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DOMINION LAW REPORTS

ANNOTATION.
CORROBORATIVE EVIDENCE REQUIRED BY STATUTE IN ONTARIO.

By Frank HarrLey CURRAN,

INTRODUCTION.

Introduetion e 1

Instances under the Ontario Evidence Act s

Instances under the Canadian Criminal Code a2t
Aceomplices 49

In speaking of the subjeet matter of corroborative evidence,
Phipson’s Law of Evidence, 5th ed., 1911, ch. 41, pp. 481 el
., SAYS:

[Under the Roman and Canon Law, testimony was governed
strietly by the numerical system. Witnesses were counted, not
weighed, one oath being in no case sufficient. So, in Anglo-
Saxon and Norman times, proof was, according to the import-
ance of the case, made six-handed, twelve-handed, ete.; he who
had the greater number of witnesses prevailing.  Attempts were
not lacking to import this system into the common law; but
although various statutes were passed requiring two or more
witnesses in particular ecases, the attempts failed, and from
about the middle of the sixteenth century onward the present
rile began to be more or less effectively recognised.  (1551),
Ringer v. I"u;/u.\.\«l. Plowd. 1, 8, 12: (1605), Articuli Cleri, 2
How. St. Tr. 131, 143-4; (1662), R. v. Tong, 6 id. 225; (1800),
R.v. Rusby, 2 Peake N.P.C!, p. 193 | Wigmore s. 2032; Thayer,
Pr. Tr. Ev. 179; and Cas. Ev., 2nd ed. 1067-8 ; Best, ss. 66-69.]

In his reference to the ‘“‘present rule’’ he has in mind the
present-day system in which the number of witnesses, as such,
does not necessarily affect the matter in question to any great
extent, exeept in some very special cases such as, for example,
trials for treason, in 7-8 Wm. I11. 1695 (Imp.) ch. 3, following
1 Ed. VI. 1547, (Imp.) eh. 12 which was in this respect im-
pliedly repealed by 1-2 P. & M. 1534, (Imn.) ch. 10, which in
Canada is superseded by R.S.C. 1906, ch. 146, see. 1002a.
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In all eases corroborative evidence, in the striet sense of the
term, is valuable and much desired, whether it be presented by
the testimony of additional witnesses testifying to the main
question at issue, or by faets adduced from the conduet of the
parties, which may corroborate general or partieular testimony.
As Phipson further (at p. 483), says:

““Faets which tend to render more probable the truth of a
witness’s testimony on any material point are admissible in
corroboration thereof, although otherwise irrelevant to the is-
sue, and although happening before the date of the fact to be
corroborated.”’ Phipson’s Law of Evidence 5th ed. 1911, ch. 11,
pp. 480 et seq.; Wilcor v. Golfrey (1872), 26 L.T. 481; Cole
v. Manning (1877), 2 Q.B.D. 611, 46 L.J. (M.C.) 175.

However, in the Province of Ontario there are in foree sta

tutory enactments providing for the necessity for corroborative
evidenee in certain cases—such evidence being oifered, as afore
said, by additional witnesses testifying direetly to the main
question at issue or by additional material facts adduced from
the testimony at hand. The instances fall into two main divis
ions—those ocenrring under R.S.0. 1914, ch. 76, sees. 11, 12
and 13, and those oceurring under R.S.C. 1906, c¢h. 146 (the
Criminal Code), sees. 1002 and 1003,

R.8.0. 1914, CH. 76

11. The plaintiff in an action for breach of promise of mar
riage shall not recover unless his or her testimony is cor-
roborated Ib_\' some other material evidence in support of
the promise. 9 Edw. VIIL c. 43, s. 11.

12. In an action by or against the heirs, next of kin, exeen-
tors, administrators or assigns of a deceased person, an
opposite or interested party shall not obtain a verdiet,
judgment, or decision, on his own evidence, in respeet of
any matter occurring before the death of the deceased
person, unless such evidence is corroborated by some
other material evidence. 9 Edw. VII, e. 43, s 12,

13. In an action by or against a lunatie so found or an in-
mate of a lunatie asylum, or a person who from unsound
ness of mind is incapable of giving evidence, an opposite
or interested party shall not obtain a verdiet, judgment,
or decision on his own evidence unless such evidence is
corroborated by some other material evidence. 9 Edw

VII. e. 43, s. 13.
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R.S.C. 1906, CII. 146
Cases in which evidence of one witness must be
corroborated.

1002, No person accused of any offence under any of the
hereunder mentioned sections shall be convieted upon the
evidence of one witness, unless such witness is corrobor
ated in some material particular by evidence implicating
the accused :

4. (A) TREASON. PART Il1., SECTION SEVENTY-
FOUR
Treason is:
(a) the aet of killing Ilis Majesty, or doing him any
bodily harm tending to death or destruetion, maim or
wounding, and the act of imprisoning or restraining him;
or
b) the forming and manifesting by any overt aet an
intention to kill Iis Majesty, or to do him any bodily
harm tending to death or destruction, maim or wound
mg, or to imprison, or to restrain him; or
(¢) the aet of killing the eldest son and heir apparent
of Iis Majesty or the Queen consort of any King of the
U'nited Kingdom of Great Britain and Ireland; or
(d) the forming and manifesting, by an overt act, an
intention to kill the eldest son and heir apparent of Ilis
Majesty, or the Queen consort of any King of the United
Kingdom of Great Britain and Ireland; or
(e) eonspiring with any person to kill Ilis Majesty, or
to do him any bodily harm tending to death or destrue
tion, maim or wounding, or conspiring with any person
to imprison or restrain him; or
(f) levying war against His Majesty either
(i) with intent to depose Ilis Majesty from the style,

honor and royal name of the Imperial Crown of the.

United Kingdom of Great Britain and Treland, or of
any other of Iis Majesty's dominions or countries, or
(i) in order by force or constraint, to compel His
Majesty to change his measures or counsels, or in order
to intimidate or overawe both Houses or either House
of Parliament of the United Kingdom or of Canada,
or

(g) eomspiring to levy war seainst II's Ma esty with

any such intent or for any such purpose as aforesaid; or

(h) instigating any foreigner with force to invade the

AXNNOTATION
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said United Kingdom or Canada or any other of the
dominions of His Majesty; or

(i) assisting any public enemy at war with ITis Majesty
in such war or by any means whatsoever; or

(j) violating, whether with her consent or not, a Queen
consort, or the wife of the eldest son and heir apparent,
for the time being, or the King or Queen regnant,

2, Every one who commits treason is guilty of an indictable
offence and liable to suffer death. 55-56 V., e. 29, s. 65;

HT-58 V., e. 57,s8. 1.

(B) PERJURY. PART IV. SECTION ONE HUNDRED
AND SEVENTY-FOUR.

174. Punishment of Perjury or subornation of perjury. Every
one is guilty of an indietable offence and lisble to four
teen years’ imprisonment who commits perjury or sub
ornation of perjury.

2, If the erime is committed in order to procure the con
vietion of a person for any erime punishable by death,
or imprisonment for seven years or more, the punish
ment may be imprisonment for life, 55-56 V., e. 29, s. 146,

(") OFFENCES UNDER PART V. SECTIONS TWO
HUNDRED AND ELEVEN TO TWO HUNDRED AND
TWENTY INCLUSIVE

211. Seduetion of girls between fourteen and sixteen.
Every one over the age of eighteen years is guilty of an
indictable offence and liable to two years’ imprisonment
who seduces any girl of previously chaste character of

or above the age of sixteen years and under the age of

eighteen year

Proof that a girl has on previous occa
sions had illieit connection with the aceused shall not be
deemed to be evidence that she was not of previously
chaste charaeter. 10-11 Geo. V. e. 43, s. 4, replacing the
following former section 211:

Every one is guilty of an indictable offence and liable
to two years’ imprisonment who seduces or has illicit
connection with any girl of previously chaste character,
of or above the age of fourteen years and under the age
of sixteen years of age. 56 V., e. 32, 5. 1.

212, Seduetion under promise of marriage

Every one above the age of twenty-one years is guilty of
an indictable offence and liable to two years’ imprison-
ment who, under promise of marriage, sedues and has

i

64



0
D

64 D.L.R.] DoyinioN Law Rerorts,

illicit connection with any unmarried female of previous
ly chaste character and under twenty-one years of age.

55-06 V.,

213. Seduetion of ward or of female employee

Every one is guilty of an indictable offence and liable to

two years imprisonment,
(a) who, being a step-parent, or foster-parent, or
guardian, seduces, or has illicit connection with his
step-child or foster-child or ward (as amended 7-8 Geo.
V,ec 14,5 2); or
(b) who seduces or has illicit connection with any girl
previously chaste and under the age of twenty-one
vears who is in his employment, or who, being in a
common, but not necessarily similar, employment with
him is, in respeet of her employment or work, under
or in any way subject to his control or direetion, or

receives her wages or salary direetly or indirectly from

him. Proof that a girl has on previous oceasions had
illicit eonnection with the aceused shall not be deemed
to be evidence that she was not previously chaste. 10
11 Geo. V., e. 43, s. 5, replacing the following former
section 213 (b):

Who seduces or has illicit connection with any woman
or girl previously chaste and under the age of twenty
one years who is in his employment in a factory, mill,
workshop, shop or store, or who, being in a common,
but not necessarily similar employment with him in
such factory, mill, workshop, shop or store is in respect
of her employment or work in such factory, mill,
workshop, shop or store under or in any way subject
to his control or direction, or receives her waces or
salary direetly or indirectly from him. 63-64 V. ¢,
16, s. 3.

214, Seduetion of female passengers on vessels,

Every one is guilty of an indictable offence and liable to
a fine of four hundred dollars, or to one year's impris
onment, who, being the master or other officer or seaman
or other person employed on board of any vessel, while
such vessel is in any water within the jurisdiction of the
Parliament of Canada, under promise of marriage, or by
threats, or by the exercise of his authority, or by solicita-
tion, or the making of gifts or presents, seduces and has
illicit connection with any female passenger.

ANNOTATION
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2. The subsequent intermarriage of the seducer and the
seduced is, if pleaded, a good defence to any indietment
for any offence against this or either of the two last
preceding sections, except in the case of a guardian se
dueing his ward. 55-56 V., e. 29, s, 184,

215. Parent or guardian procuring defilement of girl or

woman.,

Every one who, being the parent or guardian of any

girl or woman,
(a) Procures such girl or woman to have carnal
connection with any man other than the procurer; o
b) orders, is party to, permits or knowingly receives
the avails of defilement, seduetion or prostitution of
such girl or woman ;

is guilty of an indictable offence, and liable to fourteen

yvears’ imprisonment, if such girl or woman is unde:

the age of fourteen years, and if such girl or woman i

of or above the age of fourteen years, to five years’ im

prisonment. 55-56 V., e¢. 29, s. 186.

216. Procuring defilement of women or girls
Every one is guilty of an indietable offence and shall b
liable to ten years’ imprisonment and on any second o)
subsequent convietion shall also be liable to be whipped
in addition to such imprisonment who fil
a) Procures, or attempts to proecure or solicits an)
girl or woman to have unlawful earnal connection
either within or without Canada, with any other pe:
S0n or persons; o1
b) inveigles or entices any woman or girl not bein
a common prostitute or of known immoral characte
to a common bawdy or assignation house for the pwm
pose of illicit intercourse or prostitution; or
(¢) knowingly conceals any woman or girl in any eon
mon bawdy or assignation house; or
(d) procures or attempts to procure any woman o
girl to become, either within or without Canada, a con
mon prostitute, or
(e) procures or attempts to procure any woman or gi
to leave her usual place of abode in Canada, such plac
not being a common bawdy house, with intent that sl
may become an inmate or frequenter of a commo
bawdy house within or without Canada; or
(f) on the arrival of any woman or girl in Canada d

rects or causes her to be directed, takes or causes he
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to be taken, to any common bawdy house or house of

assignation; or
(g) proeures any woman or girl to come to Canada,
or to ]

save (‘anada, for the purpose of prostitution; or
(h) by threats or intimidation procures or attempts
to proecure any woman or girl to have any unlawful
carnal eonnection either within or without Canada; or
(i) for the purposes of gain, exercises control, diree
tion or influence over the movements of any woman or
girl in such a manner as to show that he is aiding
abetting or compelling her prostitation with any per
son or generally; or

(j) by false pretences or false representations pro-
cures any woman or girl to have any unlawful earnal
connection, either within or without Canada; or

(k) applies, administers to, or causes to be taken by
any woman or girl any drug, intoxieating liquor, mat
ter or thing with intent to stupefy or overpower so as
thereby to enable any person to have unlawful earnal
connection with such woman or girl; or

(1) being a male person, lives wholly or in part on the
earnings of prostitution.

2. Where a male person is proved to live with or to be
habitually in the company of a prostitaite or prosti
tutes, and has no visible means of support, or to live
in a house of prostitution, he shall, unless he can sat-
isfy the court to the contrary, be deemed to be living
on the earnings of prostitution. (As enacted by 3-4
Geo. V., ¢. 13, 5. 9.)

217. Householders permitting defilement of girls on their
premises.

Every one who, being the owner or occupier of any pre

mises, or having, or acting or assisting in, the manage-
ment or control thereof, induces or knowingly suffers any
girl under the age of eighteen years to resort to or be in
or upon such premises for the purpose of being unlaw

fully and earnally known by any man, whether such car

nal knowlec

e is intended to be with any particular
man, or generally, is guilty of an indictable offence, and
is liable,

(a) to ten years’ imprisonment if such girl is under

the age of fourteen years;

(b) to two years’ imprisonment if such girl is of or
above the age of fourteen years. 63-64 V., c. 46, s. 3.

7
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ANNOTATION 218, Conspiracy to defile.
Every one is guilty of an indietable offence and liable to
two years’ imprisonment who econspires with any other
person by false pretences, or false representations or
other fraudulent means, to induee any woman to commit
adultery or fornication. 55-56 V., ¢. 29, s, 188,

219, Carnally knowing idiots, ete.
Every one is guilty of an indictable offence and liable
to four years’ imprisonment who unlawfully and ear

nally knows ,or attempts to have unlawful earnal knowl

edge of, any female idiot or imbeecile, insane or deaf or
dumb woman or girl, under eireumstances which do not
amount to rape, but where the offender knew or had
good reason to believe, at the time of the offence, that
the woman or girl was an idiot, or imbecile, or insanc
i deaf and dumb. 63-64 V., e. 46, s. 3

220. Prostitution of Indian women
Every one is guilty of an indictable offence and liable
to a penalty not exceeding one hundred dollars and not
less than ten dollars, or six months’ imprisonment, —
(@) who, being the keeper of any house, tent or wig-
wam, allows or suffers an unenfranchised Indian
woman to be or remain in such house, tent or wigwam,
knowing or having probable cause for believing that
such Indian woman is in or remains in such house,
tent or wigwam with the intention of prostituting
herself therein; or
(b) who, being an Indian woman, prostitutes herself
therein; or
( who, being an unenfranchised: Indian woman

ps, frequents or is found in a disorderly house, tent
or wigwam used for any such purpose.

2. Every person who appears, acts or behaves as mas

ter or mistress, or as the person who has the care or man

agement, of any house, tent or wigwam in which any

such Indian woman is or remains for the purpose of
prostituting herself therein, is deemed to be the keeper
thereof, notwithstanding he or she is not in fact the real

keeper thereof. 55-56 V., e. 29, s, 190,
(D) PROCURING FEIGNED MARRIAGE. PART 1V..
SECTION THREE HUNDRED AND NINE.
309. Feigned marriage.
Every one is guilty of an indictable offence and liable

]
; |
|




64 D.L.R.] DomiNioN LAw REeporTs.

to seven years’ imprisonment who procures a feigned or
pretended marriage between himself and any woman, or

who knowingly aids and assists in procuring such feigned
or pretended marriage. 55-56 V., e. 29, s, 277,

(E)FORGERY. PART VII., SECTIONS FOUR HUN
DRED AND SIXTY-EIGHT TO FOUR HUNDRED AND
SEVENTY INCLUSIVE.

168. Punishment of forgery.
Every one who commits forgery of
(a) any doeument having impressed theren or affixed
thereto any publice seal of the United Kingdom or any
part thereof, or of Canada or any part thereof, or of
any dominion, possession or colony of IHis Majesty; or
b) any document bearing the signature of the Gov
ernor General or of any administrator, or of any dep
uty of the Governor, or of any lientenant-governor or
any one at any time administering the government of
any provinee of Canada; or
(¢) any document containing evidence of or forming
the title or any part of the title to, any land or heredi
tament, or to any interest in or to any charge upon
any land or hereditament, or evidence of the creation,
transfer or extinetion of any such interest or charge ; or
(d) any entry in any register or book, or any memo-
rial or other document made, issued, kept or lodged
under any Aet for or relating to the registering of
deeds or other instruments respeeting or concerning
the title to or any elaim upon any land or the record
ing or declaring of titles to land; or
(e) any doeument required for the purpose of pro
curing the registering of any such deed or instrument
or the recordiug or declaring of any such title; or
(f) any document which is made, under any Aet, evi
dence of the registering or recording or declaring of
any such deed, instrument or title; wor
(g) any document which is made by any Aet evidence
affecting the title to land: or
(h) any notarial aet or doeument or authenticated
copy, or any proces-verbal of a surveyor, or authenti-
cated copy thereof ; or

(i) any register of births, baptisms, marriages, deafhs
or burials authorized or required by law to be kept, or
any certified copy of any entry in or extract from any
such register; or

ANXNOTATION
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(j) any copy of any such register required by law t«
be transmitted by or to any registrar or other officer

(k) any will, eodicil or other testamentary document
either of a dead or living person, or any probate o

letters of administration, whether with or without the

will annexed; or

(/) any transfer or assignment of any share or inte
rest in any stock, annuity or publie fund of the Unite
Kingdom or any part thereof, or of Canada or an
part thereof, or of any dominion, possession or colon
of His Majesty or of any foreign state or country, «
receipt ol certificate for interest aceruning thereon; «

m) any transfer or assignment of any share or inte

rest in the debt of any publiec body, company or so

ciety, British, Canadian or foreign, or of any share «
interest in the capital stock of any such company o
society, or receipt or certificate for interest aceruir
due thereon; or

n) any transfer or assignment of any share or inte

rest in any elaim to a grant of land from the (‘row:

or to any seript or other payment or allowance in lic
of any such grant of land; o

(o) any power of attorney or other authority to tran
fer any interest or share hereinbefore mentioned, «
to receive any dividend or money payable in respec
ol any such share or interest; or

p) any entry in any book or register, or any cert
ficate, coupon, share, warrant or other doecument whi
by any law or any recognised practice is evidence ¢
the title of any person to any such stock, interest
share, or to any dividend or interest payable in respe

thereof ; or

q) any exchequer bill or endorsement thereof or 1

ceipt or certificate for interest aceruing thereon; or
r)any bank note or bill of exchange, promissory not
or cheque, or any acceptance, endorsement or assig:
ment thereof; or

(s) any serip in lieu of land; or

(t) any doeument which is evidence of title to a
portion of the debt of any dominion, colony or posse
sion of His Majesty, or of any foreign state, or a:
transfer or assignment thereof; or

(u) any deed, bond, debenture, or writing obligator

or any warrant, order or other security for money
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payment of money, whether negotiable or not, or en-
dorsement or assignment thereof; or

(v) any accountable receipt or acknowledgment of the
deposit, receipt, or delivery of money or goods, or en
dorsement or assignment thereof ; or

(w) any bill of lading, charter-party, poliey of insur
ance, or any shipping document accompanying a bill
of lading, or any endorsement or assignment thereof
(

y or
r) any warehouse receipt, dock warrant, deck-keep-
er’s certificate, delivery order, or warrant for delivery
of goods, or of any valuable thing, or any endorsement
or assignment thereof; or

(y) any other document used

n the ordinary course
of business as proof of the possession or control of
goods, or as authorizing, either on endorsement or de
livery, the possessor of such document to transfer or
receive ;l'll\ 24\"|]\:

is guilty of an indictable offence and liable to imprison

ment for life if the document forged purports to be, or

was intended by the offender to be understood to be or

be used as genuine. 55-56 V., ¢. 29, s. 423,

169. Punishment of forgery.

Every one who commits forgery of,

a) any entry or document made, issued, k-'yvl or
lodged under any Aect for or relating to the registry
of any instrument respecting or concerning the title
to, or any claim upon, any personal property; or
(b) any publie register or book not hereinbefore men
tioned appointed by law to be made or kept, or any
entry therein;
is guilty of an indietable offence and liable to fourteen
vears’ imprisonment if the document forged purports
to be, or was intended by the offender to be understood
to be, or to be used as genuine. 55-56 V., ¢. 29, s, 423,
170. Punishment of forgery.
Every one who commits forgery of,
(a) any record of any court of justice, or any doen-
ment whatever belonging to or issuing from any court

of justice, or being or forming part of any proceeding
therein; or

(b) any certificate, office copy, or certified

copy or
other document which, by any statute in force for the
time being, is admissible in evidence; or

11

ANNOTATION




12 Dominion Law REPORTS. [64 D.L.R.

ANNOTATION (¢) any document made or issued by any judge, officer
or clerk of any eourt of justice, or any document upon
which, by the law or usage at the time in force, any
court of justice or any officer might act; or
(d) any document which any magistrate is authorised
or required by law to make or issue; or
(e) any entry in any register or book kept, under the
provisions of any law, in or under the authority of any
court of justice or magistrate acting as such; or
(f) any copy of any letters patent, or of the enrolment
or enregistration of letters patent, or of any certificates
thereof ; or
(g) any license or certificate for or of marrviage; or
(h) any contract or document which, either by itself
or with others, amounts to a contract, or is evidence of
a contract; or
(i) any power or letter of attorney or mandate; or
(j) any authority or request for the payment of mon-
ey, or for the delivery of goods, or of any note, bill or
valuable security; or
(k) any acquittance or discharge, or any voucher of
having received any goods, money, note, bill or valu-
able security, or any instrument which is evidence of
any such receipt; or
(1) any document to be given in evidence as a genuine
document in any judicial proceedings; or
(m) any ticket or order for a free or paid passage on
any carriage, tramway or railway, or any steam or
other vessel; or
(n) any document not mentioned in this or the two
last preceding sections;

is guilty of an indictable offence and liable to seven years’
imprisonment if the doeument forged purports to be, or
was intended by the offender to be understood to be, or
to be used as genuine. 55-56 V., e. 29, s, 423.

Evidence of child not under oath may be received in certain
cases, but must be corroborated.

1003. Where, upon the hearing or trial of any charge for car-
nally knowing or attempting to carnally know a girl
under fourteen or any charge under section two hundred
and ninety-two for indecent assault, the girl in respect
of whom the offence is charged to have been committed,
or any other child of tender years who 1s tendered as a
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witness, does not, in the opinion of the ecourt or justices, ANNOTATION
understand the nature of an oath, the evidenee of sueh
eirl or other child of tender years may be received
though not given upon oath, if in the opinion of the
court or justices, as the case may be, such girl or other
child of tender years is possessed of sufficient intelligence
to justify the reception of the evidence and understands
the duty of speaking the truth.
2. But no person shall be liable to be econvicied of the

gk N

offence, unless the testimony admitted by virtue of this

b
{: section and given on behalf of the proseeution, is cor-
] roborated by some other material evidence in sapport
'f thereof implicating the acensed.
| 3. Any witness whose evidence is admitted under this
4 section is liable to indietment and punishment for per-
3 jury in all respeets as if he or she had been sworn, 55—
" 26 V., c. 29, s, 685.
! 202, Indecent assault on female:
“Every one is guilty of an indietable offence and liable
to two years’ imprisonment, and to be whipped, who,—
(a) indecently assaults any female; or
\ (b) does anything to any female by her eonsent which
t but for such consent would be an indecent assault, if
3 such consent is obtained by false and fraudulent rep-
b resentations as to the nature and quality of the aet.

a5—56 V., e. 29, s, 259.”"

¢) assaults and beats his wife or any other female
and thereby occasions her actual bodily harm.”” (Add-

1 ed by the Criminal Code Amendment Act, 1909, 5—9

Edw. VIL, ¢. 9, 8. 2).

The subjeet of this treatise, accordingiy, will be econ-

B

sidered under these two main divisions aad their respect-
ive subdivisions, It is well to note that the requirement,
in the main, is for corroboration by some other material
evidence, The corroborative evidence must be proved
otherwise than by the testimony of the witness to be
corroborated, as was pointed out in Owen v. Moberly
(1900), 64 J.P. 88.
INSTANCES UNDER THE ONTARIO EVIDENCE ACT,
R.8.0. CH. 76, SECS. 11, 12, 13.
11. The plaintiff in an action for breach of promise
of marriage shall not recover unless his or her testimony
is corroborated by some other material evidence in

support of the promise.
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Instances of corroboration under this subject-matter which
have come before the Courts have been many and various: what
may amount to corroboration in some cases falls short of it in
others,

There is, however, a general rule regarding the necessity that
the evidence in corroboration come from some other source than
the plaintiffi’s own testimony, as seen in the case of Owen v.
Waoberley, supra, to which reference has been made already. In
this case, the plaintiff produced letters in the defendant’s hand
writing to the effect of a promise by him to marry her. The
letters were rejected as corroborative evidence because there was
no proof of it other than the testimony of the plaintiff herself.

Regarding silence and its relationship to corroboration it has
been laid down in the leading case of Wiedemann v. Walpole,
|1891] 2 Q.B. 534, 60 L.J. (Q.B.) 762, 40 W.R. 114, that, in an
action of this nature ,the mere fact that the defendant did not
answer letters written to him by the plaintiff, in which she
stated that he had promised to marry her, was not evidence
corroborating the plaintiff’s testimony in support of the prom
ise. The doetrine found expression in the statements of the
members of the Court,

Lord Esher M.R. said: ‘I have, therefore, no doubt that the
mere fact of not answering a letter stating that the person to
whom it is written has made a promise of marrage, is no evid
ence whatever of an admission that he did make the promise
and therefore, no evidence in corroboration of the promise. |
do not say there may not be cirecnmstances, oceurring in a co
respondence between a man and a woman, which would o
might make the omission to answer one letter in the corres
|m|u|w‘n-'v some evidenee of an admission of the truth of the
statements contained in that letter.”’

In the words of Bowen, L.J., ““There must be some limitation
placed upon the doetrine that silence when a charge is made
amounts to evidence of an admission of the truth of the charge
The limitation is [ think, this: Silence is not evidenee o an ad

mission, unless there are cireumstances which render it more

reasonably probable that a man would answer the charge made

against him than that he would not.”

With regard to the latter part of these remarks of Bowen I..J
it is interesting to note the words of Bramwell, L..J. in the often
cited ecase of Bessela v. Stern (1877), 2 C.P.D. 265 at p. 272, 4
L.oJ. (C.P.) 467, 25 W.R. 561.

‘If two persons have a conversation, in which one of then

makes a statement to the disadvantage of the other, and the

Bram
eral t

of th

The a
self, 1
the p

ch
tract
prom
Necess

prom

ing h

“Wh

and
190¢




64 D.L.R.] Dominion Liaw Reports.

latter does not deny it, there is no evidence of an admission
that the statement is correet.”’

Of course, in Wiedemann v. Walpole, Bowen, L.J., was deal-
ine with written correspondence, while, in Bessela v. Stern,
Bramwell 1 had reference to an oral eonversation. The gen-
eral trend of these statements of high authority appears to be
that the extent to which silence may be corroboration is, vary
largely, a question to be determined in every action in whick it
appears in evidence, having due regard to all the circumstances
of the case including those of the making of the unanswered

charge.

To what length must the evidence given in corroboration go?
The answer to this question may be obtained from the section it-
self, which ealls for ‘‘some other material evidence in support of
the promise.”” As Cockburn, L.J., pointed out in Bessela v. Stern,
such evidence need not go to the length of establishing the con-
tract to marry, as such, it being sufficient if it support the
promise. In the same case, Brett, I.J., indicated that it is not
necessary that the evidence in corroboration show a mutual
promise to marry ; it need not prove a promise; corroborative
evidence of the promise being all that is required, although a
mutual promise is necessary to establish the contraet of which
hreach can oceur.

The presentation of the salient faets of some of the more im-
portant reported cases will be of some assistance in determin-
ing the relationship of the evidence in corroboration to the rest
of the evidence offered in the l'v-[u-vii\v Cases,

In Bessela v. Stern, X, sued Y. for breach of promise of mar-
riage, and one Z. testified to two important faets, firstly, that Y.
had told Z. that he would marry X. but that Z. must not expose
him, and secondly, that Z. overheard X. say to Y. (see 2 C.P.D.
p. 272), “You have always promised to marry me, and now
yvou don’t keep your word"’ to which Y. did not reply, but
promised her money to go away. This latter or second fact was
what Bramwell, L..J., had in mind when he spoke of unanswered

allegations made in the course of conversations, anfe. The evid-
ence of Z. was held to be in corroboration of X.'s testimony of
the promise,

In Hickey v. Campion (1872), 20 W.R. 752, the corrobora
tion was supplied in this manner: Y. said to X., who was attend-
ing him during an illness, in the presence of Z., a third party,
““Who has a better right to take care of me than my wife?"’ —
and this was given in evidence by Z. In Hansen v. Diron
(1906), 96 L.T. 32, 23 Times L.R. 56, it was adduced from a

15
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statement in a letter from the defendant to the plaintiff, read
ing at p. 33 (96 L.T.) ; “*If T were well, you would marry me
(ases in which the evidence offered has fallen short of co
roborating the promise are very numerous, but some idea of th
attitude of the Courts may be gained from consideration of
few of them.
In Wiedemann v. Walpole, the plaintiff was the defendant

former mistress, and she and the elergyman of the defendant

parish wrote letters to him claiming that he had promised t
marry her, and, this being offered in evidence it was held no
to be in corroboration of the plaintiff’s testimony as to the exist
ence of the promise, merely because the defendant had no
answered the allegation in the letters. Tt is considered that i
the remarks had been part of a series passing backward and
forward, or if they had been made orally in the defendant
presence, they might have been in corroboration. The fac
that the defendant did not go into the witness box to deny tl

promise was held not to be evidence in corroboration of tl

promise In the same ease it was held that the plaintiff
having possession of the defendant’s signet-ring—which, sl
insisted, he had given to her, and which he, with equal emphas
nsisted, she had found—was not in eorroboration of the pro

because it was not any more consistent with a promise t
marry than it was with a continuance of their previous illic

elationship. Iowever, if there be proof of a prior relationshij

relationship, as was laid down in Yarwood v. Ha

16 O.R. 2 re the defendant set up the defence
he said was an immoral relationship, and whe
such defence was held not to render the evidence less mater

n support of the promise

i:\;\u ssions of admiration, affection, or endearment are no

necessarily evide n corroboration, as long as they conta

ference to marriage. This was seen in the cases of

no re nen

shall v. Holland (1895), 14 R. 336 and May v. Kelly (1897

Ir. L.T. (Jo.) 67 where it was held that such were equally co
sistent with the defendant’s having no intention to marry tl
2 O.R. 333, in th

plaintiff, (See Costello v. Hunter (1886

connection ).

Some cases are rather extreme, one of such being Cleeland
W’Cune (1908), 42 Ir. L. T. R. 201. In this case the defenda
had “‘kept company’’ with the plaintiff, had told her that sl
““would make a good wife for some man,”” and did not deny t
a third party that he had given her reason to believe that he w:

SO
but
Vit
the
test
Conl
said
mad
ng
Jud
Stat
rohe
e b
esp
side
the
ed t
The
whil
orat
actie
havi
In €
it w
the



no
tal
ny

col

th

d
lar

64 D.L.R.] DomiNioNn Law REPORTS.
going to marry her. There was held to be no corroboration of
the promise.

The Ontario case of Costello v. Hunter, 12 O.R. 333, is an in-
teresting one, and was an action brought under these eircum-
stances. The plaintiff alleged that the defendant had pro-
mised to marry her in the Fall of 1873, but that when the time
arrived he excused his so doing on the ground of not hav.
ing his house built, and he agreed not to marry until he
nad a suitable house; despite the fact that she told him of her
willingness to live in a shanty, to which he replied that he
would not marry until he could keep her. The house in ques-
tion was completed in the summer of 1878. Although no de-
finite promise was proved after the Fall of 1873, friendly re-
lations continued until 1884 when the defendant married an-
other woman. The defendant denied the promise, but admit-
ting visiting the plaintiff when she was alone, talking to her
of marriage—which according to him, did not refer to their
marriage—and kissing her. A witness called in corroboration
of the plaintiff’s testimony told of a conversation with the
defendant in the Fall of 1882, in which the latter referred to
some girls who visited the house saying that they wanted it
but that he wanted the girl who wanted him; and upon the
witness’s saying that he supposed the plaintiff to be the one,
the defendant replied in the affirmative. The witness further
testified that in the Spring of either 1883 or 1884, in the
course of another conversation with the defendant, the latter
said that he would rent or sell the house or get married and
made no reply when the witness expressed himself as suppos-
ing that the match would be with the plaintiff soon. The trial
Judge overruled objections that the action was barred by the
Statute of Limitations and that there was no evidence in cor-
roboration of the promise. On appeal the aection was held to
be barred by the Statute of Limitations but the opinions of the
respective Appeal Judges'are interesting. Cameron, (. J., con-
sidered that there was evidence to go to the jury corroborative of
the promise stated by the plaintiff, but, with Rose J., consider-
ed that the action was barred by the Statute of Limitations.
The latter Judge expressed no opinion as to the eorroboration;
while Galt, J., considered that there was not sufficient corrob-
oration, although he did not dissent from the ruling that the
action was barred by the Statute of Limitations, the action not
having been brought within the time limit in the Statute.
In Grant v. Cornock (1888), 16 O.R. 406; 16 A.R. (Ont.) 532,
it was held that the mere lapse of time previously fixed for
the marriage does not necessarily constitute breach when the
2—64 p.Lr
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ANNOTATION parties continue to act as engaged to each other.  There =
must be a refusal or its equivalent after the appointed time on the

before the Statute of Limitations begins to run. ot i

In Fisher v. Graham (1880), 31 U.C.C.P. 286, when the the pli

father of the plaintiff, after having been told by the latter that unsupy

the defendant had promised to marry her, informed the de A pe

fendant that she was in the family way, the defendant said 19 L.J
that he would marry her if the child were really his but that
he could not until he received some land from his father. It
was shewn that the land had already been received. The
Court held that there was sufficient evidence of a mutual
promise. Other instances regarding corroboration; Cole v.

marria
after t
corroh
the fae

in the

Manning (1877), 2 Q.B.D. 611, 46 L.J. (M.C.) 175, Morrison v. put the
Shaw (1877), U.C.Q.B. 403.  Parker v. Parker (1881), 32 the wid
U.C.C.P. 113, Lowry v. Robins (1919), 45 O.L.R. 84. Ther
12—1In an action by or azainst the heirs, next of kin, " more p
executors, administrators or assigns of a deceased person, Park

an opposite or interested party shall not obtain a ver the ruli

diet, judgment, or decision, on his own evidence, in
respeet of any matter oceurring before the death of the
deceased person, unless such evidence is corroborated by
some other material evidence,

the evii
or defe
the jur:

to be a

As in sec. 11, the corroboration is to be ‘“by some othe considel
material evidence.”” The party is ‘“‘opposite or interested,”’ Gr. 397
and the matter must have oeccurred before the death of the Golfrey
deceased. MecClenaghan v. Perkins (1902), 5 O.L.R. 129, 752; He
In considering some of the older cases reported and English Cole v,

cases it must be remembered that the rule is not one exerecis
able merely in judicial diseretion but one definitely stated by

gina v,

nerman

statute, according to the law of Ontario at present. Partic

A leading case is that of Finch v. Finch (1883), 23 Ch. D. Curry v
267, 31 W.R. 526 (Stephen’s Law of Evidence, 6th ed. (1904 quired .«
art, 121A), in which it was stated that the rule also applied adduced
to cases of alleged gift as well as to cases of allezed debt. The facts as
cireumstances were, briefly, these: An English widow, who support
resided in a Parisian house belonging to her for her separate The opin
use, married an Englishman, and by the marriage settlement within t
certain of her first husband’s plate was settled to her separate by an in

use. Following the marriage, the second hushand sent his own
plate to his wife’s home in Paris, and she sent the other plate Batzol
to her son by her first mar ; and upon his death his person i
family plate, together with a marble bust of himself, was in

the decis

executor
i his wife's home. In an aetion for administration the widow terest fr
i claimed the plate as having heen given in exchange for her E by R.S(
b
A
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own, and the bust as a gift from the deceased. It was held
on the final hearing that the surrounding circumstances did
not furnish eorroborative evidence in support of her claim to
the plate and the bust, and that as the claim rested upon her
unsupported testimony it eould not be allowed.

A peculiar case was Lovesy v. Smith (1880), 15 Ch. D. 655,
19 L.J. (Ch.) 809, 28 W.R. 979, in which rectification of a
marriage settlement was decreed at the instance of the wife
after the death of her husband upon her parol testimony un-
corroborated exeept for the following faet: ‘“the settlement on
the face of it was not such as the Court would have sanctioned
in the absence of agreement after due explanation,””—which
put the burden of proof on the representative of the husband,
the widow having a prima facie case.

There are many Ontario cases on the subject, some of the
more prominent among them now following.

Parker v. Parker (1881), 32 U.C.C.P. 113, is authority for
the ruling that *“if there be any evidence adduced corroborating
the evidence of the interested party in support of his claim
or defence in any material particular it must be submitted to
the jury as sufficient corroboration in point of law, the weight
to be attached to it in point of faet being a matter for their
consideration.””— Armour, J. See also; Orr v. Orr (1874), 21
Gr. 397 ; MeDonald v. MeKinnon (1878), 26 Gr. 12; Wilcox v.
Gotfrey, 26 L.T., 481; Hickey v. Campion, (18 20 W.R.
752; Hodges v. Bennett (1860), 5 H. & N. 625, 157 E.R. 1329;
C'ole v. Manning (1877), 2 Q.B.D. 611, 46 L.J. (M.C.) 175; I
gina v, Giles (1865), L. & C. 502, 13 W.R. 327; Regina v. Ban-
nerman (1878), 43 |..1'.Q.“, 047,

Particular attention should be paid to the case of Re Curry,
Curry v. Curry (1900), 32 O.R. 150, which ruled that the re-
quired evidenee in corroboration may be found in those facts

adduced in the case, which although not in themselves main
facts as such raise ‘‘a material and reasonable inference in
support of the evidence whereof corroboration is required.”’
The opinion also was expressed that the corroborative evidence
within the meaning of the statutory requirement may be given
by an interested party as long as he is not the party obtaining
the deeision.

Batzold v. Upper (1902), 4 O.L.R. 116, laid down that a
person interested as cestui que trust in a claim by or against the
executors of a deceased is not debarred by reason of that in-
terest from giving material corroborative evidence as required
by R.S.0. 1897, ch. 73, s. 10, the predecessor of our present

19
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ANNOTATION section. In this connection, this case and that of Re Curry,

Curry v. Curry, should be considered together.

In Wilson v. Howe (1902), 5 O.L.R. 323, the plaintiff claimed
from his father-in-law’s executors payment of a running ac-
count for work done and goods supplied to the testator for a
period of some 7 years prior to the death in 1895. No demand
of payment was made of the deceased, no account was ren-
dered until one was sent to the defendants May 16, 1895, and
the action was commenced May 4, 1901. The plaintiff and the
plaintiff’s wife testified to an agreement with the deceased
whereby the plaintiff should keep the aeccount in question
separate from his other accounts and should try to get along
without payment in the meantime, leaving the funds in the
hands of the deceased who declared that he would save the
money for the plaintiff and ‘‘put it in a house’’ for him or his
wife. The account was so kept and the separate books and
the general books were produced by the plaintiff. A witness,
A., gave evidence that the deceased, some year and a half be
fore his death told him, A., that he had ordered the plaintiff
to keep the account in a little separate book at home so that
it would not come to the attention of the wholesale men, and
that he intended to buy a house for the plaintiff’s wife. Simi
lar, but less clear evidence was presented on the point by an
other witness, B. It was held that there was sufficient corro-
boration of the plaintiff's statement afforded by the production
of the books and the testimony of the witness, A, Held, also,
that the plaintiff was not obliged to prove a definite term of
eredit extending till demand which was made on May 16
1895,

Some of the cases have had connection with business relation
between landlord and tenant, two of these being Re Jelly, Union
Trust Co. v. Gamon (1903), 6 O.L.R. 481, and Cowley v. Simp
son (1914), 19 D.L.R. 463, 31 O.L.R. 200. In the forme:
case the claim was in an administration action by a tenant
against the estate of the deceased landlord for a balance due i
respect of advances and goods supplied. The plaintiff pro
duced his books in which the transactions were set out, and
also the cheques made by him in favour of and endorsed b
the landlord. These productions were held to be a sufficient
corroboration of his testimony although the cheques did no
show on their face what the consideration was to indicate
whether they had been given for rent or as advances.

The case of Cowley v. Simpson, was more or less complicated.
The defendant’s predecessor in title ‘‘squatted’” in 1858 o

Bt s, e T

64 I

certa
small
atten
poses
men’
the I
lived
whiel
until
plain
from
tsque
testifi
IJI“II
that |
agree
tion ¢
told h
these
evider
mrll'()'
the i
the ac
other
the ev
The
the lil
(1903
10 rec
was ¢i
a farm
pl'il'u 1
amoun
1'[\]"".
of the
no ree
the wii
There
was he
Appeal
ment, ¢
admissi
plaintif
In t




64 D.L.R.] DomiNion Law Reports,

certain property projecting into the Ottawa River, made two
small elearings, built a small house and a stable on one of these,
attended to the lighting of a lamp on the shore for the pur-
poses of navigation and traded desultorily in liquor and fisher-
men’s poles. It appeared as if he had built a rough house at
the base of the point from water to water. The ‘‘squatter’™
lived there, except for one winter, till he died in 1891, after
which his adopted daughter and her devisee occupied the house
until one of the defendants bought the property. One of the
plaintiffis and the other’s predecessor bought the property
from the registered owner in 1873 during the winter when the
“squatter’’ was not there resident. The surviving purchaser
testified that (1) it was the ‘‘squatter’” who told him that the
land was for sale and that he did not intend to go back, and
that (2) subsequently he did, at the request of the purchaser,
asree to go back as caretaker. Another witness, in corrobora
tion of the agreement, gave evidence that the ‘‘squatter’’ had
told him subsequently of being on the land as caretaker. Under
these eircumstances it was held at p. 200 (31 O.L.R.) that ‘‘the
evidence of the purchaser as to this agreement was sufficiently
corroborated, the well-settled rule now being that as against
the deceased person complete duplication of the evidence of
the adverse party is not essential, but merely that there be
other material evidence sufficient to lead to the eonclusion that
the evidence of that adverse party is true or probably true.”’

The other phase of the section, i.e., action by exeeutors and
the like, is illustrated by the case of Thompson v. Coulter
(1903), 34 Can. S.C.R. 261, which was an action by executors
to recover money due from one C. to the testator. Evidence
vas given that the Jlast-named, while ill in a hospital, had sold
a farm to the defendant, and $1,000 on account of the purchase
price was deposited in a bank to the vendor’s eredit, which
amount was withdrawn by the defendant on the testator’s
order. The testator died some weeks afterwards, when none
of the money was found on or about his person, and there was
no record of his having received it. The defendant admitted
the withdrawal, but stated that he had paid it to the testator.
There was no corroborative evidence of such payment, and it
was held, therefore, reversing the judgment of the Court of
Appeal for Ontario, that the executors were entitled to judg
ment, a prima facie case having been made out against C., his
admission of the withdrawal being in corroboration of the
plaintiff’s elaim.

In these actions such corroboration of witnesses who are

ANNOTATION
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not parties is not necessary. For example, there is the case
of Brown v. Brown (1904), 8 O.L.R. 332, which was an actior
for dower. A locatee of Crown lands exeeuted a bond, in hi

son’s favour, in consideration, as to one of the lots, of the

latter’s services for several years, which was duly registere
and which provided that the land should upon his death T
conveyed to the son eonditioned upon the son’s paying the
C'rown dues which the son did. Before obtaining the patent
the father married again. It was held that the evidence of the
son, upon which the faets, in the main, rested, did not requir
corroboration, because he was not litigating adversely to the
estate, the action having been brought by the wife for he
dower,

The partieularity of the corroboration required is discusse
to an extent in Little v. Hyslop (1912), 7 D.IL.R. 478, I
this case the following statement appears in the judgment «
Lennox, J.: ““When the alleged payments are wholly uneo
nected, eorroboration of an item here and there is not corr
boration of the whole account.”” Semble, then, that in sucl
circumstances as the oceurrence of certain items in a clain
the particularity depends, largely, upon the connection amon
the various items. See also Cook v. Grant (1882), 32 U.C.C.1
511, Re Ross (1881), 29 Gr. 385.

The method of arriving at corroboration in somewhat dit
eult cases 1s seen in 'I'lmm/rwlr V. Y}/um,mm (1902), 4 O.L..R
442, which was an action on a promissory note, against tl
personal representatives of the maker, tried by a Judge witl
out a jury. To prove by comparison the signature on the no
there was produced a duplicate registered mortgage, purpo
ing to be executed by the deceased, with the registrar’s cu
tomary certificate attached thereto. On appeal it was he
that the Judge, at p. 442 (4 O.L.R.), ““was entitled to co
pare the signatures, and aect on his own conclusion as to the
identity,”” and, having found them identical, the corroboratic

was sufficient to satisfy R.S.0. 1897, ch. 73, see. 10,

The matter of a donatio mortis causa to a person in a fidueia
relationship to the deceased arose in Davis v. Walker (1902),
0O.L.R. 173. The alleged gift was from a client to his solicit
when the two were in private. There was no previous intim
tion of the gift, and there was no other evidence in corrobo
tion to support it; consequently the gift failed.

Other instances regarding corroboration: Schwent v. Roet!
(1910). 21 O.L.R. 112; Radford v. Macdonald (1891), 18 A.R
(Ont.) 167;

Green v. MecLeod (1896), 23 A.R. (Ont.) 670(;
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WeGreggor v, Curry (1913), 5 O.W.N, 90, 25 O.W.R. 58; Me¢

Ewan v. Toronto General Trusts Corp. (1915), 29 D.L.R. 711,

6 O.L.R.

54 Can. S.C.R. 381.

A peculiar phase of the question is seen in Toronto Suburban
Railway Co. v. Beardmore (1917), 12 O.W.N, 214; reversed at
p. 251, In this case it was held, on appeal, that when a de-
cased as a member of a partnership firm made an agreement
for the firm, there was no necessity of corroborative evidence in
an action against the firm.,

13. In an aection by or against a lunatic so found
or an inmate of an insane asylum, or a person who from
unsoundness of mind is incapable of giving evidence, an
opposite or interested party shall not obtain a verdiet,
judgment or deecision on his own evidence, unless such
evidence is corroborated by some other material evi-
dence.

There appears to be an absence of reported cases bearing
directly upon the subject matter of this section. It has been
suggested that perhaps one reason for this is the praetice in
Ontario of dealing with so many matters regarding lunaties or
persons of unsound mind in Chambers.

The general prineiple of the section is clear. The evidence

he corroborated is that « n opposite or interested party’’;
the evidenee in corroboration must corroborate some material
partieular of that evidence to be corrohborated.

INSTANCES UNDER THE CANADIAN CRIMINAL CODE,
R.S.C. (1906), C. 146, SS. 1002, 1003,

In this field there is a large number of reported cases covering
most of the various parts of the seetions concerned, and selection
s more or less difficult; but the state of the law on the subject
scems fairly elear. Consequently some idea may be gained from

cases here ]nrvwnlwl.
1002, Cases in which evidence of one witness must be
corroborated :—

No person accused of an offence under any of the
hereunder mentioned sections shall be convieted upon the
evidence of one witness, unless such witness is cor-
roborated in some material particular by evidence impli-
cating the accused.

The requirement is some evidence in corroboration of the
testimony of the witness mainly considered by the Crown for
its case. The ecorroboration is to be of a material particular, so

244 : reversed 35 D.L.R. 435, 28 Can. Cr. Cas. 387,
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AxxoraTioN that the Court may conclude reasonably from the evidence at

hand that the accused committed the act charged. The King v.
Burr (1906), 12 Can. Cr. Cas. 103, 13 O.L.R. 485. It may show
a faet which tends to the probability of the truth of the main
witness's testimony on any material point, even although, other-
wise the fact may be irrelevant to the issue to be tried, and
although in point of time of actual occurrence the faet in ques-
tion happened before the fact which it tends to corroborate.
Wilcox v. Gotfrey, 26 L.T. 481 ; Green v. McLeod, 23 A.R. (Ont.)
676; Rex v. Rabinovitch (1915), 21 D.L.R. 600, 25 Man. L.R.
341, 23 Can. Cr. Cas. 496.

Although the evidence in corroboration usually is gained
from the oral testimony of another witness, it may be obtained,
generally speaking, in some cases, from documents. For ex
ample, it has been held that the jury was entitled to draw
corroboration from a non-committal letter of the aceused if it
took the meaning of it as implicating the writer, having due
regard to the surrounding circumstances. R, v. Threfall (1914),
10 Cr. App. R. 112; R, v. Everest (1909), 73 J.P. 269, 2 Cr.
App. R. 130; R. v. Wilson (1911), 6 Cr. App. R. 125.

The evidence in corroboration must confirm in some material
particular (i) the commission of the crime, and (ii) its com
mission by the accused. See R. v. Baskerville, [1916] 2 K.B.
658, 86 L.J. (K.B.) 28, 25 Cox C.C. 524, 12 Cr. App. R. 81;
R. v. Grosberger (1909), 152 Cent. Cr. C.R. 261, 267. It may
be gained from evidence which tends to give certainty to the
matter which it is supposed to corroborate. Peterson v. The
King (1917), 28 Can. Cr. Cas. 332, 55 Can, S.C.R. 118, affirming
R. v. Peterson (1917), 32 D.L.R. 295, 27 Can. Cr. Cas. 3; R. v.
Scheller (1914), 16 D.L.R. 462, 7 S.L.R. 239, 23 Can. Cr. Cas. 1.
Corroboration, therefore, is not required, the corroboration
needing to be only with regard to some material particular.
R.v. Bannerman (1878), 43 U.C.Q.B. 547 ; The Queen v. Harrell
(1888), 1 Terr. L.R. 166 ;The King v. Daun (1906), 11 Can. Cr.
Cas. 244, 12 O.L.R. 227;The Queen v. Wyse (1895), 2 Terr. L.R.
103; R. v. Vahey (1899), 2 Can. Cr. Cas. 258; The Queen v.
Boyes (1861), 1 B. & 8. 311 at p. 320, 121 E.R. 730, 9 Cox C.C.
32, 30 L.J. (Q.B.) 301, 9 W.R. 690; Parker v. Parker (1881),
32 U.C.C.P. 113, is authority for the ruling that where there are
several issues the term ‘‘corroboration by some material evi-
dence’’ does not mean, necessarily, corroboration in each issue.
If, at the conclusion of the case for the C'rown, the trial Judge
rules that the corroboration has been made out, and because of
that refuses to take the case from the jury, there are two courses
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open to the defence: (i) resting of the case, (ii) giving of evi-
dence in defence. However, if the second alternative be followed
and sufficient corroboration be gained from such defe evi-
dence, the defence, by appealing by case reserved, cannot take
advantage of the faet that there was a lack of corroboration
when the Crown rested its case. See The King v. Wakelyn
(1913), 10 D.L.R. 455, 5 Alta. L.R. 464, 21 Can. Cr, Cas. 111;
R. v. Girvin, 45 Can. S.C.R. 167; R. v. Fraser, T Cr.'App. R.
99; The King v. St. Pierre, 19 Can, Cr. Cas. 82; R, v. Nash, 17
D.L.R. 725, T A.L.R. 449, 23 Can. Cr. Cas. 38;R. v. Fontaine,
18 D.L.R. 275, 23 Can. Cr. Cas. 159; R. v. Scheller, 16 D.L.R.
162, 23 Can. Cr. Cas. 1, 7 S.L.R. 239. It may be derived from
statements made by the accused person to other persons. The
King v. Burr (1906), 12 Can, Cr. Cas. 103, 13 O.L.R. 485; The
Queen v. Wyse, 1 Can, Cr. Cas, 6; The King v. Daun, 11 Can,
('r. Cas. 244, 12 O.L.R. 227, 1In any case it must show more
than a mere probability that the accused is guilty. Reg. v.
Vahey, 2 Can. Cr. Cas. 258; Dawson v. M’Kenzie, [1908] S.C.
648; Ridley v. Whipp (1916), 22 Com. L.R. 381 (Australia).
The eorroboration may be gained from the conduet of the
defendant when he is accused of the offence. IHeld, in R. v.
Stevens (1913), 9 Cr. App. Cas. 132, The provisions of the
sections refer to trial and not to preliminary inquiry before a
magistrate. Hence, they apply to questions of conviction, not
to questions of committal. Held, in In re Lazier (1889), 30 O.R.
419. No such corroboration as required in these sections is
required in extradition proceedings. Ileld, in Re H. L. Lec
(1884), 5 O.R. 583.

It has been said that a case should not be withdrawn from the
Jury unless the trial Judge be satisfied that it is entirely im-
possible to find corroboration from the evidence of the C‘rown.
See R, v. Wiltshire (1910), 152 Cent. Cr. Const. Sess. Papers
543, 546.

(A) TREASON, PART I1., SECTION SEVENTY-FOUR:

A former statute on this subject-matter called specifically for
the evidence of two witnesses for the Crown to enable the Court
to conviet the accused. A trial for treason has been, in recent
years, a rather rare thing within the British Empire, so rare, in
fact, that in this country there appears to be no reported case
bearing directly on this part of the section. The points are that
the corroboration must be of a material point in the testimony,
and must implicate the accused. Phipson’s Law of Evidence,
5th ed., 1911, ch. 41, pp. 481 et seq.
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(B) PERJURY, PART IV., SECTION ONE HUNDRED AND
SEVENTY-FOUR:

Although perjury is expressly included in this seetion, it has
been held that the section does not refer to the offence of making
a false statutory declaration. R. v. Phillips (1908), 14 Can.
Cr. Cas. 239, 14 B.C.R. 194, 9 W.L.R. 634.

The falsity of the alleged perjured statement is the material
particular required to be corroborated, and it is not necessary
that there be two witnesses to swear to the falsity, as long as the
corroborative evidence may be gained from the admissions of the
acceused. R, v. Lee (1766), 3 Russell on Crimes, 5th ed., p.
72; R. v. Boulter (1852), 5 Cox Cr. Cas., 543,

The question of the amount of particularity required is seen
in B, v. Curry (1913), 12 D.L.R. 13, 21 Can. Cr. Cas. 273, 47
N.S.R. 176; see R. v. Houle (1905), 12 Can. Cr, Cas. 56, where
it was laid down that the corroboration required is in connection
with the perjured fact as a whole, and need not be in corrobora-
tion of every constituent part thereof as such. In this case, the
aceused had sworn that A. and B. had attempted jointly to
bribe him for the purpose of obtaining his vote, and at the trial
for perjury A. testified denying the fact of bribery as to him-
self, and B. as to himself. B.’s statement appears to have been
considered by the Court as corroborating sufficiently A.’s testi-
mony.

The corroboration is not required to have regard to more than
the falsity of the deposition in question, as was decided in R, v.
Nash (1914), 17 D.L.R. 725, 23 Can. Cr, Cas. 38, 7 Alta. L.R.
449, This case is also authority for the ruling that the testi-
mony of the aceused may be the source of the corroboration,
such as material variances from the statement which caused the
laying of the charge,

Peterson v. The King (1917), 28 Can, Cr. Cas. 332, 55 Can.
S.C.R. 118, affirming R. v. Peterson (1917), 32 D.L.R. 295, 27
Can. Cr. Cas. 3, was a much litigated ecase, and laid down that
if there be given evidence which is equally consistent with two
different viewpoints such evidence is not in corroboration of
either unless the accused, under oath, has denied the correctness
of one of them, in which case the evidence becomes evidence in
corroboration of the unimpeached viewpoint. It also points out
that the particular which requires the eorroboration is the
falsity of the statement in question, not the swearing to the
statement by the prisoner. The facts were, shortly, these:
Peterson swore that he ‘“‘did not get from Frank Brunner a
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cheque for $4,000,"" and maintained this at the trial. Iowever,
Brunner testified that he had given him the cheque. The neces-
sary corroboration was obtained from one Smith, a bank
manager, who swore that he had cashed for Peterson Brunner’s
cheque for $4,000. Other instances regarding corroboration in-
clude R. v. Knell (1822), 5 B. & Ald. 929n, 106 E.R. 1431;
Taylor, sees. 959-963, pp. 681-685; Best, sees. 603-610, pp. 585-
591,

(') OFFENCES, UNDER PART V., SECTIONS TWO HUN-
DRED AND ELEVEN 70 TWO HUNDRED AND
TWENTY, INCLUSIVE.

There is a large number of reported cases under this heading,
but, as is so often the fact in reported cases, circumstances of
various kinds are duplicated in case after case, whereas, of
course, the general principle which is being exemplified remains

the same.

The King v. Burr (1906), 12 Can. Cr. Cas. 103, 13 O.L.R.
185, laid down the rule included in the general rules regarding
corroborative evidence, indicating that to adduce such evidence
recourse need not be had to the evidence of additional witnesses
as such, . . . This ease appears to reaffirm the doetrine in
The Queen v. Wyse, 1 Can. Cr. Cas. 6, where W. was charged
with the seduction of a girl under the age of sixteen years, and
he made certain admissions after she had reached the age in
question. The admissions were held to be in corroboration as
required. He had made a statement before the charge was
made, that someone had told him that he would escape punish-
ment if he could persuade the girl to marry him, and this state-
ment was held to be the necessary corroborative evidence
implicating the accused. See also R, v. Fontaine, 18 D.L.R. 275,
23 Can. Cr. Cas. 150. (These cases were decided prior to the
amendment to see. 211.)

It has been held that there is required more than bare proof
that by virtue of the cirenmstantial relationship existing be-
tween the ecomplainant and the acceused there is a strong prob-
ability that no person other than the accused has had an oppor-
tunity to seduce the complainant ; for example, there is the case
of The Queen v. Vahey, 2 Can. Cr, Cas. 258. In this case, the
complainant was employed as a domestie at the aceused’s home,
and there was offered evidence showing that there was a
“‘marked probability of no opportunity for any man other than
the accused to have done the aet,”” but this evidence was held
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ANNOTATION not to amount to the required corroboration. See also State v.

Gnagy (1891), 50 N.W. Rep. 882, 14 Cr. L. Mag. 522.

There have been many instances of trial for seduction under
promise of marriage, a good example of these being the case of
The King v. Daun, 11 Can. Cr. Cas. 244, 12 O.L.R. 227, In it
there was laid down the well-known general rule that there need
not be corroboration of every faet, it sufficing if there be con-
firmation of the truth of the prosecutrix’s testimony. Appar-
ently there must be corroboration to support the evidence of
both the promise and the aet itself. See State v. Hill (Mo. Supr.
Ct.) (1887), 4 S.W. Rep. 121, 9 Cr. L. Mag. 594; State v. Fergu-
son (N.C.) (1890), 12 S.E. Rep. 574, 13 Cr. L. Mag. 486.

In The King v. Brindley (1903), 6 Can. Cr. Cas. 196, the
defendant was charged with having allowed a girl under the
age of eighteen years to be upon certain premises for immoral
purposes. The girl proved that she shared with the proprietor
the money obtained by prostitution eonducted on those premises.
The corroboration of her testimony was the evidence of another
person, which indicated that the premises were a ‘*bawdy house’’
under the Code. In R.v. MeNamara (1891), 20 O.R. 489, the
prisoner was accused of having attempted to procure a woman
to become a common prostitute, and, in corroboration of her
evidence that he had taken her to the ‘‘bawdy house’” in question
in that particular case for such purposes, testimony of the
general character of the house was held admissible, Other in
stances: The Queen v. St. Clair (1900), 27 A.R. (Ont.) 308,
3 Can. Cr. Cas. 551; R. v. Quinn (1918), 44 D.L.R. 707, 30 Can.
Cr. Cas. 372, 43 O.L.R. 385.

(D) PROCURING FEIGNED MARRIAGE, PART 1V,
SECTION THREE HUNDRED AND NINE:

There seems to be no reported case directly in point as to
this matter, but the general principles are the same as in regard
to the other parts of the section—speaking generally—and are
indicated in the remarks on 1002-(a).

(E) FORGERY, PART VII., SECTIONS FOUR HUNDRED

AND SIXTY-EIGHT TO FOUR HUNDRED AND
SEVENTY, INCLUSIVE.

A case which illustrates very aptly the principle that the
corroboration in these cases is additional evidence that will tend
to verify the evidence of the Crown’s main witness, and justify
that evidence’s being acted upon if believed is that of R. v.
Scheller, 16 D.L.R. 462, 23 Can. Cr. Cas. 1. A man, Jonat i)y

At T e S

i o I

e b i A Al s Sorisin

64 D.

name,
had ta
and di
Schell¢
from t
his bre
pleted
maker,
eviden
and tl
“origi
the po
placed
In1
was el
promis
tures v
to be |
amoun
(of con
a pris
It h
Cas. 5
witnes
his ov
point,
the sn
insura
provec
were \
be in 1
As e
in the
Anco
The k
testifie
hande
turnec
signed
B., a
fendai
were
expert
not i




64 D.L.R.] DominioNn Law REeporTs.

name, had given Scheller four promissory notes which the latter
had taken to the Yorkton branch of the Union Bank of Canada
and discounted. While the bank was in possession of the notes,
Scheller agreeing to sell them to one Pachal, got copies of them
from the bank, endorsed on these the names of himself and of
his brother—with his brother’s consent—and handed the ‘‘com-
pleted’’ copies over to achal, Jonat’s name being on them as
maker. Jonat swore that he had never signed these, and his
evidence was corroborated by the evidence of both the manager
and the accountant of the branch, who testified that the three
“originals”’ of the alleged forged notes were, all this time, in
the possession and the custody of the bank where they had been
placed by Scheller as collateral security for a loan.

In The King v. Houle (1905), 12 Can. Cr. Cas. 56, the accused
was charged with the forgery of the endorsements on three
promissory notes. Every one of the three persons whose signa-
tures were forged swore that the respective signature purporting
to be his was a forgery. The evidence of these three was held to
amount of the eorroboration required to support the charge;
(of course there would have to be some evidence connecting such
a prisoner with the charges in order to warrant a convietion.)

[t has been held in The Queen v. MeBride (1895), 2 Can. Cr.
(‘as. H44, see also R. v. Giles (1856), 6 U.C.C.P. 84, that the
witness whose evidence is to be corroborated cannot corroborate
his own evidence by giving evidence on another ground or
point. In this ease a certificate of death for the purpose of
the support of an insurance claim and an endorsement on the
insurance company’s cheque for the amount of the claim were
proved to be forged. A. testified that the forged signatures
were written by the defendant by proving other signatures to
be in the same handwriting. The only proof of this latter was
A.’s evidence and A. had already testified to the handwriting
in the forgeries, so the corroboration was held insufficient.

Another case where the attempted corroboration failed is
The King v. Henderson (1911), 18 Can. Cr. Cas. 245. A,
testified that the papers in question were not signed when he
handed them to the defendant, but that when they were re-
turned to him by the latter very shortly afterwards they were
signed, such signatures heing discovered, later, to be forgeries.
3., an expert, compared the forged signaturcs with the de-
fendant’s handwriting in letters, and testified that the forgeries
were in the accused’s handwriting. (., an equally eredible
expert, testified, upon due comparison, that the forgeries were
not in the aceused’s handwriting. B.'s testimony was dia-
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AnnoratioN metrically contradieted by (.'s, so there was held not to be

the required corroboration. Sece also K. v. Hagerman (1888),
15 O.R. 598; R. v. Selby (1888), 16 O.R. 255; R. v. Bent
(1885), 10 O.R. 557. As to trials see Juvenile Delinquents
Aect, 1908 (Can.), ch. 40, amd. by 1912, ¢h. 30, and by 1914,
ch. 39, with reference to where Juvenile Courts have been
created,

1003. Evidence of child not under oath may be received
in certain cases, but must be corroborated.

Where, upon the hearing or trial of any charge for
carnally knowing or attempting to carnally know a girl
under fourteen or of any charge under section two
hundred and ninety-two for indecent assault, the girl
in respect of whom the offence is charged to have been
committed, or any other child of tender years who is
tendered as a witness, does not in the opinion of the
court or justices, understand the nature of an oath, the
evidence of such girl or other child of tender years may be
received though not given upon oath if, in the opinion
of the court or justices, as the case may be, such girl
or other child of tender years is possessed of sufficient
intelligence to justify the reception of the evidence and
understands the duty of speaking the truth.

2. But no person shall be liable to be convicted of the
offence, unless the testimony admitted by virtue of this
section and given on behalf of the prosecution, is cor-
roborated by some other material evidence in support
thereof implicating the accused.

3. Any witness whose evidence is admitted under this
section is liable to indictment and punishment for per-
Jury in all respects as if he or she had been sworn.

R.S.C. (1906), C. 145 (CANADA EVIDENCE ACT), S. 16.—
Evidence of child:

1. In any legal proceeding where a child of tender
vears is offered as a witness, and such child does not,
in the opinion of the judge, justice or other presiding
officer, understand the nature of an oath, the evidence
of such child may be received, though not given upon
oath, if, in the opinion of the judge, justice or other
presiding officer, as the case may be, such child is
possessed of sufficient intelligence to justify the re-
ception of the evidence, and understands the duty of
speaking the truth.

2. No case shall be decided upon such evidence alone,
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and such evidence must be mrrnhumtml by some other
material evidence. 5-6 V., ¢. 31, s. 25.

In The King v. De Wolfe (1!)()4,). 9 Can. Cr. Cas. 38, the
distinetion between ‘‘corroboration by material ev ulum-v" and
“corroboration by material evidence implicating the aceused’’
was pointed out. Although there was not given in corrobora-
tion any material evidence implicating the accused, there was
given material evidence, and it was held that, although, under
the circumstances, there was not the corroboration required
to conviet on the charge of attempting to have carnal know-
ledge, there was sufficient to enable the prisoner properly to be
convicted of common assault. Section 10 of the Canadian Evi-
dence Act extends the power of receiving the evidence of a child
without oath to all proceedings and the power is, therefore, not
restricted to cases arising under see. 1003 of the Canadian
(‘riminal Code.

The question as to who may give the corroborative evidence
required arose in several cases. Despite doubt expressed by
some writers, the rule appears to be that the unsworn testimony
of a young child who does not understand properly the nature
of an oath cannot be corroborated by the similar unsworn
testimony of another such child See K. v. Whistnant (1912),

D.L.R. 468. 20 Can. Cr. Cas. 322, 5 A\Im L.R, 211; R, v.
Welnulty (1914), 16 D.L.R. 313, 22 Can. Cr. Cas. 347, 19
B.C.R. 109; R. v. Iman Din (1910), 18 Can. Cr., Cas. 82, 15
B.C.R. 476.

In The King v. Christie, [1914] A.C. 545, it was laid down
that the fact that the child identified the accused after the
offence was ecommitted was able to be shewn by the testimony
of other witnesses, although such child had not been asked any-
thing regarding that identification when giving the unsworn
u-\limnn\' in question. In The King v. Bowes (1909), 15 Can.
Cr. Cas. 327, it was held that evidence that the child, who
was seven years of age, had made to her mother, voluntarily,
within some two hours after the attempted act, a statement im-
plicating the defendant was in corroboration as required by the
statute,—evidently as evidence of a verbal fact: it has been
held also that the statements of a child to her natural guardian
are not involuntary or inadmissible merely because they are
in answer te questions put by such natural guardian, even
after the lapse of some days from the time of the offence,
provided that the questions themselves do not suggest the person
to be named. See The King v. Osborne, [1905] 1 K.B. 551;
The King v. Spuzzum (1906), 12 Can. Cr. Cas. 287, 12 B.C.R.
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291; The King v. Iman Din (1910), 18 Can. Cr. Cas. 82; R.
v. MeGivney (1914), 15 D.L.R. 550, 22 Can. Cr. Cas. 222, 19
B.C.R. 22.

The general rule regarding hearsay evidence as. such is
exemplified in K. v. South (1903), 39 C.L.J. 639, where the
child refused to give testimony. The Crown offered the evi-
dence of two witnesses who told what the child had told them,
but this was held inadmissible. Of course, there eould not be,
strictly, corroborative evidence, if there were nothing to be
corroborated, and here, as indicated, the child refused to give
the evidence required to be corroborated . . . When a
witness gives evidence of a statement made to him by another
person, the question as to whether such evidence is direct evi-
dence, hearsay evidence, or evidence of a verbal fact which,
in its last analysis, is also direct evidence, is a question of fact
in every case in which the matter arises. Other instances:
Isaaes, L.J., in R. v. Murray (1913), 30 Times L.R. 196, in-
dicates that the Judge should point out to the jury that,
“‘there must be corroboration’’ of the child’s evidence before
it can regard that evidence at all. R. v. Davies (1915),
85 L.J. (K.B.) 208, 11 Cr App. R. 272, 25 Cox (.C. 225.

ACCOMPLICES.

Before leaving the subject of corroborative evidence as re-
quired by statute, something should be said on the subject of
the evidence of accomplices. In this field corroboration is not
required by statute, but is by natural diseretion. Reference to
this matter is made because of considerable confusion which,
apparently, has arisen on the point.

The jury should be told by the trial Judge that it ought
not to eonviet upon the uncorroborated evidence of an accom-
plice (see R. v. Frechette, 51 D.L.R. 246, 32 Can. Cr. Cas. 409,
46 O.L.R. 610) but that it is strictly entitled at law to do so if
it sees fit. See R. v. Frechette, supra; see also R. v. MeClain
(1915), 23 D.L.R. 312, 23 Can. Cr. Cas. 488, 8 Alta. L.R. 73;
R. v. Betchell (1912), 5 D.L.R. 497, 19 Can, Cr. Cas. 423. 1In
other words, the Judge should warn the jury of the inadvis-
ability of placing too much importance in an accomplice’s testi-
money, but should point out that it may use its own diseretion
in aceepting or rejecting such evidence without corroboration,
when coming to a decision as to convietion. It has been said,
though, that such corroboration should, as a matter of dis-
eretion, extend to both the cirecumstances of the erime and the
identity of the prisoner as the person committing the eriminal
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% .. R v. Farler (1837), 8 Car. & P. 106; The Queen v. Axoratiox
Stubbs (1855), 256 L.J. (M.C.) 16, 4 W.R. 85, 7 Cox C.C. 48;
The King v. Ah Jim (1905), 10 Can. Cr. Cas. 126. In R. v.
Veal (1835), 7 Car. & P. 168; R, v. Jellyman (1838), 8 Car, &
P, 604; R. v. Ampman, 115 C.C.C. Sess, Pap. 294, evidence by
the accomplice’s wife was not considered such eorroboration be-

vt L

¥ cause it was held not to be independent,—nor, indeed, has the
B evidence of another il(‘l‘n]lll!]ii‘l' been held to be sufficient, K. v.
Noakes (1832), 5 Car. & P. 326; R. v. Gay (1909), 2 Cr. App.
R. 327.

A very recent and most instruetive case is R. v. Frechette
1920), 51 D.L.R. 246, 32 Can. Cr. Cas. 409, 46 O.L.R. 610,
In this ease the charge was one of the theft of whisky from a
railway eompany. One alleged accomplice gave evidence for
the Crown, and two other alleged accomplices gave evidence

the defence. The jury was instructed by the Judge that

the jury considered the three witnesses in question accom-
plices, it could not accept their evidence in the absence of
corroboration, The Crown counsel considered that the evi
dence of the two testifying for the defence required corrobora-
fion, The ecounsel for the defence submitted that the two
lled for the defence had not been proved to be accomplices
and, at his request the Judge recalled the jury and told it that
it might aeccept the evidence of the *
desired, without eorroboration. A feature was that loth of
the alleged acecomplices who testified for the defence, anl the
defendant denied that they or he had anything whatsoever to
do with the theft. . . On a stated case it was held that the
diseretionary rule requiring eorvoboration did not apply to the

evidence of accomplices or of allezed accomplices testifying for

‘accomplices™ if it so

the defence, such as ‘‘the rule of practice and experience’’ in
the case of accomplices testifying for the Crown, which requires
the warning of the jury as previously indicated. It was heid
that the jury was misdirected as to the necessity for eorrobora-
¢ tion, that there could not be said to have been no substantial
rong resulting from such misdirection (see R.S.C. 1906, ch.
146, see. 1019), and that there should therefore, be a new trial.

, See judgment of Magee, J.A., 51 D.L.R., at 287). .
Obviously, if the charge be one of those mentioned under
sees, 1002, or 1003 —under the latter the cases would be very,
very rare—the corroboration of an accomplice testifying for
the Crown would be required by the provisions of those see-
tions, if he be the witness whose evidence is that ‘‘mainly relied

upon by the Crown for a conviction.”

Dataesidl.

3—64 p.L.R.
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],!‘ | Ont. ROTMAN v. PENNETT. 1
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e App. Div. Ontario Supreme Court, Appellate Division, Meredith, C.J.0., Maclaren 3 he ha
{1y Magee, Hodgins and Ferguson, JJ.A. Januwary 20, 1921, X meurr
it }
!
‘u:’ DaMaces (§ IIIP—340) —AGREEMENT FOR LEASE OF STORE—INFIRMITY 01 ‘
i1 | TITLE—LESSOR ACTING IN GOOD FAITH—MEASURE OF DAMAGES 3
1 i%‘; LEGAL EXPENSES, :
ifLs
it Breach of an agreement to make a lease of a store and premise
V‘,‘ being due to infirmity of title, the lessor, defendant, acting in gooc
.1,\1 faith and believing that she had the right to make the lease do 3 InTOXK
L‘l" 1 not entitle the plaintiff to damages for loss of profits, but only 1 1
H"‘ the amount of the proper and necessary preparatory legal ex
;‘?9‘ penses,
{ifd [ Bain v. Fothergill (1874), L.R. 7 H.L. 158 followed; Rotman v 1
]“]? Pennett (1920), 54 D.L.R. 692, 47 O.L.R. 433, affirmed.) i 1
’j‘.‘l X J of
"‘ ! Arrear by the plaintiffs from the judgment of Lennox, J 2 bee
3 . g 3 pre
f Bl 54 D.L.R. 692, 47 O.L.R. 433, in an actionfordameges for breach b tha
ol " g s 4 b v
;‘I"‘w of defendant’s agreement to make a lease to the plaintiffs of « 3 ";‘i
. ’ ev.
it store and business. Affirmed. A pos
i, I. F. Hellmuth, K.C. and H. A. O'Donnell, for defendant. ; [
= ow
it | The judgment of the Court was delivered by 177
{ {1} -~ v . . .
\ MerepiTH, C.J.0.:—We think this caseis governed by the rule MO
b laid down in Bain v. Fothergill (1874), L.R. 7. H.L. 158, That )

'L ¢ ) . "
i no doubt, was an artificial rule, and was based upon the difficult\ i ol

of proving titles to real property in England, but it has been Snoe A

‘ adopted in this country and is the law. i i’ I
: Now, in this case fraud is out of the question. What prevented ‘I ();u'
:J the respondent from implementing her contract to give a lease : trate fo
i and possession was a defect in her title. It is not a case where burg

li‘ she misunderstood the terms of the lease, but it is a case in which \\iso‘ d
i the property came to her from her husband with the defective ® ions of
i title, that is, incumbered by the lease to Peter Johnson, and that ¥ The
i prevented her from carrying out her contract. 7 am.
j The cases in England go much farther than that, and Lord Police ¢
}’; Chelmsford, in Bain v. Fothergill, said at p. 207, that, “if « & supposi
_‘"xii person enters into a contract for the sale of a real estate knowing W liquor 1
Ji i that he has no title to it, nor any means of acquiring it, the B Inspect:
i purchaser cannot recover damages beyond the expenses he has 8 liquor t
‘1‘ ! { it incurred by an action for the breach of the contract; he can onl S rear of
‘HR obtain other damages by an action for deceit.” 2 motor
i That case was follov.cd by Russell,J. in Grindell v. Bass, [1920] 38}, fonc

. il 2 Ch. 487, at p. 494; in which he held that the vendor who knew 8y, oo
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he had no title was not liable for any more than the expenses
incurred in investigating the title. S.C.
Appeal dismissed.

REX v. BONDY,
Ontario Supreme Court, Ovde, J, Januwary 23, .1921.

IntoxicaTing Liguors (§ IITIA—55)—REPORT BY ACCUSED T0 POLICE
THAT HE HAD LOST 18 CASES OF LIQUOR-—NO LIQUOR FOUND ON
PREMISES—EVIDENCE OF POSSESSION—PRIMA FACIE EVIDENCE OF
SALE UNDER SEC. 88 oF ONTARIO TEMPERANCE ACT—NO DIRECT
EVIDENCE—CONVICTION BY MAGISTRATE UNDER sEC, 40,

Under sec. 88 of the Ontario Temperance Act, 1916, ch. 50, proof
of possesion of 18 cases of liquor, which the accused claims to have
been stolen, is prima facie evidence of selling contrary to the

provisions of sec. 40 of the Act, and unless the ac ruw’nl proves

that he did not commit the offence he may be properly convicted

by a Magistrate on such evidence, although there is no direct
evidence of sale. It is not necessary that liquor be found in the
possession of the accused at the time the seizure is made.

[Rex v. Moore (1917), 30 Can. Cr. Cas. 206, 41 O.L.R. 372, fol-
lowed, See Annotation on the Ontario Temperance Act, 61 D.L.R.
177.]

MOTION to quash the conviction of the defendant, by a
Police Magistrate, for an offence against the Ontario Temper-
ance Act, 1916, ch. 50.

H. J. Scott, K.C., for the accused.

F. P. Brennan, for the magistrate.

Orpg, J.:—The accused was convicted, by the Police Magis-
trate for the Town of Essex, of having, at the Town of Amherst-
burg, on September 12, 1920, unlawfully sold or other-
wise disposed of 18 gallons of liquor contrary to the provis-
ions of sec. 40 of the Ontario Temperance Act.

The evidence upon which the conviction is based is that about
7 am. on September 12, the accused called upon the Chief of
Police of Amherstburg, and said he had lost 18 cases of liquor, the
supposition being, 1 assume, that he was complaining that the
liquor had been stolen. The Chief of Police with the License
i Inspector investigated the premises of the accused but found no
© liquor there. They did find certain things and signs about the
2 rear of the premises to indicate that persons had been there with
8 a motor car, and that some heavy articles had been taken across

the fence, but there was absolutely nothing to shew that anything
o had been in fact removed from the house. The marks found by
4
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the police were equally consistent with the theory that something
had been brought into the house, and there was nothing upon
which to base a finding that liquor had been removed except the
statement of the accused that he had had 18 cases of liquor in
his possession, and that it was gone. There was no direct evidence
whatever of any sale. It was stated by counsel for the magistrate
that it was a common practice, when liquor had been sold, for the
vendor to report to the police that his liquor had been stolen.
Whether this is the case or not is, of course, immaterial, and no
knowledge on the part of the magistrate that any such practice
exists can justify a finding of fact upon insufficient evidence,
though it may make the magistrate a little more cautious in
accepting or believing tales about the theft of liquor.

If the conviction here depc:.ded solely upon any evidence that
liquor had been sold, or even upon any evidence from which a
convineing inference could be drawn that a sale had taken place.
then it could not be supported. There was no such evidence.
But there was evidence that the accused had had in his possession
18 cases of liquor; he admitted it at the trial. And this liquor
is the liquor “in respect of, or concerning which, he is being
prosecuted.” Under sec. 88 proof of such possession is primd facie
evidence of guilt, unless the accused proves that he did not commit
the offence. Counsel for the accused argued that the *“ possession”
to which sec. 88 refers means possession at the time that the
search is made, that is, that there must be evidence that liquor
is found in the possession of the accused, and that evidence that
the accused has previously had liquor in his possession is not
sufficient. There is much force in this argument, but the question
is settled, until a higher Court holds otherwise, by the judgment
of my brother Middleton in Rex v. Moore (1917), 30 Can. Cr.
Cas. 206, 41 O.L.R. 372. It is true that in that case liquor
was also found in the premises of the accused, but the judgment
is not based upon the finding of liquor, but upon the fact that
the accused had had liquor in his possession which he could not
account for. There is no distinction between that case and this,
beyond the fact that the failure to find any liquor upon the
premises in the present case throws up the real point in question
into rather sharper relief. It is to be noted that sec. 88 really
makes no reference to the “finding” of liquor in the possession

=

64

of
cal

On

Co
reci
Fry
evi

ent
cur
val

the
dat
afte

ent




1 e il il

64 D.L.R.] Domixiox Law Rerorts.

of the accused at all; it refers merely to proof of possession. 1
-annot therefore hold that the magistrate had no evidence upon
which to convict.

The motion must be dismissed with costs.

Motion dismissed.

QUARTIER v. FARAH,

Ontario Supreme Court, Appellate Division, Meredith, CJ.0., Maclaren,
Magee and Ferguson, JJ.A. Januwary 31, 1921,

Currency (§ I——=1)—FRENCH ADVOCATE—ACTION TO RECOVER FEE FOR
SERVICES CHaAgrGr MADE IN FRENCH CURRENCY RECOVERY OF
JUDGMENT FOR EQUIVALENT IN CANADIAN CURRENCY—VALUE
ESTIMATED AT RATE OF EXCHANGE AT THE DATE OF JUDGMENT,

An advocate in France who sues in Ontario to recover the sum
of 2000 francs for services upon the taking of evidence under a
foreign commission, is entitled only to recover the equivalent
of that sum in the currency of Canada according to the rate of
exchange which prevailed when the judgment was pronounced
in the action,

[ Lebeaupin v. Crispin, [1920] 2 K.B. 714, at p. 724; Di Ferdin-
ando v. Simon Smits & Co., [1920] 3 K.B. 409; Cockerell v. Barber
(1810), 16 Ves, 461, 33 E.R. 1059; Manners v. Pearson & Son,
[1898] 1 Ch, 581; Judson v. Griffin (1863), 13 U.C.C.P. 350; Craw-
ford v. Beard (1864), 14 U.C.C.P. 87; Morrell v. Ward (1863), 10 Gr.
231; White v. Baker (1864), 15 U.C.C.P. 292; Stephens v. Berry
(1865), 15 U.C.C.P. 548, referred to and applied.]

AN appeal by the defendant from the judgment of the County
Court of the County of Carleton in favour of the plaintiff for the
recovery of $400 for services of the plaintiff as an advoeate in
France acting upon behall of the defendant upon the taking of
evidence under

1 foreign commission.

The plaintiff’s claim was for “Frs. 2,000 $100.”

The questions upon the appeal were whether the plaintiff was
entitled to recover £400, or only the equivalent in Canadian
currency of 2,00 franes, and, if the latter only, as of what date its
value in Canad.an currency was to be ascertained.

W. L. Scott, for appellant.

A. Lemieuz, K.C., for plaintiff.

Mgereprry, C.J.0.:—This is an appeal by the defendant from
the judgment of the County Court of the County of Carleton,
dated the 17th February, 1920, which was directed to be entered
after the trial, without a jury, on the previous day.

The questions for decision are, whether the respondent is
entitled to recover $400, or only the equivalent in Canadian cur-
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rency of 2,000 franes, and, if the latter sum, as of what date its
value in Canadian currency is to be ascertained.

The respondent is an advocate residing and practising in
Paris, France, and was retained on behalf of the appellant in
connection with the taking of evidence under a commission in
a proceeding against the appellant in a Court in the Province of
Quebee.

The proper conclusion, in my opinion, is that the respondent’s
fee for the services rendered by him was 2,000 franes, not $400.
The services having been rendered in France, it was natural that
the fee for them should be stated in the currency of that country.
I have no doubt that, had the respondent been asked what his fee
was, he would have said 2,000 francs; and, according to the
testimony of Mr. Pisaillon, the witness relied on by the respondent
to prove his claim, *“Mr. Quartier always claimed 2,000 franes
for his appearance and attendance before the commission.”

It is true that to the question, “How much did Mr. Quartier
ask for acting as special counsel for Mr, Farah on the commission?”’
Mr. Bisaillon answered, “$400.” That question was followed by
the question, “Do you know that Mr. Quartier is now claiming
2,000 francs from Mr. Farah for that special work?"” to which the
answer was, “Yes.”

Following the detailed statement of the services rendered by the
respondent are the words and figures:—

“Frs. 2,000 $400.”

1t is reasonably clear, I think, that $400 is not mentioned as
the fee, but is a statement of the equivalent in dollars of 2,000
francs, and it was so treated by counsel for the respondent, and by
Mr. Bisaillon at the trial.

I apprehend that if conditions were such that $400 would not
be equivalent, according to the current rate of exchange, to 2,000
francs, the respondent would be much surprised if he were asked
to take less than the 2,000 francs.

Assuming then that the respondent’s fee was 2,000 franes and
not $400, for what sum in dollars should the judgment be entered”’
This raises a very important question.

If our law permitted the amount recovered to be expressed in
the foreign currency, the amount recovered would be 2,000 francs,
and the judgment would be satisfied by the payment of the
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equivalent of that sum in the currency of Canada, which would
be determined on the basis of the prevailing rate of exchange; and
[ see no reason why the same result should not follow when the
amount recovered is to be expressed, as it must be, in the currency
of Canada: Currency Act, 1910, (Can.) ch. 14, sec. 15.

There is a conflict of judicial opinion and in the views of text-
writers on the question.

The view expressed in Westlake's Private International Law,
ith ed., para. 226, p. 315, is that:

“A debt payable abroad being recovered in England, the judg-
ment must be for so much English money as, if remitted to the
country where the payment ought to have been made at the rate
of exchange current at the time the judgment is recovered, will
there produce the amount of the debt, with any interest or damages
included in the judgment.’

The authority cited for that proposition is Scott v. Bevan (1831),
2B. & Ad. 78, 109 E.R. 1073, 9 L.J. (K.B.) 0.8, 152. In that
case the action was brought on a Jamaica judgment, and it was
held that the judgment should be for such sum in sterling money
as the Jamaica currency would have produced according to the
ictual rate of exchange between Jamaica and England at the
date of the judgment.

In Mayne on Damages, 9th ed., p. 271, Seolt v. Bevan is treated
as having decided that judgment should be given for the value
in sterling money which the currency of Jamaica would have
produced according to the rate of exchange between that country
and England at the date of the Jamaica judgment, but at first
sight that would seem to be a mistake.

Seott v. Bevan was treated by McCardie, J., in Lebeaupin v.
Crispin, [1920] 2 K.B. 714, at p. 724, to which I shall afterwards
again refer, as having determined that the governing rate of ex-
change was that prevailing at the date on which the English judg-
ment was recovered; but in Di Ferdinando v, Simon Smits & Co.,
(1920] 3 K.B. 409, it was stated by Bankes, L.J. (pp. 412, 413),
and by Scrutton, L.J. (pp. 415, 416), that McCardie, J., had
proceeded upon a misapprehension of the judgment, owing, as the
last named Lord Justice said at p.415, “tothe report being express-
ed in somewhat ambiguous terms,” and that what the plaintiff had
recovered was the equivalent of Jamaican currency caleulated upon
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t OL' the rate of exchange prevailing at the date of the Jamaica judgment. | nust
i App. Div. In a subsequent case—Bertram v. Duhamel (1838), 2 Moore try af
t QV—A—R_TIER P.C.212, 12 E.R. 984,—it was decided by the Judicial Committee ¢ A Al
ti 0. of the Privy Council on appeal from the Royal Courts of Jersey 2 ;
i FApan. . . : ; 4 b Son, |
(! that “the rate of exchange at which a creditor is entitled to re- : KA
Merdith, sover on account of money received under a specific authority, -
| to be applied in a particular manner, is according to the rate at 1 'r::“:(_(‘
it the time and place specified, where the default in payment was - g
* made, and not at the time the judgment for the recovery of the the d
sum is recorded.” % 1804,
Sir Thomas Erskine, who delivered the judgment, referred s faan
(p. 217) to Cash v. Kennion (1805), 11 Ves. 314, 32 E.R. 1109, b he 4t
in which Lord Eldon said: “I eannot bring myself to doubt, that an i
where a man agrees to pay £100 in London upon the 1st of Jan- N s
uary, he ought to have that sum there on that day. If he fails in R ihat 1
that contract, wherever the creditor sues him, the law of that B Augs
country ought to give him just as much as he would have had if ’; BT
it the contract had been performed;” and said that, according to that bor. 1
opinion, “if any specific time and place had been fixed by the 4 that t
contract of the parties for the repayment, then the rate of exchange K- e
at the time and place specified would be the measure of the amount i 1896.
to be recovered.” R Willia
The case was decided as it was because, upon a consideration Bave |
of the facts, the conclusion was reached that the debtor had en- B

SRR A eV

gaged to remit the money which he had received towards the latter Vangh
'v end of October, 1828, and the case was, therefore, one falling within plainti
bl the principle of Cash v. Kennion. Suse v
{ In Suse v. Pompe (1860), 8 C.B.N.S. 538, 141 E.R. 1276,7 ’ compu
i Jur. (N.8.)166, 9 W.R. 15, 30 L.J. (C.P.) 75, the action was on a thie
bill of exchange drawn and endorsed in England, and payable B vertin
it abroad, which had been dishonoured by the acceptor’s non- o i
' payment, and it was held that the holder was entitled as against B i the
i the drawer to the amount of the re-exchange, that is, the value, at B the da
i the rate of exchange on the day of the dishonour, of the sum ex- B the br
{i pressed on the face of the bill in the currency of the place where it o . 5
;f',l was payable, with interest and expenses. }f adopte
In Cockerell v. Barber (1810), 16 Ves. 461, 33 E.R. 1059, the &

i question was as to how payment was to be made of a legacy in a M e
[ i foreign country and coin, and it was held by Lord Eldon that it 3 Thy

| ] |“
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must be according to current value of the coin in the foreign coun-
try at the time when the legacy was to be paid.

All of these cases were referred to in Manners v. Pearson &
Son, [1898] 1 Ch. 581, the facts of which were that the defendants
had entered into a contract with Arthur Duff Morison, whose
personal representative the plaintiff was, to pay him monthly
one cent in Mexican currency per cubie metre of certain excavation
works in Mexico, as and when payment should be received by
the defendants from the Mexican authorities. Morison died in
1804, and his personal representative was not appointed until 1806,
In an action brought in June, 1896, for an account, the Court, on
the 4th November, 1897, declared that the plaintiff was entitled to
an account of what was due on the contract. On the 13th Novem-
ber of that year the defendants delivered an account shewing
that 19,366 Mexican dollars were due to the plaintiff on the 31st
August, 1896, and offered to pay that amount in Mexican curreney
or in English currency at the rate of exchange on the 13th Novem-
ber, 1897. This offer was refused by the plaintiff, who contended
that the value of the dollars should be ascertained at the several
times the monthly payments became due, or on the 31st August,
1896. It was held by a majority of the Court of Appeal, Vaughan
Williams, L.J., dissenting, that the plaintifi was not entitled to
have the Mexican dollars turned into English money until the
amount due on taking the whole account was ascertained.
Vaughan Williams, L.J., was of opinion that the contention of the
plaintiffl was well-founded. After referring to Secott v. Bevan and
Suse v. Pompe, he said (p. 592): “It seems plain that this mode of
computing the value of foreign currency in English sterling” (i.e.,
the mode of computing adopted in these cases), “‘and thus con-
verting the one currency into the other, is based upon damages
for the breach of contract to deliver the commodity bargained for
at the appointed time and place, and, if this is so, it follows that
the date as of which that value must be ascertained is the date of
the breach, and not the date of the judgment;” and his view was
pp. 592, 593) that the same mode of computation should be
adopted in a case where the form of action is an action for an

account.

The later English cases I shall afterwards refer to.
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I have found seven reported cases in the Courts of this Provine
in which the question was considered.

Judson v, Griffin (1863), 13 U.C.C.P, 350, is the first of them.
The action was brought to recover the amount of a promissory
note made and payable in the State of New York. 1t was shewn
that at the time of the trial exchange was 50 per cent. in favour of
Canada, but the Court said (p. 355) that that “was not evidence
to shew that such was the case when the note became due.”

Crawford v. Beard (18¢4), 14 U.C.C.P. 87, is the next case
The action was for the price of coal which, according to the find-
ing of the Court, was to be delivered in Cleveland and paid for
on delivery. The defendants paid into Court the amount owing,
caleulating it according to the rate of exchange, which wjs much
in favour of Canada; it does not appear as of what date the caleu-
lation was made, but it is, I think, to be inferred that it was of the
date of the payment into Court. The defendants succeeded; and,
delivering the judgment of the Court, Adam Wilson, J., quoted
with approval the passage from Story to which I shall afterwards
refer. This case was also before the Court on demurrer (1863),
13 U.C.C.P. 35.

The next case is Morrell v. Ward (1863), 10 Gr. 231, a decision
of VanKoughnet, (". The date given in the report is 1863, but it
is clear that the decision was pronounced after that in Crawford v
Beard, because that ease is referred to and approved. The action
was brought on a mortgage, and the mortgage money was payable
in “lawful money of the United States of America,” in which
country both the mortgagor and mortgagee lived. The decision
of the Chancellor (p. 233) was that the mortgagee was entitled at
his option “to take his money according to the value of the current
or lawful money of the United States at the time of default made,
and money payable, or at any time subsequently, when he is paid
or tendered his mortgage money.,”

In the same year, (1864), White v. Paker, 15 U.C.C.P, 202, was
decided. The action was on two promissory notes made in Illinois
and payable in six months after date. The defendant tendered
before action, and paid into Court, a sum in lawful money of Can
ada, which it was alleged was “at the time aforesaid,” which |
understand to have meant at the maturity of the notes, equal to
the sum claimed. The plaintiffs demurred, and their demurrer
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was allowed upon a somewhat technical ground, turning upon the
language of the plea. Delivering the judgment of the Court,
\dam Wilson, J., said that the plea should have been that the sum
paid into Court was equal to a certain sum of the currency of the
United States. He also eriticised the statement of Westlake as
to the time when the rate of exchange is to be determined, and
expressed the opinion that the calenlation should be made accord-
ing to the rate which prevailed when the notes became due,

I'he question was again discussed in Stephens v. Berry (1865),
15 U.CLCUP. 548, The action was upon a bill of exchange payable
in New York “with current funds” 60 days after date, and it was
held that the plaintiffs were entitled to recover an amount equal
to the value of the sum to be paid at the place of payment on the
day the payment should have been made, with interest.

White v. Baker was followed in Massachusetts Hospital v,
Provineial Insurance Co. (1866), 25 U.C.R. 613, which was an
action on a covenant entered into in Toronto to pay a sum of money
in New York on a stated day.

Hooker v. Leslie (1868), 27 U.C R, 295, is the last of these

cases. It was an action on a promissory note payable at a place in

the United States but not "not otherwise or elsewhere.” The
defendant pleaded that when the note fell due treasury notes of
the United States Government were a legal tender in payment of
all notes; that £144.53 of lawful money of Canada then equalled
in value treasury notes to the amount of the note, and he paid
that sum into Court. It was held that the note was, in its legal
effect, payable generally, and that the plaintifi was entitled to
recover the amount of the note in Canadian money. In stating
the opinion of the Court, Hagarty, J., said (p. 300):

“We may assume that if this contract be, as the defendant
insists, performable in the foreign country, he is not bound to pay
more than an amount equal to the foreign curreney at maturity.”

[t will be observed that in all these cases the money was pay-
able at a fixed or definite time, and that all of them, except two,
were upon promissory notes or bills of exchange, the rule as to
which is settled, and is that the rate which prevails when the money
is payable is to govern; and it is now provided by sec. 163 of the
Bills of Exchange Act, R.S.C. 1006, ch. 119, that that is to be the
governing rate as to bills drawn out of but payable in Canada,

Ont,

App

Div.




Ont,

QUARTIER
v
Faran,

Meredith,
C.J.0,

App. Div.

Dominion Law REeporTs. [64 D.L.R.
where the sum payable is not expressed in the currency of Canada
and it is also Hrovided by see. 136 of the same Act that:—

“In the case of a bill which has been dishonoured abroad

the holder may recover from the drawer or any en-
dorser and the drawer or an endorser who has been compelled to
pay the bill may recover from any party liable to him, the amount
of the re-exchange with interest thereon until the time of pay
ment."”

This was the law before the Act, and depended upon the custom
of merchants, in accordance with which the holder of a bill payable
in a foreign country in the currency of that country, which wa:
dishonoured, was entitled to raise there the exact number of the
pieces of the foreign currency which was to be paid, by drawing
and negotiating a cross-bill payable at sight on his British customer
for as much English money as would produce in the foreign country
the exact number of pieces of the currency at the rate of exchange
on the date of the dishonour.

The principle upon which those Judges who have held that the
date at which in all cases the value of the foreign currency is to be
ascertained is the time when payment is to be made, is, that foreign
currency is a commodity, and that the value of it is to be ascer-
tained, as in cases of other commodities, as of the time when it
should have been delivered.

The question is elaborately discussed in Story's Conflict of
Laws, 8th ed., p. 425 et seq. Referring to Scott v. Bevan, it is said
(p. 426): “It is difficult to reconcile this case with the doctrine of
some other cases,” and reference is made to Lee v. Wilcocl
(1819), 5 Serg. & R. (Pa.) 48. In that case the payment was mad
in Turkish piastres, and it was held to be the settled rule at p. 49,
“where foreign money is the object of the suit, to fix the value
according to the rate of exchange at the time of the trial.” The
author says that: *‘It is impossible to say that a rule luid
down in such general terms ought to be deemed of universal appl-
cation; and cases may easily be imagined which may justly form
exceptions;” and then states what, in his opinion, the proper rule
is, as follows (p. 426) :—

“The proper rule would seem to be, in all cases, to allow that
sum in the currency of the country where the suit is brought, which
should approximate most nearly to the amount to which the party
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64 D.L.R.] Dominion Law
i« entitled in the country where the debt is payable, calculated by
the real par, and not by the nominal par of exchange.’

He further says (p. 427) that consideration must be had as to

the place where the money is, by the original contract, payable;
for wheresoever the creditor may sue for it, he is entitled to have
an amount equal to what he must pay, in order to remit it to that
country.”

[t is then pointed out (p. 428) that there is an irreconcilable
liference in some of the authorities on the subject.

In New York and in Massachusetts the rule adopted in"all
cases except those relating to bills of exchange is that the creditor
is entitled to recover according to the par of exchange, and not the
rate of exchange necessary to remit the amount to the foreign
country.

In the Cireuit Courts of the United States the opposite doctrine
has been maintained, and it is held that the general doctrine is
that the creditor is entitled to receive the full sum necessary to
replace the money in the country where it ought to have been
paid, with interest for the delay.

The case of Pilkington v. Commissioners for Claims on France

1821), 2 Knapp 7, 12 E.R. 381, and the opinions of foreign jurists
are referred to. In the Pilkington case the question was as to the
amount which the French Government ought to pay under the
following eircumstances. That Government had confiscated all
debts due by the subjects of Franee to the subjects of Great
Pritain. The decree of confiscation was afterwards repealed.
After the repeal, the debtor paid into the French treasury, in the
name of his creditor, the amount of his debt, ecalculated in the
currency of the time of payment, which was much depreciated since
the debtor had acknowledged his indebtedness before the proper
authorities. The British Government had entered into a treaty
with Frunce, by which that country was to make compensation for
all undue confiscations and sequestrations, and the question was
as to how the amount which was to be paid was to be calculated.
What was decided was that the calculation must be made as of the
date of the debtor's declaration, the ground of the decision being
that the case was to be treated, not as a case between debtor and
creditor, but of reparation by a wrongdoer. No opinion was
expressed as to what, as between the debtor and the creditor,

45
Ont.
App. Div,
QUARTIER
P
Faran

Mereaith,CJ.O




Dominion Law Rerorts, [64 D.L.R.

ﬂ would have been the latter's right, although that subject wa:

App. Div.  discussed.
QuT-ru:n The rule suggested by Story does not touch the question with
v. which we have*to deal, viz., as of what date is the caleulation to
Faran.

— be made?

Meredith,C.1.0.

I have already referred to what was decided in Lee v. Wilcocks
The rule applied in that case was adopted and applied by the
Supreme Court of Wisconsin in Hawes v. Wooleock (1870), 26
Wis. 629, which was an action on a promissory note made in
Canada and payable in Canadian currency. Paine, J., delivering
the judgment of the Court, said (pp. 635, 636) :—

“Perhaps a striet application of logical reasoning to the question
would lead to the result that the premium should be estimated at
the rate when the note fell due . . . . in view of these
uncertainties and fluctuations in the rate, upon grounds of
policy as well as for its tendency to do as complete justice between
the parties as is possible, we have come to the conclusion that the
true rule in such cases is to give judgment for such an amount a~
will, at the time of the judgment, purchase the amount due on the
note in the funds or currency in which ic is payable.”

The disposition of the appeal has been delayed: because of the
importance of the question to be determined and of there being
no means by which our decision could be reviewed by a higher
Court, in the hope that the law might be authoritatively declared
by the English Courts in cases pending in that country.

Although it cannot be said that the law applicable to the facts
of such a case as the one at bar has yet been authoritatively
declared, enough has been decided to enable us to dispose of the
appeal.

Since the appeal was argued, six cases bearing upon the question
have been decided in England.

The first of them is J. A. Kirsch and Co. v. Allen Harding and
Co. Limited, [1919] W.N. 301, 36 Times L.R. 59, 122 L.T.R. 159,
a decision of Roche, J.; the next Di Ferdinando v. Simon Smits &
Co., [1920] 2 K.B. 704, a decision of the same Judge, affirmed by
the Court of Appeal, [1920] 3 K.B. 409; then Barry v. Van den
Hurk, [1920] 2 K.B. 709, a decision of Bailhache, J., followed by
Lebeaupin v. Crispin, [1920] 2 K.B. 714, a decision of McCardie, J.;
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hen The Volturno, [1920] P. 447, a decision of Hill, J.; and lastly
Cohn v. Boulken (1920), 36 Times L.R. 767, a decision of Acton, J.

All of these, except The Volturno and the Cohn case, were cases
in which the plaintifis were entitled to unliquidated damages for
breaches of contract, and, except in the Kirsch case, it was held
that the amount in English money which they were entitled to
recover was the equivalent of the foreign currency, calculated
according to the rate of exchange prevailing at the date of the
breach. In the Volturno case the damages to be assessed were
damages arising from a collision between two vessels, and the
same rule was applied.

In the Di Ferdinando case the plaintiff, who carried on business
in Milan, Italy, purchased in England 25 tons of sodium sulphide,
and the defendants, a firm of shipping agents and shippers, con-
tracted to carry the sulphide for the plaintiff and to deliver it to
him in Milan on the 10th February, 1919. The defendants failed
to deliver the sulphide. The Judge fixed the value of the
sulphide on the 10th February, 1919, at 190 lire per 100 pounds
and held that the amount for which judgment was to be entered
was to be determined according to the rate of exchange prevailing
on that day, and, as I have said, his ruling was affirmed by the
Court of Appeal.

This ruling, in my judgment, should be taken to be correct.
The basis of it was that what the plaintifis had lost was what it
would have cost them on the 10th February, 1919, to replace the
goods that the defendants had failed to deliver, and it was held
that it followed that, if that was 190 lire per 100 pounds, the amount
of the loss expressed in terms of Fnglish money was the equivalent
of the Italian currency ascertained according to the rate of exchange
prevailing on that day.

It must be admitted that some anomalous result may follow
from this conclusion. The exchange on the 10th February, 1919,
and for a considerable period after that day, was 31 lire to the
pound, but it was at the date of the trial 62 lire to the pound.
Had the defendants before action tendered to the plaintiffs in
[taly the number of lire they were liable to pay, and pleaded the
tender and paid into Court the equivalent in English money
according to the exchange on the date of the tender, they would
have been entitled to succeed in the action; or. again, if they had
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T_'_' been sued in Italy, judgment would have passed against them for
App. Div. the 190 lire per 100 kilos, and they could have satisfed the judg-
QU:"E. ment by paying that sum in lire, so that in each of these cases the

v plaintiffs would have received just one half of the sum for which
they recovered judgment.

MeredithCOJ. However, as far as a decision of the Court of Appeal may be
said to settle the law, the law as applicable to such cases as these
is settled, and in a similar case I think that a Divisional Court of
this Province should follow the Di Ferdinando case.

That, however, does not dispose of the question which we have
to decide. The respondent’s claim is not for the recovery of
unliquidated damages for breach of a contract, but he is suing for
a debt owing to him for services performed by him for the appel-
lant; and the principle of the decision in the Di Ferdinando case
has, in my opinion, no application.

In the Lebeaupin case, McCardie, J., seems to consider that
there may be a different rule from that which he applies where
the claim is for a liquidated sum ([1920] 2 K.B. at p. 725), and on
p. 723, referring to Story on the Conflict of Laws (secs. 308 to
312), he said: “Story does not appear to distinguish between non-
payment of a debt and non-payment of ordinary damages for
breach of contract.”

Roche, J., in the Di Ferdinando case, referring to cases that had
been cited, said ([1920] 2 K.B. at p. 708): “These, however, were
all cases where the defendant was indebted to the plaintiff in a
sum of money in foreign currency, and the question to be solved
was what sum in English money was to be paid in order to satisfy
that sum of money in foreign currency. It seems to me that the
conclusion is natural if not inevitable that the rate of exchange at
the time of suit or judgment must be the rate to be adopted in
such circumstances.”

In the Di Ferdinando case the observations of Scrutton, L.J.
([1920] 3 K.B. at p. 416), seems to indicate that he entertains the
same opinion. He is there reported to have said:—

“In some cases of non-payment of money the plaintiff recovers
interest by agreement; in other cases, where there is no agreement
for payment of interest, and the case cannot be brought within
any statute giving a right to interest, interest may yet be awarded
by way of damages for the failure to pay on the agreed day
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It occurred to me it might possibly be that subsequent variation
in the exchange could be included in the damages, in the nature of
interest. I have been unable to find that interest by way of dam-
ages has ever been allowed to cover alteration in the exchange, and
counsel have also been unable to find any such case. I think the
reason is the one that I have already given—namely, that those
damages are too remote. The variation of exchange is not suf-
ficiently connected with the breach as to be within the contempla-
tion of the parties.”

Cohn v. Boulken was an action on a cheque for 7,680 Paris
franes, and Acton, J., held that the rule as to the conversion of
foreign currency into sterling in actions of debt differed from the
rule in actions for damages, and that the plaintiff was entitled to
the sterling equivalent for the 7,680 francs at the rate of exchange
on the day of the trial.

This ruling is contrary to the opinion I have expressed as to the
effect of the Bills of Exchange Act and the custom of merchants;
but, if correct, it is 4 fortiori that the rule is applicable to the
claim for which the respondent is suing in the case at bar.

My conclusion is that the value of the 2,000 franes owed to the
respondent, not being damages for breach of a contract, and
not being money payable at a fixed time and place, must be
determined according to the rate of exchange which prevailed
when judgment was pronounced in the Court below, and that with
that variation the judgment should be affirmed

If the parties are unable to agree as to what that rate was, the
case may be spoken to before a member of this Court.

I would leave each party to bear his own costs of appeal.

MacLareN and Fercuson, JJ.A., agreed with Megrepiin,
0

Mageg, J.A.:—In 1912 and 1913, when the plaintifi’s services
were retained and performed, he resided, as since and still, in
France; and the defendant then and since resided in Ontario.
The defendant by letter and verbally instructed Mr, Bisaillon, a
member of the Quebec Bar, to retain the plaintifi, an advocate, to
act for the defendant on the taking of evidence in France under a
commission issued in a prosecution then pending against the

4—64 LR,

Ont.

App. Div,

QUARTIER




50

Ont,

App. Div,

QUARTIER

v.
Faran.

Magee, JA.

DomiNioN Law REeporTs. [64 D.L.R.

defendant in Ontario. The plaintiff’'s charge was made in francs,
and the defendant had been frequently asked in 1913 and 1914.
to pay the amount, 2,000 francs, or rather its equivalent, £400
When, after the war began, and in the plaintiff’s absence with his
regiment, the account was rendered, the previous equivalent,
$400, was placed opposite the sum of 2,000 francs. And it is
significant that the mistaken contention of the defendant at the
trial was that a sum of $600 which he had paid to Mr. Bisaillon
in 1913, as the equivalent of 3,000 francs, was for these services
of the plaintiff.

The defendant being resident in Ontario, and this being a
simple contract liability, not evidenced by a document such as a
bond or bill of exchange, it was an asset situate in the country of
the debtor, in which it could be recovered and enforced: Dicey on
Conflict of Laws, 1st ed., pp. 318, 319. Being an Ontario asset
and payable here, the amount actually due and recoverable here
was at that time, in round numbers, $400. It has ever since
remained an Ontario asset. and I see no reason why it should be
reduced in the Courts of Ontario, especially when the real reason
for any reduction is a change in the law of France whereby pay-
ment in gold there can no longer be enforced.

It is, 1 think, the result of the cases that if, instead of the
plaintifi’s claim being for a specific sum for services, he were
entitled to damages, those damages would be assessed here at the
rate of exchange existing when the damage accrued. T am unable
to understand any principle upon which a sum payable on the 1st
July, 1913, for a debt, should be treated in any different way from
plaintiffs, subcontractors and lien-holders, entitled to enforce
the like sum then payable for damages, and the less so when one
considers that, though the plaintiff claimed a specific sum for his
services, it was open to the defendant to dispute the amount and
have it reduced if he could to the proper quantum meruit—and
that it would formerly have been recoverable in an action of
assumpsit, which was really an action on the case, in which the
amount was awarded strictly and only as damages.

I would dismiss the defendant’s appeal.

Judgment below varied (MAGEE, J.A _dissenting.)
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GORMAN v, YOUNG,

Ontario Supreme Court, Appellate Division, Meredith, C.J.0., Maclaren,
Magee and Hodgins, JJ.A. January 31, 1921,

oKERS (§ ITA—5)—AGENT'S COMMISSION ON SALE OF LAND—AGENT'S
AUTHORITY —WITHDRAWAL AFTER OFFER OBTAINED BY AGENT
BONA FIDES—SALE BY PRINCIPAL—RIGHT OF AGENT TO COMMIS-
SION.

A real estate agent who has authority in writing from the owner
to sell certain property at a stated price, the owner agreeing to
pay him a stipulated rate of commission should a sale be effected,
and whose authority is to remain until withdrawn in writing by
the owner; who acting in good faith finds a purchaser who is
ready and willing to purchase at the agreed price, is entitled to
recover the agreed commission notwithstanding that the owner
has previously sold the property to a third party, no notice in
writing according to the agreement having been sent to the agent
until after his offer to purchase has been submitted to the owner
for acceptance,

[Adamson v. Yeager (1884), 10 AR., (Ont.) 477, distinguished.
See Annotation on Brokers, 4 D.L.R. 531.]

Tue following statement is taken from the judgment of
Honains, J.A.:

Appeal by the plaintiff from the judgment of Kenor, Judge
of the District Court of the District of Sudbury, dismissing the
appellant’s action, brought in that Court, for commission as
went in finding a purchaser for the respondent’s (defendant’s)
property in Sudbury.

The authority was given on the 16th September, 1919, and is
as follows:

“A\."l”yll]“\', Ont., Sept. 16, 1919,
“P. Gorman & Co.,
“Sudbury, Ont.

“Sir: Youare hereby authorised from this date, and until with-
drawn by me in writing, to offer for sale the property described
on the reverse side of this card for the price of $7,500, and I agree
to pay you the regular rate of commission, 214 per cent., on this
or the selling price, should you effect a sale.

“Owner—H. 8. Young,
“Address—Niagara Falls, Ont.”

On the same evening, just as he was leaving by train for
Niagara Falls, the respondent sold the property to one Mulligan
for $7,000.

On the 18th September, the appellant obtained the following
offer from one Busby and a cheque for $1,000:—
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“September 18th, 1919,
“To Catherine Conn Busby, Sudbury, Paid $1,000.

I hereby offer and agree to purchase through P Gorman &
Co., agents, lot 78, block , having a frontage of about 50
feet on the south side of Cedar street, for $7,500 cash, payable
....... &.......down, balance instalments of $
Restrictions—vendor’s form of contract to be executed within 15
days from date or deposit forfeited.

“Subject to owner’s acceptance.
“Witness, Mae Peake. “C. C. Busby (seal).
“Accepted this 18 day of “per I, C. Busby, Atty.”
“Sept. 1919, Sudbury, Ont.”

The appellant forwarded the written offer and the cheque to the
respondent on the same day, and they reached Niagara I'alls on
the 19th September,

No notice in writing was given to the appellant of the sale
to Mulligan until the 20th September. On that day, the respond-
ent, having received the Busby offer and cheque, returned them,
advising the appellant of the previous sale.

J. E. Lawson, for appellant.

F. W. Griffiths, for respondent.

The judgment of the Court was delivered by

Hobains, J.A. -—The judgment was supported on three grounds:
(1) that Busby had no authority as agent to sign his wife's name;
(2) that the letter of the 20th September was a written with-
drawal, and was effective; (3) that the appellant was not entitled
to the full commission, but only to recover in an action on a
quantum merut, citing Adamson v. Yeager, 10 AR, (Ont.) 477.

As to the first ground: Busby produced a power of attorney
from his wife, which, however, does not confer authority to buy
land. Its terms are wide enough to shew that Busby had warrant
for believing that he was his wife's general agent. However,
apart from that, he swears that his wife was fully aware of the
proposed purchase, and had, before the cheque was given, made
all arrangements to complete it. This is not controverted in any
way and is sufficient to make the offer her offer.

As to the second ground, the written notice of the 20th Feptem-
ber, after the appellant had, pursuant to his authority, in good
faith, procured the offer at the stipulated price, was ineffective to
deprive him of whatever rights he thereby acquired.
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As to the third ground, the authority of the appellant was
such that he might have completed the contract to sell by accept-
ing Busby's offer: Keen v. Mear, [1920] 2 Ch. 574; instead of which,
he forwarded it on to the respondent for his sanction.

The Adamson case, relied on by the respondent, docs not really
help him. There the question was as to the duration of the
authority, which the Court thought had in fact expired; but, in
any case, as the defendant had refused to sell to the proposed
purchaser procured by the plaintiff, an action would lie, not on
the authority itself, but for damages for wrongful refusal to sell,
or an action as for a guantum meruit. And, as pointed out by
Burton and Osler, JJ.A. (10 A.R. (Ont.) at pp. 484 and 494), the
proper measure of damages in that case would primd facie be an
amount equal to the full commission.

In the case now before us the offer received was for the full
price stated in the authority, and no objection to it was taken
except on the sole ground that the property had already been
disposed of. So that, as the terms of the appellant’s authority
had been duly carried out before it was withdrawn in writing by
the respondent, he would be entitled to recover, not damages, but
the agreed payment for his services.

[ % The appeal should be allowed and jadgment entered for him
for §187.5¢ and interest from the 18th September, 1919, with

costs of action and of this appeal. Appeal allowed,

DE CAMPS v, SAINSBURY,
Ontario Supreme Court, Orde, J. Januwary 27, 1921.

Weir axp Process (§ IIC—37)—ORDER FOR SUBSTITUTIONAL SERVICE—
IMPROPERLY I1SSUED—MOTION TO SET ASIDE—SOLICITOR MAKING
APPLICATION NOT SOLICITOR OF DEFENDANT—LOCUS STANDI—
APPLICATION AS OFFICER OF COURT TO CORRECT ERROR—INHERENT
JURISDIOTION OF COURT TO CORRECT AN ABUSE OF PROCESS—
Ruie 16,

Where substitutional service is ordered by service on the al-
leged solicitor of an absent defendant, the solicitor may apply
on behalf of the defendant to set aside the order on the ground
that he is not the solicitor of the defendant and has no instructions
from him, such application may be made as an officer of the
Court, to advise the Court that an error has been committed and
the Court exercising its inherent power will set aside the order
where it is in substance an abuse of the process of the Court.

The mere fact that it is a matter of some difficulty to reach an
absent defendant does not entitle the plaintiff to an order for
substitutional service.

[Taylor v. Taylor (1903), 6 O.L.R. 356, explained; Japhet v.
Luerman (1904), Annual Practice 1921, p. 78; The Pommerania
(1879), 4 P.D. 195, discussed.]
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AN appeal by the plaintiff from an order of the Master in
Chambers of the 8th January, 1921, setting aside an earlier order
made by him, on the ex parte application of the plaintiff, authorising
substituted service of the writ of summons upon the defendant
Laduke.

J. 8. Duggan, for the plaintiff.

Henry J. Martin, a barrister and solicitor, upon whom the writ
was served pursuant to the Master's earlier order, appeared on
behalf of the defendant Laduke (but without instructions from
him) and as an officer of the Court, and supported the order
appealed from.

Orpe, J.:—On the 16th November, 1920, the plaintiff
issued awrit from the central office against the defendants
Sainsbury and Laduke, both described as of Moose Factory, in
the District of Temiskaming, claiming to recover 20,999 shares
of the capital stock of the Belcher Islands Iron Mines Limited,
to set aside a certain release, and for an injunction. The writ
was served personally upon the defendant Sainsbury. Upon an
affidavit of the plaintiff to the effect that it was impossible to
effect prompt personal service upon the defendant Laduke,
because he was “at present somewhere in the locality of Moose
Factory” (which is a Hudson Bay post on the southern shore of
James Bay), and that if the writ were served substitutionally upon
Laduke by serving one James H. Gilmour, and Mr. Henry J.
Martin, a practising barrister and solicitor in Toronto, the service
would be brought to the notice of Laduke, the Master in Chambers
made an ex parte order for substitutional service upon Mr. Gilmour
and Mr. Martin and also by sending the same by registered letter
to Laduke at Moose Factory. Upon being served with the writ,
Mr. Martin moved before the Master in Chambers to rescind
his order for substitutional service, and on the 8th January, 1921,
the Master made an order rescinding the earlier order and setting
aside the substitutional service of the writ.

The application to rescind the order was based upon affidavits
made by Mr. Martin, Mr. Gilmour, and the defendant Sainsbury.
They are to the effect that Laduke left Toronto for the Hudson
Bay region in June last; that he has not been in Toronto since;
and that his intention was to return to Toronto next May or June;
that they have been informed that he has his headquarters at Fort
George, in the Province of Quebee, about 300 miles north-east of
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64 D.L.R.] Dominion Law Rerorts,

Moose Factory, and that he is engaged in fur trading with the
Indians and Esquimaux in the Hudson Bay region and will be
necessarily absent from Fort George and Moose Factory for some
time; that there is no postal service to Moose Factory or Fort
George; that the only way to communicate with Laduke is by
dog-team from the railhead at Cochrane or Pagwa, which would
cost a large sum of money; and that it would be doubtful whether
he would be at Moose Factory when the messenger arrived, as
he would probably be off at a great distance trading with the
Indians and Esquimaux. Mr. Martin says he is not Laduke's
solicitor, has no instructions from him, and has never discussed
the matters in question in this action with him. Mr. Gilmour
says he knows nothing about the matters in question in this action
and is not acting in any way for Laduke.

From the Master's order of the 8th January, 1921, the plaintiff
now appeals, upon the ground that Mr. Martin has no locus standi
if he made the application otherwise than on behalf of the defend-
ant Laduke, in support of which the plaintifi relies upon an
unreported decision of Jelf, J., in Japhet v. Luerman (1904),
Annual Practice for 1921, p. 78; and that if he makes it as repre-
senting Laduke he must be presumed to be doing so as his solicitor,
and must, therefore, be deemed to have been instructed for the
purpose of the motion, in which event he must be presumed to be
able to communicate with Laduke. In support of the latter
objection Mr. Duggan relies upon Taylor v. Taylor (1903), 6
0.L.R. 356, 545, and Meldrum v. Allison (1916), 10 O.W.N. 148.

The notice of Mr. Martin's motion to the Master in Chambers
to rescind the order for substitutional service is signed “Henry
J. Martin, on behalf of E. E. Laduke,” and the rescinding order
of the 8th January, 1921, purports to be made “upon the applica-
tion of Henry J. Martin, acting on behalf of the defendant Eugene
E. Laduke.”

Rule 16, which dcals with the service of the writ of summons,
provides that “if it appears that the plaintiff is unable to effect
prompt personal service, substituted service, by advertisement
or otherwise, may be ordered.” Such an order is, of course,
made ex parte. Rule 217 enables “a party affected by an ex parte
order” to move to rescind or vary the order before the Judge or
officer who made it, and it was in the exercise of his power under
this Rule that the Master in Chambers was acting when he
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rescinded the earlier order. The Rules do not provide for any
special procedure for rescinding or setting aside an ex parfe order
for substitutional service which may have been improperly issued,
and an absentee defendant might conceivably find upon his return
that his property had been seized and sold under an execution
upon a judgment recovered against him during his absence, in an
action of which he had had no notice whatever. There is of
course always risk of that in the case of an order for substitutional
service, even where it is properly made, because the person served
substitutionally may fail to communicate the fact to the defendant
with whom it is alleged he is in communication. But where the
person served with the writ in substitution for the absent defendant
shews that he does not act for and is not in communication with
the absent defendant, what is he to do? Should he sit still and
allow the action to proceed to judgment? It is suggested that
if he does not act for the defendant, that is a matter with which
he is not concerned, but he may nevertheless be interested in
relieving himself from the odium of having received the writ and
done nothing, apart altogether from a natural desire to see justice
done even to a person for whom he does not act. If the position
taken by counsel for the plaintiff is correct, then the person go
served has no locus standi to move on his own behalf, because he
is not “‘a party affected by the ex parte order,” and he dare not
move ‘“‘on behalf of the defendant,” as that would imply agency
for the defendant. The reference in the Annual Practice, 1921,
at p. 78, to the case of Japhet v. Luerman is as follows:—

“Where substituted service was ordered by service on the
alleged solicitor of a defendant who was abroad, and the solicitor
applied to the Judge in Chambers to sot aside the order, the
Judge dismissed the application on the ground that the applicant
had no locus standi (Japhet v. Luerman (unreported), Jelf, J.,
in Chambers, 9 Mar., 1904).” Then there appears the following
note: “Semble, the words ‘no locus standi’ indicate that the
solicitor applied on his own behalf as the person who received the
writ, not as representing the defendant applying to set agide the
order for substituted service of the writ. There could be no
question that the defendant applying by his solicitor to set aside
the order for substituted service would have a locus standi.”

In the present case Mr. Martin purported by his notice of
motion to apply not on his own behalf but on behalf of the defend-
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ant Laduke. IMe does not represent Laduke as his solicitor.

In tue case of Taylor v. Taylor, 6 O.L.R. 545, the circumstances
were substantially the same, and the late Chancellor Boyd C,
held that if the solicitor moved as agent for the defendant his
doing so implied that he had been instructed by the defendant.
Rut he points out at p. 545 that the solicitor “might have moved
as an officer of the Court to advise the Court that an error had been
committed in ordering service upon him as the defendant’s solici-
tor, as was done in The Pommerania (1879), 4 P.D. 195.” The
Chancellor stated at p. 546 that *“the Court will not set aside sub-
stitutional service if it appears, or can fairly be inferred, that the
defendant had notice of what was going on.”” In that case he in-
ferred such notice from the form of the application and from the
affidavits. I do not regard this as holding that he felt himself
hound in every case to infer notice from the form of the appli-
cation, but that that was merely an element in arriving at the
inference.

In this case, I am satisfied upon the material Lefore me that
the order should not have been issued. Inadditiontowhat ] have
stated above, it is also proved that the plaintifi's solicitor, prior to
making the ex parte application, asked Mr. Martin toaceept service
on behalf of Laduke, and that he refused on the ground that he had
no instructions to act for him in this suit, but that it was impossible
to communicate with him, and Mr. Martin asked that he might
be given notice of any application for an order for substitutional
service, if the plaintifi’s solicitors intended to apply for it. They
replied that if he was not acting for Laduke he could not be
interested in making any representation to the Court. And they
accordingly applied ex parte for the order; and, notwithstanding
Mr. Martin’s disclaimer of any instructions from Laduke, they
included Mr. Martin as one of those to be served.

I think that the objection which Mr. Duggan takes to the
application made by Mr. Martin is technically correct, in view
of the decision in Taylor v. Taylor, but 1 do not gather from that
decision that, had the late Chancellor not thought that the order
was a proper one on the merits, he would have failed to deal with
the motion in such a way as to do substantial justice.

Mr. Duggan argued that if Laduke’s headquarters were at
Moose Factory or Fort George Mr. Martin could communicate
with him by sending in word by dog-train from Cochrane, and he
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suggested that fact as good ground for an order for service sub-
stitutionally. But it is certainly a novel suggestion that because
it is difficult or expensive for the plaintiff to serve a writ personally,
he should be allowed to make some other person his bailiff to
serve his writ for him, and at the bailiffi’s own expense. The
Rule allowing substitutional service was not intended to save the
plaintiff the trouble and expense of effecting personal service, if
personal service can be made, but primarily to prevent the defend-
ant from evading service by going to parts unknown. In such
a case if some person is in communication with him, under cir-
cumstances which will bring the service of the writ upon such
person to the defendant’s notice, substitutional service is ordered.
1 am not stating this as indicating the exact scope of the Rule.
It has doubtless been extended to other cases. But where a man
is said to be at some distant part of the Provinee, or even at some
place outside the jurisdiction, the mere fact that it may be a
matter of some difficulty to reach him does not of itself relieve
the plaintiff of the obligation of serving him personally. It is not
suggested that Laduke is trying to evade service. IHe is away
on his own business. 1f the plaintiff wishes to sue him he must
either find him and serve him or wait until he returns.

Under the circumstances, is the Court to allow an order for
substitutional service to stand, and leave the defendant after his
return to Toronto to move to set aside any judgment which may be
recovered against him in the meantime? 1 do not think so.
The Master in Chambers was right in rescinding the ex parte order,
though I think on technical grounds it was not proper to treat
the application as having been made on behalf of the defendant
Laduke. For the purposes of this judgment I shall treat the
application as having been made by Mr. Mertin as a solicitor and
as such as an officer of the Court; and, exercising the inherent
power of the Court to reetify what is in substance an abuse of the
process of the Court, I declare that the order for substitutional
service, and the service made thereunder upon Mr. Martin and
Mr. Gilmour and by registered letter, should be set aside, and that
the order of the Master in Chambers of the 8th January, 1921,
be confirmed, with this variation, namely: that it be so worded
as to shew that the application came before the Court by way
of advice received from one of its own officers, and not on behalf of
Laduke.
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64 D.L.R.] Dominion Law Revorrs.

I question whether the unreported case of Japhet v. Luerman,
referred to in the Annual Practice, can really be regarded as any
authority for the theory that a solicitor served with a writ for
another person has no locus standi to move to set aside the service,
in view of the decision in The Pommerania, (1879) 4 P.D. 195.
The late Chancellor in T'aylor v. Taylor speaks of the solicitor
“moving as an officer of the Court.” It seems to be of no con-
sequence how the solicitor approaches the Court in the matter,
except that, having no instructions from the defendant, he cannot
make his application on behalf of the defendant.

It would be well, I think, if the practice under such circum-
stances could be settled by a Rule of the Supreme Court clearly
defining the status of a person so served and his right to apply to
set aside the service.

As to the costs, the order of the Master in Chambers ought not
to have awarded any costs to the defendant Laduke, and that
paragraph in his order will be struck out. 1 think, having regard
to all the circumstances, there ought to be no costs to either party,
cither before the Master or upon this appeal.

ATT'Y-GEN'L FOR ONTARIO v, RUSSELL.
Ontario Supreme Court, Orvde, J. Janwary 19, 1921,

Pieaning (§ I S—146)—Acrioxn  ny ATTORNEY-GENERAL—FAILURS TO
STATE THAT SUING ON BEHALF oF His MAJESTY—PLEADING D
LIVERED IN ANSWER COUNTERCLAIM  AGAINST CROWN  FOR
DAMAGES—RULE 6—RIGHT TO MAINTAIN COUNTERCLAIM AGAINST
CrOWN-—PROPER REMEDY BY PETITION OF RIGHT-—NECESSITY FOR
FIAT—STRIKING OUT PLEADINGS,

The provision in para. (1) of Rule 5 that the writ of summons
shall shew the characters in which the parties sue and are sued,
was not intended to apply to actions brought on behalf of the
Crown; para. 2 in effect except Crown actions from the operation
of pa (1) in this respect and deals with them specially and is
in reality merely declaratory of a right which the Crown already
possessed, and was not intended to restrict the right of the
Attorney-General or to require that in coming into Court for relief
on behalf of the Crown he should make use of any particular form
of words either in the style of ¢. ..e or in the pleadings to indicate
that he is suing on behalf of His Majesty. His failure to formally
state that he sues on behalf of His Majesty does not entitle the
defendant to plead by way of counterclaim against the Crown a3
of right, or relieve him from the necessity of proceeding by the
ordinary way of petition of right and fiat,

[Atty'ytien'l of Ontario v. Hargrave (1906), 11 O.L.R. 530 fol-
lowed; Dyson v. Attorney-General, [1911] 1 K.B. 410, Electrical
Development Co, of Ontario v. Att'y-Gen'l of Ontario, 47 D.L.R, 10,
[1919] A.C. 687, distinguished.)

A~ appeal by the plaintiff from an order of the Master in
Chambers dismissing a motion made by the plaintiff for an order
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striking out or for particulars of certain portions of the defendants’
pleading, called “Statement of Defence, Set-off, and Counterelaim.”

H. S. White, for the plaintiff.

W. Lawr, for the defendants.

Onrog, J.:—This action was commenced by writ of summons
in the name of “The Attorney General for Ontario,” as plaintiff,
against Walter H. Russell and the Russell Timber Company
Limited, as defendants.

The causes of action in respect of which relief is sought are two:
first, the statement of claim alleges that certain Crown patents,
whereby certain lands in the District of Thunder Bay were granted,
were issued upon false and fraudulent representations made or
caused to be made by the defendants, and asks that the patents
be cancelled; and, secondly, it is alleged that the defendants have
unlawfully cut and removed pulpwood and logs from the lands
covered by the patents and also from other lands of the Crown,
and damages are claimed therefor. The statement of claim also
prays incidentally for an account, an injunction, and a declaration.
To this statement of claim, the defendants delivered a pleading
which is styled “Statement of Defence, Set-off, and Counter-
claim.” The introduction of the word “set-off” into the style
of the pleading calls for a few words of comment.

The term “set-off” is often used loosely to describe a right
which is really the subject-matter of a cross-action or counter-
claim, and there are many cases where the right may be of such
a character that it may be pleaded by way of set-off, or by way of
counterclaim, or alternatively, at the option of the defendant,
but as a matter of pleading it must be pleaded either as a defence
or as a counterclaim. The suggestion conveyed by the style
of the defendants’ pleading here that there is a pleading styled a
“set-off”” is not authorised by the Rules.

Upon the delivery of this pleading by the defendants, the
plaintiff moved before the Master in Chambers to strike out
paragraphs 14, 15, 16, 18, 19, and 20 thereof, and also paragraph
(b) of the prayer with which the pleading concludes, upon the
ground that they tend to prejudice, embarrass, and delay the fair
trial of the action, and that the alleged claim of the defendants
against the plaintiff is the subject of a counterclaim and cannot
be pleaded as a set-off, and that the defendants have not obtained
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a fiat enabling them to set up any counterclaim; and in the alter-
native for particulars.

The paragraphs in question are as follows -

“14. The defendants allege that the plaintifi has been making
use of its claim again t the defendants for ulterior purposes, and
is endeavouring in every way that is possible to proceed harshly
against them, and continues to attack the defendants for any
alleged wrongdoing of other people, without rather suing such
other people, and has caused the defendants by such wrongful
action much loss and damage and has injured their credit with
those with whom they have been doing business and has caused
much financial loss to the defendants through wrongful and
unfair proceedings against the defendants.

“15. The defendants, from the beginning of July, 1920, both
before and after the commencement of this action, have been
endeavouring, both by correspondence and by personal inter-
views, to obtain and pay the claim of the plaintiff, but save as set
out in the statement of claim, and then only for the first time, have
been unable to obtain any particulars of such claim or to settle
the same.

“16. Meanwhile, and during the months of July and August
and September, 1920, the plaintiff, without seizing the defendant’s
wood, has been hampering and impeding the defendants in the
carrying on of their business, and has caused much loss and
damage thereto, for which if the plaintifi were a fellow-subject it
should and would have to pay.”

“18. The defendants further submit that the plaintifi should
furnish particulars of what patents are referred to in the first
paragraph of the prayer of the statement of claim, which the
plaintiff is desirous of having cancelled, and that, if any claim
is sought to be made as against the defendants as regards the lands
mentioned in schedule ', the owners registered thereof are neces-
sary and proper parties to this action, and should be added before
trial thereof, and also so that the defendants may have any
necessary relief over against them.

“19. The defendants further submit that, if it be sought to
cancel the patents, the proper action should be brought against
the owners of the lands mentioned in schedules C and B; and,
until the disposition of such action or the plaintifi decides to
abandon such claim, that the trial of this action should be stayed.
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“20. By reason of the damage suffered by the defendants
because of the acts of the plaintiff as above set out, the defendants
seek to set off as against any amounts that may be found to be
due the plaintiff, such amounts of said damages as shall equal
such claims if so found to be due and owing and seek to counter-
claim for the balance.”

“(b) The defendants further seek to claim and obtain, if
necessary, a fiat to counterclaim for $100,000 damages for the
unjust and wrongful acts of the plaintiff against the defendants.”

Upon the motion before the Master in Chambers, the plaintiff
referred to Attorney-General of Onlario v, Hargrave (1906), 11
0.L.R. 530, in which an order of the Master in Chambers striking
out certain paragraphs of the statement of defence as embarrassing,
and also striking out the counterclaim on the ground that no action
is maintainable against the Crown except by petition of right, for
which a fiat must be obtained, was upheld by the late Chancellor.
The Master distinguishes that case from the present, because,
as he says, the action there was brought by the Attorney-General
for Ontario “on behalf of His Majesty the King,” and he points
out that Rule 5* (2) provides that any claim on behalf of His
Majesty may be enforced by an action brought by the Attorney-
General on behalf of His Majesty. He says that, “‘as the plaintiff
has not complied with the provisions of this Rule, all defences are
open to the defendants,” and that the motion to strike out the
paragraphs in question must be dismissed. His judgment also
goes farther, and on the ground that “as the action is at present
constituted the defendants have the right to counterclaim without
obtaining a fiat,”” the words “to claim and obtain, if necessary
a fiat,” in para. (b) of the prayer in the statement of defence
should be struck out,and he relies upon Dyson v. Attorney-General,
[1911] 1 K.B. 410, and Electrical Development Co. of Ontario v.
Attorney-General for Ontario, 47 D.L.R. 10, [1919] A.C. 687.

From the order of the Master in Chambers, the Attorney-
General now appeals.

*5.—(1) All actions shall be commenced by the issue of a writ of summons
« « + which . . . shall contain the names of the parties and the
characters in which they sue and are sued, and the office in which and the
time within which the defendant is to enter his appearance, and shall be en-
dorsed with a short statement of the natuce of the plaintiff’s elaim.
(2) Any claim on behalf of His Majesty, including a elaim to repeal letters
patent er the great seal ma&he enforced by an aection brought by the
Attorney-General on behalf of His Majesty.
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Upon the motion before me the original record in Attorney-
General for Ontario v. Hargrave et al. was produced. If by his
statement that the action was brought by the Attorney-General
for Ontario “on behalf of His Majesty the King,” the Master-in-
Chambers meant that the style of cause contained those additional
words, he is in error. The action is styled “The Attorney General
for Ontario, plaintifi.” The fact that he there sued on behalf
of His Majesty is to be gathered from the statement of claim,
and from the very nature of the action and the relief sought; but
there is no distinction whatever that I have been able to find
between the form of that action and the form of this. If the
practice really requires that the words “on behalf of His Majesty
the King"” must appear in the style of cause or in the body of the
statement of claim, and their omission really has any bearing upon
the matter, then the fact that they were omitted in the Hargrave
case does not make that case a binding decision upon the point,
for it does not appear to have been raised there. But it is of some
significance as a matter of practice that the Hargrave action was
commenced in the same way as the present action and that no
objection was taken.

Counsel for the defendants urge that the provision in para.

1) of Rule 5, that the writ “shall contain the names of the parties
and the characters in which they sue and are sued,” applies to
actions brought on behalf of the Crown, and that, reading the
provigion of para. (2) that any claim on behalf of His Majesty
may be enforced by action brought by the Attorney-General on
behalf of His Majesty, with para. (1), it is essential that the writ
should shew “the character” in which the Attorney-General sues,
by stating that he does so on behalf of His Majesty; and that, in
the absence of some such statement, the A torney-General must
he deemed to be suing on his own behalf. It is hardly necessary
to dwell upon the inconsistency of this contention with the nature
of the allegations contained in the defence and counterclaim, all
of which are directed against the Crown and His Majesty's Govern-
ment of the Province of Ontario, and not against the Attorney-
General either in his official or in his private character. If the
defendants’ theory in this regard were sound, the greater part
of the statement of defence and counterclaim might be struck out
as disclosing no defence to the plaintifi’s claim or any cause of
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E“L action against the plaintifi. An action brought in the name of Attor
8.0, “The Attorney-General for Ontario” must of necessity be brought ‘ (1874
Arroxxey- in his official capacity. There is no rule of practice which would ¢ (1891
(;r:::‘:m. enable him to use his official title in an action personal to himself. : whicl
ONTARIO Rule 5 (2), which came into force on the 1st September, 1913, : word:
.3 . Wasdoubtlessintended to simplify the procedure in actions brought [ Mere
g by or on behalf of the Crown. Prior to that, the old practice, [ (1878
which had been preserved by Rules 238 to 241 of the Consolidated & inforn
Rules of 1897, still prevailed. Under that practice the procedure i ney-G
in actions by the Crown varied accordiag to the relief sought. It f Her )
will not serve any useful purpose to enter upon an elaboraie W
discussion of the numerous methods whereby the Sovereign through ’ action
the medium of the Attorney-General sought relief in the Sover- | think
eign’s Courts, whether by information of intrusion, or of debt, or I have «
in rem, or by writ of extent or by writ of seire facias (only to men- seen f
tion the more usual ones). In all these actions, although doubtless 233, tl
there grew up certain practices as to the style of the proceedings, Chane
it was probably immaterial whether the plaintiff was styled “His grounc
Majesty the King,” or “the Attorney-General on behalf of His it was
Majesty the King,” or “the Attorney-General.” In England the tion of
practice in suits by information appears to have been to regard benefit
the Attorney-General as plaintiff, and that practice was followed ject co
in this Province. The practice followed in the Exchequer Court ! always
of Canada, when the Crown proceeds by information, is to regard / Co
His Majesty as plaintiff, the style of cause commencing “Between E may hi
The King, on the information of the Attorney-General for the t require
Dominion of Canada, plaintiffi.” But I have been unable to find Attorns
that it was ever held, or even established as a rule of practice, that ! had be(
it was essential to add to the words “The Attorney-General” the this, th
words “on behalf of His Majesty the King.” On the contrary, p was no
in the heading of a number of reports of English cases brought by ; “on bel
the Attorney-General by means of an information, no such ad- R the add
ditional words appear. It is true that in some of them the body Inn
of the report begins with words to the effect that “this is an infor- writ sha
mation by the Attorney-General on behalf of the Crown,” but 1 was nof
think this is merely to indicate that the information had not been Crown,
at the instance of a relator. Even if the Attorney-General laid operatic
the information at the instance of a relator, he did so on behalf of Paragra
the Sovereign, who in either case “as parens patric sued by the in my v
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Attorney-General:” Attorney-General v. Cockermouth Local Board
(1874), L.R. 18 Eq. 172, at p. 176; Attorney-General v. Logan,
[1891] 2 Q.B. 100. I have not found any case in our own Courts
which requires that the Attorney-General shall say in so many
words that he sues on behalf of His Majesty. In the famous
Mercer escheat case, Atlorney-General of Ontario v. O'Reilly
(1878-80), 26 Gr. 126, 6 A.R. (Ont.) 576, which was brought by
information, there is no indication in the reports that the Attor-
ney-General formally declared that he was suing on behalf of
Her Majesty the Queen.

While Rule 5 (2) is intended to simplify the practice in Crown
actions by providing that they may be commenced by writ, 1
think that the Sovereign by the Attorney-General could always
have commenced an action in that way had the Attorney-General
seen fit to do so. In Atlorney-General v. Walker (1877), 25 Gr.
233, the Attorney-General for Canada filed a bill in the Court of
Chancery of Ontario, to which the defendants demurred on the
ground that the Attorney-General must sue in a Court of law, but
it was held that the Crown, though not named in the Administra-
tion of Justice Aet, 1873, (Imp.)was entitled to avail itself of the
benefit of the provisions of that Act to the same extent as a sub-
ject could do,and Blake, V.-C'., points out that the King could
always sue in any Court he pleased.

Counsel for the defendants contends, however, that, whatever
may have been the former practice, Rule 5 (2) is explicit in its
requirement, that is, that the proceedings shall shew that the
Attorney-General is suing “on behalf of His Majesty.” If there
had been any rule or practice which prior to this Rule had required
this, then there might be ground for this argument. But, as there
was not, and as the Attorney-General necessarily comes into Court

on behalf of His Majesty,” I cannot see that the Rule has made
the addition of those words essential.

In my judgment, the provision in para. (1) of Rule 5 that the
writ shall shew the characters in which the parties sue and are sued
was not intended to apply to actions brought on behalf of the
Crown. Paragraph (2) in effect excepts Crown actions from the
operation of para. (1) in this respect and deals with them specially.
Paragraph (2) is in reality merely declaratory of a right which,
in my view, the Crown already possessed. That being the case,
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I cannot think that it is intended to restrict the rights of the
Attorney-Cieneral or to require that in coming into His Majesty’s
Supreme Court of Ontario for relief on behalf of the Crown he
should make use of any particular form of words either in the
style of cause or in the pleadings to indicate that he is suing on
behalf of His Majesty.

It was suggested by counsel for the defendants that the Attor-
ney-General merely appears in Court as the solicitor or counsel
for His Majesty, but this is not correct. The Sovereign is deemed
to be always present in all his Courts. The Attorney-General
does not appear merely in the capacity of a solicitor or as counsel
for the Crown. He is an officer of state, and is the proper legal
representative of the Crown in the Courts; and his status as such
is so well recognised that I need not refer to any authority. The
question is discussed in Robertson’s Civil Proceedings by and
against the Crown, p. 9. There is a very interesting review of the
law as to the position of the Attorney-General in a recent judgment
of Benedict, J., in a case in New York, Long Island R.W. Co. v.
Staten Island Rapid Transit Co., reported in the New York Law
Journal for December 27th, 1920.

For these reasons, I am unable to agree with the view of the
Master in Chambers that the Attorney-General, by not
formally stating that he sues “on behalf of His Majesty,” has not
complied with Rule 5 (2), and that therefore all defences are open
to the defendants. If by the expression “all defences are open
to the defendants” the Master means that all matters by
way of counterclaim may therefore be raised against the
plaintiff, as I presume he does, then once it is clear that His Majesty
18 to all intents and purposes the plaintiff, it follows that no counter-
claim either for a money demand or for damages for breach of
contract or for damages for tort can be set up. A counterclaim
is merely a cross-action, and cannot be pleaded against the Crown
as of right: Attorney-General of Ontario v. Hargrave, 11 O.L.R. 530;
The Queen v. Montreal Waoollen Mills Co. (1895), 4 Can, Ex, €
R. 348,

It is urged on behalf of the defendants that under the authority
of Dyson v. Atlorney-General, [1911] 1 K.B. 410, and Electrical
Development Co. of Ontario v. Attorney-General for Ontario, 47
D.L.R. 10, [1919] A.C. 687, they may nevertheless ask for a declar-
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ation in respect of the matters set up in the paragraphs to which
the plaintiff objects. That the Attorney-General may be made a
party defendant in certain actions of an equitable or declaratory
nature is well-established by many cases, of which Dyson v.
Attorney-General is one of the latest. But none of these cases
has gone the length of establishing that in every case where relief
is sought against the Crown the ordinary procedure by way of
petition of right and fiat can be avoided by commencing a dec-
laratory action. In no case has it been held that by suing the
Attorney-General a direct judgment against the Crown can be
obtained, and in the leading case referred to by the Master of the
lolls in Dyson v. Attorney-General that of Hodge v. Attorney-
feneral (1839), 3 Y. & C. (Ex.) 342, 160 E.R. 734, Baron Alderson
held that he could not make any direct order against the Crown.

In the Dyson case, at p. 421, Farwell, L.J., says:-“It has been
settled law for centuries that in a case where the estate of the
Crown is directly affected the only course of proceeding is by
petition of right, because the Court cannot make a direct order
ngainst the Crown to convey its estate without the permission
of the Crown.”

In the present case, the defendants seek by way of counter-
claim to have it declared that they are entitled to damages against
the Crown, the alleged causes of action being of a tortious nature,
Without commenting upon the futility of endeavouring to assert
a claim for damages against the Crown based upon tort (except
in cases where relief is given by statute), even if the Crown were
to grant a fiat upon a petition of right, it would be straining the
meaning and intention of the provisions of the Judicature Act
as to declaratory judgments to hold that it permitted a declaratory
judgment to be pronounced against the Attorney-General to the
effect that the Crown was liable in damages to a subject. 1
think that the case comes squarely within the principle referred
to by Farwell, L.J., in the passage just quoted from his judgment,
and that the only course for the defendants to pursue, if they are
s0 advised, is to seek relief by way of petition of right.

In Electrical Development Co. of Ontario v. Atlorney-General

Jor Ontario, 47 D.L.R. 10, [1919] A.C. 687, the Judicial Committee

reversed the decision of the Appellate Division on the ground that
it was not so clear that no declaration would be made against the
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Attorney-General under the circumstances of that case as to make
it right that the action should be summarily stopped as against
the Attorney-General. In the present case, I think it is clear
that no declaration can properly be made against the Attorney-
General upon the allegations contained in the paragraphs objected
to by the plaintiff; and, following the decision in Atlorney-General
of Ontario v. Hargrave, 11 O.L.R. 530, they should be struck out.

The appeal from the order of the Master in Chambers is there-
fore allowed, and paragraphs 14, 15, 16, 18, 19, and 20, and
paragraph (b) of the prayer for relief in the statement of defence
and counterclaim, will be struck out, and the defendants will pay
the plaintifi’s costs of the motion before the Master and of this
appeal.

There are certain parts of the paragraphs struck out which, if
alone, might+be allowed to stand as not being within the mischief
dealt with by the judgment. If so, the defendants ought to be
at liberty to amend their statement of defence as they may be
advised.

The defendants moved for leave to appeal to the Appellate
Division from the order of OrbE, J., as above.

The motion was heard by Rosg, J., in Chambers.

Rose, J..—So far as I am aware, there have not been
conflicting opinions by Judges in Ontario upon any matter
involved in the proposed appeal; indeed, upon the main issue,
which is as to the right to counterclaim for damages without first
obtaining a fiat, Orde, J., followed the only Ontario case cited
in the argument before me, Attorney-General of Ontario v.
Hargrave, 11 O.L.R. 530. Paragraph 3 (a) of Rule 507 has,
therefore, no application: Gage v. Reid (1917), 39 O.L.R. 52; and,
if leave to appeal is to be granted, it must be under para. 3 (b),
that is to say, it must appear to me that there is good reason to
doubt the correctness of the order, and the appeal must involve
matters of such importance that, in my opinion, leave ought to be
given.

The question whether, in such an action as this, Rule 5 requires
that the writ of summons shall state, in so many words, that the
Attorney-General is suing on behalf of His Majesty, or whether,
as my brother has held, the provisions of Rule 5 (1) do not
apply to an action instituted by the Attorney-General under
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ke Rule 5 (2), is interesting, but, in my opinion, it is not necessary to Ont.
nst discuss it in order to arrive at a conelusion upon the question 8.c.
sar which T have to decide, viz., the question whether there is good ‘\T_r“;;“_
By= reason to doubt the corrcctness of the order striking out those Geseraw
ted paragraphs which were struck out. The action is, obviously, n:,“\':w.
ral one brought on behalf of His Majesty; and, whether or not it can v,
properly proceed without an amendment of the style of cause, —
re- it must, in the discussion of the question as to the right to set up i
nd any particular counterclaim, be treated as what it really is, and
e 1 not as an action by the Attorney-General in his personal capacity.
ay It is a little difficult to understand exactly what cause of action
his | the pleader intended to assert by the paragraphs in question, and
i against whom he intended to assert it: it is possible to read the
if paragraphs as setting up a claim either against His Majesty or as
ief i against the Attorney-General, personally. If the claim is one
be | against the Attorney-General personally, of course it cannot be
be set up in this action, in which, as I have said, the Attorney-Cieneral
sues on behalf of His Majesty. If, therefore, it is to go to trial,
te it must be because it is a claim against His Majesty. But, if it is

a claim against His Majesty, there are two difficulties in the way:
the one, that it is a claim for damages for tort, which does not lie

an against the King; and the other, that no fiat was obtained to raise
er it by action. Both of these objections are stated by Mr. Justice
e, / Orde, and the latter is elaborately discussed. In the face of them,
st | it would require some very clear authority to make it appear
W i that the defendants’ case (as set up in these paragraphs) is not
v, i “so clearly bad as to make it right that lhcf appellants should
8, ¢ by a summary order be prevented from having it tried” in this
d, i action: see Electrical Development Co. v. Attorney-General for

Ontario, 47 D.L.R. 10, at p. 16, [1919] A.C. 687, at p. 695. None
of the cases cited to Mr. Justice Orde and referred to in his judg-
ment seems to me to be such an authority; nor is Hettihewage

PR

e Siman Appu v. The Queen's Advocate (1884), 9 App. Cas. 571,
cited to me, but not referred to by him, a case in point. In it

8 the Judicial Committee found that the practice of suing the Crown

e in the manner there followed had become incorporated into the

Y, law of Ceylon by legislative recognition.

" I see no reason to doubt that it was correct to strike out the

r paragraphs; and the motion must be dismissed with costs to the

plaintiff in any event in the cause.
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Ont. RICHER v, BORDEN FARM PRODUCTS Co.

App. Div. Ontario Supreme Court, Appellate Division, Meredith, CJ.C.P.,
Riddell, Latchford, Middleton and Lennox, JJ. January 28, 1921.

JupaMENT (§ VIIC—282)—SUMMARY—GRANTED IN COUNTY COURT—
MorioN vNDER—RULE 57—DEFENCE—PREVENTION FROM PAYING
ON ACCOUNT OF ATTACHMENT PROCEEDINGS IN QuUeskc Courr—
Jurisnicmioy o Quenke CoUuRT—EFFECT OF GARNISHEE ORDER
NISI—ABUSE OF PROCESS—COSTS,

1 Rule 57 (Ont.) is not intended to provide a summary method
el of adjudicating upon disputed rights, but a simple method of
3 enforeing admitted rights or rights concerning which there is no

real dispute, and a summary judgment under this rule will be set

aside and the case ordered to proceed to trial in the usual wav, |

where the case involves the question of the effect of garnishee R

proceedings and an attaching order in the Quebec Courts.

ArreaLs by the defendants in two actions from orders of the
Judge of the County Court of the United Counties of Stormont i
Dundas and Glengarry, bearing date the 6th November, 1920, {
awarding summary judgment under Rule 57*, in one case for
$313.39 and in the other for $250.90, with costs.

The actions were brought respectively by Louis Richer and
Fabien Richer to recover moneys alleged to be due to the plaintiffs, 1
but which, the defendants said, they were prevented from paying
by reason of garnishing proceedings taken by one Lauzon in a }
Quebec Court. i

H. W. Shapley, for appellants. H

J. A. Macintosh, for plaintiffs. ]

MipprLeron, J.:—The circumstances giving rise to this
litigation are fortunately very unusual. One Lauzon, on the
6th February and 4th March, 1919, recovered a judgment
in the Superior Court of the Province of Quebec against Louis
Richer and Fabien Richer for the sum of $1,797 with interest and
costs. The way in which this judgment was recovered and the
circumstances under which it is suggested that the Court of ;| ‘
Quebec obtained jurisdiction are not disclosed. !

On the 4th October, 1920, a process called “tiers-saisie” issued ¢ I
from the Quebec Court, attaching all moneys due by the present
defendants to the present plaintiffs, defendants in the Quebec

*57.—(1) Where the defendant appears to a writ specially endorsed and
files the affidavit required by Rule 56, the plaintiffl may cross-examine upon
such affidavit and move for judgment, and if the Court is satisfied that the
defendant has not a good defence to the action on the merits, or has not dis-
closed such facts as may be deemed sufficient to entitle him to defend the
action, judgment may be given for the plaintiff,
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action, This process is practically the same as a garnishee order
nisi. Upon the return of this summons, the defendants here
tiers-saisie {ere—contested the jurisdietion of the Court to seize
this indebtedness. On the 29th November, 1920, Mr. Justice
Bruneau gave congé to the said tiers-saisie, or, in more familiar
language, made the garnishee order wisi absolute, and directed
payment by the Borden company to the plaintiff in the Quebec
action of the amount of indebtedness, in satisfaction pro tanto
of the judgment creditor’s claim. It does not appear from the
papers filed whether the Borden company have, as yet, paid this
claim, but it does appear in the copy of the proceedings in the
Quebee Court produced that that company have assets in the
Provinee of Quebee, and consequently can readily be made to
pay, for they are a substantial company, carrying on a large
business, both in Ontario and in Quebec.

The Richers, dissatisfied with this situation and denying
the jurisdiction of the Quebee Court to make an effective order
in the premises, sued the Borden company in the County Court;
and, upon appearance being entered, accompanied by an affidavit
setting out the facts, moved for judgment, and judgment has
been gro ted.

Without entering upon a diseussion of the very difficult ques-
tions involved, it is plain that this is not a case in which a summary
judgment should have been granted. The Rule (57) was not
intended to provide a summary method of adjudicating upon
disputed rights but a simple method of enforcing admitted rights,
or rights concerning which there is no real dispute.

As I have already indicated, there is difficulty on the threshold,
for the circumstances relied upon as conferring jurisdiction upon
the Quebec Courts are not disclosed.

It is now established law that no territorial legislation can
give jurisdiction to the court of any country which any foreign
court ought to recognise against absent foreigners who owe no
allegiance or obedience to the power which so legislates, and that
for the purpose of extra-territorial recognition the court of domicile
alone has jurisdiction, unless the litigant chooses to attorn to
some other court which asserts jurisdiction and submit himself
to that tribunal for the examination and adjudication of his
rights: Sirdar Gurdyal Singh v. Rajah of Faridkote, [1894] A.C.
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670; and the same principle applies as between the different
Provinees: Deacon v, Chadwick, 1 O.L.R. 346.

It is also plain that a contractual liability is personal, and
therefore ambulatory, so that the court of any country has juris-
diction, no matter where the contract is made or between whom,
if service can be effected. Service can be made either within
the jurisdiction of the country whose court is in question or beyond
that jurisdiction if so authorised by its own law and practice,
Whether the writ is properly served out of its territorial juris-
diction or not is a question which, for that court, is determined
by its own law, but the wider question whether a judgment so
obtained is in any way entitled to be recognised as having extra-
territorial effect depends, not upon the domestic rules governing
the matter, but upon the wider principle already indicated:
Western National Bank of City of New York v. Perez Triana
& Co., [1891] 1 Q.B. 304.

It follows from this that, where a court other than the court
of domicile asserts jurisdiction, the defendant is called upon to
consider the situation with care, for, while the court, other than
the court of domicile, is not entitled to pronounce a judgment
entitled to extra-territorial recognition, it has the power of pro-
nouncing a judgment which can be enforced by the machinery
which the local law provides; hence, even if the court in Quebee
had no jurisdiction over the Richers which our Court would be
bound, on the principle of comity, to recognise, it undoubtedly
had jurisdiction to pronounce a judgment which would be effective
in the Province of Quebec and could be enforced by any mode of
execution against any assets available in that Province, and here
unquestionably this method of enforcement was admissible.

Whether the court of Quebec should allow its machinery to
be made use of for the purpose of reaching a debt due in Ontario
with respect to a transaction in Ontario by a debtor resident in
Ontario, merely because there is power to reach such debtor by
reason of his having assets within Quebee, is a question, it seems
to me, for the Courts of that Province, Suffice it to say that the
English Courts have thought it not proper to exercise such a
jurisdiction, for in Martin v. Nadel, [1906] 2 K.B. 26, the Court
of Appeal, in a case analogous to the present, refused to grant an
attachment of a debt due by the Dresdner Bank to an English judg-
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ment debtor, because the debt was one which arose in Germany
and could be enforced against the bank in Germany. It was
deemed inequitable and unrighteous to place the bank in such a
position that it would be liable to pay twice. If the same principle
had been recognised in the Province of Quebee, the order would
not have been made there.

At the same time this case indicates the recognition by the
Courts of a wide principle at p. 29: “The law will never compel a
person to pay asum of money a second time which he has paid once

under the sanction of the court having competent jurisdiction;”

and it may be that when this case is ripe for hearing our Courts

will find this a reason for refusing to compel these defendants to
pay the same debt twice. It seems contrary to natural justice
that after the defendants have been compelled to pay money in
satisfaction of a judgment against these plaintiffs, the plaintiffs
could be at liberty to compel payment again to themselves

At present the solution of the matter appears to me to be
this:

When judgment passed against these present plaintiffs in
the Province of Quebee, either by consent or default, the risk
of seizure of their property by the Courts of that Province was
theirs, and the burden must be borne by them, and it is not
permissible for them to shift it to these defendants.

The matter to which I would direet the attention of the
defendants is that it has been held in many cases that a garnishee
order nisi does not take away the right of the judgment debtor
himself to sue. The garnishee order nisi affords no defence, and
it is only an actual payment that can be set up. As at present
advised, I should not allow this to defeat the defendants’ right, and
if the « were ripe for hearing I should be inclined to direct
that the matter be stayed until the defendants can pay under
the order of the Quebec Court. I merely draw attention to this
now so that the defendants may govern themselves accordingly.

The appeal should be allowed. The actions should proceed
to trial in the ordinary way; the plaintiffs should pay the costs
of the motion for judgment and of this appeal forthwith after
taxation. I make this drastic direction as to the costs because
I regard the motion for summary judgment as an abuse of the
practice.
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Rippery, J.:—1 agree and have nothing to add.
Larcurorp and Lexxox, JJ., also agreed with MipprLeToN, J.

Megreprri, CJ.C.P.-—These admitted facts seem to me to
make it plain that this appeal should be allowed and that the
plaintiffs should be obliged to take their cases down to trial in
the ordinary way, if they wish to have them tried upon their
merits :—

The defendants are a company, incorporated under the laws
of Canada, having their head-office in Ontario, but an agency and
their main place of business in Quebee, where they own property
of considerable value.

(. Lauzon has an unsatisfied judgment of the Superior Court
of Quebec against the respondents here, in full force, for a large
sum of money.

In garnishee proceedings in that Court the debt of the appellants
to the respondents, to recover which these actions were brought,
has been attached for the satisfaction in part of the Quebec
judgment against these respondents; and an application to the
Quebee Court to set aside the attaching order, made in it, for want
of jurisdiction has been, after consideration, refused.

In these circumstances, it seems to me that it is impossible
to support a judgment, made upon a summary application, in
that which seems to me to have been a very summary manner,
the effect of which is: the Superior Court of Quebee was wrong
in its considered judgment; that it had no jurisdiction; and that
the defendants must pay the debt in question twice, to the plain-
tiffs under the judgment now appealed against, and to the plaintiffs’
judgment creditor under the Quebec judgment.

Until all the material facts have been disclosed upon a trial
of this action, I should decline to hear argument upon any question
of the validity of the Quebec judgment ; and, until that question has
been fully considered, the mere fact that the defendants have not,
if really they have not, paid the amount of the Quebeec Court
judgment in the garnishee proceedings should have no weight in
this case, though it might, in some cases, make it proper that the
money in question should be paid into Court.

I desire to avoid saying anything upon the merits of the case,
further than enough to make it plain that the summary judgment
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appealed against is wrong; and that can be done by calling atten-
tion to the fact that in this Province there would, under the
Rules of this Court, have been jurisdiction to attach as the Quebee
Court has attached.

In cases of “foreign” attachments all that is required is that
the debt to be attached is one which might be sued for in Ontario;
and, if the garnishee is neither a British subject nor in British
dominions, that notice of the order, not the order itself, shall
be served : Rules 590, 25(

If there were any discretion as to making the attaching order,
that discretion was one under the Quebee laws, to be exercised by
the Quebec Courts; and as to any such diseretion, as well as in
regard to the power and the duty of the Court to prevent enforcing
payment of a debt twice, the case at present seems to be altogether
in the appellants’ favour.

,and 25(1) (k) ; and also Rule 23

The appeal must be allowed and the judgment appealed
against set aside with costs here and below,

Appe al allowed,

WALLACE v. GRAND TRUNK R, Co.

Ontario Supreme Court, Appellate Division, Mulock, CJ. Ex., Magee
and Hodgins, JJ.A., and Masten, J. January 26, 1921

RAILWAYS (§ IV—91)—ACCIDENT AT CROSSING—PERSON DRIVING OVER
TRACKS STRUCK BY TRAIN—ACTION UNDER FAran Accipexts Act
NEGLIGENCE OF COMPANY IN NOT GIVING STATUTORY WARNINGS
CONTRIBUTORY NEGLIGENCE—RULE A8 T0 SUBMITTING
JURY—DAMAGES—NEW ASSESSMENT OF.

CABE 10

A Judge is not justified in withdrawing a case from the jury
where contributory negligence is set up as a defence and the
reasonableness of the plaintiff’s conduct is called into question or
where there is a conflict as to whether the negligence of the
plaintiff or the defendant was the direct and effective cause of
the accident,

The rule is the same in Ontario as it is in England as estab
lished by the case of The Directors of the Dublin, Wicklow and
Wexford R. Co. v. Slattery (1878), 3 App. Cas. 1155,

[Wabash R. Co. v. Misener (1906), 38 Can, S.C.R. 9%4; Grand
Trunk R. Co. v. McAlpine, 13 D.L.R. 618, 16 C.R.C. 186, [1913]
A.C. 838; Ottawa Electric R. Co. v. Booth (1920), 60 D.L.R. 80
applied. See also Wabash R. Co. v, Follick (1920), 56 D.L.R,
60 Can., S.C.R. 375; Canadian Pacific R. Co. v. Smith (1921),
D.L.R. 373, 62 Can, S.C.R. 134; and Annotation 39 D.L.R, 615.]

The following statement of the facts is taken from the judg-
ment of MasTEN, J.:—

This was an appeal by the defendant company froma judgment
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pronounced by Logie, J., after a trial with a jury, at Belleville,
on the 4th May, 1920.

The action is brought under the Fatal Accidents Act, R.S.0,
1914 ch. 151, for the death of one George Clifford Wallace.

On the 20th December, 1919, the deceased was, with his brother
Arthur, driving to the city of Belleville and along a highway in
the township of Thurlow. A railway, alleged to be operated by
the defendant company, intersects by a level crossing the highway
on which the deceased was travelling, and a railway engine, also
alleged to be operated by the defendant company, collided with the
buggy in which the deceased was driving, and he was killed.

The plaintiff claims both as the mother of the deceased and as
administratrix with the will annexed of his estate, alleging breach
of statutory duty on the part of the defendant company causing
the aceident.

By its statement of defence, the defendant company denies
negligence and alleges that the deceased was guilty of contributory
negligence.

At the trial, questions were put to the jury, which with the
jury’s answers were as follows:—

“1. Was the death of the late George Clifford Wallace caused
by the negligence of the defendants? A. Yes.

“2. If so, wherein did such negligence congist? Answer fully.
A. By not ringing the bell on the engine or blowing the whistle.

“3. Could the deceased, by the exercise of reasonable care,
have avoided the accident? A. No.

“4. In what respect do you think the deceased omitted to
take reasonable care? (No answer).

“5. Damages? A. $2,500.”

On these answers, judgment has been entered for $2,500 and
costs,

The grounds of appeal, as set forth in the notice of appeal,
are as follows:—

1. That the finding of the jury is perverse and against the
evidence and the weight of the evidence.

2. That there was no evidence to connect the locomotive
alleged to have caused the accident with the defendant company,
its officers, servants, or agents.
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3. That there was no evidence to shew that the deceased died
as a result of the accident.

4. That on the evidence the failure of the deceased to look
either caused or contributed to the aceident, and the case should
have been withdrawn from the jury.

5. That upon the evidence it appears that, had the deceased
looked, he could have seen the approaching train, and the finding
of the jury is perverse.

6. That, had Arthur Wallace used reasonable care, he must
have seen the train, which was unquestionably there; and the
proper inference to be drawn from the evidence is, that he did not
look nor use proper or reasonable care, or at least did not look at
the proper time.

7. That, inasmuch as Arthur Wallace onlv looked once, at
some distance from the crossing, he did not discharge the duty
cast upon him, nor did the deceased discharge the duty east upon
him of looking again before passing from a place of safety into a
place of danger.

8. That the damages are excessive

D. L. McCarthy, K.C., for the appellant company.

E. . Porter, K.C., and W. Carnew, for the plaintiff, respondent

The judgment of the Court was read by Mastexn, J. (after
setting out the facts as above On the hearing of the appeal,
counsel for the appellant company presented four points for the
consideration of the Court

1. That the trial Judge should have granted the appellant
company’s motion for a nonsuit and should have withdrawn the
case from the jury, because the deceased was driving, and did not,
before attempting to cross the railway line, personally look out to
see if there was an approaching train, and was not entitled to
rely on what was done in that regard by his brother, even if
what the brother did established reasonable care. In any case,

the appellant company contended, on the facts disclosed, that the

onus as to contributory negligence was shifted from the defendant
company to the plaintiff, and the plaintiff failed to satisfy such

onus.

2. That the finding of the jury on the question of contributory
negligence was perverse and against the evidence, relying on the
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1st, 5th, 6th, and 7th grounds above set out; and that there should
be a new trial.

3. That the assessment of damages proceeded on a principle
that was wrong and illegal, and the damages were excessive.

4. That there was no evidence to connect the locomotive
alleged to have caused the accident with the defendant company,
its officers, servants, or agents.

Dealing with the point last mentioned, I think that the lack
of formal evidence on the question raised is a elip, and that,
unless the defendant compary admits that the engine which
collided with the horse and buggy was being operated by it, the
plaintiff should now be given leave to adduce evidence before this
Court to establish that fact.

On the question whether the trial Judge should have withdrawn
the case from the jury, I am against the appellant company. If
Mr. McCarthy, in his able and interesting argument, meant to
suggest that the cases to which he referred established in this
Provinee a doctrine different from that which exists in England
since the decisions in Bridges v. North London R.W. Co. (1874),
L.R.7 H.L. 213, Jldru]ml«/uu RW. Co. v. Wright (1886), 11 App.
Cas. 152, and The Directors Dublin Wicklow and Wexford R. Co.
v. Slattery (1878), 3 App. Cas. 1155, 1 do not agree with his con-
tention.

The contrary is established by such cases as Morrow v. Canadian
Pacific R.Co. (1894), 21 A.R. (Ont.) 149; Seriver v. Lowe (1900),
32 O.R. 290; Malkins v. Piggott (1898), 29 Can. 8.C.R. 188, T'oronto
R. Co. v. King, [1908] A.C. 260; Champaigne v. d Trunk
R.W. Co. (1905), 9 O.L.R. 589, at p. 599; Peart v and Trunk
R.W. Co. (1886), 10 O.L.R. 753.

In his argument counsel for the appellant | particularly
to three cases: Johnston v. Northern R. Co. (1573), 34 U.C.R.
432 ; Wabash R. Co. v. Misener (1906), 38 Can. S.C.R. 94;
Grand Trunk R. Co. v. McAlpine, 13 D.L.R. 618, 16 C.R.C. 186,
[1913] A.C. 838

Johnston v. Northern R.W. Co. was decided in 1873, before
the leading cases of Bridges v. North London R.W. Co., Metro-
politan R.W. Co. v. Wright, and Dublin Wicklow and Wexford
R.W. Co. v. Slattery were determined, and it is not too much to
say that some of the wider expressions which are to be found in
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the judgment in that case must be taken to be inconsistent with
the law as it was laid down in these cases and as it has been ever
since applied in our Courts. The case of Wabash R.R. Co. v.
Misener appears to me to be against rather than in favour of the
appellant company. The circumstances were not unlike those
of the present case:-

“M. attempted to drive over 1 railway track which crossed
the highway at an acute angle where his back was almost turned
to a train coming from one direction. On approaching the track
he looked both ways, but did not look again just before crossing
when he could have seen an engine approaching which struck his
team and he was killed. In an action by his widow and children,
the jury found that the statutory warnings had not Leen given and
a verdict was given for the plaintiffs and affirmed by the Court of
Appeal. Held, affirming the judgment of the Court of Appeal
(12 Ont. L.R. 71), Fitzpatrick, C.J., hesitante, that the findings
of the jury were not such as could not have been reached by
reasonable men and the verdict was justified.”

It is true that Davies, J., in his judgment at p. 100, says:
“I do not desire, even by implication, to cast a doubt upon the
reasonable and salutary rule so frequently laid down by this
Court as to the duty which the law imposes upon persons travelling
along a highway while passing or attempting to pass over a level
railway crossing. They must act as reasonable and sentient beings
and, unless excused by special circumstances, must look before
attempting to cross to see whether they can do so with safety.
If they choose, blindly, recklessly or foolishly, to run into danger,
they must surely take the consequences.” But at p. 101 he says:
“In deference to the strong argument pressed by Mr. Rose upon
us, I have gone over the evidence with great care and the con-
clusion 1 reached was not one that the findings were such as, in
the face of the conflicting evidence, reasonable men could not
fairly have found. There were two or three points in the case to
which the appellants did not seem to me to attach sufficient
importance. One was that the railway crossed at an acute angle
and not at right angles and that a traveller going northwesterly,
when crossing the railway tracks, would have his back turned
almost to the approaching train. Another was the unwonted
speed with which the unattached engine which killed the deceased
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Ont. approached the highway and another that he could not have seen
App. Div. the approaching train until he was past the railway fence at the

Wattace the crossing.”
% o The result of that case was that the action of the trial Judge
TRAND . faad .
Trusk  in submitting the case to the jury was upheld.

In the case of Grand Trunk R.W. Co. v. McAlpine the question

Masten, J.  turned on certain obvious misstatements of law n the Judge's
d! charge; but I do not understand that the Privy Council in that
case intended to lay down any new principle or to modify the

il principles established in the cases in the House of Lords to which
I have referred.

’, ' I am therefore of opinion that these cases fail to establish a

1

different rule in this Province from that which has been established
in the Courts of England The judgment of Nesbitt, J., in
{3 the case of Grand Trunk R.W. Co. v. Hainer (1905), 36 Can.
! ': 8.C.R. 180, is probably the strongest presentation of the argument
b i in favour of the appellant company which is to be found in our
i o more recent reports, but the leading judgment in that case, con-
g curred in by Sedgewick and Girouard, JJ., was delivered by Mr.
gl 1 Justice Davies, who says at p. 186:
f. “The general rule as to the necessity of persons crossing a rail-
1 way track or street car track looking both ways to see whether
{ they can safely cross is a most salutary and proper one. But that
1: it is not an absolute and arbitrary one admitting of no exceptions |
'y under any circumstances seems to be apparent from the late
case of Barry RW. Co. v. White” (1899), 15 Times L.R. 474,
reversed on other grounds (1901), 17 Times L.R. 644 (I1.1L.) {
The ecircumstances in the case of Ramsay v. Toronto R.W. Co (
(1913), 17 D.L.R. 220, 17 C.R.C. 6, 30 O.L.R. 127, illustrate 1
%! ‘ the application of the rule to circumstances such as exist in the 1

s 1 present action. In that case Lennox, J., had, after submitting
{ questions to the jury, directed a nonsuit; the Divisional Court n
reversed his decision and entered judgment for the plaintiff. My
Lord the Chief Justice of this Court, in delivering the judgment G
in that case, says at p. 234 ; le
“The duty of a person about to cross a railway track is not to he bl
guilty of negligence, which is another way of saying that he must )
exercise reasonable care. In each case what is reasonable care : in

is a question of fact to be decided by the jury, according to the ; if
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above-quoted observations of Lord Atkinson” lin Grand Trunk
W, Co. v. MeAlpine] “admit.”

The rule established in the Slattery case, 3 App. Cas. 1155,
is epitomised in the 3rd edition of Beven on Negligence, p. 135
follows:

“Where facts, from which negligence” (on the part of the
defendant) “can be inferred, are given in evidence, their effect
cannot be neutralised by other evidence contradictory of them,
and the whole must be left to the jury to draw what inference
they may please; subject, of course, to an application to the
Court in bane to set aside the verdict as not being ‘such as reason-
able men might find.” ”’

And see the further discussion on pp. 136 to 139 of Beven.

In Halsbury's Laws of England, vol. 21, pp. 442, 443, 444, the
author states the rule in these words:

“A Judge may nonsuit or withdraw the case from the jury

“(3) Where on the undisputed facts of the case it appears that
the accident was directly caused by the plaintifi’s own negligence,
although there may have been on these facts some negligence on
the part of the defendant; but this power should not be exercised
except in a very clear case, where the evidence is so strong that it
would be wholly unreasonable for the jury to find that the plaintifi
had not caused the accident by his own negligence.

“A Judge may not withdraw the case from the jury:

“(5) Where contributory negligence is set up as a defence and
the reasonableness of the plaintifi’s conduet is ealled into question,
or where there is a conflict as to whether the negligence of the
plaintiff or the defendant was the direct and effective cause of the
accident.”

The cases cited by him appear to me to bear out these state-
ments.

In the very admirable judgment of Palles, C.B., in Coyle v.
Great Northern R. Co. (1887), 20 L.R. Ir. 409, he examines at
length all the leading authorities down to that date

, and at p.

418 states the rule now under consideration in these words

I venture to think it will be found that the follow-
ing proposition is correct in point of law, and consistent with,
if not established by, all the authorities:—that, to justify the

: 6—64 p.L.R

facts of the case, and that is the only interpretation of which the
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Judge in leaving the case to the jury, notwithstanding the voluntary
act of the injured person, which contributed to the injury com-
plained of, the circumstances must be such as cither, firstly, to
make the question whether that act is negligent (either per se,
or having re

aird to the conduct of the defendants inducing or
affecting it), a question of faet; or, secondly, the circumstances
must be such as to render reasonable an inference of fact, that
the defendants, by using due care, could have obviated the conse-
quences of the plaintifi's negligence. If the case be so clear that
the determination of those two questions involves no inference of
fact, it is for the Judge and not for the jury.”

I have referred to these various statements of the rule in
question because, while in substance they agree, yet they all
assist in the application of the rule to the particular facts of this
case.

Such being the rule, I proceed to state the facts to which it is
here to be applied:

The deceased and his brother Arthur were travelling on the
highway, in a vehicle well known in this country as a covered or
top buggy. The cover was up and its top extended some three
feet in front of the single seat occupied by the two passengers.
The side-curtains were in place and extended downwards diagon-
ally on either side of the vehicle from the front of the top to the
front of the seat. The buggy was drawn by a single horse, fairly
spirited, but nervous with regard to railway trains when close to
them—evidently a horse which required handling. The deceased
was driving and sitting on the right hand side of the buggy, which
was the side on which was situated the railway track. The
railway track and the highway intersected each other at an acute
angle—like the letter V—and the railway train and the buggy
approached the point of intersection from approximately the
same general direction.  The horse w

s trotting at an easy, ordin-

ary pace. The railway train is deseribed by some of the witnesses
as going at a very fast rate, and it is plain therefore that it came up
from behind the buggy in such a way that the deceased could only
see it by leaning well forward and looking backward out of the
right side of the buggy. There was no wind, and there was a
little snow on the ground, which would have the effect of lessening
the sound of the horse’s feet and the rattle of the buggy. It was
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not very cold, The hearing and eyesight both of the deceased
and of his brother were good.

When the buggy was from 200 to 300 feet from the railway
crossing, Arthur, the brother of the deceased, leaned well forward
and looked to his right and backward past the curtaing of the
buggy to see if a train was coming, and he saw nothing. le
then resumed his position in the buggy without s

ving anything
to the deceased. But that act can only be taken as conveying

to the deceased the information that the crossing w f

afe and

clear. Assuming the distance to the crossing from the point

where the brother Arthur looked out to be approximately 25
feet—then, if the horse was trotting at 6 miles an hour, it would
take about a half minute to reach the crossing. The deceased
was unaware of any train being due at that time and place; the
horse was not checked nor its pace varied; the ground between
the highway and the railway was clear of ohstructions, so that an
approaching train could be seen for a consideralle distance
how far, the evidence does not make entirely plain

When the brother Arthur leaned forward and looked out,

he saw nothing. His evidence appears to have been both honest

, just

and frank; he not only says that he did not hear the whistle sound
nor the bell ring, but he swears with positive certainty that the
whistle did not sound nor the bell ring, and the jury have so found
The fact that he looked out, and the positive ch

acter of his state-
ment that no bell was rung or whistle sounded, may well indicate
that he was on the alert and that if the bell had been rung he would
have heard it and have been warned.

In the present case the facts are not in digpute, as the defendant
company called no evidence, but questions do arise as to the
proper inferences to be drawn from these facts

(1) Did the breach of statutory duty (failure to whistle

ring the bell) contribute to the accident in question?

and

(2) Did the deceased, considering all the circumstances alove
detailed, exercise reasonable and ordinary care before attempting
to cross the railway track, or did the accident result from his own
recklessness?

(3) Assuming that both defendant and plaintiff were guilty
of some negligence, whose negligence occasioned the accident?

The answer to these questions is not obvious, but in cach case
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|
Ont. is an inference of fact to be drawn from all the circumstances, and
App. Div. it was therefore the province of the jury to draw the inferences of

Warace fact which properly arise from the uncontroverted evidence.

v. Consequently it was the duty of the Judge to leave the case to
i GRAND
i Trusk  them for that purpose.
é R ‘l Co Then, are the inferences which the jury have drawn so unreason-
il Masten, J. able that they should be set aside and a new trial granted?
1 J The inference that the failure of the defendant company to
,’ whistle and ring the bell was connected with and contributed to
il the accident is plainly warranted.
il :1 : The second inference relates to the act of the deceased in driving
i over a level crossing under all the circumstances above detailed—
10 was it or was it not negligent? Did he take ordinary and reasonable
A } care before attempting to cross the railway tracks?
i If in broad daylight a man were to step in front of a fast
A { oncoming train when 20 yards away, a finding of the jury that he
f took reasonable care would be so opposed to the evidence that it
could not stand; but I am quite unable to say that in all the cir-
H cumstances which here are shewn there was not evidence from
! which a jury might have concluded that the deceased was entitled
fid to rely on the outlook by his brother, on the sound of the bell,
1, and on the warning likely to be afforded by the actions of a nervous
i3 horse. As a juryman I should have had difficulty in finding that
; : he took all reasonable precautions, but that is very different
3 g from holding that on this evidence no jury could honestly find
&3 as they did.
r: ’ Turning now to the third inference. Asgsuming that the defend-
l 4 ant company was guilty of a breach of statutory duty contributing
! to the accident, and that the deceased was also negligent, the
' question for the jury was: Whose fault caused the accident?
The jury have drawn the inference of fact that it was the fault of
the defendant company. Is their finding unreasonable?
' It is clear that the defendant company was guilty of a breach
‘I of statutory duty leading to the accident. Thereupon, if the
! :; i defendant company was to avoid liability, the onus rested on it ‘
g of establishing two things: first, contributory negligence by the i
: ’:','t plaintiff; and, second, that, even if the bell had been continuously i
] rung till the crossing was reached, the accident would not have i

? been averted. This has not been done. The evidence would
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seem to indicate that the horse could have been pulled up in 5
or 10 feet. Who can say that if the bell had been continuously
rung the deceased would not probably have heard it in time
tostop? On this footing the inference drawn by the jury, ascribing
the accident to the defendant company’s fault, and exonerating
the deceased, appears to me to be warranted,

Since writing the above, my attention has been drawn to the
recent case of Oltawa Electric Co. v. Booth, [(1920) ¢0 D.L.R, 80]
not reported, decided last month in the Supreme Court of
Canada, which strongly supports the views which I have just
indicated. The appeal arose in an action under the Fatal Ac-
cidents Act R.S.0. 1914, ch. 151, for the death of a man
who went rapidly with his head down or bent forward around the
rear end of a south-bound car from which he had alighted, and
who in so doing came in contact with a north-bound street car on
the other track. His head struck the car and he sustained
injuries from which he subsequently died. The jury found as
facts that the gong of the north-bound car had not beensounded
as the car :l])prn:u'hvvl Slater street (the |r]:u<' where the accident
occurred), and that it was travelling at an excessive rate of speed
at the crossing—and negatived contributory negligence on the
part of the plaintiff. The majority of the Court—Chief Justice
Davies alone differing—refused to disturb these findings.

Mignault, J., says at p. 95: “I must therefore conclude that
the trial Judge’s charge to the jury was a proper one and
in effect left to the jury to decide and it was eminently a question
for them to determine whether it was the negligence of the
defendant or the folly and recklessness of the deceased which
brought about the ¢

rcident.”

Anglin J., says at p. 90: “Whether the deceased was or
was not negligent under the circumstances is eminently a question
for the jury. While, if trying the case upon the printed evidence
now before us, I should strongly incline to think that contributory
negligence had been established and should probably on that
ground have dismissed the action, I am not prepared to hold
that on the undisputed facts contributory negligence of the
deceased is so clear that no reasonable jury could refuse to find
it proven or that the verdict . .. is so perverse and contrib-
utory negligence so undisputably shewn that the trial Judge
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erred iu railing to take the case from the jury and dismiss the

action.”
Duff J., reaches the same result, and in so doing states

that the crucial question in the case was, “whether, if they

found the issue of reckless want of precaution on the part of

the vietim in favour of the company and the issues touching the
ringing of the gong and the speed of the car in favour of the
plaintiff, the real cause of the plaintifi’s injury was the recklessness
of the victim or the negligence of the company in respect of speed

and failure to give warning.—Whether or not, in other words

notwithstanding the recklessness of the victim, he would probably
have been roused to attention if the motorman had exercised
proper prudence in respect of speed and given due warning by
sounding the gong.”

I am therefore of opinion that this case was properly left to the
jury and that their findings in regard to liability cannot be dis-
turbed

Turning now to the question of damages, in my opinion the
amount allowed by the jury is clearly excessive and unwarranted
by the evidence. The deceased was 20 years old, his father and

mother are well-to-do farmers, owning 100 acres, worth $£9,000

there are two or three younger brothers. While it is true that the
king at home, ther

deceased was at the time of his death worl

can be no reasonable probability that the extravagant suggestion
made by the father that he would work for him for nothing for
the next 9 vears ought to be credited. If he remained at honu
the probabilities are that he would ha

those paid to a hired man, «

» exacted wages equal 1
)
I

if he did not receive full wages, ther

within a short time he would probably marry and obtain assistance
from his father in establishing himself,
In @ examination the father says, when referring to
suggested purchase of a farm near Port Hope: “Q. Having helj =
to pay for it, what interest would he have in it? A. If anything i
occurred to me he would get his share, he would get a share ar
way as soon as we paid for it.” |
Assuming that he stayed at home and worked, his maximun I
pecuniary value to his father, after allowing for clothes and spendir ,
money, could not well exceed $300 per annum. Now §2,500 would o

at current rates of interest purchase an annuity of about $300 per
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year payable for 13 years. Is it within the bounds of reasonalle
expectation that a bright young man, with war expericnee over-
seas, would settle down on a farm, decline to marry, and work for

his father for 13 years for nothing? I eannot find any reasonall

GRAN
Trunk
and I ean only repeat the remark of ! arr J. R.W. Co
London and Western Trusts Co. v. Grand Trunk RW. Ce fasten 3

22 0.L.R. 262, at p. 268: “One would be inclined to think

proportion between the amount : { and s sustained,

the result that the jury wholly misapprehended what they
try, which was not the value of the life, under the stat
what, if any, pecuniary interest the parents had ir |

At pp. 264, 265 of the same report, Mo
then remained for the jury to ascertain and fix the
pectation of pecuniary benefit. But in exercising
in this respect the jury are not justified in going he
pears to be fair and reasonable, as against the defen
the provinee of juries nor are they privileged to be
other people’s money. And it is the plain dut
see that an award of damages, in an action of this
appears to have been arrived at upon considerations not warrant.
by the evidence, shall not stand. In such a case the Court 1
and should interpose a controlling hand in order to prevent wi
appears to be an injustice In the present case 1t seems cle
that the jury have not paid sufficient attention id

to the directions of the learned trial Jud

1
ild not reasonably have considered then
|

placing the value they did upon the ¢

benefit to the parents of the deccased from th
;.v‘ ."

See also the cases referred to by Garrow

The views there expressed are in entire accordance witl
principles that have been established in England and in Ir
where this class of case has been very much discussed
particularly to Hull v. Great Northern R. (
1890), 26 L.R. Ir. 280. As was said by Moss
London and Western case (22 O.L.R. at p. 265): “We car
course, force the plaintiffs to accept a sum named by 1
can do is to scnd the case back for a new assessment of
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And that must be the order unless the parties agree upon some
amount.”

That ought, I think, to be the order on this appeal. The
costs of the former trial should be costs in the cause, and the
costs of this appeal should be to the defendant company in any
event. Order for new assessment of damages.

ROWLATT v, J, & G, GARMENT MANUFACTURING Co,

Ontario Supreme Court, Appellate Division, Meredith, C.J.0., Maclaren,
Magee and Hodgins, JJ.A, January 31, 1921,

New Trian (§ I1—5)—WITNESS DISCREDITED BY TRIAL JUDGE—MISCON
CEPTION BY JUDGE A8 TO WHAT WITNESS SAID,

An Appellate Court does not, in ordinary circumstances, reverse
the finding of a trial Judge as to the credibility of a witness; but
where in discrediting him the Judge has proceeded upon an
erroneous view of what the witness said, an Appellate Court ought
to reverse a judgment founded upon that erroneous view,

AsSIGNMENTS FOR CREDITORS (§ VIIA—55)—CHEQUE GIVEN BY INSOLVENT
BEFORE ASSIGNMENT—ACCEPTANCE BY BANK ON DAY OF ASSIGN
MENT—DATE OF PAYMEN. OF CHEQUE NOT SHEWN—ASSIGNMENTS
AND Preveresces Acr (Oxr.), sec, 6—Bines or Excnaxce Acr,
sec, 165,

A cheque does not operate as an assignment of the funds of the
drawer in the hands of the person on whom it is drawn. It is by
the provisions of sec. 165 of the Bills of Exchange Act, R.S.C
1906, ch, 119, a bill of exchange, and unless paid by the drawee be
fore the assignment is not protected by sec, 6 (1) of the Assig:
ments and Preferences Act (R.8.0. 1914, ch, 134), but if paid by
the person on whom it is drawn before an assignment by .he
drawer is made, it is a payment in cash as of the date when the
cheque is paid by the drawee,

[Detory v. Guyett (1920), 52 D.L.R. 506, 47 O.L.R. 137, ap
plied.]

Tur following statement is taken from the judgment of
MerepiTH, C.J.0,:

This is an appeal by the defendant from the judgment, dated
the 16th April, 1920, which was directed to be entered by Logie,
J., after the trial before him sitting without a jury on that day.

The respondent (plaintiff) is the assignee for the benefit of
creditors of M. Silverman, and this action is brought to set aside
as fraudulent against creditors, or as fraudulent preferences,
certain transactions entered into between Silverman and the
appellant.

The transactions attacked are:—

1. A transfer by the insolvent to the appellant made in
February, 1918, of a number of suits of clothing, which it is
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alleged was made without consideration, or for much less then
their value, and in {raud of creditors.

2. A transfer by the insolvent to the appellant, made four
or five days prior to the assignment, of a sum of $085.50, which
it is alleged was made in fraud of ereditors, and it is also alleged
that this sum was given by the insolvent for an accommodation
note held by the appellant.

These transactions are also attacked as fraudulent preferences.

The answer which the appellant makes to the first of these
attacks is that in November, 1917, the appellant accepted for the
accommodation of the insolvent two bills of exchange drawn by
him on the appellant for §726.50 and $552 respectively, and that
as security to the appellant he deposited with the appellant 11
pieces of cloth; that, when the bills were about to fall due, the

solvent applied to the appellant for a return of the cloth; that

e appellant refused to do this, but said that it could use some
“made up stuff,” and that upon receipt of it the cloth would be
released; and that the insolvent supplied the appellant with
“made up stuff”’ to the amount of about £1,700 (in fact §1,708.56),
and that the cloth was then given up to him; that the bills of
exchange were paid at maturity by the appellant; that for the
difference between the $£1,708.50 and the amount of the two bills
of exchange ($1,276.50), the appellant gave its promissory note
to the insolvent for &

32, which was paid by cheque of the 4th
March, 1918 (included in cheque for $984, part of exhibit 8).

The learned trial Judge held that the transaction was entered
into within G0 days of the making of the assignment, and that the
appellant had not rebutted the statutory presumption resulting
from this, and gave judgment agamnst the appellant for $1,278.50.

Upon the other branch of the ease the judgment was also
against the appellant.

The assignment to the plaintiff was exccuted on the 14th
March, 1918,

A. J. Thomson, for appellant company.

A. C. McMaster, for respondent. .

The judgment of the Court was read by Mgrepity, C.J.0.
(after stating the facts as above) ~—The trial Judge did not credit
the testimony of the insolvent's husband or of Jacobs, the presi-
dent of the appellant company. His view as to the evidence of
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Jacobs was affected by what he thought to be a direct contra-
diction between the statements made by him in answer to
the questions of the learned Judge himself and to questions
by the appellant’s counsel as to the nature of the transaction.
He appears to have thought that Jacobs had said, in answer
to his question, that suits were taken in lieu of the cloth.
In this he was mistaken. The accounts given by Jacobs of the
transaction did not vary: he said that the purchase of the suits
was made in order to enable the insolvent to get back the cloth,
and that when the suits were delivered the cloth was returned.

The view of the learned trial Judge as to the credibility of
Jacobe was influenced, if not formed, owing to the misapprehension
he was under as to the testimony which Jacobs had given. An
appellate Court does not, under ordinary circumstances, reverse
the finding of a trial Judge as to the credibility of a witness; but
where in discrediting him he has proceeded upon an erroneous
view of what the witness has said, an appellate Court not only
may, but ought to, reverse a judgment founded upon that erroneous
view,

Even if the transaction had been what the learned trial Judge
apparently thought it was—an exchange of the suits for the cloth
it ought not to be set aside without restoring what had been given
up by the appellant.

There is much to support the testimony of Jacobs—evidence
of a documentary character—there is the letter of the 7th February
1917, from the appellant to the insolvent, evidencing the deposit
of the cloth and the terms upon which it was deposited, and there
are the bills of exchange, cheques, and invoices, all apparently
in order, and it is difficult for me to understand how all these are
to be treated, to use the language of the learned trial Judge, a
“camouflage’ designed to cover up a fraudulent transaction.

There was, in addition to this, the evidence of Hill, a former
bookkeeper of the appellant, that, when stock was taken, the
cloth, which was then in the appellant’s place of business, was
not included in the inventory, and that the reason given to him
for this by Jacobs was that it did not belong to the appellant,
but was being held “for some accommodation Mr, Jacobs was
making to Mr. Silverman.”

Mr. MeMaster urged that the return of the cloth to the insol
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vent was not satisfactorily proved—that the carrier who must
have delivered it was not called to corroborate the evidence of
Silverman and Jacobs as to its having been returned.

But for this and the fact that no evidence was given as to the
value of the cloth, I should have been disposed to reverse the
judgment as to this transaction; as it is, I think that the ends of
justice will be best served by directing a new trial.

The circumstances relating to the other transaction that
attacked are that the appellant purchased from the insolvent on
the 27th February, 1918, a number of coats and suits for §1,000

18

for which the promissory note of the appellant, payable on the
10th March following, was given. This note was
by the Molsons Pank for the insolvent, and wa
unpaid on the 11th March, 1918,

discounted

in its hands

Some of the goods purchased were found to be badly made
and were returned to the insolvent, and the appellant was
a credit-note of the 28th February, 1918, for $535, which was the
price at which they had been bought. Cn the 2nd March follow-

ing, the insolvent, being in need of money to pay wage

ven

, applied
to the appellant for assistance, with the result that on that day
the appellant lent to the insolvent §450; the cheque for which is
exhibit 6.

On the 11th March, 1918, owing to rumours that reached the
appellant as to the insolvent being in difficulties—" getting we

tie appellant got from him his cheque on the Molsons Bank
for these two sums (§985); this cheque was presented for payment
three times, but was not paid because there were not sufficient
funds to meet it. It appears that the cheque was marked by
bank as accepted on the 14th March, but I do not find any evidence
as to when it was actually paid. If it was paid on the 14th, it
would no doubt have been paid during banking hours, and prob
ably before the assignment came to the knowledge of the respond
ent, and the payment would therefore be protected by sec.t
of the Assignments and Preferences Act, I1.8.0.

It is settled law that a cheque does not operate as an assign-
ment of the funds of the drawer in the hands of the person on
whom it is drawn. It is by the provisions of see. 165 of the ]

the

‘\.umu.<l;|-xr«]:(:|frnmlh\ operation of sec. 5, intcr “any |
ent of money to a ereditor.”
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of Exchange Act, R.8.C. 1906, ch. 119, a bill of exchange, and, in
my view, unless paid by the drawee before the assignment, would
not be protected by sec. 6 (1) of the Assignments and Preferences
Act.

Applying the principle of our decision in Delory v. Guyett (1920),
52 D.L.R. 506, 47 O.L.R. 137, I.am of opinion that, where a
cheque is paid by the person on whom it is drawn before an assign-
ment by the drawer is made, it is a payment in cash as of the date
when the cheque is paid by the drawee.

The date of that payment not having been proved, and as the
other branch of the case is to go down for a new trial, I would direct
a new trial on this branch also.

In order to save expense, either party should be at liberty to
use the evidence that has been taken and to supplement it with
such other evidence as he may see fit to adduce, and I would
direct that the costs of the last trial and of the appeal be costs
in the cause to the party who is ultimately successful unless the
Judge before whom the new trial takes place otherwise directs.

New trial ordered.

LINDSEY v, HERON & Co.

Ontario Supreme Court, Appellate Division, Meredith, CJ.C.P., Latch-
ford, Middleton and Lennoz, JJ. February 25, 1921,

CoNTRACTS (§ID—50) —SALE OF SHARES OF COMPANY—STOCK CERTIFICATE
HANDED OVER WIHEN CHEQUE GIVEN—ALLEGED MISTAKE AS 7T0
WIHAT SHARES WERE BEING SOLD—PAYMENT STOPPED ON ('lll;t‘l‘h‘ -
ACTION T0 RECOVER— MUTUALITY,

The apparent mutual assent of the parties essential to the form-
ation of a contract, must be gathered from the language employed
by them, and the law imputes to a person an intention correspond-
ing to the reasonable meaning of his words and acts. It judges of
his intention by his outward expressions and excludes all ques-
tions in regard to his unexpressed intention. If his words or acts
judged by a reasonable standard, manifest an intention to agree
in regard to the matter in question, that agreement is established,
and it is immaterial what may be the real but unexpressed state of
his mind on the subject,

[Smith v. Hughes, LR. 6 Q.B. 597; Watson v. Manitoba Free
Press Co. (1908), 18 Man. L.R. 309; Northwest Transportation Co.
v. McKenzie (1895), 26 Can, S.C.R. 38, applied.]

ArpeAL by defendants from a County Court judgment in an
action to recover the amount of a cheque given in payment for
certain shares in the capital stock of an incorporated com-
pany, the stock certificate being delivered at the time the
cheque was given. Affirmed.
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. The judgment appealed from is as follows:— Ont.
d, in “In the city of Montreal there was a company known as DIy
rould “Eastern Cafeterias Limited,” which had been carrying on ki
tnees business there for a number of years and apparently sue- Livosey

cessfully. In 1919, this company was reorganised unde: i
§20), the name of “Eastern Cafeterias of Canada Limited,” the & Co.
we & new company tul‘(inu over the assets and business of the old
iy one. 'lh‘m \\'&lS'IIn:l”_\' (-nn.xm_nmuml on the 1st November,
1919, after which date the first named company ceased to
date exist. In working out the reorganisation it was arranged
that the shareholders in the old company should receive
3 the three shares in the new company for each share they held
irect in the old one. It took some time to get in all the old shares,
and it was about the middle of April, 1920, before this was
y to done and the new share-certificates issued. The par valuc
= of the shares of each company was the same—8$10. The re-
with organisation and the formation of the new company were
ould duly advertised in the Canada Gazette and were to a con-
'08t8 siderable extent matter of common knowledge in Montreal.
the The plaintiff is 20 years of age and sues by his next
8. friend, and is now and has been for some time employed in
3. the claims department of the United States Fidelity Com-
pany, in the city of Toronto, of which department one W.
Riddell is in charge.

weh The Fidelity Agency Corporation, of which one Stanley
Moss, a friend of the plaintiff, is manager, has offices in the

JATH same building as the United States Fidelity Company. Col-

" o onel Kirkpatrick is the manager of the company last named.

About the end of April last, Stanley Moss told the plaintift

— that he had 75 shares in the Eastern Cafeterias of Canada

iyed Limited, and the plaintiff, understanding that this paid 7 per

‘_""l cent. and that Colonel Kirkpatrick held some of it, and being

fufi desirous of securing a paying investment for himself, and

1ets thinking this stock would be suitable, approached Mr. Moss

l"“l on the 20th April and secured from him an option good for

of 5 days, for which he paid §5, and by which he could pur-
chase the 75 shares mentioned for $110.

’(‘ The plaintiff wrote this option, and in it the company is
described as “Eastern Cafeterias Limited.” He says he ab-
breviated the name, but knew the correct name of the com-

";:l.’xl- pany the shares of which he was buying. ‘

:m 'I.zm:r in the day, he saw Col. _l\'n‘]\'lmtrn-l\'. \\'l'm offered

= him $500 for these shares. He did not accept this, as Mr.

Riddell, with whom he was quite intimate, told him that
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before doing so it might be well to see what other brokers
might be willing to give.

They together called on two firms of brokers, who in-
formed them that, as this stock was unlisted, they did nct
deal in it. They referred them to Heron & Company, the
defendants, who, they said, dealt in unlisted stocks and
might give a quotation.

On returning to the office, the plaintiff, in the presence of
Riddell, who heard what he said, called up Heron & Com-
pany, got in touch with Mr. Lewis, an employee there, and
asked for an offer for the 75 shares of stock mentioned, and
swears that he gave Mr. Lewis the full and correct name
of the company, the “Eastern Cafeterias of Canada Lim-
ited.” In this he is corroborated by Mr. Riddell. Lewis, on
the other hand, says the name he gave him was “Eastern
Cafeterias Limited,” and at this time neither the plaintifi
nor Lewis nor Heron & Company knew anything about the
old company being reorganised, or that there was or had
been any more than the one company, and I think the de-
fendants were not very clear about the exact name of the
original company, and assumed that the one respecting
which the inquiry of the plaintiff was made was “Eastern
Cafeterias Limited.” .

Mr. Lewis told the plaintiff to wait a short time. He
thercupon wired his Montreal agents and got a quotation
on “Eastern Cafeterias Limited,” and thereupon called up
the plaintiff on the 'phone and made him an offer of $10.50
per share for his 75 &

Lewis says in making this offer he used the nam
“Fastern Cafeterias Limited,” but the plaintiff says that
as brokers always abbreviate the names of companies when
referring to them, especially in conversation, he assumed,
quite naturally, that, even if Mr. Lewis did abbreviate th
name, this was.the company he mentioned to him.

On receiving this offer the plaintiff went to Mr., Mos
gave him his cheque for $410, and received from him t}
certificate for the 75 shares. The cheque was paid, by th
bank on which it was drawn, on the 1st May following.

The plaintiff and Riddell called at the office of the d«
fendants, and the plaintiff introduced himself to Mr. Lewi
as the person to whom he (Mr. Lewis) had made the offe:
for the stock a short time before, and handed him the certi
ficate, which was open; at the top of it and also in the bod;
of it there was printed in large capitals the name “Easten
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kers Cafeterias of Canada Limited,” so that a glance at it was
all that was needed to inform any one what was the exact
in name of the company whose stock was being offered for sale.
not Lewis asked them to wait a few minutes and he went out
the into the outer office and gave the certificate to Mr. H:
and mond, who attends to the entering of certificates in
firm’s books, and he also had full opportunity of seeing w
o of it really was. Lewis was out from 8 to 15 minutes, ane I
om- returned and handed the plaintifl a cheque for $7
and he and Riddell went away.
and Soen after they had gone, Lewis, on making inquiri
ume from another firm, discovered his mistake, and that stock
im- in “Eastern Cafeterias of Canada Limited” was not much
on more than one-third as valuab Ir as that in the old compan
ern He thereupon called up the pla |nl|!| old him about th
tifi and asked him to return 1I.\ Ahl']ll‘. .nz! the certificat
the would be handed over to him. The plaintiff did not consent
had to this, and the defendants stopped payment of the cheque
de- ind wrote a letter to the plaintiff explaining the matter.
the The plaintiff, after consulting with solicitors, refused ts
ing return the cheque, and this action, to recover the amount
i if it, is the result.
Counsel for the defendants strenuously argued that the
H plaintiff had misrepresented the name of the compan
fon whose stock he was selling. He absolved the plaintifl' fron
up l ('M')l"]l! or fraudulent intent, and said quite frankly tl
50 the plaintiff made the misrepresentation innocently, b
) that this was enough to defeat his elaim. He referred me
MeDonell v. MeDonell (1871), 21 Gr. 312, ially
" 345 Slouski v. Hopp (1905), 15 Man, 548; and Co!
at, (1898), 29 Can. S.CR. 201, and authorities there
“11“ which I have perused. He : wrgued that there was
oa

| complete failure of consider: wllun 8 the defendants did not
- &wl what they were bargaining In) ; and, even if the plain-
tiff had said “Eastern Cafeterias of Canada Limited,” and
they had understood or assumed that it was the old com-

he pany, then, on discovering their error, they could have th
h transaction set aside and the cheque returned.

The counsel for the plaintiff contended that the defend-
I ants made the mistake; that there was no fault on the part
j of the plaintiff ; and a one-sided mistake will not avoid the
‘el contract. He referred to Anson on Contract, 11th ed.
ti (1917), p. 170; Halsbury's Laws of England, vol. 21, pp. 7
dy 8,9, 11, 12, 16, and 17.

The plaintiff says, as I have stated, that in the first tele-
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phone conversation with Lewis, he (the plaintiff) named the
company “Eastern Cafeterias of Canada Limited,” and Rid-
dell says he heard him saying this. They explain that they
remember this quite well now because that evening they had
a conference with the plaintifi’s father, when the whole mat-
ter was fresh in their minds. Lewis, as I have mentioned,
denies this. In considering this, I have concluded that the
plaintiff’s version is correct, though 1 confess that, if the
question rested altogether on the telephone conversations,
in finding for the plaintiff I should not be altogether free
from doubt; but it does not depend altogether on this. The
certificate “opened out and face up” was handed to Lewis.
There was no attempt at deception either by word or act on
the plaintifi’s part at this time. He honestly believed he was
giving them the shares they had offered to buy, and that
they were “Eastern Cafeterias of Canada Limited.” If the
defendants had exercised the slightest care, they would
have seen the true state of affairs at once. They did not do
so, and it was in no sense the plaintifi’s fault.

If they bought these shares thinking they were something
else, I do not see how 1 can relieve them. It is, no doubt, a
hardship; but, after receiving their offer, the plaintifi
bought the shares from Moss, and so changed his position.

I may mention that it came out at the trial that the plain-
tiff, during some negotiations for settlement, had offered
to take $415 and costs, but this was not accepted.

I do not think the authorities cited for the defendants
quite touch this case; and, after giving it careful considera-
tion, I think it falls within the principle of the authorities
cited for the plaintiff; and I give judgment, therefore, for
the plaintiff for $787.50 and costs.”

1. F. Hellmuth, K.C., for apvellants.

T. N. Phelan, for the respondent, -+

Megevrrn, C.J.C.P.:—If this case were to be determined
in the market-place, if it related to an ordinary transaction
there, such for instance as a sale of a dozen eggs, I cannot
think that any one should question the liability of the
buyer; but cases are not, in these days, to be decided there;
resort must be had to the learning of the law-courts, with
their innumerable helpful, but sometimes hindering, law
books,

Yet, I am quite in accord with market-place views and
methods.

The plaintiff sold and the defendants bought some shares
in the capital stock of an incorporated company. There wa
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no mistake or misunderstanding as to the shares which
were sold and which were bought. They were represented
by the usual stock certificate: a certificate which for all
substantial purposes is the stock itself; a thing which, with
the usual assignment of it printed upon the back of it,
signed in blank by the first or any subsequent owner, makes
the stock transferable by mere delivery of the certificate so
endorsed, and gives any purchaser the right to insert his
own name as assignee and obtain a transfer on the com-
pany’s books of the shares to him whenever he may desire
to do so.

Such a certificate so duly endorsed was delivered by the
seller to the buyer, who then paid to the seller the price:
then and there only the contract was made and the goods
delivered and the price paid and the transaction ended.

To say that a buyer ought not to have bought those shares
because they were not as valuable as some other shares
cbout the value of which he had had information, cannot
affect the question of his liability to pay for those he
actually bought and had delivered to him, with his eyes
open,

It does not appear that there were shares of two com-
panies of like names on the market, though it would make
no difference in this case if there had been. What happened
was a thing not unusual: a new company, with a like name,
had taken over the old company, which was to exist only
as the new company.

In these circumstances, the defendants, before buying the
shares in question, made a careless inquiry of their Montreal
correspondents as to the value of the company’s stock, and
got a careless answer, giving the price at which stock in
the old company had sold, without anything being said
about its going out of practical existence or the coming into
existence of its successor. The defendants knew nothing ot
the old company, and could have had no intention to buy its
shares: they intended to buy the shares which the plaintifl
had for sale; they bought those shares, and they were deliv-
ered to them in such a form and manner that they could
not have been under any mistake as to the goods they had
bought. All that could be said in their favour is that,
through the want of care of themselves and of those to
whom they applied for information as to price, they paid
too much for them.

A plea of non ad idem, in the mouths of those who admit
that at the time they purchased they did not even know of
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the existence of the thing it now is contended they really
meant to buy, seems to me a plea of nonsense. The most
that they can say is: that, owing to their own want of care
and that of others from whom they sought information as
to value, they paid too much for the thing they bought; but
even that ad misericordiain appeal comes ill from those who
were offered—to prevent litigation—and rejected a reduc-
tion of the pricé to the sum actually paid by the seller for
the shares. One who buys a “pig in a poke” has only him-
self to blame if it prove to be a kind quite different from
that which he needed and wanted.

teturning to the market-place for inspiration, let me ask
what should be said of the buyer who sought to get her
money back for the price she paid for a dozen eggs, because,
when she bought them, she thought they were, but they
were not, Dorkings’ eggs, and some one had shortly before
told her the price of Dorkings’ eggs? Assuredly it should
Le said: When you want to buy Dorkings’ eggs you must
say so. And I cannot but think the woman’s plea would bhe
stronger than that of the men in this case: the woman had
not that which the defendants, shrewd and capable dealers
in stocks, had before their eyes, that which in her case
would have been the words “these are Orpingtons’ eggs,”
written on them.

The appeal should, 1 feel sure, be dismissed.

LATCHFORD, J.—What Mr. Lewis, the defendants’ office
manager, intended to buy was shares in the “Eastern Cafe-
terias Limited.” Ie was not aware that for each share in
that company three shares had been issued in a new cor-
poration called the “Eastern Cafeterias of Canada Limited.”
What the plaintifl intended to sell was shares in the new
company. He did not know that Mr. Lewis thought he wa
buying shares in the old company, and was guilty of no
misrepresentation.

The case is that of one of two parties to a contract claim-
ing to repudiate it, on the ground that he misunderstood
what the other party meant. The general rule laid down
in Freeman v. Cooke, 2 Ex. 654, and often approved, applies
to the circumstances of this case.

The appeal therefore fails, and should be dismissed wit!
costs.

MIDDLETON, J.:—The law applicable to this case is most
clearly expressed in Corpus Juris, vol. 13, p. 265:—

“The apparent mutual assent of the parties essential to
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ally the formation of a contract, must be gathered from the Out
\08t language employed by them, and the law imputes to a per- AtD. D
are son an intention corresponding to the reasonable meaning ol
| a8 of his words and acts. It judges of his intention by his  Liznsey
but outward expressions and excludes all questions in regard s
vho to his unexpressed intention. If his words or acts, judged & Co
luc- by a reasonable standard, manifest an intention to agree in

for regard to the matter in question, that agreement is estab-

im- lished, and it is immaterial what may be the real but un-

om expressed state of his mind on the subject.”

“If, whatever a man’s real intention may be, he so con-

ask ducts himself that a reasonable man would believe that he

her was assenting to the terms proposed by the other party,

1se, and that other party upon that belief enters into the con-

eV tract with him, the man thus conducting himself would be

o1 equally bound as if he had intended to agree to the other

uld party’'s terms:” Blackburn, J., in Smith v. Hughes, L.R. 6

st Q.B. at p. 607.

bo “If a man’s words or acts, judged by a reasonable stan

\ad dard, manifest an intention to agree in regard to any mat-

ors ter, that agreement is established, and it is immaterial what

s80 may be the real but unexpressed state of his mind on the

g subject:” Watson v. Manitoba Free Press Co. (1908), 18
Man. 309, 312.

When a contract is to be found in a series of communica-
tions between the parties and not in a formal note or

:L" 111.\~nm|';\11(1|_|n\ signed as evidence of the contract, “the wholt
o Qt that \\!llcll h_u:; pw\‘!'d between t,h(. parties must be taken
ke into (:nnsulm_'utmxl: North-west Transportation Co, v. Me-
'R Kenzie (1895), 25 Can. S.C.R. 38, 40.

Here the vital parts of the transaction are the question
put by the plaintiff to the defendants, “What will you give
me for 75 shares of Eastern Cafeterias of Canada?” To
which the defendants’ manager in effect answered: “I shall
look into it and let you know.” The defendants’ manage:
made such inquiry as he saw fit, and then telephoned the
plaintiff, “I will give you $10.50 a share for your Eastern
Cafeterias,” and the plaintiff replied, “I accept your offer.”
He then delivered his Eastern Cafeterias of Canada Limited
and received the cheque sued upon. The defendants’ man-
ager now says that he meant to buy “Eastern Cafeterias
Limited,” another stock, and so, the parties not being ad
yst idem, there was no contract.

Applying the principles quoted above, I cannot agree. I
think that, judged by any reasonable standard, the words
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used by the defendants manifested an intention to offer the
named price for the thing which the plaintiff proposed to
sell, i.e., stock in the Eastern Cafeterias of Canada Limited.
Had the plaintiff spoken of “Eastern Cafeterias,” the words
used would have been ambiguous, and I should find no con-
tract, for each might have used the ambiguous term in a
different sense; but the defendants, by use of these am-
biguous terms in response to the plaintiff’s request couched
in unambiguous language, must be taken to have used it in
the same sense.

I was at first in some doubt owing to some vague expres-
sions in some cases pointing to the conclusion that there
might not be a contract when the parties were not in fact
ad idem, though the language used according to its natural
meaning would indicate that they were, an idea which, if it
had any foundation, would undermine all confidence in con-
tracts and agreements; but the Scotch case Stewart v. Ken-
nedy (1890), 15 App. Cas. 108, and the statement of Lord
Watson, pp. 121 and 122, adopted by the Supreme Court of
Canada in Hobbs v. Esquimalt and Nanaimo R.W. Co.
(1899), 29 Can. S.C.R. 450, removes all doubt. The contract
there discussed was a written document, but there is no room
for difference upon this point between oral and written con-
tracts. Where there is a writing there cannot be any un-
certainty as to the words used. When the contract is oral,
once the words are ascertained the law is the same. The
statement of Lord Watson is this: “The erroneous belief
of one of the contracting parties, in regard to the nature of
the obligations which he has undertaken, will not be suffic-
ient to give him the right” (to rescind) “unless such belief
has been induced by the representation, fraudulent or not,
of the other party to the contract.” Lord Watson then deals
with the view entertained in the Court below that there
was no consensus in fact, by saying (p. 123) : “To give any
countenance to that doctrine would, in my opinion, be to
destroy the security of written engagements, . . . He
contracted, as every person does who becomes a party to a
written contract, to be bound, in case of dispute, by the in-
terpretation which a court of law may put upon the lan-
guage of the instrument.” 1 add that parties contracting
orally equally contract to be bound by the interpretation
which a court of law may place upon the language used.

In the case in the Supreme Court of Canada there was an
easily understood mistake as to the subject-matter of the
contract.
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The appeal should be dismissed. Ont

LENNOX, J.:—As a preliminary question, it is importan’
to have an accurate conception of the reasons for the judg-
ment of the trial Judge and the basis and theory upon Lixpsex
which it rests. To allow the appeal does not necessarily v
disturb any finding of fact of the learned trial Judge. I 'AI':"-:,\
have read the evidence very carefully more than once. This
was necessary in order to understand the considerations of
fact and law founding the judgment in appeal. They are to
be ascertained, not by perusal of the reasons for judgment
alone, but by noting as well the authorities relied on by the
plaintifi’s counsel—and referred to in the judgment—and
the circumstances by which the learned trial Judge was evi-
dently impressed, as shewn by the questions he occasionally
put, and the specific findings. 1 shall have occasion to
quote at some length from the reasons for judgment la
on. In the meantime, as illustrating the matter I am now
dealing with, I need only refer to one very prominent and
specific finding, namely, that the plaintiff in asking the de-
fendants for a quotation on stock used the name “Eastern
Cafeterias of Canada Limited.”

The learned Judge had already found, in terms which 1
shall have to include in a quotation, to be made later, that,
whatever the plaintiff may have said in asking for a quot:
tion, what the defendants offered to buy was 75 shares of
Eastern Cafeterias Limited.

In coming to a conclusion as to why the trial Judge de-
cided that the plaintiff was entitled, and weighing the
decision as a matter of law, it is necessary that I should
quote from the reasons for judgment. It is said: “In con-

dering this” (a conversation between the plaintiff and
his father and the plaintifi’s : rtion that he ask
a quotation on “Eastern Cafeterias of Canada Limit
“I have concluded that the plaintifl’s version is co
though I confess that, if the question rested altogethe
the telephone conversatiors, in fin g the plain

hould not he altogether free from doubt; but it does
depend altogether on this. The certificate ‘opened out and
face up’' was handed to Lewis. There was no attempt at
deception either by word or act on the plaintifl’s p

this time. He honestly believed he was giving th
shares they had offered to buy, and that they were
Cafeterias of Canada Limited." If the defendants had exer-
cised the slightest care, they would have seen the true state
of affairs at once. They did not do so, and it was in no
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sense the plaintifi’s fault. If they bought these shares
thinking they were something else, I do not see how I can
relieve them. It is, no doubt, a hardship; but, after re-
ceiving their offer, the plaintiff bought the shares from
Moss, and so changed his position.”

I am not assailing the findings of fact; I am, however,
with respect, very decidedly of opinion that, admitting
every fact as found and every legitimate inference of fact,
the plaintiff was not entitled to recover. Counsel for the
plaintiff, “as he lawfully might,” both at the trial and on the
argument of the appeal, very adroitly kept away from the
fundamental issue, “What did the defendants offer to buy ?”

Nobody is likely to controvert the soundness of the
proposition of law upon which the decision at the trial
manifestly turned, and which was so much dwelt upon
during the argument of the appeal, namely: “If, whatever
a man’s real intention may be, he so conducts himself that
a reasonable man would believe that he was assenting to
the terms proposed by the other party, and that other party
upon that belief enters into the contract with him, the man
thus conducting himself would be equally bound as if he had
intended to agree to the other party’s terms:” Freeman V.
Cooke, 2 Ex. 6564, 663, as paraphrased in Smith v. Hughes,
L.R. 6 Q.B. at p. 607, and quoted in Anson on Contract,
referred to by the trial Judge, 14th ed. (1917), p. 170. But
Freeman v. Cooke was a case of estoppel, and the defendants
here were entitled to offer to buy what they liked, and to
refuse to accept what they did not offer to buy, however
similar in name, and even if it were “just as good”—which
it was not. Their offer was the beginning of the contract
—I do not mean the beginning of communication—it was
the first step in the negotiation. The action was decided
and the judgment supported on appeal as if the alleged con-
tract were made out in this way: (1) an offer by the
plaintiff to sell 756 shares of Eastern Cafeterias of Canad
Limited; (2) a telephone reply from the defendants to the
plaintiff that they “would be willing to pay $10.50 a share;”
and (3) acceptance by the plaintiff by delivery of 75 shares
of Eastern Cafeterias of Canada and receipt of cheque. It
this had been what occurred, this would, I think, constitute
a binding contract, even though the defendants, by mistake,
inquired about the wrong stock, to wit “Eastern Cafeterias
Limited,” and, in consequence, were misled as to the valuc.
The plaintiffl upon this assumption had done all he wa
called upon to do, and the appeal might quite properly b
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decided against the defendants: Swmith v. Hughes, L.R. 6
Q.B. 597; although that is a case touching quality, not
identity.

This, however, is not what occurred; there was no offer
by the plaintiff to sell anything. I let the plaintiff speak
for himself, and to his own counsel upon examination in
chief, and for the rest I quote from the reasons for judg-
ment:— '

“Q. Then what did you do? A. When I went back from
lunch ‘to the office I "phoned up Heron & Company.

“Q. Do you know to whom you spoke? A. I found out
afterwards it was Mr. Lewis.

“Q. What was the conversation? A. I asked him for a
quotation on 75 shares of Eastern Cafeterias of Canada
Limited stock.

“Q. What was his answer to that? A. He told me that
he would have to find out and he would let me know in the
course of half an hour or so . . ..

“Q. When next did you have any conversation with M.
Lewis? A. About half an hour later . . . .

“Q). What did he say to you? A. He told me he would
be willing to pay $10.50 a share for the stock.”

He did not say ‘for the stock,” he said “for East
Cofeterias,” as sworn to by two witnesses and found
the Judge.

I quote from the reasons for judgment:

“Lewis, on the other hand, says the name he gave him
was ‘Eastern Cafeterias Limited,” and at this time” (that is
when the plaintiff telephoned asking for a quotation)
“neither the plaintiffi nor Lewis nor Heron & Company
knew anything about the old company being reorganised,
or that there was or had been any more than one company,
and I think the defendants were not very clear about the
exact name of the original company, and assumed that the
one respecting which the inquiry of the plaintiff was made
was ‘Eastern Cafeterias Limited.

“Mr. Lewis told the plaintiff to wait a short time. o
thereupon wired his Montreal agents and got a quotation
on ‘Eastern Cafeterias Limited,” and thereupon called up
the plaintiff on the 'phone and made him an offer of §10.50
per share for his 75 shares.” (The learned Judge inad-
vertently used the word “his,” as is shewn by what im-
mediately follows).

“Lewis savs in making this offer he used the name ‘East-
ern Cafeterias Limited,’ but the plaintiff says that, as
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brokers always abbreviate the names of companies when
referring to them, especially in conversation, he assumed,
quite naturally, that, even if Mr. Lewis did abbreviate the
name, this was the company he mentioned to him.”

The last sentence quoted is surely conclusive. I quite
agree that the plaintiff “assumed quite naturally” that the
defendants were referring to “his 75 shares.” We are all
prone to assume that other people are thinking of what for
the time being is uppermost in our own thoughts; but the
question is not what he assumed, but what the others said,
and their offer was to buy “Eastern Cafeterias,” leaving
out it may be the word “Limited,” common to both. The
mistake was in beginning at the wrong point, and one re-
sult of it is a misapplication of the doctrine of Freeman V.
Cooke. Quite too much importance was attached to the
question as to whether or not the plaintiff used the words
“of Canada” when he inquired for prices in the morning.
The question is of no consequence whatever except in so far
as it might assist in determining the weight of evidence.
If the plaintiff did inquire as to Eastern Cafeterias of Can-
ada Limited, there is no finding that he made himself under-
stood: on the contrary, it is specifically found that the de-
fendants understood him to ask about Eastern Cafeterias,
wired to their agents in Montreal in consequence, asking a
quotation on this stock, and, having received a quotation,
and acting upon it, 'phoned the plaintiff offering $10.50 per
share for Eastern Cafeterias. There was no duty cast upon
the defendants to find out what the plaintiff had to sell—
he hardly knew himself for that matter—the defendants’
offer to the plaintiff had a definite legal and commercial
meaning; and the plaintiff could not alter its meaning by
attempting to deliver something else.

There is no getting away from the fact that the alleged
contract took this form:—

(a) An offer by the defendants to purchase 75 shares of
Eastern Cafeterias Limited.

(b) A nominal or apparent acceptance by the plaintiff by
delivery of a certificate for 75 shares of Eastern Cafeterias
of Canada Limited, and receipt of a cheque in payment, on
the understanding, common to both parties at the time, that
the certificate was for the shares the defendants offered to
buy.

It is to no purpose to suggest that the defendants would
not have appreciated the difference if they had noticed the
words “of Canada” on the face of the certificate. It is not
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to any purpose, either, to argue that they were lacking in
vigilance. On discovery they promptly repudiated the trans-
action, and the plaintiff had not “altered his position” in
the meantime. The matter appears to me to be very simple,
There was no agreement. The parties were never of one
mind, they were not referring to the same thing—there was
no consensus ad idem. There must be mutual assent, and
to the same thing, and in the same sense—without this
there can be no contract: Raflles v. Wichelhaus (1864), 2
H. & C. 906 (two ships of the name “Peerless”) : Thornton
V. Kempster (1814), 5 Taunt. 786 ; Cundy V. Lindsay ( 187R).
3 App. Cas. 459 ; Falek v. Williams, [1900] A.C. 176 (P.C) :
and other cases collected in Blackburn on Sale, Canadian ed.,
pp. 177, 178: see also Baillie’s Case, [1898] 1 Ch. 110,

There are many other defences to the action: for instance,
that the thing contracted for had ceased to exist: Hastie v.
Couturier (1853), 9 Ex. 102 (Ex. Ch.) ; Couturier v. Hastie
(1856), 5 H.L.C. 673. There was mutual mistake as to th
and a complete failure of consideration.

If there was a contract, and I am not of that opinio
plaintiff did not offer and has never been in a position to
perform the contract on his part.

I think the appeal should be allowed, and the action dis-
missed, with costs here and below,

"
i

Appeal

CROSS v, WOOD,

Ontario Supreme Court, Appellate Division, Meredith, (
ford, Middleton and Lennox, JJ. February

Brokers (§1IB-—10)—LANDS LISTED WITH AGENT—SPECIA
AGREEMENT—OWNER DISCOVERING PURCIHASER AND
SALE TO HIM—PROMISSORY NOTES GIVEN—PAYMENT 0N A
PURCHASE—MEANING OF—RIGHT OF AGENT TO COMMISSION

The owners of a farm and farm equipment entered into ar
agreement with a real estate agent for the sale of the property b
him. The agreement providing amongst other things that the «
mission is “to become due and payable when the purchase-mone
or any part thereof has been paid,” and “the owners hereby
that the said property ghall not be offered for sale at a I«
or on more liberal terms without first giving the said agent an
opportunity of doing likewise and that all inquiries w h the
owners receive from prospective purchasers will be referred
immediately to the agent who is hereby appointed solely nd
exclusively for the purpose of making a sale. The owners agree
not to sell the property, nor to receive any money to apply on the
purchase-price without first communicating with the said agent
and obtaining his approval in writing,” The owners discovered
a purchaser and sponsored him in spite of repeated warnings and

remonstrances by the agent who had at least one other good pro
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pect of selling in view, insisted that his purchaser was all right
and under their instructions, the agent closed the deal and put
the purchaser into possession. The Court held that certain pro-
missory notes which were given by the purchaser, must be treated
as a payment on account of the purchase and that the agent wus
entitled to his commission.

[Fleteher v, Campbell (1913), 15 D.L.R. 420, 29 O.L.R. 501, dis-
tinguished; Howe v. Smith (1884), 27 Ch, D. 89, followed; Upper
Canada College v, Smith (1920), 57 D.L.R, 648, 61 Can, S.C.R. 413,
applied. See Annotation, 4 D.L.R. 531.]

Arrian by plaintiff from the judgment of a County Court
Judge dismissing an aetion to recover commission on the sale
of farm property and equipment. Reversed.

Tur following statement of the facts is taken from the

judgment of LENNOX, J.:—

The action is to recover a commission for the sale by the
plaintiff of the defendants’ farm, farm equipment and stock,
under the terms of a written agreement, providing, amongst
other things, that the commission is “to become due and
payable when the purchase-money or any part thereof has
been paid,” and “the owners hereby agrce that the said
property shall not be offered for sale at a less price or on
more liberal terms without first giving the said agent an
opportunity of doing likewise, and that all inquiries which
the owners receive from prospective purchasers .
will be referred immediately to the said agent, who is ]wn'h\
appointed solely and exclusively for the purpose of making
a sale. The owners agree not to sell the property, nor to
receive any money to apply on the purchase-price, without
first communicating with the said agent and obtaining his
approval in writing,” ete.

By this agreement the sale-price was fixed alternatively,
that is, for the farm alone $8,500, of which $2,000 was to
be paid in cash and the balance secured by mortgage, and
if the farm and farm stock and equipment should be sold
together the sale-price for the whole was fixed at a bulk
price of $12,500, on the basis of a cash payment of $6,000
and the balance to be secured by mortgage.

The land and chattels were sold en bloe, and at the com
bined price fixed, $12,500, and on the terms above set out
by the plaintiff to one Stinson, with the concurrence and
nppm\.\l of the defendants, early in August, 1919. Refer-
ring to the purchaser, the defendant Lloyd Wood, who r
presented his co-defendant throughout, wrote the plaintifl
on the 1st August, 1919, as follows :—

“I have reason to believe that a man by the name of

(
1
1
|
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Stinson will go to see you the first of next week. He is just
the buyer we want. He has the money, and will most likely
pay the whole amount in cash

to get it at once, you will be all r
and we can close the deal at once.”

The learned Judge of the County Court of Leeds and
Grenville, in which Court the action was brought, dis-
missed it with costs. After finding that an agreement
for sale was procured by the plaintiff and duly entered into
by the vendors and vendee, amongst other things, the
learned County Court Judge said:

“The giving of the notes and their acceptance by the de-
fendants from the purchaser cannot be considered as a pay-
ment on account of the purchase-money, and, the notes not
being paid, the plaintifl cannot succeed. . . . No pur-
¢hase-money has been paid, and there is therefore nothing
due to the plaintiff: see Fletcher v. Campbell (1913), 29
0.L.R. 501, 15 D.L.R. 420.”

H. H. Davis, for the appellant,

W. A. Lewis, for the defendants.

The Judgment of the Court was read by

Lexvox J. (after stating the facts as above) :—There
were other issues raised by the pleadings, there was a good
deal stated when appearances were entered that ought not
to have been sworn to, but the only question argued and to
be determined upon appeal is: Were the conclusions of the
learned County Court Judge, above set out, right?

With respect, I am of opinion that they are not well
founded. Fletcher v. Campbell, 29 O.L.R. 501, 15 D.L.R.
120, is not well-applied in the decision of this action. The
decision of this Court in that case turned upon the ques-
tion whether—money having been obtained by the defend-
ants, the agents, as a deposit to secure the carrying out
of the agreement for sale, and the sale falling through
by default of the purchaser—the agents could after
ard treat the deposit as a payment on account of
the consideration-money which the purchaser agreed to
pay, and so apply it on account of their “commis-
sion to be paidout of . . . . . the purchase-money.”
It was held that this could not be done. On the authority
of Howe v. Smith (1884), 27 Ch. D. 89, if the agree-
ment is carried out the deposit goes as part payvment of pur-
chase-money, it is true, but if the purchaser fails fo
complete his contract the deposit is retained by the vendor,
not as a payment, but as a forfeiture. There being

as he seems anxious
wdy and 1 will be ready
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no payment of the purchase-money, the defendants of
course had no answer., Their commission was to be paid
only out of the purchase-money. In real estate agency con-
tracts the exact terms govern: Marriott v. Brennan, 11
O.L.R. 508. In the Fletcher case everything was arranged
and the offer to purchase signed before the vendor knew
anything about the transaction, and, to adopt the phrase
frequently used during the argument, the purchaser was a
typical “man of straw,” and nothing was done by either
vendor or vendee beyond signing the agreement. The vendor
knew nothing whatever about him. The “man of straw”
cases have no application here. It is quite true that the
agent does not earn his commission by simply bringing
forward a worthless man, willing to contract. The vendor
has a right to say “no” and stand by it.

This action presents a radically different state of facts.
Lloyd Wood discovered the purchaser, sponsored him,
seized upon him, and, in spite of repeated warnings and
remonstrances by the plaintiff, would not let him go. The
plaintiff had at least one other good prospect of selling in
view, desired to be present when the agreement was pre-
pared and signed, insisted that at least $1,000 should b«
paid as a guarantee before the signing of an agreement;
and the defendants, still insisting that Stinson was al
right, closed the agreement and put him into possession
notwithstanding.

I am of opinion that the promissory notes referred t
must be treated as a payment on account of the purchas

s the plaintifi is concerned: Bealty v.
O'Connor, 5 O.R. 731, That was a case of an accounting
mortgagee selling under the power of sale in his mortgag:
and taking back a mortgage as part of the consideration
money. At p. 735, Boyd, C., after referring to the circum
stances, said: “He did sell in that way and was bound tc
charge himself with the full amount of the purchase-
money, treating the mortgage securing the balance as cash
Davey V. Durrant (1857), 1 DeG. & J. 535, and Thurlow v
Mackeson (1868), L.R. 4 Q.B. 97. The cases cited shey
that the mortgagee can sell on time « + . provided
he credits the price as cash. The reason is that he can dea
as he pleases about giving time on his own debt

The principle is the same here. The plaintiff brought
about a sale of the defendants’ property satisfactory to th
defendants, in all respects in accordance with his commis
sion-agreement, and entitling the defendants to a cash pay-

as cash so far a
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ment of $6,000. They could do as they pleased about the
manner of payment, but not to the plaintiff’s disadvantage:
Smith v. Upper Canada College (1920), 47 O.L.R.
0.L.R. 120, 54 D.L.R. 548 ; Upper Canada College v. Smitl

(1920), 61 Can. S.C.R. 413, 57 D.L.R. 648.
The same is recognised in Fletcher v. Campbell, 1t is to

be kept in mind too, and appears to have been overlooked,

that the real and personal property are not to be treated

as separate items of contract—they were sold together and

for one bulk sum, and whatever was paid was a payment

on account of the total consideration of $1,250. It is of

consequence too that the security taken by notes is not
identical with the original liability. Stinson’s son joined
in the notes, and I am of opinion that the plaintiff is entitled

to recover without reference to the promissory note transac-

tion—that there was a direct and specific payment of at
least $200 in actual money ; whether there was not also an

additional payment of $225 I need not stop to consider. On

the 9th October, 1919, the defendant Lloyd Wood wrote the
plaintiff: “I managed to get two hundred the other day
after a great deal of pressure. He sold his farm and out of

a thousand dollars he was able to give me two hundred.”

This letter contains the first note of dissatisfaction with
Stinson, expressed by Wood, Until then Stinson was al
ways, in the opinion of Wood, all right, although slow, and
Wood always excused him. There is no doubt about the al-
leged source of this money or the time of payment. And
Mr. Wood was slow too, and quite too slow, in discovering
that he did not owe the plaintiff a commission. Quite half
a dozen letters from the plaintifi asking for it, and in re-
ference to other matters, were left unanswered as to this
question, and as late as the 6th December Wood wrote:
“Mr. Stinson and I have come to a friendly agreement and
everything is satisfactorily settled between us. Now we
would like to know what is the best you can do for us,” ele.

It was pointed out that Stinson and Wood supported
cach other at the trial in swearing that it was not $200 that
was paid but $225, the proceeds of a sale of cattle. I prefer
the defendant Wood’s letter to his afterthought. T am a
little puzzled as to the meaning of the letter 1 have just
referred to and the character of the partnership it implies,
and T am not surprised to find that these two men, in the
end, made common cause to defeat the plaintiff’s claim.

I would set aside the judgment appealed from and sub-

stitute a judgment for the plaintiff for the amount claimed
with costs, here and below. Appeal allowed.
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Ont. Re HANLAN,
Ontario Supreme Court, Orde, J. February 28, 1921,

Huspasxn axn Wire  ($IIIB—146) —DESERTION BY HUSBAND—ACTION
BY WIFE UNDER Deserren Wives' Mantexasce Acr (R.S.0,
1914, ¢, 152)—ORDER FOR WEEKLY PAYMENT—JURISDICTION O}
MAGISTRATE.

Where a wife voluntarily leaves her husband and with his con
sent goes to live with her parents in a different county from that
in which the husband resides, and subsequently refuses to return
to him because of his inability to provide her with a proper home,
it is questionable whether there is a “desertion” as defined by the
Deserted Wives' Maintenance Act (R.8.0. 1914, ch., 152), which
justifies an order for payment of a weekly sum to the wife by the
husband, but assuming that there is such a desertion the domicile
of the husband is not the determining factor of the Magistrate's
Jurisdiction but the place where the desertion takes place.

[Johnson v. Colain (1875), L.R. 10 Q.B. 644, referred to.]

Justice oF THE Peace (§111—13) —OBIECTION TO JURISDICTION OF—Bias
TIME FOR RAISING—W AIVER.

Objection to the jurisdiction of a magistrate on the ground of
bias, must be raised at the outset of the proceedings before the
magistrate. If no cobjection is raised until after the hearing, it
cannot be raised after

[ Regina v. Steele (1
1 Q.B. 563, referred to.]

8.
), 26 O.R. 640; Regina v. Huggins, [1895]

\lnrlu\ by a husband for an order of prohibition to two jus
tices of the Peace from proceeding further with an order for
nayment of a weekly sum under the Deserted Wives” Mainten
ance Act R.8.0, 1914, ch. 152, on the ground of want of jurisdie
tion in the justices to make the order and also on the ground of
bias on the part of one of the justices. Motion dismissed.

C. H. Porter, for John Hanlan,

Gordon Waldron, for Maud Hanlan.

ORDE, J.:—On the 3rd August, 1920, Maud Hanlan ob
tained from James Tolton and Lynus A. Brink, two Justices
of the Peace for the County of Bruce, an order under the
Deserted Wives’” Maintenance Act (R.S.0. 1914, ch. 152)
directing her husband, John Hanlan, to pay her $10 per
week and certain costs. John Hanlan now applies for an
order prohibiting his wife and the two Justices from pro-
ceeding further with the matter.

The application is made upon two grounds: 1st, want o
jurisdiction in the Justices to make any such order; and,
2nd, bias on the part of one of the Justices.

I can find nothing in the Deserted Wives’ Maintenanc
Act, or in the Ontario Summary Convictions Act (R.S.O.
1914, ch. 90) to define the limits of the Magistrate’s juris-
diction under the first mentioned Act. It is clear, of course
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that the Magistrate or Justices, who are empowered by sec.
2 of the Deserted Wives' Maintenance Act to order the
husband of a deserted wife to pay her a weekly sum, can-
not act judicially beyond the limits of the municipality for
which they are appointed. There is no suggestion that the
Justices did so here, but it is argued that the subject-
matter which came before them was beyond their jurisdic-
tion because John Hanlan, the husband, did not resid
within their jurisdiction. This calls for an examination of
the facts under which the order was made.,

John and Maud Hanlan were married at Teeswater, in
the county of Bruce, on the 17th July, 1918. He swears
that since that date his residence and home have been at
the city of Toronto, that his wife resided with him ther
until the 1st July, 1919, when she went to Teeswater to
visit her parents, and that since that date she has not
returned to his home. He admits that his work requires
him to be temporarily employed out of Toronto, but says
that Toronto is his home, and he denies having resided at
the village of Teeswater or anywhere within the county of
Bruce since his marriage.

Maud Hanlan swears that at the time she became engaged
to John Hanlan he resided at Teeswater. He admits this,
but says that about a year before the marriage he left Tees
water and since that date he has not resided in the county
of Bruce. There seems to be some uncertainty about his
place of residence immediately before the date of the mar-
riage. His residence prior to that date is really of no con-
sequence otherwise than as throwing light upon the dis-
puted facts as to the subsequent residence. She says that
since the time of their engagement Hanlan has had no per-
manent home, living at different times in Toronto, in the
United States, in the county of Ontario, and in the Provinces
of Manitoba and Saskatchewan. Shortly after the marriage
he went to Western Canada, and she went back to her
parents, and remained with them until November, 1918,
when she returned to Toronto and remained with her hus-
band there until January, 1919. She then returned at his
request to her parents, but went back to Toronto in March,
remaining until July, 1919. He then told her to go back to
her parents, which she did, he going later to Saskatchewan.
Since then, she says, he has been twice to Saskatchewan
and twice to Detroit, Michigan. In his affidavit in reply he
explains the trips to Saskatchewan and Detroit, the latter
being the home of his sister, whom he visited. He went to




Ont. Saskatchewan upon harvesters’ excursions to assist in
harvesting operations. He is desirous that his wife should
return to him, and says that he has a home for her if she

{
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i HANLAN,
]

t

8.C

i‘ 112 Dominion Law Reports. [64 D.L.R.

When the application was first made to the Magistrates,
orde, 1 there was some correspondence between the husband and
3 wife with a view to a settlement, which however came to
H nothing. Hanlan went to Teeswater before the summons
; was served in order to meet the charge, and had several
interviews with Mr, Brink, one of the Justices, who, accord-
ing to Hanlan's affidavit, appeared unduly solicitous on
[ 5 Mrs. Hanlan’s behalf.
g On the 3rd August, 1920, Hanlan appeared with counsel
: z before the two Justices at Walkerton, and, after they had
e heard the evidence, the order in question was made. No
{ objection was then made on Hanlan’s behalf to the jurisdic-
{ tion of the two Justic
( Hanlan having failed to make the payments to his wife
1 as directed by the order, the two Justices issued a summons
f to Hanlan to appear and shew cause why proceedings for
enforcing the order should not be had against him under
the Act. This was served on Hanlan in Toronto, and was
returnable in Walkerton 11 days after such service.
4 After the service of the summons, there was an exchang:
{ of correspondence between the solicitors for both parties
with a view to a settlement of their differences, but with no
result. On the 27th November, 1920, no one appearing fo
i Hanlan, the two Justices made an order directing Hanlan
to pay his wife forthwith the sum of $100, and $5.58 for
costs, and ordering that if these sums were not paid the)
should be levied by distress, and in default of distress that

S.

s Hanlan be imprisoned in the common gaol of the county
§ of Bruce for 30 days. This motion was then launched.
i ) Although the Magistrates were acting within the limit

of the county for which they were appointed, and there can
be no question as to their jurisdiction on that score, the
. question to be determined here is whether the subject
matter with which they purported to deal came within thei
jurisdiction, That the judicial jurisdiction of a Magistrat
is limited to matters arising within the limits of the muni
cipality over which his commission extends and goes no far-
ther is well-settled: Regina v. Beemer (1888), 15 O.R. 266:
Paley on Summary Convictions, 8th ed., p. 28 et seq.
Although the Deserted Wives' Maintenance Act in n
way expressly limits the jurisdiction of the Magistrate a
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in to the locality of the subject-matter, it could hardly have
wuld been intended to give a Magistrate power to deal with a p
she matter which had arisen wholly beyond the limits of the
municipality covered by his commission. If there is no R
tes, limit to his jurisdiction in this respect, then a wife living
and with her husband in the county of Essex might leave hin
» to and go to the county of Prescott, and by applying to a
ons magistrate compel her husband to appear in the county of
sral Prescott. In the absence of an express provision conferring
wrd- such an extensive jurisdiction upon the Magistrate, I must
on hold that the ordinary rule applies, and that his jurisdiction
is confined to matters arvising within his own municipalit
1sel Under the Act the subject-matter is the desertion of th
wad wife by the husband. It is the fact of such desertion which
No is the foundation of the Magistrate’s jurisdiction. “Deser-
lic- tion” under the Act is given a meaning somewhat widei
than its natural meaning, for sub-sec. 2 of sec. 2 extend
rife it to cases where the wife is living apart from her hushand
ms because of his acts of eruelty or because of his refusal «
for neglect without sufficient cause to supply her with food and
der other necessaries when able to do so, so that the Act applic
vas to cases where the wife is compelled to leave the
and is not confined to cases where the hushand |
126 wife.
i€ In the present case there was no leaving of the 1
no the husband, nor is there any suggestion of a
for cruelty on his part. The trouble appears his inab
lan to provide such a home as she thinks she is entitled to. Had
for he left him while living with him in Toronto, t} [ thinl
1€} the Magistrates in the county of Bruce would h: no jur
1at diction, because the “desertion,” that is, the « e of her
ity leaving him, would have taken place in Toronto, But that
not quite the case here. She left Toronto on the 1st Ju
it 1919, for Teeswater, to stay with her parents the I'l
an was quite voluntary on her part, and was with his «
he It was intended that she should return. Then, b of
ct his alleged inability to provide her with a proper hon he
i refused to return to him. 1 have no power on this motion
ut to deal with the merits of the matter which came before
ni the two Justices. It would seem to me to be questionabl
- whether upon the facts there was any such “desertion,”
6 even as defined by the Act, as would justify the order in
question. Perhaps upon a motion to quash or upon an
n appeal, or upon a fresh application to the Justices under
a sec, 9, that question might be reviewed. All that I can deal

8—64 k.
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Ont, with here is the question of jurisdiction. Counsel for the
S.C. husband contends that the husband’s domicile fixes the
. locality of the subject-matter; and, his domicile being in
“‘L‘l' - Toronto, no other Magistrate than one exercising jurisdic-

i tion in Toronto can make any such order. But, even assum-
orde, 3. ing Hanlan’s domicile to be in Toronto (and this is open
to question), I do not think domicile is the determining
factor. Suppose a man travelling with his wife deserts ler
at some distance from their home, leaving her without
means of support, and without the means even to return
home for the purpose of taking proceedings under the Act:
the Magistrate in the municipality in which the desertion
takes place would, in my judgment, have jurisdiction. So
that it is not the place where the husband resides, but the
place where the “desertion” takes place, that determines

the jurisdiction.

Applying this test to the present case, the wife living
with the husband’s consent at Teeswater, it might well be
that under the circumstances there was a failure on his
part to supply her there with food and other necessaries,
which would give the local Magistrates jurisdiction. In the
absence of evidence which would clearly exclude their
jurisdiction in that regard, 1 must hold that there were
circumstances in the present case which, whether the
Justices came to a right conclusion upon the merits or not,
gives them jurisdiction over the subject-matter of Mrs.
Hanlan’s application. The fact that Hanlan went to Tees-
water in the hope of adjusting things, and was present at
the hearing at Walkerton, while not conferring jurisdiction,
if no jurisdiction existed (Johnson v. Colam (1875), L.R.
10 Q.B. 544), is tc some extent an element in localising the
matter in the county of Bruce. I am of the opinion, there-
fore, that the objection to the jurisdiction of the Justices
upon this ground fails.

The order is also attacked upon the ground that one of
the Justices, Brink, was biased against Hanlan. Whatever
ground there may be for the contention that there was bias
on the part of Brink, I think that Hanlan cannot now raisc
this objection. When bias is alleged and the party is aware
of it, he must take objection to the Magistrate’s jurisdic-
tion at the outset. If he raises no objection until after the
hearing the objection is waived, and cannot be raised after-

I E
;,‘ { € wards. It is sufficient upon this point to refer to Regin
I 442 v. Steele (1895), 26 O.R. 540, at pp. 546-7; and to Regina v.
! AR Huggins, [1895] 1 Q.B. 563.

Feil The motion will therefore be dismissed with costs.
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HOUSE REPAIR AND SE

VICE Co. v. MILLER, O

Ontario Supreme Court, Appellate Division, Meredith, C.J1.0. Macl
Magee, Hodgins and Ferguson, JJ.A Ja 1y !

CoxtrACTS  ($IID—185)—BUIiLmiNG  CONTRACT Cox
AMOUNT OF EVIDENCE-—CASE PROPY
268,

I

KLY DEALT WITH UxpER Run

Actions relating to the faulty execution of buildi
where the evidence taken is of great length result in
tionate length of time being devoted to them by
conditions which can never be

ontra«

t dispr

the Court under
satisfactory owing
the case, and should be dealt with under Rule

1o the nature of
the Court may obtain the assistance

268, under h

of merchant engineer
accountants, actuaries or scientific persons, in such i it
thinks fit and may act upon the certificate of m
Coxrraces (§1ID—145)—To REPAIR OLD HOUSES IN VIRST CLA \
MEANING 0F—CAPACITY OF BUILDIN 10 TAKE ON REPAIR
An agreement to put old, decayed and tumbledown house 1
first class shape” must have reference to their capacity for taki
on repairs, which could be only those which their aged conditic
permits, and the referee having found, on contradic evider
that the contract had been substantially performed, and t vork
accepted by the owner the Court on appeal will not interfer th

such finding

ArreaL by the defendant, the owner, from the judgment of
the Acting Assistant Master in Ordinary, as Referee, in an action
by the contractor against the building
mechanic's lien.  Aflirmed.

By the judgment it was found that the plaintiffi company
was entitled to be paid $1,386.80, with interest from the 16th
May, 1918, and costs,

The sum of $1,386.80 was made up of the contract-price for

remodelling houses Nos. 114, 116, and 118, D'Arey street , Toront

owner to enforce a

£1,500, and $526.80 for extras, less the sum of £140, which the
Referee deducted for defects and omissions,

D. L. McCarthy, K.C., and J. Singer, for appellant

B. N. Davis and F. A. A. Campbell, for respondent

The judgment of the Court was read by

Hopaixns, J.A. (after briefly stating the faets The argu-

ment before us was followed by lengthy written references to
the evidence, which dealt not only with the case generally, but
traced up each item of defect or shortcoming, small or large, in
great detail and with extreme care. It is a pertinent observation
that actions relating to the faulty execution of building contracts,
where the parties indulge in evidence running to over 400 pages,
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are an enormous and unnecessary expense to them, and result in
a disproportionate length of time being devoted to them by the
Court, under conditions which can never be satisfactory owing to
the nature of the case. They ought to be dealt with under Rule
268*, and 1 am glad to find that this suggestion has been already
made by the Chief Justice of the Common Pleas in Brazeau v.
Wilson (1916), 36 O.L.R. 396, 30 D.L.R. 378, also a case under the
Mechanies and Wage-Earners Lien Act, R.8.0, 1914, ch. 140,
There is some doubt, notwithstanding see. 341 of that Act, whether
the Referee can act under Rule 268. It would be well, in my

opinion, if this doubt were resolved by the granting of explicit

power to the Referee in this direction, so as to obviate the expense
and annoyance occasioned in these eases by the present mode of
inquiry. The Mechanics and Wage-Earners Lien Act should be
so amended as to permit the interposition of architects or engineers,
appointed by the Court to report to the Referee, instead of requir-
ing him to spend days in listening to deseriptions and discussions
about conditions nnd operations which can only be fully under

stood through personal inspeetion. In this case the Referee made
such an inspection, as did also Thatcher, an engineer and architeet,
and Bustard, a builder, for the respondent, and Jefirey and

Cotton, both architects, for the appellant. The respective archi

tects difier. The evidence for the appellant, apart from himseli
is from men formerly in the respondent’s employ in doing thi
work on sub-contracts, the roofer who put on the roofing, and an
inspector on the work.,

The impression gained on reading the evidence is that on the
one hand the appellant wanted three old, uninhabited houses
made over anew, while the respondent thought that “first class
shape” was a relative and not a positive term, and acted accord-
ingly. I think the respondent was right in that view, because the
houses were old, decayed, and tumble-down. “Putting thesc

*268. The Court may obtain the assistance of merchants, engineers,
accountants, aetuaries or scientific persons, in such way as it thinks fit, the
better to enable it to determine any matter of fact in question in any enuse
or proceeding, and may nct on the certificate of such persons,

134. The Master in Ordinary, the Loeal Masters, Official Referees, an
the Judges of the County and Distriet Courts, in addition to their ordinary
powers, shall have all the jurisdiction, powers and authority of the Suprem:
Court to try and completely dispose of the action and all questions arising
therein.
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properties in first class shape”” must have reference to their capacity
for taking on repairs, which could be only those which their aged
condition permitted. The contract is as follows

“Toronto, Dec, 12th, 1917,
“H. Miller, Esq., 61 Wellesley St., Toronto.
‘Re 114, 116, 118 D’Arey Street,

a

“We have examined the above premises and beg to submit the
following tender in detail for putting these properties in first class
shape.

“We will install new windows with stone heads in the basements
of each of the three houses facing on 1)’Arey street, and also install
new [ront doors with plate glass panels for same, as well as putting
in suitable new doors inside the above houses where necessary

“We will also re-roof the above houses with first class ready
roofing, guaranteed for ten years.

“We will build new fence on Huron St. front and re-build the
other fences,

“We will also raise the kitchens and repair underpinning and
put in new front steps and platforms with canopies over the same
We will also put in suitable steps leading to the cellars

“"We will also straighten up and level all windows and ceilings
where required throughout the houses, and install whole window
panes wherever broken or pieced.

“We will also put the plumbing in first class condition through-
out and install two new baths in place of old ones.

“Install two new suitable Pease furnaces if price does not
exceed price quoted us $105.00 in 116 and 118 and two new chimneys
for the same, and put the furnace at 114 in good condition and
build new chimney for same.

“We will also repair plastering throughout the three buildings,
inside and out.

““We will install new electric bells, repair all brickwork, colour
and stripe all outside brick walls, paint all woodwork both inside
and out, old work two coats, new work three coats, paper the
houses throughout with paper to cost an average of 10 cents per
roll, and repair and replace all eave-troughing, down-pipes, and
valleys on the buildings.

““Also supply all door-locks and keys throughout the buildings
wherever necessary, repair all floors, and scrub and paint the same.
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“We agree to do all the above work in the best workmanship
manner and supply all material required for the job for the sum
of fifteen hundred dollars ($1,500.00).

“We are satisfied that the above work is all that is necessary
to put these properties in first class condition throughout. If any
additional items may be required, the work shall be done without
additional cost to you and to your entire satisfaction.

“Yours truly,
“House Repair & Service Co. Limited.
“C. A, Hull.
‘ Work to be started forthwith and completed within four weeks,
weather permitting. C. A, Hull.”

There is a question of extras as well as of 18 alleged defects or
omissions; but as, in my judgment, only a few of these are of any
moment in determining what principle of decision to apply, I will
deal with them from that standpoint.

I do not think it is needful to follow the Referee through the
minute detail on which he was obliged to involve himsell in order
*0 come to a conclusion. For if the rule invoked, that in Munro v.
Butt (infra), is not applicable, those details lose their significance
and become items of deduction only. It would necessitate very
strong evidence to induce an appellate Court to interfere with
the Referee’s finding as to quantum on such items as are involved
in this appeal. The Referee finds as follows:

“I find that the contract has been substantially performed by
the plaintiff, with some exceptions hereinafter dealt with, and that
the work has been accepted by the defendant, who is reaping a
most satisfactory return upon his investment.”

The whole evidence is extremely unsatisfactory and contra-
dictory. The respondent undoubtedly took the contract too low,
but it has spent on it, including extras, $2,314.80 or $814.80 over
the contract-price. The appellant turned over the inspection to
Hill & Smerdon, and, he says, depended on them. He derives his
evidence from those who worked on the job and were themselves to
blame if things were wrongly done, but even they testify to remedy-
ing defects pointed out, and one of them, Tanner, who had previous-
ly supported the respondent’s side of the case and gave a statement
to his solicitor, went back on it at the trial, and hedged con-
siderably on cross-examination. The result of the evidence of
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these men is not convincing. Apart from these witnesses, the
others, architects and builders, after viewing the premises, give
estimates quite out of line with the contract-price—reading “first
class shape” as requiring work much superior to what was done,
or was, 1 have no doubt, intended to be done when the contract
was signed.

Upon this basis, it is extremely difficult, if not impossible, to
reverse the findings of the Referee founded upon his judgment of
the value of the testimony and upon a personal inspection of the
work in the presence of both parties.

To judge whether the workmen were right in excusing them-
selves and in blaming the contractor, and to determine whether
the architects called as experts were qualified from their experienc
and reasonableness to express a just opinion, it is necessary to see
and hearthem, and I donot think the impression made on the Referec
can be disregarded in a case so peculiarly depending upon his
judgment of their truthfulness and capacity

[The learned Judge examined those of the items which were
most strenuously debated, and did not see his way to interfer
with the Referee’s findings as to any of them.)

The other objections, and some of those I have dealt with

being for work badly done or improperly completed 1l

leted, fall quite
outside the rule to which I have referred, and are in some cases

based on what I think is an erroneous construction of the contract

Indeed the :|Mu-”:ln|'~ architeet, Cotton, agrees on cross-examina-

tion that “first class' is 2 relative term, though in that sense he
will not go so far as to pronounce the work up to the proper
standard.

As to the extras which have been allowed, amounting in all to

$526.80, the Referee has found, as to $284.40 (including profit

that these were specially ordered and should be paid for. It is not
easy, upon the evidence, to differ with this finding, as there is
much to support it, notwithstanding denials by those who are said
to have given the directions. As to the remainder, the item for
locating, repairing, and thawing the water-pipes seems to rest upon
a reasonable basis of liability having been cast upon the contractor
by the conditions which supervened before he began work. The
claim for cartage is for drawing away old rubbish not caused by
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the respondent’s work. And as to the extra plastering, repairing,
and papering after the plumber, the claim is properly maintainable

as an extra, being done after the tenants were in, owing to the

bursting and rej

r of water-pipes

I'he result of the whole case, to my mind, is that the contract
has been substantially completed, though in some respects the
work is inferior and the results not as beneficial as the appellant
would like. These defects have been appraised after an extremely
patient hearing and a personal inspection, and as deducted by the
Referee are not serious in amount. Perhaps more should be
allowed, but the absence of any definite written complaint until
18 months had passed—although there were two inspectors
[employed by a real estate agent for this very purpose, at a very
insistent owner's request]—must have a strong bearing in gauging
the situation. Added to this is the fact that the houses were taken
possession of before nullx]rhltn!: and well rented, and that the
inspection of them after such occupation by tenants, 18 months
later, could hardly give a proper view of their condition when
they left the contractor's hands. There is nothing to shew that
had the respondent been desirous of supplying any defects origin-
ally complained of and still remaining during the 18 months, any
consent from the tenants had been obtained to interfere with their
possession or comfort,

These considerations make it impossible to apply the principle
of Munro v. Butt, 8 E. & B. 738, so strenuously contended for by
counsel for the appellant.

The decision in that case has a wide and well-recognised effect,

but it has been held to be inapplicable to such a case as the present,
in H. Dakin & Co. Limited v. Lee, [1916] 1 K.B. 566 (Court of
Appeal)—already followed by this Court in Diebel v. Stratford
Improvement Co., 38 O.L.R. 407, 33 D.L.R. 296, and in Taylor
Hardware Co, v. Hunt, 39 O.L.R. 85, 35 D.L.R. 504, and with
discrimination by the Second Divisional Court, in Burton v,
Hockwith, 45 O.L.R. 348, 48 D.L.R. 339; also by the Appellate
Division in Alberta, in Canadian Western Foundry and Supply Co.
v. Hoover (1917), 37 D.L.R. 285. The remarks in the Dakin case
of the Master of the Rolls might almost be applied literally in
this case. Mr. Justice Sankey in the Court below laid down three

rules which are adopted in the head-note as the result of the
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decision of the Court of Appeal. He says p. 574): "Where a
builder has supplied work and labour for the erection or repair of

a house under a lump sum contract, but has dej

parted from the

terms of the contract, he is entitled to recover for his ser
unless (1) the work that he has done is of no benefit 1o the

rent frrom the wor "‘v].l‘h

(2) the work he has done is entirely di

he has contracted to do; or |
left it unfinished.”

) he has abandoned the work

This is not new law, as appears by reference to the charge of
Tindal, C.J., to the jury in Cutler v. Close (1832), 5 C. & P. 33
See also Farnsworth v. Garrard (1807), 1 Camp
Place (1832), 1 Moo. & R. 218,

The standard set up by the stipulation that the work should be

done to the entire satisfaction of the owner differs somewhat from

what is demanded where a third party is to be the judge. In each

case, however, there must be the element of reasonable conduct

Where the work has to be done to the approval of the emple

ver
or building owner, in the absence of express | unambiguous
provision making such approval a conc precedent, the
maxim that “no man shall be judge in his own y Broom

Legal Maxims) is strong to raise a presumption aga
f the employer or building owner to determine

avour and without appeal any dispute as to the
of the workmanship or the amount of the price to be paid;
ind such approval, therefore, cannot be withheld by him unr¢
wbly: see Dallman v. King (1837), 4 Bing. N.C. 105

Here there is no evidence of a desire to be reasonable on the part
of the owner, but rather the reverse, while the inference may well
be drawn from the facts detailed that the owner is bound by the
acts of his inspectors, and that their objections were substantially
complied with so as to enable the owner to rent the property. He
did this without further detailing of complaints till long after the
respondent had, as he thought, finished the work. The provision,

indeed, as to satisfaction, as expressed, refers only to additional

items.

Appeal dismissed with costs
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DELANEY v, CITY OF TORONTO,

Ontario Supreme Court, Appellate Division, Meredith, CJ.C.P.,
Riddell, Middleton and Lennox, JJ, April 21, 1921,

Hicniways (§ IVA—127)—NONREPAIR—AUTOMOBILE ACCIDENT—ACTION
UNDER FATAL ACCIDENTS ACT FOR DEATII OF PASSENGER—DRIVER
OF  AUTOMOBILE  INTOXICATED — CONTRIBUTORY NEGLIGENCE—-
GUEST PARTY TO CONTRIBUTORY NEGLIGENCE — DISMISSAL OF
APrEAL,

If the owner of an automobile is so intoxicated as to render it
dangerous for him to drive the vehicle, a person who knowing of
his intoxicated condition and being more or less himself in-
toxicated, voluntarily takes his place in the vehicle as the guest
of the driver cannot escape the consequences of the driver's con-
tributory negligence when that contributory negligence is the
result of the driver's intoxicated condition; he really makes him-
self a party to the contributory negligence and is equally guilty
with the driver,

[Mills v. Armstrong, The Bernina (1888), 13 App. Cas, 1, dis-
tinguished; Plant v. Township of Normanby (1905), 10 O.L.R. 16;
Miller v, County of Wentworth (1913), 5 O.W.N, 317, applied. See
Annotation eriminal responsibility for negligence, 61 D.L.R, 170.]
ArreaL from the judgment of Orde, J., in aa action under

the Fatal Accidents Act, brought by the administrator of
the estate of James Delaney, for damages for his death in an
automobile accident, caused by the alleged negligence of the
City of Toronto, in allowing a portion of Dundas street to be
and remain out of repair.

The judgment appealed from is as follows:

Orpr, J.:—The plaintiff lives with his wife at Orangeville.
Their son, James Albert Delaney, was 25 years of age and
unmarried at the time of his death and was employed as an
instrument-man on the engineering staff of the Canadian
Northern Railway, his work taking him to North Bay and
places in that vicinity.

On Sunday the 2nd November, 1919, the day of the accident,
James Delaney was spending the week-end in Toronto, Early
in the afternoon of that day, James Delaney, his brother Harry
Delaney, and a friend named Staunton met at Harry's place and
about 2.30 or 3 p.m. started out in a motor car belonging to Harry
and Staunton for a drive about the city. Harry was 27 years of
age, and was an automobile mechanic and driver employed in a
garage, with 12 years’ experience in driving motor cars, and he had
driven cars during the war in France. The afternoon was spent
in driving about town, there was a stop somewhere for tea, and
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also later for supper, and they had also called to see some friends.
After supper the driving continued, apparently with no special
objective: as Harry Delaney expressed it, they “fooled about
town.” Some time between 8 and 9 o’'clock they were driving
southerly along the west side of Dundas street, Harry Delancy
driving, with Staunton beside him and James Delaney in the rear
seat. At a point a few feet past the south-west corner of Kenneth
avenue and Dundas street, the car struck a hole in the pavement
and after running a distance of 90 feet struck one of the Toronto
Street Railway poles on the edge of the kerb on the west side of
Dundas street, and James Delaney was so badly injured that he
died shortly afterwards.

That this street was in a very bad state of repair and had
been so for some time was abundantly proved. The pavement is
of brick, laid upon a concrete foundation. Matthews, the city
corporation's foreman, said that he had had a report from one
of his patrol-men about three weeks before the accident that the
road had become badly worn and should be repaired, and he admits
having seen the hole which it is alleged caused the car to swerve,
some time before the accident. The evidence of those who lived
in the street was that the hole had been there a long time. Mr.
Geary did not attempt seriously to contend that the street was
not in a state of disrepair which might render the city corporation
lisble under certain circumstances, but he contended that the
accident in this case was not caused by the negligence of the city
corporation or by the nonrepair of the road, but by that of the
deceased or of Harry Delaney, the driver of the car.

Harry Delaney said that the party had all had drinks at his
place before they started in the afternoon, but denied having
drunk anything after drinking at his sister’'s place. He also
denied having liquor in the car, but his evidence as to the drinking
was not at all clear or satisfactory. He admits having had at
least two drinks himself before they started, but says that he
drank less than the others. He says he thinks Staunton was not
drunk, but could not say that either Staunton or his brother was
sober, The physician who was called in immediately after the
accident says that the deceased had been drinking and that he
smelt liquor on him, and he says that one of the deceased’s friends
appeared to have had liquor.
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Both Harry Delaney and Staunton were taken in charge by
the police immediately after the accident, and they were locked up
on a charge of drunkenness. The charges were either dropped or
dismissed the next day, but two constables and a police sergeant
swear that Delaney and Staunton were both drunk when arrested,
that liquor could be smelt on them, and that they staggered.
Against the evidence of the police was that of James Turkington,
into whose house James was taken after the accident. Ie says
that Harry Delaney was very much excited but was “sober
enough,” and that he gave no indication of being under the
influence of liquor. This was corroborated by the evidence of
Mrs. Louisa Riddell. But the evidence of the police, coupled
with the admissions of Harry Delaney, makes it fairly evident,
I think, that the whole party were under the influence of liquor
at the time of the accident.

There was some contradictory evidence as to the speed at
which the car was going, but in my judgment the car was going
at a high rate of speed when it struck the hole. Delaney says he
was going between 15 and 20 miles an hour, that he felt a sudden
jar which jerked the steering wheel out of his hand, that one of
the tires blew out, and that the car threw in towards the kerb,
struck the iron post, and was completely wrecked.

The defendants sought to establish by expert evidence that a
car running at a proper rate of speed could have been stopped
before it struck the pole, and that the distance travelled after
it struck the hole shewed that it was either travelling at a high
rate of speed when it struck the hole or that the driver was negli-
gent in failing to get the car under control after it struck the hole.
There was some doubt as to whether the blow-out of one of the
tires had not occurred before the car struck the hole. What the
plaintiff, in my opinion, failed to explain, was the distance the
car travelled after it struck the hole before it struck the pole.
The car was either going at such a high rate of speed that it was
impossible to stop it, or Harry Delaney was not in such a condition
as to enable him to act in an emergency and stop the car in time
to avoid the accident. Under these circumstances I find it
impossible to avoid the conclusion that the car was going at a
high rate of speed and that the driver of it was not in a condition
to exercise such control of the car as to avoid striking the pole, and
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I go find. It may be that, notwithstanding the speed, a sober
driver could have so acted after striking the hole as to avoid
striking the pole, or that but for the high rate of speed Harry
Delaney in spite of his condition could have stopped the car in
time or have so steered it as to avoid the pole, but the combined
speed and lack of proper control constituted, in my opinion,
contributory negligence upon Harry Delaney’s part.

It was, however, contended on behalf of the plaintifi that,
notwithstanding my finding Harry Delaney guilty of contributory
negligence, James Delaney was not so identified with the car and
its driver as to be affected by it, and that on the principle of the
Bernina case the plaintiff is entitled to recover: Mills v. Armstrong,
The Bernina (1888), 13 App. Cas. 1; and the plaintiff also relies
upon Coop v. Robert Simpson Co. (1918), 42 O.1.R. 488, 42 D.L.R.
626; Godfrey v. Cooper (1920), 46 O.1.R. 565, at pp. 570 and 575;
51 D.L.R. 455, and Fafard v. La Cité de Québee (1917), 55 Can.
8.C.R. 615, 39 D.L.R. 717. These cases are examples of the
application of the decision in the Bernina case that the innocent
passenger is not precluded by the negligence of the owner or
driver of the car from recovering if there was negligence on the
part of the defendants. But counsel for the defendants contends
that James Delaney is not in the position of an innocent passenger.
He was clearly not a passenger in the sense in which the plaintifl
was in the Bernina case or in the Fafard case, in both of which the
plaintifis had paid for their accommodation in the vessel or
vehicle. On the other hand, he was not in quite the position of
the plaintiff in Dizon v. Grand Trunk R.W. Co. (1920), 47 O.L.R.
115, 51 D.L.R. 576, for in that case the plaintifi was one of five
men who together procured the motor car, and the driver (also
one of the five) was driving as their agent and under their control.
Here the car belonged to Harry Delaney and Staunton, and James
was merely their guest. But, even with this distinction from the
Dizon case, i8 it one to which the Bernina case applies? That
this question is not a simple one may be gathered from the judg-
ment of Lord Bramwell in the Bernina case, 13 App. Cas. 1, at
p. 11, where he speaks of the cases as being of “extreme difficulty.”
And Lord Bramwell there suggests many of the difficulties which
may arise in endeavouring to apply the principle. The doctrine
of “identification” with the driver of the vehicle which had been
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propounded in Thorogood v. Bryan (1849), 8 C.B. 115, was of
course exploded by the decision in the Bernina case. Lord
Herschell in the latter case suggested a class of case in which the
injured person would be precluded from recovering when the
driver of the vehicle or the person navigating the vessel is guilty
of contributory negligence, namely, where the one is the servant
or the agent of the other: 13 App. Cas. at pp. 5 and 6. And it
is on the principle of agency that Dizon v. Grand Trunk R.W. Co.
rests. But it does not follow that the right to recover in spite of
the contributory negligence of the third person depends solely
upon any such legal relationship as that of principal and agent
or of master and servant. These are merely examples of cases
where that relationship precludes the master or principal from
recovering against one of the negligent parties, or tort-feasors,
because of the contributory negligence of a third party, the other
tort-feasor. And in endeavouring to establish a principle for
cases to which the Bernina principle ought not to apply, there is
the danger of trying to adjust the circumstances to fit the “identi-
fication" theory of Thorogood v. Bryan. In cases where the person
who is guilty of contributory negligence is the servant or agent
of the injured person, there is in a sense an “identification” of the
injured master or principal with the guilty servant or agent.
But the reason why the master or principal cannot recover in
such a case seems to be that the relationship makes the negligent
act of the servant or agent that of the master or principal, so
that in an action against another negligent person he cannot be
held to say that he himself was not negligent. But that there are
other grounds on which one who is a guest in a vehicle may himself
become a party to the contributory negligence of the driver,
though having no control over the latter, is shewn by the cases of
Plant v. Township of Normanby (1905), 10 O.L.R. 16, and Miller
v. County of Wentworth (1913), 5 O.W.N. 317. In Plant v. Town-
ship of Normanby Meredith, J. (now Chief Justice of the Common
Pleas), discusses the position in which a guest of the driver of a
vehicle is placed when the driver is guilty of contributory negli-
gence. There the plaintiff was injured while in & vehicle driven
by her mother. Both the defendant township corporation and
the mother were guilty of negligence, that of the mother con-
sisting of careless driving and the use of defective harness. It
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was held that the lack of knowledge of the condition of the harness
on the part of the plaintiffi under the circumstances exempted
her from being a party to the contributory negligence of the
mother, but it is clear that, had she known of it, or had the circum-
stances been such as to cast upon her the duty of satisfying herself
that the harness was safe, she would not have been entitled to
recover. In Miller v. County of Wentworth Middleton, J., com-
ments upon Plant v. Township of Normanby and distinguishes
the two cases. He holds that, while the driver's negligence is
not necessarily to be attributed to the passenger, the circumstances
were different where the whole situation was as much known to
the one as to the other.

In the present case James Delaney voluntarily accompanied
his brother and another as a guest in a motor car, when all three
were more or less intoxicated. Harry Delaney’s condition was
such as to render it dangerous for him to drive the car. In my
judgment, a man who in such circumstances chooses, even as a
guest, to entrust himself to the care of the driver, cannot be
allowed to escape the consequences of the driver's contributory
negligence, when that contributory negligence is itself the result
of the driver's intoxicated condition. While the doctrine of
volenti non fit injuria is not strictly applicable, there is practically
the same voluntary taking of the risks involved. James Delaney
really made himself a party to the negligent driving of the car by

his brother, and was himself, under the circumstances, equally

guilty of contributory negligence.

The action will, therefore, be dismissed; but, as the negligence
of the defendants also contributed to the accident, the dismissal
will be without costs.

Lennoz, K.C., for the appellant.

Geary, K.C., for the defendants, respondents, was not called
upon.

Tue Courr dismissed the appeal with costs. The Chief
Justice referred to Flood v. Village of London West (1896), 23
A.R. 530.
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REX v. DUMONT,

Ontario Supreme Court, Appellate Division, Meredith, C.J.0., Maclaren,
Magee, Hodgins and Ferguson, JJ.A. January 31, 1921,
CrimiNan Law (§ITA—30)—MURDER—JUDGE'S INSTRUCTIONS TO JURY—

SUrFiciENcy,

The failure of the trial Judge on a trial for murder to pointedly
direct the attention of the jury to the fact that there was no evi-
dence to support a conviction without the testimony of the widow
of the deceased and to the contradictory statements made by hec
going to shew that she was not a credible witness, Held not to
be want of direction sufficient to vitiate a conviction for murder.

The failure to charge the jury as to the law respecting justifica-
tion or excuse in self-defence was not misdirection or non-
direction vitiating the verdict where the evidence shewed that
the death was caused by a blow on the head and a rope tied around
the neck of deceased probably while he was unconscious,

The rule requiring the trial Judge to advise the jury that it is
not safe to convict on the uncorroborated evidence of an accom-
plice is a rule of practice and not of law, and failure to follow the
rule is not in Ontario the subject of a reservation under the
statute,

[Reg. v. Smith (1876), 38 U.C.R, 218; Reg. v. Lloyd (1890), 19

O.R. i Rex, v, Frank (1910), 21 O.L.R. 196, followed. See Anno-

tations, 1 D.L.R. 103, 64 D.LR. 1]

Case stated by Latcurorp, J., pursuant to the direction of the
Second Divisional “'ourt: see Kex v. Dumont (1921), 19 O.W.N.
426.

The prisoner was found guilty of the murder of Cyrille Ray-
mond, after trial before Larcurorp, J., and a jury, at North Bay,
on the 5th October, 1920,

Marie Raymond, the wife of the deceased, was the principal
witness for the Crown. She admitted that the prisoner had been
her paramour before and after the death of her husband. It
appeared that at the inquest and at the preliminary inquiry before
a magistrate she had, probably with a view of shielding the
prisoner, withheld the story which she told at the trial, which
supported the theory of the Crown that Raymond in his own
house was struck with a bottle in the hands of the prisoner and
was afterwards strangled. The defence was that the prisoner did
not do this, and that he was not in Raymond's house when,
according to the testimony of Marie Raymond, the blow with the
bottle was struck.

Marie Raymond also testified that her husband was in the
act of turning round to take hold of an axe when the prisoner
struck him with the bottle.
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The questions framed by the Second Divisional Court, and
stated by the trial Judge, were as follows:—

1. Was there a want of direction to the jury, vitiating the
verdict, in not pointedly directing the attention of the jury to
the fact that, without the testimony of the woman, there was no
evidence to support a conviction; and to the contradictory state-
ments made by her going to shew that she was not a credible
witness?

2. Was there misdirection or nondirection, or both, vitiating
the verdict, in that part of the charge dealing with the evidence
regarding getting the axe and the effect of that evidence; and in
not charging the jury as to the law respecting justification or
excuse in self-defence?

J. W, Curry, K.C., and G. L. T. Bull, for the prisoner.

Edward Bayly, K.C., for the Crown.

Merepith, C.J.0.—The theory of the Crown was that Ray-
mond was struck with a bottle in the hands of the prisoner and
afterwards strangled. The defence was that the prisoner did
not do thig, and that he was not in the house of Raymond
when, according to the testimony of Marie Raymond, the
widow of the deceased, the blow with the bottle was struck.

According to the evidence, Marie Raymond, who was of easy
virtue, lived with her husband in a house in Sturgeon Falls, owned
by the father of the prisoner or the prisoner, with whom she became
acquainted owing to his calling at the house to collect the rent,
and she became “intimate sexually” with him. In the afternoon
of the 23rd April, 1919, she went with the prisoner and Cyrille
Laberge, who was a witness for the defence, taking with her
her baby and a little sister, and the prisoner had connection with
her then. On the evening of that day, the prisoner came to her
house and invited her to drive with him to Cache Bay. She
consented, and after they had started they met Laberge and he
got into the “rig” in which they were driving. They returned
to the house later on, according to the testimony of Marie Raymond
about 11 o'clock p.m., and according to Laberge about 10 p.m.
The stories of Marie Raymond and Laberge differ widely at this
point. She says that the prisoner and Laberge entered the
house. Laberge says that they did not but went to their homes.
The testimony of Marie Raymond was that after entering the
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living room of the house her husband said to the prisoner: “I
told you before never to put your foot in my house again and
here you are again to-night;” to which the prisoner replied, “It
is none of your business;” that her husband then said: “I will
attend to this. I will take my axe and I wil' ~t you out of my
house;”” and that her husband then turned around to take hold
of the axe, and that the prisoner then struck him on the side of
the head with a bottle, “like a rye bottle;” that the deceased was
felled by the blow and fell down on the side of the stove and then
rolled on to the floor, and that she did not see him move; that
she then went upstairs. In about ten minutes she came down
and saw the prisoner picking her husband up. When upstairs
she heard the prisoner swearing; when she came down the prisoner
told her to go up stairs, that she had no business there; she came
back again in about 10 minutes and found the door leading to
the kitchen closed; she opened the door about 3 inches in order
to see what was going on in the kitchen and saw the prisoner
holding her husband in his arms; Laberge was then “laying against
the door inside with his hand on the latch;” the prisoner was
holding her husband in his arms, was leaning towards him; she
then shut the door and went and sat near the stove in the living
room. She then heard the side door of the kitchen that leads
outside opened; she then went into the kitchen and saw the
prisoner and Laberge carrying her husband through the doorway;
the horse was standing close to the back door of the kitchen, and
the back of the buggy was towards the front of the house; after
seeing this, she closed the door and went back into the house, and
from there she “heard the rig go;"" she saw the prisoner passing
the house on foot about 1 o'clock in the morning; he had a flash
light, and he turned it on her window and then on himself; she
saw the prisoner the next morning at the house next door to hers,
and asked “what he had done with her husband;” and he told her
that she had no business to know that; the prisoner came to her
house the next night, and she had sexual connection with him;
she then asked him what had become of her husband, and he
replied, “If I tell you, you will give me away in some way;" she
saw him often after that, and often asked him about her husband,
and he told her “there was no need of me knowing anything about
it, and if he told me that I might give him away.”
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This evidence was uncontradicted except in so far as the
testimony of Laberge was in conflict with it.

Nothing was heard of the deceased after the 23rd April until
the 6th May following, when his dead body was found in a little
shrubbery 30 or 35 feet from the road between Sturgeon Falls
and Cache Bay. The body was lying on its back, “just sideways,”
and was clothed; a rope about 16 inches long was tied very tightly
about the neck; there was a mark as of a blow on the head, back
of the ear, and decomposition had set in. Sylva Mayer, who
gave evidence as to this and was then Chief of Police of Sturgeon
Falls, removed the body to the undertaker's.

A post mortem was performed by Dr. Colonmbe, assisted by
Dr. Aubin, at the undertaker’s on the 8th May. According to
his testimony, the probable cause of the death was direct violence;
the right eye-ball was punctured, “collapsed and shrunken;”
there was a wound on the head of the size of a hen's cgg, and the
cheek had been cut through; there was a half-inch rope around
the neck, which had made “a hard dry furrow on a st aight hori-
zontal line,” which had left a bluish yellow mark. Iis opinion
was that the wound was probably caused by a foreible blow
with a blunt instrument, and he ascribed the death to the blow
and the tying. He thought that the blow might have caused
concussion of the brain, rendering the deceased unconscious, and
the tying caused asphyxia.

Dr. Aubin corroborated the testimony of Dr. Colonmbe, and
he added the statement that the death was caused by “strangula-
tion or smothering or asphyxia.”

It was also shewn that a strap was found lying on the body when
at the morgue, and that there were creases on both hands as if
they had been tied with the strap.

Peter Dupuis, the livery stable keeper from whom the buggy
was hired, testified that when he left the stable about midnight
it had not returned, contradicting in this respect the testimony
of Laberge, whom he also contradicted as to payment having
been made to him for the hire of the buggy when it was returned,
and it was also shewn that the deceased’s residence was distant
about a quarter of a mile from the livery stable.

The only evidence adduced by the prisoner beyond that of
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Laberge was as to character, and the prisoner did not testify on
his own behalf.

In his charge to the jury the learned trial Judge told them
that they were the only judges of fact, and that his only duty in
regard to the fact was to try to point their way—that was all—
“not to direct your minds in any way to any conclusion that
you do not in your own view regard as right.” He then put to
them the question, “Was the deceased killed?”" and asked if, in
view of the medical evidence, they could have any doubt of that;
he then referred to the evidence as to the finding of the body and
the condition of it when found, stating that what he told them
was the evidence as he understood it but that it was for them
to say whether or not he stated it correctly, and he asked if that
indicated to them that the deceased was killed, telling them
that if they were satisfied that he was not killed, they need con-
sider the matter no further; he next told them that if they were
satisfied that the deceased was killed, the next question was,
“Was the prisoner the man who killed him?”” He then told them
that in considering that question they would have to consider
all the circumstances disclosed, and said that Marie Raymond
“was a woman of evil courses, call her what you like, strumpet
or harlot or prostitute, any of these words describe the woman
she was.”

The learned Judge thus recapitulated, accurately 1 think,
the testimony of Marie Raymond down to the time, as she said,
when the three entered the house on the evening of the 23rd
April, and referred also to the testimony of Laberge that after
reaching the house he and the prisoner drove away, and told the
jury that, if they believed Laberge, “they did not kill that man
that night, neither the one nor the other, they had nothing to
do with it.”

He then turned to the woman's story and pointed out that it
agreed with the testimony of Laberge down to the time when
they reached the house, telling the jury: “You are entitled to
regard probabilities, what was likely to have happened, when
you have a contradiction between two witnesses, and there are
other matters which you must regard, but you can regard the
probabilities.”

He then repeated his statement that, if they were satisfied
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that Laberge was telling the truth, they need go no further, and Ont,
went on to refer to the fact that the woman on two occasions App. Div

at the inquest and at the preliminary inquiry before the magistrate Ras
had withheld the story which she told at the trial, and asked v

. . R Dusont,
the jury: “Now is there any reason why on two occasions she

preferred to be silent regarding Dumont, and is there a reason MreithC10
why on another occasion she told the same story that she told
here? Was she telling the truth to-day? Making all allowances
for her immorality, for her want of morality, since, unfortunately,
she is not alone in that, there have been members of her profession
from very early days and there always will be, but did she tell
the truth? If she told the truth, Laberge was not telling the
truth; if Laberge was telling the truth, she was not. Now, when
a person makes a false statement, there is some motive for it.
Possibly you can understand the motive she had in protecting
this man on two occasions when she was brought face to face
with the circumstances of the death of her husband. When she
was asked to-day why she did it, she said she was afraid of him.
If her story to-day is correct, she wanted to protect him and did
protect him on two occasions—telling the truth on the afternoon
of the preliminary hearing and as she swears to-day that what
she says is the truth.”

The learned Judge recapitulated the outlines of the story
she told at the trial, and, after referring to the contradiction of
Laberge by Dupuis, said that, assuming that what happened
in the house was as Laberge told it, the prisoner was not guilty;
but that, assuming that the woman's story was true and the
prisoner killed the deceased, the next question was, “Was his
act murder or manslaughter?” He then defined the difference
between murder and manslaughter and illustrated it by examples.

The learned Judge concluded his charge by telling the jury
that they had three questions to answer:

“Was this man killed? If not, the prisoner is not guilty.” "If
he was killed, did the prisoner kill him?" and “If he did kill
him, was the killing murder or manslaughter?”

The learned Judge said that the prisoner was entitled to the
benefit of any reasonable doubt, and that after the able addresses
of counsel he did not think that he could usefully add anything else,
and expressed his regret at having taken up so much of the jury's
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time, “in roughly directing or attempting to direct your attention
to what I think is the law and the salient facts of the case.”

Although counsel for the prisoner at the close of the charge
asked to be permitted to put in an answer said to have been
made by Marie Raymond on eross-examination at the preliminary
hearing, and to have the jury’s attention called to the fact that
she did not mention the 23rd April, no objection to the charge
was made, nor was the trial Judge asked to call the jury’s attention
to anything else than what I have mentioned, or to instruct them
otherwise than he had done. No suggestion was made, at any
stage, that Marie Raymond was an accomplice or an accessory
after the fact, and that the jury should therefore have been
advised not to conviet upon her evidence unless it was corrobo-
rated in some material part involving the guilt of the prisoner.

I am unable to see any ground upon which Marie Raymond
could be held to be an accomplice or an accessory after the fact.

Section 69 of the Criminal Code defines who are to be deemed
parties to and guilty of an offence. They are those who: (1)
actually commit the offence; (2) do or omit an act for the purpose
of aiding any person to commit the offence; (3) abet any person
in the commission of the offence; (4) counsel or procure any
person to commit the offence.

An accessory after the fact to an offence is one who receives,
comforts, or assists any one who has been a party to such offence
in order to enable him to cscape, knowing him to have been a
party thereto (sec. 71).

An accomplice is one who, under the provisions of sec. 69,
is a party to the offence.

There is nothing to shew that Maric Raymond, though she
was present when her husband was struck with the bottle, did
or omitted anything which rendered her guilty of the offence
which was committed; there was nothing o indicate that she
had any part in the killing, either by direct act or by aiding or
abetting the murderer. Indeed, everything pointed to the opposite
conclusion. The blow was struck as the result of an altercation
between the prisoner and the deceased, which resulted in the
deceased reaching for his axe and the prisoner strikiug him with
the bottle. Even if she had been passively acquiescing in the
act of the prisoner, that would not have made her a »arty to
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the offence. Mere passive acquiescence is not such a participation
in an offence as will constitute a person an aider or abettor or
make him criminally liable for the offence: Rex v. Hendrie (1905),
11 O.L.R. 202,

She did nothing after the offence was committed to make her
an accessory after the fact. She did nothing to receive, comfort,
or assist the prisoner; her failure to disclose the offence did not
make her an accessory after the fact: 1 Hale P.C. 618; Regina v.
Smith (1876), 38 U.C.R. 218.

The rule requiring the trial Judge to advise the jury that
it is not safe to convict on the uncorroborated evidence of an
accomplice is a rule of practice and not of law, and the cases in
this Provinee have decided that failure to follow the rule is not
the subject of a reservation under the statute: Regina v. Smith
(supra) ; Regina v. Lloyd (1890), 19 O.R. 352, 356, and cases there
cited.

In England, the jurisdiction of the Court of Criminal Appeal
is wider than that possessed by this Court. There the Court has
jurisdiction to entertain an appeal on any ground which appears
to the Court to be a sufficient ground of appeal, provided that
leave to appeal has been granted; our jurisdiction is limited to
questions of law and to granting a new trial on the ground that
the verdiet is against the weight of evidence.

The case of Rex v. Tate, [1908] 2 K.B. 680, for a reference to
which I am indebted to my brother Ferguson, has therefore no
application. In that case, the conviction was quashed because the
trial Judge had not cautioned the jury against convieting upon
the uncorroborated evidence of an accomplice, and the rule requir-
ing the Judge so to caution the jury was treated as a matter of
settled practice, and therefore not, to use the language of Harrison,
C.J., in Regina v. Smith, “of positive law.”

I have dealt with this aspect of the case although the question
is not open on the reserved case, and according to my recollection
it was not argued at the bar. I refer to it only because since the
argument it has been suggested that Marie Raymond was an
accomplice, and that the jury should have been instructed in
accordance with the rule of practice to which reference has been
made.
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In my opinion, both of the questions asked should be answered
in the negative,

I have carefully read the evidence and the charge of the learned
Judge, and have summarised them in what I have written—per-
haps at too great length-—and I am quite unable to see that there
was any want of direction by the learned Judge in not pointedly
calling the attention of the jury to the fact that without the
testimony of the woman there was no evidence to support a
conviction, and to the contradictory statements made by her
going to shew that she was not a credible witness,

It will have been seen, from what I have said, that the learned
trial Judge more than once pointed out to the jury that if they
believed the testimony of Laberge they should acquit the prisoner,
but that if they believe the testimony of Marie Raymond he
was guilty of homicide amounting either to murder or man-
slaughter, leaving them to say which.

As I have said, he also referred to the contradictory statements
which had been made by Marie Raymond, and they were doubtless
pressed upon the jury by counsel for the prisoner as giound for
disbelieving her and for accepting the testimony of Laberge. If
the latter part of the question is based on the theory that it was
the duty of the trial Judge, in effect, to tell the jury that they
should not accept the woman's testimony because of her character
and the previous contradictory statements she had made, I am,
with respect, unable to agree that any such duty rested upon him.
if, as I gather from the charge, my brother Latchford, who saw
the witness and observed the manner in which she gave her
testimony, believed that she was telling the truth, which is the
conclusion to which I have come after a careful perusal of the
reporter’s notes, he was justified—if indeed it was not his duty—
in pointing out to the jury any reason disclosed at the trial why,
notwithstanding her previous statement, her testimony given
before them should be accepted, not, of course, telling them
that they should accept it, but giving the reasons which he thought
should lead to that conclusion.

We had to consider a somewhat similar question in Rex v.
Coppen, 47 OL.R. 399, 53 D.L.R. 576, and there dealt
with the principle upon which a Judge’s charge is to be dealt with
when it is attacked for nondirection or misdirection, and reference
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may be made to the cases there cited and to Rex v. Immer (1917),
13 Cr. App. R. 22,

I come now to the second question, and am unable to under-
stand on what ground the prisoner had the right to have it left
to the jury to say whether he was not justified in striking the
blow with the bottle as an act of self<defence. There was nothing
to warrant that conclusion. Apart from the fact that, according
to the medical testimony, the death of the deceased was caused by
strangulation subsequent to the blow, the facts are such as to
shew that there was no justification for striking with the bottle;
although the deceased was reaching for his axe, there was nothing
to prevent the prisoner from leaving the house as he had been
ordered to do, without having been injured. The very object
of reaching for the axe was to compel him to leave the house.

But, even if he was justified in striking the blow, he had no
answer to the charge of strangulation except his defence of not
guilty.

The fact to which T have already referred, that my learned
brother's charge was not objected to and that he was not asked to
direct the jury to anything with which he had not dealt in his
charge, or to call their attention to anything to which he had
not referred, would seem to indicate that counsel for the prisoner
was satisfied with it except as to the one matter which he men-
tioned, to which reference has been made.

I entertain the opinion that, if those who knew what happened
on the fateful night and early morning would speak and speak
the truth, it would be found that when the prisoner and Laberge
saw the unconscious body of the man who had been struck with the
bottle, lying on the floor, they came to the conclusion that he was
dead and determined to get rid of what they thought to be the dead
body, and that afterwards, having discovered that there was still
life in the man, they finished their work by strangling him to
death.

MacrAreN, J.A., agreed with Mereorra, C.J.0.

Hooains, J.A.:—I agree entirely with the judgment of my
Lord the Chief Justice of Ontario, and only desire to add a word
as to one question.

The learned trial Judge having declined to reserve a case,
the Second Divisional Court, on the prisoner’s application,
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directed the trial Judge, under sec. 1015 of the Criminal Code,
to do so. I presume that counsel urged there all grounds which
he thought were properly open to him. The Court confined its
direction to two questions, and these questions were accordingly
stated by the learned trial Judge, their form being settled by
the Divisional Court. That this was proper appears from Rex
v. Tansley (1911), 3 O.W.N. 411, 19 Can. Crim. Cas. 42, and
Rex v. Coleman (1898), 30 O.R. 93, 108.

In my opinion, it is neither our duty nor within our province
to travel outside the limits thus defined by another Divisional
Court. But, as opinions have been expressed upon something
which has not come before us in the stated case, I may perhaps
be pardoned for dealing with it, notwithstanding my objection
to its introduction.

I cannot regard the widow as an accomplice. The test is:
could she have been indicted, under the wide provisions of our
Code. for the offence for which the prisoner has been convicted?
If she could, then any spectator of a crime might find himself
described as an accomplice, for here she only saw the first blow
struck and later witnessed the carrying out of her husband.
However much she was to blame by her conduct in causing the
prisoner to frequent her house, she was no party to his act, nor
did she do or omit any act for the purpose of aiding him, nor did
she abet, counsel, or procure him to do it, nor receive, comfort,
or assist him in order to enable him to escape, knowing him to be
a party to the crime. She may have suspected, but upon the
evidence she did not know, nor, until the jury pronounced the
prisoner guilty, did any one know of a surety who murdered
Raymond. 1f she were an accomplice, yet there is no rule of law
which requires in this Province a caution to the jury that they
should not convict on the uncorroborated evidence of an accqm-
plice alone. I may add to the cases cited by my Lord, Rex v.
Frank (1910), 21 O.L.R. 196.

If it was necessary to find corroboration, the evidence of
Laberge that he and the prisoner were on the road outside the
house on that night, and the conduct of the prisoner in refraining
from denying in the witness-box his presence inside the house
on the night in question, with all that this involved, was sufficient
for the jury to act upon. In Rex v. Clark (1901), 3 O.L.R. 176,
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Osler, J.A., with whom concurred Armour, C.J.0., Maclennan,
Moss, and Lister, JJ.A., said (p. 181): “The Judge was at liberty
(as a jury are, though they must not be told so) to draw an infer-
ence unfavourable to the prisoner from the fact that he did not
testify on his own behalf.’

And in the more recent cases of Mash v. Darley, [1914] 3 K.B.
1226, and Rex v. Marks Feigenbaum, [1919] 1 K.B. 431, silence
or neglect to give evidence has been considered as corroboration
of the evidence implicating the accused.

But, if the widow were considered as an accomplice, then how
does the case stand? In Rex v. Tate, [1908] 2 K.B. 680, 21 Cox
C.C. 693, where the jury had not been cautioned in accordance
with what Lord Alverstone, C.J.,stated to be the universal practice,
yet at the end of his judgment, as reported in Cox, this significant
sentence appears (p. 696): “I repeat that if, in this case, there
had been corroborative evidence our decision would have been
different, notwithstanding the absence of warning to the jury.”

Lord Reading, C.J., in Rex v. Ahlers, [1915] 1 K.B. 616,
expresses much the same idea, which accords with sec. 1019 of
our Code, when he says (p. 626): “Before we can uphold a verdict
of guilty after misdirection, we must be satisfied that, had the
proper direction been given, the jury would have come to the
same conclusion and convicted the prisoner.”

There can be no doubt, I think, that after the evidence of
the widow, the contradiction of the exculpatory testimony of
Laberge, and the want of denial by the prisoner of his presence
inside the house, the jury would have come to the conclusion

that the prisoner was guilty of the crime charged. The widow's -

evidence left her without a shred of moral respectability, yet
the jury must have been impressed with its truth and the support
which it undeniably got from the circumstances I have referred
to. It is not possible, to my mind, to determine that the absence
of the usual caution, under the circumstances, occasioned any
substantial wrong or miscarriage of justice.

Magee, J.A.:—In this case several questions arise out of
those directly stated for our opinion, and one must try to deal
with them irrespective of any idea one may have formed as to
the propriety of the verdict. My Lord the Chief Justice has
detailed the facts of the case very fully, and I will only refer to
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what seem to me the outstanding features which present them-
selves for consideration.

The deceased Cyrille Raymond resided with his wife and
child at Sturgeon Falls, but he worked at Cache Bay, about five
miles distant. He was in the habit of going from home to his
work at the beginning of the week and returning at the end or
frequently at intervals of two or three days during the week.
His wife, about 18 years old, had fallen into evil ways and fre-
quently received men at the house during her husband's absence
and despite his expostulation. One of these men was the prisoner
Dumont, whom, according to the wife's evidence, Raymond had,
on more than one occasion shortly before his death, found at the
house and whose presence he had forbidden. The prisoner had
to him given as a reason for being there that he had come about the
rent of the house, which it would appear belonged to his father,
On the Friday before his death Raymond had taken a police
officer with him to the house and there found the prisoner Dumont
and one Laberge with the wife. On Tuesday and Wednesday
the 22nd and 23rd April, 1919, he was at his work at Cache Bay,
and on that Wednesday evening, about 6 p.m. or later, left his
employer with the expressed intent of walking home. Except as
detailed by his wife at the trial, he is not known to have been
again seen alive, and nothing more was heard of him until his
dead body was found on the 6th May, 1919, in a clump of under-
growth between Cache Bay and Sturgeon Falls, about half a mile or
more from his house. It bore the indications of murder to which
my Lord has referred. An inquest was held on the 10th May,
1919, and the widow being called as a witness swore that she had
last seen her husband on Monday the 21st April, and had not
seen him on Wednesday the 23rd April, and he had not come
home then, and she had expected him on Saturday the 26th April.
In May, 1920, in consequence of some statements made by her
while in charge of police officers, the prisoner Dumont and Laberge
were arrested on the charge of the murder of Raymond, and the
preliminary investigation was held before the Police Magistrate
on the 20th May, 1920. Mrs. Raymond was called as a witness
for the prosecution, and then again swore that she had not seen
her husband on that Wednesday night nor from the previous
Tuesday morning, when he left for his work, until after his body
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was found; and, though admitting that she had on that Wednesday
afternoon been with Dumont and Laberge on the outskirts of
Sturgeon Falls and there had improper intercourse with them
and that she had had a buggy-drive with them that same evening
to Cache Bay, returning with them about 11 p.m., she swore
that when they arrived at her house neither of the two men had got
out of the buggy, that both had driven away as soon as she herself
got out of it, and neither of them had entered the house; and,
while professing not to remember having made some previous
statements, accounted for others by saying they were not made
under oath, and said that what she now stated was under oath and
the truth. It was not until her examination was resumed in the
afternoon of the same day after a midday adjournment that
she changed her story and gave evidence of what occurred at the
house on the return from the buggy-drive and told of the husband’s
presence there, the blow by Dumont, subsequent occurrences in
the outshed, and the carrying out of the body by Dumont and
Laberge to the buggy at the back door, and her own inaction
as my Lord has detailed.

It would not, I think, be an unreasonable inference that the
murder was completed in the house and that her husband was
being strangled when she saw Dumont bending over and holding
him. A double house was next door to her with only the width
of a roadway between, and the nearer half of it was occupied.
Other houses were across the street. There was nothing to have
prevented her going out for assistance. She made no such attempt
and no outery. Later in the night Dumont went past, signalling
his presence to her,

She admits having had intercourse with Dumont several times
within a few days after the horrible evening, and during the
following week, when apparently no one but Dumont and Laberge
and she knew what had happened; she went away from her home
for four days and nights with Dumont and passed as his wife.
She professed to her relatives and to others that she knew nothing
of the reason of her husband s absence. On the two subsequent
occasions referred to, she, according to her present testimony,
committed perjury and denied the facts, to screen this prisoner
and prevent his punishment. She says that several times before
the body was found she asked Dumont what had been done with
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her husband, but it is manifest that neither question nor answer
indicated belief in the husband's existence. She says now that
in her former denials she was actuated by fear of Dumont, who
told her it could only be through her that discovery could be
had—that of course and her alleged non-participation would be
for a jury to pass upon.

If what occurred in the house that Wednesday night had been
seen through a window and heard by an observer outside, and
if the other facts referred to were proved, and if a jury found the
wife guilty of murder as a participant or an accessory before the
fact, I question very much whether the verdict could be disturbed.
Her subsequent acts as well as her previous conduct would be
available as indications of previous intent, and their weight as
evidence is not confined to their own or subsequent dat's of
criminality.

But whether such a verdict of a jury would or would not be
disturbed, she was, I think, undoubtedly an accessory after the
fact, by her perjury on two occasions to prevent the discovery and
punishment of the murderer. An accessory after the fact was
defined as a person who, knowing a felony to have been committed
by another, receives, relieves, comforts, or assists the felon:
1 Hale P.C. 618; 1 Russell on Crimes, 7th ed., p. 126; 4 Bl. Com. 37;
and generally any assistance whatever given to a felon to hinder
his being apprehended, tried, or suffering punishment, makes the
assister an accessory: 4 Bl. Com. 37.

In Regina v. Hansill (1849), 3 Cox C.C. 597, Erle, J., said
(p. 599): “The assistance must be such as would tend to prevent
the principal felon from being brought to justice. The question
is, did he, after the felony was complete, assist the felon to elude
Jjustice?”

I have not found an instance of assisting by perjury, but I
cannot imagine anything of more effectual assistance in such a
case as this than the refusal to do her duty to the State to tell the
truth on these two pertinent occasions, and not only refusing to
tell the truth but telling actual untruths. 1t was certainly more
effectual than, after telling the truth, to have furnished the guilty
man with a horse or money to escape or concealing him from
pursuit or bribing his gaoler. But see Anon. (1561), Francis Moore's
Reyorts, p. 8 (case 29), as to the victim of robbery agreeing for
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reward not to give evidence. It is of course necessary that the
person assisting should know of the guilt. Here there was ample
evidence to convince a jury of the knowledge. The Criminal
Code, sec. 71, which defines an accessory after the fact, does not
change the law in declaring him to be one who receives, comforts,
or assists the party to an offence in order to enable him to escape,
know'ng him to have been a party thereto.

If then Mrs. Raymond was an accessory after the fact, she was
an accomplice. That term “includes all the participes criminis,
whether they are considered in strict legal propriety as principals
in the first or second degree, or merely as accessories before or
after the fact:"” 1 Russell on Crimes, 4th ed., p. 49, citing Fost.
341-—as to which see Regina v. Smith, 38 U.C.R. 218 (1876).

It has long been considered that the evidence of accomplices
should be scanned with very serious consideration, not to say
suspicion and doubt, so that many Judges advised juries not to
act upon it unless it was corroborated, but to acquit, and in some
cases took it upon themselves to withdraw the case from the
jury and discharge the prisoner, and it came to be seriously argued
as a rule of law that without corroboration juries could not properly
convict. That contention could not be maintained, and it is
well-settled that, if the jury chooses so to do, it may accept and
convict upon the evidence of the accomplice alone without any
corroboration, and that the rule which treated such evidence
as insufficient was one of practice only and not a rule of law, and
the verdict could not be set aside for absence of corroboration.

But it still remained and remains the duty of the Judge to
point out to the jury the danger which attends the acceptance
of an accomplice’s testimony, and the strong temptation to throw
all or the chief blame upon others concerned or even to inculpate
innocent persons. Despite some dicta that this is discretionary
with the Judge and that his refusal or failure cannot be reviewed,
it is, I think, clear that it is a duty which is owing to the accused
person, the failure to perform which vitiates the conviction, unless
the Court is able to apply sec. 1019 of the Criminal Code, which
provides that no conviction shall be set aside or new trial directed
unless in the opinion of the Court of Appeal some substantial
wrong or miscarriage was occasioned.

In Rez v. Tate, [1908] 2 K.B. 680, the Judge had omitted to
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advise the jury that they ought not to conviet upon the uncor-
roborated testimony of an accomplice, and simply left it to them
to say which of the two stories they believed, and the jury found
the prisoner guilty. The Court of Criminal Appeal, in agreeing
that there was no power to set aside a verdict of guilty for want
of corroborative evidence, added (p. 682) this qualification, “assum-
ing that the jury was cautioned in accordance with the ordinary
practice,” and they quoted with approval the statement that
though the practice—that is the practice of not convicting, not
the practice of cautioning the jury—rested only upon the discretion
of the trial Judge, it had obtained so much sanction from legal
authority that it deserves all the reverence of law, and a deviation
from it in a particular case would be justly considered of question-
able propriety. The Court held that there had been a miscarriage
of justice and set aside the conviction. That case was an appeal
by the prisoner, apparently without leave; and under the Act
of 1907 constituting that Court the accused could only appeal
without leave on a ground involving a question of law alone
(7 Edw. VIL ch. 23, sec. 3, Imp. Act), and there is no hint that
the Court was not dealing with the case as a matter of law or under
sec. 4 (1). They did not act upon the proviso to that sub-section,
whereby an appeal might be dismissed if no substantial mis-
carriage of justice had occurred. And see Rex v. Baskerville,
(1916]) 2 K.B. 658, where the law is reviewed.

Under sec. 1014 of our Criminal Code the trial Court may
reserve any question of law arising on the trial or any of the
proceedings, or arising out of the direction of the Judge, for the
opinion of the Court of Appeal. In Rex v. Akerley (1918), 30
Can. Crim. Cas. 343, the Supreme Court of New Brunswick set
aside a conviction on one count, on the ground that the trial
Judge had not cautioned the jury and it was his duty to do so—
see pp. 354 and 356. Such duty was also pointed out by the
present Chief Justice of the Common Pleas in Rex v. Frank,
21 O.L.R. 196, 16 Can. Crim. Cas. 237. In Rex v. Ratz (19'3),
21 Can. Crim. Cas, 343, 12 D.L.R. 678, where the trial Judge had
given no caution and had only referred to the fact that the accom-
plice already convicted of the same murder stood in the shadow
of the gallows and had nothing to hope or fear in telling the story,
the Supreme Court of Saskatchewan held, following Rex v. Tate,
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[1908] 2 K.B. 680, that there was misdirection, and granted a
new trial, and Brown, J., pointed out that the statement in Rex
v. Reynolds (1908), 15 Can. Crim. Cas. 209, in the same Court,
that “it seems well established that if a Judge fails to advise a
jury as stated the omission will not be ground for a new trial,”
was a mere dictum—as to which see also Regina v. Beckwith
(1859), 8 U.C.C.P. 274, and Regina v. Smith, 38 U.C.R. 218;
and see also Rex v. Morrison (1917), 29 Can. Crim. Cas, 6, in
Nova Scotia, where a new trial was ordered. I need not refer
to the numerous cases such as Rex v. McNulty (1910), 22 O.L.R.
350, in which due caution has been given. On the other side,
in Rex v. Betchel (1912), 19 Can. Crim. Cas. 423, 5 D.L.R. 497,
in Alberta, a new trial after acquittal was granted at the instance
of the Crown because the jury had not been told that they had the
power to convict without corroboration. Those cases, I think,
shew that under our Code a conviction will be set aside for want of
due caution to the jury in such cases.

The next question is, was there such caution in the present case?
The man Laberge, who is also in custody, charged as an accessory
after the fact, was called as a witness for the prisoner, who was
not himself examined. Laberge deried that he or Dumont had
entered the house, and on cross-examination was asked if he knew
any reason why Mrs. Raymond would make up such a story against
them, and he could not suggest any unless it was to cover up some
one else. That suggestion, whatever it might be worth, the
prisoner was entitled to have weighed. It at once raised the
question of value of an accomplice’s evidence. The learned
trial Judge in a careful charge pointed out to the jury the facts
involved and the previous contradictory statements made by
Mrs. Raymond, and that, if Laberge’'s evidence was true, hers
could not be, and that the jury must decide which to believe.
But nowhere do I find any reference to the fact of her being a
possible accessory or accomplice or of the caution with which
evidence of such a person should be weighed, or of the practice of
the Courts in dealing with it. The jury were invited to consider
the weight to be attached to her former denials, but hardly in &
way to add to their value. Without quoting, I think there was
not a caution in accordance with the practice such as was thought

proper in Rez v. Tate, and that the jury were rather left, as in that
10—64 .,
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case, to say which of the two witnesses to believe, or, as in Rez
v. Ratz, to deal with the woman’s evidence on the same basis
a8 that of an ordinary witness, while Laberge's interest as charged
with being an accessory was indicated to them. I would therefore
be of opinion that proper direction was not given to the jury in
that respect.

But then comes the question, is that before this Court? In
the first question which has been reserved under the direction
of the Second Divisional Court, no mention is made of the word
“‘accomplice” or “accessory’’ or ‘‘corroboration.” Its first part
reads: “Was there a want of direction to the jury, vitiating the
verdict, in not pointedly directing the attention of the jury to the
fact that, without the testimony of the woman, there was no
evidence to support a convietion?”’

It seems to me that, fairly read, this means want of direction
that there was no corroboration of the woman, and that it must
mean, in the circumstances of this case, was there such want of
direction, and not merely of direction but of pointed reference—
such pointed reference as the prisoner was entitled to have mads
under the facts of the case? That pointed reference or direction
to the absence of corroboration of an accomplice surely called for
that warning which for generations the Courts have in such
cases felt it their duty to give—and under the suthorities to which
I have referred its absence, in my opinion, ‘“‘vitiates the verdict.”
I would therefore answer the first part of the first question in the
affirmative.

Although no objection on that score was made at the trial to
the learned Judge's charge, this is not a case in which absence of
objection on the part of counsel can prejudice the right of the
accused on a capital charge.

As to the second part of question 1, whether there was want
of direction to the contradictory statements made by the woman,
it should be answered in the negative. They were fully dealt with
by the learned Judge.

As to the second question, I agree that, in view of the fact of
strangulation, it should be answered in the negative, as the con-
siderations which might arise had the death been only from the
blow and wounds have not to be dealt with.

If the first part of question 1 is answered in the affirmative,
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I see no ground for saying that sec. 1019 should apply to sustain
the conviction; and, in my opinion, there should be & new trial.

Ferauson, J.A.:—Having read and considered the evidence,
I am unable to say that the jury were not justified in accepting
and acting upon the testimony of the witness Mrs. Raymond,
notwithstanding the fact that she admitted having previously
made, under oath, statements contrary to her testimony at the
trial; but the question remains: Is there evidence that this
woman was an accomplice or an accessory, and, if so, was there
& mistrial by reason of the learned trial Judge having failed to
warn the jury of the danger of acting upon her uncorroborated
testimony?

While the witness does not admit that she was an accomplice,
or an accessory before or after the fact, yet there is, I think, in the
circumstances related by the witness, coupled with her admission
of having told different stories exculpating the accused, evidence
from which the jury might reasonably have inferred that the
witness was an accomplice or at least an accessory after the fact,
making it proper, if not necessary, for the trial Judge to tell the
jury that, if they were of opinion that the witness was either an
accomplice or an accessory, it was unsafe for them to convict on
her uncorroborated testimony. That it is proper for a trial
Judge so to charge the jury, and that the jury is entitled, if it
thinks fit, to disregard the caution and find the prisoner guilty,
is, I think, well-established: Rez v. Jones (1809), 2 Camp. 131;
Regina v. Smith, 38 U.C.R. 218; Rex v. McNulty, 22 O.L.R. 350,

On the trial of this prisoner, the Judge was not requested to
caution or warn the jury, and did not do so, and this brings us
to the question: must the trial Judge caution the jury againet the
danger of convicting on uncorroborated testimony that comes from
an accomplice or an a y?

The question was considered by the English Court of Criminal
Appeal in Rex v. Tate, [1908) 2 K.B. 680, and it seems to me to be
there decided that the trial Judge must caution or warn the jury
against acting upon uncorroborated testimony of a witness who
may have been an accomplice or accessory. See also Rez v.
Beauchamp (1909), 72 J.P. 223.

The same question was considered by the Appellate Division
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of Saskatchewan in Rezx v. Ratz, 21 Can. Crim. Cas. 343, and that
Court followed the law laid down in Rex v. Tate.

It may be argued that this is not a rule of law, but merely a
rule of practice, and that a deviation from such a rule does not
raise & question of law within the meaning of the sections of the

" Criminal Code providing for a stated case. The question as to

whether this was such a rule of law or a rule of practice was con-
sidered in Rex v. Tate, and Lord Alverstone, delivering the opinion
of the Court, quotes with approval a statement in Russell on
Crimes, 6th ed., vol. 3, p. 646, where “it is said that, although the
practice in strictness rests only upon the discretion of the Judge
at the trial, it may be observed that the practice in question has
obtained so much sanction from legal authority, that it ‘deserves
all the reverence of law,’ and a deviation from it in any particular
case would be justly considered of questionable propriety;” and
proceeds: ‘‘In the present case the Judge did not direct the jury
in accordance with the settled practice, but told them that the
question for them was which of the two witnesses they believed,
the boy or the prisoner, thereby leading them to suppose that if
they believed the accomplice’s story they might properly convict
although his evidence was entirely without corroboration. Under
these circumstances we are of opinion that there has been a
miscarriage of justice, and that the conviction should be set aside.”

In Regina v. Smith, Harrison, C.J., expressed the opinion that
the question was not one of law, but the opinion was not there
necessary to the decision, and seems to me to be in conflict with the
later practice of considering such a question, which has been done
in Ontario in Rex v. McNulty, 23 O.L.R. 350, 17 Can. Crim. Cas.
26; in Alberta in Rex v. Betchel, 19 Can. Crim. Cas. 423, 5 D.L.R.
497; in Saskatchewan in Rex v. Ratz, 21 Can. Crim. Cas. 343,
12 D.L.R. 678, and in New Brunswick in Rex v. Akerley, 30
Can. Crim. Cas. 343.

I am not prepared to say that all these Courts have been in
error in treating this question as one of law. Though the question
a8 to whether the witness Raymond was or was not an accom-
plice was discussed on the application for the stated case, and also
before us on the argument of the stated case, my doubt is
a8 to whether or not the question submitted involves the question
I have dealt with, rather than as to whether the witness might, in
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the opinion of the jury, have been an accomplice or an accessory,
or as to what was the duty of the Judge in case she was an accom-
plice or an accessory.

I was a member of the Divisional Court that granted the
stated case, and was of opinion that the point I have dealt with
was to be stated. The Chief Justice of the Common Pleas, who
settled the questions, agrees with me, and is of opinion that the
point is raised, and it seems to me o be covered by the first part
of the first question, which reads: (1) “Was there a want of
direction to the jury, vitiating the verdict, in not pointedly direct-
ing the attention of the jury to the fact that, without the testimony
of the woman, there was no evidence to support a conviction?"”

I am, for these reasons, of opinion that there was before the trial
Judge and jury, evidence from which it could be reasonably inferred
that the witness Raymond either consciously assisted in the com-
mission of the crime, or was an accessory after the fact, and that
it was the duty of the trial Judge to have pointed out to the jury
that without the evidence of the woman there was no evidence
to support a conviction and to have warned them of the danger
in acting on her uncorroborated testimony, and that the first
part of the first question should be answered in the affirmative.

Conviction affirmed (MaGeE and Ferauson, JJ.A., dissenting).

BRENNER v. AMERICAN METAL Co,

Ontario Supreme Court, Appellate Division, Meredith, C.J.0., Maclaren,
Magee, Hodgins and Ferguson, JJ.A. March 1, 1921,

Weir AND PROCESS (§ITIA-—16)—SERVICE OF WRIT OF SUMMONS OUT OF
ONTARIO—RULE 25—DISCRETION OF THE COURT—FORM OF ORDER,

The practice of bringing a foreigner to Ontario under this Rule,
where he has assets in the Province, should be done according to
the discretion of the Court.

AN appeal by the plaintiff from the order of MIDDLETON,
J., (1920), 57 D.L.R. 743, 48 O.L.R. 525, directing that pro-
ceedings in this action be forever stayed. Order amended.

W. Lawr, for appellant.

G. R. Munnoch, for the defendant company, respondent.

The judgment of the Court was delivered by

Merepith, C.J.0.:—We think nothing will be gained by
taking time to consider our judgment in this case.

It is conceded, and it could not otherwise have been, that
it rests in the sound discretion of the Court whether per-

M :
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Ont. mission should be granted to serve notice of a writ of
Frony piy. Summons out of the jurisdiction by reason of the fact, and
. the only one, thal a foreigner has assets in the Province to
Brexner  the amount of $200 which would be available to satisfy the
A“:'K_ 5 judgment if recovered. Now, if there ever was a case in
Merar. Co. Which discretion should be exercised against such service,
=== it is this. There were none of the circumstances which in
“eha. I, J. Gibbons Limited v. Berliner Gramophone Co. Limited
(1913), 28 O.L.R. 620, 13 D.L.R. 376, led the Court to
reverse the order of my brother Middleton (1912), 27
0.L.R. 402, 8 D.L.R. 471. As has been pointed out in the
course of the argument, in that case the services for which
compensation was claimed were performed in Ontario, the
defendants were carrying on business in Ontario, and the
books and accounts were there. These were strong grounds
for exercising the discretion in favour of allowing the
service to be made. There was the additional circumstance
that the defendant was not a foreigner—it was the case

of a Canadian company.

The amount sought to be recovered in this case is $91,000,
and what is seriously proposed is that, in a case where the
contract wus made in the State of New York, and the
breach occurred there, simply because the company happens
to have a fugitive kind of asset in this Province amounting
to $200, we should assume jurisdiction to try the case,
haling the foreigner to this Court and compelling him to
attorn to its jurisdiction.

The Rule* is an extraordinary one; it is a Rule that does
not exist in any other country; and, if my recollection is
right, it has been said to be contrary to international
practice.

I should be sorry to be a party to a decision the result of
which would be that the plaintiff, if he recovered judgment i
—as in all probability he would—would realise upon it only
a small amount in this Province (perhaps not §1,000), and,

X

* 25.—(1) Serviee out of Ontario of a writ of summons or notice of
writ may be allowed wherever:—

(h) Service may also be allowed where the action is for any other
matter and it appears that the plaintiff has a good cause of action
against the defendant upon a contract or judgment . . . and that
the defendant has assets in Ontario, of the value of $200 at least,
which may be rendered liable for the satisfaction of the judgment:
but the order allowing service shall in such case provide that in case
the plaintiff should recover judgment, if the defendant does not ap-
pear, the plaintiff shall prove his claim, in such manner as may be
deemed proper.
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in order to make his judgment of any service to him, would
have to sue in the State of New York or at least in tue
United States, where in all probability his judgment would
be treated as a mere nullity—as an assumption by this
Court of a jurisdiction which it did not possess.

As 1 have said, if ever there was a case in which the
discretion ought to be exercised against allowing such
service, it is this,

THE CoURT, while dismissing the appeal with costs,
amended the order appealed from by striking out the part
“staying the action,” and by directing that the order for
the issue of the writ of summons, the writ itself, and the
service thereof be set aside.

McWILLIAMS v. FLYNN,
Ontario Supreme Court, Middleton, J. March 9, 1921,
DISCOVERY AND INSPECTION (§IV—38) — PARIY TEMPORARILY OUT OF
ONTARIO—APPLICATION OF RULE 328, Nor rurLe 337.
The examination for discovery of a party temporarily out of
Ontario is provided for in Rule 328, and Rule 337 does not apply.

Morion by plaintiffs for a writ of attachment and for an
order striking out defence and for judgment as for default,
upon the theory that the defendant was in default for fail-
ing to attend for examination for discovery. Motion dis-
missed.

A. D. Armour, for the plaintiffs.

A. J. Thomson, for the defendant.

Mwpreron, J.:—The defendant is ordinarily resident
at the city of Toronto, but, as was known to the plain-
tiffs’ solicitor, as appears from his affidavit filed, she
is now temporarily in California. Her solicitor states that
she left for Los Angeles some time in January, upon the
advice of her physician.

This action was begun on the 12th January, 1921, and
I am ready to presume, although it is not shewn, that the
writ was served before the defendant left Ontario. It ap-
pears that she had employed the plaintiffs as agents for the
purpose of selling her house. An agreement for the pur-
chase of the house had been made, but the purchaser re-
pudiated the contract upon the ground that it was not under
seal, and was in truth unauthorised by the corporation on
whose behalf it purported to be made. The sum of $1.000
had been paid as a sale-deposit. This was forfeited, and the
plaintiffs, who had this money in their possession, thought
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it fair to divide it between the defendant and themselves,
and accordingly sent her a cheque for $500, retaining the
other $500. Afterwards, learning that on threat of lifiga-
tion the corporation had paid $1,100 further to the defen-
dant, the plaintiffs sued to recover $1,600, being the dif-
ference between the amount they had been content to ac-
cept as commission and the whole amount received by the
defendant.

It is not suggested that the defendant left Ontario with
the idea of in any way hindering, delaying, or defeating
this action, nor that it was a factor in determining her
course of action,

An appointment was issued by a special examiner, on the
12th February, 1921, returnable on the 22nd February, and
this was served upon the day of its issue upon the defen-
dant’s solicitor, and $1 conduct-money was paid at the same
time. The defendant’s solicitors immediately advised the
plaintiffs’ solicitors that the defendant was not within On-
tario, but in California, whereupon the plaintiffs’ solicitors
insisted on the examination proceeding unless the defendant
would forthwith pay into Court the amount claimed, with
interest from the date claimed until the 1st June next; that
proposal being declined, the defendant’s solicitors returned
the conduct-money, and upon the return of the appointment
the plaintiffs’ solicitors took a certificate from the examiner
of the defendant’s default, and launched this motion.

The plaintiffis rcly upon the provisions of Rule 337
which provides: “A party within Ontario shall attend for
examination for discovery before the proper officer in the
county in which he resides upon service of an appointment
upon his solicitor 7 days before the day appointed for the
examination, and conduct-money shall be paid or tendered
to the solicitor.”

Ordinarily any person liable to be examined can be com-
pelled to attend upon service of a subpeena. A party to
an action who is liable to be examined may be compelled
to attend upon personal service of an appointment by the
examiner 48 hours before the examination, the subpeena
being dispensed with in the case of the “party:” Rules 345,
346. Rule 337, passed with the idea of simplifying the prac-
tice and reducing expense, provides a mode of substitutional
service upon a party who is within Ontario, enabling the
appointment to be served upon the solicitor, who is charged
with the duty of communicating with his client. (See para.
2). This Rule, according to its terms and according to its

e
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plain intention, is strictly confined to the case of a “party”
within Ontario. It was never intended or contemplated that
a person who is not within Ontario shall in this way be com-
pelled to come from the ends of the earth to submit to
examination. Rule 328 deals with the case “where a party
to be examined is out of Ontario,” and provides that the
examination is then to take place in such manner and in
such place as the Court in its discretion may think most
convenient,

Mr. Armour contrasts the wording of the former Rule,
which speaks of a party residing in Ontario and a party
residing out of Ontario, and he argues that the change of
phraseology cannot be regarded as indicating a change of
meaning, and the party ordinarily resident in Ontario is a
party “within Ontario” within the meaning of the Rules.
He points out that it has been held that a person, being
transient through Ontario, and who is served while on the
train, or passing through the Province, can, under certain
reported cases, be regarded as liable to be examined where
he may be so served, and he suggests that, if Rule 337 is
given its plain meaning, then these cases must be regarded
as overruled. I do not think that the consequence that he
suggests would follow from this decision. Under Rule 337
examination is to take place before the proper officer of the
county in which the party resides, and any transient would
be protected by this requirement from the evil result
feared,

I have no hesitation in holding that the Rule is not ap-
plicable to the case where the party is temporarily out of
Ontario. The Rule is predicated upon the physical presence
of the party to be examined within the Province. The words
“within Ontario” are, in the Rule itself, contrasted with
“the county in which he resides.”

It follows that the motion fails, and should, I think, be
dismissed with costs.

FISHER v. ALBERT,
Ontario Supreme Court, Orde, J. March 8, 1921,

INDIANS (§11—8)—INDIAN LANDS—ACTION FOR DECLARATION TIAT ASSIGN-
MENT OBTAINED BY FRAUD—DECISION OF SUPERINTENDE NT-GENERAL
oF INDIAN AFFAIRS—JURISDICTION OF COURT—JUDICATURE AcT,
R.8.0. 1914, cn. 66, sec. 16 (B)—QUESTION OF LAW—MOTION FOR
JUDGMENT.

The Supreme Court of Ontario has jurisdiction to entertain an
action which seeks merely a declaratory judgment and the power
given the Court in such an action is to make “binding declarations
of right.”

A motion for judgment on the question of law may be dismissed.
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Momion by defendant for judgment on a point of law
raised in the pleadings, and set down (by consent) for
hearing , under Rule 122,

A. G. Chisholm, for the defendant.

A. R. Douglas, for the plaintiffs.

Orpe, J.:—The defendant moves, by consent, under Rule
122, upon a point of law raised by the pleadings.

The two plaintifis and the defendant are Indians, belong-
ing to the Chippewa Indians of the Thames, upon the Chip-
pewa Reserve, in the township of Caradoe, in the county
of Middlesex.

The statement of claim alleges that the plaintiffs are the
daughters of Mrs. Betsy Grosbeck, who died intestate on
the 19th February, 1915, and that at the date of her death
she was the owner of certain lands in the Chippewa Reserve,
which were then leased to a tenant, whose lease expired in
the month of April, 1919; that, upon the expiration of the
lease, he defendant wrongfully took possession of the said
lands and is now wrongfully in possession thereof, under
a location ticket issued by the Department of Indian Affairs,
which the plaintiffs allege was obtained fraudulently. The
plaintiffs allege that the said location ticket was issued to
the defendant upon the production of a certain agreement,
together with certain receipts for moneys paid and an as-
signment of the location ticket of the deceased Betsy Gros-
beck, and that the signature of the said Betsy Grosleck
to such documents, if she signed them at all, was procured
by fraud and misrepresentation on the part of the defen-
dant, and that Betsy Grosbeck never sold the said lands to
the defendant, and that he has no right, title, or interest
therein. And the plaintiffs claim a declaration that the
location ticket of the defendant was obtained by him by
fraud and misrepresentation, and such further and other
relief as the Court may deem meet.

The amended statement of defence denies the allegations
of the plaintiffs, alleges the defendant’s lawful and peace-
able nossession and occupation of the lands, and further
sets up that this Court has no jurisdiction, on the ground
that all the parties are Indians, that the lands form part of
the said Indian Reserve, and that the claim of the plaintiffs
was heretofore fully investigated by the Superintendent-
General of Indian Affairs, under the provisions of the
Indian Act, and was disallowed, and further that the de-
fendant is the holder of a location ticket issued to him
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under secs, 21, 22, and 23 of the said Act. By a paragraph
added by amendmen\ to meet more specifically the charge
of fraud as raised by the amendment of the statement of
claim, the defendant says that all the allegations of fraud
and misrepresentation were fully investigated by the
Superintendent-General of Indian Affairs; and that, after
such investigation and an adjudication thereon, the Super-
intendent-General of Indian Affairs concluded that such
allegations had been disproved, and adjudged the defendant
to be entitled to the lands, and directed that a location
ticket be issued to him, and that since the issue thereof the
said Superintendent-General has left the defendant in quiet
and undisturbed possession.

The question of law raised by the statement of defence
was very fully and ably argued on both sides; but, after
giving the arguments very careful consideration, I am of
the opinion that the question which it is open to me to con-
sider upon this motion is very limited in its scope, and that
the larger questions which were discussed are such as can
be properly dealt with only at the trial. The fact that this
motion was set down by consent does not enlarge the power
of the Court to deal with the point summarily. Consent is
merely an alternative for leave to set the motion down.

The point raised by the defence is that the Supreme
Court has no jurisdiction because the claim of the plaintifis
has already been adjudicated upon in favour of the de-
fendant by the Superintendent-General of Indian Affairs,
who is, by seec. 81 of the Indian Act (R.S.C. 1906, ch. 18),
“the sole and final judge” as to who are the persons entitled
to the property of a deceased Indian. It was stated on the
argument that the Superintendent-General had adjudicated
under this section, and this was not denied by counsel for
the plaintiffs. I do not attempt to determine the exact
scope of the Superintendent-General’s power under this
section, but it seems to be clearly limited to questions as to
those entitled to the “estate” of a deceased Indian, and it
may not extend to a determination of the rights of a person
claiming as the defendant does here, not as one entitled to
the estate, but under some agreement made with the de-
ceased Indian in her lifetime.

It was stated on the argument without contradiction that
the Superintendent-General of Indian Affairs had by letter
intimated the desire or willingness of the Department that
the question of fraud should be determined by the Céurts
as a preliminary to some action looking towards a recon-
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sideration of his previous adjudication upon the matter.

While there are cases in which, under the corresponding
English Rule, the facts upon which the question of law
raised by the pleadings is based, have been allowed to be
proved by affidavit, the practice is not to be encouraged.
If parties are agreed upon facts which are not set out in
the pleadings they may state a case under Rule 126, but it
is embarrassing upon a summary motion to be called upon
to consider facts not disclosed by the pleadings. It is true
that, as the facts upon which the point of law is raised are
set forth broadly in the statement of defence, the plaintiffs
might seek to dispose summarily of the question of law so
raised, because for the purpose of the motion they can admit
the truth of the defendant’s allegations of fact. And upon
the same principle a defendant who raises a question of
law upon the allegations of fact contained in the statement
of claim may move, because for the purposes of his motion
he admits the facts so alleged. But here the facts upon
which the defendant raises the point of law are alleged by
himself, and upon those allegations the defendant asks that
the Court shall determine summarily that it has no juris-
diction to entertain the action.

The anomaly of this method of bringing a question of
law summarily before the Court is commented upon by
Moss, C.J.0., in Bank of Ottawa v. Township of Roxborough
(1909), 18 O.L.R. 511. In that case the defendant raised
a question as to the jurisdiction of the Supreme Court to
entertain the action. At p. 518 the learned late Chief Justice
of Ontario says: “For the purpose of the argument as to
want of jurisdiction, the allegations of the statement of
defence ought not to be regarded.” He then points out the
danger of relying upon the defendant’s allegations, though
he says that the parties might admit all the essential points
in such a way as to reduce the matter to a pure point of
law.

In one sense every defence raises a question of law, A
defendant, setting up certain facts in answer to the plain-
tiff’s statement, and then pleading that upon that state
of facts the plaintiff is not entitled as a matter of law to
the relief claimed, might then ask the Court to determine
that question of law in a summary way under Rule 122.
The Rule was, of course, not intended for any such purpose.
Its object was to provide either for the disposal of the whole
action or some important phase of it, by dealing with some
question of law upon a state of facts admitted for the pur-
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poses of the motion. Here the defendant asks the Court,
upon a state of facts which he alleges, to hold that the mat-
ter is in effect res adjudicata by virtue of sec. 21 of the
Indian Act, and this notwithstanding that the Superinten-
dent-General of Indian Affairs is apparently willing under
certain circumstances to reconsider his previous decision.
The defendant argues that I ought not to consider that fact
and should hold that the Superintendent-General is himself
bound by his own decision. Perhaps he is, but does not the
fact that the argument involves the consideration of these
matters indicate how necessary it is that the summary
power to deal with a question of law under Rule 122 should
be exercised cautiously, and that if there is any doubt as
to the facts or circumstances upon which the point turns,
it should be left for determination at the trial? This was
the conclusion of the Court of Appeal in Bank of Ottawa v.
Township of Roxborough, supra.

Leaving the wider question of law raised by the defendant,
as to the effect of the Superintendent-General’s adjudica-
tion, there is still to be considered the ohjection raised by
the defendant, that upon the amended statement of claim
as framed the action ought to be dismissed because all that
the plaintiffs seek is a declaratory judgment, and as the
lands in question are part of an Indian Reserve, and as such
vested in the Crown, there is no power in the Court to en-
force any judgment in favour of the plaintiffs. This point
comes rather under Rule 124, which empowers the Court to
strike out a pleading on the ground that it discloses no
reasonable cause of action, than under Rule 122,

The jurisdiction of the Supreme Court to entertain an
action which seeks merely a declaratory judgment is given
by sec. 16 (b) of the Ontario Judicature Act, but it is signi-
ficant that the power given to the Court in such an action is
to “make binding declarations of right.” The defendant
says that a judgment merely declaring that the defendant
obtained the location ticket by fraud and misrepresentation
cannot advance the position of the plaintiffs as against the
defendant, and that it would not constitute a binding de-
claration of right, as the defendant’s rights could not be in
reality affected, nor would the judgment “bind” him to
anything. It would be a mere finding upon a question of
fact from which no legal result would flow. Even admitting
that the Superintendent-General of Indian Affairs has in-
timated his willingness to act upon that finding, it is not
suggested that he is under any obligation to do so, and if
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he is free to re-open his own investigation as a result of
any judgment of this Court, he is equally free to do so
without such a judgment.

Counsel for the defendant refers to Ottawa Young Men's
Christian Association v, City of Ottawa (1913), 29 O.L.R.
574, at p. 581, 15 D.L.R. 718, and Re T'oronto General Trusts
Corporation and MeConkey (1917), 41 O.L.R. 314. These
cases are not quite in point, though they establish the prin-
ciple that the Court ought not to be called upon to pro-
nounce declaratory judgments in cases where the jurisdic-
tion over the subject-matter is vested in some other tribunal,
such as a court of revision or an arbitrator.

In reply to this contention of the defendant, counsel for
the plaintiffs relies upon two cases: Bull v. Frank (1865),
12 Gr. 80, where Mowat, V.-C., held that the Court might,
in a case of fraud in obtaining an assignment of the in-
terest of a locatee of the Crown, pronounce a decree though
no vatent for the lands had yet been granted by the Crown;
and Pride v. Rodger (1896), 27 O.R. 320, in which a Divi-
sional Court held that, notwithstanding the fact that the
Crown grant had not issued, under the jurisdiction confer-
red by the Judicature Act as then in force to decree the
issue of letters patent from the Crown to rightful claimants,
“declaratory relief may in a suitable case be given . . . if
the Crown is willing to act upon the judgment of the Court”
(p. 323). In view of these two cases, I should hesitate be-
fore coming to the conclusion that the action should be
summarily disposed of merely because the judgment sought
is declaratory only. The cases, while not quite parallel, are
nearly so, and if the matter rested there I would dismiss
the motion on the ground that the question whether or not
a declaratory judgment should be pronounced in a case like
this would be determined better after a trial when all the
facts and circumstances are before the Court than upon a
summary application.

But there is one aspect of the motion as affecting the
plaintiffs’ rights which must not be overlooked. I have
dealt with the defendant’s objection to the plaintiffs’ claim
for a declaratory judgment upon the theory suggested by
the defendant that the decision of the Superintendent-
General of Indian Affairs is final and conclusive under sec.
31 of the Indian Act. But, as already pointed out, his juris-
diction under sec. 31 may not extend beyond the mere deter-
mination of questions of heirship or arising under a will,
and it may be held that he has no power to deal with a




s o i i

64 D.L.R.] DominioNn Law Rerorts,

claim arising, not as a matter of distribution of the de
ceased’s estate, but solely under an agreement inter vivos
That claim was quite independent of the succession to the
estate. That it arose upon Betsy Grosbeck’s death was
merely an incident in her bargain with the defendant. His
claim was not in fact to any part of her estate; it was that,
as she had sold her interest in the land to him, it formed
no part of her estate. If the plaintiffs Lucceed in establish-
ing that the ,urisdiction of the Superintendent-General
does not go this far, then the claim for a declaratory judg-
ment may enable the Court to make a ‘ binding dec
of right” which can be enforced in some way against the
defendant. This issue being open furnishes an additional
reason for declining to hold that the action should be sum-
marily dismissed. In my judgment, it should go down to
trial in the ordinary way.

The motion will therefore be dismissed with costs to t
plaintiffs in the cause.

It is expedient that the trial should not be delayed, and
there has been delay already by reason of the amendments
to the pleadings. The order ought to provide that the casc
be set down for the sittings at London on the 22nd inst.,
and that 5 days’ notice of trial shall be sufficient,

ATTORNEY-GENERAL FOR ONTARIO v, GREAT LAKES
PAPER Co, 1Lad,

Ontario Supreme Court, Rose, J. March 10, 1021

Conrracrs (FIITA—195) —AGREEMENT WiTh CROWN RESPECTING TIMBER

LEASE OF WATER POWER—ALLEGED AGREEMENT T0 TAKE POWER
roM Hyoro Brectric COMMISSION-—ASSIGNMENT OF RIGHTS BY
GRANTEE T0 COMPANY—CONTRACT T0 TAKE FOWER NOT ENFORCE

ABLE AGAINST COMPANY

The Government cannot force a company, which is the assignee
of certain rights and privileges affecting timber on Crown lands
to take power from the Hydro-Blectric Commission, even If there is
a valid contract between the grantee of such Crown lands and the
Government; the company taking their assignment without any
knowledge of any restrictive covenant,

ACTION for a declaration and an injunction, and counter-
claim for a declaration and damages. The facts of the case
are fully set out in the judgments following.

G. H. Kilmer, K.C., C. S. MacInnes, K.C., and Christopher
C. Robinson, for the plaintiff,

I. F. Hellmuth, K.C. and A, M. Stewart, for the defend-
ants,

Rose, J..—In this action the Attorney-General, suing
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on behalf of His Majesty, seeks a declaration that in
virtue of an agreeemnt alleged to have been made in or
about the month of March, 1917, between the Government
and a predecessor in title of the defendants, the defendants
are bound to take from His Majesty through the Hydro-
Electric Power Commission of Ontario, at cost, the supply
of electrical power requisite to operate certain mills and
plant which the defendants, as holders of two concessions
to cut pulpwood on lands of the Crown, are under obligation
to erect and operate; and an injunction is asked to restrain
the defendants from obtaining otherwise than from His
Majesty through the Commission the said supply of elec-
trical power, or any part thereof. The defendants deny
that their predecessor in title entered into the alleged con-
tract, and they say that, even if the contract was made, it
is not binding upon them; and they ask for a declaration
thut His Majesty is bound by agreement to grant to them
a lease of a suitable water-power, which they may develop
for themselves, and that they are entitled to damages for
default in granting such lease; also a declaration that they
are at liberty to obtain their electrical power from whom
they will.

Some time before December, 1916, the Government ad-
vertised for tenders for the right to cut pulpwood and pine
on a certain area on the north shore of Lake Superior, a
hundred or more miles east of Port Arthur, called the Pic
River Pulp and Timber Limit; and some time before
February, 1917, they advertised for tenders for similar
concessions on another area north of Port Arthur called
the Black Sturgeon River Pulp and Timber Limit. The
successful tenderers were, for the Pic River Limit, J. J.
Carrick, and for the Black Sturgeon River Limit, S. A.
Marks.

The conditions upon which the two concessions were
offered were similar. In each case the successful tenderer
bound himself, amongst other things, to enter into an
agreement with the Government to erect on the limit, or
at some approved place, a pulp-mill costing with its equip-
ment, ete., not less than $1,000,000, and to operate it so
that its daily output should be at least 150 tons of pulp,
and so that, on the average, 300 hands should be employed
during 10 months of each year. Of the $1,000,000, $200,000
were to be spent in the first year, $350,000 in the second
year, and the balance in the third year. The agreement
was also to provide that the tenderer should erect, at such
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time and place as should be directed, a paper-mill of the
capacity of at least 100 tons of paper per day, and should
operate it so that the daily output should not be less than
75 tons. In each case the successful tenderer was to be
entitled to obtain a lease from the Crown, upon the usual
terms, of some suitable water-power either within the limit
or at some other suitable point within the Province, as
might be agreed upon, the lease to be subject to such condi-
tions and stipulations as the Minister of Lands Forests and
Mines might deem expedient, and to contain a provision
for the development of the power to the full extent thereby
required according to plans and specifications approved
by the Hydro-Electric Power Commission,

Mr. Carrick was notified on the 13th December, 1916,
that his tender for the Pic River Concession had been ac-
cepted, and he at once telegraphed that he was prepared
to sign the formal contract whenever it should be got ready.
Mr. Marks was notified on the 7th February, 1917, that his
tender for the Black Sturgeon Concession had been ac-
cepted, and on the 17th February he was told that the
agreement was being prepared, and he was asked to name
those who were financially interested with him in the under-
taking. On the 20th February, he wrote giving the names
of Mr. Carrick and others as his associates; and on the
22nd February, after he had examined the draft agreement,
he wrote to the Deputy Minister saying:

“Regurding clause 20, I wish you would expedite matters
in connection with the water-power lease which goes with
this concession and the Pic. The understanding with the
Minister was that a new lease of the Cameron Falls power
should be granted in connection with the Pic Concession,
but a stipulation was made that power had to be furnished
to the successful tenderer of the Black Sturgeon. There
will likely be a consolidation of the Pic and Black Sturgeon
limits, and the lease could either be made to Mr. Carrick
or myself, or, if it would be satisfactory to you, make it a
Joint lease in the names of Carrick and Marks. I wish you
would take this matter up at once, as we have gone as far
as possible until we get the above lease.”

Later on, by a formal assignment dated the 8th May
1917, and assented to by the Deputy Minister on the same
day, Mr. Marks assigned to Mr, Carrick all his right. title,
and interest in and to his tender and the acceptance thereof,
thus effecting the “consolidation” foretold in the letter of
the 22nd February. As between Marks and Carrick, how-
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ever, the consolidation was, apparently, effected at a time
earlier than the date of the formal assignment, for Mr.
Marks's name does not appear in any of the correspondence
produced bearing date later than the 22nd February, and
the negotiations which are alleged to have resulted in the
contract which the Attorney-General seeks to enforce ap-
pear to have been negotiations between Mr. Carrick and
the Government.

Neither side saw fit to adduce at the trial any parol evi-
dence either as to what those negotiations were or as to
what, if any, agreement was actually reached. The plain-
tiff says that the correspondence and the documents to
which I shall refer shew that the agreement set forth in
the statement of claim was made, whereas the defendants
say that the correspondence shews that it was not. This
particular issue, then, has to be determined by an analysis
of the writings.

Under the conditions upon which the concessions were
offered for sale, the successful tenderers were entitled, as
has been stated, to obtain leases of water-powers from the
Crown. This was a privilege granted to them; they were
in no sense bound to apply for the leases, and they were
quite free to operate their plants by steam or by any other
power that they could obtain. The suggestion on the part
of the plaintiff is, that Carrick’s option to take a lease of
such water-power as he might need for the development
of the electrical energy requisite to the operation of the
plant to be established for the manufacture of the wood cut
from the two limits, was converted, by agreement made
between him and the Government, into a contract on the
part of the Government to supply, and on his part to take,
power developed by the Hydro-Electric Power Commission.
This is the contract which the plaintiff seeks to compel the
defendants to perform. It may be noted in passing, although
it has no real bearing upon the matter in issue, that the
defendants are willing to take power from the Government
through the Commission, and that there is no difficulty
about the price to be paid, but that the parties failed to
agree upon the terms of a power contract. The only con-
tract which the Commission is willing to execute contains
conditions which the defendants say might be disastrous
to their enterprise, and they are not willing to take power
without a formal contract setting forth the conditions, and
under a mere undertaking on the part of the Government
to supply it “at cost.”
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On the 26th March, 1917, Mr. Carrick had an interview
with the Prime Minister, of which there is a partial account
in letters written to him on the 27th by the Prime Minister
and the Minister of Lands Forests and Mines. The defen-
dants objected to the reception of these and of many other
letters, some of them written by Carrick or on his behalf,
on the ground that the statements contained in them are
not evidence, as against the defendants, of the facts stated;
and they were received subject to the objection. I do not
quite see how the expressions in these letters which the
plaintiff would construe as statements that certain things
were agreed upon between the Government and Carrick
are evidence, as against the defendants, that such things
were really agreed; but the letters—or parts of them—are
admissible as the original evidence that certain things were
done—e.g., that the Government requested Mr. Carrick to
accept, in satisfaction of the Government’s obligation to
grant a lease of a water-power, the making available for
his purposes of power developed by the Commission—and
all of them will have to be referred to, an effort being made
to use them only for the purposes for which it seems to
have been proper to receive them in evidence.

The Prime Minister’s letter of the 27th March was as
follows :—

“In further reference to our conversation of yesterday,
I beg to say that the Cities of Port Arthur and Fort William
desire to make an arrangement with the Hydro-Electric
Power Commission for an ample supply of power for their
use. In view of the present demands and future require-
ments of these cities and the great importance of the Pro-
vince retaining in its own control all large supplies of
power near such great industrial centres as these cities, I
think that such powers should be reserved for development
through the Hydro-Electric Power Commission. Obviously
this action would greatly benefit you in the operation of
your pulpwood concessions.

“The development of power by the Hydro-Electric Com-
mission in that district would not only permit of an ample
supply for your power requirements but also at the same
time provide for the future requirements of the cities at
the head of the lakes.

“I am not forgetful of what you urged with reference to
the conditions attached to the sale of the pulp limits in the
Nipigon territory; but the spirit of that agreement would
be fulfilled by the Hydro-Electric Power Commission fur-
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nishing you with all the necessary electrical power to
operate any plants that might be erected for the manufac-
ture of the timber of these limits, and the Government, [
am assured, will be able to make arrangements with the
Hydro-Electric Commission for Ontario for the supply of
this power to you, and, as the Hydro does not sell power at
a profit but at actual cost, such should be both beneficial
and in all respects satisfactory to you.

“I have no doubt in addition to the Hydro supplying you
power that the City of Port Arthur will be glad to meet
you in your negotiations with the Hydro, and, by adding
their demands for their city to your requirements for power,
reduce the price to the lowest possible from the Hydro.

“With power at cost to the Hydro and with the large
supply of raw material and the shipping facilities, both by
rail and water, now subsisting at the head of the lukes. you
should have most favourable conditions for the future wel-
fare of your enterprise. Such being the case, it will there-
fore redound to the benefit of your industries and of that
part of this Province, and which of course this Government
is anxious to see come to pass.”

And the letter from the Minister of Lands Forests and
Mines was as follows :—

“Under the conditions of sale of the Pic and Black Stur-
geon Pulp and Timber Limits, the second last clause thereof
provided that the successful tenderer shall be entitled to a
lease of a water-power from the Crown upon the usual
terms, ote. (see clause 13).

“Since these tenders were received and accepted, the
Government of the Province has decided, as a matter of
policy, and as now agreed upon with you, not to issue a
lease of the Nipigon or other water-powers contemplated,
and in tieu thereof, as the Premier has said in his letter to
you of the 27th inst., the Government, through the Hydro-
Electric Commission for the Province of Ontario. will ar-
range for the power to operate the mills necessary to manu-
facture the pulp and paper from such limits at some point
adjacent to Port Arthur, satisfactory to you and the De-
partment,

“I naturally infer that such will be satisfactory to you
and your associates.”

In the spring of 1917, there was under consideration the
development of water-power by the Hydro-Electric Com-
mission for the purpose of supplying electrical energy for
the use of the cities of Port Arthur and Fort William. On
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the 26th March, Mr. Carrick’s solicitor wrote to the chair-
man of the Commission, making an application—or asking
what the rate would be—for power, and pointing out that,
as Mr. Carrick would need 20,000 horse power, his require-
ments added to the requirements of the two cities would
justify a development of 30,000 horse power. No agree-
ment was reached between the Commission and Mr. Carrick,
but, later on, the Commission, apparently in the belief that
Mr. Carrick would be a customer, decided to develop a
water-power at Cameron Falls which would be adequate to
supply both him and the cities, whereas if the requirements
of the cities alone had been considered the power could
have been furnished by developing it at Dog Lake, at a
much smaller capital expenditure. Herein lies the impor-
tance to the cities of securing the defendants as customers
for power furnished through the Commission. The develop-
ment at Cameron Falls is approaching completion, and if
the cities are the only customers the rate per horse power
which they will have to pay will be greater than the rate
which would be charged them if the defendants were also
customers, and greater also than the rate which would have
been chargeable if the development had been at Dog Lake.
The anxiety of the Government to compel the defendants
to take power from them through the Commission is there-
fore quite natural.

To return now to the documentary evidence. The formal
contract between the Government and Mr. Carrick giving
to the latter the right to cut pulpwood and other wood on
the two limits is dated the 9th May, 1917. Instead of a pulp-
mill in connection with cach limit to cost $1,000,000, it
provides for one mill to cost $2,000,000, and instead of two
paper-mills, each of a capacity of 100 tons a day, it provides
for one paper-mill of 200 tons’ capacity. It is quite silent
as to power.

On the 18th September, 1917, solicitors writing on behalf
of Mr. Carrick wrote to the Minister of Lands Forests and
Mines, referring to the Minister’s letter of the 27th March,
in which he made “mention of the agreement between the
Government and the licensee, that the Government would
arrange for the supply of power necessary to operate the
mills referred to in the license,” and going on to say that
Mr. Carrick and his associates desired to commence opera-
tions at once, and would like to know when power would be
available, and also whether there would be objection on the
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part of the Government to Mr. Carrick’s getting power
from other sources in the meantime,

The next letters are letters written by Mr. Carrick to the
Prime Minister and the Minister of Lands Forests and
Mines on the 18th January, 1918. In them he points out
that without a supply of power available he cannot proceed
with his work, and he asks to be advised that further action
on his part under his agreement is not required until such
time as the Government are able to proceed with the power
development, which, as he says, was halted by the fact that
it was not deemed to be in the public interest to raise large
sums of money for public works during the War. He refers
to the supply of power through the Hydro-Electric Commis-
sion as something which “the Government volunteered to
give in lieu of the stipulation offered by the Government in
the call for tenders,” and he says: “The Government, in
lieu of my relinquishing my rights to a water-power, speci-
fically agreed to develop and supply me power at cost.”
He does not say, in so many words, that he had agreed to
take power through the Commission when it should be
ready for delivery, or that his right, under the conditions
of the tender, to have a lease of a water-power had been
changed into an obligation to take power from the Govern-
ment; but he makes it quite plain that his intention had
been, and still was, to use Hydro-Electric power, and he
seems to admit that the Chairman of the Commission had
been within his rights in refusing him permission to obtain
a temporary supply elsewhere.

On the 31st January, 1918, the Minister of Lands Forests
and Mines wrote to Mr, Carrick, saying, “until the power
is available, the Department cannot fairly ask ycu to make
the other expenditure in connection with the erection of
your plant,” and this was followed, three months later, by
a formal agreement dated the 8th May, 1918, between the
Government and Mr., Carrick, which recited as follows:
“Whereas it was agreed between the parties . . . that
an adequate supply of electrical horse power should be
available to the grantee to operate the pulp and paper-mills
stipulated for in the said agreement (of the 9th May,
1917) ; and whereas there is not yet available such power
for use the use of the grantee as aforesaid and it is agreed
that the grantee shall not be required or called upon to per-
form and discharge the duties and obligations and to make
the payments imposed upon him as in the said agreement
set forth until an adequate supply of such power is made
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available for all such purposes,” and went on to witness
that the grantee (Carrick) should not be called upon or re-
quired to perform or enter upon the performance of the
terms, conditions, duties or obligations, or any of them, and
should not be deemed to be in any default whatsoever under
the said agreement of the 9th May, 1917, until such time
as an adequate supply of electrical power should be made
available for him sufficient for the operation of the mills;
and that the time for the construction of the mills was ex-
tended until such time as the said adequate supply of elec-
trical power should be made available. Again there is not
a word about any obligation on the part of Carrick to take
the power when available.

By an assignment dated the 1st June, 1918, Mr. Carrick
assigned to Messrs. G. M. Seaman and L. L. Alsted an un-
divided 7 share or interest in, under, and to the agree-
ment of the 9th May, 1917, together with a like share and
interest in and to the licenses and concessions granted by
the said agreement, “and in and to any and all other agree-
ments in respect of the said matters or any of them which
might” have been or might thereafter “be entered into
between” the Government and himself, “whether by way
of renewal, extension, enlargement, modification or other-
wise, and in and to every right, interest, benefit, profit and
advantage” which might “accrue or be derived from the
said agreements, licenses, concessions, pulpwood and timber
or any one or more of them.” By another assignment dated
the 23rd January, 1919, he assigned to Messrs. Seaman and
Alsted another 152, per cent. interest in the things men-
tioned in the first assignment. By a similar assignment
dated the 22nd March, 1919, he assigned a 1624 per cent.
interest to James Whalen, and by an assignment dated the
20th March, 1919, he assigned his remaining 1624 per
cent. interest to Messrs. Seaman and Alsted. Then, by an
assignment dated the 6th November, 1919, Mr. Whalen as-
signed to Mr, Seaman his 1624 per cent. interest. All these
assignments, except the last one (Whalen to Seaman), were
duly assented to by the Government. The last mentioned
one was filed, but no assent to it was given. How the rights
which by the assignments had become vested in Messrs.
Seaman and Alsted were transferred to the defendant com-
pany does not appear, but the parties are agreed that the
defendants are the owners of the concessions granted by
the agreement of the 9th May, 1917; the dispute is as to
their obligations.
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Between the time of the first assignment by Mr. Carrick
of a part of his interest to Messrs. Seaman and Alsted
(the 1st June, 1918) and the time of his assignment to
Mr. Whalen (the 22nd March, 1919), he was negotiating
with the Hydro-Electric Power Commission as to the terms
upon which power would be supplied, and he was asking
the Government for assurances as to when power would
be ready for him. The correspondence indicates that there
were meetings with the Minister of Lands Forests and
Mines and with officers of the Commission, but exactly what
was discussed does not appear, and probably it is not im-
portant to inquire, for the contract upon which the At-
torney-General relies is alleged to have been made long be-
fore, viz., in or about March, 1917; also the letters which
passed during this period do not seem to contain anything
of great importance: they shew that Mr. Carrick was wait-
ing for and was expecting to use Hydro-Electric power
when it should be available, but they do not contain much,
if anything, that goes to shew whether or not he thought
he was bound to use it—even if letters written by him in-
dicating what he thought on that subject would be evidence
against the defendants.

The only other letters that need be referred to are some
that passed between the Hydro-Electric Commission and the
Minister of Lands Forests and Mines in the spring of 1919.
The Commission applied for a grant of land required for
use in the Cameron Falls development. The Minister asked
whether the development was being undertaken as a muni-
cipal enterprise, or on behalf of the Province. He was in-
formed that it was being undertaken as a municipal enter-
prise, and that power contracts had been made with the
two cities, and that it was “expected that the other pending
contracts and agreements for power in the district (would)
be completed in due course.” He then wrote to the secretary
of the Commission a letter dated the 1st May, 1919, to
which the defendants attach great importance (without
prejudice, however, to their position as to the admissibility
of the correspondence generally). He said:—

“Replying to yours of the 15th, the Commission is aware
of the Government’s undertaking to see that Carrick gets
power to take care of his pulp-mill requirements. This
undertaking was given Carrick in lieu of the right to power
he secured in connection with his purchase of the pulp area.

“The Government is in honour bound to see that this
obligation is carried out, and until the actual completion
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of the substituted arrangement it would be scarcely proper
for the Crown to part with the title and so place it out of
its power to implement the undertaking given Mr. Carrick.
I understand that he is now negotiating with the Commis-
sion, and I am hopeful, if you have not already reached an
arrangement, that you will be able to do so al an early
date. This will relieve the Crown of its obligation under
the sale, and there will be no further reason why the title
should not pass o the Commission. In the meantime you
will readily understand that the Commission is taking nc
risk so far as expenditures on properties is concerned, be-
cause it has already been announced that the policy of the
Government is that Nipigon power should be developed by
the Commission.”

It is argued that this letter shews clearly that the result
of the negotiations between the Government and Mr. Car-
rick in March, 1917, was no more than this—viz., that
Carrick, who was entitled to call for a lease of a water-
power, agreed not to insist upon his rights, if the Govern-
ment made available for him power developed by the Com-
mission, which he could take or not as he saw fit, just as
he migh* have used or not, as he saw fit, any electrical power
which he might have developed for himself, if he had been
granted a lease of a water-power.

After reading and re-reading the papers, I am unable te
find that it is proved as against the defendants that the
agreement which the Attorney-General seeks to enforce was
ever made; indeed, I do not think that the making of it
could have been said to have been proved as against Mr.
Carrick if the endeavour had been to prove it as against
him, instead of as against the present defendants. It is
proved that before Mr. Marks made over to Mr. Carrick
his rights in respect of the Black Sturgeon River Limit he
had elected to take the lease of the water-power to which
the conditions of the advertisement for tenders entitled
him; and it may safely be assumed, although it is not
proved (unless the statements contained in Mr. Marks’s let-
ter of the 22nd Februury, 1917, are evidence against the
defendants), that Mr. Carrick had also elected to take the
water-power to which the acceptance of his tender for the
Pic River concession entitled him. It is proved that the
Government requested Mr. Carrick to accept the develop-
ment of power by the Commission and the making of it
available for his purposes as a fulfillment of the Govern-
ment’s obligation to grant a lease of a water-power (see
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the Prime Minister’s letter of the 27th March, 1917), and
I think it must be inferred that Mr. Carrick acceded to the
Government’s request. It is proved that the time for the
commencement of the work which Mr. Carrick was to per-
form under the agreement of the 9th May, 1917, was ex-
tended until an adequate supply of electrical power should
be made available for him; and it is quite plain that the
adequate supply of electrical power meant an adequate
supply of power developed by the Hydro-Electric Power
Commission. It is proved that every one—the Government,
the Commission, and Carrick himself-—expected that when
the Hydro-Electric power became available Carrick would
avail himself of it. Finally it is proved that Mr. Carrick
and solicitors acting for him thought—or were prepared
to admii—that the Government or the Commission had a
right to prevent the use by him, pending the completion of
the Hydro-Electric development, of electrical power which
he thought that a company having a plant near Port Arthur
would be willing to supply. For the proof of these things
(except perhaps the last—Carrick’s belief) it seems to me
that the letters which were objected to were properly re-
ceivable in evidence; but, even if they are receivable for all
purposes, they do not prove, as it appears to me, much, if
anything, more than has been stated. They do not shew
what led Mr, Carrick to think that he had no right without
special permission to get a temporary supply of power from
the company mentioned; for all that appears he may have
thought that, as his work was to be upon lands of the
Crown, the company could not bring its supply to him with-
out the Crown’s permission, or he may have thought thaf
some agreement which he had made with the Government
expressly or impliedly prohibited his taking electrical power
developed by any one other than the Commission, or his
opinion may have had some basis quite different from either
of those suggested. Whatever his reason was, it is not set
forth, and, in my opinion, there is no justification for set-
ting aside all other possible constructions and construing
any of his statements as an admission that he had con-
tracted to take power from the Government through the
Commisgion, and from no one else. If he had stated in so
many words that he had made such a contract, it appears
to me to be at least doubtful whether the statement would
have been evidence against the defendants; but the ques-
tion of admissibility need not be considered unless the
statement can be found in the letters, and I do not think
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it can be found, either expressly or by necessary deduction
from something that is said.

A finding that the alleged contract was made would, as
it seems to me, have no more certain foundation than a
guess as to what may have happened: 1 have not discovered
anything which shews that there is any more reason for
saying that the contract was made than there is for saying
that no one thought it necessary to exact from Mr. Carrick
even an informal promise to take his supply of power from
the Government through the Commission. He had to have
power; he had given up his right to insist upon a lease of
a water-power; the Government was going to arrange with
the Commission to make a supply available for him; self-
interest would seemingly drive him to draw upon the supply
so made available, assuming, of course, that he could get
it upon satisfactory terms: why assume, without proof,
that he bound himself to do that which probably every one
thought he would do, whether bound or not?

If Mr. Carrick did not agree to take his supply of power
from the Government through the Commission, the Tact
that he stated (if it can be found that he did state) his
intention so to take it, and the further fact (if it is a fact)
that the Government, thinking that there was no reason
to suppose that he would change his intention, induced the
Hydro-Electric Power Commission to undertake the ex-
pensive development at Cameron Falls, can make no dif-
ference. He either contracted or he did not; a truthful re-
presentation of an intention is not converted into a con-
tract by the mere fact that the person to whom it is made
sees fit 10 act upon the strength of it without insisting that
it be turned into a promise.

Kny-Scheerer Co. v. Chandler and Massey Limited
(1903-4), 2 O.W.R. 215, 4 O.W.R. 187, and in the Supreme
Court of Canada, sub nom. Chandler and Massey Limited v.
Kny-Scheerer Co. (1905), 36 Can. S.C.R. 130, is a case
directly in point. It is not very fully reported, but the
judgments of the Ontario Courts can be seen in the printed
case on the appeal to the Supreme Court of Canada of
which there is a copy in the Library at Osgoode Hall—
volume 262. The plaintiffs were importers of surgical in-
struments carrying on business in New York and having
some connection with manufacturers in Germany. The de-
fendants were also importers, carrying on business in
Toronto. Surgical instruments were subject to custom
duty on importation into the United States, but not upon
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importation into Canada. The plaintiffs represented to the
defendants (as the fact was) that they intended to establish
a Canadian depot and to keep in it at all times a full supply
of their goods, imported directly from Europe, and there-
fore capable of being sold at a lower price than the price
at which they could be supplied out of their New York ware-
house. They had, in fact, arranged to send an employee to
Canada to prepare the way for the establishment of the
Canadian department of their Lusiness. The defendants,
assuming that the plaintiffs would do what they said they
were going to do, agreed to cease importing from Europe
and to buy all their supplies from the plaintiffs—an agree-
ment which would have been senseless from the defedants’
point of view but for the assumption that the Canadian
stock would be available. The plaintiffs, however, changed
their minds, and did not open the Canadian depot, and, be-
cause there was merely a representation of an intention,
and not a promise, the defendants were without redress.

The cases cited by counsel for the Attorney-General in
support of their argument that it ought to be held that Mr.
Carrick agreed to take his supply of power from the Govern-
ment through the Commission are not, in my opinion, of
much assistance.

Cannock v. Jones (1849), 3 Ex. 233, and Great Northerr
R.W. Co. v. Harrison (1852), 12 C.B. 576, are cases in
which, upon the true construction of a document, it was
plain to the Court that, although technical words to effect
the intention were not used, the intention was that the de-
fendant should be bound, in the first case to put in repair
and keep in repair the buildings in question, and in the
second case to take the sleepers ete., which the plaintiff
was agreeing to supply. They are simply cases of the con-
struction of documents and applying the rule that in
order to constitute a covens: 10 technical words are neces-
sary—that it is sufficient il . ©u can collect from the terms of
the instrument that the thing is to be done: 3 Ex. at p. 238.

Canada Cycle and Motor Co. Limited v. Mehr (1919),
45 O.L.R. 576, 48 D.L.R. 579, was a case in which the
majority of the Judges in the Divisional Court thought that,
in the circumstances of the case, Mehr’s agreement to buy
necessarily involved an agreement on the part of the com-
pany to sell.

Churchward v. The Queen (1865), L.R. 1 Q.B. 173, a case
in which the Court was unable to find the agreement which
the plaintiff sought to enforce, was cited for the well-known
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statement by Cockburn, C.J., at p. 195, as to the circum-
stances in which a court must imply obligations on the part
of one party to a contract corresponding with and correla-
tive to those expressly imposed upon the other party—e.g.,
when the act to be done by the party binding himself can
only be done upon something of a corresponding character
being done by the opposite party—as well as for the hypo-
thetical case stated on p. 197 (as to which see Moon v.
Mayor ete. of Camberwell (1903), 89 L.T.R. 595), and for
the statement by Mellor, J., on p. 202, to the effect that, if
it can be seen that certain stipulations and conditions must
have becn necessarily intended by the parties, effect must
be given to them, although they are not expressed in words.

In Ez p. Ford (1885), 16 Q.B.D. 305, there was no evi-
dence that when the mortgagor’s brother consented to
postpone his charge upon the mortgagor’s property, so that
the mortgagor might raise more money, he had any inten-
tion of making a present of his security to the mortgagor;
and the Court thought there was implied a promise by the
mortgagor to indemnify him. In it Lord Esher, M.R., makes
a very broad statement as to the circumstances under which
a promise may be inferred.

None of these cases is, in its facts, in the least like the
present one; but I do not think that, even if the facts of the
cases in which the general statements were made were left
out of eonsideration, any of those general statements would
be applicable here. Take the Churchward case. Cockburn,
C.J., puts it that if the thing to be done by the party binding
himself ean only be done upon something of a correspond-
ing character being done by the opposite party, you would
there imply a corresponding obligation to do the thing
necessary for the completion of the contract, and that so,
where there is an agreement to manufacture some article,
a corresponding obligation on the other party is implied to
take it; and note why: “for otherwise it would be impos-
sible that the party bestowing his services could claim any
remuneration.” Take also the statement of Mellor, J., al-
ready r2ferred to, that if it can be seen that certain stipula-
tions must have been necessarily intended by the parties,
effect must be given to the intention. I do not propose to
go through all the cases cited and quote all the general
statements made. Those I have mentioned, together with
Lord Esher’s statement in Ex p. Ford, 16 Q.B.D. at p. 307
that “whenever circumstances arise in the ordinary busi-
ness of life in which, if two persons were ordinarily honest
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and careful, the one of them would make a promise to the
other, it may properly be inferred that both of them under-
stood that such a promise was given and accepted,” will
suffice to illustrate what I mean. The fact that they are in-
applicable seems to me to appear as soon as they are care-
fully read, and an effort is made to pick out thz particular
one which is to be applied. Thus, assuming that there is
to be found in the documents an engagement by the Govern-
ment to cause the supply of power to be developed by the
Commission and made available for Mr. Carrick, it cannot
be said that that supply of power cannot be made available
unless Carrick is bound to take it; nor can it be said that
if Carrick does not take it the Government cannot be re-
munerated for doing that which it agreed to do. The Govern-
ment were under obligation to grant a lease of a water-
power, and asked Carrick to accept, instead of such a lease,
the making available a supply of power developed by the
Commission; and Carrick, as I think it is proved, acceded
to the request. In that agreement, on his part, to accept the
making available a supply of power as a performance of
the obligation to grant a lease, is ample consideration for
any promise on the part of the Government, and there is
no need to imply any promise on Carrick’s part to give any
further or other consideration. The case, then, does not
come within the rule stated in Churchward’s case. Nor
does it come within the rule stated in Ex p. Ford. That
rule, in its terms, applies only to circumstances arising in
the ordinary business of life, i.e., to circumstances with
which the Courts are so familiar that they can say with
some fecling of certainty that ordinarily honest and careful
men do, in those circumstances, make the promise which
they proceed to hold that the person in question did make.
But in this case we have very unusual circumstances: a man
has contracted to erect and operate an extensive plant for
turning into paper certain wood, and he is to pay royalties
for the privilege of cutting the wood ; he has been promised
a water-power and has probably calculated what the cost
of developing it will be; he is asked to accept, instead of
that water-power, the privilege of obtaining a part of cer-
tain electrical power which the other contracting party is
about to cause to be developed; but, except for a general
statement that the power will be supplied “at cost,” he is
not—as far as appears—told what the expense to him will
be, or given other particulars; he agrees that if the supply
is made available he will not insist upon having tha pro-
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mised water-power; can any Court say that it knows that
the ordinarily honest and careful man in such circumstances
does agree to take his supply of power from the proposed
source, and, therefore, that it is justified in inferring that
the man in question did so agree? I think not.

My conclusion upon this branch of the case is, that there
is no document which can be construed as containirg an
agreement on the part of Mr. Carrick to take power from
the Government through the Commission; that there is no
justification for implying or inferring such an agresment
on his part; that the most that can be said is tha' he had
and expressed an intention to take the power: but that
Kny-Scheerer Co. v. Chandler and Massey Limited (supra)
and the cases there referred to shew that no action can be
based upon such an expression of intention.

There is a further difficulty in the plaintiff’s way. If it
could be found as a fact that Mr. Carrick did make the con-
tract alleged, there is no principle that I know of upon
which it can be held that that contract can be enforced
against the defendants.

So far as I can discover, the cases in which a person—
without contract upon his part—becomes bound by the
undertakings of his predecessor in title, are either cases
in which the assignee of a term is bound by those covenants
of his assignor (the lessee) which run with the land, or
cases in which the grantee of land is bound by covenants
entered into by his predecessor in title of which he had
notice at the time when he acquired his title: see the notes
to Spencer’s Case (1583), 1 Sm. L.C. (12th ed.) 62, at pp.
97, 98.

I proceed, therefore, to consider whether the defendants
can be made liable by the application of any rule applicable
where the relationship of the parties is that of a landlord
and the assignee of the term, or that of a covenantee and the
assignee of the land in respect of which the covenantor’s
covenant was given.

To take first the case last mentioned—the case of the
covenantee suing the assignee of the covenantor. The de-
fendants do not hold any land to which they trace their
title through Mr. Carrick; but the subject-matter of the
agreement of the 9th May, 1917—the license to cut the wood
and to do the things incidental to cutting it and making it
into paper, such as to erect mills, etc.,—was, I think, an in-
corporeal hereditament: In re Shier Lumber Co. Assess-
ment (1907), 14 O.L.R. 210; and covenants made by the
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owners of such incorporeal hereditaments seem to be within
the rulcs applicable to covenants made by the owners of
land: Norval v. Pascoe (1864), 34 L.J. Ch. 82; Hooper v.
Clark (1867), L.R. 2 Q.B. 200. Therefore, if the other con-
ditions requisite to the maintenance of the action exist, the
fact that the covenant was not made by the owner of land
does not seem to present much difficulty. Perhaps also, the
fact that the supposed agreement was an affirmative agree-
ment to take the power from the Government, and not, in
form, one of those restrictive covenants to which alore the
rule applies—seeHaywood v. Brunswick Permanent Benefit
Building Society (1881), 8 Q.B.D. 403 ; London and South
Western R.W. Co. v. Gommn (1882), 20 Ch. D. 562; Auster-
berry v. Oldham Corporation (1885), 29 Ch, D. 750; Ferris
v. Ellis (1920), 48 O.L.R. 374; 1 Sm. L.C., ut supra, at p.
101—might be got over by treating the positive agreement
as involving a negative one not to obtain power elsewhere,
and enforcing it by injunction: see Clegg v. Hands (1890),
44 Ch. D. 503, 519.

But, even if these difficulties are out of the way, there
remain two others which seem to be insurmountable. First,
there is the fact that the supposed covenant was not made
with the Government as the owner of land which was to
be benefited by it, and the doctrine ‘“does not extend to the
case in which the covenantee has no land capable of enjoy-
ing, as against the land of the covenantor, the benefit of
the restrictive covenant; if the covenant does not run with
the land in law, its benefit can only be asserted against an
assign of the land burdened, if the covenant was made for
the benefit of certain land, all or some of which remains
in the possession of the covenantee or his assign suing to
enforce the covenant:” London County Council v. Allen,
[1914] 3 K.B. 642, 660, 672. Secondly, there is no avilence
that the defendants took their assignment with notice of
any such restrictive covenant having been made by Mr.
Carrick. If the covenant could be read into the agreement
of the 8h May, 1918, and if it could be assumed that that
agreement was handed over to the defendants by Massrs.
Seaman and Alsted, it could be found as a fact that they
took their assignment of the agreement of the 9th May,
1917, with notice of the covenant. There is no other possible
way, as I think, upon the evidence given, of bringing notice
home to them. But it is, in my opinion, impossible to read
the agreement of the 8th May, 1918, as evidencing, or, by
its recital, suggesting, the existence of such a covenant. The

i

&

- o
Sl S SRS

AR

Prr S ey

B SRR St 2 alh i i




A e TS

64 D.L.R.] DominioNn Law REePoRTS.

recital is that there was an agreement between the parties
to the agreement of the 9th May, 1917, and to the document
in question, that a supply of power should be available to
Mr. Carrick for his purposes; which is far from a recital
that Carrick had agreed that he would not use, in connec-
tion with his work, power obtained from any one other than
the Government. For these reasons, I think the covenant,
even if proved, could not be enforced against the defend-
ants in virtue of any rule applicable as between a covenan

tee and a grantee from the covenantor.

Turning now to the rules applicable as between a lessor
and an assignee of the term, the case seems to be equally
plain. In order that these rules should be applied, the docu-
ment of the 9th May, 1917, conferring upon Mr. Carrick
the right to cut the wood, would have to be considered a
lease, It is not clear to me that it would be right so to con-
sider it, but, for the purposes of the discussion, I will as-
sume that it is a lease. The subject-matter of it ig, as has
been stated, an incorporeal hereditament; and the statute
32 Henry VIIL ch. 34 would apply, so that an assignee
from the Crown of the reversion could sue upon any cov-
enant in the agreement running with the incorporeal here-
ditament demised: Martyn v. Williams (1857), 1 H. & N.
817, at p. 826 et seq.; and an assignee from the licensee
could be sued upon such of the licensee’s covenants as run
with the subject-matter of the license: Norval v. Pascoe,
34 L.J. Ch. 82, A covenant by the licensee to use, in the
operation of the mills situate on the land mentionad in the
license, electrical power supplied by the licensor would
probably run with what is called in the head-note to Norval
v. Pascoe “the subject-matter of the grant,” in the same
way as an agreement by the lessee of a public-house tc take
his beer from the lessor would run with the land demised:
see Clegg v. Hands, 44 Ch. D. 503; Manchester Brewery
Co v. Coombs, [1901] 2 Ch. 608.

If, than, Mr. Carrick did covenant with the Crown to take
his electrical power from the Crown through the Hydro-
Electric Power Commission—using the word “covenant” in
the same sense in which it is used in the cases—the plaintiff’s
claim is established: the covenant runs with the “subject-
matter of the grant,” and the defendants can be sued vpon
it. But he did not “covenant” in such sense. In the first
place, unless his agreement is contained in the document of
the 8th May, 1918 (which is not where the pleadings, which
state it as made in March, say it can be found), it is not a
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covenant in the proper sense of the word—it is not con-
tained in an instrument under seal—and, while there are
many cases in the United States in which Courts, in dealing
with the rule now under discussion, seem to treat any agree-
ment, however made, as a covenant—e.g.: Rugg v. Lemly
(1906), 93 S.W. Repr. 570; Ferguson v. Worrall (1907),
101 S.W. Repr. 966; Sjoblom v. Mark (1908), 114 N.W
Repr. 746—1I have not found any English case in which the
rule was applied to anything other than a contract con-
tained in a sealed instrument. Secondly, the covenant must
be contained in the instrument creating the term, and there
is no suggestion that it is contained in the document of the
9th May, 1917. The rule is thus stated by Lush, J., in
Elliott v. Johnson (1886), L.R. 2 Q.B. 120, 127: “The doc-
trine of conditions running with the land is confined to
covenants annexed to the land by the indenture of demise.”
In Redman’s Law of Landlord and Tenant, 7Tth ed. (1920),
Eliott v. Johnson is cited, and it is said (p. 694): “The
doctrine of covenants running with the land applies only
where the demise is under seal and the covenant is an-
nexed to the estate by the instrument which creates it.”
See also Foa’s Relationship of Landlord and Tenant, 5th
ed. (1914), p. 412,

Coungel for the plaintiff invoke another principle, stated
in Anson on Contract, 15th ed., p. 292, as follows :—

“The assignee of contractual rights must take care to as-
certain the exact nature and extent of those rights; for he
cannot take more than his assignor has to give, or be exempt
from the effect of transactions by which his assignor may
have lessened or invalidated the rights assigned.”

I think however that the cases cited by the author make
it plain that the rule stated has nothing to do with what is
here under discussion, viz., the right of the Crown to compel
the defendants to perform a contract alleged to have been
made by Mr. Carrick. I think that no more was intended
to be stated in the text-hook, and that no more is decided
in the cases cited, than that the assignee of a chose in
action lakes subject to equities. The rule does apply =o as
to defeat the claim set up by the defendants in their coun-
terclaim for a declaration that the defendants are entitled
to a lease from the Crown of a suitable water-power; for
Mr. Carrick agreed that, if power developed by the Hydro-
Electric Commission was made available, he would not in-
sist upcn his right to a lease; and the defendants, taking
subject to those equities which could have been set up if
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there had been no assignment, cannot insist upon a lease if
the Crown prefers to make available power developed by the
Commisgion, rather than to grant a lease; but any right
which there may be on the part of the Crown to compel the
defendunts to take power developed by the Commission
must be attributed to some covenant made by Mr. Carrick
which has become enforceable against the defendants by
reason of the assignment to them of the concessions granted
by the agreement of the 9th May, 1917.

For the foregoing reason, I am of opinion that the plain-
tiff’s action fails.

In the counterclaim the defendants ask (1) for a declara-
tion that they are not bound to take power from the Govern-
ment through the Commission at cost, irrespective of what
the cost may be and subject to onerous conditions. As I
have held that the plaintiff cannot compel the defendants
to take the power, it is unnecessary to consider whe'her the
defendants are entitled to set up this counterclaim without
first obtaining a fiat authorising them to do so. They ask
(2) for a declaration that they are entitled to a lease of a
water-power. I have held that they are not, or that they
are not unless the Government fail to make available, at
cost, power developed by the Commission. They seek (3)
a declaration that they are at liberty to obtain a supply of
electrical power from other persons, firms, or corporations.
As I have decided that the plaintiff is not entitled to an in-
junction to restrain them from doing that which they ask
to be declared entitled to do, it is unnecessary to deal with
this part of their prayer, or to decide whether the c!aim can
be made without a fiat. Finally, they ask (4) for a declara-
tion that there have been breaches and default in the ohliga-
tions to furnish a supply of power, and that they ave en-
titled to damages. I do not really know what this means. If
the agreement of the 8th May, 1918, postponirg he time
for the commencement of Mr. Carrick’s work, amounts te
an agreement on the part of the Government to make avail-
able a supply of power developed by the Commission—
which I doubt—it does not contain any promise to make
that supply available within any particular time, and I do
not see how it can be said that there has been default. It is,
therefore, unnecessary to consider whether this claim can
be made without a fiat.

The action will be dismissed. There will be no judgment
upon the counterclaim. The plaintiff ought to pay the costs.
none of which, so far as appears, are specially referable
to the counterclaim.
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MAGUIRE v. MAGUIRE.

App. Div, Ontario Supreme Court, Appellate Division, Meredith, 0.J.0.P., Riddell,

Latchford, Middleton and Lennox, JJ. March 11, 1921,
JupoMENT (§IVA—226)—ACTION ON—ALIMONY AND COSTS—FOREIGN
LAW—JUDGMENT NOT ABSOLUTE—COSTS ONLY RECOVERED,

A foreign judgment for alimony not being an absolute judgment
cannot be made so in this Province and arrears of alimony cannot
be recovered under the same, although costs may.

[Aldrich v. Aldrich (1893), 23 O.R. 374, 24 O.R. 124, followed.]

Arrean by plaintiff from a judgment of Mulock, C.J. Ex.
in an action to enforce a judgment of the State of Minne-
sota, whereby it was adjudged and decreed that the plain-
tiff should recover from the defendant “the sum of $365
temporary alimony and suit-money,” and also “the further
sum of $20 per month payable in advance from the date of
the order for judgment herein until the further order of
this Court.” Affirmed as to main action, reversed as to
costs.,

The judgment appealed from is as follows: “In support
of the plaintiff’s case, Mr. Boland put in an exemplification
of the judgment in question and proved that the moneys
therein mentioned had not been paid. For the defence, Mr.
Willoughby proposed to cite the general statutes of the
State of Minnesota, more particularly sec. 7129.

When I called the attention of both counsel to the fact
that production of the statutes of the State of Minnesota
would nct in itself prove the law of that State, and inguired
whether both counsel were content that I should accept the
statutes as evidence, counsel assented thereto.

Thercupon Mr. Willoughby produced what was described
as a volume purporting to be the “General Statules of
Minnesota,” calling attention to sec. 7129. That section
reads as follows :—

“After an order or decree for alimony or other allowance
for the wife and children, or either of them * * * the
Court may revise and alter such order or decree respecting
the amount of such alimony or allowance and the payment
thereof,” ete.

Thus it appears that the District Court is still seised of
the case to the extent that it may revise its order or d-cree,
both in respect of the said sum of $365 and also its payment:
that is, the District Court still has jurisdiction to alter the
decree by reducing or increasing the amount or by relieving
the defendant wholly from payment.

When it is sought to enforce in this Court a foreign judg-
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ment ordering payment of a sum of money, it must appear
that th2 foreign Court has finally established the existence
of the debt in question so as to make it res adjudicata:
Nowvion v. Freeman (1889), 15 App. Cas. 1.

By reason of the provision of the section of the statute
above quoted, it is still open to the said District Court to
revise and alter its decree, by relieving the defendant wholly
or partly from payment. Thus there has been no final ad-
judication by the District Court, and therefore this Court is
not entitled to give effect to the judgment in question; and
this action is dismissed with costs.

J. F. Boland, for the plaintiff.

G. M. Willoughby, for the defendant.

Rmopery, J.:—An appeal from the judgment at the trial
dismissing the action.

It appears that a judgment was obtained in Minnesota for
a certain sum of alimony and $50 costs.

There does not seem to be any difference proved HYetween
the effect in Minnesota and in Ontario of such a judgment;
and, unless we are prepared to reverse Aldrich v. Aldrich,
23 O.R. 374, and, in a Divisional Court, 24 O.R. 124, we
must hold that a “decree for alimony is not an absolute
judgment, but the judgment for costs is:” 24 O.R. at p. 125

I have reviewed the cases cited in Aldrich v. Aldrich and
those cited before us on the argument, with others, and |
am not prepared to overrule the case mentioned.

The appeal should be allowed with costs and judgment
directed to be entered for the plaintiff for $50 and costs on

. the proper scale,

LATCHFORD, J.:—In Nowvion v. Freeman, 15 App. Cas. 1,
13, Lord Watson lays down the proposition that “no decision
has been” (Dicey on Conflict of Laws, 2nd ed., p. 412, inter-
polates “or can be”) “cited to the effect that an English
Court is bound to give effect to a foreign decree which is
liable to be abrogated or varied by the same Court which
issued it.”

The judgment sued upon, so far as it relates, not to costs,
but to alimony, has been once varied and may be varied
again. Except in so far as it relates to the costs, $50. the
appeal, in my opinion, fails. To that extent it should, I
think, be allowed, with costs of the appeal.

MIDDLETON, J.:—Appeal by the plaintiff from the judg-
ment of Sir William Mulock dismissing an action for the
recovery of overdue instalments of alimony payable under
the order of the District Court of the State of Minnesota.
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The i« lamenial principle is most clearly stated in
Williams v. Jones (18:5), 13 M. & W. 628, 633 :—

“Where a ourt of co apetent jurisdiction has adjudicated
a certain sum to b Ave {r,m one person to another, a legal
obligation arises to pa; that sum, on which an action of
debt to enforce the jud rment may be maintained.”

This is explained by what is said in Nouvion v. Freeman,
15 App. Cas. 1, at p. 9:—

“In order to establish that such a judgmen’ has been
pronounced it must be shewn that in the “ourt by which
it was pronounced it conclusively, finally, and for ever es-
tablished the existence of the debt of which it 1s scaght to
be made conclusive evidence in this country, so as to make
it res judicata between the parties. If it is not conclusive
in the same Court which pronounced it . . . ther I do
not think that a judgment which is of that character can
be regarded as finally and conclusively evidencing the debt.”

It is there pointed out that the existence of a right of
appeal has never been deemed to prevent a judgment from
being rogarded as final and conclusive for the purpose
under discussion. The question is whether the judgment is
final and conclusive so far as the tribunal ‘which pro-
nounced it is concerned. Can it thereafter ordain that there
is no obligation and no debt? If it can, the element of
finality is lacking.

It will also be observed that there is no distinction be-
tween an action upon a foreign and upon a domestic judg-
ment. A lack of finality is fatal in either case.

The judgment of the Supreme Court of the United States
in Sistare v. Sistare (1910), 218 U.S. 1, is useful as an
examination of the “full faith and credit” clause of the con-
stitution when applied to alimony judgments. Past due in-
stalments of alimony payable under a judgment are recov-
erable in another State as a debt upon a judgment, “unless
the right to receive the alimony is so discretionary with the
Court rendering the decree that, even in the absence of ap-
plication to modify the decree, no vested right exists.” The
context shews that what is meant by “an application to
modify the decree” is to modify the general declaration of
the right to alimony and not to change the amount pay-
able. There is a discussion of the different views taken in
different jurisdictions as to the nature of a decree direct-
ing payment of an alimentary allowance. In many of the
States there is statutory provision. In New York, where
the judgment in question in the Sistare case was pro-
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nounced, it was the settled doctrine that no power existed
to modify a judgment so as to affect past due instalments.

In other jurisdictions, a different rule prevails; e.g.—
“The decree is not final and conclusive as a matter of law,
because it does not purport to be final and conclusive as a
matter of fact. The reservation in the decree plainly in-
dicates an unfinished determination of the judicial mind;
that is, the Court has not completely disposed of the case.
The power of the Court not having been exhaustzd, it re-
serves to itself the right to exercise the unexhausted por-
tion of its power in such manner as changed conditions and
circumstances may indicate to be just:” Ruge v. Ruge
(1917), 97 Wash. 51, 56.

In Ireland there are two instructive cases. In Nunn v.
Nunn (1880), 8 L.R. Ir, 298, the Court treated past due
instalments of alimony payable under an English decree for
separation as a debt. The payments were “subject to fur-
ther order,” but, as no order had been made, in the view
of the Court the order for payment had the necessarv ele-
ment of finality, In Keys v. Keys, [1919] 2 LR. 160, the
question was again discussed, and it was held that arrears
of alimony cannot be recovered by an action. Nunn v. Nunn
(supra) was either decided upon a misapprehension of the
nature of alimony payable under an English judgment, or
the decree there considered must have been made under a
statutory power when the alimony was not subject to its
usual incidents.

The English Courts have no doubt as to the natura and
effect of an alimony judgment. In Bailey v. Bailey (1834),
13 Q.B.D. 855, Grove, J. (pp. 857, 858), said:—

“It has also been shewn that with reference to unpaid
instalments of alimony the Court has frequently varied,
changed, or possibly annulled it. But the plaintiff has con-
tended 1hat instalments already due and unpaid are in the
nature of debts and are not upon the same footing as in-
stalments due in the future. It may well be that therc are
cases in which the Court might interfere with respect to
future but not with respect to past payments, but no case
has been cited to shew that the Divorce Court has not the
power to interfere with respect to past payments
I think that such a proposition is monstrous, and that there
is nothing in the decisions to support it.”

In appeal, the case turned upon another point, but Brett,
M.R., speaks (p. 859) of the decision given by CGrove, J.
as “weighty,” and there is no sign of any dissent from it.
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In our own Courts, Aldrich v. Aldrich, 24 O.R. 124, and
Lee v. Lee (1895), 27 O.R. 193, are to the same effect.

In Hadden v. Hadden (1899), 6 B.C.R. 340, an action
was maintained for arrears of alimony under an Ontario
judgment, but this was based upon the fact that the judg-
ment was upon consent, and this imported a degrce of
finality which the judgment would not otherwise have had.

In the case in hand, the statute quoted by Sir William
Mulock and the form of judgment both go to shew that the
Minnesota Court has full power over the payments, past as
well as future, and the affidavit now tendered from a mem-
ber of the State Bar does not suggest that this is not so.

I agree that the costs stand in a different position, and I
agree that there should be judgment for the sum of $50,
with costs on the proper scale.

LENNOX, J.:—This action furnishes another example of
the occasional evil resulting from precedents, the sacrifice
of the substance for a shadow. Inasmuch as a jndgment or
order directing periodical payments of alimony is theore-
tically not final, it is quite logical that the wife cannct ob-
tain a judgment in its nature final by suing for payments
in arrear: but for this it would be quite reasonable that she
should have judgment for what is overdue.

Having regard to the law here and in Great Britain, the
judgment of the learned Judge at the trial is right, and for
the reasons he assigns, except as to the $50 for costs in the
Minnesota Court. The appeal should be allowed to this ex-
tent only.

Megreoirs, C.J.C.P., (dissenting) :—If we are to regard
the injunction stare decisis, this appeal must be allowed as
to the claim of the plaintiff in this action for the amount of
the costs of the action in the Minnesota Court, with interest:
Aldrich v. Aldrich, 24 O.R. 124; but the appeal in other
respects cannot be so easily decided.

This action is based upon a judgment of the District
Court of the Fourth Judicial District of the County of
Hemelpin in the State of Minnesota, one of the Unitea
States of America, which judgment, as finally setiled ana
entered, on the 26th day of June, 1913, adjudged ana
ordered, wumong other things: “that the defendant pay to
the plaintiit the sum of $50 as attorney’s fees;” “that the
plaintiff vecover from the defendant the sum of $365 tem-
porary alimony and suit-money, which said sum is a lien
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upon the following described premises of the defendant, to
wit: . . . and that the said premises of defendant be
sold to satisfy the judgment for temporary alimony and
suit-money ;" and “that the plaintiff have and recover of
the defendant the further sum of $20 per month, payable
monthly in advance, from October 23, 1911, unti! the fur
ther order of this Court, and it is hereby adjudged that
defendant pay to the plaintiff the said sum of $20 a month
in advance from said October 23, 1911.”

It is to be observed that the judgment from which thes:
quotations are taken is one that was made for the expressed
purpose of “amending” the earlier judgment; and that one
of the amendments made was the addition of the words,
“and it 1s hereby adjudged that defendant pay to the plain-
tiff the said sum of $20 a month in advance from saia
October 23, 1911;” the earlier judgment being in these
words only: “That plaintiff have and recover from said
defendant the further sum of $20 per month, payable
monthly, in advance, from the date of the order for judg-
ment herein”-—which was October 23, 1911”—*“until the
further order of this Court.” So that what was added waas
an unqualified judgment for payment; though it may be
added that, if that which was added were intend~d to be
qualified as the earlier judgment was, the result should not
be affected; it would be a very lame Court that would not
have statutory or inherent power or both to stop such
payment in a proper case.

The amended judgment is dated the 26th June, 1913, and
it has remained ever since and still is in full force and effect ,
the defendant’s land described in it was sold under it and
the proceeds were applied in the manner provided for in
the judgment; but the defendant has paid nothing—except
perhaps $10—upon it, though he always has been and still
is subjezt to it, and if he had any property subject ‘o execu-
tion in the State of Minnesota it could be seized and sold
in or towards satisfaction of the sum claimed by the nlain-
tiff in this action.

No attempt was made to disclose any defence upon the
merits of this action at the trial; but, at the last moment,
leave was obtained to set up a lawyer’s defence: that the
judgment of the Minnesota Court is “inconclusive;” and
upon that defence only the defendant succeeded at such
trial.

No evidence was given in support of such defence, but
the trial Judge was referred to one of the general statutes
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of Minnesota, and counsel for the plaintiff was asked tc
consent that it be put in as evidence, but he did not; that
is made very plain in the shorthand notes of the trial, the
trial Judge saying, “Mr. Boland does not admit;” and, in
the last words said at the trial: “I put this qualification upon
receiving it: subject to the objection that the production
does not prove the statute or that the alleged statute is the
law.”

Judgment was reserved at the trial, and was not pro-
nounced until some days afterward; and when pronounced
was based altogether upon that statute, the trial Tudge
being then under the plainly mistaken impression that
“both counsel were content that I should accept the statute
as evidence.”

Nothing could be more dangerous than for a Judge of
this Court to determine as a matter of law what the law
of some other country, with the laws of which he is not
familiar, is; and it is perhaps as dangerous to attempt to
do so upon statute-law as it is upon “case-law,” especially
in these days when statute-laws are sometimes changed as
readily, and perhaps as quickly, as some men change their
suits of clothes. Foreign laws can be rightly dealt with in
our Courts only as questions of fact to be proved by com-
petent witnesses.

This case must be dealt with here, as it should have been
at the trial, as if no evidence had been adduced at the trial
as to the law of the State of Minnesota.

It may be well now to say a few words concerring the
substance of the matter involved in this action, excluding
for the moment those things which are so enticing and in-
teresting to some minds—law-points and technicalities.

The defendant treated the plaintiff, who was his wife, in
such “a cruel and inhuman manner” that it was “unsafe”
and would “be injurious to her health for her to continue
to live with him.” A Court of the State of Minnesota, hav-
ing jurisdiction in, and being quite competent in every way
to deal with, the matter, made the judgment from which I
have quoted; and by the same judgment gave to the plain-
tiff “the care, custody, and control of the two minor chil-
dren” of the plaintiff and defendant.

Under that judgment there was justly due and payabie
to the plaintiff by the defendant $2,465, without interest,
when this action was brought.

No attempt has ever been made to revise or alter that
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judgment; none could have been, and none can be now
reasonably made. The defendant’s evidence given in this
action makes that quite plain; he had, and has, no legal, or
moral, excuse for non-payment, if he is, or ever was, able
to pay.

He is now living in this Province, and apparently is able
to pay in whole or in part. What sane reason can be given
why he rhould not be made to pay according to his akility?
If the judgment were for any kind of extravagances, or,
in some places, even if a gambling debt, this Court would
lend its aid, admittedly, to compel payment, but being for
the support of his wife, and of his children in part, he may
gnap his fingers at the judgment of the Minnesota Court
and be “backed up” in doing so by the Ontario Couris, no
matter how much property he may have liable to execution
here. Unless plainly driven to it, by the injunction to follow
the decisions, I must firmly dissent from any judgment that
has any such effect.

But it is said that the cases require it. Before dealing
with them let me—at the risk of a needless repetition—
repeat: that the judgment of the Minnesota Ceurt is an
unqualified one: as to the costs—$50; as to the temporary
alimony and suit-money—$365, of which $100 has heen
levied, leaving $265 payable; and also as to the §20 a
month—in all $2,160, up to the time of the commencement
of this action, unless the words contained in the earlier
judgment, and repeated in the revised one, as before men-
tioned, create a qualification. But, if they do, it cannot be
a qualification as to any sums that have become payable;
the words “until further order of this Court” must have
reference to future payments; such a restriction of a posi-
tive order to pay so much monthly, must mean until pay-
ment is stopped, reduced, or otherwise changed.

And, if it were otherwise, no change has been made, ne
change has been applied for, and no ground for any change
can be suggested as to past due money; it is not enough to
say that, though substantially impossible, it is in a technicai
sense legally possible; one might as well, out of the law
courts, base an argument in favour of substantial worldly
advantage on the ground that the moon may be made of
green cheese,

But, if the judgment was as revocable, and as alterable
a8 the trial Judge deemed it, what cases compel us to turn
this plaintiff, with a just and more than ordinarily meri-
torious claim, out of our Courts?
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The case relied upon by the trial Judge, Nouvion v. Free-

,man, 15 App. Cas. 1, has no such effect. It was a case alto-

gether of a different character. It was an action upon a
judgment, which might to some extent be attacked in the
same action; but its downfall, as a support of an action in
a foreign country, did not depend on that so much as upon
its wholly unstable character, because “either plaintiff or
defendant if successful” in it might “in the same Court
and in respect of the same subject-matter” take ordinary
or “plenary” proceedings in which “all defences and the
whole merits of the matter” might “be gone into.” The sur-
prise in that case seems to have been the strong argument
that was made in favour of the contention that even so un-
stable a foundation as that might support a judgment
upon it in a foreign country: an argument that cavsed even
one as capable, in such a case, as Lord Bramwell, to flounder
somewhat in meeting it. And in these days there are more
and easicr ways of getting rid of a judgment than by way
of the writ of audita querela; see Rule 523* of our Rulcs
of Court, confirmed by statute.

The case of Bailey v. Bailey, 13 Q.B.D. 855, as a decision
gives no aid to the contention that that case required
a dismissal of this action; it indeed tends the other way. It
was a case involving a claim for alimony pendente lite only :
and it was only an appeal from an order made by a Master
at Chambers giving leave to enter speedy judgment. Grove,
J., who, with Huddleston, B., heard the appeal in Court—
it having been referred from Chambers into Court—ex-
pressed the opinion that an action would not lie upon such
a claim, and Huddleston, B., agreed with him. The result
was that the Chambers order for speedy judgment was set
aside, Grove, J., saying that he considered the apvlication
for such a judgment an attempt to carry Crder XIV. fur-
ther than was ever designed. So the plaintiff was left to
proceed with the action in the ordinary way, but natarally
she preferred to appeal for the purpose of having the order
at Chambers restored. She failed; but not on the ground
upon which Grove, J., and Huddleston, B., proceeded. It
was held in the Court of Appeal that, because a judgment

*623. A party entitled to maintain an action for the reversal
or variation of a judgment or order, upon the ground of matter
arising subsequent to the making thereof, or subsequently discovered,
or to impeach a judgment or order on the ground of fraud, or to
suspend the operation of a judgment or order, or to carry a judgment

or order into operation, or to any further or other relief than that
originally awarded, may move in the action for the relief claimed.
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of the Divorce Court in England is to be enforced—by
statute—as a judgment in the High Court of Chancery, and
as in England no action ever lay upon a decree of the Court
of Chancery, that action could not succeed. It is true that
one of tae Judges in the Court of Appeal spoke of the rea-
sons given by Grove, J., being “also weighty ;" but it iz also
true, and obviously true, that none of the Judges in the
Jourt of Appeal relied upon them—they all took to that
which they must have thought safer ground. The judg-
ment does not affect this case, because, although such an
action will not lie in England, it has there also been firmly
settled that an action will lie upon the decree of a court of
equity of a foreign country, as it would on the judgmenrt in
England of a common law court, if the decree be morely
for the payment of money. And as to the reasons of Grove,
J., which were spoken of as weighty, it may be stated that
the same state of affairs which he supposed for the pur-
poses of argument might happen as well under a separation
deed containing a dum casta clause as under a decree for
alimony; and, if judgment had been obtained up-n it by
concealwient of the facts, I cannot doubt the power of any
court in which the judgment was obtained to grant relief
on the ground of fraud or under Rule 523; or of any rourt
in which judgment on the decree had been obtained to alter
the judgment in accordance with that of the Divorce Court.

The English cases in which it has been occasionally said
that an action does not lie upon a decree or order fo ali-
mony must always be read with the knowledge that that is
80 in England for the same reason that no deecrce or crder
in Chancery could be made the foundation of such an action.
Bearing this in mind, and bearing in mind that in the case
of Lee v. Lee, 27 O.R. 193, it was said that it was “not
needful to decide” that the County Court judgmert was a
nullity, the judgment of Boyd, C., in that case, stands in no
one’s wey upon the question here involved. On the other
hand, the case of Swaizie v. Swaizie (1899), 31 O.R. 81,
324, seems fully to support the plaintiff’s claim in this
action,

The reason why a home decree in equity could not he
sued on, while a foreign one might, in England, should be
obvious: a court of equity in England had as effectual
means of enforcing its decrees as a common law court had
of enforcing its judgments; but there was no power to en
force a foreign decree or judgment in England except in
an action there; so that, if no action lay, the decree or judg-
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ment was impotent if the debtor chose to remove himsel!
and his wealth from the jurisdiction of the court which
pronounced the decree or judgment. The practice and cases
in England must be followed only after circumspection.

It is needless to discuss other cases; the two first men-
tioned were the mainstays of the defendant’s contentions
here. Bat it is proper to refer to the general principles ap-
plicable in the case.

Such expressions as that the judgment sued vpon must
be final and conclusive, and, as more strongly put i one of
the opimons of one of the Law Lords, “a judgment which
does not conclusively and forever as between the parties es-
tablish ihe existence of a debt in that court cannot be looked
upon as sufficient evidence of it in the courts of that coun-
try,” must be looked upon as to some extent figurative; for,
however it may have been in the days of old, in these days
no law, and no judgment of any court, is unalterahle. Com-
mon law judgments, no matter how far back pronou:ced,
though very inelastic, were never unalterable; they were
subject to appeals, and might always be avoided for fraud,
and they were, among other things, subject to the writ of
audita querela; whilst decrees in equity were more amen-
able to the requirements of justice and good conscience.

And now that there has been for years a pretty com-
plete fusion of the two systems in all respects; and now
that the rules of equity prevail in all courts; and alsc that
Rule 522 is in full force and effect; it is more and more a
figure of speech to describe laws or judgments here as un-
alterable: or any judgment, decree or order, as conclusively
and forever establishing a debt.

So, ton, regard must be had to the needs and signs of
the times. It is not the comity of nations, it is the needs ot
mercantile and other intercourses the world over that
must govern. To those so concerned, refusing relief to 2
plaintiff, in such a case as this, against a wealthy defendant,
might vcry properly bring ridicule upon the administration
of justice here; as also it must if it were known that, al-
though the Minnesota courts should promptly enforce the
judgment in question if the defendant had property in tha.
State, yet the courts would not enforce it here, no matter
how much property the defendant might have here, only
because the courts here imagined that technically the judg-
ment there does not conclusively, finally, and torever es-
tablish a debt between the parties; and that the Minnesota
courts might not enforce it.
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It mast be remembered that judgment is not scught in
regard to future payments, but only for those long cver-
due and which should have been paid long ago; and also
the very wide powers which the courts here have under
Rule 523, and inherently, must be borne in mind; so that,
if anything should or could be done affecting the right of
the plaintiff to recover the money in question in Minnesota,
effect could be given to that change here; though in this
case any such change is out of the question. The defendant
is, and has been continuously for over 9 years, disobeying
and disregarding the judgment and order of the Minnesota
Court; and we are asked to aid him in continuing to do so.

It must be remembered, too, that alimony in England is
upon a different footing from alimony here and also in many
of the United States of America; here, and in them, it i3
based vpon statute, and to be dealt with in the ordinary
courts, not in matrimonial courts or under any separate or
peculiar practice.

The law of this Province* provides that “alimony when
granted shall continue until further order of the Court;”
and I doubt that in as many as one in a thousand cases has
any order for discontinuance been made.

No case stands in the way of justice being done in this
action; I am therefore in favour of allowing this appeal
altogether, and in doing so feel entirely free from any kind
of disregard of any injunction to follow the decisions.

Appeal allowed as to the costs and dismissed as to the
main part of the claim.

*The Judicature Act, R.S.0. 1897, ch. 51, sec. 34.

Norte: See the Imperial enactments 10 & 11 Geo. V. ch. 33 and
ch. 81, part 1L

KIME v. HAMILTON RADIAL ELECTRIC R. Co.

Ontario Supreme Court, Appellate Division, Mevedith, CJ.C.P., Riddell,
Latehford and Lennox, JJ. March 11, 1921.
CARRieErs (§I1G—130) —CoLLISION—PASSENGER ON PLATFORM—INJURY

LACK OF ACCOMMODATION INSIDE—RAILWAY Act, 9 & 10 Gro. V.,

o, 68—8ros, 2956 (1) anp 390,
A passenger injured in a collision while standing upon the
platform of a raillway car, may recover, even if the regulations
prohibit his standing there, the evidence shewing that owing to

the crown he could not possibly move inside as the regulations
direct.

Avprean by plaintiff from a County Court judgment dis-
missing an action to recover damages for injury sustained
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by the plaintiff while a passenger on a car of the defend-
ants, by reason of a collision with another car. Reversed.

G. W. Ballard, for appellant.

Colin Gibson, for respondents.

Rpery, J.:—An appeal by the plaintiff from the judg-
ment of the Judge of the County Court of the County of
Wentworth refusing to give effect to the findings of fact by
the jury and dismissing the action.

It seems that the plaintiff, a painter, residing at Hamilton
Beach, between 5.20 and 5.25 p.m., the “rush hour,” got on
car No. 608, at Hamilton. Having a parcel in his hand, he
pitched it into the rack, putting one foot over the door-sill,
but the “car was crowded, all the seats were occupied and
people standing in the aisles;” or, as he says in another
place: “The people were rlght inside the door, I could not
get all the way in; if 1 had, I would have gone in.”

Accordingly he stood on the platform with two other men.

The car proceeding, it was run into by another car of the
defendants, admittedly by the negligence of the defendants,
and the plaintiff was injured.

At the trial quoe.tlons were left to the jury. The ques-
tions and the jury’s answers thereto were as follows:—

“It being admitted that the accident was due to the
negligence of the defendants:—

“l. Q. Could the plaintiff, by the exercise of reasonable
care, have avoided the accident? A. No.

“2, Q. If so, in what way did he fail to exercise reason-
able care?

“3. Q. Could the plaintiff have got a seat inside the
car? A. No.

“4 Q. If not, was there standing room inside the car?
A. Yes.

“5. Q. If there was a seat or standing room inside the
car, what was his reason for not going in? A. Standing
passengers prevented him.

“6. Q. At what sum do you assess the damages in case
the plaintiff is entitled to recover? A. $350.”

The learned County Court Judge, however, held the plain-
tiff not entitled to recover, being barred on the following
grounds :—

The Dominion Railway Act, 1919, 9 & 10 Geo. V. ch. 68,
sec. 390, provides: “No person injured while on the plat-
form of a car . . . . in violation of the printed regulations
posted up at the time, shall have claim in respect of the
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injury, if room inside the passenger cars, sufficient for the
proper accommodation of the passengers, was furnished at
the time.” And the following printed regulation was so
posted: “Passengers other than policemen in uniform, city
detectives, and company officials, shall not be allowed to
ride on the front platform of any closed car, nor to ride on
the rear platform of any closed car, when there is room and
space that might be occupied by them inside the car, and
women and children shall not ride on the front platform or
steps of any oven car; passengers refusing to comply with
this rule shall be considered disorderly persons and subject
to a penalty for the violation of this rule not exceeding $10
and may also on such refusal be ejected from or put off
the car.” This by-law was approved and passed by the
directors of the company in accordance with the powers
given by the Railway Act. It was approved by the Railway
Board. So that it is regular in all respects, and it is alleged
to be in accordance with sec. 390 of the Railway Act. The
plaintiff read it or at least saw it there, posted up in the car.

I assume, without deciding, that sec. 390 is operative even
though the injury does not arise from the position of the
injured person on the platform, and also that the by-law
proved was one under sec. 390. The answer of the plaintiff
ig, I think, conclusive.

Section 390 appears to bar an injured person only “if
room inside . . . . sufficient for the proper accommodation
of the passengers, was furnished at the time.”

While there may not have been room inside sufficient for
the proper accommodation of the passengers, I assume,
without deciding, that there was. It was not “furnished at
the time.” “Furnished” means “provided for use:”
Southern Express Co. V. The State, 107 Ga. 670; and “in
such a position as will reasonably enable one to make use
of what is furnished:” see Southend Waterworks Co. Vv
Howard (1884), 13 Q.B.D. 215.

No one can say that room is furnished where access
thereto is barred, and the jury have given credit to the
plaintiff’s evidence that he could not get in for the people
standing. “Standing passengers prevented him.”

Moreover, the by-law prohibits passengers from riding on
the platform only “when there is room and space that might
be occupied by them inside the car,” and this passenger
could not occupy the room and space inside the car.

Not providing space and “proper accommodation” within
must be considered equivalent to an invitation and a license

13—64 p.LR.
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te ride without, to a passenger rightfully on the car, as this
plaintiff was.

I would set aside the judgment with costs and direct judg-
ment for the plaintiff for $350 and costs.

LATCHFORD, J.:—The appellant is entitled to the damages
fixed by the jury unless precluded from recovering by sec.
390 of the Dominion Railway Act, 1919, and the regulations
of the defendant company.

Although the jury found as a fact that Kime was pre-
vented by standing passengers from entering the car, they
also found that there was standing room inside it for him.
The learned trial Judge held that, as the plaintiff was in-
jured while on the rear platform, he acted in violation of
the printed rules posted up in the vestibule and the statute.

In my opinion, Kime was guilty of no violation of the
regulations, which I am assuming were passed and posted
up in conformity with the statute.

Their provision that passengers shall not be allowed to
ride, as the plaintiff was riding, on the rear platform of a
closed car, does not prohibit a passenger from riding thus,
as it does prohibit passengers (with exceptions unnecessary
to be considered) from riding on the front platform.

What it does provide is that passchgers shall not be allow-
ed to ride on the rear platform, and that a passenger be-
comes “disorderly” when, and only when, he refuses to
comply with the regulations, which, it is to be observed,
contain no request addressed to passengers not to stand on
the rear platform. “Allowed” is clearly used in the sense
of “permitted,” although “allow” is somewhat less positive
than “permit,” being more of a synonym for “suffer:”
Wilson v. State of Indiana (1897), 46 N.E. Repr. 1050, 1051.

Who was to exercise the right or power of not allowing
or not permitting or not consenting to Kime’s standing on
the rear platform? Plainly the conductor in charge of the
car. This is all the more evident when the use of the word
“refusal” subsequently in the regulation is considered.
There can be no refusal unless there is a request or demand:
and no request or demand whatever was made to Kime.
Until there was a refusal by him to comply with a request
which the conductor might properly have made, he was not
disorderly under the regulations posted up, and was not
violating either them or the statute.

I think the appeal should be allowed and judgment direct-
ed to be entered in favour of the plaintiff for $350 and costs
here and below.
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LENNOX, J.:—The plaintiff sustained injuries while travel-
ling as a passenger on one of the cars of the defendant
company. The whole contest is as to whether the plaintiff
is entitled to retain the $350 damages awarded him, or is
barred from recovering damages, by reason of the fact that
he was on the platform, instead of being in the car, when
the collision occurred.

This involves consideration of (1) sec. 390 of the Domin-
ion Railway Act, 1919, 9 & 10 Geo. V. ch. 68, which enacts
that “no person injured while on the platform of a car

. in violation of the printed regulations posted up at
the time, shall have any claim in respect of the injury, if
room inside of the passenger cars, sufficient for the proper
accommodation of the passengers, was furnished at the
time;” (2) the by-laws of the company sanctioned by the
Governor-General in Council; (8) posting of the by-laws so
sanctioned; (4) the Judge’'s charge, especially all that was
said as to standing on the platform and the reason for heing
there; and (5) the findings of the jury on the case and evi-
dence as submitted to them.

Inverting the order to some extent, the learned Judge re-
viewed all the evidence, dealt with the questions seriatim,
explaining the meaning and significance of each, and par-
ticularly pointed out that the all-important question was
whether the plaintiff was compelled to remain upon the
platform or could have found standing room, at least, inside
the car.

[The learned Judge then set out the questions put to the
jury and their answers, as above].

Upon, or notwithstanding, these findings, the action was
dismissed with costs, and, as I will assume for the moment,
upon the ground that the combined effect of the statute
and the posted by-laws is to bar the right of action; al-
though it is impossible to read the reasons assigned with-
out realising that the learned Judge, in effect, reversed the
findings of the jury in reaching this conclusion. If the
statute and by-laws apply, it is not a case of contributory
negligence at all, it is a case of statutory elimination of the
right of action. As to the questions generally, it is to be
regretted that they were not framed on the lines of the
statute and better adapted to a determination of the essen-
tial facts. However, as it turns out, there is not any great
difficulty in disposing of the appeal, when sec. 390 is read
as printed, and para. 3 of the by-law of 1907 (which was
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not referred to even upon the argument of the appeal) is
taken into account.

The company’s by-laws have no force, or effect, until
they are sanctioned by the Governor-General in Council nor
until they are printed and posted up in the manner provided
for by secs. 390 and 295 (1) of the Railway Act.

The first by-law in evidence was passed on the 28th
October, 1907, and para. 3, evidently lost sight of, is still
in force. Paragraph 1 was amended on the 24th February,
1913, and I will assume, for it is immaterial, that 1 (a) and
(b) of the printed notice, exhibit 2, comply with the by-
laws as amended. Paragraph 2 of exhibit 2 is in the exact
words of para. 2 of the by-law of the 28th October, 1907.
The identity in wording is of some consequence, as it affords
inherent evidence that it was printed before the amend-
ment of this paragraph, on the 6th April, 1916, and the
amendments do not appear in exhibit 2.

There is nothing said about “standing room” in sec. 390,
or “bunching up,” or the peculiar danger voluntarily incur-
red by standing upon the platform. The section speaks for
itself, and, at least impliedly, throws upon the company the
obligation of furnishing room inside of the passenger cars,
sufficient for the proper accommodation of the passengers,
and affords conditional exemption from the ordinary com-
mon law liability for negligence in cases where it applies.
What is or is not proper accommodation is not a question
to be dealt with by the Court, but a question of fact for the
consideration of the jury, and to be determined in each case
with due regard to all other facts and the surrounding cir-
cumstances in evidence at the trial. There is no direct find-
ing as to this, and, with great respect, I am of opinion that,
balancing the alternative dangers incident to railway travel,
it cannot be confidently affirmed that it is always safer inside
a trolley car than upon the rear platform. In this case two
of the men on the platform jumped off in time. If the im-
pact had been greater, those shut up in the car would have
fared badly; and what about panic, and fire, and jumping
the track and derailments, to say nothing of epidemics and
microbes and the deadly hat-pin in the closed car?

As a conditional abrogation of a common law right, and a
concession to the company, the statute and by-laws are to
be construed strictly; and, as an exception to the general
principles of the common law, the company is called upon to
give strict proof that the statutory conditions have been
fulfilled. I cannot find evidence of this. Section 390 pro-
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vides only for exemption from liability in cases where the
injured passenger was at the time of the accident “on the
platform . . . . in violation of the printed regulations post-
ed up at the time.” I have not to argue whether the post-
ing up relied on might be as effective or “just as good” as
any other method of publication. It is enough to say
that what was done is not what the statute prescribes.
What the statute requires, in addition to being sanctioned
as referred to, is that the by-laws of the company, in order
to be effective, “shall be openly affixed, and kept aflixed, to
a conspicuous part of every station belonging to the com-
pany, so as to give public notice thereof to the persons in-
terested therein or affected thereby:” sec. 295(1). There
is no pretence that this provision was complied with.

And, aside from this, I cannot find evidence that the
sanctioned by-laws or regulations as to passengers upon
the platform—I do not refer to fragments of the by-laws—
were ever posted up anywhere. There is the evidence of
exhibit 2 that they were not. There were three paragraphs
in the original by-law of 1907. Paragraph 3 is as follows:-

“3. The conductor must politely call the attention of
passengers violating or who appear to intend to violate the
two rules hereinbefore set forth to the provisions of the
said rules and firmly request observance thereof before tak-
ing any other action.”

This is a fundamental, and I would say precedent, condi-
tion of the right to prosecute, and & fortiori, I should think,
of the right of the company to be exempt from liability. It
is surprising to find that the case went to the jury, was
dismissed as a matter of law, and was solemnly argued up-
on appeal without any reference to either of these basic
facts—statutory conditions precedent to the exoneration of
the company.

The result is that the statutory bar relied on has no ap-
plication whatever to the determination of this action, and
a result of this misconception undoubtedly was that the
issues were submitted to the jury upon terms which were
more unfavourable to the plaintiff than they should have
been. Stripped of the statutory protection set up, this was
and is an ordinary action for negligence, except in this, that
the company’s negligence as to the originating cause of the
injury is admitted.

The only question then that should have been submitted
to the jury was as to contributory negligence. In submit-
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ting this question, the learned Judge would refer to and
explain all the facts and circumstances in connection with
the accident, as he in fact did; and the jury's deliberations
would, and no doubt did, involve the consideration of the
circumstance that the plaintiff at the time was riding upon
the platform; and the further question of fact, of course,
whether there was sufficient room and proper accommoda-
tion furnished by the company, inside the car. The jury
has pronounced upon all the questions submitted in favour
of the plaintiff, including the fifth, which under the cir-
cumstances was quite unfair to the plaintiff, and which I
am sure would not have been submitted but for the mis-
apprehension of fact and law already referred to.

Having regard to the Judge's charge, the answer to ques-
tion 5, “Standing passengers prevented him,” might have
presented serious obstacles in the way of the company, even
if the statute had been complied with; but, as it happens,
nothing turns upon it now. The question should not have
been submitted, and if it had been answered unfavourably
to the plaintiff would have to be ignored; and, as it is, the
answer cannot count to the prejudice of the plaintiff,

The company did not cross-appeal, but the plaintiff’s ap-
plication may involve consideration of the jury’s findings,
and at all events it is as well to deal with them. There wac
evidence upon which reasonable men might find as they did.
The statute being eliminated, and the negligence of the
company admitted, the verdict is eminently just, and for a
very moderate amount. “The verdict should not be dis-
turbed unless it appeared to be not only unsatisfactory, but
unreasonable and unjust:” Lord FitzGerald in Metropolitan
R. W.Co.Vv. Wright (1886), 11 App. Cas. 152, at p. 155. And
in Commissioner for Railways v. Brown (1887),13 App. Cas,
133, the same learned Lord, delivering the judgment of the
House of Lords, said: “Chief Justice Tindal, about 50 years
since, laid down the rule to this effect: that where the
question is one of fact, and there is evidence on both sides
properly submitted to the jury, the verdict of the jury once
found ought to stand; and that the setting aside of such a
verdict should be of rare and exceptional occurrence. Their
Lordships are not aware that the rule thus laid down has
been abandoned.” And in our own Courts see Windsor
Hotel Co. v. Odell (1907), 39 Can. S.C.R. 336, following
Commissioner for Railways v. Brown.

The learned Judge in his reasons for judgment says:
“Then the question arises . . . . was there room inside of
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this car sufficient for the proper accommodation of pas-
sengers? I submitted that question to the jury, and they
say there was,” With very great respect, I am of opinion
that the answer of the jury cannot be interpreted in that
way. The question of “proper accommodation” was not
directly submitted. It would have been eminently proper
to have submitted it, and very satisfactory if it had been
done; but, as I have said, it is not a question for the Court,
and the matter is concluded by the findings the Court ob-
tained. The Judge cannot supplement the jury’s findings
and thereby reverse them: Ramsay v. Toronto R. W. Co.
(1913), 30 O.L.R. 127, 17 D.L.R. 220. It is not the province
of the Judge to find contributory negligence: London and
Western Trusts Co. v. Lake Erie and Detroit River R. W,
Co. (1906), 12 O.L.R. 28. The finding will not be set aside
unless it be a finding that reasonable men could not con-
scientiously make: Gray v. Wabash R. R. Co. (1916), 35
0.L.R. 510, 28 D.L.R. 244; and in the same case it was held
that, where the Judge at the trial improperly dismisses the
action, there will not be a new trial, but judgment will be
directed according to the findings of the jury; so too in
London and Western Trusts Co. v. Lake Erie and Detroit
River R. W. Co., just referred to.

I would allow the appeal and direct judgment for the
plaintiff for the amount found, with costs here and below.

Merevirh, C.J.C.P., (dissenting) :—At the trial, and upon
the argument of this appeal, this case was treated as if the
rights of the parties, involved in it, depended altogether
upon the provisions of sec. 390 of the Railway Act: it is quite
too late now to deal with it in a different way ; to do so would
necessitate a new trial of the action, in which evidence
might be adduced shewing that any new questions that
might be raised were altogether imaginary: we can there-
fore rightly deal with it only as the parties have through-
out treated it and have left it to be considered by us.

The plaintiff was “a person injured while on the platform
of a car,” and so, under sec. 390, has no claim “in respect
of the injury, if room inside of the passenger cars, sufficient
for the proper accommodation of passengers, was furnished
at the time.”

That there was no need for the plaintiff to stand upon the
platform, that there was plenty of room inside, is plainly
shewn by him in his testimony at the trial.

His passage was not taken hurriedly at a way-station; it
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was taken at the defendants’ station at the terminus of
their road in Hamilton; and the plaintiff had time enough
to make a choice of cars.

He first entered car 303, and might have remained in it:
but he chose to leave it, and the only reason given by him
for doing so was that there was no “rack” in that car in
which he could place a small parcel which he was carrying;
1 say a small parcel because it was one, according to his
testimony, that he was able to toss into a rack without
entering the car, merely putting one foot in the door.

In view of that testimony, in no manner contradicted or
questioned, the plaintiff should have been, as he eventually
was, nonsuited. The defendants not only provided sufficient
accommodation inside the car, but the plaintiff had it and
voluntarily abandoned it.

So too he was, in my opinion, rightly nonsuited if that
had not taken place, if the only car which he could have
taken were that to which he went, after leaving car 303,
and on the platform of which he was injured, car 608.

There is no finding of the jury that proper accommoda-
tion was not provided in car 608: there is really a finding
that there was, that there was standing room in this car,
and so there was no need for any passenger to stand out-
side upon the platform. No seats are provided upon plat-
forms, and so no question as to room in a seat can arise:
there was better standing room with “hand-holds” for

standing passengers inside, where the law says, for several
reasons, passengers should be. Some persons prefer stand-
ing on the platform outside to being comfortably seated in-
side, and persons with such preferences—some may call
them peculiarities—have, of course, a thousand and one
arguments in favour of them: but the practice is so dang-
erous and otherwise objectionable—for instances, obstruc-
tion of passengers coming in and going out: obstructions of,
and other interferences with, trainmen when performing
their duties; and this case in which the only passenger in-
jured was the plaintiff—that universally it is prohibited,
and on all car-doors warnings are given respecting it.

But, though there was abundance of room inside the car,
if the plaintiff could not go there because of any obstruc-
tien for which the defendants are answerable, they cannot
say that proper accommodation was furnished, and so sec.
390 would not afford a defence to this action.

But there is no reasonable evidence of any such obstruc-
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tion; and, if there had been, there is not a tittle of evidence
that the defendants are blamable for it.

There was abundant standing room in the car 608 for at
least a score of passengers, with hand-rails attached to the
outside of the seat, placed there for the safety and accom-
modation of such standing passengers. There were only
two or three persons standing inside the car, but they were
near the door on the outside of which the plaintiff and two
other men stood—one because some ailment he had made
it, he thought, impossible for him to travel inside a car, he
must have more air.

Of all the witnesses called not one testified to any obstrue-
tion more than is common in entering a filled car. The
whole case for the plaintiff is based upon one isolated state-
ment of himself in giving evidence for himself at the trial:
“The people were right inside the door, I could not get all
the way in; if I had I would have gone in.” Nothing else in
his testimony supports this: “the people” are proved by all
the witnesses to have been only two or three men standing
necar the door: there is no assertion by the plaintiff or any
one else that he tried to get in; that he even asked those he
says were in the way to let him pass: and no reasonable
man could believe that, if he had asked for room to pass in,
it should have been refused.

There is no evidence upon which reasonable men could
find that the plaintiff’s way in was really obstructed in
either car: and the jury have not found that it was: what
was found is: that “standing passengers prevented him;”
that that was his reason for not going into car 608: there
1s no finding, there could be none, that he was prevented
from going into car 303.

There may be prevention without any physical obstruc-
tion: ona may be prevented from going into a house, a car,
or a roon because some one disliked is there: one may be
prevented from going into a car because she dislikes asking
a person in the way to make way for her. The finding in
question would be quite true if the plaintiff did not go in
only because he did not like asking those in his way to let
nim pass in. The truth is he did not go in because he pre-
ferred to stay out.

But, if the plaintifi’s way had been physically obstructed
s0 that he could not pass in, the defendants would not be
answerable for the wrongs of the obstructing passengers,
unless they were in some way blamable for permitting it.
The “conductor” of the car was in the car attending to his
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duties, and could have been called, and should have been if
there had been any kind of misconduct on the part of any
passenger: and, besides that, if fear, shyness, or any other
emotion, or indeed force, prevented the plaintiff entering
at that door, he might have tried the other; or have gone
back to car 303.
The learned trial Judge was, in my opinion, right in dis-
missing this action; as I would this appeal.
Appeal allowed,

RE FERRIS AND ELLIS.
Ontario Supreme Court, Middleton, J. February j, 1921,

VENDOR AND PURCHASER (§1C—13)—SALE OF MILLING PROPERTY—FISHING
PRIVILEGES PREVIOUSLY GRANTED—RIGHTS OF PARTIES,

On a sale of milling property the fact that certain parties have
previously acquired the sole privileges in the waters of the pond,
does not prevent the use of the pond for the purposes of the mill
on the land, nor the repair of the dam in question,

Morion by Ellis, the purchaser, under the Vendors and
Purchasers Act, for an order determining a question of title to land,
notice having been given (see Rule 602) to persons claiming fish-
ing rights in the land which was the subject of a contract of sale,
pursuant to leave reserved by MippLETON, J., in giving judgment
in the action of Ferris v. Ellis (1920), 48 O.L.R. 374,

1. B. Lucas, K.C., for the purchaser,
C. R. McKeown, K.C., and Rufus Layton, for the vendor.
H. H. Davis, for the persons claiming fishing rights.

Mipreron, J..—Mr. Davis contends that his clients
have rights beyond the mere fishing right granted by the
instrument of the 1st August, 1904, for which I allowed com-
pensation as between the vendor and purchaser. His clients’
rights depend upon the effect of two instruments—the grant and
the bond. In each of these instruments the word “dam” is
used in more than one sense: sometimes it means the physical
structure or barrier; sometimes the water detained Ly the barrier—
the pond. In the grant the word is used as “pond” in the opera-
tive part; it conveys “the sole use of the dam (pond)
and the streams or creeks flowing into the said dam (pond) for
fishing and as a fishing reserve.”” It is true that the expression
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“dam erected on the described lands" is used, but this I think
means “pond formed on the lands" rather than the barrier. To
treat it as the physical structure would render the document
meaningless. This instrument gives only a right to use the pond
for fishing and as a fishing reserve and for the propagation of fish,
and does not preclude the use of the pond for the ordinary pur-
poses of the mill.

The bond was taken as supplementary to this grant, and it
primarily deals with the dam in the sense of the physical barrier,
and was intended to secure that it should be kept in repair. Gadke
is to “keep the dam on the said described lands at the height the
said dam now is that is to say not less than six feet high and in a
good state of repair so that the fish will be preserved in the said
dam” (i.e. pond) “and in the streams and creeks flowing into the
said dam” (i.e. pond). I cannot think that the meaning of this
bond is that the water is to be kept at the height of 6 feet, for it
must fluctuate in the use of the mill, and beyond this that which
is to be kept at this height is also to be kept in repair.

It is contended that this bond is in effect a restrictive covenant
and runs with the land; that it prevents the water being lowered;
and the purchaser having notice of it will be bound by it, not
only because it runs with the land but upon the principle of
De Mattos v. Gibson (1859), 4 DeG. & J. 276.

[ am against the contention upon all grounds. As already
intimated, I do not think this is the true construction of the bond.
Then the bond - not a covenant at all. 1In the third place, it is
not a covenant running with the land. And lastly De Mattos v.
(7ibson is one of a series of cases founded on Tulk v. Mozhay (1848),
2 Ph. 774, and, for the reasons pointed out in my former judgment,
has not the effect contended for.

I think the proper order now to make is to declare that Morgan
and his associates and their successors in title under the grant
acquire the sole right of fishing and using the waters of the pond
on the land in question as a fishing reserve and for the propagation
of fish, but that the right does not prevent the use of the pond for
the purposes of the mill nor does it prevent the repair of the dam.
It should be further declared that the obligations of the bond do
not run with the land or bind the purchaser of the mill.

I would give no costs of the application.
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I may say that if the fishing club had any such rights as it
claims they would depreciate the mill to a greater extent than the
amount of compensation awarded by my judgment and would
be of great value to the club. This is a matter that ought not
to be lost sight of in construing the documents; $400 was the price
paid, and it is not to be thought likely that the intention was to
render the mill a thing of no value, as well as to undertake the
upkeep of a dam for all time for this sum.

MAGUIRE v, MAGUIRE and TORONTO GENERAL TRUSTS.
CORI"N,

Ontario Supreme Court, Rose, J. March 21, 1921,

Trusts (§IIB—45)—TRUST MONEYS OF INFANT-—INVESTMENT MADE AT
REQUEST OF INFANT—MONEYS PAID OUT BY BROTHER—LoOss—
ACTION BY INFANT AGAINST BROTHER—DELAY.

An infant's brother who handles his trust moneys at the request
of the infant may become a trustee de son tort, but will not be
liable to the infant in an action brought after majority has been
attained by the infant, when the transaction is such as may be
adopted by the infant on majority, and there is considerable
delay in bringing the action.

[Murray v. McKenzie (1911), 23 O.L.R. 287, followed.]

ACTION to recover the sum of $400 lent to one Barrett out
of the plaintifi’s money when he was an infant, by his
guavdian, in the circumstances mentioned below.

A. B. Cunningham, for the plaintiff,

E. G. Porter, K.C., for the defendant Maguire.

G. M. Macdonnell, K.C., for the defendants the Toronto
Genceral Trusts Corporation.

Rosg, J.: — The plaintiff was entitled to a considerable
sum under the will of an uncle, under which the
Toronto General Trusts Corporation were trustees. His
aunt, Miss Mary Maguire, now deceased, was his guardian.
The Toronto General Trusts Corporation are trustees under
her will also. During the infancy of the plaintiff, the cor-
poration, acting under an order of the Court, paid the in-
terest of the plaintifi’s estate to his aunt for his mainten-
ance. Early in 1914, the plaintiff, who was then aged about
19, desired to make a loan of $800 to one Barrett. His aunt
was unwilling to let him have the money, but finally signed
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a cheque for the amouni, drawn payable to the order of
the defendant J. D. Maguire, who is the plaintiff’s elder
hrother, and who was his aunt’s adviser in matters of
business. The cheque was made payable to the order of
J. D. Maguire apparently because the bank would have re-
fused to cash it upon the plaintifi’s endorsement, and also
probably because Miss Maguire wanted J. D. Maguire to be
responsible for the making of the loan. J. D. Maguire en-
dorsed it over to Barrett; and took a note from Barrett and
gave it to Miss Maguire. Barrett afterwards failed, and
the loan has not been repaid. The plaintiff seeks, in this
action, to recover the amount from the Toronto General
Trusts Corporation, as the executors of Miss Maguire’s will,
and from J. D. Maguire.

As against the Toronto General Trusts Corporation, the
plaintiff is clearly out of Court, by reason of a release
which he gave to Miss Maguire in 1916, a year after he had
attained his majority.

As against J. D. Maguire, the case is not so plain. This
defendant knew all about the trust upon which Miss Ma-
guire held the plaintiff’s money; and, when he took from
her $800 of such money, 1 think he became trustee de son
fort, and when he lent it to Barrett, without security, I
think he committed a breach of trust.

The cases cited by Mr. Porter in which agents of the
trustee have been held not liable to the cestui que trust in
respect of trust funds dealt with by them in a way un-
authorised by the trust instrument, are, in my opinion,
quite distinguishable, J. D. Maguire was not acting undex
the direction of Miss Maguire in making the loan. He was
acting on his own responsibility, although at the solicitation
of the plaintiff, and I think that his responsibility was that
of a trustee.

He seems, however, to be entitled to succeed upon an-
other of the grounds taken by Mr. Porter. The action is
not barred by the Statute of Limitations; but the loan to
Barrett, made on behalf of the plaintiff, was, apparently,
one of those transactions which the plaintiff could adopt
after he attained his majority: see Murray v. McKenzie
(191), 23 O.L.R. 287; and I think that in the release
given to Miss Maguire, and in the fact that, although the
plaintiff came of age on the 27th December, 1915, he made
no <laim upon J. D. Maguire until he commenced this
action on the 30th November, 1920, there is evidence which
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can and ought to be accepted as proof that the plaintiff did
adopt the transaction as his own: sce Cory v. Gertcken
(1816), 2 Madd. 40, 17 R.R. 180. If he adopted the transac-
tion, that is the end of any claim against J. D. Maguire, in
whatever way that claim may be framed.

For these reasons, the action will be dismissed, as against
both defendants, with ccsts.

INTERLAKE TISSUE MILLS Ltd. v. GEORGE EVERALL Co., Ltd.
Ontario Supreme Court, Middleton, J. March 26, 1921.

Sae (§IV—90)—BuLk Sates Acr (1917), 7 Geo. V., cun. 33—8aLe
UNDER THE ACT—NON-COMPLIANCE WITH PROVISIONS—ACTION BY
CREDITOR—LIMITED TIME—DISTRIBUTION OF PURCHASE MONEY.

Any sale falling within the Bulk Sales Act (1917), 7 Geo. V., ch.
33, must comply with the provisions of that Act, otherwise on
action by the creditor within the time limited by the statute, the
transaction will be adjudged void, and a direction made to dis-
tribute the purchase money among the creditors.

MoTION by the plaintiffs for judgment upon the pleadings
and upon the examination for discovery of Alberta Everall,
president and manager of the defendant company, as an
officer of the defendant company.

G. H. Sedgewick, for the plaintiffs. =

E. F. Raney, for the defendant company.

No one appeared for the defendant Wakelin.

Mpreton, J.:—Both parties desire that the questions
arising in this action should be disposed of on this motion
s0 as to save the expense of a trial.

1 pointed out that one of the facts in issue was the exist-
ence of the claim of the plaintiffs as creditors of the defen-
dant Wakelin, Counsel for the defendant company agreed
to the motion being disposed of upon the footing that the
plaintiffs are creditors as alleged, leaving the adjustment
of their claim, if any dispute exists, to be determined upon
a reference, which will be necessary if the plaintiffs are
entitled to succeed.

The plaintiffs sued on behalf of themselves and all other
creditors of the defendant Wakelin for a declaration that
a sale of certain property by Wakelin to his co-defendant
is fraudulent and void as against the plaintiffs by reason of
non-compliance with the provisions of the Bulk Sales Act
(1917), 7 Geo. V. ch. 33 (0.), and for appropriate relief.
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d There is no doubt thal the provisions of the Bulk Sales Ont.

n Act were not complied with. 8.0

- Two questions are raised: first, whether a class-action —

n such as this can be maintained at all, or whether the plain- InTERLAKE
tiffs’ course is not to prosecute their claim to judgment, MT:I::l(I‘u

st and then seize the goods under their execution, leaving the Lisrmen
purchaser to assert his right to the goods if so advised; v
secondly, it is contended that the sale in question is not a E\,f‘::'l"l“'(‘”
bulk sale within the meaning of the Act. Loayen,

. The case of Ellis v. Duke of Bedford, [1899] 1 Ch. 494, —
Duke of Bedford v. Ellis, [1901] A.C. 1, is authority for Mddeton’
the general proposition that where a statute confers cer-

E tain rights upon a class an action will lie by any member

2 of the class on behalf of all for a declaratory judgment in
assertion of these rights. The familiar class-action, by one

h. creditor on behalf of all others, for a declaration that a

""‘ conveyance is fraudulent and void as against creditors,

s under the statute relating to fraudulent conveyances, is a
familiar instance of the application of this general prin-
ciple,

iy The statute itself contains internal evidence that such an

H; arction is contemplated by it. A “creditor” is defined (sec.

] 2 (a) ) as including creditors whose claims are not yet
payable, and therefore incapable of being sued upon. The
time is limited within which proceedings must be taken to
have declared void any sale in bulk for failure to comply
with the provisions in this Act (sec. 9)*. If it is necessary
first to obtain an execution, the Act will be of comparatively
little value, because creditors whose claims are not yet
matured may be precluded from taking advantage of it, and
a debtor may prevent the creditor from obtaining the ad-

B
®
R Ny T

st- 5 vantage of the Act by defending an action brought against

n- him,

ed A Further, the statute, in sec. 9, refers to an action brought

he B for a declaration of the invalidity of the sale.

nt k' It is perhaps well to draw attention to the rapidly ex-

on i panding idea as to the possible scope of actions for a de-

re ", claration of right, as indicated in the more recent English
cases: see, for example, Barwick v. South Eastern and

er a4 Chatham Railway Cos., [1912] 1 K.B. 187.

at § Turning to the second question, apparently Wakelin

‘n; L carried on a business in which he combined the manu-

o ]

*By sec. 9, the action must be brought within 60 days from the
date of the sale or from the date when the creditor attacking the sale
first received notice thereof.
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facture of paper bags and envelopes. He decided to dis-
continue the manufacture of envelopes, and on the
23rd June, 1920, he sold the plant and machinery
connected with the envelope branch of his business to
the company defendant for $2,000. This sale is evi-
denced by a bill of sale, duly registered, and there is no
suggestion that the transaction was not entirely in good
faith, the entire purchase-money being paid in cash. Un-
fortunately the parties did not consider the bearing of the
Act in question.

This Act, as I interpret it, is most radical and far-reach-
ing. It appears to go far beyond sales of the character in-
dicated by its title. The effect of the Act is that any sale
falling within it is void as against the creditors of the
vendor, unless the vendor furnishes, and the purchaser ob-
tains, a written statement, verified by a statutory declara-
tion, giving the names and addresses of all creditors of the
vendor, with the amount of his indebtedness to each, and
unless the purchaser on obtaining this declaration shall
vither obtain a written waiver from the creditors or put the
whole of the purchase-money into the hands of a trustec
for distribution pro ratd@ among those creditors (subject to
all just preferences). The County Court Judge is author-
ised to appoint a trustee, and the fee of the trustee, not to
exceed 8 per cent. of the proceeds, is to be taken out of the
creditors’ dividend, and not to be charged to the debtor.
Failing these precautions, the sale is void as against the
ereditors unless all ereditors are paid in full out of the pur-
chase-money.

By see. 7 of the Act, combined with the interpretation of
the word “stock,” found in sec. 2 (¢), any sale or transfer
of stock, or part thereof, which covers not only the goods,
wares, and merchandise, in which the person in question
trades or which he produces, but all chattels “with which
he carries on” his business or trade, or occupation, “out of
the usual course of business or trade of the vendor,” is to
be deemed a sale in bulk. From this it is clear to me that
the transaction here complained of is within the Act. The
sale of part of the plant and machinery of a manufacturer
cannot be regarded as a transaction in the usual course of
the business of the vendor.

This being my view of the effect of the statute, and the
action having been brought within the 60 days (sec. 9), I
think there is no course open to me save to declare that the
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transaction is void by reason of the provisions of this Act,
and to refer it to the Master to inquire and determine the
creditors who would be entitled to come in and share pro
ratd in the moneys which the purchaser ought to have paid
over for distribution among the creditors.

Owing to the novelty of the Act, and the good faith of
the purchaser, I do not think I should order it to pay the
costs of the action. These may be paid out of the funds to
be distributed, before their distribution.

Some discussion took place before me as to the scale of
costs. If the creditors’ claims, in the whole, amount to a
cum taking the case out of the jurisdiction of the County
Court, then the costs will be taxed on the Supreme Court
scale; if not, then they will be taxed upon the appropriate
scale. The Taxing Officer will determine this after the
result of the reference is known. The formal judgment
should be carefully considered, and should be analogous to
that adcpted where a conveyance is declared to be void at
the instance of a creditor and the matter is referred to the
Master for inquiry and report.

[The action was settled before judgment was delivered: at the re-
quest of the parties, the reasons prepared by the learned Judge were
made available for reporting.]

Re TOWN OF COCHRANE and COWAN,
Supreme Court of Ontario, Appellate Division, Meredith, C.J.0., Mac-
laren, Magee and Ferguson, JJ.A. April 1, 1921,

Taxes (§IIIB—110)—ASSESSMENT OF LANDS OF CROWN-—INTEREST OF
TENANTS—ASSESSMENT ACT, 8EC, 39—OCOUPATION BY SERVANTS
oF CROWN—LIANILITY FOR TAXES,

The tenants of lands owned by the Crown may be assessed in
respect of such land as if the land was owned by a private person,

except when such tenants occupy the same in an official capacity
under the Crown.

Sec, 39 of the Assessment Act, R.8.0. 1914, ch. 195, as enacted
by (1917) 7 Geo. V., ch. 45, sec. 7, is intra vires of the Provincial
Legislature,

[Smith v. Vermillion Hills, 30 D.L.R. 83, [1916] 2 A.C. 569,
followed. ]

The following statement is taken from the judgment of
MEREDITH, C.J.0.:—

Case stated by the Judge of the District Court of the
District of Temiskaming, under sec. 81 of the Assessment
Act, as enacted by sec. 6 of the Assessment Amendment Act,
1916, 6 Geo. V. ch. 41.

14—64 p.Lr.
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The questions asked are the following:—

“1. Was I right in holding that the Municipality of the
Town of Cochrane had no authority to assess and levy
taxes on the lands described?

“2, What is the true meaning and construction of sec. 39
of the Assessment Act, as enacted by the Assessment
Amendment Act, 1917, being 7 Geo. V. ch. 45, sec. 7, and
are the respondents, by virtue of the said section, severally
liable to assessment in respect to the premises occupied by
them as tenants in accordance with the assessment in the
assessment-roll of the Town of Cochrane for the year 1918,
or are the respondents exempt as being tenants occupying
the premises in respect of which they are severally assessed
in an official capacity under the Crown?”

E. G. Long, for Town of Cochrane.

Edward Bayly, K.C., for the Attorney-General for Ontario.

J. M. Ferguson and F. A. Day, for Cowan and others.

Megepira, C.J.0. :—The question for decision relates to the
liability of certain employees on the Dominion Government
Railways to assessment in respect of land vested in the
Crown which is occupied by them, and it is contended that
they are liable under sec. 39 of the Assessment Act, as en-
acted by sec. 7 of the Assessment Amendment Act, 1917, 7
Geo. V. ch. 45. That section provides that:—

“39. The tenant of any land owned by the Crown (except
a tenant occupying the same in an official capacity under
the Crown) and the owner of any land in which the Crown
has an interest and the tenant of any such land shall be
assessed in respect of the land in the same way as if the
land was owned or the interest of the Crown was held by
any other person; in addition to the liability of every such
person to pay the taxes assessed against such land the in-
terest, if any, of every person other than the Crown in such
land shall be subject to the charge thereon given by section
94 and shall be liable to be sold under the provisions of this
Act for arrears of taxes accrued against the land.”

It is perhaps open to doubt whether these employees are
tenants: see Fox v. Dalby, L.R. 10 C.P. 285; that question
is not open upon the case as stated, but it is unimportant
because, if not tenants, they are occupants.

It was argued by Mr. Ferguson that what the section as-
sumes to authorise is the assessment of the land occupied,
and not merely the assessment of the tenant’s interest in
the land, and the assessor appears to have acted on that
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view, and this, it was argued, was not competent for a Pro-
vineia! Legislature to authorise, as it is in effect to authorise
the assessment of land belonging to the Crown.

That question is not covered by the special case and is
not open.

The only question open is whether or not the persons
assessed occupy the land in respect of which they have been
assessed in an official capacity under the Crown, within the
meaning of sec. 39.

There is nothing in the stated case to indicate that it is
compulsory upon the employees to reside in the houses
which they occupy; and the inference I would draw from
the statement of the learned Judge of the facts is that there
is no compulsion and that an employee occupies for his per-
sonal convenience.

If this be correct, it is difficult to see how he can be said
to occupy in an official capacity under the Crown.

The cases cited by counsel for the town corporation are
poor-law cases and do not assist very much. Some of them
are, however, helpful because they distinguish between oc-
cupation by a servant of the Crown where his occupation
is for the purpose of the immediate execution of his office
and where it is for the benefit of the servant. Gambier v.
Overseers of Lydford (1854), 3 E. & B. 346, is the leading
case on the subject, and it was followed in Martin v. Assess-
ment Committee of West Derby Union (1883), 11 Q.B.D.
145, and Showers v. Assessment Committee of Chelmsford
Union, [1891] 1 Q.B. 339.

As put by Lord Coleridge, C.J., in the Martin case, at
p. 149, to escape rating the occupation must be really that
of some one else, and where the occupation is not that or
that of a mere servant, but a beneficial occupation, the oc-
cupant is liable to be rated.

I refer also to Rex v. Hurdis (1789), 3 T. R. 497.

In my opinion, the employees whose assessments are in
question do not occupy in an official capacity under the
Crown. They occupy for themselves just as any other
tenant does, and have the exclusive right to occupy until
their tenancies are determined. It is not even, as I under-
stand the case, a term of the tenancies that they shall con-
tinue only so long as the employee remains in the service
of the Crown, though no doubt in practice when they cease
to be in that service their tenancies, being at will, would
be determined by the exercise of the will of the landlord to
put an end to them.
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I would, for these reasons, answer the questions put as
follows :—

The respondents are not exempt from assessment as being
tenants occupying the premises in respect of which they
are severally assessed, in an official capacity under the
Crown.

The second question is not one that should be asked. All
that is necessary for the disposition of the appeal by the
District Court Judge is covered by the answers given to the
other questions.

Since the foregoing was written, an additional case has
been stated, in which the following additional questions are
propounded :—

1. Was it competent for the Legislature to enact sec. 39
of the Assessment Act, as enacted by sec. 7 of the Assess-
ment Amendment Act, 1917?

2. If the legislation is valid, is the tenant to be assessed
in respect of the value of the land occupied by him or only
in respect of the value of his tenant-interest in it?

3. If the legislation is valid, are the respondents exempt
as being tenants occupying the premises in respect of which
they are severally assessed in an official capacity under the
Crown?

By sec. b of the Assessment Act (R.S.0. 1914, ch. 195),
the interest of the Crown in any property is exempt from
taxation, as it is under the provisions of the British North
America Act. The changes made by sec. 7 of the Assess-
ment Amendment Act, 1917, in sec. 39, as it was enacted
in ch. 195, R.S.0., are mainly verbal, and do not appear
to have made any change in the effect of the section.

It was settled by the case of Smith v. Council of the
Rural Municipality of Vermillion Hills, 30 D.L.R. 83,
that it is competent for a Provincial Legislature to impose
taxation upon the interests of persons having interests in
Crown lands. It was previously so decided by the Supreme
Court of Canada in that case (Smith v. Rural Municipality
of Vermillion Hilis (1914), 49 Can. S.C.R. 563, 20 D.L.R:
114), as well as in several other cases.

It is however contended that sec. 39 goes farther, and in
effect authorises the imposition of taxes upon lands of the
Crown. This contention is based upon the provision that
the assessment upon the tenant is to be the same as if the
lands were owned by a person other than the Crown.

This contention is not, I think, well-founded. It is the
tenant that is to be assessed, and it is only his interest in
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the land that may be sold under the provisions of the Act
for arrears of taxes accrued against the land.

I see no reason why a Provincial Legislature may not
provide that, in assessing the interest of an occupant of
Crown lands or of any other person in them, it shall be
assessed according to the actual value of the land, or in
other words that the taxes payable by him shall be based
upon that value; the manifest injustice that would other-
wise exist, at all events in the case of an occupant or tenant,
is obvious. He would be assessed only for the value of his
interest, which might be little or nothing, while his neigh-
bour, who is an occupant or tenant of property owned by a
private person, would be taxed on the actual value of the
land. Subject to certain exceptions, which it is not neces-
sary to mention, land is to be assessed at its actual value
(Assessment Act, sec. 40 (1) ) ; and, by sub-secs. 3 and 4
of sec. 37, land occupied by any person other than the owner
is to be assessed against the tenant as well as the owner.

The effect of sec. 39 is to make an exception as to this
in the case of lands owned by the Crown, and to make such
land, if occupied by a tenant, assessable only against the
tenant.

I would answer question No. 1 of the original case in the
negative, and I would answer the questions asked by the
supplementary case as follows:—

1. In the affirmative,

2. The amount of the assessment may be the actual value
of the land, determined as provided by sec. 40.

3. In the negative.

In the circumstances, I would leave the parties to bear
their own costs of the proceedings before us.

MACLAREN and MAGEE, JJ.A., agreed with MEREDITH,
C.J.0.

Ferauson, J.A, (dissenting) :—The legislation, the validity
of which is in question herein, seems to me to have, and to
have been intended to have, an effect far beyond anything
which the Courts in Smith v. Council of the Rural Municipality
of Vermillion Hills, [1916] 2 A.C. 569, 30 D.L.R. 83, held to
be a valid exercise of the powers of a Province.

It was in that case determined that the interest which
the Crown in the right of the Dominion had transferred to
a tenant might be assessed, but this legislation is designed
to provide and does provide, not that the estate of the tenant
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may be assessed, or that he may be assessed by reference
to the value of his estate, but that the tenant may be
assessed by reference to the value of the Crown’s estate,
and he personally and his interest in the estate may be
charged with the payment of a tax calculated and levied
upon that basis.

Though the legislation takes the form of authorising only
an assessment upon the tenant as a person rather than an
assessment of Dominion lands, or an interest therein, yet,
in my opinion, in pith, substance, and effect, it authorises
an imposition upon lands owned by the Crown in the right
of the Dominion, contrary to the British North America
Act, and, in so far as it purports to authorise an assess-
ment of tenants of lands owned by the Crown in the right
of the Dominion, is beyond the powers of the Ontario
Legislature.

Questions answered as stated by Meredith, C.J.0.

CANADIAN SANDER MANUFACTURING Co. v. CANADIAN
GENERAL ELECTRIC Co. Ltd,

Ontario Supreme Court, Appellate Division, Meredith, C.J.0., Maclaren,
Magee and Hodgins, JJ.A. April 1, 1921,

Damaces  (§IITA—T71)—BREACH OF CONTRACT—Loss—DELAY—Goons
ORTAINED ELSEWHERE—MEASURE OF DAMAGES,

The profit which might have been made had the contract been
carried out is not the measure of damages in assessing damages
for breach of contract. The loss is measured by the difference
in the price of goods purchased elsewhere plus the loss occasioned
by the delay in obtaining the same,

Arrean by defendant company and cross-appeal by plain-
tiff company from the trial judgment in an action for dam-
ages for the breach of two contracts to supply the plaintiff
company with 300 electric motor cars. Affirmed.

H. W. Shapley, for defendant.

H.J. Seott, K.C., and M. Parish, for plaintiff,

Merepiti, C.J.0.:—This is an appeal by the defendant
from the judgment dated the 16th June, 1920, which was
directed to be entered by Middleton, J., after the trial before
him sitting without a jury on the 15th and 16th days of
that month, and a cross-appeal by the plaintiff as to dam-
ages.

The action is brought for the recovery of damages for
the breach of two contracts between the parties. No formal
contracts were entered into, but they were the result of
correspondence.
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The correspondence began with a letter from the appel-
lant’s manager for the Ottawa district, written on the 8th
July, 1919, suggesting that an arrangement should be en-
tered into by his company with the respondent to carry in
stock a large quantity of fractional horse power motors
upon which the respondent might draw and from which
shipment would be made as required by the respondent. A
letter from the same official to the respondent followed on
the 29th July, in which the writer said that his company
could commence shipments in 214 months after the receipt
of the order and that, “if favoured with your valued order
for the equipment mentioned in the letter, we will arrange
to carry the motors in stock in this warehouse and ship
them to you as required.”

Further correspondence resulted in the respondent, on
the 21st October following, accepting an offer of the ap-
pellant made by letter of the 15th of that month for 250
motors, in which it was said that shipment could be started
in 12 to 14 weeks, “at the rate of 15 to 20 motors per week.”
In the respondent’s letter of acceptance there was the fol-
lowing term: “You to carry the motors in stock at Ottawa
warehouse and deliver to us as required.”

This letter was acknowledged by letter of the 24th
October, in which the writer thanks the respondent “tor
accepting our proposition to stock 250 motors for you.”

On the 22nd November, 1919, the respondent wrote to
the appellant asking to have the order as to 150 of the
motors changed to 100-60 cycle, 110 and 50 three phase
and as to 75 of these changed to 50-25 cycle and 25-220 D.C.
On the 256th November the appellant replied saying that it
would “try and make the change you have suggested.” The
appellant subsequently refused to make this change, but
offered to add the 50 additional motors to the order for the
250, and this offer was accepted by the respondent by letter
of the 18th December, 1919.

There were thus two contracts, one for 250 and the other
for 50 motors, the terms of the 250 contract being, as the
learned trial Judge finds, and in that I agree, applicable to
the subsequent contract.

None of the motors contracted for were supplied by the
appellant. The respondent succeeded in getting 18-110 and
2-220 single phase 60 cycle motors from the Syracuse Sander
Manufacturing Company, and requested the appellant to
replace them out of the 250 order, which the appellant re-
fused to do, stating that the motors must be “shipped and

215

Ont,
App. Div,
CaNADIAN

Sanper
MANUFAC

TuriNG Co.

v.

CANADIAN
GENERAL
ELECTRIC

Co,
Livaren,
Meredith,
C4.0




LT S .

ey vl

. aa e

216

Ont.
App. Div,

CANADIAN
SANDER
MANUFAO-

rTurinNG Co.

v
CANADIAN
GENERAL
BreeTkic
Co.
Limrrep,

Meredith,
C.J.0.

DomiNioN Law Reporrs, [64 D.L.R.
billed” to the appellant, and that any motors which the
respondent brought in from the American Sander Company
could not be “handled” by the appellant, and would have no
bearing on the contract which the respondent had entered
into with the appellant.

Besides these 18 motors, the respondent obtained from
the American Sander Company 28 motors. I do not find in
the evidence the date of this purchase, but it was no doubt
made before the 1st January, 1920, when the respondent’s
factory was “shut down.”

It is clear that the two contracts I have mentioned were
entered into, and it i also clear that the appellant made
default in performing them, and the only question is what
damages is the respondent entitled to.

The learned trial Judge assessed the damages at $16,180.
The evidence was that, after making up 46 of the sanders
for which the respondent had motors, its works were “shut
down.” The sander is an appliance of which there are two
types—one being a disc and the other a spindle—the power
for operating them being supplied by means of the motor,
and the respondent also manufactures motor-driven hand-
saws. All the parts of these machines except the motors are
manufactured by the respondent at its factory in Brockville.

The loss which the respondent alleges that it suffered
owing to the breach consisted of the following:—

1. Loss by the factory having been shut down.

2. The loss of the profit that would have been made on
the 300 sanders, which it is said there would have been no
difficulty in selling at a profit of $100 on each sander, if
the motors had been supplied in accordance with the pro-
visions of the contracts.

It is obvious that the respondent is not entitled to be com-
pensated for both of these alleged losses, because, if the
respondent had been in a position to make and sell the 300
sanders, the factory must have been kept in operation.

It was shewn that it was impossible to purchase the
motors for immediate delivery. They could, however, have
been contracted for for delivery in from 6 to 8 months, but
at a price in excess of the contract price. In arriving at the
figure at which the damages were assessed my brother
Middleton allowed for the increased price that the respon-
dent must pay and for the loss occasioned by the delay that
there would be in getting the motors. This allowance for
the latter loss includes “something” for the capital that
would be idle owing to the delay; something for the time
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the respondent’s manager “is himself” idle and unable to
carry on business, and “something fairly substantial for
the interference in the operation of the business—that is
to say, the factory is idle and the expenses of maintaining
a factory as a going concern are not absolutely ended—one
man has to be kept there employed—and the fact that the
whole factory organisation is disorganised and demoralised
owing to its having been substantially closed down during
the whole period of time, the fact that the advertising ex-
penditures were to a certain extent lost, and other inciden-
tal expenditures must take place.” And the damages in
respect of this loss he assessed at $5,000, and the difference
between that sum and the total sum allowed as damages,
$16,180, was allowed for the difference between the contract
price and the price at which the motors could be obtained
elsewhere,

The first question to be determined is, whether or not the
damages were assessed on the right principle. The respon-
dent to the main appeal contends that they were not, and
that the profit that would have been made had the motors
been delivered according to the contract is the measure of
its damages, and that is the subject of the cross-appeal.

In my opinion, that contention is not well-founded. It
was the duty of the respondent to minimise the loss; and,
as the motors were obtainable, though at an increased price
and only for delivery in 6 months or more, the respondent
should have procured them. Its loss for which it is entitled
to be compensated is therefore the difference in the cost
and the loss occasioned by the delay, and it is upon that
principle that the damages have been assessed.

It was contended by the appellant that the respondent
should have accepted the offer, which was made for the first
time, as I understand, at the trial, to supply the motors at
the contract price, but on condition that they should be
paid for in cash, and only to deliver them in the future. If
the offer had been for immediate delivery the case would
lr); very similar to Payzu Limited v. Saunders, [1919] 2 K.B.
581,

The test to be applied is what a prudent man ought in
reason to have done in the circumstances. That, as was
pointed out, is a question not of law, but of fact. My brother
Middleton held that, applying that test, the respondent had
not acted unreasonably in rejecting the offer, and in my
opinion his holding was right. As I have said, the offer was
not for immediate delivery. In view of this and of the ap-
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pellant’s failure to supply any of the motors and the late
period at which the offer was made, I think that the re-
spondent was justified in rejecting the offer.

I am, with respect, however, unable to agree as to the
damages assessed for the loss occasioned by the non-delivery
apart from the increased cost of the motors.

There is nothing to shew that the appellant was informed
or had knowledge when the contracts were entered into
that the result of failure to deliver the motors would be the
shutting down of the respondent’s factory, and therefore I
think that the awarding of damages for losses occasioned
by the shutting down of the factory was not warranted.
See Hadley v. Bazendale (1854), 9 Ex. 341, 96 R.R. 742.
In addition to this, I do not understand why it was necessary
to close the factory because of the non-delivery of the
motors; the motor was only one part of the sander, and 1
do not see why the respondent did not keep the factory
running and make the parts of the sander which were to
be made there, especially as, according to the testimony of
the respondent’s manager, there was a practically unlim-
ited demand for all the sanders that it could make; thece
would, no doubt, be some inconvenience in doing this, and
possibly some pecuniary loss, and I would allow for this
$1,000, following what was done in the Payzu case, [1919]
2 K.B. at p. 587.

The learned trial Judge, as I understand his reasons for
judgment, allowed under the main head of damages the loss
in respect of the whole 800 motors. This was, in my opinion,
wrong; the 46 motors which the respondent obtained else-
where should have been deducted.

I would, with these variations, affirm the judgment, and
there should, I think, be no costs of the appeal to either
party.

MACLAREN and HopcINs, JJ.A., agreed with MEREDITH,
CJ.0.

MAGEE, J.A.:—The correspondence between the parties
shews that each knew the other to be an offshoot of a like
company operating in the United States—and that the
parent companies there were dealing with each other, the
General Electric Company there supplying from its fac-
tory at Fort Wayne to the Sander Manufacturing Company
at Syracuse motors for the Sander machines which the lat-
ter was making there similar to those which the plaintiff
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company proposed making at Brockville in Ontario under
the Canadian letters patent. It is evident from the later
correspondence that the defendant company expected at
first at least to get motors from the Fort Wayne factory to
supply to the plaintiff company, though it seems to have
been considering the advisability of making them in On-
tario.

The plaintiff company was not incorporated in Canada
until the 10th August, 1919. About that time it began
operating in a very modest way at Brockville, where it
rented a building and used the two upper flats, subletting
the lower—its net monthly outlay for rental being $22.50.

The Sander machines are operated each by a small motor,
which forms part of it, and is described as its heart or pro-
pelling power. The castings for the other parts it in-
tended to purchase as it did the motors, and then finish
and assemble all parts at the works in Brockville and sell
the product. At the date of the trial, in June, 1920, the
plaintiff company’s manager, Mr. Jones, was residing in
Syracuse, but spending the business part of the week in
Brockville, whither he had gone in June, 1919, as he says,
“to open their business manufacturing wood-working
machinery.” He began with 4 employees, and the largest
number employed was 8 or 10 in September and November,
1919, By January, 1920, they had completed 46 machines, all
of which were sold. At the time of the trial they had com-
plete (except the motors) “parts for up to 200" and “pretty
well 100 complete ready for the motors.” This 100 seems
to be included in the 200. But Mr. Jones says that in con-
sequence of the defendant company’s default the plaintiff
company’s business had been disrupted and it had not been
able to make an aggressive selling campaign, and even the
machines finished had cost it more. The authorised capital
of the company was $20,000, of which $15,000 was paid-up.
The Canadian patent had been taken over by the company
for $5,000. Owing doubtless to the relations between the
American companies, it would appear that the plaintiff
company did not negotiate a contract with any one but the
defendant company. In fact no small motors such as were

required were then made im Canada. The negotiations be-
gan in July, 1919, but apparently the plaintiff company was
not in a hurry, for no contract resulted until the 22nd
October following. Representatives of the defendant com-
pany vigited the works at Brockville, and it is evident from
this and the correspondence that the defendant company
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well knew how essential the motor was to the plaintiff com-
pany and its machines. The defendant company also knew
and emphasised in its letters that the motors were “special,
having totally enclosed shields with special bearings and
dust-proof washers.” The defendant company also knew
that it was not an isolated transaction of the plaintiff com-
pany, but part of a continuing business, and sought in a
letter of the 12th August, 1919, to stipulate for the total
exclusive motor requirements of the plaintiff company. The
defendant company began on the 29th July by professing
readiness to commence shipment in two and a half months
after receipt of order, the lateness being owing to the
motors being special. This period was lengthened in the de-
fendant company’s letter of the 15th October, 1919, which
forms part of the contract, to 12 to 14 weeks. So the plain-
tiff company had no reason to expect further delay. That
letter and the defendant company’s acceptance of the 21st
October, adding the intended “terms 60 days,” followed by
the defendant company’s assent of the 24th October, formed
the contract for 250 motors of different stated specifications
to be carried in stock by the defendant company for
the plaintiff company so that the plaintiff company
could draw on the defendant company as required, and ship-
ment could be started in 12 or 14 weeks at the rate of 15 or
20 motors per week. The defendant company’s letter of the
24th October, while promising close attention, said that it
did not expect delivery to start until about 14 weeks, and in
the meantime it advised the plaintiff company to take care
of its requirements through “your Syracuse office.” In the
meantime the plaintiff company had been trying to get some
motors through the office or agency of the General Electric
Company at Syracuse, but by letter of the 22nd October
that office had referred them to the Canadian sales depart-
ment of the American parent company of the defendant
company. The first actual shipping order sent by the plain-
tiff company to the defendant company was on the 22nd
October for 20 “60 cycle” motors, and it asked delivery
as promptly as possible. The defendant company replied on
the 25th October that it would see if it could get the 20
motors from the (American) General Electric Company,
and suggested that the plaintiff company should get “your
Syracuse office” to advise that company that they, the
Syracuse Sander Company, were willing to let the General
Electric (American) Company have 20 of their motors for
the plaintiff company.
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The plaintiff company on the 28th October wrote of hav-
ing arranged with the Sander Company at Syracuse to have
10 motors sent by that company for the plaintiff company’s
account, and that they would try to get this increased to 20
and charged to the defendant, the defendant in turn to in-
voice them to the plaintiff to apply on the order of 250. The
defendant wrote on the 30th October that “any motors ship-
ped to us for your Brockville plant will have to be shipped
and billed by G.E. to the Canadian General Electric Com-
pany, Ottawa. I believe this is your understanding of the
arrangement.” “Any motors which you bring in from the
Syracuse Sander Company cannot in any way be handled
by us, or it will have no bearing on the contract which you
have entered into with this company.” The plaintiff com-
pany replied to this on the 31st October: “Our mutual
understanding of the matters covered in your favour of
October 30th is the same,” and added: “I am having some
motors drawn from the Syracuse office for immediate use.
It might be an advantage to me to repay these motors out
of my contract with you. . In the meantime we
understand our contract stands as originally placed.” These
letters make it clear that any motors the plaintiff was oh-
taining from the Syracuse Sander Company were entirely
outside the contract for 250 motors, and were in fact a
carrying out of the defendant’s own recommendation of the
24th October. The defendant was in fact holding the plain-
tiff to the full number of 250.

The letters of the 19th, 21st, 25th, 26th, and 27th Novem-
ber shew that both parties considered the contract for 250
and the shipping order thereon still in force, and the plain-
tiff endeavouring unsuccessfully to have thereout 18 motors
returned to the Syracuse Sander Company.

The contract for 250 motors was increased to 300 by a
subsequent letter of the plaintiff, and the defendant’s reply
of the 18th December, 1919.

On the 1st March, the plaintiff sent in a shipping order
for 55 motors of five different stated specifications. Then
on the 2nd March the defendant wrote of its inability to
perform the contract, and after some correspondence this
action followed. :

The plaintiff company is, in my opinion, entitled to dam-
ages in respect of the whole 300 motors, and no deduction
should be made in respect of the 46 motors which the plain-
tiff obtained—borrowed apparently—from the Syracuse
Sander Company—and which the defendant itself was in-
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sisting upon keeping outside of the contiacts. When it re-
pudiated the contract on the 2nd March, it was a repudia-
tion of contracts for 300 motors to be thereafter delivered,
which up till then both parties considered in force. Even if
the defendant company had filled the whole contract with
goods of its own or goods borrowed from its parent com-
pany and to be returned to it, although such might have
cost even less than the price to be paid the defendant, that
would not relieve the defendant. I need only refer to the
reasons of the Privy Council Judicial Committee in the re-
cent case of Sheik Mohammad Habib Ullah v. Bird and Co.
(1921), 37 Times L.R. 405.

But, although entitled to damages in respect of the whole
300 motors, the plaintiff will, I think, be amply compensated
by the sum to which the judgment is now being reduced.
Its damages are of course purely conjectural. It has been
delayed for months in its business and has lost probably
many sales, besides incurring increased cost of motors,
and so much of the duration of its letters patent has Been
wasted, though that would be covered if its loss otherwise
be allowed for. But, inasmuch as the patented invention
was apparently the chief element in the product, and not
merely the profit on the work and handling of component
parts, considering the small amount at which the inven-
tion was valued and the moderate capital and expenditure
with which the plaintiff company set out, where so much
has to be merely probable and not reasonably certain, the
amount now proposed is sufficient for the months of busi-
ness which have been lost—and I agree that the judgment
should be so reduced.

Judgment below varied by reducing
the amount of damages.

REX v. McKENZIE (No. 1).
Ontario Supreme Court, Middleton, J. March I8, 1921,

INTOXICATING LIQUORS (§IIIJ—91)—OrrFENCE UNDER SEC. 40—LiQuor 1N
CELLAR—PRICE LIST—ADMISSION IN EVIDENCE—EFFECT OF TO BE
DETERMINED BY MAGISTRATE.

A charge being laid i the d of keeping liquor for
sale, a price list found in his cellar may be properly admitted in
evidence, and the magistrate must determine the effect to be given
to it.

Momiox to quash a conviction of the defendant, by a Police
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Magistrate, for selling intoxicating liquor contrary to the
Ontario Temperance Act. Conviction affirmed.

R. T. Harding, for the defendant.

F. P. Brennan, for the magistrate.

MippLeron, J.:—The accused was convicted of selling
liquor contrary to the vrovisions of the Ontario Temperance
Act, fined $1,500 and costs, and in default of payment sen-
tenced to 4 months’ imprisonment in gaol.

In this case there is ample evidence to support tke finding
of the magistrate; and, so far as I can see, there is nothing
which can be relied upon as indicating that there has heen
a miscarriage of justice.

In the cellar where the liquor was found was a memor-
andum in the handwriting of the accused, which T think
the magistrate rightly regards as a price-list for the sale of
liquor, and I think that this document was unquestionably
admissible in evidence, and that it was for the magistrate
to determine the effect to be given to it.

Cases have been cited shewing that, notwithstanding the
provisions of the statute, a conviction may be quashed by
reason of erroneous ruling by the magistrate as to evidence.
As at present advised, I do not think that this iz a ground
upon which a conviction ought to be quashed. If the r agis-
trate has jurisdiction to enter upon the inguiry he may nos-
sibly err, but his error does not deprive him of jnrisdic-
tion, nor confer upon this Court the right to entertain an
appeal under the guise of a motion to quash. A case which
appears to determine the contrary may not now pe the law
by reason of a change in the Act. I merely mention this so
as to leave the question open as far as I am corcerned as
here I think the document was clearly admissible.

The motion will be dismissed with costs.

REX v. McKENZIE (No. 2)
Ontario Supreme Court, Middleton, J. March 18, 1921,
INTOXICATING LIQUORS (§IIIJ—94)—OFFENCE AGAINST 8EC. 40—KrEPING

LIQUOR FOR SALE—PRIOR CONVICTION—PRICE LIST ADMITTED AS
EVIDENCE—FORMER CONVICTION ALSO ADMISSIBLE.

A price list of liguor which was admitted in evidence when the
accused was found guilty of selling liquor may be properly admitted
in evidence on a subsequent charge of the same nature as might
the record of the prior conviction.

Morion to quash the conviction of defendant, by a Police
Magistrate, whereby the accused was convicted for unlaw-
fully keeping liquor for sale contrary to the provisions of
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the Ontario Temperance Act. A fine of $1,000 was imposed
and in default of payment 4 months’ imprisonment. Con-
viction affirmed.

R. T. Harding, for the defendant.
F. P. Brennan, for the magistrate.

MiopueoN, J.: — This conviction is attacked upon
the ground that the magistrate erroneously admitted
the price-list referred to in the case of the earlier convic-
tion (Rex v. McKenzie (No. 1), ante. p. 222), and I need not
repeat what I there said.

In this case the accused went into the witness-box and
attempted an explanation of this document, which the
magistrate found incredible. Had I to deal with the matter,
I should not hesitate to use a much stronger expression.

The conviction is also attacked upon the ground that, al-
though on this second conviction the offence was not laid
as a second offence, yet the conviction in the earlier case
was admitted in evidence. At best this objection is of the
most technical character, for the cases were tried by the
same magistrate, the one on the heels of the other. I think
there are two answers at any rate to the objection, In the
first place, it is clear that the conviction was not put in as
evidence. Counsel for the prosecution, at p. 20 of the notes,
which were taken by a stenographer, says, “I wish to file
the conviction made in the first case as evidence in this
case.” No objection was taken, and apparently the convic-
tion was not put in. When the magistrate delivered judg-
ment in the first case he reserved the fixing of the penalty
until after the second case should be heard, and from the
notes in the second case it is clear that the penalty had not
then been fixed, and the conviction had not then been drawn
up, so that it could not be put in, and it is not returned with
the papcers as having been put in.

In the second place, from the very careful reasons for
judgment given by the magistrate I am satisfied that he
disposed of this case entirely upon receivable evidence, and
did not in any way act upon the conviction in the earlier
case, so that it cannot be said that the accused was in any
way prejudiced thereby.

Furthermore, I am by no means persuaded that the con-
vietion cannot be received in evidence. The charge upon
which the accused was being tried was that during the
period mentioned he kept liquor for sale contrary to the
provisions of the Act. That he had the liquor was abun-
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dantly proved, and it appears to me that the fact that he
sold would be the most cogent evidence of a keeping for
sale, and that this might be well proved by the production
of his conviction for selling.

This motion likewise fails and must be dismissed with
costs.

REX v. GOSLING.,
Ontario Supreme Court, Middleton, J. March 17, 1921.

INTOXICATING LIQUORS (§II1J—91)—OFFENCE AGAINST 8EC. 40—Liquor
HIDDEN—PRIVATE DWELLING—ABSENCE OF EVIDENCE—ERRONEOUS
VIEW OF LAW—WEIGHT oF EVIDENCE—Dount,

No statutory presumption arises from the fact that liquor is
found concealed in a private dwelling, though the fact that it is
concealed may be important in deciding whether or not the keep-
ing of the liguor is within the provisions of the Act,

Evidence must be duly considered and properly weighed, and the
accused given the benefit of any reasonable doubt.

Momon to quash the conviction of the defendant by a
Deputy Police Magistrate, for keeping intoxicating liquor
for sale contrary to the Ontario Temperance Act. Convic-
tion quashed.

George A. Stiles, for the defendant.

F. P, Brennan, for the magistrate.

Mippreron, J.:—This conviction is attacked as unwar-
ranted upon the facts and upon the ground of misconduct
of the magistrate.

The facts relating to the offence are as follows :—

A search was made by the police and there were found
upon the premises of the accused :—

(1) 214 bottles of Canadian rye whisky.

(2) 3 bottles of Scotch whisky.

(3) Some empty gallon tins smelling of liquor.

(4) A case of beer, some of which hau been corsumed.

It is not shewn that the beer was an iutoxicating liquor,
and, as the constable removed the rye and Scotch whisky,
it may be assumed that the beer was not regarded as of
importance.

The accused was then charged with having liquor in a
place other than his private dwelling (sec. 41 of the Act).
The trial took place and the contest seemed to centre on
the bottles of Scotch whisky, which were found in a store-
house used as a summer kitchen forming part of the de-

15—64 n.L.r.
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fendant’s residence, the argument for the prosecution being
that this did not form part of the residence. The Canadian
whisky found in the pantry was shewn to be part of a ship-
ment from Montreal to the defendant’s son, a grown young
man, received by him some three months before the search.
The defendant had come to Cornwall from Montrea! nearly
two years before the search, and said that he had brought
the Scotch whisky with him but had not used any of it.
The three bottles were intact—and all that he had brought.
He was in the employ of the express company and had then
been given charge of the agency at Cornwall. The defen-
dant denied any knowledge of the empty tins and said that
they never had contained any liquor while in his possession.

While the trial was in progress the magistrate sent the
constable for the tins so that he might satisfy himself as
to the smell. They were not found, and it is suggested that
the defendant’s son removed them. This he denies.

The magistrate reserved judgment, intimating that his
impression was that the Scotch whisky was not in a dwell-
ing within the meaning of the Act, but finally came to the
conclusion that the liquor was not being kept in a place
other than a private dwelling. Instead of dismissing thc
complaint, the magistrate amended the information and
charged the accused with keeping liquor for sale contrary to
sec. 40 of the statute.

It appears that when the constable made his search for
the tins he found in the kitchen a bottle (opened) contain-
ing some gin, and the accused had denied all knowledge of
this. The magistrate before the amendment summoned the
son to give evidence. The son stated that the Canadian
whisky and gin were his, that he knew nothing of the three
bottles of Scotch; the tins were empty syrup tins. The ac-
cused was also recalled and denied that the liquor was kept
for sale. On this the magistrate convicts for keeping for
sale,

He gives elaborate reasons for this finding, commenting
on the fact that the wife of the accused was not called, and
on the fact (not shewn in the evidence) that the three bot-
tles were not entered in the railway books when the defen-
dant’s furniture came from Montreal, though it was not
stated that it came with the furniture, and then adds:—

“I do not feel satisfied that the defendant has complied
with the requirements of sec. 88 of the Act in satisfying
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me that this liquor was not kept for sale. Some of it was
most certainly concealed contrary to sec. 67, and the de-
fendant has not satisfied the onus cast upon him by that
section nor by sec. 70, sub-sec. 9. Nor did the defendant,
taking his own evidence, and although he was acting as
agent for the express company, comply with sec. 70¢.* in
regard to this liquor being brought from Montreal with
his furniture, as it should have been reported either to the
express company or to the railway company.”

He then imposes a fine of $200 or 30 days with hard
labour and orders the confiscation of the unopened bottles
of whisky and the destruction of the opened bottles of
whisky and gin.

The reference to the concealment of the liquor upon the
defendant’s premises relates to the fact that the three
bottles of Scotch were hidden in a grain-bin under grain.

The magistrate speaks of this as being contrary to secs.
67 and 70 (9). Section 67 does not deal with this subject
at all. It enables a search-warrant to be issued and a search
to be made. Section 70 relates to goods in the custody of
a carrier, and provides (sub-sec. 9) that when liquor ship-
ped is described as “other goods” or is “covered or con-
cealed in such manner as would probably render discovery
of the nature of the contents of”” the packages more difficult,
it shall be primd facie evidence that the liquor was in-
tended to be sold or kept for sale in contravention of the
Act. There is no provision in the Act which renders it im-
proper to conceal liquor in a private dwelling, nor which
renders such concealment evidence of unlawful ennduct.
The magistrate has errcd in assuming that there is any
statutory presumption such as he supposes. If there has to
be considered the question whether the keeping of liquor
is within what is permitted by this Act, then, under cer-
tain circumstances, concealment may be a most important
matter, but this is then to be dealt with as an element in
resolving a question of fact and not as a statutory pre-
sumption..

The presumption under sec. 88* must have some limita-
tion. It cannot be meant that one who has liquor lawfully
in his private dwelling is liable to be convicted, under all
circumstances and in the face of overwhelming and un-

*Added by the amending Act of 1917, 7 Geo. V. ch. 50, sec. 27.

*88. If, in the prosecution of any person charged with committing
an offence against any of the provisions of this Act in the selling or
keeping for sale or giving or keeping or having or purchasing or re-
ceiving liquor, prima facie proof is given that such person had in
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contradicted evidence, of an offence against the Act. It has
been held that when the only evidence is that the liquor
was within a private dwelling the accused cannot be con-
victed of keeping liquor in a place other than a private
dwelling. By parity of reasoning, when, upon the evidence,
circumstantial as well as oral, the suggestion that liquor
was being kept for sale is absurd, it must be taken that the
magistrate has proceeded upon some unwarranted view of
the law. This is, 1 think, clear in this case.

The. conviction is also attacked on the ground of bias and
improper conduct on the part of the magistrate. As I quash
the conviction on the ground indicated, I do not think it is
expedient to deal with this matter in detail.

1 venture once more to point out the importance of main-
taining such a standard of fairness and judicial impartiality
on the part of those charged with the most important duty
of administering the law under this Act that all will be
impressed with the idea that the best traditions concerning
the administration of the law have not been forgotten. The
relation of the magistrate to the administration of the law
ought to be purely of a judicial character. He must not in
any way allow himself to be in truth the prosecutor in cases
in which he is the judge. He must remember that the duty
of prosecution rests upon the Crown Attorney and not upon
him, and that as soon as it appears that the magistrate
assumes a function he does not possess and takes upon him-
self the duty of prosecution he has abdicated his judicial
position, and public confidence in his fairness and impar-
tiality is undermined.

I do not intend to go into the controversial matters al-
leged, but think it proper to point out some things avpear-
ing in the affidavit of the magistrate.

Some officious persons called upon the magistrate to sug-
rest that he shouid not conviet because of the standing of
the accused and the serious consequences to him of a con-
viction. The magistrate in his affidavit says: “Tn all of
which I replied that I would simply have to perform my
duties as required by the Act and if there was no evidence to
conviet under the Act there would be no conviction, but if
there was any evidence to conviet there would be a convie-
tion. 1 would entertain no feeling one way or the other.”
his possession or charge or control any liquor in respect of, or con-
cerning whic’, he is being prosecuted then unless such person prove:

that he did rot commit the offence with which he is so charged he
may be conviced accordingly.
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The italics are mine. The magistrate is here, in a carefully
drawn document, stating his views as to his judicial duty.
He is a barrister of many years’ standing and experience,
and knows that in almost all cases there is evidence both
ways. It is then the duty of the magistrate to weigh the
evidence and to convict or acquit as he may find upon all
the evidence, remembering that the accused is entitled to
the benefit of the doubt which a learned writer expounds
thus:—

“There is a strong and marked difference as to the effect
of evidence in civil and criminal proceedings. In the fermer,
a mere preponderance of probability, due regard being had
to the burden of proof, is a sufficient basis of decision; but
in the latter, especially when the offence charged amounts
to treason or felony, a much higher degree of assurance
is required. The serious consequences of an erroneous con-
demnation, both to the accused and society, the immeasur-
ably greater evils which flow from it than from an er-
roneous acquittal, have induced the laws of every wise and
civilised nation to lay down the principle, though often lost
sight of in practice, that the persuasion of guilt ought to
amount to a moral certainty; or, as an eminent Judge ex-
pressed it, ‘such a moral certainty as convinces the minds
of the tribunal, as reasonable men, beyvond al! reasonable
doubt:’” Best on Evidence, 11th ed., para. 95—Parke, B.,
in Regina v. Sterne, Surrey Sum. Ass. 1843, MS.

How completely this is ignored when the magistrate an-
nounces that his intention is not to weigh the evidence at
all, but to convict if there is any evidence, is obvious.

The next thing calling for comment is the conduct of the
magistrate with reference to the finding of the part bottle
of gin. This was found, on the second search, when thc
trial was well advanced, in the kitchen pantry. The accused
stated he did not know of its existence. Obviously this was
not the liquor “in respect of or concerning which he¢” was
“being prosecuted,” and so sec. 88 did not apply. The find-
ing of this bottle ought not to have been proved in this
case, and this evidence ought not to have been admitted,
and this alone might invalidate the conviction. I do not
stop to discuss this. After the magistrate had reserved
judgment, he wrote to counsel for the defendant suggest-
ing that he would give him an opportunity of calling the
wife and the son of the accused, and added: “The finding
of the bottle of gin on second search has not been accounted
for by the father, who simply says he knows nothing about
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it, and I do not think that explanation is an accounting as
required by the Act.” “If no explanation is given, but you
desire to rely on the case just as it is, I will deliver judg-
ment, but it may be possible that an amendment to the
information will be required.”

Counsel for the accused desired the case to be disposed
of as it stood, but the magistrate then amended the infor-
mation so as to charge keeping for sale. The Crown At-
torney, not deeming this proper, then withdrew from the
case. The magistrate, it is said at the instance of the Chief
of Police, then issued a summons to the son as a witness,
and the son was examined and acknowledged that the Cana-
dian whisky and gin were his. There was some suggestion
against the son, and counsel for the accused remarked, so
the magistrate says, “You should not punish the father for
the sin of the son,” to which he replied, “If the father is
simply trying to shield the son, then the son should come
forward and plead guilty.” The son did not accept the in-
vitation, and it is impossible to avoid the feeling that this
really was an ingredient in the conviction.

Two further matters should be mentioned. After the
January election, the Chief of Police was dismissed by the
new municipal council. The magistrate says: “The cuestion
of the dismissal of the Chief of Police was made one of the
issues in the municipal election, and, in my opinicr, was
brought about entirely by a campaign of the hoolicggers
and those who have been prosecuted under the highway
traffic regulations of the Town of Cornwall.” The other
matter is the charge by the magistrate that the reason the
Crown Attorney withdrew from the case was that he was
a Free Mason,

This has little to do with the case save to demonstratc
that the magistrate had ceased to have that sereme and
judicial calm essential to a fair trial.

I am quite aware that in a small place, where the magis-
trate is a solicitor engaged in active practice and taking
a keen interest in public affairs and strongly impressed
with the undoubted evil of the illegal traffic in liquor, it
must be a matter of great difficulty to avoid partiality, bul
at all hazards the due administration of justice must be
protected. While the enforcement of the liquor law s of
importance, it is of minor moment compared with the up
holding of due respect for the administration of justice.

The conviction should, I think, be quashed, and the usual
order for protection should be made. No costs.
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as : MOORCROFT v. SIMPSON.

lou ki Ontario SBupreme Court, Sutherland, J. March 18, 1921.

g- 2

he Witrs (§IC—82)—ALTERATIONS AND ADDITIONS—EXECUTION—UNDUE IN-

i 1 FLUENCE—CHARITABLE BEQUESTS- le‘l'lHTIUN OF UNCERTAINTY—
3 DISCRETION OF EXECUTORS,

ved = Manifest alterations and additions if shewn by evidence to be

or- made before execution will not prevent a will being admitted to

At probate,

4 3 A gift “to assist sick people of small means” is a good charitable
the S bequest, is not void for uncertainty and does not offend the rule
ief 5 agalnst perpetuities,

e, ActioN for a declaration that a certain document purport-
!“:‘n ing to be the last will ard testament of the plaintiff’s de-
Kw cexsed wite was invalid and should not be admitted to pro-
f‘ 4 hate and that she died intestate; and, even if the will was
0\ valid, that a certain bequest therein was void. Action
on dismissed.

in- r A. J. Russell Snow, K.C., and N. B. Gash, K.C., for the

his k- plaintiff,
D. C. Ross, for the Public Trustee of Ontario.

D. Urquhart, for the defendants Elizabeth Simpson and
Agnes Londry, the executrices of the will.

the
the
ion :

the & The other defendants were not represented.
vas

Svrneruanp, J.:—One Sarah Harrison, a widow, was,
ers

in and prior to the year 1913, living in her own house

vay in Toronto, with her daughter Mary Ann. The mother had for
}tI}(\r some time been in ill-health and apparently partly paralysed.
e

She was possessed of real and personal estate to the value of

$25,000 or thereabouts.

b ‘ The plaintiff, Robert Moorcroft, had some sort of an

Sod 7 electrical apparatus and seems to have thought he could
alleviate, or cure, rheumatism. He was acquainted with one

L William Londry, the husband of the defendant Agnes Lon-

g:m dry, and in a casual conversation with him was told that

vas

e Mrs, Harrison was well-off, and had an unmarried daughter,

- it Mary Ann. Londry offered to give him an introduction and

i)ui did take him to Mrs. Harrison’s house, where he met mother
44 ‘ and daughter,

Q of The plaintiff was a widower with a son, at that time about

up 13 years of age. He himse!f owned a house and had steady
i 1 employment at the city hall. He began to try his healing
sual skill on the mother and claimed to have helped her. He,

at first at all events, made a good impression on bhoth of
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them., He contrived a sort of perambulator and wheeled
the mother out at times to the park. He testified that as
time went on the mother suggested to him the idea of mar-
riage with her daughter, adding that she herself had means
enough for both of them. Having duly considered the sug-
gestion, he determined to take advantage of it. Thereupon,
on sounding the daughter, he learned, as he says, that he
had gained her respect and affection.

In due course the marriage followed, on the 11th Septem-
per, 1918. Mary Ann Harrison at the time was about 37
years of age and the plaintiff considerably older. Upon his
marriage he sold his own house and moved into the house
of Mrs. Harrison, with his son, where they continued to
reside until the death of his wife.

It was not long before Mrs. Harrison’s opinion of her son-
in-law began to change. The reason was that he early be-
came, as she thought, unduly anxious about her affairs and
desirous of assisting her in the management thereof. This
was resented by her and also by her daughter. Other
causes of dissatisfaction seem to have been that he led them
to think he was better off than he was, contributed less than
they thoaght he should weekly towards the household ex-
penditures, and his son continued to go to school instead of
2oing out to work.

The mother had, on the 6th February, 1903, executed a
wiil, wherein she disposed of her estate in favour of her
daughter. The daughter, at the time of her marriage, had
several thousand dollars of her own, and her mother and
herself were apparently led to think it desirable so to ar-
range that, if the daughter should predecease the mother,
anything which she had should be given to her mothe
rather than pass to the husband. The daughter consulted
a firm of reputable solicitors, who had been doing her
mother’s business, and had a will prepared for her in the
year 1914, in which it was provided that her property
should be devised and bequeathed to her mother if she were
living at the time of her daughter’s death, but if not the
net income should go to her husband, the plaintiff, for the
term of his natural life, and after his death to any child or
children he and she might have, and, in the event of her
dying without children, to her uncle, Thomas Edwards, one
of the present defendants. This will was never executed
by her, owing possibly 1o some objection raised by the
mother as to the proposed disposition of the property in
case she herself were to die before her daughter.
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There can be little or no doubt that, while at times the
relations were amicable in the household, considerable frie-
tion had arisen betweea the date of the marriage and the
death of Mrs, Harrison, which occurred on the 10th March,
1917. Murs. Moorcroft appears to have been a woman care-
ful to the verge of penuriousness and not anxious to spend
money urnecessarily on Lhe services of lawyers. She was
an intelligent woman, who wrote a good, plain, vigcrous
hand. On the back of one of the sheets of the draft un-
exccuted will prepared in 1914 for her by her solicitor, she,
srome time later, and possibly after her mother’s death,
wrote and signed, though without having the signature at-
tested, what was apparent'y at one time intended to be her
will. By this document she had proposed to give to her
hushand the sum of $10 monthly as long as he should re-
main a widower, and if he should “re-marry the said to go
Lack to my estate and should he interfere with this my
wish, then he shall receive $1.” In this document she nam-
ed the defendant Elizabeth Simpson an executor and appar-
ently intended to appoint some one else in association with
her, because the clause reads thus:—

“3. I hereby appoint Elizabeth Simpson executors to
use theeir judgment in dividing my estate of wha‘ever 1
may die possed off. That is to see that whoever waits on me
at my last illess shall be suitably rewarded. And whitiver
is left of my estate to be used to assist sick peopl2 this con-
tribution to be given in loving memory of dear mother as
I received all my money & estate from her.”

On the 3rd May, 1918, she made the will in question
herein, 1t is admittedly written in her hand, with some
possibie exceptions, which I shall later advert to. It is in
the following terms:—

This is the last will and testament of me Mary Ann Moor-
croft of the city of Toronto in the county of York, married
woman,

“1. I direct my executors hereinafter named to pay all
my just debts and funeral and testamentary expenses as
scon after my decease as convenient.

‘2. 'Te my Husband Robert Mooreroft I give the sum of
Ten Dollars. The reasor that I am leaving my husband
Robert Mooreroft only $10 is his bad treatment of me.

“3. Should any child or children survive me, if one child
to receive all my estate if more than one than equal shares.

“4. In the event of my dying without children, I give,
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devise and bequeath all my estate real and personal to my
Executors and Trustees hereinafter named.
Mrs. Elizth Simpson,
“Mrs. Agnes Landry.

“5. And whatever is 'eft of my estate to be used to
assist sick people of small means, this contribution to be
given in loving memory of my dear mother as I received all
my money & estate from her. I cannot state the sum I am
leaving as times are so uncertain.

“My Executors to use their discretion in dividing my
estate with full power and authority to sell or dispose of
my estate where necessary, and execute all Documents re-
quisite to carry out this my will and should my Executors
wish to retire with power to appoint a successor instead.

“Should any one attempt to have this will set aside or
spould any Lawyer advise or interfere in this my last will
snd testament, they to receive no fee.

“Witness my hand at Toronto this signed published and
Declared by the Testatrix as and for her last will and testa-
ment in the presence of us both present at the same time,
who at her request in her presence of each other have here-
uato subseribed our name: as witnesses,

“This day of May 3rd, A.D. 1919.

“Mary A. Moorcroft.”
“Henrietta E. Farrell,
“Robert Simpson.”

The executrices named therein having in the month of
March, 1919, made an application to lead a grant of let-
ters probate, the plaintiff, on the 18th day of that month,
entered an appearance ard lodged a caveat. The estate is
inventoried at $31,905.40, all of which is personal estate,
with the exception of $2.300.

On the 28rd March, tte Imperial Trusts Company of
Canada were appointed administrators pendente lite of the
estate of the deceased.

On the 1st April, 1919, an order was made directing that
the “cause or proceedings testamentary be withdrawn from
the jurisdiction of the Surrogate Court,” and “removed into
the Supreme Court of Ontario for hearing and disposition.”

Mrs. Harrison had relatives in England with whom she
had friendly relations and occasional correspondence, and
the defendants other than the executrices, namely, Grace
Almond, Thomas Edwards, William Edwards, and Mary
Ann Stordy, are said to be the heirs-at-law and next of kin
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of Mrs. Moorcroft. They are taking no part in the litiga-
tion and the proceedings have been noted closed as against
them,

In his statement of claim, the plaintiff says that his de-
ceased wife left her surviving himself and the defendants
other *than Mrs. Elizabeth Simpson and Mrs, Agnes Londry,
all residing in England, her sole and only next of kin. He
alleges that for several years prior to the death of his wife,
the defendants Mrs. Elizabeth Simpson and Mrs. Agnes
Londry were her most intimate friends, and that she was
almost a daily visitor at their homes, which were in the
immediate vicinity of her own; that they took advantage
of this intimacy to make false statements to her to the
vffect that he had married her for her money, and suggest-
ed that she should make a will depriving hir of any interest
in her estate; that, thus having it in their power to exercise
great influence over her, they “procured” her to come to
tlie house of one of them, where they prevailed upon her
to prepare and sign, in their presence, the alleged will, de-
priving him of a share of his wife’s property and causing
her to make statements therein which they knew were un-
trme. He further alleges ‘hat each time his wife returned
[vum visits to the defendants she was in a distracted and
frenzied state of mind, stating to him that they had to'd
hcr he had married her for her money, and making other
foolish and exaggerated statements regarding himself,
which she would not have done but for their influence upon
her. He also alleges that they retained the will secretly in
their possession, and he was unaware of its existence unti
after her death.

He further alleges that he and his wife lived happily to-
gether, except when the defendants interfered, and that she
promised to leave him one-half of her property on account
of his peisonal kindness to her and care of her mother dur-
ing her long iliness, prior to her death in 1917; and that,
by reason of the undue influence of the defendants, she was
nersuaded not to carry out this promise. He also alleges
‘hat it was by the undue influence of the defendants Mrs.
Simpsen and Mrs. Londry that the alleged will was made,

He further pleads that when his wife executed the alleged
will she was 43 years of age, was pregnant for the first time,
and was not of sound mind, memory, and understanding for
a “period of 10 months, at least, prior to her daath,” and
that at the time of the execution of the will she was wholly
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incapable of understanding its nature and effect, did not in
{act understand its nature and effect, and that it was not
her will,

1t is further alleged that the will was not executed in ac-
cordance with the Wills Act, and that the bequest in the
said alleged will to the trustees of “whatever is left of my
estate to be used to assist zick people of small means” is not
a charitable bequest “under the Mortmain and Charitable
Uses Act,” and the said bequest is void for uncertainty and
remoteness and violates the rule against perpetuities.

I think it is plain from the evidence that lucre played
quite as important a pari as love in leading the plaintiff to
make a second matrimonial venture. What he had learned
from his friend, when the introduction to mother and daugh-
ter was first talked of, about the former’s financial position,
and from them later, raised expectations of financial benefit
{vom the marriage which ultimately failed of realisation
and has led to his attack on the will.

Ile testified that the mother, some time before her death,
had stated that she would make an alteration in her will
and give him $10,000 for his kindness and services, and that
thereupon the wife had intimated to her that there was no
need for her to do this, es she herself would share every-
thing with her husband. In this statement he was cor-
reporated by his son. I regret to say that I did not form a
favourable view of their testimony, and cannot credit thei:
statement in this connaection. There can be no doubt that
{riction and irritation arose between husband and wife al-
most from the beginning over money matters.

The plaintiff also testified that, at the end of each month
o1 the beginning of the next, his wife was subject to fits
of ill-temper and frenzv, during which she was intimatin
to him that he had married her for her money and that sho
had no intention of leaving any of it to him. Upon the
other reliable evidence given, I cannot at all find that this
was so. It would rather appear that, desiring to rais:
douhts as to her ability t> make a will at the time that in
question herein was executed, he has drawn on his imagina-
tion for this.

There is considerable evidence—to which some effect must
he given—that he did not treat her well.

A casual perusal of the will suggests the possibility that
in para. 8 the words and figures “only $10” at the left-hand
margin, and the word “his” between the words “is” and
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“bud” and the words “of me” at the end of the paragraph
night have been written at different times and by a dif-
ferent hand. It is to be noted, however, that thewr intro-
duction in reality makes no substantial change in the effect
oi the clause and appears to be an attempt to make ce~tain
what was already clear. Read without them, the meaning
seems to be that the reason the testatrix was giving her
Ywsband, the plaintiff, the insignificant sum of $10 was on
secount of alleged bad treaiment of her.

In para. 4 it is suggested that the names “Mrs. Elizabeth
Simpson” and “Mrs. Agnes Londry” were penned in a dif-
feient hand than that of the testatrix, and that the ink
used is of a different colour and resembles that in the words
and figures “only $10,” already referred to.

There does seem to be some dissimilarity in the hand
writing, and this was pointed out in detail by Mr, Staunton,
an expert on handwriting, called by the plaintiff, The ger-
era! effect of his testimony was somewhat weakened by
reason of his answers to questions about certain signatures
of the testatrix submitted to him for consideration. The
space between the last line in para. 4 and the first line in
parva. 5 of the will is a much wider one than in the case of
any other of the paragraphs, and this was obviously for the
purpose of providing ample room for the insertion, possibly
aud probably at a later date than the preliminary writing
of the will otherwise, of the names of the executors. It is
0 be noted that there was an apparent intention to appoint
exceutors and trustees anco to name them; that the omission
o insert the names would have left the will inzomplete in
this respect, and a reascrable and natural presumption
would be that the names were inserted by the testatrix
herself or by her direction. On the whole evidence, I came
1o this conclusion. As 1¢ the insertion of namer of execu-
tors, see Jarman on Wills, 6th ed. (1893), vol. 1, p. 157;
Theobald on Wills, 7th ed. (1908), p. 88.

It is also to be observed that one of the two exeentrices
named is the same Mrs, Elizabeth Simpson (the defendant)
whom she had already named in the same capacity in the
signed but incompletely executed will already referred to.

It appears that Mrs. Agnes Londry, like Mrs. Simpson,
was an old and intimate friend of Mrs. Harrison and Mrs.
Mooreroft. That the will was not written all at once but
at two different times appears to be suggested from the fact
that commencing with the words “should any one attempt”
to the end inclusive of the attestation clause, it appears to
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have been written at a different time and with different
ink from the major portion of the will preceding, hut ob-
viously, and in the end indeed admittedly, in the handwrit-
ing of the testatrix.

It is also to be noted that there is a continuing intantion
“to assist sick pevple.” Apparently on its date the testatrix
called at the house of Mrs. Simpson for the purpose of secur-
ing witnesses to her will. It happened that Henrictta E.
Farrell, a married daughter of Mrs. Simpson, was there,
and that Robert Simpson, a son, was either in the h juse or
in the shop adjoining, and these two were asked hy Mrs.
Mooreroft to come over to her house, a short distance away,
and act as such. They went. In the house she produred the
will from a drawer, and, without reading it to them and
without their having any opportunity to inspect it closely,
executed it in their presence, and they attested it by writ-
ing their signatures to the left of hers as they appar on
its face. They were unable to say whether the alleged addi-
tions, alterations, or interlineations, were or were not in
the will at the time.

Upon the whole evidence I come to the conclusion, and
find, that they were.

It appears that in the spring of 1918, and whether in the
month of May or June, or in what month precisely, is not
made absolutely clear, Mrs. Mooreroft became pregnant.
Shortly before the 15th February, 1919, she and her hus-
band went to see Dr. Coatsworth, as he says, “to engage
him” “for her labour.” He thought at that time she looked
well for a woman of her years. He was called to the house
on the 15th February, when he found her much altered for
the worse in appearance, and directed that she shovld be
at once taken to the hospital. This was done, but she died
in childbirth the next morning, from shock. The child did
not survive her. Dr. Coatsworth expressed the view that
her conception would have been probably some time in May,
1918,

I am quite unable to find that the defendants Mrs. Simp-
son and Mrs. Londry, or either, made any statements to the
testatrix to induce her to make a will depriving the plain-
tiff of any interest in her estate, or to procure or induce her
to make or execute the will in question. I think the proper
finding to make is that she cut him off with the $10 in con-
sequence of his conduct towards her. The evidence shews
this to have been her intention, and it is the testatrix’s own
plain statement of the matter in para. 2 of the will.
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At one point in his evidence the plaintiff made the state-
ment that he knew nothing of the will until after her death.
At another point he said that a couple of months hefore
her death she spuke of keeping her mother’s promis: and
would change her will.

On all grounds, I come to the conclusion that the will is
that of a competent testatrix, was duly exeecuted in the
form in which it now is, and should be admitted to prcbate.

While it was suggested by the plaintiff that his wite was
not a charitably disposed woman, there is no intimation
anywhere in the evidence that Mrs. Simpson, or Mrs.
Londry, or any one else, suggested to her to leave her
money “to assist sick people of small means.” This seems
to have been entirely her own idea, and the only question
is as to whether the bequest can be given effect to.

It appears to me that there is a clear intention to make
a charitable bequest, an intention that a limited class,
namely, sick people and those of them who are of small
means, shall be helped or assisted: Mortmain and Charit-
able Uses Act, R.S.0. 1914, ch. 103, sec. 2, sub-sec. 2* ; Com-
missioners for Special Purposes of Income Tax v. Pemsel,
[1891] A.C. 531, at p. 583; Kendall v. Granger (1842), b

Jeav. 300, at p. 803; Re Orr (1917), 40 O.L.R. 567, at pp.
582-3; S.C., sub nom. Cameron v. Church of Christ Scien-
tist (1918), 57 Can. S.C.R. 298, 43 D.L.R. 668.

The union of the two expressions—‘‘sick people” and “of
small means”-—is of significance and impertance.

In the case of In re Gardom, [1914] 1 Ch. 662, the expres-
sion “residence for ladies of limited means” was in ques-
tion, and Eve, J., at p. 667, said: “The obvious intention of
the testatrix is that her money is to be used for the pur-
pose of providing a temporary home for ladies whose means
are too restricted to permit of their providing or enjoying
unassisted the advantages of such a home.”

So here, people of small means are mentioned and such
of them as are sick and unable, it would plainly scem to
appear, to secure needed care in their distressful condition.
It is these who are to be assisted. Reference also to Trus-
tees of the Mary Clark Home v. Anderson, [1904] 2 K.B.
645, at p. 656.

*(2) The following shall be deemed to be charitable uses within
the meaning of this Act:

) The relief of poverty;
Education;
The advancement of religion; and
Any purpose beneficial to the community, not falling under
the foregoing heads.
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It was argued, however, that if there was a charitable
bequest, it was void for lack of certainty. The general rule,
however, is that “a charitable bequest never fails for un-
certainty:” In re White, [18938] 2 Ch. 41, 53; Pieschel v.
Paris (1825), 2 S. & S. 384; Theobald on Wills, 7th ed.
(1908), p. 367. The “executors” are empowered also “to
use their discretion in dividing the estate,” and if they find
any difficulty, and later apply for a direction, a reference
can be had and a scheme devised.

It was also urged that this bequest was contrary tn the
rule against perpetuities, but the rule does not apply in the
case of a charitable gift such as this: Jarman on Wills, 5th
ed. (1893), vol. 1, p. 262, and cases cited ; Theobald on Wills,
Tth ed. (1908), p. 367.

As to the question of costs. Having regard to the ap-
pearance of the will and the insertions or additions referred
to, one would in an ordinary case be led to think there
would be justification in calling for proper proof of due
execution by a competent testatrix. Here, however, the will
was in effect what the plaintiff knew was the expressed in-
tention of his wife in so far as he was concerned. He knew
of her intention to leave him little or nothing. This is his
real ground of complaint.

While it may appear to be a harsh thing for a wife so to
deal with a husband, that is a matter for her consideration.
With the knowledge of her expressed intention, he began
the action and made in the course of the litigation what
must be found to be cruel and baseless accusations agains:
her. Further possible litigation was hinted at in the course
of the trial with reference to the matter of the $10,000 claim
and to certain Victory bonds which the plaintiff is a'leged
to have taken possession of subsequent to the death of his
wife.

In these circumstances, I do not think I should 2llc w the
plaintiff costs out of this estate.

There will be no order as to costs in so far as the de-
fendants other than two executrices are concerned, as they
have not participated in the litigation. The executrices will
have their costs as between solicitor and client out of the
estate,

[By subsequent consent of the parties, the disposition of costs, as
endorsed on the record and embodied in the formal judgment, was as
follows: that the costs of all ynrties appearing and of the Public
Trustee, to be taxed (those of the executrices and of the Public
Trustee as between solicitor and client), be paid out of the assets of
the said deceased.]
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Re COBOURG and GRAFTON TOLL ROAD Co.

Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P,, Riddell,
Latchford, Middleton and Lennox, JJ. March 11, 1921.

ExrrorrIATION (§IIIC—137) —ToLL-ROADS—EXPROPRIATION BY CROWN—
ESTIMATION OF COMPENSATION—AWARD—AVERAGE EARNINGS FOR
FIVE YEARS—CAPITALIZATION—INTEREST—STATUTORY RATE.

In estimating the compensation where a toll-road is expropriated
by the Crown, the damage to the owner not the value to the
expropriator must govern.

A general statute may repeal a special statute when the latter is
repugnant to and inconsistent with the former; the compensation
will be estimated according to the provisions of the repealing
statute,

ArreAL by the company from an award of the Ontario
Railway and Municipal Board of the 12th July, 1920, fixing
the sum of $18,954.28 as the compensation to be paid to
the company for its road expropriated by the Province of
Ontario. Reversed.

R. 8. Cassels, K.C., for appellant,

T.J. Agar, for the Crown, respondent.

Rwpewy, J.: — The Cobourg and Grafton Road
Company (hereinafter referred to as “the company”),
which is the owner of the road, was incorporated by special
Act of the Parliament of Canada (1857) 10 & 11 Vict. ch. 93,
and was authorised to construct a good and substan-
tial road from Cobourg to Grafton, with power to expro-
priate and hold land for that purpose and to collect tolls;
and the road, and all materials from time to time got or
provided for constructing, building, maintaining, or repair-
ing the same, and the tolls, were vested in the company for-
ever,

The company, soon after the incorporation, purchased
certain rights of way and constructed a road from Cobourg
to Grafton, and subsequently from time to time graded,
gravelled, and otherwise altered and improved this road.

The company expended in the acquisition of land for and
the original construction in 1847 of the road over $16,000;
and, 1n addition to this first capital expenditure, consider-
able sums have from time to time been spent out of the
earnings of the company in the construction of improve-
ments of various kinds.

The toll-road in question was taken over by the Depart-
ment of Public Highways on the 23rd May, 1919, under
the provisions of the Provincial Highway Act, 1917, 7 Geo.

V. ch. 16.
16—64 p.L.r.
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Ont. The Department of Public Highways offered to pay the m
Ap[:—l;lv company in full of all claims the sum of $7,400, and the je

—— " company declined, contending that this was an inadequate
Re compensation. st
Co::‘;m Proceedings were taken as directed by 7 Geo. V. ch. 16, 5
Grarron  sec. 9, under the Ontario Public Works Act, R.S.0. 1914, lu

‘ i T"”éom""’ ch. 85, before the Ontario Railway and Municipal Board;
Ry —  and the Board, on the 12th June, 1920, awarded the sum of in
e Riddell, J.  $18,954.28 as compensation for damages necessarily result- wi
“} § ing from the exercise of the powers by the Minister—R.S.0. th
i i i 1914, ch. 35, sec. 22—interest was allowed at 5 per cent. Wi
A from the 23rd May, 1919 (sec. 39 (1) ), and the company mi
Rl was allowed its costs. mi
il The company now appeals. in;
By sec. 41 of the Act of incorporation (1847), 10 & 11 g’;
Viet. ch. 93 (Can.), the Government was authorised to ‘ 83
| purchase the road at any time upon giving three months’ w(‘
& written notice and upon payment of a sum equal to 25 years’ h
1 purchase of the annual divisible profits, estimated on the t\(
| average of the three next preceding years; and, if these pro- ‘(,0
1 fits should be les¢ than 6 per cent., then upon payment of b
the amount of capital stock paid in and 20 per cent. there- e
p } on; and upon such purchase the Government was to assume tié
ARLIR 12 all the contracts, debts, and liabilities of the company. tal
{ % (i It was contended before the Board that this Act, being a his

P, ", i 14 special Act, must be applied rather than the general Pro-
§ HliGa s vincial Highway Aect of 1917—this contention was not ‘
| R pressed before us; nor, as I think, could it be successfully d‘“;

45 1410 S made.

: 3’, it No doubt, the rule stated by Lord Selborne, L.C., in i
& B Seward v. The “Vera Cruz” (1884), 10 App. Cas. 59, at p. ﬁ"‘
aﬁ; i 68, is regularly followed : “Where there are general words in lcz;

earlier legislation, you are not to hold that earlier and

. 1?{ ity special legislation indirectly repealed, altered, or derogated et
& ! from merely by force of such general words, without any 1
indication of a particular intention to do so.” And, as is anc

said in the Judicial Committee in Barker v. Edger, [1898] tha

A.C. 748, at p. 754: “When the Legislature has given its fou

attention *o a separate subject, and made provision for it, Wh

the presumption is that a subsequent general enactment is ter

not intended to interfere with the special provision unless at s

it manifests that intention very clearly. Each enactment o
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e must be construed in that respect according to its own sub-
e ject-matter and its own terms.”
e

But it is quite clear that a general may repeal a special
statute: Pellas v. Neptune Marine Insurance Co. (1879),
5 C.P.D. 34, at p. 40—and it will do so when they arc abso-
lutely repugnant to and inconsistent with each other.

in the present instance, I think that the Legislature had
in mind the special purpose of forming provincial highways
which would necessitate the acquiring of existing highways,
that it was recognised that some at least of these highways
would be toll-roads “not under the immediate control of a
municipal corporation” (sec. 9), and it was intended to
make one general law superseding all local laws and repeal-
ing (pro tanto) all local acts: per Lord Campbell in Brams-
ton v. Mayor of Colchester (1856), 6 E. & B. 246. See Great
Central Gas Consumers Co. v. Clarke (1863), 13 C.B. N.S.
838; Craies’ Statute Law, 2nd ed., p. 310 sqq. Accordingly
we must apply sec. 22 of the Public Works Act, R.S.0. 1914,
ch. 35; and it has already been said in this Court in Re
Nepean and North Gower Consolidated Macadamised Road
Co. (1920), 18 O.W.N. 368, 369, that, “in determining the
amount to be allowed for compensation, the matter must
be looked at as a business proposition, with all its possibili-
ties and contingencies: and the person whose property is
taken away . . . for public advantage should not have
his compensation weighed in golden scales.”

Of course it is not the value to the expropriator, but the
damage to the owner, which must govern.

I am not satisfied with the award of the Board—I do not
apply local knowledge to enable me to accept the Board’s
finding that the road had a “capacity of earning revenues
increasing from year to year while in the possession of the
company without a disproportionate increase of operating
and maintenance costs.” It seems to me that the Board on
that finding should have been distinctly more liberal in the
estimate of damages.

If the average earnings for 5 years be taken as the basis
and the income capitalised, we should be reasonably certain
that a fairly permanent and safe investment can be readily
found producing from such capital the required income.
While it may be that at the present moment the rate of in-
terest is high and a temporary investment can be obtained
at as high a rate as 7 per cent., this rate cannot be expected
‘o continue. Interest is always high after a great war, when
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industries are re-establishing themselves, but it does not
remain at the height permanently.

Both Dominion and Province allow only 5 per cent. on
compensation money detained from the owner: Expropria-
tory Act, R.S.C. 1906, ch. 143, sec. 31; Public Works Act,
R.S.0. 1914, ch. 35, sec. 39; the Supreme Court of Ontario
allows 5 per cent. on suitors’ accounts: Rule 722 (8)*; this
fund is most economically administered, and the Finance
Committee has not thought it wise to increase the rate even
temporarily ; nor has the Dominion changed the 5 per cent.
rate fixed by the Interest Act, R.S.C. 1906, ch. 120, sec. 3.

If $1,326.70 annual income be capitalised at 5 per cent.
or 20 years’ purchase, the amount to be allowed would be
$26,5634.00 (the special Act of incorporation would allow
25 years’ purchase, $33.167.50).

In England and in certain cases in Canada, 10 per cent.
additionai has been usually allowed: Cripps on Compensa-
tion, 5th ed., p. 111-—but, waiving this additional sum and
taking all the circumstances of the case into consideration,
1 think the Government cannot complain if the award be
increased to $25,000.

I would allow the appeal with costs and increase the
award accordingly.

MIDDLETON, J.:—1I can see no reason why the estimate of
the Board as to annual earnings should be interfered with,
but would capitalise at 5 per cent.

As the earnings of 1916 and 1918 may be regarded as in
some respects abnormal, I am ready to agree in the figure
suggested by my brother Riddell, $25,000.

LENNOX, J., agreed in the result stated by RIDDELL, J.

Meremrn, CJ.C.P. (dissenting): — I can find no just
ground for increasing the amount awarded, by the Ontario
Railway and Municipal Board, to the appellants, in this
matter; if there had been & cross-appeal, I should have con-
sidered that the facts of the case required a reduction of
the amount.

The appellant company’s contention that its compensa-
tion shall be computed in accordance with the provisions of
sec. 41 of its Act of incorporation is manifestly fallacious

*In Rule 722 (3), as passed in 1913, the rate named was 4% per
cent. By Rule 773 (e), passed on the 1st October, 1917, “5 per cent.’
was substituted.
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Its road has not been purchased under the provisions of
that section, and the provisions of the section apply only to
such a “purchase.” Its road has be.n taken from it under
the provisions of the Provincial Highway Act, and the com-
pensation it is entitled to is that which is provided for in
the Ontario Public Works Act. There is no question of re-
peal of statutes.

It is common knowledge that toll-road companies’ stock
has, for a number of years past, been greatly reduced in
value, owing largely to the very strong public feeling
against such roads, which have been commonly described
as “relics of barbarity,” and so the number of such roads
has dwindled greatly, and commonly with much loss to the
stockholders. Some evidence of this seems to have been
afforded by some of the witnesses upon this arbitration ; an-
other road owned by the appellant company, and of about
the same length as the road in question, seems to have been
sold for $15; it is, of course, said to have been a road need-
ing much more repair than this; but the capital stock of
each seems to have been the same, And, owing to the feel-
ing against such roads, the corporation of the united coun-
ties in which this road is took steps to acquire the appellant
company’s rights in it. An arbitration was had, and the
value was fixed at $10,500, in October, 1903, but the muni-
cipalities would not take it at that price. It is said that
bridges upon it were reconstructed after that; but so they
must be now and from time to time as they wear out and are
broken down or washed away. Roads should be very valu-
able properties if it were not for the necessary constant out-
lay upon them, anticipated and unanticipated.

It is strange that there was no evidence as to the capital
stock of the road company, or what has become of it, or to
whom the money awarded is to go. If in this respect the
road is like other roads, and if it has passed through the
like vicissitudes, anything coming back to the shareholders
upon their stock might well look like that which is com-
monly called “a godsend.” There ought to have been some
evidence as to the value of the stock; for one cannot but see
that if the Province, or any one for it, could have purchased
all or a large part of the stock for a “song,” even a large
song, too much is being paid for it, if, under thz award,
shareholders get about par. The Act of incorporation (sec.
22) pats the capital stock at £5,000 or $20,000.

The Board seem to have ignored—having none offered
perhaps—all such evidence as that, as well as other evidence
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shewing what is a fair selling price of the property the ap-
pellant company has in the road, and to have taken that
which they found to be the average net yearly earning profit
of the road in the 4 years next before it was acquired under
the Provincial Highway Act, and to have capitalised such
earning upon a 7 per centum basis, and to have fixed upon
that as the actual value and proper price of the road in
making the award in question.

That seems to me to have been quite too arbitrary a
method; other things, all the evidence available going to
shew the actual value, or fair price, shculd have been con-
sidered, just as in estimating the value, for the purposes of
a sale, of any other property. A few of the things going to
shew that are: if the average had been for the life of the
company or for any more than 5 years, the amount awarded
must have been much less. In one of the 4 years, because of
exceptional circumstances, the “profits” were much greater
than usual, but the wear and tear of the road was also
much greater than usual, and no allowance was made for
that, the “rule of thumb” prevented it: and the fact that
the cost of future upkeep must be much greater than past;
and that in truth, if such a road be kept up to the real needs
of the traffic over it, it never could be a profitable invest-
ment: and, although the appellant company is under a legal
obligntion to expend a sum which if the obligation was en-
forced now would amount to from $15,000 to $20,000, an
obligation imposed by law for the safety of persons travel-
ling upon this road, yet no allowance was made in this
respect, and so the respondent must bear the appellant
company’s load whenever it is put upon the respondent, as
it must be some time, for, if the public safety required it
before the war, it requires it more now, in view of the in-
creased and increasing traffic over the road.

It was urged that the capitalisation “should have been at
a lower rate than 7 per centum.” I cannot assent to that;
“even Victory bonds” could have been bought, at the tim:
the award was made, to realise that rate of interest. The
subject is not to be looked at with the eye of a hampered
trustee, private or public; it is to be looked at as the facts
are 1o be. Those who have stock of little or no value get
paid in full or nearly so, and they invest it not in low rat:
interest bonds, but in business and other ways as they sce
fit, getting, some of them, possibly seven times seven per
centum per annum, profit or advantage of one kind or an-
other upon their “godsend.”

2R 40 . b S e 55 B Shetss
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That this road was not different from the general run of
profitless privately owned toll-roads is made plain by its
history extending over more than 70 years; it does not
appear from the papers before us to have been anything but
a losing concern, except for two years, and then profitable
in appearance rather than fact. It is foolish to treat the dif-
ference between the tolls collected and outlay in repairs as
the profits of the road. The interest on the outlay must be
deducted—interest on probably $20,000; and, that done,
this road is proved to be, with such roads generally, in the
unprofitable rut.

It should have been interesting, it generally is, to have
had discovery of what, if any, income tax—municipal or
federal—was ever paid on the profits of the road; and what,
if any, statements as to income were made for the company
for the purposes of such taxation.

So too it would be foolish to treat the motor traffic as a
new goose to lay only golden eggs; in the past year or two
they might be gathered with glee, but the harvest of wear
and tear and renewal must inevitably follow, a harvest of
loss more than counterbalancing the gain. The golden eggs
should be a source of joy if it were not for the fact that
soon they can be laid only in nests of more costly repair anu
renewal, and oil-tar coating at least once a year; so that
the old traffic is more than likely to have been better paying
than the new ever can be.

I am in favour of dismissing this appeal; the subject of
it is onc peculiarly within the capabilities of the Board,
arising from much experience, if nothing more, in such mat-
terz, and so one in which the amount awarded should not
be increased unless it is demonstrated that it is not enough.

The tide of evidence seems to me to be altogether the other
way.

Larcarorp, J. (dissenting), agreed in the result of the
judgment of Mereoirn, C.J.C.P.

Appeal allowe

Re RICHARDSON and GURNEY FOUNDRY Co.

Ontario Bupreme Court, Appellate Division, Meredith, 0.J.0.P., Riddell,
Latchford and Middileton, JJ. March 11, 1921,

LaxoLorp AND TENANT (§11C—24) —LEASE—RENEWABLE—PROVISION FOR
ARBITRATION — SPECIFIC TIME MENTIONED — PROPER NOTICE BY
LESSEE—DELAY IN APPOINTING ARBITRATORS—APPOINTMENT BY
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Where provision is made in a lease for renewal on notice by the
lessee, the terms to be fixed by arbitration, and the lessee is given
proper notice, but does not appoint an arbitrator until after the
time has expired, this delay does not forfeit all the rights of the
lessee, and an order may be properly made by the Court appointing

RicuARDSON an arbitrator to represent the lessors on their refusal to do so.
AND GURNEY

Fouxory APPEALS by James J. McCaffrey, Lawrence Solman, and
L . the O'Keefe Brewery Company Limited, and also by Robert

D. Richardson, from two orders made by LENNoOX, J., in
Mytedith,  Chambers, on the 15th July, 1920.

The applications for these orders were made by James
Bohan, under sec. 9 of the Arbitration Act, R.S.0. 1914,
ch. 65, in the matter of a lease dated the 20th May, 1899,
between James Henry Richardson, lessor, and the Gurney
Foundry Company Limited, lessees, leasing part of lot No.
4 on the south side of Adelaide street west, in the city of
Toronto, and in the matter of another lease, bearing the
same date, made by James Henry Richardson and Sarah
Jane Brett, lessors, to the same lessees, leasing another part
of the same lot.

By certain mesne conveyances, the terms acquired by the
foundry company passed to Bohan, the applicant.

The orders made by LENNOX, J., appointed Charles J.
Holman, K.C., arbitrator, pursuant to the provisions of the
leases, to represent McCaffrey (the owner of the freeho