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Orders of Reference

Extract from the Minutes of Proceedings of the Senate
of Monday, November 16, 1970:

“Pursuant to the Order of the Day, the Senate
resumed the debate on the motion of the Honourable
Senator Connolly, P.C., seconded by the Honourable
Senator Lamontagne, P.C., for the second reading of
the Bill C-172, intituled: “An Act respecting the
Federal Court of Canada”.

After debate, and—

The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator Connolly, P.C., moved,
seconded by the Honourable Senator Kinnear, that the
Bill be referred to the Standing Committee on Bank-
ing, Trade and Commerce.

The question being put on the motion, it was—
Resolved in the affirmative.”

Robert Fortier,
Clerk of the Senate.
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Minutes of Proceedings

Tuesday, November 17, 1970
(1)

Pursuant to notice the Standing Senate Committee on

Legal and Constitutional Affairs met this day at
11:00 a.m.

Present: The Honourable Senators: Connolly (Ottawa
West), Flynn, Grosart, Hayden, Langlois, Smith,
Urquhart, Walker. (8)

In attendance: Mr. E. Russell Hopkins, Law Clerk and
Parliamentary Counsel; Mr. Pierre Godbout, Assistant

Law Clerk and Parliamentary Counsel and Director of
Committees.

The Clerk of the Committee reported the absence of
the Chairman and requested a Motion to elect an Acting
Chairman. The Honourable Senator Connolly (Ottawa
West) moved that the Honourable Senator Urquhart be
elected Deputy Chairman. The question being put on the
Motion, it was Resolved in the affirmative.

On Motion of the Honourable Senator Grosart it was
Resolved to print 800 copies in English and 300 copies
in French of these proceedings.

The Committee proceeded to the consideration of

Bill C-172, intituled: “An Act respecting the Federal
Court of Canada”.

The following witness was heard in explanation of the
Bill:

Mr. D. S. Maxwell, Deputy Minister and Deputy
Attorney General, Department of Justice.

At 12:15 p.m. the Committee adjourned to Thursday,
November 26, 1970, at 10:00 a.m.

ATTEST:

Denis Bouffard,
Clerk of the Committee.



The Standing Senate Committee on Legal

and Constitutional Affairs

Evidence

Tuesday, November 17, 1970.
[Text]

The Standing Senate Committee on Legal and Consti-
tutional Affairs, to which was referred Bill C-172,
respecting the Federal Court of Canada, met this day at
11 am., to give consideration to the bill.

The Clerk of the Committee: Honourable senators, in
the absence of the chairman of the committee, is it your
pleasure to appoint an Acting Chairman?

Senator Connolly (Ottawa West): Honourable senators,
I should like to move that Senator Urquhart be appointed
not Acting Chairman but Deputy Chairman of this com-
mittee, so that it will be unnecessary for us to elect an
Acting Chairman at each sitting.

Senator Langlois: I second the motion.

Motion agreed to and Senator Earl W. Urquhart
appointed Deputy Chairman.

Senator Earl W. Urquhart (Deputy Chairman) in the
Chair.

The Deputy Chairman: Honourable senators, I should
like to thank you for electing me Deputy Chairman of
this the Standing Senate Committee on Legal and Consti-
tutional Affairs. I shall endeavour to do the best I can at
this and subsequent meetings to fulfil the duties of
Deputy Chairman.

We have before us this morning for consideration Bill
C-172, an Act respecting the Federal Court of Canada.

This bill was sponsored in the Senate by the honoura-
ble Senator Connolly (Ottawa West), who gave a com-
plete analysis of the bill and an excellent historical
review of the Exchequer Court of Canada, as it is
known today. The purpose of this bill is really to remodel
and update the Exchequer Court of Canada, which was
established many years ago, in 1875. I do not propose to
give a summary of the bill, in view of the fact it was so
well explained by Senator John Connolly.

We have with us this morning as our witness, and as
an expert on this piece of legislation, Mr. Maxwell, who
is the Deputy Minister of Justice and the Deputy Attor-
ney General of Canada. I think perhaps it would be well
for Mr. Maxwell to give us a quick review of the high-
lights of the bill, and then honourable senators could

question Mr. Maxwell on any of the clauses of the bill on
which they desire clarification.

Mr. D. S. Maxwell, Q.C., Deputy Minister of Justice
and Depuiy Attorney General of Canada: Thank you,
Senator Urquhart.

This bill was prepared to do a number of things that
we felt desirable from the point of view of the federal
administration of justice in this country. One of the
primary things was to create a new court of appeal that
would sit in between, as it were, the trial bench of the
Federal Court and the Supreme Court of Canada.

That was needed for a number of reasons, one of
which was simply the very great overloading that the
Supreme Court of Canada judges have experienced in
recent years. A great deal of that overloading was coming
from the Exchequer Court of Canada. I estimate that
roughly 20 per cent of the work load of the Supreme
Court of Canada was resulting from that Court. What was
worse was that it was coming up to the Supreme Court
of Canada as the final Court of Appeal in an undigested
form. Those who are lawyers and practise in the courts
will know that the court of last resort in this country is
not perhaps too well equipped to deal with appeals that
come directly from a trial judge and a trial bench. So it
was felt that this was a needed reform that was lon
overdue. ]

Senator Connolly (Oitawa West): Mr. Maxwell, would
you mind explaining that a little more fully? I refer to
the last statement you made, that the Supreme Court of
Canada has not been able to deal with judgments coming
directly from a trial court.

Mr. Maxwell: Yes. As you know, Senator Connolly, the
work load of the Supreme Court of Canada comes largely
from the courts of appeal of the provinces. At that stage
you have the case looked at, first of all, by a trial judge
and then by a provincial Court of Appeal, consisting
usually of three to five judges. Then, ultimately, the
questions are boiled down to usually a fairly few impor-
tant questions of law that the Supreme Court of Canada
has to decide. But where there is no intervening Court of
Appeal, you have really a mish-mash of facts, if I could
put it that way, that has not been digested by an inter-
vening Court of Appeal, and it means that the Supreme
Court of Canada has to do the work not only of the court
of final resort but also the work of the original Court of
Appeal to refine the issues that are worth deciding and
then make a final judgment on questions of law. So it
very substantially increases the work load of the

1:5
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Supreme Court of Canada, to the point where it has
become a serious problem. We feel that this particular
measure will go a substantial distance to remedying the
serious work load the Supreme Court of Canada has
before it on its normal lists at the present time.

Another virtue the intervening Court of Appeal has, is
practice to develop because, again as part of the problem
I was originally mentioning, the Supreme Court of
Canada has been very reluctant to entertain appeals on
practice matters arising in the federal courts. They
simply have not got the time, and you have to have a
matter of extreme importance before you could ever con-
vince the Supreme Court of Canada to look at a matter
of practice. The result is that at the federal level in this

country there is virtually no law of practice in the fed-
eral courts.

This new intervening court of appeal, we hope, will
permit a jurisprudence of a practice nature to develop at
the federal level, which we think is highly desirable from
the practitioners’ point of view.

There is another point I should mention. Over the past
few years—indeed, the last 10 to 15 years—there has
been developed a practice of dumping appeals from a
variety of special tribunals directly into the Supreme
Court of Canada. You have boards with three to five
members sitting on them. I could mention the National
Energy Board, just to take an example. The tendency has
de\'reloped to drop appeals from that sort of board direct-
}y into the Supreme Court of Canada—I suppose because
11_: was 'felt it would not be cricket to give an appeal to a
§1ng1e judge of the Exchequer Court when the judgment,
in effect, was coming from, say, a five-man board.

Senator Connolly (Ottawa West): This was done under
statutory authority?

Mr. Maxwell: Yes, but a great many statutes in recent
years have been written in that form. Again, this has
produced an undesirable result of the Supreme Court of
Cax.1ada having to direct its attention to appeals directed
to }t fron} a whole series of federal boards and tribunals.
This again has created problems for the Supreme Court
of Canada, and we feel that an intervening court of
appeal can take up that kind of work, leaving the final
but more limited appeal to the Supreme Court of Canada
on any important question of law that happens to arise.

We also felt that this would be a good time to attempt
to improve the administrative law procedures that have
here‘fofore prevailed in this country with regard to feder-
al tribunals. As I am sure all honourable senators know,
the federal tribunals in this country have been, if I may
use the term, policed by the superior courts of the prov-
inces for a great many years. This has been, in some
respects, unsatisfactory, largely because of the fact that
we have potentially ten different superior courts policing
one federal tribunal. That can result, and has resulted, in
a serious interference with the orderly functioning of
these tribunals, because you can get conflicting decisions
in the provincial courts throughout the country, and you
can get harassment. If you attack a decision in one

province and are not successful, you can then attack it in
another province.

Senator Connolly (Ottawa West): Are you thinking of
the prerogative writs?

Mr. Maxwell: Yes, that is right, prerogative writs and
injunction proceedings, and things of that sort. This, we
felt, was an unhappy situation in which federal boards
and tribunals must function, and the obvious answer
seemed to us to be to put the jurisdiction into the new
Federal Court. This we have done in a variety of ways
which I shall explain, if called upon to do so. It has
caused a great deal of discussion. We think that what the
bill does makes sense, and we hope that we can convince
you that it does make sense on this point.

In effect, we have left the ordinary prerogative juris-
diction with the trial bench, and we have built into the
legislation a new review remedy which we feel will
substantially simplify the claims of persons who feel they
have not been treated properly by a federal administra-
tive tribunal. Perhaps I should just say in this regard
that to the extent that the new review remedy is not
available then, of course, the prerogative remedies are
available, but in practice we believe that the new review
remedy will be available in virtually all of the cases that
will arise with the possible exception of a writ of man-
damus, which applies where somebody exercising a statu-
tory office refuses for some reason to exercise it. That
sort of problem does arise, but it does not arise
frequently.

Senator Connolly (Ottawa West): What you are saying,
in summary, is that you are substituting a statutory
authority to deal with the things that normally hereto-
fore have been dealt with by the prerogative writs?

Mr. Maxwell: That is right, Senator Connolly, but in
addition we have broadened the jurisdiction to take care
of what we thought were some obvious deficiencies in the
remedies provided by the prerogative writs. We feel
that if you cannot get justice under the new review
remedy that we are establishing then there “just ain’t no
justice” in this country, because the jurisdiction of the
court is quite broad and virtually unencumbered. It can
look at findings of fact in cases where the tribunal has
obviously proceeded in an arbitrary and improper
manner.

Senator Flynn: Would you mention the section in
which that is provided?

Mr. Maxwell: I am talking basically, Senator Flynn,
about clause 28.

Senator Langlois: Do I understand that the jurisdiction
of the provincial courts remains?

Mr. Maxwell: No, the jurisdiction of the provincial
courts will not remain. That jurisdiction has been vested
in the Federal Court.
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Mr. Russell S. Hopkins, Law Clerk and Parliamentary
Counsel: Exclusively?

Mr. Maxwell: Exclusively, that is right.

Senator Connolly (Ottawa West): There are some cases
in which there is not exclusive jurisdiction. I have not
my notes in front of me at the moment, but there is
concurrent jurisdiction, is there not?

Mr. Maxwell: Yes, there is concurrent jurisdiction in
certain kinds of cases, Senator Connolly, but in regard to
the matter of superintending federal boards and tribunals
the jurisdiction is exclusive.

Senator Connolly (Otitawa West): But the prerogative
writs will still remain, and they will still run in respect
of the Federal Court. You can still issue one of these
writs and apply it to the Trial Division, and even to the
Appellate Division?

Mr. Maxwell: Well, what you really have, Senator
Connolly, is a brand new remedy of review that goes
directly to the Court of Appeal. Incidentally, I should
mention that the Court of Appeal will be an itinerant
court. It will not be a stationary court. It will be a court
that will move about the country, as has the Exchequer
Court. It will mean that people will not have to come to
Ottawa to enforce their claims. We concede that this is to
some extent experimental, but we feel that it is some-
thing that is a requirement from the standpoint of the
federal administration of justice. My guess is that it will
not be too long before we find similar things developing
in some of the provincial jurisdictions.

Senator Flynn: This review procedure covers all the
prerogative writs.

Mr. Maxwell: That is right, it covers everything that
there is now.

Senator Flynn: And more.
Mr. Maxwell: Yes, and more, that is right.

Senator Flynn: It is inclusive. You do not mention the
prerogative writs anywhere else in the bill.

Senator Langlois: And you have it under clause 18.

Mr. Maxwell: Yes, they are mentioned in clause 18 of
the bill. I should say that these clauses have caused a fair
amount of comment. We have had a great deal of mail in
the Department of Justice about these clauses from all
sorts of people, although it has come mostly from univer-
sity professors.

The philosophy behind clause 18 is to vest existing
prerogative jurisdiction that is in the provincial courts
now in the Trial Division of the Federal Court of
Canada. We take it from the provincial courts, and we
give it to the Trial Division. Then we go to the new Court
of Appeal, and give to that court a broad review jurisdic-
tion which embraces virtually everything that you find—

not quite everything, but virtually everything—in clause
18 and in clause 28, and that is a jurisdiction that takes
you directly to the Court of Appeal. You do not have to
go before the Trial Division; you go before the Court of
Appeal.

Senator Flynn: Why would you give the prerogative
writs to the Trial Division, and this review jurisdiction,
which is an extension of the same remedy, to the Appeal
Division?

Mr. Maxwell: Normally, you see, if you are attacking a
board such as the Canada Labour Relations Board by
saying it erred in its jurisdiction or it erred in law, or
something like that, then we feel that an application for
relief should go directly to the Court of Appeal, basically
because of the time factor.

With respect to these federal tribunals we want the
remedy to come from the courts. This is very important,
in our view, in terms of the way in which our laws
function. But, we do not want to hamstring the boards
and tribunals in the performance of their duties.

One of the problems we have experienced at the feder-
al level is that these boards are attacked before the trial
judge, and that takes time, after which there is an appeal
to the Court of Appeal, and that takes more time. Finally,
there may be an appeal to the Supreme Court of Canada,
and that takes even more time. Sometimes—and it has
happened—the whole point of the proceedings before the
tribunal has been lost to a large extent by virtue of the
time factor involved in the enforcement by a citizen of
his legal rights and remedies. We are seeking lo avoid
this by taking most of the attacks that can be brought
directly to the Court of Appeal. You do not have to go to
a trial judge in the first instance, but to the new Court of
Appeal and then only on a matter of some considerable
consequence would you receive leave to go to the
Supreme Court of Canada.

Senator Flynn: The difference would be subtle though.
I am thinking of the Canadian Transport Commission. In
the event it refused to exercise its authority and I
obtained a writ of mandamus before the Trial Division,
that would go to the Trial Division. However, if they
make a decision with which I am not satisfied and which
may contain some elements of jurisdiction, I would then
have to judge that I have to go to the Appeal Court.

The frontier between the prerogative of clause 18 and
the power of review of clause 28 is not too clear.

Senator Langlois: You may have a choice of remedies.

Mr. Maxwell: There is no serious problem here, Sena-
tor Flynn. Quite obviously, if you take your proceedings
for review before the Court of Appeal and there is
nothing there to be reviewed you will be told nicely that
your remedy must be before the trial bench. You then
talk to a trial judge with regard to the matter.

This has been made to sound very horrific.

Senator Flynn: Would it be referred to the Trial Divi-
sion, or would it have to start all over again?
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Mr. Maxwell: I am reasonably certain that the rules of
the court would be so evolved that there would be a
referral technique. I, of course, cannot speak for the
bench, but I really cannot think that this is the serious
and horrific problem it is considered to be by some
members of the academic side of our profession.

As a matter of fact, for the most part we have not had
too much comment from the practising Bar, but there has
been a fair amount from the academicians.

Senator Grosart: I am not a lawyer, but as a layman I
am interested, naturally, in the right of appeal, particu-
larly from federal boards or, for that matter, any boards.

You have used the phrases Appeal Court, Court of
Appeal, new Court of Appeal and federal court. Would
you distinguish them, if there is a distinction, for a lay-
man?

Mr. Maxwell: I am probably referring to the same
animal.

Senator Grosart: I wondered why you used the four
names.

Mr, Maxwell: I apologize, but when I refer to the new
Court of Appeal I am speaking of the Court of Appeal
that is created by this bill and is new in the sense that
none presently exists.

Senator Grosart: How would you designate the old
courts of appeal?

Mr. Maxwell: T would normally refer to the Supreme
Court of Canada only, because it is the only Court of
Appeal. That is not its name, but it is an appellate court.

The Chairman: It is a court of appeal from the
Exchequer Court.

Senator Grosart: But there are other courts of appeal.

Mr. Maxwell: There are provincial courts of appeal. I
hope I have not confused you in that regard.

Senator Grosart: It is not difficult to confuse me in this
area. As I say, I am not a lawyer. Are there any boards
at the moment from which there is no appeal?

Mr: Maxwell: Yes. For example, the Canada Labour
Relatlgns Board is one from which there is no appeal of
any Kkind. 'I_‘he only way in which that board may be
thallenged is through the prerogative remedies.

If and. when thi§ bill becomes law, in addition to the
prerogative remedies there will be the new right of

reyiew under clause 28 of the bill. However there will
still be no appeal as such.

When we lawyers refer to appeals we mean a right of
appeal conferred in that terminology by a statute. There
is no appeal apart from statute.

Senator Grosari: Unless you go to the foot of the
throne.

Mr. Maxwell: Well, even there.

Senator Flynn: The words “tribunal” and “court” have
the same meaning. However, no federal tribunals or
courts exist now, other than the Exchequer Court of
Canada and the Supreme Court of Canada. Just in case
others would be created in the future, what is meant by
the reference here to tribunal?

Mr. Maxwell: This legislation as it is written contem-
plates that it will deal with all federal tribunals. Inciden-
tally, while you are quite right in saying that the word
“tribunal” in its broad sense means court, it is not so in
the broad context I am using. When I refer to courts I
mean courts, which are somewhat different from tribu-
nals as such. I am referring to tribunals that do not
function as courts.

Senator Flynn: The Income Tax Appeal Board, for
instance, could be classified as a tribunal?

Mr. Maxwell: That is correct.

Senator Grosart: You gave one example of a board or
tribunal from which there is no appeal, the Canada
Labour Relations Board. Are there others?

Mr. Maxwell: I am sure there are others. For example,
there are tribunals within the framework of the Public
Service Commission from which there are no appeals as
such. Again they have to be attacked, if they are
attacked, by way of certiorari and prohibition. Certainly
the Canada Labour Relations Board is the most well
known.

Senator Grosart: Why is it in this special position with
respect to appeal?

Mr. Maxwell: I am guessing to some extent, but much
federal legislation was drafted in the past in such a way
as to prevent interference by the courts with the tribu-
nals. An attempt has been made to insulate these tribu-
nals from interference in many cases by the provincial
courts. That is why some of this legislation contains
provisions that were designed to prevent interference by
certiorari and prohibition. The Government wished to
avoid the possibility of the tribunals being interfered
with and frustrated, in effect, depending on your point of
view. This is why I am certain that there is no appeal
from some tribunals. It is the desire that they virtually
be a law to themselves.

That is not part of our thinking; we feel that there
must be some manner of review. On the other hand, that
must be balanced with a mechanism which will ensure
that the boards are not frustrated.

Senator Grosari: Could your department furnish us
with a list of these tribunals from which there is no
appeal?

Mr. Maxwell: I am sure we can give you such a list.
However, I am not sure it would ever be exhaustive.
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Senator Connolly (Ottawa West): Senator Grosart, you
may find some assistance in the schedules. Some 30 or
more Acts are amended, many of which are related to
such boards.

Mr. Maxwell: There is now a limited right of appeal
from most of the boards referred to in the schedules. I
think Senator Grosart is concerned with tribunals from
which there is no remedy at all.

Senator Grosart: Yes. As a matter of fact I have some
qualms about the phrase “interference by the courts”. I
think I understand the lawyers’ basis of using the phrase.
From the point of view of the rights of individuals before
these boards, they would hardly regard it as interference
to have a right of appeal. I would therefore be very
interested in knowing the area in which a litigant has no
right of appeal from a board that is not itself a fully
judicial body, in the accepted sense of the division of
powers between the legislature, the judiciary and the
executive. It is a very important point, to my mind,
because we are looking at our Constitution.

The Chairman: I do not think Schedule B covers your
point.

Senator Grosari: It does not?
The Chairman: No.

Mr. Maxwell: As I conceive the question, I am not sure
I understand the connection between this and the Consti-
tution. I am not asking you a question, but I just do not
see the connection at the moment.

Senator Grosari: The essential connection here is the
division of powers, the balance of powers if you like,
between the legislature, the judiciary and the executive.
If there are boards, or instruments if you like, set up by
the legislature or the executive, or both, which are
exempt from the normal balance of power between the
three levels, then this will be important in the restructur-
ing of our Constitution, if it is to be restructured. To
what extent do we find it acceptable that Parliament
should set up quasi-judicial boards from which there is
no appeal, in other words remove them from the normal
functioning of the judicial system?

Mr. Maxwell: Speaking again purely personally here,
I do not like that. Another board that comes to mind is
the Public Service Staff Relations Board. That is another
board from which there is no right of appeal.

Senator Grosari: And a very good recent example of
that.

Mr. Maxwell: That is right. Speaking again personally
and as a lawyer, I do not favour that sort of situation.
This legislation, of course, is designed to meet that.

Senator Grosart: That was the point I hoped you would
bring out.

Mr. Maxwell: It was designed to meet it, yes. But
having met it, or at least attempted to meet it, we also do
not want to err on the other side and get these boards
so entangled with litigation of one sort or another that,
in effect, they cannot really perform as the legislators
thought they were going to.

Senator Flynn: There is a problem of balance.
Mr. Maxwell: Exactly, there is a problem of balance.

Senator Flynn: Administrative efficiency would suggest
that sometimes you would refer matters to a quasi-judi-
cial board, an administrative board with some discretion,
but if there is a remedy like the one provided in clause
28 I think you cover the point raised by Senator Grosart.

Mr. Maxwell: We hope so. Admittedly there is a cer-
tain amount of trial and error involved, but we hope that
we will have gone a long way to bring this more into
balance, as Senator Grosart was suggesting, than perhaps
has heretofore pertained.

Senator Smith: I wonder if I could ask a question as
the other layman on the committee, in order to under-
stand what we are getting at here. I put to you a hypo-
thetical question, of course. Let us assume the CRTC
made a very harsh ruling that had serious financial
implications. Is there any form of appeal today, or will
there be any form of appeal following the passage of this
bill?

Mr. Maxwell: The answer to that is that there is a
limited right of appeal now directly to the Supreme Court
of Canada. When this legislation is passed there will be
that remedy plus the right of review, which we think is a
good deal broader than what is now given. Of course, the
right of appeal will be in the first instance of the new
Court of Appeal, the one established by this legislation,
with a final appeal to the Supreme Court of Canada if
leave is given. In addition to that right of appeal, there
will also be this right of review, which will enable people
to get at certain kinds of problems that I suspect they are
not able to get at under the present right of appeal.

Senaior Smith: Presently with regard to this kind of
thing, is the appeal based only on points of law, or are
the judgments on the whole implications involved in the
decision appealable.

Mr. Maxwell: At the present time these rights of
appeal are limited to questions of law.

Senator Smith: That is what I suspected.

Mr. Maxwell: I am afraid this is getting a little techni-
cal from the legal point of view. The fact of the matter is
that a right of appeal on a question of law only is not
unimportant, but it certainly does not enable you to get
at, for example, findings of fact that were improvidently
or improperly made. A tribunal is not governed by the
rules of evidence. A tribunal can look to its own knowl-
edge, its own expertise, upon which to make findings of
fact.
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Senator Connolly (Oitawa Wesi): Sometimes it goes
even further and takes evidence after the hearing and
uses it.

Mr. Maxwell: Sure. One of the great vices—or perhaps
I should not say vices, but one of the great difficulties
with some of these boards is that they can fall into
serious error by making findings of fact that there is
really no justification to make. This is why the right of
review, which supplements the right of appeal on a ques-
tion of law, is a very important right.

Senator Smith: I can assume, then, in this hypothetical
case that I have put of the CRTC, that this will be a very
substantial improvement in righting so-called wrongs, or
assumed wrongs.

Mr. Maxwell: That would be my opinion, yes.

Sex.xator Flynn: I think it is important for the record to
mentl‘on how the bill sees the review on the basis of a
question of fact. I refer to paragraph (¢) of clause 28,
where a tribunal or board has:

based its decision or order on an erroneous finding of
fact t.hat it made in a perverse or capricious manner
or without regard for the material before it.

It would be interesting to see how the court interprets
that. There may be some caprice by the court itself.

Mr. Maxwell: Well, we hope not, not in my terminolo-
8y, but.tht_en I have to appear before it. I will say frankly
that this is not cribbed from any other source. It was
something we felt gave the court the required latitude.

Senator Grosart: Some concern has been expressed
recently by laymen about the limitation of access to the
Supreme Court of Canada. Will this bill to some extent
remedy that by providing access to the Federal Court in

cases where there has been recently a limitation of access
to the Supreme Court?

. Mr. Maxwell: I think in fact that will be so. M ess
ﬁ’l that substantially less work will be found comir{g gfliom
- e Exchequer Court, or the new Federal Court, to the
: ttmreme Court of Canada. I think the work load will
1:h:resfgre become much better distributed, and I suspect
e preme Court of Canada will have more time to

evote to appeal work from the provinces. That would be

my guess how this thin oul i
crystal ball a bit here. oo, T SN, o

Sgnator Connolly: This is a little off j
Chairman, but T would like to talk to Mrfhniailxﬁtébﬁfi
one tr.ung which I think would be of interest to this
committee. In the United States in the Supreme Court the
people who appear are very restricted as to time. They
file a faf:tum and are given perhaps 20 or 30 minutes to
summarize the facts and that is it. Apparently this is the
only way they can handle their work load. Do you sup-
pose t_hat procedural development will eventually take
place in our courts? There are cases where the argument
goes on for not only days but sometimes weeks.

Mr. Maxwell: You are talking now, senator, about the
Supreme Court of Canada?

Senator Connolly: Yes.

Mr. Maxwell: As you perhaps know, you can only get
to the Supreme Court of the United States by way of
having your certiorari application allowed. In short, the
equivalent in Canadian terms is that you have to get
leave to appeal. We have, of course, moved somewhat in
that direction in this country. We may find that as the
nation grows and litigation multiplies we will have to
follow that tack and require people to get there only with
leave. As a matter of fact, to some extent this legislation
is the harbinger of that sort of thing because basically
that is the way you will get to the Supreme Court of
Canada from the new Federal Court established by this
bill.

Senator Connolly: By leave of either court?

Mr. Maxwell: That is right. There would be no just
absolute appeal as such. Now, I know the Supreme Court
of Canada has considered the question as to restricting
counsel and this sort of thing. I think there is a real
reluctance on the part of the judges.

Senator Flynn: It is within their powers to establish
rules.

Mr. Maxwell: Of course, Senator Flynn, we all know
that if you appear there and you have nothing to say you
will not be permitted to go on indefinitely saying nothing.
There are ways and means by which judges control
counsel in this way.

Senator Flynn: There are some indicators.

Mr. Maxwell: But, they have never been prepared up
to the present to arbitrarily say that you can have half
an hour and by that time a little light goes on, as in the
Supreme Court of the United States, and you must sit
down.

Senator Hayden: In the United States Supreme Court
do you know whether the length of time is allocated? Is
that an individual decision of the court in each appeal?

Mr. Maxwell: My impression is that it is pretty well
standard. I did know something about this a few years
ago, because we were trying to intervene in a case in the
United States on behalf of the Canadian Government. I
was told that our counsel could have 20 minutes to make
a submission. They go very much by the written brief
that is filed, and you are just given enough time to
explain the high points of the brief that you submit to
the court. It is a highly formalized procedure, and I am
sure most of our practising lawyers hope that we do not
get into that situation too quickly. Maybe in the course of
evolution we may have to come to it.

Senator Flynn: There is prejudice, of course, and mem-
bers of the court have already taken cognizance of the
briefs.
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Mr. Maxwell: That is very true.

Senator Flynn: They may know something about the
case before.

Senator Connolly: They do their homework.

Senator Flynn: If they do not you have to speak a little
longer.

Mr. Maxwell: I understand that there is a little red or
green light sitting in front, and I gather that the light
comes on signalling the end. One light comes one when
you have five minutes left and then a red one comes on
and you must stop.

Senator Flynn: Perhaps this is in the realm of policy
and maybe you do not feel obliged to discuss the matter,
but many objections have been raised to the fact that the
appeal division is formed of judges of the same court
who have been working together and occasionally
making decisions as trial judges and as appeal judges.

Mr. Maxwell: I am going to answer very directly,
because I am a member of the Bar of the Province of
Ontario where essentially we have the same system.
There are eminent lawyers there from this province who
know this is exactly the system which prevails here. You
have a Supreme Court of Ontario which is composed of
two branches, the High Court of Justice and the Court
of Appeal and when you are appointed to one you are
made ex officio a judge of the other.

Senator Flynn: Both ways?

Mr. Maxwell: Of course, in the Province of Ontario it
very seldom happens. In point of fact, a judge in the
Court of Appeal can sit if asked to by the Chief Jus-
tice as a trial judge, and a trial judge can move up
and sit as a member of the Court of Appeal. The system
we have elaborated in this bill is strangely similar to that
system, which I think is a very good one, at least when
you are starting out and when you are not quite certain
how the work load is going to flow. You are not quite
certain how many judges you are going to need. This
gives a flexibility that we felt was desirable in the initial
stages. I am sure that it will not remain this way forever,
and I feel it is not necessarily a serious problem. I know
there has been some expression of opinion that it is a
bad thing. My guess is that if it turns out to be a serious
problem the government will amend it.

Senator Flynn: I may be speaking as a Quebecer, but
it is the other way around in my province. The members
of the Appeal Court never sit as trial judges, although
a member of a Trial Division may sit as an ad hoc
Mmember of the appeal.

_ Mr. Maxwell: There are various forms in the prov-
Inces. Quebec has one system, whereas in some provinces
they are completely watertight and you are a member of
One court and not of the other. However, I do not feel
that what this bill is attempting to achieve is necessarily

going to be a serious problem. If it does become one I am
certain that the Government of the day whatever it
happens to be, will correct the situation. I certainly
think that is worth a try.

Senator Flynn: There is no doubt in any event that the
member in an appeal court would feel more independent
if he never had to sit as a trial judge.

Mr. Maxwell: Perhaps if one were talking about the
most desirable end I suppose they might be entirely sep-
arate, but for the time being I think there are some
advantages in having this flexibility which our system
permits. I suppose it might be that they should be entire-
ly separate, but I think there are some advantages in
having this flexibility that this system permits, in the
initial stages, until we see what we are up against in
point of practice. We are a pragmatic government.

Senator Flynn: I see that the new members who will
be appointed will retire at the age of 70, whereas those
who were appointed before the act, will remain until 75. I
suppose it is an indication that we may see an amend-
ment to the British North America Act pretty soon.

Mr. Maxwell: You may see a lot of amendments to the
B.N.A. Act.

Senator Flynn: We may see the age of retirement
brought down to 70 for all members of the judiciary
appointed by the federal Government.

Senator Smith: As well as members of the Senate.

Mr. Maxwell: I would say that, on balance this is the
trend.

The Deputy Chairman: Are there any further ques-
tions, honourable senators?

Senator Flynn: No, but I understand that next week
this committee will have a brief by Mr. Stephen Scott. I
think it would be very useful if Mr. Maxwell could be in
attendance at that time, to comment on the objections
raised in this brief.

Mr. Maxwell: I would be very glad to be here.

Senator Langlois: We may have at this time further
questions to put to Mr. Maxwell.

The Deputy Chairman: We have circulated the brief by
Professor Stephen Scott, who is in the law faculty of
McGill University and is a lecturer on constitutional law
at MecGill. In his brief he has proposals for certain
amendments to this bill. He wishes to appear before this
committee and be heard, and I think we should hear him.
Perhaps we should meet on Thursday, the 26th Novem-
ber at 10 o’clock, as other committees meet on Wednes-
day. It would give us a free morning and enable good
attendance. We would hear from Professor Scott and
members of the committee could question him on his
proposals. We would be delighted if Mr. Maxwell could
be in attendance so that he could also deal with the
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proposals and assist the members of the committee in
dealing with the proposals and as to what conclusions
we should arrive at.

Senator Connolly: Could Mr. Maxwell tell us whether

Professor Scott appeared before a committee of the
House of Commons?

My, Maxwell: I do not believe he did, Senator Connol-
ly. I think we had some submissions in writing from
him at one stage. His name is familiar to me. We had
many submissions over the months in which this bill was
under consideration. I am sure Professor Scott wrote to
us on one or two occasions and we dealt with this, or
thought we dealt with this.

Senator Smith: This question may not be relevant. It
seemed to me that the questions started rather early this
morning, and I had a question in mind, as to whether Mr.
Maxwell had completed the statement he thought would
be useful for the lay members of the committee to have

complete? As far as I know it was complete, but I do not
know.

Mr. Maxwell: Actually, I had not formulated anything
special, really. I was trying to hit what I thought were
the highlights of this piece of legislation, from the stand-
point of the committee’s benefit.

I might mention that we have gone some wee distance
to give this court an increased jurisdiction in some
areas—for example, in aeronautics.

Here again to some extent we are admittedly experi-
menting with jurisdiction. We have found over the years,
that there would be many advantages in having such
matter as airplane disasters covered. We have the odd
such Qisaster and I am sure it is inevitable. We could
have jurisdiction in regard to such matters in a Federal
Court. Sometimes one finds that there are suits all over
the country, against airlines, and it is a chaotic situation.
Sometimes the federal Government is implicated for one
reason or another, not necessarily because there is an
army ai.rcraft involved but perhaps because of some
Improprieties at an airport or something of that sort. We
thought it would be useful, from the standpoint of liti-

gants, to be able to get their cases all together in the one
tribunal.

Senator Flynn: Is this exclusive?

: Mr. Maxwell: No, it is not exclusive, it is not exclusive
it is concurrent. :

Senator Flynn: Like marine law.

Mr, Maxw.e_llg We felt it would be a useful thing. We
ha_d some cr%tlmsm of this. On balance, my feeling is that
this is a 'de51rab1e thing to try to achieve. If it proves to
be unsatisfactory, I am sure the government of the day

will change it. I feel it is worth experimenting with and
from my point of view I cannot see anything wrong with
 §

Senator Grosari: Mr. Maxwell, I am sure you have
given a great deal of consideration to the name of this
court. It seems to me that certainly, offshore and in other
jurisdictions, it is bound to create some confusion. The
citation, for example, of a decision of the Federal Appeal
Court would appear to suggest on the surface that this
was the final court of appeal in Canada. You use almost
throughout the phrase and throughout your evidence the
phrase “Federal Appeal Court”. This is of course only
one division of the court. Has this problem of the name
arisen in your discussions?

Mr. Maxwell: I can say frankly that the matter of the
name of this court was given a lot of consideration, not
so much by myself but by others. It occupied a lot of
time. Various things were tried out and this was the
thing they settled on. I can only say that there may be
some confusion. It is rather similar to the terminology
there is in the United States. It might produce some
confusion, but basically these courts are domestic courts
and not really for the outside. They are really for us and
if people become confused that is too bad. I do not think
too many people would confuse the United States
Supreme Court with the Federal Court of Appeal that
they have throughout their country. It seems to work,
Senator Grosart.

Senator Grosart: Just laymen.
Mr. Maxwell: It is not very mandatory.

Senator Connolly: Would you be sorry to see the word
“exchequer” go?

Mr. Maxwell: I am, personally, but on balance it is a
word which does not have much meaning for the average
person today. It has a historical meaning, really. I have
a feeling that it was a word that conjured up, in the
minds of the practitioner who perhaps did not practice
too much in the federal courts, something horrific, from
his point of view.

Senator Connolly: The jurisprudence that it has devel-
oped, where applicable, will still be applicable?

Mr. Maxwell: Oh yes. As a matter of fact the Exche-
quer Court is continued, it really is not abolished. It is
continued with a new name and added to, and so on.

The Deputy Chairman: Honourable senators, we will
adjourn until Thursday morning, November 26. Professor
Scott will be in attendance and Mr. Maxwell will be here
also.

The committee adjourned.
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Orders of Reference

Extract from the Minutes of Proceedings of the Senate
of Monday, November 16, 1970:

Pursuant to the Order of the Day, the Senate
resumed the debate on the motion of the Honourable
Senator Connolly, P.C., seconded by the Honourable
Senator Lamontagne, P.C., for the second reading of
the Bill C-172, intituled: “An Act respecting the Fed-
eral Court of Canada”.
After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.
The Bill was then read the second time.

The Honourable Senator Connolly, P.C., moved,
seconded by the Honourable Senator Kinnear, that
the Bill be referred to the Standing Senate Commit-
tee on Banking, Trade and Commerce.

The question being put on the motion, it was—
Resolved in the affirmative.

Robert Fortier
Clerk of the Senate

23181—1}



Minutes of Proceedings

Thursday, November 26, 1970
@)

Pursuant to adjournment and notice t}le Standipg
Senate Committee on Legal and Constitutional Affairs
met this day at 10:00 a.m.

Present: The Honourable Senators: Urquhart (Deputy
Chairman), Burchill, Connolly (Ottawa West), Eudgs,
Everett, Fergusson, Flynn, Gouin, Haig, Hollett, Langlois,
McGrand and Walker. (13).

The following Senators, not members of the Commit-
tee, were also present: The Honourable Senators: Lafond,
Macnaughton, McDonald.

In attendance: Mr. E. Russell Hopkins, Law Clerk and
Parliamentary Counsel.

On Motion of the Honourable Senator Langlois it was
Resolved to print 800 copies in English and 300 copies
in French of these proceedings.

The Committee continued its consideration of Bill

C-172, intituled: “An Act respecting the Federal Court of
Canada”.

The following witnesses were heard in explanation of
the Bill:
Professor Stephen A. Scott, Professor of Cpnsti_tu-
tional Law, Law Faculty, McGill University,
Montreal;
Mr. D. S. Maxwell, Deputy Minister of Justice, and
Assistant Attorney General.

On Motion of the Honourable Senator Langlois it was
ordered that the two briefs presented by Professor Scott,
entitled “Proposals for Amendments to an Act respecting
the Federal Court of Canada” and “Bill C-172: An
Answer to Constitutional Objections”, be printed as

appendices to these proceedings. They appear as appen-
dices “A” and “B” respectively.

At 12:05 p.m. the Committee adjourned to the call of
the Chairman.

ATTEST:

Denis Bouffard,
Clerk of the Committee.



The Standing Senate Committee
on Legal and Constitutional Affairs

Evidence

Ottawa, Thursday, November 26, 1970.

[Text]

The Standing Senate Committee on Legal and Consti-
tutional Affairs met this day at 10 am. to give further
consideration to Bill C-172, respecting the Federal Court
of Canada.

Senator Earl Urquhart (Deputy Chairman) in the
Chair.

The Deputy Chairman: Honourable senators, this
morning we will give further consideration to Bill C-172,
an act respecting the Federal Court of Canada. Last week
Mr. D. S. Maxwell, the Deputy Minister of Justice and
the Deputy Attorney General of Canada, appeared before
us and gave a very clear and informative analysis of this
bill. We are most pleased that he is able to be present
again today.

Honourable senators, you will recall that at our last
meeting I advised the committee that Professor Stephen
Scott, who is Professor of Constitutional Law at McGill
University, expressed a desire to appear before this com-
mittee. He forwarded in advance a brief containing cer-
tain proposed amendments to Bill C-172. This was dis-
tributed to the members of the committee, but if any
member should not have one we have additional copies
which we will gladly distribute.

Professor Scott is present now. On behalf of our com-
mittee I welcome you, Professor Scott, to this meeting
and would now ask you to kindly present your views on
Bill C-172.

Professor Stephen A. Scoit, Professor of Constitutional
Law, McGill University: Thank you, sir. First of all I
would like to thank honourable senators for the courtesy
of hearing me. This is the first time I have had the
Privilege of appearing before the Senate or one of its
committees and I hope I can be of some assistance.

I may add to what your chairman has just said that I
had been surprised to find that in some quarters there
were some doubts as to the constitutional validity of
certain aspects of this bill. With this in mind I have
broduced a brief paper, which I call “Bill C-172: An
Answer to Constitutional Objections”, which I gave to the
clerk this morning, and I do not know whether it has yet
been made available. .

The Clerk of the Committee: It is being printed.

Senator Langlois: Is this the same document as we
ave?

The Deputy Chairman: No. This is an additional one to
which he is referring now.

Senator Langlois: If it is the one the witness is going
to discuss this morning we should have a copy of it.

The Clerk of the Committee: It is being printed and it
will be available in a few minutes.

The Deputy Chairman: You have a copy of his original
brief.

Professor Scott: This is a supplementary answer to
certain doubts that have been entertained, which you
may consider at leisure. Indeed, I need not even discuss
that at all unless you happen to be particularly interested
now.

I will address myself to the points of my brief. By and
large I think the bill is not a bad one at all. In fact, I
think it is quite skillfully drafted. No one engaged in
drafting a piece of legislation would have produced
exactly the same bill. I myself might have been a little
more liberal on some points in favour of concurrent
rather than exclusive jurisdiction, but I do not think that
is necessarily very serious, provided one is careful, it
seems to me, to make sure that counsel are not faced
with two courts enjoying exclusive jurisdiction in cog-
nate areas and finding that they are not quite sure
whether they should sue in one, or they are quite sure
but turn out to be wrong and have then to start at the
bottom of the legal process again, after perhaps limita-
tion of time has run out. Quite a few of my proposals are
addressed to this issue and there are a few other points.

Perhaps I will start with my proposed section 17(6),
which is to be found at page 2 of the brief. This is a
general provision similar to provisions found in the legis-
lation of various provinces, not least the Province of
Quebec, to allow the impleading of persons substantially
involved in the case incidental to the principal matters
litigated. This is particularly important in Crown pro-
ceedings, as I think can be seen in situations such as this.
The Crown proceeds against one of its debtors under the
bill; the Crown proceeds against a garnishee under the
bill; in each case it can obtain judgment, but as between
the debtor and the garnishee it does not seem to me
possible for the court to give judgment, so that while the
garnishee may be made to pay the Crown, he has not a
conclusive answer, certainly not res judicata, against his
own creditor who is, of course, the Crown’s debtor. That
is one sort of situation.

Another situation might arise, for example, where I am
a passenger in a car that has a collision with a govern-
ment vehicle. I sue the Crown under the bill in the
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Federal Court; I sue the Crown’s driver under the bill;
that is probably possible under the bill if he is taken to
be an officer of the Crown and so on. What I cannot do is
sue my own driver in the same proceedings, so that I will
have to conduct separate proceedings at considerable
expense in another court over the same matter, pay for
the same evidence to be taken twice; conduct, in other
words, two separate trials. Indeed, the Federal Court may
say that my driver was responsible and dismiss my pro-
ceedings in the Federal Court, whereas the provincial
court may say, “The Crown driver was responsible. Go
sue in the federal court”. I may get a dismissal in both
cases, each on the ground that the other was at fault.
This is, of course, a necessary consequence of forcing two
related claims to be tried in different courts.

The Deputy Chairman: This is where you would want
to join a third party?

Professor Scott: This is where third parties are joined.

I therefore set out on page 2 the proposed subsection
(6) of clause 17. In the event that anyone might take
objection to this, in the supplementary brief, which you
will get shortly, I submit that this is, in my opinion,
constitutionally valid, at least arguably constitutionally
valid. The only case that might be thought to oppose this
can, in my view, be either distinguished or said to have
begn subsequently overruled, in principle at least, by the
Privy Council. So much for third party proceedings.

Clauses 18 and 28, on judicial review of the acts of
p}lblic .oﬁicers, have, of course, been those that have
given rise to the most widespread interest in this bill, not
merely because they give judicial review to the Federal
Court on most of the traditional prerogative remedies
and other forms of relief, but because they exclude the
Jurisdiction of the provincial superior courts. This is an
area where, as I say, I would have been just as happy to
see concurrent jurisdiction, but I do not think that this is
very serious. I believe it is perfectly reasonable to adopt
the qther view; I think the Government has thought
that it would like to see exclusive jurisdiction here, and
that seems to me a fair policy, and it would then be
reasonable to make this work as well as possible.

'_Undt.er the Government scheme two sorts of difficulties
arise, In my view. One is the sort of conflict that can
arise between the Federal Court of Appeal and the Trial
Division of the Federal Court, because the Federal Court
of Appea} is given exclusive jurisdiction in some of these
cases o_f judicial review, and the trial division in others,
gnd it is not absolutely clear at all times where proceed-
ings shpuld be instituted. Therefore, in my view it would
be desirable to amend clause 28, as I indicate at the
botto}'n of page 2 of the brief, so as to ensure substantial-
ly this: that if an application is commenced in the Feder-
al Court of Appeal, which has exclusive jurisdiction over
these applications, for relief against certain federal tribu-
nals where the challenge is on certain grounds, where the
application is made for review to the federal Court of
Appeal, then the federal Court of Appeal has all the
jurisdiction also of the Trial Division in the event that it
should turn out that the application is unsuccessful on

those exclusive grounds on which the Appeal Court has
jurisdiction.

The Appeal Court attracts to itself the jurisdiction of
the Trial Division so that it may deal with the entirety of
the issues that arise, but also so that it be allowed to
refer any issue to the Trial Division for trial; so you will
not have a situation where counsel has applied to the
Federal Court of Appeal and finds his case dismissed
because the proper kind of review he should have asked
for was an injunction or a prerogative writ in the Trial
Division; whereas, if the proceedings start off in the
Trial Division and it turns out to be one of those cases
proper for the Federal Court of Appeal, it seems to me
that the Trial Division should have power to order the
proceedings to be continued by the Court of Appeal as
proceedings of the Court of Appeal; in other words, to
refer them back and forth according to the jurisdiction,
so that you do not get dismissals on grounds of jurisdic-
tion, having taken proceedings in the wrong court. This
is a consequence of having divided up, if you like judicial
review into the hands of two exclusive parts of the
Federal Court itself. But, there are also certain conflicts
which can arise between the exclusive rights of review of
the Federal Court of Canada and those of the provincial
courts. I have adopted, at the bottom of page 3 and at the
top of page 4, a set of clauses which have substantially
the effect of preventing a situation where a case begun in
the wrong hierarchy of courts will be dismissed, let us
say, by the Supreme Court of Canada in order that it
should be commenced down below in the other hierarchy
of courts. In my view, if nobody objects to the jurisdic-
tion of the provinecial court, or the objection is overruled,
then the provincial court should be allowed to hear the
proceedings, notwithstanding that it might have been a
case which would rightly have been in the exclusive
jurisdiction of the Federal Court.

I think some senators may be familiar with a curious
pair of cases which I believe were decided in the 1940s,
involving the then Minister of National Health and Wel-
fare, Mr. Claxton, where complaints were made that he
was denying some doctor the narcotics he required. Pro-
ceedings were started in the provincial Superior Court
which dismissed them on grounds that it should have
been heard in the Exchequer Court, and when he began
proceedings of a slightly different character in the
Exchequer Court, they were dismissed by the Exchequer
Court on the grounds they should have been tried in the
provincial Superior Court, or at least not in the Exche-
quer Court.

At all events, in my view, the marginal cases should be
left to the provincial courts. Where they say they have
jurisdiction, and whether or not they do, it ought to be
enough at least to found the jurisdiction in the
circumstances.

I also suggest as part of the scheme something similar
to what exists in Quebec as between different courts in
the province; that is to say, where one court finds itself
without jurisdiction it refers the record to the other court
to be continued therein as proceedings of the other court.
Instead of having a dismissal outright you have a refer-
ence to the record to the competent court.

I propose that, when the Federal Court dismisses pro-
ceedings and refers the record to the provincial court, the
provincial court be left to decide for itself whether the
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proceedings should be continued as its own. It may think
that this Act is authority enough—I do—and it may order
accordingly. If it does not think it has sufficient authority,
then, in that case it will get authority from its own
legislature. At all events, I propose that there be a
scheme whereby, instead of having dismissals outright,
you could transfer the record to the properly competent
court.

My next proposal, the clause for which you will find at
page 5 of my draft, allows the Trial Division to have
jurisdiction in certain sorts of federal cases for what can
reasonably be called federal cases which do not come
within the present scope of its jurisdiction. For example,
if today you wish to take a quo warranto against a
member of a Privy Council as being incapable of holding
office, under the present scheme this could not be done in
the Federal Court of Canada, because his office is created
by the British North America Act of 1867 and not by any
Act of the Parliament of Canada. Similarly, there are
pre-Confederation offices of various kinds. I have one or
two in mind and I do not want to provoke any litigation
in the case in question. The case I have in mind is a
pre-Confederation office and it is not at all clear whether
the officer in question is a federal officer or a provincial
officer. He appears to be treated as being a federal officer.
In my view, cases on pre-Confederation law should be
allowed to the Federal Court, and, similarly, such British
statutes extending to Canada as are still in force in
Canada and are under federal legislative jurisdiction to
amend since the Statute of Westminster; in other words
those subject to repeal by the Parliament of Canada. I
would allow in all these cases a concurrent original juris-
diction Trial Division.

My second to last proposal is to be found at page 6 of
the brief. Here is a case where you can see the jurisdic-
tional problems quite well. A soldier may be taking, let
us say, habeas corpus proceedings on the grounds that he
is being illegally detained in a military jail, which may
be in Germany. His contention is, by law, that he has
ceased to be a member of the armed forces or it may be
that he was illegally transferred abroad because he didn’t
have the obligation to go abroad. He is denying that he
is, in contemplation of law, a member of the Canadian
Forces serving outside of Canada. Yet, as the clause of
the bill now stands he seems to me to be in a position of
having to allege that he is a member of the Canadian
Forces serving outside Canada in order to have the juris-
diction for the habeas corpus to be available to him in
order that on the habeas corpus proceedings it should be
held that he is not, in contemplation of law, a member of
the Canadian Forces serving outside Canada. If he got
the habeas corpus as the law now stands and if it should
be decided that he was not, in law, a member of the
Canadian Forces serving outside Canada, the dismissal
Wwould have to be for lack of jurisdiction. In other words,
the merits of the case could not be decided and the court
could not make an order on it. The writ would be dis-
Missed for lack of jurisdiction because, under the deci-
Slon of the court, there would have been no jurisdiction
to try the case at all, he being not a member of the
Canadian Forces serving outside of Canada. I suggest that
a4 provision be made similar to those I proposed for

elimination of jurisdictional conflicts earlier in the form I
have given on page 6.

One minor matter—Iless important, perhaps, at present
than it might become when federal authority may be
more exercised abroad—is the problem of the process of
the Federal Court of Canada to issue abroad. Wherever
you may say that the federal Government is in fact
exercising jurisdiction abroad, the present provision, in
clause 55(1) of the bill allows the jurisdiction to extend to
places where legislation enacted by the Parliament of
Canada has been made applicable.

In fact the action may be executive action and not
legislative action and there may be common law cases
where th_e superior courts would be quite entitled to
exercise jurisdiction. I suggest that clause 55 of the bill
be amended to allow what I have suggested at the bottom
of page 6 of my draft, that is to say, allow the process to
run to any place where the superior courts at Westmin-
ster might have run. I gave you a case called Ex parte
Mwenya. That had to do with an African protectorate
but in the history given there you will see for example
on one occasion a writ of habeas corpus was issued into
Canada in connection with an escaped slave from the
United States by the name of Anderson.

While I think that at common law the process of
superior courts of dominions might not be able to issue
outside the dominion, that of the superior courts at West-
minster could in fact run in certain cases; and I think
that we could leave to the judicial authorities the right to
say where outside Canada the process of the Federal
Court could properly run.

That, sir, concludes my resumé of my brief. If you
would care to ask me any questions about it, I would be
glad to reply.

The Deputy Chairman: Honourable senators, you have
heard a detailed and thorough explanation of the brief as
presented by Professor Scott of McGill University. Are
there any particular questions which honourable senators
should like to direct to Professor Scott on his brief?

Senator Flynn: I suppose it would be in order for Mr.
Maxwell to let us have his reaction to the proposals made
by the witness.

The Deputy Chairman: How would you like to proceed
now? Would you like to ask Mr. Maxwell certain ques-
tions or would you like him to deal generally with the
main points of the brief of Professor Scott? What is your
wish?

Senator Flynn: I think he should deal with the points
raised by Professor Scott, in the order in which he has
presented them.

The Deputy Chairman:
committee?

Is that the wish of the

Hon. Senators: Agreed.

The Deputy Chairman: Mr. Maxwell, you have the
floor.

Mr. D. S. Maxwell, Deputy Minister of Justice and
Deputy Attorney-General: Thank you, Mr. Chairman.
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Honourable senators, the first point which Professor Scott
made in his oral presentation dealt with the matter of
pleading third parties in Crown proceedings. This is one
of the tortuous areas of the Federal Court structure. It is
a matter that has caused us a great deal of concern in the
Department of Justice. Certainly, if it were thought that
it was open to the Parliament of Canada to deal with a
total subject matter, that is to say, claims between sub-
jects over which or in respect of which the Crown, the
Parliament of Canada, cannot legislate, we would have
done so. But we did not believe that there was constitu-
tional power to do that. Indeed, we think it has been
authoritatively decided to the contrary and this is why
thlal refrained from putting that sort of provision into this
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I understand there is an additional paper prepared by
Professor Scott dealing with constitutional issues. I have
not really had a chance to read it. I simply wanted to say
to honourable senators that this is the view upon which
we have proceeded. We think it is right and therefore I
would feel, personally, that my advice would have to be
that a provision along the lines proposed by Professor
Scott would be ultra vires the Parliament of Canada.

The next point that Professor Scott dealt with was the
relationship between the Trial Division of the Federal
Court and the Appeal Division. He is concerned, as a
number of people have been concerned, about how in
fact those two courts are going to function together. You
commence a proceeding in the Trial Division, let us say,
and then you are told that there is no jurisdiction there,
that you properly should have proceeded in the appeal
branch of the court. I for my part do not believe that
there is any serious problem in that regard because, as I
conceive this statute working in fact, there will be rules
of practice, that will prevent referrals from one branch
to the other, to deal with that kind of problem.

I might refer honourable senators to clause 46(1)(b)
which permits the judges of the court to make rules “for
the effectual execution and working of this act and the
attainment of the intention and objects thereof.” It is a
very broad power and I frankly do not believe that there
1s any problem in this regard at all.

When you start concerning yourself with how the Fed-
eral C_lourt is going to function, in relation to the various
superior courts in the country, of course there may be
some problems there. They are difficult to discern at this
§tage. Personally, I think we need some more experience,
if there are problems. We have added a good deal of
concurrent jurisdiction to the Federal Court in this
matter, for example in the subject of aeronautics. I do
not refilly see how there will be any great problem. If
there is ponqurrent jurisdiction, then of course you can
proceed in either court. This bill has been eriticized by
some because we have given increased concurrent juris-
diction. On the other hand, I think Professor Scott’s view
of the matter is that he would like to see more concur-
rent jurisdiction and less exclusive jurisdiction. That is
another point of view. We have tried to take exclusive
jurisdiction where the problem involves an attack on the
exercise of federal statutory powers, we feel that that is
the kind of matter that should be dealt with in the
federal tribunal to the exclusion of the provincial tribu-

nal for the simple reason, of course, that you have ten
superior courts in this country at the provincial level and
it is rather onerous and difficult to have a single federal
authority being subjected, in theory and sometimes in
practice, too, to a jurisdiction that is so multiple—ten
possible tribunals, all separate and distinct, able to super-
vise the one federal board, such as the Canada Labour
Relations Board or some other board. Indeed, any exer-
cise of federal statutory powers. That is why we moved
in the direction of exclusive jurisdiction when dealing
with the supervisory power.

But in other areas we think that there is a proper role
for a concurrent jurisdiction, and we have used that
with regard to aeronautics, limitation with regard to
promissory notes and bills, and works and undertakings
extending beyond the jurisdiction of a province and
SO on.

On the question of the Canadian forces abroad, I want
to say that provisions of this bill in this regard are really
a continuation of provisions that have been in the law for
quite a long time now. It is an extraordinary jurisdiction,
because it is, of course, extraterritorial. One would not
expect to legislate extraterritorially in an unrestricted
way. If you are going to legislate extraterritorially you
have to do it in reference to something about which you
can legislate properly, such as, for example, the Canadian
Armed Forces. To take Professor Scott’s example of the
person who contends that he is not a member of the
forces, I frankly do not know on what basis we could
possibly justify legislating on that subject. If the man is a
member of the forces and is being improperly incarcerat-
ed, T would say that, yes, that is a proper thing for us to
legislate about. But if he is not a member of the forces,
then I should have thought that any remedy he might
have would have to be a remedy found within the legal
framework of the place where he is being incarcerated,
and I just do not think that would be an acceptable
approach to take in federal legislation.

Again, on the matter of extending the jurisdiction of
the processes of the court in the way in which Professor
Scott has suggested, I frankly feel that it is unlikely that
Canada is going to attempt to spread its dominion in a
sort of colonial fashion without having some statute of
Parliament authorizing this. I think the British analogy is
interesting, but I do not think it is relevant in our case.

Of course, it is true that Rhodesia was a protectorate
of Great Britain, and the case that he cites deals with
that situation. It is true that for many years the British
courts did deal with situations arising in the United
States—the famous case of Penn and Baltimore was one,
and there were many others; but in these times I just do
not think that it is relevant, necessary or, indeed, desira-
ble to extend the jurisdiction of this court in the way in
which he would recommend. I frankly think that that is
not relevant.

I do not know that I have left out anything. If I can

help any of the senators with regard to what Professor
Scott has proposed, I will be glad to do so.

The Deputy Chairman: Honourable senators, are there
any questions you wish to ask Mr. Maxwell relating to
the views expressed by Professor Scott? If not, perhaps
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Professor Scott would like to make a brief comment on
what Mr. Maxwell has said about Professor Scott’s brief
and the points raised in it. I do not .wish to get a
controversy going between you two, but I think I should
give you the right of reply, and perhaps that will be it.

Professor Scoit: As regards the constitutional objec-
tions to third party claims, I am not convinced, as I said,
that the question is quite as settled as Mr. Maxwell
might think. I would suggest, why not put it in and let
the courts decide it. Perhaps Mr. Maxwell may be tempt-
ed, if I offer to represent him without fee in the Supreme
Court, to uphold this.

Mr. Maxwell: I am going to hold you to that.

Professor Scott: I am perfectly willing to be held to
that. I will ask for my expenses, but no more, if you
want to put that in and see. It does not seem to me that
the Parliament of Canada must immediately shrink
every time anyone says “constitutional objection”. I cer-
tainly know that the legislatures of the provinces are not
taking that attitude but are legislating left, right and
centre in every description of matter which all kinds of
authorities have said are exclusively federal, including,
just to take one example, divorce and the capacity to
remarry after divorce.

So far as rules of practice being enough to eliminate
conflicts between divisions of the court, I would just say
that the act speaks of exclusive jurisdictions in the Fed-
eral Court Trial Division and in the Federal Court of
Appeal. While rules of practice can go very far, I cannot
see them as being justified in varying in any way that
which the Act has said; and, if the Act says there are
two exclusive jurisdictions, then it seems to me that that
is the end of the matter and nothing that the rules of
practice can say can vary that. In fact, I thought about
the breadth of that clause before I made these proposals,
but it seemed to me that one should eliminate any possi-
ble jurisdictional conflict.

My problem with respect to the member of the forces
is that this is not a case where any Tom, Dick or Harry
is suing for habeas corpus in a Federal Court of Canada.
In this case of the person is de facto a member of the
Armed Forces. Indeed, Mr. Maxwell in his bill speaks of
alleged federal tribunals and so on, persons allegedly
acting as authorities, and in this case the Canadian
Forces are purporting to keep the person in as a member
of the Canadian Forces. That is the basis of the constitu-
tional jurisdiction. He is apparently, and de facto, a
member of the Canadian Armed Forces; but in law he
says he is not —not validly—a member of the Canadian
Forces. It is, of course, true that, whenever anyone acts
illegally, he is not a public officer, you may say, in some
ways, but a common wrongdoer, a common tort-feasor;
and the objection to federal jurisdiction based on his
being not actually a member of the Armed Forces but
only a de facto member would extend to federal jurisdic-
tion over any kind of judicial review where the public
Officer acts wultra vires and is therefore simply an
Individual wrongdoer.

My proposal on the subject of extraterritoriality of
Process is not in fact to allow the Federal Court simply
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to go extending its process out of the country by itself
whenever it feels like it, but merely to review executive
action which may have been taken outside the country;
where, for example, someone is being detained outside
the country in connection with deportation, or something
like that, and where there is actual federal action outside
the country; and this is simply to allow the courts to
follow the Crown in the same way that the Americans
meant when they spoke of the constitution following the
flag. In other words, does the constitution follow the
flag? Here the question is, do the courts follow the
Crown? My suggestion for this extra territorial process
is that the judicial jurisdiction be allowed to follow
executive action.

Actually, I am not as unsympathetic—I will just add
this—to the exclusive jurisdiction as Mr. Maxwell may
think, but what I think is necessary is this; if you have
exclusive jurisdiction you should add the sort of thing I
propose to prevent conflicts. If you want exclusive juris-
diction, then you force conflicts, and if you force conflicts
it seems to me that you have the responsibility to elimi-
nate them.

Senator Flynn: Mr. Chairman, as far as this argument
of the witness saying that because the Act confers exclu-
sive jurisdiction to the Appeal Court and the Trial Divi-
sion, that this would prevent a court from adopting any
rule for the referral of a case which would have been
introduced in the wrong division, I must say I cannot
follow his argument. The exclusivity provided in the Act
is not as between the Appeal Division and the Trial
Division but with respect to any other court. The Trial
Division shall have exclusive jurisdiction, that is exclu-
sive with regard to the other superior courts of the
province in some cases, and furthermore it says it has
concurrent jurisdiction with the other superior courts. I
mean the exclusivity here has no reference to the Appeal
Court, and I cannot see why there should not be a rule
that if you start in the wrong division—let us say in the
Appeal Court, for example—the Appeal Court would not
refer the matter to the Trial Division or the Trial Divi-
sion would not refer the matter to the Appeal Court.

Professor Scott: The problem is subsection (3) of sec-
tion 28. That reads as follows:
Where the Court of Appeal has jurisdiction under
this section to hear and determine an application to
review and set aside a decision or order, the Trial
Division has no jurisdiction to entertain any proceed-
ing in respect of that decision or order.

Senator Flynn: It has no jurisdiction to entertain, I
agree, but at the same time the same thing applies to the
Trial Division. But why should there not be a provision
that when the Trial Division finds it has no jurisdiction
to entertain a proceeding, it could refer it to the Appeal
Division? Would you say that it is entertaining juris-
diction just to refer a matter to the proper court?

Professor Scott: Well, it is not so much that. It is that
the whole decision becomes subject to its exclusive juris-
diction even when, for example, there are other grounds
on which it may wish to exercise the jurisdiction than
those permitted by clause 28(1) which are limitative.



% 10

Legal and Constitutional Affairs

There might be other grounds in the matter. In other
words, I think that two cognate forms of review should
be in the same hands, and if they are not in the same
hands, it should be clear that whoever’s hands they come
to can either deal with it or refer it to somebody else.

Senator Flynn: This may be just a matter of clarifica-
tion, but I am not convinced there is really a bar there to
a referral by any court to the other court.

Professor Scott: Why not make it explicit, then?
Because the proposed section makes it very clear that
there is.

Senator Flynn: Maybe our own legal advisor would
like to comment on that. What do you think, Mr.
Hopkins?

Mr. Hopkins: I would be inclined to agree with Mr.
Maxwell that a great deal could be accomplished under, I
think, 46(1)(b) to soften any apparent hardship in the
actual law as stated here procedurally. It appears to be
largely unlimited so far as the procedure of the courts is
concerned and it would apply both to the Appeal Divi-
sion and the Trial Division.

Mr. Maxwell: If I might interject here for a moment, I
should point out that the scheme of the rules that clause
46 contemplates is that there will be rules governing both
the Trial Division and the Appeal Division, and, of
course, all the judges in both divisions make all the rules.
These things are not going to be worked out in water-
tight compartments; they will be worked out having in
mind, of course, that there may be some difficulties to the
practitioner that the rules will have to deal with. We are
conscious of the fact that there may be the odd case
where somebody will start his proceeding in the wrong
division but certainly if that case gets off on the wrong
foot it will be referred to the right division. We are
dealing here with one court having two branches; we are
not dealing with two separate water-tight tribunals, and

'{)hihrules will be a unified code of rules dealing with
oth.

Senator Connolly (Ottawa West): In a case like that, if
a proceeding was started in the wrong division, Mr.
Maxwell, you would contemplate the rules’ providing

that the division in which it was started could refer it to
the other division.

Mr. Maxwell: Yes.
The Deputy Chairman: That is the idea.

Senator Flyrgn:‘lf it is the Court of Appeal, there is no
problem, a!_ld.lf it is the Trial Division and there is an
error, then it is subject to review by the Appeal Division.

Professor Scott: What if it is a case where there is a
ground for review which could go to the Federal Court of
Appeal and then under clause 38 the whole decision is
put outside the Trial Division’s jurisdiction because a
ground could be made under clause 28, but what you
happen to want to do is to attack it on some other
ground or apply for some other kind of relief than the
Federal Court of Appeal can grant? Because it is allowed

only a few kinds of relief, not an injunction, for example.
If a decision can be attacked on any of the grounds in
clause 28, then it must go to the Court of Appeal on an
application, and the Court of Appeal cannot give an
injunction. Nor in principle can it refer it to the Trial
Division because it is within their own jurisdiction under
clause 28.

Mr. Maxwell: In answer to that question, I have the
greatest difficulty in visualizing the situation where you
would want relief beyond the right of review. Where
there is a right of review to the Court of Appeal, it is the
broadest kind of review that I know of in terms of the
law that now exists, and certainly the Court of Appeal
does have jurisdiction to deal with it under clause 28, I
cannot imagine why that would not be wholly adequate
for the purpose of an attack on a federal board or
something like that.

Professor Scott: Could they give an injunction?

Mr. Maxwell: They would not need to. They would
refer it back to the tribunal or the court with directions.
This would be irrelevant.

Professor Scott: They are threatening to proceed in the
future, perhaps,—an officer threatening to commit a tort.

Mr. Hopkins: Well, could not the Trial Division issue
an injunction?

Mr. Maxwell: I have some difficulty in visualizing a
situation which would produce a great problem here. If
you are talking about somebody exercising statutory
powers under a federal statute, I frankly feel that if
there is jurisdiction in the Court of Appeal to deal with
it, it seems to me that that would be the end of it as
a practical problem and I just cannot imagine any fur-
ther relief being required.

Professor Scott: Not a mandamus, not an injunction?

Mr. Maxwell: No, definitely. If the problem is one
where they are refusing to exercise jurisdiction—if that
is the situation, then I think you are under your man-
damus provision or perhaps your injunction provision.
But if you are dealing with a tribunal that has seized or
has taken jurisdiction and has done something wrong in
the course of it, then I think it is your right of review
that you would want and, indeed, I cannot imagine you
wanting anything else, because the Court of Appeal then
has full power to deal with the matter and to send it
back to the tribunal, with directions. You cannot assume
that people are not going to comply with what the court
has done.

Senator Connolly (Ottawa West): In the face of section
18, which deals with prerogative writs and includes
injunctions and mandamus, which also was mentioned, is
it not perfectly clear, Professor Scott, that an application
for an injunction or a mandamus could be brought, with-
out question, in the Trial Division?

Professor Scoti: No, the problem is this, that where the
decision of the tribunal is in some way infected with any
of the grounds listed in section 28, it then comes within
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the exclusive purview of the Court of Appeal. When it
comes before the Court of Appeal they can review and
set aside that order, but the jurisdiction of the Trial
Division in mandamus and in injunction proceedings is at
an end, because once it comes under section 28(1) the
whole decision is excluded from section 18. Section 28(3)
says:

.. .the Trial Division has no jurisdiction to entertain

any proceeding in respect of that decision or order.

It is the whole decision of the tribunal which is with-
drawn from the purview of the Trial Division. Mr. Max-
well, of course, is not willing to go so far as to say that
anybody can issue an injunction in that case. He thinks it
is not necessary, nor can ever be necessary—nor man-
damus, nor any of these other things. I am not sure.

Mr. Russell Hopkins, Law Clerk and Parliamentary
Counsel: Surely, that would be the choice of the litigant?
If the litigant wants an injunction and considers that to
be the appropriate remedy, why would he not go to the
Trial Court?

Professor Scott: He would, but his case would be dis-
missed. Suppose his ground were section 28(1)(a), he
would be told that because his ground was section
28(1)(a) he is put in the Court of Appeal by section 28(3),
and that the Court of Appeal has exclusive jurisdiction
and all they can do is review and vary—all they can do
is review and set aside.

Mr. Hopkins: But if the litigant simply seeks an
injunction before the Trial Division—leave the Court of
Appeal out of it.

Mr. Maxwell: I think Professor Scott is postulating a
situation where the Court of Appeal has dealt with the
matter and perhaps quashed the decision and sent it back
to the tribunal, and the tribunal in some way or another
is refusing to comply with the direction of the Court of
Appeal.

If you postulate that kind of unlikely situation, I feel
reasonably confident that that kind of problem could be
dealt with by way of injunction or what-have-you,
because, quite frankly, they would be acting wholly ille-
gally and would be flying in the face of an order of the
Court of Appeal.

Senator Connolly (Ottawa West): Mr. Maxwell, perhaps
Yyou would explain this to us further, then. Here is a case,
in your example, where the Trial Division has done
something which the Court of Appeal finds to be not
within its competence, or to be wrong. It seems to me
that Professor Scott is saying that the Court of Appeal
Simply says that it is wrong and reverses the decision. So
far am I right? Then it refers it back to the Trial
Division. Is Professor Scott saying that the Trial Division,
Which can deal with prerogative writs under section 18,
Cannot deal with them because the argument to be made
In favour of issuing the writ is contained in section 28?

The Deputy Chairman: Section 28(3).

Professor Scott: The argument is section 28(1) and (3).
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Senator Flynn: Do you mean that if I apply for an
injunction under section 18 and it is refused and I go to
the Appeal Division and the judgment is quashed, the
Appeal Division cannot say the injunction should be
issued?

Professor Scott: That is correct, because all they can
do is review...

Senator Flynn: It says:
The Trial Division has exclusive jurisdiction...

And the bill also says, in section 27(1):
An appeal lies to the Federal Court of Appeal
from any
(@) final judgment,

And the judgment of the Appeal Court will, of course,
correct the first judgment and issue an injunction.

Professor Scott: But it can only do what the Trial
Division could have done, and the Trial Division would
have had no right to issue any injunction because the
ground of complaint of the litigant was the ground under
section 28(1), and all grounds under section 28(1) can be

made the subject only of application to the Court of
Appeal to review, vary or set aside.

Senator Flynn: That is the review of the decision made
by any body other than the Trial Division.

Professor Scott: That is right—boards, tribunals, any-
body else.

Senator Flynn: So it does not apply to the original trial
jurisdiction of the Trial Division under section 18; it is
something else?

Professor Scott: The point is, if you have an act of a
federal tribunal which is infected with any of the defects
listed in section 28, then that can be made exclusively
the subject of an application to the Court of Appeal, and
nobody, neither court, can ever issue an injunction, man-
damus, quo warranto or anything else.

Senator Flynn: But the problem is not there. Just try
to imagine what kind of decision you would want the
Appeal Court to review. Is it something decided by the
Tax Appeal Board?

Professor Scott: I would use any situation where a
minister, for example, or any other authority is simply
threatening to do something.

Senator Flynn: “Threatening”?

Professor Scott: Or has issued a notice, perhaps, saying
that unless I comply with “A”, “B”, and “C”, this is going
to be done. I may wish to do more than review, vary or
set aside some order. I may want some sort of preroga-
tive relief and, in my view, the prerogative relied should
always be available.

Senator Flynn: Suppose a decision of the minister is
quashed by the Court of Appeal and they say that the
minister should not have done that?
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Professor Scott: Well, that will not prevent the minis-
ter going on to my land if he feels like it.

Senator Flynn: But I have a remedy, of course.

Professor Scott: Do you?

Senator Flynn: I could come back to the Trial Division
and obtain a writ of injunction.

Senator Connolly (Ottawa West): I cannot myself visu-
alize that, if the Court of Appeal should say that the
Trial Division should proceed along a certain line, you
would need a mandamus to get them to do it. I do not
think the courts work that way. Assume that the Trial
Division, for example, will say, “All right, the Court of
Appeal in this case has said that we should proceed along
these lines.” Even if the grounds are, say, section 28(1)
and you base your argument on section 28(1)—I am
asking a question here, although I seem to be making a
speech—in that instance will the Trial Division not be
able to proceed having been so directed by the Court of
Appeal, or does the exclusive jurisdiction in section 28
that is conferred on the Court of Appeal prevent the trial
Division from acting?

‘Senator Flynn: It is an entirely new case. The Appeal
})wision has quashed a decision, and the tribunal under
it does not act accordingly.

The Deputy Chairman: So you are starting anew in the
Trial Division.

Senator Flynn: So you need a new remedy, and you
ask for an injunction or a mandamus.

Mr. Maxwell: I think you have to distinguish firstly
bfatween the decision that deals with the question of
right. For example, is a minister entitled under some
statute to hold Mr. B in custody, or is he entitled to go on
somebody’s land. As a condition of doing that act he may
well have to make some decision of a judicial nature. He
makes that decision, and somebody is aggrieved by it,
and attacks it. The matter goes to the Court of Appeal,
and. .the Court of Appeal says: “No, that was a wrong
decision”, and they quash it. The minister then says: “I
do not care what the Court of Appeal says. Notwith-
standing that decision, I am going to do it anyway.” At

tha}: point you are not trying to quash a decision; you are
trying to control an illegal act.

T.he Deputy Chairman: Yes, you are starting all over
again.

Senator Flynn: Mr. Chairman, may I ask a question in
respect of a point that has not been raised, and which
may not be too important? I wonder if Mr. Maxwell
would tell us why the act gives jurisdiction to the Court
of Appegl in respect of any interlocutory judgment,
whether it decides the question at hand or not. It seems

to me tl}at you could delay a final judgment by appealing
any insignificant decision.

Mr. Maxwell: Yes, that has been the subject of some
comment in other places, Senator Flynn. Frankly, we felt,
in the initial stages of this operation, that we should do

this. We find that the Federal Court is functioning very
expeditiously these days, and we do not believe it will
result in any undue holdup. We also feel, since there are
virtually no decisions on practice in the Federal Court,
that we ought to get some. This is something, however,
which will be watched, and it may be that some restric-
tions should be built into provision eventually, but I feel
that it is worth a trial initially to see how it functions.
This is my own view, but I think it will work.

Senator Flynn: I am satisfied with this on the record.

Senator Langlois: Mr. Chairman, I should like to go
back to Professor Scott’s submission, entitled “An answer
to constitutional objections”. Unfortunately, I have not
had time yet to read it completely. I would like him to
tell us if he has commented in this paper on the jurisdic-
tion given by clause 22 to the Federal Court in matters
such as claims arising out of contracts of carriage in
ships, and also in matters of claims arising out of con-
tracts of marine insurance. If he has not done so I would
like to have his views on this.

Professor Scott: Well, what I have done is to deal
generally with the matter. I have taken the view that
wherever there is legislative authority there is the possi-
bility of judicial authority. Furthermore, there is also, in
my view, more incidental jurisdiction than has perhaps
been admitted. My own view would be that the question
in the first place is whether the general subject matter
were one of federal legislative authority, so that it would
turn on the particular subject matter involved—naviga-
tion and shipping, trade and commerce, and so on. The
second question would be whether a reasonably conduct-
ed litigation should decide the related matters. In my
view, Parliament can have litigation which is one sub-
stantial whole dealt with as one substantial whole by the
Federal Court of Canada.

That is my view on the matter. Frankly, while I have
not considered each and every head of authority, my
general impression is that this bill is well within federal
legislative jurisdiction and, in my view, my proposals are
also. It seems to me that some of the objections have
been a trifle captious and even factitious.

Senator Langlois: Am I to understand that you do not
feel, in regard to claims arising out of a contract of
carriage in ships, that a distinction should be made as
between the carriage of goods of an exclusively provin-
cial character and the carriage of goods of a national
character?

Professor Scott: The point there is this, that the exclu-
sive provincial powers do not embrace navigation and
shipping—not even intraprovincial shipping. You will
note that the federal Parliament has a Bills of Lading
Act on the statute books. Now, the federal Bills of Lading
Act purports to deal with bills of lading generally, and it
makes no distinction whether the bill of lading is in
respect of inter or intra-provincial shipments. This, so far
as I know, has never been challenged in the some eighty
years that it has been on the statute books. I think it was
put on the statute books under the Attorney-Generalship
of Sir John Thompson. In my view these can reasonably
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be said to be matters of trade and commerce because
they are commercial documents, and matters of naviga-
tion and shipping generally. My impression, subject to
anything that honourable senators might think to the
contrary, is that this would be intra vires.

Mr. Hopkins: It is simply concurrent jurisdiction.

Professor Scott: Yes, this is concurrent jurisdiction,
apart from anything else.

Senator Langlois: What about marine insurance
claims? We have no marine insurance act in Canada that
I know of, and the only legislative provisions I know of
that deal with marine insurance are those contained in
the Civil Code of Quebec.

Professor Scoti: As regards Quebec, yes, but the point
is that the Civil Code of the Province of Quebec is a
pre-Confederation Act, and is partly under federal and
partly under provincial legislative jurisdiction. Under
Section 129 of the British North America Act all pre-
Confederation statutes and pre-Confederation common
law and everything else lies as to repeal in the same
position as new legislation.

For example, if there is an eighteenth century English
statute in force in some province, or a nineteenth cen-
tury Statute in force in another province made before
Confederation, then all of these are subject to amend-
ment according to the respective division of powers. So,
the question as to judicial competence becomes, in my
view, simply one of whether the Parliament of Canada
has either primary or ancillary legislative jurisdiction
over marine insurance, if they think fit to exercise that.

Senator Flynn: If they have not do you suggest that
any pre-Confederation laws can be considered as federal
law and intra vires of Parliament because it would be
ancillary? Are you not going a little too far there?

Professor Scott: No. The point is that the courts, when
they are given an area of jurisdiction to entertain a
certain class of matter, have to entertain all the valid law
enacted on the subject, whether it be common law or
statute law. The Privy Council said so in a long series of
decisions on the provincial divorce courts.

Senator Flynn: When Parliament has done something
since Confederation then, of course, that is so. If it
amends a provincial statute which was in force at the
time of Confederation, then I agree with your thesis, but
if it is a matter which has not been touched since Con-
federation and which falls within the domain of property
and civil rights—because an insurance contract is cer-
tainly within the category of property and civil rights. ..

Senator Langlois: There is the Pgrsons case.

Senator Flynn: A pronouncement by Parliament would
be necessary in order to make it ancillary. The problem
of shipping can be dealt with apart from that of marine
insurance.

Professor Scoti: Then you are challenging the existence
of federal. ..

Senator Flynn: I am not challenging anything; you did.

Professor Scott: No, I did not challenge it; I rather
thought I had supported it.

The point is whether the Parliament of Canada could
legislate on the subject matter if it so wished. If it could
and wished to do so then they could create a court to
administer not only what they themselves enact but all
other law, common law on the subject.

Sengtor Flynn: By saying that the Federal Court has
jurisdiction over marine insurance you say that this
would make the provincial provisions relating to marine
insurance ancillary powers falling within the...

Professor Scott: No, I say that what is in the Civil
Code or any other pre-Confederation enactment is not
automatically provincial law. For example, the provinces
enacted divorce acts before Confederation.

Now, the point is that if Parliament could legislate on
a subject, then it can create a court on that subject. If it
can create a court on the subject then it can create a
court to administer the law on the subject, whatever
that law may be. In other words, they do not have to just
tell them to administer federal statutes; they may admin-
ister common law also.

Senator Flynn: But this is a very subtle way of saying
that provincial marine .insurance laws are ancillary to
shipping, by giving jurisdiction to a Federal Court.

Professor Scoti: Tl}e point is are they provincial laws
in the case in questlo_n? Just because it is in the Civil
Code does not make it provincial law in itself.

Senator Flynn: In @tse.lf it is property and civil rights.
If you legislate in shipping you may find it necessary to
legislate in insurance, but you have not done so for 103
years.

Professor Scott: I am not expressing an opinion as to
whether marine insurance is valid subject matter for
federal legislation. I am saying that if it is, then a court
can be created to administer that area, whether or not
Parliament has enacted any statutes on the subject.

Senator Langlois: Has the Parsons case not settled this
problem as far as insurance is concerned?

Professor Scoti: As far as general contracts of insur-
ance are concerned.

Senator Langlois: Yes, on a particular trade.

Professor Scott: If, for example, there were a question
of insuring atomic energy installations and Parliament
was legislating on that, it would not mean that where
Parliament has other legislative power this does not
extend to insurance in those areas.

Senator Langlois: The Parsons case has made no such
distinction.

Professor Scott: The point is that other cases have
decided other things; there is not only the Parsons case.

Senator Langlois: To which cases are you referring?
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Professor Scoti: I mean that where any case decides
that a given matter is under federal legislative jurisdic-
tion, the Parsons case does not mean that contracts of
insurance in that area cannot also come thereunder like
other property and civil rights. For example, the Bank-
ruptcy Act continues policies of insurance in favour of
the trustee in bankruptcy. That is because it is federal
authority.

Senator Langlois: It is not the same principle at all.

Senator Flynn: Would you not suggest that the act
would be intra vires in giving jurisdiction on marine
insurance if Parliament ever legislated validly?

Professor Scoti: If they could legislate validly with
respect to it.

Senator Flynn: Well, if they do legislate validly with
respect to it.

Professor Scott: No, I would say they can create a
court if they could, because the Privy Council says that
the jurisdiction is good at least when it is in relation to:

...actions and suits in relation to some subject-mat-
ter, legislation in regard to which is within the legis-
lative competence of the Dominion.

In other words, if they could legislate, then they can

create a court because laws of Canada, as Laskin points
12,75 P

Mr. Hopkins: If I may interject, the built-in safeguard,
which I am sure was inserted deliberately by Mr. Max-
well and his associates, specifically limits it to the juris-
diction of the Parliament of Canada by including the
requirement relating to any matters coming within the
classification of navigation and shipping. If it does not,
there is no apparent jurisdiction.

Senator Flynn: The debate remains open; it does not
settle the problem.

Senator Connolly (Oitawa West): Is Senator Langlois
concerned about the removal of cases involving marine
Insurance or shipping because in Quebec they are treated
in the Civil Code and decisions made under it? Is he

concerned about the assumption of this jurisdiction by
the Federal Court?

C_lause 22~ does not give the Trial Division exclusive
regional jurisdiction; but concurrent. I would assume that
the remedies under the Civil Code that have been availa-
ble heretofore will continue to be available.

Mr. Hopkins: That is right;

Senator Connolly (Ottawa West): They are not inter-
fered with. Is Senator Langlois concerned by the fact that
there might be confusion?

Senator Langlois: Yes, indeed.

Senator Connolly (Ottawa West): And that an action
might be taken in the Federal Court rather than before
the Superior Court. Does that create a problem?

Senator Langlois: It does, because we make no distinec-
tion between the contracts of carriage which are exclu-
sively provincial and those which are national in charac-
ter. I think this distinction should be made.

Senator Connolly (Ottawa West): You do not have to
rely on the property and civil rights section.

Senator Langlois: No; as far as a marine contract is
concerned, I rely exclusively on the Parsons case, which
has decided that the federal authority has no jurisdiction
in contracts of insurance.

The Deputy Chairman: Mr. Maxwell, would you like to
express an opinion on this point?

Mr. Maxwell: The constitutional jurisdiction of Parlia-
ment with regard to marine insurance is certainly not
determined in any way by this bill. We have proceeded
on the assumption that Parliament could, if it so wished,
enact a marine insurance code.

Now, it has not done so; we feel that in the absence of
that type of statute provincial legislation dealing with
marine insurance and insurance generally is perfectly
valid and, indeed, will remain valid as we see it until
there is conflicting valid federal legislation, which there
may or may not be.

However, we feel that the substantive rights created by
provincial legislation and insurance contracts can be
enforced in the Federal Court. We think it is desirable
that it be open to litigants to bring in the insurance
companies if necessary and have insurance issues tried in
the Federal Court together with questions of liability in
marine matters.

We consider it unsatisfactory that people have to go to
two different courts, to a Federal Court in one instance
and then for the insurance issues arising out of that
action, to another court. This is all we are trying to do in
this area. Whether or not there will ever be a federal
marine insurance code is, of course, a question I could
not even talk about; I do not know, I have no idea.

Senator Langlois: Are we not putting the cart before
the horse there?

Mr. Maxwell: I do not think so. At least, not the way I
see it. As I say, implicit in this legislation is the assump-
tion that Parliament could enact such a code if it wished
to do so.

Senator Langlois: But it has not.
Mr. Maxwell: It has not done so.

Senator Langlois: We should wait until it is enacted
before we create a tribunal.

Mr. Maxwell: I am not so sure. For example, I think it
is reasonably clear—I believe it to be clear anyway—that
Parliament could enact a contributory negligence act
dealing with certain areas of crown law and responsibili-
ty. It has not done so. Because it has not done so, it relies
on the contributory negligence acts of the provinces, and
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it has been held quite authoritatively that those claims
can be enforced in the present Exchequer Court where it
arises in Crown litigation.

Senator Flynn: Because the Crown is involved.
Mr. Maxwell: That is right.

Senator Flynn: That is something else.

Senaior Langlois: That is something quite different.

Senator Flynn: Do you have in mind here on this
subsection any claim arising out of or in connection with
contractors’ marine insurance, which would really mean
when it comes under federal legislation?

Mr. Maxwell: No. What we visualize here is that if
someone suffers a loss that is covered by insurance, that
is governed by provincial law because there is no federal
law, we feel that claim could be brought in the Federal
Court and it would be unnecessary to split his action
between the Federal Court and, let us say, the Superior
Court of Quebec.

Senator Flynn: You are satisfied that valid objection
could not be raised to the jurisdiction of the court?

Mr. Maxwell: Let me put it this way. That is the
assumption on which this legislation is written. We may
find that somebody will attack it. As a matter of fact, I
would be surprised if it were not attacked. I would also
be surprised if we did not succeed. However, one has to
make these judgments.

Senator Langlois: And one has to pay for them. That is
exactly what I am objecting to. An insured could be
taken to the Federal Court by the underwriters; he
would have to fight it to the Supreme Court to find out if
this tribunal has jurisdiction, and we are asking one of
the litigants in that case to bear the cost of this fight
before the court.

Mr. Maxwell: I think that would depend on the legal
advice he gets.

The Deputy Chairman: It would depend how good the
lawyer is.

Senator Langlois: You cannot prevent it anyway.

Senator Flynn: It is difficult to forecast the final result
of any case. I have lost good cases and I have won bad
cases.

The Deputy Chairman: Honourable senators, since
there are no more questions to Professor Scott, on behalf
of the committee I should like to thank Professor Scott
for coming to Ottawa and appearing before this commit-
tee, and for having put a great deal. of time into the
Preparation of two briefs. We are indeed grateful to him
for his interest in this piece of legislation and the
Tesearch work he has done to support the two briefs that
Were presented to this committee. Thank you very much
for appearing.

Professor Scoti: Thank you, gentlemen.

Senator Langlois: Mr. Chairman, are these briefs going
to be printed as part of our proceedings?

The Deputy Chairman: I should like to ask the commit-
tee to give permission to have the two briefs presented
by Professor Scott printed as an appendix to our
proceedings.

Senator Langlois: I so move.
The Deputy Chairman: Is that agreed?
Hon. Senators: Agreed.

(Note: The two briefs, entitled “Proposals for Amend-
ments to an Act respecting the Federal Court of Canada”
and “Bill C-172: An Answer to Constitutional Objections”
appear as appendices “A” and “B” to these proceedings.)

Senator Connolly (Ottawa West): Mr. Chairman, is it
contemplated that we might finish this bill today?

The Deputy Chairman: I was about to raise this point. I
was in telephone conversation with Mr. Gerity from
Toronto.

Senator Connolly (Ottawa West): He called me, because
I was the sponsor of the bill. That is the Canadian Bar
Association. I referred him to you and the committee
clerk. I did not refer him to the deputy because I under-
stood he had been talking with the officials.

The Deputy Chairman: I think the best explanation can
be given the committee by Mr. Maxwell, who has been
dealing with Mr. Gerity and other members of the com-
mittee set up to present proposals on this bill. Perhaps
Mr. Maxwell could explain the situation to us.

Mr. Maxwell: Originally when we started to work on
this bill the Canadian Bar Association established a small
committee of admiralty experts to deal with the admiral-
ty side of the provisions. That committee consisted of Mr.
Gerity of Toronto, Mr. Arthur Stone of Toronto and Mr.
Jean Brisset of Montreal. The committee met with an
expert we had retained, Mr. Mahoney...

Senator Connolly (Oitawa West): That’s a good name.
Mr. Maxwell: A good man too.

Senator Langlois: Irish enough for you.

Senator Connolly (Ottawa West): Oh yes.

Mr., Maxwell: The committee met with him on a
number of occasions. We considered the recommenda-
tions they made. We adopted some of their submissions
and rejected others. The impression I and Mr. Mahoney
had was that we had pretty well satisfied the committee
about what we had done in this bill by way of changing
it round to meet their requirements. As a matter of fact,
I was reasonably satisfied from my discussions with Mr.
Stone, who was chairman of the committee, that that was
so. However, the other day we received a communication
from Mr. Gerity asking what we had in fact done about
their submissions. I do not know whether he had not
gotten down to studying the bill in its revised form or
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not; I rather thought perhaps that must be so. In any
event, Mr. Mahoney is meeting with Mr. Gerity this
morning in Toronto, and I expect that that meeting will
probably satisfy Mr. Gerity about our intentions and
what we have done. I cannot speak for Mr. Gerity, of
course.

Senator Connolly (Ottawa West): I think this is very
good, because the impression I got was that Mr. Gerity
felt that the work done by the C.B.A. committee was
ignored.

Mr. Maxwell: No.

Senator Connolly (Ottawa West): Obviously from what
you say I was wrong about that.

The Deputy Chairman: It has not been ignored.

Senator Connolly (Oitawa West): The fact that the
department has seen fit to consult with him about the
provisions of the bill, and perhaps about their sugges-
tions, is all to the goed. I would think that perhaps we
should not finish the bill this morning, but should wait
until we find out the result of these conversations.

Senator Langlois: In view of what Senator Connolly
has just said, I think we would be well advised to post-
pone the conclusion of this bill until another sitting, until
we hear further about this. I suggest you contact Mr.
Gerity and find out if he is satisfied and invite him to
come here. We should leave our committee open to all
who wish to make representation.

The Deputy Chairman: There is no problem about that.
I have been in touch with Mr. Gerity. As a matter of
fact, he called me this morning just prior to my appear-
ance in this committee and he asked me if I had anything
new to report to him about whether the representations of
tlr}e Canadian Bar had been incorporated in the bill. I told
him I was in touch with Mr. Maxwell and that certain
recommendations of the committee of the Canadian Bar
h.ad been incorporated into the bill and that other provi-
sions had been rejected. I also spoke to him about Mr.
Mahoney meeting with him this morning, and he said he
Wwas waiting momentarily to hear from Mr. Mahoney, that
they were to meet this morning and discuss the bill as it
now stands and to determine to what extent the recom-
mendations of the committee of the Canadian Bar had
been incorporated into the bill.

We have been in close contact with Mr. Gerity. If he
wants ‘go appear before the committee we will be glad to
hear him. Anybody will be given every opportunity to
appear before the committee. No one has been shut off or
shut out from appearing or presenting any views before
this committee on this bill. Mr. Gerity certainly cannot
claim that he has not had the full co-operation of Mr.
Maxwell and the Justice Department officials in relation
to this bill, and I want to put this on the record so that it
is there permanently and clarified. He said he would
contact me later on this afternoon, following his meeting
with Mr. Mahoney. If at that time he is still of the
opinion that he wants to appear before this committee
we will invite him to appear and we will hear him. .

Senator Langlois: That is why I made the suggestion
that we should postpone consideration this morning.

The Depuiy Chairman: I wanted to make this explana-
tion first and I intended to make it even before you
raised your point.

Senator Connolly: Mr. Chairman, is the suggestion then
that we are about to adjourn, because I had a question
that I wanted to raise. Perhaps if you want to take a
little time the committee might care to sit for another 10
or 15 minutes.

Senator Langlois: As long as you care to sit.

Senator Connolly: I do not want to hold the committee
up.

Senator Langlois: We are not in a rush to leave.

Senator Connolly: Mr. Maxwell, a number of times
people have talked to me about federal boards, commis-
sions and tribunals, using their own expertise and evi-
dence, even after long hearings where evidence has been
submitted by interested parties and there has been cross-
examination. Sometimes when the hearings have been
completed the federal boards, on their own, gather new
evidence which they consider to be appropriate and valid
evidence and they proceed to come to a decision and to
write a judgment based to a large extent upon that new
evidence or at least affected by that new evidence.

I think the last example was a case where some law-
yers who had an interest on behalf of clients before the
National Energy Board found that, following the hearings,
the Energy Board had new evidence and, based on that
new evidence, they proceeded to write a judgment that
might not have been written at the conclusion of the
hearings. There was no opportunity for cross-examina-
tion on this new evidence. This particular case, as I recall
it, had to do with an evaluation of gas reserves in west-
ern Canada and the Canadian requirements. I think in
this case there were revised estimates submitted by the
Ontario Hydro, and without any cross-examination or
reopening of the hearings the board proceeded to write a
judgment based on the new figures.

That led me into a number of other things that had
been mentioned to me since I explained the bill. I must
say that I did not attempt any detailed explanation in the
Senate such as we are getting here. The question really
comes down to whether or not section 29 of the bill is in
fact necessary. I wonder if I could illustrate this, Mr.
Chairman, referring to the Railway Act. Section 53 of
that act allows an appeal with leave to the Supreme
Court of Canada from the Canadian Transport Commis-
sion on a question of law or on a question of jurisdiction.
Mr. Chairman, what I have tried to do is make a little
memorandum for my own information here and I am
going to refer to that in order to save the committee’s
time. The Jurisdiction of the Trial Division of the Feder-
al Court in respect to appeals under section 53 of the
Railway Act is ousted by clause 28(1) and (3), which I
think are pretty clear, and also by clause 30 of the bill
we have before us, although clause 30, subsection (2) may
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give the Trial Division jurisdiction in certain special
cases. Clause 18 of the bill we have before us does not
affect the appeal allowed by section 53 of the Railway
Act. I direct your attention to clause 28, subparagraph
(1. It says:

Notwithstanding section 18...

These are the words which I would like to emphasize. . .
...or the provisions of any other Act,...

which would include the Railway Act.
. ..the Court of Appeal has jurisdiction to hear...

an application. I am skipping places in subsection (1).

.. the Court of Appeal has jurisdiction to hear... an
application to review and set aside a decision or
order..u

made by a federal board, commission or other tribunal. It
goes on to say:

(a) failed to observe a principle of natural justice or

otherwise acted beyond or refused to exercise its

jurisdiction;
That is the first case. It seems to me that Mr. Maxwell
said—perhaps it was in the house committee—that the
example that I gave when I started this line of question-
ing might be overcome by the use of that subsection.
Perhaps I could stop here, even though I want to contin-
ue, and ask Mr. Maxwell whether, in his view, from now
on, under clause 28(1)(a) the federal tribunals and
boards are to be found by the rules of evidence?

Mr. Maxwell: No, Senator Connolly, that would not be
my view and I think that if that were the result it
would be a very serious one. Indeed, my feeling would be
that if we enacted a law requiring all the tribunals to
follow the rules of evidence, we would probably conclude
ultimately that we should give the matter to the courts
and abolish the tribunals, creating a few more courts. At
least, that would be my rather strong feeling towards it.

If I could now deal with what I think was the point
you were coming to, you talked about the board, after
the event, collecting additional evidence and making a
finding of fact, as I understood it, and that the person
that you would represent felt it was an erroneous finding
based upon that. I say to you, of course, that if it is not
erroneous, I do not think there is any basis for a com-
plaint. But if the tribunal—which is not bound by the
rules of evidence, and indeed that is one of the justifica-
tions for having a special tribunal, to start with—if they
s0 conduct their affairs that they take into consideration
information and evidence that is erroneous, and they do
it without a chance, off the record, apart from a person
being given a chance to cross-examine or deal with it, to
brevent that sort of error—then in my view that is the
very sort of thing that paragraph (¢) of sub-clause (1) of
clause 28 deals with: :

(c) based its decision or order on an erroneous find-
ing of fact that it made in a perverse or capricious
manner or without regard for the material before it.

Senator Connolly: “Material before it”, in this case—
the board might say that the material before it forces it

to go to that extreme. You could visualize a situation
where there was some doubt as to whether or not the
material before it was valid.

Senator Flynn: I think you are right when you say that
they might apply, because I think you could have a case
where a board would have, in a way, proceeded ex parte,
which is a principle of natural justice, and if you can
prove that the result from that is that there is a preju-
dice resulting from it. As you say, if you collect outside
evidence and it is wrong, and the result is a prejudice to
the party involved, I think (a) would apply, “failed to
observe a principe of natural justice...”.

Senator Connolly: Would Senator Flynn go so far as to

say that there might be doubt cast upon that outside
evidence?

Senator Flynn: You need to be able to prove that there
is prejudice. If the board found something, outside of the
hearing, which is true, which you cannot contest, I do not
think you would be able to obtain a judgment that would
reverse the decision of the board; but if you prove that
what they collected, this evidence they collected outside
of the parties being present, was wrong...

Senator Conmolly: Or doubtful?

Senator Flynn: Or doubtful, I think you could have
added to it in order to make the board decide other-
wise—I think then the appeal court would feel justified
to apply paragraph (@) of clause 28 and quash the
decision.

Mr. Maxwell: I agree, Senator Flynn. I think your
remedy would exist within the four corners of that
clause, whether you base it on paragraph (a) or on (c).

Senator Flynn: Or on (¢), yes.

Mr. Maxwell: It seems to me that a combination of
those two provisions covers the waterfront.

Senator Connolly: I am happy to have two eminent
authorities like Senator Flynn and Mr. Maxwell reas-
sure me on that point. May I go on?

An Hon. Senator: Are you leaving section 28, senator
Connolly?

Senator Connolly: No, I am leaving clause 28. I do not
call it “section” until it is in an act. I call it “clause”
while it is in a bill. Am I right?

Mr. Maxwell: You are right.

Senator Connolly: I remember having this debated in
the Senate one day and it taught me that. Now, clause
28(1) deals not with the standing section 18 or with the
provisions of any other act. The bill, coupled with para-
graphs (a), (b) and (c) of clause 28(1), would appear to
give the Federal Court of Appeal at least as wide a
jurisdiction as section 53 of the Railway Act confers upon
the Supreme Court of Canada. The Supreme Court of
Canada can hear an appeal on a question of law or
jurisdiction under section 53. Clause 28(1), with those
three subparagraphs, seems to be that wide.
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Mr, Maxwell: I would say, Senator Connolly, that they
are a good deal wider. That would be my view of the
matter. I think the appeal to the Supreme Court of
Canada under the Railway Act is really a fairly narrow
one, it is a question of law or jurisdiction, which again is
another question of law. I do not think the Supreme
Court of Canada would entertain the sort of
examination. ..

Senator Connolly: Did I say a question of “law or
fact”? I meant a question of law or jurisdiction.

Mr. Maxwell: In my view that is a much narrower one.

Senator Connolly: I would have thought so, too. To
re-affirm the intention to confer jurisdiction on the Fed-
eral Court of Appeal, in appeals taken under section 53
of the Railway Act, Schedule B in this bill, at page 62,
amends section 53 of the Railway Act itself, by substitut-
ing the words “Federal Court” for the words “Supreme
Court” or “Supreme Court of Canada” as the case may
be. Here really is the nub of my problem. Why in these
circumstances is clause 29 required? If I can summarize
it, it reads in part this way:

Notwithstandmg sections 18 and 28, where provision
is made by an Act of the Parliament of Canada for
an appeal to the Court,.

That is, the Federal Court.

to the Supreme Court,. from a decision. .
eral board..., that demsxo’n. ..is notb..

.of a fed-
.subject to

review...except to the extent...provided for in
“that” Act.

Which means, not this bill but the act which gives the
right of appeal, and in this case, in this example, it is the
Railway Act.

Now, I say, even though clause 28 may broaden the
grounds for appeal from a federal board, and I added in
my memo that it may be intended that they should be
broadened, and Mr. Maxwell already seems to confirm
that—clause 29 still would appear to restrict the grounds
of appeal, say under section 53 of the Railway Act, to
such matters and procedures as have hitherto applied, as
have hitherto prevailed. It would seem to me that not
only the statutory provisions are preserved. ..

Mr. Maxwell: They are.

Senator Connolly: ...but as well the decisions that
have been made under those statutory provisions. In this
circumstance, would it be desirable to remove clause 29
so that you would not have these restrictions; and if this
were done, what would be the result, in Mr. Maxwell’s
view.

Mr. Maxwell: The best way to answer you, Senator
Connolly, is to explain the philosophy behind this propos-
al, what we are trying to do here. We started off with the
view that we ought not to disturb any existing rights of
appeal that existed in a multitude of federal statutes. The

only change we decided to make was that we would take
the jurisdiction initially from the Supreme Court of
Canada; and, if you will recall my remarks of today, we
did that because we feel the Supreme Court of Canada
has been given an unconscionable burden in this area.
And we would put those rights of appeal in the new
Federal Court of Appeal. So what you then have to start
with is a large number of appeals from various kinds of
tribunals to the new Federal Court of Appeal. But those
appeals are almost invariably on a question of law or
jurisdiction.

So we have not really changed substantive rights at all.
The substantive right of appeal we are keeping intact,
and that is the philosophy of this bill. We recognize,
however, that those rights of appeal are not always very
satisfactory, because it is very difficuit to get a court,
which is entertaining an appeal on a question of law or a
question of jurisdiction, to examine and see precisely
how the tribunal has conducted its affairs. That is not the
sort of thing that you normally get.

So we felt that in addition to the rights of appeal we
would provide a right of review, and what you really
have is these two remedies joining, coming together in
the new Federal Court of Appeal.

In the case of the National Energy Board, for example,
that you mentioned earlier, you would have with regard
to anything that happened before that board two possible
remedies; but they would be to the one tribunal, namely,
the Federal Court of Appeal. That would be a right of
appeal that has existed for some time, but in addition
you would have a right of review. You could pursue one
or both at the same time before the same court, as you
wish.

Senator Haig: Before the same court?
Mr. Maxwell: Yes, the Federal Court of Appeal.

Senator Connolly (Ottawa West): If you took out clause
29, would you not have all that you say the bill purports
to give?

Mr. Maxwell: Well, clause 29 is there for other pur-
poses. For example, there are remedies that go to the
Governor in Council that we do not feel really you can
give to the courts.

Senator Connolly (Ottawa West): I appreciate that.

Mr. Maxwell: They are there for broad political pur-
poses and that sort of thing. Clause 29 really is there to
spell out the structure that I have just tried to explain.
We are not interfering with rights of appeal. They are
preserved in their fullness by clause 29. If you cannot get
your problem before the court with that right of appeal,
then you can follow your right of review, and that is
simply what clause 29 is there for. It explains or elicits
that philosophy.

Senator Connolly (Ottawa West): I noticed in line 29
and line 30 of clause 29 that you made an amendment in
the House of Commons and it is underlined.
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Mr. Maxwell: Yes, that is right.

Senator Connolly (Ottawa West): I had the greatest of
difficulty trying to understand why those words were
inserted. They are the words “to the extent that it may
be so appealed”.

Mr. Maxwell: Now, Senator Connolly, if I can tell you
about those words, I had been having some discussions
with Mr. John O’Brien of Montreal about this matter,
and oddly enough John O’Brien was concerned about the
very statute you are referring to, namely, the Railway
Act, because that is a very peculiar statute. Not only is
there a right of appeal to the Supreme Court, which will
now be the Federal Court, on a question of law and
jurisdiction, but there are also other powers.

Mr. O’Brien wrote to me saying that there was the
right of appeal to the Governor in Council. I wrote back
to him and said that I did not agree with him. There is
no right of appeal. But there is a statutory power in the
Governor in Council to do all sorts of things. He said, at
least as I understood him—and I should not really be
speaking for him, but it is odd that the point should come
up in the course of your question—he said that for years
lawyers had been talking about this as a right of appeal.
Indeed, he referred me to some cases where that sort of
language seems to have been used. I said that I felt that
that is loose language and that there is not really a right
of appeal at all. That is why those words as such were
put in.

Senator Connolly (Ottawa West): Were you thinking
primarily of the application to the Governor in Council
in rate cases?

Mr. Maxwell: Normally what happens on those
applications to the Governor in Council is that they are
dealt with on a policy basis. They are not dealt with,
really, on a legal basis at all, because, of course, if there
is a legal question the proper course is to put it before
the court. The Governor in Council deals with those
problems on a broad basis of policy.

Mr. O’Brien was concerned that if this was an appeal
to the Governor in Council that then really there would
be no jurisdiction. He was concerned that this review
jurisdiction might be ousted. And I told him that I do not
regard it as an appeal, that the statute does not say that
it is an appeal, but that it simply confers a power upon
the Governor in Council to reverse. Indeed, the Governor
in Council can act of its own motion without anybody
bringing anything to it.

So those words were added just, we thought, to put it
beyond argument that that is not an appeal within the
meaning of Clause 29. It is a right in the Governor in
Council which is an overriding right. It does not matter
What the right is, really; the Governor in Council can
deal with the problem as a matter of policy.

Senator Connolly (Ottawa West): And those underlined
words, then, simply preserve that right to go to the
Governor in Council in that case?

Mr. Maxwell: No. They do not preserve that right. But,
in my view, they preserve the right to go to the courts to
review, notwithstanding that the Governor in Council
can, as a matter of policy, reverse the whole thing,
ultimately, if it wishes to do so.

You see, if it could be argued that there was a right of
appeal to the Governor in Council within the meaning of
this thing, then there would be no right of review, and
that is what we are trying to avoid.

I do not know whether I have satisfied you or not,
Senator Connolly.

Senator Connolly (Ottawa West): It is a very com-

plicated subject. I still wonder whether Clause 29 really
does anything for you.

The Deputy Chairman: It does not hurt, in any event.

Mr. Maxwell: I think it does something, yes. It shows
how the rights of appeal that exist in a number of
federal statutes relate to the right of review, and without
that I do not think you would ever be able to figure it
out. Maybe you can’t anyway.

Senator Connolly (Ottawa West): You would not have
the review, if you did not have clause 29, you say?

Senator Flynn: No.

Mr. Maxwell: You need clause 29. As I say, it is in
there for two or three different reasons. One is that if
there are appeals to the Governor in Council given by an
act, then I would doubt very much that as a practical
matter there is any point in taking your case to a court,
because it is going to be dealt with as a matter of policy
anyway.

Senator Connolly (Ottawa West): You might have both.

Mr. Maxwell: Well, in the Railway Act you do have
both, but, of course, the Railway Act provision is not an
appeal, if one examines the language of the Railway Act.
At least I say it is not an appeal. Mr. O’Brien, who is a
very distinguished counsel, is dubitante about it, but
largely, I think, because of his long experience in the
railway field. Apparently people talk about there being
an appeal under that statute, although speaking for my-
self I would not use that term at all.

Senator Langlois: Mr. Maxwell, I wish to draw your
attention to the language used in the French version and
the English version of 28(c), which to my mind is quite
different and I would like you to draw this to the atten-
tion of your translators. Where we have “perverse” in
English, it has been translated as ‘“absurde”. There is
quite a difference between the two terms. A thing can be
absurd without being perverse and vice versa. Then “ca-
pricious” has been translated as “arbitraire”. Again you
have two totally different meanings, and this throws a
different colour on the right of review given there.

Senator Connolly (Ottawa West): You might have a
better appeal in French than in English, or vice versa.

Senator Langlois: Yes, and it is much easier to prove
absurdity than perversity.
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Senator Flynn: We always say that when we lose an
appeal—the judgement was absurd.

Mr. Maxwell: I can tell you this much, a great deal of
time was spent by our linguists on the translation of this,
and I am frank to say that I could not really say whether
they have done a proper job or not. But I do have an
assistant here, Madamoiselle Belisle who might be able to
add some clarification on that.

Senator Langlois: Through you I would suggest to
Madamoiselle Belisle that in French we have “pervers”
for perverse.

Madamoiselle Denis Belisle, Special Assistant io the
Deputy Minister, Department of Justice: But the meaning
is not the same, senator. We spent about four hours
translating the words because they were key words, and I
checked the translation with several translators. We
checked several dictionaries, and we found the best trans-
lation for “perverse” in English was “absurde”. If you
check in several dictionaries, you will find it so. “Per-
verse” in English does not have the same connotation and
does not mean “pervers” in French. It has a slightly
different connotation in English. This is a trick that the
English language and the French language have, you
have words that are quite similar. They are almost
spelled the same but the colouring of them has a differ-
ent meaning. There is nothing immoral about a “per-
verse” decision in English, whereas there is in French.

‘Senator Flynn: Would “perverse” equal “illogique”?
Mlle. Belisle: “Absurde.”

Senator Flynn: I mean in French “de facon illogique”.
“Illogique” would appear to me to be be a better word
than “absurde”.

_ Mr. Hopkins: “Perverse” in English has a moral
implication.

¥ Sepatqr Flynn: Well, “pervers” in French has a moral
implication. “Absurde” has no moral implication.

Mlle. Belisle: The same job was done with respect to
the word “capricious” and the best translation according
to all the dictionaries we have, and we have a complete
set of them, is “arbitraire”. I can assure Senator Langlois
that we spent at least four or five hours on this.

The Deputy Chairman: Well, I would be willing to
accept that.

Senator‘ Connolly: The other day we had another stat-
ute hgre 1n_which the word s-e-i-g-n-o-r-i-al was used. I
questioned it on the ground that it seemed to me that in
th.e Civil Code it should have been spelled s-e-i-g-n-e-u-
r-i-a-1, and this was accepted. The change was accepted
and it did not need an amendment.

Mr. Hopkins: Just to complete that particular story,
senator, it was found that in the Civil Code they used the
word “seignoral” and not ‘“seigneurial”. The Department
of Justice said that in the Oxford English Dictionary the

preferred spelling was “seignoral” and not “seigneurial”.
And therefore, as Senator Connolly says, a change was
made in the statute. And, as he said, it did not need an
amendment.

Senator Langlois: May I ask Mlle. Belisle if they have
discussed this problem with Professor Laurence, a lin-
guist in Montreal?

Mille. Belisle: No, we did not. We have very good
translators. But I did check it out with several lawyers to
see the exact meaning in the cases, in the words and
phrases and everything, so it is not just a dictionary work.
It was also a case of checking it out in several cases.

Mr. Hopkins: Both the English and the French have to
be read together, and between the two of them I think
the situation will be clear.

Senator Langlois: You are not supposed to do that any
more.

Mr. Maxwell: I must say I agree with what Mr. Hop-
kins has just said. I am reasonably certain that between
the English and the French here we have covered the
waterfront. If there is a difference, I hope it is not too
radical a difference. I do not believe there is. But it is a
difficult problem because of the different shades of mean-
ings these words can have.

Senator Flynn: In any event, as it widens the scope of
appeal it should be all right.

Senator Connolly: We had a problem like this on Bill
C-4, if you remember, and Senator Giguére came up with
either a French word or an English word—I don’t
remember which—and it seems to me we are going to
have this many times, particularly in bills of this charac-
ter, and I think the department is glad to see us think
about these things, and certainly we want to do what we
can to make it sure. But I think Mlle. Belisle has covered
the waterfront.

Senator Langlois: Mr. Chairman, I don’t want to cast
any doubt on the good work done by Mlle. Belisle.

The Deputy Chairman: Can we consider the work on
this bill has been completed subject to whether or not
Mr. Gerity wishes to appear before this committee?

Senator Flynn: Yes.

Senator Connolly (Oitawa West): Or his committee of
the C.B.A.

The Deputy Chairman: Well, he is the contact man
with us.

Senator Langlois: There seems to be a misunderstand-
ing between Mr. Gerity and Mr. Mahoney.

The Deputy Chairman: That is right. Mr, Gerity under-
took to contact me and Mr. Bouffard here following his
meeting with Mr. Mahoney. If he decides that he wishes
to appear before the committee, then we will arrange a
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date to hear him, and I shall notify the committee as to
the date. Now, if Mr. Gerity decides he does not wish to
appear before the committee, have I then the authority to
report the bill without amendment?

Some Hon. Senators: Agreed.

Senator Flynn: If you don’t see any problem of proce-
dure, then I don’t mind.

The Deputy Chairman: Then it all depends on whether
Mr. Gerity wishes to appear or not.

Senator Flynn: Do you think, Mr. Hopkins, there is a
problem in doing that?

Mr. Hopkins: There is never a problem unless it is
created.

Senator Flynn:
number here?

The Deputy Chairman: They should be here.

Senator Connolly (Ottawa West): Mr. Chairman, you
protect yourself on this. If you think another meeting of
the committee is required, then you summon it.

But maybe because of the small

The Deputy Chairman: You leave it in my hands,
then?

Hon. Senators: Yes.

The Deputy Chairman: Mr. Maxwell, we thank you for
coming to assist us and we shall advise you if we need
you further on this particular bill.

The committee adjourned.
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APPENDIX “A"

Proposals for Amendments to “An Act Respecting the
Federal Court of Canada”. Bill C-172 of the House of
Commons of Canada as Reported to the House of Com-
mons 21 October 1970. Stephen A. Scott, November 8,
1970.

1. It had been hoped to prepare a thorough study of the
matters dealt with by this Bill. The speed of its progress
through the House has unfortunately made this impossi-
ble. Nevertheless it is important to deal with a few of the
problems most readily apparent.

2. Serious injustice is possible whenever two related
matters must be dealt with in two different courts. With
the best will in the world proceedings may turn out to
have been taken in the wrong court. Taking new pro-
ceedings after a dismissal for lack of jurisdiction can be
extremely costly, futile, or even impossible; it will in any
event involve delay. Furthermore, two sets of proceed-
ings, with consequent expense and legal complication,
may have to be taken over one matter which should be
litigated as a whole. These problems are all much
aggravated when it is at the appellate stage, perhaps
even in the Supreme Court, that the lact of jurisdiction is
determined. Parliament has a responsibility to see that
these problems are kept to a minimum.

3. Under the present Bill conflicts may arise not only
between federal and provincial courts’ jurisdiction, but
also between the jurisdiction of the Trial Division and
that of the Federal Court of Appeal under section 28.

4. We do not think that the Bill would have been the
worse for making concurrent rather than exclusive the
jurisdiction of the Trial Division as regards Crown pro-
ceedings and “Extraordinary remedies” (sections 17 and
18). But if it is to be exclusive, Parliament should deal

more specifically with certain consequential jurisdictional
problems.

5. In proceedings under section 17 we think that a
plaintiﬁ ought to be able to implead in the same proceed-
ings, in addition to the Crown or its officers, all other
?elevant parties, and that the latter ought to be able to
implead third parties, so that the entire matter can be
settled in a single proceeding. We therefore propose the
addition of sub-section (6), which we think constitutional-
ly unobjectionable, to section 17, as follows:

“(6) In any proceedings governed by this section, any
person may be impleaded as defendant or third party
to try any claim which arises from the same or a
related source, and all parties to the proceedings

shall be granted the relief to which they are respec-
tively entitled.”

6. Jurisdiction under sections 18 and 28 gives rise to
particularly serious problems.

7. The first is the conflict between the jurisdiction of
the Trial Division and that of the Court of Appeal. They

are made mutually exclusive (s. 28(3)); yet it will often be
unclear whether the jurisdiction of the Court of Appeal
is available (because, for example, the judicial or quasi-
judicial character of the tribunal may be open to ques-
tion). Yet, as the bill stands, proceedings taken in the
wrong court must fail. What is more, where the Court of
Appeal does have jurisdiction [having it is sufficient; it
need not be invoked] on any of the grounds listed in
section 28, the whole ‘“decision” which is the object of
review is in its entirety put outside the Trial Division’s
jurisdiction under section 18, and not the less so when
the attack is on other grounds, or the application is for
other kinds of relief, than are permitted to the Court of
Appeal by section 28.

If the two cognate jurisdictions are to be kept in sepa-
rate hands, provisions should be introduced to eliminate
the consequences of conflicts. We propose the following:

That the period at the end of sub-section (3) of section
28 be deleted, and that the following be added thereto:

“; and

(a) the Court of Appeal shall then have all the
jurisdiction of the Trial Division but may direct
that Division to try any issue; and

(b) the Trial Division may order proceedings pend-
ing therein to be continued, whenever they appear
to be governed by this sub-section, as proceedings
of the Court of Appeal.”

8. Sections 18 and 28 also create difficult conflicts with
the provincial courts. In effect, section 18 ousts their
jurisdiction in favour of the Trial Division in a variety of
cases. But the boundaries of the Trial Division’s jurisdic-
tion cannot be so clearly defined that one will always
know in advance where to sue; yet to sue in the wrong
court is, as the Bill stands, fatal. It may not be clear, for
example, whether the authority (who may be an
individual person with a variety of functions) is, or pur-
ports to be, acting as a federal or provincial authority:
indeed, to find out by what right a person claims to act
one may have first to take the proceedings and await an
answer. One may have therefore to go deeply into the
merits in order to decide what should be a preliminary
question of jurisdiction. But it is not right that the pre-
rogative or other remedies by which jurisdiction is to be
tested should themselves be encumbered with jurisdie-
tional difficulties. It is not reasonable that such proceed-
ings should be dismissed—it may be in the Supreme
Court of Canada—because they were commenced in the
Federal Court rather than in the provincial courts, or
vice-versa.

We suggest a two-fold solution. First, marginal cases
ought to be allowed to remain in whatever jurisdiction
the proceedings were commenced. Second, provision
should be made for transfer of proceedings where juris-
diction is declined. We repeat in this context the proposal
made in paragraph five above respecting the impleading
of additional defendants and third parties.
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We accordingly propose:

That the words “actual or alleged” be inserted before
the words “federal board, commission or other tribu-
nal” wherever these words occur in section 18; and
That section 18 as so amended be renumbered as sub-
section (1) of section 18, and that additional subsections
be added to section 18 as follows:

“(2) Subsection (1) does not exclude the jurisdiction
of any other court to hear and determine on the
merits proceedings to which no objection has been
made on grounds of jurisdiction, or to which objec-
tion has been made but overruled.”

“(3) A court which declines jurisdiction by reason of
subsection (1) may order the record of its proceed-
ings to be transferred to the Trial Division, which
may order that the proceedings be continued as pro-
ceedings of the Federal Court, and may make such
orders as the interests of justice may require.”

“(4) When the Federal Court dismisses proceedings
for lack of jurisdiction under this section it may
order that the record be transferred to any court
which appears to it to be a court of competent juris-
diction, and such other court may order the proceed-
ings to be continued as its own and make such other
orders as the interests of justice may require.”

“(5) Subsection (6) of section 17 of this Act applies
to proceedings under this section.”

9. Section 2(g) so defines ‘“federal board, commission or
other tribunal” as to exclude from judicial review per-
sons acting, or purporting to act, under so much of the
common law and pre-Confederation statute law as lies
under federal legislative jurisdiction. The same is true of
miscellaneous legislation of the United Kingdom Parlia-
ment since Confederation which may be held to extend
to Canada as part of the law thereof.

Proceedings thereon—for example, a quo warranto
challenging persons holding pre-Confederation statutory
offices under federal or apparent federal jurisdiction—
can, as the Bill stands, only be taken in the provincial
courts. Yet there seems to be no reason why, given the
general tenor of the Bill, such proceedings should be
excluded from the competence of the Federal Court, or
why a determination that the office is, for example, pro-
Vincial, should result, not in a determination of the
merits, but in a dismissal for lack of jurisdiction.

There remains, secondly, also the “extraordinary reme-
dies” (as the Bill calls them) against persons not acting
under an Act of the Parliament of Canada, but directly
under the British North America Act itself. It is not
unknown, for example, for a quo warranto to be brought
against a Privy Councillor: R. v. Speyer; R. v. Cassel,
[1916] 1 K. B. 595; [1916] 2 K. B. 858. Such proceedings
Must, as the Bill stands, be brought:in the provincial
courts only. There seems to be no reason to exclude them
from the jurisdiction of the Federal Court, given the
tenor of the present Bill.

The legislative authority of Parliament to confer the
'Wo foregoing kinds of jurisdiction rests, we suggest, not
Mmerely on the enumerated heads of federal legislative

authority, but also on the general jurisdiction with respect
to the peace, order and good government of Canada, the
whole coupled with section 101 of the British North
America Act, 1867.

While suggesting that the Federal Court be given the
foregoing types of jurisdiction, we can see no reason to
exclude them from the provincial courts. Indeed, if the
Federal Court is, as we suggest, given jurisdiction there-
in, and if, contrary to our suggestion, this jurisdiction is
made exclusive, it will become necessary to vary our
draft subsections (2) and (3) above to make them mention
not only subsection (1) but also our draft subsection (6).

We propose:

That section 18 be further amended by the addition

thereto of the following provisions as subsection (6)
thereof:

“(6) The Trial Division has concurrent original juris-
diction in cases which would fall within subsection
(1) were section 2(g) of this Act so read that the
words “an Act of the Parliament of Canada”
included:

(a) the British North America Act, 1867, its amend-
ments from time to time, and any order, rule or
regulation made under any of them;

(b) So much of the common and statute law as is
continued subject to the legislative authority of the
Parliament of Canada by section 129 of the British
North America Act, 1867, or by any enactment or
instrument extending that section, or the rules of
law therein, to any part of Canada; and

(c) any Act of the Parliament of the United King-
dom, and any order, rule or regulation made there-
under, not within paragraph (a), enacted since the
first day of July, one thousand eight hundred and
sixty-seven, extending to Canada as part of the
law thereof, and subject to the legislative authority
of the Parliament of Canada.”

10. Similar difficult jurisdictional conflicts arise also
under subsection (5) of section 17. A court should in
principle be able to decide easily at the outset of its
inquiry whether it has jurisdiction. Yet the very object
of the inquiry under section 17(5) may be to decide a
controversy whose very merits turn on the question
whether the person who is the subject of the proceedings
is, or is not, in contemplation of law, a member of the
Canadian forces, or whether he is serving outside
Canada. He may be challenging, for example, the validity
of his induction or the renewal of his term of service. He
is put in the dilemma of contending that he is a member
of the Canadian forces serving outside Canada in order
to get the jurisdiction to issue the writ necessary to
vindicate his contention that he is not a member of the
Forces, or not serving outside Canada. And if in the end
the Court decides the question in the negative, this,
as section 17 stands, produces no result on the merits, but
only a dismissal for lack of jurisdiction. Even the very
question whether the person was a member of the forces,
or was serving abroad, might well be relitigated so far as
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any substantive rights turned upon them—there being no
determination, therefore no res judicata, on the merits,
but only on the jurisdiction.

We suggest the following:

That subsection (5) of section 17 be amended by the
deletion of the words “any member of the Canadian
Forces serving outside Canada”, and the substitution
therefor of the following:

“any person who is, or who is alleged for purposes of
jurisdiction to be, a member of the Canadian Forces
serving outside Canada; but this does not exclude the
jurisdiction of any other court to hear and determine
the merits of proceedings to which objection on
grounds of jurisdiction either has not been made or
has been overruled; and where such a court declines
jurisdiction, it may order that the record be trans-
ferred to the Trial Division, which may order that
the proceedings be continued as proceedings of the
Federal Court and may make such other orders as
the interests of justice may require”.

11. As there may be situations, however unusual,
where the authority of the Crown is exercised abroad
without legislative provision (see cases cited in Ex parte
Mwenya, [1960] 1 Q. B. 241), it may be desirable to add
to subsection (1) of section 55 the following:

“or to which, at common law, the process of a
superior court enjoying mutatis mutandis the powers
of the superior Courts at Westminster may run”.

12. Though the problem is much less acute in the case
of concurrent than of exclusive jurisdiction, it may often
be unclear until the end of the proceedings whether, in
law and in fact, the subject-matter of the litigation was
strictly within the heads of concurrent jurisdiction. Take
t.hg example of bills and notes. The merits of much
litigation on this general subject are concerned with
yvhether the instrument which gives rise to the proceed-
Ings exactly fits within the complex and stringent defini-
tions of bill of exchange and promissory note. This may
be seen in such recent cases as John Burrows Ltd. v.
Subsyr.face Surveys Ltd., [1968] S.C.R. 607; Toronto-
Dominion Bank v. Parkway Holdings Ltd., [1968] 1 D. L.
R. (3d) 716; and Range v. Corporation de Finance Bel-
védére, [1969] S.C.R. 492. In the two latter cases, the

proceedings, even assuming that the Crown had been
party, (see s. 23), probably would as the Bill now stands
have been dismissed for lack of jurisdiction had they
been taken in the Federal Court. Yet it was only in the
Supreme Court of Canada that the instrument in the
Range case was held not to be a promissory note.

The restriction of section 23 to bills and notes cases in
which the Crown is party doubtless drastically reduces
the importance of the particular illustration given. But
the problem is equally applicable to the other heads of
concurrent jurisdiction. We suggest that, when the matter
is open to enough doubt that no one takes objection to
the jurisdiction of the court, and the judge before trial
does not dismiss the proceedings proprio motu for lack of
jurisdiction, or he actually sustains his jurisdiction,—that
this is basis enough for the Trial Division to hear and
determine the case on its merits. Such principles are no
novelty in the definition of judicial jurisdictions. Is it not
usual to give a court, for example, jurisdiction where the
plaintiff claims, say, five hundred dollars, rather than
jurisdiction where the plaintiff is entitled to five hundred
dollars, (which would mean a dismissal for lack of
jurisdiction only, where, after trial on the merits, the
award was four hundred and ninety-nine)? We would
apply these principles to the definition of Exchequer
Court jurisdiction.

We propose the following:

That section 26 be amended by the addition of the
following:

“(3) The jurisdiction of the Trial Division under
sections 20 to 26 of this Act extends to hearing and
determining on the merits proceedings to which no
objection has been made before trial on grounds of
jurisdiction and which have not been dismissed
before trial proprio motu by the Trial Division on
grounds of jurisdiction, and also proceedings to
which objection has been made but overruled.

“(4) When the Federal Court dismisses proceedings
for lack of jurisdiction under those sections it may
order that the record be transferred to any court
which appears to it to be a court of competent juris-
diction, and such other court may order the proceed-
ings to be continued as its own and may make such
other orders as the interests of justice may require.”
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APPENDIX “B”

Bill C-172: An Answer to Constitutional Objections by
Stephen A. Scott

1. Federal Court Jurisdiction at Law and in Equity

Suggestions have been made in some quarters that Bill
C-172 may be ultra vires quoad jurisdiction in relation to
all causes of action not founded directly on federal stat-
utes. On this reasoning the Federal Court could entertain
no proceedings for enforcement of rights at common law
or in equity, even in areas of federal legislative jurisdic-
tion, as, for example, industrial property (clause 20 of the
BilD).

Such objections should not go unanswered. In the first
place it must be pointed out that it is very easy indeed to
convert a right of action at law or in equity into a
statutory right. One simply enacts to the effect that
“there shall be a remedy under this Act in every case
where a remedy would be available at common law or in
equity”, and one is then left with an undeniably statuto-
ry right of action, which even the objectors admit, can
then be confided to the jurisdiction of the courts of
Canada. Surely, then, looking at the matter as one of
principle, the distinction thus put forward is too trivial to
form the line of demarcation of constitutional authority.
Looking at the authorities, the result seems the same.
Laskin says, Canadian Constitutional Law, 4th ed., 1969,
p. 817

¢ “Laws of Canada” must also include common law
which relates to the matters falling within classes of
subjects assigned to the Parliament of Canada’,

and describes as “extravagant” the argument that Parlia-
ment cannot empower courts of Canada to hear and
fletermine cases arising on pre-Confederation law within
its legislative authority (p. 819):

“This flies in the teeth of s. 129 of the B.N.A. Act
and of the well-known and established line of cases
governing its application”. ..

Anglin, J., speaking for a majority of the Supreme Court
of Canada in The King v. Hume; Consolidated Distilleries
Ltd. v. Consolidated Exporters Corporation Ltd., [1930]
S.CR. 531 at 534-5, contrasts “laws enacted by the
Dominion Parliament and within its competence” with
“the whole range of matters within the exclusive juris-
diction of the provincial legislatures”. Matters within
federal legislative jurisdiction are obviously not in the
latter category; they are either in the former or not
Contemplated in the learned judge’s comments at all. The

rivy Council, indeed, speaks in Consolidated Distilleries
Ltd. v. The King, [1933] A.C. 508 at 522 of “actions and
Suits in relation to some subject matter, legislation in
Tegard to which is within the legislative competence of

e Dominion” as being within the permissible compe-
tence of the courts of Canada.

Indeed, it would seem that if the distinction suggested
Were well founded, clause 18 also, giving the Court juris-
ction to grant extraordinary remedies, would equally
open to the same objection. Where, for example, is the

substantive federal Act giving injunctive relief? Clause
18 itself merely gives jurisdiction to issue injunctions
where there is a substantive right thereto, something
which must be decided ab extra; yet clause 18 is not
thought to be constitutionally objectionable, and, in the
light of Three Rivers Boatman Ltd. v. Conseil canadien
des Relations ouvriéres, [1969] S.C.R. 607, could not be
thought so, even if one did not accept that (as suggested
at p. 618) Parliament’s legislative jurisdiction was exclu-
sive with regard thereto.

2. Suits by the Crown and Third Party Proceedings

The Consolidated Distilleries decisions do however
create difficulties of another kind. The remarks of the
Privy Council may be thought to cast a degree of doubt
in the permissible scope of what is now clause 17(4) of
the Bill:

“"

(4) The Trial Division has concurrent original
jurisdiction
(@) in proceedings of a civil nature in which the

Crown or the Attorney-General of Canada claims
relief ....”

The well-known dicta of the Privy Council in Con-
solidated Distilleries Litd. v. The King, [1933] A.C. 508 at
p. 521-2, begin with what is not a statement of their
Lordships’ reasons but a report of counsel’s argument
against jurisdiction:

“It was suggested that if read literally, and without
any limitation, that sub-section would entitle the
Crown to sue in the Exchequer Court and subject
defendants to the jurisdiction of that Court, in
respect of any cause of action whatever, and that
such a provision would be ultra vires of Parliament
as one not covered by the power conferred by the
Parliament of Canada conferred by s. 101 of the
British North American Act.”

Lord Russell of Killowen for the Board then continues:

“Their Lordships, however, do not think that sub-
section (d), in the context in which it is found, can
properly be read as free from all limitations. They
think that in view of the three preceding sub-sec-
tions the actions and suits in sub-section (d) must be
confined to actions and suits in relation to some
subject-matter, legislation in regard to which is
within the legislative competence of the Dominion.
So read, the sub-section could not be said to be ultra
vires, and the present actions appear to their Lord-
ships to fall within its scope.”

Of these remarks two things must be said. First, they
profess only to construe the section and to uphold it as
construed—not to rule on the constitutional validity of
any wider provision. Indeed their Lordships explicitly say
at pages 520-21:

“The point as to jurisdiction accordingly resolves
itself into the question whether the language of the
Exchequer Court Act upon its true interpretation
purports to confer the necessary jurisdiction...
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Their Lordships are anxious to avoid expressing any
general views upon the extent of the jurisdiction
conferred by S. 30, beyond what is necessary for the
decision of this particular case. Each case as it arises
must be determined in relation to its own facts and
circumstances.”

Second, it was unnecessary to consider the possible
constitutional basis of a wider jurisdiction.

On the principle of the matter, it is difficult to see why
rights of the Crown, say, under a bond given even at
common law, or in monies had and received to its use, or
arising from the conversion of its chattels, should not,
equally with its rights in land, be “public property”
within section 91(1A) of the British North America Act,
1867, and within section 101 as being “in relation to some
subject-matter, legislation in regard to which is within
the legislative competence of the Dominion,” the Privy
Council’s phrase quoted above. Indeed, in assessing the
scope of jurisdiction appropriate to a court of crown
claims, as it must have appeared to the British Parlia-
ment which in 1867 enacted sections 91 (1A), 101 and 129
of the British North America Act, one may usefully
refer to the history of the English Exchequer, whose
development supports a jurisdiction far wider than the
jurisdiction here contended for.

Third party proceedings present more difficulty. In The
King v. Hume; Consolidated Distilleries Ltd. v. Con-
solidated Exporters Corporation Ltd., [1930] S.C.R. 531 it
was held that, where the Crown sued a defendant on
certain bonds, the jurisdiction of the Exchequer Court
glid not extend to claims by the defendant by way of
indemnity over against third parties.

: The statute there in question did not however purport
in terms to give any such jurisdiction; it was only the
rules which were invoked for that purpose. It is submit-
ted that the decision is binding authority only as to the
jurisdiction of the Exchequer Court under the Act of
1927 and the rules made thereunder.

Ne‘{ertheless, certain remarks of Anglin, C.J.C. for the
majority of the Court comment on section 101 of the
B.N.A. .A.Ct’ and these, though not strictly necessary to
tpe decision, weigh against a general third party jurisdic-
tion here contended for.

The .answer to such objection is two-fold. First, the
reasoning of Anglin, C.J.C. seems to be precisely that
which led to the decision of the majority of the Supreme
Court of Canada in Winner v. S.M.T. (Eastern) Ltd. and
A.-'G. Can., E1951] S.C.R. 887, decisively rejected by the
Privy Coun(;ll on appeal in A.-G. Ont. v. Winner, [1954]
AC 541 whlph held, contrary to the Supreme Court, that
a single business undertaking could not be severed, for

constitutional purposes, into two, one interprovinecial and
the other intra-provincial.

The Privy Council said (at p. 581-2):

“No d_oubt the taking up and setting down of pass-
engers journeying wholly within the province could

be severed from the rest of Mr. Winner’s undertak-
ing, but so to treat the question is not to ask is there
an undertaking and does it form a connection with
other countries or provinces, but can you emasculate
the actual undertaking and yet leave it the same
undertaking or so divide it that part of it can be
regarded as inter-provincial and the other part as
provincial.

“The undertaking in question is in fact one and
indivisible. It is true that it might have been carried
on differently and might have been limited to activi-
ties within or without the province, but it is not, and
their Lordships do not agree that the fact that it
might be carried on otherwise than it is makes it or
any part of it any the less an interconnecting
undertaking.”

So likewise here, it is submitted, when the principal
litigation is substantially and fairly within the compe-
tence of courts of Canada, Parliament must equally be
entitled to empower the same courts to decide incidental-
ly thereto all matters which a reasonable legislator would
consider a single whole and as such appropriate for
simultaneous determination as a whole. The question is
not whether some of the issues might have been severally
triable here or there, but whether those issues, as they
did arise, were in the circumstances parcel of litigation
fairly begun in a court of Canada.

There is indeed nowadays scarcely a page of provincial
legislation on civil procedure that does not testify to the
reasonableness of trying third party issues as part of the
principal proceedings and in one court.

Not the least of such provisions may be found in the
Quebec Code of Civil Procedure, 13—14 Eliz. II, S.Q.
1965, C. 80; thus under Art. 172 the defendant may

“in the same proceeding constitute himself cross-
plaintiff to urge against the plaintiff any claim aris-
ing from the same source as the principal demand, or
from a related source.”

By Article 216:

“Any party to a case may implead a third party
whose presence is necessary to permit a complete
solution of any question involved in the action, or
against whom he claims to exercise a recourse in
warranty.”

By Article 34:

“When, in answer to an action before the Provincial
Court, a defendant makes a claim which itself would
be within the jurisdiction of the Superior Court, the
latter is alone competent to hear the entire case, and
the record must be sent to it at the diligence of the
parties.”

The second answer to such objections lies in the very
terms of section 101 of the B.N.A. Act. It is desirable
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from time to time to give some attention to the Act itself,
and not only to what has been said about it. The addi-
tional courts contemplated therein must be “Courts for
the better Administration of the Laws of Canada.” So
long as the court’s heads of jurisdiction are fairly and
squarely within the “laws of Canada”, it cannot be that
the court ceases to be within s. 101 merely because, for
the better administration of those laws, it is allowed

some additional incidental jurisdiction. It is not unreason-
able for Parliament to believe that its laws are better
administered when the subject is not forced to have
recourse to another court, with the certainty of expense
and the possibility of delay and conflicting judgments, on
a matter which could fairly be considered parcel of the
principal matter of litigation.

Queen’s Printer for Canada, Ottawa, 1970
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The Honourable A. W. ROEBUCK, Chairman
The Honourable E. W. URQUHART, Deputy Chairman

No. 3
WEDNESDAY, DECEMBER 2, 1970

Third and Final Proceedings
on Bill C-172,

intituled:

“AN ACT RESPECTING THE FEDERAL COURT
OF CANADA”

REPORT OF THE COMMITTEE

(Appendices and Witnesses:—See Minutes of Proceedings)



THE STANDING COMMITTEE ON
LEGAL AND CONSTITUTIONAL AFFAIRS

The Honourable A. W. Roebuck, Chairman
The Honourable E. W. Urquhart, Deputy Chairman

The Honourable Senators:

Argue Hollett
Aseltine Lang
Belisle Langlois
Burchill Macdonald (Cape
Choquette Breton)
Connolly (Ottawa West) *Martin
Cook McGrand
Croll Méthot
Eudes Petten
Everett Prowse
Fergusson Roebuck
*Flynn Smith
Gouin Urquhart
Grosart Walker
Haig White
Hayden Willis

*Ex officio member

(Quorum 7)



Orders of Reference

Extract from the Minutes of Proceedings of the Senate of Monday,
November 16, 1970.

Pursuant to the Order of the Day, the Senate resumed the
debate on the motion of the Honourable Senator Connolly,
P.C., seconded by the Honourable Senator Lamontagne, P.C.,
for the second reading of the Bill C-172, intituled: “An Act
respecting the Federal Court of Canada”.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator Connolly, P.C., moved, seconded
by the Honourable Senator Kinnear, that the Bill be referred
to the Standing Senate Committee on Banking, Trade and
Commerce.

The question being put on the motion, it was—
Resolved in the affirmative.

Robert Fortier
Clerk of the Senate

Vg o



Minutes of Proceedings

Wednesday, December 2, 1970
3)

Pursuant to adjournment and notice the Standing Senate
Committee on Legal and Constitutional Affairs met this day at
10:30 a.m.

Present: The Honourable Senators: Urquhart (Deputy Chair-
man), Burchill, Cook, Croll, Eudes, Fergusson, Gouin, Haig,
Hayden, Hollett, Langlois, Macdonald (Cape Breton), McGrand and
Prowse. (14)

In attendance: Mr. E. Russell Hopkins, Law Clerk and Parlia-
mentary Counsel.

On Motion of the Honourable Senator Langlois it was Resolved
to print 800 copies in English and 300 copies in French of these
proceedings.

The Committee resumed consideration of Bill C-172, intituled:
“An Act respecting the Federal Court of Canada”.

The following witnesses were heard in explanation of the Bill:

Mr. D. S. Maxwell, Deputy Minister of Justice and Deputy Attorney
General of Canada;

Mr. John Mahoney, Q.C., Special Counsel to the Department of
Justice.

On Motion of the Honourable Senator Langlois it was ordered
that the Letter and related appendix received from Mr. Francis
Gerity, Q.C., Toronto, Ontario, as well as “A Brief from the Bar of
the Province of Quebec to the Government of Canada on Bill
C-172” be printed as appendices to these proceedings. They
:;pp:ared in the proceedings as Appendices “A” and “B” respec-
ively.

After discussion and on Motion of the Honourable Senator
M.acdonald (Cape Breton), it was Resolved to report the said Bill
without amendment.

At 11:30 a.m. the Committee adjourned.

ATTEST: Denis Bouffard,
Clerk of the Committee.



Report of the Committee

Wednesday, December 2, 1970

The Standing Senate Committee on Legal and Constitutional
Affairs to which was referred the Bill C-172, intituled: “An Act
respecting the Federal Court of Canada”, has in obedience to the
order of reference of November 16, 1970, examined the said Bill
and now reports the same without amendment.

Respectfully submitted.

Earl W. Urquhart, Q.C.,
Deputy Chairman.

23183
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The Standing Senate Committee on Legal

and Constitutional Affairs

Evidence

Wednesday, December 2, 1970

The Standing Senate Committee on Legal and Constitutional
Affairs, to which was referred Bill C-172, respecting the Federal
Court of Canada, met this day at 10.30 a.m. to give further
consideration to the bill.

Senator Earl W. Urquhart (Deputy Chairman) in the Chair.

The Deputy Chairman: Honourable senators, you will recall that
at our last meeting on November 26, we completed our review of
Bill C-172 with the exception of representations we were awaiting
from Mr. Gerity of Toronto. Mr. Gerity does not wish to appear
before our committee, but wrote a letter to our Clerk, dated
November 26, 1970. He attached an appendix, which contains
restated portions of a letter to Mr. Maxwell, the Deputy Minister of

Justice and Deputy Attorney General of Canada, dated March 16,
1970.

Perhaps we could have this correspondence incorporated into
our proceedings.

(For text, see appendix.)

We have Mr. Maxwell with us again this morning. Since a copy of
Mr. Gerity’s letter and the appendix was distributed to all
honourable senators, I presume that you are familiar with their
contents.

Perhaps Mr. Maxwell could introduce Mr, Mahoney to honoura-
ble senators and deal with Mr. Gerity’s representations.

Mr. D. S. Maxwell, Deputy Minister of Justice and Deputy
Attorney General: Thank you very much, Senator Urquhart.
Honourable senators, at the outset I wish to observe that Mr.
Gerity’s letter to the Clerk of the Committee dated November 26,
1970 is, as I understand it, written on his own behalf and not on
behalf of the Bar committee of which he wasa member. We have
had extensive dealings with this committee.

I have with me Mr. Mahoney, who has been our special adviser
With regard to the admiralty side of this particular bill. Since he has
Carried out most of the discussions with that Bar committee and,
indesd, reported to the Canadian Bar itself with regard to this
Matter in Halifax, I think he is in a better position that I to deal
With Mr, Gerity’s letter.

Mr. J. Mahoney, Special Counsel, Department of Justice:
Honourable chairman, first of all I should explain the status
of the Bar committee. The committee of the Bar Association
Was set up at the 1969 meeting of the Bar in Ottawa. It consisted of

. A, J. Stone of Toronto, Mr. Jean Brisset of Montreal and Mr.
Francis Gerity of Toronto.

The purpose of the committee was to form a liaison with the
department and myself in relation to advice to the department
respecting the revision of shipping laws. In this case their attention
was given particularly to that part of of the revision dealing with the
repeal of the Admiralty Act which, of course, is accomplished by
this bill,

The committee was of a very informal nature. It was not
recognized formally by the department, but its function was simply
to enable us to deal with three prominent members of the
Admiralty Bar without having to go to the Admiralty Bar generally
for advice on technical matters relating to the admiralty in the bill.

In its functioning, I met with the committee on several
occasions, and indeed the advice of the committee was incorporated
in the early drafting of this bill, so that even though the liaison was
of an informal nature I think I should assure honourable senators
that there was a considerable input into this bill by the committee. I
feel that should be made clear so that there will be no misunder-
standing; this particular committee of the Bar Association, and the
individual members of it as well as the members of the Bar
generally, had even more opportunity than is usually the case to
make their feelings known on this bill.

The last meeting of the committee took place early in April of
last year. The purpose of that meeting was simply to tie together
some of the loose ends and to make any final suggestions that had
to be made before the bill went to the Commons. At that time the
committee made four recommendations. I should add, even prior to
that copies of the bill as it had been presented in the House of
Commons were distributed, as honourable senators know, very
widely to the members of the Bar, and we had received quite a
number of comments from individual members of the Bar as well, so
at the meeting in April we took into account those individual
comments as well as the comments of the committee of the Bar
Association.

The four points that were raised by the committee were
considered then within the department, and two of the four were
the subject of amendments that were put forward by the honour-
able Minister of Justice in the Commons committee. Those two,
which I will deal with first, related to clause 22(2) paragraphs (d)
and (g). These amendments were simply a clarification of the
original bill in order to emphasize, in paragraph (d), that the claim
for damage caused by a ship included a claim for loss of life or
personal injury. This had been intended in the original draft, but the
comments from a number of members of the Bar made it clear that
there was some misunderstanding of it.

Senator Hayden: At the present time, before this bill may
become law, what is the position, and where is your right to be

exercised if there is a death by reason of negligence in the operation
of a ship.
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Mr. Mahoney: Do you mean before this bill becomes law?
Senator Hayden: Before this bill passes into law.

Mr. Mahoney: That is under the existing Admiralty Act?
Senator Hayden: That is right.

Mr. Mahoney: There is similar provision in the existing Admi-
ralty Act, and so far as loss of life is concerned under the fatal
accident provisions of the Canada Shipping Act, in conjunction with
the jurisdiction under the Admiralty Act, so there is not any change
there, What has been done in this bill is to clarify and set out in
much greater detail the distinct heads of jurisdiction of the Federal
Court on its admiralty side.

In the Admiralty Act, as honourable senators know, the
jurisdiction is fairly generally stated, and stated in a rather confusing
manner in that section 18, which deals with jurisdiction, sets out
some general heads of damage and then refers to a schedule to the
Admiralty Act, which schedule is in fact section 22 of the Supreme
Court of Judicature Act of the United Kingdom of 1925. That
section, which was adopted as a schedule to the Admiralty Act, sets
out further heads of jurisdiction, and there is some duplication
with section 22.

Senator Hayden: But if this present bill does not take away any
rights, it may detail them but it does not take them away, and plus
your section 4, which carries through the original jurisdiction under
the statutes existing before this bill comes into force, you say:

The court of law, equity and admiralty in and for Canada
now existing under the name of the Exchequer Court of Canada
is hereby continued. . . .

Therefore, if you are going into detail, unless you specifically
destroy some right, every right that exists at that moment flows into
the new court.

Mr. Mahoney: Yes, this is true.

Senator Hayden: The same court under the new name. Is that
not right?

Mr. Mahoney: Quite so.

Senator Hayden: Then what is the worry about whether you are
too specific or not specific enough?

M‘r. Mahon_ey: I do not think there is any worry about that so far
as this committee or Mr. Gerity is concerned. I did want to point
out the two changes that were made in the bill as a result of the

final recommendations of the committee, and this was one of them.
It is simply a clarifying change.

The other is also a clarifying change, and it is contained in clause
43(8). Again in the original draft it was intended that this
subsection should cover multiple ship collisions, and it was felt that
the word “ship” would include the plural, as it no doubt would, but
the comments we received from the Bar made it clear that there was
some misunderstanding of this, so that section was amended to
make it quite clear that the action for collision included action for
damages in multiple ship collisions. Those were the two changes that
were made, not just as a result of the meetings with the Bar, but also

as a result of comments that had been received from a number of
other sources.

Senator Hayden: I take it you call them clarifying because
actually they do not change the law?

Mr. Mahoney: This is quite right. They make no change whatever
in the law, but there was a fear that there might be misapplication .
by the Bar or misinterpretation by the court in that they were not
completely clear.

As to the recommendations that were made by the committee,
but which were not carried on by the department, the first one was
with reference to clause 2 paragraph (b). This brings up a point that
was raised a few moments ago about the carrying on of the past
jurisdiction of the court. Clause 2 paragraph (b) contains a
definition of Canadian maritime law, This phrase ‘‘Canadian
maritime law” is a new phrase in the legislation that was not
referred to in the act and, therefore, it is a new piece of
phraseology, although the purpose of it is to define in general
terms the jurisdiction which the Admiralty Court had under the
Admiralty Act. That section has to be read or should be read in
conjunction with section 42 which section simply carries on the past
jurisdiction of the court.

Senator Hayden: What is the objection, the use of the word
“Canadian”?

Mr. Mahoney: The objection, sir, is really to the use of the
linked words, “Canadian, maritime and law” and essentially
Canadian. The basis of the objection which has been made here is
that this may impose some limitation on the court. This was a point
which was not discussed at the last meeting with the committee
because it had been discussed on a number of occasions before, It
was certainly my opinion at that time and still is that while Mr.
Gerity had put forward this point of view that it was not one which
was supported by the other members of the committee. At the final
meeting of the committee all that was discussed was that we could
put forward to the department a proposed change to take out the
words “Canadian maritime law” and use the words ‘“‘admiralty law”
instead,

In the discussions which followed that meeting it was felt that
this was a very good description of the jurisdiction of the court and
that it should be retained as it was. The point of this definition
really is to make completely certain that the Federal Court retains
all aspects of admiralty jurisdiction which it has had in the past and
while the jurisdiction of the court has been broadened and clarified
in this bill it was felt that we should make it abundantly clear that
any ancient head of jurisdiction which had been lost in the process
of time was still retained by the court.

Senator Hayden: May I ask you a question? Is there not some
quibbling on this definition of Canadian maritime law? After all, all
it purports to do is to carry forward any applicable law under the
Admiralty Act or any other statute and as it may be altered or
changed under this bill.

Mr. Mahoney: This is quite right.
Senator Hayden: Am I missing something?
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Mr. Mahoney: I do not believe so, sir. I felt that it was clear and
the committee of the Bar, as a whole, also felt it was clear. My point
was that the jurisdiction of the Admiralty Court and the jurisdiction
of this court can be traced back through quite a large number of
statutes, both Canadian, as well as statutes of the United Kingdom
going back into the eighteenth century. Rather than detailing all of
this it was felt that a definition of Canadian maritime law was a
desirable feature of the bill so it was put in this way. Quite honestly,
I do not believe that it will impose any restrictions on the courts,
certainly the use of the term Canadian in relation to maritime law.
It would not impose a restriction because the court may have
reference to foreign law and often does, but that foreign law is not
assertive but merely persuasive. Once it has been referred to and
adopted by the court then it becomes Canadian law and as such is
applied by the court in future cases. I do not believe that this
section will raise any problem whatsoever.

The fourth and final point which was raised in the committee is
dealt with by Mr. Gerity in the appendix to his letter. This is the
second page of that appendix and I am deliberately skipping a point
he raised which I will come back to later. The point I want to
discuss for a moment now is the very last one in his appendix. This
relates to section 46, paragraph (ix) on page 27 of the bill. Under
this section the court may make rules governing the appointment of
nautical assessors and the trying or hearing of a cause or other
matter wholly or partly with the assistance of assessors.

The committee of the Bar Association felt, from practical
experience in the past cases, that this rule should include some
restriction which would make the questions put by the court to the
assessor and the answers of the assessor a part of the record of the
court. This is a practical consideration and all of the members of the
committee felt that it should be so and indeed other members of the
Bar had made the same sort of comment. However, there was no
question that section 26, the general rule-making power, does give
the court power to make a rule saying exactly that. The court can
do it in its rules if it wishes to and if it put the recommendation of
the Bar Association into this paragraph would it, in effect, be a
restriction on the rule-making power? None of the other paragraphs
contained restrictions. Section 46 is a generally worded section
which gives the court a fair degree of amplitude in making and
changing rules and this seems to be a very desirable way of doing it.
It was for this reason that we felt no restriction should be placed on
that rule.

Senator Hayden: What is the duty of the assessor?

Mr. Mahoney: His duty is simply to assist the judge in answering
technical questions.

Senator Hayden: If you make the questions and answers part of
the record and then get into an appeal, what is the basis of the
appeal—the reasons for judgment of the judge? What if he has
Misinterpreted what the assessor has said to him?

Mr. Mahoney: This certainly could impose a complicated feature.
While it may well be that the rules relating to assessors may need
Some  clarification by the court I strongly feel that restriction
should not be imposed in the statute itself.

Mr. Maxwell: If I may project, I think perhaps I have the same
difficulty as Senator Hayden, because I think there is a good deal of
confusion in the minds of some people about what assessors are
supposed to be and how they are to function. Certainly the words
that are underlined in Mr. Gerity’s letter, in my view, do not make
any sense at all. He obviously had something else in mind because
who is to put the questions to whom? I can only assume from what
I have been able to learn from people who know more about
admiralty practice than I do and I do not know much, that it must
be questions put by the judge to the assessor. In my way of thinking
it would be a rather curious sort of proceeding to have that form
part of the record. I would assume they would have to be regarded
as witnesses. I think there is a great deal of confusion.

Senator Hayden: If that is going to happen then counsel for all
parties should have the opportunity to examine and cross-examine
so as to clarify.

Mr. Mahoney: It might be added that the usefulness of the
assessors to the court might be severely restricted. It is for this
reason that recommendation was followed.

1 would like to return to the point raised by Mr. Gerity at the
bottom of page 1 of his appendix and at the top of page 2. The
reason I dealt with this is that these two points he has raised were
not part of the recommendations of the committee at the last
meeting. They were points which had been disposed of much earlier
in meetings with the committee and therefore I deal with them in a
different manner.

The first suggestion which he makes, and made earlier as well, is a
proposed change, or new rule (x):

rules providing for consular notice where the nature of the
action and the national character of the ship indicate such
necessity.

He refers there to the present rule 47(a) which does contain that
requirement in some instances in the case of foreign ships, those
instances being particularly matters of possession, wages, and this
sort of thing.

Again it did not seem to fit into the general nature of section 46
that this sort of specific rule making power need be put in section
46. It is something which can be done under the general rule making
authority, if necessary.

I would like to point out in addition that whether or not there is
such a rule in the appropriate cases the Canada Shipping Act does
contain provision for notice to consuls in the case of actions

brought against foreign ships in certain cases, so there is statutory
authority provision for this.

Senator Hayden: That statutory provision is effective, is it not?

Mr. Mahoney: Yes.

Senator Hayden: It can be used for all the purposes that are
covered in this memorandum.
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Mr. Mahoney: Indeed. The present rule 47(a) is a genuine rule of
the court in the sense that it is for the convenience of the court, but
it is not a substantive provision. A substantive provision is contained
in the Canada Shipping Act and presumably will continue to be
contained in any successor to the Canada Shipping Act.

Senator Hayden: It is procedural, is it not?

Mr. Mahoney: Yes. The second one is perhaps more important.
Mr. Gerity has listed it under suggested paragraph (y). This relates to
the procedure for the arrest of a sister ship. It was made clear, not
only to the committee but to the Bar Association generally at the
1969 convention that in considering overall revision of certain laws
it was not proposed to put the rules for the arrest of a sister ship, or
the substantive provision for the arrest of sister ships, into any
successor to the Admiralty Act. It was proposed that this sort of
provision would be contained in the Canada Shipping Act or in
some successor legislation.

Just to clarify the meaning of the sister ship provision, these are
provisions which first came to be adopted by a number of maritime
nations around 1955 or 1956 as a result of an international
conference. They simply allow, in appropriate cases, for the arrest
not just of the ship which has done the damage but of any other
ship owned at the same time by the same owner. It is simply an
extension of the right of arrest and it is a desirable feature and all
the members of the Bar agree that it is a desirable feature.

The reason I go into the past detail about this is that, in spite of
the fact that it was made quite clear that we did not propose to deal
with it in this statute, almost every written comment that we
received on the bill mentioned this particular point, that the sister
ship provision had not been included. I think the answer is the same
now as it was earlier, that these are substantive provisions, that they
are better off in another statute than they are in the strictly
procedural rules. They have no real place in a statute which relates
almost entirely to jurisdiction, and certainly they would not have a
place in a rule making statute, because it would really mean enacting
substantive law in that rule making statute and enacting it in a very
difficult way, subject to all sorts of future changes which would not
be subject to parliamentary scrutiny. So for these reasons we felt
this was not the place to put it.

! Senator Hayden: I was going to say that we have a reputation here
in the Senate for being very concerned about giving anybody below
the status of Parliament the right to enact substantive law.

Mr. Mahoney: I think, sir, that is really the key to the objection
here that if any such provision were contained in the rule making
statute it‘ would be wide open to all sorts of objections and this is a
Yery serious subject which involves possibly ratification of an
international convention.

Senator Hayden: Which might not be approved?

Mr. Mahoney: Which might not be approved and therefore this is
simply not the right place to deal with it. The Bar had been assured
that at some point in the general revision of shipping laws this
matter will be dealt with, because it is a desirable feature,

Senator Hayden: I suppose the purpose of arresting or having
authority to arrest a sister ship is really to enforce the provision of
security at an early date. Otherwise the assets may disappear from
the jurisdiction of the court,

Mr. Mahoney: That is basically it. It gives one added power to
arrest to an existing power.

Senator Cook: The ship that does the damage might be all
smashed up or destroyed.

Senator Hayden: That is right. There may not be much value left
there.

The Deputy Chairman: And the Canada Shipping Act, Mr.
Mahoney, is presently under revision?

Mr. Mahoney: That is right.
The Deputy Chairman: And you are connected with that revision.

Mr. Mahoney: Yes. These are all the comments I had to make on
the letter and on the relationship with the committee, but I will be
happy to try to answer any other questions on the admiralty
provisions, if any honourable members have questions?

The Deputy Chairman: Honourable senators, are there any further
questions?

Senator Hayden: I do not like to do all the talking, but I would
like to say that as one member of the committee I do not feel there
is anything in the submissions to the committee which would make
us concerned about making changes in the bill which is before us
now.

The Deputy Chairman: Is that the general opinion of the
committee, honourable senators, that the representations made by
Mr. Gerity would not provoke any change in the bill as it is
presently before us.

Hon. senators: Agreed.

The Deputy Chairman: Thank you very much, Mr. Mahoney. I
want to thank you very much for appearing this morning before our
committee and for giving such an informative and detailed analysis
of the submissions that have been made by Mr. Gerity and for
answering these submissions to the complete satisfaction of the
Legal and Constitutional Affairs Committee. Thank you very much.

Honourable senators, in addition to the representations received
from Mr. Gerity, you also receive a photo copy of a brief from the
Bar of the Province of Quebec. That is the second thing we have to
deal with. Mr. Maxwell will deal with this brief. We circulated the
brief yesterday to all members of the committee and I presume that
you are familiar with the contents of the brief,

Honourable senators, would you rather have Mr. Maxwell deal in a
general way with the brief, or are there specific questions which you
would like to address to him?

Senator Hayden: Perhaps Mr. Maxwell will refer to the various
points.
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Mr. Maxwellk Thank you very much, Senator Urquhart. This brief
deals with a number of matters, only some of which represent
constructive criticism of the bill.

The first point is the suggestion in the brief that perhaps we are
premature in reducing the retirement age of the judges of this new
court. That, of course, is a question of policy which I suppose can
be argued both ways. They point out that people are living longer
now than in the past. While that is no doubt true, people are also
generally retiring a little earlier, at least in most circles.

I think the Government was highly motivated to reduce the
retirement age. This is to be a travelling court, throughout the
country, both Trial and Appeal Branch. That sort of extensive travel
is harder on people than that involved in some of the other courts
which do not travel quite so far. However, that is a question of
policy and I cannot say much about it. I think most people feel it is
amove in the right direction.

The Deputy Chairman: There is no question about that.

Mr. Maxwell: Secondly, they raise the question of the oath of
office, which appears in clause 9 of the bill. The brief suggests that
it might be removed. I may say that this was considered at one
stage. We decided against removing the oath of office. Most people
felt that a person taking a statutory office should be prepared to
give some sort of public undertaking that he is prepared to carry out
properly the duties and functions attached to that office. If he is
not prepared to do that, one might question whether or not he
should be appointed at all. We did not prescribe a form of oath in
this case. It is a fairly flexible provision and it would appear to me
at least to be quite reasonable.

Senator Hayden: What is the difference between an oath of office
and the formal acceptance of the appointment?

Mr. Maxwell: 1 do not know exactly what they have in mind. I
would presume that they would simply file a letter saying they
accept the appointment which, I suppose, must by implication carry
Wwith it an undertaking to perform the duties of the office. Speaking
for myself, and this again may be a matter of cosmetics, I would
think there must be some virtue in a person taking office
undertaking to perform the duties and functions of that office.

Senator Prowse: Is not the oath of office actually formal
acceptance of the office?

Mr. Maxwelk That would be so, of course.

Senator Hayden: Having regard to the procedures which I
Understand are followed I do not think the appointment would be
Made unless there were first an indication that the person being
Considered would accept it.

) Mr. Maxwell: Normally, for example, a peison appointed to the
Judiciary indicates his acceptance and there is a subsequent oath of
Office before he functions as a judge.

Senator Langlois Does this brief not confuse the whole hypo-
thesis of the oath of allegiance?

Mr. Maxwell: I think you may be right, senator.

The next point, which is laboured to some considerable extent, is
the constitutional aspect. This committee has already heard some
discussion of this. As a matter of fact, Professor Scott when he was
here last week discussed this problem and, indeed, took a
completely different view of the constitutional position than is
taken in this paper. Its suggestion in a nutshell is that Parliament
cannot confer jurisdiction to deal with a cause of action on a
Federal Court unless it has in fact enacted some kind of substantive
law in relation to it.

The issue turns on the meaning of the “laws of Canada™ as that
expression was found in the British North America Act. Speaking
again for myself, I am of the view that this matter is determined and
decided by a case which is in fact referred to in the brief. It is that
of Consolidated Distilleries Limited, found at page 11 of this
translation, where there is a passage quoted from Lord Russell of
Killowen with regard to what is presently section 30, subsection (d)
of the Exchequer Court Act.

I think that the writer of this brief recognizes that this case does
appear to decide the question that he is putting in issue. He simply
seems to suggest that there may be some doubt with regard to it. My
submission is that there really is no doubt about this proposition.
However, even if there were I should have thought that we would be
unduly chary if we did not confer this jurisdiction where we feel it
ought to be. In that case it could be challenged if desired. I feel that
the matter is really beyond argument at this stage basically because
of the Consolidated Distilleries Limited case.

Page 15 of the brief seems to agree with the provisions of the bill
which gives review jurisdiction to the new Federal Court. The fourth
paragraph reads:

We do not believe we have to challenge the constitutionality
of these two sections, taking for granted the constitutionality
of the acts governing federal bodies.

The next point related to appeals to the Supreme Court of
Canada, at page 16. The brief seems to take no objection to that set
of provisions. A good deal of this brief seems to be basically in
support of the contents of the bill.

At page 18 the brief appears to agree with the contents of the bill
respecting place of sittings.

At page 19 the brief seems to question the provision of the bill
giving the court jurisdiction with regard to bills and notes. I am not
certain that they are aware of the fact that we have modified that
clause, which is 23, so as to restrict the jurisdiction to cases where
the Crown is a party to the proceedings. That was a change that we
made in committee in view of some of the criticism that had been
raised with respect to this jurisdiction being given to the Federal
Court. That that restriction would substantially meet the point.

The document seems to agree with the provisions with respect to
prescription. It makes a comment on page 19, I guess it is, about the
disclosure provisions respecting government documents and the
public interest, (clause 41) although I do not think their comment is
really very critical. They recognize that basically what we are trying
to do is to clarify some rather confused law on the subject of the
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production of documents that are perhaps not to be disclosed
because of some public interest.

They make comment on the French text, which I have looked at.
I am not really an authority on the French text, but it seems to me
that while there is a small difference in the actual word for word
translation, on balance it does not make any difference in the total
meaning of the context as I conceive of it. We, of course, are not
now necessarily translating word for word. We used to translate
word for word, which sometimes produced undesirable meanings in
one language or the other.

Now, therefore, we are trying to get the right meaning in both
languages, whether or not they are actually word for word
translations. In short, we are trying to have two versions that mean
the same thing regardless of whether or not the words are literally
translated.

Moving along, they seem to support what we have done about
commencing proceedings against the Crown.

There is another comment, on page 21, about certain evidentiary
provisions that we have included. They agree with the substance of
the provisions we have included. Again they take issue with the
translation. Here again, as I have looked at this translation it seems
to me that it does not matter that they are not literally translated;
in my submission that does not really change the result. I think they
mean the same thing whether there is a literal translation or not.

Gentlemen, I am not sure that there is anything in the balance of
the paper that is really deserving of great comment. I do not see
anything that can be taken as critical of the provisions of the bill as
they are written.

The Deputy Chairman: So generally you would say the brief
supports the bill?

Mr. Maxwelk It would seem to, subject to certain exceptions that
I have mentioned. I think the bill is generally supported.

Senator Hayden: It is a useful commentary.
Mr. Maxwell: Yes.

Senator Hayden: And I think they should be thanked for sending
it.

The Deputy Chairman: Oh yes, indeed.

Mr. Maxwell: The one final matter that I suppose I should
mention—

The Deputy Chairman: Before we dispose of this brief, perhaps we
should record that we are indebted to the Bar of the Province of
Quebec for their exhaustive analysis of and well written brief
relating to Bill C-172, and perhaps a letter should go forward from
the committee thanking them for their interest in this piece of
legislation.

Honourable senators, the third and final matter has to do with the
memorandum I received last evening from Senator John Connolly,
who is the sponsor of this bill. A copy of that memorandum was
distributed to all honourable senators this morning.

I should like to ask Mr. Maxwell if he would deal with the points
raised by Senator Connolly in that memorandum.

Mr. Maxwell: I did not want to do that Mr. Chairman, because this
relates to a matter Senator Connolly raised at the last session. It is a
sort of follow up to the discussion we then had. I think Senator
Connolly has fooled me to some extent, because he phoned me
yesterday and said he was going to put the question in writing
because he could not be here. I understood what the question was
and said I would be quite happy to make some further comment
about this problem. However, he did not tell me he was going to ask
me to do some digging, which I have not really got around to doing.
That is on the second question. That catches me somewhat off
guard this morning.

However, to go back to the real question, which is how the
provisions of the Railway Act function, perhaps I should just
mention to honourable senators that under the provisions of that
act there is a right in the Governor in Council—the act does not say
appeal—the Governor in Council can in effect reverse, indeed on its
own motion, or on an application made by the interested person,
any judgment or order of the commission. In addition to that power
in the Governor in Council-I am going to call it a power because in
my view it is not an appeal as this would be ordinarily understood
by most lawyers, although I think lawyers who have been dealing
with this area tend to regard that as an appeal, and they talk that
way. At least, Mr. John O’Brien tells me that is the way they talk,
and he is very familiar with this area; we have had some discussions
and I am sure he is right that this is the way they talk, but it is not
the way I would talk. Perhaps we are attributing loose language to
people like Mr. O’Brien, but this is the sort of thing that does
happen. Anyway, there is this power in the Governor in Council to
reverse any judgment or order of the Transport Commission. In
addition, there is an appeal—and the word “appeal” is used in the
provisions of the Railway Act—to the Supreme Court of Canada on
any question of law or jurisdiction, if I recall the language, which is
pretty general language.

I should point out to you that the right to go to the Governor in
Council is completely unrestricted; the Governor in Council can
really set aside an order whether it is legal or whether it is not legal;
the power is virtually legislative.

Mr. E. Russel Hopkins, Law Clerk and Parliamentary Counsel:
And has done so on several occasions.

Mr. Maxwell: Indeed.

Senator Hayden: The Governor in Council can function only to
the extent that he has authority to function.

Mr. Maxwell: That is right, but within the framework of that
statute the Governor in Council has a very, very broad power
indeed.

Mr. Hopkins: Have you got the number of the section? I have the
act here.

Mr. Maxyvell: I th.ink b§Sically the position we take is that the
Governor in Council ordinarily would not reverse. I think it is
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section 53. Ordinarily he would not reverse an order of the
commission on the basis of a question of law.

Senator Hayden: But are we concerned about that, what he may
or may not do?

Mr. Maxwell: I do not think so.

Senator Hayden: Is not it whether you shut the door on his right
to do anything?

Mr. Maxwell: Yes, that is the issue. That, of course, turns on
whether or not that power in the Governor in Council is an appeal. I
have taken the position that it is not an appeal. If it is not an appeal,
it is quite clear that the new remedy we are giving, the remedy of
review, is available, along with, of course, the right of appeal to the
Supreme Court of Canada; that remains intact. It will be the new
Court of Appeal now, but it will remain intact. There will be the
right of review. Of course, in addition to that, the overall power of
the Governor in Council to do whatever he is authorized to do
under that statute remains in full force.

Senator Hayden: If there is any possibility that the Governor in
Council might decide that the provisions in this bill would prevent
the Governor in Council from entertaining an application because it
is in the nature of an appeal.

Mr. Maxwell: Perhaps it would be helpful if I read the provision
in question, section 53, subsection (1) beginning with the Governor
in Council:

The Governor in Council may at any time, in his
discretion, either upon petition of any party, person or
company interested, or of his own motion, and without any
petition or application, vary or rescind any order, decision,
rule or regulation of the Board, whether such order or
decision is made inter partes or otherwise, and whether such
regulation is general or limited in its scope and application;
and any order that the Governor in Council may make with
respect thereto is binding upon the Board and upon all
parties.

So you see it is a very broad power, Senator Hayden. I do not know
if you were looking at that from the standpoint of new legislation
Whether you would like it very well. It is an extremely broad power.

Senator Hayden: If you look at section 29 in the bill it says:

Notwithstanding sections 18 and 28, where provision is
expressly made by an Act of the Parliament of Canada for an
appeal as such to the Court, to the Supreme Court, to the
Governor in Council or to the Treasury Board from a
decision or order of a federal board, commission or other
tribunal made by or in the course of proceedings before that
board, commission or tribunal, that decision or order is not,
to the extent that it may be so appealed, subject to review or
1o be restrained, prohibited, removed, set aside or otherwise
dealt with, except to the extent and in the manner provided
for in that Act.

) Senator Cook: I notice that they use the word “appeal” and not
&evieWn.

Mr. Maxwell: That is quite so. The question, I think, which has
been concerning Senator Connolly and Mr. O’Brien, if I can refer to
him again, is whether this power in the Governor in Council to
rescind—whether that power in section 53(1) that I have just read of
the Railway Act is an appeal so as to prevent the right of the review
that is conferred by clause 28 of the bill. My submission is that it is
not an appeal of that kind at all. As a matter of fact, it is not an
appeal at all, but a very broad power. This thing becomes manifestly
clear in my view when you read later on the provision that gives the

actual right of appeal to the Supreme Court of Canada. This is
subsection (2) which says:

An appeal lies from the Board to the Supreme Court of
Canada upon a question of law, . .

That is the classical language that is used to create a right of appeal.
That is a right of appeal and to that extent, of course, you would
not use review, but an ordinary appeal provision.

Senator Hayden: That would be a matter of choice. There is
nothing to prohibit the Governor in Council from dealing with the
question of law after the Supreme Court of Canada made a
pronouncement.

Mr. Maxwell: Exactly. The Governor in Council, regardless of a
legal wrong or right can change it. It is a matter dealing with the
problem as a policy issue, That is not an appeal at all in my view in
ordinary technical legal language. This is the discussion that I have
had back and forth with Mz, O’Brien in Montreal and I think
Senator Connolly is concerned about the same point.,

Senator Cook: It could be reviewed on facts which were not
argued at all.

Mr. Maxwell: Certainly. That, as I understand it, is the point of
concern that is reflected.

Senator Hayden: I added the words to Senator Cook’s statement
“where circumstances” which might include even a change of
Government.

Mr. Maxwell: It might indeed. Gentlemen, I apologize, because I
did not know that Senator Connolly was going to ask me just what
statutes, and I cannot recall them at the present time. I did not have
time to do my homework. I cannot really give you a detailed answer
to his second question. I do not really think it matters, because in
point of fact, what we are doing here in clause 29 is trying to have a
very general scheme that will take care of not only the existing
statute law, but statute law that may well result in the future. One
may quarrel with the policy of this, but where a statute does give an
appeal to the Governor in Council we feel it would be improper to
try to have the court review, because really under normal
circumstances such an appeal is given and there are some statutes
where the Governor in Council is dealing with that problem on a
policy basis ordinarily and not on a legalistic basis. It is not too well
equipped to deal with a dispute in parties on a litigious basis.

Senator Hayden: Mr. Chairman, has our Law Clerk expressed
any view?
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Mr. Hopkins: I never like to repeat anything as well expressed as
has been done by Mr. Maxwell I agree entirely. I am not expressing
a view on the question of policy. The policy apparently is that if
there is an appeal provided, which is properly an appeal in the
statute, the review procedure is excluded.

Mi. Maxwell: To the extent it can be appealed.

Mr. Hopkins: Yes, and that is the language of the section. 1
expressed my views with regard to the policy question. 1 have often
wondered why it was that the other statutes weren’t amended to
provide for the review procedure instead of being the alternate to
the statutory provisions.

Mr. Maxwell: That was considered and it was felt at this stage of
development that a lot of people would feel we were taking
something away and 1 think we need to have a little bit of
experience.

Mr. Hopkins: We do amend some of the statutes.

Mr. Maxwell: Yes. We have left the appeal. The existing appeals
have been left intact. The only thing we have donc is to take the
appeal directly from the Supreme Court and give it to the new
Court of Appeal, because we feel that the Supreme Court of Canada
should not have the initial and final appeal. We feel that is at least
an improper use of the Supreme Court of Canada and it is one of
the reasons why we have the new Federal Court of Appeal. That is
the only change we have made in the right of appeal.

Mz. Hopkins: That is a question of policy.

Mr. Maxwell: I think, Senator Urquhart, that isall I can do.

Senator Hayden: Mr. Maxwell, if you want to make what you
think is clear and absolutely clear you have to have a definition of
appeal in the bill, that is, an appeal does not include the procedure
by which you apply to the Governor in Council.

Mr. Maxwell: You are quite right. We could have written that
kind of definition to deal with the Railway Act specifically. Indeed,
that ran through my mind. I felt that really we did put in some
words. We talked about appeals as such and things of that sort. You
may think that is not much of an improvement. I thought it was a
slight improvement over what we had. I feel quite sirongly that
there is no problem.

Senator Hayden: The ordinary connotation of the word
“appeal” would include a petition to the Governor in Council. You
notice I said the “ordinary connotation” of the word.

Mr. Maxwell: Perhaps, but you have to look at this thing in the
context of the section in which it appears. For example, if it simply
said that someone could petition the Governor in Council then the
Governor in Council could do something and then one might say it
is more of an appeal than this one. This power is one that really can
be exercised without anybody taking an appeal at all. One may say
it is more of an appeal than this one, but this is really one that can
be exercised without anybody taking an appeal at all.

The Deputy Chairman: Honourable senators, are there any
further questions? Are we in a position now to report the bill
without amendment?

Hon. Senators: Agreed.

The Deputy Chairman: It is agreed that the bill be reported
without amendment. Mr. Maxwell, on behaif of the Legal and
Constitutional Affairs Committee, I should like to express our deep
appreciation and thanks to you for attending three meetings of our
committee in relation to Bill C-172. Your help and assistance and
guidance and your legal expertise have been of inestimable value to
us in arriving at a decision on this bill. We thank you very much
indeed and we are looking forward to having you on other occasions
before our committee, because we feel you are a good witness, you
are well informed and you certainly do your homework well.,

Mr. Maxwell: Thank you very much, Mr. Chairman. I certainly
look forward to coming back.
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APPENDIX “A”

Francis Gerity, Q.C.,
Suite 701, 20 King Street West,

Toronto. November 26, 1970.

Denis Bouffard, Esq.,

Clerk, Committec on Legal and
Constitutional Affairs,

The Senate,

Ottawa, Canada.

Re: Bill C-172
Dear Sir:
Further to our telephone discussion of this afternoon and to the
kind offer of your Chairman, Senator Urquhart, to hear members of
our committee in respect of the above-mentioned Bill, I take this

opportunity to put before the Honourable Senator and his
Committee some observations in the light of these discussions.

(i) The committee of the Bar consisted in the Chairman of the
Maritime Law Section (A. J. Stone, of Toronto) and Maitre Jean
Brisset and myself,

(i) Some lack of clarity in communications between the
Department of Justice and our Association gave rise to a misunder-
standing in respect of our previous submissions going forward to the
Committee of the Lower House.

Secs. 2(b) 42 and 46

At this time, therefore,

(a) Maitre Brisset and -myself do not seek to avail ourselves of
the opportunity given by your Chairman to appear before the
Committee. Mr. Stone is currently heavily engaged in the aircraft
crash Inquiry (proceeding before Gibson, J.). In effect, in view of
what has been said in (ii) above we have no desire to hold up the
normal progress of the Bill at this stage, but

(b) in response to the kind offer made, I append hereto some of
our observations in respect to the enumerated sections of the Bill,
marginally noted, in the hope that they may be of assistance at this
time,

Yours sincerely,

FG:DB
Copies to:
The Honourable E. W. Urquhart
D. S. Maxwell, Esq., Q.C.
A. J. Stone, Esq.
Jean Brisset, Esq., Q.C.

APPENDIX

Restated portions of letter to Deputy Attorney General of Canada
dated March 16, 1970:

“SECOND: Of the comments mentioned, and enclosed with mine of
February 24, 1 propose now to reduce these (since a large part of
them have found their way into the Bill) to the following:

Sec. 2(b)

(i) Section 2(b) — I continue to find difficulty as to the
need for a section in this form, since nowhere else in the whole
statute do I find any furtiier reference to “law” save in section 3
and I have not yet lost my original feeling that the statement in this
form will not enlarge the jurisdiction but tend to narrow it.

In effect, if the Federal Court of Canada, on its admiralty side, is
now to have unlimited jurisdiction in relation to maritime and
admiralty matters (as conferred by this statute) and such jurisdic-
tion as was exercised by it in the past, then the only necessity that I
can see in this part of the Act is a definition of maritime law, droit
maritime, I have already suggested that the association of the words
“Canadian”, “maritime” and “law” will result in litigation as to
whether that was the law applied by the court prior to the coming
into force of the Act and whether after that event the decisions of

the courts of the several Provinces and other countries are to be a
part of it.”

Sec. 42

These remarks apply equally to Section 42. This section
does nothing to clarify Section 2(b) but to reinforce the objection
stated.

“(iii) These being sections not previously shown to me, I turn to
section 46 — Rules. I believe it desirable to include amongst the
enumeration of 46 (1) (a)

(x) rules providing for consular notice where the nature of the
action and the national character of the ship indicate such necessity
(see present Rule 47(a)),

(y) for the arrest of a sister ship of the same ownership, as an
extension of the ordinary right in rem. It was said that this was to
be provided in some other statute, but frankly I believe very
strongly that it should be provided in this section and so given
statutory force.”

“It has been kind of you to receive these several memoranda and

to devote time from your heavy engagements to their consider-
ation.”

At this time we also suggest the addition of certain words to
subsection (ix):

(ix) rules governing the appointment of assessors and the trying
or hearing of a cause or other matter wholly or partly with the
assistance of assessors, and to make part of the record the questions
put and the answers given by the assessors, and”
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A BRIEF Are not these things vestiges of feudalism and of an age when

such solemn undertakings had practical significance they have long

FROM since lost? One may even doubt whether they have retained any

psychological or educational value to justify the waste of time and

THE BAR OF THE the pointless paperwork involved in administering them, and the risk

of legal complications—inherent in the requirement that the oath of

PROVINCE OF QUEBEC office be sworn.
%0 Should not this oath be replaced by a formal acceptance of the

THE GOVERNMENT OF CANADA
ON
BILL C-172

An Act respecting the Federal Court of Canada

First reading: March 2, 1970

November 1970
1. Retirement Age

At a time when average life expectancy is increasing, is it
advisable to lower the retirement age from 75 to 70, as proposed
under section 8(2) of the bill?

The federal Government doubtless intends to suggest that
Parliament also lower the retirement age for judges of the Supreme
Court of Canada and of county or district courts. We can assume
that the federal Government has similar plans with respect to the
higher provincial courts, but this would require an amendment to
section 99(2) of the Constitution (added by the British North
America Act (1960) and brought into force on March 1, 1961),
which prescribes 75 as the retirement age for judges of these courts.

At the very least, should not the federal Government preserve
the present uniformity with respect to the retirement age for all the
judges it appoints—in other words, wait until it is in a position to
lower the retirement age for judges of higher courts before lowering
that for the other judges?

2. The Oath of Office

(The members of the Quebec Bar are not unanimous on this
point)

Are not the oath of office and the oath of allegiance outdated
formalities devoid of any legal significance? The oath of office adds
nothing to the obligations of the person who swears it, and is never
invoked against him. Nor is it necessary to use a person’s oath of
allegiance against him in order to secure a conviction on a charge of
treason or sedition, even under a monarchical system.

appointment in question?
3. The Constitutional Aspect

1. The jurisdiction of the Federal Court should be restricted to
federal legislation (as opposed to federal legislative power that has
not been exercised and matters of law that are provincial responsi-

- bilities).

A number of provisions in the bill (like the corresponding ones
in the existing Act) give the Court exclusive or concurrent
jurisdiction with respect to disputes involving the federal Govern-
ment or a “federal board, commission or other tribunai” (these
terms being defined in the bill), or concerning matiers in which the
Parliament of Canada has power to legislate, even if such disputes do
not otherwise turn on any federal law or regulation,

This is so in the case of such sections as:

Bill C-192 Existing Act (the Exchequer
Court Act, R.S.C.
1952, c. 98)

17(1) 18(1)(@), (b), (0), (d), and (f)

17(2) 17, 18(1)(@), (b) and (h) and 19

17(3)(a) and (b) 18(1)(g)

17(3)(c) 24

17(4)(a) 29(a) and (d)

17(4)(b) 29(c)

17(5) 18(L)(4)

19 30(1)

20 21

23 (no corresponding provisicn)

Going into greater detail with respect to two of these examples,
we would note that:

a) section 20 of the bill, in addition to granting the Trial
Division of the Federal Court exclusive jurisdiction in cases of
conflicting applications for patents of invention or for the registra-
tion of copyrights, trade marks or industrial designs, and in cases of
applications to annul patents or to have an entry in a register of
copyrights, trade marks or industrial designs made, expunged or
varied, grants it concurrent jurisdiction “in all other cases in which a
remedy is sought under the authority of any Act of the Parliament
of Canada or at common law or in equity, respecting any patent of
invention, copyright, trade mark or industrial design”; and that

b) section 23 of.th.e bill (which is new, except insofar as it
mplies to railways within a province) grants it “concurrent original
jurisdiction as well between subject and subject as otherwise, in all
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cases in which a claim for relief is made or a remedy is sought under
an Act of the Parliament of Canada or otherwise in relation to any
matter coming within the class of subject of bills of exchange and
promissory notes, aeronautics, or works and undertakings con-
necting a province with any other province or extending beyond the
limits of a province, except to the extent that jurisdiction has been
otherwise specially assigned.”

Now, there are strong grounds for maintaining that the term
“laws of Canada™ in section 101 of the Constitution means “federal
Acts” or “federal law”, which probably includes legislation enacted
by the Parliament of Canada, regulations made under its authority
and jurisprudence interpreting either.

Section 101 reads as follows:

“The Parliament of Canada may,
notwithstanding any thing in this
Act, from Time to Time provide
for the Constitution, Mainten-
ance, and Organization of a Gen-
eral Court of Appeal for Canada,
and for the Establishment of any
additional Courts for the better
Administration of the Laws of
Canada,”

«Le Parlement du Canada
pourra, nonobstant toute dis-
position contraire énoncée
dans le présent acte, lorsque
T'occasion le requerra, adopter
des mesures a I'effet de créer,
maintenir et organiser une
cour générale d’appel pour le
Canada, et établir des tribun-
aux additionnels pour la meil-
leure administration des lois
du Canada.»

Before going any farther, let us note that the federal Govern-
ment demonstrates a measure of prudence on this point by
suggesting the following definition in section 2(j) of the bill:

“2(j) ‘laws of Canada’ has the
same meaning as those words
have in section 101 of The
British North America Act,
1867.”

«2(j) «droit du Canada» a le sens
donné, a Particle 101 de ’Acte de
I’Amérique du Nord Britannique,
1867, a D’expression «Laws of
Canaday traduite par ’expression
«lois du Canaday dans les versions
frangaises de cet Acte.»

In The King v. Hume and Consolidated Distilleries Limited and
Consolidated Exporters Corporation Ltd., (1930) R.C.S. 531, pp.
534-5, Anglin C. J. of the Supreme Court of Canada, having cited
section 101, gives the following opinion on the question that
concerns us here:

“It is to be observed that the “additional courts”, which
Parliament is hereby authorized to establish, are courts “for the
better administration of the laws of Canada”. In the collocation in
which they are found, and having regard to the other provisions of
the British North America Act, the words, “the laws of Canada”,
must signify laws enacted by the Dominion Parliament and within
its competence. If they should be taken to mean laws in force
anywhere in Canada, which is the alternative suggested, s. 101
would be wide enough to confer jurisdiction on Parliament to
Create courts empowered to deal with the whole range of matters
Within the exclusive jurisdiction of the provincial legislatures,
including “property and civil rights” in the provinces, although, by
8. 92 (14) of the British North America Act,

“The administration of justice in the province, including the
constitution, maintenance, and organization of provincial courts,
both of civil and of criminal jurisdiction, and including pro-
cedure in civil matters in those courts™

is part of the jurisdiction conferred exclusively upon the provincial
legislatures”.

It is significant that in the second sentence of the opinion we
have just quoted, Anglin C. J. (who was speaking here on behalf of
Rinfret, Lamont and Cannon JJ.) specifies federal legislation, not
just the power to legislate. On p. 535, he states:

“While the law, under which the defendant in the present
instance seeks to impose a liability on the third party to
indemnify it by virtue of a contract between them, is a law of
Canada in the sense that it is in force in Canada, it is not a law of
Canada in the sense that it would be competent for the
Parliament of Canada to enact, modify or amend it.”

Thus, in the opinion of the Supreme Court as expressed in this
matter, section 101 does not permit the Parliament of Canada to
grant the “additional Courts” it provides for jurisdiction in matters
within its competence concerning which it has not enacted laws,
The “additional Courts™ are distinguished here from the “General
Court of Appeal for Canada” that this section authorizes Parliament
to establish (and which it has in fact established as the Supreme
Court of Canada). If the intention had been to permit Parliament to
grant the “additional Courts” powers as extensive as those of the
“General Court of Appeal”, ie., covering matters of provincial
responsibility as well as federal legislation, then Parliament would
simply have been empowered to establish courts with original and
appeal jurisdiction for Canada, in addition to those constituted by
the provinces under section 92(14). The terms used by the British
Parliament in section 101 strongly suggest that it intended to limit
the jurisdiction of federally-constituted “additional Courts™ (in
contrast to that of the “General Court of Appeal”). The necessary
conclusion from this is that in the context, “laws of Canada” means
only federal Acts.

Now, in interpreting section 101, it is essential to take into
account two other distinctions that we believe to be universally
recognized: those between

a) legislative power and its exercise, and those between

b) what is (perhaps incorrectly) called “substantive law”’, which
creates and regulates legal rights and institutions, and judicial law,
which regulates judicial procedure and jurisdiction.

Is it not perfectly legitimate — and even imperative — to suppose
that Parliament in Westminster was aware of these distinctions and
intended to observe them? If so, we must avoid confusing, first, the
laws enacted by the Parliament of Canada (““laws of Canada™) with
its legislative powers, and second, its “substantive” and its judicial
legistation. To return to the above decision of the Supreme Court,
we are thus bound to conclude that section 101 does not permit the
Parliament of Canada to extend the jurisdiction of the Federal
Court to disputes (even those involving the federal Government or a
federal agency) dealing with subjects within its competence, but not
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with “substantive’ provisions it has enacted concerning such
subjects.

If we are correct, the words “at common law or in equity™, for
example, would have to be deleted from section 20 of the bill, as
would the words “or otherwise™ from section 23. The other sections
of the bill to which we have referred would have to be amended so
as to limit their application to disputes in connection with federal
legislation.

We do not claim it is necessary for them to specify that the federal
legislation in question must be “substantive”. We believe this will
then emerge clearly from the text. Our purpose in recalling this
second distinction is to refute, in advance, any claim that provisions
which, like those of the bill and of the existing Act, regulate the
jurisdiction of a federal court, are “laws of Canada” within the
meaning of section 101 (even if this is taken to mean only federal
laws), and that it is therefore sufficient for Parliament to provide
that any court it establishes will be able to hear any matter
concerning bills of exchange, patents of invention, works or
undertakings extending beyond the limits of a province, and so on,
in order for such a court to consider itself thereby established “for
the better Administration of the Laws of Canada”.

Admittedly, the authorities on this question are not very
satisfactory, In re The Board of Commerce Act, 1919, (1922) 1
A.C. 191, p. 199, 2 Olmsted 245, p. 252, the Privy Council found
as follows:

“For analogous reasons the words of head 27 of s. 91 do not
assist the argument for the Dominion. It is one thing to
construe the words “the criminal law, except the constitution
of courts of criminal jurisdiction, but including the procedure
in criminal matters,” as enabling the Dominion Parliament to
exercise exclusive legislative power where the subject matter
is one which by its very nature belongs to the domain of
criminal jurisprudence. A general law, to take an example,
making incest a crime, belongs to this class. It is quite
another thing, first to attempt to interfere with a class of
subject committed exclusively to the Provincial legislature,
and then to justify this by enacting ancillary provisions,
designated as new phases of Dominion criminal law which
require a title to so interfere as basis of their application. For
analogous reasons their Lordships think that s. 101 of the
British North America Act, which enables the Parliament of
Canada, notwithstanding anything in the Act, to provide for
the establishmenti of any additional Courts for the better
administration of the laws of Canada, cannot be read as
enabling that Parliament to trench on Provincial rights, such
as the powers over property and civil rights in the Provinces
exclusively conferred on their Legislatures. Full significance
can be attached to the words in question without reading
them as implying such capacity on the part of the Dominion
Parliament, It is essential in such cases that the new judicial
establishment should be a means to some end competent to
the latter,”

The question at issue was federal legislation establishing an
administrative and judicial body responsible for preventing com-
modity hoarding monopolies and price manipulation. The Privy

Council declared the legislation unconstitutional, but with regard to
section 101, it made no reference whatever to the distinctions we
have made between legislative power and its exercise and between
“substantive” legislation and that which concerns only remedies and
procedure.

In Consolidated Distilleries Limited and another v. The King
(1933) A.C. 508, p. 522, 3 Olmsted 73, p. 86, in which the issue
was what is now section 29(d) of the Exchequer Court Act, which
corresponds in turn to section 17(4)(a) of the bill (which, however,
mentions neither common law nor equity), as well as a guarantee
given to the Government under — the federal Inland Revenue Act,
the Privy Council found as follows:

“Their Lordships, however, have come to the conclusion that
these actions do fall within sub-s. (d), It was suggested that if
read literally, and without any limitation, that sub-section
would entitle the Crown to sue in the Exchequer Caurt and
subject defendants to the jurisdiction of that Court, in
respect of any cause of action whatever, and that such a
provision would be ultra vires the Parliament of Canada as
one not covered by the power conferred by s, 101 of the
British North America Act. Their Lordships, however, do not
think that sub-s. (d), in the context in which it is found, can
properly be read as free from all limitations. They think that
in view of the provisions of the three preceding sub-sections
the actions and suits in sub-s. (d) must be confined to actions
and suits in relation to some subject-matter, legislation in
regard to which is within the legislative competence of the
Dominion. So read, the sub-section could not be said to be
ultra vires, and the present actions appear to their Lordships
to fall within its scope. The Exchequer Court accordingly had
jurisdiction in the matter of these actions.”

If the terms used here can be taken to mean that, unaware of the
distinction between the legislative powers of Parliament and the
legislation it enacts in the exercise of those powers, and perhaps the
distinction between “substantive” and “judicial” legislation, the
Privy Council found in that case that a provision extending the
jurisdiction of the “additional Courts” mentioned in section 101 to
cover all disputes involving the federal Government is valid with
respect to disputes concerning subjects within the legislative
competence of the Parliament of Canada . . . (sentence incomplete
— Tr.). However, in this case it was not only section 29(d) of the
Exchequer Court Act that was involved, but also the Inland

Revenue Act, R.S.C. 1906 c. 51, which has now become the Excise
Act, and the Regulations pursuant thereto,

In Kellogg Company v. Helen I. Kellogg, (1941) R.C.S. 242, The
Supreme Court decided that, notwithstanding its previously men-
tioned decision in The King and Hume And Consolidated Distilleries
Ltd. and Consolidated Exporters Corporation Ltd., the Exchequer
Court could pronounce on a contractual question on which
depended the right to a patent of invention, by virtue of the Patent
Act and section 22 (c) of the Exchequer Court Act (now section
21(c), which is the same as the last paragraph of section 20 of the
bill). However, the Supreme Court was very careful to point out
that it was limiting itself to interpreting the relevant sections of the
Patent Act and the Exchequer Court Act, without taking any
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position on the constitutional question, which had not been raised.
Its reservation was phrased as follows: (pages 250-1):

“No question was raised before us or before the Exchequer
Court as to the constitutionality either of paragraph (iv) of
subsection 8 of s. 44 of the Patent Act, or the constitution-
ality of subs. (c) of s. 22 of the Exchequer Court Act. No
proceedings were directed to that issue. No notices to the
Attorney-General of Canada, or to the Provincial Attorneys-
General, was given of any intention to raise such a point. We
are limiting our judgment to the interpretation of the
relevant sections of the Exchequer Court Act and of the
Patent Act as we find them in the statutes. Upon the
construction of these sections, we are of opinion that the
Exchequer Court has jurisdiction to hear and determine the
issue raised by paragraph 8 of the appellant’s statement of
claim and by sub-paragraphs (c) and (d) of the conclusions.”

2.The jurisdiction of the Federal Court could validly include the

supervision and review of the proceedings and decisions of federal
bodies.

Section 18 of the bill gives the Trial Division of the Federal Court
exclusive jurisdiction to hear and determine any claim for relief (by
certiori, mandamus, prohibition or quo warranto or in any other
way) against a federal board, commission or other tribunal.

Section 28 reserves for the Federal Court of Appeal the power to
review the decisions of federal boards, commission or other
tribunals (except for those of an administrative nature not required
to be made on a judicial or quasi-judicial basis).

We do not believe we have to challenge the constitutionality of
these two sections, taking for granted the constitutionality of the
acts governing federal bodies.

Assuming this, sections 18 and 28 of the bill have the same effect
as if they were part of these acts and their purpose is to give the
Federal Court jurisdiction “for the better administration of the laws
of Canada”, i.e. the substantive laws governing such bodies.

Such an interpretation at least appears very tenable, and if it is
Wwell founded, we do not believe there is cause to object to the
Federal court’s supplanting in this way the superior provincial
courts, which until now have had the responsibility for the
Supervision, not only of the lower courts, but also of government
bodies (federal and provincial), as well as reviewing their decisions.
On the claim that, according to the Confederation debates, the
appointment of judges of superior provincial, district and county
Curts was given to the Federal Government (section 96 of the
Constitution) because of or in exchange for the jurisdiction of such
Courts or some of them over federal bodies, the fear was expressed
that the supplanting of the provincial courts by the Federal Court
May lead, in Quebec, to that of the Superior Court by the Provincial
Court, whose judges are appointed by the Provincial Government,
and eventually lead to the relinquishing by the federal government

Y a Constitutional amendment), of its right to appoint the
Provincial judges referred to in section 96. An encouragement to
sel{iiratism can seemingly be seen there. We, for our part, see no
Valid reason to refuse to the Provinces the power to appoint the

judges of courts instituted by them and to reorganize these courts
perhaps more freely than they can now do.

4. Appeals to the Supreme Court of Canada

Section 31 and 32 of the bill change and simplify sections 82,83
and 84 of the present bill governing the right to appeal. To sum up,
at this time only the following judgments of the Exchequer Court
can be appealed to the Supreme Court.:

) () de plano, ie. without permission, final judgments and
judgments on demurrers or points of law raised in pleadings;

(b) with the permission of a Supreme Court judge, interlocutory
judgments, and only if “the actual amount in controversy” exceeds
$500 or if a Supreme Court judge grants permission to appeal and if
it concerns the validity of a federal or provincial Act, or a
Government debt, real property rights, annual rents annuities,

professional property, future rights or an important precedent for
the Government or the public,

The bill proposes as a general rule the right to appeal “on a question
that is not a question of fact alone, from a final judgment directing
a new trial” of the Federal Court of Appeal. . . where the amount or
value of the matter in controversy in the appeal exceeds ten
thousand dollars”. Excepted from the rule, however, are judgments
of the Federal Court of Appeal revising decisions of federal boards,
commissions and other tribunals in accordance with section 28 of
the bill.

The bill proposes also the right to appeal to the Supreme Court
with leave of the Federal Court of Appeal “where, in the opinion of
the court of Appeal, the question involved in the appeal is one that
ought to be submitted to the Supreme Court for decision”, Any

judgment of the Federal Court of Appeal would come under this
provision,

Subsection (3) of section 31 of the bill provides, also, for appeal
to the Supreme Court, with leave of the latter, of any judgment
(final or other) of the Federal Court of Appeal.

Finally, section 31 provides for an appeal “de plano” of any
decision of the Federal Court of Appeal “in the case of a
controversy between Canada and a province or between two or
more provinces”.

We do not think that the Quebec Bar should object to this reform
of the right to appeal

5. Miscellaneous

1. Place of sittings

Even the Court of Appeal may sit at any place arranged by the
Chief Justice to suit, as nearly as may be, the convenience of the
parties (subsection (3) of section 16). The Trial Division, like the
present Exchequer Court, may sit “at any time and at any place in
Canada”, We certainly think that this gives easier access to justice
and to government administrative services.
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2. Review of decisions of federal boards, commissions and other
tribunals (section 18 and 28)

The sharing of jurisdiction in this respect between the Trial
Division and the Court of Appeal is not very clear-cut. Subsection
(3) of section 28 assigns exclusive jurisdiction to the Court of
Appeal and excludes that of the Trial Division with respect to any
“application to review and set aside a decision or order”.

Also, subparagraph (b) of section 18 leaves much to be desired.

5. Bills of exchange (section 23)

Attention should be drawn to the assignment to the Federal Court
of this new concurrent jurisdiction (which extends, by the terms of
clause 23, to aeronautics and to extra-provincial works and
undertakings). Besides the doubts we have about the constitutional
question (c.f. particularly page 3 of this brief), we are opposed to
any jurisdiction over matters arising out of the Bills of Exchange
Act, which jurisdiction should not be given to the court because of
the difficulty of dissociating the instrument, the bill of exchange,
from the circumstances of its use. (This recommendation is not
unanimous),

4. Prescription (section 38)

We fully agree with the new provision subjecting the Government
to the same limitation as those it administers.

5. Disclosure of government documents-public interest (section
41)

One may perhaps wonder whether section 41 places enough confi-
dence in the court, since subsection (2) refuses to the court the power
to examine a certain class of documents and to rule on the need to
remove such documents from legal rules and requirements. How-
ever, we should, we think, at least be glad of the clarification, by
these provisions, of the present Act. Jurisprudence has left some-
thing to be desired in this rather delicate matter.

We should point out, however, what appears to be a slight error in
the French text; in the tenth line, the word “ou” should be replaced
by the word “et”. The English text reads: “order its production and
delivery to the parties”, where the French text reads “ordonner de
le produire ou d’en communiquer la teneur aux parties”.

6. How a proceeding against the Government is instituted (sec-
tion 48)

We fully agree with the simplification of the procedure (originating
document is simply filed with or sent by registered mail to the
Registry of the Federal Court and served by an officer of the
Registry on the Deputy Attorney-General of Canada).

In Schedule A, under “Redressement demandé” (‘‘Relief Sought”),
the word “demande” should perhaps be replaced with the word
“réclame”, since the English text has the word “claims”.

7. Evidence (section 53)

Section 36 of the Canada Evidence Act makes applicable to “pro-
ceedings over which the Parliament of Canada has legislative author-

ity, the laws of evidence in force in the province in which such
proceedings are taken”. This “law of the forum” has the effect of
making only the Ontario Act applicable among the provincial Acts.
The fact is that proceedings before the Exchequer Court (Federal
Court) are always commenced at Ottawa, and therefore in Ontario.
That is perhaps what led the federal Department of Justice to
propose, in subsection (2) of section 53 of the bill, a new admissibi-
lity rule which would allow the Federal Court to accept any evi-
dence that would be admissible in a superior court of any province
in accordance with the law or custom in any province. We should
mention in passing that the English text reads in part” if it would be
admissible in a similar matter in a superior court of @ province in
accordance with the law or custom in force in amy province”,
whereas the French text reads “si, selon le droit ou la coutume en
vigeur dans une province, elle est admissible en pareille matiére
devant une cour supérieur de cette province” (of such province).

Why not adopt the rule that the law of the law of the province in
which the cause of action arises shall apply, as in section 38 for
prescription?

We make this recommendation even though, in practice, the court
will perhaps exercise the discretion conferred on it by subsection (2)
so as to combine as equitably as possible the criterion of place of
origin of the cause of action with that of the place in which the
preliminary investigation will take place. It should be noted that
subsection (2) makes a reservation that the relevant rules shall
apply, (“subject to any rule that may relate to the matter”).

8. Contents of the reports of the decisions (subsection (2) of
section 58)

Subsection (2) of section 58 leaves to the discretion of the editor of
the official reports, the selection of the decisions that will be
published in full or in part. We recommend that such discretion be
limited to the selection of those decisions that will be published in
full and those of which only a summary will be published. In other
words, it is our opinion that the editor should be prohibited from
leaving any decision out completely.

9. Bilingual law reports subsection (4) of section 58

We must be glad of this legislative innovation, which follows that
already made, without any law, in the Supreme Court Reports.

However, we qﬁnk it would be preferable to print the French and
English texts in the Supreme Court Reports on separate pages
instead of on the same page in two columns.

10. Canadianization

We approve also of the Canadianization of the law by the elimina-

tion of borrowings from British law (law and practice of the High
Court of Justice of England).

11. Titles of the clerk and of his assistants (section 12)

Finally, it is perhaps not without interest to note that the “regis-
trar” of the court and his assistants wil] become

. SOk rotonotaries’
(“protonotaires”). P

THE QUEBEC BAR
per (Signed)

Queen’s Printer for Canada, Ottawa, 1970
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Order of Reference

Extract from the Minutes of the Proceedings of the Senate,
Thursday, November 26, 1970:
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Pursuant to the Order of the Day, the Honourable
Senator Macdonald (Cape Breton) moved, seconded by the
Honourable Senator Haig, that the Bill S-8, intituled: “An
Act to amend the Criminal Code”, be read the second time.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator Macdonald (Cape Breton) moved,
seconded by the Honourable Senator Haig, that the Bill be
referred to the Standing Senate Committee on Legal and
Constitutional Affairs.

The question being put on the motion, it was—
Resolved in the affirmative.

Robert Fortier,
Clerk of the Senate.
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Wednesday, December 2, 1970
“4)

Pursuant to adjournment and notice the Standing Senate Com-
mittee on Legal and Constitutional Affairs met this day at 11:30
a.m.

Present: The Honourable Senators: Urquhart (Deputy Chair-
man), Burchill, Cook, Croll, Eudes, Fergusson, Gouin, Haig,
Hayden, Hollett, Langlois, Macdonald (Cape Breton), McGrand and
Prowse. (14)

In attendance: Mr. E. Russell Hopkins, Law Clerk and Parlia-
mentary Counsel.

On Motion of the Honourable Senator Langlois it was Resolved
to print 800 copies in English and 300 copies in French of these
proceedings.

The Committee proceeded to the consideration of Bill S—8,
intituled: ““An Act to amend the Criminal Code”.
The following witness was heard in explanation of the Bill:

Mr. W. J. Trainor, Criminal Law Section, Legal Branch, Department
of Justice.

The Honourable Senator Macdonald (Cape Breton) moved that
the said Bill be amended as follows:

1. Page 2: Strike out clause 4.
2. Page 3: Renumber clause 5 as clause 4.

The question being put on the said Motion it was Resolved in the
affirmative.

On Motion of the Honourable Senator Macdonald (Cape Breton)
it was Resolved to report the said Bill as amended.

At 12:15 p.m. the Committee adjourned to the call of the
Chairman.
ATTEST:

Denis Bouffard,
Clerk of the Committee.



Report of the Committee

Wednesday, December 2, 1970.

The Standing Senate Committee on Legal and Constitutional
Affairs to which was referred Bill S—8, intituled: “An Act to amend
the Criminal Code”, has in obedience to the order of reference of
November 26, 1970, examined the said Bill and now reports the
same with the following amendments:

1. Page 2: Strike out clause 4.
2. Page 3: Renumber clause 5 as clause 4.

Respectfully submitted.

Earl W. Urquhart,
Deputy Chairman.
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The Standing Senate Committee on Legal

and Constitutional Affairs
Evidence

Wedrniesday, December 2, 1970.
[Text]

The standing Senate Committee on Legal and Constitutional
Affairs, to which was referred Bill S-8, to amend the Criminal Code,
met this day at 11.30 a.m. to give consideration to the bill

The Deputy Chairman: Honourable senators, we have Bill S-8
before us for consideration this morning, an act to amend the
Criminal Code. We have the sponsor of the bill with us, Senator
John M. Macdonald. He gave a very fine analysis of the bill on
second reading in the Senate chamber.

Our witness this morning is Mr. W.J. Trainor of the Criminal Law
Section of the Department of Justice.

Mr. W. J. Trainor, Criminal Law Section, Department of Justice:
Mr. Chairman, I wonder if I might ask your indulgence for a few
minutes as I wish to discuss this matter with Mr. Maxwell before I
appear?

The Deputy Chairman: Very well, we will give you five minutes,
In the meantime, perhaps Senator John M. Macdonald would
quickly review the bill for the members of the committee.

Senator Macdonald: Mr, Chairman and honourable senators, the
chief points of this bill were explained not only in this session but
Wwhen it was introduced last year. They are briefly given in the
explanatory note, which shows what I had in mind:

At present under section 280 the punishment for theft is greater
when the value of what is stolen exceeds $50.

This has been in effect at least since 1954. I think that prior to that
time there were many offences. Instead of a blanket one, they had
an offence, for example, of destroying a hedge or stealing some
things of various types. At that time there was a kind of consolida-
tion and they drew a line as whether a theft was something over the
Value of $50 or under $50.

What I propose here is simply that we change that dividing line. I
think it is well known that since 1954 values have changed to a great
extent. At that time it might have been a serious offence to steal
Something of the value of $50 but today it might be a very minor
offence if a person stole something of the value of $50. I think the
Value should be placed at $200. I must say that there was no special
Teason why I made that $200. Due to inflation, values have
Changed greatly, but I did not try to find out what would be the
Value today of something which was worth $50 in 1954. I think the
time factor is sufficient to enable usto change the dividing line and
[ Suggest that change in the general sections dealing with theft. I felt

it would be better if we could make sure of the dividing line
between what might be called a minor and a major theft, by
changing the amount to, say, $200. Perhaps it would have been

better to make it $500, but I am in the hands of the committee as
far as that is concerned.

The Deputy Chairman: Honourable senators, this is Mr. Trainor
from the Law Section of the Department of Justice, who asked for

five minutes so that he could consult with Mr. Maxwell, the deputy
minister.

Senator Hayden: I do not know if we are to get a general
statement from him. I notice you have carried through what is in
the Code at the present time “liable to imprisonment for ten years”.
Very often bills have come before us dealing with imprisonment for
“up to ten years”, indicating that ten years is the maximum. Is there
anything anywhere which states the purport, whether it is a specific
penalty, or that it may be applied in the range up to ten years, even
though it says “for ten years”.

Mr. Trainor: I do not know of any specific case dealing with
these exact words, but I know that there have been a number of
cases dealing with the expression “is liable to™ a penalty of so many
years, and the courts have already noted, in respect to that
expression, that it means “up to a maximum of”, Where it says that
a person is liable to a penalty of a certain number of years, it seems
to me that the same interpretation would be made.

Senator Hayden: Our problem is that when bills come before
us—and I can recall some recently—they use the expression “up to”
indicating that it is the maximum. Is this modernized thinking in the
department, that they should be more specific?

Mr. Trainor: I am afraid I am not really in a position to make a
comment on the view that the draftsman had taken in respect to
that. I have not had an opportunity of discussing it with him, so I
do not know.

Senator Prowse: This wording is no different from the wording
in the original act?

Senator Hayden: What I am referring to is the wording and
language used in bills more recently coming before us,

Senator Prowse: Looking at the Code, it says “liable to™ and it
certainly interprets it in that way. As I understand it, the only
change that is being made by this bill is that the $50 figure will
become $200, in the penalty section.
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Senator Hayden: What I wanted to know was why we have the
change in the language in the other bills now coming before us. Is it
because it is a better description?

Mr. Trainor: The only thing I can say is that this must be the
case, or otherwise it would not be done. Someone must have
considered that this would be more explicit in that fashion.

Senator Langlois: Is there any objection, Mr. Trainor, to
changing the wording to read “up to” instead of “for”?

Mr. Trainor: Perhaps before we get too far, I should make our
position in the department clear, that is, that we are not taking any
position really with respect to this bill, we are not opposing it, and
we are not endorsing it.

Senator Cook: You are not making yourself liable for anything.

Mr. Trainor: The only thing I am doing is coming here to make
myself clear before this committee and to express that view that
that is our position.

Senator Langlois: Let us get to the actual section that we are
dealing with. Would there be any objection to changing it to read
“up to™?

Mr. Trainor: No, if it does add that amount of clarity.

Senator Hayden: I wonder if Senator Macdonald has any
objection?

Senator Macdonald: No, none in the world.

The Deputy Chairman: Mr. Hopkins, would you care to
comment?

E. Russell Hopkins, Law Clerk and Parliamentary Counsel: That
is purely a question of policy. I understand that the only change
Senator Macdonald intended was in the amounts.

The Deputy Chairman: Is that right, Senator Macdonald?
Senator Macdonald: That is correct.

Senator Cook: Would the $200 be tied to the cost of living?
Senator Hayden: Should there be an escalation?

3 ’Se.na?ot Prowse: Section 456 gives the magistrate absolute
Junst.hchon. In other words, if 1 had someone now charged with
stealing something worth $199.99 | would not have a choice of

e{ect?ng whether I go before a judge. I am absolutely set to have my
trial in the magistrate’s court.

In other words, while we are changing penalties on the one hand,
we are restricting jurisdiction and the remedies available to the
accused on the other. He now goes before the magistrate and from
there directly to the Appeal Court. There is certainly an advantage
from the defence point of view at the present time, particularly in
cases involving false pretenses and one or two other sections, by first
of all having a preliminary hearing wherein the Crown sets out the
evidence upon which it depends. This is not always the case in a
magistrate’s court. There is also the opportunity to observe the
witnesses and discover possible weaknesses in their evidence before

going to trial. This more carefully safeguards the rights of the
accused.

The reason I saw for that difference in the past was that in the
case of a small amount it was not desirable to put everyone to the
expense and difficulty of a trial, This is the case at least in my
province, where we have the preliminary hearing rather than the
grand jury system for indictments.

Therefore 1 am very concerned about that. I am not sure that we
are doing people a favour, as appears on the face of it because we
are getting it down. Although an accused may be liable to a certain
penalty as interpreted by the courts, in the case of a small amount
this is one of the factors taken into consideration in sentencing. We
do not have sentences of 10 years for thefts of $200. I wonder if
section 456 restricts the rights of the accused and deprives him of
something he now has? This would cover the majority of theft
cases, If the accused wishes to be tried by a magistrate, he can so
elect.

Mr. Trainor: I agree completely that one of the aspects of this
bill is that the absolute jurisdiction of the magistrate is increased.

Senator Hayden: It is increased from $50 to $200.

Mr. Trainor: Yes, it would take from people accused of crimes in
that area, between $200 and $1,000 theft or related offences, the
right to elect for trial before judge alone or judge and jury.

Senator Hayden: On the other hand, the exposure is to a lesser
penalty.

Senator Prowse: Not really, because it is up to five years, or ten.
Senator Hayden: No, I say the exposure.
Senator Prowse: I do not think anyone worries about that.

Mr. Hopkins: Throughout the Criminal Code and the changes in
practice mentioned by Senator Hayden we are referring to the penal
provisions in other statutes, rather than the specific amendments to
the Code. They are usually spelled out in this form. Are they
interpreted as being up to? Is that the way in fact they are
interpreted?

For example, section 292, an indictable offence, is liable to
imprisonment for life.

Senator Prowse: A person can be convicted of theft for sums up
to half a million dollars. I have two or three in mind in which the
sentences were three years.

Mr. Hopkins: What is the interpretation regularly placed upon
the provision liable to imprisonment up to 14 years?

Mr. Trainor: The courts have interpreted that they are subject to
a penalty of the maximum stated.

Senator Hayden: The bill on the Statistics Act which we had
before us recently provided for a maximum of such and such,
instead of saying to a definite number of years.

Mr. Hopkins: That is right, but this is rather the pattern of the
Code.
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Senator Hayden: The last revision of the Code was in 1954.

Mr. Hopkins: Am I not correct in thinking that the Criminal
Code is under course of revision as a priority matter by the Law
Reform Commission?

Mr. Trainor: I am told that this is so.

The Deputy Chairman: So the wording here is consistent with
that in the new Code?

Senator Prowse: If it did anything it might confuse the issue and
call for a real interpretation by the courts.

Senator Hayden: Mr. Chairman, I did not ask for an amendment,
but an explanation for the change in language. I agree that if
changes are made in some places in the Code and the language in
other places left as it is a problem of interpretation is posed.

Mr. Trainor: There appear to be a few technical errors in the bill
itself. The word “or” has been substituted for the word “and” in
section 467, paragraph (a). I do not think the meaning is affected.

Senator Prowse: The word “or” appears in the original last
section.

Mr. Trainor: It appears in the second line following subsection
(a) (iii) in section 467.

Mr. Hopkins: I think that was done deliberately in order to make
it consistent with the other sections in this sequence. “Or” is usually
used; that was not inadvertence.

Mr. Trainor: The word “and” appears in the seventh line in the
last section of the bill. I believe that should read “had”.

Mr. Hopkins: That is a typographical error which does not
Tequire an amendment. I will see that it is corrected.

Senator Hayden: In sections 1, 2 and 3 you are dealing with
indictable offences. All you are saying is that if the amount stolen is
more than a certain amount the penalty varies, but there is on an
indictable offence the right of election.

Senator Prowse: Not under $50, in section 467.

Mr. Trainor: The magistrate has absolute jurisdiction where the
amount is presently under $50.

Senator Prowse: His jurisdiction is absolute; it does not depend
}‘Pon the consent of the accused where the accused is charged in an
Information with this offence. It is an indictable offence all right.

Senator Hayden: Are we really by the change in language making
that summary jurisdiction of the magistrate effective up to $200?
Mr. Trainor: That is right.

Senator Prowse: Section 467 is changed now, making it absolute.
That is clause 4 of our bill.

Mr. Trainor: Clause 4, yes.

_ Senator Prowse: That is the one that gives him absolute jurisdic-
tion, ang this is the thing that concerns me, because it affects the
Other things we have dealt with; this is where the figure comes in.

Senator Hayden: We are making it a straight summary trial with
no election.

Mr. Trainor: That would be the effect.
Senator Prowse: No election; you are stuck with the magistrate.

The Deputy Chairman: In the gap between $50 and $200 the
magistrate has absolute jurisdiction now and there is no election on
the part of the accused.

Mr. Hopkins: Whereas formerly there was.

Senator Prowse: There are times when this becomes pretty
darned important. Attempts have been made to upgrade magistrates,
and I think we have done pretty well, but we still have the situation,
particularly in country courts, where there may be a magistrate who
has no idea of the law; then you have to take his record, and he may
have gummed up your whole trial, simply through ignorance.

Senator Macdonald: My contention is that we are not really
narrowing it too much, and the magistrate already has jurisdiction
up to $50; his jurisdiction has been narrowed because of the fact
that something valued $50 at the time of this enactment was worth
a lot more than $200 in dollar value today. However, on balance it
remains pretty much the same.

Senator Prowse: What I am concerned about is this. If a person is
convicted, it does not matter whether it is stealing 25 cents; with a
conviction against him for any of these offences he loses his chance
of getting bonded, or if he happens to have a job where he is bonded
he loses it. I can cite the case of three fellows who went out on a bit
of a spree and stole a parking meter. They ended up with suspended
sentences. Two of them were milk drivers and the other was a truck
driver. All three were bonded, and they lost their bonds and lost
their jobs. Where those consequences flow, I do not think a person
should lose the right to election. If the change in money values has
extended that right to some other people, I think this is in the
interests of the subject, which I believe the law should be, which I
presume is what you have in mind with this bill, but I think that
what you take away is far more than you give.

The Deputy Chairman: Have you anything to say on that?

Mr. Trainor: No. That is a question of policy and I do not think
I should comment on it.

The Deputy Chairman: Senator Macdonald, have you anything
to add?

Senator Macdonald: No, except that I think on balance he is in
the same position. He loses the choice, but on the other hand the
penalty to which he is exposed is so much less, so on balance he is in
pretty much the same position.

Senator Prowse: I would agree, except for section 456. I am
concerned because the effect of section 456 is that this narrows the
rights available to an accused; it does not expand them.

The Deputy Chairman: Mr. Trainor, are you going to give us
anything affirmative or positive on this bill?

Mr. Trainor: No, I am not in a position to do that.
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Senator Hayden: What you are suggesting, Senator Prowse, is
that even if the substance of the bill is left as it is, and has a
provision respecting the amount taken being in excess of $50 and
not more than $200, the right of election should remain?

Senator Prowse: As a matter of fact, [ have always felt that there
should not be absolute jurisdiction where such serious consequences
can flow from a secondary offence.

Senator Hayden: If you did that it would not be hurting any
accused person because he could elect summary trial.

Senator Prowse: If he could elect I would have no objection.

Senator Hayden: Perhaps Senator Macdonald would review the
discussion we have had and propose some change.

Senator Macdonald: Would you be satisfied if we perhaps
deleted clause 4 altogether.

Senator Prowse: If clause 4 were deleted all my objections would
disappear.

Mr. Hopkins: It would not affect the rest of the bill.
Senator Prowse: It would not affect jurisdiction at all.

Mr. Hopkins: The subsequent clauses would have to be renum-
bered, which would be a simple matter.

The Deputy Chairman: Is it agreed then, that we delete clause 4
of the bill?

Mr. Hopkins: And renumber the subsequent clauses.

The Deputy Chairman: And renumber the subsequent clauses.

Senator Hayden: Does the sponsor of the bill (Hon. Mr.
Macdonald) propose the deletion of the clause formally.

The Deputy Chairman: We will get him to move it.
Senator Macdonald: I move that clause 4 be deleted.
The Deputy Chairman: Is that agreed?

Hon. Senators: Agreed.

Senator Haig: Perhaps we should delete the whole bill, just on
general principle!

The Deputy Chairman: Following that motion to delete clause 4,
are we now in a position to report the bill with that amendment?

Senator Hayden: There is one point we have not considered. We
are offering an invitation to people so that they can afford, without
affecting their rights, to steal a little more money; they can steal up
to $200 and not lose any rights, whereas prior to the passing of this
bill they could steal only up to $50.

Senator Langlois: This is inflation.

Senator Prowse: They are still liable to five years’ imprisonment,
although nobody gets that much anyway, so I am not sure it makes
much difference.

The Deputy Chairman: Mr. Hopkins suggests it is inflationary
theft!

Is there anything further, honourable senators? Shall we report
the bill as amended?

Hon. Senators: Agreed.
The committee adjourned.

Queen's Printer for Canada, Ottawa, 1970
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Order of Reference

Extract from the Minutes of the Proceedings of the
Senate, Wednesday, December 2, 1970:

With leave of the Senate,

The Order of the Day to resume the debate on the
motion of the Honourable Senator Martin, P.C.,
seconded by the Honourable Senator Smith, for the
second reading of the Bill C-181, intituled: “An Act
to provide temporary emergency powers for the pres-
ervation of public order in Canada”, was brought
forward.

Pursuant to the Order of the Day, the Senate
resumed the debate on the motion of the Honourable
Senator Martin, P.C., seconded by the Honourable
Senator Smith, for the second reading of the Bill
C-181, intituled: “An Act to provide temporary emer-
gency powers for the preservation of public order in
Canada”.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator Martin, P.C., moved,
seconded by the Honourable Senator McDonald, that
the Bill be referred to the Standing Senate Commit-
tee on Legal and Constitutional Affairs.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.

Robert Fortier,
Clerk of the Senate.



Minutes of Proceedings

Thursday, December 3, 1970
(5)

Pursuant to adjournment and notice the Standing
Senate Committee on Legal and Constitutional Affairs
met this day at 10:00 a.m.

Present: The Honourable Senators: Urquhart (Deputy
Chairman), Bélisle, Burchill, Connolly (Ottawa West),
Cook, Eudes, Everett, Fergusson, Flynn, Gouin, Hollett,
Lang, Langlois, Martin, Macdonald (Cape Breton),
McGrand, Méthot, Prowse and Smith. (19

The following Senators, not members of the Commit-
tee, were also present: The Honourable Senators: Bouch-
er, Bourget, Cameron, Casgrain, Hays, Lafond, Laird,
McElman, McLean, Macnaughton, Molson, Phillips
(Prince).

In attendance: Mr. E. Russell Hopkins, Law Clerk and
Parliamentary Counsel.

On Motion of the Honourable Senator Langlois it was
Resolved to print 800 copies in English and 300 copies in
French of these proceedings.

The Committee proceeded to the consideration of Bill
C-181, intituled: “An Act to provide temporary emergen-
cy powers for the provision of public order in Canada”.

The following witnesses representing the Department
of Justice, were heard in explanation of the Bill:
Mr. John N. Turner, P.C., M.P., Minister of Justice
and Attorney General of Canada;
Mr. D. H. Christie, Assistant Deputy Attorney Gener-
al of Canada.

The following was present but was not heard:

Mr. J. A. Scollin, Director, Criminal Law Section,
Department of Justice.

The Honourable Senator Flynn moved that the said
Bill be amended as follows:

1. Page 5, Clause 8: Strike out the words “is, in the
absence of evidence to the contrary, proof that he is a
member of the unlawful association” and substitute
therefor the following:

“js, in the absence of evidence contrary to that
adduced, or to the effect that he never was a
member, or that, if he was a member, he ceased to
belong to the said unlawful association at a time
prior to the sixteenth day of October, 1970, prima
facie evidence that he is a member of the unlawful
association.”

The question being put, the Committee divided as
follows:

Yeas—3 Nays—9
The Motion was declared passed in the negative.

The Honourable Senator Flynn moved that the said
Bill be amended as follows:

1. Page 9: Clause 15 to be renumbered as Clause 16.
9. Page 9: The following to be inserted as Clause 15:

15. (1) The Governor in Council as soon as as
possible after the coming into force of this Act shall
appoint three persons to constitute a commission
under the provisions of the Inquiries Act; one com-
missioner so appointed shall be a member of the
Supreme Court of Canada, one shall be a member of
the Superior Court of Quebec and be appointed upon
the recommendation of the Lieutenant Governor in
Council of the Province of Quebec, and the third
member shall be appointed upon the recommenda-
tion of the other two members, and all members
shall have a knowledge of both official languages.

(2) The Commissioners who shall be called “Public
Order Act Administrators” shall inquire into, report
upon and make recommendations with respect to the
administration of this Act and of the Public Order
Regulations 1970 and shall report from time to time
and at the same time to the Attorney General of
Canada, the Attorney General of Quebec, and to the
Parliament of Canada and the National Assembly of
the Province of Quebec.

(3) The Public Order Act Administrators shall
have all the powers of a Commissioner appointed
under Parts 1 and III of the Inquiries Act and shall
continue as Administrators for such period after the
expiration of this Act, whether by effluxion of time
or by proclamation, as the case may be, as is neces-
iflrty for the carrying out of their duties under this

c ‘”

The question being put, the Committee divided as
follows:

Yeas—3 Nays—8

The Motion was declared passed in the negative.

It was Resolved to report the said Bill without
amendment.

At 12_:15 pm. the Committee adjourned to the call of
the Chairman.

ATTEST:

Denis Bouffard,
Clerk of the Committee.



Report of the Committee

Thursday, December 3, 1970.

The Standing Senate Committee on Legal and Consti-
tutional Affairs to which was referred the Bill C-181,
intituled: “An Act to provide temporary emergency
Powers for the preservation of public order in Canada”,
has in obedience to the order of reference of December 2,
1970, examined the said Bill and now reports the same
without amendment.

Respectfully submitted.

Earl W. Urquhart, Q.C,,
Deputy Chairman.
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The Standing Senate Committee on Legal

and Constitutional Affairs
Evidence

[Text]
Thursday, December 3, 1970.

The Stand'ng Senate Committee on Legal and Consti-
tutional Affairs, to which was referred Bill C-181, to
provide temporary emergency PpOwWers for the preserva-
tion of public order in Canada, met this day at 10 am. to
give consideration to the bill.

Senator Earl W. Urquhart (Deputy Chairman) in the
Chair.

The Deputy Chairman: Honourable senators, we are
met this morning to discuss the Bill C-181. This b.111 has
received wide publicity since its introduction in the
House of Commons on November 2 last and I d.o not
think it is necessary for me to give a general outline of
the bill. It received second reading in the Senate yester-
day, after a debate in which many senators part1c1patef1.
I think I can say that all honourable senators are In
agreement with the principle of the bill: that .is what I
gathered from the debate on Tuesday night and
yesterday.

There is one provision of the bill that is causing con-
cern among honourable senators and that is clau_se_ 8.
This provision has been called an evidentiary proylsxon,
others have called it the prima facie presumption _of
membership, and others have called it retroactive legis-
lation. It is really the so-called retroactive aspect that has
engendered the most debate on this clause.

Honourable senators, we have the Minister of Justice
and Attorney General of Canada, the Honouraplg John
Turner, present this morning. I should like the minister to
address himself to clause 8 of the bill and the points
which I have raised. Mr. Turner.

Honourable John N. Turner, Minister of Justice and
Atiorney General of Canada: Mr. Chairman and' honour-
able senators, I wonder whether, before dealing with
clause 8, I might say a few words. I am very pleased to
be again before the Senate committee, as I have been on
a number of occasions. I am delighted, Mr. Chairman,
that the committee is being presided over by you. I recall
with affection some of the other occasions I was here
when Senator Phillips was helping me to pilot rather
controversial legislation through the Red Chamber.

In the House of Commons we had strenuous, vigorous
debate on this measure, the Public Order (Temporary
Measures) Act—and that is how it should have been. I
had the opportunity of glancing at the record of debate
in the Senate. I note you also have had a vigorous
debate—and that is how it should be.
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This bill deals with those delicate issues that balance
individual liberties against the security of the state. It is
always a question of judgment as to how that balance
should be adjusted, particularly in times of emergency, in
times of stress and in times such as those in which we
found ourselves six weeks or so ago and in which we still
find ourselves, at a time when society is dealing with
conspiratorial group violence, something unprecedented
in the history of our country.

It was because of the drastic conditions that were
present in parts of our country that we had to respond
with drastic action, to begin with the War Measures Act,
followed by the introduction into Parliament of this bill.

The purpose of the legislation now before your com-
mittee, Mr. Chairman, is to provide a more specific tool
on a short-term basis to deal with the FLQ conspiracy,
based in Quebec but not necessarily limited to Quebec.

The Prime Minister and I both said, when we were
debating in the House of Commons, that the War Mea-
sures Act was the only piece of legislation we had availa-
ble at the time for the immediate response to the crisis. It
had the advantage of meeting the requirement of urgen-
cy, of surprise, and gave us the necessary flexibility in
terms of a regulation making power that we needed,
because we had not really determined the full contour or
range of the perimeters of the situation with which we
were dealing. It also gave us the flexibility at that time
for dealing with the province of Quebec so that there
could be a joint response to the problem.

But the bill extends the powers of investigation and
the powers of apprehension of the law enforcement
authorities. It extends the power of arrest, the power of
detention without a charge being laid, the power of
search without warrant and the suspension of bail at the
instance of a provincial attorney general. Apart from the
creation of new offices, those are the only departures
from the ordinary criminal law of this country. In every
other respect the criminal law operates as the Criminal
Code says it shall operate.

The right to counsel is maintained; the right to trail by
a judge and jury; all the rules of evidence that protect
an accused; the overriding burden of proof being on the
state or the Crown to prove guilt beyond any reasonable
doubt; all the protections given to an accused and the
procedural limitations put upon the Crown apply, except
as I have said.

As a matter of fact, the bill makes it quite specific that
the Canadian Bill of Rights does apply, except in so far
as it is modified by the power of detention and the
suspension of bail.
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We felt it important to replace the War Measures Act
as soon as we could. We gave a commitment to the House
of Commons during the debate on the proclamation of
the War Measures Act—the debate that lasted October 16
and 17—that we would bring in a bill to replace the
proclamation within a month. We brought that bill in
within two weeks, on November 4.

We were concerned about the potential power of the
“War Measures Act—a power that went well beyond the
regulations that are now in force. Honourable senators
‘should recall that the only statutory instrument now in
force is the regulations published pursuant to the War
Measures Act. The War Measures Act is a piece of poten-
tial legislation that is only implemented by regulations
made by Order in Council and only the regulations have
the force of 'law.

This bill is to replace the regulations and will
“automatically revoke the proclamation of the War Mea-
sures Act. But it ought to be clear that it is not the full
‘measure of the War Measures Act that is actively in
force having the force of law. There is no power to
deport. There is no power to expropriate without due
process. There is no power to seize in federal hands the
.ports of the country and so on. So that the potential
power of the War Measures Act was not exercised, but
that potential power still remains in effect. And it is
because we want to withdraw that potential power that
we want to revoke the proclamation. In the words that I
used that the Canadian press seemed to like, it is because
we want to ‘“dormatize”, put to sleep again, the War
Measures Act and withdraw that tremendous potential
power that we have introduced this specific piece of
legislation. So the only legal weapon in force after the
passage of this legislation will be this bill, if the Senate
decides to approve it.

Bill C-181 is a de-escalation from the War Measures
Act. It replaces the regulations now in force and it
reduces the severity of those regulations. It is made
specific in this bill that the bill is to apply to the FLQ or
successor organizations or any other organization having
substantially the same purpose and using substantially
the same means to overthrow the government of Quebec
or to affect the relationship of Quebec to the rest of
Canada by crime or by violence. In other words, it is
made quite clear that this bill cannot be abused by any
provincial attorney general to meet other types of con-
spiratorial violence elsewhere in Canada. We wanted to be
precise about that, because there could have been a
temptation under the current regulations for provincial
attorneys general to go beyond the scope of those regula-
tions. It is made clear in this bill.

Secondly, the definition of the FLQ is rendered more
precise. The purpose must be to overthrow government
by violent means. It does not relate to an attempt to
change the governmental structure in this country by
persuasion or by the ballot box.

The bill shortens the period of detention before a
charge from seven and 21 days as contained in the regu-
lations to three and seven days as contained in the bill. It
curtails the presumption of proof in section 8, that you
mentioned, Mr. Chairman, and reduces that considerably

from the regulations. It includes, specifically, the provi-
sions of the Canadian Bill of Rights. Although I think
that that is implicit in the current regulation under the
War Measures Act, we have explicitly added that here.

The Government has been accused by some of its
critics of adopting a rigid, uncompromising attitude in
the House of Commons. I want to say that the bill is a
de-escalation—quite a marked de-escalation from the
War Measures Act, and we did bring it in at the earliest
opportunity. Moreover, we did agree with the Leader of
the Opposition (Hon. Mr. Stanfield) in respect of a Part IT
of the bill that we had originally contemplated and had
discussed—dealing with a permanent piece of legislation
that would be available to Government in the area of
peacetime violence of a conspiratorial nature in the
future—that that type of legislation ought to receive
more review. We agreed that it ought to receive more
review by Government and more review by Parliament
before this Government took that position. We did that
because the Leader of the Opposition assured us that,
had we not, there would have been protracted debate in
the House of Commons, whereas, if we abandoned that
idea of the moment, he would expedite passage of this
Bill in the House of Commons.

But there is no doubt about it that we in this country
are going to have to consider what type of legislation we
should have, if any, to deal with conspiratorial group
violence in this country in the future. The Criminal Code
is based on the assumption that crime is an individual
matter. There are certain provisions in the Code relating
to conspiracy, but, generally speaking, the conspiracy
deals with a group of persons who happen to be linked to
an individual crime. We are now dealing with a new
phenomenon. We are dealing with group violence politi-
cally motivated, having seditious purposes. And the
Criminal Code is not written primarily to deal with group
crime. It is written to deal with individual crime or
groups of individuals who happen to be linked from time
to time in conspiracy.

That type of legislation will have to be considered by
Parliament. I suggested at the time that we might want
to send a term of reference to the Standing Committee
on Justice and Legal Affairs in the House of Commons to
discuss what type of legislation, if any, we should have
and how to balance individual rights on the one hand
with the rights of the collectivity on the other.

Therg are certain dangers to it. There are questions
that will have to be decided. What should bring such
type of legislation into force? Should it be permanent
legislation or only legislation available to a Government
by way of proclamation? What level of danger should be
required? Should it be left in the hands of a provincial
attorney general or should the federal Attorney General
assume more control? What additional types of power
should be given? Should it include additional powers of
ar.rest, detention, suspension of bail, the power to deal
w1t}1 assemblies, parades and so on? These are matters
which I believe Parliament as a whole is going to have
to consider.

'I_‘herg is always a possibility that if there is a type of
legislation on the books that is less severe than the War
Measures Act the temptation of the Government to bring



3-12-1970

Legal and Constitutional Affairs 5:9

it into force might be greater. To my mind that would
not necessarily be a step forward.

In the House of Commons the Government analysed
every amendment that was proposed. Those of you who
have had an opportunity to read Hansard of the House of
Commons will know that I did my best to respond to those
amendments and gave reasons why we could not accept
most of them. But we did accept an amendment proposed
by Mr. Woolliams of the Conservative Party and Mr.
Lewis of the New Democratic Party clarifying the draft-
ing of clause 3.

But I had the responsibility of ensuring that if the law
was going to be a tough law, and it is a tough law for a
specific purpose and for a short term, and is not part of
the permanent criminal law of this country, that that law
had to work. I tried to indicate to the House of Commons
that this bill really only changes the law in certain
specific areas, the power of detention, suspension of bail
at the instance of a provincial Attorney General, extended
powers of arrest, certain presumptions of evidence, to be
found in clause 8, and provided for administration by
provincial Attorneys General.

This type of bill, Mr. Chairman, in ordinary times
would, as I have said before, have been unpalatable to
me and unpalatable to the Prime Minister. It is philo-
sophically contrary to what the Prime Minister stands
for, and is philosophically contrary to what I believe in.
{t is contrary to the type of legislation I have tried to
introduce into this Parliament since I became Minister of
Justice. However, we are not dealing with an ordinary
Situation and we are not living in ordinary times. The
bill represents a value judgment between individual
rights, on the one hand, and the rights of the state on the
other. Whether we made the right judgment, I suppose
only history will say. But we did what we did because
We felt it had to be done.

I hope that this thrust under this Government of
€nhancing the rights of the individual will continue, and
I want to assure this committee and the Senate that I
Intend to continue with our program of legal reform, to
Widen the personal options available to Canadians and
also to open new avenues and remedies of appeal and
Tecourse for the average citizen against his government.

Now I need not say that the Prime Minister and I
Tealize that this is not the ultimate solution to the prob-
ems of Quebec and Canada, but you cannot solve these
Problems by legal responses. You try to preserve freedom
Under the law, and without law there is no freedom.

bViously the social and economic infrastructure, _the
ack of which has allowed violent conspiracy to flourish,
as to be restored. Simiarly the climate of frustration on
wl}ich violence feeds has to be changed. No one wants

country to return to normal faster than I do.

Now, Mr. Chairman, if you want me to deal with

Clause 8 pefore we proceed to questions, I am prepared to
do that,

The Deputy Chairman: That seems to be the crux of
the bin and seems to have provoked the most controver-
Sy—clauses 4 and 8.

Senator Flynn: Mr. Chairman, I think there is a prob-
lem of procedure which I think we should settle now. I
was wondering whether it would be a good solution to
question the Minister on problems of general application,
not related necessarily to the bill itself first, and then we
could proceed to question the Minister on each clause of
the bill. This would make for a more positive way of
questioning the Minister and dealing with the bill.

The Deputy Chairman: Are those your wishes, honou-
rable senators?

All right, Mr. Minister.

Senator Flynn: I have a question of a general nature
which is not really related to a particular clause of the
bill. It was touched on by the Minister and relates to
permanent legislation which he says is contemplated to
deal with problems of the same nature as the one posed
by the FLQ. The Minister mentioned that in the original
bill, Part II, I think was intended to deal with this to
some extent. He has indicated some of the problems
that have been considered. Now I want to ask him
whether in this Part II or in the thinking of the Govern-
ment there is any idea of amending the Criminal Code to
enlarge the definition of sedition or conspiracy to include
certain types of acts of the FLQ that are not necessarily’
destined to overthrow the Government, but sometimes
only to blackmail the Government into doing something.
I am speaking of the association, of course; I am not
speaking of somebody committing a crime which is
already provided for in the Code. I am speaking of an
association which would not necessarily try to overthrow
the Government but which would by way of violence try.
to intimidate the Government and intimidate Parliament
into taking administrative or legislative action.

Hon, Mr. Turner: May I respond to that, Mr. Chair-
man? Before doing so, may I apologize to my colleagues
who are with me for not introducing them. On my right
is Mr. D. H. Christie who is well known to you and who
is Assistant Deputy Attorney General, Department of
Justice, and then next to him is Mr. J. A. S. Scollin, head
of the Criminal Section of the Department of Justice. As
I say, they are both well known to you, and I am grateful
to have them here with me.

In response to Senator Flynn’s remarks, let me point
out that we are not yet committed to any legislation at
all. We do not know whether legislation is the proper
response, nor do we know what type of legislation would
be necessary. To my mind there is need for greater
consultation with people right across Canada and perhaps
for holding some public hearings before we make up our
minds. I do not contemplate a permanent amendment to
the Criminal Code. Any type of legislation that might be
available for emergency situations should be short-term
legislation brought into effect by way of proclamation for
a limited period of time to take care of a specific problem
and should then be self-ending or self-terminating.

I think the main difficulty is to describe what those
situations are that would trigger the proclamation or who
can request the action—should it be the mayor of a great
city, the Attorney General of a province or should it be
the federal Attorney General? What review should there



5:10

Legal and Constitutional Affairs

3-12-1970

be? What disclosure to Parliament should there be? What
availability for debate in Parliament should there be?
What additional powers should be given? What options
should be given to the various areas of government?

I suppose the definition of sedition, and there is such a
definition, and a definition of intimidating Parliament,
the definition of kidnapping, the definition of violent
crimes in the Crim‘nal Code itself might be sufficient.
But what this bill does and what the regulations did is to
increase the procedural rights of the Crown, increase the
evidential and investigatory possibilities of the Crown,
without which the evidence could not be obtained to lay
charges of sedition, of murder, of kidnapping or conspira-
cy. And it is because under the ordinary Criminal Code
the period of detention before charge is 24 hours, and
properly so in ordinary times, because the question of
bail is properly left in the hands of the judiciary and
because it is impossible to give the judiciary all the
information necessary to combat some types of seditious
conspiracy as in the atmosphere we are now living in,
that we have not changed the substance of the law. We
have changed the ev.dentiary possibilities available to
the Crown for a short-term period of time. One might
argue that the substance of the Criminal Code is suffi-
cient, but the evidentiary possibilities available under the
Criminal Code to the Crown were not sufficient for this
particular problem.

Senator Connolly (Ottawa West): Will not the minister
agree that this legislation does, in fact, change to a
certain extent, in the way he has described in his open-
ing, the substantive criminal law, and has it not created a
new offence?

Hon. Mr. Turner: It creates a new offence, that of an
unlawful association. The reason that new offence is
created is not only to clarify the conspiratorial nature of
the FLQ—because I suppose one could argue that the
FLQ was an unlawful association even before this legis-
lation was introduced or the regulations were passed,
because from what we know of the FLQ it makes it a
violent, seditious conspiracy within the definition of the
Code, which I will deal with when we talk about retroac-
tivity, because one could argue that the FLQ was always
outlawed and unlawful within the definition of “sedi-
tion.” But the reason that the offence of being a member
of the FL.Q or a successor organization is in the bill is to
limit and restrain the extended powers of detention and
arrest, detention without bail and search without war-
ranﬁ, to this situation. We had to have something upon
which to hang these extended procedural rights. And if
we had not had the specific offence in the bill there
would have been nothing in the bill to pinpoint the
purpose of the extended procedural rights given to the

Crowr.l. That, primarily, is the reason for the definition of
FLQ in this bill.

Somg charges are being laid under the War Measures
regulations, but I know that the Attorney General of
Quebec and the prosecutors who are advising him, the
team of prpsecutors he has appointed, are attempting,
where possible, to lay charges under the Criminal Code,
on the basis of evidence they are able to obtain under
these regulations.

Senator Flynn: I appreciate the problem of strengthen-
ing the arm of the police in given circumstances and
depriving individuals of certain rights because of very
serious circumstances, but my question was really wheth-
er it was the intention to define in the Crim.nal Code,
eventually, what is an unlawful association, even if it is
an association that has not as its purpose the overthrow
of the Government and is using methods to blackmail the
Government or Parliament, something along the lines of
sections 2, 3 and 4 here, but that would apply generally
throughout Canada.

Does the minister suggest this problem is already cov-
ered by being a member of an association which would
use violence or blackmail the Government into making a
decision or doing anything legislative or otherwise? Does
the minister suggest it is already covered by the Criminal
Code, being only a member? I am not saying participat-
ing in.

Hon. Mr. Turner: Being only a member of an unlawful
association, as such, is not covered under the Code.

Senator Flynn: That is why I was asking whether it
was intended to make an offence of it.

Hon. Mr. Turner: But there are the conspiracy sections
in the Code. There is section 51 of the Code, “Intimidat-
ing Parliament or legislature.”:

Every one who does an act of violence in order to
intimidate the Parliament of Canada or the legisla-
ture of a province is guilty of an indictable offence
and is liable to imprisonment for fourteen years.

Senator Flynn: But not merely being a member of an
association which would do that?

Hon. Mr. Turner: Only if it is a conspiracy. All the
options are open, senator, so far as I am concerned, as to
what we have to do on a permanent basis to meet this
type of situation in the future. We are going to need a
good deal of sociological research, some criminological
and penological research, and a rather sensitive under-
standing of what type of society we are going to be living
in in the next 10 or 15 years.

Senator Bélisle: Mr. Minister, did I understand you
aright a while ago, that you said this legislation is mostly
to stop the FLQ overthrowing the Quebec government by
violent means? In other words, this legislation could also
apply to the communist Mao party?

Hon. Mr. Turner: No, sir.

Senator Bélisle: Not if they were to attempt to over-
throw the government by violent means?

Hon, Mr. Turner: The purpose of the legislation is set
forth, as best we could draft it—and it was an incredibly
difficult drafting problem, I want to assure you—in sec-
tion 3.

Senator Flynn: The preamble too was difficult.

Hon. Mr. Turner: The preamble too was difficult,
senator.
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First of all, the legislation is to reach Le Front de
Libération du Québec:

...or any group of persons or association that_ advo-
cates the use of force or the commission of crime as
a means of or as an aid in accomplishing the same OT
substantially the same governmental change w1th'm
Canada with respect to the Province of Quebec or 1.1:s
relationship to Canada as that advocated by the said
Le Front de Libération du Québec,

Senator Bélisle: Do you say that the Mao'corpmunist
party would not qualify as any other organization?

Hon. Mr. Turner: If there were a violent conspiracy
having the same purposes as the FLQ, as set forth in this
bill—namely, the overthrow by violence or the use of
crime of the Government of Quebec, or the Government
of Quebec in its relationship to Canada—then that would
be covered. But if it were a Maoist organization in Van-
couver, having no relationship to the FLQ, it would not

e covered.

Senator Prowse: You would separately consider that
Seriously?

Hon Mr. Turner: That is conceivable.

Senator Prowse: That is another situation?

Hon, Mr. Turner: Yes.

Senator Prowse: That is the point you are making?
Hon., Mr. Turner: Yes, precisely, senator.

Senator McElman: The minister, in his general
remarks looking to more permanent legislation, suggested
Derhaps a reference might be made to the appropriate
comm ttee of the Commons. Would he look kindly upon 2
reference to a joint committee of the two Houses of

arliament?

Hon, Mr. Turner: I never exclude that possibility,
Senator McElman.

_ Senator McElman: Or two separate committees Oper at-
Ing co ncidentally?

Hon, Mr. Turner: Whatever had to be done, I would
“;fntll:l‘e to say that we would not want to duplicate the
ork,

Senator Cook: We are a very fine group Up here.

K Hon, Mr. Turner: Well, I am looking forward to the
€ports of a number of committees of the Senate.

inse"atOr Prowse: You would just as soon it be exam-
€d by one committee as two?

WH°“¢ Mr. Turner: No, I always find that we are very
ell treated up here too, senator.

Senator Prowse: But if it were one it would save time?

%H"n- Mr. Turner: Not necessarily, but I think we have
Capeo-Ordinate our efforts within the Parliament of
Dada, and it is a job for Parliament.

Senator Flynn: In connection with the preamble which
1 was referring to, paragraph 3:
AND WHEREAS the Parliament of Canada, fol-

lowing approval by the House of Commons of
Canada. ..

—of course, the Senate was not called upon to pass upon
a formal resolution to approve the decision explicitly,
unanimously. I would have hoped the omission of the
Senate would not be there. However, this is not my point.

...by the House of Commons of Canada of the mea-
sures taken by His Excellency the Governor General
in Council pursuant to the War Measures Act to deal
with the state of apprehended insurrection in the
Province of Quebec...

I understand that when the War Measures Act was
proclaimed the Government was under the impression
that there existed a state of apprehended insurrection. At
the time this legislation was introduced, or at this time
now, is it still the view of the Government that we are
faced with a state of apprehended insurrection? I doubt
that these words really describe the situation. I wonder if
they are not going too far. It is such a very bad situation,
but I question describing it as *“a state of apprehended
insurrection.” If we are dealing with only a few people
who operate in isolated, separate cells, could you describe
them as being able to create an insurrection in the Prov-
ince of Quebec?

Hon. Mr. Turner: Let me deal with that preliminary
point first because I want to assure honourable senators
that there was no attempt by the Government to ignore
the privileges of the Senate. Under the terms of the War
Measures Act it was not necessary for the Government to
come to Parliament at all, but we felt that in the circum-
stances we should place the regulations before the House
of Commons. There was no contempt of the Senate
because the War Measures Act itself does not provide for
any approval by Parliament of the proclamation,
although ten members of Parliament can challenge it. So,
there was no attempt to infringe on the privileges of this
honourable house. I want to assure you of that.

The preamble merely says that at the time the procla-
mation was issued in the early morning of October 16
there was a state of apprehended insurrection. This bill
stands on its own feet. The preamble merely states that it
is the feeling of the Government that this bill is neces-
sary to deal with a continuing threat of grave violence
represented by the FLQ. So, it is really irrelevant to our
discussion as to whether a state of insurrection still
exists. It would not have to exist, so I am not going to
comment on that.

Senator Hays: Mr. Chairman, I should like to ask a
question of the minister. It has taken a long time for the
FLQ to get up the nerve to do the things they are doing,
and it is just not going to disappear by April 30. If at
that date you want to extend the provisions of the pres-
ent bill then what is the mechanism by which this is
done.

Hon. Mr. Turner: Through you, Mr. Chairman, I would
~say to Senator Hays that that is set forth in section 18.
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Section 15 provides that this bill expires on April 30. If
the Government were to feel that the threat had been
successfully met before April 30 then the Government by
proclamation and without recourse to Parliament could
terminate the bill earlier than April 30. If, on the other
hand, the Government felt the conditions prompting the
introduction of this bill were still apparent and in exist-
ence as of April 30 then the Government could prior to
April 30 move to extend the application of this bill by
seeking a joint resolution from both houses of
Parliament,

Senator Hays: But suppose that that was debated for
three weeks. If something happened would it then be
necessary to reintroduce the War Measures Act?

Hon., Mr, Turner: I am advised that that resolution
would have to be passed first. In other words, if the
resolution was not passed by Parliament by April 30 then
this bill would lapse.

Senator Hays: My question is: If there is a debate
which lasts for three or four weeks and in the meantime
it is obvious that the Province of Quebec and the City of
Montreal are still not out of trouble, would you have to
reintroduce regulations under the War Measures Act?

Hon. Mr. Turner: Senator, you know, I try to avoid
hypothetical questions in the House of Commons, and I
think I ought to follow the same procedure here. We shall
have to meet that fence when we come to it.

Senator McElman: How many extensions are possible?
Hon. Mr. Turner: One.

Senator Flynn: We received the same answer from the
Leader of the Government in the Senate.

Hon. Mr. Turner: I have always accepted the wise
counsel of the Leader of the Government in the Senate.

Senator Everett: Mr. Minister, I refer you to section
7(2), which states:

No person shall be detained in custody pursuant to
subsection (1)

(a) after seven days from the later of the time when
he was arrested or the coming into force of this Act,
unless before the expiry of those seven days the
Attorney General of the province in which the
person is in custody has filed with the clerk of the
superior court of criminal jurisdiction in the prov-
Ince a certificate under this section stating that just

cause exists for the detention of that person pending
his trial... ’

Is there ever a review of that just cause?

Hon. Mr. Turner: Through you, Mr. Chairman, I will
say to Senator Everett that there is no review of the
discretion of the Attorney General and his filing of the
certificate. The Attorney General in his certificate would
state that there is just cause for suspending bail, and no
one can look behind that certificate. He is responsible for
the administration of justice to the legislature and to the
people of the province in which he operates,

Senator Prowse: That is a fairly standard principle of
law, is it not? Even appeal courts ordinarily will not step
in to interfere with the discretionary...

Hon. Mr, Turner: I think the whole matter of discre-
tionary justice is something that some day Parliament is
going to have to look into. There are many discretionary
decisions made by the law enforcement authorities under
the Anglo-American system of jurisprudence. For
instance, there is the decision of whether to arrest or not
to arrest; whether to prosecute or not to prosecute;
whether to oppose bail or not to oppose bail; whether
to lay a charge, and if so what charge; and whether
to accept a plea. All of these are discretionary matters
that ordinarily are not reviewable by the courts, and
which depend on the good faith of the law enforce-
ment authorities right up to the attorney general of the
province or the Attorney General of Canada. The only
control on that is Parliament, the legislature, and the
people. ¢

As I said in the House of Commons, review mech-
anisms that are not responsible in an equal way to the
people perhaps are not as effective as some people would
like to believe.

If an arrest is improperly made under this bill there is
still the possibility of damages for false arrest. There is
no doubt about that.

Senator Connolly (Ottawa West): Or an application for
one of the prerogative writs?

Hon. Mr. Turner: Or habeas corpus, yes. Habeas
corpus is available. In this particular instance, because of
the extraordinary circumstances, the Attorney General of
Quebec, I am sure, will be reviewing the individual bail
applications under the War Measures regulations, and
indeed under this legislation. All the arresis to date, of
course, have been made under the regulations. The Attor-
ney General of Quebec has already stated that his three-
man committee under the chairmanship of Jacques
Hébert have free access to all those held and, indeed, all
those released, under the War Measures regulations. That
was confirmed to me by Mr. Hébert personally. Mr.
Hébert tells me that in the instance of any complaint that
is made to his committee he refers it to the protecteur du
peuple, the Quebec ombudsman, who has power under
the statute. The ombudsman, I am told by the Attorney
General of Quebec, also has access to anybody held or
anybody released. It will be open to the ombudsman, the
Attorney General of Quebec tells me, to suggest in
individual cases what compensation ought to be made or
what remedy ought to be given to those who may have
been unjustly held under the War Measures regulations,
and presumably under this bill if it is passed by
Parliament.

Senator Evereti: Is there any comparable situation in
Canada in which a person can be detained without even-
tual review of the reasons for his detention?

Hon, Mr. Turner: Tl_lere is eventual review by a court.
A charge has to be laid within seven days, and trial has'
to be brought on after 90 days, so there is.a review. '
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Senator Evereti: But there is not a review of that one
specific point, so far as I can tell. That detention just
continues.

Hon. Mr. Turner: There is no way under the bill b.y
which the discretion of the attorney general is
reviewable.

Senator Everett: Is there any comparable situation in
Canadian criminal law?

Hon., Mr. Turner: Not now. l

Senator Everett: Would there be any reason for giving
consideration to the filing after the expiry of this act of
the reasons for the exercise of that discretion?

I am not saying to hobble the Attorney General.

Hon. Mr. Turner: The difficulty here is that the whole
panoply of facts that go into the assessment of the judg-
ment that must be exercised by a chief law enforcement
officer of a province just cannot be codified.

Senator Evereti: I am not suggesting, Mr. Minister, any
action that would hobble the Attorney General in issuing
the certificate. However, I wonder whether there would
be any reason at a time after the expiry of the act for
causing the Attorney General to file in those cases where
he has issued the certificate the reasons that gave rise to
the just cause?

Perhaps there is none; if that is so I would be prepared
to let it drop. It is just a suggestion.

Hon. Mr. Turner: I cannot see the purpose of it in the
Present instance because, as I say, the ombudsman now
has the ability to review any situation in which he feels
injustice might have been done.

Senator Prowse: There are two things; you have the
committee and the ombudsman.

Senator Phillips: My first question deals with a
member of the Canadian forces being a police officer. I
am particularly interested in this in view of what is
taking place in Montreal at the present time. If a member
of the armed forces is fired upon, is he authorized to
return the fire?

Hon. Mr. Turner: Senator Phillips, there is nothing
dealing with that in the bill. It would depend on what
military command that soldier had received in the par-
ticular situation.

Senaior Phillips: Yes, I realize it is not in the bill. I
Wonder if there have been any instructions issued in that
Tegard?

Hon, Mr. Turner: I have difficulty enough without
Tesponding for the Minister of National Defence.

Senator Phillips: But he is being used not as a member
Of the armed forces, but as a police officer.

Hon, Mr. Turner: Under section 225 of the National
Defence Act it is true that they have the power of a
DPolice officer. However, they do not cease to be responsi-

€ and responsive to military command.

Senator Phillips: My second question is to ask for a
definition of meeting of the FLQ; what constitutes a
meeting? Must there be a chairman and an agenda?

Hon. Mr. Turner: That is a question of fact that will
have to be decided by a court. I suppose they would look
to the dictionary definition of a meeting.

Senator Cameron: I know the matter of review is
probably the most sensitive area of this whole program
and you have answered part of it. I know that the Prime
Minister has taken a very definite stand against any
overall review board being established.

.I-Iowever, there is a growing uneasiness in the country
with regard to the treatment of prisoners held under this

act. What assurance can you give that this matter will be
fully investigated?

Hon. Mr. Turner: Mr. Hebert told me on Monday that
to his knowledge out of the 450 arrests, and particularly
the 350 that were made in the first few days, where the
problem was with that number of arrests there were
problems, administrative overlap and so on, there had
only been five or six cases brought to the attention of his
committee, which has complete access, of rough treat-
ment by the police. There were also five or six instances
of what he called prolonged interrogation.

He has those matters in hand. On the basis of what he
told me that is the limit of the maltreatment.

Senator Cameron: But along with this we think of the
beating up of an officer of the Province of British
Columbia some time ago, which suggests that there is a
need for greater disciplinary action being taken with
respect to the police.

I have heard a good deal of concern regarding the
protection available to see that this does not happen.

Hon. Mr. Turner: I do not want to talk about the
particular case, because that is before the courts and will
presumably be dealt with by the Superior Court in
Montreal.

However, what is the protection of the citizen? The
protection of the citizen, first of all, has to be the good
judgment and conscentious enforcement of the law,
under law, by the police authorities.

Secondly, proper supervision under the Police Act so
that in the case of abuse of police power disciplinary
action is taken.

Thirdly, constant and immediate review by the chief
law officer of the Crown within the province, the Attor-
ney General, of police methods and the Police Act.

Fourthly, availability under law for civil redress for
those who have been badly treated by the police.

However, the first reason is always going to be the
conclusive one. The criminal law has to be based on an
assumption that the men and women who enforce it do
so to the best of their ability, as humanely and compas-
sionately as they can, but fulfilling the oath which they
take.

Now, largely this depends, of course, on the kinds of
laws we in Parliament ask the plice to enforce under the
Criminal Code and under the criminal law and the type
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of procedures we impose on them. I think we owe it to
the police forces of this country, first of all to give them
public support in doing what they have to do; secondly,
to ensure that the police are asked only to enforce credi-
ble, common sense laws in a credible, common sense
fashion.

I am not referring to this law, but I think that some of
the laws we ask the plice to enforce and some of the
ways in which we ask them to enforce them, sometimes
put the police in a non-credible position in current terms.
That is the reason for the arrest and bail reform bill
which will again be before Parliament.

We talk about review procedures and so on. The office
of the Attorney General dates back to 1232 and leaves in
a man responsibility to a legislature or Parliament. He is
therefore reachable by the people for the general tone of
his administration.

An Attorney General under the British parliamentary
system must decide whether or not to institute proceed-
ings and whether or not to administer certain aspects of
those proceedings on the best judgment of the public
interest, free of political considerations. In fact, Attorneys
General have been dismissed by Parliament for failure to
keep that in mind and can be dismissed by a vote of
confidence by Parliament in this countiry or the legisla-
ture of any province by his failure to separate partisan
considerations from the public interest as he sees them.
He is not required under British parliamentary tradition
to abide by cabinet decision on whether to institute or
not institute prosecutions. Indeed, that can be a reason
for a want of confidence by the parliament or the legisla-
ture if he does find himself so bound, and he should
refuse to have himself so bound. He can consult his
colleagues on an informal basis, but in the end it is his
decision and he is responsible for that to the people. It is
one of the reasons that I have not agreed yet to allow an
attorney general to be appointed in the Yukon or the
Northwest Territories, because until they have a fully
responsible government where the chief prosecution offi-
cer is directly responsible to the people I do not believe
that the attorney generalship should reside there, so I
take responsibility, because I am reachable by the people.

Senator Cameron: I fully support the Government’s use
of the War Measures Act and this bill, but if there is any
way of strengthening the people’s confidence that justice
will be done completely once a person is within the toils
of the law, it would go a long way towards alleviating a
certain uneasiness about treatment by the Quebec police.

Senator Cook: On the question of treatment, am I
correct in thinking that if the right to conunsel is
retaiqed, and if the right to habeas corpus is retained, the
que_s’clon of possible ill-treatment would be subject to
review by the courts? With the right to counsel and
habeas corpus, could not the question of ill-treatment
come before the courts and be reviewed by judicial
authority?

Hon. Mr. Turner: Yes, if anyone detained can prove
that he has cause of action he can obtain legal redress.

Senater Cook: And the courts could intervene to stop
the ill-treatment?

Hon. Mr. Turner: Sure.

Senator Connolly (Oitawa Wesi): There is one problem
that perhaps the minister will comment on. In a federal
state like ours, we have in fact eleven attorneys general,
but in our constitution we have given the administration
of the law to the provinces. While we may pass a crimi-
nal law here and have jurisdiction to do so, it is the
provincial attorney general who is ultimately answerable,
and answerable to the people, for his administration of
the criminal law that we might pass.

Hon. Mr. Turner: Under the present scheme of the
Criminal Code, as you have said, senator, we in Parlia-
ment are responsible for the substance of that Code and
the procedure within it. But the administration or the
enforcement of the Code is left to the provincial attorney
general under that Code. The same is true under the War
Measures regulations; the same is true under this bill.
That being so, when dealing in a federal state with an
independent and equal level of government, it is up to
the people to whom that level of government is responsi-
ble to ensure that the content of the criminal law is
properly administered. I think I will leave it at that.

Senator Flynn: Under the War Measures Act the
responsibility of enforcing the regulations could be left in
the hands of the federal Government, as I think was done
during the war.

Hon. Mr. Turner: Yes, it could.
Senator Flynn: You mean the present regulations?

Hon. Mr. Turner: That is right. Under the War Meas-
ures Act it is true that the federal attorney general
could be left with enforcement, as he was during the
war. Mind you, when we talk about wartime regulations
that involved detention, there are a number of very
important distinctions that I think I should make to this
committee briefly. First of all, in wart me, under those
regulations—and we are not looking at the act, we are
looking at the regulations, because it is only the regula-
tions that have the force of law—in wartime there was
detention without any necessity of a charge being laid
whereas here a charge has to be laid within seven days;
there was no necessity of a trial, whereas here a trial has
to be held; there was no necessity for publicity, whereas
this bill and the current regulations are administered in
the open publicly, under public scrutiny. That situation

in wartime should not be compared with these
regulations.

Senator Flynn: I agree, but you could have done the
same thing.

Hon. Mr. Turner: Theoretically.

Mr. Chairman, may I just add one more thing to Sena-
tor Connolly.. There is also the practical problem of the
way our polxqe forces are structured in this country. The
R.oyal Canadian Mounted Police have contracts with
eight out of ten provinces to be responsible for law
enforcement. There are exceptions in certain large
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municipalities in some of those other eight provinces.
Under the contracts the R.C.M.P. are responsible to the
provincial attorneys general. In Quebec and Ontario there
is no such contract; each of those provinces has its own
provincial police forces; the role of the federal force in
those provinces is accessory or supplementary only. If the
federal attorney general is to assume in the future direct
respons bility for enforcement of any particular measure
in those provinces, then obviously the control of the
necessary police to buttress that responsibility would hav_e
to be arranged. Under the current circumstances it is
obvious that the bulk of the police force in Quebec is
Provincial and municipal.

Senator Molson: I should like to ask a question about
clause 6. The key to that seems to be that any owner,
lessee or agent who knowingly permits a meeting of the
unlawful association in the building he controls is guilty
of an offence. I am wondering why that could not have
been enlarged to include the leasing, the renting, allow-
ing the use of space in that building, such as might have
applied perhaps in the apartment house where known
Mmembers of the FLQ were hid ng, and where, for exam-
ble, I think Lortie was apprehended.

. Hon. Mr. Turner: This bill is directed towards a specif-
lc association insofar as it relates to meetings, not to
Where people live. It is the holding of meetings towards
Which we are directing our attention. It is therefore not
an offence to lease property to someone who may turn
out to be a member of the FLQ, unless one knew that the
Property was going to be used for the purpose of a
Meeting. If it is just to be used for a husband and wife
Situation, a domicile, a foyer, there is nothing in this bill
to catch that.

Senator Molson: I am asking why not.

_Senator Flynn: Would it be covered by clause 5? If you
8lve any assistance by allow.ng a person to use your
apartment, that comes under clause 5.

Hon, Mr. Turner: That is correct.

Hon, Mr. Molson: I was not referring to a foyer. I was
.referring to an apartment that has an elastic cupboard in
%, and that type of apartment which was leased to, I
Suppose, two or three people but actually contained, I
think j¢ was, seven.

Hon, Mr. Turner: I think clause 5 is elastic enough to
Catch that,

Senator

That answers
Uestion,

Molson: Thank you. my

fusenaior Phillips: As a layman in law I am a bit con-
COSGd, because the minister previously told me that the
§ Urt would have to decide what a meeting is, and yet he
AYs the bill is directed towards meetings. I find it a bit
Onfusing that we have to wait for the court to decide
meat a meeting is, and yet the bill is directed towards

etings, if I understood what you were saying correctly.
inHOn' Mr. Turner: Clause 6 is directed towards meet-
thgs. They way our system works is that we may have

€ responsibility for drafting the law, you may have the

responsibility for passing the law, but thank God neither
of us has the responsibility for interpreting the law. We
have that for the independent courts. We try to antici-
pate situations in proper drafting, but the interpretation
will have to be left to a court. In so far as the word
“meeting” is concerned, that will depend on the facts of a
particular situation before the court, and in a particular
case, and the court will have to determine as a matter of
law whether those facts constitute a meeting within the

meaning of this bill. There is no way that we can render
that more precise.

Senator Casgrain: What constitutes a meeting? The
FLQ operates by cells and sometimes they do not know
each other. They can hold little meetings. It is the term
“meeting”. What would it imply?

Hon. Mr. Turner: That is again a matter of evidence
and a matter of fact in a particular case, Senator Cas-

grain, and common sense and common understanding of
what a meeting is.

Senator Macnaughton: I understand a conspiracy
requires at least two people, so surely a meeting would
be somewhat similar.

Hon. Mr. Turner: You cannot meet with yourself; there
would have to be at least two people.

Senator Hollett: Would not the word “knowingly” take
care of that situation?

Hon. Mr. Turner: That does not help define “meeting”.
The word knowingly applies to two things: first of all,
you have to know it is a meeting, and that it is a meeting
of the FL.Q

Senator Holleti: That has to be proven.
Hon. Mr. Turner: That would have to be established.

Senator Prowse: Clause 6 also includes assembly, so
you catch them one way or the other.

The Deputy Chairman: Honourable senators, we have
had a general statement from the minister on this legisla-
tion. We have carried on a general discuss on on a ques-
tion and answer basis for the last while. Are we now
ready to move on to a consideration of the ¢ auses of the
bill or a particular clause of the bill? What are your
wishes?

Senator Flynn: We could proceed clause by clause, but
I think we will reach clause 8 pretty quickly.

The Deputy Chairman: That was my contention in the
beginning, that the most important ¢ ause in the bill is
clause 8. Perhaps we can address ourselves to clause 8.

Senator Connolly: You might be better off to assure
that clauses 1 through 7 are adopted and then move on to
clause 8 and any others after that.

The Deputy Chairman: Honourable senators, are there
any questions or debate on clause 1 of the bill?

Hon. Senators: Carried.
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The Deputy Chairman:
clause 2?

Are there any questions on

Hon, Senators: Carried.

The Deputy Chairman: Are there any questions on
clause 3?

Hon., Senators: Carried.

The Depuiy Chairman: Are there
clause 4?

any questions on

Hon., Senators: Carried.

The Deputy Chairman: Are there

any questions on
clause 5?

Hon. Senators: Carried.

The Deputy Chairman: Are there any questions on
clause 6?

Hon, Senators: Carried.

The Deputy Chairman: Are there any questions on
clause 7?

Hon. Senators: Carried.

The Deputy Chairman: Are there any questions on
clause 8 of the bill?

Senator Flynn: After the long debate yesterday I do
not intend to repeat what I said. I think the Minister of
Justice knows the position I have taken, and I would
rather hear from him before saying anything else.

Hon, Mr. Turner: This is a treatment I do not usually
receive in the House of Commons. The first point to be
borne in mind with respect to section 8, which I believe
is subject to some misunderstanding, is that section 8
does not create any offence. All it does is raise an eviden-
tiary presumption. It raises an evidentiary presumption
in respect to one offence only, namely, the offence in
section 4 of the bill which reads:

A person who

(a) is or professes to be a member of the unlawful
association,

though it is section 4(a) which establishes the offence and
section 8 which establishes certain evidentiary presump-
tions relating to that one offence.

First of all, it is clear that a person cannot be properly
charged or convicted of being a member of an unlawful
association prior to October 16. In other words, the fact
of being a member of the FLQ prior to October 16 is not
an offence either under the regulations or under this bill.
One has to establish that there is membership in the FLQ
after October 16. Section 8 just permits some evidence to
be used of facts prior to October 16 to establish a situa-
tion which may or may not exist after October 16. The
reason I say October 16 is that that was the date of
proclamation of the War Measures Act, and under the
transitional provisions those offences are carried forward
into this bill.

My first submission to the committee, Mr. Chairman, is
that section 8 does not provide for any retroactive or

retrospective legislation. Retroactive legislation means
that a person could be convicted in November 1970 or
December 1970 on a charge specifically referring to con-
duct in October 1970, of being a member prior to October
16. That cannot be done. There is nothing retroactive in
section 8. No one can be properly charged or convicted
under the regulations or under this bill unless the charge
specifically relates to conduct or membership after Octo-
ber 16, 1970.

Senator Prowse: At the time the charge is laid?
Hon. Mr. Turner: Let me continue.

Senator Everetit: Could we have a clarification of the
point Senator Prowse just raised? He made the state-
ment, “at the time the charge is laid”. It is my under-
standing that it is an offence to be a member at any time
after October 16.

Hon. Mr. Turner: That is right.

Senator Prowse: The charges are all in the present
tense and not “you were”.

Mr. D. H. Christie, Assistant Depuly Attorney General,
Depariment of Justice: It could be in the past, but it has
to be in relation to a date after October 16.

Hon, Mr. Turner: The present begins with October 16.
Now, what is the effect then of section 8? It establishes
what are called in the criminal law rebuttable presump-
tions, presumptions of fact that can be rebutted by other
evidence, but unless rebutted would tend to have eviden-
tiary value. In other words, if the Crown adduces some
evidence under either of the three headings, either that
the accused at any time actively participated in or is
present at a number of meetings—that means two or
more meetings—or spoke publicly in advocacy of the
unlawful association or communicated statements, or as a
representative of the unlawful association, that would
raise a rebuttable presumption. That is to say, in absence
of evidence to the contrary, that would prove he was a
member of the unlawful association. If the Crown brings
forth this type of evidence what does the accused do? He
is entitled either by way of cross-examination of the
Crown’s wifnesses that established this evidence of his
own testimony or by any witnesses he himself calls t0
say that these facts no longer apply.

The Deputy Chairman: Is a mere denial sufficient by
the accused?

_Hon. Mr. Turner: It could be, depending on the credi-
bility of the accused. If the accused can by way of his
own ev1dex_1ce or evidence of his own witnesses or by
cross-examination of the witnesses of the Crown cast any
doubt on a balance of probability then he will be acquit-
tgd. Why? Because, despite these rebuttable presump-
tions, the burden of proof beyond any reasonable doubt
undex: the criminal law always remains on the Crow!'
and if the accused is able to establish any doubt th€
Crown will be unable to discharge its fundamenta
burden of proof of guilt beyond reasonable doubt.

There is nothing new in the criminal law, in the con-
cept of rebuttable presumptions, nothing new at all, ©
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‘placing the accused in criminal proceedings in the posi-
tion where he has to adduce evidence in h1_s own behalf,
once the prosecution has established certain facts.

There is section 8 of the Narcotic Control A.ct, which
provides that on the charge of being in possession of an
illicit drug for the purpose of trafficking, the Crown need
only prove beyond a reasonable doubt that the accused
was in possession of a drug and then it is up to the
accused to show that he was not in possession for the
purpose of trafficking.

Take the Food and Drugs Act; the Customs Act, the
unlawful possession of smuggled goods; the Excise Act,
the unlawful possession of spirits. Why do we need these
rebuttable presumptions, in law, and why do we need it
here? Because there are certain offences where the
possession of facts is peculiarly in the possession of the
accused, where he knows the situation better than any-
one else, and he had to be given a certain responsibility
of discharging a limited burden of proof.

There is nothing per se objectionable in law on these
rebuttable presumptions. It simply means that the Crown
introduces certain facts, then the accused has a duty to
‘cast some doubts on those facts. If he can cast some
doubts on those facts, then the Crown will fail. Because
the fundamental burden of proof, which is apart from
this clause 8, the fundamental burden of proof in any
‘Case of criminal law, to establish guilt beyond reasonable
doubt, would still apply. And it applies from the begin-
Ning to the end of the case, and it is not affected by these
rebuttable presumptions.

The Ontario Court of Appeal has held unanimously, in
the case of the Queen v. Sharp that the onus shifting
Drovision similar to this, in the Opium and Narcotic Drug
Act, does not violate the Bill of Rights, it does not deprive
A person of the right to a fair hearing or deprive a
Person charged with an offence of the r ght to be pre-
Sumed innocent until proved guilty. Why? Because the
fundamental burden of proof beyond reasonable doubt is
"?IWays on the Crown, despite these rebuttable presump-

ons. The same case points out that the shifted onus can
be discharged by a balance of probability. What does

alance of probability mean in law? A balance of the
Stories of the two sides and if there is a balance of
Probapil ty established, or a reasonable doubt established,
en the Crown will not be able to discharge its primary

Uty of establishing guilt beyond reasonable doubt.

. The Supreme Court of the United States also held that
Similay statutory presumptions in the United States’ law
are not 5 den’al of due process within the meaning of the

Merican Constitut on, providing there is a rational con-

€ction in common experience between the fact proved

Nd the ultimate fact which is to be presumed.

CI. am not going to go through the other instances in the
auminal Code where there is an onus placed on the
SCCuSed to adduce evidence. But I am going to rgclte
-SOmg_ of them to you. Section 162, trespassing at night;
,ﬁct-% 221, criminal negligence in the operation of a
wotor vehicle; section 233, kidnapping; section 253, the
Qrom'ietor of a newspaper being responsible for libel, in
kner Wwords, the owner of a newspaper .is presumed to
si OW what his writers are writing; section 295, posses-
on of housebreaking instruments, if you are found at

night outside my house with housebreaking tools you
have to show why you have got those tools, otherwise it
is presumed that you want to get into my house.

I also want to refer to the well recognized doctrine in
law of proof of similar acts. If similar acts in the past
establish a course of conduct, that is admissible, on past
evidence, to prove a present situation. It always has been.
Under that doctrine, evidence can be adduced against an
accused to assist in establishing his guilt, even though the
evidence relates to conduct on the part of the accused
prior to the date of the offence charged in respect of
which the accused has not been convicted or even
charged.

I think we have to realize that, in the absence of a
provision like that in clause 8, and having regard to the
clandestine or secret conspiratorial nature of the FLQ
and allied organizations, it would as a practical matter be
impossible, apart from admissions on the part of an
accused, to establish the commission of an offence under
section 4(a). It would be absolutely impossible, because
obviously this organization since October 16 has not been
having public meetings. If we were not able to rely on
some rebuttable evidence—that can be rebutted—to have
some evidence on which to lay the charge, then as a
practical matter it would be impossible to estabiish this
offence at all.

I want to be fair with the committee here. In similar
fact evidence, of course, the crime was always a crime
throughout the range of similar facts. Here one could say,
as someone said in this committee, I think, Mr. Chairman,
that prior to October 16 the FL.Q was not an unlawful
association within the meaning of the regulations or
within the meaning of the bill—except that all this bill
does, in clause 3 and in clause 4, and all the regulations
do under the War Measures Act, is to render in precise
statutory form what is probably the case now, a fact—I
would say is the case now—that the FL.Q, on the basis of
its communiqués, on the basis of its acts of terrorism, of
kidnapping, of violence, of holding governments to black-
mail, qualifies within the definition of sedilion under the
Criminal Code and is probably, and has always been, an
unlawful association. So that is the final answer to
retroactivity.

I could read that section on sedition into the record
here, but I think we all know it.

Senator Flynn: Mr. Chairman, I want to make it clear
that I am in complete agreement with everything the
minister has said. I am not against clause 8 if it means
and if it is interpreted in the way the minister has
explained. My point is not there at all. I said yesterday in
the House that some of the amendments that were moved
in the other place which would have taken away from
the Crown the possibility of proving the facts mentioned
in clause 8, as having taken place prior to the date of
October 16, 1970.

I have indicated that I thought it was not fair that we
had to use that. But my problem may be only a problem
of drafting. The minister knows, however, that even now
in the press and elsewhere there are many people who
have some doubts as to the way the bill is drafted, that
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would make it retroactive in this sense, that where we
say, “in the absence of evidence to the contrary”, if
evidence to the conirary means only evidence to the
contrary of the facts described in paragraphs (a), (b), (¢)
of clause 8, then if I prove that someone in 1967 attended
a meeting of the FLQ and if he cannot deny it, he is
deemed—it is not only that he is deemed but the proof is
that he is a member of the unlawful association today,
after Octoker 16. My point is that it would be so easy to
make it clear that the “evidence to the contrary” may be
evidence to the fact that prior to or on Oc.ober 16, 1970 I
dissociated myself from the FLQ, therefore that I was not
a member of the FLQ from October 16, 1970 or at the
time the charge is made against me.

That is the only point I am trying to make and that is
why I moved—or, rather, I suggested yesterday that we
could make it clear and we could dissipate doubts and we
could reassure all those who have expressed fears—by
making it clear that we authorize any accused to prove
that, after the facts that are mentioned in paragraphs (a),
(b), (¢), he d ssociated himself from the FLQ, if he did so
before October 16, 1970. The wording I was suggesting
was to replace the last paragraph beginning by “is” by
the words “is in the absence of evidence to the contrary
to that adduced or to the effect that he never or ever was
a member or that if he was a member he ceased to belong
to the said unlawful association at a time prior to the
16th day of October, 1970, prima facie evidence that he is
a member of the unlawful association”.

So I have been told that it means the same thing. Well,
if it means the same thing, why resist it, because I am
sure that, if we adopt the amendment, we will satisfy
those who have doubts and will satisfy those who have
fears.

Senator Lang suggested that the difficulty could be
overcome even by putting the words “in the absence of
evidence to the contrary” at the end so that it would
read:

... proof that he is a member of the unlawful associ-
ation, in the absence of evidence to the contrary.

That would be helpful as well. In any event, one way
or the other I think we should do something to remove
the doubts and fears.

Even if you are right legally, even if you have all the
confidence in the world that the court is going to inter-
pret the act as you have said it will, why not be abso-
lutely sure that it will do that exactly? Because fears
have been expressed, and I think it is our duty to dissi-
pate those fears if we can do so by a very simple
amendment such as the one I have proposed. If my
amendment is not acceptable to the officials of the

department, perhaps the one suggested by Senator Lang
is.

What_I want to make clear is that the rebuttal is not
one which is restricted to proving the contrary of the
facts that are recited in paragraphs (a), (b) and (c). That

is.a}l I want, and I am quite sure that that is all the
Minister wants, too.

Hon. Mr. Turner: Senator, I received a copy of your
amendment last night and we went over it again this

morning. I am convinced, and I hope I can convince you,
on the basis of the advice I have received and on the
reading of this section, that the section as it currently
reads is perfectly clear and does what you want it to do.
In other words, the words “in the absence of evidence to
the contrary” not only relate to evidence contrary to
paragraphs (a), (b) and (¢) but also to evidence contrary
to the fact that he is a member of the uniawful assoc a-
tion. If a court were possessed of evidence that someone
had relinquished membership in the terms that you put,
or had never been a member, then, as a practical matter,
surely no court would hold that the presumption would
hold up.

Senator Flynn: I am not so sure about that.
Hon, Mr. Turner: Well, sir, I am sure.
Senator Flynn: You are sure, but others are not.

Hon. Mr. Turner: “In the absence of evidence to the
contrary”’—contrary either to the presumptions or to the
membership in the unlawful association; I do not think it
matters where you put that phrase; whether you put it,
as Senator Lang says, at the bottom or at the end.
“Fvidence to the contrary”; we are talking about an
offence of membership and the presumptions are to try to
establish membership; and evidence to the contrary is
either contrary to the presumptions or contrary to the
fact of membership.

I do not think, as a practical matter, that we have a
problem here.

Senator Flynn: You do not think so, but some people
do. We would all be in agreement, if the act were amend-
ed as I suggest. There would be no controversy. There
may be no controversy in the courts now, but there
would be no controversy in the public, generally, if you
accepted the amendment; because you have, implicitly,
admitted that my amendment would not change the law-
But at least it would clarify it for sure. If it is harmful, I
am prepared to withdraw it. But if you say that it is not,
I say why not accept the viewpoint of those who have
some doubts and have unanimity as to the exact meaning
and exact purport of this section?

Senator Prowse: With all respect, it seems to me that
the amendment would restrict the rights of rebuttal that
were available to an accused, because you would detai
them out.

Senator Flynn: Why?

Senator Prowse: Because you would detail them out.

Senator Flynn: No. I said that “in the absence Of
evidence to the contrary” covers the point which is here:
But I go further. I add “or to the effect that he never was
a member or that, if he was a member, he ceased to be’-
That is clear. We add to what is already there to make it
clear that somebody who already disassociated himself 0
October 16 or prior can prove it.

Hon. Mr. Turner: Let me bring up another point £0F
you, Senator, if I may. It is one I just thought of. We ar®
talking here about presumptions. Now, I have given it
you as the opinion of the department which I sharée”
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sometimes I do not—I have given it to you as the opinion
of the department, which I share, that if the vyords “in
absence of evidence to the contrary” relate evidence to
the contrary to the presumptions or relate it to ev.dence
that he is a member of the unlawful association. Bu‘g for
the purpose of the presumption, suppose you were right,
it is only in absence of the evidence to the contrary of
those presumptions that you really need to defeat the
presumptions. In other words, the section sets up three
sets of facts for presumptions. If evidence to the contrary
rebuts those presumptions then you are back where you
started and section 8 does not mean anything, and you do
not really need “evidence to the contrary” to apply to the
words “member of the unlawful asscc ation”. Because if
evidence to the contrary is sufficient to defeat the pre-
sumptions in (a), (b) and (c), the rest does not apply, and
again it is up to the Crown to prove membership. So I do
not think you need it for both reasons. I do not th'nk you
need it because I believe those words as they read apply
both to membership and to the three paragraphs. Bl_lt
even if they only apply to the three paragraphs, 1_:hat is
all you need because that defeats the presumption 1n
section 8.

Senator Flynn: No, that is not enough.

Hon. Mr. Turner: Well, yes, because then the Crown
would have to prove membership by some other way. Do
you follow me there?

Senator Flynn: I have read the provisions of the Crimi-
nal Code where presumptions are created, and in none of
these sections of the Criminal Code do we use tpe.lan-
guage in exactly the same way as it is here. This 1s an
entirely new method. As you said yourself, the proof.of
similar facts relates to facts with respect to crimes prior
to the date of the charge. And there is no decision that I
have been able to find that would deal with exactly the
same wording as we have here. Again, I say that it 1s
possible, and many people have expressed this fear, that
L if T am an accused, cannot get an acquittal if I have
attended a meeting of the unlawful association, and I
cannot deny this fact because conirary evidence would be
limited to evidence contrary to the fact that I had attend-
ed that meeting. I am not going to perjure myself to be
acquitted. I want to be able to say that I attended the
meeting, yes, but that, subsequently, I ceased to be a
member of the association. I want this to be clear and I
think this is the intention of everybody. I do not see why,
if some people have doubts, even if you have reaso_nable
assurance that the courts would give the interpretation to
these words that they give to other words in other sec-
tions of the Criminal Code, I do not see why you would
not accept making it clear that the point that the accused
Wants to make can be made.

Senator Everett: Mr. Chairman, I-hope I am not.mls-
Quoting Senator Flynn, but I gather you will be satlsﬁfd
With Senator Lang’s suggestion of putting the words ° in
the absence of evidence to the contrary” to the end of the
Section,

Senator Flynn: I think that would be an improvement. -

Senator Everett: I wonder if the Minister has any
objections to the resolution of the problem on that basis.

Senator Connolly: May I ask a supplementary ques-
tion? Suppose that were done, would it make any change
in the application and interpretation of the section?

Senator Evereti: Essentially, that is my question.
Hon. Mr. Turner: I do not think so, senator.

Senator Cook: Well then, if you are satisfied that the
section is all right as it is, why change it?

Senator Evereit: The only point is this, if the Minister
is not concerned that it changes the effect of the section,
and if it satisfies Senator Flynn’s argument, then I think
we may have accomplished something.

Senator Hollett: I think it would be utter childishness
to transfer words from one place in a sentence to anoth-
er. They mean exactly the same thing no matter where
they are.

Senaior Evereti: That is my attitude, but if it will
satisfy Senator Fiynn, why not do it?

Senator Cook: It means you are going to an awful lot
of trouble to satisfy one person’s point of view.

Senator Macnaughion: Mr. Chairman, if we change the
wording as requested, does it mean that this would have
to go back to the House of Commons again?

The Deputy Chairman: Yes.

Senator Langlois: Mr. Chairman, I think the crux of
the matter here is that we have to make up our minds
whether or not section 8 as drafted limits the right of
defence of the accused to bring in evidence to discharge
the burden of evidence placed against him. I do not think
section 8 does limit that right of putling up a defence.

Senator Flynn: Well, that is your opinion, but other
opinions have been expressed. You just tell them to go to
hell. That is your attitude.

Senator Langlois: Reverting to insults, as usual.

Senator Flynn: I am not insulting anyone. You are
insulting all those who do not share your views.

Senator Langlois: I am not insulting anybody. In what
respect do I insult anybody? Because I do not share your
views, you are insulted.

Senator Flynn:

Once again we are dealing in
semanties.

The Deputy Chairman: Order. We will carry this on
outside with boxing gloves.

Hon. Mr. Turner: I think, in reply to Senator Langlois,
that the words to which we have been referring “in the
absence of evidence to the contrary” are sufficient not
only to discharge the presumptions, which is the main
burden of section 8, but also sufficient to open up evi-
dence as to membership or non-membership, as Senator
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Langlois says. Really, I do not see anything unclear in
the bill on this particular point.

The Deputy Chairman: Any further questions?

Senator Casgrain: I just want to say that those people
who are not lawyers and who cannot appreciate the fine
points that the Minister has in mind may be confused,
because I have been hearing people saying that the
retroactivity clause is awful. So, this would clear it up. I
am not, more or less, in favour of the amendment, but I
am pointing out that people who are not lawyers and
who are not conversant with the law sometimes get
mixed up and do not understand.

Hon. Mr. Turner: In reply to Senator Casgrain, first of
all fortunately lawyers are gong to interpret the bill.
That is why we have a legal problem. Secondly, the
problem of retroactivity which has been discussed really
does not deal with this particular point of Senator
Flynn’s. The d scussion publicly has confused retroactivi-
ty of the law and retroactivity of rebutable evidence.
Senator Flynn’s amendment does nothing to change that.
He is dealing with the substance of the evidence and not
with what may or may not be retroactivity. Even if
Senator Flynn’s amendment were to be accepted, it will
not end the public discussion that Senator Casgrain is
worried about. The public discussion is based on confu-
sion between retroactivity of substance and the admissi-
bility of certain evidence.

Senator Flynn: Not all the debate has been about that.
Only a certain part of it. Because retroactivity has been
suggested to exist for the reasons I have mentioned also.

Senator McElman: Mr. Chairman, is not this question
actually boiling down to whether we are here to develop
law or to develop public relations. Are we not here to
develop law?

The Deputy Chairman: Any further questions?
Shall clause 8 carry?

Some Hon. Senators: Carried.
Some Hon. Senators: No.

Senator Flynn: I move formally that it be amended in
the way I have indicated. I move this and I have a
seconder too.

Senator Connolly: You don’t need a seconder.

The Deputy Chairman: Can we have the amendment?
It has been moved by Senator Flynn:

That clause 8 on page 5 of the bill be amended by
str king out the words, “is, in the absence of evi-
dence to the contrary, proof that he is a member of
the unlawful association” and by substituting there-
for the following:

“is, in the absence of evidence contrary to that
adduced, or to the effect that he never was a
member, or that, if he was a member, he ceased to
belong to the said unlawful association at a time
prior to the sixteenth day of October, 1970, prima
facie evidence that he is a member of the unlawful
association.

That is the amendment. Are there any questions on the
amendment?

Some Hon. Senators: The question.

The Deputy Chairman: Shall the amendment carry?
Some Hon. Senators: Agreed.

Some Hon. Senators: No.

The Deputy Chairman: Honourable senators, we will
have to put this to a vote, and only the members of the
committee are entitled to vote. I understand the Chair-
man has a vote.

E. Russell Hopkins, Law Clerk and Parliamentary
Counsel: Yes.

The Deputy Chairman: In the regular vote or in the
case of a tie?

Mr. Hopkins: In the regular vote.

The Deputy Chairman: Will all those in favour of the
amendment, please signify by saying aye?

Some Hon. Senators: Aye.
The Deputy Chairman: Those contrary will say nay.
Some Hon. Senators: Nay.

The Deputy Chairman: All right. Will all those in
favour, please raise your right hand?

Now will all those opposed to the amendment, please
raise their right hand? The amendment is lost. The
vote is three in favour and nine against.

Senator Langlois: Mr. Chairman, you did not vote.

The Deputy Chairman: That is all right, I do not have
to vote unless I want to.

All right, honourable senators, clause 8 carries.

Shall clause 9 carry?

Hon. Senators: Carried.

The Deputy Chairman: Any questions on clause 9?
Carried.

Senator MacDonald: Mr. Chairman, before we move on
from that, should there not be something in that clause to

enable the authorities to identify th i
under the Identification of Crimizxals eAgf?I‘SOH aFStaih:

Hon. Mr. Turner: If they are char : s di
g ged with an indicta-
ble offence either under the bill, senator, or under the

Criminal Code, then the Ident; i imi
ity At ntification of Criminals Act

Senator MacDonald:
the first ten days whe
charged?

But in the first three days or in
n they are detained without being

Hon. Mr. Turner:

The in
they are charged. Yy cannot be fingerprinted unless

The Deputy Chairman: Anything further on clause 97
Shall clause 9 carry?
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Hon. Senators: Carried.

The Deputy Chairman: Shall clause 10 carry?

Hon, Senators: Carried.
The Deputy Chairman: Shall caluse 11 carry?

The Deputy Chairman: Shall clause 12 carry?

Hon, Senators: Carried.

The Deputy Chairman: Shall clause 13 carry?

Hon. Senators: Carried.

The Deputy Chairman: Shall clause 14 carry?

Hon. Senators: Carried.

Senator Flynn: Mr. Chairman, before we come to
clause 15, there has been some discussion as to the prob-
lem of review of the decisions of the Attorney General to
detain without bail any person by issuing a certificate,
and other problems also related to the very special
Powers that are given in this bill.

It has been suggested that it was the exclusive
responsibility of the Attorney General of the provinqe ‘go
apply the law. As you say, in this act, the way it is
drafted, it is so; but, in any event, this is temporary law,
this is an act about which the Parliament and th.e
Government of Canada has special responsibility. It is
not exactly like the application of the Criminal Code,
Which is permanent law and which does not present the
Same problems as a temporary and exceptional law such
as this one.

I would like to propose that there be some kind of
Teview, and I have here an amendment to submit to the
Committee which would be enacted as clause 15, neces-
Sitating the renumbering of clauses 15 and 16. I am
offering copies of the amendment for distribution to the
Members of the committee.

Clause 15 would read as follows:

15. (1) The Governor in Council as soon as possible
after the coming into force of this Act shall appoint
three persons to constitute a commission under the
provisions of the Inquiries Act; one commissioner so
appointed shall be a member of the Supreme COI:lrt
of Canada, one shall be a member of the Superior
Court of Quebec and be appointed upon the recom-
mendation of the Lieutenant Governor in Council of
the Province of Quebec, and the third member shall
be appointed upon the recommendation of the other
two members, and all members shall have a knowl-
edge of both official languages.

(2) The Commissioners who shall be called “Public
Order Act Administrators” shall inquire into, report
Upon and make recommendations with respect to the
administration of this Act and of the Public Order
Regulations 1970 and shall report from time to time
and at the same time to the Attorney General of
Canada, the Attorney General of Quebec, and to the
Parliament of Canada and the National Assembly of
the Province of Quebec;

(3) The Public Order Act Administrators shall have
all the powers of a Commissioner appointed under
Parts I and III of the Inquiries Act and shall continue
as Administrators for such period after the expira-
tion of this Act, whether by effluxion of time or by
proclamation, as the case may be, as is necessary for
the carrying out of their duties under this Act.

Mr. Chairman, I might add that the minister has
referred to the committee headed by Jacques Hébert, but
this committee, of course, has no official status, it has no
power. It may be in a position to refer matters to the
ombudsman, but the ombudsman of Quebec is a person
over whom this Parliament and federal Government have
no authority whatsoever.

The second point I want to make is that it seems to me
that since we are going to have to decide in four months,
possibly, whether we should continue this act in exist-
ence, until then we should be in a position to have
reports from a kind of committee that would enable
Parliament to make a better judgment as to the necessity
of continuing the act in existence after April 30, 1971, if
it should be the recommendation of the Government at
that time.

The Deputy Chairman: Mr. Turner, would you like to
reply to that?

Hon. Mr. Turner: I dealt with it in some fasion earlier
on, Mr. Chairman. Of course, the Government has made
its position clear in the other place.

As Senator Flynn recognized, the administration of the
enforcement of the provisions of this bill is, as in the
case of the Criminal Code, left to the provincial Attorney
General, whichever provincial Attorney General is seized

of the matter—in this case, primarily the Attorney Gen-
eral of Quebec.

The Attorney General of Quebec has appointed a com-
mittee. I agree it is a non-statutory committee, but it is a
committee in being. It has been given complete access by
the Attorney General of Quebec to interview anyone
detained or released under the War Measures Regulations
and, presumably, under this bill. That committee has
been interviewing; that committee has been receiving
complaints; that committee has been making public
reports; that committee has been submitting complaints
to a legally constituted body called Le Protecteur du

Peuple, or ombudsman, under the statutory law of
Quebec.

The Prime Minister of Quebec has stated that he would
be absolutely opposed to a statutory addition providing
for a review committee, because he would consider that
to be a reflection upon the action of a government under
a federal state. The Prime Minister of Canada has agreed
with that.

I just say to the members of the committee that I think
in these circumstances we must treat this provincial gov-
ernment as we would any other provincial government,
as being worthy of trust in administering this legislation
with fairness, justice and compassion.

Senator Prowse: They are answerable to their own
people.
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Hon, Mr. Turner: And, after all, they are answerable to
the people living in Quebec.

Senator Casgrain: I belong to Civil Liberties, and 1
have seen Mr. Hébert, and agree with what the minister
has just said. I think they are trying to give a legal
aspect and recognition legally to the committee that has
been named. I do not yet know what the procedures are,
but I know there is work being done on that.

Senator Flynn: Are they satisfied with the present
status?

Hon. Mr. Turner: They are satisfied with the fact that
nothing is being withheld from them and that no obsta-
cles are being put in their way. Mr. Hébert told me that
personally on Monday.

Senator Flynn: I agree that there is no obstacle, but I
do not know about agreeing with the ultimate result of
the action of the ombudsman.

The Deputy Chairman: Honourable senators, this
amendment was read by Senator Flynn, the mover, and
has been distributed to all the members of the committee,
so I presume I will not have to read it again.

Senator Langlois: It has not been distributed to all the
members.

‘The Deputy Chairman: Well, many of them were cir-
culated. Perhaps further copies could be circulated. May
we take it as having been read?

Some Hon. Members: Question!

The Deputy Chairman: Are we ready to vote on this
amendment? All those in favour of the amendment,
please raise their right hand.

All those against the amendment, please raise their
right hand.

The amendment is lost by a vote of 3 to 8.

The Deputy Chairman: Shall clause 15 carry?
Hon, Senators: Carried.

The Deputy Chairman: Shall the preamble carry?

Hon. Senators: Carried.

The Deputy Chairman: Shall the title carry?

Hon. Senators: Carried.

The Deputy Chairman: Shall the bill pass?

Senator Flynn: Mr. Chairman, just for the record I
should like to say that Senator Hays raised a relevant
point with respect to clause 15.

Mr. Minister, if there is a filibuster in the House of
Commons—of course, we never have such things in the
Senate, as you know—you could be in a position where
your resolution would not be adopted before April 30,
1971 and the act, therefore, would lapse, thus putting the
Government in a very difficult position. I am wondering
if thought has been given to providing that the resolution

should come to a vote after one day, or something like
that. It may appear to be a silly thing to put into an Act
of Parliament but, after all, if you need a decision by
Parliament then a few obstructionists should not be
allowed to prevent the will of Parliament from prevail-
ing. There is a great danger of the act lapsing simply
because someone prolongs the debate beyond April 30,
1971.

Hon. Mr. Turner: Mr. Chairman, if I may speak to that
I should like to say, firstly that I suppose it would be
incumbent upon the Government to introduce such a
resolution in time. Secondly, I think one has to assume
that both houses of Parliament would act with responsi-
bility at that time. Thirdly, we have always tried to
avoid curtailing the privileges of either house and the
procedures of either house by statute. T think we rely
upon the members of the Senate and the House of Com-
mons to discharge whatever statutory duty may be
incumbent upon them.

Senator Flynn: Possibly another group of words could
be found that would provide that once a resolution is
introduced the act continues into force until the resolu-
tion is voted down.

Hon. Mr. Turner: The difficulty with such a provision
is that we could introduce the resolution and never bring
it forward for debate.

Senator Connolly (Ottawa West): The answer, I sup-
pose, is that you do not want to legislate closure.

Mr. Chairman, I do not suppose there would be any
objection if this resolution were independently consid-
ered by the Senate and dealt with prior to consideration
by the House of Commons.

Senajor Flynn: There is nothing to prevent our doing
that.

Hon. Mr. 'l‘urn_er: I am not sure whether it is possible
to have a resoluticn go through simultaneously or jointly.
A resolution is not like a bill.

Senator Connolly (Oitawa West): T do not think there is
any question about that, but quite apart from other
considerations do you not think that this is major Gov-
erpmeqt policy, and it normally should be handled
primarily by the House of Commons, although there is
nothing to prevent the Senate from dealing with it in
advance of the House of Commons.

Hon. Mr. Turner: Except that presumably the resolu-
tion would have to originate with the Leader of the
Government. However, I prefer to place myself in the
hands of both houses at the time if the occasion arises.

‘The Deputy Chairman: Honourable senators, shall the
bill pass without amendment?

Hon. Senators: Agreed.

The Deputy Chairman: Shall I report the bill without
amendment?

Hon. Senators: Agreed.
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The Depuiy Chairman: Mr. Turner, on behalf of the
Standing Senate Committee on Legal and Constitutional
Affairs I should like to thank you very much for appear-
ing before the committee this morning and spending two
hours of your valuable time with us in giving a very
vivid and accurate explanation of the clauses of the b§11
which have engendered considerable debate not only in
the Senate but in the House of Commons. We feel that
you have done an excellent job in explaining the con-
troversial clause, and we hope that your explanation
before this committee will find its way to the public, and

allay any fears that the public may have as to some of
the features of clause 8 which have been advocated and
espoused in the debate on this bill.

Hon. Mr. Turner: Mr. Chairman, on behalf of Mr.
Christie, Mr. Scollian, and myself, I thank you. I should
like to say that I always appreciate the courtesies that
are extended to me on this side of the building. I hope
that the next time I am called before you it will be to
deal with a happier piece of legislation.

The committee adjourned.

Queen's Printer for Canada, Ottawa, 1970
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THIRD SESSION—TWENTY-EIGHTH PARLIAMENT

1970-71

THE SENATE OF CANADA

PROCEEDINGS OF THE
STANDING SENATE COMMITTEE ON

LEGAL AND
CONSTITUTIONAL AFFAIRS

The Honourable A. W. ROEBUCK, Chairman
The Honourable E. W. URQUHART, Deputy Chairman

No. 6

WEDNESDAY, APRIL 28, 1971

Complete Proceedings on the following Bills:

Bill S-3, “An Act to amend the Government Property Traffic
Act”

Bill C-218, “An Act to amend the provisions of the Criminal
Code relating to the release of accused persons before

trial or pending appeal”.

REPORTS OF THE COMMITTEE

(Witnesses :—See Minutes of Proceedings)
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THE STANDING COMMITTEE ON
LEGAL AND CONSTITUTIONAL AFFAIRS

The Honourable A. W. Roebuck, Chairman

The Honourable E. W. Urquhart, Deputy Chairman
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Lang
Langlois
Macdonald (Cape
Breton)
*Martin
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Petten
Prowse
Roebuck
Urquhart
Walker
White
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Orders of Reference

Extract from the Minutes of the Proceedings of the
Senate, Thursday, October 29, 1970:

Pursuant to the Order of the Day, the Honourable
Senator Carter moved, seconded by the Honourable
Senator Bourque, that the Bill S-3, intituled: “An
Act to amend the Government Property Traffic Act”,
be read the third time.

After debate,

In amendment, the Honourable Senator McDonald
moved, seconded by the Honourable Senator Smith,
that the Bill be not now read the third time but that
it be referred to the Standing Senate Committee on
Legal and Constitutional Affairs.

The question being put on the motion, it was—
Resolved in the affirmative.

Extract from the Minutes of the Proceedings of the
Senate, Tuesday, April 6, 1971:

Pursuant to the Order of the Day, the Senate
resumed the debate on the motion of the Honourable
Senator Prowse, seconded by the Honourable Senator
Gelinas, for the second reading of the Bill C-218,
intituled: “An Act to amend the provisions of the
Criminal Code relating to the release of accused
persons before trial or pending appeal”.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator Prowse moved, seconded
by the Honourable Senator Carter, that the Bill be
referred to the Standing Senate Committee on Legal
and Constituti