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THE AWAKENING OF RUSSIA.

One of the most interesting and remarkable events in modern
history is the almost bloodless revolution which has just taken
place at Petrograd.  On the 15th of March the Czar Alexander
11.. Lmperor of all the Russiaz, under pressure from the Duma,
representing the people of that great country. abdicated his
throne for himself and for his yvoung =on.

That which it took England centuries and so many wars to ac-
complish: that which cost so much to the United States of Amer ca
in the two great wars of its history: that which deluged France
with blood at the time of the French Revolution, has been accom-
plished, in a country of vastly greater extent and more populous.
it the course of a few hours. The same mail which brought the
news of the end of the old Empire brought the news of Russia’s
hirth to a govermmeat “of the people, by the people and for the
people.”  Whether the new Government will take the shape of a
limited monarchy or of a republic remains to be seen.  We trust
it will be the former, and we say this because recent experiences
of our cousins to the south of us clearly indicate that a limited
constitutional monarchy, such as that of Great Britain, responds
more rapidly to the will of the people and is much more satis-
factory in many respects than that which came into existence
under the Declaration of Independence.

It would seem from later reports that there is a growing feeling
in Russia that the family which ruled and reigned in Russia for
s0 many centuries is not to be trusted so long as there is the possi-
bility of sinister intrigues by Germany or by the pro-Germans of
the Baltic Provinces. This remarkable change in the govern-
ment in a conntry so great in territory and population as Russin
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i~ the more remarkable by reason of the eadm, good-natured man-
ner in which it was accomplished- -no- riot and no bloodshed.
This i~ surely mdieative of a people of 1 strong, steady, peace-
loving character, = well as of great intelligence, perhaps born
of the persecution they have endured, and which augurs well for

their future national fife

FORFEITURE UNDER CONTRACTS FOR SALE OF
LANDN,

This subjeet 1= constantly arising and i~ constantly giving
trouble. The purpose of thes artiele i~ to agam dizeuss i, and
the exeuse for dolng <o i- the appearanee of <otne revent decisions
e the House of Lords wned Privy Counetl.

Tl ponnad usuabiv arises where the purehaser having agreed
too by Laneds aned aving paod <ome of hiis purehase money fails
te pay the rost and the vendor tries to Keep what morey he has
veecived, od also 1o retain ar pescll the land. The problen
Gioeed s nsstlies mntiterahie tormiss according 1o the elreain-
st~ ol cneh casoswnd the terms of cach particular contraet,
out porhups soconsidormtias of some elementasy propositions
of Lew neey belp ns todediee o few waorking §orineiples.

Tl first pomt o eonsider is the interest whideh the purchaser
Pakes e ran sgrectent tooscH o b This has heen varioush
~inted:

o There o~ of conrse the coutraetual right entitling him
at b tosue for dinages 1 he bas done his part and the vendor
has defonlied. This o purely o right oo peesonane and hefore
the tasion of the Couris. he might have broaght fis aetion in the
Common Faw Courts,

2 There is the right 1o sue in Chaneery Tor specitie per-
fortianee. Plis roo s oo right oo presonans but the Chaneellor
coudd Fave put the vendor e gaol it he did not obey the Court's
decree and convey to the purchaser. Thus the prerehaser got
the land bat by o procecdings whieh made wot =0 much a claim
toraneestade in the Loned asadermandd tint Uhe verdor should convey

to him or he gailty ar - contempt of Conrt,
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o3+ There was, thirdlv, the interest which the purchaser
claim= i the land which he had agreed to buy.  In this aspect
the elim s (0 rem rather than in personam and it is the true
objeet of the action for specific performance. even if the form
of that action is an appeal to the Court to coerce the defendant.
What this interest is has ecaused some dificulty. Mr. Armour
contends that “the equitable right of a purchaser to enforee o
contract is not “property " and iz not the subject of 4 sale under
exceution”: Armour on Titles 181, and in fe Flatt, 18 AR, 1,
a4 nujority of the Court of Appeal declined to hold that a pur-
chaser in possession of a freehold estate under a contraet of sale
wis i Cfrecholder™ ~o that he might petition as a ratepayver.
This ease. however, deserves to be read with the recent decision
of Aew vo Toland Revenwe Comnassioners (190 1 KB, 327,
2 KB 327, which rather supports the dissenting view of Mac-
Pt AL The difheuity of determining the true nature
of the purchaser’s interest in the land is wecentuated by the
nedetie s in Robineon v Mogiutt, 37T O1LR. 32: see particuiariy
o3 Gieneradly 115 sadd that there is an implied trust in favour
of the pirehaser: Williams Rend Property, 21st ed., 183, Sugden
on Vendors, THh edo, 175, and this is the resalt of the judgment
o the House of Lords in Fose v Walson, 10 HLO 672 though,
thi- term has given frouble as one hardly associates a0 vendor
who has nat received s money and has not conveved with the
nntortunate individual whe being seized of lands in trust for
others has onlv obligations and liabilities 1o remind him of his
dignity as o lind owner. The difficulties which this term ereates
when applied 1o a vendor are brought out clearly in the cases
cited i Ke Flatt, at pages 16 and 17, and they lead Mr. Jostiee
Osler tosay. at page 17, that the interest of the purchaser it
i is entithed to call for the conveyanee is propeds ail eguity
or equitable right rather than an equitable estate™. These
auontdies are recogmized also by Jessel, MLt in Lysaght v,
Fdwards, 2 Ch. DL 499, at p. 306, where he speaks of the vendor
as a teonstruetive trustee” for the purchaser and after stating
that it has been settled sinee the time of Lora Hardwicke that
the vendor is a trustee nmediately on the exeention of valid
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contract (p. 506). he then describes him as something bhetween :

-

naked or bare trustee or a mere trustee and a mortgagee.,  This
will serve to illustrate the difficulty in defining exaetly what interest
the purchaser has in the lands, but 1i makes it abundantly clear
that he has come interest and that his rights are not merely
in persorani. Perhaps we can better understand the existenee
of such a right /n rem if we recall the sense in which the word
“trust " wasoriginally employved.  Toalawyer on the common Jaw
xide, it originally had no legal effeet upon an estate. There was
only the seisin and the enquiry always was how had the owner
of the =eixin affected it by his dealings with the land. Any **trust ™
created was o mere moral obligation afterwards enforceable in
equity but unknown at conunon law. Lt was a term apparently
wide enough to include o “use™ whick vus one jorm of *“trust.”
For mstanee. A use s a trust or cont denee which is not issuing
out of fandz but as a thing eollater:z. annexed m pri-ity to the
extate ;1 Co, R. 120h, or »where the trust 1z not speeial or trans-
itory but general and permanent there 1< a use.” and o trust
was the wayv to a use’™; Bacon on Usex, po 9. To the common
lawyer all such trusts were not estates or interests in land, and
they were not by any means popular. Sir Edward Coke savs
“there were two inventors of uses, fear aid fraud.” /id, and the
Statute of Uses speaks of them as O vers and sundry imaginations.

subtle Inventions and practices.”  These < subtle inventions and
practice=.” however, under the general nime of trusts, fastened
themselves upon English land and it would Le hopeless now to
comtend that the use whick i only one form of trust i this generad
sense is not an equitable estate. Some of the earlier cases seem
to bear out this suggestion.  In Darie v, Beardmaen (1662), 2 Ch,
Cas. 39, we are told that the vendor stood “trusted™ for the pur-
chaser and perhaps we can now more readily understand the rule
laid down by Lord Hardwicke in 173%, and since undoubtedly
followed. “that the vendor of the estate is froee the time of his
contract considered as a trustee for the purchaser and the vendee
as to the money a trustee for the vendor™: Green v, Smith, |
Atk. 5720 If we concede that a trust was not only an obligation
imposed on the trustee but o right vested in the eestui gue trust
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one variety it will © 'p us to realize that the purchaser’s interest
and enforceable in equity against the land, of which the use is
comsers in equity a property in the land itsef. Whether the
vendor is an implied trustee, a constructive trustee, a bare or
naked or mere trustee is not of much importance. These terms
were probably unknown when the trust was first given recognition
in Chancery and the important thing is that the vendor stands
“trusted " for the purchaser and thereby the purchaser hasan equit-
zble interest in the land. In fact, the veador’s position is hardly
that of an implied trustee. He has agreed to convey io the pur-
chaser and hix duty js express and not implicit. He is really
an express trustee.

(Conceding, therefore, that the purchaser acquires an equitable
interest in the lands on making a binding contract one n~turally
asks what happens to this interest if the contract is not carried
out.

If the purchaser breaks his contract the effect upon his estate
1s necessarily different from cases where the vendor is the defaulter.
The latter is the simpler problem. The purchaser may fopego
hix equitable interest in the lands and sue for damages, or he
may claim his equitable interest and sue for specific performance.
If the vendor has not only refused to convey to the purchaser
hut hes conveyed to someone else who is protected by the Registry
Aet or by the doctrine= of equity in favour of innocent pur-
chasers who aequire the legal estate then the equitable interest
i gone and damages are the only remedy. Where, however,
the purchaser is a defaulter the prol:lem is not o simple and many
questions arise.  The following are suggested . —

1. The purchaser being in default asks an extension of time.
Can he get 117

2, The purchaser having paid a deposit makes default.  Can
the vendor eaneel the sale and keep the deposit?

3. The purchaser having paid certain instalments of purchase
money mukes default. Can the vendor cancel the sale and keep
the instalments?

These questions are to some extent merely a statement in

ey
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different ways of the same problem, but they afford 4 convenient
method of dealing with xomewhat different classes of decisions.
1. The purchaser being in default asks an ertension of time.
Thix point is continually arising during the period between the
exeeution of the agreement and itz completion by convevanee.
Most agreements contemplate at least three stages, the serviee
of requisitions, the serviee of answers and the time for closing.
Dates are usually fixed for each and if the vendor or purchaser
does not do his part in time then he breaks his contraet and at
common law he eannot enforee a contraet which is not divisible
if he ha= broken it and i the Court should extend the time for
him again=t the will of tLe ather party it would ereate a different
obligation, generally spoken of as making a new contract. though
this is hardly correet, as a contraet i< 1 mutual agreement. while
anvthing fo cod upon an unwilling party 1= not a contract, what-
ever other kind of obligation it might he, Therclore, at commeon
law, a contraet of safe broken as 1o dates as i any other par-
tenlar cannot be invoked by o defaulter for the purpose of obtain-
nyneommon aw relief. Inequity, however, these severely logieal
constderations did not wwavs preval. The Chaneellor not only
mvented wd applicd the renedy of  specitic perforinanee, bt
did <o even though the plantiff had Lroken his contraet as 1o
dates and o we find that parties who buv and <ell Tands have
been comipelled to earry out an arrangement different from that
<tipulated for heeause it called for completion at a ditferent thme.
Onir law has often ereated anomalies W they assist fair dealing,
~o thix was cheertally though somewhat ironically ealled = specitie
performanee”™ of o contract. The reason for this indulgenee
was ~titedd by Lord Fldon as follows: A 1o the eontract of
the party the slightest objection is an answer at law. But the
title toan estate requires so thach elearmg and enquiry £ nnless
~ubstantial objections appear not merely as to the time at an
alteration of cireumistances affecting the value of the thing
many of the cuses go the length of establishing that the objection
oot be mmintined 7 Sefon w0 St T Ves, 265, pL 2T The
ritde s eareflly stated by that moest enutious Judge but it makes
it elear that owing to the complexity of Faglish titles, the Courts
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of Chaneery will not deprive a purchaser of his equitable estate
merely on aecount of delay nor will it deprive a vendor of his
right to the moneyv for this reason alone.  Titlés being s0 much
older and more complicated in England than here one might
wonder whether the rule would apply equally to sales of land in
Ontario. The point was, in fact, considered soon after the
establishment of Courts of Chancery in Cntario in McDonald v.
Elder (1850) 1 Gr. 313 at p. 522 el seq. and O'Keefe v. Taylor
118537) 2 Gir. 93, and the Court concluded that the equitable rule
ought to he intreduced and 17 anvthing extended in Ontario
not beeause of the complexity of titles but hecause of the greater
frequency of sales here, the fact that many purchasers took
possession under contracet<, and deeds were not obtained till later
wid beeause of che general looseness of land transactions.  These
constderations hardly apply with the same foree now but there
ean be no doubt that the equitable rule remains here: ee Foxter
v o Anderson, 15 OLR. 362, 16 OLR. 565, 42 S.C.R. 251 1t
i no harm to point out that the Judieature et (1881), expressly
preserved the equitable rulv.'!hnluzh curiouzly enough the statute
i< seldom referred to in the cases, It now forms part of the Mer-
eantile Law Amendment Net, R0 el B33~ 10,

Coneluding, therefore, as we must that a purchaser does not
always lose his equitable title to Jands beeause of his defay the
next point to eonsider = whether there are any Inits to the
indulgence granted by the Court of Chaneery. In diseus-ing
this gquestion we may properly omit as irrelevant all questions
arising out of waiver by e opposite party. 1t is no doubt tre
that the provisions as to time may be waived expressiy or by
conduet, but where there is an extension of tfime on this secount
it ix referable not to any indulgence granted by the Court but to
the faet that the parties have made a different hargan.

In the argument in Seton v, Slade, 7 Veso 260, 0t s sugge-ted
cquoting from counsel appeating in an earlier easer, that i the
indulgence granted in equity was not to be applicable as to dates
to ali land sales 0 would be necessary to insert in contracts
provision that time should be strietly observed notwithstanding
decisions of the Court to the contrary.  This formula was not
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followed in practice but the Chancellor refers to cases in which
time might he made the “essence of the contract ™ and it is this
expression which has frequently rendered innocuous the equitable
penchant for extending time: Hipwell v. Knight. 1 Y. & (.

Iixeh. 401, Parkin v, Thorold. 16 Beav. 59, 65.

Though it mayv be said that there is no magic in these
partienlar words and others wili do as weli {Hudxon v. Bertram,
3 Madd. 440, Hudson v. Temple, 29 Benv. 536), vet they have been
very generally employved and are so usual in contraets of sale
that one might almost <ay as was said of the Statute of Uses that
the only result of the equitable rale ax to time bas been to add a
few words to agreements for sale.

Where the words oceurred, they were looked at askanee by
the Chanecellors.  Thev sought to annul the settled poliey of
Courtx of Equity and were strictly construed: Hudson v, Temple,
20 Beav. 536 at p. M3, Wells vo Marneell, 32 Beav, 108 at p. 414,
and due to this poliey a subile distinetion prevailed for a short
time i Omtario cases, very frequently oecurring where the con-
tract was in the form of an offer giving a few dayvs for aeceptancee
and stipulating that time should be “of the essenee of this offer.”
Foowas at first thought that the andy matter covered by these
words was the aceeptance of the offer in time: Borerman v,
Fraser 1907 10 OW R 2209 and Crable v Lattle 1907 14 O 1R,
631 at po 636, and the ruie wais followed by the Iate Chaneellor in
Foster v nderson, 15 0L R 363 ar p. 3700 but on appenl, 16
L LRCS6H adifferent construction of thee wording of the documens:
wits macde amd the Judges were less coneerned ahout questions
of striet or hberad construction than about what was the meaning
of the actual words used by the parties. The decision of the Court
of Appeal was atfirmed by the Supreme Court in 42 S.C.R. 251,
It should be observed. however, that Mr. Justice Anglin, in
Bark-Fonyg v, Cooper, 49 SC RO T4 at po 30, again restriets these
words to the clavae in which they appear although it was the last
elinse and the provision was that > time shall be of the essence of
thas agreemend” . Foster v Anderson was not eited. 1§ 1s not neces-
sury, however, that there should always Inan express stipulation
making tune of the essenee of the contract. Notwithstanding the
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abeged rule of strict construction referred to in the cases in
Beaven's Reports anfe, the Court has in some cases without
anv words in the agreement held the parties strietly to their
hargain as to time.  Such cases generally depend upon the char-
acter of the property sold or the surrounding circumstances,
Williams Vendor & Purchaser, 576, gives as illustrations, sales
of reversions or short leases, property used for trade or business
purpoases as n public house, property required at once for a resi-
denee and property of a speculative character such as mines.
similar decisions as to mines are to be found in Ontarice in Sander-
son v. Burdett, 16 Gr. 119, and Thompson v. McPherson, 3 O.W.N.
7491, The Toronto land boom of 1888 furnishes another illustra-
tion of the rule where vacant land was purchased for speculatjon
ad one of the parties made default. It was ultimately held
that punctuality was inherently essential and the delinquent
plamtiff was refused specific performance, Robinson v. Harris,
21 0RO 43, 19 AR, L4, 21 X.C.R. 200,

Having considered. therefore, the treatment which stipu-
Intioms as to dates receive at the hands of the Courts, it remains
to consider when a purchaser may elaim his equitable interest
in lands even though he may be late in seeking it.  Again, it must
Be stated that we are not considering questions of waiver as they
reably involve an enquiry whether by words or conduet & new
contract has been made or whether on grounds of estoppel a
guasi contractual situation has arisen.  Fven though time is
not expressly or by implieation essentiz] vet laches will ahwvayvs
nrevent a purchaser from enforeing specifie performance.  The
supreme Court of Canada has expressed the doetrine in pretty
drastie terms in Wallace v, Jiesslein, 20 S.C.R. 171, though the
facts showed great laches on the purchaser’s part.  The Chief
Justice there savs (page 174 " In order te entitle o party to a
contract to the aid of a Court in earrving it into specitic execution
he must show himself to have been prompt in the performance
of such of the obligations of the contract as it fell to him to per-
form eud always ready to earry out the contract within a reason-
able time, even though time might not have been of the essenee
of the agreement™  ad, av page 177, he =avs that the purchaser
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must be Cready, prompt and eager” to complete. Mo Justice
Angiin deseribes this as *what may appear to he an extreme
view of the duty of a purchaser who elaims speeifie performanee™;
Buarl-Fong v, Cooper, 19 S.C.R. 30, The terms eriticized, how-
ever, are not original with the Supreme Court, as in Yilward
vo Earl Thanet. 5 Vesey 720, note, it was said that the purchaser
must show himself “ready. desirous, prompt and eager.”  The
rule in Enghad, however, is that where, by the terms of the
coptract, by subsequent notiee or heeduse of the uature of the
property the time feature 1s not essential, delay will not defeat
~pecifie performanee nnless 1t amounts tooan abandoament of
the eomtract: 27 Halseo o9, aed Mr. JJastiee Xuglin points ot
that thi~is the true ground of the deciston in Wallaee v {1 esslein,
It hus heen <aid that the rale here ought 1o be different or ruther
ditferentiy applicd owing 1o our different loca! conditions . Houl
vo Wl 2 Geo 6 F Gro 2350 00 ease vontaning o usefy!
review of the topte but the prineiple wdopted seems 10 bee the
same, namelvs that debay s evidense of abandonment. the only
read differenee being that less delay will furnish sacl evidened ben
ticor i Fgbaed. Atter adb ! the ertterson < mtention toadegdon
1St e oo question of Gaet i each case whether that intention
Hpbeirs,

Difterent constderations, however, arisc whare the e
feature s essential and the porchaser bemg e detault soeks
specttic: performanee of has contrnet. b Yowdee 0 Yaoung,
oA 10 337000 was held that the provision mahing time of the
essenee of the contraet Was penad <o that the Court eouid relieyv
against it thongh the purchuser was date with bis pavinents,
batan Stedle v MeCarthy, 1 Sash ROST0 00 was held that the
Conrt hias no power to rehieve against sueh o chgse where the
vendor has cnpeelled and the purchaser seeks specitic perfornnee
as s purely aomatter of contenet between the parties, These
cases are eited as showmg the opposing views upon s point reeently
much mooted in the Citario Courts. The point cate up in
1OOS e Labedle v O Copnor, 15 OLL R 519, whiere the trial Jidge
ind one Jadge meappeal considered the time elaase penal so that the

purchaser could elwim specifie performarnce after his deinult,
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The other Judges in appeal held that the clause was mereiv
contractual and that ax the vendor had eleeted to reseind upon
default the Court could not enforee the contract. so that under
thix decizion the purchaser’s interest in the property is lost if
he does not strict!ly comply with the time clauscs in his contract
amd if they are of the exsenee of the contract,  One elause in the
judgment of Mr. Justice Anghn in this caxe, at page 546, should
he noted, beeause it anticipates an important distinetion  arising
out of later Privy Couneil decisions to be presently considered.
It is as follows<: " The right of a purchaser to specific performance
i one thing., and his possible cquity 1o relief from forfeiture
of purchase money paid cn account . . . 1= quite another.”
In other words, the purelaser’s interest under his agreement o
pmrehase may be forfeited if there s a time clause. the purchase
money previously paid by hine 1= not necessurily lost even though
the agreement may provide for 2 forfeiture. In 1952 arose
the e of Nodl v Beodhdes) fiest reported in 28 G LR 30N,
There was o time of the essenec™ claase ealling for closing on
Murch 153th Both parties wanted to close and were nearly ready
but on Marveh 13th the purehaser’s solicitor fell ill and did not
return to o work il Mareh Psth. O tryving to cloxe then the
vendor deehined and ke pt e depostts Purehaser sued Dr specific
perfarmance.  The trind Judge granted relief. the Appellate
Division on Mareh 6th, 1985 reversed him, following Labelie v,
O Conror. On February 26th. 1913, judgment had been given
byvothe Privy Counedl in Kolewoe v Beitesh Colwnbia $191350 ALCL
S19 aned owing 1o the very generad expresstons i that case it
1~ quite likely that 0F the Appellate Division had seen it iis
Jadgment i Soddio vo Breeklos might have been different.
Febraarv, 1914, the ease was considered by the Supreme Court
10 R.CRA60, and while the Court revicwed numerous deeisions

and tadked of many thing<, it is satlicient for our purposes to
<av that it followed the Kimer cnse, reversed the Appellate
Division and granted specitie perfornzmee, two Judges dissenting.
At that tume the House of Lords had not delivered jadgment i
Nticknern v, Keeble (19130 0O 386, 00 ense where time was made

psxentinl by what was held to he o reasonable notice given after
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the date fur completion had passed. The Kilmer case was not
dizcussed. but some passages in the judgment might have warned
the Supreme Court if they had seen them, that where the claim
ix for specific performarce by a purchaser and not for relief
against forfeiture of purchase money paid on account, a time clause
would not be ignored, see pages 402 and 416. Then in December,
1914.‘was decided Steedman v. Drinkle (1910) A.C. 275, where the
Privy Council explained the Kilmer case and made the distinction
suggested by Anglin, J.. in Labelle v. O’Connor, 15 O.L.R. at page
6. quoted anle, between a claim for specific performance and
4 claim for relief against forfeiture of purchase money. Viscount
Haldane savs. page 279. " Courts of Equity which look at the
subscance as distinguished from the letter of agreements no doubt
~Xercise an extensive jurisdietion which enables them to decree
specific performance in cases where justice requires it even though
literal terms of stipulation= a< to time have not becn observed.
But they never exercise this jurisdiction where the parties have
expressly intimated in their agreement that it is not to apply by
providing that time is to be the essence of their bargain.” If
thiz case had been decided a vear earlier it is safe to say that the
decision of the S.preme Court in Snell v. Brickles wovld have
been different.

In view of the explanations of the Kilmer case given by the
Privy Council it is not surprising that lerve to appeal to the
Privy Council was granied or that the judgment of the Supreme
Court was reversed ‘n July, 1916; Brickles v. Snell (1916) 2
A.C.599.  The Judicial Committee recognized that the purchaser’s
default was trivial but said that the vendor might “stand upon the
letter of his bond.” page 604. and refused snecific performance,
distinguishing the Kilmer case on the ground of waiver of default
by the vendor in the latter deeision and ordering the purchaser
to pay all costs. Thus ended this tragedy. The Appellate
Division. not knowing of the Kilmer case decided in England
only a few days earlier, quite rightly followed Labelle v. O'Connor,
the Supreme Court having the wide terms of the Kilmer judgment
befere it naturally followed that and the Privy Council having
limited those wide expressions had to reverse the Supreme Court.
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One would like to know what the purchaser thmks of it all. In
view of these later decisions it may be that the case of Boyd v.
Richards, 29 O.L.R. 119, decided in June, 1913, will ;equire
reconsideration. It not caly relieved against forfeiture of imstal-
ments of purchase money out grunted specific performance
after default. There were special circumstances justifying a
decree for specific performance and the decision may perhaps
be supported on that ground.

To sum up this branch of the matter the following propositions
are suggested :—

1. The rurchaser has aa equitable interesc in iand agreed
to be purchased from the moment the coatract is entered into.

2. Where time is not expressly made of the essence of ihe
agreement this interest will not be forfeited by delay not amounting
to zbandonment unless the subject matter of the sale is of such
a character as to make punctuality essential in equity.

3. Where time is m..de of the essence of the contract and the
purchaser defaults the vendor may “stand upon the letter of
his bond” and forfeit the purchaser’s interest and the Court
cannot relieve against this furfeiture.

2. Can the vendor after purchaser’s defaull rescind his agreement
and keep the deposit?

The forfeiture of the purchaser’s interest in the iand is not
the only question arising upon default under a real estate con-
tract. There is usually money in the vendor's hands called a
deposit and the ownership of this deposit i often an important .
matter. The deposit in modern parlance is generally "~money
paid to the vendor as a guarantee that a contract will be per- -
formed,” James, L.J., Ex p. Barrell, 10 Ch. App. 512, p. 514.
It may ultimately hecome, but is not necessarily, part of the
purchase money, nor does it appear only in real estate transactions.
‘““Something in earnest to bihd the bargain” is one of the alter-
natives required as evidence in sales of goods by the Statute
of Frauds and who knows that the practice of adjourning to the
public house and buying a vendor or purchaser a drink may not
have been at one time a form of ‘‘solemnizing” a contract. The
antiquity of this earnest or deposit is discussed by Lord Justice
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Fryv in Howe v. South, 10 Ch. Diveopp 105 and 102, Its primary
abject is to ask the purchaser to shew his good faith b patting
at stake something of vahu which he will lose if he does not carry
out his bargain.  Usually the contraet provides that a deposit
~hall serve two purposes. " Its primnary purpese is that it is a
guasrantee that the purdhaser means husivess,” but “if the pur-
vhase is earried out 11 goes against the purchose money.” Lord
Maenaghten in Noper v, Araold, 14 1.0, 329 p_ 835, In other word:.
i 1s o forfeit while the contraet is exeeutory, it becomes a pavment
on account when the contraet is being completed.  This being
~u there seems= to be no doubt that under certain circumstances
the veidor may keep it What then are those cireumstances?
Broadiv. the answer is: * FEven where there 15 no clause in the
contract as to the forfeiture of the deposit. if the purchaser
repudiates the contract he cannot have back the money as the
contract has gone off through hix default.” Mellish, LJ.. Ex. p.
Barrell. 10 Chy. App. 512, p. 514, This repudiation need not
be express.  Inability to pay the balanee of the purchase money
I~ a suffickent repudiation to work a foriciture: Soper v. Arnold.
supra, and the purchaser =ven “may appear to be insisting on
his contraet. in reality he has so condueted himself under it as
to bave refused and has given the other side the right to say
that he hax refused pedformance. He may look as if he wisned
ta perform but in reality he has put it out of his power to do so™":
Hove v Smith. 27 Ch. D, 89, p. 99, This case was followed in
an appeal from our own Courts where $250.000 had been paid
as i deposit and the purehaser being in default failed to recover:
Spregue v. Booth (1909), A.C. 576.  The fact that the deposit
i~ in the handx of stakeholders does not prevent the vendor from
recovering it if the centract is reseivded; Hall v, Burnell (1911),
2 Ch. 351, This being the nature of the deposit the question
arises whether a purchaser in default can ask relief against its
forfeiture? It must be borne in mind that the vendor cannot
forfeit and claim specific performance or treat the contract

as existing. He must rescind or acquiesce in the purchaser’s

repudiation: sec  Williams  Vendor and  Purchaser, 1055, and
Hall v Burnell, supra. In Fraser v. Ryan. 24 AR. #1, at
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p. #4. The Chancellor says: “The contract has 'wen ended
ty mutun! action of the parties and the law leaves them where
vhey have put themselves. Whatever money has passed from
one to ancther cannot be recovered . . . the contract i= at an
end and all rights thereunder and remedies thereon end therewith
- except that damuges for the breach of it may be sought by the
vendor.” If this language refers to more than the deposit it
may require explanation in the light of later cases but 2s to the
deposit. it is sabmitted that it accuratel. states the law for Ontario.
The purchaser being in default and the vendor rescinding. it
may be taken as law that as a rue the Court will not relieve
against torfeiture of the deposit.

There may be =ome exceptions to this, though it is hard to
find a decision expressly in point.  In Howe v. Smuth, 20 Chy.
Div. 89, at p. 95. Cotton, LJ.. sayvs: “I do not ssy that in all
cases where this Court would refuse spocific performance, the
vendor ought to be entitled to retain the deposit. It may he
that there may be eircumstances which would justify this Court
in declining and which would require the Court aceording to irs
ordinary rules to refuse to order speeific performance in which
it could not be said that the purchaser had repudiated the coatract
or that be had entirely put an end to it so as to enable the vendor
to retzin the deposit.”  Perhaps Swell v. Brictles would have
fallen within this suggested exception had the pleadings been so
framed.  In the Supreme Court, 49 S.C.R. 360, at page 383,
Mr. Justice Anglin, who there dissented, says that part o the
deposit remaining with the vendor should be returned.  His
judgment rests upon the ground suggested in Howe v. Smith that,
having regard to the very short default-—three days—and to the
fact that the purchaser’s conduct did not amount to repudiation.
though he neglected to comply strictly with the terms of the
contract, the deposit or part of it should be returned; and in the
Privy Council (1916), 2 A.C., at page 604, it is said that it was
unfortunate that the pleadings did not ask for a return of the
deposit so that futher litigation should be avoided. It may be,
therefore. that whnere specific performance cannot be granted
beeause of delay amd beecause time has heen made of the essence
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of the agreement; vet relief may he granted against forfeiture
even of a deposit if the purchaser’s default is inadvertent and
not equivalent to a repudiation of the coatract. Apy viaim to
such relief should be carefully serutinized as the deposit might
have been insisted upon not merely as 4 guarantee for performance
but as a guarantee for punctual performance, and to treat a deposit
as something to be returned to a pu, chaser in default is to deprive
it of its character as a deposit altogether.

The answer to this second enquiry. therefore. appears to ber—

1. Upon default by the purchaser constituting a breach of
contract by him the vendor may retain any money paid by the
purchaser as a deposit.

2. Whether a Court of Equity will relieve aguinst forfeiture
of a deposit when the purchaser’s delay is inadvertent and not
tantamount to a repudiation of the contract quare?

3. The purchaser harving paid some instalments of purchase
money makes defavit.  Can the vendor cancel the sale and keep the
instalments?

Many agreements for sale provide for payment of purchase
money by instalments, postpone delivery of the aeed until the
whole or a certain number of the instalments are paid and stipu-
late that upon default the contract shall be no longer binding
on the ven:  who may retain all instalments paid as liquidated
damages. .10 is usually made of the essence of such agreements.
Under them the purchaser acquires no legal estate for some time
but his equitable interest becomes increasingly valuable as his
instalments are met and it becomes ascrious problem: (1) whether
he loses his interest in the lands by default (2) whether, if that
interest is lost, he may recover his instalments paid (3) if so,
whether the vendor may deduct from them any damages he has suf-
fered through the purchaser’s default.

The first of these enquiries has heen dealt with i considering
the purchaser’s right to specific performance notwithstanding
his delay and will not be further discussed. .

The second enquiry deserves some consideration.  We elimi-
nate all cases of deposit as they have also been dealt with and
consider only payi.ents which do not bear such sharacter.  Logi-
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cally there should be no different treatment of the cases of for-
feiture of the purchaser’s equitable interesi in lands after the
contract is signed and forfeiture of any money he may pay and
imperil by his subsequent defsult, but practically there is a
difference.  If he loses an interest in lands for which he has paid
nothing he loses his bargsin and the advantages, more or less
problematic, to accrue from it, but if he loses the money paid
and has nothing to shcw for it, there is nothing speculative about
his loss, it is very real and definite. Consequently we find a
different trestmeni (for instance of the time clause in agreements)
according to whether it creates forfeiture merely of the equitable
interest in lands or forfeiture of purchase money paid on account.

As there has been so much confusion in the cases it may be
no harm to make a few distinctions even though they involve
r certain amount of repetitio.. ’

First: Specific performance of a contract may sometimes
be granted to a purchaser in default who has paid part of his
money. In such cases the purchaser saves the money paid by
paying the rest of it with interest and costs. The nature of the
relief granted is really an extension of time for payment. In-
stances of this are RKe Dagenham, L.R. 8 Ch. D. 1022, and Kilmer
v. British Columbia (1913), A.C. 319, and the limits set to such
relief are laid down in Brickles v. Snell (1916) 2 A.C. 599.

Second: Where the vendor has had judgment for specific
performance under a contract containing ne provision for for-
feiting purchase money and a purchaser cannot pay the rest of
the money a practice has developed in Chancery permitting the
vendor to rescind the contract and retain his costs out of the
purchase money in his hands and even to keep the deposit if
the agreement so provides, but apparently he cannot keep any
other purchase money m his hands: Fry Specific Performance
11th ed., 578 and 579, Griffiths v. Vesey (1906), 1 Ch. 796; Shuttle-
worth v. Clews (1910), 1 Ch. 176. These rights do not depend
merely upon contract Lut constitute the practice of the Court
whereby it seeks to assist a vendor who holds an unsatisfied
judgment for specific perforimance against a purchaser.

3. There are cases where the following elements appear:—
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{1) Default after payment of part of the purchase money
other than the deposit by the purchaser.

2) Rescission by the vendor.

i3) Forfeiture of the monevs paid.

{4) Claim by purchaser for return of his money but no demand
for specific performance.

It is this kind of case which now calls for some consideration.
Leaving aside the minor questions of interpreting contracts which
continually arise and are different in ea b contract, there are
two broad classes (a) those where there is no forfeiture clauvse;
th} those containing a forfeiture ~lause.

ta) Where there is no forferture clause:-—If more than a deposit
has been paid and there i= no forfeiture clause it would appear
by analogy from the cases where judgment has been given for
specific performance against a purchaser that if the vendor
tries to rescind the cont:act he must return the purchase money
other than the deposit. This was the course adopted even as
.o the deposit in Mackreth v. Marlar (1786). 1 Cox Equity
Reports 259, but there the question was not distinetly raised
whether the deposit would have to he returned. Apparently
the vendor coneeded the purchaser’s right to the deposit as other-
wige deposits need not be returned if the purchaser is in default.
The ease 1s authority, however, for the propsition that the vendor
must return everything but the depuosit; see also Williams Verdor
and Purchaser 10651, note M, and 1120. It naturally follows
also from the attempt to rescind the contract; the contract being
put an end to hoth parties must be remitted to their original
position. I the vendor is not satisfied with that he should not
try to reseind; he should bring an aection based upon the contract
claiming damages for breach by the purchaser.  We may assume,
therefore, that if the vendor rescinds a contract which contains
no provision for forfeiting the purchase money he must give
hack any purchase money paid exeept the deposit,

(b) Where there is a gorfeiture clause: ~Where agreements
are entered into for neyment of purchass money by instalments,
they almost always provide for cancellation and retention of all
purchase money paid as fiquidated damages for default.  Where
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after default the vendor cancels pursuant to his agreement he is
not rescinding it, in the sense that the parties are in the same
position as though no bargain had been made: He is performing
the contract and at common law he would be entitled to whatever
remedies that situation gives him. One of those remedies is the,
right to retain all purchase money paid, and the purchaser having
agreed to it, cannot object at common law.

A comparison, therefore, of cases (a) and (b) will shew the
importance of provisions for cancellation and forfeiture in all
contracts for payment of purchase money by instalments

The main question, therefore, under this general heading is
whether if the purchaser eannot obtain or does not wish to obtain
specific performance, he is entitled to ask for relief against this
forfeiture. At common law he was helpless and so his appeal
is necessarily to equity and the problem is whether this is one
of those penalties and forfeitures frora which the Court of Chancery
grants relief. In Ontario it was not so treated. The case of
Fraser v. Kyan, 24 AR, p. #41, already quoted, while a decision
upon another point declaies that where the purchaser has not
complied with his agreement he canniot recover any part of the
money which he paid; see also Gibbons v. Cozens, 29 O.R. 306,
and McCammond v. Govenick, 2 O.W.N. 563.

In Manitoba and the North West Provinces the matter has
received a good deal of consideration and apparently it was the
practice in Alberta for vendors holding agreements cf this kind
and Laving part of the purchase money in their hands to sue after
default for recission and for a declaration that the purchase
money was forfrited; see Great West Lumber Company v. Wilkins,
1 A.L.R. 155; Me-riam v. Paisch, ibid, 262; C.P.R. v. Meadous,
ibid, 344, and Schurman v. Kwing, 2 A.L.R. 168, and even though
the defendant did not appear some of the Judges refused to
rescind and forfeit the purchm\; money. Instead they appeared
to mould the practice governir.g cases where a vendor’s judgment
for specific performance against the purchaser remained unsat-
isfied, and instead of declaring a forfeiture they gave the purchaser
time to redeem and directed a sale of the lands after the time
limited, authorising the vendor 'to retain the amount of his
principal, interest and costs, and ordering him to pay the balanee
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in his hands to the purchaser. Mr. Justice Beck went so far as
to declare the forfeiture clause void. This practice was not
assented to by Mr. Justice Stuart, whose dissenting judgment
in C.P.R. v. Meadows is interesting and valuable, and it was not
followed in Saskatchewan: Steele v. McCarthy; 1 Sask. L.R. 317.

The decisions in Alberta are not quoted as authority for the
purposes of this article but merely to shew how widely Judges
can differ upon the point. Nothing could he more marked than
the strict common law forfeiture enforced in Ontario and the
wide equitable practice adopted in Alberta. Our only enquiry,
however, is to consider whether the recent decisions in the Privy
Council indicate more ciearly than the older cases the method
which ought to be pursaed everywhere. Notwithstanding the
forfeiture strictly enforeed in Ontario, it is submitted that there
was always inherent in the cases a form of relief applicable to
contracts of this kind; that is the principle that aithough a contrac
provides for forfeiture of payments of any desecription under the
term Jiquidated damages, vet if such pavments are not a fair
pre-estimate of the probable damages then the provision for
forfeiture is a penalty and not liquidated damages. This is
one of the principles enunciated in Wallis v. Smith, 21 Ch. D.
243, and it is submitted that there is no reason why it shuuld not
apply to a contract to pay for lands by instalments as well as to
any similar contract. It should be peculiarly applicable because,
as pointed out in later cases, the more purchase money there is
paid before default the heavier will be the penalty if the purchaser
afterwards breaks hig contract, so that the more nearly the pur-
chaser performs his contract the heavier and not lighter will be
the damages he must pay; see Barton v. Capewell, 68 L.T.R. 857.
In that case there was an agreement for the sale of patent rights
by instalments with provisions for cancellation and forfeiture as
liquidated damages. The purchaser made default snd afterwards
made no attempt to have the agreement specifically performed.
Probably specific performance was impossible. The Court there
declared that the provision for forfeiture was a penalty, that it
should be relicved against and that an enquiry should be direrted
to asvertain what damages the vendor had suffered by the breach,
with a direction for payment of any balance to the purchaser.
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This method had been adopted in Saskatchewan and in
Drinkle v. Steedman, before Mr. Justice Newlands in 1912, while
he refused specific performance he offered an amendment so
that the purchaser might be relieved from forfeiture of the in-
stalments h. bad paid. This was not accepted and the purchaser
appealed. The Supreme Court of Saskatchewan reversed this
judgment, following the Kilmer case, #.+ the Judges thought, and
granting specific performance. On appeal to the Privy Council
the latter judgment was reversed and the judgment of Newlands,
J., restored; but with the same proviso granting relief from
forfeiture of the instalrents. The trial judgment is not reported
but it may be found in Vol 42 of the Printed Cases in the Privy
Council at Osgoode Hall Library. The other reports are, 7
Sask. L.R. 20, and (1916) 1 A.C. 275.

The result is that a Court of final resort has declared that
relicf against forfeiture of purchase money will be granted even
in cases where specific performance cannot be had. It is,
therefore, submitted that the earlier decisions in our Courts
are no longe1 law, and that if specific performance is not granted
then the proper r lief is that which was given in Barton v. Cape-
well, namely, a declaration relieving against forfeiture and a
reference as to demages, with appropriate provisions for repaying
the balance of purchase money to the purchaser, if any balance
is found due to him; see Boyd v. Richards, 20 O.L.R. 119.

Therefore, the following is suggested as an answer to our
third enquiry :—

(1 If there is no provision in the contract for cancellation
and forfeiture of instalments of parchase money then, if the
vendor seeks to reseind instead of suing for damages or for specific
performance, he must return all purchase money except the
deposit. .

(2) If the agreement contains a provision for cancellation
and for forfeiture of purchase money the vendor may cancel,
but the purchaser is entitled to a declaration that the purchase
money paid is not forfeited, but is held only as security for the
true amount of damages which the vendor has suffered by reason
of the purchaser’s breach of contract.

SHIRLEY DDENISON.
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THE RIDDELL CANADIAN LIBRAnY.

Not only the Law Socie.; of Upper Canada, but also the country
at large are under a debt of gratitude to Mr. Justice Riddell of the
Supreme Court of Ontario for the generous gift to which we now
desire to refer. We are glad for the gift and we appreciate the
energy and interest of the donor, who is from time to time
enriching this very valuable and instructive collection.

Last year he presented to the Law Society his full collection
of Canadiana (and Americana) to form the nucleus at Osgoode
Hall of a Canadian Library. This Library, called after the donor
“The Riddell Canadian Library." is temporarily housed in the
room off the General Library immediately south of the King's
Bench Court room, but it is hoped that more appropriate quarters
will soon be found for these valuable v ‘mes.

There are not far from two thousana .tems altogether: and
the books are of the most varied character—travels in Canada
from the time of Kalm the Swedish traveller, represented in the
carly and rare German edition of 1757; la Rochefoucault in
1795, in the very rare first French edition of 'An V1. and the
first English quarto edition of 1799; Heriot in a sumptuously bound
copy of the quarto edition of 1807, Howison, Duncan. Me(regor
and many others.

We find histories from Parkman upward and downward, de-
seriptive works like Lillie, Smith, ete. (among them the exceedingly
rare volume by D’Arcy Boulton, afterward Mr. Justice Boulton);
Col. Strickland describes the Canada of his day as do his talented
sisters Mrs. Moodie and Mrs. Traill and the novelist Capiain
Marryat in less formal but no less accurate characterization.
And from the Upper Canadians of the very early period of the
history of our Province to the uncouth Doukhobor of to-~day,
hardly a decade or a class of the community fails to receive
description in some work of this collection.

Poiitical history isnot negleeted.  Of the noted Robert Gourlay
are found many works, amongst them a unique copy of his “ Nep-
tunian:” from Williain Lyon Mackenzie and his times down to
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the times cf Confederation, there are many volumes of the lives
of those who made Canada what it is.

The biography of others than politicians and statesmen is
not neglected, the leaders in the Church i all its branches, in
education In its manifold forms, of pioneers in settloment—all
these receive due attention.

The poets, too, receive due consideration—even “the Poet
yav" of Guelph is represented by his extraordinary voluine.

Not least in value is the collection of pamphlets bearing on
all kinds of subjects from University Edpeation to plans for
Savings’ Banks.

From his personal acquaintance with the Secretary of State
of the United States, Mr. Justice Riddell has received for the
Library a valuable donation of books, maps etc., dealing with
international law and the arbitrations between (‘anada and the
United States—and in the same way his friendship with the
Ambassadors of France and China has procured from their
governments interesting volumes of great value. The Russian
Ambassador has sent illustrated volumes, some of which show
the horrible atrocities perpetrated by the Prussians on Russian
prisoners.

Historical Societies or Commissions of many States have also
contributed their publications, New York, Illinois, Wiseonsin,
Michigan, North Dakota and many others—many of these
volumes bear directly upon early Canadian history.

The local histories of Canada have been procared so far as
possible, and the tracssctions of many local Historical Societies
are also to be found on these shelves.

Tke collection is being constantly added to by Mr. Justice
Riddell from purchases made in the British Isles, in this country
and in the United States; and as it is desired that everything of
(‘anadian interest should! be obtaincd for this Library, it is to be
hoped that all Canadians will send copies of their own works and
of the works of other Canadians as well as other works of all
kinds which have Canadian interest. Many Canadians have
already responded to Mr. Justice Riddell’s invitation to send
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books, pamphlets. maps, ete., dealing directly or indirectly with
(‘anada or Canadian past or present or having Canadian interest :
but there must be a large quantity of such maicrials vet to be
ga hered in. .

We would urge our readerz to take an interest in this Library
and assist it u= far as possible.

APPLICATION OF THE DOCTRINE OF RENS IPSA
LOQUITUR IN MASTER AND SERVANT CASES*

Grenerally.—The ‘phru.sv. res ipsa loquilur, literally translated,
means that the thing speaks for itself, or the thing itself speaks.
As used in law, it is merely a way of saying that the circumst 'nees
attendant upon an accident sr¢ themselves of such a character
as to justify the conclusion that the accident was caused by
negligence. The inference of negiigence is deducible, not from
the mere happening of the accident. but from the attendant
circumstances.

There seems to be a widely prevaleat idea that the relation
of master and servant 1s per se inimical to the application of the
maxim res ipsa loguitur, and that the maxim is one specially
designed for cases in which a traveller is injured while on a public
highway, or while he is a passenger in the convevance of a common
carrier. This general impression may be due in part to its origin,
for it seems tr have been applied at first only to cases in which
the deferdant’s contractual obligation to the injured person
was practically that of an insurer, and in part to its subsequent
extension to actions in which there was no contractual relation
between the parties. ‘It may be fairly surmised, at any rate,
that the great preponderance of these two classes of cases in
the category to which the maxim has been applied has given
rise to the occasional expressions in some of the text-books and
decisions, ‘ndicating that its application is regarded as depending

*This article is copied from the Central Law Journal of st. Louis.

Authoriles are cited for the varions propositions are given in foot notes
(Val. 84, p. 67
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primarily upon the relation of the person injured to the defendant
whom he sues; but, from whatever source this view may have
spruug, the fact remains that it is not supported by the maxim
itself nor by the decisions of this Court.”

Although there are numerous cases stating that this rule is
not applicable in actions by employes to recover aguinst their
employers for injiries received in the course of their employment,
the logical and sensible view is that where the facis warrant it’
application the rule applies in master and se1vant cages as well
as in other classes of cases.

The application of the doctrine does not depend upon the
relation of the injured person to the person or party who is charged
with causing the injury, but upon the explanatory ci"cumstances
which surround the happening of the accident.

It is generally heiu by the Courts which apply the doctriue
in mas‘er and servant cases that where the evidence of the acei-
dent was such as to leave it purely a matter of merc surmise or
conjecture whether the injury was due to a <ause for which tne
employer is liable the doctrine of res ipsa loguitur is not applicable.
Under the evidence adduced in the trial of some cases it can as
well be said that the injury resultcd from a cause as to which
the employe assumed the risk, or for which a fellow-servant
was respensible, as that it was due tc some caus. resulting from
the emplover’s negligence. But, it is heid, where the evidence
is of such a naturc as to fairly warrant the infererce as a iact,
in the ahsence of explanatior. that the accident was due to a
rause for which the cmployer is liable, the doctrine applies.

It appears that the Courts apply a stricter rule in their re-
quirements as to what constitutes a primé facie case under this
doctrine in master and servant cases than they do in cases in which
passengers are seeking to recover from commoen garriers for in-
juries. This is explained by some by reference to :he higher
degree of care owed by the carrier to its passengers thun is owed
by the empioyer to his employes. This explanation is far from
satisfactory, however. The degree of care is immaterial if the
accident was due to a cause for which the defendant is not respon-
sible. The higher degree of care imposed on the carrier may
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broaden “ne scope of its liability and render it liable iy nstances
in which it would not be liable under an ordinary degree of care,
but it is not made an insurer thereby. Its scope of liability is
net infinite.

Then. too, the degree of care owed by the defendant has never
been stated by any authority as a reason for the application of
this doctrine. The rearon for the rule is this: “When a thing
whi~h causes injury is shewn to be under the management of the
defendant, and the accident is such as in the ordinary course
of things does not happen if those who have the management
use proper care, it affords reasonable evidence. in the absence
of expianation by the defendant, that the accident arose from
want of care.”

If a passenger in the train of a common carrier is injured
hy the derailment of the train, he makes a primd facie case by
shewing that he was 3 passenger in the train, that the train was
derailed. and that he was injured thereby. As matter of fact
the wreek may have been due to any one of a1 number of causes
for which the carrier 1s not liablz.  On the other hand. if an em-
ploye is injured h¢ must not only shew that he was injured by
an appliance or place of the emplover. but he must exclude the
idea that his injury was due to a risk assumed by him—which
may have been a risk arising from the negligence of a fellow-
servant. If the reason for the application of the rule is present,
why compel the employe to go further in his proof than the pas-
senger? If the employe is required to exclude all other sources
of the eause of the accident than one for which the employer is
liable, why not require the same of the passenger in his action
agairst the carrier?

Again, ip many jurisdictions assumption of risk (inciuding
the risk of a fellow-servant's negligence). like contributory
negligence, i1s a matter of affirmative defense. Why, then,
require the employe to prove that his injury was not due to such
a risk in order that this doctrine way apply, when it is not re-
quired in other eircumstances? }

There seems to be no sound reason for refusing a full applica-
tion of this rule in master and servant eases where the reason
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for its application are present and their requirements have been
fulfiled. The reason for the reluctance of the Courts to apply
the rule in such cases is probably due to their inclination in the
past to find and apply harsh rules inimical to the employc’s
mtcrests.

In a New York case it is said that, *'If the injured emplove
sues at common law and seeks to invoke the maxim, he must
necessarily make proof of facts and circumstances which. under
the common law, exclude every inference except i1hat of the
employer’s negligence.” The Court says that this is necessarily
true. Why is it true? It is not required of any other litigant.
With much solicitude a Court will say, as an excuse for not apply-
ing the maxim, that ‘“It might have been due to the negligence
of a fellow servant.” Too many Courts have taken this position
without reference to the language of the maxim or the reasons
for its application. Instead of following the rule, thev have
ofiered sone excuse (never a reason) for not following it.

That some of the Courts would like to avoid the consequence
of erroneous precedent is indicated by the following langusage
taken from the opinion in an Illinois case: * The existence of a
rule exempting master and servant cases from the operation of
the general principles of the doctrine expressed by ‘res ipsa
loguitur’ has been doubted and a iogical reason for it is difficult
often to see; but we are unable to escape from the conviction
that it is the settled law of this state.”

The Supreme Court of Minnesota lays down a proper rule
in the following language: " The doctrine of res ipsa loguitur
applies, the other conditions to its proper application obtaining,
to the occurrence of an injury in the relation of employer and
employe, when such injury arises in the use of an appliance which
it is the legal and nondelegable duty of the employer to furnish
and to keep in a reasonably safe condition for use.”

In a Missouri case it is said that, '*Where the injury to the
servant is traced to a defect in a particular instrumentality or
appliance being used by th. <ervant in his work, then there wre
many cases holding that the proof of the occurrence and its
attendant circumstances furnishes sufficient proof of actionable

negligence.”
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On the other hand. the doctrine does not apply when the
evidenee before the Court merely shews the happening,of the
accident. Negligence is never pre.umed from the fact only that
an accident occiirred. It weuld constitute no case for a plaintiff
to say that while he was a passenger in the defendant’s train he
suffered the injury complained of. The injury may lave been
self inflicted, or inflicied by a fellow passenger for whose conduet,
in the circumstances. the carrier was not liable. The ecircum-
stances accompanying an accident frequently raise an inference
of negligence, but the mere occurrence of the accident never does.

It would be equally nonsensical to say, as some Courts have
aaid, that the doctrine in question does not apply at ail in master
and servant cases.

The following illustrations will give a fair idea of the views
enterteined by the Couris on this subject :

U nexpected Action of Sawr or Machine.—The sudden starting
of a machine when it should be at rest is evidence of negligence
on the part of the employver if unexplained.

The plamtiff was employed by defendant to operate a cut-off
saw, arranged on two upright timbe.s which moved to and fro
as the saw was operated. When not In uze the saw rested in a
hood about 12 or 14 inches from the perpendicular, and was
drawn forward against the timber to be sawed. At the time in
question the saw had heen placed back in the hood. ana plaiatiff
was engaged in straightening a pieee of timber, when the saw,
which should have remained in the hood, unexpectedly sprang
forward and injured the plaintiff. It was held that under the
doetrine of res ipsa loguitur the circumstances raised an inference
of negligence on the part of defendant which it was required to
explain or disprove.

Without any knewn cause the arbor next to a saw, about which
plaintiff was employed, flew out of the box and the saw fell to the
ground, severely cutting plaintifi's foot. It was held that the
doctrine did not apply. that there must be some evidence shewing
what the defect or negligenee was that caused the aceident.

In an action by an employee to reccver for injuries there was
evidence that the earringe of the sawing machine, at which he
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was employed, started up and mjured him when it was lelt at
rest with the stearn shut off and the lever locked which was
used to start and stop it; that a maehine which would do that
was improperly constrncted or adjusted, and was unsafe; that
the defendent’s foreman knew that the machine had started up
in a similar manner three days before the aocident. Held, that
the jury were warranted in finding that the defendant was negii-
gent. .

Ezxplosien of il Can.—The rule was held not to apply in a
case where a locomotive engineer was injured by the explosion
of an oil can whica he was filling, because “the accident might
have been due to improper hand'ing a8 well as to improper furnish-
ing the thing causing the accident,” and because both the oil and
the lamp were in the exclugive contral and custody of the plaintiff
It cannot be said,” said the Court, ‘‘that common experience
points more closely to a defeet in the oil or lamp attributable tc
the master than to sorne careleseness on the part of the servart
using it ; primé facie such negligence wili be attributed to the person
charged by law with the duty of managing and maintaining the
thing cauging the injury.

Ezplosion in Mine.—The plaintiff was employed as ¢ 1abourer
under the orders of a certified miner who, upon inspectiou after
firing a blast, directed plaintiff to go in and break up a large stone
thrown out and to hasten. Plaintiff struck the rock a few times
and by 80 doing exploded dyaamite or 8 cap, whereby he was
blinded. There was evidence that a careful inspection would
have disclosed the presence of tho exp'osive. Plaintiff was a
certified miner, but had never worked as such. It was held that
the doctrine of res ipsa loyuitur applied, and verdict for plaintiff
was ellowed to stand.

Fall of Mine Roof —Ia an action by a coal miner to racover
for injuries caused by the foll of slate froin the mine voof, it
appeared that he had been assigned to work on a pillar of coal
abutting the entry in question, and had not been there r.ore than
30 minutes; that he bad not removed any coal, and that no act
of his could have occasioned the fall of slate; and that it fell
from the roof directly over him. It was not disputed that it was
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the defendant’s duty to keep the entry in a ressonably safe
condition. Held, that the case was properly submitted to the
jury under the doctrine of res ipsa loguilur.

Fall of Crowbar. Where the plaintiff was working beneath
several carpenters, in the service of the same employer, who were
prying up a floor with a crowbsr, and the bar fell and struck
plaintiff, injuring him, and there was no evidence to shew why it
teil, 1t was held tpar the evidence was sufficient to cast uprn the
derendant the necessity of explaining; that ‘““unless defendant
can accnunt for the fall of the implement in such a way as to
exculpate itself it will be held (o have done the act negligently.”

Fall of Article in Departmeni Store.—The fisll of a firc extin-
guisher in a department store, whereby an employe was injured,
the cause of its falling being enexplained, was held not to raise
a presumption of negligence on the part of the employer. * From
the mere fact that the extinguishers fell from the counter, it
cannot be assumed that they were negligently placed or that it
was negligence to display them upon a counter. They may
have been puchad accidentally by one of the clerks. or even by a
pussing custcaner.”’

Defectire Coal Car Brake.—In an action in which it was claimed
that the defendant coal company failed to furnish the plaintiff.
its empioye. with a reasonably safe brake for him to use on a
coal-pit car which resuited in his injury, it was held that the
doctrine did not apply.

Collision of Handcar and Train—The mere fact that a hand-
car. on which the plaintiff, a section hand, was riding with his
crew and a train collided furnished no proof of negligence on the
part of the emplover, the railload company. *‘It is common
knowledge that the use of handears on railroad tracks is not
supposed to ston or interfere with trains, but the sectionmen
are to keep handears off when trains approach, and that without
any speeial warning or notice to them.”

Roof of Freight Cur Blowing Off —The rule was applied in an
action by an emp!iyve of a raiiroad comnany seeking to recover
for injuries sustair >«d when the roof of a box ecar, in a train of
sixteen cars, was blown off by a wind so slight that he had no
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difficulty in standing on the car, and the xoofs of the other cars
remained intact. This case arose under the Federal Employer’
Liability Act, which takes away the defense of fellow servant.

Sudden Stopping of Train.—Where s section foreman was
riding on an empty gravel train in the course of his employment,
standing about ihe center of a flat car, and the trair, which was
moving 6 to 10 miles an hour, was suddenly and almost instantly
stopped, so that he was thrown off the car to the ground and
injured, the doctrine was applied. ‘“The train was under the
management of defendant’s servants, and the instant stop of a
train is not an occurrence in the ordinary course of things, if those
who have the control thereof use proper care ir its operation
and with respect to its equipmeat. In such a case, 1n the absence
of any explanation by the defendant, it affords reasonable evidence
that the instant stop was due to a want of ordinary care.”

Failure of Car Couplers to Couple on Impact.—Under the
Federal Safety Appliance Act, which, iner alic, provides that it
zhall be unlawfulf or any common carrier engaged in interstate
commerce by railroad to haul or parmit to be hauled or used
on its line any car in moving interstate traffic not equipped with
couplers coupling automatically by impact, it is held that failure
of such couplers to couple on impact raises an inference that the
carrier has failed to comply with the standard created by the act.

Miscellaneous.—The rule was held not to apply where the
injury to the gervant was caused by the falling of a barrel frcm a
stack near where he was working.

Where a servant in & factory was found dying, with his left
arm and his neck broken, near an unprotected shaft, but there
was no evidence as to the precise. way in which the accident
occurred, no one having seen it, the questions of the defendant’s
negligence and decedent’s contributory aegligence were for the
jury.

The breaking of a hook in a crane wac held insufficient to
raise a presumption of negligence.

It waa held not applicable in an action to recover for the
leath of a workman who was killed by the derailment of a hand-
car while being transported.-to wc.x.
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The doctrine held not to apply in case of a boiler explosion.

Where the employe made the specific allegation that failure
to brace certain posts was the cause of a traveling crane falling on
him, the doctrine did not apply.

e e o P s WA

The doctrine was applied in an action to recover fos the
death of a i.comotive engineer, who was killed when his engine
was derailed by running into an open switch.

The pulling out of a draw-bar of a freight train affords a
proper basis for the application of the docirine.

The want of man power in England calls attentiop to the
necessity of dispensing, as far as possible, with the services of
jurors during the war, and the Attornev-General has announced
that some action may be taken in reference to Griand Juries,
owing to the fact that in these davs magisterial investigations
are so much more thorough than they used to he, that neither
Grand juries nor Coroners juries are as importan tor so indis-
pensable as thev used to be.  Whilst we think it vould be a mis-
fortune to do away with the jury svstem, we can well afford at
the present time to dispense with the services of men who would
he better emploved on their farms. or :n munition factories.
unless indeed they are eligible for military se-viee and if so thev
ought to be enlisted.

As we learn from Law Notes, a somewhat unique libel suit hus
recently been determined in New York, wherein a well-known
magistrate recovered a verdict of $35,000 from the publishers of a
popular novel on proof that & character, somewhat unattra-tively
portrayed therein, was intended to represent him: (Corrigun v.
Bobbs-AMerrill Co., 158 N.Y.S. 85). This case will doubtless go to
appeal. The difficulty in sueh a case is not so much the law as

. the difficulty of proving the allegatione.
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REVIEW OF CURRENT ENGLISH CASES.
( Registered in. accordance with the Copyright Act.)

SHIP—CHARTER-PARTY—BILL OF LADING CONCLUSIVE—EVIDENCE
OF QUANTITY DELIVERED AS STATED THEREIN—ESTOPPEL.

Crossfield v. Kyle Shipping Co. (1916) 2 K.B. 885. In this
case the plaintiffs were the holders ot a bill of lading of timber,
and sued the shipowners for shortage in delivery. The charter-
party of the vessel by which the timber was shipped provided
that the captain should sign bills of lading as per surveyors’
return for the cargo, and that the hills of lading should be con-
clusive evidence of the quantity delivered to the ship as stated
therein. The ecargo was brought to the ship in lighters and owing
to rough weather some of it was washed overboard from the
lighters and lost. The captain's agent signed bills of lading
nevertheless for the full quantity, as per survevors’ return. All
the timber actuelly placed on board was delivered to the plaintiffs
as indorsees of the bill of lading: and the question therefore was
whether or not the defendants, in the circumstances, were liable
for the shortage; and Ballhachc, , who tried the action, held that
they were estopped by the bill of lading from denying that the
full atnount mentioned in the bill of lading had been received.

ADMIRALE Y — SHIP — FORFEITURE — BRITISH COMPANY (ON-
TROLLED IN (iERMANY-—PRINCIPAL PLACE OF BUSINESS OF
COMPANY-—BRITISH SHAREHOLDERS IN GERMAN CONTROLLED
COMPANY—MERCHANT SkipPING Act 1906 (6 Epw. 7 c.
48) 8. 51,

The Polzeati. (1916) P. 241. This was a proceeding under the
Merchant Shipping Act 1906 to determine whether a ship owned
by a British Company, which had its principal place-of business
in Hamburg, and whese proceedings aud business were controlled
in Germany by a naturalized British subject of German origin
who held the majority of the shares, was entitled to be registerea
as a British ship. Deane, J., held (1916) P. 117 that it was not,
and that it was forfeited to the Crown, and the Court of Appeal
{Eady, Phillimore, and Bankes, L.JJ.) affirmed his decision.
The Court of Appeal rejected the claim of the British share-
holders to relief, and held that their only resource was to appeal
to the merciful consideration of the Crown.
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SHIP—NEAWORTHINESS—SHIP FIT TO CARRY CARGO—IMPROPER
STOWAGF—DBILL OF LADING—EXCEPTED PERILS.

The Thorsa (1916) P. 257. This was an action by the con-
signees of a quantity of chocolate, for damages arising from its
having been stowed in proximity to a number of gorgonzola
. cheeses wherveby it had become tainted. The defendants relied
on an exception in the bill of lading from liability for negligent
stowage. The plaintiffs replied that the defendants could not
relv on the exception because the ship was unseaworthy for
carrying the chocolate, in that it was carried where it was liable
to becorme tainted. Deane, J.. who tried the action, held on the
evidence thet the ship was not unseaworthy, and that the damage
in question was caused by negligent stowage, which was within
the exception, and with this conelusion the Court of Appeal
(Eady, Phillimore, and Bankes, L.JJ.} concurred.

TSR ————y
i
I

Piize CotnT—NEUTRAL VESSEL—('ONTRABAND CARGO—I)ESTIN-
ATION NEUTRAL PORT—ULTIMATE ENEMY DESTINATION—
CONDEMNAT,ON 0F VESSEL—ORDER IN (COUNCIL ADOFTING
ART. 40 6F DECLARATION OF LoNDON.

The Hakan (1916) P. 266. This was a proceeding before the
Prize Court for the condemnation of t vo neutral vessels captured
with eontraband  cargoes ultimately destined for the enemy.
Evans. P.P.D., held that it is now part ¢ the Iaw of nations that a
vessel earvyving contraband may be condemned if the contraband
reckoned either by value. weight, or volume of freight, f- ..ns more
than haid of the cargo.  He also held that where such a proportion
of cargo is being rarried it is not necessary to prove knowledge
on the part of the owner or master that the cargo is intended for
theenemy.  He also held that the Order in Council adopting Art.
A0 of the Deelaration of London, which is a limitation of the rights
of the Crown, 55 valid, and, under that Article, he held that a neu-
tral vessel earrving a full eargo of conditional contraband to an
enemy base of supply was subject to condemnation, and that the
ke penalty was ineurred by a neutral vessel carrying to a neutral
port u full eargo of contraband ultimately destined for the enemy.

Purizy CoURT-—~NHIP REGISTERED As BRIT(sit sHIP—SEIZURE A8
PRIZE SHIP OWNED BY BRITISH (OMPANY CONTROLLED BY
ENEMY---MERCHANT SHIPTING AcT, 1804 (37-R8 Vier. ¢. 60)
~ 1.

The St Tudno (1916) P. 291, 'The vessel in question i1 this
ease was used s tender for the vessels of the Hamburg-Amerika
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Line coming to Southampton, and was nominally owned by a
British company. The Hamburg-Amerika Line appointed the
directors, and paid for their qualification shares, took from them
an agreement to conform to their directions, received th: profits,
and in the person of its nominees owned the entire share capital
of the company. Evans, P.P.D., beld that the real owners of the
vessel were the Hamburg Amerika Line, and that the vessel
was enemy property, and as such liable to be treated as any other
enemy ship in port at the outbreak of hostilities; and an o1 der for
its detention was made.

Prizé CouRT—PRIZE BOUNTY—IESTRUCTION OF FENEMY WAR-
sHIP—NavaL Prize AcT, 1864 (27-28 Vier. c. 25), s, 12—
ORDER IN CounciL, Man. 2, 1915,

The Sydney (1916) P. 300. By an Order in Couneil it
wis provided in pursuance of the Naval Prize Act, 1864, s. 42,
that a bounty should be paid to the officers and crew of E.M.A S
Sydney for the destruction of the Emden, to be calculated at the
rate of £5 for every person on board the Emden at the beginning
of the engagement. [t appeared that part of the Emden’s crew
was on board a captured British ship which was being compul-
sorily used by the Emden as a collier, and the question was whether
these members of the crew were to be included n the computation,
Iovans, P.P.D., held that all who were active members of the
Emden’s crew should be included, though some i the discharge
of their duty might not actually be on board.

PARTNERSHIP—IN301 VENCY—DEATH OF PARTNER-—WiLL—TRUST
10 PAY DEB1S—SURVIVING PARTNER RESIDUARY LEGATEE—-
CONVEYANCE TO LEGATEE—FALSE RECITAL—LEGAL ESTATE
-—PURCHASER T'OR VALUE WITHOUT NOTICE—STATUYTE 13
Eriz. ¢. 5—(R.5.0. ¢. 134, 8. 5).

Pearce v. Bulteel (1916) 2 Ch. 544. The facts in this case wore
somewhat complicated, but all that appears to be maverial for the
present note may be brief'y stated thus. A banking partnership
existed between three persons, A. B. and . A, was the owner
of all the capital. Part of the capital consisted of real estate.
The par _.ership dee provided that on the death of 2 partuer the
surviving partners mightv purchase the deceased’s net share in the
huginess, after providing for the debts A, died leaving a will,
whereby, after providing for payment of his debts, he devised nis
residue to C., and appointed B and (. his executors. B. and €.
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elected to purchase A.'s interest in the partnership, and by deed,
reciting that A.'s debts were paid, as executors of A. conveyed the
lands above referred to C., the residuary legatee, who mortgaged
th- land to the defendant to raise money for carrying on the busi-
ness, which. at the time of A.’s death, was in fact insolvent. The
firm subsequently became bankrupt, and the trustee in bank-
ruptey attacked the mortgage to the defendant as being void
under the statute of 13 Elizabeth, ¢. 5 (R.8.0. ¢. 134, 5. 5), but
Neville, J., held that the defendants were holders of the legal
estate as purchasers for value without notice, and therefore were
not beund by any antecedent equities of creditors of the bank, and
the mortgage was not impeachable under the statute because it
was not made for the purpose of defeating creditors, but with the
intention of carryving on the business and payving them by that
means.

INSURANCE (L1FE)—DEPOSIT—SALE OF BUSINESS BY COMPANY—
DISSOLUTION OF VENDOR COMPANY—DEPOSIT—ASSURANCE
CoMpaNIEs AcT 1909 (9 Epw. VII. . 493, ss. 2, 313---(9-10
Epw. VII. ¢. 32, 5. 14 (D.}).

In re City of Glasgow Life Ascurance Co. (1916) 2 Ch. 557.
.n this case u life assurance company had sold its business to
another company and had been dissclved, ard the question
Sargant, J., had tu determine was as to the prope: disposition of
the government deposit made by the vendor compiny. It ap-
peared that there were outstanding claims in the natui = of paid-up
policics of the vendor company. the holders of which had not
novated their claims with the vendee company. In t}h sse circumn-
stances Sargant, J., held that the proper order t~ be .rade was to
direct the deposit to be carried to a separate account ““In respect
of the life assurance of the” vendor company “now dissolved.”

WiLL—CONSTRUCTION-—-ANNUITY PAYABLE OUT OF INCOME OF
SETTLED SHARE——RIGHT OF TRUSTEES TO RETAIN SURPLUS
INCOME TO MEET POSSIBLE DEFICIENCY IN FUTURE.

In re Platl, Sykes v. Dawson (1916) 2 Ch 563. This was a
case of construction of a will whereby the testator bequeathed a
sixth share of his residuary estate to trustees upon trust out of the
income to pay to his widow an annuity for life of £1,000, and
‘“subject thereto to permit the same share and the income there-
of”" to devolve under trusts therein declared or referred to, in
fovour of the testator's son and daughter and their issae respec-




ENGLISH CABES. 117

tnely A summary spplication was made by the trustees for the
opinion of the Court as to whether they were entitled to retain the
surplus in question, to provide for a possible deficiency in future
years; a possible deficiency being immediately possible. Sargant,
J., held that, although vy the terms of the gift, the annuity was
not dependent on the amount of the income, but was cumulative
so tha* the deficiencies in any one year would have to be made
good out of the surplus of any succeeding year, that did not
entitle the trustees to retain surplus income from past years to
meet possible deficiencies in future year:.

WiLL—CONSTRUCTION—TRUST FOR MAINTENANCE OF DAUGHTER
—ACCUMULATION OF SURPLUS INCOME FOR TWENTY-ONE
YEARS3—SURPLUS INCOME AFTER TWENTY-ONE YEARS TO
FALL INTO RESIDUE—THELLUsSON Act (39-40 Geo. III.
c. 98)—(R.8.0. c. 110).

In re Hawkins, White v. White (1916) 2 Ch. 570. By the will
in question in this case the testator bequeathed two sums of
£10,000 to trustees on trust out of the income tn previde for the
maintenance of his two daughters, and he directed the surplus
income of each sum to be accumulated for a period of twenty-one
years after his death, and at the end of that period the accumula-
tions were to fall into the residuc as capital and be disposed of «s
such. This was a sumnmary application to determine what was
the legal effect of this disposition, and Sargant, J., held that the
direction that the surplus should fall into the residue as capital
was an attempt to accumulate beyond the period permitted, and
therefore that this disposition was null and void under the Thellus-
son Act (see R.8.0. c. 110, 5. 2), and the will must be read as if
it contained no such disposition, and that being so the surplus
income after the expiration of twenty-one years, and also the
income of the accumulations made during the term, were not un-
disposed of, but were properiy payable to the l(nunts for hfe of
the residuary esiate.




118 CANADA LAW JOURNAL.

Bench and Bar

ONTARI') BAR ASSOCIATION.

ANNUAL MEETING.

The eleventh annual meeting of this Association was Leld at
Osgoode Hall, Toronto, February 23, 1917. Owing to the war,
the proceedings which have usually taken two days were condensed
into one and the annual banquet was omitted.

The retiring President, Lieut.-Col. J. E. Farewell, K.C., gave
an account of the proceedings of the past year and recounted many
interesting experiences in connection with criminal motters aris-
ing from hi- experience as a County Awtorney. Sir George Giib-
bon, K.C., Honorary President, also gave a short address.

Reporte of the various committees were presented. That
of Lieut.-Col. W. N. Fonton, K.C., Historian and Archivist of
the Association, was read by Mr. Maclennan in Mr. Ponton’s
enforced absence. Further reference to this report will appear
hereafter. Papers were also read by John 8. Ewart, K.C., on thc
subject of Waiver, and by Hon. Gevrge Lynch-Staunton, K.C.,
m Company Law. We hope to give these to oar readers in a
subrequent issue.

The Committee on Criminal Law recommencded three refo-™s
as follows: (1) The payment of Crown witnesses attending pre-
liminary enquiries or coroners’ inquests. (2) That provision be
made for calling and paying witaesses for the defence in murder
trials. (3) That section 1140 of Criminal Code be amended so
far as it relates to offences under sections 211, 212, and 215 B.
At present prosecutions for such offences coinmence after the ex-
piration of onc year from the conunission of the offence are barred.
This shuuld not be where the defendant’s misconduet commenced
at a period prior to the term of one year A special committec
was appointud to take these matters up with the Minister of Jus-
tice and the Aitorney-General of Ontario.

The following resclutions were alsc passed: (1) That it is
desirable to increase the fees payable to County Crown Attor-
neys for their services on prosecutions in Assize Courts. (2)
That a committee be appoinied to interview the Workmen's
Compensation Board and discuss with them the question of having
lawvera appear before the Board on behalf of injured workmen
or their relatives. (3) That a committee be appointed to inter-
view the Judges of the Supreme Court with a view to amend the
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rules dealing with the payment of money out of Court so as rv pro-
vide that money paid into Court as security for costs may bhe paid
out to such solicitor after the disposition of the acticn.

The following are the officers for the vear 1917:—

Hon. President, Z. A. Lash, K.(".; President, George C. Camp-
bell; Vice-Presidents, R. T. Harding, N. B. Gash, K.C"., George
F. Henderson, K.C.; Recording Secretary, C. F. Ritchie; Corres-
ponding Secretary, Arthur A. Macdonald; Treasurer, E. J. Hearn.
JK.C.; Historian and Archivist, Lt.-Col. W. N. Ponton, K.C.

Wiar Rotes.

LAWYERS AT THE FRONT.

KILLED.

Major Miles Langstaff. The promisc of a brillianc profes-
sional career was cut short when Major Langstaff was killed in
action last month in a battle on the Somme front, when Lt.-Col.
Beckett his (".0)., of Toronto, was also killed. He graduated
from the Ontario Law School in 1912, as gold medallist. He was
one of the hest students thet ever passed through Qsgoode Hall.
He enlisted wn the 75th 0.8, Battalion and rose rapidly to the
rank of Major.
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The annual report of the Nova Scotia Bar Society gives the
following list of its meinbers who have recently given their lives
for King and Country. They are:—

Captain Charles D. Livingstone, admitted November 10th. 1904.

Captain William Gore Foster, admitted October 3rd, 1905, son of
William R. Foster, Secretary of the Society.

Captain Horace Dickey, admitted January 19th, 1907.

Lieut. F. H, P. Layton, admitted January 6th, 1911. -

Major Henry H. Pineo, admitted October 4th, 1915.

The same report tells of military honours conferred upon the
following members of the Society: Captain Barry W. Roscoe,
son of W. E. Roscoe, K.C',, has received the D.8S.0.; Tieut Ivan
S. Ralston, brother of Major J. L. Ralston, also at the frunt, has
received the M.(Y.; Lieut. Owen B. Jones has been twice awarded
the D.C.M.; Lieut B. W. Russell, has returned home wounded.
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At a recent meeting of the English Law Society the President
referred t- the large number of the iegal profession who had
contribi:ced to the successful prosecution of the war. He stated
that st that tim 2,689 sclicitors and 1,335 ar..cled clerks were
engayed in military service. and that th: great majority of those
eligibl » to serve did so 1 oluntarily and promptly.

Flotsam and JFetsam.

As we all know, and are glad to know, Mr. Lloyd George
became Premier of the Imperial Government in the pilace of Mr.
Asquith.  This has met with general approval as it was felt
that the former administration had not conducted the affairs of
the nation. <o far as the war is concerned and that is the only
matter of importance now) with the viger which the oceasion
required.  The special interest to the profession in this ap-
pointment ix the fact that Mr. Lloyd George is the first ~“solicitor
who ha< become Premier. Members of the Bar have frequently
occupied that position, but never before a solieitor.  Sir Robert
Finlay has become Lord Chancellor, stipulating that his right
to a ponsion should be waived,  Sir F. E. Smith remains as
Attomey-General. Sir George Cave, who was Solicitor-General,
having gone to the Home Office, his place has been taken by Mr.
George Hewart.

At the recent meeting of The Ontario Bar Association, Mr.
John 8. Ewart, K.C., tovk exception te. the use ¢ .he word “Con-
federation” as applied to (anada. A federation is a union of
peoples, and has, therefore, a common or central legislature,
acting directly on =ll the inhabitants as well as local legislatures;
whereas a confederation is, by mere agreement, a unior of states
and has no common or central legislature. Like ourselves, the
United States, Australia and Germany are “federations,” whilst
Austris-Hungary is a *confederation.”

By a typographical c-ror the easc of Turner v. Coates, poeti-
ally rendered, was cited as having been reported in 115 L.J. It
should have been printed 115 Law Times, 766.




