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MR. SCATCHERD AND CIIEAP LAW.

Cheap law, like cheap whisky, is a curse to a people.
This is a trite remark, often made, but not always under-
stood. There is a fascination atout litigation, which some
men cannot resist. The cheaper the cost of litigation, the
greater is the fascination. Much and needless litigation is
only productive of ill-feeling, malice and hatred.

What so much discourages the litigious as a wholesome
dread of law costs? It has always been found that in
proportion as law costs are reduced, litigation inereases.
Jones is angry with his neighbour Brown, because the
latter, in a hasty moment, called the former ¢a scapegrace;”
whereby Jones fell much in the estimation of his fellow-
men; became sick, sore and much pained in body and
mmd Jones would like to sue Brown for this great
wrong ; but the prospect, in the eveat of failure, of having
%o pay costs to the amount of $100, puts a damper on his
intentions. Xeduce the costs from $100 to 8§25, and Jones
without doubt will have “a slap”” at Brown. Win or lose,
the costs cannot be much ; so that, with little or no hesita-
tion, he proceeds to gratify his appetite for revenge. Jones
and Brown are fair specimens of the genus “homo”™ in
matters of litigation.

Is it not within the experience of us all, that the
jmmediate effect of the increase of the juricdiction of our

Division (,ourts, was to increase lm;,atlon to such an
extent, that suits increased by tens and hundreds? "T'wo
or three hundred suits at one court was no uncommon
occurrence. Why was this? Becausc before the chango
in the law, two hundred out of the thrce hundred suits
could not be brought without the risk of County Court
costs, or about $°0 in cach suit. The dread of such a
consequence exercised its influence in pacifying the dis-
contented, and led to compromises of a conciliatory kind,
leaving men good neighbours instead of bitter cnemics.

Why is it that tho Judges of our superior courts are
now so often called upon to try actions for malicious arrest,
and maliciously suing out process? It is because of the
increased facilities afforded to men for resort to courts of
law for the mere gratifieation of their angry passions.
Most of such suits are for the malicious issue of attach-
ments or other process out of the inferior courts. When
once the seeds of dissension are sown, oue suit leads to
another, till happy homes are rendered desolate, and well-
to-do men are brought to the brink of poverty, if not of
insanity.

The zealot for cheap law costs should ponder on things
such as these; let him also consider how much peaco
between men is preserved by keeping up the respectability
of the legal profession.

Itis a fact, that respectable lawyers, so far from cncou-
raging litigation, do all they can to provent it. It is no
part of a respectable lawyer’s duty * to get his neighbours
by their ears,” in order that he may profit by their misery.
No respectable lawyer is guilty of such conduct. Better,
then, to pay lawyers well for what they do, than to make
it their interest to increase the nuwmber of suits by fostering
litigation, in order to make their gains, notwithstanding
the decrease ¢f law costs, correspond with former receipts.
Reduction of law costs might have the effect of driving
respectable men out of the profession of the law into
other callings, where their talents and their learning would
be better requited; but most assuredly their place would be
supplied by vampires, who would prey upor the very vitals
of the community, and whose number would be legion.

o profession exercises so powerful an influence on the
community as that of the law. The jofluence may be for
good or for bad, according to the description of the men
who wicld it. A liberal and learned profession is at once
the pride and the glory of England. Tho profession in
Canada, s0 far, bas not been under tho mark. But tell the
able advocate, whose life has been spent in the study of his
profession, that he shall not be paid for his services beyond
the compensation allowed to the ‘“negro minstrel,” or
¢« vendor of quack medicines,” and what will become of
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him? e will leave the profession in disgust, and his
place will be takon by those whose moral faculties are more
blunted, and appetite for plunder more oraving. The
result, in the language of tho penny-a-liner, “may be more
casily imagided than deseribed.”

In England it has not yet been attempted, ns a rule, to
limit counsc! fees. The laborer there is worthy of his hire.
One man is more deserving than another. While Mr.
Addlepate might be dolighted to receive the magnificent
fee of ten dollars for pleading a case, Mr. Skilful would
not accept the brief with less than fifty. And perhaps,
after all, the services of Mr. Addlepate at ten dollars, would
be dearer than those of Mr. Skilful at fity. Why, then,
attempt to put both these men on the same footing? Why
say that no greater counsel fee shall bo taxed than twenty
dollars? What is the consequence? It is this: it compels
the suitor to employ mediocrity, or clse pay the difference
betweea the fee for mediocrity and talent out of his own
pocket. This is not as it ought to be. The rule is, that
the party in the wrong should pay the penalty of his posi-
tion by paying the costs of litigation. But if the fees of
litigation are so small that no pau of talent or respecta-
bility will accept them, then the party in the right, who
cuploys a man of talent or respectability, must pay his
counsel out of his own pocket, and so be a loser, no matter
what the result of the litigation.

The principle of measuring a lawyer’s fees by a tariff,
and taxing them according to that tariff, is at best a doubt-
ful one, and should not be stretched. Why should not the
lawyer as well as the doctor be allowed to make his own
baryain ? There is no substantial difference between theu.
Th- one is employed to preserve and protect life; the other
i erployed to preserve and protect property. Eachisa
me er of a liberal profession ; each is licensed to practise
tha  vofession. There was a time when the Legislature of
Eny ad endeavored to fix the value of different commo-
dities, and of the services of different classes of the com.
munity, by acts of Parliament. That time is almost past.
The ounly relic of it, in the case of commodities, is that of
the usury laws or fixed price of money; the only relic of
it, in the case of individual classes of the commaunity, is
that of lawyers. It is absurd to attempt to fix by law that
which, owing to surrounding circumstances and lapse of
time, must necessarily fluctuate. If moncy, like any other
commodity, exceeds the demand, it will be cheap. If
Inwyers, liko any other class of laborers, exceed the
demand, their services will be cheap. Such is the law of
supply and demand. It constantly adjusts itself to sur-
rounding circumstances. But the attempt to fis the price
of a thing fluctuating in ituelf, is as illogical as an attempt
to curb the wind.

Lawyers must live. If they do uot live strictly ¢ by the
swent of their brow,” they live by brain work—uo less
arduous. They are trained for a particular prefession.
For a consideration their services are offered to society. If
the price for the services which the lawyer may at the
instance of his fellow-men be called upon to perform aro
fixed by nct of Parliament, why should not the price of
services which he receives? Mo must eat, drink and live,
like other men. If tho shocmaker is not restrained by act
of Parliament to a fixed price for his boots, why should the
lawyer, who pays him for the boots? If the grocer, who
supplies the lawyer with the necessaries of life, is not
limited to = tariff, why should the lawyer, who pays for
the groceries? If the laborer, who cuts the lawyer’s wood,
may charge less or more for his services, according to
circumstances, why should the lawyer who pays be limited
in his receipts? A fee of twenty dollars for pleading
a cause, when provisions and other necessaries of life are
cheap, may be a fair compensation, and yet no compensa-
tion at all if the price of provisions and other necessaries
of life increase three.fold. If the prices of the necessaries
of life increase three-fold, why should not the lawyer,
whose expenditure is thereby increased, bo allowed to make
somo corresponding increase in his charges? A tariff of
fees for the scrvices of lawyers is theoretically if not
practically a rank absurdity. It is the rewoant of absur-
dities which long since, as the statute book of Englard to
this day testifies, have exploded.

Lawyers are eminently conservative in their views.
Their whole course of duty is to administer the laws as
they find them. Their whole training causes them to cling
to conservative ideas, 'This is the reason why they still
submit to fized fees for specified services, centuries after
others who were in like situation are relessed from the
thraldom. -

These remarks have been oceasioned by the perusal of o
bill, introduced last session, and sgain introduced during
the present session of the Canadian Legislature, by Mr.
Scatcherd—himself a lawyer of some little reputation.

This bill is entitled, ¢ An Act to amend the law in rela-
tion to law costs in Her Majesty’s Courts of Common Law
and Chancery in Upper Canada.” It is a most extraor-
dinary bill. It professes to be a remedial measure. It
recites that ¢ the costs now allowed by law in actions and
proceedings in Her Majesty’s Courts of Comuon Law and
Chancery in Upper Canada, are exorbitant and oppressive.”’
Strange fact—that Upper Canada has been since its first
settlement greaning under oppression, and that there has
not been to this day one petition from one individual ir sup.
port of this bill ! But for the sake of argument, suppose

the prineiple to be true, is the Legislature the proper tribu-
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nal for 1ccidin§; whether a lawyer shall receive fifty cents orl

twenty. five cents fur an attendauce at court? We thought
that moGern experience had taught the Legislature that it
was much better for them to leave to the Judges, whose
position gives thom ample opportunity of deciding upon
the necessity of changes in law tariffs, the power to regu-
late such tariffs. But no; this modern Danicl has got new
light. o proposes to leave to a tribunal, nine-tenths of
whom know nothing of the matter in hand, the power of
deoiding upon the necessity of changes, and the nature of
the changes to be made; which chauges, when made, are
to be as fixed as if engraved on tables of brass.

Considering the boldness of the design, it does not
surprise us to find much boldness in its exccutions Mr.
Seatcherd proposes to enact, that the table of costs framed
by the Judges of the superior courts of comr  iaw, under
the provisions of the Common Taw Proc « ire Act, 1856;
the table of costs framed in pursuance of the County Courts
Procedure Act, 1857; and the table of costs framed by
the Judges of the Court of Chancery on the 8rd June,
1853 ; and also every other table of costs, and every order
for the allowance of costs mow in force in the said courts
ghall be repealed and declared void.

If, after the repeal of these tariffs, he were to cnact that
lawyers, like other classes of the human family, should be
allowed to charge for their services whatever their services
are worth, “anything in any law to the contrary notwith-
standing,” there wight be something in the bill which
would at ail events give it a claim to o respectful considera-
tion; but instead of this, we find it gravely proposed to
reévact the tariffs on a reduced scale, which perhaps would
be quite adequate for the services of a man of Mr.
Scatcherd’s calibre, but intensely laughable if intended as
a full compensation for the services of a lawyer of ability.

et us take a few examples :
s. C. c. c.
TO THE ATTORXEY. £ s d

Attendance at Judges’ Chambers, at Crown
Offices, at the Clerk’s Office, and all other
common attendances in courseoiacanse, 0 1 0 @ 1 0

1IN COURTS OF COMMON LAW.
COUNSEL FEES.

Feo on molion of course, or on motion for
rule nisi, or on motion to make rule abso-

lute in matters not special. ........ o eneeeses 0 60 02
On special motion for rule nisi (only one

counsel fee to be taxed)..eeeersceeicens e e 016 0 0 5 0
To attend reference to Master or Clerk,

where counsel Neeessary ..ccessrarerseeeseee 010 0 0 5 0
For argumcnt on supporting or opposing

rulo on return of rule nisi, or argumicat

on demurrer, special case or appeal....... 110 0 015 0
Fee, with brief. on assessment. .........eveeeen. 010 0 0 6 O
Fee, with bricf, at trial in actions of o spe-

cial and fmportant nature (in Co, Court). ... ..... 110 0
Fee, with brief, at trial in cases of tort, or

in cjectment ..ceevennscrueenns o sereesnes sesasanes 210 0 ...

For fee, with brief, in other cases .......... .

For fee, with brief, in Qucen's liench o
Cominon P'leas, to counsel in argument or
examination in Chambers, to be allowed
by the Judgo at the time when ho consi-
ders tho attendance of counsel necessary,
1ot less than. ceeveeres seveneee &
Nor more than. c...coveeee senees

[+
o
.

sensca scsrsanae sentang cae

0
vevnenensnne 012 0 i

ITE. COURT OF CHANCERY.
COUNSEL.

On argument at Chambers. wovseicenes covene
Feo when cause at issuo and sot down for
tho examination of witnesses ...... 210 0

The framer of the bill, not thinking that he has so far
made himself sufficiently ridiculous, proposes to cnact as

follows :

¢« No Judgo in cither of Her Majesty's Superior Courts of Com-
mon Law, or of any County Court, nor the Master, nor any taxing
officer of tho said Superior Courts, shall, after the passing of this
Act, fnerease any counsel fee with brief at trial, or on argument
of demurrers, special caso, appeal or otherwiso, in any case what-
ever.”

ic in like manaer also proposes to enact as follows :

IN

eveeseess  seescoisane

«No retainer shall be allowed or taxed in any bill of costs; and
it shall be the duty of the Judge presiding at the trial of any
cause wherein such charge ia made, to disallow the same, whether
such action is contested or not.”

The remaining portion of the bill consists of some provi-
sions, more or less absurd, for the taxaticn of bills of costs,
intended, no doubt, as a substitute for the provisions now
existing by law for the taxation of bills, though the exist.
ing provisions are in no way referred to, much less repealed.
The machinery proposed, if intended as a substitute, will
not be less expensive than existing machinery. and will be
found to be clumsy and unsatisfactory. Our objection,
however, being to the principle of the bill, we have no
inclination to examine its provisions more in detail.

Some will say the bill must be a good one, as it is ¢ father-
¢d” by a lawyer. This does not follow. Mr. Scatcherd’s
motives in giving birth to suchabill are either good or bad.

"{If his object be to pander to the popular prejudice against

lawyers, and to gather political support because of clap-
trap against law costs, his motives are bad. If, however,
his object be to do good by attempting to remove an
imaginary evil, his motives at least are good. But he
ought to wake heed that in ¢ casting out one devil,”” he
does not take unto himself ““seven other devils worse than
the first.” Perhaps he in his heart thinks that the fees
which he proposes to enact as the only fees for the services
indicated, are sufficient; perhaps he so thinks, because in
his own practice he deemed them suffieieat; perhaps his
clients considered them enough, if not too much, for his
services; but he ought to remember that all men in the
profession are not to be judged by his standard. ¥e was
never, that we are aware of, entrusted with any causo of
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importance. 1is respousibilities were light, and in all
probability his fces wero in due proportion to his responsi-
bilities.

Much odium is unjustly thrown upon lawyars for their
apparently large bills of costs. Those who pay them forget
that a large proportion of tho bill iy made up of moneys
disbursed to the officers of the courts in the course of the
cause. The lawyers are the collectors of the court {ecs,
and, like other tax collectors, Liear much of the odium that
properly belongs to those who impose the taxes, or for
whose benefit they are intended. If Mr. Scatcherd’s real
object be to reduce law costs, so as to reliove suitors as
much as possible, he should endeavor to do so without
injury to the respectable Lrtion of the profession. Lt
him reduce the “court fees,” so as to allow the lawyer’s
bill to represent as nearly as possible the lawyer’s reccipts.

But we neither agree with Mr. Secatcherd in the object
of his bill, nor in bis mode of carrying that object into
cffcct. Tlis aim, we assume, is pure patriotism — the
public good. W think the public zood would be better
consulted by the increase of law costs, than by the reduc-
tion of them. All admit that the less litization in a
comnunity, the better. All know that in Ingland the
costs of a suit are four times what they are in Canada;
and all know that suits in England, considering the differ-
eoce in population, are not onc-fourth the number they
are in Canada. We fearlessly assert that the direct conse-
(quence of cheapening law is to increase litigation. All
experience proves it. It way be asked—\Why then do you,
on the part of lawyers, oppose the reduction of law costs?
Our answer i3, that our opposition is not so much on behalf
of the interests of lawyers, as what we conceive to be the
true interests of society. Were we to coasult the interests
of unscrupulous lawyers only, we should advocate every
measure that would have a tendency to inerease litigation,
aud so would support Mr. Secatcherd’s bill. But, repre-
senting as we do at the same time the interests of respee-
table lawyers and the interests of socicty, we advocate only
such weasures as will best preserve the rights of both.
Their interests are, we think, in this vespect identical.
We say to society—have only respectable lawyers, and pay
them well ; and iu so doing, while you maintain the stan-
dard of the bar, you discourage litigation—better far this
course of action, than to have indifferent and unserupulous
lawyers at swall fees, and widespread litigation—yemem-
ber that if you lower the standard of the bar, you lower
the standard of the bench ;—remewber also that upon the
integrity of the bench, depends your most cherished and
most valued rights—those of life, liberty and property.
Sap not the foundation of the edifice, or you will ruin the
superstructure.

PROPOSED AMENDMENT OF THE DIVISION COURTS
ACT,

Among other proposed law amendments, we find a bill
introduced by Mr. M. C. Cameron, to amend the Division
Court Act. The following is a copy of it:

BILL.

An Act to amend the Act respecting Division Courts, Chapler 19
of the Consolidated Statutes of Upper Canada.

Whereas hy the eighth section of Chapter nineteen of the
Consolidated Statutes for Upper Canada, the Jusiices of the
Peaco in each County in General Quarter Sessions assembled,
may, subject to the restrictions therein contained, appoint and
frem time to time altor the number, limits and extent of overy
Division, and shall number the divisions beginning at number
one; but a less number of Justices cannot alter or rescind any
resilution or order made by a greater number at any previous
Secssiofs: And whercas moro townships than one in many
instances have heen and may be included in one Division, and
by reason of the increase of population in townships so inclu-
ded, tho public convenience may require that the number of
Divisions and Courts should be increased: And whereas in
consequence of the difficulty experionced in effecting such
incrense by reason of the non-attendance at any Geaeral Quar-
ter Scssions of as many Justices as were present when the
Divisions wero established, it is expedient for remedy thereof
that tho said eighth section should be repenled ; Therefore Her
Majesty, by and with the advice and consent of the Legislative
Council and Assembly of Canada envscts as follows :—

1.—From and after the passing of this Aet, the eighth section
of the said Act cited in the preamble shall be repealed, and the
following clauso be road as forming part of the said Act in the
place of the snid eighth section :—

“A majority of the Justices of the Peace in General Quarter
Srasions nssembled in any County may, subject to the restric-
ti w3 hereinafter contained, appoint and from time to time alter
tise number of Divisions or the limits and extent of any Divi-
sion or Divisions, and shall number the Divisions beginning
at number one; but a less number of Justices than five shall
potalter or rescind any resolution or order madeat any previous
Session; nor shall a less number of Justices decreaso the
number of Divisions established iu any County by an order or
resolution made by & greater number atany previous Session.”

II.—Notwithstanding anything in the one bundred and
seventy-fiith section of the snid Act, any party brought beforo
any Division Court or any County Judge under the provisions
of the said section, dissatisfied with the decision of such Court
or Judgo or the verdict of any jury, inrespect toany claim toany
property scized or attached under exccutiop or attachment,
where the property seized or attached shall exceed the value of
fifty dollars,—whether seized under cne execution or attach-
nient, or several may appeal from guch decision or verdict to the
County Court of the County or United Counties in which such
decision or verdict is made or rendered ;~Provided always, that
no such appeal shall be heard or allowed unless the party or
parties appealing, shall within ten days after such decision or
verdict shall have been given or rendered, give notice of his
or their intention to appeal to the Clerk of tho Division Court
in which such decision or verdict shall have been given or
rondered, and shallalso, within thetime aforesaid, filo with sach
Clerk a bond to tho said Clerk, executed by the party appeal-
ing, or by some other person, and two sureties to he approved
by the said Clerk, in the sum of two hundred dollars, condi-
tioned to prosecute the appeal with effect and without delay,
and to pay all costs ag well of the proceedings in the said
Division Court as of the snid appeal, in the event of the ap-
pellant not succeeding in the said appeal; And provided also,
that the said bond be eccompanied by an aflidavit of justification



1863.]

89

m— P ———t——

npm———

by such surcties, and an aflidavit of the due taking thereof by
o subscribing witness to the execution of the said bond.

11L.—The question to Lo tried on the said appeal shall be the
right of the claimant or clnimants to the property scizod or
attached as against tho plaintiffs in theexcention or executions,
attachment or attachmonts, and it shall bo tried before a jury
without formal pleadings, inthe manner in which interpleader
issues nro now tried in the Countf Court ; and it shall bo the
duty of the party or parties appellunt to prepare an issuo em-
bodying such question, and astatement of thegaods or property
claimed, and to file the same in the office of tho Clerk of the
County Court of the County in which such jssue is to be tried,
within fifteen days after the decision or verdict appealed from
is mndoe or rendered, and to givo notice thereof to the Clerk
of tho Division Court in which such decision or verdict was
mado or rendered ; and in case the party ov parties in whoso
favour such decision or verdict has been made or rendered,
shall not object to such issne and give notico of such ohjections
to the said Clerk within five days next after the expiration of
tho last day allowed to tho uppellant to filo such issue, the iszue
so fiied shall be tried by a jury of the County at the nextsitting
of the County Court for the trinl of causes which shall happen
not sooncr than twenty four-days next after the decision or
verdict appealed from shall have been given or reudered;
Provided always, that it shall be lnwful for the Judge of the
County Court tn which such issuois to be tried, to enlarge the
timo for the trial thereof, upon cause shown by cither party
as in grdinary cases.

IV.—The jury before whom the said issue istried mayrender
o general verdict in favor of the appellants or respondents, and
for the whole of the goods and chattels or personal property
seized or attached, or in favor of one or more appellunt or
appellants, respondent or respondents nnd against tho other
or others of them, or in favor uf one or mare as tc some portion
of the goods or property and of the others as to other portion
or portions.

V.—Wherever thejuryshall render u general verdict in fuvor
of the appellant or respondent, or for the whole of the property
seized or attached, the successful party shall be entitled to his
costs;; aud in case of the verdict being apportioned, the costs
shall be in tho discretion of the Judgo of the Court before
whom the issue is tried, who shall make an order on the back
of the issue directing by whom the costs shall be paid ; and
such costs shall, after taxation by the Clerkof the County Court
in accordance with the tariff of fees, or practice in interpleader
issues, bo recovered by execution to be issued out of the
County Court as upon a judgment in ordinary cases; and in
case the appellant shall be directed to pay the costs, the respon-
dant shall or may in his option pruceed to recover such costs by
exccution as aforesaid, or action on the bond given as security
aforesaid.

VE~-All parties giving notice of their intention to appeal
shall be made appellants in one issue, and all parties in whooo
favor the decision or verdict appealed from has been given or
rendered shall be made respondents, and sball be answerable
for costs aceording to the provisions of the fifth section of this
Act, unless he or they shali give notice of the abundonment
of the appeal ar of the deeision ov verdict in his or their faver
appealed from, within twenty days next after such decision or
verdict shull bo made or rendered ; and in casc of the appeal
being abandoned, the decision or verdict appealed from shall
stand, and in case ot the abandonment of the decision or ver-
dict by the party or parties in whose favor the same has been
rendered, the said decision or verdict shall be reversed with or
without costs in the discretion of the Judge of the Court in
which the proceedings nppealed from was pending; such costs
to be recovered and all further proceedings to be had in the
8aid Court as if the decision bad heen originally in favor of
the appellaut.
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VII.—The Judge of the County Court hefore whom any
jesue shall be tried undor the provisiuns of this Act snnll have
all tho powers of amendment and other powers of a Judge in
the County Court in causes originated in such Ceunty Court.

DIGEST OF ACTS I‘AISBSED DURING SESSIONS OF

0-1-2,
WIHICH REPEAL, AMEND, VARY ORR AFPECT, CONSOUIDATED STATUTER
FOR UPLIER CANADA.

(By 3. &, Havwowrw, Sudent-al-Law.)

Con. Stat. U. C.

¢. 8, p. 7, vido 23 Vic. c. 40, 8. 2.

¢. 3, sub-s. 6, p. 9, Townehips ~f Raglan, Lyndoch, Radcliffo
gnd Brudenell, added to County of Renfrew by 23 Vic. o.
39, 8. 4.

c. 3, sub-s. 6, Nos. 10, 16, p. 9, Rep. by 23 Vie. ¢. 39, s. 2,

c. 3, sub.s. 6, 7, p. 9, Counties of Renfrew and Lanark, 24
Vie. ¢. 1, separates them.

¢. 3, sub-s. 11, p. 10, Townships of Miller and Cannonto sdded
to County of Fronteaac by 23 Vie. ¢. 39, s. 2, 5; and vide
8. 1 a3 to union of Frontenac with Lennox and Addiogton.

c. 3, sub-s. 12, p. 10, Townships of Effiogham, Abiager,
Ashby and Deabigh, added to County of Addington by 23
Vie. . 39, 8. 3, 5; and wde a. 1 a8 to union of Addington
with Leanox and Fronteone,

¢. 3, sub-s. 13, p. 10, vide 23 Vic. ¢. 39, 8. 5; and vide 8. 1
a3 to union of Lennox with Frontenac and Addington.

¢. 3, sub-s. 15, p. 10, vido 23 Vie. ¢. 39, 8. 6.

¢. 3, sub-s. 18, 19, p. 11, 12, Countics of Peterboreugh and
Victoria, vide 24 Vie. ¢, 60.

¢. 8, sub-g. 20, No. 15, p. 12, Towaship of Robinson changed
to Morrison by 238 Vie. ¢. 40, s. 3.

¢. 8, sub-g. 30, p. 14, sub-s. 9, p. 16, Biddulph and McGilli-
vray taken fromn the County of Huron and sonexed to tho
County of Middlesex.

¢c. 3, sub-s. 36, County of Middlesex, by 25 Vie. ¢. 28, Town-
ships of Biddulph and McGillivray added to this county.

o. 3, sub-g. 34, No. &, p. 16, Township of Sandwich, by 23
Vie. ¢. 96, divided into two distiuct Municipalities.

¢. 3,8 6, p 19, this section not affected by 23 Vic. c. 23 ;
vide 23 Vie. ¢. 21, 8. 7.

¢. 5, 2. 1, p. 23, Repenled as to registered judgments by 24
Vic. c. 41, 8. 10,

a. 10, s. 6, p. 32, as to rank of Chief Justice of Upper Canada,
repealed by 25 Vie. c. 18, s. 1.

c. 12, s. 66, p. 89, 8. 67, 68, p. €0, as to registered decrees
and orders which bind lands, &c., repealed by 24 Vic. ¢.
41, 8. 1.

¢ 13,8 D, p. 63, as to President of Court of Error and Appeal,

rcpealed by 24 Vie. ¢. 36; vide 20 Vic. c. 18,8. 1, 2, 3.

. 13, 8. 8, p. 63, Time of sittings of said Court altered by
25 Vic. ¢. 18, s. 4.

. 15, p. 75, vide 28 Vie. c. 42, s. 4, cases in Superior Courts
may betiied in County Courts; 23 Vic. c. 43, extends juris-
diction of County Courts; 22 Vic. c. 44, regulates tho
remo7al of causes frons County Courts.

c. 17, p. 113, Court of General Quarter Sessious, by 24 Viec.

¢. 14, not to try treasons and felonies.

¢. 17, 8. 10, p. 117, as to Court of General Quarter Sesgions

apppointing Constables annually, repealed by 23 Vie, ¢. 83

and last meotioned act amended by 24 Vie. c. 48.

19, p. 136, bivision Court Act, ¢. 29, p. 325, Replevin Act,

and 23 Vie. ¢. 43, to be read as one act so far as relates to

cases within the jurisdiction of the Divisian Courts, vide

23 Vic. ¢. 45, 8. 7.

. 19, 8. 151, p. 162, as to what may be seized under 3 Divi-
sion Court execution agninst goods, part repealed by 23
Vie. ¢. 25, 8. 2.

¢. 19, 8. 146, p. 161, certificate of Division Court judgrent
may be obtained for registry, repenled hy 24 Vie. c. 41,
8. 2.

o

[<]

o
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Coun. Stat. U, vC.

6. 42, 8. 204, p. 228, how recordu 1o bo esdorsud, yepealed by
28 Vie. 0. 42, 5. 1 43 Vio, ¢. 42, 8. 2, in len thereof.

©. 22, 8, 405, p. 220, how records in town causes to be entered,
repeated by 23 Vie. . 42, 8. 1.

¢. 22, 8. 205, p. 229, 28 Vie. o. 42, ». 8, in liou thercof.

c. 22, 8. 245, p. 238, Deputy Clerks moy give certificates of
Judg.aaents entered by thess, which cestifieate may be regis-
teved in the proper county, and bind lands, rapenled by
24 Vie. o. 41, 8. &,

¢ 22, 8. 264, p. 239, apparel, tools, &o., exempted from exe-
gution, repealed by 23 Vie. o. 25, o. 8, 4, vide s, §, 6.

e. 22, 8 326, p. 204, sulte within jarisdiction of County
Courts may be brought in the Superior Courts, repenied by
23 Vic. ¢. 42, 8. 1,

e 92, s 827, p. 264, hot in County of York not without
Judge's fint of leave, vepealed by 23 Vie. ¢, 42, 5. 1.

¢ 92, 8. 333 to 341, p. 256-7-8, ny to power »f Jumiges to
maks rolog, applicd to 28 Vie, ¢. 45, 8. 9.

¢. 22, g, 830, p. 268, Judpes way extend Superior Court rules
to County Court, vide 23 Vie. o. 48, 8. 4.

¢, 24, 8. 21, p. 281, decrees in cnses of srquesiration, when
registered, to create n charge on renl estate, repeated by
24 Vio, . 41, 8. 4

. 25, 8. B, p. 287, when writ of attachment to bo mnarked
*¢ jaferlor juriadiction,” repealed hy 23 Vie. 0. 42, 8. 1.

. 27, p, 802, Ejectment Act, certnin provisions thereof ap-
plied to Couunty Courts and to 23 Vie. o. 43, by 23 Vic.
43, 8. 8, vide 8. 6,

¢. 28, p. 823, Dawer, vide 24 Vie. ¢. 40, as to assigament of
dower; and 24 Vic. c. 40, s. 18, ns to necessity of notfice
of action.

€. 29, p. 325, Replevin Act, ¢ 19, p 136, Division Court Act
and 23 Vie. ¢. 45, te be read ns one act, by 23 Vie. ¢. 45,

8 7.

88, & 8, p. 409, Clerks of Crown and Pleag, &e , to render
half yearly accounts, repealed by 23 Vie. ¢ 46, a. 1.

e 33, 8. 8, p. 409, 28 Vi, ¢, 40, 4. 2, ia licu thercof.

¢ 84, 8. 1, sub.s. 2, p. 410, ag to Gradusles of three ycnrs'
standing on booke of the Law Society, nmended by 23 Vie-
¢ 47, 8. 1, and 28 Vie. ¢. 47, 8. 2, to be read as an nddi”
tional section to c. 34, 8. §, p. 410,

¢ 85,8 2, aab-s. 2, p. 411, not to apply to persons entered
after 18t March, 1850 ; vide 23 Vie. ¢. 48, 5. !

¢. 85, 8, 2, sub-s, 2, 23 Vic. ¢ 48, 8. 2, to be rend as an nddi-
tionat section to ¢. 35, 8. 3, p. 411,

c. 49, p. 486, Mcdical Board and Practitioners, vide 24 Vie,
c. 4, ag to vaccinntion,

¢. 49, p. 465, Joint Stock Campanies for Roads amended by
93 Vie. e, §42, 24 ic. ¢. 18; vide 23 Vie. ¢. 31 and 114 Vie,
e. 20,

¢. 50, p. 402, Joint Stock Coupanies for Picrs, Wharves, &e.,
amended by 24 Vie. ¢. 18 vido 23 Vie. ¢. 31, 24 Vie. ¢ 20

¢. 51, p. 498, Jownt Stock Companies for Agricvitural pur-
poses, amended by 24 Vie. ¢. 18; vida 23 Vie. ¢. 81 and
24 Vie. ¢, 20,

. 82, v. 803, Mutual Insurance Companies. Seco asto Ferciga
Insurance Compantes, 23 Vie. ¢. 83, 24 Vie. ¢. 47; vide
23 Vic. ¢. 81 and 24 Vie, c. 20,

54, 8. 60, 61, 62, 63, G4, p. 5367, certain provisions as to

dissolutior of uaion of counties applicable where an incér.

porated villago separates from the township in which itis
situated, 24 Vie. . 39,

¢. B4, 8. 133, p. 534, as to clection of Reeves ana Deputy

Reeves, amended by 24 Vie. ¢. 87,

¢. 53, 8. 293, p. 574, Municipalitics may pass by-laws creat-
ing debis, by 28 Vic, ¢. 8, 5. §, the County of Middlesex,
in gggsoﬁdming its debt, exempled from the formalities of
s. 208,

64, s. 224, p. 575, such by-laws to be assented to by rate-

payers, by 28 Vic. ¢. 9, 8. 8, the Cousty of Midilesex,
in gc;:solidaﬁng its debt, exempted from the formalities of

8. 2124

¢

€

4
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Con. Stat. U, C

¢. b1, «. 218, p. 683, Dy-laws ne to tavern licenses amended
by 23 Vie, ¢, 64, which Inst statute and ho anb-sections of
the 24Gth acction of the b Ith chapter, sre repenied na ro-
gards citics by 25 Vie. ¢, 43, 8. 1 vide 0. 2, 3,4, 6,6,7, 8

¢. 64, 8. 247, p. 684, sums o dbo paid for licenses, &o.; vide
26 Vie. . 6, 8. 3, and ¢. 23, a. 5.

e.'54, 8. 249, 260-1-2.4-8-6, p. 684-56-6, theso acctions npplied
to unar;f’anizcd traces, by 23 Vie. ¢. 6, a. 6; vide 856 Vie.
e 6, 8. B,

o. 54, 8. 260, p. 684, appointment of Inspectors of Licenses,
partly vepealed by 25 Vie. ¢, 24, 8. 4; vide 8. §, 6.

¢. 54, 8. 260, 262, 263, 264, p. 687-8, as to licensey, amended
by 25 Vie. ¢. 28, 8. b.

o. 51, 8.379. p. 638, pawer af Recorder’s Court to try treason
and capital felonies, by 24 Vie. ¢. 14, rovoked.

o 54, 8. 377, p. 630, Scasions of the Recorder’'s Coust, re-
pealed by 28 Vie. 0. 50, which is itself repealed by 26 Vie
¢. 10; and sce gection thevo substituted for 8. 377.

a. GG, p. 649, Asspasment Act, amended by 33 Vie. 0. 52.

¢. 56, s. 8, sub.s. 10, p. 861, as to publis institutions, amended
hy 23 Vie. c. 81,

0. 55, 8. 28, p. 685, real property to bo estimated at full valus
amended by 24 Vie, 0. 88, 9, 1

©. 55, & 20, p. 685, wfmt deemed vaeant land and hove watued
amended by 24 Vie. 0. 38, 8. 2

¢. 53, 8. 81, p. 666, ossessment of lands of nosm-residents;
vide 21 Vic. 0. 88, 8. 8.

¢. 5%, 8. 63, p. 663, nppenl from Court of Revision; vide 24
Vie. ¢. 88,8. 4, 5, 6.

¢. 81, p. 701, Game Laws, repealed by 25 Vie. ¢, 55, which
net is substitated for ¢. 61.

¢. 64, p. 728, Common Scheol Act, vide 28 Vie. ¢. 49.

-, 84, 8. 17, p. 730, chsllenging votes, amecaded by 23 Vie. c.
49, 8. 3.

¢. 64, 8. 28, p. 781. penalty for refusing to servo as trasteo,
vide 28 Vie. ¢. 490, 8. 18. .

. 64. s. 46, p. 740, unian scetions of two or more townships,
haw formed and altersd, amended by 238 Vie. ¢. 49, 8. 5.

¢. 64, 8. 46, p. 740, such union t¢ bo deemed ong scction,
smended by 28 Vie. o. 49, s. 6.

o. 84, 5. 84, p. 749, difference between teacher and frustecs to
be settled by arbitration, vide 28 Vie. ¢. 49, 5. B, 8.

o. G4, 8. 85, p. 750, power of arbitrators 20 examine, vide 23
Vic. ¢. 49, 8. 8, as to nuditors.

¢. 64, 8. 86, p. 760, warraut of arbitrators, vide 23 Vie. c.
4%, 8. 8.

¢. G4, 8. 956, p. 704, when more tnan one grammar school,
amended oy 23 Vie. ¢, 49, 8, 24

. B4, 8. 140, p. T67, bow penalties recocerable, vide 23 Vie.
e. 49, s. 10

e 69, s. 1, p. 780, when Jands may be vested in trustees for
churches, amended by 21 Vie. ¢. 43,

¢ 72, 8 1, p. 787, marriagey, amended by 24 Vie. ¢, 46

c. 78, 5. B. p. 807, limitatious of certain actions, &a., nmended
by 35 Vie., ¢ 20. .

c. B0, p. 810, claims to lands for whick no patunts bave issued,
vide 23 Vie, ¢. 2, 5. 19, .

c. 86, 8. 12, p. 858, word *judgment” atruck out, vide 24
Vic. ¢. 41, 8. 6.

¢. &G, 8. 27, p. 863, words “judgment or” and * judgment”
etruck out, vide 24 Vie. ¢. 41, 8. 5.

¢. 87, 8. 1, 2, 3, p. 867-8, mortgages, amended by 24 Vie. ¢
41,8 6.

2. 88, . 45, p. 879, limitation of actions, &e., amended by 26
Vie, ¢ 20,

¢. 89, . 8, p. 883, Registry vaults, offices, awmended by 24
Vie. ¢ 42,

¢. 89, 8. 17, sub-s. 4, 8, p. 884, judgments and decrees for
payment of money, repealed by 24 Vie. ¢. 41, 8. 7, subs. 2,

¢. 89, 8. 17, sub-s. 7, p. 885, words « judgment and " struck
out by 24 Vic. ¢. 41, 5. 7, sub-s. 3,

¢. 89, a. 17, sub-s. 8, p. 887, discharges of decrees, &¢., ro-
peated 23 Vie. ¢. 4), 8 7.
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o, 89, 8. 17, subes. O, p, 885, rules aud orders for payment of
meney 1o be registered by 24 Vie. o, 41, 8. 7.

. 89, 8. 18, p. 883, how judgments, &«., registered, repeated
by 24 Vio. 0. 41, ». 7, sub-s. 4.

o. 89, 8. 36, 37, 38, 30, p. 889, as to judgments and cortifi-
cutos thereof, repealed by 24 Yie. o, 41, 8. 7,

o. 89, 8. 41, p. 800, registration of decrees for payment of
money to bind lands, repealed 24 Vie, 0. 41, 8. 7.

o. 89, 8. 42, p. 800, caurt may counfing effect of registration,
repealed by 24 Vie. 0. 41, 8, 7.

c. 89, s. 47, p. 882, words * judgment,”” ¢sule or order,”
aruck out, &4 Vio. o, 41, 8. 7, sub-a. 5,

©. 89, s. 48, 49, 69, 61, 62, p. 802-3, cffcet of judgments, de-
erees, rules and orders, &¢., repealed 24 Vic. ¢, 41. e 7.

¢. 89, 8. 53, p. 894, amended as to judgments and decrees,
21 Vie, c. 41, 8. 7, sub-s, 6.

¢ 89, 8. 64, p 804, judgments no lien on Jands until regis-
{ered, repeated 24 Vie. ¢. 41, 8. 7.

¢. 89, 5. 65, p 894, judgment creditor not registered need not
be a party to foreclosure, repealed 24 Vie. ¢, 41, 8. 7.

c. 89, 8. 56, p. 834, amended 03 to registered judgments arnd
certificates 24 Vie, 0. 41, 1. 7, sub-s. 7,

¢. 80, 5. §8, p. 805, discharge of judgments, repenled 24 Vie.
c. 41, 8. 7, sub-s. 8, which ig itseld repeated by 26 Vie, ¢
21, sod ses section there substituted for repealed s, 58,

¢. 89, 8. 60, p. 895, form of certificate of discherge, repeated
24 Vie. c. 41, 8. 7.

¢. 89, 8. G1, p. 896, proof of certificate, repeated by 24 Vie.
c. 41,8 7.

¢. 89, 8. G2, 63, p. 806, vegistkry of judgments, decrees may
bo otherwiso discharged, repealed by 24 Vieo. ¢. 41, 8. 7.

¢. 89, s. 61, p. 890G, registered judgments to bind Jands for
only threo years, repeated 24 Vie. e, 41, 2. 7.

<. 89, 8. 71, p. 897, separate register for judgmemts, &Ko,
repenled by 44 Vie, e. 41, 8. 7,

c. 89, 5. 74, sub-s. 4, p. 899, Feo for cortificato of judgment,
repealed 24 Vie. e, 45, 8. 7.

With reference to registered judgmonts, &o., itiscancted, “that
all other statuies, parts and clanses of statutes, autberizing
the registration of judgments, decrees and orders for the
payment of monoey in Upper Canada, ave hereby repeated.”
24 Vie, ¢. 41, 5. 8.

¢ 90, 8. 11, p. 904, judgments to bind lands, &c., repealed
24 Vie. ¢. 41, 8. 8.

¢. 83, 8. 35, p. 923, allowances for roads laid out by private
owners amrnded by 24 Vie. c. 49, vido Con. Stat. C. ¢. 77,
8. 01, p. 882,

c. 98, p.%29, apprehension of fagitives escaping from forcign
countries, repealed 23 Vie. ¢. 41,

©. 105, u. 1, p. 947, petty trespass, penally, repealed 26 Vie,
c. 22, vide that act for section there substituted.

¢. 105, 8. 1, p. 948, as to duties of County Attorney st Quar~
ter Sessions and Recorders’ Courts, with referenco to treas
50ps and capital offences, repealed 24 Vie. ¢. 14,

o 314, p. 963, appesal in cages of summary conviction, vido
23 Vie. ¢, 29, 8. 8.

o. 126, p. 988, inquests by corcaers, vide 24 Vic. ¢. 33, as to
five tuquesta,

¢. 328, p. 997, administration of justice in unorganized tracts,
vide 23 Vic. ¢. 6. .

Indictments for perjury-—Subornation of perjary—-Conspi-
racy—Obtaining monoy or other property by false pro-
tences—Keepiog o gambling house—Keeping & disorderly
honse, snd any indecent sssault, not to be presented or
found, except uader certain circumstances, or with certain
offictal sanction—24 Vie. c. 10.

As to forfeited estates in Upper Canads, side 24 Vie. ¢, 44.

Certain certificates issued by County Court judges t¢ ingol~
vents, undor 19, 20 Vic. ¢. 03, confirmed by 24 Vie. ¢, 45

24 Vio. ¢, 03, separation of Toroato from York and Peel,
smended dy 25 Vic. ¢. 24, 25 Vic. ¢. 47, repealed 23 Vie.
c. 95, 'These acts, although local, are of sufficient impor-
tance to be hiere noticed.

o9

~

Coun. Btat. U. C.

Tho Iast three lines of o 14, p. 33, ¢. 18, Con. Stat, U, €.,
although nat affected by any of tho Legisintivo cunctments
of 1860-1-2, have hecome offete awing to tho death of the
much Jamented 8ir J. 13, Robinson.

e. 11, 5, 13, 14, p. 44, and 8. 18, 17, 18, p. 44, applyiag only
to W, A, Campbell, brva (sinco his death) become inope-
rative.

o —
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SHAKSPERE AS A LAWYER.

Regret hias often been oxpressed that we know so little of
the life of William Shakspere. The facts of his biopraphy
were not reckenad of euflicient value to bo collected, il thoy
had mninly undergone the “ razure of oblivicn,” and then the
busy gleancr's hand could only gather the meagre dotsils
whicls have come down to na.  Una consolation for thelossis,
that bo wrots bis lifo most expressively on the monuments of
his geaius, The framework of avents through which he passed,
might add vory little to the record of his works. Samaetiwmes,
unfortunately, the life sud the preductions of genius, when
they are both known 10 us, ave not found to be of a piece.
Wo look in vain in the former for the genius which animates
the latter; and are fortunate if the life picture do vot prove
the ugly reverse of the charms which adarn the work of art,
This we realize in rending the patnful dotails of Besthoven's
life. Ho may be called tho Shakspere of musie. 1lis works
arp sublime and deep, with the intellect as well as the postry
of music. They exhibit a mind of gigantic power and origia-
ality, aa tmegination unsurpassed, and the profoundest
senaibitities. But the record of his life is an ueplensaut jargon,
and displays 8 man whose wayward tempaorament und gusts
of pagsion ware o torment to himself and others, Would it
not, at Jeast, be more pleseant, if the memary of Beothoven’s
fife wero cancolled, and the imagination were laft free to sur
mise such & life as we think suitsble to such n genius?  Pere
baps the same ohsorvation may be made respecting the life of
Shakepero. What wo do know of him is searcely consistent
with our admiration of the great dramatist, whose words bove
become the vocabulary of all speaking the English tongue, and
whose improgsive thoughts and imsges are familiar to every
educated mind. That such & porson should bave become in-
volved with Anp Uathaway, eight {ears his senior, ard been
sbliged to marry her when he wis but eighteen ; that he was
driven to London by his deer steating, and to this circumstance
the world may bo indebted for his dramatie works, which
else had shared tho fate of the might-bave-been laya of the
“mute, inglorions Miltony™ deseribed in Grag’s Elegy: all
this is 8o inconsistent with the dignity of his genius, thatseme
might reckon it as well usknown. Could we gee * the im-
mortal” in his daily walks delineated with the graphio fidelity
of ¢ Boswell, it might bo no agreeable picture for these who
are foolishly bent ot worshipping human genius,

One ndvantage, certainly, has been derived from the seanti-
ness of our kaowledge of the 3ife of Shakspers; and that is,
the fisld for ingenuity which has thus been opened, and hus
been frnitfal with 8o much of pleasing apeculation. Shakspere
has almost got o be a myth: and * tho myriad-mindeq’ has
shared the hoporwith Homerof being indefinitely multiplied in
personality. As with the latter, sc with the former, it is
matter of ingenions dispute whetker he wrote all the plays
aseribed to bim ; whether indeed all such were nat the com-
bined work of a club of writers, If the latter bo tras, it must
bo admitted that cach was 8 Shakspere ; and not only have such
brilliant stars seldom shone in ane constellation, but never
clsewhere bave their beams been confluent in one individuality
of style and sentiment.

Not the least ~leasing, to cur mind, among these ingenious

4
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researches ia the biograpby of Shakspere, is the exploration of
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n poviod of his life, during which thoe Jitmary world nre
divided in opinion whether ho was an attornsy’s clerk, an
ussistant achoolmaster, or an assiatant fulcker! Tho timein
guestion is from nbout 1570, whea he prehiably lefe scliool, to
1586, swhon he is supposed to have gone to London.

+f ho over waa connected with the business of an satlornay,
ho hold vomse subordinate relation te it; for tho counrt rolls
would bear witness to the faot, if he hnd Leen admitted to prag’
tico as an sttorncy. 1iad hoevon been an wtterney’s clerk, ho
would probably havo attested many deng.. someo of which
would ho likely to bo extant: yet nonosuch i we como to ight.
The only extringic evidence that he was over an attorncy’s
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hearted, nnd conscientious lawyers, [t is nuwmncal that pre-
sonting the morits of ano side of a caso furnishes n tomptation
to Aworve {rom voracity: if this ho ., it ia not necessary to
viold to tho teraptation ; and many sre the lawyers whoso
word is reliablo as n hond, And it is ~~unlly trae that the
merchant, vending goods, represents .y one side of the case,
namoly, the interest of the soller; and quite as xreat is his
temptation, and not Liotter resisted, to exnggorto the merits
nnd cover tho defecta of his commodity. So, too, while the
practico of Inw traina the mind to nice intellectunl distinctions,
and may tend to narrow and harden it ; thisis likewiso trus of
other persuits to which the division of lsbor in society has
concentrated the prwors of mind and body. Uandoubtedly, if

clerk, consista in an a"e‘;od libol upon Shakspero by T1
Nush, which alludos to him as one of those whao ““learn the
trado of noverint, whereto they were born.” ‘The libel docs
not name Shakspere, but it describes ita subject ag ene who
could “ affard you wholo Hamlets,” &o. ‘The trade of noverint
no doubt designates a deed maker, this being the opaning word
in such instruments, *“ Noverint universi per presentes.”  This
libel was published by one Greene, whoss business, with that
of Nash, had been diminished by the popularity of Shokspere,
Groens ofterwards gave vent to his spleon in o direct attack
upon Shakapere; whom he calls .\'Xaksccnc. and seeks to
atigmatize as a ranter. But Greono's libel does not reaow
the fling of abandoning the attorney’s buainess, Tha phrase
of being “ born’” to the attorney’s trade, would imply that his
father was also an attornsy, which Shakepere’s certainly was
not. The chain of argument is therefore frail o8 a gossamor
in several of its links.  First, that Shakspers is alluded to in
Nast’'s libel is inforred from Nash’s supposed jealousy of
Shakspere as o more successful author, This again is inferred
from the evident spleen of Greene, Nash’s publisher, exhibited
in a subsequent libel by Greene; which spleen is supposed to
be founded on a diminution in Greene's profits from another
writer oclipsing the author who furnished copy for his pross,
Somcthing had vexed him, olearly, na the ill-temper of the libe}
proves, and competition is supposed to he the cause which
makes most * doctors disagres.”” Greene was hitter on
Shakspore ; but that it was beenuse he did not have Shakspera’s
publishing, and that his own publishing was undone by Shak-
spere’s oclipsing his writer, Nash, fa a mere speculation of
ingenuity. Then, supposing it proved from Greene’s ill-humor
that Nagh was thrown into tho shade, from this premise we
are to infer that Nash also is bitter upon Shokspare, with no
corobrative circumstance except the phrase, * whole Ham-
lets.” IHawlet was not published, in its porfected form, tilt
after the libel; but wo are at liberty to imagine, if we will,
that it may have been previously written in the first draft, and
thus performed on the stage.  This reasoning in proof of
Shakspere having been an attorney’s clerk is hardly sufficient
to wurrant us in anzexing, as Sginoea does, often with.no
better warrant, to his statements of argument—Q, E. D. questio
est demonsirata.

We must resort to other svidenca; and to clear the way for
it, let us dispose of s preliminary ohjection in the supposed
incompatibility of poetry and law.  Among other popular
disparagements of the legel profession, it is said to be harden-
ing to tho sensibilities and marrowing to the mind. Thus,
Wordsworth, in his jines upon & poet’s grave, requests the
sttorney, with *the keenness of his practised eye,” to keep
his distance, a8 heing altogether incapable of appreciating the
wsthetic beauties which onco adorned the slreping bard,  We
suspect, howaver, this }ynrulnr «llegation against lawyers of
insensibility, is founded, like the charge against them of want
of conscience, ou mere vulgar prejadice. That there are
numbered among the profession ungerupulous and narrow
minds, it would be idle to deny, ag it would be impossible to
prove thut there are not such in avery department of life. But
that the general character of the profession is far different,
is coustantly proved by the noble Jives of large-minded, liberal-

the lnwyer dedicates himsolt simply to the Inw, without step-
ping outside into the ficlds of mornl, intellectunl, and religious
cuitors, tho effect will b to davelop bis powers in tho single
direction of jurisprudenco, and dwael them in all other
departmonts,  But this is not true of the practics of law alone.
It is even more spplicablo to all viher departments of business,
because scarcely uny of them involve so large a field of
acquirition. The morchant nced know nothing but mnavkets ;
while the lawyer, to become proficiont in jurisprudence, must
ncquire an extensgive knowledfe of history, by which the
system of Inw hns been gradunily moulded, and muststuldy to
understand thbo human sociel charactor as manifested tn o
great diversity of circumstances and periods of time; for it is
this character which has g ven n shape to the common and
statate law. Noris this encugh. To bs able to apply his
logal knowledge, after bo hau got it, to successful forensis
ractice, he must make a study of eloquence, which involves
argely the culture of the fine art. and extensive nequaintancs
with Delles lettres ; and he mustalso become an adept in human
character, so that ho can read men through as they rise on the
witnogs stand, or sit in tho panel, lis must also have a
kuowledge of practical arts and mercantile and maritime
usages ; for these are continually invelved in tho trial of causes,
A narrow mind will scarcely hold so much as all this; and
henco we find the successful lawyer, in any distinguished sruse
of the term, to be ordina:ily o man of large and varied aequi-
sition.
1t is capablo of proof, too, that tho study of the law v~
fu:nish an excellent discipline for the literary mind, even in
the departmeont of poetry. Milton, it is well known, studied
lnw at 016 period in his career. For a niore modern instance,
Bailey, the author of Festus, may be cited, a3 vns who has not
found the cultivation of the poetic art inconsistent with the
active duties of s succesaful practice of law. A port of this
ractico calls into play the same faculties which are excercised
in eomposition. Invention is developed in the preparation of
arguments to support legal propositions ; and in jury trisls the
imagination may have large and offective saope. Theadvocate
sometimes presents lively pictares to the minds of the jury of
facts which he contends bave transpired ; and this mode of
roving that sach facts bave actually occurred, is often most
impressive. Raufus Chonto frequently adopted this method of
satisflying the jury that certain facts had oscurred, by a dram-
atics! etc%s of the events and the state of mindof thoseconcerned
in them. Thus, we remember in a trial for perjury, whero
Choate represented the government, he described the strugple
of the culprit’s mind when tempted to commit the offence, the
memory of his mother’s early counsels and prayers making
him for a moment hesitate, befora he took the futal step. The
oratorical picture, which was deeply impressive, en” over-
whelmed the jury with conviction that the facts in tho
criminal's mind did indeed occur as represented, and which
secured his conviction, had no othor foundation than thata
witness had said the dofendant hesitated whea giving in the
testimony nlleged to be false. Porhnaps no forensic orator
could bo referred to who brought more of ‘magination and
dramatic representation into the argument even of dry peints
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of law than Chonte. Nothing wus dry with him, Musty
parchiments and black latter lore ncquired for a woment n
chann frosh na apring, whea sot off with the flowors of his
rhetorie. Nor was he leas sound nnd logical, fur his exercise
of tho imagination. An adveraary onco tauntingly sccommon-
ded that hio should pluck some feathera from the roasing wings
of his imagination, and add them to ths tail of s judgment,
to give steadiness aud safoty to bis omtoricat flight.  But the
verdicts of the jury showed that the orator had carried them
with him ; and tho sdversary was as much bafiled to answer
the subtlo rensoning as to do away with the impression which
had been made upoo the imagination,

Discipline of mind is eminontly secured by the study and
practica of law ; and disciplino is a8 pecessary to the success
of the poot ue of any other artist. It has beon fashianable,
indeed, to speak of postry as thrown off without effort in seme
happy moment. But, in truth, it holds good in this s in any
other art, that what is for a long time must be a long time in
preparation. “Iam long in painting,’ enid the old artist,
for what I paint is to bo pormanent.” Tha current maxim,
poeta nascitur non fi, is only half trwe. *'The vision and
faculty divine” must indeed be innate; but the fruits of this
faculty will be perfect in proportion to discipline nnd labor,
Arstists, indeed, do not always acquire culture by the standard
soutine, * Books in the running brooks” they may have
studied more closely than printed volumes; * sormuns in
stones'’ more than treatises of theology. But studied the
have, decoly and intently, or thoy nevar attain to much excel-
lence. What are called self-mado and self-taught .con must
bo harder studenta than others, because they acquire by forca
of will without the adventitious aids which universities afford.
By fores of genius & gifted mind may be its own teachor. But
to aay that learning hurts genius, ualess it be inapproprinte
to the mould in which genius is cnst, is contradictory to reasou
aund experience. We sﬁould oxpect, then, the study and prac-
tice of the Inw rathier to foster than hinder a poetic bent of mund ;
for it would furnish ample range for imsgination in subtle
invention nnd in the graphis representations which may be
muda so telling in 8 jury argutrent, as well as in the scopo
it affords for eloqueuce, an a't very near rkin to pootry,
Wiero o man hns no poetry ir. him, we by no meusne contend
that tha profession of law is caleulated to impart the dflalis
divinus,  But wo think there is abundant evidonce that when
tho gift exists it need not be smothered by the law, but may
find o scope for itself in adoerning ldgal practico with its own
vivid coloring; and it may emerge from the practice of law to
the legitimnto sphere of poetry, not ill-trained by law experi-
enco for the culture of the muses.

"T'hus we have disposed of one preliminary obstruction to the
theory that Shakapere was an nttorney’s clork, It remnninsto
deal with another, eousisting of the rival theories, on the one
hand, that he was a school teacher, and on the other, that be
was o butcher, duripg tha time in dispate.

1t muat seom strange indeed to the traveller in Stratford-
upon-Avon, that these important years of Shakspere’s life
should be involved in such obscurity. There is atill to bo seen
his father’s house, where the bard was born and brought up.
‘The edifice indead j8 not identical in material, the veritable
manston kavieg yielded to the assults of time ; but it occupies
the anmse gite, and is of the same style of arphitecturs, and the
juterior finish the same, if we except the butcher’s shop in the
basement. We may still walk, too, the long parrow psth,
with which the Xoes s foet must have been familiar, conducting
to the house of Ann Hothaway’s father, which is still smnding.
The grand interest of all this scens, i3, that here England’s
great dramatist had his birth and early training : and yet the
world is divided as to the occupation gursued by Shakspero as
he here entered upon manhood! There s, bowever, a good
deal of nogative evidence. Here we know that Shakspere
resided during the years in dispute; for here are the records

of tho christoning of hin childron. ‘There wns no sohoul in
Steatfupd but the endewoed grammar school, wheve ho himealf
had been a pupil. Wo havo a record of ite mastors, of whom ho
waa notone. Lhere is no traeo of nny usher having beon em-
plvyed in tho schaol, or of Shakepero’s occupying thia position.
It is too much to assume geatuitously that t{m schoul had an
ushor, nnd then to tnke the further gratuitous pusition, that
such ushor was at ono time Shakspore,

The butcher thoory is o fizmont of the braina of those lovers
of tho marvelious who delight to make groat men, as if by
mingic, out of tho most nupropitious circumstances and the
moat unsuitab’s material, A butchor might makea Cromwell,
possibly; but hink the scale of possibilities would not
admit of a transmutation fo the authorship of Romeo nod
Julict. Wo know, tuo, that Shakspore’s parentago was highly
respectable.  Thero is no produbility that, in his father's day,
a butcher’s stall made part of the family mansion, for the
{ather was one of tho aldermen * Stratford and presided over
tho bonrd, e beeamo, it is true, much reduced in circum.
atances ; but it ennnot be doubted that one who had enjoyed
his station would be unwilling to make a butchor of his son,
m;ﬁd would be much more likely to placo him in an atterney’s
office.

Weo may now ndduce the avidence that Shakspore was ein-
ployed in an_ attorney’s effica; and this ovidence, bayond
Naah's libel, already alluded to, consists in the doseription of
law proceedings, the legal plirnseclogy and the reference to
legal principles seattored throughout the productions of Shak.
spare’s pen.

Shakapore's sketeh of Justico Shalloiw is so truthful a picture,
a8 to be hardly exapgerated or carieatured. The original of
that picture is confined to no ege, not sven to old Eozland,
and is too frequently realized in the assuming wisdom of Joy
justices in our own land. Ono would think Shakspere had
tried forty-shilling cases before theso worthies, and had striven
to heat law into their brains, but found the rebound of the
logal points invariably more distressing to himself than offce-
tive upon tho woll-walied cranium of the self-taught magistrate.
What lawyer has beon so happy os never to try o eauss before
Mr. Justice Shatlow? Wo think tho advocate wlo has gono
through with thie painful ordeal, will confess that it is s fur
easier and less embarrassing task to pilot a cause through our
highest courts, presided over b{ deep nnd crudite judicial
minds, rather than try to furnish cyes to tho presumptuous
but blind Dogberry or Shallow, or force such stolid brains to
comprehond & logal principle. Thoe honosty of the lay magi-
strate, which very generally no doubt chiaractarises his judicinl
cheedinge, canunot make amends for his lnok of knowledgo of
epal principles- and legal acience the lngman cannot possess.

Wo think nothing of the knowledpge Shakspere evinces in
the first scone of the second act of Tuming the Shrew, of the
wager of battle snd tho signification of the word * craven,” as
evincing that he studied with an ottorney, more than we
should of some knowledge of the pugilistic conlest as proving
8 practice in the ring; although the passage in Tamewng the
Shrew hes been adduced in support of the attorsey theory.
Not only had the wager of battle become in practica nearly or
quite ohsolete in Shakspere’s time, but it 18 of so public o
nature, and so calculated to draw the crowd, that its principal
featares would be generally as well known as the order of o
toursament when that material exerciss was in vogue. Bus
such a passage as ¢ Be it known to ali men by these presents,”
from the lips of fair Roaalind, in 4s You Zike It, would indi-
cate a habit of legal phraseology cleaving to the pen of the
writor. This legal phrase ig g0 out of place in the dialest of
a womap, that a writer would cartaialy be unlikely to go out
of his customary sphere to fetch such an expresaion.

In the firet scone of the .aird act of the last-mentioned play,
the oxact technical word fuc o levy on real estate is used ;—

“ Make an exlent upon his house and tands.”
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There is an impropriety, it is true, in expressing the Aousc
in this ocder; for whenever & house is so detached from land
as to bo personal property, it is not the subject of an extent,
and in other cases it is only an incident to the ownership of
real estate, the title to which embraces what is beueath it in
converging lines to the earth’s centre in the one direction, and
usque ad caclum in the other. But that Shakspere was aware
of this familiar legal maxim, appears in the second scene of
the second act of Merry Wites of Windsor, where Ford says,
“ I”bave lost my edifice by mistaking the place where I erected
1t.
In the second scene of the fourth act of the same play Shak-
spere mentions fee simple with fino and recovery as the
strongest species of title, combining as it does the most com-
plete form of grant with the corfirmation of a judgment of
court. The ex-attorney, iu these cases, would scem to flourish
s little his law learning, which probably was not half so
agrecable to him when reducing its redundancies to parchment,
s when laid aside and afterward floating dreamily through the
memory of tho successful dramatist.

In AlW's Well That Ends Well, Act 4, scene 3, Parollessays:
‘“ He will sell the fec simplo of his salvation * ¥ ¥ and cut
tho entail from all remainders.”” This refers to the mode of
barring the entail by a proceeding in court, which was devised
to enable the tezant in tail to convey the estate in fee.

In Antony and Cleopatra, Act 1, Scene 4, Lepidus says of
Antony :

“ His faults, in him, seem as the spots of heaven,
More fiery by nizht's blackness; hereditary
Rather than purchased.”

Iere o peculiarly technical law phraseclogy is used, which
classifies the acquisition of property under two heads; that
which comes by inheritance on the one hand, and that acquired
in all other modes which isstyled *‘ purchase.” Thelast term
in tho ordinary vernacular, would be confined to property
obtained by paying money for it; while the law term would
include also a legacy, a gift absolutely gratuitous and without
consideration, or founded on a degreo of blood relationship
constituting a good consideration, or by barter trade, or as
remuneration for services. One uninitiated in the law would
bo exceedingly unlikely to use the term “ purchase” in its
technical sense, as 8 akspere manifestly does in the passage
cited ; because suc’ 3 use would not only be unknown to
general literature, but would actually conflict with the sense
of the expression as interpre’»? in common language. The
other word, inheritance, or descent, is nearly ustechnical : for
it not only embraces property which comes down from an an-
cestor, which sometimes proves a descent indced ; but alsoan
ascent, in cases where the parent is heir of the child.

Ilamlet’s speech, on taking in his hand what he supposed
might be the skull of a lawyer, abounds in legal terminology
used in an appropriate sease.

““Where be lns quiddets now, his quillets, his cases, his
tenures and bis tricks? Why does ho suffer this rude knave
now to knock him about the sconce with a dirty shovel, and
will not tell him of his action of battery? Humph! This
fellow might be in’s time wu great buyer of land, with his
statutes, his recognizances, his fines, his double vouchers, his
recoveries ; is thig tho fine of his fines, and the recovery of
bis recoveries, to bave his fine pate full of fine dirt? will his
vouchers vouch him no more of his purchases, and double
ones t90, than the length and breadth op o pair of indentures 17

An acquaintance with the terms of real estate law, and the
roundabeut processes with which, in England, titles were ofton
perfected, would seldom or never be obtained by tho general
reader. Not only is this sort of learning distasteful and re-
pulsive, but it is so mazy and difficult of comprehension that
even ““ the soul of Shakspere,” which Tenoys~ refers to as
endowed with pre-eminent intelligence, woulw idnd it o easy
roatter to understand it.  The knowledge of it can only be

ohtained by becoming imbued with it, at the expense almost
of a life sacrifice. Unless tho waters of this spring be thus
deeply drunk, they are bitter to the taste; so that any cursory
acquaintance, by way of a literary accomplishment, with the
mysteries of this department of law, is out of the question. Had
Shakspere occasionally impressed upon his pages u complex
figure of trigonometry, had ho run his reasoning, at times, in
the mould of geametrical demonstration like Spinoza, especially
had he now aud then broken out in the jargon of algebra, with
its A, B, C, and X, we should corsider this as satisfactsry
evidence that hie had, in some part of his career, had to do with
mathematics, perhaps been a pedagogue, as some of his admi-
rers insist that he in fact was. His knowledge of the termin-
ology of thatdriest department of all jurisprudence, real estate
law, secms a still stronger argument to show that he had somo
time or other such a familiarity with it as might be acquired
by an attorney’s clerk. That he learned this lore for amuse-
ment is net to be imagined ; for renl estate law, like vice, is
“ A monster of such hidcous mien,
That to be hated needs only to be seen.”

The knowledge in o superficial way, of other departments
of law, with the processes and forms of judicial procecdings,
are by no means so satisfactory cvidenco of professional
training, because this knowledge is often impressive and
attractive, and is such as would be acquired more or less by
every esperience, and especially by a quick observer of men
and things.

Thus we cannot arguo much from such a passage as this in
one of Shakspere’s Sonnets:—

“ But he contented; when that fell arrest
Without all bail, shall carry me away.”

It is indeed a very striking image of the imperative claim of
mortality ; and implies a knowledge that while some processes
admit of bail, in cases of life or death it could not be admitted.
Yet to presume that well-informed laymen would be likely to
know this item of law, we do not need to appeal to the chari-
table legal presumption on which the law rigidly insists, that
it is known to ali men.* The same may be said of the follow-
ing passage in the second sceae of the fourth act of Zke Comedy
of Errors, in which, to the question * Where is thy master,
Dromio? Ishe well?” Dromio replies:

“ No, hic’s in Tartar limbo, worse than hell:

A devil in an cverlasting garment bath him,

nc whoso hard heart is buttoned up with steel;

A fiend, a fairy, pitiless and rough;

A wolf;; nay worse, a fellow all in buff;

A back-friend a shoulder clapper, onc that countermands

The passages of alleys, creeks, and narrow lands:

A hound that runs counter, and yet draws dry foot well;

One that before the judgment $ carries poor souls to hell.

Adr—Why, man, what is the matter?

Dro. S~1 do not know the ma.ter, he is 'rested on the case.

Adr.~\What, is he arvested? tell me at whose st

Dro. S.—1 know not at whose suit he is arrested, well,

But he's in a suit of buff which ’rested him, that can I tell.
* » x R 3 x - x

Adr—This I wonder at:

That he, unknown to me, ehould be in debt.

Tell me, was he arrested on a band 7

Dro. S.—Not on a band, but on a stronger thing:
A chain, a chain !

A graphic deseription might be given of au officer by a lay
man as well as an attorney. Indeed, the acquaintance of tho
former with this oxccutive personage is often such as to make
& more vivid impression, than on his employer the attorney.
Literary men bave, perhaps, bad ns much familiarity as any
clags with the men in buff'; not, indeed, in a very gratifying

* Ionorantin non cxcusat legem,

+ Anarrest on mesne process,
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way, or as society of their ewn secking, if we may judge from | been reproached, we hope falsely, with accepting retainers un
the style in which they have photographed the officer in litera- | both sides; but courts have never permitted them to act in

ture, in sceming revenge. Shakspere’s familinrity, in parti-
cular, may bave sprung in part from his deer poaching
adventure, as he was actuclly pursued by the emissai g of law,
or pictured the man in bui behind him in his flight to London.

We havo thus alluded to Shakspere’s appacent familiarity
with the phraseology of law forms, and with processes and
cficors of justice. We may next advert to his ullusions to the
courts, where justice was administered. Itmay be remarked,
however, that even a familiar acquaintnnce with the ceremo-
nialsof the courts,which in Shakspere’s day were more imposing
than at present, would go but little way to prove o participation
in them. A solemnity of interest has always attended the
administration of justice, especially in grave criminal cases.
Scenes of this kind, where the magistrate is calmly but
earnestly applying all the powers of a gifted and learned mind
to dealing out, the profound and delicate principles of juris-
prudence on ‘vhich hang the issues of life and death, have
always proved cttractive to cvery class of observers. This
interest was heigh.oned by the impressive paraphernalia of
Jjustice, many of which are now abandoned. Shakspere alludes
to some of them in the following lines—

“ Not the hang’s crown, nor the deputed sword,
The -.arshall’s truncheon, nor thc‘judgo's robe,
Drecomes him with one-half so good a grace

As mercy does,”

The occupation of the dramatist would place the day at his
disposal, during much of which he must be observing men and
things, to obtain jarrago libelli; and the courts of justice
would be sure to receive their share of his attention. What
ko then witnessed would impress his mind, and furnish him
with a powerful and expressive imagery of thought. The
figure of the court of justice, the impartial judge, the suvitor
with vital interests at stake, has been held up even by inspira-
tion, to convey most impressively upon the mind the divine
retribution upon the sinner and the justification of the saint.
Secular writers have constantly resorted to tho same figure:
and henco their pages will often afford evidencoe of some
acquaintance with law proceedings. 'This has beenillustrated
in an article in the London Jurist upon Lord Campbell’s
‘Trentise on Shakspere’s Legal Acquirements. The writer cites
passages frum Massinger, and Beaumont and Fletcher, to show
that law phrases in Shakspere are no cvidence of legal train-
ing. So far as these passages only relate to the public
administration of justice, we think the position of tho writer
in the Jurist is well taken.

Shakspere’s descriptions of law trials do not give evidence, we
think, of much familiarity with them, and aro less impressive
than like sketches from the pen of Sir Walter Scott, who
actually received a professional education. In Sonnet XLVI.
occurs thig description of a jury trial between Heart and Eye
on a claim of title to a fair lady—

L]

» L3 * L]

“ My heart doth plead that thou in him dost lie

(A closet never picrced with crystal eyes),

But the Defendant doth that plea deny,

And says in him thy fair appearance lies.

To "cide this title is impanelled

A quest of thoughts, nl{ tenants to the Icart;

Aund by their verdict is determined

The clear Eye's moiety, and the dear Heart’s part ;
As thus; mine Eye’s due is thine outward part,
And my Heart's right, thine inward love of heart.”

Iere Shakspere sets forth the pleadings which make up the
issue, the empanelling of the jury and tho verdict. But the
sketch is less accurate than the description by Cowper, who
was educated & lawyer, of the suit between the nose and ¢yes,
in which the only unwarranted proceeding is the tongue’s
*shifting bis side as a lawyer knows how.” Lawyers have

» L]

this double capacity. Shakspere calls the allegation of the
Heart, who goes forward, tho * plea,” instead of tho declara-
tion ; whoreas that term is correctly given only to the defen-
dant’s averment. lle represents the case, t0o, as a real action,
whereas the subject of it is the #decal of romance, a Iady, and
so much an affzir of fancy that the ownership would hardly
constituto real estate. Then the plaintiff is not, as he should
be, & demandant complaining of disscisin; but avers that he
alrendy has what he brings the action for. The Eye sets up
title in himself accompanied with possession, Then for the
jury are empanelled the *“ tenaots of the Heart.” Iercisfirst
an inaccuracy of expression ; since ‘“ tenant” is the denomina-
tion of the defendant in o real action: but what is worse, the
tenants derive title from and are the party identical in interest
with the Heart, the plaintifi-a gross outrage upon impartial
justice. Finally, the verdict is not relevant to the issue framed ;
but produces a result only pertinent to a suit for partition.
e think these considerations make it clear, that if Shakspere
was an attorney’s clerk, it did not fall to his lot to frame tho
pleadings.

Lord Coke, who was as dwarfish in wsthetic sentiment as
he was developed in *“ the perfection of reason,” scilicit, the
law, in charging a Grand Jury, on one occasiou, declaimed
against dramatists as vagrants. Shakspere may have been
revenging himself for this, when he mukes Lear constituto
Mad Tom * the robed man of justice,” and the fool his “ yoke
fellow of equity:” an association, by the way, of law and
equity judges, which would not occur in Eogland, except, in
a spectal commission,

‘The trial of Othello in thoe third seene of the first act, is a
very irregular proceeding.  After the accusation of Brabantio,
without waiting to hear Othello, the excited Duke cries—

oo - the hloody Look of law
Yau shall yourself vead, in the bitter letter,
After your own sense.” ‘

Thus giving the plaintiff carte tlanche to perform the judicial
function of interpreting the law.

We may now advert to law figures and phrases of o géneral
.aracter, profusely scattered through Shakspere’s writings.
Vo do not think, however, that they furnish very satisfactory
evidence of his apprenticeship to an attorney. A greatwriter
would not be wholly ignurant of that important department of
literature which is made up of law writings, especially of im-
portant judicial opinions ; and he would naturally be attracted
by the terseness and vigor, the forcible and carefully guarded
expression, which characterize the best law style; and he
wonld ho very likely to transplant some of its terms and figures
to his owa department. .

As specimens of Shakspere’s legal fizures and phrases, wo
may reter to the third scene of the third act of Ulkello, whero
he says thoughts in tho breast

“ Keep leets and law days, and in session sit.”
And in the Sonnets he uses the same trope—

“ When to the scssions of sweet, silent thought
1 sumumon up rementbrance of things past.”

o often uses the figure of a leaso, and denominates the ex-
piration of the term in language of technical accuracy, the
delermination. Thus in the Sonnets—

« So chould that beauty, which you Lold in lease,

Find no determination,”
Also—

« And summer’s Icase hath all too short a date.”
Hero the word ““ date” is not accurately used 5 as it signifies
commencement and not continuance.

In the first scene of the fourth act of Macbedk, the figure of

a bond is expressively referred to—
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“ I'll make assurance doubly sure,
And take a bond of fate.”

Here Shakapere personifies fate as he always delights to,
mental abstractions, thus presenting them in picture, and
clothing them with vivid reality. ‘This may be noticed as a
peculiar charm and ar clement of power in the graphic style
of the immortal dramatist.

In the sixth scene of the fifth act of King Ilenry V1,'Part
Third, is the striking figure—

* Suspicion always haunts the guilty mind;
The thief doth fear each bush an officer.”

In the first scene of the second act of King Jokn, the kiss is
expressly styled the seal of the indenture—

“ Upon thy cheek lay I this zealous kiss,
As seal to this indenture of my love.”

The force of the seal as imparting strengih and solemnit
to a cootract, is alluded to in the sacred scriptures. Thus it
is said, ¢ Ile hath set to his seal that God istrue:” thatis, he
has adopted this afirmation of God’s verity as the motto of his
seal, which he is in the habit of vsing in the most solemn
transactions. Christ is also described as senled by the Father:
that is, he had a commission confirmed by the seal of the King
of kings., And the New Testament is said to be sealed with
the blood of Christ; that is; it derives its validity as a testa-
mentary iostrument from the solemnity of this sacred seal.
The term * indenture™ is very aptly used in the above quotation
from Shakapere, 23 expressive of the uucuality of love. Itwas
not a mere grant on one side, as is the case with a deed poll,
requirinﬁz to give effect, only ncceptance on the other side.
Rather, like the indenture, each party is giver and receiver,
and each enters into obligations to theother.  In the first scene
of the third act of King Ienry 1V., Part L., the phrase isagain
appropriately used—

 And our indentures trepartite are drawn,
Which being sealed interchangeably,” &e,
The peculiarity of the indentures that they are iaterchangeably
¢(§eliv}ercdé each party being graator and graoiee, is hcre
eveloped.

e have heard that by a very modern contrivance the con.
demned criminal may be allowed to furnish a substitute at the
gallows; that is to *‘die by attorney,” as in the following
quotation from thefirst scene of the fourth act of AsYou Like It

« Ros.—No, faith, die by attorney! The poor world is alimost
six thousand years old, and in all this time, there was not any man
died in his own person, videlicet, in a love cause.”

Here 3s the principle qui facit per alium facit per se, which
will apply to facing almost anything. Butin Venusand Adonis
thw phrase attorney is used in its restricted sense, as applicable
vnly to a substitute or agent in a court of justice. Thus—

“ But when the heart’s attorney once is mute,
The client breaks as desperate in the suit.”

Whatever evidence the foregoing quotations, and many
others that might be adduced, furnish of Shakspere’s acquain.
tance with law forms and phrases, we think he oflten evinces
a want of familiarity with legal principles.* So that, if he

* Many legal principles, which are not technical, nor necessavily
acquired from books, but rather are derived from kecn observation
m‘i‘(‘ the intuition of genius, of course may be fouud in the writings
of Shakspere, without leading us to supposc that he lenrned them
in an attorney’s office.  Thus in Best on Evidence, 3d cdit., the text
states, ** So what a person has been heard to say while talking in
his sleep, seems not to be evidence against him,” and, as authority,
he cites Othello, Aet 3, Se. 2.

“There are a kind of men so loose of soul,
That in their sleep will mutter their affnirs,
» L J L) » - -~

nay, this was but a dream.
But this denotes a foregone conclusion,”

was a lawyer, wo cannot set him down as z good lawyer.
1lis apparent ignorance of law principles is strikingly evinced
in the Merchant of Venice. A bond is given to the Jew by the
merchant for a pouud of flesh nest the heart; and the Judge
feels obliged to give judgment for the flesh, but forbids to tak
a drop of blood with it, inasmuch as the bond did pot so stimu-
late. Thus the Jaw is baffled ; and presently he is proceeded
against as violating the law by machinations sgainat life.
This is throughout n tissue of bad law. To begin with, tho
grant of the Hesh vext the heart, if valid, would imply what-
ever was requisite to obtaining the flesh: for o grant always
implies, under the head of appurtenants, whatever is necessary
{0 1ts usufruct. So that the right to shed blood would be
incident to the right to take the fiesh ; for incidentum sequitur
princ(;'pale. But this bond being in contravention of the statute
forbidding machinations against, life, would be against public
policy, and wholly void. This it would be, if there were no
soch statute. The contract was therefore illegal and void.
Fnally, in a suit at law to recover the penalty of a bond for a
specific article, and not for money, the judgment would benot
to recover the specific article, but its measurs in money. As
the merchant’s heart would have no market value in money,
the Jew would be jewed inthissuit. Inan equity proceeding,
judgment might be rendered for specific peiformance; but
equity would not enforce an unconscionable contract. So here
again the Jew would be nonplussed. The truth is, the heart
cannot be 8o hypothceated as to furnish ground for a suit,
except in the court of Jove. .

We think, in view of Shakspere’s jurieprudence, that if he
was apprenticed to an attorney, his heart was not in the office
of his employer, but was roaming in quest of Ann Hathaway,
or “ chasing the deer.”” That he wasa dilif,ent apprentice to
the last named pursuit, we have benutiful evidence in the
touching lines addressed to the poor wounded deer, weeping
in the stream, in the first scene of the second act of As You
Like 1.

“ Thou mak'st a testament,
As worldlings do, giving thy sum of more
To that which hath too much.”
So, too, in the second scene of the fourth act of the Comedy of
Errors, he describes the officer of justice as
“ A hound that runs counter, and yet draws dry foot well.”

One other illustration of Shakspere’s legal acquirements it
may be well to advert to—his will; which is supposed to have
been drawn up by himself. e left a wife and children. But
he remembers one child only in his testament, Susanez, the
wife of Dr. 1lall, to whom he devises his lands. Ilis wife is
only mentioned in the interpolated sentence—*‘ I give to my
wife my second best bed, with the furnitme.”  Did Shakspero
espect his wife to accept 2 legacy so trifling, asto look likean
insuit in lieu of her dower? “Or was he not aware that his
wifo was entitled to n life estate in one-third of his lands, so
that his will, giving the. whole to his daughter, could be only
partially excouted? Again; why did he mention no other
child ?  Was he ignorant that such child not being cut off with
a shilling, the law would presume that the omission was
through inadvertence, certainly in the absence of controllin;i
proof, and the omitted child could claim as heir as if no wil
had existed? It would zeem that principles so familiar as
"éfsc’ must have been learned by onc employed in av attorney’s
office.

But hoyw shali Shakspere’s frequently correct legal termin-
ology be aceounted for, if he was not in the office of an
attorney ?  We think s great, original mind like bis, cannot
bs judged in this respoct, liko an ordinary person. Faculties
like his could rifle sweets from every sonrce, and derivo
material and gain instraction from all quarters. Emerson
has described an original mind as one that draws most largely
from the lexrning and ezporisnco of others. Such a writer is
not a plagiarist in approprigting the acquisitions of -others,
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bacause in his mind they take new forms and combinations,
and produce new results. The most original mind, if shut
out from the world of nature and of books, could produce little
ar nothing in the form of literature, for lack of matersal. On
these genius feeds; and, withont them, starves. It would be
as hard to say where such a writer as Shakspere got his
koowledge, as where a bee got his honey.

g are algo to remember that Shakspere mainly re.wrote
old plays, or put romances into the dramatic form. {le rabuilt
his structures, in a new and beautiful architecture, from old
edifices, or ruins, or frum material which had belonged to
other buildings. Ilow shall we know whether these law

hrases were the old brick .. the new, which Shakspere added
in his combination? Till we do knuw this, we can scarcely
draw safe tnferences from the law phrascology.

It is also important to motice the period in the history of
language, in which Shakspere wrotn. Law instruments and
pleadings were not as yet couched in English. It would seem
that much of his legal phraseology formed at that time a part
of the common stock of language; and was not till afterward
relinquished to the peculiar province of law by vernacular
usage. There has been since Shakspere’s day a division of
much langunge, which wag held in common then. Many
words have either become wholly nhselete, or lost some of the
significations which then attached to them by common usage.
Such wor Is occur, in their former sense, only in literary pro-
ductions of that period, which have not suffered by time.
The Bible was then translated ; and much of its languago has
a sense, then general, but now peculiarly scriptural. Shak-
spere’s phraseology admits of the same observation. Words
are now poculiarly Shaksperean, which then belonged to
gveryhody. A comparison of such works ns Shakspere and
Saint James’ version of the Bible, brings this fact strongly to
light; maay words leing used in both with the same sense,
and a signification not now aitached to them by general usage.
‘This comparison between the language of Shakspere and the
Bible forms the subject of an interesting article in Zke Biblio-
theca Sacra for July, 1862. From such comparison we may
be led to infer that in Shakspere’s time many words were in
common use which have since become obsolete, except in law
language. And, therefore, {rom the use of Jegal phrases by
Shakspeere, we have not the same reason to infer his acquain-
tance with law, that we should have if the expressions were
used by a writer of the present day; inasmnch as phrases
now restricted to law usage may then have Leen a part of the
common vernacular,

We have thus glanced at some items of evidence, and adduced
somo reasons pertinent to the question, whether Shakspere
wus over the clerk of an attorney. The conviction produced
upon our mind by examining the sulject, is, that Shakspere
bad a knowledge of real estate forms and phrases, which he
might have acquired in the empluy of a conveyancer, and
would not probably have geined otherwise. We think, how-
ever, that he did not take to the business, and never imbued
his mind with the great principles of jurisprudence. 1le has
somewhere made one of his characters declare that it would be
well if a young maa could sleep away the period of his life,
when tho wild oats are sown: and we are inclined to think
that * glorious Will” was rather reckless at this period of his
own carecr, when wo suppose him to have been with an attor-
ney ; and that he gave little heed to the grave doctrines of law,
while, at the samg time, some of its peculiar maxims and
phrases indelibly stamped themselves upon his memory. They
were such seraps of learning as the unwilling classic scholar
carries awny from its ficld, when liberated from constraint,
and do not embody those principles which only deep study can
master. .

We would refer those who may be disposed to pursue further
this interesting theme to Shokspere's Legal Acquirements by

rd Caurneti, o pleasant and readable disquisition in the

simple, direct and attractive style which characterizes the
writings of the Iate Chief Justice of England. RE.F

SELECTIONS FROM OLD REPORTERS AND TEXT
WRITERS.

Lot the following be o warning to sll bad cooks. 7Trin. 8
Hen. 4. Rot 47. Willielmus Milburn recuperat per juratam
per billam suam, in quil queriter versus Johannem Cutting
Cook de eo quod epse Jobannes apud Westmonasterium
vendabat dicto Williclmo unum caponem pistum corruptibilem
et recale factom, qui capo assatus per quatuor dies in Hospi-
cium Domini R:(s;ls et iterum calefactus ot pistus extitit de
quo postqualm edit vomitum horribilem fecit, ita quod infiim-
abatur per quas septimanas recuperato inquam viginti solidos
per damnis.  Aud Rolle says he was informed that itappears
upon the record at large that the judge increased the dama-
ges, (1 Roll. 89),

A guest comes into a common inn, and the hoat appoints
him his chamber, and in the night breaks into his guest’s
cbnn):ber to rob him: this is burglary (Dalton, cap. 151, in
nota).

The wearing of a sword, ufter one is bound to his good be-
haviour, Bo Ureach of good Lehaviour now, us perhaps it was
Lieretofore, (See Comp, Just. Peace, 119, 126), when swords
were not usually worn Lut by soldiers; for then they struck
a8 great a tevror in people as o blanderbuss does now, But
since at this day swords are usually worn by all sorts of peo-
ple, this cannot now he construed s breach of the good be-
baviour ; so that which bheretofore was a crime, i8 now by
custom Lecame none, (Hawle’s Remagks, &c. p. 81). So that
it would scem, thet &s swards are mow not ordinarily worn,
except by soldiers, it would, at the prescut time be considered
a bieach of the peaee to wear a sword.

A Danish writer assures his readers that the tasto for hang-
ing is so prevalent in England, that criminals, who are to bo
hanged, go laughing and “singing to the gailows, and, in tho
absence of the executioner, hang themeselves.  Ad loca snt‘t;»
plicit non ducuntur Angli, sed currunt, ridendoque cantando,
facetiis spargendo, el ciccumstantibuz insullando moriuntur ;
ubi desunt cornifices se ipsos scepe suspendant,” {Holbergii
Opusculs, tom. 2, 113). -

When Lord Coke was presented by Lord Bacon with a
copy of the Novum Organum, with the titlo of Instquratio
Magna, he wrote under the bandwriting of Bacen—

“ Auctori consilum,
Instaurare paras veterum documenta sophorum
Instaura legis justitiam que prius.”

Anad over the devise of the ship passing under the pillars of
Uercules—

“ ]t deserved not Lo be read in schools,
But to be freighted in the ship of fools

In the time of Alfred he ordained, that sll falso judges,
after forfeiting their possessions, should be delivered over to
false Lucifer, so low that they should never retura again;
that their bodies sbhould be banished and pubished at the
Kings's pleasure ; and that for a mortal false judgnient they
should be hanged as other murderers. And he gives a list of
the judges executed by the King’s order. Inonoyear weoare
told, that forty-four judges were hanged. e hanged Cole,
because he judged Ive to death when he was o madman. He
hanged Athelf, because ho caused Copping to bo hanged bo-
tore the age of twenty-one years. Jle hanged Diling, because
be caused Eldon to be banged, who killed & man by
misfortune. He hanged Ilorne, because ho hanged Simen at
days forbidden. But not only did Alfred hang for hanging ;

he maiwed his judges for not maimiog their Eﬁaontrs. Thus,
he cut off the hand of Hanlf because he saved Armock’s hand,
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who was attainted bofore him, for that he had feloniousl
wounded Richbold. And he judged Edolf 10 be wounded,
\\'Ilno fc)loniously had wounded Aldens, (Mirror, ¢. 5; and see
3 [ast).

A gentleman is by descent ; yet, says Lord Coks I read of the
creation of n gentlemen ; and thus it was: A French kaight
came into England, and challenged John Kingston Yeoman,
a good and strong man at arms, but no gentlemen. at certain
points and deeds of Arms, &. Unde Rex (snith the report)
ut dictus Johnnes konorabilius in premissis accipiatur ipsum
Johannem tn ordinem generosum adoplavit et armigerum consti-
tuil et ceelera cokortis insignia ef concessit, (2 Tust. 565 & 668).

Thero aro some things personal, and so inseparable connec-
ted to & man’s person, that ho cannot do them by another ; as
the doing of homaga fealty. So it is holden, that a lord may
beat his villein, for causo or without cause, and the villein is
without remedy ; but if the lord command another to beat bim
without cause, who does accordingly, the villein shall bave an
action of battery against him. So if the lord distrain his
tenant’s cattle, when nothing is behind, yet the tenant, for the
reverence and duty that appertains to the lord. shall not have
trespass ¢f el armis against him; but if the lord command his
bailiff or servant to distrain, secus, (Gomb’s case, 9 Co. 76 a).

An sction of false imprisonmentbrought against a constable,
who pleaded not guilty, the defendant did show in evidence,
that he came to gearch in time of the plague for lodgers in the
town, and he found a stranger and questioned him which way
he camp into the town; whnr answered over the bridge, and
the judge conceired this to be a scornful answer to an officer,
and because ho had no pass, but travelled without one, and
gave such an answer, the defendant did offer to apprehend
him, and the plaintiff thereupon being presont said to the de-
fendant he shall not go to prison, but yet offered to pass his
word for his forthcoming, upon which the defendant did com-
mit the plaintiff, and it was ruled upon evidence, there was
good cause to commit the plaintiff, for opposing the constable,
though but verbally, in his office, who is so ancient uu officer
of the Commonwealth, (Sheffeld’s case, Clayt. 10).

The judge did put back the jury twice, because they offered
their verdict contrary to the evidence, as he held and set a
hundred pound fine upon one of' the jury, who had departed
from his companions; but after, upon examination it was
taken off again, for that it did appear, it was only by reason
of the crowd, and some of his fellows were always with bim,
(Clayt. 50). )

AMemorandum. One Mr. Guye Faux, of the parish of Leathley
a cavillier, had a cause heard about » plun er, upon Monday
this week after dinner, and was well in court, and damage
against him a hundred pounds, aad he was found dead nest
moraing upon the conceit of it, a8 was supposed, (Clayt. 116.)

DIVISION COURTS.

TO CORRESPONDENTS.

All Communicalions on the et of Division Churts, or haring any relation to
Division Courts, are in fulure to be addressed o “The Editors af the Law Journal
Barrie Post Office.” s

All other Communications are as hitherto to be addressed to “The Blilors of the
Jaw Journal, Toronto.”

THE LAW AND PRACTICE OF THE UPPER
CANADA DIVISION COURTS.
(Cuntinued from page 69.)
THE CLERK’S DUTIES.
The clerk of every court is required to have an office at
such place within the division for which he is clerk as the
judge may direct : (Rule 3.) The days when the clerk is

to attend in his office is not provided for cither by the
statute or rules; but reasonable attendance should be
given; and what would be such would, doubtless, depend
greatly on the awount of busiuness in the court. Tor pub-
lic convenience every office, however small the number of
suits entered, should have set days on which the principal
or some one authorized to act for him, will be in attendance
for the transaction of business.

Certified copies of the entries in the clerk’s books are
admitted in all the courts and places as evidence of such
entries, und the proccedings referred to thereby, without
any further proof (sec. 43); and orders and judgments as
they appear on the bocks, are conclusive between the
parties : (see. 55). A very important part, therefore, of
the clerk’s duty is to keep the books of his office in the
wanner preseribed by law. The general rules expressly
provide what books are to be kept, namely, two, in addition
to the fee-fund book provided by the government under
sec. 36, and the book required to be kept under see. 139.

QOue of these books is to be called ¢ The Procedure
Beok,”” and the other ¢ The Cash Book.”

In ¢ The Procedure Book” the clerk is required to enter
a note of all summonses issued ; of all orders, judgments
and decrees; warrants, exccutions and returns thereto, and
of all other proceedings in every cause, and at every court:

In “The Cash Book” e is to enter an account of all
suitors’ monies paid inte and out of court. IBoth books
are to be according to forms given (which will be found in
an appendix), and must be kept, as nearly as may be, in
manner shewn therein : (Rule 4).

In ¢ The Fee-Fund Book,” it is provided by scetion 36,
the clerk shall enter an account of all court fees, and fee-
fund monies. A form for this book has been given by the
Government, and the book itself has been provided at the
public expense.  The other books clerks must provide at
their own expense, and this though the books do not belong
to them, but are public property, and records, so to speak,
of the courts.

See. 139 requires a book to be kept in which transeripts
of judgment sent from otber divisions ave entered, and may
be called 'The Traneripts of Judgments Book.”

The four books named, viz.: Z%he Procedure Book, The
Cash, Book, The Fee-Fund Book and The Transcripts of
Judgments Book must be procured and kept by cvery
clerk. They are the only recognized books, and in them
must appear every proceeding in every cause.

There can be no objection to other boeks as well ; and
where a large amount of business is done in 2 court, other
books, for facility of reference, may be necessary or advis-

able. So far as prescribed by the statute or rules, when a
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form of entry is given it must be followed ; but in general
o brief note of the procceding will be sufficient. In res-
pect to judgments aportani that the very words given
in the forms shoulc pe followed.

The duties of the clerk in respeet to proceedings in the
courts will be treated of in detail as each procceding comes
under notice: here it will be sufficicnt to make geueral
refercnce to them.

The duties of clerks, then, in respeet to proceedings are
to receive, number, and enter all claims left for suit; to
issue summons thereupon, and subpwnas for witnesses
when required by cither party; fo reccive and notify
special defences; to summon juries when required ; take
confessions; attend the several sittings and register all
orders and judgments of the court; to administer oaths
and affidavits when necessary, attend to applications for
new trials ; tax costs; issuc all warrants, precepts and writs
of executions, interpleader summons, and judgment sum-
mons; and to receive and sccurc goods taken unde:
attachment.

The clerk’s duties in respect to fee-fund and fee-fund
mouics, are to keep an account of all court fees and fines
payable or paid into court, and enter an account of the
same in the book kept for the purpose, and to submit his
accounts for exawmination to the judge: (see. 36.)

Tho following scetions further provide on this head :—

37. The clerk, at the periods from time to time appointed
by the Governor, shall submit his sai¢ accounts to be
audited or settled by the county attorney.

88. The clerk of every division court shall, from time to
time, as often as required so to do by the county attorney
of his county, and at least once in ecvery three months,
deliver to him, verificd by the affidavit of such clerk sworn
before the judge or a justice of the peace of the county, a
full account in writing of the fues received in his court,
and a like account of all fines levied by the court, account-
ing for and deducting the reasonable expenses of levying
the same, and any allowance which the judge may make
out of any such fine in pursuance of the power hereinafter
given.

39. The fees from time to time received by such clerks
respectively and payable to the general fec-fund, shall be
by them paid over from time to time to the county attor-
ney, and at least once in three months, and shall form parg
of a fund to be called the General Fee-Fund, and shall be
applied towards the payment of the salaries of the judges
of such courts.

40. The clerk of each division court, when required by
the judge shall, from time to time, furnish him witha like
account, verified by the oath of the clerk sworn, before the

judge or a justice of the peace, of the mouics received into
and paid gut of the court, by any suitors or other parties
under any orders, decrees or process of the court, and of
the balance in court belonging to any such suitors or
partics.

41. The clerk of every division court shall, half-yearly
at least, furnish to the judge of his court a detailed state-
ment of all fees and emoluments of his, whick statement
shall be sworn to before such judge; and it shall be the
duty of such judge to require such statement, and to file
such statement with the county attorney.

42. The clerk shall cause a note of all summonses, orders,
judguents, executions and returas thereto, to be from time
to time fuirly entered in 2 book to be kept in his office, and
shall siga his name on every page of such book, and such
signed entrics, or a copy thereof, certified as a true eopy by
the clerk, shall be admitted in all courts and places as evi-
dence of such entries, and of the proceedings referred to
thereby without any further proof.

43. The clerk shall, annually in the month of January,
make out a correct list of all sums of money belonging to
suitors which have beer paid inte court, and which have
remained unclaimed for six years before the last day of the
mouth of December then last past, specifying the names of
the "parties for whom or on whose accouut the same were
so paid.

A copy of such list shall be put up and remain at all
times in the clerk’s office, and during court hours in some
conspicuous part of the court house or place where the
court is held.

CORRESPONDENCE.

To the Editors of the Law Journal.

GenTLeMeN,—Your opinion is desired as to whether o
bailiff can be sued in his own court for negligence. Itisa
hardship on parties to go to another court to sue, and often a
hardship on the clerk of the original court to have to travel
to the next court, bring papers, and give evidence about the
case. It is gemerally considered that the statute prevents a
bailiff being sued in his own court ; but could not the Judgo
make order for it.

Yours obediently, T. S.

|If there be a second bailiff in the Court to effect service,
we have no doubt that an action as of right may be brought
against the officer in the court of which he is bailiff. Sec. 83
provides where an officer may sue and bo sued, viz., in *“e
next adjoining Division ; that is, as wo read the statute, the
plaintiff may, if he pleases, bring his action where the cause
of action arose (in the bailiffs own Dirision), or, if for any
cause he prefer to have it entered elsewhere, ho may sue
(irrespective of residence of defendant or where the cause of
action arose) in the next adjoining Division.
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If there he not r sccond bailiff, we havo no douht the Judge,
ou lein¢ applied to, would divect servico to Lie made by the
clevk, or appoing o LaWIE pro kac viee to make the service.
An ordor to change the venaue would not he necessary.—
Kos. L.d.]|

1 the Editors of ths Lew Journal.
GentreueN,—DPlease answer the following question. Tsa
defendant sued on a baok note, and where defence in part is

usury, obliged to give notice to the Bank. And oblige
A Crerk Co. W,

{Weassume that the note meant by our correspondent is a
note discounted by a Bank. A written notice of defence must
he given, the defence of usury heing grounded on r statute.
‘I'he notice i8 to Lo served in the manner provided for in sec.
3. Any other defence may be stated in the notice.—Ens.
f. 3.1

M.—The bailiff who purchinsed the horse “at a sale under
execution 1y his brother bailif " acquirel no property in the
animal. Such purchases are alsvlutely void by sec. 157. The
qarty claiming the horse may, after demand and refusal, sue
in trover, or get hold of the horse at once by writ of veplevin.
Voreover, the illegal purchase is a misbehaviour for wbich
the Judge, il he «did not remove the lmilif un complaint,
would probahly require him to compensate a party injured as
u condition to his being retained in office. We have deemed
it uunecessary to copy our correspomlent’s letter (which is
unnecessarily prolix), the facts appearing in our answer.—
Eovs. L. J.

M. P. (London).—C sts in the DNivision Cuurts do not ngees-
sarily follow the result of the cause, and if a defendant by his
own deceitful conduct and misreprosentation led the plaintiff
o suppose the existence of facts (of which he alone was cer-
tainly informed) necessary to support his action, and which
facts bad really no esistence, a Judge would not give him
costs.—Ebps. L. .J.

UNIFORMITY OF PROCEDURE IN 'TIIE DIVISION
COURTS.

According to our promisoe in the March number, we
resume the subject of procedure in the Division (lourts,
and will allow our correspondent to tell his own story as to
procedure in different couuties, taking up one subject at a
time, and premising that unless we had just ground for
believing that the communication before us is not over-
drawn we would not have mado it the foundation for
remark.

¢ Tu one county, the Judge places such a construction upon the
judgment summons clauses (sections 160 to 178) of the Division
Courts Act, in cases where the defendant pays no atfention what-
ever either to the first or sccond summons, that he lLiolds the
plaintiff (notwithstanding defendant’s failure to appear) hound to
prove that defendant is in a position to psy the debt, or some

part of it. othevrwise lie (the Judge) will not make an order for
defendant’s commitment.”

+¢ In another county, the Judge sometimes requires the defen-
dant to ho brought to Lis chambers iu the county town for exami-
nation upoun a judgment summons; whilst at other times (and
nobody knows why or where the distinotion is made) ho will
examine him or them at the different Division Court sittings.”

“Ju another couunty, in order to obtain a judginent summons
{o be fssued «t all the plaintiff must first make aflidavit that judg-
ment has been rendered in the cause, that an execution has issued
which has been returned, and stating what the return was, aud,
lastly, that the plaintiff has good reason to believe that if a judg-
ment sammons ¢ be allowed’ to issue, the plaintiff will be able ¢to
get aun order for payment’! This affidavit must be sent to the
Judge, and if ke sees fit ho will order a summons to issue retarn-
able in all cases at his chambers in the county town. Tho plaintift
to Le notified by the clerk of the Judge’s determination.”

¢ On another occasion, the Judge of a certain court had a great
number of judgment surmmonses to dispose of, the parties were all
present waitiog to bo heard, but the Judge briefly and summarily
disposed of them by omo order applicable to the whole batch,
withont hearing one word of evidence, viz., that the defendants
respectively should all pay the amounts against them by the next
court.”’

Our preseot purpose is not to animadvert upon these
rulings, but to point out briefly what seems to us the cor-
rect view of this branch of the Division Court law, inviting
free criticism from all quarters, as our only desire is to
have the law known and the proper practice pointed out.

We do not know and do not desire to know the names
of the Judge's referred to. It will be suffieient, just now
at all events, to discuss the practice.

'The first question is, <n what cases and how the judg-
ment summons may issue &

See. 160 enacts that *any party having an unsatisfied
judgment or order” in any Division Court for payment of
any debt or damages, may procure from the Court, &o., a
summons in the form prescribed by the rules of practice.
When therefore the judgment appears on the face of the
procedure book to he unsatisfied, and in foree without re-
vival as between the parties, it seems quite plin that the
judgment creditor may of vight obtain the issue of the
summons, upon payment of the proper fees. Rule 1T
shows how he is to proceed, namely, by entering au appli-
cation in writing, according to form 54 in ordinary cases;
and ¢ theicupon’ » summons shall issuc according to the
forwm given.

The provisions of rule 23 shows how and within what
time this summons is to be served.

We can sce no ground to dispute that this is the regular
course, and no warrant for requiring a previous order from
the Judge to allow the issuc of the summons. True, Sec.
164 makes provision for 2 Judge’s order under particular
circumstances, but this rather confirms the right to issue
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before an examination and discharge.
164 is that a judgment debtov once disclharged by the
Judge, «fter ecamination, cannot he egain summoned,
unless it be shown to the Judge that proper grounds exist
for again calling the party up before the Coart; and in suck
cases an order must he ficst obtained, before the issue of
the judgment summons,

What is to be done a* the hearing, ou » judgnient sum-
mons? Upon the return day, the defendant makes default
or appears in obedience to the sammons. If default be
made, the judgment creditor may call witnesses to show
that the non-attendance_is wilful, that the debtor might
have been vresent if he would ; and if the Judge be satis-
fied on this point, the creditor is entitled to an order to
counnit the defendant for non-attendance. 1f the judzment
creditor is unable to furnish such proof, the non-attendance
under that summons is noted, and the creditor sues out
another summons. If the debtor be so twice summoned
and fails to attend on both occasions, and no sufficient
reason is alleged for non-attendance, he is liable to com-
mitment for default (see secs. 165 and 166). Until
recently, a single default without explanation or excase
authorized a cormmitment. Now, as already noticed, under
sec. 166, the non-attendance must he shown to be wilful,
or the defendant must have been twice summoned. We
cau 500 no authority for holding the creditor ¢ bound to
prove that the defendant i3 in a position to pay the debt,
or some part of it,”” as a condition to granting an order to
commit. It is certainly requiring more than the statutes
require.

{f the debtor appears, where is ite to be exmmined?
Sec. 162 says the examination shall be held in the Judge's
chambers, unless the Judge shall otherwise direet. The
simple object of the cnactment is to prevent needless ex-
posure in open court, and to zive authority to hold the
examination in private; and the practice in every Court
we have knowledge of is to allow the general public to
depart after the ovdinary husiness is over, and to make the
court voom the judge’s chamber for the time being. There
is nothing either in the language used, or the context, to
show that the examination is to be made in the Judge's
chambers at the county town, and it would be & gieat hard-
ship to bring parties there for the purpose, if a discretion
existed. But it does not. The party is summoned to be
and appear at the place where the Court is held, in the
Division in which it issuee; and there is no authority to
require him to appear elsewhere, for the order in respect
to the matter must be cutered by the clerk in like menner
ag any other order of the Court.

But we have now reached oyr available limits, and must
postpone further notige till next nymber.

The effect of Sec.

UPPER CANADA REPORTS.

IN APPEAL.

[Beforo the Hon. Siv J. B. Ronixsox, Bart., President ; The Hou.
ArcripaLb McLgax, Chief Justice of Upper Canada ; The Hon.
Winsian i, Drarer, C.B., Chief Justico of the Court of Common
Pleas; The Yion. Vice-Cuancellor EsTexn ; The Hon. Mr. Justice
Bonns; Tae Hon. Vice-Chancellor Spracor; The Hon. Mr.
Justice Hioarty ; and The Hon. Mr. Justico Mogrrisox. ]

ON APIEAL FTROM A DECREE OF TIIE COURT OF CHANCERY.

(Reperted by ArExAXDIR GRAXT, ¥aq., Darrie‘era-Law.)

McQursten v. Tuonsox.

T.K. & Co., catrying on business as Tu-ntten and plumbers, contracted verbally
with D., an hotel-keeper, to supply s new hotel be was erecting with various
articlesin the way of thelr trade, whicl: wei e to Uo patd forasthe work progressed.
D.afterwards left this Province, on acconnt of 1l-health, having previonaly eze-
cuted a powerof-attoroey to ons 8, anthorhzing hiim to carry on his busfoess
during his absence. T. K. & Co. having discovered that D.'s estate was geeatly
fovolved, refused to proceed with thelr cnotract, unless secured for theie work
and materfaly, Wheieupon 8., with a view of Inducing T. K., & Ca. to complete
their cuutract, {u pursuance of a previous arrsnzemeni, execated, as such attor
ney, 4 chattel mortzage of the gopds forolshed by them, rccuring T., K. & Co.
parment of their deviand. "At the time of {he execut{on of this jnstrument, D,
was desd, but this f3ct was not koown to the parties until some time alter the
completion of the wovk., Ifeld, reversiog the decreo of the court below, that
T., lf.&Co. were not, under this moi tgage entitled toremovo any of the fittings
put up fo the hotel; their ooly remedvieing for thepiiceof thele work anad roa-
terial under their contract with D. {Es1ex, V. C, & Tlagaary, Jajdlsseniin- .}

Jacjues v. forthington, 7 Grant, 192, commented oa, dlstloguished from the
present case, and approved of.

The bill in the court below, as amended. was by James E.
Thomson, David S. Keith and Charles C. Thomson, against Geo.
Worthington, Calvio McQuesten and others, praying, nnder the
circumstances therein stated, and which ave cleaily set forth in
the judgment of the court, that the personsl representatives of
Thomns Davidson (defendants to the bill) might be ordered 1o
make and execute a mortgage similar to the one which bad been
executed by Steyenson ag his attorney, and pay off certain incum-
branges due to others of the defendants; and that defendant
McQuesten {2 mortgages in possession) might be ordered to deliver
to the plaintifis all the goods put or plgced by them in or on the
hotel and premises in the hil] mentioned, subsequently to the
death of Davidson; that the defendants might be restrained from
using or permitting to be used the said goods and materials, and
for further 1elief.

On the cause coming on to be heard, biefore IHis Honovr Vice-
Changellor Esten, 3 decree was pronounced directing ¢ that the
defendants to the oviginal as well as to the amended bill do forth-
with deliver to tho plaintiffis at the Royal Hotel in the city of
Hamilton in the pleadings mentioned, all the goods placed by the
plaintiffs or their servants or agents in or about the Royal Hotel
subsequent to the 80th day of December, A. D. 1857, and which
remain in the conditian of mere chattels; such goods to be ascer-
tained by the master of this conrt at Hamilton, in case the parties
differ about the same. Aud this court doth declare that the said
plaintiffs are also entitled to such goods as, having been so delivered
subsequent to the said date, aud baving been affixed to the free-
hold, can be removed therefrom without injury to the inkeritance.
And it is further oidered, that the plaintiffs be at liberty, at their
own cxpense, to ygmove the same, restoring the premises as nearly
as circumstancea will admit to their former condition. And this
caurt doth declare that the said plaintiffs are not entitled to such
of the ssid goods a3 canvot be removed withoat injury to the
inheritauce as against the defendant Calvin McQuecsten, uotil heis
paid his debt and costs. And it i3 ordered, that the defendants,
George Warthington, Anthony Copp and James Miiler [the admin-
istrators of Thomas Davidson], do forthwith pay to the plaintifis
their costs of this sait, up to and inclusive of the former hearing:
of this gause, to be taxed by the master of this court at Hamilton ;
and as to the proceedings subsequent to the origival hearving of
this cause, this court doth not think fit to give costs to any of the
parties hereto ; and all parties are to be at liberty to apply to this:
court, a8 occasion may require, and the costs of the referenco
hereby directed as to the said goods are reserved until after the
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master makes his report.  And as to such goods a3 cannot be! by tho decreo. 6. The reliof is not founded solely on vights in
removed without injury to the inheritance, this decreo is without: respect of the agreement of the Gth January, §858, but the snwe
prejudice ta any question of compensation or othierwiso as between | relief would have been granted vnder the circumatances of this

LAW J

the pleiatiffs aud the estate of the late Thoemnas Davidson.”

From this decreo the defendant McQuesten appoaled, making
tho other defendiuts to the biff and the plaintiffs respondeats,
assigning ns reasons for such nppeal—1st, because, ns to the pure
chattels, the only and sufficient remncdy of the respondents, Jas.
E. Thomson, Pasid 8. Keith and Charles C. Thomsoy, is nt law,
nd the Court of Chancery has no jurisdiction te interfere, or, if
it have such jurisdiction, this is not a proper case for the exer-
cive thereof ; Und, because, ag to all fixtures, the same upon their
fixture beeame the praoperty of this appelant, whose title thereto
&g not and could not be sffected by the alleged agrecuwent under
sehich the same were aftixed ; 3rd, beeause the alleged mistake in
fact upon which the srid decreo is fouaded, could nat aifect the
legal result of such fixture, sud the parties axe practically in the
same pasition as if there had been no such mistake in fact; 4th,
beeause the agreement for a chattel mortgage was ag to fixtures
manifestly veid in law agaiugt this appellaut, and therefore ne
equity can be raised i favor of the respondents, Jas. E. Thomson,
David S, Keith and Charles C. Thomson, on the ground that the
snid agreement turned out void on other grounds; 5th, because
the vespondents, James E. Thomson, Uavid 8 Keith and Chas. C.
Thomson, aflixed the eaid goeds with a full knowledge of the
appelinot’s Jegal rights, and of his intended assertion thereof, apd
they should not be refieved agninst such vights and their assertion;
61h, bccuus’o the said deeres i3 founded on rights alleged to arise
in vespect of ap agrecment dated on the Gth day of January, A.D.
1858, und the retief granted should basve been confined to goods
supplicd on or after that date, whreas the said decree oxtends 1o

&Y peods supplied on or after the 30th day of December, A D |

1857 ; Tth, because the said decree sbould have directed an
acconnt or inquiry as to what, if anything, is duo the s r-spon-
dents, James B. Themson, David 8. Keith aud Chay. C. Thoemson,
i respect of the goods supplied by them, sad should not hrve
directed their uncouditional restorativa, but should have reserved
thut question until after the state of the accornts had boen ascer-
tained ; 8th, beeruse the said decree should have divected the
vespondents, James E. Thomson, David S. Keith sad Charles C.
Thomson, upon removal of any of the said gouds, to place the
prewmiscs i the same condition in which they formerly were;
8chi, beeauso the said decree should have provided, but does not
provide any, meaus for carrying out its provisions, by asecrisia-
ing what fixtures, if any, can be removed without injury to the
inheritance.

The plaintiffs assigned, in support of the decree, the followiag
veasons:~1. There i3 jurisdiction in equity as to the pure chat-
1cle, and this is o proper case for the cxercise thercof; aud if
there is » yemedy at law, 3t i3 not an adequate remedy under the
circumstances of this case; snd even avzuming that there were no
jurisdiction in equity in the ca-e of pure chattels, there would be
jur Jdiction in this case, because of part being fixtures, and not
pure chattels, by reason whereof jurisdiction 13 given as to the
whole. 2. The Sxturcs did not, nor did any of them upon their
fixture, become the property of the appellant, but the property
always remained in the respondents by virtue of the agreement
under which the same were affixed. 3. The mistake in fact could
and did affect the result of such fixturcs, apd but for such mistake
the fixtures would not have been affixed or the goads forming such
fixtures been delivered, and cousequently the parties are not in
the same position asif there had boen ve wistake ta fact. 4. Thbe
agreement for & chattel mortgage showed the intention to preserve
the subject matter ag chattels, and not to sllow the property to
pass; and such intention must e cartied out, 1ot only between
the parties, but also as against the appellant; for, among other
reasous, he did not fend his mosey nor was he atherwise induced
10 alter his pusition because of the subjeet moatter being supposed
to beeome fixturey, and particularly the appetlant would have been
in as good a porition as he i3 i the said subjeet matter had never
been put upon the mortgaged premises.  §. The respondents were
not aware of 1be appeiinnt's fegal rights, or of his intended avser-
tion of them; butsf they were, they ought not, uvader the dir-
enmstances of this case, to bo preciuded from the relief granted

-

case if no such agreement had been made; and the respondents,
Jamez B, Thomson, Charles C. Thomsos and David 8. Keith,
relied and atill rely on the circumstances of this caso to entitio
them to the rolief. granted; and thoy also refied and still roly on
the snid agreement, togother with the other facts in the easo ; and
in cither case the aaid respondents are ontitled to the relief ag 1o
all goods supplied after the 30th December, 1857, 7. The mott-
gage to the plainttf did not operate to vest in him any property
which was not the property of Thomas Davidson; and the goods
jn question, whether fixed or not, never were the property of said
Thomas Davidson; nor were thess respondents wraag-doers in
uffixing or placing them upoa the premises. 8. Even if the ssid
goods did become at law the property of the appollant, these res-
pondents are in cquity entitled 1o a redelivery of thiem, unless the
sppeliant elects to teeat them as goolda sold sad delivered to him,
which he bea not done.

The administrators of Davidsor ulso assigned reasons agaiost
the decree, in addition to these assigned by McQuosten—that thoy,
being mero tensnts-at-will of McQuesten, had no power or autho-
rity to deliver up the said fixtures; and thed they were improperly
ordered ta pay casts beforo it was ascertained whether the pro-
perty was put into the hotel before or after the 30th December,
1857 {the date of Davidson’s death}, and before the final resalt of
the suit.

Prandfost aud Blake for the appetlant 3 Meickael and Fizger-
ald for the respondente, Thomson & Co.

Sir 3. B. Romsson, Bart.—In Jacgues v. Worthington (7 Grant,
192), which was referred to in_the argument of this appeat, the
case was, that Thomas Davidson, the proprietor of the City {{otel
in Hamilton, which was built and prepared for sccupation at the
time of hisa death, had been in negotiation with those plaintfis for
a large quantity of furniture, to be placed in the hotel; but he
had not entered into a contract with them, or given any order for
the work, befors ill-health cbliged him to leave Canada amd go 1o
Cuba, leaving Stevenson, g general agent, to manage bis affairs
for bim in kis sbseace, and *“in particular to do what might be
:lm;:ces;sary in regard o the conduct and mansgemesnt of the City

otel.”

After ho bad gone, Stevenson, acting under his power-of-attorney,
and in ignorauce of Davidson’s death, continued to negotiate with
Jaoques & Hay for the purchase of furniture; but before tho
delivery of the furniture, in Jnouary, 1858, there was no biading
coptract between them. In the mesntime Davidson had died in
Cuba ; and the question was, whether the contract which Stevenson
had made in January or Februnry, 18383, when ho gave o chaitel
mortgage, in the name of his principal Davidson, who had died
on the 80th December before, was binding upon Davidsoen’s estate.
The Court of Chancery determined that it was not.  The prayer of
the bill was, that it should cither be deplared that the title to the
furnituro had not pasyed out of the plaintiffs, and that the defen-
dants might bo ordered to restore the same to them, or that the
defendants {the admisistrators) might be ordered te execute »
mortgage upen the furniture such in its terms as Stevenson kad
executed in the name of Davidsen, but while Pavidsor was in fact
not living.

The judgment in that case was, that although the court conld
noi decree specific porformance of a void contract, yet they must
jconsider that the ¢contract was void only in consequence of a mis-
take comunon to both parties; tbat the defendaats {the ndminis-
trators of Davidson), who had set up that defence, confd have no
right to retain the furniturs, which bad been delivered to them
auder g void contract ; aud that justice requirod that the plaintiffs
should be placerd &y fur ag possible in stuty quo: and they ordered
;the adaunistrators, who had inken possession of the goods, to
;deliver them back to the plaintifly, the vendors, and to pay their
(costs of the suit.

There can be uo doubt that that decree was just, and that the
'unly question in the case was, whetber the aid of a court of equity
j was required or ¢ould properly be given. It was conteaded that

the pinintiffs should be lett to their remedy at law,
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fere we have s question of & similar nature in some degree, but
varying in its ciroumstances, growing ont of the supply by these
plaintiffs of lnbour nnd materials for fitting up the same hotel,
and supplied in part beforo Davidson's desath, upen n contract
mnde with himself, and in part supplied after his death, upon n
contract, a9 the plaintiffs contend, mado by his ngent Stevenson
witle the pluintiffs after Davidson had died in Cuba, but Lefore
information of his death had rcached Canada.

In this case alzo other considerations present themselves, from
tho circumstance that the gooeds supplied by these plaintifie were
put up by them ia the haotel, and in snuch o manrer that, it is con-
tended, they ave fixtares, and bave hecome the property of the
appellant McQuesten, ta whom Davidgon had long Yefore mart-
eaged tha hotel for advances. This differeace between the present
case and that ¢f Jacques & Hay ngainst the administrators of
Davidson, gives rise to several questions,

Tha labour and materiale applied by thess plaintifis, wero
applied io fitting up tha new botel with gns-lights, steam fittings,
bells and water closets. The work, it appenrs, was begun upon
a contract made with Davidgen, which the plaintiffs were engaged
in executing at the time of his departure from Canada. Soon
after ho left Canada his inealvency became generally koown; and
the pinintifis not being paid, as they should have been, sceording
to the costeact, for whet they had done, suspended their work,
and would not go on, till Stevenson, the agent, on the Gth
Japuury, 1858, agreed 1o give them, as he afterwards did, on the
28th January, o chaitel mortgage on the articles they were to
tupply, and to allow them to remove them frem the building if
they sbould not be paid according to the agreement which ko had
wade with them in Davidson’s name.

Davidsor baving died somo time before this ia Cuba—viz., on
the 80th December, 1857 — though neither the plaintiffs nor
Stevenson were aware of that fact till the 4th February following,
the question is, what are the rights of the partics nnder these
circumstances, first, as to tho articles not affixed to the yealty (if
thece wero any which chould not be so regarded), and next as to
those which are fixtures ?

e do not saa tho docd cavouted on tha SRl January; but that
caucot be materinl, sisee it is clearly void and of no effect, being
executed in the nsme of Davidson by Stevenson as his attorney,
under a power-of-attorncey which bad been revoked nearly a month
before by the death of the principal. The written agreement or
understanding, however, between Stevenson and these plaintiffs,
which this chattel mortgage wos intended to fulfil, was signed by
Stevengon in his own name, and is as ollows:

¢ [lamilton, 6th January, 1858.
“%To James E. Thomson:

* Sir,~I vndertakie that for whatever work and materials youn
do and find for Mr. Davidson’s new hotel after this date, I will give
you » clhattel morigage on the materials for the value of the work
and materials, and also assiga to you sufficient reats, and siso the
chattels to be sold by auction, as collateral security to cover suid

werk and materialg,
(Sigaed) ¢ Jaxes STEVENSON.”

The mortgages which Davidson had given upon the hotel and
premises to MeQuesten, are uot showa to ug. From what appears
iz tho case, and was said anr the srgument, I assume them to be
mortgages in fee, given some time before (ia fact in 1855) to
secure advances that had been made, aad that should thereafter
ke made, to Davideor, for enabling him to crect and furnish the
hotel. Davideon’s interest id tho hatel I assume was a frechold
iaterest, but I do not find that stated.

First, then, as to any arlicles, affixed or not affixed 2o the free-
hold, which were delivered in Davidson’s lifetime, for which the
plaintiffs have not been paid, they muast of course take the chance
of recovering from Davidson’s cstate. Thoy have no lien on the
goods, baving delivered them, avd not, as appesrs, upon any
agreement with Davidson that they should have a right to rectsim
them if not paid for,

2ndly, as to any delivered after Pavidson’s death oceurred, and
before it was known in Canada, I gather from the statements in
the bill that the plaintiffs, on 2ccount of Davidson’s fnilure to pay,
and the spprehensions of his insolvency, had cersed {0 do work or

supply articles for the hotel before or just about the time (301h
December) that Davilson Jied in Cuba; but that, on nod after
the Gth January, when the written undertaking was given by
Stevenson, or perhaps a few days before, npon n verbal agree-
ment to the same cifect, tho plaintifis had resvmed work nad con-
tinued to supply materials. In doing this they must be looked
upon, 1 think, -as proceeding under the eontract made with
Davidgon in his lifetime, being content to do so upon receiving
Stevenson’a written guarantee, nnd thus woiving their right to
rescind this contract, and stop ‘u i3 execution ou account of
default in payment,

Whatever matertals they put in after Davidson's death and up
ta the completion of their work, must tn my opivien be considered
a3 work done and materiqls found upon the coutract made with
Davidson bimself, just as if no such interruption of the work had
occurred. It was, as wo may euppose, work necessary to be done
for carrying the cautract to & completion, and entiding them to bo
paid for it, and necessary for renderiog that portien of their work
of velue which they had exccuted in Davideon’s lifetinie, and on
account of which they bad received payments.

The cantract of plaintiffs with Davidson is stated in the bill to
have been verbal only, but particulor in its termy—** that is, to
furnish, put up and supply the hotel in the mruger required by
Darvidson, with all the matecials and articleg which could be fur-
nighed by the plaintiffs in ¢the way of their trade, which consisted
of plumbing, bell-hanging, gas and steam fitting, to be paid for
as the work shoutd progress, and as the goeds to ba furnizhed
should be delivered ot the hotel.”

No objection is taken that this contract was not bieding upon
Davidson, under the Statuio of Frauds, nor could have been 1aken,
I apprehend, with success. Tho ndministeators have in their
answer adutitted i, and on the side of the plaintiffy it has been
fully carried out. It was binding also upon Davidson’s adminis-
trators as well as upon himself.

The plaintiffs have donbticss their remedy nginst Davidson’s
estate by actior against bis administrators, just as they wounld
have had for any amount of ordinary movesble furniture supplied
by them partly before and partly after the death of Davidson,
npoa o contract made with him in his Hfetime, but which during
the progress of it they bad for a time hesitated o proceed in, but
had resumed on receiving assurance from bimself or Ins ageat thnt
their payment would be made secure.  And so long as they did
waive their objection and go an with the contract, it would mske
no difference, 1 think, as regards theic claim upon Davidson's
estate to be paid for the whole of their demand, o hold his admin-
istrators linble, that their security for payment haa failed ir con-
sequeace of Davidson’s death having oceurved before the new
stiputation was entered into. I do not think that the plaintiffs
could be told that what they did alter they resumed work, abous
the eud of December or beginning of Janusry, was upon & new
contract with Stevenson, and that they could look only to him,
and hod no claim upon Davidson’s executors. Stevenson, by bis
written engagement of the §th January, may have rendered bim-
self personally linble to the plsintiffo—that is, I wean, may have
incur~ed by tho terms of that writing s personal liability, from
which tho death of his principal would not relieve him. But the
plaintiffis may hovo good reasons for not being content to he
referred to their common law remedy against the personal repre-
sentatives of Davidson, or against Stevenson, and for desiring the
aid of a court of equily to obtain o remedy more likely to be pro~
ductive. If they should not be found eatitled te any sach remedy
a3 the decree appealed from gives them, or 83 they bave asked for,
their case will be a hard eno, if there is a largo sum due to them
far tho work and materials which they kave supplied. McQuesten,
in his answer, expresses big belief that there is ia fret little or
nothing due to them; and it is an objection to the decree, that it
does no:, 83 must have been intended, provide for ascertainung
what debt, if any, is rcally due to the plaintiffs for lsbour and
materials, before they can obtaia the restitution of the materials.
Whatever may be the truth in this respect, aud admittivg even
that there is such a large sum ag $12,000 still duo to the plaintiffs,
53 they assert, and that they bave little certainty of being prud if
they ave confined o their Jegal remedy sgainst the administrators
of Davidson or against Stevenson, still their case would not be
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harder than cases which ate constantly happening, whero & mer-
chant sclls goods upon credit, and before the credit is expired, or
before they aro paid for, they are scized by other creditors of the
vendee, aud sold to pay his debts to them ; or where a maa hos
built & house for another, who dies before it has been paid for,
leaving an estate which tuins ont te be worth nothing.

And at any rate we canoot strain the law in order to protect
the plaiotifis from loss arising from: the common cauge of the io-
solvency of the person with-whom they had contracted.

, Thero aro well-fouuded objections to what the plaintifs hav,
prayed for, and to what has been decreed in their favor.

The caso of Jacques & Lay v. Worthington, was free fiom any
such difficulties as occur in this. 1t was found there that the
articles had not been sold and delivered upon a contract with
Davidsou. but on a contract made with Stevenson, supposed (it is
true) to be made with bim as the agent of Davidson ; but not so,
in fact; for his principal was dead, and could no longer be repre-
sented as a contracting party.

Jt was agssumed, therefove, that his estate cculd not be made
liable. Whetber Stevenson ccuiu ni3t Uave retained the goods, if
he had chosen to pay for them, was not made & question; nor
whetlier he could not have been made personally liuble under the
circumstances, which I think be could be. If the goods had been
of a perishable nature, aud bad perished in the meantime, so tuat
they could not be restorud, the caso of the vendors would have
Leen hard indeed, if neither the estate of the principal nor the
agent could bave been made to pay. But no such questions were
made ; and as the estate was held not to by liable, aund to bave no
interest in the goods sold, and as Stevenson did not take them,
notbing could be mare just than that the vendors ahould, ot least,
get the goods back, for which no one was held liable to pay.

But in the caso now bafore us, there was a contract made with
Davidson that extended to and covered all that hag been furnished,
and though the executing of that contract was suspended for s
few days by tho plaintiffs, and though it appears that Davidsot
bad been in default upon it, so that the plaintiffs might have
declined finally to go on with it, yet oo being made sczare, as the
thought, they did in a short time go on with it; and upon such
an sgreement as shews that they were executing the work not for
Stevenson but for Davidson, as they supposed, that is, upon their
contract with him, which they might do notwithstanding his death.
The writing of 6th January, 1808, shows that Steveunson only in-
fended to muke the plaintiffs secure by undertaking to give them,
on behalf of Davidson, a chattel mortgage on the things as collate-
val security—collateral with what? with the contract between
them and Davidson, on which they had hitherto proceeded—so
far as the beiug able to give this ¢ollateral security depended upon
Davidson continuing in life, who was then in a distant country—
the plaintiffs must bo taken to bave trusted to that. The proposed
collateral security was, at all events, security in addition to what
they had before; and, according to the statements in the bill,
nearly 8,000 dollars was due to them for what they had doue and
supplied in Davidson's life-time.

J'hen comes the question, when the plaintiffs, trasting to their
agreement with Stevenson, went on and completed their contract
and their work, did or did not the materials which they put in
become the property of the estate of Davidson, in the same man-
ner as the materials which they had put in in his life-timo become
his as soon as they had set them up in the building, or had deliv-
ered them? I think they did.

The plaintiffs endeavor to treat the work done after the end of
December as dono upon a new contract, and in no mapuer in exe-
cution of the former; but I do not look upon it in that light. If
Davidson had been in default in bis payments, as is slleged, that
put it in the power of the plaintiffs to rescind tho contract and
stop whero they were; but they did determine not to do so, and
they went on, as I consider, under the contract, having received
the collateral security that satisfied them.

It scems to mo that the property in all the materials put into
the botel, by the way of fitting it fov the reception of gas or water,
putting up bells, heating furnaccs, or other work of that kind,
became the property of the estate, as being furnished upon a con-
tract with Davidson which did not cease with his life, but on which

his personal represootatives are liable. and these plaintifls liable
to them, on the priuciples which govern all such contracts,

And I do not think that the property can bo divested by auny
order of & court, and such things or parts of things as were de-
livered and put up after the death of Davidson, separated fromthose
which bad beco inpmit or wholly put up before. Such o separation
in regard to work of this kind might be destructive of tho vaue ol
that which 1emained, as well as of that taken away, or, at least,
very injurious to it; and though this would be no reason for deny-
ing the equitable relief, if tho plaintiffs were right in what they
bad contracted for, yet it furnishes a strong reason against going
contrary to strict legal principles, in order te protect them against
a loss that all persons in business of that nature ave subject to.

1f the materials furnished since the death of Davidson belong
to his estate, as, for the reasons I have stated, I thiok they do,
save only as to the claim of McQuesten and others, in respect to
their being fixtvres, the plaintiffy’ Lill should be dismissed; and
it is incumbeant to consider the case in reference to McQuesien’s
iaterest.

I will ouly, theicfore. say as to that part of tiue case, that at
present I consider that Mc¢Questen, as mortgagee of the hotel, now
in his possession, i3 as much entitled 10 jnsist on being protected
in the enjoyment of whatever has been aflixed 1o the hotel, so as
to form part of tho realty, as he would be if he held the absolute
estate, which in law, at this moment indeed, he does; and that be
would bo s0 entitled in respect of fixtures put iu since he took the
mortgago, os well a3 in regard to any that were in at the time.
Aud I apprehend that right of his wonld be found to interfere witu
tho relief intended to be given by the decrec to a greater extent
perbaps than was conicmplated by the learned judge who disposed
of the cage; for in a question concezning fixtuies io a case of this
kind, not involving the condition of trade fixtures as betwezn land-
lord and tecant, and relativg to fixtures of such s description as
those under consideration, I question whether we should find our-
selves warranted by the doctrines which ave now maintained—in
treating all articles as chattels t1at have not been actually affized
to the frechold—or, that having been affixed to the freehold, can
be vemoved therefrom without injury tn tho inheritance. We
should be bound 1 think to consider that many things that are in
common use, a8 parts of some machinery or contrivance that is
affixed to the frechold, and without which it would be incomplete,
may and must bo held to partake of the legal chavacter of the
machine or contrivance as a fixture, and this also in some cases
where they are not in actual and constant coutact one with the
other; and still more, that parts of the machinery or contrivance
which ave really fixtures, from being actuslly afiixed to the free~
hold, are not the less fixtures and property of the owner of the
estate, merely because they can be removed without injury to the
inheritance—~that is, I mean without breaking or destroying the
building. I am now again speaking of the law of fixtures as
between vendor and vendee, mortgagor and mortgageo, heir and
executor, and pot of trade fiztures as between landlord and tonant.

The chattel mnortgage given by Stevenson after the death of his
principal, Davidsos, cannot affect the case, as it was simply veid,
cnd it can be of no consequence as far as regards McQuesten’s
intevest, on these grounds, to contend that that deed and the
agreement made on 6th January between Stevenson and the plain-
tiffs; was only void because the parties acted under o mistake in
supposing Davidsou to bealive when he was not, because if he had
been alive at this time, and had even been present in Bamilton,
asod made such an agreement bimself with the plaintiffs, nothing
done between him and the plaintiffs could destroy or iwmpair
McQuesten’s right as mortgagee, 8o long as he was not an asgent-
ing party; and I agree in the conclusion come to by the Vice-
Chancellor, that the evidence shows that he was not assenting,
but gave fair notico that he would insist upon his legal vights as
mortgagee, and that they must act at their peril in removiog any
fixtures from the hotel. And this was no unrcasonablo lino of
conduct to take, if Mr. McQuesten advanced his money, as it
appears ho did, for the purpese of enabliog Deavidaon to put up
and complete a large and valuable hotel upon the land mortgaged,
for ho would naturally rely upon all that was to be done towards
erecting and finishing the building and rendering it habitable and
convenient was enhancing the value of his security.
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Tue plaintidy' bill should, in my opinion, have been dismissed,
Lut not with costs.

Drarsg, C. J.—Concurred in the opinion of His Lordship the
President, cxcept on tho question of costs. ([flis Lordship the
Chief Justico thouglt the bill should be dismissed with costs.]

Esrex, V. C.—It appears to mo immaterial to consider many
points that wero raised in the case. It may be safcly said that
there was no confirmation or adoption of the agrecment slleged
in the bill, on the part either of the personal representatives of
Davidson or McQuesten.

‘This point being settled, it seems immaterial whetber the goods
delivered after the 6th January, 1658, were delivered in pursu-
ance of the original contract with Davidson, or of sowe contract
supposed to have been mado before his desth with his agent
Stevenson, or of the contract of 6th January, 'That no property
vested in the goods till delivery, seems clesr. In the two former
cases the delivery should have becn to the personal representa-
tives of Davidson. But at that time he bad no personal repre-
sentatives. The delivery was to Sievenson, the sgent of David-
=on. There was therefore no delivery to Davidson, who was dead ;
no delivery to his persoual representatives, as he had none; no
delivery to Stevenson in his individual capacity; no delivery to
McQuesten, with whom there was no contract and who was not in
poasession at the timo. Tho only doubt that could be suggested,
as appears to me, would be whether what occurred would not
operate o3 a delivery to the administrators when they were
appointed by a sort of relation. Dut whatever conclasion might
be arrived at, if such delivery had been made with full knowledge
of Davidson's death, it scems unjust to apply such s principle
when the plaintiffs wero totally iguorant of that fact when the
delivery occurred. 7They might have acted very differently had
the fact been knowun. But at all events it seems very clesr tbat
the goods delivered after the Gth January were delivered in pur-
suance of the agreement made on that day, although the plaintiffs
uay bave laid themselves open to an action for not performing
the original contract, or for uot performing the contract supposed
to have been made on tho 24th December ov on some other day
before the Gth January.

The result seems to be that the ’plaintiffis’ goods are in the
bouse of Davidson. wortgaged to McQuesten, who is in possession,
excepling that the fixtures have probably vested at law in
McQuesten; and the question is, what are the rights of the par-
iies under such circumstances—McQuesten having refused to per-
mit the plaintiffs to re:nove their goods. As to the chattels J
presunie that no doubt can exist. 1f one person place his goods
by mistake in the house of another, the latter must permit him
to remove them at proper times, and cannot treat him as 2 tres-
passer for ¢ntering his house at such times for the purpose. The
only question would scem to be, whether a sufficient remedy does
not exist at law. The withholding the goods would be, I presume,
& wrongfal conversion, and an action of trover could be main-
tained, probebly alse an action upon an implied contract. Datin
the caso of Lyre v. Eyre, 2 Ves. sr. 86, relief seems to have been
siven in equity, although o sufficient remedy existed in "sw on
the ground of mistake. The qaestion is whether a different rule
applies to the fixtures. I gee no reason for treating the mortgagee
aud heir as standicg in a different positica. No doubt the mort-
gagee is entitled to all fixtares subsequently annexed to the estate,
and 80 is the heir, and so is the cwner of the estate, whoever he
sy be; but it is absurd to consider the mortgageeasa purchaser
for valuable consideration of these fixturcs not annexed, with any
intention to augment his security, although doubtless the mort-
gage debt forms o sufficient consideration to support his title as &
purchase for value to every thing which properly belongs to the
security. Dut if the goods are affixed by mistake, o must be
treated like any other owner of property, to whose freehold, goods
bave Leen afiized by mistake. Suppose A. to order goods to be
affixed to the freehold of his house, and tic tradesman by mistake
to affix them to the house of I., suppusiog it to be A.’s house, it
could make no difference in bis rights and remedies that B.’s
house was in mortgage aud thelegal cstate vested in a mortgagee.
The question is what ave his rights and remedies under such cir-
cumstances. In the present instance, uwo doubt, the plcintiffs
delivered the goods under an agreement to have a chattel mort-

zazo of them for their security. They relied moie on this chattel
mortgage probably than on Davidson's personal responsibility.
This agrecment would have been binding on Davidson and bis
real and personal represcotatives cven as to the goods which
became affixed to the frechold, if he had been alive when it way
made. It was