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SeEconD Divistonarn Courr. FEBRUARY 25TH, 1918.
*REX v. HARVEY AND TAYLOR.

Criminal Law—Conspiracy to Defraud—Evidence of Identity of
one Prisoner—Trial by Judge without Jury—Sufiiciency of
Evidence to Sustain Conviction.

Case stated by WINCHESTER, Senior Judge of the County
Court of the County of York.

The defendants were charged in the County Court Judge’s
Criminal Court for that they on the 27th September, 1917, in the
county of York, did unlawfully conspire and agree together by de-
ceit and falsehood or other fraudulent means to defraud John E.
Thompson out of the sum of $2,170 in money, contrary to the
Criminal Code; and further that the defendant Harvey at the
time and place aforesaid fraudulently and knowingly by false
pretences obtained from John E. Thompson $2,170 in money with
intent to defraud, contrary to the Criminal Code.

The County Court Judge found both defendants guilty on the
said charges; and, at the request of counsel for the defendants,
reserved for the consideration of the Court the following ques-
tions:—

(1) Was there evidence admissible and sufficient against the
accused on which they could properly be convicted on the said
charges?

12) Should I have admitted as evidence a certain book?

Evidence as to the identity of the defendant Harvey was
given by the complainant at the trial before the County Court
Judge. At the preliminary inquiry in the Police Court, the com-

* This case and all others so marked to be reported in the Ontario
Law Reports.

41—13 o.w.N.
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plainant had sworn that he recognised the defendant Harvey as
the man with whom he had dealings; but at the trial he said that
he was not sure. ““To the best of my knowledge, he was the man.”

The case was heard by Murock, C.J. Ex., CruTg, RIDDELL,
SuraerLAND, and KeLry, JJ.

W. Horkins, for the defendants.

J. R. Cartwright, K.C., for the Crown.

Tar Courr were of opinion, for reasons stated at the con-
clusion of the hearing, that it could not be said that there was no
evidence to support the conviction of Harvey; and, Harvey being
convicted, there was ample evidence against Taylor.

Murock, C.J. Ex., said that, if the case had been tried before
him with a jury, he should not have allowed the case against
Harvey to go to the jury. '

Crute and RmpeLL, JJ., thought the case could not have
been withdrawn from a jury.

‘Tae Court answered the first question in the affirmative.
The second question then became immaterial.

Conviction affirmed.

Seconp DivisioNAL COURT. MarcH 1st, 1918.

*BARCHARD & CO. LIMITED v. NIPISSING COCA COLA
BOTTLE WORKS LIMITED.

Chattel Mortgage—Action by Division Court Judgment Creditors
of Mortgagor to Set aside—Mortgage Void under Bills of Sale
and Chattel Mortgage Act—Failure to Issue Execution under
Division Court Judgments—Neglect to Adopt Simple and
Inexpensive Procedure—Amounts of Judgments Paid by
Judgment Debtors after Commencement of Action to Set aside
Chattel Mortgage—Costs of Action and Appeal.

An appeal by the defendants from the judgment of Larch-
FORD, J., at the trial, in favour of the plaintiffs in an action to set
aside a chattel mortgage made by the defendant company to the
defendant Taylor.
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The appeal was heard by MgerepitH, C.J.C.P., RippELL,
LenNoOX, and Rosg, JJ.

Gideon Grant, for the appellants.

W. 8. Brewster, K.C. for the plaintiffs, respondents.

MerepitH, C.J.C.P., read a judgment, in which he said that
the plaintiffs recovered two judgments, for $100 each, against the
defendant company in a Division Court; but, instead of proceed-
ing, in the ordinary manner, to enforce these judgments in that
Court, and without as much as issuing execution there, they began
this action, in the Supreme Court of Ontario, against their judg-
ment debtors and the defendant Taylor, to set aside a chattel
mortgage made by them to him—in order that the plaintiffs might
make the amounts of their judgments out of the mortgaged goods
of the defendant company.

The usual and the proper course in such a case is to seize the
mortgaged goods under execution in the Division Court, and, in
case of a claim to them being made by the mortgagee, to litigate
that claim in the Division Court in interpleader proceedings.

The plaintiffs were perhaps within their striet rights in be-
ginning another action for the purpose of determining whether
the mortgage was invalid against creditors of the mortgagors
under the Statute of Elizabeth or under the Bills of Sale and
Chattel Mortgage Act; but, if successful in such an action, should
have no more costs than would have been allowed to them if they
had taken the simpler and cheaper course: Goldsmith v. Russell
(1855), 5 DeG. M. & G. 547; Reese River Silver Mining Co. v.
Atwell (1869), L.R. 7 Eq. 347, 350, 352.

Some time after this action was brought, the judgment debtors
paid to the plaintiffs and the plaintiffs accepted payment of the
amounts of both Division Court judgments; and steps were
thereupon taken to have the question of the costs of this action
disposed of at Chambers; but, as the parties were not able to
agree upon the facts, the Master in Chambers referred the matter
to the trial Judge; and the action was brought on for trial in the
usual way.

The defendants’ contention then, and throughout, was, that
the chattel mortgage was valid, and therefore they should not
pay any of the costs of this action. The plaintiffs’ contention
throughout was, that the mortgage was invalid against creditors,
and therefore they should have all the costs of this action.

The trial Judge, finding the parties at issue on the question of
costs and the means of recovering such costs only, thought there

was no course open to him but to try the action, and the trial was
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had accordingly. The Judge found that the chattel mortgage
was void,- under the provisions of the Bills of Sale and Chattel
Mortgage Act, against creditors of the mortgagors, and awarded
to the plaintiffs their costs of the action.

The evidence supports the finding of the trial Judge: the
mortgagee took the wrong kind of a mortgage, and must now take
the consequences which the Act attaches.

After this action was brought, the plaintiffs’ claim was not
for the amounts owed to him upon the Division Court judgments
only—it was for the costs of this action also; and the payments
which were made were but part payments of a greater claim.
It was true that the costs did not become a debt until adjudged

to the plaintiffs; but, when adjudged, why should an invalid

mortgage. stand in the way of enforcing payment of them? It
could hardly be in the interests of any of the parties to go through
the form of another trial to reach a conclusion already reached
between the same parties. If the mortgage was invalid against
creditors when the action was tried, it is still equally invalid,
and should not be permitted to stand in the way of enforcement
of the balance of the plaintiffs’ claim in this action, now in the
form of a judgment of this Court.

The appeal should be dismissed, but without costs—not be-
cause of any merits of the appellants, who had been unduly
litigious, but because of the demerits of the respondents in taking
unnecessary, unusual, and costly steps to enforce rights when they
could have been better enforced in the usual speedy and inex-
pensive way.

RippeLL, J., for reasons stated in writing, agreed that the
appeal be dismissed without costs.

Lenxox and Rosg, JJ., agreed in the result.

Appeal dismissed without costs.
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First Division AL COURT. MagcH 1st, 1917.
*REX v. BAINBRIDGE.

Criminal Law—Indictment for Seditious Libel—Single Count—
Demurrer—Motion to Quash—Amendment—dJury—Verdict of
“Gualty’—Effect of—Consent of Grand Jury to Amendment of
Indictment—Necessity for—Trial upon Seven Libels—Convic-
tion upon two—Only one Found by Grand Jury—Discharge of
Prisoner.

On the 22nd November, 1917, the accused was tried before
Hobcins, J.A., and a jury, and convicted, upon an indictment
for a seditious libel.

Some questions as to the regularity of the indictment and other
questions were raised at the trial by demurrer and motion to quash
and were overruled by the Judge, who refused to state a case for
the appellate Court: see ante 218.

The accused moved a Divisional Court of the Appellate
Division for leave to appeal from the convictions. Leave was
granted, and the trial Judge directed to state a case: ante 338.

The case stated by the trial Judge was heard by MacLAREN
and Mageg, JJ.A., CLuTE, J., FERGUSON, J.A., and RosE, J.

R. T. Harding, for the accused.

Edward Bayly, K.C., for the Crown.

MaGEE, J.A., read a judgment in which, after referring to
facts and citing authorities and provisions of the Criminal Code,
he said that the questions asked in the stated case should be
answered as follows:—

(1) Should the demurrer to the indictment have been allowed?
Al Yes:

(2) Should the motion to quash the indictment have been
allowed. A. Yes.

(3) If the two previous questions, or either of them, are
answered in the affirmative, does the verdict make the indictment
good? A. No.

(4) Could the amendment of the indictment which was made
at the trial be rightly made without the privity of the grand
jury? A. No. 4

(5) Should such amendment have been made in any case?
A. Not without the privity and consent of the grand jury.

(6) Was there any impropriety or defect in the proceedings
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at the trial in relation to any of the matters above referred to so
as to entitle the accused to be discharged notwithstanding the
verdict of the jury? A. Yes. The accused was tried upon
seven libels, and was convicted upon two, when the grand jury
had found a true bill upon one only, which was not known to be
either of the two.

The prisoner should be discharged.

MACLAREN, J.A., and Rosg, J., agreed with MAGEE, 'J.A.

Crutg, J., also read a judgment. For reasons stated at
length, he reached practically the same conclusions as MAGEE,
J.A., though his answers to questions 5 and 6 were in different
words.

He added that the Crown should not be precluded, if so
advised, from preferring a new indictment.

Fercuson, J.A., agreed with CLUTE, 453

Prisoner discharged.

First DivisioNaL COURT. MarcH 1sT, 1918.
WHYTE v. HENDERSON.

Principal and Agent—Commission on Sale of Secret Process—
Contract—Liability—J oint Obligation to two Agents—Release
by one—Effect of—J udgment—Declarations—Payment of Mor-
ety of Commission to one Agent—Recital in Judgment—
Reference Unnecessary—Costs—Appeal.

Appeal by the defendant from the judgment of MaSTEN, J.,
12 O.W.N. 346. .

The appeal was heard by MACLAREN, Maceg, and HopaGins,
JJ.A., Larcurorp, J., and FERGUSON, J.A.

E. D. Armour, K.C., for the defendant.

1. F. Hellmuth, K.C., and Neil Sinclair, for the plaintiff,
respondent.

The judgment of the Court was read by Hopcins, J.A., who
said that the trial Judge, after making certain declarations,
referred it to the Master in Ordinary to inquire “and report what
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was the share in the said commission to which the late Edward D.
Whyte became and was entitled, and what part or portion
thereof, if anything, is still due to the plaintiff herein from the
defendants or either of them, having regard to the declarations
aforesaid.”

The declarations were: (1) that.the agreement to pay com-
mission was established, and that thereunder a commission of
10 per cent. became payable by the appellant to Edward D.
Whyte and the defendant Gordon; (2) that the manner of pay-
ment was to be by money and shares as deseribed; (3) that the
beneficial interest in the commission to which Whyte became
entitled did not, in consequence of his death, pass to the defendant
Gordon, but that the appellant is liable to the plaintiff for Whyte’s
share.

When this case was before this Court previously, it was ex-
pressly decided that the contract sued on was a joint one, and
that the respondent must add the co-contractee before judgment
could be given. This had now been done. The judgment, con-
sequently, must be for recovery by both parties, the respondent
and the added defendant, against the appellant, as was done in
Cullen v. Knowles, [1898| 2 Q.B. 380. This situation was cor-
rectly apprehended in the judgment now appealed from, and
paras. (1) and (2) were correct in form and in law.

It appeared, however, from the evidence taken in this case
on the former trial, and was not now disputed, though not for-
mally proved at the new trial, that the appellant had settled
with the defendant Gordon, paying him a moiety of the commis-
sion earned under the agreement sued on; and the defendant

‘Gordon, as between himself and the respondent, admitted by

his silence in face of para. 19 of the amended statement of claim,
that the respondent was entitled to the other moiety.

In these circumstances, a reference was unnecessary, unless
the appellant wished to prove formally therein, at his own expense,
the fact of the settlement with the defendant Gordon. If not,
judgment might properly be entered for the respondent for one
half of the commission, payable as set out in para. 2 of the judg-
ment in the Court below, the same being prefaced by a recital that
the appellant had paid to the defendant Gordon his moiety of the
commission, and that Gordon admitted, under the pleadings in this
action, the right of the respondent to the other moiety; and there
should also be included a declaration that, upon the appellant
paying the respondent the remaining moiety, he should be en-
tirely discharged from all further liability under the contract
sued on. This would safeguard the appellant. If he desired it,
he might reserve his right against Gordon to recover from him the
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amount paid to the respondent under this judgment or any
part of it.

The respondent should have the general costs of the action,
but not such as were occasioned throughout by her omission to
add Gordon as a party when the action was begun. The costs
dealt with under the former order of this Court were not other-
wise dealt with by the trial Judge, and could not now be inter-
fered with. The appellant failed substantially in the appeal,
and should pay the costs of it.

First DivisioNAL COURT. MarcH 1sT, 1918.

*REID v. MORWICK.

Husband and Wife—Business Carried on in Name of H usband—
Claim by Wife to Assets of Business as against Execution
Creditor of Husband—Business Begun on Moneys Supplied
by Wife from Separate Estate—J oint Venture—Partnership
between Husband and Wife—Married Women’s Property
Act, secs. 4 (2), 7 (1)—Husband’s Share of Assets Liable to
Satisfy Execution—Findings of Trial Judge—Credibility of
Witnesses—I nferences from Facts—Appeal.

Appeal by the plaintiff from the judgment of MIDDLETON, J.,
at the trial, dismissing the action with costs.

The appeal was heard by MACLAREN, MAGEE, and HopGINS,
JJ.A., CLuTE, J., and FERGUSON, J.A.

Peter White, K.C., and W. H. Lockhart Gordon, for the
appellant.

A. M. Lewis, for the defendants, respondents.

A judgment was read by Fereuson, J.A., who said that the
plaintiff was an execution creditor of the defendant William
Morwick. The defendant May Ann Morwick was the wife
of William. The issue tried was, whether or not the assets of a
certain business carried on in the name of William Morwick
were exigible under the plaintiff’s executions, they being claimed
by Mary Ann Morwick. The action was prosecuted on the basis
that any elaim of Mary Ann Morwick to the goods was dishonest.
It was, however, clearly established that her money was used to
purchase the plant with which the business was commenced;
and in her testimony she stated that she neither gave nor lent
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that money to her husband; also that it was well understood that
everything was hers, and not her husband’s. The learned trial
Judge accepted this testimony as trustworthy. The under-
standing deposed to did not appear to be based on any agreement,
but to be simply an inference, in which the learned trial Judge
agreed. His mind apparently was not directed to the idea that
the transaction between the husband and wife might have been
in the nature of a joint venture.

In the view of FErRGUSON, J.A., the result turned on the proper
inferences to be drawn from the acts of the defendants, accepting
the finding of the learned trial Judge that the evidence of the
defendants as to what they severally said and did was trust-
worthy. Inaccepting that finding, but refusing to adopt as binding
the understanding of either of the defendants as told in the
witness-box, or the inference of the trial Judge, there was no
intention to depart from the usual practice of the Court of ac-
cepting the findings of the trial Judge, as to the credibility of
the witnesses.

After an exhaustive statement of the facts and review of the
evidence, and reference to the Married Women’s Property Act,
R.S.0. 1914 ch. 149, secs. 4 (2), 7 (1); Cooney v. Sheppard (1896),
23 A.R. 4; Laporte v. Cosstick (1875), 23 W.R. 133; and other
authorities; the learned Justice of Appeal said that the effect of
the Act was to enable a married woman who has separate estate
to enter into partnership with her husband.

The defendants entered into a joint venture, without an express
agreement as to the wife’s share, and she was entitled to share
equally with her husband therein.

Reference to In re Simon, [1909] 1 K.B. 201.

The original investment of $500 by the wife was a capital
contribution by her from her separate estate; and the profits
and assets of the business over and above this original contribution
are owned by the defendants equally.

The appeal should be allowed, and there should be a judgment
for the plaintiff declaring that the defendants are equal partners
in the business carried on in the name of William Morwick, and
that his share in the partnership business and assets is liable to
satisfy the plaintift’s execution.

MacLAREN and MAGEE, JJ.A., agreed in the conclusion of
FERrGUsON, J.A.

Hopoacins, J.A., and CrLuTk, J., dissented, reasons in writing
being given by each of them.

Appeal allowed; HopGins, J .,A., and CLuTE, J., dissenting.
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SEconDp DivisioNAnL COURT. Marcu 1st, 1918.

CANADIAN BARTLETT AUTOMOBILE CO. LIMITED v.
GRAND TRUNK R. W. CO.

Railway—Carriage of Goods—Contract—DBill of Lading—Conditions
— Liability for Delivery to Unauthorised Person—Loss or
Damage to Goods not Resulting—Real Loss—Deprivation
of Control—Damages.

Appeal by the plaintiffs from the judgment of the County
Court of the County of Perth in an action to recover $755, the
amount of a draft, because, in breach of their agreement as carriers
of an automobile, the defendants delivered it, without the order
of the bank, the consignees, to some one who had retained possession
of it. The County Court awarded the plaintiffs $25, and by the
appeal they sought to increase the amount.

The appeal was heard by MACLAREN, J.A., Lexyox, J.,
Fercuson, J.A., and Rosg, J.

R. S. Robertson, for the appellants.

W. E. Foster, K.C., for the defendants, respondents.

H. S. White, for the third party, the Meaford Transportation
Company, respondents.

The judgment of the Court was read by Rosg, J., who said
that the plaintiffs, who carried on business at Stratford, sold a
motor car to one Purvis, who lived at Gore Bay, Manitoulin
Island. The car having been destroyed by fire, the plaintiffs,
in the hope that Purvis would accept another, of a later model,
shipped a car to Providence Bay, the landing place on Mani-
toulin Island, consigned to the order of a bank, and forwarded the
bill of lading to the bank, with a draft upon Purvis for $755
attached, instructing the bank to deliver the bill of lading to
Purvis only upon payment of the draft. ’

The agreement for the sale of the car that had been destroyed
contained a warranty that the car would in certain particulars
compare favourably with certain other well-known makes of
cars: and there was a provision that the vendors’ “ demonstrator”
would deliver the machine. To demonstrate the qualities of the
second car, the plaintiffs sent their secretary, Steepe, to Mani-
toulin Island. They also notified their own sales-agent on the
Island that, while they felt that they must have payment before
delivery to Purvis, Steepe would “be right on the job to take the
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matter up with’ the agent; and they assured the agent that,
if the car was found not to be as represented, they would immedi-
ately forward their cheque.

Before the car reached the Island, the bill of lading, with the
draft attached, came to the hands of the bank; the draft was
presented; payment was refused; and the bank returned the
documents to the plaintiffs. When Steepe learned of this, he tried
to induce the plaintiffs to consent to the delivery of the car without
payment. This the plaintiffs would not do; but they authorised
the railway company (defendants) to make delivery upon receipt
of a cheque. Steepe had no knowledge that this authority had
been given; but Purvis apparently said that he bhad made or
could make arrangements with the bank. Accordingly, when
the car had reached Providence Bay, Steepe and Purvis went
there, and Steepe paid the freight charge to the wharfinger,
in whose custody the ear was, and induced him to let Steepe
take it away. Purvis then returned to Gore Bay; and, after a
day or two, Steepe followed in the car, and during the next few
days drove the car with Purvis in it to various places to which
Purvis wished to go. On the last of these days, a break-down
oceurred, and Purvis announced that he would not accept the car.
Steepe then left the car in Purvis’s barn, and returned to Strat-
ford. Correspondence ensued; Purvis adhered to his refusal to
accept the car; and finally took it to the wharf and put it in a shed,
where it still was when the action was tried, in the same condition
as when Steepe left it.

The plaintiffs’ claim depended upon the contract between
them and the defendants. The contract was in writing, in the
form of a bill of lading, signed by both parties. By it, the defend-
ants agreed to -carry the car to Providence Bay “if on its road,
otherwise to deliver to another carrier on the route to said desti-
nation;” and it was stipulated that the surrender of the original
bill of lading, properly endorsed, should be required before the
delivery of the car. Providence Bay is not on the defendants’
road; and they performed this part of their contract when they
handed the car over to the Meaford Transportation Company
(third parties) for carriage to Providence Bay. However, endorsed
upon the bill of lading was a condition making the defendants
“Jiable for any loss, damage, or injury to’ the car “caused by
or resulting from the act, neglect, or default of” the third parties.
The third parties have no wharf or warehouse of their own
at Providence Bay; their ships dock at the Government wharf,
and the goods arriving by these ships are delivered into the custody
of a wharfinger appointed by the Government and paid by the
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retention of part of the fees collected by him. He it was who
allowed the car to be taken without the surrender of the bill of
lading,.

It was not necessary to pass upon the question of the third
parties’ responsibility for the wharfinger’s act; for, even if the
unauthorised delivery to Steepe (or to Purvis, if it could besaid
to have been to him) was an “act, neglect, or default of”’ the third
parties, it did not cause or result in any ‘“loss, damage, or injury
to” the car; and so the condition endorsed upon the bill of lading
did not make the defendants liable. The car was not: lost;
if it ever got into the possession of Purvis, he refused to keep
it, and, if it is still on Manitoulin Island,'it is there because first
Steepe and then the plaintiffs refused to take it away.

Assuming that the defendants were responsible for the un-

authorised delivery, and guilty of a conversion of the car, the |

damages recoverable were limited to the real loss caused to the
plaintiffs by the deprivation of their control over the car, from
the time of the wrongful delivery until the time when their control
was re-established, if they chose to exercise it: Lemon v. Grand
Trunk R. W. Co. (1914), 32 O.L.R. 37. If there was any such
real loss, it was less than $25, the sum which was awarded to the
plaintiffs by the County Court, and which the defendants did not
object to pay. If the plaintiffs had a contract with Purvis by
which he came under obligation to pay for the car, nothing that
was done or omitted by the carriers or the wharfinger had relieved
him of that obligation; if there was no such contract, the plaintiffs
did not prove that they had sustained a real loss by saying that,
perhaps, if the third parties had refused to part with the car until
payment was made, Purvis might have paid the amount of the

draft. :
Appeal dismissed with costs.
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*DOMINION PAPER BOX CO. LIMITED v. CROWN
TAILORING CO. LIMITED.

Sale of Goods—Unfitness for Purpose Intended—Return of Part of
Goods only—Misrepresentation by Vendor’s Agent—Right to
Repudiate Whole Contract—Loss of Right by Retention of Part
of Goods—Warranty or Condition of Fitness—Breach—Right
to Reject Part—General Damages—Special Damage—Damages
in Respect of Quality of Goods Used or Retained—A ppeal—
Cross-appeal—Costs.

Appeal by the plaintiffs and cross-appeal by the defendants
from the judgment of the County Court of the County of York.

The appeal and cross-appeal were heard by MACLAREN, J.A,,
LENNOX, J., FERGUSON, J.A., and Rosg, J.

M. H. Ludwig, K.C., for the plaintiffs.

R. D. Moorhead, for the defendants.

RosE, J., read a judgment in which he said that the defendants
ordered from the plaintiffs 19,000 paper boxes; the plaintiffs made
and delivered to the defendants 8,500 boxes. The defendants
used some of these; but, finding that they were not strong enough,
returned to the plaintiffs what remained on hand, except so many
as the defendants thought they would need pending delivery to
them of boxes ordered from another maker, at the same time
sending to the plaintiffs a cheque for the price, as they computed
it, of the boxes used or retained. The plaintiffs refused to accept
the cheque or to acknowledge the defendants’ right to reject the
boxes, and sued in the County Court for the price of the boxes
delivered and for damages for breach of contract. The defend-
ants, besides denying that the boxes delivered were such as they
were bound to accept, alleged that they had suffered loss by reason
of the plaintiffs’ breach of contract to deliver boxes fit for the
purposes for which the boxes were intended; and, although they
did not put upon the record a formal counterelaim for such damages,
they gave evidence in support of their allegation, and at the trial
asked leave to amend by adding a counterclaim. The leave was
not expressly granted or refused, and the motion was renewed
before this Court.

At the trial, judgment was given in favour of the plaintiffs for
$105 and costs.
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The plaintiffs appealed, contending, that they had established
their right to payment for all the boxes delivered and to damages
for the defendants’ refusal to accept the whole number ordered;
and the defendants cross-appealed against the judgment for $105
and against the refusal of the trial Judge to give them damages
upon their counterclaim.

The defendants asked the plaintiffs to quote prices for boxes
such as the defendants required. The plaintiffs sent a salesman,
Skinner, to see the defendants. The defendants described to
Skinner the kind of boxes they required and told him of the pur-
pose for which they were required, and he left specimen boxes with
the defendants, assuring them that these boxes were suitable for
the purposes specified. The defendants accepted Skinner’s
assurance, and, relying upon his judgment, gave him the order.
As soon as the defendants began to use the boxes, it became
apparent that they were not fit for the purpose for which they
were required—that is, to contain parcels of clothing.

Skinner, in negotiating with the defendants, made a mis-
representation as to the use of the boxes by another dealer;
it was not a fraudulent misrepresentation; but it was a material
representation, inducing the contract, and Skinner was the man
put forward by the plaintiffs to negotiate the contract; so that
the defendants were entitled to repudiate upon learning the facts.
The right to repudiate because of this misrepresentation was a
right to repudiate the contract as a whole—the defendants could
not affirm as to part, as they did by retaining some of the goods,
and repudiate as to the remainder.  Therefore, they could not rely
upon the misrepresentation; and the inquiry was narrowed to the
effect of the breach of an alleged warranty or condition.

Through Skinner the defendants made known to the manu-
facturers the purpose for which the boxes were to be used; and they
relied upon the skill of the manufacturers to furnish boxes reason-
ably fit for that purpose; so that there was an implied condition
that the goods should be fit for the purpose; and, that condition
being broken, the defendants had the right to reject the goods.
The case fell within the 4th rule in Jones v. Just (1868), L..R. 3
Q.B. 197, rather than within the 3rd rule: see Ontario Sewer
Pipe Co. v. Macdonald (1910), 2 O.W.N. 483; Hopkins v. Jan-
nison (1914), 30 O.L.R. 305. :

The fact that specimen boxes were exhibited made no differ-
ence; the sale was not “by sample.”

In the case of a sale of a number of articles each one of which
must be of the kind and quality ordered, the purchaser is not
bound to reject or retain all: Molling and Co. v. Dean & Son
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Limited (1901), 18 Times L.R. 217. The defendants were en-
titled to accept some, as they did, and to reject the others. Gen-
eral damages are recoverable only where the property has passed:
Frye v. Milligan (1885), 10 O.R. 509; and there was no evidence
of special damage in respect of the boxes returned.

The only damages recoverable by the defendants were such as,
treating the stipulation as to quality as a warranty, they could
prove that they had sustained by the breach of that stipulation
in respect of the boxes used or retained. The defendants should
be allowed to amend their pleadings, and to have (at their own
risk) such damages ascertained in the County Court and set off
against the plaintiffs’ claim.

The judgment in favour of the plaintiffs should be reduced to
$99.87, the price of the boxes used or kept by the defendants,
with costs in the County Court upon the appropriate scale; the
plaintiffs to pay the costs of their appeal. No costs should be
specially taxed in respect of the cross-appeal, which did not
materially add to the expense in this Court; and the costs of the
reference back, if the defendants elected to take one, should be
in the discretion of the County Court Judge.

MacLArReN and FerGuson, JJ.A., concurred.
Lennox, J., dissented, for reasons briefly stated in writing.

Judgment below varied as stated by Rosk, J.

SeconDp DivisioNnanL CoOurr. Marcu 1st, 1918,

*CRAWFORD v. BATHURST LAND AND DEVELOPMENT
CO. LIMITED.

Company—Trustees and Directors—Breaches of Trust—Sums Paid
to Directors out of Price Paid by Company for Land—Right
of Shareholders to Compel Repayment to Company—Sum
Paid by Officers of Company to Director as Commission upon
Resale of Land—Right to Compel Repayment—Liability of
Directors for Repayment—Certain Directors not Directly Con-
cerned—ZEvidence.

Appeals by the defendants and cross-appeal by the plain-
tiff from the judgment of Masten, J., 11 O.W.N. 51, 37 O.L.R.
611.
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The appeals and cross-appeal were heard by MEREDITH,
C.J.C.P., RiopELL, LENNOX, and RosE, JJ.

I. F. Hellmuth, K.C., for the appellant Fullerton.

W. N. Tilley, K.C., and D. Urqubart, for the appellants
Murray, Gibson, and Bryan.

H. J. Macdonald, for the executors of the deceased defendant
Doran, appellants.

J. E. Lawson, for the defendant company.

A. C. McMaster and J. H. Fraser, for the plaintiff, respondent
and cross-appellant. ‘

Megrepita, C.J.C.P., read a judgment in which he said that
at the trial of the action the plaintiff’s claims were reduced to
four items, involving three separate questions; at the hearing of
the appeal, they were further reduced to three items, involving
two separate questions—the plaintiff abandoning the fourth item
and third question, upon which he had failed at the trial.

The items now in question were: $3,867.25 claimed from
the defendant Fullerton; the like sum claimed from the estate
of Doran, deceased; and a further sum of $8,121.22 claimed from
the same estate. The one question covered the first two items;
the third item involved another and altogether different question.

Question 1: whether the plaintiff can compel payment, to
the defendant company, of the first two items, the amounts of
which were received by the defendants Fullerton and Doran,
respectively, out of the price paid by the company for the land
in question. )

Question 2: whether the plaintiff can compel repayment to
the company of the amount of the third item, which was paid
by the company, or its officers, to Doran, in his lifetime, as a
commission upon & sale of the company’s lands.

These questions, the learned Chief Justice holds, were rightly
decided by Masten, J., in favour of the plaintiff.

The plaintiff had a right to enforce his interests in these matters
in the name of the company, though all other shareholders should
release theirs. :

The learned Chief Justice was also of opinion that the evi-
dence was sufficient to connect the defendants Gibson and Bryan
with the improper payment to Doran of the $8,121.22.

The appeal should be dismissed; and the cross-appeal, having
been abandoned, should also be dismissed.

LENNOX, J., agreed with the Chief Justice.

Rosg, J., read a judgment in which he said he agreed that the
defendant Fullerton and the Doran estate, respectively, must
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account for the payments made to Fullerton and Doran by Wallace
out of the profit made by him upon his sale to the defendant
Fullerton as trustee.

With regard to the item of $8,121.22, the learned Judge
reached the conclusion that there was no authority for the pay-
ment; that the Doran estate was liable; that the defendants
Fullerton and Murray, who signed the cheque, were also liable;
but that the other directors, the defendants Gibson and Bryan,
were not liable.

RippELL, J., agreed with Rosg, J.

Appeal dismissed; RippELL and Rosk, JJ., dissenting
on one point.

Seconp Divisionar Courr. Marcu 1sr, 1918.
*COOK 'v. HINDS.

Company—Directors—Remuneration for Services as Managers—
By-law—Necessity for Approval by Shareholders—Duties of
Directors as Servants or Agents of Company—Application of
Law of Principal and Agent—Breach of Duties—Destruction
of Future Prospects of Company—~Construction Company—
Obligations to Carry out €ontracts and Attract Further Business
—Inseparable Duties.

Appeal by the plaintiff from the judgment of MasTEN, J., 12
0.W.N. 404.

The appeal was heard by Mereprth, C.J.C.P., RippELL,
LENNOX, and Rosg, JJ.

Wallace Nesbitt, K.C., and A. M. Stewart, for the appellant.

R. McKay, K.C., for the defendants, respondents.

RippeLy, J., in a written judgment, said that, in all matters of
consequence in this appeal, he accepted the findings of fact of the
trial Judge and based thereon the findings about to be made.

The defendants, directors of a construction company, and
acting as servants or employees of the company, made up their
minds as early as July or August, 1911, that, swhile they would
faithfully act as servants of the company in completing contracts

. 49—13 o.w.N.



472 THE ONTARIO WEEKLY NOTES.

already entered into, they would not endeavour to obtain any
further contracts for the company. In July or August, 1911,
G. S. Deeks spoke to the Canadian Pacific Railway officials and
told them that any future contracts would not be taken for the
company but for himself and his confrére. This continued to be
the fixed purpose and intention of the defendants. They carried
on the affairs of the construction company in an eminently
satisfactory manner so far as the construetion contracts were
concerned, i.e., so far as the carrying out of contracts already
entered into was affected; but they did so in such a way as to
destroy the business of the company and prevent its success in
procuring further business to do.

«Where the transactions between a principal and his agent are
severable, and in some of them the agent has been honest whilst
- in others he has been dishonest, he is entitled to his commission
in all the cases in which he has been honest, but is not entitled to
it in the instances in which he has been dishonest:” head-note in
Nitedals Taendstikfabrik v. Bruster, [1906] 2 Ch. 671. 'And it is
equally clear that where the agent is to be paid for several insep-
arable duties, unfaithfulness—even without fraud—in the per-
formance of any one of those duties will disentitle him to all
remuneration: cf. what is said by Kennedy, J., in Hippisley v.
Knee Brothers, [1905] 1 K.B. 1, at p. 9.

Remembering that it was the duty of faithful servants,
agents, employees—whatever name may be thought proper—so
to carry on the business of the company as to attract further -
business and not to put the company out of business, . the
learned Judge could not think that the defendants were faithful
to the company at all—the duties were not severable, but in-
separable.

Reference to Palmer v. Goodwin (1862), 13 Ir. Ch. R. 171, 172.

The defendants might very steadily and very faithfully com-
plete the contracts already had, and yet very steadily and very
completely destroy the company’s business prospects—they had
the general management of the company’s business, not simply the
supervision of work in the field. They failed in their duty at
least as early as August, 1911, and thence continuously till the
close of the company’s business.

The learned Judge said that he was not applying any supposed
rule of trusteeship on the part of directors, but the ordinary rules
governing principal and agent; and, upon the application of these
rules, the defendants were not entitled to any remuneration from
the company whose whole future they were ruining, even had it
previously been understood that they should be paid.
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Not being entitled to remuneration after August, 1911, they
could not receive from the company any remuneration for that
time without the unanimous consent of the shareholders.

The by-law provided for remuneration from the 1st May, 1909,
to the 23rd February, 1912. This must be set aside on this record.
There is no need of expressing any opinion as to whether, had the
by-law limited remuneration to August, 1911, as the latest date,
it would be valid.

Nor did the learned Judge consider the argument that the
by-law was not bona fide.

The appeal should be allowed with costs here and below.

LenNox and RosE, JJ., for reasons stated by each of them in
writing, agreed that the appeal should be allowed.

MEerepiTH, C.J.C.P., read a dissenting judgment.
~ Appeal allowed; MereDITH, C.J.C.P., dissenting.

HIGH COURT DIVISION.
MippLETON, J., IN CHAMBERS. FEBRUARY 25th, 1918.

*Re SHEPARD AND ROSEVEAR AND MOYES CHEM-
ICAL CO. LIMITED.

*Re MOYES CHEMICAL CO. LIMITED AND HALSTED.

Mortgage—Mortagors and Purchasers Relief Act, 1915—Applica-
tion of, to Derivative. Mortgage—Stay of Proceedings wpon
Mortgage—DMotion by Mortgagee, Maker of Derivative M ortgage
—Motion for Leave to Commence Proceedings against Original

Mortgagors—Agreement to Pay Higher Rate of Interest—
Costs. :

Motion by the Moyes Chemical Company Limited for an
order for leave to commence proceedings against George Shepard
and Charles L. Rosevear, the makers of a mortgage to the ap-
plicants and the owners of the mortgaged land, if the Court
should be of opinion that such proceedings should be allowed;
and for an order staying the proceedings instituted by the execu-
tors of James Addison Halsted, deceased, under the Winding-up
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Act, against the applicants, and restraining the executors from
commencing an action or other proceedings against the applicants
upon their covenant to pay to the deceased Halsted the sum of
$4,000 secured by an assignment of the Shepard and Rosevear
mortgage by the applicants to him. ;

The motion was made under sec. 2 of the Mortgagors and
Purchasers Relief Act, 1915, 5 Geo. V. ch. 22.

H. J. Martin, for the applicants.
H. A. Newman, for Shepard and Rosevear.
F. J. Hughes, for the executors of Halsted.

MIDDLETON, J., in a written judgment, said that the land was
worth $34,000; there was a first mortgage upon it for $15,000;
the applicants’ mortgage was a second mortgage for $4,900;
and the derivative mortgage to Halsted was for $4,000.

As between the mortgagors (Shepard and Rosevear) and the
applicants, it had been arranged that the mortgage should stand
at 7 per cent. interest. The mortgagors could not pay by reason
of war conditions; and there seemed to be such a margin in the
property that the delay could not prejudice the applicants.

The interest upon the derivative mortgage to Halsted was at

1014 per cent. The executors contended that a derivative mort-

gage is a mortgage of personal property, and not within the
Mortgagors and Purchasers Relief Act, 1915.

What must be ascertained is the intention of the statute.
It relates to “the recovery of money secured by mortgage” (sec.
2 (1) (a)), and prohibits action, in certain circumstances, to
recover money ‘“secured by any mortgage of land or any interest
therein” (ib.) A mortgagee has an “interest in land” and the
loan upon the derivative mortgage is money secured by a mort-
gage of this interest, and so the statute prevents action to recover
it, not only as against the land, but by any collateral remedy.

On the merits, the application should be granted and pro-
ceedings stayed. :

The applicants should have their costs, $20 against the mort-
gagors and $20 against the executors of Halsted, to be paid in
10 days. ;
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Rosg, J., in CHAMBERS. FeBrUARY 25th, 1918.
Re HUTSON AND DAVIDSON.

Mortgage—Application for Leave to Enforce by Foreclosure or Sale—
Mortgagors and Purchasers Relief Act, 1915, sec. 2—Applica-
tion Granted unless Mortgagors Agree to Terms—Increase in
Rate of Interest.

Motion by mortgagees, under sec. 2 of the Mortgagors and
Purchasers Relief Act, 1915, 5 Geo. V. ch. 22, for leave to take
proceedings for foreclosure or sale.

E. G. Long, for the applicants. :
A. T. Hunter, for the mortgagors.

RosE, J., in a writfen judgment, said that he thought this a
case for an arrangement something like that made in Re Thomas
and Morris (1915), 8 O.W.N. 403. He would grant leave to
commence proceedings unless the mortgagors would increase the
rate of interest to 614 per cent. and pay over to the mortgagees

the net revenue derived from the mortgaged premises. Pro-

vision ought to be made: (a) for the furnishing of periodical
statements of income and disbursements; (b) that the annual
payments of $1,000 on account of the principal of the first mortgage
and all the interest upon that mortgage should be taken into
account in arriving at the net revenue; (¢) that the mortgagees
might apply if any statement was not furnished or was unsat-
isfactory, or if any payment was not made. The parties would
probably be able to agree upon the details of the arrangement;
but, if there should be difficulty, they might speak to the learned
Judge.
. The mortgagees ought to have the costs of this motion.
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FavLconBripgE, C.J.K.B. FEBRUARY 26TH, 1918.

TEESON v. GRAND TRUNK R.W. CO. AND TORONTO
R.W. CO.

Negligence—Street Ratlway Crossing Tracks of Grand Trunk
Railway—~Street-car  Stopping on Crossing—Danger from
Engine—Panic among Passengers on Street-car—Injury to
Passenger—Negligence of both Cempanies—Defective Condi-
tion of Appliances—Failure to Operate Gates—Absence of
Contributory Negligence.

Action for damages for injuries sustained by the plaintiff by
reason of the negligence of the defendants.

The action was tried without a jury at Toronto.

T. N. Phelan, for the plaintiff.

D. L. McCarthy, K.C., for the defendants the Grand Trunk
Railway Company.

Peter White, K.C., for the defendants the Toronto Railway
Company.

FaLcoxBripGE, C.J.K.B., in a written judgment, said that on
the 5th April, 1917, the plaintiff, a widow, was a passenger on an
east-bound car of the Toronto Railway Company—a car carrying
from 30 to 35 passengers. This car proceeded to cross the tracks
of the Grand Trunk Railway Company at De Grassi street. ‘While
the car was in the act of crossing the Grand Trunk tracks, it was
brought to a stop on the tracks, and at that moment the head-
light of a Grand Trunk train was seen to the north—whether
actually approaching or not was not quite clear, but at any rate
a lady cried out, “Oh, the engine is on top of us!” and a panie
ensued among the passengers; a rush was made for the' door, and
the plaintiff was jostled or carried out of the car, and sustained
personal injuries. She alleged negligence on the part of both
defendants.

The learned Chief Justice finds that there was negligence on
the part of the Toronto Railway Company in that the motorman
proceeded to cross the Grand Trunk tracks without first looking
for trains, and stopped his car on the tracks of the Grand Trunk.

There are three measures of precaution which are or ought to
be adopted in order to prevent what happened here:—

(a) The furnishing and placing in position and maintanance
of the derail. This is the duty of the Toronto Railway Company.
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(b) Gates to prevent street-cars from going on the tracks
when a train is expected.

(¢) Semaphores.

The cost of the erecting of the semaphores, gates, and derails,
and their attachments, is borne and paid by the Grand Trunk
Railway Company. _

The learned Chief Justice finds that the Toronto Railway
Company was also guilty of negligence in respect of the plant op-
erating the derail switch; that the set-screw was in a defective
condition, and had been, from its appearance, in that condition
forso long a time that a reasonable inspection would have revealed
its condition.

He also finds that the Grand Trunk Railway Company was
guilty of negligence in failing to operate the gates until it was
too late: When any defect existed in the operation of the gates,
the Grand Trunk Railway Company should have placed a
watchman with a flag or lantern to supply the place of the gates.

The plaintiff should have leave to make any amendments that
may be necessary in view of the above findings.

There was no contributory negligence on the part of the
plaintiff. She was placed in a position of danger, and followed
the natural instinet of self-preservation, if indeed she got off the
car of her own volition. Probably she was thrown or hustled off
by the other passengers.

The actual damages proved were $163; to this should be added
$500 for the injury to_her nervous system; and there should be
judgment for the plaintiff against both defendants for $663, with
costs on the Supreme Court scale.

As between the defendants there was no third party notice
or claim for indemnity.

The finding being that both defendants were negligent, the
cases cited by counsel for the Grand Trunk Railway Company
do not apply so as to exonorate that company.
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MippLETON, J. FEBRUARY 27TH, 1918.
*RE ASPEL.

Will—Construction—Charitable Gifts—Inaccurate Description of
Objects of—A scertainment by Evidence—Undisposed of Residue
—Claim to, by Executors for themselves Beneficially—Trustee
Act, sec. 58—I ndication to the Contrary tn Will—Provision for
Remuneration of Executors—Claim of Charities to Residue—
General Gift for Charitable Purposes—Testator without Living
Relations—Executors Holding in Trust for Crown—Inquiry
for Claimants. ;

Motion by the executors of the will of William Aspel for an
order determining questions arising as to the meaning and con-
struction of the will.

The motion was heard in the Weekly Court, Toronto.

W. T. Evans, for the executors.

G. H. Sedgewick, for the Corporation of the City of Hamilton.

E. F. Lazier, for the Hamilton Health Association.

W. S. MacBrayne, for the Synod of the Diocese of Niagara.

S. H. Slater, by appointment, for the unknown heirs or next of
kin of the testator.

A. H. Gibson, for the Aged Women’s Home and Hamilton
Veteran Association.

J. M. Godfrey, for the Muskoka Sanatorium.

J. R. Cartwright, K.C, for the Crown.

MIDDLETON, J., in a written judgment, said that the testator

(who resided in Hamilton and died in July, 1917) gave seven

pecuniary legacies, amounting in all to $9,300, and his estate
amounted to almost $12,000.

“To the Old Man’s Home, John Street North” the testator
gave $1,000; and to “The Old Woman’s Home, John Street North”’
$1,000. Upon the evidence, these two legacies were intended
for a municipal institution—the House of Refuge—in the city
of Hamilton, commonly called ““The Old Men’s Home’’ and the
“Old Women’s Home,” the front of which is upon Burlington
street, but the main street leading to it being John street.

The next bequest was $1,000 to ‘“the Sanatorium.” This
was, no doubt, intended for the “Sanatorium’ on the Hamilton
““mountain,” maintained by the Hamilton Health Association.

Next, there was a gift of “$1,000 to the Salvation Army of
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this city.” The Salvation Army, having branches in Hamilton,
will take this legacy for use in connection with its work carried
on in Hamilton.

Next, $5,000 “to the Niagara Diocese of the Church of Eng-
land.” This meant the Synod of the Diocese of Niagara.

The $100 given “to the 13th Regiment Veteran Society
Fenian Raid 1866 goes to ‘“the Hamilton Veteran Association
of 1866.”

The testator appointed executors to act “for the consideration
of 8 per cent. of the whole estate as set forth in this my will.”
This gave the executors 8 per cent. of the whole estate as remuner-
ation for their care, pains, and trouble.

As to the residue, the testator was unmarried, and, so far as
known, had no relations.

The Crown claimed an escheat; the executors contended that
they took beneficially; counsel for the Synod contended that
the residue should be divided among the named charities pro rata,
or that a scheme should be devised for distribution among char-
ities; and counsel appointed to represent the heirs or next of kin
asked that a reference to inquire for claimants and report should
be directed. : ,

As to the executors’ contention, the position is defined by see.
58 of the Trustee Act, R.S.0. 1914 ch. 121. If in the will the
Court can find any indication of a contrary intention, the execu-
tors cannot hold beneficially, and, in the absence of next of kin,
will hold for the Crown. The indication of a contrary intention
is found in the provision made for them of a percentage for their
services. ; :

Reference to Middleton v. Spicer (1783), 1 Bro. C.C. 201, 205.

As to the clatms of the charities, there was no gift of anything
more than the named amount to any. The fact that in the
event of a deficiency the legacies must abate, because there is not
enough to answer the testator’s bounty, does not augment the
gift if there is a surplus, for there is no gift of it. For the same
reason, the contention that there is a general gift for charitable
purposes fails.

Reference to Attorney-General v. Mayor of Bristol (1820),
2J. & W. 307.

An inquiry for claimants should not be directed. The resid-
uary estate must bear the costs of administration and of this
motion, and the executors’ percentage. If the costs of an inquiry
were added, the estate would be depleted to the vanishing point.
The Crown would readily deal with any meritorious claim.

Costs of all parties out of the estate.
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SUTHERLAND, J. FEBRUARY 281H, 1918.
WESTCOTT v. CITY OF WOODSTOCK.

Highway—Nonrepair—Opening in Roadway—Absence of Guard—
Injury to Bicyclist—Defective Eyesight—N egligence—Absence
of Contributory N egligence—Damages.

Action for damages for injuries sustained by the plaintiff by
reason of nonrepair of a highway in the city of Woodstock.

The action was tried without a jury at Woodstock.
W. T. McMullen, for the plaintiff.
Frank Arnoldi, K.C., and P. McDonald, for the defendants.

SUTHERLAND, J., in a written judgment, said that the defend-
ants, the Corporation of the City of Woodstock, through their
Board of Water Commissioners, made excavations in the roadway
in Dundas street for the purpose of laying a water-main. The
" earth was piled up on the margins of the excavations or trenches,
and formed a bank or mound, which was plainly visible and
indicated excavations; but no watchman was employed and no
guard put up across the open ends of the trenches. The
plaintiff, a man of 74 years, suffering from failing eyesight, on the
25th April, 1917, shortly before noon, was riding along Dundas
street, upon a bicycle; he fell or rode into the end of one of the
trenches, and was injured.

The learned’ Judge said that, while the plaintiff, on account of
his defective eyesight, might not have seen the mound as soon as
an ordinary person would, and this might have caused him to
make a sharper turn into the vacant space in the street, thereby
causing him to go a little into the end of the bank, no accident
would have occurred had the end of the trench been guarded, as it
should have been, having regard to its depth and proximity to
the space along which the plaintiff was obliged to travel.

Reference to Homewood v. City of Hamilton (1901), 1 O.L.R.
266.

The defendants were negligent in leaving the end of the trench
without any adequate guard; and contributory negligence could
not be imputed to the plaintiff.

Damages assessed at $800. Judgment for the plaintiff for
that sum, with costs. ‘
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MASTEN, J., IN CHAMBERS. MarcH 1st, 1918.

*INGERSOLL PACKING CO LIMITED v. NEW YORK
CENTRAL AND HUDSON RIVER R.R. CO. AND
- CUNARD STEAMSHIP CO. LIMITED.

Writ of Summons—Service on Foreign Corporation-defendant by
Serving Agent in Ontario—Question of Fact whether Agent
Proper Person to Serve—Lumited Powers of Agent—Rule 23.

Appeal by the defendant the Cunard Steamship Company
Limited from an order of the Master in Chambers dismissing the
appellant company’s application to set aside the service of the
writ of summons upon one E. T. Boland, for the appellant com-
pany, a foreign corporation.

J. H. Moss, K.C,, for the appellant company.
H. 8. White, for the plaintiff company.

MaSTEN, J., in a written judgment, said that Boland was an
employee in Toronto of the Robert Reford Company Limited, a
company incorporated under the laws of Canada, having its
head office in Montreal, and having power to carry on business
connected with lines of steamships. Boland was the agent and
representative in Toronto of the Reford company, and, as an
employee of that company, acted as agent in Toronto for the
appellant company. ;

The action was for breach of duty in respect of the carriage
of bacon.

The appellant company had no place of business of its own in
Ontario; and, so far as it acted in Ontario, it acted through the
Reford company, with which it had had relations for many years.

The appellant company contended that neither Boland nor
the Reford company represented the appellant company in
Ontario in such a manner as to permit service of the writ upon it
by serving Boland in Ontario.

The Reford company’s office in Toronto was maintained
exclusively by itself, and not by the appellant company. The
services rendered to the appellant company by Boland were paid
for by a commission on the business done and by an annual
payment of $2,000 by the appellant company to the Reford
company for services throughout Canada.

Boland’s powers in regard to the passenger and goods-carrying
business of the appellant company were limited. If an applica-
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tion was made to him for a passage or a freight contract, he had to
communicate with the appellant company’s office in New York,
or with the head office of the Reford company in Montreal; he
had no power to allot space or fix a rate, nor to modify or vary
rates.

The cases Okura & Co. Limited v. Forsbacka Jernverks
Aktiebolag, [1914] 1 K.B. 715, and Thames and Mersey Marine
Insurance Co. v. Societa di Navigazione a Vapore del Lloyd
Austriaco (1914), 30 Times L.R. 475, were relied upon by the
appellant company.

After quoting some of the opinions in the first mentioned case,
the learned Judge said that the English principle was that the
foreign corporation must be “here,” and that it could only be
“here’’ if it had a branch or representative ‘“here” who could do
things—not a mere conduit-pipe to receive proposals and report
answers.

But the Ontario Rule 23 is much wider than the English
Order IX., Rule 8.

Reference to Wagner v. Erie R.R. Co. (1914), 6 O.W.N. 386.

Rule 23, after providing that “a writ of summons ;
may be served on a corporation by service on . . . the
clerk or agent of such corporation or of any agency thereof in
Ontario,” proceeds: “Any person who, within Ontario, transaets
or carries on any of the business of, or any business for, any cor-
poration whose chief place of business is without Ontario, shall,
for the purpose of being served as aforesaid, be deemed the agent
thereof.” 3

The Reford company was such a person and was to be deemed
the agent of the appellant company, and the service upon Boland
for the appellant company was effective.

Appeal dismissed with costs to the plaintiff company upon
final taxation in any event of the action.

Re LincoLN AND St. Louis—LENNOX, J.—MARcH 1.

Vendor and Purchaser—Agreement for Sale of Land—Objection to
Title—Exercise of Power of Sale in Mortgage—N otice—Service—
Validity—N otice Left in House of Mortgagor, but not Handed to her—
Application under Vendors and Purchasers Act—Costs.]—Motion
by John H. Lincoln, the vendor of land, under the Vendors and
Purchasers Act, for an order declaring that the applicant had
made out a good and marketable title to the land which he had
agreed to sell to William A. 8t. Louis, and that the objection made



e

QUINN v. THOMPSON. 483

by St. Louis to the title, viz., that notice of exercising the power
of sale contained in a mortgage from Lena Muchler to George H.
Black was not properly served upon Lena Muchler, was invalid.
The motion was heard in the Weekly Court, London. Lexxox
J., in a written judgment, said that the affidavits and papers
filed shewed that Lena Muchler and her husband did ull they
could to prevent service of the notice upon her, and succeeded in
preventing the officer from actually delivering the notice into
her hands; but she was fully and definitely informed by the officer
of the nature, object, and contents of the notice, and it was left
in the house for her, and was then and thereafter under her control.
No doubt she read it; but, whether she did or not, it was a valid
and effective service. - Order made as asked by the vendor, with
costs to the purchaser against the vendor, as the objection was
reasonable; no other costs. J. A. McNevin, for the vendor.
A. B. Drake, for the purchaser. J. M. McEvoy, for Lena Muchler.

QuinN v. THOMPSON—LENNOX, J.—MARCH 1.

Mortgage—Moneys Advanced upon Security of Mortgage Paid
to one of the Mortgagors—Conversion of Share of the other Mortgagor
—Authority for Payment to one only—Absence of Written A uthority
—DEvidence—Lien or Charge on Land of Mortgagor Converting
Share of Co-mortgagor—Declaration of Rights—Costs.]—Action for
a declaration that a certain mortgage formed no charge upon
the lands of the plaintifls and for an injunction and other relief.
The action was tried without a jury at Owen Sound. LENNOX,
J., in a written judgment, said that the question at the trial was,
whether the mortgagee, the defendant Emily M. Thompson,
had properly accounted for and paid the $2,500 for which the
mortgage in her favour was executed by the plaintifis ard the
defendant James Quinn. The evidence shewed that she had.
The cheque for the money advanced was made payable to the
defendant James Quinn; prima facie, it should have been payable
to the plaintiff Walter T. Quinn and.the defendant James Quinn
jointly; but, although there was no written authority from Walter
T. Quinn, it appeared that he had instructed the mortgagee’s
solicitor to make the cheque payable to James Quinn. The
plaintiffs were entitled to relief against the lands of James Quinn,
with full taxable costs of the action, for the defendant James
Quinn, by conversion of the money, occasioned the litigation.
There was no ground for saying that more than $800, or one
half of the mortgage moneyafter payment of the prior mortgage,
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should have come to the hands of Walter T. Quinn. The defend-
ant Thompson should have a declaration of her rights. Judgment
declaring that the mortgage is a good, valid, and subsisting security,
against the parties who executed it, upon the lands described
in the instrument, in so far as the parties executing it had title,
for the amount purported to be secured thereby; that, without
prejudice to the rights of the defendant Thompson under her
mortgage, the plaintiffs are entitled to a lien and charge upon
the lands of the defendant James Quinn or his interest therein,
and to priority and exoneration ete. ~ No order as to costs between
the plaintifts and the defendant Thompson. The minutes of the
judgment to be submitted to the learned Judge. W. H. Wright,
for the plaintiffs. W. S. Middlebro, K.C., for the defendants.

Drury v. BEECROFT—LENNOX, J.—MARCH 1.

Account—Action for—Surplus after Satisfaction of Mortgage-
claim—Prima Facie Case of Existence of Surplus not Shewn—
Dismissal of Action.]—Action by Richard Drury and wife for an
account and payment of surplus moneys in the hands of the
defendant after a sale of property which the plaintiffs mortgaged
to him and the equity of redemption in which they afterwards
released to him. The defendant executed a declaration of trust
in favour of the plaintiffs. The action was tried without a jury
at Barrie. LENNOX, J., in a written judgment, discussed the
facts and the position of the parties at some length and inter-
preted the declaration of trust. He was of opinion that the
plaintifis must at the very least make a prima facie case by
shewing that the defendant’s claim was overpaid, and that there
was something, more or less, coming to them. The right of the
defendant to retain what would satisfy his mortgage-claim, accord-
ing to its terms, had not been questioned upon the pleadings -
nor at the trial. Courts do not sit for the purpose of trying
hypothetical cases or determining remote possibilities. There
was no merit nor substance in the action. An account should not
be directed for experimental purposes. Judgment dismissing the
action—without costs if the plaintiffs do not appeal. J. G.

Guise-Bagley, for the plaintiffs. W. A. Boys, K.C., for the de-
fendant. A
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HoNSBERGER V. HOSHEL—SUTHERLAND, J.—MARCH 1.

Master and Servant—Injury to Servant—Infant Working in
Factory—Dangerous Machine—Want of Guard — Factory Shop
and Office Building Act, R.S.0. 191} ch. 229—Disobedience of
Instructions—Servant Awuthor of own Injury.]—The plaintiff,
a boy of 15 years, sued by his next friend, his father, for damages
on account of injuries sustained while operating a honey-extract-
ing machine in the defendant’s factory. The allegation was,
that the machine was dangerous, and was not, at the time of the
accident to the plaintiff, properly or safely guarded, as required
by the provisions of the Factory Shop and Office Building Act,
R.S.0. 1914 ch. 229. The action was tried without a jury at
St. Catharines. SUTHERLAND, J., in a written judgment, after
describing the machine and stating the effect of the evidencs,
said that he had come to the conclusion that the accident oc-
curred through the disobedience of the plaintiff of the definite
instructions given to him by the defendant not to reach over the
machine; and that, being aware of the risk and danger incidental
to so doing, he was the author of his own injury. Aection dis-
missed with costs, if asked. H. H. Collier, K.C., and C. J. Bow-
man, for the plaintiff. A. C. Kingstone, for the defendant.
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See Assessment and Taxes, 1, 4
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APPEAL—(Continued).

Husband and Wife, 6—Insurance, 8—Interest, 1, 2—Land-
lord and Tenant, 6—Limitation of Actions, 2, 4—Mechanics’
Liens, 2—Mortgage, 3, 4—Municipal Corporations, 4—
Negligence, 8—Ontario Temperance Act, 1, 2, 6—Practice, 1
—Principal and Agent, 2, 3—Railway, 4—Sale of Goods. 5—
Street Railway, 2, 3—Trespass—Trial, 2—Vendor and Pur-
chaser, 2—Water, 3—Will, 25—Writ of Summons, 1.

APPEARANCE.
See Mortgage, 1—Partnership, 2—Practice, 1—Writ of Summons,
i 5
APPELLATE DIVISION.
See Appeal.

APPORTIONMENT.
See Attachment of Debts, 2—Executors and Administrators, 4—
Schools.

ARBITRATION AND AWARD.
1. Innocent Misconduct of Arbitrator—Evidence Improperly
Admitted—Compromise Award Set aside. Re Garfunkel and
Hutner, 13 O.W.N. 179.—KgLLy, J.

2. Submission in Lease—Valuation of Buildings—Application
under Rule 604 for Determination of Questions as to Construc-
tion of Submission—Remedy by Stated Case under Arbitra-
tion Act, R.8.0. 1914 ch. 65, sec. 29—Refusal of Application
—Judicature Act, R.S.0. 1914 ch. 56, sec. 16 (b). *Re
Toronto General Trusts Corporation and M, ¢Conkey, 13 O.W.N.
281.—MIDDLETON, J.

See Appeal, 5—Costs, 2—Ditches and Watercourses Act—FEase-
ment, 1-—Husband and Wife, 2, 8—Municipal Corporations,
7—Railway, 4.

ARREST.
See Alien Enemy, 1—Criminal Law, 10—Malicious Arrest—
Ontario Temperance Act, 10.

‘ ARSON.
See Appeal, 2. %
ASSAULT.
See Insurance, 2—Malicious Arrest.
ASSESSMENT.

See Workmen’s Compensation Act.
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ASSESSMENT AND TAXES.

1. Appeal from Order of Ontario Railway and Municipal Board—

Question of Fact—Assessment Act, R.S.0. 1914 ch. 195,
sec.. 80 (6)—Business Assessment—-‘ Business of a Distiller”’
—Sec. 10 (1) (a) of Act. Re Hiram Walker & Sons Limited
and Town of Walkerville, 12 O.W.N. 297, 40 O.L.R. 154.—
Arp. D1v.

. Business Tax—Bank Ceasing to Do Business in Municipality—
Taxes Based on Assessment of Previous Year—Assessment
Act, sec. 95 (3) (7 Geo. V. ch. 45, sec. 9)—“Removal from
Municipality of Person Assessed’—*‘ Person”’—Interpreta-
tion Act, sec. 29 (x)—Assessment Act, secs. 10,7565.70; 90%=
Court of Revision—Power to Remit Taxes—Assessment Act,
sec. 118 (1) (7 Geo. V. ch. 45, see. 11). City of Toronto v.
Quebec Bank, 13 O.W.N. 135, 40 O.L.R. 544.—MASTEN, J.

_ Income Assessment—Town Corporation—Telephone Company
—_Assessment Act, R.S.0. 1914 ch. 195, sec. 14—5 Geo. N
ch. 36, sec. 1—Gross Receipts from Equipment in Town—
Receipts from Long Distance Lines—Central Exchange
Situated in Town. Re Temiskaming Telephone Co. Limited
and Town of Cobalt, 13 O.W.N. 148.—HAywagD, JUN. Disr.
Codds

_ Remission of Taxes—Business Tax—Assessment Act, 1904,
4 Edw. VII. ch. 23, sec. 112, Amended by 10 Edw. VII. ch. 88,
sec. 20—Powers of Court of Revision and County Court
Judge on Appeal—‘Taxes Due’—Taxes actually Paid—
Right to Recover from Municipality Counterclaim—Aban-

donment. Taylor v. City of Guelph, 13 O.W.N. 168, 41 O.L.R.

33.—Aprp. Div.

. Taxation by Municipality of “Salary” of J udge—*‘Income’’—
Powers of Provincial Legislature—Exemptions—Assessment
Act, 4 Edw. VII. ch. 23, secs. 2 (8), 3, 5 (14); R.S.0. 1914
ch, 195, secs. 2 (e), 5 (15)—Omission of Word “Imperial’—
“Office” of Judge. City of Toronto v. Morson, 12 O.W.N.
336, 40 O.L.R. 227.—App. Di1v.

. Telephone Company—Income Assessment—Village Muni-
cipality—Assessment Act, R.S.0. 1914 ch. 195, sec. 14 (1)—~—
Amendment by 5 Geo. V. ch. 36—Income Derived from Out-
side Stations. Re Bell Telephone Co. of Canada and Village
of Lancaster, 13 O.W.N. 17.—LIppELL, JUN. Co. Cd:

See Limitation of Actions, 2, 5—Will, 20.
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ASSESSMENT OF DAMAGES.
See Contract, 6.

ASSIGNMENT FOR BENEFIT OF. CREDITORS.
See Assignments and Preferences, 1, 2, 3—Constitutional Law, 3—
Landlord and Tenant, 2—Sale of Goods, 6.

ASSIGNMENT OF CHOSE IN ACTION.
See Promissory Notes, 5. :

ASSIGNMENT OF CONTRACT.
See Contract, 8.

ASSIGNMENT OF DEBT.
See Attachment of Debts, 1.

ASSIGNMENT OF JUDGMENT.
See Company, 7.

ASSIGNMENT OF MORTGAGE.
See Mortgage, 11.

ASSIGNMENT OF RENT.
See Attachment, of Debts, 2.

ASSIGNMENTS AND PREFERENCES.

1. Assignment for Benefit of Creditors—Agreement of three
Principal Creditors with Debtors that all Creditors be Paid
pro Rata—Consideration—Mortgage Made to one of three—
Assignments and Preferences Act, R.S.0. 1914, ch. 134—
Action by Assignee to Make Mortgage Available for all
Creditors—Addition of Creditor as Plaintiff Suing on Behalf of
all—Equalising of Payments as of Date of Agreement—
Distribution of Assets—Accounting. Mortimer v. Fesserton
Tivmber Co. Limited, 12 O.W.N. 273, 40 O.L.R. 86.—Arp. Div.

2. Assignment for Benefit of Creditors—Creditor Holding Mort-
gage as Security—Valuation of, at Amount of Claim-—Re-
lease by Assignee of Equity of Redemption—Effect upon
Right of Creditor against Surety for Part of Claim—Right
to Credit in Account—Guaranty—Discharge—Satisfaction—

- Assignments and Preferences Act. Union Bank of Canada
V. Makepeace, 13 O.W.N. 74, 40 O.L.R. 368.—MipprETON. J.
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ASSIGNMENTS AND PREFERENCES—(Continued).

3. Assignment for Benefit of Creditors—Land of Insolvents—
Release of Equity of Redemption by Assignee to Mortgagee—
Inspector of Insolvent Estate—Fiduciary Position—Trustee
—Constructive Trustee—Limitations Act—Application to
Constructive Trust—Secs. 2 (a), 5, 32, 47 (2)—DBar to Action
—Release Construed as Assent by Assignee to Retention by
Creditor of his Security—Assignments and Preferences Act,
R.S.0. 1897 ch. 147, sec. 20 (4). *Taylor v. Davies, 13 O:W.N.
323, 365.—Arp. D1v.

See Constitutional Law, 3—Landlord and Tenant, 2—Sale of
Goods, 6.

ATTACHMENT.
See Contempt of Court, 2.

ATTACHMENT OF DEBTS.

1. Moneys Payable by Judgment Debtor to Railway Company—
Assignment to Bank—Security for Indebtedness of Judgment
Debtor (Customer) to Bank—Attaching Order Served upon
Railway Company and Bank—Validity of Assignment—
Absence of Fraud and Insolvency—State of Accounts between
Bank and Customer at Time of Service—No Sum Due to
Customer — Possible Subsequent Indebtedness— Apparent
Surplus—Unascertained Amount—Property in Debt Attached
— Execution in Hands of Sheriff Binding Goods of Judgment
Debtor—Knowledge of Bank—Execution Act, secs, 10, 20—
Rule 590. Rat Portage Lumber Co. v. Harty, 12 O.W.N. 211,
13 O.W.N. 33, 40 O.L.R. 322.-—MasTEN, J.—APP. D1v.

9. Rent of Land—Service of Attaching Order before Gale-day—
Effect of Previous Attaching Order—Effect of Writ of Fi. Fa.
Lands—Accrual of Rent de Die in Diem—Apportionment
Act, R.8.0. 1914 ch. 156, sec. 4—Pro Rata Part of Rent—
Assignment of Rent by Debtor—Validity—Evidence. Holli-
day v. Bank of Hamilton, 12 0.W.N. 318, 40 O.L.R. 203.—
Arp, Div.

ATTEMPT.
See Criminal Law, 3.

ATTORNEY-GENERAL.
See Constitutional Law, 4—Ontario Temperance Act, 6.

AUCTION.
See Principal and Agent, 1.
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AUTOMOBILE.
See Negligence, 1, 3, 11—Motor Vehicles Act—Ontario Temper-
ance Act, 8.
AWARD.

See Appeal, 5—Arbitration and Award—Costs, 2—Ditches and
Watercourses Act—Easement, 1—Husband and Wife, 2, 8—
Municipal Corporations, 7—Railway, 4.

BANKRUPTCY AND INSOLVENCY.
See Assignments and Preferences—Attachment of Debts, 1—
Banks and Banking—Company, 4, 7, 8, 9.

BANKS AND BANKING.

Securities Taken by Bank from Customer—Manufacturing Com-
pany—Insolvency—Winding-up—Action by Liquidator and
Creditor to Set aside Securities—Promissory Notes-—Negotia-
tion—Bank Act, 3 & 4 Geo. V. ch. 9, secs. 88, 90—Advances
by Bank—Two Accounts Kept—Overdraft—Consolidation
of Accounts—Written Agreement to Give Securities—
Advances not Made at Time of Agreement—Substituted
Goods—Title of Bank—Mortgages of Real Estate—Validity
—Finding of Trial Judge—Appeal—Mortgage of Land in
another Province—Jurisdiction. Clarkson v. Dominion Bank,
12 O.W.N. 357, 40 O.L.R. 245.—Avrp. D1v.

See Assessment and Taxes, 2—Attachment of Debts, 1—Com-
pany, 8—Constitutional Law, 2—Executors and Admin-
istrators, 3—Gift, 2—Guaranty, 1, 2—Husband and Wife, 12
—Promissory Notes, 1-—Vexatious Proceedings.

BASTARD.

Maintenance—Form of Affidavit of Affiliation—*Really’—
Illegitimate Children’s Aect, R.S.0. 1914 ch. 154, sec. 3.
Broderick v. McKay, 13 O.W.N. 46, 40 O.L.R. 363.—Avpp.
Div.

BENEFICIARY.
See Executors and Administrators, 2—Insurance, 10, 11, 12.

BENEFIT SOCIETY.
See Injunction, 3. ;

BEQUESTS.
See Husband and Wife, 9—Parties, 1—Will.
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BEVERAGE.
See Ontario Temperance Act, 1, 3.

: BILL OF LADING.
See Railway, 1.
BILL OF SALE.

Bona Fide Transaction—Description of Goods—Consideration—
Inaccurate Statement of—Absence of Fraud—Contract—
Sunday—Evidence—Affidavit of Bona Fides—Affidavit Made
by Assistant-secretary of Mortgagee-company—Sufficient
Authority not Shewn—Resolution of Directors—Bills of Sale
and Chattel Mortgage Act, R.S.0. 1914 ch. 135, secs. 12 (2),
13—Fatal Defect—Interpleader Issue. Cliff Paper Co. v.
Auger, 13 O.W.N. 150.—LEask, Jux. Dist. Cr. J.

See Chattel Mortgage.

BILLS AND NOTES.
See Estoppel—Promissory Notes—Sale of Goods, 6.

BISHOP.
See Church—Malicious Arrest.

BOARD OF COMMISSIONERS FOR CITY.
See Municipal Corporations, 9.

BOARD OF RAILWAY COMMISSIONERS.
See Ditches and Watercourses Act, 2—Execution.

BOND.
See Guaranty—Judgment, 3.

BONDS AND BONDHOLDERS.
See Railway, 5.

BOUNDARIES.
Evidence—Position of Post—Finding of Fact of Trial Judge.
Mond Nickel Co. v. Demorest, 13 O.W.N. 410.—MIDDLETON, J.

See Patent for Land.

BREACH OF PROMISE.
See Trial, 1.

BRIDGE.
See Municipal Corporations, 8—Negligence, 5.

N e S R [
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BROKER.
See Contract, 2, 3.
BUILDING CONTRACT.
See Mechanics’ Liens.

BUILDING RESTRICTIONS.
See Vendor and Purchaser, 7.

BUILDINGS.
See Arbitration and Award, 2—Fixtures—Trespass.

BUSINESS ASSESSMENT.
See Assessment and Taxes, 1, 24.

BY-LAWS.
See Company, 1, 2—Highway, 4—Injunction, 4—Municipal
Corporations—Street Railway, 1—Trade Publications.

CALLS.
See Executors and Admiaistrators, 3—Writ of Summons, 1.

CANADA TEMPERANCE ACT.

~ See Constitutional Law, 5.

: CANVASSING.
See Ontario Temperance Act, 14.

CARETAKER.
See Trusts and Trustees, 1.

CARRIERS.

See Negligence, 2—Ontario Temperance Aet, 15—Railway, 1, 2, 3.

CATTLE-PASS.
See Easement, 2.

CAUTION.
See Land Titles Act.

CEMETERY ACT.

" Bee Will, 26, 27.

CERTIORARI.
See Ontario Temperance Act, 1, 2.
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CHANGE OF VENUE.
See Venue.

CHARGE ON LAND.
See Executors and Administrators, 6—Mortgage, 9.

CHARGING ORDER.
See Solicitor, 1.

CHARITABLE GIETS.
See Will, 1, 24.

CHARITABLE SUBSCRIPTIONS.
See Will, 1.
CHARTER.
See Company, 5.

.

CHATTEL MORTGAGE.

Action by Division Court Judgment Creditors of Mortgagor to Set
aside—Mortgage Void under Bills of Sale and Chattel Mort-
gage Act—Failure to Issue Execution under Division Court
Judgments—Neglect to Adopt Simple and Inexpensive
Procedure—Amounts of Judgments Paid by Judgment
Debtors after Commencement of Action to Set aside Chattel
Mortgage—Costs of Action and Appeal. *Barchard & Co.
Limited v. Nipissing Coca Cola Bottle Works Limaited, 13
0.W.N. 456.—App. D1v.

See Bill of Sale—Husband and Wife, 10.

CHEQUE.
See Sale of Goods, 6.

CHILDREN’S AID SOCIETY.
See Infant, 1.

CHILDREN’S PROTECTION ACT.
See Criminal Law, 2.

CHOSE IN ACTION.
See Promissory Notes, 5.

CHRISTIAN SCIENCE.
See Will, 2.

CHURCH.

Deposition of Bishop by Conference—Bishop Continuing to Act
—Injunction till Trial of Action to Determine Rights.
Holiness Movement Church in Canada v. Horner, 13 O.W.N.
29.—App. Di1v.

See Will, 2, 27.



INDEX. 499

CODICIL.
See Will.

COLLATERAL AGREEMENT.
See Indemnity.

COLLATERAL SECURITY.
See Mortgage, 13.

3 COLLISION.
‘ See Negligence, 3, 11.

COMMISSIONER OF JUVENILE COURT.
See Criminal Law, 2.

COMMISSIONS.
See Company, 6—Principal and Agent, 2, 3.

COMMON LAW CORPORATION.
See Company, 5.

COMMON PROSTITUTE.
See Criminal Law, 10.

COMPANY.

1. Delegation of Powers Given by Charter—Company for Sup-
plying Electricity—R.S.0. 1887 ch. 165—Conveyance of
Property and Rights to Electric Street Railway Company—
Limited Powers of latter Company—>56 Viet. ch. 97, sec. 9—
Sale or Lease of Surplus Electricity—Municipal Corporation
—By-laws—Effect of—Extent of Rights and Powers of Street
Railway Company—Right to Place Poles and Wires on High-
ways—Insufficient Evidence—New Trial. Sandwich Windsor

and Amherstburg Railway v. City of Windsor, 13 O.W.N.
336.—App. Div.

2. Directors—Remuneration for Services as Managers—By-law——
Necessity for Approval by Shareholders—Duties of Directors
as Servants or Agents of Company—Application of Law of
Principal and Agent—Breach of Duties—Destruction of
Future Prospects of Company—Construction Company—
Obligations to Carry out Contracts and Attract Further
Business—Inseparable Duties. *Cook v. Hinds, 13 O.W.N.

2 471.—App. Div.
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COMPANY—(Continued).

3. Incorporated Trading Company—Power to Acquire and Sell
Land—Title to Land Acquired by Company—Contract for
Sale—Objection by Purchaser—Powers of Company under
Letters Patent—Ontario Companies Act, R.S.0. 1914 ch.
178, secs. 23, 24—Application under Vendors and Purchasers
Act. Re Gillies Guy Limaited and Laidlaw, 13 O.W.N. 11,
57.—F aLconBrIDGE, C.J.K.B.—Arp. D1v.

4. Insolvency of Trust Company Incorporated by Dominion
Statute—Winding-up Order—Company Licensed to Do
Business in Ontario under Loan and Trust Corporations Act
—Security-bond Made to Provincial Minister for Benefit of
Creditors of Company in Ontario—Company Indebted to
Estate in its Hands as Executor—Action on Bond—Power of
Provincial Legislature to Require Dominion Company to
Obtain License to Do Business in Province—Question not
Open in Action on Bond—Election of Company to Give Bond
—TLiability of Surety—Validity of Bond—Proof of Default
by Company or Liquidator. *Attorney-General for Ontario v.
Railway Passengers Assurance Co., 13 O.W.N. 247.—Larcn-
FORD, J.

5. Promissory Note for Purchase-price of Machinery—Power of
Company to Contract—Incorporation by Letters Patent un-
der Ontario Companies Act—Specified Object of Incorpora-
tion—Amendment to Companies Act by 6 Geo. V. ch. 35,
sec. 6—Powers of Common Law Corporation Created by
Charter—Unlimited Power to Contract—Powers of President
and Manager of Company—Ostensible Authority—Executed
Contract under Seal—Companies Act, sec. 23 (1) (a), (2).
*Fdwards v. Blackmore, 13 O.W.N. 423.—App. D1v.

6. Trustees and Directors—Breaches of Trust—Sums Paid to.

Directors out of Price Paid by Company for Land—Right of
Shareholders to Compel Repayment to Company—Sum Paid
by Officers of Company to Directors as Commission upon
Resale of Land—Right to Compel Repayment—Liability of
Directors for’ Repayment—Certain Directors not Directly
Concerned—LEvidence. *Crawford v. Bathurst Land and
Development Co. Limated, 13 O.W.N. 469.—Arpp. Div.

7. Winding-up—Claim of Liquidators against Person Indebted
to Company—Judgment Recovered by Debtor against Com-
pany—Assignment of, after Winding-up Order Acted on—
Set-off—Equities—Reference to Master—Postponement of

i
.
i
1
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COMPANY—(Continued).
Taking Evidence on Facts until after Determination of
Questions of Law. Bailey Cobalt Mines Limited v. Benson, -
13 O.W.N. 102.—LATCHFORD, J.

8. Winding-up—Club Subscription—Offer to Return—aA cceptance
—Contract—Consideration—Creditor’s Claim—Preferred
Claim—Moneys Deposited in Bank—Trust—Ear-marking.
Re Civil Service Club, Furness Withy & Co. Limited’s Claim,
13 O.W.N. 138.—SUTHERLAND; J.

9. Winding-up of Retail Trading-company—Wholesale Creditor’s
Claim for Price of Goods Sold on Credit—Preference or
Priority over Ordinary Creditors—Fraud—Failure to Prove
—Affirmance of Contract—Property in Goods and Possession,
when Passing—Intention of Parties—Sale from Samples, not
by Sample—Goods Shipped from Abroad—Freight Paid by
Purchaser—Right of Inspection—Acceptance. Re Faulkners
Limited, Arthur & Co. (Export) Limated’s Claim, 12 O.W.N.

50, 258, 40 O.L.R. 75.—CruTE, J.—APP. D1v.

See Banks and Bénking—Constitutional Law, 4—Contract, 2—
Estoppel—Fines and Penalties—Fraud and Misrepresenta-
tion, 1, 2—Guaranty, 2—Principal and Agent, 2, 4—Trade
Publications—Vendor and Purchaser, 8—Writ of Summons, 1.

COMPENSATION.
See Appeal, 5—Easement, 1-—Executors and Administrators, 6—
- Limitation of Actions, 5~—Municipal Corporations, 7—Rail-
way, 4.
COMPROMISE.
See Arbitration and Award, 1.

CONDITIONAL APPEARANCE.
See Writ of Summons, 1.

CONDITIONAL SALE.
See Sale of Goods, 2.

CONDITIONS.
See Insurance—Landlord and Tenant, 6—Railway, 1—Sale of
Goods, 3, 5, 6—Will.

CONSENT.

~ See Parties, 1.

CONSENT JUDGMENT.
See Injunction, 1.
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CONSIDERATION.
See Executors and Administrators, 1—Promissory Notes, 2, 4.

CONSPIRACY.
See Criminal Law, 1—Will, 25.

CONSTITUTIONAL LAW.

1. Act respecting the Appointment of a Commission for the
Ottawa Separate Schools, 7 Geo. V. ch. 59—Intra Vires of
Legislature of Ontario—Decision on Previous Act, 5 Geo. V.
ch. 45—Suspension of Powers of School Board while Purpose
to Disobey Law Exists. *Re Ottawa Separate Schools, 13
0.W.N. 261.—App. D1v.

2. Act respecting the Roman Catholic Separate Schools of the
City of Ottawa, 7 Geo. V. ch. 60 (0.)—Ultra Vires—Decisions
on Previous Act, 5 Geo. V. ch. 45—Moneys Received by
Commissioners Appointed under that Act—Moneys Paid by
Bank to Commissioners—Recovery by Board of Trustees—
Exception as to Moneys Properly Paid for Salaries and
Control and Management—Deductions—Reference——Count-
erclaim—Costs. *Ottawa Separate School Trustees v. Quebec
Bank, 13 0.W.N. 369.—CrLuTE, J.

3. Evidence Act, R.S.0. 1914 ch. 76, sec. 7—Intra Vires—Assign-
ments and Preferences Act, R.8.0. 1914 ch. 134, sec. 38—
Examination of Assignor after Assignment for Benefit of
Creditors—Refusal to Answer Questions Tending to Crim-
inate—Privilege—Abrogation by Provincial Statute—Crim-
inal Law—Canada Evidence Act, R.S.C. 1906 ch. 145, secs.
2, 5—Protection Afforded by Statutes—Sufficiency. Re
Ginsberg, 12 0.W.N. 284, 40 O.L.R. 136.—Arp. D1v.

4. Constitutional Law—Extra-Provincial Corporations Act, R.S.0.
1914 ch. 179—Intra Vires—Company Incorporated by
Dominion Authority—Companies Act, R.S.C. 1906 ch. 79—
Power of Province to Require License—Power to Impose
Penalties—<Right to Hold Land in Province—Incapacity
under Mortmain and Charitable Uses Act, R.S.0. 1914 ch.
103—Removal if License Obtained—Effect of sec. 12 of
R.S.0. 1914 ch. 179—Action by Provincial Attorney-General

—Judicature Act, R.S.0. 1914 ch. 56, secs. 16 (h), 20. *Currie
v. Harris Lithographing Co. Limited, Attorney-General for
Ontario v. Harris Lithographing Co. Limited, 13 O.W.N.
6, 326, 40 O.L.R. 2900.—M asTEN, J.—App. D1v.
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CONSTITUTIONAL LAW—(Continued).

5. Powers of Dominion and Province—Temperance Legislation—
Ontario Temperance Act, 6 Geo. V. ch. 50, sec. 41 (1)—
“Having and Giving” Intoxicating Liquor—Convietion for
—Canada Temperance Act in Foree in District where Offence
Committed—Inconsistent Provisions in Acts Occupying same
Field—Inoperative Prohibition of Provincial Statute. Rez
V. Thorburn, 13 O.W.N. 173, 41 O.L.R. 39.—MastEN, J.
(CHrs.)

See Assessment and Taxes, 5—Company, 4—Criminal Law, 2— '
Ontario Temperance Act, 1.

CONSTRUCTIVE TRUSTEE.
See Assignments and Preferences, 3.

CONTEMPT OF COURT.

1. Disobedience of Injunction Order—Motion to Commit—Delay
in Issuing Order—Personal Service of Order not Made on
Defendant Said to be in Contempt—Practice—Knowledge
of Order. Shields v. Shields, 13 0.W.N. 444 —SUTHERLAND, J.

. 2. Failure of Defendant to Do Act Required by Judgment—

' Practice—Appropriate Remedy—Writ of Attachment—Not-
ice of Motion for Order to Commit—Personal Service—
Defendant not Appearing—Power to Order Issue of Writ—
Rules 545, 546, 547. Link v. Thompson, 12 O.W.N. 338,
40 O.L.R. 222.—CLUTE, J.

See Evidence, 2.

CONTRACT.
1. Assumption or Adoption—Holding out—Agency—Breach—
Damages—TFindings of Trial Judge—Appeal. Cloisonné and
Art Glass Limited v. Orpen, 13 O.W.N. 147, 304.—F ALcON-
BRIDGE, C.J . K.B.—App. D1v.

2. Brokers—Dealings in Company-shares for Customer—Actual

- Tramsaction—Authority of Customer—Advances—Account,
—Limitations Act—Sale of Shares—Credit of Proceeds—
Part Payment—Acknowledgment—Starting-point for Statu-
tory Period—Indefinite Provision as to Interest—Rates of
Interest Charged—Notification. *Stark v. Somerville, 13
O.W.N. 76, 353, 40 O.L.R. 374.—CLuTk, J.—App. Drv.

3. Brokers—Dealings in Grain for Customer—Speculation in
“Futures”—Intention of Customer as to Delivery—Know-

44—13 o.w.N.
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CONTRACT—(Continued).
ledge of Brokers—Wagering Contract—Malum Prohibitum—
Criminal Code, sec. 231—Order for Purchase of Grain—
Agent—Authority—Ratification. Maloof v. Bickell, 13
0.W.N. 4—KgLLrY, J.

. Dispute as to Subject-matter—Sale and Purchase of Land or of -
Locatees’ Rights—Evidence—Laches. Bruce v. Kelcey,
13 O0.W.N. 255.—F aLconBrincE, C.J.K.B.

. Formation—Correspondence—Offer—Acceptance—Parties not
ad Idem as to Subject of Contract—Purchase and Sale of
Lumber—Action for Damages for Refusal to Accept. Eliot
v. Keenan Brothers Limited, 13 O.W.N. 193.—Arp. D1v.

. Formation—Purchase and Sale of Flour—Oral Agreement—
Confirmation — Evidence — Offer — Letters — Telegrams —
Findings of Trial Judge — Appeal — Statute of Frauds —
Damages for Breach—Excessive Assessment by Trial Judge—
Reference for Fresh Assessment. Ogilvie Flour Mills Co.
Limited v. Morrow Cereal Co., 13 O.W.N. 183, 41 O.L.R. 58.
—App. Di1v.

. Formation—Purchase and Sale of Goods—Letter—Quotation
—Acceptance—Signatures of Parties—Evidence—Finding of
Trial Judge. Vietoria Electrical Co. v. Monarch Electrical
Co. Limited, 13 O.W.N. 141 —MvuwLock, C.J. Ex.

. Formation—Correspondence—Sale of Goods—Offer—Accept-
ance—Terms and Conditions—Shipment of Part of Goods—
Impossibility of Shipping Remainder—Car-shortage—Re-
pudiation by Vendor of Liability to Make Further Deliveries
—Reasonable Time—Damages—Measure of—Difference be-
tween Contract-price and Market-price at Time of Breach and
at Place of Delivery—Failure to Prove Damages—Nominal
Damages—-Costs.  *Brenner v. Consumers Metal Co., 13
0.W.N. 333.—Arp. D1v.

9. Lease of Shop—Defect in Title of Lessors—Refusal to Give

Lessee Possession—Damages—Appeal— Reference — Costs.
Johnston v. Stephens, 13 O.W.N. 30.—Arp. D1v.

10. Maintenance of Brother upon Homestead—Breach—Damages
—Costs. Thompson v. Thompson, 13 O.W.N. 386.—KELLY, J.

11. Oral Promise of Mother to Bequeath Personal Property to
Son—Consideration—sSupport of Mother by Son—Fulfilment,
of Obligation by Son—Evidence—Statute of Frauds—Part

!




42,

14.

INDEX. 508

CONTRACT—(Continued).
Performance Referable to Relationship—Allowance for Board
and Lodging of Mother—Claim against Administrator—
Set-off of Amount Due on Mortgage of Land Made by Son to
Mother although Remedy Barred by Limitations Act—Costs.
*Noecker v. Noecker, 13 O.W.N. 273.—Cruts, J.

Promise to Pay over Part of Proceeds of Sale of Lands—
Validity—Satisfaction by Conveyance to Husband of Promisee
—Finding of Trial Judge. "Kelly v. Harrington, 13 O.W.N.
78 —LATCHFORD, J. :

. Sale and Purchase of Goods at Price per Pound—Absence of

Written Memorandum—Estimated Weight—Sale of Definite
Quantity or of all Goods of Specified Kind in Vendor’s Pos-
session—Purpose of Purchase—Absence of Warranty of
Quantity—Words Written on Cheques Given in Payment—
Estoppel—Claim for Damages for Shortage. London Electric
Co. v. Eckert, 12 0.W.N. 320, 40 O.L.R. 208.—App. Drv.

Sale of Flour—Failure to Deliver Full Quantity—Monthly
Deliveries—Delivery “as Required ’—Postponement of Time
for Delivery — Acquiescence — Entire Contract — Breach —
Damages—Rise in Price of Flour. Gerow v. H ughes, 13
O.W.N. 8—KgELLry, J. 5

. Sale of Flour—Failure to Deliver Full Quantity—Monthly

Deliveries—Delivery “as Required”LPostponement of Time
for Delivery—Acquiescence—Breach of Contract—Damages
—Rise in Price of Flour. Sierichs v. H ughes, 130.W.N. 10.—

S RELLY, J.
. Sale of Goods — Breach — Construction — “Specifications.”

Owen Sound Wire Fence Co. v. United States Steel Products Co.,
13 O.W.N. 104.—FaLconBripGE, C.J. K.B.

. Sale of Goods to be Manufactured—Aection for Price—Defects

—Counterclaim—Damages—Costs. MecGill Chairs Limited
v. Jones Bros. & Co. Limited, 13 O.W.N. 15.—FaLcoNBRIDGE,
. J.K.B.

. Sale of Land—Undertaking by Agent of Vendor-company to

Resell at Profit within Specified Period—Promise not In-
corporated in Agreement—Authority of Agent—Promise not
Binding on Vendor-company—Assignment of Contract by
Vendor-company—Rescission or Reformation of Agreement
Rendered Impossible—Right of Assignee to Recover on Agree-
ment. Canadian General Securities Co. Limited v. George,
13 O.W.N. 355.—M ASTEN, J.
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21.

22.

23.
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CONTRACT—(Continued).
Supply of Bye-product of Manufacture—Consideration—
Action for Breach—Waiver—Damages. Kitchen v. Malcolm,
13 O.W.N. 88.—App. Div.

Supply of Electric Current—Rates of Payment—Counter-
claim—Interest—Costs.  Empire Flour Mills Limited Y.
City of St. Thomas, 13 O.W.N. 432 —KELLY, J.

Supply of Gas—Covenant—Exceptions——Breach—Injunction
—Damages. Dominion Natural Gas Co. Limited and United
Gas and Fuel Co. of Hamilton Limited v. N ational Gas Co.
Limited, 13 O.W.N. 254 —MIDDLETON, J.

Supply of Goods—Failure to Deliver Goods Contracted for—
Specifications — Waiver — Acquiescence — Time — Breach
—Damages—Measure of. Dominion Radiator Co. Limited v.
Steel Co. of Canada, 13 O.W.N. 124.—MIDDLETON, 3 3

Supply of Manufactured Material for Building—No Time
Fixed for Performance—Reasonable Time Allowed—Delay
from Unavoidable Cause—Strike’’ of Workmen—No Delay
Amounting to Bréach—Refusal to Accept Material—Damages
—Third Party Proceedings—Rule 165—Claim Made by De-
fendants against Third Parties—Objection to Regularity not
Made at Trial—Claim Determined in Action against De-
fendants—Material Ordered from Plaintiffs to be Supplied by
Defendants to Third Parties—TFailure to Supply within
Reasonable Time—Dismissal of Claim—Appeal. Henry
Hope & Sons Limited v. Canada Foundry Co., 12 0O.W.N. 168,
13 O.W.N. 35, 40 O.L.R. 338.—LATCHFORD, J.—APP. Drv.

See Alien Enemy, 3—Assignments and Preferences, 1—Banks and

Banking—Bill of Sale—Company, 3, 5, 8 Damages—Ease-
ment, 2—Evidence, 3—Executors and Administrators, 3—
Fraud and Misrepresentation, 1—Gift, 2—Indemnity—
Insurance—Judgment, 4—Landlord and Tenant—Mechanics’
Liens—Municipal Corporations, 3, 6—Negligence, 6—Parties,
3—Principal and Agent, 3—Railway, 1, 2-—Sale of Goods—
Solicitor, 2—Trade Publications—Vendor and Purchaser—
Workmen’s Compensation Act.

CONTRACT OF HIRING.

See Master and Servant, 1.

CONTRIBUTION.

See Negligence, 9.

e
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CONTRIBUTORY NEGLIGENCE.
See Highway, 3—Motor Vehicles Act—Negligence, 1, 4, 5,76, 8,
11, 12—Street Railway, 3, 4. g

CONVENIENCE.
See Injunction, 2, 3—Venue, 1.

CONVERSION
See Mortgage, 9—Sale of Goods, 2.

CONVEYANCE OF LAND.
See Deed—Gift, 3—Husband and Wife, 11—Trusts and Trustees, 1.

CONVICTION.
See Constitutional Law, 5—Criminal Law—Municipal Corpora-
tions, 1, 2—Ontario Temperance Act—Theatres and Cine-
matographs Act.

. CORPORATION.
See Company—Constitutional Law, 4—Municipal Corporations.

; CORPORATION SOLE.
See Malicious Arrest.

o CORRESPONDENCE.
@ Bee Contract, 5, 7, 8,.
i . CORROBORATION.
‘See Evidence, 1. ;
COSTS. |

‘1. Action against Local Board of Health and Medical Officer of
Health—Taxation against Plaintiffs of Costs Ordered to be
Paid to Defendants—Right to Costs—Defence Conducted
by Municipal Corporation—Public Health Act, sec. 26—
Municipal Act, secs. 8, 245 (5)—Payment of Salary to Cor-
poration Solicitor. *Simpson v. Local Board of Health of
Belleville, 13 O.W.N. 283.—MIppLETON, J. (CHES.)

2. Arbitration—Award—References back—Railway Act, RS.C.
1906 ch. 37, sec. 199. Re Coleman and Toronto and Niagara
Power Co., 13 O.W.N. 272.—App. D1v.

3. Security for Costs—Rule 373 (b)—Plaintiff Ordinarily Res-
~ident out of Ontario, though Temporarily Resident within—
Discretion. Erickson v. McFarlane, 13 O.W.N. 394.—
MippLETON, J. (CHRS.) :
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COSTS—(Continued).
4. Security for Costs by Defendant—Action Removed from
Surrogate Court—Plaintiff—Real Actor—Plaintiff Propound-
ing Will—Caveator Opposing Grant of Probate—Rule 373
— Judicature Act, sec. 2 (r). Newcombe v. Evans, 13
0.W.N. 25, 40 O.L.R. 299.—MIDDLETON, J. (CHrs.)

0, Taxation—-Appeal—Counsel-fees—Discretion of Taxing Of-
ficer—Separate Bills of Costs of two Concurrent Proceedings
— Taxation of one—Regard had to Fees Allowed in the
other—Costs Incident to Motion for Leave to Appeal to
Supreme Court of Canada. Re Jones and Township of
Tuckersmith, 13 O.W.N. 383.—SUTHERLAND, J. (CHrs.)

6. Taxation—Fee for Solicitor Attending Trial—Per Diem
Allowance Fixed by Tariff (Item 14)—Computation of
“Day”—Separate Actions Tried together—Separate Fee in
each Action. *Henstridge v. London Street R. W. Co., 13
0.W.N. 397.—MIpDpLETON, J. (CHRS.)

7. Taxation—Defendants Severing in their Defence—Two Sets
of Costs—Trustee and Cestuis que Trust—Rule 669—
Trustee Confined to Costs of Watching Case. *Fulton v.
Mercantile Trust Co., 13 O.W.N. 242.—Murock, CJ. Ex.
(CHrs.)

8. Taxation as between Solicitor and Client—Examination of
Important Witness on Foreign Commission—Attendance of
Counsel from Ontario to Examine Witness—Necessity for—
Special Circumstances—Counsel-fee — Travelling Expenses.
C.v. C., 13 O.W.N. 213.—KgLry, J. (CHgs.)

See Affidavits—Alien Enemy, 3—Appeal, 3—Chattel Mortgage—
Constitutional Law, 2—Contract, 8, 9, 10, 11, 17, 20—
Deed—Ditches and Watercourses Act, 1-—Easement, 1-—
Executors and Administrators, 3, 4, 6—Fines and Penalties—
Husband and Wife, 3, 5, 7—Indemnity—Insurance, 7, 8—
Interest, 1—Landlord and Tenant, 1—Libel, 1, 2—Lunatic,
9 Malicious Arrest—Mechanies’ Liens, 2—Money in Court,
2—Mortgage, 9, 10, 13—Municipal Corporations, 4, 6—
Parties, 1—Patent for Land—Practice, 1—Principal and
Agent, 1, 3, 4—Promissory Notes, 3—Railway, 5—Sale of
Goods, 2, 5—Sheriff—Street Railway, 2—Trial, 2,3—Vendor
and Purchaser, 5—Venue, 2—Vexatious Proceedings—Water,
1—Way, 1—Will, 22, 23—Writ of Summons, 1%
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COUNSEL-FEES.
See Costs, 5, 8.

< COUNTERCLAIM.

See Assessment and Taxes, 4—Constitutional Law, 2—Contract,
' 17, 20—Land, 1—Mechanics’ Liens, 2—Mortgage 13—
Negligence, 3—Patent for Land—Sale of Goods, 4—Vendor

and Purchaser, 3.

: COUNTY COURT JUDGE.
See Assessment and Taxes, 4—Ditches and Watercourses Act, 2.

COUNTY COURTS.
See Interest, 1.

COURT OF REVISION.
See Assessment and Taxes, 2, 4.

; COURTS.

London Weekly Court—Jurisdiction—Forum—Rule 329. An-
nett v. Homewood Sanitarium, Re Rex v. A.B., 13 O.W.N.
- 364.—LENNOX, J.

~ See Appeal—Chattel Mortgage——Fines and Penalties.

COVENANT.

Restramt of Trade—Sale of Business including Goodwill—
Undertaking of Vendor not to Carry on Business in same
City—Restraint Unlimited as to Time and Wide as to
- Space—Reasonable Necessity for—Breach of Un i
* Pleading—Perpetual Injunction—Damages. Mizon v. Pohor-
eley, 12 0.W.N. 167, 354, 40 O.L.R. 239.—Larcurorp, J.—
Arp. Div.

See Contract, 21—Indemmty—Mortgage,~ 2-—Vendor and Pur-
; chaser, 7.

CREDITORS. -
,See Assignments and Preferences——Company, 7, 8, 9—Estoppel.

i CRIMINAL LAW.

" Consp1racy to Defraud—LEvidence of Identity of one Prisoner—
Trial by Judge without Jury—Sufficiency of Evidence to
Sustain Conviction. *Rex v. Harvey and Taylor, 13 O.W N,
' 455.—Arp. D1v. : ‘

14
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CRIMINAL LAW-—(Continued).

2. Contributing to Making Child a “Neglected Child”—Juris-

diction of Commissioner of Juvenile Court—Conviction
—JImmorality of Mother—Conviction of Adulterer—Evi-
dence—Offence not Disclosed—Absence of Actual Injury to
Child—Children’s Protection Act of Ontario, R.S.0. 1914 ch.
231, sec. 18 (d)—Powers of Provincial Legislature—Statu-
tory Crime—Creation of Tribunal. Rex v. Davis, 13 O.W.N.
50, 40 O.L.R. 352.—MipLETON, J. (CHRS.)

3. Doing Grievous Bodily Harm—Verdict of Guilty of ““ Attempt’ :

=

—Criminal Code, secs. 72, 949—Intent—Evidence—In-
struction to Jury—Refusal of Trial Judge to Reserve Case.
Rex v. McCarthy, 13 0.W.N. 210, 41 O.L.R. 153.—RippELL, J.

. Offence against “ Defence of Canada” Order in Council, 1917—

Magistrate’s Conviction—Jurisdiction—Provision for Prelim-
inary Investigation—Failure to Hold—Conviction Quashed.
Rex v. Auer, 13 O.W.N. 126.—Bgrrrron, J. (CHRS.)

5. Offence of Having in Possession Mineral Ore Suspected to

have been Stolen—Criminal Code, secs. 424 (b), (c), 424A.—
Grounds for Suspicion—Failure to Give Satisfactory Account
of Possession of Ore—To whom Account to be Given—
Conviction by District Court Judge—Refusal to State Case—
Motion for Leave to Appeal—Code, secs. 1014, 1015—
Question not Raised at Trial. *Rex v. Karp, 13 O.W. N.435.
—Avrp. D1v;

6. Seditious Libel—Indictment for—Grand Jury—Single Count—

~1

®

Demurrer—Motion to Quash-—Amendment—DParticulars—
Jury—Conviction—Duplicity—Two Separate Printed Pap-
ers—Intent Essential Part of Offence—Objections—Sub-
stantial Wrong or Miscarriage—Criminal Code, secs. 134, 852,
853, 855, 860, 861, 1019—Refusal of Trial Judge to Reverse
Case—Leave to Appeal Granted by Appellate Court—
Discharge of Prisoner. *Rex v. Bainbridge, 13 O.W.N. 218,
338, 459.—Hobains, J.A.—Arp. Drv.

. Summary Conviction—Case Stated by Magistrate—Forum—

Jurisdiction. Rex v. Walker, 13 O.W.N. 217.—APr. Div.

. Summary Trial by Magistrate under sec. 177 of Criminal

Code—Conviction—Motion to Quash not Entertained—
Remedy by Appeal upon Stated Case under sec. 1013 et seq.
Rex v. Harding, 13 O.W.N. 37.—MIppLETON, J. (CHRS.)

/

e |
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. CRIMINAL LAW-—(Continued).
9. Unlawful Application of Mark Appropriated for Use of the
Crown—Criminal Code, secs. 432, 433—Proof of Applica-
- tion—Stated Case. Rez v. Currie, 13 O.W.N. 198.—App.
Drv.

- 10. Vagrancy—Common Prostitute—Police Magistrate’s Con-
viction—Criminal Code, secs. 238 (z), 239—Form of Convie-
tion—Description of Offence—*Satisfactory Account of
herself ”—Order Dismissing Application to Quash Conviction
—DMotion for Leave to Appeal—Right to Appeal—Rule 1287
(27th March, 1908)—Power to Make—Criminal Code, sec.
576—Habeas Corpus—Motion for Discharge of Defendant
from Custody under Warrant of Commitment in Terms of
Conviction—Effort of Order upon Motion to Quash—
Judicature Act, sec. 32—Appeal from Order Dismissing
Application to Discharge—Right of Appeal—Res Adjudicata
—Arrest without Warrant—-Information——Complaint——Dep—
ositions of Witnesses—Veriﬁcation—Code,‘ secs. 683, T16,
721—Jurisdiction of Magistrate—Convietion ex Facie Bad
Saved by sec. 1124 of Code—Evidence to Support Conviction.
Rex v. Jackson, 12 O.W.N. 77, 161, 191, 315, 40 O.L.R. 173.
— Favrconsringe, C.J.K.B. (CHrs.) — Murock, C.J.Ex.
(Curs.)—MippLETON, J. (CHRS.)—APP. DIV,

11. Vagrancy—Criminal Code, secs. 238, 239—5 Geo. V. ch. 12,
sec. 7 (D.)—Prostitution in Private Boarding-house—Con-
viction by Police Magistrate—Improper Admission of Evi-
dence as to Venereal Disease—Prejudice—Grounds for
Quashing Conviction. Rex v. Weller, 13 O.W.N. 19, 40
0.L.R. 296.—MippLETON, J. (CHRs.)

 12. Vagrancy—Magistrate’s Conviction—Sentence to Imprison-
] ment—Sentence Suspended and Defendant Left at Large—
Subsequent Direction of Magistrate for Enforcement of
Sentence—Defendant not again Brought before Magistrate—
Warrant of Commitment without Formal Conviction—De-
fective Warrant—Defendant Arrested and Taken to Gaol—
Habeas Corpus—Motion for Discharge—Dismissal upon
Crown Supplying Conviction and Amended Warrant. Rex
. v. Kilgore, 13 O, W.N. 287.—SUTHERLAND, J. (Curs.)

See Constitutional Law, 5—Municipal Corporations, 1, 2,—Ont-
~ario Temperance Act—Theatres and Cinematographs Act.

e CRIMINATING EVIDENCE.
See Constitutional Law, 3.
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. CROSS-APPEAL. i
See Sale of Goods, 5.

CROWN.
See Criminal Law, 9—Landlord and Tenant, 3—Negligence, 10—
Patent for Land—Will, 4.

CRUELTY.

See Husband and Wife, 3.

CUSTODY OF INFANTS.
See Infant.

CUSTOMER.

' Qee Attachment of Debts, 1—Banks and Banking—Contract—

2, 3,—Guaranty, 1—Vexatious Proceedings.

DAM.
See Water, 1, 2.

DAMAGES.

Admitted Breach of Contract—Manufacture and Sale of Goods—
Loss of Profits—Duty to Minimise Damages—Performance
of Duty—Evidence. *Consolidated Plate Glass Co. v. McKin-
non Dash Co., 13 O.W.N. 225.—MIDDLETON, J.

See Appeal, 1—Contract, 1,5, 6, 8, 9,10, 13, 14, 15, 17, 19, 21, 22,
23—Covenant—Ditches and Watercourses Act, 1—Fixtures
—Highway, 2, 3—Husband and Wife, 1—Injunction, 5, 6—
Landlord and Tenant, 1, 5—Libel, 1—Malicious Arrest—
Mechanics’ Liens, 2—Negligence, 3, 6, 9—Nuisance—
Patent for Land—Principal and Agent, 1, 4—Railway, 1,
9, 3—Sale of Goods, 2, 5—Street Railway, 1, 2—Trade
Publications—Trial, 1—Water, 1, 2—Way, 1.

DANGEROUS MACHINE.
See Master and Servant, 2.

DEATH.
See Distribution of Estates—Executors and Administrators—
Gift, 1—Insurance, 10, 11, 12—Negligence, 4, 5, 6, 7, 9—
Promissory Notes, 4—Will.

DECEIT.
See Indemnity.
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: DFCLARATION OF TRUST
See Husband and Wife, 11.

DECLARATORY JUDGMENT.
See Deed—Mamage——Ple&dmg, 1-——Pr1nc1pal and Agent, 3—
Schools—Street Railway, 2

DEDICATION.
See Way, 2 ) .

; DEED. ¢

S Conveyance of Land—Action by Execution Credltor of Grantor
7 to Set aside as Fraudulent—Amendment at Trial—Substi-
tution of Claim for Declaration that Conveyance Security
to Grantee for Endorsements of Notes—Discretion of Trial
Judge—Appeal—Declaratory Judgment—Appeal ““ as to Costs :
only ”—Unsuccessful Appeal as to other Matters—Judicature
Act, sec. 24. Ault v. Green, 13 O.W.N. 264.—App. Div.

See Gift, 3—Husband and Wife, 11——Landlord a.nd Tenant, 2—
v Lumtatlon of Actions, 2—Trusts and Trnsbees l

DEFAMATION
See Criminal Law, 6—Libel—Slander. - 5

DEFAULT JUDGMENT.
See Judgment, 1.

DEFENCE OF CANADA
See Criminal Law, 4

2 DEMAND OF POSSESSION; ‘
See Land, 1. ; :

i

v DEMURRER.
See Criminal Law, 6 :
¢ | DEPORTATION.
See Alien Enemy, 1

DEPOSITIONS

DERIVATIVE MORTGAGE
Mortgage, 10.

N




)
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DEVASTAVIT.
See Executors and Administrators, 3.

DEVISE.
See Husband and Wife, 9—Way, 2—Will.

DEVOLUTION OF ESTATES ACT.
See Distribution of Estates, 1—Land, 1.

DILAPIDATIONS.
See Executors and Administrators, 4.

DIRECTORS.
See Company, 2, 6—Trade Publications.

DISCRETION.
See Costs, 3, 5—Deed—Highway, 4—Injunction, 5, 6—Interest,
1—Mortgage, 3—Municipal Corporations, 3—Will, 9.

DISMISSAL OF ACTION.
See Mortgage, 4—Vexatious Proceedings.

DISMISSAL OF SERVANT.
See Master and Servant.

DISSOLUTION.
See Partnership,l. ;
DISTILLER.
See Assessment and Taxes, 1.
DISTRESS.

See Landlord and Tenant, 1—Ontario Temperance Act, 6.

DISTRIBUTION OF ESTATES.

1. Devolution of Estates Act, R.S.0. 1914 ch. 119—Persons
Entitled to Share in Estate of Intestate Deceased—Nephews
and Nieces—IExelusion of Grandnephews and Grandnieces—
Distribution per Capita and not per Stirpes. Re Carscallen,
13 O.W.N. 80.—DgrocHE, Surr. Cr. J.

2. Will—Absent Legatee—Presumption of Death before Death of
Testatrix—Advertising. Re Bell, 13 0.W.N.136.—BrrrroN, J.

See Account, 2—Will,



- See Insurance, 11.

i

‘See Alien Enemy, 1
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DITCHES AND WATERCOURSES ACT.

1. Award of Township Engineer—Construction of Ditches—

Lowering of Culvert—Injury to Land by Increasing Volume of
Water Brought upon it—Liability of Township Corporation—
Responsibility for Acts and Omissions of Engineer —
Liability of Individual Land-owners for Lowering of Culvert—
Wrongful Act—Continuing Wrong—Consequences since Ae-
quisition of Land by Plaintiff—Failure to Register Award—
“Instrument Affecting the Land”—Registry Act, R.S.0.
1914 ch. 124, secs. 2 (d), 71—Purchaser for Value without
Notice — Easement Affecting Land — Damages — Costs —
Amendment. Delbridge v. Township of Brantford, 13 O.W.N.
81, 40 O.L.R. 443.—Avrp. Drv,

2. Award of Township Engineer—Objections of Land-owner—

Proceedings Initiated by another Owner—Next Step Taken
by Owner’s Wife — R.S.0. 1914 ch 260, sec. 13—Drain
Crossing Lines of Dominion Railway—Approval of Board
of Railway Commissioners not Obtained—Railway Aect,
R.S.C. 1906 ch. 37, sec. 251 (4)—Insufficient Outlet—Sec.
6 of Ditches and Watercourses Act—Personal Attendance of
Engineer—Sec. 16—Action to Restrain Engineer and Con-
tractor from Proceeding under Award—Remedy by Appeal
to County Court Judge—Effect of sees. 21, 22, 23—Curative
Provisions—Dismissal of Action—Appeal. Otlo v. Roger and
Kelly, 13 O.W.N. 58, 40 O.L.R. 381.—App. D1v.

DIVIDENDS.

See Prmmpal and Agent, 4. {

DIVISION COURTS.

- See Appeal, 4—Chattel Mortgage.

DIVISIONAL COURTS.

- See Appeal.

DIVORCE.

DOG : :

See Municipal Corporations, 4, 5

DOMICILE
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DOWER.
See Ixecutors and Administrators, 6.
DRAINAGE.
See Ditches and Watercourses Act.
DRUGGIST.
See Ontario Temperance Act, 1, 2.
DUPLICITY.
See Criminal Law, 6.
DURESS.
See Gift, 2. :
EASEMENT.

1. Expropriation by Power Company—Compensation to Land-

owner—Award—Notice of Expropriation—Acquisition of
Larger Powers than actually Used—Damage or Depreciation
from Possession and Potential Use—2 Edw. VII.' (D.) ch.
107, secs. 12, 21—Railway Act of Canada, 1888, sec. 146—
Power of Company to Bind itself not to Exercise Powers
Vested in it—Reference back to Arbitrators—Costs. Re
Coleman and Toronto and Niagara Power Co., 12 O.W.N. 282,
40 O.L.R. 130.—Arp. Div.

9. Girant of Land to Township Corporation for Highway—Reser-

vation of Cattle-pass under Highway—Agreement—Liability
for Maintenance and Repair—Easement Passing under
devise of Dominant Tenement—Se verance—Use of Cattle-pass
by Owners of both Halves. *Freeman v. Township of Camden,
13 O.W.N. 221.—MASTEN, J.

See Ditches and Watercourses Act, 1—Way, 2.

EJECTMENT.

See Land, 1—Landlord and Tenant, 4.

ELECTION.

See Company, 4—Mechanics” Liens, 2.

ELECTRIC CURRENT.

See Contract, 20.

See Company, 1.

ELECTRICITY.

EMPLOYER AND EMPLOYEE.

See Master and Servant.
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ENEMY.
See Alien Enemy—Trial, 1

ENGINEER.
See Ditches and Watercourses Act—DMunicipal Corporations, 9.

5 EQUITABLE ASSIGNMENT.
See Promissory Notes, 5~—Solicitor,v 2

i ESCHEAT.
- See Will, 4.

oy . ESTATE.
~ See Distribution of Estates—Will.
' ESTOPPEL. G
- Claim of Creditor against Company—Meeting of Creditors of
- Company—Statement of Representative of Creditor that his
Claim was against Third Person—Change of Position of
Company and Creditors on Faith of Statement—Adoption of
Statement by Creditor—Bill of Exchange Drawn on Third
Person—Letter of Creditor Demanding Payment. Paget

Grain Door\ Co. v. North American Chemical Co., 13 O.W.N.
* 270.—App. D1v. ’

- See Contract, 13—Fixtures—Limitation o° Actions, 2—Muni-
~cipal Corporations, 6—Sheriff. i
< : EVIDENCE.
- 1. Action upon Mortgage Brought by Executors of Deceased
Mortgagee—Release of Part of Mortgage-moneys Asserted
- by Mortgagor-defendant—Fabrication of Documents in Cor-
roboration of Story of Defendant—Perjury in Face of Court—
Effect as to Weight of other Evidence—Disbelief of Trial
Judge—Effect of Corroborative Testimony Given on For-
eign Commission. Toronto General Trusts Corporation v.
Peterson, 13 0.W.N. 224—MippLETON, J. ¥

- 2. Motion to Commit for Contempt of Court—Witnesses Ex-
- amined on-Motion—Refusal to Answer Questions—Motion
- to Compel Answers—Practice—Motion Made in Action and
- Directed to Witnesses—Separate School Board—Liability to
Criminal Prosecution—Apprehension of ‘Witnesses—Protec-
tion under Evidence Act, sec. 7—Rules 228, 338-341, 545—
Criminal Code, secs. 164, 165, 390—Separate Schools Act,
R.8.0. 1914 ch. 270, sec. 99—Disobedience of Judgment—

!
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EVIDENCE—(Continued).
Paying Salaries to Unqualified Teachers—Welfare of School-
children—Excuse for Refusal to Answer. Mackell v. Ottawa
Separate School Trustees, 12 O.W.N. 401, 40 O:LiR: 2720
SUTHERLAND, J.

3. Workmen’s Compensation Act—Contractor—Assessment—
Leave to Adduce Further Evidence after Judgment—Leave to
Serve Third Party Notice on Workmen’s Compensation
Board—Refusal of—Practice—Parties—Board not Amenable
to Jurisdiction of Court. *Murphy v. City of Toronto, 13
0.W.N. 340.—CLuTE, J

See Account, 1—Affidavits—Arbitration and Award, 1—Attach-
ment of Debts, 2—Bill of Sale—Boundaries—Company, 1,
6, 7—Constitutional Law, 3—Contract, 4, 6, 7, 11——Cr1m1nal
Law, 1,2, 8,9, 10, 11—Damages—Estoppel—Executors and
Administrators, 5—Fixtures—Fraud and Misrepresentation,
2—Gift, 1,, 3—Guaranty, 2—Husband and Wife, 7, 9, 11—
Insurance, 8, 9—Limitation of Actions, 1, 2, 4—Malicious
Arrest—Master and Servant, 1—Mechanics’ Liens, 2—
Mortgage, 9, 12—Motor Vehicles Act—Negligence, 1, 5, 7,
8, 10, 13—Ontario Temperance Act, 1, 3, 4, 6, 7, 8, 10, 11, 12,
15—Patent for Land—Sale of Goods, 2—Street Railway, 3, 4
—Trade Publications—Trespass—Trial, 1—Vendor and Pur-
-chaser, 1—Way, 1, 2—Will, 3, 22-25—Workmen’s Com-
pensation Act.

EX PARTE ORDER.
See Practice, 2.

EXAMINATION OF ASSIGNOR.
See Constitutional Law, 3.

EXECUTED CONTRACT.

See Company, 5.

EXECUTION.

Order of Dominion Board of Railway Commissioners Directing
Payment by Railway Company of Sum of Money to Muni-
cipal Corporation—Order Made Rule of Supreme Court of
Ontario—Issue of Writ of Fi. Fa. thereon—Jurisdiction of
Board—Finality of Order—Railway Act, R.S.C. 1906 ch.
37, secs. 46, 56 (9)—Procedure—sale of Public Utility under
Execution. *Re City of Toronto and Toronto R. W. Co., 13
0.W.N. 414—MibpLeToN, J. (CHRS.)

See Appeal, 7—Attachment of Debts, 1, 2—Chattel‘Mortga.ge—
Husband and Wife, 6—Sheriff—Vendor and Purchaser, 6
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EXECUTION CREDITOR.
- See Mortgage, 6. ; %

: EXECUTIQN OF DEED.
See Landlord and Tenant, 2.

: EXECUTION OF WILL.
See Will, 22-25. :

EXECUTORS AND ADMINISTRATORS.

1. Action by Administrator to Recover Damages for Death of
~ Intestate—Claim not within Fatal Accidents Act—Cause
of Action—Trustee Act, sec. 41—New Right of Action not
Given—“Torts or Injuries to the Person”’—Survival of
Right of Action—Funeral Expenses—Promise to Pay before
Appointment of Plaintiff as Administrator—Absence of Con-
sideration. *England v. Lamb, 13 O.W.N. 402.—MI1DpDLE-
TON,

2. Administration of Estate by Executors—Application by
‘Beneficiary for Administration Order—Rule 612—Refusal of
Application. Re Foy, Parkinson v. Trusts and Guarantee Co.
Limited, 13 O.W.N. 451.—SUTHERLAND, J.

- 3. Assets of Estate of Intestate—Bank-shares Subject to Double
Liability Claim—Distribution of Shares among Next of Kin—
Personal Liability of Administrators—Liability of Assets—
Bank Act, secs. 53, 130—Devastavit—Limitations Act—
Bar to Claim upon Devastavit, but not to Claim upon Con-
tract—Time ‘when Calls Made—Persons to whom Shares
Transferred—Transfers not Recorded—Sec. 43 of Bank Act—
‘Equitable Obligation to Pay—Liability not only upon
Shares Transferred but to Extent of Assets Received—
Costs. *Clarkson v. MeLean, 13 O.W.N.371.—MmDLE'r0N,J

4. Borrowing by Executors of Money for Necessary Expenditures
- —Mortgage of Part of Estate—Order Authorising—Payment
of Succession Duties—Expenditures for Repairs and Perman-
ent Improvements and Purchase of Trade-fixtures—Whether
Chargeable against Capital or Income—Dilapidations Ex-
isting at Death of Testator—Tenant for Life and Remainder-

men—Apportionment—Costs. *Re Elliot, 13 O.W.N. 266.—
Arp. Drv.

Fraud of Executors—Failure to Prove—Claim to Moneys
- Found Due by Surrogate ‘Court;—-—‘—Forum—Credibility of
Witnesses. Tyrrell v. Tyrell, 13 O.W.N. 105.—RippELL, J.

 45—13 o.w.N.
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EXECUTORS AND ADMINISTRATORS—(Continued).
6. Passing Accounts of Executors—Payment to Widow out of
Personalty of Lump Sum in Lieu of Dower in Land Devised
to Son—Allowance to Executors as Compensation for
Services—Charge of Part of Sums Paid on Land—Exonera-
tion of Personalty pro Tanto—Costs. Re McGrath, 13
0.W.N. 398.—MIDDLETON, J.

See Account, 2—Company, 4—Contract, 11—Evidence, 1—
Gift, 1—Husband and Wife, 7—Will, 4, 12, 14, 19, 21,

EXEMPTIONS.
See Assessment and Taxes, 5—Highway, 4.

EXPENDITURES.
See Executors and Administrators, 4—Highway, 4.

EXPERT TESTIMONY.
See Insurance, 8—Mortgage, 12.

EXPLOSIVES.
See Municipal Corporations, 9.

EXPROPRIATION.
See Appeal, 5—Easement, 1—Municipal Corporations, 6, 7—
Railway, 4.

EXTRA-PROVINCIAL CORPORATIONS ACT.
See Constitutional Law, 4.

FABRICATION OF DOCUMENTS.
See Evidence, 1.

FACTORY.
See Master and Servant, 2.

FACTORY SHOP AND OFFICE BUILDING ACT.
See Master and Servant, 2.

FATAL ACCIDENTS ACT.
See Executors and Administrators, 1—Negligence, 4, 5, 6, 7, 9.

FIDUCIARY RELATION.
See Assignments and Preferences, 3—Gift, 1, 3—Principal and
Agent, 4.
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FIERI FACIAS.
See Execution.

FINAL ORDER OF FORECLOSURE.
See Mortgage.

FINES AND PENALTIES.

Action for Penalties—Default of Incorporated Company and
Secretary in Making Returns to Provincial Secretary—
Ontario Companies Act, R.S.0. 1914 ch. 178, sec. 135—
Remission of Penalties—Fines and Forfeitures Act, R.S.0,
1914 ch. 99, sec. 6 (1)—Application to Court—*Court or
Judge having Cognizance of the Proceedings’’—Action in
Supreme Court of Ontario—Forum—Master in Chambers—
Jurisdiction—Judge of Supreme Court Sitting in Court—
Rules 205, 207—Terms of Remission—Payment of Costs—
Restoration of Plaintiff to Former Position. Seagram v.
Pneuma Tubes Limited, 13 O.W.N. 26, 40 O.L.R. 301.—
MippLETON, J.

FIRE.

See Negligence, 10

: FIRE INSURANCE.
See Insurance, 3-9.
FIXTURES.

Wooden Building Erected by Tenant on Demised Land—Owner-
ship—Chattel—Affixing to Freehold—Severance—Evidence
—Right of Removal—Privilege—License—Provision in In-
formal Lease—Estoppel—Assignable Rights—Succession of
Tenants—Reasonable Time for Removing Building—Dam-
ages—Nominal Damages—Trespass. Devine v. Callery, 13
O.W.N. 112, 40 O.L.R. 505.—App. Div.

FORECLOSURE.
See Mortgage.

FOREIGN COMMISSION.
See Costs, 8—Evidence, 1.

FOREIGN CORPORATION.
See Writ of Summons, 2.

FOREIGN DEFENDANTS.
See Ontario Temperance Act, 4—Practice, 2—Writ of Summons,
1.2
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FOREIGN DIVORCE.
See Insurance, 11.

FORFEITURE.
See Insurance, 5—Trespass.

FORMATION OF CONTRACT.
See Contract, 5-8.

FORUM
See Appeal, 4, 7—Courts—Criminal Law, 7—Executors and
Administrators, 5—Fines and Penalties—Injunction, 5.

FRACTION OF DAY.
See Landlord and Tenant, 2.

FRANCHISE.
See Street Railway, 1, 2.

FRAUD AND MISREPRESENTATION.
1. Earnings of Mechanic Entrusted to Person Controlling Em-
ployer-Companies—Promissory Note—Agreement— Tender
of Shares in New Company. Stevenson v. Brown, 13 O.W.N.
180.—CLuTE, J.

2. Sale of Company-shares—Return of Money Paid with Interest
—Principal and Agent—Evidence. Seagram v. Kemish, 13
O.W.N. 321.—SUTHERLAND, J.

See Company, 9—Executors and Administrators, 5—Gift, 2—
Guaranty, 1—Insurance, 6, 7—Principal and Agent, 4—
Promissory Notes, 4—Sale of Goods, 2, 5—Sheriff—Trusts

and Trustees, 2—Vendor and Purchaser, 3—Vexatious
Proceedings—Way, 1.

FRAUDULENT CONVEYANCE.
See Deed. |

FUNERAL EXPENSES.
See Executors and Administrators, 1.

FURNISHED APARTMENT.
See Landlord and Tenant, 6.

GARAGE.
See Injunction, 4.

o
8
i
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GAS.
- See Contract, 21—Parties, 3.

GIFT. 3

1. Evidence of—Property Standing in Names of Mother, Son,
: and Daughter—Death of Son — Action by Executors—
Property Found to Belong to Mother only—Absence of
Evidence to Establish Gift to Son and Daughter—Confiden-
- tial Relationship—Mother under Influence of Son. Toronto

General Trusts Corporation v. Lackie, 13 O.W.N. 243.—
MippLETON, J.

2. Moneys on Deposit in Bank—Direction to Bank to Hold for
< Benefit of Depositor and Wife and Daughter and Survivor—
Oral Agreement for Maintenance—Validity—Mental Com-
petence of Donor—Absence of Fraud or Duress or Undue

Influence—Improvidence—Appeal—Divided Court. *Bur-
kett v. Ott, 13 O.W.N. 351.—App. Div.

a Parent and Child—Voluntary Conveyance of Land by Mother
to Daughter—Fiduciary Relation—Presumption of Undue
Inﬂuence——Evidence—-Onus—-Findings of Trial Judge —

Appeal. Vanzant v. Coates, 13 O.W.N. 153, 40 O.L.R. 556.
—Aprp. D1v.

: See Husband and Wife, 9, 11, 12—Judgment, 2—Will.

_ GOODWILL.
See_ Covenant.

o : GRAND JURY.
See Criminal Law, 6. Sihe

\

: GRIEVOUS BODILY HARM.
Criminal Law, 3. °

GROSS NEGLIGENCE,

Highway, 1.
ety GUARANTY. T gt

ank—Account of Customer—Liability of Guarantor—Fraud
of Associate—Findings of Fact of Trial Judge. Bank of

Nova Scotia v. Salter, 13 O.W.N. 145.—MippLETON, J.
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GUARANTY—(Continued).

2. Liability of Trading Company to Bank—Bond Executed by
Certain Shareholders—Action on—Defence that Bond Exe-
cuted on Condition that all Shareholders should Sign—
Absence of Knowledge of Condition by Bank—Admission of
Oral BEvidence. Dominion Bank v. Cameron, 13 O.W.N.
420.—KELLY, J.

See Assignments and Preferences, 2.

GUARDIAN.
See Lunatic, 1.

HABEAS CORPUS.
See Alien Enemy, 1—Criminal Law, 10, 12—Infant, 2—Ontario
Temperance Act, 6.

HARBOUR COMMISSIONERS.
See Municipal Corporations, 6.

HAWKERS.
See Municipal Corporations, 1.

HEALTH.
See Negligence, 7.

HIGH COURT DIVISION.

See Appeal, 4, 7.

HIGHWAY.

1. Nonrepair—Ice on Sidewalk—Injury to Pedestrian—Liability
of Municipal Corporation—‘‘Gross Negligence”’—Municipal
Act, sec. 460 (3). MecMillan v. City of Toronto, 13 O.W.N.
357 —CLUTE, J.

2. Nonrepair—Injury to Pedestrian by Fall upon Sidewalk—
Liability of Municipal Corporation—Damages. Lawrence
v. Town of Orillia, 13 O.W.N. 453.—LENNOX, J.

3. Nonrepair—Opening in Roadway—Absence of Guard—Injury
to Bicyelist—Defective Eyesight—Negligence—Absence of
Contributory Negligence—Damages. Westcolt v. City of
Woodstock, 13 O.W.N. 480.—SUTHERLAND, J.

4. Village Street—Assumption by By-law of County Corpora-
tion for “Good Roads” Purposes—Highway Improvement

Act, R.S.0. 1914 ch. 40, secs. 4 (1), 5 (1), 12 (2), 22—Validity :
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HIGHWAY—(Continued).

of By-law—Procedure of Council—Powers of Council not
Confined to Highways. in Townships—Exemption of Town-
ships from Burden of Maintenance of Road—Special Act, 26
Viet. ch. 13—Sec. 15 of new Act—Relief from Liability for
Expenditures—Action to Set aside By-law—Locus Standi of
Village Corporation not Injuriously Affected—Municipal
Act, sec. 285—Policy of Act as to Quashing By-laws
Discretion of Court. Village of Merritton v. County of Lineoln,
120.W.N.370, 13 0.W.N. 162, 41 O.L.R. 6.—SUTHERLAND, J.
App. Div.

See Company, 1—Easement, 2—Motor Vehicles Act—Municipal
Corporations, 7, 8—Negligence, 1, 3, 8, 9, 10—Trial, 4—
Way.

HIGHWAY IMPROVEMENT ACT.
See Highway, 4.

HOSPITALS FOR THE INSANE ACT.
See Insurance, 10.

HUSBAND AND WIFE.

1. Action by Husband against Parents of Wife for Inducing her
to Leave him and Alienating her Affections—Findings of
Trial Judge—Damages. Webb v. Bulloch, 13 O.W.N. 343.—
Crute,.J.

2. Alimony—Action for—Defence—Award of Alimony by Ar-
bitrators—Written Submission—Award Carried out by
Payment and Acceptance of Weekly Allowance—Waiver—
Bar to Action—Alimony Proper Subject of Reference to
Arbitration—Award not Made within Time Fixed by Sub-
mission—No Provision for Enlargement of Time—Arbitra-
tion Act, R.S.0. 1914 ch. 65, sched. A., cl. (f), sec. 11—
Tim* not Enlarged by Order—Parties Proceeding with
Arbitration after Time for Award Expired—Parol Submission
—Award not Signed by Arbitrators in Presence of each other
—Objection not Taken in Pleadings—Refusal to Amend—
Validity of Award—Dismissal of Action. *Harrison v.
Harrison, 13 O.W.N. 245, 389.—M ASTEN, J —Arpp. Div.,
(See post 8.)

3. Alimony—Failure of Plaintiff to Shew Reasonable Cause for
Leaving Defendant—Evidence—Cruelty—Dismissal 0 Ae-
tion—Costs—Rule 388. Heller v. Heller, 13 O.W.N. 148,
—F aLconBripGE, C.J.K.B.
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HUSBAND AND WIFE—(Continued).

4. Alimony—Interim Allowance—Property Conveyed by Hus-
band to Wife—Pending Action by Husband to Recover—
Registration of Certificate of Lis Pendens—Separate Estate—
Allowances from Friends—Husband not Possessed of Property
—Quantum of Allowance. *Peel v. Peel, 13 O.W.N. 439.—
MippLeTON, J. (CHRS.)

5. Alimony—Misconduct of Wife—Departure from Husband’s
'House—Offer to Return—Refusal of Husband to Receive
her back—Nominal Sum Allowed to Wife—Costs. Wiles v.
Wales, 13 O.W.N. 359.—KgLLY, J.

6. Business Carried on in Name of Husband—Claim by Wife to
Assets of Business as against Execution Creditor of Husband
—Business Begun on Moneys Supplied by Wife from Sep-
arate Estate—Joint Venture—Partnership between Hus-
band and Wife—Married Women’s Property Act, secs. 4
(2), 7 (1)—Husband’s Share of Assets Liable to Satisfy
Execution—Findings of Trial Judge—Credibility of Wit-
nesses—Inferences from Facts—Appeal. *Reid v. Morwick,
13 O.W.N. 462.—Arp. Di1v.

7. Claim of Executrices of Deceased Wife to Interest in Property
of Husband—Eviderice—Failure to Establish Partnership or
Trust—Claim for Money Lent—Dismissal of Action—Costs.
*Faye v. Roumegous, 13 O.W.N. 251.—BrirTON, J.

8. Differences between—Reference to Arbitration—Award—Ac-
tion for Alimony-—Motion to Stay Proceedings. *Harrison
v. Harrison, 13 O.W.N. 30.—Arpp. D1v.
(See ante 2.)

9. Gift of Furniture in House by Husband to Wife—Devise of
House to Wife for Life—Bequest of Personal Property to
Son—TFailure to Prove Gift of Chattels—Evidence—Inten-
tion. *Kingsmill v. Kingsmaill, 13 0.W.N.252.—MIppLETON, J.

10. Household Goods Purchased by Wife out of Savings from
Money Paid to her by Husband as Housekeeping Allowance—
Married Women’s Property Act, R.S.0. 1914 ch. 149—
Separate Property of Wife—Chattel Mortgage Made by
Husband. Conway v. St. Louss, 13 O.W.N. 45.—App. D1v.

11 Lands Bought by Husband and Conveyed to Wife—Presump-
tion of Gift—Evidence to Rebut—Action for Declaration of
Trust. Slater v. Slater, 13 0.W.N. 429.—RosE, J.
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HUSBAND AND WIFE—(Continued).

12. Money Deposited in Bank to Joint Credit of Man and Wife—

Written Direction to Bank—*“Qur Joint Property”—Claim
of Wife to Half of Money—Evidence—Admission—Origin
of Fund—Beneficial Interest of Wife—Savings from House-
keeping Allowance—@ift from Husband—Special Purpose of
Deposit. Southby v. Southby, 13 O.W.N. 67, 40 O.L.R. 429.
—App. Di1v.

See Contract, 12—Infant—Insurance, 11—Judgment, 2—Mar-
riage—Promissory Notes, 4, 5.

ICE.
See Highway, 1.

IDENTITY.
See Criminal Law, 1.

ILLEGITIMATE CHILDREN’S ACT.
See Bastard.

IMMIGRATION OFFICER.
See Alien Enemy, 1.

‘IMPRISONMENT.
See Criminal Law, 12.

IMPROVEMENTS.
See Executors and Administrators, 4—Highway, 4—Limitation
of Actions, 5—Mortgage, 6.

' IMPROVIDENCE.
See Gift, 2.

INCENDIARISM.
See Insurance, 5. §

INCOME ASSESSMENT.
See Assessment and Taxes, 3, 5, 6.

INCUMBRANCES.
See Vendor and Purchaser, 6, 7.

INDEMNITY.
Action upon Covenant for — Judgment Recovered against
Plaintiff—Interest—Costs—Defence to Actioa—Reforma-
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INDEMNITY—(Continued).
tion of Deed —Independent Collateral Agreement—Special
Endorsement on Writ of Summons—Defence Set up by
Affidavit Filed with Appearance—Rule 56—Trial upon
Record Consisting of Endorsement and Affidavit—Cross-
claim for Damages for Deceit—Unassignable Claim—
Indemnity against Payment of Money not actually Paid—
Application of Money—Amount for which Judgment to be
Entered. *MeDonald v. Peuchen, 13 O.W.N. 380.—Arp.

Div.

See Insurance—Negligence, 9.

INDIAN.
See Ontario Temperance Act, 6.

INDICTMENT.
See Criminal Law, 6.
INFANT.

1. Custody—Application by Father—Children’s Aid Society.
Re Rendle, 13 O.W.N. 179.—RipELL, J. (CHRS.)

2. Custody—Application by Mother on Return of Habeas Corpus
— Peculiar Circumstances—Husband and Wife Living apart
—Children Placed in Boarding-school—Order for Payment
by Husband of Expenses of Wife Visiting Children—Terms.
Re Fitzpatrick, 13 O.W.N. 176.—BRrITTON, J. (CHrs.)

3. Custody—Rights of Mother—Interests of Infant—Wishes of
Deceased Father—Difference in Religious Faith—Infants
Act, R.S.0. 1914 ch. 153, secs. 28, 36—Appeal—Divided
Court. Re Taggart, 13 O.W.N. 189, 41 O.L.R. 85.—Avrr.
Div.

See Criminal Law, 2—Marriage—Master and Servant, 2—
Negligence, 2—Will, 21.
INFECTIOUS DISEASES.
See Negligence, 7.

INFORMATION.
See Criminal Law, 10. !

INJUNCTION.
1. Consent Judgment—Motion to Suspend Operation—Jurisdic-
tion—FEmergency. *Lewis v. Chatham Gas Co., 13 O.W.N

431.—MIDDLETON, J.
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INJUNCTION—(Continued).
2. Interim Order—Cutting and Removal of Timber—Motion to
Continue—Order Confined to Removal—Balance of Conven-
- ience—Preservation of Rights until the Trial. MeGirr v.
Standeven, 13 O.W.N. 433.—MippLETON, J. .

3. Interim Order—Motion for—Delay in Bringing Action—

Increase in Rates of Benefit Society—Allegation of Illegality
- —Motion Refused—Balance of Convenience—Society to
Keep an Account—Speedy Trial. Noel v. L’Union St.
Joseph du Canada, 13 O.W.N, 427.—LaArcurForp, J.

4. Interim Order—Motion for—Use of Private Way—*Garage”
; —Municipal By-law. Miller v. Tipling, 13 O.W.N. 43.—
FaLconBrDGE, C.J.K.B.

5. Interim Order Obtained by Plaintifi—Undertaking as to
- Damages—Dissolution of Injunction—Inquiry as to Damages
—Discretion as to Directing—Forum—Tiial Judge. Upper

Canada College v. City of Toronto, 13 O.W.N. 92, 40 O.L.R.
483.—MASTEN. J.

6. Interim Order Obtained by Plaintiffi—Undertaking as to
s Damages—Dismissal of Action without Costs—Application
by Defendant for Inquiry as to Damages—Refusal— Disere-
tion—Special Circumstances. Upper Canada College .
City of Toronto, 13 O.W.N. 119, 40 O.L.R. 483.—LAtcH-
FORD, J. ;

See Appeal, 7—Church—Contempt of Court, 1—Contract, 21—
Covenant—Nuisance—Parties, 3—Street Railway, 2—Trade
Publications—Way, 1. :

- INQUIRY AS TO DAMAGES.

- See Injunction, 5, 6. . ‘

7 INSOLVENCY.

- See Assignments and Preference —Attachment of Debts, 1—
Banks and Banking—Company, 4, 7, 8, 9. i

. INSPECTION OF GOODS.
: See Company, 9.

INSPECTOR OF INSOLVENT ESTATE.

f See Assignments and Preferences, 3. :

INSPECTOR OF PRISONS AND PUBLIC CHARITIES,
See Insurance, 10—Will, 9. | '
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INSURANCE.

1. Accident Insurance—Bodily Injury— Accidental Means—
Breach of Warranty—Extent of Disability—Sprained Wrist—
Latent Tuberculosis—Infection—Total Disability—‘‘ Exclu-
sively of all other Causes.” Fidelity and Casualty Co. of
New York v. Mitchell, 13 O.W.N. 181, [1917] A.C. 592.—P.C.

2. Accident Insurance—Total Disability Claim—Cause of Injury
—Assault—‘ External Force”’—Voluntary or Unnecessary
Exposure—Change of Occupation—Immateriality in Regard
to Risk—Question of Fact—Finding of Trial Judge—
Insurance Act, secs. 2 (35), 156 (1), (3), (6), 172—Construc-
tion of Policy—Variation by Renewal Receipt. Morran v.
Railway Passengers Assurance Co. of London England, 13
0.W.N. 358.—LENNOX, J.

3. Fire Insurance—Chattels Owned by Different Members of
< one Family—Insurance in Name of one—*‘Insurable Inter-

est ’—Direct Loss”—Right to Recover for Whole Damage
Proofs of Loss—Time of Delivery—Post-letter—Ontario
Insurance Act, R.S.0, 1914 ch. 183, sec. 194, conditions 18,
22—Time when Loss Payable—Commencement of 60-day
Period—Action not Prematurely Brought—Non-compliance
with Conditions as to Proof—Relief under sec. 199. Mal-
dover v. Norwich Union Fire Insurance Co., 13 O.W.N. 129,
40 O.L.R. 532.—BRriITTON, J.

4. Fire Insurance—Notice by Insurer Terminating Insurance—
Service by Registered Post-letter—Tender of Unearned
Portion of Premium by Enclosing Money in Letter—Letter
not actually Received by Assured until after Fire—Insurance
Act, R.S.0. 1914 ch. 183, sec. 194, conditions 11, 15—
“Therewith.” Velitre v. London and Lancashire Fire In-
surance Co. Limited, 12 O.W.N. 399, 13 O.W.N. 158, 40
0.L.R. 619.—SUTHERLAND, J.—App. D1v.

5. Fire Insurance—Proofs of Loss—Failure of Assured to Make
Statutory Declaration—Mistake—Further Proofs not De-
manded—Insurance Act., R.S.0. 1914 ch. 183, sec. 194
(condition 18 (¢)); sec. 199—Inequitable Result if Forfeiture
Decreed—Application for Insurance—Failure to Disclose
Apprehension of Incendiarism—Question in Application Left
Unanswered—Disclosure by Assured to Agent of Insurance
Company—TFailure of Agent to Communicate to Company—
Issue of Policy without Answer to Question being Insisted
upon—Waiver—Unreasonable Condition in Application—Sec.
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INSURANCE—(Continued).
197 of Act—Liability of Company. Gabel v. Howick Farmers
Mutual Firé Insurance Co., 12 O.W.N. 298, 40 O.L.R. 158.—
M AsTEN, J.

6. Fire Insurance—Proofs of Loss—Fraud—Findings of Fact of

Trial Judge—*“Second Insurance”’—Effect of Removal of
Goods from two Separate Buildings into one—Knowledge
and Assent of Insurers—Salvage—Overvaluation—Suspicion
as to Cause of Fire—Insurance Act, R.S.0. 1914 ch. 183,
sec. 194, condition 5—Waiver of Objections—Knowledge of
Agent—Bona Fides of Assured. *Rodgers v.General Accident
Fire and Life Insurance Corporation, Rodgers v. Mercantile
Fire Insurance Co., 13 O.W.N. 175.—CLUTE, J.

7. Fire Insurance—Stock of Jewellery—‘‘Precious Stones’—

Reasonable Care—Evidence of Value—Exaggerated Claim—
Exaggeration not Amounting to Fraud—*Implements’—
Models—Assessment of Loss—Costs—Test Action. Brymer
& Webster v. Wellington Mutual Fire Insurance Co., 13
O.W.N. 361.—SUTHERLAND, J.

8. Fire Insurance — Subject-matter of Insurance — Occupied

Houses—Fire Occurring while some of the Houses Unoccu-
pied—Policies not Effective as to Unoccupied Houses—
Defence as to Occupied Houses—Vacancy as to Others—
Change Material to the Risk—Absence of Notice—Statutory
Condition 2 (Insurance Act, sec. 194)—Finding of Jury—
Sec. 156 (6)—-Evidence—Appea_l—Costs——Inte_rest.—Expert
Testimony—Number of Witnesses. Ross v. Scottish Union
and National Insurance Co., 13 O.W.N. 191, 41 O.L.R. 108.
—App. Di1v.

9. Fire or Lightning— Indemnity against Loss or Damage by

—Building Partly Destroyed by Lightning-stroke without
Fire—Further Injury by Wind Following Immediately—
Evidence—Theoretical Testimony as to Impossibility of

Lightning Causing Damage to Metal-covered Building—

Testimony of Eye-witnesses—Liability of Insurers for Dam-
age Caused by Wind—Whole Damage Proximately Caused
by Lightning. Roth v. South Easthope Farmers M utual

Fire Insurance Co., 13 O.W.N. 208, 41 O.L.R. 52.—
MibpLETON, J.

. 10. Life Insurance—Beneficiary Confined in Hospital for Insane—

Order for Payment of Insurance Moneys by Insurers to
Inspector of Prisons and Public Charities—Hospitals for the
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INSURANCE—(Continued).
Insane Act, R.S.0. 1914 ch. 295, sec. 36—Insurance Act,
R.S.0. 1914 ch. 183, sec. 176—4 Geo. V. ch. 30, sec. 10.
Re Nash and Canadian Order of Chosen Friends, 11 O.W.N.
65, 40 O.L.R. 530.—RippELL, J. (CHRS.)

11. Life Insurance—Policy Payable to Wife—Foreign Divorce

Obtained by Wife—Change in Beneficiary by Will of Insured
—New Beneficiaries not of Preferred Class—Invalidity of
Divorce—No Right in Wife to Set up—Wife Ceasing to be
of Preferred Class—Right.of Insured to Divert to Benefi-
ciaries not of Preferred Class. *Re Banks, 13 O.W.N. 407.—
MippLETON, J. (CHRS.)

12. Life Insurance—Will—Chahge of Beneficiary—Identification

of Policy—Preferred Class of Beneficiaries—Stepmother—
Ontario Insurance Act, R.S.0. 1914 ch. 183, secs. 171 (5),
178 — Condition in. Will. Re Rutherford, 12 O.W.N. 391,
40 O.L.R. 266.—KELLY, J.

See Appeal, 2.

INTENT.

See Criminal Law, 6.

INTEREST.

1. Discretion of Court below—Appeal—Costs—Appeal ‘“as to

Costs only”’—Judicature Act, sec. 24—County Courts Act,
gec. 32—Appeal Joined with Unsuccessful Appeal as to an-
other Matter. Buckley v. Vair, 13 O.W.N. 87, 40 O.L.R.
465.—Avrp. D1v.

2. Promissory Notes—“Money-lenders’’—Harsh and Uncon-

scionable Transactions—Ontario Money-Lenders Act, R.S.0.
1914 ch. 175, sec. 4—Dominion Money—Lenders Act, R.S.C.
1906 ch. 122, sees. 6, 7—Findings of Trial Judge—Reversal
on Appeal. Shaw v. Hossack, 13 O.W.N. 108, 40 O.L.R.
475.—Arp. Div.

See Contract, 2, 20—Fraud and Misrepresentation, 2—Indemnity

~—Insurance, 8—Limitation of Actions, 3-—Mortgage, 2, 3, 5,
8, 10—Railway, 5—Will, 1, 27.

INTERIM ALIMONY.

See Husband and Wife, 4.

INTERIM INJUNCTION.

See Injunction.
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; INTERPLEADER.
See Bill of Sale—Practice, 2.

INTESTATE SUCCESSION.
See Distribution of Estates, 1.

' INTOXICATING LIQUORS.
See Constitutional Law, 5—Ontario Temperance Act.

e INVESTMENT.
See Will, 1, 12. ‘

INVITATION.
See Negligence, 13—Street Railway, 3, 4.

JOINDER OF PARTIES.
See Parties.

- JOINT OBLIGATION.
See Principal and Agent 3.

JUDGE.
~ See Assessment and Taxes, 5—Fines and Penalties.

JUDGMENT ‘

1 Defendant not Appearing at Trial—Judgment for Plaintifis
by Default—Judgment Set aside on Terms. Toronto General
~ Trusts Corporation v. Weaver, 13 O. W.N. 203.—Mastex, J.

2. Summary Judgment—Husband and foe——Actxon by Wife for
3 Recovery of Chattels in House of Husband—Title to Chattels
—Wedding-gifts—Joint Property of Husband and Wife—
Gifts Made to Wife alone—Speclally Endorsed Writ of
Summons—Rules 33, 56, 57. East v. East 13 O.W.N. 316.—
MasteN, J. (CHrs. )

% Summary Judgment—Rule 57—Action on Bond—S
Defence—Necessity of Tender of Bond for Payment before

Action. Doubledee v. Dominion Securities Corporation Lim-
ited, 13 O.W.N. 29.—Arp. Drv.

. Summary Judgment—Rule 57—Specially Endorsed Writ of
Summons—Claim for Price of Advertising in Newspaper—
- Contract—Suggested Defence—Breach of Contract—Con-
struction and Effect of Contract. Mail Printing Co. v.
Bleakley, 13 O.W.N. 90.—App. Div. i

\
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JUDGMENT—(Continued).

See Appeal, 7—Company, 7—Contempt of Court, 2—Deed—
Evidence, 3—Indemnity—Injunction, 1-—Mechanics’ Liens,
2—Mortgage, 2, 4, 7—Pleading, 1—Practice, 1—Principal
and Agent, 3—Schools—Solicitor, 1—Street Railway, 1, 2—
Trade Publications—Trial, 2—Vexatious Proceedings.

JUDGMENT DEBTOR.
See Attachment of Debts, 1.

JUDICIAL COMMITTEE.
See Appeal, 5.

JURISDICTION.

See Appeal, 4—Banks and Banking—Criminal Law, 2, 4, 7, 10—
Evidence, 3—Execution—Fines and Penalties—Injunction,
1—Lunatic, 1—Ontario Temperance Act—Railway, 4—
Vendor and Purchaser, 4—Will, 22—Writ of Summons, 1.

JURY.
See Criminal Law, 3, 6—Insuranee, 8—Libel, 1—Malicious
Arrest—Motor Vehicles Act—Negligence, 1, 2, 3, 5, 7, 11, 13
—Street Railway, 3, 4—Trial, 3.

JURY NOTICE.
See Appeal, 2—Trial, 4.

JUSTICE OF THE PEACE.
See Criminal Law—Ontario Temperance Act.

JUVENILE COURT.
See Criminal Law, 2.
LACHES.
See Contract, 4—Injunction, 3—Municipal Corporations, 3.

LAND.

1. Recovery of Possession—Counterclaim—Status of Defendants
Counterclaiming—Devolution of Estates Act, sec. 13—
Evidence—Demand of Possession or Notice to Quit—
Necessity for—Denial of Relationship of Landlord and Ten-
ant. Jones v. Hudson, 13 O.W.N. 106.—FALCONBRIDGE,
C.J.K.B.

2. “Tailings” from Ore Reduction—Deposit on Land by Permis-
sion of Owner—Claim of Depositor to Recover Tailings as
Chattels—Intention to Transfer Title—Tailings Becoming
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LAND—(Continued).
Part of Land. *Peterson Lake Silver Cobalt M ining Co.
Limited v. Dominion Reduction Co. Limited, 13 O.W.N.
222.—MIDDLETON, J.

See Company, 3—Constitutional Law, 4—Deed—Ditches and
Watercourses Act—Easement—F ixtures—Municipal Corpor-
ations, 6, 7—Patent for Land—Trespass—Vendor and Pur-
chaser—Water, 1, 2.

LAND TITLES ACT.

Application to Terminate Caution—Status of Applicant—
Transferee of Registered Owner—Rules Made under Auth-
ority of sec. 138 of 1 Geo. V. ch. 28—Rule 24—Form 21.
Re Dalter and McGregor, 13 O.W.N. 291—KELLy, J. (CHrs.)

LANDLORD AND TENANT.

i Agreement——Construction——Lease—Option of Purchase—Re-
linquishment—Distress for Rent—Chattels Seized Bought in
by Landlord—Property not Passing—Damages—Loss of
Credit from Wrongful Seizure—Nominal Damages—Costs,
Cyclone Woven Wire Fence Co. v. Town of Cobourg, 13 O.W.N.
236.—App. D1v.

2. Assignment by Tenant for Benefit of Creditors—Landlord’s
Preferential Claim for Rent—Landlord and Tenant Act,
R.8.0. 1914 ch. 155, sec. 38—Ascertainment of Period for

~ which Rent Allowed—*‘Three Months F ollowing the Execu-
tion of the Assignment”—¢Execution’ Including Delivery
—Intention to Delay Completion after Signing and Sealing of
Instrument—Arrears—Fraction of Day. Re Metropolitan
Theatres Limited, Magee Rea! Estate Co. Limited’s Case, 13
O.W.N. 47, 40 O.L.R. 345.—Rosg, J.

3. Expiry of Lease—Recovery of Possession—Right of Tenant to
Set up against Landlord Tit'e Derived from Crown. Carroll
V. Empire Limestone Co., 13 O.W.N. 411.—FAvLcONBRIDGE,
C.J.K.B.

4. Landlord and Tenant Act, Part III.—Provisions respecting
Overholding Tenants—Summary Ejectment Procedure—
Powers of County Court J udge—Mortgagee and Mortgagor—
“Person Entitled to Possession”—*“ Oceupant ’—See. 2 (b)
(d) of Act—*May ’—Interpretation Act, R.S.0. 1914 ch. Lk
sec. 29 (s). Re Mitchell and Fraser, 13 O.W.N. 60, 40 O.L.R.
389.—Arpp. Div.

46—13 o.w.N.
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LANDLORD AND TENANT-—(Continued).
5. Lease of House—Injury to Premises by Acts and Omissions
of Tenant—Liability in Damages—Negligence. Conklin v.
Dickson, 13 O.W.N. 86, 40 O.L.R. 460.—Arp. Di1v.

6. Lease of Suite in Apartment-house—Finding of Trial Judge
that Suite Let Partly Furnished—Appeal—Reversal of
Finding—No Implication of Condition or Warranty of
Fitness for Human Habitation—Tenant Leaving Premises
because Uninhabitable—Liability for Rent. *St. George
Mansions Limited v. Hetherington, 13 0.W.N. 367.—Apr. D1v.

See Arbitration and Award, 2—Contract, 9—Fixtures—Land, 1—
Limitation of Actions, 5.

LANE.
See Way, 1, 2.
LEASE.
Qee Arbitration and Award, 2—Contract, 9—Landlord and Ten-
ant—Way, 1.

LEAVE AND LICENSE.
See Negligence, 13.

LEAVE TO APPEAL.
See Appeal, 1, 2—Criminal Law, 5, 6, 10.

LEGACY.
See Wil'.

LIBEL.
1. Jury Trial—Verdiet for Plaintiff “without Damages’—Costs
—Libel and Slander Act, R.S.0. 1914 ch. 71, sec. 5. De
Luca v. Hare, 13 O.W.N. 450.—SUTHERLAND, J.

2. Pleading—Statement of Claim—Irrelevant Matter—Striking
out—Delivery of Statement of Defence—Solicitor’s Slip—
Relief from—Costs. Dominion Sugar Co. v. Newman, 13
O.W.N. 38.—MipreToN, J (CHRS.)

See Appeal, 1—Criminal Law, 6—Slander.
LICENSE.

See Company, 4—Constitutional Law, 4—TFixtures—Municipal
Corporations, 1-—Ontario Temperance Act.
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LICENSE IN MORTMAIN.
See Will, 27—Constitutional Law, 4.

LIEN.
See Mechanics’ Liens—Mortgage, 6, 9—Promissory Notes, 5—
Solicitor, 2—Vendor and Purchaser, 3. 7

LIEN-NOTE.
See Sale of Goods, 3.

LIFE INSURANCE.
See Insurance, 10, 11, 12.

LIGHTNING.
See Insurance, 9.

LIMITATION OF ACTIONS.
1. Adverse Possession of Land—Acts of Possession—Evidence—
Finding of Fact of Trial Judge. Godson Contracting Co. v.
Grand Trunk R. W. Co., 13 O.W.N. 241.—MipDLETON, J.

2. Mineral Lands—Reservation in Deed—Estoppel—Tenancy—
Payment of Taxes—Further Evidence Given on ‘Appeal.
Dodge v. Smith, 2 O.W.R. 561, 40 O.L.R. 362.—C.A.

3. Mortgage—Payments of Interest by one of Several Heirs
“of Deceased Mortgagor—Sufficiency to Keep Mortgage
Alive as against all Persons Claiming under Mortgagor—
—Limitations Act, R.S.0. 1914 ch. 75, secs. 13, 24. McKay
v. Hutchings, 13 O.W.N. 203,41 O.L.R. 46.—MipbLETON, J.

4. Ownership of Land—Possession—Evidence—Findings of Mas-
ter—Appeal. Re Shields, Shields v. London and Western
Trust Co., 13 O.W.N. 13.—KgLry, J.

5. Possession of Land—Tenancy—Payment of Rent by Payment
of Taxes and Work Done upon Land—Length of Possession
—Compensation for Improvements Made under Mistake of
Title. Mathiew v. Lalonde, 13 O.W.N. 186.—Arp. Div,

See Contract, 2, 11—Executors and Administrators, 3—Trusts
and Trustees, 1, 2—Way, 2.

LIQUIDATOR.
See Company, 7—Vendor and Purchaser, 8.
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LIQUOR.
See Ontario Temperance Act.

LIS PENDENS.

Certificate of—Registration—Motion to Vacate—What must be
Shewn—Abuse of Process of Court—Delay in Prosecution of
Action—Motion to Dismiss. National Maich Co. v. Thomas.
13 O.W.N. 413.—FaLconBripGE, C.J.K.B. (CHRs.)

See Husband and Wife, 4

LOAN AND TRUST CORPORATIONS ACT.
See Company, 4.

LOCAL BOARD OF HEALTH.
See Costs, 1—Negligence, 7.

LOCATEES’ RIGHTS .
See Contract, 4.

LOST GRANT.
See Way, 2.

LUNATIC.

1. Person Incompetent to Manage his Estate—Order Declaring
—TLunacy Act, R.S.0. 1914 ch. 68, secs. 12, 37—Appointment
of Guardians—Authorisation by Court of Continuance of
Subseriptions for Charitable and Philanthropic Purposes—
Jurisdietion of Court. - Re D., 13 O.W.N. 72, 40 O.L.R. 365.
—MippLETON, J. (CHRS.)

9. Sale of Land—Approval of-—Disposition of Purchase-money—
Costs—Payments to Committee for Maintenance—Payment
of Balance into Court. Re McDonnell, 13 O.W.N. 320.—
SurHERLAND, J. (CHRS.)

See Gift, 2—Insurance, 10—Will, 9.

MAGISTRATE.
See Criminal Law, 7, 8, 10—Ontario Temperance Act.

MAINTENANCE.
See Bastard—Contract, 10—Gift, 2—Lunatic, 2.
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MALICIOUS ARREST.

Assault—Evidence for Jury—Findings of Jury—Liability of
Roman Catholic Episcopal Corporation—Corporation Sole—
Incorporating Act, 7 & 8 Vict. (Can.) ch. 82, sec. 6—Dam-
ages—Costs. Basil v. Spratt, 13 0.W.N. 249 —Brrrrox. J.

MANDAMUS.
See Municipal Corporations, 5—Schools.
MARK.
See Criminal Law, 9.
MARRIAGE.

Infant under 18—Action for Declaration of Invalidity—Mar-
riage Act, R.S.0. 1914 ch. 148, sec. 36.—Effect of sub-sec. 2—
Sexual Intercourse after Ceremony—Finding of Fact of
Trial Judge.  McIntyre v. Gental, 13 O.W.N. 309.—FarLcox-
BrIDGE, C.J.K.B.

See Trial, 1.

MARRIED WOMAN.
See Husband and Wife.

MARRIED WOMEN’S PROPERTY ACT.
See Husband and Wife, 6, 10.

MASTER AND SERVANT.
1. Action for Wrongful Dismissal of Servant—Evidence—
Termination by Servant of Contract of Hiring. Campbeil
v. Sutherlands Limited, 13 O.W.N. 428 —FALCONBRIDGE,
C.J.K.B.

2. Injury to Servant—Infant Working n Factory—Dangerous
Machine—Want of Guard—Factory Shop and Office Build-
ing Act, R.S.0. 1914 ch. 229—Disobedience of Instructions—
Servant Author of own Injury. Honsberger v. Hoshel, 13
O.W.N. 485.—SUTHERLAND, J.

See Fraud and Misrepresentation, 1—Negligence, 6, 10—Work-
men’s Compensation Act.

it it MASTER IN CHAMBERS.
- See Fines and Penalties.

.-
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MAYOR.
See Municipal Corporations, 9.

MECHANICS’ LIENS. .

1. Action to Enforce Lien for Materials—Period of Credit not
Expired as to Part of Claim—Premature Action—Right to
Prove Claim for Immature Part of Claim in Action Properly
Brought in Respect of Ma ure Claims—Mechanics and
Wage-Earners Lien Act, R.S.0. 1914 ch. 140, secs. 24, 25,
32, 37, 39. *Northern Lumber Mills Limied v. Rice, 13
O.W.N. 230 —Arp. D1v.

2. Building Contract—Payment of Builders by Percentage on
Time and Material—Application to Material Furnished by
Building-owner—Registry of Lien Vacated on Payment of
Amount Claimed into Court—Judgment in Action to En-
force Lien—Declaration of Lien—Principal and Agent Sued
together—Personal Judgment against both—Election to
Hold one—Counterc aim—Damages for Breach of Contract
to Finish in a Particular Time—Contradictory Evidence—
Finding of County Court J udge—Appeal—Costs—Mechanics
and Wage-Earners Lien Act, secs. 27 (4), 42. Thomas v.
Roelofson, 13 O.W.N. 201.—App. Div.

MEDICAL OFFICER OF HEALTH
See Costs, 1—Negligence, 7.

MINERAL LANDS.
See Limitation of Actions, 2.

MINERAL ORE.
See Criminal Law, 5—Land, 2.

MINERALS.
See Railway, 4.

MINISTER OF JUSTICE.
See Alien Enemy, 1.

MISCONDUCT.
See Arbitration and Award, 1-—Husband and Wife, 5.

MISDIRECTION. '
See Motor Vehicles Act.
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MISREPRESENTATION.
See Fraud and Misrepresentation.

: MISTAKE.
 See Appeal, 6—Insuranqe, 5—Trusts and Trustees, 2.

B MISTAKE OF TITLE..
See Limitation of Actions; 5.

; MONEY BY-LAW. g2
See Municipal Corporations, 8.

i

MONEY IN COURT. '
1. Claimants of—Priorities—Reference. Re Grand Trunk R. W.
; Co. and Brooker, 13 O.W.N. 321.—SUTHERLAND, J. (CHgs.)

i Stop-order—Payment out of Court—Costs. Hamer v. O’Brien,
13 O.W.N. 147.—BgrrrroN, J. (CHRS.)

See Appeal, 5. ‘ :

G0 MONEY-LENDERS.
~ See Interest, 2. | ¥
= " MONEY LENT.
See Husband and Wife, 7.

- MORTGAGE. \
. Foreclosure—Action for—Appearance Set aside—Practice—

- Final Order of Foreclosure. Found v. Gertzbein, 13 O.W.N.
; 179.—RippELL, J. (CHRS.) ‘

2. Foreclosure—Action for—Motion for Summary Judgment—
~ Defence—Interest whether Payable from Date of Mortgage
~or Dates when Moneys actually Advanced— t
between Mortgagor and Mortgagee—Form of Covenant for

Payment of Interest. Mason v. Florence, 13 O.W.N. 289.—
Kriry, J. (Cars.) ; s

- Foreclosure—Action for—Mortgage Made in 1915—Renewal
- or Extension of Mortgage Made in 1911—Interest and Taxes
not in Arrear—Principal Overdue—Mortgagors and Pur-
~ chasers Relief Act, 1915, 5 Geo. V. ch. 22, sec. 2 (1)—Sce. 4
~as Amended by 6 Geo..V. ch. 27, sec. 1—Action Begun
without Leave—Dismissal—Refusal to Grant Leave nunc
pro tunc—Discretion—Reversal on Appeal. *Appelbe v. Wind-
sor Security Co. of Canada Limited, 13 O.W.N. 139, 230,
40 O.L.R. 548.—SUTHERLAND, J. (Cars.)—App. Div.
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4.

MORTGAGE—(Continued).

Foreclosure—Action for—Summary Dismissal as Contraven-
tion of Mortgagors and Purchasers Relief Act, 1915—Order.
Dismissing Set aside by Appellate Court—Application by
Defendants to Add to Order of Appellate Court an Order for
Judgment for Plaintiff—Proposed Appeal to Supreme Court
of Canada—Application Opposed by Plaintiff—Unnecessary
Application—Dismissal. *Appelbe v. Windsor Security Co.
of Canada Limited, 13 O.W.N. 378.—Arr. D1v.

. Foreclosure—Final Order—Application to Vacate Order and

to Stay Proceedings upon Payment of Interest and Taxes in
Arrear. Parker v. Hossack, 13 O.W.N. 322.—SUTHERLAND,
J. (CHRS.)

. Foreclosure—Final Order—Opening up, on Application of

Assignee of Execution Creditor, not Made a Party and not
Served with Notice—Rules 469, 470—Doubt as to whether
Execution Satisfied—New Account and New Day for Re-
demption—Improvements Made by Mortgagee—Lien for—
Conveyancing and Law of Property Act, sec. 37  Greisman
v. Rosenberg, 13 O.W.N. 382.—SururrLAND, J. (CHrs.)

Foreclosure—Subsequent Incumbrancer Added as Party in
Master’s Office—Motion to Set aside Prwcipe Judgment—
Practice—Irregularity in Judgment—Form 101 Elliott v.
Byers, 13 O.W.N. 107.—App. D1v.

Foreclosure of Sale—Application for Leave to Enforce Mort-
gage—Mortgagors and Purchasers Relief Act, 1915, sec. 2—
Application Granted unless Mortgagors Agree on Terms—
Increase in Rate of Interest. Re Hutson and Davidson, 13
0.W.N. 475.—RosE, J. (CHgs.)

. Moneys Advanced upon Security of Mortgage Paid to one of

the Mortgagors—Conversion of Share of the other Mortgagor
—Authority for Payment to one only—Absence of Written
Authority—Evidence—Lien or Charge on Land of Mort-
gagor Converting Share of Co-mortgagor—Declaration of
Rights—Costs. Quinn v. Thompson, 13 O.W.N. 483.—
Lennox, J.

10. Mortgagors and Purchasers Relief Act, 1915—Application of,

to Derivative Mortgage—Stay of Proceedings upon Mort-
gage—Motion by Mortgagee, Maker of Derivative Mortgage
—Motion for Leave to Commence Proceedings against
Original Mortgagors—Agreement to Pay Higher Rate of



i
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MORTGAGE—(Continued).
Interest—Costs.  *Shepard and Rosevear and Moyes Chem-
teal Co. Limited, Re Moyes Chemical Co. Limited and Halsted,
13 O.W.N. 473 —MippLETON, J, (CHRS.)

11. Power of Sale—Exercise by Assignee of Mortgage—Notice of
Sale—Provisions of Mortgage—Objection to Title Made by
Assignee on Agreement for Sale—Application under Vendors
and Purchasers Act. Re Bennett and Skool, 13 O.W.N.
131.—BgriTTO0N, J.

. 12. Power of Sale—Exercise of—Purchase by Second Mortgagee

—Action to Set aside Sale and for Redemption—Notice of
- Sale actually Served, but not on all Persons Interested—
Right of Mortgagee to stand on Provision for Sale without
Notice—Abortive Auction-sale—Test of Value—Advertise-
ment of Sale—Two Parcels Offered together—Bona Fides of
Actual Sale—Evidence—Value of Land—Expert Testimony.
Uren v. Confederation Life Association, 13 O.W.N. 133, 40
O.L.R. 536.—MippLETON, J.

13. Validity—Omission of Date— Anether Mortgage Assigned to
Mortgagee—Collateral Security—Re-assignment  Directed
upon Payment of Claim—Counterelaim—Costs. Cunning-
ham v. Kelly, 13 O.W.N. 342.—Bri1TTON, J.

See. Account, 1—Assignments and Preferences, 1, 2, 3—Banks
and Banking—Contract 11—Deed—Evidence, 1—Execu-
tors and Administrators, 4—Landlord and Tenant, 4—
Limitation of Actions, 3—Vendor and Purchaser, 5—Will, 20.

MORTGAGORS AND PURCHASERS RELIEF ACT.

See Mortgage, 3, 4, 8, 10.

MORTMAIN.
See Will, 27.

MORTMAIN AND CHARITABLE USES ACT.

. See Constitutional Law, 4—Will, 2.

MOTOR VEHICLES.
See Negligence, 1, 3—Ontario Temperance Act, 8.

MOTOR VEHICLES ACT.
Motor Vehicle on Highway—Loss or Damage Sustained by
Person Driving Horses—R.S.0. 1914 ch. 207, sec. 16 (1)—
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MOTOR VEHICLES ACT—(Continued).
Construction of—Speed of Motor Vehicle when Approaching
Horse—Knowledge—Reasonable Belief—General Verdict of
Jury—Judge’s Charge—Carefulness of Motorist — Objec-
tions at Trial—Negligence—Onus—Contributory Negligence
—_Effect of sec. 23—Mens Rea—Misdirection—New Trial.
Bradshaw v. Conlin, 13 O.W.N. 110, 40 O.L.R. 494.—
Arp. D1v.

MUNICIPAL CORPORATIONS.

. By-law Regulating Transient Traders—Conviction for In-

fraction of—Persons Going from Place to Place in Vehicle
and Selling Goods—Hawkers or Pedlars, not Transient
Traders—Sale to Retail-dealers only—Exception—Pedlar’s
License not Required—Amendment—Municipal Act, secs.
416, 420. *Rex v. Scales and Roberts Limited, 13 O.W.N.
305.—M ASTEN, J. (CHRS.)

. By-law Requiring Coal Sold to be Weighed upon Municipal

Scales—Necessity for Request from Buyer or Seller—Con-
struction of By-law—Prosecution for Infraction of By-law—
Failure to Prove Request—Magistrate’s Conviction Quashed.
Rex v. Butterworth, 13 O.W.N. 263.—Arpp. D1v.

3. By-laws—Motion to Quash— Municipal Works—Payment to

=

Contractors—Delay—Discretion—Mala Fides of Applicant.
Re Marchand and Town of Tilbury, 13 O.W.N. 14, 45.—
FaLconBrIDGE, C.J.K.B.—Appr. Div.

. Claim against Corporation for Loss of Sheep—Dog Tax é,nd

Sheep Protection Act, R.S.0. 1914 ch. 246, secs. 17, 18—
Tender by Council of Amount Awarded by Valuer—Right of
Action for Larger Sum—Finding of Trial Judge—Appeal—
Costs. *Hogle v. Township of Ernesttown, 13 O.W.N. 347.—
Arp. Div.

Claim against Corporation for Loss of Sheep—Dog Tax and
Sheep Protection Act, R.S.0. 1914 ch. 246, secs. 17, 18—
Action under—Pleading—Statement of Claim—Cause of
Action—Mandamus to Council. *Noble v. Township o
Esquesing, 13 O.W.N. 339.—MULOCK, Oy Bx, :

6. Expropriation by City Corporation of Land for Park Purposes

—By-law—City Limits—Extension—Proclamation—Defect
—Remedy by 6 Geo. V. ch. 96, sec. 2 (0) —Waiver—Estoppel
~—Conveyance to Harbour Clommissioners—Bona Fides—
Municipal Act, 1903, sec. 576—Control by Corporation—
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MUNICIPAL CORPORATIONS—(Continued).
Agreement Validated by 5 Geo. V. ch. 76, see. 1 (0.)—Costs.
*Watson v. Toronto Harbour Commissioners, 13 O.W.N. 408.
—LENNOX, J.

7. Expropriation of Land—By-law—Declaration that Land Forms
Part of Highway—Authorisation of Use of Land before
Award of Compensation—Municipal Act, sec. 347—Appli-
-cation of—Repeal of Expropriating By-law after Award—
Right to Repeal—Right of Land-owner to Enforce Award—
Municipal Arbitrations Act—Remitting Award to Arbi-
trator—Arbitration Act, secs. 10, 11, 12—Reasons for Award
—Authorisation not Acted upon—Right of Public User as
Highway of Land Expropriated. *Re City of Toronto and
Grosvenor Street Presbyterian Church Trustees, 13 O.W.N.
142, 302, 40 O.L.R. 550.—MasTEN, J.—App. Div.

8. Money By-law—Municipal Act, secs. 2 (0), 263 (5)—Necessary
Publication of By-law—Non-compliance with Direction of
Statute—Result not Affected—Saving Enactment, see. 150—

~Object of By-law—Improvement of Highways and Erection

. of Bridge—Submission to Electors—Two Sums to be Raised
upon one By-law. *Re Poulin and Village of L'Orignal, 13
0.W.N. 374.—MEgrEDpITH, C.J.C.P.

9. Work Directed to be Done by Board of Commissioners Ap-
pointed Pursuant to Statute—Use of Explosive—Negligence
of Engineer—Injury to Member of Board (Mayor of City)
Present when Work Being Done—Non-liability of Corpora-
tion. *Mahoney v. City of Guelph, 130.W.N. 279.—Crute, J.

- See Assessment and Taxes—Company, 1-—Costs, 1—Ditches and
‘ Watercourses Act—Easement, 2—Execution—Highway—
Injuaction, 4—Negligence, 8, 9—Railway, 5—Schools—

- Street Railway, 1-—Trial, 4—Workmen’s Compensation Act.

MUNICIPAL FRANCHISES ACT.
See Street Railway, 2.

NATURAL GAS.
See Parties, 3. : i

NAVIGABLE RIVER.
~ See Water. ' ‘

S NEGLECTED CHILD.
~ See Criminal Law, 2. ;
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NEGLIGENCE.

1. Automobile Injured by Street-car Running into it—Cause of
Accident—Findings of Jury—Negligence Consisting in Ex-
cessive Rate of Speed of Street-car—Failure to Connect
Negligence Found with Iajury—Finding against Contrib-
utory Negligence of Driver of Automobile—Evidence—
Inference—Onus of Proof. Gallagher v. Toronto R. W. Co.,
13 O.W.N. 199, 41 O.L.R. 143.—App. D1v.

2. Carriers—Waggon Delivered on Government Wharf and Left
m Dangerous Position—Injury to Child by Overturning of
Waggon—Responsibility of Carriers—Finding of Jury—
Nuisance—Finding of Trial Judge. Clement v. Northern
Navigation Co. Limited, 13 O.W.N. 22.—SUTHERLAND, J.

3. Collision of Automobiles in Highway—Claim and Counter-
Claim—Trial—Jury—Verdict—Statement of Foreman—Jury
Sent back to Answer Questions—Findings—Judge’s Charge—
Damages. Townsend’s Auto Livery v. Thornton, 13 O.W.N.
237.—Avrp. D1v.

4. Death of Man Caused by Falling into Elevator-shaft in Store—
Action under Fatal Accidents Act—Negligence of Deceased
—Findings of Trial Judge. Kupnicki v. Noden Hallitt &
Johnson Limited, 13 O.W.N. 178.—BrirTON, J.

5. Death of Plaintiff’s Husband by Falling from Bridge—Evidence
—Findings of Jury—Contributory Negligence—Intoxication.
Walsh v. International Bridge and Terminal Co., 13 O.W.N.
411.—LENNOX, J.

6. Injury to and Death of Person Caused by Fall of Frozen
Surface in Gravel-pit—Servant of Teamster—Contract of
Teamster with Defendants—Undertaking to Remove Surface
—Dangerous Place—Knowledge of Danger—Duty Owed by
Defendants—Breach—Cause of Death—Direction of Person
in Charge—Negligence of Deceased—Evidence—Contribu-
tory Negligence—Action under Fatal Accidents Act—Dam-
ages—Reasonable Expectation of Pecuniary Benefit—Par-
ents of Deceased. Durant v. Ontario and Minnesota Power
Co., 13 O.W.N. 195, 41 O.L.R. 130.—App. Div.

7. Local Board of Health—Medical Officer of Health—Death of
Diphtheria Patient—Action under Fatal Accidents Act—Evi-
dence—Findings of Jury—Absence of Causal Connection
between Negligence and Death—Public Health Act, R:S.0.
1914 ch. 218, sec. 58—Effect of—Infectious Diseases—Public



INDEX.

o
-
-

' NEGLIGENCE—(Continued).
Safety—Duty of Health Authorities—Aectionable Breach.
Simpson v. Local Board of Health of Belleville, 12 O.W.N. 241,
13 O.W.N. 64, 40 O.L.R. 406.—BrrrTON, J.—APP. DI1V.

8. Obstruction in Highway—Injury to Conductor of Street -car—
Municipal Corporation—Gontractors—Absence of Authority
—Liability of Contractors—Contributory Negligence—Evi-
dence—Findings of Trial Judge—Appeal. *Tessier v. City of
Ottawa, 13 O.W.N. 234.—App. Drv. :

9. Obstruction or Nuisance in Highway—Telephone Wires Strung
too Low—Proximate Cause of Injury Occasioning Death of
Person Lawfully Passing under Wires—Liability of Township
Corporation—Notice of Obstruction—Notice of Aection—
Absence of Contributory Negligence—Statutory Authority
—Rural Telephone Association—Indemnity or Contribution
from—Action under Fatal Accidents Act—Damages—Tel-
ephone Act, R.S.0. 1914 ch. 188, and Amending Acts.
*Magill v. Township of Moore, 13 O.W.N. 318.—Crurg, J.

10. Setting out Fire in Highway—Failure to Extinguish-—Injury
to Neighbouring Property—Liability of Foreman of Gang of
Men Engaged in Work for Crown—Fire Actually Set by
Subordinate Member of Gang—Authority of Foreman—ILia-
bility—Fellow-servants of Crown—* Respondeat Superior”—
Relationship of Master and Servant-—Negligent Act not Done
in Service of Crown—Evidence. Bigras v. Tasse, 13 O.W.N.
65, 40 O.L.R. 415.—App. Div:

11. Street Railway—Collision of Street-car with Automobile—
Negligence of Driver of Street-car—Negligence of Chauffeur——
Findings of Jury not Supported by Evidence—Judicature
Act, sec. 27—Contributory Negligence—Ultimate Negligence
—New Trial. Ontario Hughes-Owens Limited v. Ottawa
Electric R. W. Co., 13 O.W.N. 156, 40 O.L.R. 614.—App,
Div.

12. Street Railway Crossing Tracks of Grand Trunk Railway—
Street-car Stopping on Crossing—Danger from Engine—
Panic among Passengers on Street-car—Injury to Passenger
—Negligence of both Companies—Defective Condition of
Appliances—Failure to Operate Gates—Absence of Con-
tributory Negligence. Teeson v. Grand Trunk R.W. Co. and
Toronto R.W. Co., 13 O.W.N. 476.—FALcONBRIDGE, C.J. K.B.
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NEGLIGENCE—(Continued).

13. Unsafe Premises—Injury to Person Going there on Lawful
Business—Invitation—Leave—Evidence—Cause of Action—
Findings of Jury. Struthers v. Burrow, 12 O.W.N. 19, 254,
40 O.L.R. 1.—KgLLy, J.—APP. D1v.

See Highway, 1, 2, 3—Landlord and Tenant, 5—Master and
Servant, 2—Motor Vehicles Act——Mumclpal Corporations,
9—Railway, 2, 3—Sheriff—Street Railway, 3, 4.

NEW TRIAL.
See Company, 1—Motor Vehicles Act—Negligence, 11—Parties, 3
—Trespass—Trial; 3.

NEWSPAPER.
See Judgment, 4.
NONREPAIR.
See Highway, 1, 2, 3.
NOTICE.

See Insurance, 4, 8.

NOTICE OF MOTION.
See Practice, 2.

NOTICE OF SALE.
See Mortgage, 11, 12—Vendor and Purchaser, 5

NOTICE OF TRIAL.
See Trial, 2.

. NOTICE TO QUIT.
See Land, 1.

NUISANCE.
Smoke and Odour—Injunction and Damages—Opportunity to
Abate Nuisance. Stevenson v. Colmn, 13 O.W.N. 426.—
Farconsripge, C.J. K.B.

See Negligence, 2, 9—Water, 3.

OBSTRUCTION.
See Negligence, 8, 9—Trial, 4—Water, 3.

: OCCUPATION.
See Insurance, 8.
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; OCCUPATION RENT.
_ See Partnership, 1.

ODOUR.
See Nuisance.

ONTARIO TEMPERANCE ACT.

1. Magistrate’s Conviction for Offence against sec. 40—Druggist
Keeping Intoxicating Liquor for Sale without License—
Dominion Proprietary or Patent Medicine Act, 7 & 8 Edw.
VII. ch. 56—Powers of Provincial Legislature—Separate
Fields of Legislation—Medicated Compound Containing

- Large Percentage of Proof Spirits—Sees. 85, 88, 124, 125, 129,
131 of Temperance Act—Use of Compound as Beverage—
Evidence—Findings of Magistrate—Motion to Quash Con-
viction—Preliminary Objection—Right of Appeal under sec.
92 (2)—Right to Certiorari Taken away—Ontario Sum-
mary Convictions Act, R.8.0. 1914 ch. 90, sec. 10 (3)—
7 & 8 Geo. V. (D.) ch. 30, sec. 2, Adding sec. 4D. tob6 &7
Geo. V. ch. 19—Statutes in Aid of Provincial Prohibitory
Legislation. Rex v. Warne Drug Co. Limited, 13 O.W.N.
97, 40 O.L.R. 469.—MAsTEN, J. (CHRS.)

2. Magistrate’s Conviction for Offence against sec. 40—Druggist
Keeping Intoxicating Liquor for Sale for other than Strictly
Medicinal Purposes——Motion to Quash—Preliminary Ob-
jection—Right of Appeal under sec. 92 (2)—Right to Cer-
tiorari Taken away—Ontario Summary Convictions Act,
R.5.0. 1914 ch. 90, sec. 10 (3). Rex v. Breen, 13 O.W.N.
100.—MasTEN, J. (CHRS.) :

- 3. Magistrate’s Conviction for Offence against sec. 40—Keeping
5 Intoxicating Liquor for Sale—“Wine” Containing Large
Percentage of Proof Spirits Found in Warehouse of Wholesale
Grocer—Secs. 2(f) and 88 of 6 Geo. V. ch. 50—Evidence of
Fitness for Use and Actual Use as Beverage with Resulting
Intoxication—Admissibility—Permissive Clause, sec. 125
Application of—Absence of Medication—Proprietary or
Patent Medicine Act, 7 & 8 Edw. VIL. ch. 56—Effect as
Regards Ontario Act—7 & 8 Geo. V. (D.) ch. 30, sec. 2,
. Adding sec. 4 D. to 6 & 7 Geo. V. ch. 19—Dominion Statute
in Aid of Provincial Prohibitory Laws. Rex v. Axler, 13
O.W.N. 40, 40 O.L.R. 304.—MipbLETON, J. (Curs.)

4. Magistrate’s Conviction for Offence against sec. 40—Selling
' Intoxicating Liquor—Evidence—-—Suﬁiciency—Testimony of

i
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ONTARIO TEMPERANCE ACT-—(Continued).
Police Officers as to Complaints—Inadmissibility—Effect
~on Mind of Magistrate—Foreign Defendant—Testimony of
Witness not Interpreted into Language Understood by
Defendant—Liquor Found on Premises—Presumption—

Absence of Search-warrant—Finding of Magistrate. Rex v.
Grasst, 13 O.W.N, 53, 40 O.L.R. 359.—RosE, J. (CHRs.)

5. Magistrate’s Conviction for Offence against sec. 41—Tenant
of Suite of Rooms in Apartment-house—Keeping Intoxicat-
ing Liquor in Cellar of House—Use of Separate Compartment
—“Private Dwelling-house.” Rex v. Obernesser, 12 O.W.N.
385, 415, 40 O.L.R. 264.—F arLconBripGE, C.J.K.B. (CHRS.)

6. Magistrate’s Conviction for Offence against sec. 41-—Jurisdic-
tion—Unlawfully Having Intoxicating Liquor—‘Indian’—
Jurisdiction of Magistrate—Evidence—Indian Act, R.S.C.
1906 ch. 81, sees. 2 (f) (1.), 137—Affidavits Supplementing
Evidence before Magistrate—Sentence—‘‘ Hard Labour”—
Interpretation Aet, R.S.0. 1914 ch. 1, sec. 25—Distress—
Amendment—Criminal Code, sec. 889—Absence of Written
Information—Place of Offence-—Haheas Corpus Proceeding—
Appeal—Certificate of Attorney-General—5 Geo. V. ch. 50,
sec. 95. Rex v. Martin, 12 O.W.N. 396, 13 O.W.N. 187, 40
0.L.R. 270, 41 O.L.R. 79.—SUTHERLAND, J. (CHRS.)—APP.
Div.

7. Magistrate’s Conviction for Offence against sec. 41—Having
Intoxicating Liquor in Possession—Motion to Quash Con-
vietion—Evidence. Rex v Yak Keta, 13 OW.N. 28—
MippLETON, J. (CHRS.)

8. Magistrate’s Conviction for Offence against sec. 41-——Having
Intoxicating Liquor in Motor-car—6 Geo. V. ch. 50, secs.
43, 74, 88—Trial by Police Magistrate—Depositions not
~ Read over to and Signed by Witnesses—Absence of Prejudice
—Defence—Carrying Liquor from one Lawful Place to
another—Conviction not Invalidated—Proof of Offence—
Onus—Finding of Magistrate. Rex v. Tugman, 13 O.W.N.

49, 40 O.L.R. 349.—RosE, J. (CHrs.)

9. Magistrate’s Conviction for Offence against sec. 41—Having
Liquor on Premises other than “Private Dwelling-house”—
Building Containing Dwelling and also Shop—=Sec. 2 (7)
and clause (i) Rex v. Purdy, 13 O.W.N. 205, 41 O.L.R.
49.—MippLETON, J. (CHRS.)
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; ONTARIO TEMPERANCE ACT-—(Continued).

- Magistrate’s Conviction for Offence against sec. 41—Having

Intoxicating Liquor in Possession—Arrest without Warrant—

- Subsequent Proceedings not Invalidated—Second Offence—
Improper Reception of Evidence of Former Conviction—
Stenographer’s Notes—Secs. 74 (2), 96—Directory or Im-
perative—Evidence to Support Conviction—Credibility of

- Witnesses—Question for Magistrate. *Rex v. Hanley, 13
0.W.N. 220.—MippLETON, J. (CHRS.) !

. Magistrate’s Conviction for Offence against sec. 41—Having
Intoxicating Liquor in Place other than Dwelling-house—
Evidence of Offence of Selling Liquor Given after Plea of
“Guilty”” on First Charge—Sentence—Penalty Increased.on
Account of Evidence Improperly Received—Amendment of
Conviction—Reduction of Amount of Penalty—Criminal
Code, secs. 1124, 754. *Rex v. Harris, 13 O.W.N. 312.—
‘Mvurock, C.J. Ex. (Cugs.)

- Magistrate’s Conviction for Offence against sec. 41—Having
Liquor in Place other than Private Dwelling-house—Sec. 88—
Evidence—Onus—Finding of Magistrate—Credibility of
Witnesses. *Rex v. Moore, 13 O.W.N. 315.—MIpDLETON,
J. (CHrs.)

. Magistrate’s Conviction for Offence against sec. 41—Having
Liquor on Premises other than “Private Dwelling-house "~
Duplex House—Separate Entrances—Sec. 2 (7) and clause (i.)
*Rex v. Carswell, 13 O.W.N. 395.—MIDDLETON, J. (Curs.)

14. Magistrate’s Conviction for Offence against sec. 42— Can-
. vassing for or Soliciting Orders for Intoxicating Liquor—
Distribution of Circulars Inviting Orders for Foreign Dealer.
*Rex v. Lynch-Staunton, 13 O.W.N. 282.—CLUTE, J. (CHrs.)

- 15. Magistrate’s Conviction for Offence against sec. 49—Deliy-
- ering Intoxicating Liquor to Person not Entitled to Sell who
Sells or Buys to Resell—Application to Carriers—Proof that
- Person to whom Liquor Delivered such a Person as Described
- —Absence of Direct Proof—Inference from Facts Proved—
Question for Magistrate. *Rex v. McEwan, 13 O.W.N. 310.
—MippLETON, J. (CHRS.) .

See Constitutional Law, 5.

‘ONTARIO RAILWAY AND MUNICIPAL BOARD.
See Assessment and Taxes, 1. : ;

47—13 o.w.N.
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: OPTION.
See Landlord and Tenant, 1—Vendor and Purchaser, 2.

ORDER IN COUNCIL.
See Criminal Law, 4.

OVERHOLDING TENANTS.

See Landlord and Tenant, 4.

PARENT AND CHILD.
See Contract, 11—Gift, 3—Husband and Wife, 1—Infant—
Negligence, 6.
PARK.
Se¢e Municipal Corporations, 6.

PART PAYMENT.
See Contract, 2.

PART PERFORMANCE.
See Contract, 11,

PARTICULARS.
See Criminal Law, 6—Partnership, 2—Pleading, 3—Slander, 1, 2.

PARTIES. i

1. Action to Set aside Bequests in Will-—Next of Kin Entitled i
Bequests Set aside—Joinder as Parties of all Persons who
would Benefit by Success of Action—Order for Representation
—(onsent—Practice—Amendment—Costs—Rules 5 (1), 75
—Persons “Having the same Interest.” *May v. Wheaton,

' 13 O.W.N. 313.—RippELL, J. (CHRS.) '

2. Addifion of Defendants after Commencement of Action—
Statement of Claim—Matters of Complaint Arising after
Commencement of Action—=Striking out Statement of Claim
as against Added Defendants. Stynson v. International
Bridge and Terminal Co. Limited, 13 O.W.N. 227.—KEgLLY,
J. (CHRS.)

3. Contract for Supply of Natural Gas—Injunction—Addition of

Sub-purchaser as Party—Necessary Party—Rule 134—

" New Trial. Union Natural Gas Co. v. Chatham Gas Co.,
12 O.W.N. 286, 40 O.L.R. 148.—Avrp. D1v.

See Assignments and Preferences, 1-—Contract, 23—Costs, 4, 7—
Evidence, 3—Mortgage, 6, 7—Promissory Notes, 5—Will, 22.
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: PARTNERSHIP. ,
1.' Dissolution—Reference for Accounting and Sale—Sale of Land
- of Partnership Deferred until after Accounts Taken—Posses-
' sion—Occupation-rent. Bailey v. Bazley, 13 O.W.N. 385.—
MippLETON, J. 5

. 2. Unincorporated Association—Service of Process on Indnnduals
as Partners—Appearances under Protest—Denial of Status
as Partners—Separate Service on Association—Statement of
Claim—Particulars. Wentworth Ranch Limited v. National
Live Stock Association, 13 O.W.N. 363.—MAasTER 18 CHam-
BERS. 2

See Husband and Wife, 6, 7.

, . PASSENGER.
See Negligence, 12—Street Ra,llway, 3, 4.

PASSING ACCOUNTS.
See Executors and Adnumstra.tors, 4, 6.

: PATENT FOR LAND.

,Water-lot Granted by Crown——Bounda.nes—Surveys——Plam—
~ Determination of True Boundary-line—Amendment of Pat-
. ent—Title by Possession to Shore-lots—Conflicting Evidence
~ —Application for Leave to Adduce Further Evidence—
Counterclaim—Damages—Costs. Hamilton Motor Works
Immted v. Browne, 13 O.W.N. 120 ~—KELLy, J.

; PAYMENT.
‘See Sale of Goods, 4, 6—Street Railway, l—-Vendor and Pur-
«chaser, 2.

: PAYMENT INTO COURT
: 'See Lunatlc 2—Mechanics’ Llens 2—Will, 21.

PAYMENT OUT OF COURT.
See Appeal, 5—-Mone yin Court .

. " PEDLARS.
See Municipal Corporatxons, 15

PENALTIES
See Fines and Penalties—Ontario Tempemnoe Act, 11.
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PERJURY.
See Evidence, 1.

PERPETUAL TRUST.
See Will, 26, 27.

PERPETUITY.
See Will, 1, 2.

PERSONAL REPRESENTATIVE.
See Will, 22.

’ PIRACY.
See Trade Publications.

PLACE OF TRIAL.
See Venue.

PLANS.
see Patent for Land.

PLEADING.

1. Statement of Claim—Motion ‘o Strike out, as Disclosing no
Reasonable Cause of Action—Rule 124—Prayer for Declara-
tory Judgment—Judicature Act, sec. 16 (b)—Question of
General Importance—Rule 145—Defective Pleading—Rule
138—Direction to Deliver Better Pleading. Hlectr cal De-
velopment Co. of Ontario Limiled v. Commaissioners for Queen
Vietoria N.agara Falls Park, 13 O.W.N. 117, 40 O.L.R. 480.
~—LATCHFORD, J.

2. Statement of Defence—Motion to Strike out Portions of—
Settlement of Action—Apology—Adjournment of Motion
until Trial of Action. Gentles v. Fawcett, 13 O.W.N. 376.—
Mgrepita, C.J.C.P. (CHRS.)

3. Statement of Defence—Rule 141—Material Facts’’—Par-
ticulars. Redmond v. Stacey, 13 O.W.N. 79, 179.—M AsTER
N Cuampers—KEeLLy, J. (CHRS.)

See Appeal, 1—Covenant—Libel, 2—Municipal Corporations, 5—
Parties, 2—Partnership, 2—Slander, 1, 2.

POLICE MAGISTRATE.
See Criminal Law, 10, 11-—Ontario Temperance Act.
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2.

See Easement, 1

2 G Criminal Law, 4.
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POSSESSION OF LAND.

See Land, 1—Landlord and Tenant, 4—Limitation of Actions—

Partnership, 1-—Patent for Land—Trusts and Trustees, 1.
POST-LETTER.

See Insurance, 3, 4.

POSTER.

See Theatres and Cinematographs Act.

POWER COMPANY.

POWER OF SALE.

See Mortgage, 11, 12—Vendor and Purchaser, 5.

PRACTICE.

Claim Specially Endorsed upon Writ of Summons—Affida vit
of Merits Filed with Appearance—Failure to Meet Require-
ment of Rule 56—Order under Rule 57 for Summary Judg-

- ment—Appeal—Defendant Allowed to File Better Affidavit

- nunc pro tunc—Costs. Carter v. Wees, 13 O.W.N. 364.—
Murock, C.J. Ex. (CHrs.) Lo

Interpleader Order—Unauthorised Service Abroad of Notice
of Motion upon Person Residing in Foreign Country——
Person Served not Appearing upon Motion—Application to
Set. aside Order—Order Going beyond Notice and beyond
Relief Obtainable against Absentee Claimant—Jx Parte
Order—Rules 3 (b), (), 25, 217, 629, 630. Willard v. Bloom,
120.W.N. 305, 13 0.W.N. 160, 41 O.L.R. 1.—Larcurorp, J.
—App. D1v. : .

' See Affidavits—Appeal—Attachment of Debts—Contempt of

Court—Costs—Courts—Evidence, 2, 3—Indemnity—Judg-
ment —Lis Pendens — Mortgage—Partnership—Pleading—
Slander—Solicitor—Trial—Venue—Vexatious i

Writ of Summons. E e

PREFERENCE. i) :

See Assignment and Preferences. ) \

. PREFERRED CLAIM.

See Company, 8, 9—Landlord and Tenant, 2.

PRELIMINARY INVESTIGATION.
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PRESCRIPTION.
See! Way, 1, 2.

PRESUMPTION.
See Distribution of Estates, 2—Gift, 3—Husband and Wife, 11—
Ontario Temperance Act, 4—Will, 2.

PRINCIPAL AND AGENT.

1. Acts of Supposed Agents—Damping Auction Sale—Authority
of Agents—Holding-out—Actionable Wrong—Damages—
Costs. Barber v. James Richardson & Sons Limited, 13
O.W.N. 177 —FarconsrinGge, C.J.K.B.

2. Agent’s Commission on Sale of Company-shares—Rate of
Commission—Evidence—Finding of Referee—Scope of Agen-
cy—sales during Certain Period—Sales Made before Com-
mencement of Agency—Appeal—Divided Court. Kidd v.
National Railway Association Limited, 13 O.W.N. 392.—
Arp. Div.

3. Agent’s Commission on Sale of Secret Process—Contract—
Liability—Joint Obligation to two Agents—Release by one
—Effect of—Judgment—Declarations—Payment of Moiety
of Commission to one Agent—Recital in Judgment—Refer-
ence Unnecessary—Costs—Appeal. Whyte v. Henderson, 13
O.W.N. 460.—Arp. D1v.

4. Fraudulent Dealing by Agent with Company-shares of Prin-
cipal-—Fiduciary Relationship—Restoration of Shares or
Damages — Accounting for Dividends — Reference —Costs.
McCallam v. Fair, 13 O.W.N. 42.—LENNOX, J.

See Company, 2—Contract, 1, 2, 3, 18—~Fraud and Misrepresen
tation, 2—Insurance, 5, 6—Mechanics’ Liens, 2—Writ o
Summons, 2. )

PRINCIPAL AND SURETY.

)

See Assignments and Preferences, 2—Company, 4.

PRIORITIES.
See Money in Court, 1.

PRIVATE LANE.
See Way, 1, 2. :

PRIVILEGE.
See Constitutional Law, 3—TFixtures—Street Railway, 1.
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PRIVY COUNCIL.
See Appeal, 5.

PROCLAMATION.
See Alien Enemy, 1, 2—Municipal Corporations, 6.

: - PROMISE.
See Contract.

. PROMISSORY NOTES. -

1. Accommodation Maker—Liability to Endorsee who Advanced
Money upon Security of Note—Note Made Payable to Bank

- —Title to Note—Holder in Due Course. Fox v. Patrick,
13 O.W.N. 400.—MIDDLETON, J.

2. Action on, by Payee—Absence of Consideration—Dismissal of
: Action—Delivery up of Instrument. Helps v. Charette, 13
O.W.N. 412.—Le~NoX, J.

. Contest as to Ownership—Costs. Hannah v. Robson (No. 2),
13 O.W.N. 215.—FavLconsripgE, C.J.K.B. .

4. Death of Payee on Date of Maturity—Dishonour—Renewal
by Note in Favour of Husband of Payee—Delivery up of
Original Note—Action on Renewal by Endorsee of Hushand
after Maturity and Dishonour—Title to Note—Considera-
tion—Fraud—Right to Transfer Note—Bills of Exchange
Act, sec. 138—Equities—Disposition of Original Note.
Roblin v. Vanalstine, 12 O.W.N. 276, 40 O.L.R. 99.—Apr.
Dy ;

5. Non-negotiable Note Given for Balance of Purchase-money of
Land to Wife of Vendor—Vendor’s Lien Passing with Note
to Wife—Transfer of Note for Value—Equitable Assignment
of Chose in Action—Right of Assignee to Sue without
Making Assignor a Party where Assignment of Whole Fund-——
Rule 85—Conveyancing and Law of Property Aet, R.S.0.
1914 ch. 109, sec. 49—Parties—Objection for Want of,
when to be Taken. 'Graham v. Crouchman, 13 O.W.N.
165, 41 O.L.R. 22.—App. Div. ; 2,

6. Printed Forms—Signature and Delivery to Payees without
Filling up Blanks—Authority to Payees to Fill up Blanks
but not to Alter Printed Words—Payees Changing Printed
Statement of Place of Payment—Material Alteration—
Endorsee for Value before Maturity not Holder in Due
Course—Bills of Exchange Act, secs. 31, 145. *Bellamy .
Williams, 13'0.W.N. 259.—App. Div.

w
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PROMISSORY NOTES—(Continued).
See Banks and Banking—Company, 5—Fraud and Misrepresen-
tation, 1—Interest, 2—Vendor and Purchaser, 3.

PROOFS OF LOSS.
See Insurance, 3, 5, 6.

PROPERTY PASSING
See Company, 9—Sale of Goods, 363

PROPRIETARY OR PATENT MEDICINE ACT.
See Ontario Temperance Act, 1, 3.

PROSTITUTE.
See Criminal Law, 10, 11.

PROTECTION.
See Alien Enemy.

PROVINCIAL LEGISLATURE.
See Assessment and Taxes, 5—Company, 4—Constitutional Law
~—Criminal Law, 2—Ontario Temperance Act, 1.

PROVINCIAL TREASURER.
See Will, 1. :

PROXIMATE CAUSE.
See Insurance, 9—Negligence, 9.

PUBLIC HEALTH ACT.
See Costs, 1-—Negligence, 7.

PUBLIC LANE.
See Way, 2.
: PUBLIC NUISANCE.
See Water, 3.
PUBLIC POLICY:
See Will, 2.
PUBLIC SCHOOLS.
See Schools.
PUBLIC USER.
See Way, 2.

PUBLIC UTILITY.
See Execution.
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PUBLICATION.
See Municipal Corporations, 8.

o PURCHASER FOR VALUE WITHOUT NOTICE.
~ See Ditches and Watercourses Act, 1—Sheriff.

, QUARRY.
See Railway, 4.
¥ RAILWAY.
1., Carriage of Goods—Contract—Bill of Lading—Conditions—
Liability for Delivery to Unauthorised Person—ILoss or
Damage to Goods not Resulting—Real Loss—Deprivation
of Control-—Damages. Canadian Bartlett Automobile Co.
Limited v. Grand Trunk R.W. Co., 13 O.W.N. 464.—App.
Div.

2. Carriage of Goods—Demand for Delivery after Earlier Refusal

 to Accept—Undertaking to Pay Charges—Acceptance—
Waiver of Prepayment or Tender—Sale of Goods to Pay
Charges—Delay in Transmitting Request for Return of
Goods—Negligence—Damages—Carriers or Warehousemen
—Shipping Contract—=Special Provision as to Damages—
Value of Goods at Date of Shipment—Application to Goods
Held by Carriers as Warehousemen. Getty and Scott Limited
v. Canadian Pacific R. W. Co., 120.W.N. 375, 40 O.L.R. 260.
—M ASTEN, J.

. 3 Carriage of Goods—Negligence—Damage by Freezing—Find-
ing of Fact of Trial Judge. Algoma Produce Co. v. Canadian
Pacific R. W. Co., 13 O.W.N. 16.—F arLconBriDGE, C.J. K.B.

4. Expropriation of Land—Compensation—Award—Quarry of
~ Stone—Jurisdiction of Arbitrators—*Minerals”—Ontario
: Railway Act, R.S.0. 1914 ch. 185, sec. 133—Determination
of Question of Fact by Appellate Court—=Sec. 90 (15) of Act.
Re McAllister and Toronto and Suburban R. W. o 12
O.W.N. 359, 40 O.L.R. 252.—App. Div.

5. Trustee for Bondholders and for Municipalities Guaranteeing
5 Payment of Bonds—Account—Payments Made by Trustee

under Engineer’s Certificates—Res Adjudicata—Bona Fides—
Interest—Delivery of Unguaranteed Bonds—Costs. Stothers

v. Toronto General Trusis Corporation, 13 O.W.N. 200, —
SUTHERLAND, J.

 See Ditches and Watercourses Act, 2—Execution—Negligence,
- 12—Street Railway. :
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RATIFICATION.
See Contract, 3.

RECEIVING STOLEN GOODS.
See Criminal Law, 5.

RECOVERY OF POSSESSION.
See Land, 1—Landlord and Tenant, 4.

i REDEMPTION.
See Mortgage.

REDUCTION OF PENALTY.
See Ontario Temperance Act, 11.

REFERENCE.
See Money in Court, 1—Partnership, 1—Principal and Agent, 4.

REFORMATION.
See Contract, 18—Indemnity.

REGISTRY LAWS.
See Ditches and Watercourses Act, 1—Land Titles Act—Lis
Pendens—Mechanies’ Liens.

/
, REGULATIONS.
See Theatres and Cinematographs Act.

RELEASE.
See Evidence, 1—Principal and Agent, 3—Trusts and Trustees,
2,—Way, 1.
RELEASE OF EQUITY OF REDEMPTION.
See Assignments and Preferences, 2, 3.

s RELIGIOUS GIFTS.
See Will, 2.

REMAINDERS AND REMAINDERMEN.
See Executors and Administrators, 4—Will.

REMISSION OF PENALTIES.
See Fines and Penalties.

REMISSION OF TAXES.
See Assessment and Taxes, 2, 4. |
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: REMOVAL OF BUILDINGS
- See Fixtures—Trespass.

. REMUNERATION OF DIRECTORS
See Company, 2.

RENEWAL RECEIP:P.

~ See Insurance, 2.

, RENT. -
See Attachment of Debts, 2—Landlord and Tenant——Way,

REPEAL OF BY-LAW.
See Municipal Corporations, 7.

; , REPUGNANCY.
See Will, 11. : . :

RES ADJUDICATA.
See Criminal Law, 10——Ra11wa.y, 5—Street leway, l—-Vexa-
tious Proceedings.

RESCISSION.
~ See Contract, 18.
J RESERVATION
See Limitation of Actions, 2. ¥
‘RESIDENCE‘:. :

See Costs, 3 ‘
£ ‘ RESIDUARY GIFT.
See Will. e

RESPONDEAT SUPERIOR , oF SN
See Negligence, 10.

RESTRAINT OF TRADE.
- See Covenant. S ) :

& RESTRAINT UPON ALIENATION, BORn
See Will, 18, 27. S :
: ' "REVOCATION.
See Will, 16. : T
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RIVER.

See Water.
ROAD.

See Highway.
ROMAN CATHOLIC EPISCOPAL CORPORATION

See Malicious Arrest.

ROMAN CATHOLIC SEPARATE SCHOOLS.
See Constitutional Law, 1, 2—FEvidence, 2.

RULES.
(ConsoLipATED RuLEks, 1913.)
3 (b), (3).—See Practice, 2.
5 (1).—See Parties, 1. ;
23.—See Writ of Summons, 2.
25.—See Practice, 2.
25 (1) (h).—See Writ of Summons, 1.
33.—See Judgment, 2.
56.—See Indemnity—Judgment, 2—Practice, 1.
57.—See Judgment, 2, 3, 4—Practice, 1.
75.—See Parties, 1.
85.—See Promissory Notes, 5.
124.—See Pleading, 1.
134.—See Parties, 3.
138.—See Pleading, 1.
141.—See Pleading, 3.
158.—See Appeal, 1.
165 —See Contract, 23.
205.—See Fines and Penalties.
207 —See Fines and Penalties.
217.—See Practice, 2.
2928.—See Evidence, 2.
239.—See Courts.
245 (d).~See Venue, 1.
252.—See Trial, 2.
338.—See Evidence, 2.
339.—See Evidence, 2.
340-—See Evidence, 2.
341.—See Evidence, 2.
373.—See Costs, 4.
373 (b).—See Costs, 3.
388 —See Husband and Wife, 3.
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RULES—(Continued).

398.—See Appeal, 2.

469.—See Mortgage, 6.

470.—See Mortgage, 6.

507.—See Appeal, 1, 2.

523.—See Vexatious Proceedings.

-~ 545.—See Contempt of Court, 2—Evidence, 2.

'546.—See Contempt of Court, 2.

o 547.—See Contempt of Court, 2.

: ~ 557.—See Sheriff.

~ 590.—See Attachment of Debts, 1.

" 604.—See Arbitration and Award, 2.

~ 612.—See Executors and Administrators, 2.
629.—See Practice, 2.

~ 630.—See Practice, 2.

~ 669.—See Costs, 7.

(RuLes oF 27th M arcH, 1908.)

1287.—See Criminal Law, 10.

(RuLes UNDER LAND TITLES Acrt.)

- 24.—See Land Titles Act.

See Covenant.

SALARY.

~ See Assessment and Taxes, 5—Costs, 1-—Evidence, 2.

SALE OF BUSINESS.
SALE OF GOODS.

1. Action for Price—Machinery not Fit for Work for which

Intended—Finding of Fact of Trial Judge—Dismissal of
Action. Toronto Type Foundry Co. Limited v. A. B. Ormsby
Co. Limited, 13 O.W.N. 145—KeLry, J.

- 2. Conditional Sale—Lien-note—Default in Payment of Instal-

3.

C

ments—Seizure of Goods—Sale within 20 Days—Non-com-
pliance with Conditional Sales Act, sec. 8—Claim for De-
ficiency — Conversion— Nominal Damages — Wages — Evi-
dence—Fraud—Costs. Shannahan v. Brown, 13 O W.N.
447 —LENNOX, J. ' % 5

ontract—Property Passing—Description of Goods—Time
for Execution of Contract—Reasonable Time—Condition—
Warranty—Defect in Quality—Diminution in Price—Action
for Price—Judgment for Full Purchase-price—Leave Reser-
ved to Purchaser to Sue for Damages for Breach of Contract.

' *Armand v. Noonan, 13 O.W.N. 348.—Arp. Div.
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SALE OF GOODS—(Continued).

4. Credit-sale—Contract—Construction — Non-delivery — Action
for, Damages for—Monthly Instalment Deliveries—Failure
to Take Stipulated Quantities—Default—Payment, when
Due—Waiver—Counte: claim—Set-off—Attempted Justifica-
tion of Refusal to Ship—Default in Payment on Previous
Shipment—Neglect to Draw for Amount—Terms of Sale—
Damages. *Doner v. Western Canada Flour Mills Co. Lim-
ited, 13 O.W.N. 328.—Arp. Div.

5. Unfitness for Purpose Intended—Return of Part of Goods
only~—Misrepresentation by Vendor’s Agent—Right to Re-
pudiate Whole Contract—Loss of Right by Retention of
Part of Goods—Warranty or Condition of Fitness—Breach
—Right to Reject Part—General Damages—Special Damage
—Damages in Respect of Quality of Goods Used or Retained
—Appeal—Cross-appeal—Costs. *Dominion Paper Box Co.
Limited v. Crown Tailoring Co. Limaited, 13 O.W.N. 467.—
Arpp. Di1v.

6. Written Memorandum—No Express Condition of Prepayment
—Statement of Terms of Payment— ‘Half-cash”—Cheque
Given for Half of Price of Goods—Dishonour of Cheque—
Subsequent Acceptance of Security—Property Passing—
Goods Retaken by Vendors—Wrongful Taking—Assignment
by Purchaser for Benefit of Creditors—Action by Assignee
for Value of Goods. Lawson v. Martin, 13 O.W.N. 306.—
Favrconsringe, C.J.K.B.

See Company, 9—Contract, 5-8, 13-17, 19, 22, 23—Damages—
Municipal Corporations, 1—Railway, 2—Trespass.

SALE OF LAND.
See Alien Enemy, 3—Company, 3—Contract, 12, 14, 18—
Lunatic, 2—Mortgage, 11—Partnership, 1 — Promissory
Notes, 5—Vendor and Purchaser.

SALVAGE.
See Insurance, 6.

SATISFACTION.
See Assignments and Preferences, 2—Contrac', 12.

: SAVINGS.
See Husband and Wife, 10, 12.
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5  SCANDAL

See Affidavits.

SCHOOLS.
Pubhc Schools—Union School Section—Requisition of Board for
Sum of Money for School Purposes—Apportionment between
two Municipalities out of which Section Formed-—Propor-
tion Iixed by Assessors—Powers of Assessors—Irregulari-
ties—Method of Apportionment—FPublic Schools Act, R.S.0.
1914 ch. 266, secs. 29, 47—Enfor ement of Apportxonment-—
Remedy——Mandamus—Declaratory Judgment. *Eastview
Public Schoo’ Board v. Township of Gloucester, 13 O.W.N.
295.—Arpp., D1v.

: /See Constitutional Law, 1, 2—Evidence, %

L SEAL.
See Company, 5.

~

SEARCH—WARRANT
See Ontario Temperance Act, 4.

SECURITIES.
- See Banks and Banking—Will, 12.

SECURITY.
See Appeal 5, 7—Assignments and Preferences Aect, 2, 3-—
: At achment of Debts, 1——Deed——Mortga.ge—-Sale ofGoods,G.

. SECURITY FOR COSTS.
See Costs, 3, 4—Vexatious Proceedings.

i ' SEDITION.
See Criminal Law, 4

;10 SEDITIOUS LIBEL.

- See Criminal Law, 6. 4 . :

' SENTENCE. |

See Cnmmal Law, 12—Ontario Temperanee Act, 6 11

i SEPARATE ESTATE.
- See Husband and Wife, 4, 6, 10.

SEPARATE SCHOOLS.
’See Constitutional Law, 1, 2—Evidence, 2.
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SERVANT.
See Master and Servant.

SERVICE OF NOTICE OF MOTION.
See Practice, 2.

SERVICE OF ORDER.
See Contempt of Court, 1.

SERVICE OF PROCESS.
See Partnership, 2.

SERVICE OUT OF JURISDICTION.
See Writ of Summons.

SET-OFF. /
See Company, 7—Contract, 11—Sale of Goods, 4—Vexatious
Proceedings.
SETTLEMENT.

See Trusts and Trustees, 2—Way, 1.

SETTLEMENT OF ACTION.
See Pleading, 2.

? SHARES.
See Contract, 2—Executors and Administrators, 3—Fraud and
Misrepresentation, 1, 2—Principal and Agent, 2, 4—Writ of
Summons, 1.

SHEEP.
See Municipal Corporations, 4, 5.

_ SHERIFF.

Sale of Logs under Execution—Rul> 557—Advertisement of
Sale—Misrepresentation as to Quantity of Logs—Effect of
—Sale to Innocent Purchaser—Absence of Fraud—Liability
of Sheriff—Action by Execution Debtors and Execution
Creditors — Special Circumstances — Conduct — Estoppel—
Failure to Prove Actual Damage—Negligence—Costs. Maple
Leaf Lumber Co. v. Caldbick and Pierce, 13 O.W.N. 115, 40 .
O.L.R. 512.—App. Di1v.

SHOP.
See Ontario Temperance Act, 9.
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: SIDEWALK.
See Highway, 1, 2.

SLANDER.
1. Defence — Justification — Particulars — Practice. *Henne-
forth v. Maloof, 13 O.W.N. 292.—CrurtE, J. (CaRs.)

2. Defence—Justification—Particulars Delivered not Complying
with Former Order—Particulars Set aside with Liberty to
Deliver New ones Verified by Affidavit—Postponement of
Trial. *Henneforth v. Maloof, 3 O.W.N. 396 —MmDLl'l‘ON,
J. (CHRs.)

See Libel. \
SMOKE.

See Nuisance.

SNOW AND ICE.
See Sidewalk, 1.

SOLICITING.
See Ontario Temperance Act, 14.

J SOLICITOR.

1. Costs of Litigation—Charging Order—Fund Dealt with by
Judgment—Construction of Judgment.  Wilson v. Wilson,
13 O W.N. 56.—SUTHERLAND, J. %

~ 2. Sum Due by Solicitor to Client—Agreement—Equitable As-

signment—Validity—Solicitor’s Lien. Re G., A Solwwor 13
0.W.N. 127.—LATcHFORD, J. (CHRS.)

See Appeal, 6.—Costs, 1, 6, 8—Libel, 2.

SPECIAL ENDORSEMENT.
Sge Practice, 1. A

SPECIFIC PERFORMANCE, :
See Alien Enemy, 3—Vendor and Purchaser, 1, 4.

: , SPECIFICATIONS.
See Contract, 16, 22.

STATED CASE.
See Arbitration and Award, 2-—Cr1mma.l Law, 3, 4, 6, 7, 8, 9.

48—13 o.w.N.
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STATUTE OF FRAUDS
See Contract, 6, 11—Vendor and Purchaser, 1, 2.

STATUTE OF LIMITATIONS.
See Contract, 2, 11—Executors and Administrators, 3—Limita-
tion of Actions—Trusts and Trustees, 1, 2—Way, 2

STATUTES.

7 & 8 Vict. ch. 82, sec. 6 (C.) (Roman Catholic Episcopal Cor-
poration of Kingston)—See M ALICIOUS ARREST.

26 Viet. ch. 13 (C.) (County of Lincoln Roads)—See HicgawAy, 4.

51 Viet. ch. 29, sec. 146 (D.) (Railway Act)—See EasEMENT, 1.

R.S.0. 1887 ch. 165 (Companies for Supplying Electricity)—=See
CompANy, 1.

56 Viet. ch. 97, sec. 9 (0.) (Sandwich Windsor and Amherstburg
Railway)—See ComPANY, 1.

R.S.0. 1897 ch. 51, sec. 38 (Judicature Act)—~See Wi, 22.

R.S.0. 1897 ch. 147 sec. 20 (4) (Assignments and Preferences
Act)—See ASSIGNMENTS AND PREFERENCES, 3.

2 Edw. VII. ch. 107, secs. 12, 21 (D.) Toronto and Niagara
Power Company)—See EAsEMENT, 1.

3 Edw. VII. ch. 19, sec. 576 (0.) (Municipal Act)—See MUNICIPAL

CORPORATIONS, 6.

4 Edw. VII. ch. 23, secs. 2 (8), 3,5 (14) (O.) (Assessment Act)—
See AssESSMENT AND TAXES, 5.

4 Edw. VIL. ch. 23, sec. 112 (0.) —See AssESSMENT AND TAXES, 4.

R.S.C. 1906 ch. 37, secs. 46, 56 (9) (Railway Act)—See ExrcuTion.

R.8.C. 1906 ch. 37, sec. 199—See Cosrs, 2

R.S.C. 1906 en. 37, sec. 251 (4)—See DircuES AND W ATERCOURSES
Act, 2.

R.S.C. 1906 ch. 79 (Companies Act)—See CONSTITUTIONAL
Law, 4.

R.S.C. 1906 ch. 81, secs. 2 (f) (i.), 137 (Indian Act)—See ONTARIO
TEMPERANCE Act, 6.

R.S.C. 1906 ch. 115, sec. 4 (Nav1gable Waters Protection Act)—
See WATER, 3. \

R.S.C. 1906 ch. 119, sees. 31, 145 (Bills of Exchange Act)—See
Promissory NorEs, 6.

R.S.C. 1906 ch. 119, sec. 138—See PROMISSORY Nores, 4.

R.S.C. 1906 ch. 122, secs. 6, 7 (Money-Lenders Act)—See In-
TEREST, 2.

R.S.C. 1906 ch. 139, sec. 76 (Supreme Court Act)—See APPEAL, 7

R.S8.C. 1906 ch. 145, secs. 2, 5 (vadence Act)—See ConsrriTu-
TIONAL Law, 3
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STATUTES—(Continued).

R.S.C. 1906 ch. 146, secs. 72, 949 (Criminal Code)—See CriviNaL

Law, 3.
R.S.C. 1906 ch. 146, sec. 74 (i)—See ALIEN ENEMmY, 3.
R.S.C. 1906 ch. 146, secs.- 134, 852, 853, 855, 860, 861, 1019—
See CrimiN AL Law, 6.
R.S.C. 1906 ch. 146, secs. 164, 165, 390—See EvibENCE, 2.
R.S.C. 1906 ch. 146, secs. 177, 1013—See CrIMINAL Law, 8.
R.S.C. 1906 ch. 146, sec. 231—See CoNTRACT, 3.
R.S.C. 1906 ch. 146, secs. 238, 239—See Criminarn Law, 11.

~ R.S.C. 1906 ch. 146, sec. 238 (7), 239, 576, 683, 716, 721, 1124—

See CrRiMINAL Law, 10.

R.S.C. 1906 ch. 146, secs. 424 (b), (¢), 424 A., 1014, 1015—See
CrimINAL Law, 5.

R.S.C. 1906 ch. 146, secs. 432, 433—See CrimiNAL Law, 9.

R.S.C. 1906 ch. 146, secs. 754, 1124—See ONTARIO TEMPERANCE
Acr, 11.

R.S.C. 1906 ch. 146, sec. 889—See ONTARIO TEMPERANCE AcT, 6

R.S.C. 1906 ch. 152 (Canada Temperance Act)—See ConstTiTU-
TIONAL Law, 5.

7 & 8 Edw. VII. ch. 56 (D.) (Proprietary or Patent Medicine Act)
—See OnTARIO TEMPERANCE AcT, 1, 3.

9 Edw. VIL ch. 26, sec. 42 (0.) (Investment of Charitable Be-

quests)—See WiLL, 1.

9 & 10 Edw. VII. ch. 27, sec. 23 (D.) (Immigration Act)—See
ArieNy EneEmy, 1.

10 Edw. VII. ch. 26, sec. 47 (O.) (Investment of Charitable Be
quests)—See WiLy, 1.

110 Edw. VII ch. 88, sec. 20 (0.) (Amending Assessment Act)—

See AssESSMENT AND TAXES, 4.

1 Geo. V. ch. 28, sec. 138 (0.) (Land Titles Act)—See Laxp
TrrLes Acr.

2 Geo. V. ch. 42, sec. 4 (0.) (Municipal Franchises Act)%ee
STREET RAILWAY, 2.

3 & 4 Geo. V. ch. 9, secs. 43, 53, 130 (D.) (Bank Act)—See Exrcu-
TORS AND ADMINISTRATORS, 3.

' - 3 & 4 Geo. V. ch. 9, secs. 88, 90 (D.)—See Bmxs AND BANKING.

3 & 4 Geo. V. ch. 36 secs. 6 250, 251 (O.) (Railway Act)—See
STREET RAILWAY, 2.

R.8.0. 1914 ch. 1, sec. 25 (Interpretation Act)—See ONTARIO
TempERANCE AcT, 6

R.S.0. 1914 ch. 1, sec. 29 (x)—See ASSESSMENT AND TAxEs, 2.

R.S.0. 1914 ch. 40 secs. 4 (1), 5 (1), 12 (2), 15, 22 (nghway
Improvement Act)——See Hicaway, 4.
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STATUTES—(Continued).

R.S.0. 1914 ch. 54, sec. 4 (Privy Council Appeals Act)—See
APPEAL, 5.

R.S.0. 1914 ch. 56, sec. 2 (r) (Judicature Act)—See CosTs, 4.

R.8.0. 1914 ch. 56, sec. 13 (2)—See WiLL, 22.

R.S.0. 1914 ch. 56, sec. 16 (b)—See ARBITRATION AND AWARD, 2—
PrLEADING, 1.

R.S.0. 1914 ch. 56, secs. 16 (h), 20—See CONSTITUTION AL, AW, 4

R.S.0. 1914 ch. 56, sec. 24—See DEED—INTEREST, 1.

R.S.0. 1914 ch. 56, sec. 27—See NEGLIGENCE, 11.

R.S.0. 1914 ch. 56, sec. 28—See TriaL, 1.

R.S.0. 1914 ch. 56, sec. 32—See CrimiNAL Law, 10.

R.S.0. 1914 ch. 56, sec. 43—-See APPEAL, 7.

R.S.0. 1914 ch. 56, sec. 54—See TRiAL, 4.

R.S.0. 1914 ch. 59, sec. 32 (County Courts Act)—See INTEREST, 1.

R.S.0. 1914 ch. 63, sec. 69 (Division Courts Act)—See AprEAL, 4.

R.S.0. 1914 ch. 65, sched. A., cl. (f), sec. 11 (Arbitration Act)—
See HusBanp axp Wire, 2

R.S.0. 1914 ch. 65, secs. 10, 11, 12—See MunicipAL CORPORA-
TIONS, 7.

R.S.0. 1914 ch. 65, sec. 29—See ARBITRATION AND AwARDp, 2.

R.S.0. 1914 ch. 68, secs. 12, 37 (Lunacy Act)—See Lunaric, 1.

R.S.0. 1914 ch. 71, sec. 5 (Libel and Slander Act)—See LiBgL, 1

R.S.0. 1914 ch. 75 (Limitations Act)—See ConTrACT, 2, 11—
EXECUTORS AND ADMINISTRATORS, 3—LIMITATION OF ACTIONS
—TrusTs AND TRUSTEES, 1.

R.S.0. 1914 ch. 75, sees. 2 (a), H, 32, 47 (2)—See ASSIGNMENTS
AND PREFERENCES, 3.

R.8.0. 1914 ch. 75, secs. 13, 24—See LimiraTioN or AcTIONS, 3.

R.S.0. 1914 ch. 75, sec. 35—See Way, 2

R.S.0. 1914 ch. 75, sec. 47—See TrusTs AND TRUSTEES, 2.

R.S.0. 1914, ch. 76, sec. 7 (Evidence Act)—See CONSTITUTION AL
IJAW 3.

R.8.0. 1914 ch. 76, sec. 7—See Evidence, 2.

R.S.0. 1914 ch. 80, secs. 10, 20 (Execution Act)—See ArTTACH-
MENT OF DEBTS, 1.

R.S.0. 1914 ch. 90, sec. 10 (3) (Summary Convictions Act)—See
ONTARIO TEMPERANCE ACT, 1, 2.

R.S.0. 1914 ch. 99, sec. 6 (1) (Fines and Forfeitures Act)—See
FiNgs ANT PENALTIES.

R.S.0. 1914 ch. 102 (Statute of Frauds)—See ConTrACT, 6, 11—
VENDOR AND PURCHASER, 1, 2.

R.8.0. 1914 ch. 103 (Mortmam and Charitable Uses Act)——See
ConsTITUTION AL LAW, 4.

R.8.0. 1914 ch. 103, sec. 2 (2)—See WiLL, 2.
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STATUTES—(Continued).

R.8.0. 1914 ch. 109, sec. 37 (Conveyancing and Law of Property
Act)—See MORTGAGE, 6.

R.S.0. 1914 ch. 109, sec. 49—See PrRoMISSORY NOTES, 5.

R.S.0. 1914 ch. 119 (Devolution of Estates Act)—See DisTrinv-
TION OF ESTATES, 1.

R.S.0. 1914 ch. 119, sec. 13—See Lanb, 1.

R.8.0. 1914 ch. 119, secs. 14, 15, 19, 21, 23—See WrLL, 14.

R.S.0. 1914 ch. 120, sec. 27 (Wills Act)—See WiLL, 3.

R.S.0. 1914 ch. 120, sec. 38—See WiLL, 20.

R.S.0.1914 ch. 121, secs. 2 (q), 44, 49 (Trustee Act)—See WiLL, 14,

R.S.0. 1914 ch. 121, sec. 41—See EXECUTORS AND ADMINISTRA-
TORS, 1.

R.8.0. 1914 ch. 121, sec. 44—See WiLL, 21.

R.S.0. 1914 ch. 121, sec. 58—See WiLL, 4.

R.S.0. 1914 ch. 122 (Vendors and Purchasers Act)—See Com-
PANY, 3—MORTGAGE, 11—VENDOR AND PURCHASER, 5, 6, 8.

R.S.0. 1914 ch. 124, secs. 2 (d), 71 (Registry Act)—See Dircues
AND WATERCOURSES AcT, 1.

R.S.0. 1914 ch. 126 (Land Titles Act)—See Laxp TiTLES AcT.

R.8.0. 1914 ch. 134 (Assignments and Preferences Act)—See
ASSIGNMENTS AND PREFERENCES, 1, 2.

R.S.0. 1914 ch. 134, sec. 38—See ConsTITUTIONAL LAWw, 3.

R.S.0. 1914 ch. 135 (Bills of Sale and Chattel Mortgage Act)—
See CHATTEL MORTGAGE.

R.S.0. 1914 ch. 135, secs. 12 (2), 13—See BILL OF SALE.

R.S.0. 1914 ch. 136, sec. 8 (Conditional Sales Act)—See SALE oF
Goobs, 2.

R.S.0. 1914 ch. 140, secs. 24, 25, 32, 37, 39 (Mechanics and Wage-
Earners Lien Act)—See MEcHANICS' LIens, 1.

R.S.0. 1914 ch. 140, secs. 27 (4), 42—See MEcHANICS' Liexs, 2.

R.S.0. 1914 ch. 148, sec. 36 (Marriage Act)—See MARRIAGE.

" R.S.0. 1914 ch. 149 (Married Women’s Property Act)—See
Hussanp anDp Wirg, 10.

R.S.0. 1914 ch. 149, secs. 4 (2), 7 (1)—See Hussaxp axp Wirg, 6.

R.5.0. 1914 ch. 151 (Fatal Accidents Act)—See EXECUTORS AND
ADMINISTRATORS, 1—NEGLIGENCE, 4, 6, 7, 9.

R.S.0. 1914 ch. 153, secs. 28, 36 (Infants Act)—See INrFanT, 3.

R.S.0. 1914 ch. 154, sec. 3 (Illegitimate Children’s Act)—See
BASTARD.

R.S.0. 1914 ch. 155, sec. 2 (b), (d), and Part I1I. (Landlord and
Tenant Act)—See LANDLORD AND TENANT, 4.

R.S.0. 1914 ch. 155, sec. 38—See LANDLORD AND TENANT, 2.

R.S.0. 1914 ch. 156, sec. 4 (Apportionment Act)—See ATTAcH-
MENT OF DEBTS, 2.
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STATUTES—(Continued).

R.S.0.1914 ch. 175, sec. 4 (Money-Lenders Act)—See INTEREST, 2.

R.S.0. 1914 ch. 178, sec. 23 (1) (a), () (Companies Act)—See
COMPANY, 5.

R.S.0. 1914 ch. 178, secs. 23, 24—See CoMPANY, 3.

R.S.0. 1914 ch. 178, sec. 92—See TRADE PUBLICATIONS.

R.S.0. 1914 ch. 178, sec. 135—See FiNEs AND PENALTIES.

R.S.0. 1914 ch. 179 (Extra-Provincial Corporatlons Act)—See
CoNSTITUTION AL LAw, 4.

R.S.0. 1914 ch. 183, secs. 2 (35), 156 (1), (3), (6), 172 (Insurance
Act)—See INSURANCE, 2.

R.S.0. 1914 ch. 183, secs. 156 (6), 194 (condltlon 2) —See INSUR-
ANCE, 8.

R.S.0. 1914 ch. 183, secs. 171 (5), 178—See INSURANCE, 12.

R.8.0. 1914 ch. 183, sec. 176—See INSURANCE, 10.

R.S.0. 1914 ch. 183, sec. 194 (condition 5)—See INSURANCE, 6.

R.S.0. 1914 ch. 183, sec. 194 (conditions 11, 15)—See INSURANCE, 4.

R.S.0. 1914 ch. 183, secs. 194 (condition 18 (¢)), 197, 199—See
INSURANCE, 5.

R.8.0. 1914 ch. 183, secs. 194 (conditions 18, 22), 199—See
INSURANCE, 3.

R.S.0. 1914 ch. 184 (Loan and Trust Corporations Act)—See
CoMPANY, 4.

R.S.0. 1914 ch. 185, secs. 90 (15), 133 (Railway Act)—See RAIL-
WAY, 4.

R.S.0. 1914 ch. 188 (Telephone Act)—See NEGLIGENCE, 9.

R.S.0. 1914 ch. 192, secs. 2 (o), 150, 263 (5) (Municipal Act)—
Ser MunicipAL CORPORATIONS, 8.

R:S.0. 1914 ch. 192, secs. 8, 245 (5)—See Costs, 1

R.S.0. 1914 ch. 192, sec. 285 (Municipal Act)—See HicuwAy, 4.

R.S.0. 1914 c¢h. 192, sec. 347 (Municipal Act)—See MUNICIPAL
JORPORATIONS, 7.

R.S.0. 1914 ch. 192, secs. 416, 420 (Municipal Act)—See MuNI-
cipAL CORPORATIONS, 1.

R.S.0. 1914 ch. 192, sec. 460 (3) (Municipal Act)—See Hiau-
WAY, 1.

R.S.0. 1914 ch. 195, secs. 2 (e¢), 5 (15) (Assessment Act)—See
ASSESSMENT AND TAXES, 5.

R.S.0. 1914 ch. 195, secs. 10, 56, 70, 95, 95 (3), 118 (1) (Assessment
Act)—See ASSESSMENT AND TaAxESs, 2.

R.S.0. 1914 ch. 195, secs. 10 (1) (a), 80 (6) (Assessment Act)—

: See AsspssMENT AND TAxEs, 1.

R.S.0. 1914 ch. 195, sec. 14 (Assessment Act)—See ASSESSMENT
AND TaxES, 3.
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STATUTES—(Continued).

R.S.0. 1914 ch. 195, sec. 14 (1) (Assessment Act)—See Assess-
MENT AND TAXES, 6.

R.S.0. 1914 ch. 199 (Municipal Arbitrations Act)—See Muxi-
c1PAL CORPORATIONS, 7.

R.8.0. 1914 ch. 207, secs. 16 (1), 23 (Motor Vehitles Act)—See
Moror VEHICLES ACT.

R.S.0. 1914 ch. 218, sec. 26 (Public Health Act)—See Cosrts, 1.

R.S.0. 1914 ch. 218, sec. 58 (Public Health Aect)—See NpcLi-
GENCE, 7.

R.S.0. 1914 ch. 229 (Factory Shop and Office Building Act)—
See M ASTER AND SERVANT, 2.

R.S.0. 1914 ch. 231, sec. 18 (d) (Children’s Protection Act)—See
CRIMIN AL LAW, :

R.S.0. 1914 ch. 236 (Theatres and Cinematographs Act)—See

" THEATRES AND CINEMATOGRAPHS ACT.

R.S.0. 1914 ch. 246, secs. 17; 18 (Dog Tax and Sheep Protection
Act)—See MUNICIPAL CORPORATIOI\S, 4, 5.

R.8.0. 1914 ch. 260 (Ditches and Watercourses Act)—See Drrcnes
AND WATERCOURSES Acr, 1.

R.S.0. 1914 ch. 260, secs. 6, 13, 16, 21, 22, 23—See Drrcues axp
W ATERCOURSES AcT, 2.

R.S.0. 1914 ch. 261, secs. 2 (¢), 14 (Cemetery Act)—See WiLw, 26

'R.8.0. 1914 ch. 261, sec. 14—See WiLL, 27.

R.S.0. 1914 ch. 266, secs. 29, 47 (Public Schools Act)—See Scroowus.

R.S.0. 1914 ch. 270, sec. 99 (Separate Schools Aet)—See Evi-
DENCE, 2.

R.S.0. 1914 ch. 295, sec. 36 (Hospitals for the Insane Act)—See
INsuraNCE, 10.

4 Geo. V. ch. 25, sec. 10 (0.) (Workmen’s Compensation Aet)—
SEE EVIDENCE*-—WORKMEN s COMPENSATION ACT.

4 Geo. V. ch. 30, sec. 10 (0.) (Amending Insurance Act)—See
Insurance, 10.

5 Geo. V. ch. 2, sec. 11 (D) (War Measures Act)—See ALIEN
Exemy, 1.

5 Geo. V. ch. 12, sec. 7 (D.) (Amending Criminal Code)— See
CriMINAL Law, 11.

5 Geo. V. ch. 20, sec. 25 (0.) (Investment of Charitable Bequests)
—See WILL, i

5 Geo. V. ch. 22 (O.) (Mortgagors and Purchasers Relief Act)—
See MORTGAGE, 4, 10. _

5 Geo. V. ch. 22, sec. 2 (0.)—See MORTGAGE, 8. -

5 Geo. V. ch. 22, secs. 2 (1), 4 (0.)—See MORTGAGE, 3.

5 Geo. V. ch. 36 (0.) (Amendmg Assessment Act)—See Asspss.
MENT AND TAXES, 6.
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STATUTES—(Continued).

5 Geo. V. ch. 36, sec. 1 (0.)—See AssessMENT AND T AxEs, 3.

5 Geo. V. ch. 45 (0.) (Ottawa Separate Schools)—See CoNsTI-
TUTIONAL LaAw, 1, 2.

5 Geo. V. ch. 76, sec. 1 (0.) (City of Toronto)—See MUNICIPAL
CORPORATIONS, 6.

6 Geo. V. ch. 27, sec. 1 (0.) (Amending Mortgagors and Purchasers
Relief Act)—See MORTGAGE, 3.

6 Geo. V. ch. 35, sec. 6 (0.) (Amending Companies Act)—See
CoMPANY, 5.

6. Geo. 5 ch. 50, secs. 2 (f), 40, 88, 125 (O.) (Ontario Temperance
Act)—See ONTARIO TEMPERANCE AcT, 3.

6 Geo. V. ch. 50, sec. 2 (7), cl. (i.) (0.)—See ONTARIO TEMPERANCE
Acr, 9, 13.

6 Geo. V. ch. 50, sec. 40 (0.)—See ONTARIO TEMPERANCE AcT, 4.

6 Geo. V. ch. 50, secs. 40, 85, 88, 92:(2), 124, 125, 129, 131 (0.)—
See ONTARIO TEMPERANCE ACT.

6 Geo. V. ch. 50, secs 40, 92 (2) (0.)—See ONTARIO TEMPERANCE
Act, 2.

6 Geo. V. ch. 50, sec. 41 (0.)—See ONTARIO TEMPERANCE AcT,
5 6,78, 9,10, 11, 12, 13.

6 Geo. V. ch. 50, sec. 41 (1) (O.)—See CONSTITUTIONAL LAw, 5.

6 Geo. V. ch. 50, sec. 42 (0.)—See ONTARIO TEMPERANCE AcCT, 14.

6 Geo. V. ch. 50, secs. 43, 74, 88 (0.)—See ONTARIO TEMPERANCE.

Acr, 8.

6 Geo. V. ch. 50, sec. 49 (0.)—See ONTARIO TEMPERANCE Act, 15.

6 Geo. V. ch. 50, secs. 74 (2), 96 (0.)—See ONTARIO TEMPERANCE
Acr, 10,

6 Geo. V. ch. 50, sec. 88 (0.)—See ONTARIO TEMPERANCE AcT, 12.

6 Geo. V. ch. 50, sec. 95 (0.)—See ONTARIO TEMPERANCE AcT, 6.

6 Geo. V. ch. 96, sec. 2 (0.) (City of Toronto)—See MuNIcIPAL
CORPORATIONS, 0.

6 & 7 Geo. V. ch. 19, sec. 4 D. (D.) (Amending Act in Aid of Pro-
vincial Prohibitory Legislation)—See ONTARIO TEMPERANCE
Acr, 1,3

7 Geo. V. ch. 45, secs. 9, 11 (0.) (Amending Assessment Act)—
See AsSESSMENT AND TAXES, 2.

7 Geo. V. ch. 59 (0.) (Ottawa Separate Schools)—See ConstrTu-
TIONAL LAw, 1.

7 Geo. V. ch. 60 (0.) (Ottawa Separate Schools)—See ConsrITU-
TIONAL LaAw, 2.

7 & 8 Geo. V. ch. 30, see. 2 (D.) (Aid of Provincial Prohibitory
Legislation)—See ONTARIO TEMPERANCE AcT, 1, 3.

STATUTORY CONDITIONS.
See Insurance.
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STATUTORY CRIME.
See Criminal Law, 2.

: STAY OF ACTION.
See Vexatious Proceedings.

. STAY OF EXECUTION.
See Appeal, 7.

STAY OF INJUNCTION.
See Appeal, 7. \

STAY OF PROCEEDINGS.
See Appeal, 5, 7—Husband and Wife, 8—Mortgage, 5, 10.

: STOP-ORDER.
See Money in Court, 2.

: STREAM.
See Walter.

STREET RAILWAY. :

1. Agreement with City Corporation—Privileges—Annual Pay-
ments to Corporation—By-law—Construction—Judgment in
Former Action—Res Adjudicata—Question in Issue in this
Action not Decided in Former—Discontinuance of Operation
of Part of Line—Mileage Rate, whether Payable on Part not
Operated—Obligations for Continuous Operation of whole
Railway Deducible from Provisions of By-law-—Damages for
Breach of Obligation. *County of Wentworth v. Hamilton
Radial Electric R.W. Co., 13 0.W.N. 331.—App. Drv. :

2. Extension of Lines upon Streets of City—Operation of Railway
‘ —Want of Authority—Ontario Railway Act, 3 & 4 Geo. V.
ch. 36, secs. 6, 250, 251—Municipal Franchises Act, 2 Geo. V.
ch. 42, sec. 4—Trespass—Declaration of Right—Injunction
—Damages—Appeal—Costs. City of Windsor v. Sandwich
Waindsor and Amh\erstburg Railway, 13 O.W.N. L—Arp. Div.

3. Injury to Passenger Alighting from Car—“Invitation” te
Alight while Car Moving — Opening of Exit-door—Evidence
—Negligence—Findings of Jury—Absence of Contributory
Negligence—Duty of Appellate Court where Verdiet Sup-
ported by Reasonable Evidence. Gazey v. Toronto R.W . Co.,
13 O.W.N. 84, 40 O.L.R. 449.—Avrp. Div.
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STREET RAILWAY—(Continued).

4. Injury to Person Attempting to Enter Moving Car—* Invita-
tion’—Sudden Increase of Speed—Negligence—Contributory
Negligence—Evidence—Findings of Jury. Hill v. Toronto
R.W. Co., 13 O.W.N. 62, 40 O.L.R. 393.—App. Di1v.

See Company, 1-—Execution—Negligence, 1, 8, 11, 12.

STRIKE.
See Contract, 23.

SUBMISSION.
See Arbitration and Award, 2.

SUBSEQUENT INCUMBRANCER.
See Mortgage, 7.

SUBSTANTIAL WRONG OR MISCARRIAGE.
See Criminal Law, 6—Trial, 1.

SUCCESSION DUTIES.
See Executors and Administrators, 4.

SUMMARY CONVICTION. .
See Criminal Law—Ontario Temperance Act.

SUMMARY CONVICTIONS ACT.
See Ontario Temperance Act, 1, 2.

SUMMARY EJECTMENT.
See Landlord and Tenant, 4.

SUMMARY JUDGMENT.
See Judgment, 2, 3, 4—Mortgage, 2—Practice, 1.

‘ SUMMARY TRIAL.
See Criminal Law, 8.

SUNDAY.
See Bill of Sale. ,

- SUPREME COURT OF CANADA.
See Appeal, 6, 7—Costs, 5—Mortgage, 4.
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.-

SUPREME COURT OF ONTARIO.
See Appeal—Vendor and Purchaser, 4—Writ of Summons, 1.

SURETY. :
See Ass1gnments and Preferences, 2—Comps,ny, 4.

SURROGATE COURT.
See Costs, 4—Executors and Administrators, 5.

s SURVEYS.
o See Patent for Land.

SURVIVAL OF CAUSE OF ACTION.
See Executors and Administrators, 1.

SURVIVORSHIP.
See Gift, 2.

TAILINGS.
See Land, 2.

: TAXATION OF COSTS.
See Costs, 1, 5, 6, 7, 8.

TAXES.
See Assessment and Taxes—Mortgage, 3, 5—Will, 20.

TELEPHONE COMPANY.
See Assessment and Taxes, 3, 6—Negligence, 9.

TEMPERANCE.
See Const1tutmna1 Law, 5—Ontario Temperance Act

TENANCY AT WILL
- See Trusts and Trustees, 1.

, , TENANT.
See Landlord and Tenant. :

TENANT FOR LIFE.
See Executors and Administrators, 4.

TENDER.

See Fraud and Misrepresentation, l—Insurahceg 4—Judgment, 3
~—Mumclpal Corporatlons, 4—Railway, 2.
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TERMINATION OF CAUTION.
See Land Titles Act.

TESTAMENTARY CAPACITY.
See Will, 22, 24, 25.

THEATRES AND CINEMATOGRAPHS ACT.
Regulations as to Placing Advertising Matter in Front of a
Theatre—“In the Nature of Posters”’—Conviction for
Breach of Regulation—Construction of Regulation. Rex v.

Minhinnick, 13 O.W.N. 440.—MippLETON, J. (CHRS.)

THEFT.
See Criminal Law, 5.

THIRD PARTIES.
See Contract, 23—Evidence, 3.

TIMBER.

See Injunction, 2.

TIME.

See Appeal, 3, 4, 6—Contract, 8, 14, 15, 22, 23—Covenant—
Executors and Administrators, 3—Fixtures—Husband and
Wife, 2—Insurance, 3—Landlord and Tenant, 2—Limita-
tion of Actions—Mechanics’ Liens—Sale of Goods 3—Trusts
and Trustees.

TITLE TO CHATTELS.

See Land, 2.

TITLE TO LAND.

See Appeal, 4—Company, 3—Contract, 9—Land Titles Act—
Landlord and Tenant, 3—Limitation of Actions—Mortgage,
11—Patent for Land—Vendor and Purchaser, 4-8—Will,
17, 18, 19.

TOTAL DISABILITY.
See Insurance, 1, 2.

TRADE PUBLICATIONS.

Piracy—Evidence—Injunction—Damages—Form of Judgment—
Contract—Employee—Misconduct—Remuneration for Ser-
vices—Reference—Ontario Companies Act, sec. 92—Payment
for Services of Director as Travelling Salesman—Absence of
‘By-law. *Canada Bonded Attorney and Legal Directory
Limated v. Leonard-Parmiter Limited, Canada Bonded Attorney
and Legal Directory Limited v. G. F. Leonard, 13 O.W.N. 437.
—Avrp. Div.
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TRADING COMPANY.
See Company—QGuaranty, 2.

TRADING WITH THE ENEMY.
See Alien Enemy, 3. .

TRANSIENT TRADERS.
See Municipal Corporations, 1. I

TRAVELLING EXPENSES.

See Costs, 8.

. TRESPASS. .

Sale of House—Agreement of Purchaser to Remove from Land—
Similar Agreement between Purchaser and Occupant of House
—Forfeiture on Default—Non-enforcement of ~—Ownership
of House—Evidence—Appeal—New Trial. Genereuz v.
Kitchen, 13 O.W.N. 299.—Arpp. Div.

See Appeal, 4—Fixtures—Street Railway, 2.

; TRIAL.

1. Action for Breach of Promise of Marriage—Jury—Prejudice to
Defendant—Evidence as to Origin—Alien Enemy-—Address
of Counsel for Plaintiff to Jury—Evidence of Accusations
Made by Relatives of Defendant against Plaintiffi—Evidence
of Attempt of Relatives to Deport Plaintifi-—Improper
Admission of—Excessive Damages—TFailure of Trial Judge
to Caution Jury—Substantial Wrong—Judicature Act, sec.
28—New Trial—Objections not Made at Trial. D. v. B,
12 O.W.N. 280, 40 O.L.R. 112.—App. D1v.

2. Adjournment to Next Sittings—Necessity for New Notice of
Trial—Rule 252—Notice of Trial Given by Plaintiffs for
Later Sittings—Subsequent Notice of Trial for Next Sittings
—Attempted Countermand—First Notice Accepted by
Defendant—No Application to Set aside First Notice of Trial
—LEntry for Trial at Next Sittings—Defendant not Appearing
—Plaintiffs Insisting on Going on—Judgment for Plaintifis
Set aside on Appeal—Costs. *Malden Public School Board
(Section 5) v. Sellers, 13 O.W.N. 377.—Avrp. Div.

3. Jury—Prejudice—Improper Course Taken by Counsel at
Second Trial of Action—Verdiet for Small Sum-—Perverse
Verdict—Application for New Trial—Refusal of Court to
Order Third Trial-—Costs. Gage v. Reid, 13 O.W.N. 220.—
Arp. Drv. ;
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TRIAL—(Continued).

. 4. Jury Notice—Regularity—Action against Municipal Corpora-
tion—Obstruction in Highway—Injury to Person—Judica-
ture Act, see. 54. Jarvis v. City of Toronto, 13 O.W.N. 79,
103, 131.—MasTER IN CHAMBERS—LATCHFORD, J.(CHRS.)

See Appeal, 2, 4—Costs, 6—Criminal Law, 5, 8—Indemnity—
Injunction—Judgment, 1-—Libel, 1—Negligence, 3—Ontario
Temperance Act—Pleading, 2—Slander, 2—Venue.

TRUST COMPANY.
See Company, 4.

TRUSTS AND TRUSTEES.

1. Absolute Conveyance of Land—Unexpressed Trust in Favour
of Children of Grantor—Declaration by Court of Equity—
Adverse Possession of Children—Statute of Limitations—
Acts Relied on as Preventing Running of Statute—Tenancy
at Will—Caretaker. May v. Hainer, 13 0.W.N. 69, 40 O.L.R.
436.—Arp. Div.

2. Settlement with and Release of Trustee—Shortage in Accounts
—Innocent Mistake—Ground for Setting aside Release—
Absence of Fraud—Limitations Act, R.S.0. 1914 ch. 75, sec.
47—Interest of Beneficiary—Interest in Possession—Time
when Statute Began to Run in Favour of Trustee. Lees v.
Morgan, 12 O.W.N. 353, 40 O.L.R. 233.—Arp. D1v.

See Assignments and Preferences, 3—Company, 6, 8—Costs, 7—
Executors and Administrators—Husband and Wife, 7, 11—
Railway, 5—Will, 1, 2, 9, 14, 15, 19, 26, 27.

ULTIMATE NEGLIGENCE.
See Negligence, 11.

) UNDERTAKING.
See Covenant—Injunction, 5, 6.

UNDUE INFLUENCE.
See Gift, 2, 3—Will; 22, 24, 25,

UNION SCHOOL SECTION.
See Schools.

UNSAFE PREMISES.
See Negligence, 13.
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VACANCY,

See Insurance, 8.

: : VAGRANCY.
' See Criminal Law, 10, 11, 12.

VALUATION OF LAND.
See Arbitration and Award, 2—Mortgage, 12.

VALUATION OF SECURITY.
See Assignments and Preferences, 2.

-+ VYEHICLES:
See Motor Vehicles Act. ) ‘

VENDOR AND PURCHASER.

1. Agreement for Sale of Land—Memorandum Signed by Pur-
chaser but not by Vendor—Action by Vendor for Specific
Performance—Description of Land—Sufficiency for Identi-
fication—Statute of Frauds-—Defence that Transaction not
Real — Evidence — Inadmissibility — Pretended Sale —
Probabilities — Immorality of Defence — Rules of Civil
Law. *Sparks v. Clement, 13 O.W.N. 122, 297, 40 O.L.R.
487 —CuvutE, J.—App. D1v.

2. Agreement for Sale of Land—Option—Payment—Question of
Fact—Finding of Referee—Appeal—Acceptance of Money
Paid—=Statute of Frauds. Robinson v. Longstaff, 13 O.W.N.
28, 57.—F aLconBrIDGE, C.J.K.B.—Arp. Div.

3. Agreement for Sale of Land—Promissory Note Taken for
Purchase-money—Land Conveyed to Purchasers—No Mort-
- gage Given back—Note not Accepted in Satisfaction—
Vendor’s Lien—Preservation and Enforcement—Breach of
Representations Made by Officers of Vendor-company—
. Absence of Fraud—Counterclaim. Wychwood Corporation
' Limited v. Howell, 13 O.W.N. 92.—CLuTE, J.

4. Agreement for Sale of Land not in Ontario—Aetion for Balance
of Purchase-money—Specific Performance—Jurisdiction of
Supreme Court of Ontario—Ability to Shew Good Title and
to Convey—Reference. Thompson v. Gatchell, 13 O.W.N.
449.—LENNOX, J.

\
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VENDOR AND PURCHASER—(C’ontinued).

5. Title to Land—Agreement for Sale—Objection to Title—
Exercise of Power of Sale in Mortgage—Notice—Service—
Validity—Notice Left in House of Mortgagor, but not
Handed to her—Application under Vendors and Purchasers
Act—Costs. Re Lincoln and St. Louis, 13 O.W.N. 482.—
Lexnox, J.

6. Title to Land—Agreement for Sale—Objection to Title—
Incumbrance—Execution—Abandonment of Claim by Exe-
cution Creditor—Recital in Order Made under Vendors and
Purchasers Act. Re Bourne and Dunn, 13 O.W.N. 227.—
MimbLETON, J.

7. Title to Land—Agreement for Sale—Objection to Title—In-
cumbrances—Building Restrictions—Alteration in Character
of Neighbourhood—Effete Covenant—Possessory Title. Re
Montgomery and Miiler, 13.0.W.N. 399.—MI1ppLETON, J.

8. Title to Land—Agreement - for Sale—Objection to Title—
Power of Liquidator of Incorporated Company to Convey—
Proofs of Authority—Sufficiency—Deeclaration under Ven-
dors and Purchasers Act. Re Soper and Ackerman, 13 O.W.N.
278.—SUTHERLAND, J. :

See Alien Enemy;, 3—Company, 3—Contract, 4, 18—Landlord‘
and Tenant, 1—Mortgage, 11—Promissory Notes, 5—
Trespass—Will, 17, 18, 19. 2

VENDOR’S LIEN.
See Promissory Notes, 5—Vendor and Purchaser, 3.

VENEREAL DISEASE.
See Criminal Law, 11.

VENUE.
1. Motion to Change—Convenience—Rule 245 (d). Gordon v.
Gordon, 13 O.W.N. 172.—KgwLvLy, J. (CHRS.)

2. Motion to Change—Practical Disposition of, by Trial Judge—
. Costs. Wait v. Finnen, 13 O.W.N. 146.—SUTHERLAND, J.
(CHrs.) ;

VERDICT.
See Libel, 1-—Negligence, 3—Trial, 3.
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VEXATIOUS PROCEEDINGS.

Application to Stay Action as Frivolous and Vexatious—Former
Litigation—Claims not Identical—Banker and Customer—
Accounts — Judgment—Res Adj udicata—Fraud—Rule 523
—Right to Impeach Judgment in Subsequent Action—
Dismissal of Actions for Non-compliance with Orders for
Security for Costs—Not a Bar to Subsequent Action for same
(Cause — Leave to Proceed—Payment of Costs of Former
Actions—Set-off. Smith v. M erchants Bank of Canada,
13 O.W.N. 31, 40 O.L.R. 309.—Arr. Div.

VOLUNTARY CONVEYANCE.
See Gift, 3.

WAGERING CONTRACT.
See Contract, 3.

WAGES.
See Sale of Goods, 2.

WAIVER.
See Contract, 19, 22—Husband and Wife, 2—Insurance, 5, 6—

 ;

Municipal Corporations, 6—Railway, 2—Sale of Goods, 4.

. : WAR.
See Alien Enemy—Trial, 1.

WAREHOUSEMEN.
See Railway, 2.

WARRANT FOR ARREST.
See Criminal Law, 10—Ontario Temperance Act, 10.

WARRANT OF COMMITMENT.
See Criminal Law, 11, 12.

WARRANTY.
See Contract, 13—Insurance, 1-—Landlord and Tenant, 6—Sale
of Goods, 3, 5.

< WATER.

1. Erection of Dam in River—Injury to Land by Flooding—
Liability of Company Controlling and Operating Dam-—
Damages—Costs. Girton v. Ontario and Minnesota Power
Co. Limited, 13 O.W.N. 446.—KeLry, J.

49—13 o.w.N.
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WATER~—(Continued).

2. Erection of Dam in River—Maintenance and Use Causing
Injury to Owners and Occupants of Land—High Water-
level —Neglect to Use Means to Reduce — Liability of
Company Controlling Operation of Dam—Damages. *Smith
v. Ontario and Minnesota Power Co. Laimited, 13 O.W.N. 445.—
Kerry, J.

3. Navigable River—Obstruction by Logs—Public Nuisance—
Right of Traveller to Abate—Aggravation of Nuisance by
Plaintiff—Loss Occasioned to Plaintiff not Recoverable—
Unlawful Obstruction—Navigable Waters Protection Act,
R.S.C. 1906 ch. 115, sec. 4—Question not Raised until
Argument of Appeal. Lapointe v. Abitibi Power and Paper
Co., 13 O.W.N. 232.—Arp. D1v.

See Ditches and Watercourses Act.

WATER-LOTS.

See Patent for Land.

WAY.

1. Private Lane—Right of User—Prescription or Grant—Evidence
—Failure to Establish—Settlement of Claim—Execution of
Documents under Seal—ILease and Release—Attempt to
Open up—Absence of Fraud and Misrepresentation—Rent
—Damages—Injunction—Costs. Adams v. Abate, 13 O.W.N.
94.—BRri1TON, J.

2. Public or Private Lane in City—Dedication as Highway—
Evidence—Onus—Intention of Owner of Land-—Acceptance
—Public User—Tolerance—Absence of Municipal Action—
Right of Way—Easement—Devise—Lost Grant—Prescrip-
tive Right—Limitations Act, sec. 35. Baldwin v. O’Brien,
12 0.W.N. 256, 40 O.L.R. 24.—Avrr. D1v.

See Highway—Injunction, 4.

WEEKLY COURT.
See Courts—Fines and Penalties.

WEIGHTS AND MEASURES.
See Municipal Corporations, 2. s
* WILL.
1. Bequest of Fund to Provincial Treasurer for Investment and
Payment of Interest in Perpetuity to Charity (Hospital)—
Ontario Statutes 9 Kdw. VII. ch. 26, sec. 42; 10 Edw. VII.
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WILL—(Continued).
ch, 26, sec. 47; 5 Geo. V. ch. 20, sec. 25.—Effect of—Treasurer
Made Trustee—Application of Rule that Gift of Income in
Perpetuity is Gift of Corpus. *Re Carter, 13 O.W.N. 401.-—
MippLETON, J.

2. Bequests—Validity of Charitable and Religious Gifts—Trusts
—Objects of Bounty—Christian Science Churches—Public
Policy—Gift for “Purpose Beneficial to the Community ™ —
Mortmain and Charitable Uses Act, R.S.0. 1914 ch. 103,
sec. 2 (2)—Application to Personal Estate—“And whatever
May seem to Require Assistance”—Uncertain Bequests—
Rule against Perpetuities—Residuary Bequest—*Used for
God only”’—Presumption against Intestacy—Effective Ex-
pression of Intention—Invalid Bequests—Funds Falling into
Residue—General Charitable Intention—Appl.cation of Fund
Cy-prés—Execution of Trust—Indefiniteness of Objects—
—Reference to Prepound Scheme for Application of Resid-
uary Estate. Re Orr, 12 O.W.N. 220, 13 O.W.N. 154,
40 O.L.R. 567.—SuTHERLAND, J.—App. Div.

3. Construction—Bequest of Residue to Daughter—Small Resi-
due when Will Made—Estate largely Increased before Death
of Testatrix—Will Speaking from Death—Wills Aet, sec. 27—
“Unless a Contrary Intention Appears by the Wil Evi-
dence to Shew Intention of Testatrix after Increase in Estate
—Inadmissibility—Contrary Intention not Dedueible from
Will—Residue of “Moneys or Securities for Money '~
Residuary Legatee Entitled to both—*“Or’" read as “ And.”
*Re Ingram, 13 O.W.N. 418.—MipbpLETON, J.

4. Construction—Charitable Gifts—Inaccurate Description of
Objects of —Ascertainment by Evidence—Undisposed of
Residue—Claim to, by Executors for themselves Beneficially
—Trustee Act, sec. 58—Indication to the Contrary in Will
—Provision for Remuneration of Executors—Claim of Char-
ities to Residue—General Gift for Charitable
Testator without Living Relations—Escheat—Executors
Holding in Trust for Crown—Inquiry for Claimants. *Re
Aspel, 13 O.W.N. 478 —MIpDLETON, J.

' 5. Construction—Devise—Life-estate—Remainder to Heirs, Fx-
’ ecutors, Administrators, and Assigns of Life-tenant—Rule
in Shelley’s Case. Re Hays, 13 O.W.N. 25.—MipoLeTox, J.

6. Construction—Devise and Bequest to Daughter upon Death of
Wife—Daughter Predeceasing Wife—Vesting at Period of

{
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WILL—(Continued).
Death of Testator—Enjoyment only Postponed till Death of
Wife. Re Rose, 13 O.W.N. 23.—FavLconsrivce, C.J.K.B.

7. Construction—Difficulty in Ascertaining Meaning of Testator
—Workable Solution. Re Wailliams, 13 O.W.N. 434.—
MipbLEeTON, J.

8. Construction—Direction to Sell Land and Divide Proceeds

among Uncles and Aunts and their Heirs and Assigns— -

Share of Uncle Surviving Testator, but Dying before Time for
Sale and Division—Share Taken as Personalty—Devolution
as upon Intestacy, Will of Uncle not Disposing of Personalty.
Re Konkle, 13 0.W.N. 404.—MipLETON, J.

9. Construction—Gift to Son—Gift over to Daughter in Event
of Death of Son—Validity—Gift of Corpus to Daughter upon
Attaining Certain Age—No Gift over—Invalidity of Gift—
Trust—Conditions—Power and Discretion of Trustee—
Control by Court—Benefit of Lunatic—Right of Inspector of
Prisons and Public Charities to Payment of Fund—Main-
tenance of Lunatic in Hospital for Insane—Possible Right of
“Issue” of Lunatic. *Dunlop v. Ellis, 13 O.W.N. 276.—
MippLETON, J.

10. Construction—Gift to Surviving Children—Relation to Period
of Distribution. Re Douglas, 13 O.W.N. 171.—KgLLy, J.

11. Construction—Inconsistent Residuary Gifts—R(_—zpugnancy~
Effeet Given to the Gift Standing Last on Face of Instrument.
Re Nolan, 13 O.W.N. 52, 40 O.L.R. 355.—MIipDpLETON, J.

12. Construetion—Legacy Payable on Conditions—Duty of
Executors—Bequest of Income to Daughter—Death of
Daughter before Death of Testator—Residuary Devise to
Daughter—Lapse by Reason of Predecease—Gift over—
Heirs of Woman still Living but. without Issue—Investment
of Funds of Estate — Limitation of Securities by Will —
Executors Permitted to Invest in Securities Authorised by
Trustee Act. Re Heal,’13 O.W.N. 285.—SUTHERLAND, J.

13. Construction—Legacy Vested in Testator but not Paid until
after his Death nevertheless Passing under his Will—“The
Whole of my Money of which I Die Possessed.” *Re Cotter,
13 O.W.N. 421.—LATCHFORD, J. :

14. Construction—Power of Executor to Sell Lands—Trust for
Sale—Surviving Executor—Trustee Act, secs. 2(q), 44, 49—



15.

16.

7,

18.

19

20.

21.

22.
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WILL—(Continued).
Devolution of Estates Act, sees. 14, 15, 19, 21, 23—Sale for
Purpose of Distribution—Persons Entitled under Will—
Brothers and Sisters ‘“‘or their Heirs’—Period of Ascertain-
ment—DBrothers of Half Blood—Heirs Living at Time of
Distribution—Per Stirpes Division. *Re Waugh, Re Scott
and Scott, 13 O.W.N. 416.—LENNOX, J.

Construction—Printed Form—Meaningless Provisions—Duty
of Court to Ignore—Gifts Free from Trust—Residuary Estate
—Intestacy., Re Charlton, 13 O.W.N. 308.—MIDDLETON, J.

Construction of Codicil-—Residuary Bequest in Will not
Revoked by Codicill except as to Insurance Moneys— Un-
certain Language of Codicil. *Re Spink, 13 O.W.N. 268.—
App. Div.

Devise of Land—Condition in Codicil—“Die before Having
Children”’—Absolute Devise, Subject to Devise over in
Event which could not Happen—Good Title to Land.
Re Breault and Grimshaw, 13 O.W.N. 387.—MipbpLETON, J.

Devise of Land—Restraint upon Alienation—Invalidity—
Title to Land—Vendor and Purchaser. Re Huron and
Erie Mortgage Corporation and Coghill, 13 O.W.N. 442
MimpLETON, J.

Devise of Land—Trust—Life-tenant—Remaindermen-—Pro-
posed Sale by Executors—Refusal of one Remainderman to
Join in. Conveyance—Objection to Title—Vendor and Pur-
chaser. Re Smith and King, 13 O.W.N. 54.—MasteN, J.

Devise of Mortgaged Land—Wills Aet, R.S.0. 1914 ch.
120, sec. 38—Devisee Taking Subject to Mortgage-debts
Existing at Date of Death of Testatrix—Municipal Taxes in
Arrear at Date of Death Payable out of General Estate.
Re Semple, 13 O.W.N. 101.—KEgrLyY, J.

Direction to Sell Land—Power of Executors to Effect Sale—
Trustee Act, sec. 44—Sale to one of three Executors—Con-
sent of Adults Interested—Payment into Court of Share of
Infant. Re Ross, 13 O.W.N. 373.—MgrepitH, C.J.C.P.

Execution and Validity—Testamentary Capacity—Undue
Influence—Relationship—Evidence—Action to Set aside
Transfer of Property Made by Testatrix in Lifetime—Will
Set up in Answer—Jurisdiction—Judicature Act, R.8.0. 1807
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23.

24,

25.

26.

27.

See

See

See
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WILL—(Continued).
ch. 51, sec. 38; R.S.0. 1914 ch. 56, sec. 13 (2)—Parties—
Absence of Personal Representative—Costs. Wannamaker
v. Livingston, 13 O.W.N. 3.—KgLLy, J.

Execution and Validity—Action to Establish Will—Proof in
Solemn Form—Costs. Hannah v. Robson (No. 1), 13 O.W.N.
215.—FarLconBripGe, C.J.K.B.

Execution and Validity-—Action to Set aside Will and Deed—
Mental Capacity of Testatrix—Evidence—Undue Influence.
Gross v. Smith, 13 O.W.N. 170.—F aLconsripaEe, C.J.K.B.

Execution and Validity—Testamentary Capacity—Undue
Influence—Conspiracy—Evidence—Execution of Will—Onus
—Testimony of Attesting Witnesses—Appeal—Further Evi-
dence for Appellate Court. *Newcombe v. Evans, 13 O.W.N.
109.—Avpp. Div.

Perpetual Trust for Care of Grave—Legislative Sanction—
Cemetery Act, R.S.0. 1914 ch. 261, secs. 2 (c), 14. *Re
Jones, 13 O.W.N. 405.—MippLETON, J.

Perpetual Trust for Care of Graves—Validation by Cemetery
Act, sec. 14—Devise of Farm—Restraint on Alienation—
Invalidity of—Devise to Church—License in Mortmain—
Gift of Interest on Money ““forever”—Absolute Gift of Fund.
Re Hagerman, 13 O.W.N. 406.—MIDDLETON, J.

Costs, 4—Distribution of Estates, 2—Txecutors and Adxpinis-
trators—Husband and Wife, 9—Insurance, 11; 12—Parties, 1.

WINDING-UP.
Banks and Banking—Company, 4, 7, 8, 9.

WITNESSES.
Costs, 8—Criminal Law, 10—Evidence, 2—Executors and
Administrators, 5—Husband and Wife, 6-—Insurance, 9
—Ontario Temperance Act, 8, 10, 12—Will, 25.

WORDS.

“And whatever may seem to Require Assistance”—See WiLL, 2

“As Required’—See Contract, 14, 15.

“As to Costs only”’—See DEED—INTEREST, 1.

‘“ Assisting’—See ALieN Exemy, 3.

“Attempt”’—See CrimiNaL Law, 3.

“Business of a Distiller"—See AssEssMENT AND Taxgs, 1.
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WORDS—(Continued).
Court or Judge Having Cognizance of the Proceedings’—See
FINES AND PENALTIES.

“Day’—See CosTs, 6.

“Die before Having Children”—See WiLL, 17.

“Direct Loss”’—See INSURANCE, 3.

“Enemy”—See ALiEN EneEMmy, 3.

“ Exclusively of all other Causes”—See INSURANCE, 1.

“ Execution’’—See LANDLORD AND TENANT, 2.

‘“ External Force”’—See INSURANCE, 2.

“‘Garage’—See INJUNCTION, 4.

“Good Cause of Action upon a Contract”’—See WriT oF Sum-
MONS, 1.

“Gross Negligence’’—See Higuway, 1.

“Having and Giving”’—See CONSTITUTIONAL LaAw, 5.

“Imperial’—See ASSESSMENT AND TAXES, 5.

“Implements”’—See INSURANCE, 7.

‘“In the Nature of Posters”’—See THEATRES AND CINEMATOGRAPHS
Acrt.

“Income’—See ASSESSMENT AND TAXES, 5.

“Indian”—See ONTARIO TEMPERANCE AcT, 6.

“Instrument Affecting the Land”—See Drrcues axp WaTer-
COURSES Acr, 1.

“Insurable Interest”—SEE INSURANCE, 3.

“Invitation’—See STREET RATLWAY, 3, 4.

“Issue’—See WiLL, 9.

“Material Facts’’—See PLEADING, 3.

“May""—See LANDLORD AND TENANT, 4.

““Minerals”’—See RAILWAY, 4.

“Money-Lenders”—See INTEREST, 2.

“Moneys or Securities for Money ’—See WiLL, 3.

“Neglected Child”—See CrimINAL Law, 2.

“Occupant”’—See LANDLORD AND TENANT, 4.

“Office”’—See ASSESSMENT AND TAXES, 5.

“Or”—See WiLL, 3.

“Or their Heirs"—See WiLL, 14.

“Our Joint Property”’—See HusBanD and Wirg, 12.

“Payment of Money”—See AprEAL, 5.

“Person”’—See ASSESSMENT AND TAXES, 2-—LANDLORD AND
TENANT, 4.

“ Plaintiff "—See Costs, 4.

“Posters”—See THEATRES AND CINEMATOGRAPHS Acr.

“Precious Stones”’—See INsurANcE, 7.

“Pri;ate Dwelling-house’—See  ONTARIO TEMPERANCE Acr,
b, 9, 13.

43
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WORDS—(Continued).

“Purpose Beneficial to the Community”’—See WiLL, 2.

“Really "—See BASTARD.

“Removal from Municipality of Person Assessed”
MENT AND TAXES, 2.

“Respondeat Superior”’—See NEGLIGENCE, 10.

“Salary”’—See ASSESSMENT AND TAXES, 3.

“Satisfactory Acecount’’—See CriminaL Law, 5, 10.

“Second Insurance”’—See Insurance, 6.

““Specifications’—See ConTrACT, 16.

“Strike’—See ConTrACT, 23.

“Tailings’—See Lanp, 2.

“Taxes Due”’—See AssEsSMENT AND TAXES, 4.

“The Whole of my Money of which I Die Possessed’’—See
WiLL, 13.

“Therewith”’—See INSURANCE, 4.

“Three Months Following the Execution of the Assignment’’—
See LANDLORE AND TENANT, 2.

“Torts or Injuries to the Person”—See ExucuTors AND ADMIN-
ISTRATORS, 1.

“Unless a Contrary Intention Appears by the Will"—See Wiy, 3.

“Used for God only’’—See WiLL, 2.

See AssSEss-

WORK AND LABOUR.
See Mechanies’ Liens—Municipal Corporations, 9.

WORKMEN’'S COMPENSATION ACT.

4 Geo. V. ch. 25 and Amending Acts—Contractor—Assessment—
Failure to Pay—Notification to City Corporation, Principal
of Contractor—Payment of Assessment by Corporation—
Right to Withhold Amount from Sum Due on Contract—
Absence of Evidence of Order or Decision of Workmen’s
Compensation Board—Sec. 10 of Act. *Murphy v. City of
Toronto, 13 O.W.N. 212.—CrurE, J.

See Kvidence, 3.-

WRIT OF ATTACHMENT.
See Contempt of Court, 2.

WRIT OF SUMMONS.

1. Foreign Defendants—Service of Notice of Writ out of Ontario—
Action for Declaration of Right to Make Calls on Company-
shares—Rule 25 (1) (h)~—Construction and Meaning—Assets
in Ontario—‘Good Cause of Action upon a Contract”’—
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WRIT OF SUMMONS—(Continued). =
Shares Partly Paid for—Conditional .Appearancc:(-!u{‘l“"
diction of Supreme Court of Ontarlo——APPeﬂlS, s "ffi“‘
*Superior Copper Co. Limited v. Perry, 13 O.W 'I\“ l"
96, 389, 40 O.L.R. 467.—MASTER IN CuAMBERS*—CLUTE, J.
(Curs.)—App. Div.

2. Service on Foreign Corporation-defendant by Serving .-\g(‘,‘nt
in Ontario—Question of Fact whether Agent l?rop(;r P"m’;;
to Serve—Limited Powers of Agent—Rule 23. Ingerso
Packing Co. Limited v. New York Central a_nd Hudson ]{.w\(;r
R.R. Co. and Cunard Steamship Co. Limited, 13 O.W.N.
481.—MASTEN, J. (CiRS.).

See Judgment, 2, 4—Practice, 1.

WRONGFUIL DISMISSAL.
See Master and Servant, 1.

50—13 o0.w.N.




