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R
NQLISH BANKRUPTCY AMENDMENTS,.

rLofd Westbury’'s reputation as a law re-
elpeer was partly built upon the efforts he
N fided in producing the English Bankruptcy
°f 1861. It is said that during the few
8 of its operation, this Act has proved
w 1y unsatisfactory, being both tedious
ity “ostly, The law that is intended to take
Y Place hag come before Parliament, based
" the report of a select committee, laid
k‘\:" the House of Commons on the 21st of
I'hh' 1865,
ts " Attorney-General, in moving the second
ly g of the bill, traced the history of the
in of bankruptcy from its introduction in
“nm‘gn of Henry VIIL, at which time and
A th1705, it was highly penal in its character.
ing ® latter period the principle of discharg-
tkrupts who conformed to the law was
il In 1825 a consolidation of the
mﬂ;g acts was attempted, and it was first
%“d that creditors might oppose the dis-
tioy In 1831, alterations in the administra-
o °f the bankrupt law were made, a Court
lqmi;k"uptcy was established, and an official
g 18tration substituted for that of creditors.
h“::“v 8 trader was allowed to make himself
“hio Pt In 1849, an act was passed, by
to , *¢lassification of certificates according
of o "duct was introduced, and the system
Tﬁm Position with creditors was enlarged.
thy m:‘-"‘” the act of 1861, which abolished
Lt tinction between non-traders and trad-
all were classed when the case arose

as bankrupts; greater power was given to
creditors, as distinguished from official as-
signees ; a criminal jurisdiction was given to
the Bankruptcy Court, new mercantile offences
were created, which were punishable by im-
prisonment, and the system of composition
deeds was expanded.

This committee has adopted much that has
been found most successful in the Bankruptcy
law of Scotland, deeming it safer to imitate
what has proved to be workable, than to re-
commend original but untried schemes.

Among those examined before the commit-
tee was Mr. G. A. Esson, accountant in bank-
ruptey in Scotland.  Mr. Esson’s office is the
principal one in Scotland, connected with this
branch of the law, and his opportunities for
acquiring a knowledge of the advantages and
defects of the much admired Scottish system
have not been lost. For the information of
members of Parliament and lawyers, Mr. Esson
Las thrown together in pamphlet form some
valuable * Notes on Scotch Bankruptcy Law
and Practice, with reference to ‘the proposed
amendment of the Bankruptey law of England;”
which pamphlet we have now before us, and
from which we have obtained considerable
information.

The English systems of bankruptcy law
have never been introduced into the Scottish
courts. The independent people of that coun-
try contented themselves with improving upon
their old laws, and devised rules Whjch
seemed likely to meet the exigencies of
modern trade. These new laws have worked
so successfully, it is contended, in compari-
son with the English statute, that England
is now importing in the main what Scotland
has long adopted. The mode of paying
the trustee, who occupies the place of the
creditors' assignee, is new to English law.
His remuneration is by a commission on the
assets he realizes, the rate of which is not to
be fixed until after his work is done. From
among the creditors there are also to be
selected two unpaid ingpectors, to act as a com-
mittee of general superintendence and advice.
When the debtor has passed his examination,
he may apply for his discharge, provided he
has paid 6s. 84. in the pound. It is proposed,
in cases where so much cannot be paid, te
grant & discharge after the lapse of six years,
if the court thinks fit. This seems a long
period of probation, and one would think that
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it shows a tendency to return to the * good old
times,” when insolvency was considered a
crime, and occasionally visited -with a little
hanging.

Whilst on the subject of the Scotch Bank-
ruptey laws, it may not be amiss, as it will be
certainly amusing to many of our readers who
never heard it before, to refer to the punish-
ment inflicted upon the dyvours or bankrupts
of early time. These unfortunates were ob-
liged to wear in public a parti-colored garment,
half yellow and half brown, as & distinguish-
ing dress! We can easily fancy that many a
thin-skinned trader would make an extra exer-
tion to ‘“liquidate” in full, rather than wear
this prison garb. Itis a pity that human laws
are not sufficiently discriminsting to enable
us, even in these days, so to put a mark on
dishonest insolvents.

This law was cnly relaxed in the case of
innocent insolvents, the victims of misfortune,
in 1688 ; and although the practice had long
before fallen into disuse, it was not abolished
by statute until 1836.

We have already referred to the proposed
alteration of the English Bankrupt Acts, in an
article in the Local Courts Gazette™* (copied,
we notice, into one of the English legal peri-
odicals), and in it noticed the apparent want
of any adequate punishment for frauds on
the part of insolvents. We hardly think
that this most important part of a good and
efficient Bankrupt Act will be omitted. Any
Act which is not very explicit on this subject
is defective,

It is rather a curious fact in connection with
this subject, that the Americans are only now
introducing a system of bankruptcy law into
their country. The author of a bill recently
introduced with this object in view, in closing
the debate on the subject, made an able speech
in favor of the measure, part of which it may
not be uninteresting to publish.

In answering the first otjection, that no
law should be passed which authorizes the dis-
charge of a debt without payment in full, or
which conceals the object of a contract; and
that all bankrupt laws on this principle would
be pronounced inexpedient and unjust, he
said :

* My reply is, that in the progress of civiliza-
tion it has become repugnant to the consciences
of enlightened nations that there +hould be any

*1L.C.GQ 33

longer servitude for debt, There are two parties
to every contract, and there are uncertainties
with regard to the performance of it by each.
All commercial nations have discovered that it is
as necessary for the prompt transaction of busi.
ness, the preservation of mercantile honor, and
the encouragement of trade and enterprise, to
provide a remedy for the honest, unfortunate
debtor against the persecution of some erasping
credit , as to provide a remedy for tne ¢ Lastor
againsy u fraudulent debtor. The security, even
the life of trade, requires that the relief provided
by the law should be mutual. Otherwise, honesty
is confounded with fraud, and misfortune with
crime,

“ A well-adjusted system of bankrupt law pro-
vides the desired remedy ; and while it strengthens
rather than weakens the creditor’s rights and
powers, it rewards unfortunate honesty with
emancipation. Hereafter, if this bill becomes s
law, imprisonment for debt, that relic of barbar-
ous ages which still lingers in some of the States,
will cease to exist, and can rever be restored.
The cnergies of the unfortunate debtor will no
longer be lost to hisfamily and his country. The
past, with its retrospect of embarrassment and
misfortune, will no longer castits baneful shadow
over his mind, his future will no longer be un,
cheered by hope, The pursuit of happiness, the
road to honor, a career of industry and enter-
prise, with its rewards, will again be opened to
him, and he will enter anew, as a redeemed man,
into the life and prosperity of the State.”

The changes that we see going on in the
bankrupt laws of England and other countries
from year to year, must convince us that we
ought always to be ready, after due delibens-
tion, to alter and improve our own, when
either the necessities of the crader or the exps
rience of the lawyer demand it—not blindly
copying a statute in force in another country,
but taking therefrom what may seem to be
beneficial to our own.

LAW SOCIETY-EASTER TERM, 1866.

The following rule, lately made by the
Benchers, is worthy of notice:

“Qrdered, that all monies paid to the Ls¥
Socicety shall be received by the sub-fressuser
until two p. m. on every day, except Saturdsy,
and on that day until twelve, noon,”

The effect of this rule will not be much
felt until next Michaelmas Term, when the
annual certificates must be taken out. Mud
more promptitude on the part of the profession
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than heretofore will then be necessary to ena-
tle them to do what is ncedful within the time
limited, and it will not be the fault of the sub-
treasurer if ¢he rule is not strictly complied
with.

CALLS TO THE BAR.

Out of twelve gentlemen who presented
tnemselves for examination for Call to the Bar
this term the six following passed-—the an-
swers of Messrs. Fleming and Stephens being
so superior that they were not called upon for
an oral examination :—James Fleming, Toron-
to; J. J. Stephens, Oweh Sound; J. Farley,
S$t. Thomas; H. M. Wilson, Brantford; A. F.
Smith, LL.B., Brampton; L. C. Moore, God-
erich.

ATTORNEYS.

Certificates of fitness to practice as attor-
neys in the courts, were, during the same
term, granted to the following gentlemen :—
Messrs. Wilson, Wright, McFayden, Maron,
Nicol, Burns, Read, Morden, Denmark, Jacob,
Swmith, Holmested, Coyne.

Twenty-one gentlemen in all went up for
eramination for admission, out of whom thir-
teen were successful.

Mr. Coyne was highly complimented upon
his answers to the papers. The same gentle-
man on a former occasion, when up for call,
distinguished himself by the correctness and
fullness of his answers, and was now as then
passed witheut an oral examination.

OFFICE HOURS.

The following round-robin has been signed
by nearly all the practitioners in this city :—

“We, the undersigned, Members of the Legal
Profession, practising in the City of Toronto, here-
by agree that our respective Offices be cLGSED at
THREE 0'CLOCK, instead of the usual Office hours,
during the ensuing Midsummer Vacation; and that
our respective Offices be croszp for business at
THREE 0’cLocK in the afternoon on Each SATUADAY
throughout, each year.”

Thisis intended to carry out what was talked
ofand partly done last year. As we said then
50 say we now, we hezrtily approve of it, pro-
¥ided the intention is fairly and bona fide
carried out. The majority of the offices in
other places will probably follow the lead.

ACT SUSPENDING THE HABEAS CORPUS
ACT.

AN ACT TO AUTHORIZE THE APPREHENSION AND
DETENTION UNTIL THE EIGHTH DAY OF JUNE,
ONE THOUSAND EIGHT HUNDRED AND SIXTY-
SZVEN, OF SUCH PERSONS AS SHALL RE SUS-
PFCTED OF COMMITTING ACTS OF HOSTILITY OR
cONSPIRING AGAINST HEr Masesty's Persox
AND GOVERNMENT.

[Aswented to 8th June, 1866.]
Whereas certain evil disposed persons being
subjects or citizens of Foreign Courntries at
peace with her Majesty, have lawlessiy invaded
this Province, with hostile intert, and whereas
other similar lawless invasions of and hostile
incursions into the Province are threatened;

Her Majesty, by and with the advice and con-

s=nt of the Legislative Council and Assembly

¢{ Canada, enacts as follows :

1. All and every person and persons who
is, are or shall be within Prison in this Pro-
vince it, upon, or after the day of the passing
of this Act, by warrant of commitment signed
by any two Justices of the Peace, or under
captare or arrest made with or without War-
rant, by any of the officers, non-commissioned
officers or men of Her Majesty's Regular,
Militia or Volunteer Militia Forces, or by any
of the officers, warrant officers or men of Her
Majesty's Navy, and charged;

With being or continuing in arms against

Her Majesty within this Province$

Or with any act of hostility therein;

Or with having entered this Province with
design or intent to levy war against Her
Majesty, or to commit any felony therein ;

Or with levying war against Her Majesty in
company with any of the subjects or citi-
zeng of any Foreign State or Country
then at peace with Her Majesty ;

Or with entering this Province in company
with any such subjects or citizens with
inter:t to levy war on Her Majesty, or to
commif, any act of Felony therein ;

Or with joining himself to any person or
persons whatsoever, with the design or
intent to aid and assist him or them
whether subjects or aliens, who have en-
tered or may enter this Province with
design or intent to levy war on Her Ma-
jesty, or to commit any felony within the
same;

Or charged with High Treason or {reason-
able practices, or suspicion of High Trea-
son, or treasonable practices;

May be detained in safe custody without Bail
or mainprize until the eight day of June, one
thousand eight hundred and sixty-seven, and
no Judge or Justice of the Peace shall bail cr
try any snch person or persons so committed,
captured or arrested without order from Her
Majesty’s Executive Council, until the eighth
day of June, one thousand eight hundred and
sixty-seven, any Law or Statuts to the con.



144—Vor. 11, N. 8]

LAW JOURNAL.

[June, 1866

Act Stseenpine Hapeas Corrus—AssiGNMENT oF Riaurs or Svir v Equity.

trary notwithstanding ; provided, that if within !
fourteen days after the date of any warrant of |,
commitment, the same or & copy thereof cer-
tified by the party in whose custody such
person is detained, be not countersigned by a
clerk of the Executive Council, then any per-
son or persons detained in custody under any
such warrant of commitment, for any of the
causes aforesaid by virtue of this Act, may
apply to be and may be andmitted to bail.

2. In cuses where any person or porsons
have been, before the passing of this Act, or
shall be during the time this Act shall continue
in force arrested, committed or detained in cus-
tody by force of a warrant of commitment of
any two Justices of the Peace for any of the
causes in the preceding section mentioned, it
shall and may be lawful for any person or
persons to whom such warrant or warrants
have been or shall be directed to detain such
person or persons o arrested or committed,
in his or their custody, in any place whatever
wiv' in this Province, and such person or per-
sens o whom such warrant or warrants have
heen o. shall be directed, shall be deemed and
tuken to be to all intents and purposes law-
fully authorized to detain in safe custody, and
to be the lawful Gaolers and Keepers of such
persons so arrested, committed or detained,
and such place or places, where fuch person
or persons so arrested, committed or detained,
are or shall be detained in custody, shall be
deemed®and taker to all intents and purposes
to be lawful prisons and gaols for the deten-
tion and safe custody of such person and per-
sons respectively; and it shall and may be
lawful to and for Her Majesty’s Executive
Council, by warrant signed by a clerk of the
said Executive Council, to chanee the person
or persons by whom and the place in which
such person or persons so arrested, committed
or detained, shall be detained in safe custody.

3. The Governor may, by proclamation, as
and so often as he may see fit, suspend the
operation of this Act, or within the period
aforesaid, again declare the same to bein full
force and effect, and, upon any such Procla-
mation, this Act shall be suspended or of full
force and effect as the case may be.

4 This act may be altered, amended or re-
pealed during the present session of parliament.

'
|
\
1

————

SELECTIONS.

ASSIGNMENT OF RIGHTS OF SUIT IN
EQUITY.

In classical antiquity, as well as in the carly
history of our cwn country, the right of calling
another into judgment seems always to have
been cne in the exercise of which the state or
public could never be considered as uncon-
cerned.  fnasmuch as the aggregate force of
society is evoked by litigants, in order to arm

the tribunals with the power to give effect to

their determinations, on the subject matter of
contention, to which their cognizance is drawn,
we can understand why it should always have
been deemed important that that kind of an.
tagonism, which results from the relation of
two persons in a state of juridical controversy,
should not be entered upon with levity, The
provisions of our own law in recard te the

" production of the secta, or suit, by the plain.

tiff, in order to raise such a primd fucie case
as would require the defendant to answer (see
1 Reeves Hist. Eng. Law, 377), and the inflic.
tion of amercements on failure of the plaintiff
to make good his claim, pro fulso clamore suo,
point to this principle, and mark the tendency
of our auncient jurisprudence to check the te.
merity of litigants.

Considering the difficulties which must ever
surround man in his exercise of the high and
responsible function of a dispensator of justice,
it is not surprising to find, among the civilized
races, an avoidance of all that might tendto
encourage litigious levity., Hence the rigid
doctrines of our &ncestors on the subject of
maintenance and champerty. They seem, on
this subject, to have been influenced by some
such reasoning as this—** We have established
tribunals for the decision of disputes between
the subjects of the realm, and if such disputes
arise an { cannot be arranged without resorting
to the courts, the parties appealing to the
courts must have the best decision that can
be procured. But these disputes are an evil
in themselves, and not to be encouraged. If
those persons whose fault or misfortune it has
been to fall into this state of antagonism tow-
ards each other are unable to settle their
differences, they shall at least carry on their
contest under the full responsibility that,
whichever .may prove by his obstinate or un-
righteous conduct to have necessitated ap
appeal to the justice of the realm, shall bear
all the consequences of having set the ma-
chinery of the law in motion. Least of all
will we allow extraneous persons to be intro-
duced 1nto the contest, to aflord countenance
or encouragement to either of the disputants,
to foster the contention, or to multiply enmi-
ties by themselves becoming involved in the
state of conflict which already exists between
the original parties.”

Such appears to be the light in which the
subject was viewed by the founders of our
juridical system, and for a long p:riod there
are evidences that these doctrines were e
forced in all their strict and logical conse
quences. The statutes under which defeated
litigants came to be visited with the costs of
the suit have operated, as they were no doubt
intended to do, as a penalty and check upon
litigious temerity. ‘The doctrines and prac
tice of the comion law on the subject of
costs_have, without furnishing an inflexible
rule, been productive of a salutary imitation
on the part of Courts of Equity, and hare
furnished to the latter a general guide for
dealing with the question of costs.



June, 1866.] LAW

JOURNAL.

(Vor. IL, N. 8.—145

AssigNMENT oF Riants or Stit 1N Equity.

The progress of society produced eveu at
an early period some reluxation in the rigid
doctrines which flowed from the strictness of
the general principles which our ancestors
had adopted. It seems to have been thought
that in matters of mere contract, where the
situation of the yerson on whom the obliga-

fer of the right to the benefit of the obligation,
from the person originally entitled to another,
such transfer might, in an indirect manner,
and in substance, thcugh not formally, be
mede. In a case as ecarly as the time of
Henry VL, the proposition was annunciated
that “*a debt which is certain can be assigned
over by assent of the parties, but not damages

in trespass, which are uncertain (Bro. Ab. |

Vsintenance, pl. 8), and in the reign of Henry
VIL we find a case admitting the assignment
of 2 bond debt to be lawful (Bro. Ab. Chose
in Action, pl. 8). The doctrine of these cases
seems to have expanded into the now unques-
tioned right of a creditor to assign over his
debt, either by specialty or simple contract,
though, as between hiin and the debtor, the
latter is only bound (except by statutory
modification of the law in some instances) to
answer, in a court of law, the personal demand
of his original creditor or his legal represent-
atives, from or to whom he is liable to receive
or pay costs, according as the result of the
lezl suit may determine.

The doctrine of the common law in regard-
ing rights founded on contract as less obnox-
ious to the strict rules against maintenance
than those rights which involve antagonism,
or the assertion of v-rong in some other per-
son, will often occur (o the attentive student
of our legal principles. Ore instance will
illustrate this in a strong light. At the time
when the doctrines of maintenances were con-
stntly kept in view and referred to as the
foundation of many of the important principles
of our law, it seems to have been admitted that
that kind of right which was gained by the
owner of an <nteresse termini, which was
nothing more than a contract for the posses-
sion of land, could always have been assigned
during its executory state, but if the time had
arrived st which its owner was entitled to the
possession, and that possession had once been
taken and an eviction had followed, then the
inflexible rule against maintenance, whicki for-
bade the assignment of any rights of entry or
action, was recognised in all its foree, and no
transfer of the right to recover possession
could possibly be made (Bruerton v. Rains-
ford, Cro. Eliz. 15.)

Assignment of mere choses in action, So far
83 they were admitted by the common law,
never gave, as between subjects, and do not
8t this day give, any other right to the assignee
than that of suing in the name of his assignor
and defraying the costs, which originally would
have been maintenance, and therefore criminal,

The expansion of the equity system by
bringing within its range subjects far more

'
T

varied than those which fell under the cogni-
since of the common law has at various times
raised the question how far a right of suit
enforceable only in equity was capable of
assignment. It is curious to find that so
recently as the beginning of the present cen-

. tury, the consideration of how far the right
tion lay, would not be worsened by the trans-

existed to assign a contract foi sale of an
estate had to be seriously discussed before
Lord Eldon, aud it is fortunate that the great

' Jezal attainments of that eminent j@dge were

' brought to bear upon the subject, so as to

lead to the settlenfent of the doctrine, by
referring it to principles which set at rest any
doubt on so important a question (see Wood
v. Griffiths, 1 Swans, 55).

Iowever, althongh the right to assign the
benetit of a contract is now undoubted ; by a
case which was decided by Lord 3binger,
when Chief Baron ( Prosser v. Edmonds, 1 Y.
& C. Ex. 481), & principle was supposed to be
gstablished that a right of suit could nst be
assigned if it were of such a nature that it
could not be deemed other than a hostile
right to bring another person into a Court of
Equity, for the purpose of oversetting a legal
instrument, such as the right to vacate a deed
on the ground of inadequate consideration or
undue influence. A right of suit of this
nature seceming to be incapable of existence,
in legal contemplation, except on the assump-
tion of wrong on the part of another person,
from which the spirit of our law is averse,
distinguishes this from a contract the existence
of which may be assumed without imputing
wrong to any one. Hostile rights of this na-
ture, it was considered, ought. upon grounds
of public policy, to be enforced, if at all, by
the parties presumably aggrieved ; for it would
be too wide a departure from the original
principles of our own, as well as other sys-
tewns of law, to permit rights which seem so
necessarily to draw contention after them,
and to prese™t such an improbability of ami-
cable adjustment, to pass to any person at the
will of him to whom the alleged wrong was
done, though at the death of the latter his
power of dispusing of such a right by will,
which is obviously a very different matter,
has been conceded (Gresley v. MHousley, DeG.
and J. 78). The doctrine of Prosser v. Ed-
monds has been often referred to by the judi-
cature with assent and approbation, and has
been cited and approved by text writers, both
here and in America (see Storey’s Eq. Juris-
prudence, S. 1040, g).

A case which seems to involve the same
point was recently brought under the con-
sideration of the Master of the Rolls, by a
demurrer which was rested on the authority
of this case, In Dickinson v. Burrell, 11 W.

R. 418, the facts, in effect, appear to have

been that a claimant of property, pendente
lite, executed deeds by which he conveyed
his interest in the subject matter of the suit
for a valuable, but, as alleged, inadequate con-
sideration, by way of absolute sale. After
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the suit had terminated favourably for the
claimant, he executed deeds by which he pur-
ported to convey all his int-rest in the subject-
matter of the suit to trustees in trust (subject
to certain payments) for himself, for life, and,
afterwards, for the benefit of his children.
The children, claiming under this deed, filed
a bill to set aside the sale made br their
father of his interest on the ground of inade-
quacy of price and undue influence, which bill
was met*by demurrer on the doctrine of Iros-
ser v. ldmonds. Lord Romilly, though recog-
nising the latter case, overruled the demurrer,
having come to the conclusion that the cases
were distinguishable.

Without intimating any opinion as to the
legal inference which Lord Romilly drew from
the facts of this case, some of the reasons
whicly his lordship is reported to have given
for his judgment appear to merit observation.
He is represented as saying that ¢ If Dickin-
son, after the sale of his.interest to the pur-
chaser, hud sold his interest in the property
to some one else, by a deed of sale, which
recited that the prior sale was void, but that
Dickinson was not inclined himself to take
steps to set it aside, it could not be doubted
that the second purchaser would have been
entitled to take proceedings to set the prior
deed aside.” If Dickinson had, on the con-
trary, merely conveyed the bare right to set
the transaction aside without granting all his
estate and interest in the property, then, cer-
tainly, the assignee could not have maintained
the suit." He added tht the cases established
a distinction between the assignment of 2 mere
right of suit. such as that in Prosser v. Ed-
monds, and the assignment of the estate itself
to which the right of suit passed as an ac-
cessory.

The observation that occurs on this is, that
i does not appear that there was any sub-
stantial difference in the form of the assign-
ment in {’rosser v. Edmonds, and in the case
before Lord Romilly. In both the assignors
purported to convey all their right and inte-
rest in the respective subject matters; in
neither is there anything which, in terms,
implies the transfer of a bare right of suit as
divested from the interest in the subject-mat-
ter. Lord Abinger did certainly not so un-
derstand the effect of the language of the
assignment, in the case before him. which he
spoke of as a *“case where a party assigns his
whole estate, and afterwards makes an assign-
ment generally of the same estate to another
persop, and the second assignee claims to set
aside the first assignment as fraudulent and
void.” In truth the difficalty in both cases
would appear to be that, until a prior con-
veyance had been set aside, there was nothing
which could be assigned, and, therefore, from
the intrinsic nature of the circumstances,
nothing hut a bare right of suit could pass to
the assignee. Both assignments therefore, if
sunported on the ressoning of the Master of
the Rulls, must, it-should seem, rest on that

proposition for which Lord Abinger was uns
ble to find any authority ‘‘that & man cn
assign to another & right to file a bill fora
fraud committed upon himself.”

With great deference both cases appear t
furnish instances of the * introduction of par.
ties to enforce those rights which others are
not disposed to enforce, and the observation,
of the Master of the Rolls as to the validity o
the assignment, notwithstanding the rect;
by the assignor of his own unwillingness t,
take proceedings to set the prior deed aside,
can hardly be recenciled with the ratio dee
dendi in the case before Lord Abinger.

It is undoubtedly truc that the cases &
show a difference between the assignment o
a right of suit simply, and the assignment of
property, or a contract, to which that right o
suit may be incident. 'This distinction wa
clearly pointed out by Sir J. Wigram, in the
case of Wilson v. Short, 6 Hare, 384, wher
one Bright having entered into a contract for
the purchase of iron, and paid considerable
sums as deposits, assigned to the plaintiffs for
valuable consideration, his interest in the co
tract ; it was then discovered that the vendur
had so acted as to be open to a suit for the
rescission of the contract, and the return of
the deposits, which suit the plaintiffs brought,
as assignees of the contract from Bright, anl
in answer to the objection which was raisd
by the defendants, on the doctrine of Prous
v. Edmonds, the Vice-Chancellor said, “It
procecded upon a fallacy. 1If, as in Prosserr.
Ldmonds, the contract which the plaintifs
sought to enforce had been for the purchase
of a litigated right, it might have prevail,
but that was not the case. As between Bright
and the plaintifis the contract was free fron
objection. A subsequent discovery of the fraud
had shown that both Bright and the p.iintif:
were deceived by the defendants. The plain
tiffs only sought in that suit to enforce a right
resulting from a lawful contract, of the benell
of which a fraud newly discovered had de
prived them.”

The distinction drawn by Viee-Chancellor
Wigram shows in a clear light the difference
between the assignment of a right, unders
contract which can be considered without th
imputation of fraud ¢r wrong, and the assigr
ment of a right which can have no existent
unless the law has assumed, before there i
any constat of the fact, that a fraud has beu
committed. It is submitted that the distin-
tion is one founded on sound legal princ}pl.e-;
The pernicious consequences of permitlin
rights such as those in Prosser v. Edmond
to be assigned by any person who may ks
himself unwilling to incur the responsibilily
of bringing them into legal controversy &
too obvious to require reference, and wer
partly adverted to by Lord Abinger in ki
Jjudgment in that case.

It may be permitted respectfully to dowt!
whether the distinction which the Masterd
the Rolls has drawn as to the legal effuctdl
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the assignment in the case before him, and
that in Prosser v. Edmonds, be more than a
verbal one, even if, to that extent, there be
such an appreciable difference as would sus-
tin the ratio decidendi of Lord Romilly,
eonsistently with saving whole the doctrine of
Prosser v. Edmonds, the principle of which,
lying high and dry above the meris of any
particular case, it is submitted, may well be
deemed worthy of preservation, if u consider-
ation he had of the irconveniences and advan-
tages which may be expected to result from
its retention or ¢ verthrow.—Solicitors' Jour.

0N THE REPORT OF THE CAPITAL
PUNTSHMEXT COMMISSIONERS.

The Capital Punishment Commission sat a
crtain nuinber of days, asked and received
answers to a great number of questions, ob-
tined letters, reports, and documents of a
very varied character; and, finally, has made
areport in which the most notable thing is
that the Commissioners could not agree upon
the principal matters referred to them for
consideration.

W th all deference for the opinion of a con-
temporary upon this subject, we think this is
aresult neither to e wondered at nor regretted.
The propriety of inflicting the punishment of
death upon our fellow-creatures—and by the
phrase we include the moral right, as well as
the social expediency—is far too wide a sub-
jeet, and fraught with too many sources of dis-
sgreement, to be adequately dealt with by a
commission.

If, indeed, the commission hud unanimously
reported either in favour of or adversely to
the continuance of capital punishment, we
doubt very much whether such a report would
have been at all more likely to settle the ques-
tion than will the agreement by the Commis-
sioners that they differ in opinion. Neverthe-
less, the evidence collected is valuable; and,
though it may seein a paradox to say so, some
of it is the more valuable since its utter worth-
lessness is admitted by those who have put it
forward,

Thus we have a report from the Bureau
Fédéral de Statistique at Bern, that Canton
Fribourg had abolished capital punishment
;}'flthout any disadvantage to the security of
ife.

This, of course, is made much of by the ad-
Toeates for the abolition of capital punishment.
But, behold, Canton Freibourg itself inter-
venes, and reports its own dissatisfaction. It
has tried the experiment, and, in the judgment
of those interested in the success of it, the
experiment has failed— so signally failed, that
there is an agitation to return to the former
law.  Upon thig, a correspondence ensues;
and the result is an admission by the Burcau
Fédéral de Statistique at Bern, that the re-
turns prove exactly the reverse of what they

d been wanted to prove, but, of course, with

the proviso that both departments had been
perfectly right.  The letter from the statistical
office at Berne is so instructive that we give it
in extenso:—
Bureaun Fédéral de Statistique,
Bern, 16 February, 18635,

Dear Sir,—In a letter dated from the Oth
instant, Mr William Tallack writes our depart-
ment, to give you further explanations in relation
to a discrepancy existing between the statement
of the department and of the Canton Freibure,
with respect to the statistical cunsequences of the
abolition of punishment of death in that canton,
(1848), ,

After having ordered a new examination, a
statistical abstract of the official court of law lists
of the Canton Freiburg, in the 15 years hefore
and the 15 years after the abolition of capital
punishunent lies before us—a statement of w'hich
a copy is at your disposal This statement con-
firins exactly the first account of the department,

“That crimes againt life and health have not
increased relatively (to the increasing of popula-
tion) in the 16 years after abolition of capital
puaishment.”

Nevertheless, the statement of Cantun Freiburg
is exact to crimes against lif+ having. indeed,
increased in number above the proportion of in-
creasing X)Oﬁnlmion. as you can see from the
following tabula:—

Crimes in general in the Canton Freiburg :—

From 1833—1847........984 by 1,023 persons.
“ 1848—1862.......1,091 by 1,135 .
Populationof 1851. .. .eeivveiiiat, 86.169

“ 1850 .o 99,803
" 1860, . o.vvt vieennn... 105,523
Crimes acainst life and health—
1833—1845.......... tebe ee seavsae oo 169
1848—1862. ... .oiiviriiiiien cevaanan . 139
Crimes against life—
1833 —1847. i vvviiiiiiiiinnninnn ceeanes 19
I848—1862.. ..ttt 45

Of the last: kindsmard (infanticide) has in-
creased from 8 to 15,

Tootschlag (meurtre) Sto 15

Mard (assassinat) 1 to 5.

Notwithstanding you would be mistaken if you
might attribute this increase to the abolition of
capital punishment, as it has been merely acciden-
tal, Cantun Freiburg being a very small canton,
The third part of the eriminals being forcigners
to the canton, this example cannot be of any pre-
ju.iee to the question.

I remain, dear Sir, .
Yours most respectfully,
Duss
Chief of the Department of the Interior,

James Henry Patterson, Esq.,

Secretary of Her Majesty’s Royal
Commission on Capital Punishment.

Thus two exactly oppositeresults are justly
and logically deducible from the same figures,
and both conclusions, although contradictory,
are perfectly right—a most comfortable and.
satisfactory conclnsion.

Nov is this the only instructive lesson to be
learned from this excellent volume. Mr,
Bright appears {o attach great importance to
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the history of Tuscany, and the alteration of
its jurisprud.nce under Leopold I.; here the
history is faithfully stated thus:—
Capital punishment abolished in....... 1786
Restored ve...in 1790
1t is added, indeed, that the restoration was
the resuit of ** the fears” of timorous minis.
ters who re-established the ancient house and
repudiated the doctrine of free trade of the
same Leopold.

.......... R

When, says the report, ** violent robberies,
extortions, and muarders were frequent,” and
from that time a law inflicting capital punish-
ment was in force fromn that epoch till 1847,
when capital punishment was abolished, and
finally re-established in 1852,

Now it may or may not be true that * fatal
circumstances which troubled the normal state
ot society caused it (capital punishment) to be
reinstated only as an exception,” but to quote
the example of Tuseany—'* and we observeit
is the example relied on as an example of the
success of the experiment” is simply ridicu-
lous. Furthermore, we must protest against
the liberties taken witl. .istory and arithmetic.
Let our readers refer tv question 1983—where
Mr. J. F. Stephens is cross-examined in the
popular sense—that is, examined in & cross
manner by Mr. Brigh', With the historical
report before us, which we have quoted above,
it is a little astonishing to find, that for the
most part of SU ycars capital punishment has
been abolished in Tuscany—but if that fact
were established we should ask what was the
population of Tuscany ? What was its ex-
tent? Mr. Bright would probably make
these inquiries himself if he were discussing
the Reform Bill—why not in such an inquiry
as this?  Buat, as if that no element of weak-
ness should be wanting, we read in the very
same report, as applicable to Tuscany, and
under the hand of M. Vacca, Minister of
Grace and Justice—

*“In order to supply the information asked
for, I have had recourse to the President of
the Court of Cacsation, at Florence, since one
of the pernicious effects of the (so to call it)
autonomy which remains in Tuscany is the
preservation also of the internal regulations
for the transaction of business ; among others,
that of abstaining from sending periodical
statistics to the ministry, as is done by all
other judicial authorities.

“T have also been obliged to remark with
disapprobation that in T'uscany no exact sta-
tistical annotations are established, and for
that reason also in that matter of capital
punishment I have not been able to obtain an
exact prospectus of increase and decrease of
crime, but only a table of some few cases of
homicide in which the author has been dis-
covered or prosecuted, whilst in other cases no
record has been kept.”

Now, our readers will observe this is no cx.
ample related by us with the inteation of
undervaluing the force and maguitude of the
experiment, but the favourite specimen upon
which Mr. Stephens was examined in the man.
ner we have pointed out.

We have said that the question is too wile
fora commission to deal with; wo say, also,
that the question is not one upon which law.
yers, however eminent, have any special know.
ledge that would justify them in dogmatising,
They cannot judge better than other men
what punishment deters and what does not
They may by their practice know niove facts
relevant to the question, but given the same
facts before two men, one a lawger and one
not, we know no reason why the layman
should not form as sound a judgment as the
lawyer.

This is, perhaps. the most suitable place at
which to consider the influrnce of capitsl
punishment in deterring persons from the
commission of murder.

In the abstract lawfulness of the institution
it is almost superfluous to inquire. If it can-
not be said to be so plainly enjoined as to
create the obligation of infliciing it in cases of
murder, it certainly is not condemned either
by authority or by reason. If we admit, as
we must, that for the practical management of
the world we are entitled to risk death our-
selves, to make others risk it, and, as in war
fare, sometimes to inflict it, there is no deny-
ing that we may lawfully dual with it by
means of our criminal jurisprudence. The
same reasoning, drawn from the necessity of
managing human affairs by general rules and
in a rough practical way, applics to the argu-
ment that we must not inflict the punishment
of death because it can never be recalled or
compensated in <ase it should appear not to
have been deserved. We are always liable to
6o and to suffer injustice which cannot be re
paired. Risk is a condition of human life. It
involves the chance of passing an crrone
ous sentence of penal servitude which may
not ho proved erroneous until the convict is
dead, as well as the passing of a capital sen-
tence upon a man whose innocence we may
discover the day after he has been exccuted
It exists and is incurred deliberately in
numberless situations. The case of capital
punishment is therefore not logically separable
from other cases. In one and all the only
question is whether society and morality gain
or lose by our braving the danger of making
a mistake. 'We are thus led directly to try
the whole issue by considering whether peo
ple are more frightened by the idea of being
hanged or by that of being perpetually in
prisoned.

Herein we are compelled to proceed deduc
tively. The experiment of abolishing the
death penalty for murder has not been tried
on any scale or under any conditions which
could make it instructive. The argument
that convictions would ‘ollow murder more
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surely if the consequences of their decision
were made less awful to jurymen rests on
two fallacies. In the first place, there is an
error in fact, for there is really no great diffi-
culty in obtaining a verdict of wilful murder
when the evidence is such as to, justify
positive_affirmative belief of the defendant’s
guilt. Few undoubted murderers escape re-
ceiving their proper sentence in court, though
in two recent and exceptional cases fortune and
ingenuity may have preserved them after-
wards, If juries are more scrupulous in
deciding upon capital charges it is only that
the momentous nature of the issue renders
them as careful for once as they ought to be
always. The second fallacy consists in an
assumption that jurymen on entering the box
lay down their natural tendency to compare
the crime with its punishment. No doubt,
when sheep-stealing o1 forgery might send an
offender to the gallows, men were slow to con-
vict their fellow men of an act which was dis-
proportionately punished. Human instinct
revolted at the prospect, and instead of merely
requiring sufficient evidence on which to con-
viet, juries may even have been anxious in
sccking an excuse for acquittal, But it does
not follow that the same inclination would ob-
tain in cases of murder; the tendency is
rather to proceed as if blood could only be
wiped out by blood.

In the absence of relia’.le experience we are
driven to what may be called a theory touch-
ing the influence which the fear of death may
exercise as compared with that exercised by
the fear of any secondary punishment. But
if the considera.ion be theoretical as regards
the particular question under discussion, it is
in other respects perfectly practical. It rests
on the most familiar and certain of all know-
ledge ; on knowledge of our own fzelings, and
of what we cannot help observing tu be the
feeling of all around us. “Skin for skin.
1Yea, all that & man hath will he give for his
ife.” is contiually proved tobe atruth. Bacon
ma, have asserted that “revenge triumphs
aver the fear of death,” and that “grief flieth
to it,” but he certainly never knew that it
would have less effect than any specified minor
evilin deterring persons from any forbidden
course of action, though he saw that certain
passions will sometimes bring those possessed
by thew to the most desperate risk, he would
undoubtedly have endorsed the words of his
great contemperary—deeper even than him-
self in knowledge of human nature.

“The weariest and most loathed worldly life,
That age, ache, penury, and imprisonment
Can lay on nature, is a paradise
To what we fear of death—"

express a fact which is daily illustrated. We
know that, whether from religious awe or
superstitious dread of the unknown, or from
2n instinet comman to all forms of animal life,
men will struggle through pain and want, will
wish to live though bereft of every friend,

i
|
}

will nerve themselves to undergo fearful sug-
cal oncrations, will endure all hnown ills,
rather than face that one ill which is un-
known, of which no man can speak from
experience, and over which there bLroods the
horror of great darkness. 1 it were not vo,
the proportion of those who terminate a joy-
less existence by their own hands would be
far larger than it is. The act, too, would be
regarded differently.  The common verdict of
¢ temporary insanity” may spring partly from
a reluctance to outrage the feclings of surviv.
ing relatives by the horrid circuomstances of
Jelo de se. But it also represents in a great
measure the general sense that all the pinciples
of human feeling must be overturncd before
death can be willingly incurred. When it is
incurred voluntarily and deliberately, and in
a good cause, we pay almost divine honours
to the memory of those whose feeling of duty
has achieved so vast a conquest over the weak-
ness of humanity.

Compared with the fear of death the fear of
perpetual imprisonment must be almost in-
effective. The things to be compared here
are not two sorts of suffering, but the in-
fluence which the prospect of each exercises.
Grant that the days of a life-long imprison-
ment, if added up, would show a larger sum
of misery than that endured by the culprit
who suffers death at a month’s warning, Tt
is obvious that the former case can only be
appreciated by those who have endured it. or
a considerable part of it. Tts cssence must
lie in the monotonous repetition of solitude
and restraint, and can hardly be grasped by
the imagination. But to be hanged, and
hanged publicly, is a terror which any one can
understand without effort.  Itis a defined and
concentrated idea which the ordinary mind
grasps easily. ‘There is no need to proect
one’s thought into the future, or to say ** How
should I feel after s year?” and “ How after
five years?” The dread is almost tangi-
ble. And this is evaded in a great mecasure
by its familiarity. We understand what we
have always studied, more or less. No one
who is not likely to be prosecuted ever stops
to think about the pain of imprisonment.
But throughout life death stands before us as
a thing to be avoided. It is a danger which
the mind associates instinctivcly with almost
every human act. It has all seasons for its
own. It mixes alike with our lubours and our
pleasures, and though familiarty may harden
us against particular modes of incurring mor-
tal danger, it docs not strip mortality itself of
terror; on the contrary, it makes the dread
more appreciable, and cven old age, with all
its visible decay, rather confirms than dimin-
ishes the fear of the ultimate inevitable defeat
in our life-long struggle. Death which comes
2 week sooner than is necessary seems pre-
mature to the sufferer, and to have lived that
week would have been to achieve  victory
This tendency of mortal fear to rush like the
atmosphere into every crevice of life can hardly
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be too strongly insisted on in the prescnt in- I

quiry. For besides educating all sorts of men
to fecl its bitterness, it arms the State with a
power indispensable to her yltimate authority.
As there is in general no situation so dreary
that life loses all its charms, so even in prison
culprits cling to lifé¢ and are smenable in con-
sequence.  They know that resistance would
cither end in their submission or[in being
hanged for killing one of their custodians.
On this account alone we could ill afford to
throw away the weapon which the universal
reluctance to die enables us to keep in reserve.
But, after all, the general aspect of this in-
fluence is much the more important. It is a
great security for all that the State should hold
within her hands that fate which the most
Lrutal icarn to shudder at, and which the most
acute minds cannot thoroughly distinguish
from the idea of animal destruction. Nor do
we doubt, as a matter of speculation, that the
public association of capital punishment and
murder causes the wickedness of the crime to
be more thoroughly felt than it would other-
wise be.  All who can grasp the ideas of com-
parative punishment must be impressed by
the coupling of death with death. It is this
which constitutes the value of public execu-
tions, considered as a deterrent influence and
compared with private executions. The bulk
of the crowd around the gallows are probably
very bratal persons. Indeed, some prison
official has said that every wmurderer he ever
knew had seen some other murderer hanged.
The remark may be well founded and general,
though it might as well have beer made of
any sight which is only pleasure to coarse
tastes. But it goes no way towards showing
that public cxecutions are inefli~ent. The
persons whom it is sought to influence are not
a crowd, but the natien, into which the crowd
is immediately absorbed. Every spectator of
an exccution relates his experience, and every
one, =s he does se, preaches unconsciously on
the awful text, * Whoso sheddeth man's
blood by man shall his blood be shed.” That
it may not be shed (o0 profusely, either by the
hand of the assassin or that of the public
exccutioner, will always be the aim of a wise
as well as of a merciful government ; but there
is the mercy th~t murders as well as the
severity, and a poet has said of Robespierre—

« QOnce, as if sick of blood upon his brow,
He fied the judgment seat, lest there his breath
Skould haply deom some criminal to death.”

And history has told us what came of his
extravagant scnsibility. If the Commission
had confined itself to “*agreeing to differ,” its
labours would have been thrown away, and, at
all events, it. would have done no mischicf, but,
unfortunately, the temptation to justify their
own existence was too strong upon them, and
they recommend a verbal alteration in the law
as to marder, but upon this verbal alteration
important consequences are to attach. We

as murder in the second degree. The first i,
to be capital, the second is not. Now we fear
we are as little in favour of the report upor
this subject as we are in favour of Mr. Fitz
Jjames Stephen's new definition of murder,
which that learned and very able gentlemap,
in a pamphlet recently published, consider
will solve all the difficulties incident t,
administering justice according to cerfan
fixed rules. Human language never can he
used with sufficient precision to exclude the
possibility of embracing by generality word,
differing widely in the degree of moral ddlit
quency which they involve. We do not be
lieve it is possible, by the most careful an;
deliberate consideration, so to frame jou:
language as to adapt it to the infinite variety
of human circumstances, nor do we think i
desirable if it were possible. Take the ordinar,
case of killing in a querrel or in hot blood
upon provocation, would it be desirable 1
have marked out with the precision of a
chemist weighing out his drugs, what circun.
stances of provocation, and how many of them,
should reduce killing from murder to man
slaughter ? Where is the supposcd mischie®
of leaving it to a tribunal to determinein eadh
particuldr case the princigie of the law being
clear enough? Now Sir M ichacl Foster, ina
treatise to which Mr. Stephen hardly doss
Jjustice, has described the principle upon which
the question of murder or manslaughter is t
turn, in words which seem to us to requirens
commentary. In speaking of the malice afore
thought, which is a necessary ingredicnt of
murder, Sir M. Foster says—

“When the law maketh use of the tem
malice aforethought as descriptive of the crime
of mourder, it is not to be understood in that
narrow restrained sense, to which the modem
use of the word.malice is apt to lead one 2
principle of malevolence to particulars; frr
the law by the term malice in this instane
meaneth, that the fact hath been attended with
such circumstances as are the ordinary symp
toms of 2 wicked, depraved, malignant, spirit”

“In the same latitude are the words malic
aforcthought to be understood in the si.tute
which oust clergy in the case of wilful murde’
The malus animus, which is to be collectd
from all circumstances, and of which, sl
before said, the court and not the jury is bt
judge, is what bringeth the oftence within (b
denomination of wilful, malicious murde,
whatever might be the immediate motive toit;
whether it be done, as the old writers expres
themselves, “Ira vel odio, vel causa lJuc
or from any other wicked or mischievous it
centive. And I believe most, if not 2l th
cases, which in our books are ranged unds
the head of implied malice, will, if careful?
advertu to, be found to turn upon this singk
point ; that the fact that hath been attendd
with such circumstances as curry in ths
plair indications of a heart regardless of soc!

are to have murder in the first degree as well | duty, and fatally bent upon mischief.
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If an action, unlawful in itself, be done
deliberately, and with intention of mischief or
great bodily harm to particulars, or of mis-
chief indiscriminately, fall it where it may,
and death ensue against or beside the original
iatention of the party, it will be murder. But
if such mischievous intention doth not appear,
which is maiter of fact, and to be collected
from circumstances, and the act was done
heedlessly and incautiously, it will be man-
slaughter ; not accidental death, because the
act upon which death ensued was unlawfal.

And it ought to be remembered that in all
other cases of homicide upon slight provoca-
tion, if it may be reasonably collected from
the weapon made use of, or from any other
cdreumstance, that the party intended to kill or
to do some great bodily barm, such homicide
will be murder. The mischief done is irrepar-
able, and the outrage is considered as flowing
rather from brutal rage or diabolical malignity
than from human frailty; and it is to human
frality, and to that alone, the law indulgeth in
every case of felonious homicide.® We think,
besides being an authoritative exposition of
thelaw, thisis excellent good sense. Guided by
such a criterion as Foster points out, what
tribunal could ba better adanted than a judge
and & jury—the one to expound the law, and
the other to find the fact, whether in each
particular case a man has been guilty of
murder £ Mr. Stephen wants a vigorous in-
flesible verbal definition. The Commis-
sioners, in effect, wish to remit a question of
law to the jury.

Now observe how Mr. Stephen deals with
the subject—

“1. Homicide is either accidental, or
justifiable, or criminal. Accidental or justifi-
able homicide are sufficiently ascertained by
the law as it stands.

“2. Criminal homicide is either murder or
manslaughter.

“3. Murder is criminal homicide committed
without provocation, and either with an inten-
tion to inflict bodily iniury or violence likely
to cause death, coupled with indifference
whether death is caused or not.

4. Manslaughter is criminal homicide com-
mitted without either of these intentions, or
with cither of these intentions, but un¢
provocation.

“5. Provocation is conduct likely to cause

uncontrollable passion in an ordinary man. |

Acts are said to be done ‘under provocation’
only if the person committing them is, in fact,
thrown by them into an uncontrollable pas-
sion, and does the act while so deprived ot
gelf-control.”

The reader will observe the words, uncon-
trollable passion, introduced into Mr. Stephen's
definition ; ¢ uncontrollable passion” itself
requires definition.

Is the passion to be the passion of an ordin-
ary man, and the provocation such that an
ordinary man could not resist the temptation
tokili? If the amount of temptation to kil,

and the tendency of ordinary mwen to yield to
such a sad temptation, are to be clements
the consideration here, we have an alteration
of the law, with a vengeance. If, on the other
hand, Mr. Stephen means that such provoca-
tion only is pointed to as would provoke men
who are ordinary in respect of their observance
of moral law and social duties, his detinition
is an effort—and, we think, an unsuccessful
offort—to fasten by the iron framework of a
definition the spirit and vigour with which
Foster describes a principle applicable to all
circumstances, but incapable of being render-
ed into one sentence of definition, It is re-
markable that in looking over foreign codes
the distinction between murder and man-
slaughter is one which is arrived at by various
modes of speech, varying in expression, but
really pointing to the substance of Fouster's
description.—Law Magazine.

THE TRIAL OF THE PIX.

The trial of the pix at the Exchequer (says
Mr. Lawson*) is very ancient and curious,
and though carried on in an opsn court is yet
little known. The practice of summoning the
court is as follows:—Upon a2 memorial heing
presented by the Master of the Mint praying
for a trial of tha pix, the Chancllor of the
Exchequer moves IIis Majesty in council for
that purpose. A summons is then issued to
certain members of the Privy Council to meet
at the office of the Receiver of the Tees in his
Majesty’s Exchequer at 11 o’clock in the fore-
noon of & certain day. A precept is likewice
directed by the Lord High Chancelior to the
warden of the Goldsmith’s Company, requir-
ing them to nominate and set down the names
of a competent number of sufficient and able
freemen of their company, skilful to judge f
and present the defaults of the coins, if any
should be found, to be of the jury to attend
at the snme time and place. This number iz
ususally twenty-five, of which the Assay Master
is always one. When the court is formed the
clerk of the Goldsmith’s Company returns the
precept, together with the list of names; the
jury is called over, and twelve persons are
sworn. The following is the form of the oath
as administered to a jury in March, 1847 :—
You shall well and truly, after your knoswledge
and discretion, make the assags of those
moneys of gold and silver, and truly repert
if the said moneys be in weight and fineness
according to the Queen’s standard in the
Treasury for coins; and also if the same
moneys be sufficient in alloy, and according
to the covenants comprised in an indenture
thereof, bearing date the 6th day of Februurv,
1817, and made hetween his late Majesty,
King George the Third, and the Right ton,
William Wellesley Pole. So help you, God.”
The above oath having been administered, tho
president gives his charge to 4e jury, that

*Lawason's History of Banking. Effingbam Wilson.
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they cxamine by fire, by water, by touch, or
by weight, or by all or by some of them, in
the most just manner, whether the moneys
were made according to the indenture and
standard trial pieces, and within the remedies.

The jury then retire to the court room of
the Duchy of Lancaster, whether the pix is
removed, together with the weights of the
Exchequer and Mint, and then the scnles
which are used on these occasions are sus-
pended, the beam of which is 8o delicate that
1t will turn with the merest trifle, when load-
ed with the whole of the weights, 481b 8oz. in
each scale.

The jury being seated the pix is opened,
and the money, which hed been taken out of
ench delivery and deposited therein, inclosed
in a paper parcel, under the seals of the War-
den, Master, and Comptroller of the Mint is
given into the hands of the foreman, who
reads aloud the indorsement, and compares
it with the account that lies before him. He
then delivers the parcel to one of the jury,
who opens it and examines whether the con-
teats agree with the indorsement. When all
the parcels have been opened, and found to
be right, the moneys contained in them are
mixe§ together in wooden bowls and after-
wards weighed. Out of the moneys so ming-
led the jury take a certain number of each spe-
cies of coin to the amount of a pound weighl
for the assay by fire; and, the indented tria-
pieces of the gold and silver of the dates spe-
cified in the indenture being produced by the
proper officer, a sufficient quantity is cut from
cither of them for the purpose of comparing
with it the pound weightof gold or silver which
is to be tried, after it has been previously
melted and prepared by the usual method of
assay.

When that operation is finished the jury
return their verdict, wherein they state the
manner inwhich the coins they have examined
have been found to vary from the weight and
fineness required by the indenturs, and whe-
ther and how much the variations exceed or
fall short of the remedies which are allowed ;
and according to the terms of the verdict the
master’s quiefus is either granted or withheld.

As far back as there is any record of these
vroceedings, to the honour of those gentlemen
who have held the important office of Master of
the Mint be it toid, there has never been a de-
viation from the appointed standard of value.
—Bunkers Magazine.

Late onc afternoon, about 1810, a lad en-
tered a City banking house with a cheque,
which he presented. He had beea sent by
his master, who in the hurry of business had
forgotien to sign the document. The defect
was immediately discovered on its presenta-
tion. *Take that back, my boy,” said a
benevolent but very business-like old gentle-
man, “and get it signed ;" looking at the
boy as though every word were a lesson to
him for life. But to the inexperienced mind

of the Loy, who had justentered on his first
place, and who was as guileless as he wa;
untutored in finance, this seemed very up
necessary trouble; besides which he had been
told to make haste, 2nd he knesw that his goin;
back would prevent his master having the
money that day. So, looking up innocently
at the beamiug face of the venerable gentle
man, whase eyes twinkled over his spectacles
he asked * Can't I sign it for him, sir ¥’ The
whilom genial face flushed with horror at the
thought, and transfixing the boy with a loo},
“If you want to be hanged you can!” he
said, in a tone which our French neighbours
would call decidedly pronounced. Those were
hanging days for forgery, and as the little fel
low (who throughout a long and honourabl
commercial career never forgot the abrupt but
kindly hint of the banker) had no desire tobe
hanged, he chose the lesser evil.

UPPER CANADA REPORTS,

COURT OF ERROR AND APPEAL.

Reported by ALeX. GRANT, EsQ., Barrister at Law, Repurie
(Reported by to the Court.) » Hepr

Miirs v. Kixeg.

Practice—Arbitration.

On o reference to arbitration at Nisi Prius the order re
quired the arbl{rator, at the request of either party, to
state any special facts for the cpioion of the court; s
and the court was thereupon empowered to cirect tbs
vordict to be altered or amonded, as thocourt mige:
think proper. The arbitrator having stated a cnse forthe
opinion of the court, the court made a rule ibereou. a2
an appeal was brought against the judgwent or dedeica
expressed in the role.

Held, that no appeal would le, and that as judgment bd
not been entered, error could not be brought.

Appeal from the Court of Comwmon Piess
The judgment in that court is reported in 14 U.
C. C. P. 223. .

The respondents objected—1. That the decis-
ion of the Court of Common Pleas now sought
to be appesled against by the defendants, is oot
the subject of appeal.

2. That no appeal lies upon an interpleader
dssuoe.

8. That no appeal lics upon & special case
stated by an arbitrator.

Strong, Q. C., and Burton, Q C., for the appesl
referrod to Wilson v. Kerr, 17 U.C. Q B 18%:
and the practice as to special cases as pointed
out in sections 157 & 162, C. L. P. Act, U. C.

Crooks, Q C., contra, cited Atlorney-Generel
v. Sillem, 10 Jur. N. S. 446 ; King v. Simmons.
7 Q. B. 289; Withers v. Parker, 4 H. & N. 81;
2 Lush. Prac., ed of 1868, 775, C. L. P., A¢l,
(English) 1860; Gumm v. Tyrie, 14 W. Rep
486, 4 B. & S. 6803 Wheelton v. Hardisty, 3
Jur. N. 8. 14; FEliiott v. Bishop, 11 Exch. 32
Baggalay v. Borthwick, 10 C. B. N. 8. 6l
Iowell v. London Dock Co, 2 L. T. N. S. M.
6 Jur. N 8. 676

The judgment of the court was delivered 3

Drarer, C. J.-~This was an ordiuary inter
pleader, to try the title to certain goods takesn
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execution by the sheriff at Wentworth, uader a
£ fo. The plaintiff below was the cleimant, and
the defendants were the execution creditors.
The intespleader order directed the question to
be tried by a jury. At Nisi Prius a verdict was
tken for the plaintiff by consent, and an order
for a reference was made, by which, among other
things, it was declared competent to the arbi-
trator and he was required, at the request of
sither party, to state any special fact for the
opinion_of the court, who were thersupon em-
powered to direct the verdict to be altered or
smended, and entered as to the goods as to which
such special fact might be found, either for the
caimant or execution oreditors, as the court
might think proper.

The arbitrator stated a case for the opinion
of the court, and afterwards the court made
srule ordering that the verdiot already entered
for the plaintiff should stand, as to certain of
the goods ju question, with certain exceptions,
sod 88 to the goods excepted, and certain other
goods, the verdict was to be entered for the
defendants.

No proceeding appears to have been taken in
the court below since the rule was made. The
appeal is against the judgment or decision ex-
pressed in the rule. But the appenl is prema-
wre; or rather, the appeal does not lie; and as
the judgment has not been entered, error cannot
be brought.

Con. Stat. U. C., ch. 22, sec. 157, enables
parties after issue joived by consent, or order of
s judge of the court in which the action is pend-
ing, to state the facts of the cage in the form of
sspecial case. Seo. 162 enables the arbitrator
(d sponte) on any compulsory reference under
the sct, or on any reference by consent where
the sabmission is or may be made o rule of court,
unless the contrary be proved, to state his award
esto the whole, or any part thereof, in the form
of 8 gpecial case for the opinion of the court.

An appeal shall lie from a judgment upon a
special verdict, uuless the parties agree to the
cotrary, and the proceedings for bringing a
tpecinl case before the Court of Error and Appeal
thall, as nearly as possible, be the same as in
the case of a special verdict, and that court (7. e.,
of Error of Appeal,) shall draw any inference of
fuct from the facts stated in the special cnse
which the court by which the case was originally
decided ought to have.

This provision differs in words from the English
C.L P. Aot of 1854, which (sec. 32) instead of
tying ““an appeal shsll lie from,” enacts tkat
“error may bo breught wupen,” &o. But the
English statute contains the following provision,
not to be found in our Consolidated Act; that
the Court of Error sball either affirm the judg-
ment, or give the same judgment as ought to
have been given in the court in which it was
originally decided ; but the 11th section of our
Censolidated Act contains in substance and effect
the samo provisions, as applicable to all cases
brooght before it.

Tbe term **appeal,” is used in the act as
Resning the same thing as bringing a writ of
énor, except where the more techoical sod
Iecise senso of each term, nnd specially of
“errory” is from the coatext obviously intended.

QUEEN’S BENCH.

—_—

(Reperted by O. RopissoN, Esq, Q. C., Reporter to the Conrt.)

IN rE. THOMPSON ET AL., AND WEBSTER, Recis-
TRAR OF THE COUNTY oF WELLINGTON.
29 ¥ic. ch. 24, sec. 73— Registry—Certificate of Lis Pendens—
. Land divided tnto Village lots— Mundamus—Costs.

The Registrar was required to record a certiticate of Uis pen-
dens affecting ¢ lot number sixteen in the ninth conressivn
of the township of Erin, and lots numbers fourteen and
fifteen in the tenth concession of the same township.
which he refused to do, as the west halves of lots fourteen
and fifteen had besu laid out into village lota according to
& plan filed in bis offica. On application for a mandamus,
Held, that 80 far as regarded tho west halves he was righr,
for by the Registry Act 29 Vic. ch. 24, sec. 73, the certifi-
cate should shew the vills ;o lots affecied.

Ths point being nevw, and thare being no difficulty in record-
fng the cortificate agsinst lot 16, the rule for & mandamus
was discharged without costs.

[Q. B, H. T, 1866.]

Freeman, Q.C., obtained a rule calling on Jas.
Webster, Registrar of the Couaty of Wellington,
to shew cause why a writ of mandamus should
not issue, directing him to register a certificate
of a deputy registrar of the Court of Chancery,
which certificate was as follows:—

«“In Chancery.—I certify that in a suit or
proceeding in Chancery between Wm. Thompson
and John Burns, plaintiffs, and Chas. McMillan
the youuger, Hugh McMillan, Charles McMillay,
and Donald McBain, defendants, some title or
interest is called in questicn in the following
lands, viz.: Lot number gixteen in the uinth
concession of the townshé of Erin, and lots
numbers fourteen and fifteen in the teath conces-
sion of the same towaship.

(Signed) * Wu. Leceo,
¢ Deputy Registrar.
¢- Hamilton, 12th January, A.D. 1866.”

Upon the same being presented t8 him, and
his legal charges being paid; and why he should
not pay the costs of this application.

From the affidevit and papers filed on moviang
the rule, it appeared that Mr. Proudfoot. the
solicitor of the applicants, on the 12th of January
last forwarded by post to the Registrar of Wel-
lington the certificate referred to in the rule,
with & fee of fifty cents, and requested him to
register the same in his office ; that on the 15th
of the same month the Registrar returned by
mail the certificate io Mr. Proudfoot, stating in
kis letter that it could not be registered in its
present foem, nnder the Registry Act of last ses-
sion, 29 Vic. ch. 24, giving as a reson that so far
as the greater parts of lots fourteen and fifteen,
in the tenth concession were concerned, they bad
been laid out as a village for muny years, and
the plans thereof duly registered, and that, in
cases where plans had been so filed, under the
73rd section of that act, instruments affecting
the lands or any part theredf shall conform to
such plans, aud stating that it was out of bhis
power to register the certificato in its present
form. The Registrar also stated that so far as
lot sixteen in the ninth concession was coaceraed,
no difficulty presented itself.

Mr. Proudfoot on the receipt of the Registrar’y
letter, re-enclosed tho certificate to him, request-
ing him to register it, and the Registrur again
returned it and the fifty cents, declining to place
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it on record, upon which this application was
made.

Guynne, Q C, shewed cause for the Registrar,
and Freeman, Q C., supported his rule.

Upon the argument the following facts were
adwitted, being reduced to writing and signed
by the counsel :—

That the village of Erin is un unincorporated
village: that it comprises within its limits the
east halves of lots numbers thirteen, fourteen
und fifteen, in the 10th concession of the town-
¢hip of Frin: that meps or plans of the said
several lots surveyed into village lots have been
registered fin the Registry Oftice of the County
of Wellington by divers parties laying out such
Innds into village lots: that the west hslf of lot
fifteen in the 10th concession is 3ubdivided into
92 village lots, designated by appropriate num-
bers upon the map or plan thereof, which map
was filed in the Registry Office on the 21st June,
1858, und the west half of fourteen in the 10th
concession ia3 subdivided into 24 village lots,
designated by appropriate numbers on the map
or plan thereof, which was likewise filed in the
Registry Office in 1858; that on the 3rd of
January, 1861, the Corporation of the Township
of Erin filed in the said Registry Office a new
ufap or plan, cobtaining on the one map all the
separate plans or surveys of the said village
previously filed, including the plans of the west
halves of fourteen and fifteen, pursuant to the
provisions of Con. Stat. U. C. ch. 89, sec. 79:
that since the filing of the last mentioned plan
nu index of the west halves of lots fourteen and
fitteen in the 10th concession of Erin bas been
kept in the Registry Office, but all registries
upon any part of those lots have been entered on
the index kept of the plan, and of the numbers
as designated therein: that the indices of the
enst balves “of lots fourteen and fifteen in the
1Uth concession, not being within the village,
are still kept as before—namely, as patented:
that the applicants herein demanding registra-
tion of the lis pendens required the Registrar to
register it upon the west halves of fourteen and
fifteen, as the same were patented, and the fee
tendered was fifty cents: that sales have been
made of lots as laid down on the plan, and the
deeds registered in accordance with such plan.

Morrisoy, J., delivered the judgment of the
court.

The principal point arising for our determina-
tion is. whether it was tbe duty of the Registrar
to register the lis pendens in the terms in which
it is expressed.

The act of last session, chapter 24, repesls in
exprees terms the former Registry Act, ch. 89,
Con Stat U. C., and several acts in amendment
of‘the vame, with a saving clause providing that
all registrations, official acts, records, matters
and things doune in pursuance of any or either of
the repealed acts, shall, wbere they are valid
and effectual at the time of the passing of the
act, remain and continue to be valid and effectunl
to all intents and purposes. And by the third
cinuse s0 much of ull other statutes, parts and
cluuses of statutes, as relates to the proof re-
quired for aod the mode of regi<tration of instru-
wments and the filing of plans, are repealed.

The 78th section of the Repealed Act, ch. 89,
enacted that any person who surveys and subdi-
vides any land into village lots differing from the
manver in which such lands were described as
granted by the Crown, shall lodge with the
Registrar o plan or map of such village lots,
shewing the numbers and ranges of such lots,
and the cames, &¢., of the streets by which such
lots may be in whole or in part bounded, &¢;
and thenceforth the Registrar shall keep an index
of the land described in snch map or plan as g
village or part of & village. And by tho 79th
section it is provided that where sn unincorpo-
rated village comprises different parcels of land
owned at the original division thereof by two or
more persons, and the same was not jointly sur-
veyed aud laid out into a village plot, and whep
no entire plan or map of the village has been
deposited with the Registrar, the municipality
of the township within which the village is sit.
uate shall immediately cause a plan or.map of
such village to be made on the scale required by
law, and to be deposited in the Registry Office of
the county within which the village is situate,

A similar enactment is to be found in ch, 93,
sec. 48, Con. Stat. U. C., relating to survey of
lands. Sections 39, 40, 41 and 42 of that act
also declare the mode by which plans of villages
or original divisions thereof shall be surveyed,
and the duty of the Registrar upon the same
being deposited in his office ; and by the 43rd
clause of that act it is enacted that every Regis-
trar sha)l keep a separate book for the register-
ing of title deeds of lands rituato in any such
village, in the same manner as is by luw required
for registering title deeds for lands situate in
townships.

By the operation of these several enactments
it appears very clear to me, that up to the time
the present law came into force it was the duty
of the Registrar to keep & book for the register-
ing of title deeds of lands situate in a village,
in the like manuner as that required for register-
ing titles to lands in & township; thatis, regis-
tering the instrument affecting any village lot in
the Registry Book of the office in the usual
manner, and numbering it consecutively as
received with other instruments affecting lands
within the county, and also entering in the index
book required to be kept for each village (which
index book contasined each lot desigoated or
shewn on the plan filed), opposite to each lot, 8
reference to ench instrument registered affecting
the same, so that upon turning to the index and
referring to the number of the village lot, there
could be seen at once references to any instru-
ment on registry, affecting it or any part of it,
since the depositing of the plan.

Upon an examination of the repenled statutes,
bowever, it will be seen that it was not impers-
tive that instruments affecting the lands covered
by such village lots should be registered iv
accordance with or conform to tho plen lodged
in the Registry Office ; nor could the Registrar
refuse to register any instrument which on its
face affected any township lot or a part thereof,

! and which could have been registered and index-

ed (if such villnge never had been Iaid out), 83
the same was patented.

The 73rd section of the act of last session en-
acts that whenever any land or original township
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lot has been surveyed or subdivided into village
lots, the person or corporation, &e., making such
gurvey or subdivision, shall within three months,
&c., lodge with the Ragistrar a plan or map of
the same, shewing the numbers, &o., of village
lots tod names of streets, &o., and thenceforth
the Registrar shall keep an index of the lands
described or designated by any number or letter
on such map or plan, by the name by which
such person or corporation designates he same,
in manner provided by the act. And il instru-
ments affecting tho land, or any part thereof,
executed after such plan, shall conform thereto,
othorwise the same shall not be registered. And
tho cluuse is declared to apply to lands already
surveyed and subdivided.

It is, we .hink, evident tbat the legislature by
this clause, which contains the material parts of
several of the provisions of the repealed act,
intended to remedy what was considered a defect
as the law formerly stood, the want of uniform-
ity in the registration of instruments affecting
lands originally township lots, and laid out into
villago lots, snd making it compthlsory upon per
sons claiming title to lands forming the site of a
village, after the plan of the same has been duly
prepared and deposited in the proper office, to
register all instruments affecting any of such
silinge lots in the same manner as if the village
lots were from that time 7 cscribed as such in
grants from the Crown, tho chain of title and
instruments affecting the land prior to theedodg-
ing of the plan being registered and indexed
sgainst the original lot as patented, in the : an-
ner provided for township lots: ome of the
objects the legislature had in view by compelling
such & course of registry being to simplify the
state of the title in the Registry Office; so that
euy owner, intending purchaser, or person inte-
rested in ascertaining the title to any particular
villsge lot, could by a glance at the Registry
index book see from the references set against
the particular viliage lot the instruments affeci-
ing it on registry since the date of the filing of
the plan. °

From the langurge of the 73rd section it is in
our judgment very clear, that, so fur as the west
bulves of lots fourteen and fifteen in the tenth
concession are concerned, every instrument af-
fecting any of the village lots comprised within
the Jimits of these balf lots presented for regis-
try must conform to the plan filed of record in
the office; and that what is meant by the words
*oonform thereto,” a3 used in the section, is,
that the instrument wust shew on the face of it
what particular village lots, and by their desig-
nation on the plan, it is inteuded to affect.

We are therefore of opinion that the Registrar
wa< not bound to register the lis pendens as far
85 the same related to the west halves of fourteen
end fiftecn in the tenth concession of Erin, in
the terms in which it is expressed ; and that this
rule ehould be discharged.

As to costs, the question being 8 new one, and
tbe Registrar admitting that so far as lot sixteen
i0 the ninth concession was concerned no diffi-
culty presented itself to tho registering of tho
1 pendens as against that lot, the rule will be
discharged wi'hout costs.

Rule discharged, without costs.

Lestie v. EMMONS ET AL.
County Court— Death of judge—Effect of, or. rules pending—
Alteration in note—Pleading. .

A rule to entor anonsuit having bewn granted in the County
Court in April term, was duly enlarged until tho follow-
ing term. The judge died before that term besan, and no
successor was appointod until after its expiration but the
clerk of the court granted a ruls to enlarge it. It was
argued in October terin before the new judge, who treated
it as still pending, and gave judgment Held that he was

right. .

Thegp!aintiﬂ‘ declared upon a note as made by the defend-
auts jointly and severally. Quere, whether the inteilin-
eation of the words “jointly and severally,” of which no
oxplanation was offered, could be taken advantago of under
non fecit, or whethor a special plea was requisite.

(Q. B, H.T., 1858.]

Appeal from the County Court of Hastings.

The plaintiff declared as payee of a note made
by the two defendants, jointly and severally, with
a third person. Plea, Non fecit, by each defen-
dant separately.

At the trial the handwriting was proved. It
had stamps on it initisled by the payce to double
the necessary value, but no proof was given asto
when they were affixed.

A number of elaborate objections were taken
on motion for nonsuit: in substance, that the
stamps were not duly affixed, ind that on the
face of the note the words ¢ joiatly and sever-
ally were interlined, and no explanation offered
respecting it.

There was a verdict for the plaintiff, with leave
reserved to enter a nonsuit.

The casn was tried before a judge since decea-
sed, and it did not appear from lLis notes that
any thing was left to the jury or any direction
given to them.

In the following April term o rule for nonsuit
was moved, on & series of voluminous objectious,
which, it was remarked by the court sbove,
might bave been as intelligibly expressed in as
many lines as there were folios of writing.

This rule was duly enlarged to the ensuning
term of July. The judge died before that term,
and no successor was appointed till its expiration.
The olerk of the court, however, grauted a rule
to enlarge it; and in October term the rule was
argued before the new judge, the plaintiff pro-
testing agsinst his taking cognizance of it, and
insisting that it was & lapsed rule. The learned
Jjudge considered the rule still pending.

As to the objection on the stamp act, he ruled
that & plea was necessary to raise the point.
Bat as to the unexplained interlineation, he held
it was fatal to the plaintiff’s ¥ight to recover,
and that it could be taken auvantage of under
non fecit ; and he made the rule absolute to enter
A nonsuit.

The plaintiff appealed.

Jellett, for the appellant, cited Tay. Ev. sec.
1616 Bishop v. Chambre, 3 C. & P. 55; Tay-
lor v. Mosely, 6 C. & P. 278 ; Hemming v. Trenery,
9 A. & E 926; Mason v. Bradley, 11 M. & W.
591; Chit. Com. L., Ed. 1864, Vol. IL. p. 783.

C. 8. Patlerson, cootrs. cited Davidson v.
Cooper, 11 M. & W. 778; Cock v. Coxwell, 2 C;
M. & R. 201; Perring v. Hone, 2 C. & P. 401 .
Bazter v. Baynes, 156 U. C. C. P, 237.

HagarTy, J., delivered the judgment of the
court.

We see no reason to question the learned
udge’s decision in treating the rule as still
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pending. The reason of the thing and the ne-
cessity of the case are in favor of his view, The
plaintiff’s argument would go the length of hold-
ing tbat the death of the judge would render
void or impossible everything requiring to be
done a8 uf that term: that in fact as a Court of
Record it would be extinct. We think the rule
was to be disposed of in due course in the fol-
lowing term, and the clerk’s act in issuing a rule
would preserve the primd facie regularity of the
proceeding.

Whether the objection as to the interlineation
required a specisl plea isa polat involved in much
doubt, and the text writers differ in their view.

Taylor on Evidence, sec. 269, says: “So, in
counformity with the rule of law established by
the cases of Hemming v, Trenery, 3 A. & E. 926,
and Davidson v. Cooper, 11 M. & W. 787, a
defendant, under a plea that he did not make
the note or accept the bill, cannot set up a de-
fence that the instrument has been subsequently
altered, unless the alteration is such as to ren-
der the stamp inefficient. Soms doubts wmay be
entertaiaed whether this rule would prevail in
cases where the plaintiff declares on the instru-
ment as altered ; for although this appears to
have been the form of the declaration i Parry
v. Nicholson, 18 M. & W. 778, the attention of
the court was not drawn to that fact, the sltera-
tion being in truth an immaterial one.”

In Byles on Bills,-Ed. 1862, p. 303, it is said:
« [t is conce.ved, notwithstanding some receant
cnseg, that the alteration of a hill or noto need
not, when the plaintiff declares oa the instru-
ment in its allered state, bo specially pleaded.
When altered, it is no longer the same instru-
ment that the defendant signed, and morecver
there is no stamp applicable to the altered in-
strument, so that it cannot be looked at by the
jury to prove the new contract.”

In the last edition of Chitty on Bills, 1859, p.
381 the ruole is qualified thus: * It is submitted
that the rule laid down on this question by a
learned text writer” (Byles) *¢viz, that an alte-
ration need not be specially pleaded when the
plaintiff declares on the instrument in its altered
state, requires qualification ¥ ¥  The rule
would seem to be, that when the plaintiff so
declares on the instrument that he must prove it
in its altered state, the defence is open to the
draweo under non accepit; for then it may be
said, as was observed by Aldersen, B., in Cock
v. Cozwell, 2 Cr. M. & R. 291, < Ho has pleaded
it specinlly, by saying that he did not accept the
bill you declared on and produced in evidence,
but a different one.” ”

The latest case to be found seems to be Parry
v. Nicholson, 13 M. & W. 778. There the bill
was declared on as dated 22nd March, payable
at 1+wree months from date. When produced it
was found the date had been altered from the
2nd to the 220d. It was objected that this ob-
jecticn required & special plea, and could not
avail on non accepit. The court in term held that
a special plea was necessary, the date was imma-
terial, Parke, B., seying, « When it is produced
in evidence it is such a bill a8 the one described.

% % The plaintiff is to explain it, if the
issue in the cause makes it material. * * We
concur in the decision in the case of Hemming v.
Trenery,” and also Mason v. Bradley, and David-

son v. Cooper: *“We have none of us the slight.
est doubt upon the point.”

1t is nuc exsy to see how the date of a bill i
immaterial. It accelerates or delays the time of
poyment und the time for notifying the endorser,
&c. It migkt perbaps be urged hers that the
words ¢ jointly and severally” do not onm the
issue of non fecit make any material difference.
The defendants sued would be equally liable on
a joint note, if they did not plead the non-joinder.

The law seems in & most unsatisfactory state
on the suthorities.

When evidence is given s to the alteration, it
becomes a question for the jury. In the absence
of any explanation, it seems there is nothing to
be left to thq jury on the mere iuspection of the
instrument.—Knight v. Clements, 8 A, & E. 215,
Taylor on Evidence, sec. 1616.

But the case before us is very peculiar. We
have been shewn & photograph ¢f the note. It
is a pristed form : ¢ ——— after date for value
received,” — ¢¢ promise to pay,” leaviog a very
small space for the word ¢*1” or * we,” go that
for a note intended to be joint and several it was
absolutely necessary to interline the words; and
this would seem to lessen the presumption of
anything being wrong.

We think, on the whole, that the safer course
would be, instead of ordering a nonsuit, to direct
& new trial without costs. The judge’s death
has deprived us of any insight into his direction
to the jury, The parties now see the difficulties
on either side. The defendant (if so advised)
may apply to add any pleas puiting on record
his objections on the stamp sot, or as to the al-
leged alteration, and the plaintiff very possibly
can be prepared with fuller evidence on both
these points.

We feel a great difficulty in reconciling the
decision in Purry v. Nickolson with the opinions
of some of the text writers. As long 8s it stands
unreversed, it seems to us difficult to say thats
special ples is not necessary in a case like the
present. The reason of the thing would scem
to be that non fecit expressly puts in issue that
defendant made the note declared on.

We think the moat discrett cour.e will be to
allow the appesal, and direct a new trial without
costs, to allow the facts to be more fully iuves-
tigated.

Appeal allowed.

ManTtIiN v. McCHARLER.

Practice—Serviee of writ—Afidavit of service—-Defects in
Jurat—Moving to set aside judge’s order.

A jurat to an afidavit ¢ Sworn beforo at,” &c., omitting the
word me, Held, sufficlent—for all might be read asoné
continuous sentence, whep it would mean that it was
sworn beforo the comnmissionor siguing. X

An afidavit of sorvice of a writ of suimmons in ejectment
need not ftute that the copy served wasendorsed with the
name and resideuce of the attorney, nor that such endorse
ment was mado on the writ within threo days, nor that
the service was effected upon the person or tenaut in pes:

sassion.

Where such writ Is tendesed to defepdant, snd placed within
bis reach, ar< '3 character explained, Semble, that thisis
a personal - 2, though he refuses to take it up. )

‘Wkere procecdings aro 8ot aside in Chambers oo defendant’s
application, on payment of costs, the court will not it
fore morcly as regards costs except in a very strone case:
2nd defendant having taken out the order cannot be heard

1o got it aside. N
Q. B., . T, 1866}
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On the 6th of February, Mr. Justice Morrison
made an order, founded on a summons granted
on the 20th of November last, on the application
of the defendant, setting aside the judgment
signed by the plaintiff in this cauee and all sub-
sequent proceedings; but to this, for which
defendant asked, the learned judge on consider-
ing the matters brought before him, added this
condition, that tbe defendant should pay to the
plaintif the costs of entering the judgment and
of that applioation, which he fixed at the sum of
$5, and also the sheriff’s fees upon the execution
of the had. fac. pos.

J. 4. Boyd moved for a rule to shew cause
why this order should not be set aside, and why
the juigment and execution in this cause and
subsequent proceedings should not be set aside
with costs, and a writ of restitution issue in favor
of defendant, on the grounds:

1. That the affidavit of service of the writ
herein is defective in the jurat, in omitting the
word ‘me” therein. :

2. That such affidavit is defective, in not stat-
ing that the copy of the writ served was endorsed
with the name and place of residence of the
attorney suing out the same, and that an en-
dorsement of the day of the week and month of
the service of said writ was made on the said
writ within three days after such service.

3. That said affidavit is defective, in not stat-
ing that the service of such writ was effected
upon tho person or tenant in possession of the
premises in question.

4. That thers was no service of said writ upon
the said defendant st all, and no notice thersof
given to him before judgment signed ; and there
is no condorsement of the day of the week and
month of the service of said writ thereupon.

5. That at all events there was mo personal
service of said writ, within the meaning of the
92nd rule of court, 80 as to dispense with the
necessity of a judge’s order autrorizing judgment
to be signed herein.

Doe Jackson v. Roe, 4 Dowl. 609; Hall v.
Tuill, 2 P. R 242; 1 Chitty Rep. 118 note a;
Thompson v. Slade, 25 L. J. Ex. 807; Lush.
Prac.. Srd Ed., pp. 864, 867, were cited in sup-
port of the application.

Drarer, C. J., delivered the judgment of the
court,

As to the latter part of this application, the -

defendant’s own affidavit shews it to be wholly
unnecessary, since it appears he is in possession
and has been ccnstantly resident on the premises
since the 1Cth of October iast, while an affidavit
on the plaintiff’s part shews that immediately
alter the execution of the writ of kad. fuc. pos.
the defendant re-eatered forcibly.

Under the existing order, therefore, both judg-
ment and writ of execution are set aside, and
the whole complaint is that the defendant has to
pay 85.

As to this, it is urged that there were irregu-
larities in the plaintiff’s proceedings which eati-
tied the defendant to have had the order mude
in bis favor with costs, or at least without mak-
ing him pay them.

The first objection is, that the jurat to the
afidavit of service is as follows: ¢ Sworn before
at the,” ., concluding in the usual form, aud

sigoed by the commissioner. The want of the
word ‘‘me” is objected to. We think that we may
read the whole jurat as one continuous sentence,
when its sense and meaning is that the affidavit
was gworn before the commissioner who sub-
scribes tbe jurat. The second objectior is not
sustained hy the books of practice. Nor is the
third, so far as the action of ejectment is con-
cerned. The fourth, which I incline to think s
defect, is, I think, cured at this stage.

It appears sufficiently that the service was
made on the defendant on the prefhises, and he
seeks now an order to allow him to defend as
tenant in possession. It i3 not, however, stated
in all the books of practice that it need be so
stated in the affidavit of service, nor am I aware
of any case so deciding, though I should recom-
meund its being done.

As to the fourth and fifth objections, I think
there was a service on the defendant personally.
A man cannot be forced to accept a paper which
is tendered to him, nor to pick it up when laid
at his feet; but if it is tendered to him, its
nature or character explained, and placed imme-
diately before him within his reach, and he will
not take it, we are not prepared to say it is not
a personal service, though the plaintiff would
have saved bimself trouble by getting a judge's
order. ¥

We have gone through the objections on which
the defendant relies, and think they are not suf-
ficient to call for our interference. But we aro
strongly adverse to entertain an application of
this character, merely for the purpose of chang-
ing an order as to costs. It must be a verv
strong case which would justify our giving a
rule nist on this ground ; and, lastly, the defer-
dant cannot be heard to set aside an order taken
oat by himself.

Rule refused.

THE QUEEN v. TuE CoURT oF REvISION OoF THE
TowN 0F CORNWALL.

A t—Court of R -Siz days’ notice of appeal ¥
— Waiver—C. 8. U. C. ¢k. 55, sec. 60— Mandamus.

An alector served the clerk of the municipality with notice
ihat several persons had been wrongfully inserted on thy
assessmeht roll, and others omitted, or assessed too high
or too low, and requesting the clerk to notify them and
the assessor when the mattars would be tried by the Court
of Revision. On the 22nd of May the Court met, when it
was objected for the partiss named that six days’ notice had
not been given, but only five. The Court thon adjow ned
until the 30th, directing proper notice to be given, which
the clerk omitted to do, and in consequence they refused
on the 30th to hiear the appeal, and Boally passed the roll.
On application for & mandamus to compel them to heur
and determiue the matters,

Held, that they wero right, the six days notico being im-
peratively required by the nct; and that tha appesrance
of the parties by their counsel to object to the want of
such notice was not a waiver of it.

Semble, that, if this were otherwise, the proper course would
have been a mandamus to the Mayor to summan the Court
of Revlsion, under sec. 55 of the Assessment Act.

[Q B, I. T, 1866)

* The affidavit of service, mado by a son of the plaintiff,
stated that ho went to defondant upor. the lot in questioo,
of which he was then iu possession, and handed him a copy
ot the writ, but as ho refused to take it, depoucnt laid ir
dowu op the ground in frout of and not over a yard from
him, and at tho same timg told bim it was a writ of eject-
ment; that deponent lefuit there, as defondant refused to
take it, and he could not say whether defendunt picked it
up or not.—Rep. note.



158—Vor. IT, N. 8]

LAW JOURNAL.

[June, 1866,

_2Bl

Tre QueeN v. Tae Court or ReEvision or THE TowN or CORNWALL.

Q. B

In Trinity Torm last M. C. Cameren, Q. C.,
obtained a rule for a mandamus nisi, directed to
the Court of Revision for the municipality of the
town of Cornwall, commanding that court to hear
and determine the complaint of Wm. Cox Allan,
an elector and councillor of the town of Cornwall,
against the assessment and non-assessment of the
persons mentioned in certain netices served by
the relator on the clerk of the municipality on
13th of May last,and filed on this application.

The aflidavit of the relator set out that he was
an elector, &c. : that on the 13th of May last be
served the clerk of the municipality of the town
of Cornwall with four notices in writing, signed
by himself, copies of which were sttachcd ¢o the
affidavit filed.

The first notice complained that 77 persons
named thercin were wrongfully inserted in the
asges:ment roll for the year 1865, and it re-
quested the clerk to notify the parties and the
agsessor of the time when the matters would be
tried by the Court of Revision. The seconl
notice complained that 37 persons therein named
had been omitted from the roll. The third no-
tico complained that 21 persons therein mamed
had been assessed too low; and the fourth notice
complained that 13 persons named therein were
assessed too high. The three last also requested
the clerk to notify the parties, as stated above
in the first notice.

On the 220d of May the Court of Revision,
consisting of John S. McDougall, Donald Mec-
Millan, John Huuter, Andrew Hodge, and John
McDonald, met at the Town Hall, the relator
heing present and prepared tc prove the truth of
the matters of appeal notified by bhim to the
clerk: that Messrs. John B. McLennan and
Jacob F. Pringle, Barristers, appeared on behalf
of the persons mentioned in the notices of ap-
peal, and objected that as the parties had not
six days’ notice before the 22nd of May, the
court had not then jurisdiction to hear the ap-
peal. And the relator’s affidavit steted as a fact
that the notices were only given five days before
the 22nd of May: that the assessor wes present
and made no objeccion: that the Court of Revi-
sion refused to hear the appeal on the ground
taken by the counsel for the parties: that when
the court adjourned on that day, the chairman
announced that new notices should be given to
the parties and the assessor, and that there was
time enough to give such new notices for the.
30th of the same month, when the appeals should
be heard on that day: that on the 30th the court
met: that the relator was present, and was
ready to proceed, but that the clerk announced
to the court as a fact that he had not given the
pew notices, and the court refused to hear the
appeals, and directed the clerk to endorse upon
the assessment roli a certificate that the roll had
been finally revised, which the clerk did.

Mr. Bethune, the relator’s solicitor, made an
affidavit corroborating the relator’s affidavit, and
setting out that the five persons named above
constituted the court of Revision.

During last Michselmas term the Court of
Revision made a return to the writ as follows:—

In the Queen’s Bench.
The return of the Court of Revision of the cor-
poration of the town of Corawsll to the annexed
writ of mandamus nisi.

«“ Wo, the said Court of Revision, do make the
following return to the said writ :—

« We oannot, as we are by the eaid writ com.
manded, try and deterinine whether James P,
Whitney,” &ec., &c, *‘or any of them has or
have been wrongfuily placed upon or inserted iq
the said assessment roll, or whether the said
William Fontain,” &c., &c., ‘““or any of them,
have or has b2en wrongfully omitted from such
roll; or -chethor the said James DMcDonnld
(Athol)” ge., &o., “or any of them, have or hag
been assessed at too high & sum upon such roll;
or whether Oliver King,” &e., &e¢., ““or anyof
them, have or has been assessed at too low a
sum; nor confirm and amend the said assessment
roll: because the said complaints in the ssid
writ mentioned have never been submitted to vg
in manoer and forw as is requited by the Cos.
solidated Statutes of this Province respecting
the assessment of property in Upper Canuds,
and chaptered 55, it appearing to us’at our
meetings htld on the 22nd and 30th days of May
last, for the purpose of trying all complaints
against or appeals from the said assessment rol,
and of finally revising the same, that no notices
or no sufficient notices had been served on James
F. Whitney and the other persons aforesaid, as
required by the said statute, and that we there-
fore decided that by reason of the insufiiciency
of the said notices we bad no power or jurisdic-
tion to try and determine the said complaims,
and because the said complaints against or ap-
peals from the said assessment roll having failel
on account of the want of proper notice, and no
other complaints against the said nssessment roll
or appeals therefrom having been submitted to
us, and the time allowed us by the said statute
for revising the said assessment having then
elapsed, the said assessment roll was on the 30th
day of May aforesaid finally revised by us and
certified by the clerk of the corporation of the
said town of Corawall, a8 required by the siid
statute. And because the judge of the County
Court of the United Counties of Stormont, Duo-
das and Glengarry, on the said complaints in the
eaid writ mentioned being duly submitted to him
by way of appesl from our said decision in res-
pect to the said appeals, after having heard
counsel upon and duly considered the said appeal,
decided thet owing to the inwufficiency of the sil
notices he had no power to reverse our said decis-
ion. We further return, as we believe the fact
to be, that the proceedings taken by us ia respect
to the said asseasment voll were regular and in
accordsnce with the requirements of the énid
statute, and we could not have taken any other
course or decided differently than as aforesaidin
respect to the said complaints against or eppeals
from the said nssessment roll without contraven-
ing and disregarding the said statute, as we were
and stiil are of opinion that the wording of the
said statute is imperative, And we have povw
no power, and wo humbly submit that we should
not be compelled by the peremptory order of
this honourable court, to try and determine the
said complaints, or again to revise the el
assessment roll.

All which we humbly submit as our rensonand
excuse for not trying und determiving the said
complaints, as by the annexed writ wo are com-
manded.
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Dated this 18th day of November, A.D. 1865.
By order of the said court.
(Signed) JouN MACDONALD,
"Chairmaan of the said Court of Revision.

In the same Michaelmas term, on motion of
Mr. Eerr, counsel for the relatoras rule nisi was
granted calling upon the Court of Revision to
shew cause why the return should mnot be
quashed, cn the following grounds :—1st. The
ieturn scts forth that the complaints were not
beard, and that at the same time they were
decided, and that the judge of the County
Court refused to revise such decision. 2nd.
That the return states that no notice or sufficient
notice was given, and admits that notice to the
clerk was given, which was all the notice re-
quired. 3rd. Tbat the return sets forth that the
time haa elapsed for revision of the roll when
the same was revised. 4th. The return does not
shew what notice was given, or its nature, but
simply it appeared to the court the notices were
insufficient ;—and to shew cause wby s manda-
mus absolute should not issue, &o.

During the srmo term C. S. Patterson shewed
cause, citing In re. the Judge of the County
Court of Purth andJ L. Robinson, 12 U. C. C. P.
252; The Queen v. The Mayor of London, 18 Q.
B.30; The Queen v. St. Saviour's, Southwark, T
A & B 925; Regina v. Justice of Yorkshire, 13
Jur. 447; Regine v. Payn, 3 N. & P. 165;
Tapping on Mandamus, 372,

M. C. Cameron, Q. C., and Kerr supported the
rule, and cited The Queen v. The Mayor of
Rachester, 7 E. & B. 928; In re. Justices of York
and Peel ex parte Mason, 18 U. C. C. P. 159; Rix
v. The Mayor of York, 5 T. R. 66; Rex v. The
Mayor of Lyme Regis, 1 Doug. 79.

Morrisow, J., delivered the judgment of the
court.

The substantial question raised by tbis appli-
cetion is whether the ground submitted by the
defendants for not hearing and proceeding to the
trinl of the matters complained of by the relator :

the Assessment Act, was a pufficient and valid
Teason.

By sec. 58 it is provided that at the times or
time appointed the Court (of Revision) shall
meet and try all complaints in regard to persons
being wrongfully placed upon or omitted from
the roll, or being nssessed at too high or too low
ssum. By sub-sec. 2 of sec. 60, if n municipal
elector thinks that any person has been assessed
too low or too high, or has been wrongfully in-
gerted on omitted from the roll, the clerk: shalil,
on his request in writing, give notice to such
person, and to the assessor, of the time when the
matter will be tried by the court, &¢ ; and by
sub. ses. 7 the clerk sball prepare a mnotice
according to the form therein set out for each
person : and the 8th and 9th sub-sections pro-
vide the mode by which the clerk shall effect
gervice on residents and non-residents; and by
sub-gec. 10, it is enacted that every notice requir-
ed by those sub-sections ‘¢ shall be completed at
least six days beforo the sitting of the court.”

it appears that the court met on the 22nd of
Mey, and it was then objected by counsel for the

parties, and was admitted, that the six days’
notice had not been given, the fact boiug that
ovly five days’ notice had been given. The
court gave effect to the objection and declined to
hear the matters of complaint; and the court
before it sdjourned announced that it would
again meet on the 30th of May: that in the
mean time new notices could be given, there be-
ing sufficient time for that purpose, and that the
appeals would then be heard. It does not
appear thet the relator in the interin took any
step with & view of having new notices served,
but be attended the court on the £0th, when the
court, being informed thai no notices had been
given, decided that it had no jurisdiction to try
the matters; and the roll was fieally revised
under the 59th section.

We cannot say that the decision of the Court
of Revision is erroneous. It was argued on the
part of the relator that the neglect of the clerk,
or a failure by bhim in the performance of his
duty, ought not to have prevented the complaints
being heard, and that all that was incumbent on
the relator was to make o reguest, under sub-sec.
2, to the clerk. Upon an examination of gec. 60,
and its subsections 2, 7, 8, and 10, which bear
on this spplication, we find that they are all
imperative by force of the Interpretation Act, and
when we coasider the objeet of the complaints
made by the relator, we cannot overlook the
piain words of the statute, The legislnture
clearly intended that in sll cases of objection by
third parties, a notice of complaint must be
given to the party complained against at least
six days before the sitting of the court at which
it is to be heard, aud that such notices should be
prepared and given in due time by the clerk.

It was also argued that as the parties by their
counsel appeared before the Court of Revision,
they waived any objection to the notice, and that
the court should have proceeded to hear and
determine the complaints. At first we thought
there was something in the argument, but after
a good deal of considecntion we do not think we

' " . are at liberty to decide, in the face of a plain
viz,, that due notices were not given to the par- 1berty q pla

ties in accordance with sub-gec. 10 of sec. 60 of '

enactment which declares that six dags’ notice at
least shall be given, that because a party
sppears to state that he bas not bad the notice
required by the statute, that in that case five or
a less number of daysis sufficient, and to hold
that bis protest of not having notice is 2 waiver
of it, and that, in a proceeding the object of
which is to deprive him of a franchise or right,
or to make him liable to taxes or to increase
them.

If the parties complnined agninst did not
appear on the 22nd May, it would bave beenthe
duty of the court, before proceeding ex parte,
under the 13th sub-section, to have ascertained
whetber due mnotice had becu; given to the
respective parties, and if it appeared that only
five days’ notice had been given it would hardly
be contended that the court could have heard
the appeals ; and surely, if their couusel appear-
ed to notify the court of the want of notice, they
should not therefore be placed in & worse posi-
tion. The language of the act is plain and unam-
higuous. If the mode of proceeding provided
by the statute is insufficient or inconvenient or
open to abuse, the remedy is with the legislature.
For this court to say that five days’ notice orany
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less number is suffizient, would be to assume &
legi:lative authority.

By the 171st section of the Assessment Act,
if the clerk refuses or neglects to perform any
duty required of him by the act, for every
offence he shall forfeit §100; and by the 173rd
section if he wilfully omits any duty required of
him by the act he shall be guilty of a mis-
demennor, and liable to a fine of 2200 and
imprisonment Ay Lord Denman said in King v.
Burrell 12 A. & E. 467 these are ¢ wise and
prudent provisions to secure the due execution of
the nct. by officers whose duty itis to learn their
duty, and t6 do it accordingly.”

We are thercfore of opinion that the rule
should be discharged, as the defendants in our
Jjudgments properly decided that they could not
hear and determine the reatters of appeal and
complaint.

If the relator had made out o cnse for our
interference, and it appeared that the want of
the remedy would be injurious to the municipal-
ity, we are not prepared to say thata mandamus
to the Court of Revision would be the proper
rroceeding, for by the 53th section of the statute
it is euncted that all the duties of the court which
relate to the revising of the rolls shall be com-
pleted, and the roll finally revisel by the court,
before the 1st of June in every year. Here they
were fiunlly revised on the 30ith of May. The
proper course, we think, would be found to b, »
mandamus to the Mayor to summon the court to
nmeet (under the authority given him by the 56th
section) with a view to hear and determine the
matters complained of, due notices being first
given to the respective parties.

Rule discharged, with costs.

ELECTION CASE.

(R-p rted by YENRY O'BRIEN, Esq., Barrister-al-Law.)

Reae. EX BeL. Ross v. RasTaL.

Statement ¢f relator’s inlerest—Disqualification— Costs,

The statement of a relator in a quo warranto matter alleged
that he had “ an intevest in the said election as a voter,”
aud his afidavit stated that he had voted * at sald elec-
tion. but not for said Willlam Rastal.”

H-id. that the relator's statement and affidavit were sufil-
clent. and that his interest sufficiently appearvd.

Thy defoudant granted a lease to tho corporation for five
yoars. which lease, together with the premises therein
mentioned, and the henefit therefrom. he conveyed to R.
8. Rastal a fow days beforo the electivn. The assignment
wis. however, encumberad with & condition to refund the
constderation mouey on certain contingencies, and no ro-
version was conveyed by the assignment.

Hcld, the defendant was dirqualifieG, and a new election was
ordu1ed, with costs to be paid by the defendant aud the

relator, -
[Common Taw Chambers, Febraaty, 1866.]

This was a guo warranto summons onlling npon
the defendunt 1o shew by what authority he exer-
cised the office of oue of the council for the village
of Kincardive, and why be should not be removed
therefrom.

The statement of the rclator alleged that he
bad ¢“an interest in the said election as a voter.”
¥ his affidavit annexed to the statement refer-
ring to himeelf as the relator, he deposed to a
search for Rastal’s declaration of qualification
as councillor for snid village of Kincardine for
the year 1866 ; & copy of that declaration was

nnnexed to the affidavit, dated 16th January,
1866, in which Rnstal, the defendant, swore to
being qualified for the offico for 1866, ** to which
he has been elected.” The relator’s affdavit
then proceeded to ucclare his interest in the said
election as o duly qualified voter, and that he
voted **at said election, but not for said Willian
Rastal.”

The affidavits showed that Rastal did on 14t
December, 18€3, grant a lense to the corporation
of certain property for five years from December
1863, at o yearly rental of $40, with the usual
covenants, and that this lease is still in full force.

By an assignment produced, executed 20th
December, three or four days before the elec-
tion, the defendant bargained and sold to one
R. S. Rastal for $160 the premises comprised in
the Jease, together with the lease and all benefit
thereunder, to hold for the residue of the term,
and other the estate, right of remewal, if any,
and other the assignor’s interest therein, subject
to the payment of the rents and observance of
the lessees covenants. It stated that the lease
was alrendy subject to ap ** endorsation® made
by defandant to one Hopkins, living in the United
States, and that if that endorsation had the effect
of preventiug the assignee from collecting the
rents during the residue of the term, then the
defeudant agreed to refund the consideration
paid, or such part as assignee could not collect
on account of any act of lesscr. The lease was
stated therein to be in the hands of Hopking'
ngent.

By the lease the corporation covenanted to pay
rent and taxes, aod to repair and keep up fences,
and that lessor might enter and view state of
repair, and would not sublet without leave, and
leave in good repair, and not carry on any busi-
ness to create a nuisance. Proviso for re-entry
on breach of covenant by lessor for quiet en-
joyment.

S. Richards, Q.C., shewed cause, and objected
that the above statements by the relator might
mean any election; that the relator cannot
himself prove this; that the relator’s interest
did not sufficiently appear, and that as far as the
disqualification by means of the contract was
concerned, that the defendant ceased to have
any interest in the contract by reason of the
agsignment of the 29th December.

C. Robinson, Q C., supported the sumuwmons,
and urged that the statement was sufficient, and
that the interest of the relator sufficiently appeats
ed, and that Rastal was disqualified ag having an
interest in a contract with the corporation.

Hagarty, J.—I think on examining the papers
that the statement iz made with reasouable clear-
ness, and also that the relator’s affidavit to estab-
lish hie right to interpose is sufficient.

No reversion is conveyed by the assigoment
referred to. It is & strangely drawn iustrument,
not of common occurrence, It would doubtless
authorize the assignee to receive the rents. But
the defendant retanins bound under his original
covenantin the lease to the corporation, and this
personal liability remaias unaffected by the as-
signment whatever may be its true effect. If s0
it is difficult to see how he can be held to he any
other than a person having an interest in o eon
tract with the corporation.
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1think I am buuod to bold that the defendant
js disqualified, and must be removed from office
snd a new election had.

As te. costs I would he reluctant to ¢ mpel
him to pay them if it were mot that I cannut
help feeling that he became & candidute knowing
perfectly well that a question might arise as to
this lease, and the time and manner of the
assignmeut on which he relies raise an impres-
sion not wholly favourable to him.

1 think he must pay the relator’s costs.

COMMON LAW CHAMBERS.
(Reported by HENRY O’BRIEN, EsQ., Barrister-at-Luw.)

— .

ANDERSON V. Broww.

Ejectment—Venue— ¥urk and Peel.

Bed, 1. Where under Stat. 24 Vic, c. §3, 8. 2, the venue in
ejectment i8 laid in tho county of York, when the lunds
Jie in the city of Toronto, the venue may be changed, on
the p'afutitl’s applicativn, to the city, by virtue aund in
exervise of a comrmon law power.

2 Ineuch a case. the proper motion is to change the venue,
and not to enter a suggystion., .

3. Sev, 4 of that Stat., Goes not apply to actions of ejectment.

4. The plaintiff baving lost a trial by itregularity on his
part, the venue will not be chanyed, on his application,
in order to expedite the trial.

5. Inan action of ejectinont the case must be at issue as {o
all the defendants, before such motion i3 made.

[Chambers, 16th Oct., 1865.)

This was an action,of ejectment for lands lying
inthe city of Toronto. The venue was laid in
the County of York one of the United Counties
of York and Peel, and notice of trial given there-
for. This notice was set aside for irregularity,
and thereupon the plaintiff obtained a summons
calling upon the defendant to shew cause. why
the venue should not be changed to the County
of the City of Toronto, or why & suggestion
should not be entered on the record that the trial
be had in the County where the land is sitnate.

The assizes for the County of York for which
notice of trial had been given, were holden on
the 9th October, 1865, those for the city to which
the venue was subject to be changed, were fixed
tar the 6th November. The only affidavit filed
tpon obtaining the summons, was one which
stated that the premises in question were situ-
ated in the City of Toronto.

J. 4. Boyd, shewed cause and filed an afidavit
shewing, that the former notice had beea set
sside for irregularity, and that, as to one of the
def-ydants, no appearance had been entered for
bim, nor judgment signed against him.

1. In local actions the venue cannot be chang-
¢d, the motion should be to enter a suggestion;
Lusk’s Prae., 8rd Ed., p. 408, citing 1 Wills,,
175 Doe d. Crooks v. Cumming, 3 U.C Q B.65.

2 The court bag no power to slter n venue
which is local (save when an impartial trial cannot
bebad, except when it is empowered &0 to do by
gtatute. The first statute was 1. S 8& 4 W. IV,
¢. 42, 8. 23. This is the seme asP. 8., 7 W. IV.,
¢ 3 8. 4, consolidatedinC. S, U.C,, ¢. 29, 5, 87
Thig enactment is in pari materiq with C. S., U.
C, ¢ 27, s. 23, (Ejectment,) and these both
apply to cases where the venue is laid where the
land is situnte or the cause of action arose. Wa
have no statute like I. S., 88 Geo, XL, ¢. 62, s.
1, and see Bird v. Morse, 7 Taunt, 384.

But suppuse these sections do apply to this
case, the cause is not at issue, which the practice
requires, and special grounds wust be shewn:
Parkinson’s Haudy Book of Chambers, p. 129;
Bell v, Harrison, 4 Dowl , 181 Zulson v. Bishop of |
Carlisle, 7TC. B, 79; Doed DBaker v. Hurmer, 1
Har. & Woll. 80.

8. The question turns upon the construction
of St. Can., 1861, 24 Vie., c. 53. It has been
beld that section 2 applies to ejectment, Laion v.
Cameron, 21 U.C. Q B., 864, but section 4
which provides for a change of veuue, canoot
spply to ¢jcctment, Besides, the plaiotiff having
elected under section 2 as to bis venue, cannot
repent. The only possible object is to expedite
the trial, and the courts hgve uniformly refused
relief on this ground: Crooks v. House, 3 U. C
0. S., 808; Barton v. Nowlan, 4 U. C. L. J.,
20; Ayres v. Buston, 6 Taunt., 408; Pearse v.
Porklington, 2 B. & P., N R., 58; Fife v.
Bousfield, 2 Dowl., N. 8., 705, Barnes 19.

Morphy supported the suminons and submitted
that under the circumstances he was eutitled to
a change of venue.

Apan WiLsox, J., I do not think the venuein
this case should be changed uoder the facts of
the case; but T rather think that the venue
might bechanged. There is no one reasvn which
is given why the venue in local actions cannot
ordinarily be cbanged, which applies in this
peculiar case.

Here the venue is not laid in the right or true
looality : the land is in the city, while the venne
is in the county,—and all the party asks, is, to
have it laid in the true loocality in the judicial
county of the city, where the land actually lies.

Although the 4th section of the 24 Vie,
c. 68, does not apply to this case, I incline to
think that this would be the exercise of a com-
mon law power, which might be extendad to this
partioular procecding. But the purpose of the
plaintiff, is to change the venue becruce ns has
lost the trial where it was laid, by sv.ne irregu-
larity on his part. The cage too is formally
defective, for it is not at issue, or coucluded as
to one of the defendaats.

Summons dischargel. ¥

Dovgarr v. Yages.

tion deblor arplying for discharge from tody

Inufficiency of answers to interrogatories— What

they must disclose.

Before a dabtor can be discharged ho must djsclose what he
has done with his property by answers which aro in the
opinion of the judge sufficiont, that is, full, compi-te and
true. A disposition of property whizh thongh not necessa-
rily & moral frnud may bs fraudolent as against and caleu-
lated to injure his creditcrs, and thorefore umlitates
sgalnst the discharge of the debtor.

In this case further explanations and a transfer of c.rtain
claims to the creditor were requirod.

[Chambers, January 17, 1866.)

This was a renewal for the fifth time of the ap-
plication of the defendant to be discharged from
custody after having answered interrogatciies.}

The examination wus an exceedingly long one,
there being 159 questions—the answers occupy-

&

* Seo Perdue v. Corgoration of Chinguacousy, ante infra,
p. 106.~Eps. § J.

+8Se0 1 U.C. L. J,, N. 8. 133,
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ing 46 foolscap shects, making about 160 folios.
The defendnnt appeared to bave been an indor-
ser on notes made hy Peter T. Bell, his brother-
iu-law, and by one Carleton Clifford.

The judgment recovered againat the defendant
was atated to have been fur $760 76, aud he was
arrested under it on the 11th December, 1860,
and has been in close custody siuce that time.

The account ho gave of his property was as
follows : —
Farmeold in Aug., 1803, to his brother $5,000

His stock of goods, ete., say for...... 600
His crops for.. s v rieeniieniiiiennee 820

Total coivvas coveerieeereersrevennee $5,920
His debts amounted to about.cssesree .. 3,266

Lenving as o difference...oneeeree o oo $2,654

He swore the balance that was payable to him
on the sale of his furm was as follows:

PriCe .icceiintne venrencreennnsnne crvennee ooe 8,000

Mortgage on it..cccc..e.veeene.. $1,600

Note held by his brother, the

purchuser, against him..... 407
—_— 2,007
Balance ..coovee veee veveee oo oo $2,993
And he swore for this sum he took hie
brother’s promissory notes-—six

notes, each for $400......... $2,.400
Aund n Tth note for....cccceveeees 6593
All bearing interest.

. $2,993

Pagable respoctively in 2, 8, 4, 5, 6, 7 and
8 years.

He swore he disposed of the 1st note for $400
to A. II. Wallbridge, who paid him all of it but
about $50, and *¢ whatever there may be payable
to him after deducting the expense of his gst-
ting out of gaol, he is willing to assign to the
plaintiff

He also swore he gave the 2d, 3d aud 4th notes
to Boustead and to John Roes, who paid him for
their face of $1,200, the sum of $900.

And out of this $900 he swore lie gave one
George Reid $600, who was to add $:200 of his
own to it, and buy cattle on their joint account,
but that Reiu absconded to the United Statns
and never paid this sum. This claim he was also
willing to aseign to the plaintiff.

And the remaining 3300 he disposed of as
follows: by paying debts he owed after the sale
of his farm, $75; and the remaining sum of
$225 in travelling expeuses in the United States,
to which he has gone three times in the year
hefore his arrest, and which Inst sum of $225
also includes about $30 lost in his pocket book.

The #th, 6:h and 7th notes nmounting on the
face to £1,393. he gave to his sister for the pur.
pose of enabling aud inducing her to bring up
his two daugbters until they are 21 years of age.
The allowance for the two was reckoned at $150
a year. Tbe eldest of the ch ldren was about 12
years of age.

Bell absconded from this Province, and it ap-
peared from the examination, that the defendant
not only went with him, but kuvew of his inten-
tion to leave, and probably assisted him away.
Bell bought land, after leaving, in Illinois, for
which he was to give $2,000. The defendant

alsc bought land thero, for which he was togive
$1,000; he said he paid nothing on account of
it.
The defendant slso represented that Bell was
apparently in good circumstances when ho en-
dorsed tho notes, and that Clifford, the other,
maker, he believed, wns able to pay. He said
Bell’s share of the notes was about $400, and
that the defendant offered before his arrest, to
pay this sum in full for his own and Bell’s dis-
charge, but the offer was not “accepted, and that
this $400 is part of the $600 he afterwards de.
livered to Reid and lost.

He swore he sold his farm before he had any
idea of being enlled on for his indorsations;
that he had before then lost his first wite ; that
aftec her death. he got into difficulty ; that he
leased his farm and lost by the tenant; that his
second wife took everything from him she could
convert into money, and at length eloped with
another man; and that he then determined to
sell out, provide for his children, and leave the
country.

Robert A. Harrisyn shewed cause.

Wallbridge, Q C., English with him, supported
the summons.

Avaym WrusoN, J.—There is a great deal in
the case not at all satisfactory. The delivery
of the $600 to Reil has great doubt throwan
upon it by affidavits which are put in aguinst
the answers of the defendant, and perhaps the
delivery of the two notes fo Boustead is not
quite satisfactory either, from what is said io the
affidavit pat in against the answers. The de-
livery of the notes to his sister for his children,
although a transaction just as he represents it to
be, may not be a moral fraud, but it is a fraudu-
lent disposition of his property, calculated
(whether intended so or not) to injure his credi-
tors.

The judge is to determine whether he deews the
nnswers sufficient; that is, whether they are
fali, complete and true; for I cannot imagine
any answers or examination being deemed suffi-
cient which are or is untrune, or, it may be, false
from beginning to end. It is not required that
the answers should show that the debtor bas
made s prudent use or disposition of his proper-
ty ; but he must tell what he has done with it,
and he wust tell this fully and truly. 1 cannot
say [ believe altogether the statement of the
payment to Reid of the 3600 ; this 1 think, must
be explained by some other testimony, or the
debtor must, if he can, be more explicit as to it;
if nothing further can be stated with regard to
it, 1 will not say what I may do if it should
come before me again.

I think, tco, the transfer of the two notes to
Boustead. must be also explained ; that transac-
tion can surely be confirmed by the affidavit of
the person or persons to whom these two notes
were delivered, as they are relatives of the
debtor, and residing in th2 neigbborhood.

1 think, too, that so much of the face of the
notes as shall be equal to the debt fur which the

. defendant is confined, which ure in the aister’s

possession, mast, if nothing else enn be procured,
be delivered over to the plaintiff on account of
his debt. If the sister will not deliver up the
notes or such & share of thens as shall be suff-
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cient for this purpose, the defendant wi'l, per-
haps, havo done all that he can with respect to
them, by transferring his right to or interest 1n
them to the plaintiff, if the plaintiff shall think
it advisable to take them ; or he may take what
ever means there may be open to him at law, to
obtain the notes by levy cr otherwise. The de-
fendant must give an order for them in the
plaintiff's favor; if this fail in effect, I shall
know how to act.

The defendant must also assign his interest in
*he Illivois purchase if the plaintiff agree to
take 1e.

I must enlarge the defendant’s application
until tuese matters have been complied with.*

LockART v, PriaLira GrRar—PorTage GAnMSHEE.

(on. Stat. U C., cap. 19, secs. 1768, dc. — Slatute of Anne—
Claim by lundlord to rent, on tion against (enant.
Division Court bailiff— Attachment of debts.

Where an execution creditor has under the etatute of Anne
paid rent demanded by a landl~rd upon an execution
sgainst the goods of his teuﬁb upon the premisos of the
former, and the sheriff lovied as well for the rent as the
exncution debt, the sheriff becomes the debtr of theexecu-
tion creditor for both sums uand liable to him ia an action
for money had and recerved.

And eo under the Division Courts Act, the bailiff of u Divi-
sion Court would in a like case, also be liable, und thore-
fore tho execution money in his hands might be attached
as a dobt duo to the execution creditor, to satisfy the
demand of another exocution clatmant against him.

Smble, thut money in hands of a Division Court baliff may

be attached.
. [Chambers Jan. 26, 1866.]

The facts of this case were that Pottage, as bailiff
of the 6th Division Court of York and Pecl,
had, in or about October 1864, certain execu-
tions in his hands as such bailiff, to be executed
ggainst the goods and chattels of one Albert
Gray, a son of Phalira Gray above mentioned.
When the bailiff seized under these writs, Phalira
Gray claimed the goods as her own. An inter-
pleader was thereupor. tried in the Division Court,
whieh was determined against her.

After the decision she gave notice to the bailiff
that she claimed $200 for one year's rent, due to
her by her son Albert Gray in vespect of the
premises upon which the goods had been seized.
The sale of Albert Gray’s goods took place in
February, 1865. -

Albert Gray denied owing his mother Phalira
ooy rent at all. The bailiff denied that he scld
for the rent claimed, and said he was served with
the notice claiming rent before the sale, but that
at the time of the sale, Phalira still claimed the
goods as her own, and did not claim for rent at
all. Affidavits were filed on each side.

It was admitted that the bailiff received notice
of such a claim before he did sell,

C. MeAfichael, on behalf of the garnishee, Pot-
tage, referred to the statute of Anne, and argned

at rent eveu after it was due (which is said to
have beei the case here,if thers was such a claim as
rent at all) could net beattached inthe hands of the
bailiff or sheriff, because it was said the landlady
could not sue for it as a debt owing to her by the
bailiff or sheriff, her only remedy agsinst the
officer being for selling without leaving a
sufficiency of distress upon the premises to satisfy

* The debtor subsequently c inplied with tbe conditions

impored by the Judue, and an order was thereupun made I th

tor bis dischurg, —' ps. L J.

the year's rent, and that as the landlady could not
sue in such a case for a debt, thg judgment oredi-
tor could not attach the moneyin the officer’s
hands, .

Blevins, for the judgment creditor, contended
that however, the law may be under the statute of
Anne, it is different under the Division Court Act.

A. Wiisey, J.—The question is whether there is
such a difference as that contended for by the
judgment creditor; if there be not, this applica-
tion must fail.

The statute of Anne provides, * that no goods
upon lands which are leased, shall be liable to be
taken in execution unless the pavty at whose suit
the execution is sued out, shall, befure the re-
moval of the goods from the premises, by virtue
of ihe execntion, pay to the landlord ull such
sums as shall be due for rent at the time of tuk-
in;i‘ the goods by virtue of the execution, pro-
vided the arrcars do not amount to more than
one year’s rent, and if they do, then the party at
whose suit the execution is sued out, paying the
landlord one year’s rent, may proceed to execute
his judgiment as he might have done before the
act; and the sheriff, or cther officer is hereby
empowe ed and required to levy and pay to the
plaintiff, as well the money so paid for rent, as
the execution money.”

The Division Court Act provides, (sec. 176),
that so much of the statute of Anne, asrelates
to the liability of goods taken by virtue of an
exccution, shall not apply to goods taken in
execution under the powers of any division court,
But the landlord of any tenement in which
any such goods are so taken, may, by writing
under his hand stating the terms of holding, and
the rent payable for the same, and dclivered to
the bailiff making the levy, claim any rent in
arrear, then due to him, not exceeding in any
case the rent accruing due in one year,

Sec. 177. In case of any such claim being so
made, the bailiff making the levy shall distrain
as well for the amount of the vent, claimed and
tlte costs of such additional distress as for the
amount of money acd costs for which his warrant
of execution was issued.

Sez 180. No execution creditor under this
act, shall satisfy the debt out of the proceeds of
the execution and distress, or of execution oniy
when the tenant replevies for the distress, until
the landlord who conforms to this act, has been
paid the rent in arrear for the periods hereinbe.
fore wmentioned.

Under the statute of Anne, it has been decided
that an action for money had and received will not
lie by the landlord against the sheriff for money
made by the sheriff when he has an execution
against the tenant’s goods, and sell. for enough to
satisfy the rent as well as the execution.

This statute does not empower the sheriff to
sell for, or on behalf of the landlord, it excuses
the sheriff from selling at all when rent is claim.
ed, until or unless the execution creditor shall
pay the rent, and then it empowers the sheriff to
gell for his benefit as well for the rent as for the
execution money ; while under the Division Court
Act, the bailiff sells for, and on Lehalf of the land-
lord as upon a distress, and the creditor is not
to be paid his debt until the lrn llord has been
psid his rent.

Iti- true that under the statute of Anne, neither
e sheriff nor the execution creditor, before levy,



164—Vor. I, N. S.]

LAW JOURNAL.

[June, 1868,

C. L. Cham.]

LockART v. Gray—JENKINS v. KagBY ET AL,

|C. L. Cham,

actually pays thelandlord his rent, yet the sheriff
sells fur cuough to satisfy buth rent and execution
moncey ; but in strictness the sheriff cannot be
culled upon us a debtor by the landlord to pay
over the rent; the remedy must be in another
form.

In casc the execution creditor has under the
statute of .Anne paid the rent, and the sheriff
under the express terms of that act, does levy
for the plaintiff as well the rent as the execution
money, I concieve there is not the slightest
doubt that the sheriff becomes a debtor to the
execution creditor so paying such rent as well for
the rent as the execution debt which he levies,
and makes for him and under his express direc-
tion, and by the authority of the statute and of
the writ.

In such a case, the creditor might sue the
sheriff for money had and received, and so it
would seem to follow that this money may be
attached as a debt due to this execution debtor
to satisfy a demand of another execution claimant
against her.

I think that the present jndgment debtor, Mrs.
Gray, the landlady for whom the rent was made
—assuming it to have been made “r her—has a
claim for debt against the bailiff, und could main-
tain an action against him for money had and
received in respect of this rent, and therefore the
claim is one which can be attached to satisfy her
judgment debts.

It was not argued before me whether money in
the hands of the bailiff could or could not be
attached. T see it Inid down in the practice that
it is attachable ; and 1 see no reason or principle
why it should not be, and I do not therefore feel
this to be a difficulty in my way.

As before stated, the two facts of rent being
due at sll, and whether the sheriff sold for it, and
made it, are strongly disputed. As I cannot
determine these points, and have not sufficient
information before me if I desired to do so, I
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, fullows the English Act.

must therefore order that the judgment credjtor

may proceed against the garnishce under the
291st sec. of the C. L. P. Act.
Costs to avide the result of that proceeding.

JENRINS V. KERBY ET AL
Judgraent maore than siz years old—Exetution— Revivor.

A writ of exccution may be susd out at any time withia six
years from judetuent without 2 revivor, and if dnring the
Kix years n writ of execution is sued out, returned and

filed. the rame consequences follow as if, under ths cld
prarctice, 1 writ had been sued out withina yearand adsy
and returined and filed; that ix, such writ wilt sopport a .

subsequent vrit issued after that poriod withont 2 3ci. fa.
Or reviver,
[Chambers, Fobruary 3, 1866.)

A summons was obtained in this case to set
aside the writ of exccution against the goods
of tbe defendants, delivered to the Sheriff of the

fur the present and former writs (strongly sug-
gesting several previous executions). That the
shediff had sold goods, but that an interpleader
was pending as to the money produced by such
sale.

Osler shewed cause, and filed an affidavit 1o
the effect, that a writ of fi. fu. goods founded op
this judgment was issued on 17th March, 1858,
and was returned nulle bone on the 30th Apri) of
the same year. That on the 20tk September
fo:lowing a fi. fu. egainst lau 1s was issued, which,
on the 4th October, 1859, was returned, lands
on hand to the value of 5s. That ou the 5th
Octohery 1859, a ven. ex. and f. fa. for residue
against lands issued, which on 7th September,
1561, was returned, money made and no other
lands.  That on 25th September, 1862, a £
J:. for residue was issued against lands, and
was on 23rd September, 1863, renewed for twelse
months,—and on 6th April, 1865, was returned,
lands on hand to the value of 5s, and no lands
as to the residue. That or 15th April, 1865, a
ven. ez. and plur fi. fa. for the residue against
lands was issued, wifich on the 30th June, 1865,
was returned feci as to $286 80, and no lands as
to the residue. That on the 30th Jane an al. £
fa. against goods was issued, upon which the
seizure and sale spoken of above was made.
The last writ is the writ moved against.

Hector Cameron supported the summons.

DraPER, C. J.—A difference has been pointed
out between the language of the English C. L.
P. Act, 1852, s. 128, and sec. 301 of ourC. L
P. Act, in the Con. Stat. of U. Cannda. The
original enactment 19 Vic. ch. 43, sec. 202, was
verbatim the same as the English Act excepting
that the word ¢ one ™ was introduced in place of
‘e 3ez,” evidently by mistake of a copyist. This
mistake was corrected by sec. 10 of cur Cummon
Luw Procedure Act of 1857, which precisely
Why a change was
made in the consolidating Act I canuot surmise,
but I think it does not change the meaning.

‘he presumption at 1aw was, that if a year
and a day elapsed after the entry of judgument,
without execution being issued upon it, the
judgment had beer executnd, or the plaintiff had
relexsed the execudion—wherefore a sci. fa. was
necessary, to give the defendant au opportunity
of being heard against execation issuing. But
in Gilbert on Executions, 94 (cited by Parke, B,
in Simpson v. Heath, 3 Jur. 1127), it is said,
** but although there was a year and a dayto
execute & judgment, yet if there was exccution
taken out, and that was continuel beyond the

. Year there was no occasion for a sci. fa., for thea
, at common law there was a” (the learned Baron

County «f Tirnnt, on 80th June, 1865, for irreg- |
ularity with costs, on the ground that the same |

has been issued on a judgment more than six
yeurs old without a revival of the judgment.
The aflilavits in snpport of the application

shewed that the judgment was entered 16th |

March,

183S, and that the execution moved ,

against issucd on the 30th Juue, 1846, and that |
the erdorscient ou this writ directed the levy of |
interest ficin the 1Gth March, 1858—and $35 ,

corracts this, shewing it should be read a0)
‘‘presumption that the judgment was satisfied,
because there appeared an execution taken out
and it was the default of the minister that it was
net served;” and Porke, B., adde, ¢ the sub
stance of this then is, that if a plaintiff sue ot
process within a year no sci. fa. is requisite, but
if the year be suffered to expire without execa
tion'’ (i. ¢. of the process sued out) *‘he must
contiuue the writ down in the regular way."
In the present case the first writ of exceatiod
was issued immediately after the entry of the
julgment, and this writ was very soon afte
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retarned #ulla bone, and in little more than six
months from the entry of the judgwment a fi. fu.
sginst Innds was sued out, which by our statute
culd not have been until the return of the pro-
¢«ess agninst goods, and which writ could not

bave been made returnable in less than a year

from its being issued, and must be twelve mounths

in the sheriff’s hands before it could be acted

spon by a sale.  As to continuauces which weie
spuken of during the argament, they were made
wonecessary by the rule of Easter Term, 5 Vie.
No. 28, 2ud by the rule of Trinity Term, 20 Vic.
No. 25.

As long ago as the case of Welden v. Greg, 1
Sid. 89, the practice was stated to be,—that
sfter & fi. fa., or elegit, if not executed, n new
furi fucius or elegit may be sued out several yenrs
sfterwards without suing a sci. fa, provided
ibe continuances wio entered from the time of
the first fieré facias—which continuances might
then and for long aftervards be entered at any
time if the first writ was returned and filed,—
and now, as above shewn, such continuauces are
uonecessary ; and one sort of execution sued
catreturned and filed will support the awarding
of a different kind of execution afterwards. As

where a fi. fa. wns taken out within the year .

sd nulla dona returned and continued down fur
ereral years, and then a ca. sa issued. The
court said that if it wa~ & new c.ase tuey should
thick it hard to take away all writs of scire
fucias, but the practice had gone so far that there
83 o overturning it, and they beld the ca sa
regular: 2 Saund. 68, g. note, citing Aires v.
Hardress, 1 Str. 99. The effect of the new en-
scimeat is, that an execution may be sued out at
any time within six years from the judgment
sithout any pruceeding, by revivor or otherwise.
If during the six years a writ of execution is
sued out, returned end filed, the same conse-
quences follow, as if under the old practice a
writ bad been sued out within the year and day
and returned and filed.

Ithiuk, especially considering ihat not a year
pe.'ssed without an execution baving issued or
beieg current, the procecedings are regular, and
this summons must be discharged with costs.

Summons discharged.

Is 4 Cavse 18 Tur Couxrr Courr or Hurox
Ash BRUCE BETWEEY RUNCINAN V. ARMSTRONG

Babeas Corpus—Sufficienzy of uffidavits to hld 10 busl
Az arrest was made on the 2nd November, special tail pat
loon the 9th November, a verdict rendered sometime bee
fire the 12th December, & render by the bail on the 5th
January, an applicatiun to the County judge on the 2rd
January, and the discharge of that application on the 5th
J nuary, aud the final Indgment @ven sometino in the
1w ynth—an application, upon 1 Habeas Cornus issued
eathe §th March, 1o dircharge the defendant from cus-
tody beenuse the affidavit upen which the Sudge made bis
order to arrest were and are not sufficient o law, witl nnt
beenter atued, as it would have becn §f the afiidnrits had
D a nullity.
Ws*n a County judye has jurisdiction in the premises s
Saperior Cuurt judyre will oot fn general (if at all) ex -reise
R power of appeal by habras orrps. which was never in-
tended 3¢ n means of appealivg feom the disrotion of a

county jud, e
[Chamb 15, March 26, 1566 ]

The plaintiff, by his agent. Hamilton Biigh
JCenuor, wade an uffi lavit of debt on the 51t
Jetober, 1903, for the purpose of procuriag tie

!

order of the judge of the County Court for the

. issue of & capias to airest nud hold the defen-

dant to bail.

On the 1st November, the judge made his
order for the capias and that the defendant
should be held to bail in the sum of {102 62

The fullowing is un extract from the atffidavit
of O'Connor.

2 That I was told by Mr. Hyslop of Guderich
yesterday that the said John Armsiroug wus im-
wmedintely about tv leave Canada.

8. That as the agent of the said Robert Run-
ciman, I called on said Jobn Armstrong for pay-
ment of said note, that he promised to come
to Goderich and settle -~aid note; but that
he has not done w0 althuugh the time hns
long since eiapsed in which be was to do so,

4. Thag there i3 goud anld probable r1eason for
believing that the said Jubn Armstr g au ess
he be forthwith apprehewded is about to quit
Canada with inteut to defraud his creditors.

The affidavit of Robertson was,

1. Thet I am acquainted with Mr
mentioned in the aunexed affidavit.

2. That I tendered nu affidavit to snid Hywxlop
for him to make, shewing that Jobn ‘rmtreng
named in annexed uffidavit, was about tv quit
Canada with intent to defraud his creditors.

3 That said [Iyslop refused to make said
affidavit, solely on the ground that they were
relations; but shewed to me this depouent, that
be verily believed that eaid Armstrong was
about to quit Canada with intent a« aforesaid.

On the 2nd November the deferdsut was
arrested on the capias.

On the 9th November the defendants put in
special bail.

On the 5th January 1866, the defendint was
surrendered by his bail to the sherifi of the
United Couunties, and he has remained and stil
is in the sheriff’s custody.

Sometime between the 9th November and the
bth January thereafter, the cause was taken to
trial, and a verdict was reudered for the plaiutiff.

Judgment was, on or sbout the 12th December
1865. given for the plaintiff on the isue in fuct,
and on the dth Janunry judgment was given to
the plaintiff on the issue in Jaw against the defen-
daut; but the detendnnt has not yet been charged
in execution under the judgment.

(n the 2nd January 1866, the judge cf the
County Court granted a suinnnouns cailing un the
plaintiff to shew cause why his own order for
the arrest, and the capies sbould not be set
aside on the ground that they were wrougfully
obtained ; and that at the time of the issuing of
the order, no facts and circumstances were shewn
tosatisfy the judge that the defendnnt was about
to quit Canada with inteut to defraud any
creditor.

And on the 5to January 1866, the judge dis-
charged the summons hecause the drfendnot’s
counsel bad consented at the trisl to a verdict
being rendered fur the plainnif,

On the 8th March 1868, the defendaut obtained
a Iabeas Curpus directed to the sheiid of the
Uuited Counties to bring up the body of the
defendant  before o judge in Chawhers in
Toronto, ard onthe 16th March 1866, the : heriff
returned. that be has the body of the defendant
a: comman-led aad that the defendant wns

Hyslop



166—Vou. IL, N. S.] LAW

JOURNAL.

{June, 186,

C. L. Cham.]

Rexcrman v. Apustroxe—Trust & Loax Co. v. Dicksox.

[C. L. Cham.

rendered to him by tho bail on the 6th January
1866, since which time the defendant has been,
aod stiit is in the sheriff’s custody by virtue of
such render.

8. Richards, Q. C., for the plaintiff, contended
that the sheriff having shewn that he has the
defendant in custody under a writ valid on its
face, no enquiry can be made ac to whether the
writ wus properly issued or not. JIn re Cobbett,
8L. T, N. S, 631.

J A Boyd, for defendant.

The present application is not too late, it being
for a waterinl defect in the affidavit produced to
the judge, and on which he made his order to
hold to bail, it may be made at any time while
the suit is pendivg. Walker v. Lumb, 9 Dowl,
133 (per Patteson, J.)

The uaffidavits produced to the jddge are
deficient in rot shewing that the deponent
believed the defendant was about to quit Canada
or that he believed the facts stated to him; and
in not thewing what the facts and circumstances
were upon which any belief was founded, or
upon which the judge could form an opinion
Batemun v. Duan, 5 B. N C., 49; Graham v.
Sandrmelli, 16 M. & W. 191; Demill v. Easter-
brook, 10 U. C. L. J. 246.

A piisoner will be discharged when illegally
artested under the process of an inferior court.
Perrin v. West, 3 A & E., 405.

Waut of jurisdiction can be shewn by affidavit,
Builey's cuse, 3 E & B., 607.

Astoreliefgiven by Labeas corpus in the United
States: see Nelson v. Catto, 3 McLean's Rep.,
826; Jones v. KNelly, 17 Mass., 116; Bank of
Untted Stutes v. Jenkins, 18 Johnson, 305.

Apay WiLson, J.—Imust ficstly decide whether
by affidavit, *such facts and circumstances a3

—after an arrest on the Jud November, putting

in epecial bLail on the 9tk Nevember, a verdict |

rendered sometime before the 12th December,
the render by the bail on the 5th January, the
applicativn to the judge on the 2nd January, and

the discharge of that spplication on the 5th '

Jasuary, and the final judgment given somutime

in the same month,—I can now entertain an ,
, before stated, that the affiduvits are not void or

application upon a Laleas Corpus issued on the
8th March, to discharge the defendant fromn

custoly because the affidavit upon which the |

judge made his order to arrest, were and are

not sufficient in law (assuming them to beso,) to |

Jjustify bim in making the order.

' The judge bad jurisdiction over the cause, |
and over the person of the defendant; he had the |
power to make such an order to arrest, and the .

defendant could hut. moved against it in time,
on account of the supposed defects in the affida-
vits, but he did not do so till more than two
months’ after his arrest ; and after having put in
bail a.d baving a verdict rendered against him—
and then the judge determined that the applica-
tion to procure the rescission of the order and the
setting aside of the cupias was too late; or per-
haps more strictly that the defendant consented
to a verdict against Lim.

1f there had been no affidavit at all, or if the
affidait had been, or were & complete pullity,
the application possibly could have been enter-
tained, even at so late a stago of the proceedings,
and so long a8 the defendant continues in custody
upou tais capias; but I cunnot deterwine that

the affidavits which were produced to the judge,
were, and are an absolute nullity. They may be
imperfect and unsatisfactory, but I do not ssy
they are, I need only say they are not of that
character that I must now, after the lapse of
more than four moanths, and after all that has
been done in the court below, assume to exercisp
a power of review and appeal of 8o extensive 3
pature that will bring the whole County Count
business of the Province before & Judge in Chan.
bers at Toronto. I believe that a judge of the
superior courts of common law has a very great
jurisdiction in cases jof the proper description
and the case of Huwkins,* which was before me
in Chambers some short time ago was one which
I still think required me to afford him relief by
Habeas Corpus ; for in that case, in no way of
putting it could that arrest and imprisonment bs
supported ; he was a plaintiff, and was therefore
not within the section of the statute, which ap-
tlied, as it ytood at that time, only to defendants.

The jurisdiction, which did not exist in that
case, did, and does exist here; the complaint
is, as to the mode in which that jurisdiction has
been exercised. Inowdecide that what hag been
done is not defective, or at any rate notse defec-
tive that it amouats either to an abuse of juris.
diction or to o mere nullity. I am not, there
fore, called upon to say how far a judge of one
of the superior courts could properly act ins
case of the kind; but I may say that uniess |
am compelled to exercise such a power, I shsll
not do so, for it is an indirect, circuitous, and not
very satisfactory mode of appeal which was not
intended to have been, and has not been granted
from the decision of the judgos of the County
Courts.

The statute requires that the party shall shew

satisfy the judge that there is good and probabis
canse for believing that such person unless he
be forthwith apprehended, is about to quit
Cunada with intent to defraud his creditors.”
Now all this appears upon the affidavits in
question ; how much, if auy more should appear,
1 am not required to say. It is sufficient ss

a nullity. -

Ithink, therefore, this application must be dis-
charged with costs, which I fix at tweny
shillings.

TrusT aAND Loan Codpaxy v Dicksox.

Legal holiday— Easter Monday—Signing judgmeni.
The Crown offices should nut bs upeped tor busisesscd
Easter Monday, and & judgmoat sntered on that day ¥y
et aside for irregularity with costs.
[Chambers, April 9, 185

The defendant obtained a summons calling
upon the plaintiff to shew cause why the interle-
cutory judgment, signed in this causoc on the
second day of April Iast, and all subsequent pro-
ceediogs, should not be set aside with costs for
irregularity, as having been improperly sigoe
and taken for the following reasons : that thessid
judgment was improperly sigoed on Eoster
Mondy, being n stitutory holiday, and was not
signed or filed by R. D. Chatterton, the Depuly

€9U.C L.J.295; 10 Ib. 33.
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(lerk of the Crowu, and was gigned prematurely
aud before the time for plesding had expired
sther with or without the extra day tor pleading
diowed by an order of the Chief Justice of
Lprer Cannda of the 29th day of March lust, and
ws ircegularly and improperly sigoued, aud was
ot according to the correct or proper form, and
sssin form a fioal judgment in debt for debt and
damages, and was expressed in the singular in-
of the plural number, and should not have been
w signed in this suit where the writ was not
wpecia’ly endorsed ; or why the issue book and
wtice of assessment and service thereof should
not be set axide with costs for irregularity on
tie grounds aforesaid, and on the grounds that
the same were served on Easter Monday and too
late for the ensuing assizes at Cobourg; or why
tke defeudant should not be allowed to plead and
defend this action on the merits,

S.veral affidavits were filed touching on vari-
cus points referred to in the summons, But the
privcipal fact as shewn by them was, that judg-
meut was signed on Easter Monday, which it was
contended could not legally be done, and that
therefure the judgment should be set aside.

T. II. Spencer shewed cause. Easter Monday
isnot n dees non, and there is no statute abso-
wuiely requiring business to be suspended on that
day.  The only statutory provision is C. 8. U. C.
esp. 10, sec. 38, which permits but does not
require deputy clerks of the Crown to close their
ofices on that day. Any act which is ordinarily
dove ex purie can therefore bLe legally doue on
that day, if the clerk chooses to do it.

Dearer, C. J.—Con. Stat. U.C. cap. 10, sec. 38,
enacts, that except between 1st July and 21st Au-
pest, every dej-uty clerk’s office shall be kept open
oetween certain hours, *“ Sundaye, Christmas day,
Good Friday, Easter Monday the birthday of the
Sovereign, New Year's day, » «dany day appoint-
ol by royul proclamation for a general fast or
thanksgiving excepted.” On & noan-judicial or
nou juridical day an award of judicial process
or entry of a judgwment is void: Dedoe v. dip,
S W Jones, 156; Though bail may be put in,
o such business as is transacted at Judge's
Chambers, may be done: Baddeley v. Adams, 5
T R. 170; see also Figgins v. Willie, 2 W. Bl
Rep. 1186, and Sparrow v. Cooper, ib. 1314;
Worthy v. Palter. 5 Taunt. 180. ~ The Imperial
Stat. 8 & 4 Wm. IV. ch 42, is limited to holidays
wcurring in terzo time, but the Monday and
Toesday in Easter week are such bholidays.
There is an Eoglish rule of court making some
other days holidays, provided they do mot fall in
term (H. T., 6 Wm. 1V.)

1think our statute above cited must be con-
straed as declaring the specified days to be days
on which business 1 ot to be trausacted in the
Crown offices It is evidently not the duty of
tbe officer to attend, and the English cases show
ftrangly that the courts will not permit the doing
of business on 1 holiday to be made 8 means of
demanding incressed fees by the officers ; neither
%23 it meant to enable the officer to open his
faur to one and to keep it closed to another. 1
think the safest construction on all accounts is,
tobold that the offices are not to be opened on
that day.

a receipt of rents
has served notice of this applicntion upon the

In the present case the plaintiff has created

the difficulty by signing judgment on Easter

Monday. The defendant filed pleas at the open-

ing of the office on Tuesday merning, and the
plaintifl might have joined issue, served his issue
book, und given notice of trial on that day, as
the defendant, by an order of the 29th March,
had to take one day less than the usual time for
notice of trial.

I should be glad if this question could be

brought before the full court. but as I think the
plaintiff’s proceeding irregular I must set it aside
with costs.

Summons absolute. #

CHANCERY.

(Reported by MR. Cuartes Moss, Student at-Law )

PORTMAN V. SNMITH.
Foreclnsure decree—Change in stale of account after day
pp d jor pay {—Notice of moli Final order.
A plaintiff who goes into possession of the mortgaged pre-
wises and receives rents after the day appointed for puy-
ment by the mortgagor, is entitled tv a final order of
toreclosure without a new account being taken and a new
day for payment given to the mortgagor.
Semhle the plaintiff in such a case shuuld serve the mort-
gagor with notice of the motion for the finul order.
[Cbambers, April 23, 1866.]

The plaintiff applied for & final order of fore-
closure under the following circumstances : The
Master had by his report appointed the amount
found due to the plaintiff to be paid on the 2nd
of January last by the mortgagor, who made
default in payment. Upon the 8th of the same
wmouth the plaintiff rented the mortgaged premises
to a tenant, and had since reccived rents, for
which be gave the mortgagor credit and served
him with notice thereof. Notice of the applica-
tion for the final order was also served upon
him The cases of Constadle v. Iowick, 5 Jur.
N. S. 331, and Greenshields v. Blackiwood, Cham-
ber Reports, 60, were cited.

MowaT, V.C.—The case of Greenshields ~.
Blackwood, tbrows some doubt upon the authori-
ty of Constable v. Howick, where there has been
As, however, the plaintiff

mortgagor he may take the order.

Youxc v. WILSON ET AL.
D-f ndant nut of the jurisdiction—Subs'itational service.

Whers 1 defendant who was made a party to the suit in
respect of a mortgage held by him upou the lands which
forin the subject matter of tho suit was out of the jurisdic-
tion, but it appeariog that his solicitor has and always had
the mortgage in his posssssion, substitutional service upon

the solicitor was allowed.
{Chambers, April 24, 1566.]

The defendant Dunn being out of the jurisdic-
tion the plaintiff examined his solicitor before

one of the special examiners as to the where-

abouts of the defendant. It'appeared from the

depositions that the defendant was in (be East

Indiev; that the solicitor hud had no com.sunica-

tion with him in respect of this suit, and held

no power of attorney from him, but be had in
his possession the mortgagoe in respect of which

* Tacre has toen no appeal from this docision.~EDps. L. J.
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it became necessary to muke Dunu a party de-
feudaot, and always had possession of it from
the timo it was returned from the registry office.

Moss vow moved for an order for substitu-
tinnal service upon the solicitor citing Hope v.
Llope, 4 Nex M. & G. 342 ; Cooper v. Wood,
5 Beav. 391; Heald v. IIay, 9 W. R. 869 ; Iorn-
by «. Holmes, 4 Hare 301; Crookshank v. Sage,
Chamber Reports, 202.

Mowar, V.C.—After consideration granted
the order, giving the defendant six months from
the date of service on the sclicitor within which
to answer the bill.

ENGLISH REPORTS.

Lecoce axp Wire v. Tur Sovrtu-EasTerx
Rarnway CoxMpaxy

Foreign Commission—Custs of employing counsel— Practice.

In order to entitle the suc.essful party in an action to the
cost of employing counsel on a foreign commission it
must boe shown that special cir
such ewployment.

The action was under Lord Campbell’s Act for
injury sustained by the death of the plaintiff’s
son, who was kilied at the Stapleburst accident,
on the defendant’s line. A cummissicn was sent
to France to examine witnesses, and counsel
were employed ou that cummission by both plain-
tiffts and defendants The pluintiffs recovered
£400. On the taxation of costs the Master dis-
allowed the plaintiff ’s costs of the counsel who
attended the commission.

Murply moved for a rule calling on the defen-
dants to show cauze why the master should not
be at liberty toreview his taxativn, by allowing
these costs agaiust the defeudants. There was
no case either way, but the plaintiffs, finding that
the defendants would employ counsel, aud in
view of questions of law which might arise, ha 1
employed counsel, and having obtained the ver-
dict were cutitled to these costs.

BracksirN, J.—I am of opinion that there
should he no rule in this case. 1 am far from
saying that in no case of » commission to o
foreign part will costs be allowed. but the course
is so unusual that it must only be where some
special circumstances of the case show that it
was necessary. This is not shown here, and it
is not sufficient to coutend that us the defendants
employed counsel the plaintiffs were obliged to
do so without showing something special in the
case.

MeLLor and Suze, JJ., concurred.

Rule refused.

nees

GENERAL CORRESPONDENCE.

By-law— Imposing toll on non-residents only.
To ThE EpiTors oF THE LAw JourNaL.

GentLEMEN,—Can 2 township municipality
legally pass a by-law imposing toll on non-
residents using a road constructed in and at

the expense of said township for the purpose |

of assisting in the repairing of said road, and

exempting the residents of the township in
which the road is situated, it having been
originally built at the expense of said town-
ship. ..s this is a matter of public interest,
and about which different views seem to pre.
vail, I trust you will kindly favor with a
reply in the next number of your very valu-
abie Journal, and much oblige, gentlemen,
your most obedient servant and subscriber,

Tuoxas MaTuesox

Mitchell, June 2, 1866.

[We do not think the by-law, as stated by
our correspondent, valid.—Eps. L. J.]

MONTHLY REPERTORY.

COMMON LAW.

EX. May &,

Tanner v. Toe EcropEAN BaNK.
Bowrxy v. Tae SaMs.
Practice — Interpleader order—Special count —
Common Law Procedure Act, 1860, s. 12.

The fact of a special count for breach of duty,
in reference to the matter claimed in an action
of trover, beiog added to counts in trover and
detinue, does not prevent s judge from making
an interpleader order relating to all the counts
in such action, provided such order is just and
reascnable.

Best v. Hayes, 11 W. R. 71, 1 H. & C. 718,
approved of. (W. R. 675)

CHANCERY.

M. R.. Ix re Heriman’s WiLL. May L.
Foreign domicil—Legatees— FPayment of legacy.
A legatee domiciled abread may, if of age,

according to the law. of his place of domicil,

receive payment of his legacy, although a minor
according to the laws of this country, and a leg-
atee domiciled abroad may be paid his legacy on
attaining his majority according to the lawsof,
this ceuntry. even if be is a minor according to,
the law of his place of domicil. (W. R. 674.)

—_— —

APPOINTMENTS TO OFFICE,

NOTARY PUBLIC.
JAMES WATT, of 0l Springr. Esguire. Attcrney-at-Law,
to be)a Notary Public in Upper Canada. (Gazetted May 19,
66

18
CORGNERS.

JOSEPH A. FIFE. Esquite. M.D.. to be ap Assocais
Coraner for the County of PeterborBugh. (Gazetted May
5, 1866.)

GEORGE BRANT, of the village of Smithville, Esquire,
t0 be an Associate Corcuer for the County of Linculn. (G2
zetted May 5, 1866.)

—

TO CORRESPONDENTS.

“Tnoxas Mazneion"—TUnder « General C«nrrcsponden&’i'



