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PREFACE

This volume requires a few words of explanation. As intimated in the
last one, it was not at that time the intention to add to the number of the
volumes, but as soon as it should be considered advisable to continue thework, to recast and consolidate the whole into one. Circumstances, however
appeared to be against this.

'

The first volume has recently been reprinted, to some extent, at con-
siderable expense to the publisher, and the cost of a new and consolidated
work would be so great that it could only be undertaken, at present, sub-
ject to an almost certain risk of loss. At the same time there appeared to
be a pretty general demand for the continuance of the work, and it has
been decided, after much hesitation, to break through former resolutions and
issue another supplementary volume.

nf .J";7jJV«y^''«^
Period Of five years (namely from the beginning

of 1885 to the beginning of 1890), and a part of the sixth year ; and the
labor involved in it extends over some thirty-two volumes of reports. I say
the labor involved in it," because both the number of volumes, ami thework required tc digest them, have increased somewhat out of proportion

to the natural growth of the
.
jurisprudence, and considerably beyond the

necessities of the ca^e. All that is valuable in the thirty-two volumes
under anything like an organized system of reporting, could have been
easily contained in fifteen. Many of the cases are reported word for word
in two, some of them in three, and a few in as many as four different series
ot reports. To make a Digest properly all these have to be gone through asmany times as reported, but only one version can, or ought to be used If a
case IS found in four different reports it has to be prepared four different
times, the references preserved, and all but one discarded. This rot onlv
increases very largely the manual labor necessarily involved in making aDigest, but also the care and vigilance required to avoid repetitions of thesame case. And it is to be feared that with all the care and watehfulness
I have tried to give to it, the same holding will be found repeated in a few
instances, though not many.

Under the present independent system of reporting, also, the Membersof the Bar, or all those of them who take more than one series of reportspay for the same matter very often, twice or three times, as the case may'
be. It IS therefore a suloject of .ongratiilatiou all round that an effort i^being ,„ade at last to place the law reporting of the Province on something
Ike an organized and official basis. This is the system I suggested in !letter to the Council of the Bar over ten years ago. but which fwl found
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imposHible at that tinio to persuade the younger half of the Bar to adopt,
owinjjf to the price whicli all would he compelled to pay in the form of a
yearly addition to the Bar fee. This obstacle is now to a large extent
removed by the generous offer of the Quebec Government to grant such an
amount annually to the Bar as will defray to a considerable extent the
expense of preparing and publishing a sufficient number of volumes each
year, to give all that is really valuable in the jurisprudence of our Courts.
This will reduce the a.ssessnient on each member to an amount within the
reach of everybody, and remove the only real obstacle to the scheme. It is

to be hoped therefore that, within a short time, the law reporting of the
Province will be placed on such a basis as will avoid the grave difficulties I

have referred to.

Subject to these difficulties the present volume has been prepared on
the same system as the former ones, with such little improvements here and
there as time and experience have suggested, and will, I hope, like them
aid the practitioner in finding matter for his argument, and authority for

his impressions.

C. H. S.
Montreal, June Ist, 1891.

w
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8 acxm^:hs. ACCOUNTH.

ABANDONMENT.
I. CONTKHTATION OK DKCI.AtlATInlf OF,

HIT iSHiH.VKNCY.
II. Oi- I'uni'KiiTY.w. IIVI'OTIIKC.
III. Oi- HKlzniK. «<r KXKCUTION,
IV'. Ok Wukckkii V'k8hki,8, «<r IN-

HUKANCK.

ABATEMENT.

I. Of NnsANCE. see NUIHANCE.

ABDUCTION—Sec CRIMINAL
LAW.

ABSENCE.

r. Ok HiT8HANi),««MAmHA(iE CON-
TRACTS C0M.MITNITY.

ABSENTEE.

I. Action against, see ACTION.
II. Deiits of
III. Sekvice of Suaimons on, ace LE-

GACY FOKFEITUUE.
«

I. Action aoainst

1. Where the jurisdiition of the Court
in an action against an absentee depends
upon the defendant's pos.session of prop-
erty in that district the fact must be
alleged in the declaration and established
by proof. Soucy <t Lizotte, \'i Q. L. R.,
320. S. C. R. 188f>.

II. Debts of

2. An action does not lie against a
curator to an absentoe for a debt due by
such absentee. Lepage& Monier, 12 Q. L.
R. 9, C. C. 1886.

I. Of Delegation
PAYMENT.

II. Of Goodh Sold
III. Of Succession-

acceptance.

Payment—secof

.see SALE,
see SUCCESSION.

ACCESS.

I. To River Banks-
PROPRIETORS.

-ace RIPARIAN

ACOKHHOKIKS.
«

I. THANHFKU OF ««; THANSKER.
3. L«> priviU^gedc bailleurde fonds ne

pent pas rf^tn- transport t\ divimiinent du
'}. "

, V,,'^'*''"
' '•""'•ne Mflretii ilu pai' n\«ntdun bilh't pioniiHHoircauciuel raccpu'reur

nest pas nartie. Hiinnuc de'buehcc «fc
Beryeron, II Q. L. R. H8, a. C. R. 1885.

ACCIDENTS.

I. Damaoeb for, see DAMAGES.
II. Liability of Employer for. aeeMASTER & SERVANT. '

» iJl: J^''^""''''""^ °^ Landlord for, seeLESSOR & LESSEE. '

TV. Liability of Proprietor for, aee
NUISANCE.

oyrTw'^^io"'^ •**" Railways for, ace
RAILWAYS.

VI. Liability of Tenant for, aee
LESSOR & LESSEE.
VII. Proof of, aee MUNICIPAL COR-

PORATIONS.

" ACCOUNTABLE RECEIPT."

1. Meaning of, «ee EXTRADITION.

ACCOUNT.

I. Actio> to, aee ACTION.

II. Rendehino or

i. Une personne tenue de rendre conipte
de son administration, pent faire .son

compte sous seing privt^, en brevet ou
portant minute devant un notaire, j\ son
choix, et en charger le coftt dans son
compte. Mayer & Levelllk, M.L.R.3S. C„
lOOandlOL. N. :^71, 1887.

5. Et les charges de $75.00 pour un In-

ventaire et $75.(J() pour une reddition de
compte portant nunutes, dans une succes-
sion oh. le montant en partage e.st minime,
mais od les actes ontt5t6 longs et d(5taill6s,

ne sont pas exorbitantes et n'exc6dent
pas ce que permet de charger le tarif des
notaires. To.

6. Une reddition de compte doit 6tre
faite nominativement k la personne k qui
elle est due. (Art. 522 C. P. C.) Voght v.

Richter, 17 R. L. 610, S. C. 1880.

ACCOUNTS.

I. ACtiUIESCENCE IN

II, Settlement OF
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MAGES.
YKR FOB, tee

-ORD FOB, tee

ETORKOR.aee

AY8 FOB, tee
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CIPAL COR.

ECEIPT."

UDITION.

endre toiiipte
ut faire son
en brevet ou
notaire, k .son

Dfit dans son
VI.L.R.3S.C.,

X) ponr un In-

reddition de
nsunesucces-
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?s et d6taill&,
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ir le tarif des
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0.) VogM V.

5 A('(^nKS('EN(!E.

I. AftjriKW KNCK IN IIY I'.WMBNTH.

<. (jiicMtion "f )H(|ni«M<eii((- in iict'oiintx
lis Miicci ii|M,„ |,v piivnu-rifs and orlu-f

M7-1,."' "'''•Knihon at viiHoiis pciiodH.

•ttL. ('. .1.(1(1, Q. H. IHHN.

n. Si<rrri.i<:.VKNT on-

H. Hflil. nmruiing the jiidKin«nt of the
(ourt l.,.|„w, that if a mandator and a
niamlalary. lalH)UiinK iind.-rno lomil dis-
ability ionic to an ainiiahlc Hcttloniont
alHJiit th« lendt'iinK "f «i> account due »)y
the mandatary, witliont vouchers or any
formality whatmH'vcr, such a rHndorinR
of /iceonnt is perfectly legal, and that if
sul'Heqnently the mandator di8coverHa>iy
errors or omJHtiions in the accoimt his
recourse against his mandatary is by an
action en redreHmment d,- rnmpte, and
not by an action aaking for another coni-

V M .!ir.'"""^-
f'^flm,i4- V. Sleph,;iH, 10

I8OT"
"" ^" '*'!'• ^W'Su. Ct.,

ACCRETION- Ncf; OWNERSHIP.

\(T|(>N. rt

'her husband and against her husban.l
assisting her. she, asslMlcd by her bus
band, having declared, in the d,.,.d of
«c(|ni.siii,,„ ,,f tlie inuuovable then Mubierf
lotbat legal hypothec, that thcv were so
s<'p/irat.>d as to property, the proof of the
piojier notice biiving been given to the
registrar consisting „f ijie fact that, in
MS <;eitillc,ite. on tlic aiitbcntic copy of

' "' .!"''K nl. (be registrar states^llmt
the Miinioy.il)le in (piestioii is charged
with the bypotbee resulting fr,,m the
.jujlginent

:
and no olijection ha ving been

taken in either court, eitlieras to the in-
tufllciency of fbe pi„„f „r the noticBHaving heiMi so given, or of the proo: of
such separation as to property: //rlil
Miaf, in accordance with a well settled
linisprndence in all courts of appeal thislourf will bold such olijections to have
leen waiveil

; and, that, as to tiie oroof
ot such novice to the registrar having
been given, articl.7;!S ('.(•. p. i„ f„.i,„!^fane evidence o ,,at fact ; Piinhul v.
UrtHHon, y L. \. '£Mi, S, V. H. \HHt\

ACCROISSEMENT—See OWNER-
SHIP.

ACCUSATTON.
I. AcTR DK.t'o/c CRIMINAL LAW In-

DICTMENT.

A «i..o^-^*'-^"'^^ ''"'* KAI.8E, nce DAM-

ACHALANDAGE — Voir GOOD-
WILL.

ACKNOWLEDGMENT, scr EVID
EN(;e, AoMiBsioNa

ACQUIESCENCE.
I. By Failure to Object in Time.

|

II. In Accounts, tee ACCOUNTS.
III. In Judgments, tee JUDGMENTS,

i

ANCE^^
^'wsuKANCE Claim, tea INSUR^ I

.J;,S'*^
Failure to Object en Tkmpsi

UTILE,

9. In a hvnof.honnuT c>/^>;n„ u„ j __ _
'

ACQUlTTAL-.SVv CRIMINAL
LAW.

ACQUITTANCE-Nee PAYMENT
RECEIPT.

'

ACTE AUTHBXTIQUE.

LA^PaIx""
^^ ^^ ''^'"*' "^^ HE88ION8 DE

10. Le certificat donn»5 par ie iuire des
sessions de la p^ix, constatant qu'un can-
tion

J
inir la coinparution d'un prisonnier

avait^te torfait par la non-compaintion
de ce dernier, est un acte anthentique (iiii
ne pent fitre contredit que par la voie de
1 inscription en forme. Regina v. Saint

m im)
^^'"'"''"""' ^^- L. it. 5 S. ('.

ACTE D'ACCUSATION - mV
CRIMINAL LAW Indictmknt.

ACTION.

I. Against Absentee,
IT. Against Consorts.
III. Aqaticst Customs Opptcf"

judgment, enregistered with notice to the i
IV. Against Person in Chabqe opregistrar, and against a married woman, I

Goods Seized.
ijhabqe op

as being separated, as to property, from
| V. Assumpsit.
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7 ACTION.

VI. Between Consorts.
VII. By Doctor for Services.
VIII. ByPather for Injury to Child,
IX. By Husband and Wife.
X. By Tutor.
XI. By Widow.

EXEOUTORr"'" "'"""'^"^ "^' ^"^

XIII. Details of
XIV. En Bornage.
XV. En D^nonciation de Nouvel

XVI. En Garantie.
XVII. En Nom d'Autrui.
XVIII. En Radiation de Tithe.
XIX. En Reddition de Compte.
XX. En Rbmbre.
XXI. En Repetition de l'Indu.
XXII. En Rjsolution de Oontrat
XXIII. En Separation de Biens.
XXIV. En Separation de Corps.
XXV. En Separation de Corpsde Biens.

XXVI. For Penalty.
XXVII. For Seduction.
XXVIII. For Tithes.
XXIX. Hypothecary.
XXX. Interest in
XXXI. Incompatible Grounds op
XXXII. Joint
XXXIII. Neqatoire.
XXXIV. Notice of, see BAILIFFLiability op.

"'^^^c r

,

XXXV. On Foreign Judgments.
XXXVI. On Foreign Contracts
XXXVII. Petitory
XXXVIII. Possessory
XXXIX. Pour paire prendre titbb.
XL. Privity op
XLI. Pro Socio.
XLII. Quantum Meruit.
XLIII. Qui Tam.
XLIV. Quo Warranto.
XLV. Real
XLVI. Redhibitory
XLVII. Right op

Where arises:

XLVIII. Suspension op
XLIX. To DficLARE A Judgment Exe

C/XJTORY.

L. To Verify a Receipt.
LI. Union op Causes.

I. Against Absentees.

ACTION. 8

I.field A- Hardee, 18 R. L. 42, S. (;. 1884.

H. Against Consorts.

I dl't ^,';; 1'^ '^"'
'^V^'""

;''"">''ht t" "''tfii'i ^joint and soyoial (tondenniation against
!
L. .•ind Ins wife P., who were vounnni^Hnnh^ns a„^ th. .j„dKn..,nt was renderedm that forin. Pemlentvlitv, P., obtained a

n?er;o'.Tt ^''''Tl^^
""f in iulditional

I'''>Vt;7'»'''^<i- '"i.tl the fact was admitted.

..T„ . J
'" ,'^"^'«w, that the judgmentwas bad. and must be nnersed. CorMine

V. Ltsotte, 30 L. C;. J. 244, S. C.R. 188(1

III. Against Custom House Officer.

13. La preserintion de tiois moisdtabhe
par e statut 40 Vict. ch. 12 (1883) «mte!
Z^nnr ' ?T '''^- tlouanes d I'encontredes actions intenWes centre tout offlcier

d«L r
""'"'• P"'"; <=^ ^l»'"s aurpnt faitdans lexercice de leurs devoirs ne

r^S?}'^"^^
qu'aux actions en domraages.

Lanctot v. ytyan, 1888 M. L. R., 4 S. C. 59.

OoJ^is^SmzED.
''™'°^ ^"^ ^'«^««^ °^

i
14. Action by Plaintiff, alleging that

,
Defendants had unla^vfully soil and con-verte^ to their own use certain effectswhich the Plaintiff had caused to blseized in another case under a miisie-
aagerve and which the guardian hadplaced temporarily in the charge of the

;

present Defendants ; and praying thatthey be condemned to pay the valueof such effects to the extent of thi
I

balance due to Plaintiff on the judgment
luamtaining the aaUiic-gagerie. Held, notdemurrable. But on tlie merits subse-
quently dismissed. Morris v. Miller et

I N 87, iS!^"'' ^" ^' ^ ^- ^- ^'^^' ^^ ^^ ^^

\

V. Assumpsit.

15. Where Defendant refused to takedelivery of goods purchased by him onthe ground that the goods were inferior
to purchase and Plaintiff brought actionfor goods sold and de!ivered-lyeW thathis proper remedy was to have tendered
the goods and then sued for breach of the
contract, and j^ the goods were proved to

tn h» f/:'*""
*.° ^^^^ *¥y ^e'-^ represented

R.}^^^^?T'°?i
was dismissed. Moore &

I

Buttera, 30 L. C. J. 32, Q. B. 1868.

VI. Between Consorts.

16. Dans une action, entre mari et fem-me, lorsqu'il ne s'agit que d'une questionae .trais, chaque partie devra payer ses

Q%': 1^" ""^'"^ ^ Corbcille, iFi L.
»'

m-H«;,f^ar;rP?".*'?T"*-''"'" fi<5fendeur r(5-
1 J"- By Doctor for Accountsidant aux Etats-Unis qui n'a nas af^i ! Services.

assigni5 personneUenient. ser.i
pas

renvoy^e

for

sur exception d6cYinl'toirer'si"le'deman!
i <.Jh ^" i^uJei-'iu appel6 pour donntr ses

dcui



ACTION.

'harge of

ACtlON. 10

XIV. En Bobnaok.

C. C. 1880.

lade; et duns ime action pour service i

professionncl, il sera cru ii son serment I

pour
! nonihreet lan<5cessit»5 des visites i 2S na»c ....

.notion pour I'liomologation du rappor!de larnenteur expert nomm^ pour S^li!ni.ter fes lieritage.s des parties et de a
I

notion pour I'liomologation du proc6*
I
verba de larpenteurquia fait le bornaRe

VIII
Child.

By Father fob Injury to

18. Le p£!i-e peut, en son nom personnel
poursuivre pour injures faites i\ sa fille
?^"«"'"«- Bonchardx. Charctte, 10 L. N

IX. By Hltsband .\nd Wipe CommovA8 TO Property.

foif:
°*"'' ""^ "''-1'"" ^" domnirtges pourtorts corfjorels ,\ une fenime marines<>us e regi„,e de la comnunmut«5. la fe nme et son man peuvent toiis deux 6trecemandeurs dans la cause en leir malitlde communs en bien- ^*- '- '-" 'IH'^'i.te

conclusions demand
clam^e soit payde .1 u. iemme est^ndifft^"

X. By Tdtor.

.... ...». wv. I iM iieiiieurquia fa t e bornaee

est ,rA;p"rh
'"'''"* "'"^ ii<5clarationqu'ellI

ron T/
'"/'"^^ H'livant I'ordre^de lat^our. riiurnton v. Trudph '*) T r< r

202, Q. B. 188(5. ' ^ ^- ^ • •'•

27. L'omission d'aniiexer au rannortd un arnenteur charge de faire la iC'
tat.on cies h^ritages^des parlies, dans meaction en partage, les nieces mnH,. fV.!

B«UT.e est indiffe?. \.n y^,\^'^J^^'^'^^^ion bion, les parties peuvent produireelles-memes au dossier ces pi&esT cI
d(5flnitif.

.-.„^., .m uu»aier oes ni
lapport de I'arpenteur n'est pas
et

1 une ou I'autre des parties ou toiitesdeux peuvent continuer l'enqu6te dontce rapport ne constitue qu'ur premierte^moignage au dossier. Pn.-n...,^,r^^:J'.??•£- P--'te en do^mages-int.- ^Se"^. '^^S!'^^,^7^-«. ^..c Hvjuisiiiie en m
jote^unefw °"^ d'une fllle mineure, I hrlq.^sreI
paternitf^ef n!^*""*^ ,^" declaration de .

104. Q. B. 1887.pacernitj^ et pension alimentaire de IVn I <»» t„ i \ . .fant, ne neut Af,r« «„„..4„ ^.""'.^ "^ ' «"-
1

28. In order to bring and maintain anlot boundarv if iu ..,.. .

*«„Z f'="'""'i aumentaire de ren

ffd Lr. Ta ^'"^ P"^''^^ P"'- «n tute,^;

nature ilf«nf"p""?.P°'"'«»'*« »^« cettemiture il faut I'assistance des n^re et

deK*/ •'^."''det'iut, dututeuroi^di^aire

dommige'Strltfen'll""' '^''*'""° «"

477, 1888.
'^"'^ ^- ^- R- •» S. C.

XI. By Widow.

doti^a^^s^ •^o^Xt^pril'^rT^d^''"^^
niari, &T'empIoi du dJfendeur^f r,-^*!

^°"

nc^cessaire quelle ind^u" la da e et I'^tfdroit de son mariate • il siifni V i/*^"-
d^crive comme veifve'de so^ H?."?"^

'^

McMakon v. /.e«, m! L. R. 71 c! TO^lsg:

XIII. Details op

j
leiec aes deux, il 6tait n^cessaire que I'ui]

aoHnn «f iV^ A '"'•"». '"^"t' maintain anaction of boundary, it is netussary to bein possession, under c1.-v i of ownershinof the body of the property for which
P'

na?;,&^^|,et'^.!irr^s^onTtU".s''eT
perts. pour fafreun plan des hirSes des"

EivLlm'd^^"'^'"
^""'•^ P^'^tentiorrTs!

« ,.ol,\? '
."" ^^- "".^^ arpenteurs peut, outrele rapport conjoint fait avec I'autre fairem rapport sp,5cial, et ce rapport spSne sera pas rejet^ comme irr/guliers il contient des explications ndcesfaWpour permettre au tribunal de determine;

b,'?;?^
*'""

'l^
'*' '^"'^ q»" doit diviser lis

288, and 14 Q. L. R» 'M7, Q. B. 1888.
30. Et le placement, par arpenteur dedeux borne« avec procJs-verbSl, dans'uneIigne, pour en d»5terminer la course onalignement indiqud, d'une maS ner"nanente, lu lig„e qui doit diviser cesterrains non-seulenient k I'endroit of. se

llurnPJ-^r
d?tes bornes, mais sur toutela profondeur des heritages, et A moinsd une possession contraire ^tablie la do?

pose la possession sur toute la profondeurdes lots jusqu'A la Iigne dont les dftesbornes indiquent la course, et cette nol

7re^c?XTtir' ^^"'•^'^'' »'-' ^^^

un
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m !

ou 1 autre d'entre elles eftt rocom-s ji une
action en bornage, le.s tVais de Taction on
bornage, tant sur la deniando (nic sur la
defense, doivent otre consideivs coninie
frais necessaires faits dans rinton't des
deux parties, ct etre divises cgaluniunt
entre elles. Ibid,

;S2. Lorsqu'unc propciete a d(ijii ('((>

oorn6e, h frais connnuns et du consonto-
nient des deux parties, losiiuelles ont
sign6 lo proc6s-vei^)al, IV.iedf; ces parties
ne ponrra deniander A jn voisin un non-
veau bornage sans :int5guer des raisons
s6rieuse8 niontrant Tinsuffisance ou I'irrtJ-
gularito du premier. Nadcan v. St Jac-
ques, M. L. K. 1 S. C. W)2 et 8 J^. N. 220.

iii. Jugenient rt^fornie (piant aux fiais
excepte ceux de factum qui a i^te rejett^
du dossier parce qti'il contenait des obser-
vations irrespectueuses k I'lVard du iuKe
de preniii^re instance. lb.

34. Sur une action en bornage, la Oour
Superieure ne pent ordonner k un arpen
teurd aller placer des bornes, pour divi-
ser les heritages des parties, sans, en
mfime temps, designer les lignes qui
doivent s^parer leurs li(5ritages, et I'en-
droit oh seront plac(5es ces bornes, I'ar-
penteur que nomme une cour avant d'a-
voir d<itermin6 la ligne de separation
n 6tant qu un expert charg(5 de faii-e ran-
port sur I'^tat des lieux, et d'indiquer
1 enaroit ou, dans son opinion, la ligne
doit 6tre .^tablie, et ce, pour dclairer la
Cour, et la mettre k nuhne de dt5terininer

T ]^^^ t'f'^J!^^'^^'' ^'- Lnrividre, 10 U.
1-1. -H//, <q{. JtS. loSK).

35. Aux termes de Tarticle 504, C. C
lion seulement les frais de bornage menu'
doivent 6tre communs aux interesst%
mais aussi les frais de la deniande en bor-
nage, lorsqu'elle n'est pas contestt'e et
qu il n y a que les frais de litige, lorsqu'il
y a contestation, qui doivent etre laissi^s
a la discretion de la Cour, et doivent etre
supporttis par I'une ou I'autre des parties
ou divis^s entre elles, suivant les circons-
tances. lb.

princij)al ef
etre intentee

XV. En DiiNONciATioN de Nouvellf
CEUVRE.

'M. That the action en dt'nonciaHon de
noui;elle ceivvre may be taken at anv stage
in the erection of the works complained
of. (1) Crawford tfc Protestant Hospital
for the Insane, M. L. R. 4 S. V 215, 1888.

XVr. En Garantie.

37. Un defendeur, dans une cause, i)eut
appeler en garantie une seule des person-
nes,tenuesconjointementetsolidaireinent
A la garantie, etiju'il n'est pas tenu. avant
de proceder contre I'un d'eux ou plusieurs
d entre eux, de mettre en cause tons les
garants tenus conjointement et solidaire-

'

ment Ross v. Ross, 14 R. L. 1 Q. B. 18R4. i

.«. Le d^lai fixe par I'article 123 du Code '

deProc(5dure Civile, pourappeler garants,
I

n eat nxu qu on faveur du demandeur
j

(!) lu itppciil.

1 action en garantie; peut
en tjnit teiuj)s avant le

;,iugenienf diSHnitif sur Tact ion princiijale,

;

en par le garanti rapportant la difference
des frais. lilackburn ct lilaMnirn, 11 Q.

!
L. \\. 170, S. C. n. 188.-,.

^
.'«). II y a lieu lY la garantie ccmtre I'iic-

tion en bornage, loi-sqireile conttent en
nu;me temps des conclusions ix'titoires.
Ibid.

40. Dans I'espece actuelle. Taction prin-
cii)ale est en meme temps jietitoire et en
bornage, et la defenderessc; en garan-
tm est Icnue de garantir le demandeur en
garantie contre Taction principale. Ibid.

41. p. etant endette k R., fit consentir
en sa faveur, une obligation par un nom-
ine F., pour le niontant do sa dette. II
prt'tend que le montant lui otait alors dft
pai F, Plus tard, D. paya la crtianco de
K., et so fit transporter Tobligation de F.
). transporta ensuite cette obligation k

l-i. qui poursuivit R. comiuo arriiire-ga-
rant, pour recouvrer le inontnnt de Tobli-
gation de F., all^guant ([ue, lorsque R.
avait transportt^ Tobligation de F. a D.,
il avait iSt6 paye du montant de cette
obligation, et que cons(5queninient, coiii-

i

me garant, il (Stait tenu d'en payer le

I

montant. R. plaida que L. devait d'abord
:

(liscuter F. avant de le poursuivre, et que
I

1 obligation de F. lui avait etd donn^e
I

coinme garantie collaterale. pour la dette
j

de U., que c <5tait par erreur qu'il Tavait
;
tr;insport<i k D. et qu'il n'avait jamais eu
valour pour cette obligation—,/(tg^, (ren-

I

versant le Jugement de la CJour Sup(5-
neure) que L. n'avait pas d'action contre

,

R. Roy v. Lepage, 14 R. L. (H Q. B., 1885.

42. Lorsque le vendeur et les acheteurs
dans un acte de vente sont poursuivis
c()ii.)ointenient et solidairement pour faire
declarer quo par fraude et collusion le (lit
acto a dte simul(5, le vendeur ne i)eut
appeler en garantie les acheteurs, soh co-
d<stendeurs, sur le principe qu'il n'a lui
conimis aucune fraude ; car, dans ce cas,

i

action principale sera deboutee quant a
j

un
; et, s il y a eu fraude commune, le

^

vendeur n a aucun recours en garantie
contre ceux qui auraient avec lui particine
k la fraude. Bcnoit v. Brunean, M. L. R

' 2 S. C. 82, et L. N. 122. IS&J.

i3. Qu'une action en garantie intentee
par un assurt^ contre Tagent d'une compa-
gnie d assurance bas(5e sur le fait que la

;

compagnie a plaide que Tassuro iTavait
pas pavt5 la prime £i Tagent, serarenvovi^e.
^arrf <fc British Assurance Co., 14 R. L.
138, S. C. 1886.

1
'^1 m'J''^ ^ ^^^^ ^^ garantie en niati6re

ue dOlit
; en consequence un hommo

do police (private detective) poursuivi endommage pour fausse arrestation, n'a pns
de recoui-s en garantie contre celui pour
le compte diiquel il a fait Tarrestation.
CoHvrette v. Fafieij, M. L. R. 2 S. C. 42;ietIOL. N. 30. 1886.

'

45. The maker of a promissory note
^'^"""fchy dilatory exception stay the
siut of the holder in order to call m the
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iM. I.. K. ^ h. I
.
i7H, and iJ L. N. .«».

|
entitled to a judgment of the Court, or-
dering the Defendant to produce a sworn
account supported l)y vouchers, and
ttieretore his action has heen iinproperlv
disiniHsed. /h. lil L. V. .J. 270 and 12 ^. (;.
Rep. 4(1(). Su. Ct. 1S8().

46. An action in warranty can lie

hrought after the expiration ofthe delays
fixed hy articles 128 and 1()7 of the Code
of C'ivil Procedure, hut in such ca.se
the suit cannot he stayed therehv. Cliar-
Irhois V. liahij, 11 h. N. 210, 8. C.'l888.

17. In such case, however, the principal
demand and the demand in. warranty
may he adjudicated upon together, if it

can' he done without retarding the prin-
cipal demand, /hid.

IH. Lois(iue le defendeur en garantie
ri'fuse de prendre le fait et cause du
demandeur en garantie, il ne pent hii
oppo.ser (pie de.s moyens qui auraient
pour eifet de le decharger de la garantie,
et line defense contenant des moyens
(pii tendraient a faire lenvoyer Taction
principale sera rejeti^e, <iuant k ces
moyens, sur reponse en droit. Boxtdremt
V. Jarret, M. L. 11. 5. S. V. 200. 1889.

XVII. Ex NoM d'Autrui.

49. That a receiver, duly appointed and
authorised under tlie laws of Ontario to
represent in judicial proceedings a cor-
poration (in liijuidation) domiciled in that
province, may also appear in his (piality
of receiver in judicial proceedings heforc
the courts of the pi'ovince of Qtiehec. i

Gi/cs CH quid. V. Fancuf. M. L. 1{. 1 S i

V. :^22, and 8 L. N. 245.

com

XVni. Ex Radiation.

50. Recourse wliere error has heen com-
mitted in the description of an iiiiinov-
ahle sold. Murray & Burland.,'A2 I. C T
l&j, Q. B. 1888.

i-'..J.

XIX. Ex Reddition de Compte.

51. L'action en reddition de comiJlc est
donnee aux cr^anciers de la succession
eontre 1 heritier hemSflciaire pour lui faire
representer tons les hiens de la succession I

et le taire condamner personnelleiaent '

s|il y a heu, mais sans prejudice a Taction
directe pour le faire condamner cs-qualito i

d heritier heneficiaire, et faire saisir et
jyendre siir lui des hiens de la succession.

rrudel & Lefendrc, 15 R. L. 170, a. C. 1885.
|

52. A judgment ordering an account to-
ne rendered is a condition precedent f o a
discussion of an account produced hefore
the making of such order. rJHeurexux- k
Lamurr/ic, 9 L. N. 878 S. C. R. 1885.
m. Les parties ayant lie contestation

sur le inorite du compte-rendu, il n'v a
plus heu i\ se plaindre des dt'fauts de

uo]\'' o".^i- '^^"'"Pte- Jl^id. 11 Q. L. R.
•5+- y. rs. looii,

54. But held, in Supreme Court, re-versing the iudgment of the (^ourt ofWueen s Bench, dismissintr the PLointiff'-:
.Mchon, and : i , ringthe rudgment of theourtotRe, ev, tliat although the par-
ties h.ad jointu issue and lieartl witnesses
to prove certain items of the unsworn

.
^Vhel•e a orincipal, during a long

'seof years, lias accepted without any
objection the accounts rendered hy his
agent of his administration, he is not en-
titled to sue for a complete account of the
entire period of administration. Where
errors in the accounts rendered are dis-
covered suhsequently, the proper pro-
ceeding IS an action m rrforvmfion de
ccmipU; asking that such errors he cor-
rected, and that the halance clue he paid.
StephcVH d- Oitlespie, M. L. R. 8 Q. B 107
etlO L. N. :571, and 14 S. C. Rej). 70S), 1885.

.j<). LorsqiTun procureur ou un execu-
teur testainentaire rend compte en jus-
tice, et que dans les dispenses d'admi'nis-
tration, il charge divers montants pour
reparations aux immeuhles adniinistre^s,
1 oyant compte ne pent dans ses dtihats decompte n adniettre de ces dites dt^penses
qu line somme en hloc, moindre que celle
reclaniee, mais il devra declarer quels
Items il adniet, et (piels items il conteste.
iyVn/er et «/. y Leveilt^, M. L. R. 1 S. C.
462 et 8 L. N. 848, 1885.

57. L'action en reddition de compte ne
se present que par tiente ans. Bertrand& Sarrasm, 29 L. C. .J. 2J)(), S. C. R. 1885.

58. A ddfaut pai' le defendeur de rendre
compte dans le delai fixe par le jugement
qui lui a ordonne de rendre compte, le
demandeur pent suivant la pratique
sinvie avant le Code, faire condamner le
defendeur k lui payer une cer*;aine sofnme
pour lui tenir lieu de reliquat de compte.

59. An account, written in lead-pencil,
and in the form of that produced by the
rendant compte, will, on motion, be struck
fiom the record as informal and insulfl-

o"'J'.*-,oil,'''^''^'"
"^- ^««'"«d. 12 Q. L. R. 108.

^. C 1886.

00. Lors(iue, par iint reddition de
compte, il appert un reliiiuat, en faveur
du demandeur, le reiidant compte nepeut

,

empecher Tayant d'exiger provisoirement
lopaiement de ce reliquat, et retenirce
rehquat, justprit ce qu'il soit adjugi'i sur
les frais, dans la cause, pour Temployer
au paiement des frais auxquels IVivant
pourrait fitre condamntS. Peatman v.
Lapien-e, 18 R. L. lit S. C. 1889.

01. II est d'usage dans les actions en
reddition de compte de condamner le
eomptable tV payer par provision unesomme quelconquc sauf a renouveler la
condamnation jusqu'A ce qu'il ait rendu
compte, ou k le condamner de suite au
paiement d'une somme egale, ou exc^dant
le niontant des sommes dont il est apnc!<5
a rendre <'ompte, et ce pour tenir lieu du
relmuat de compte. DorUm k DoHon,
18 R. L. 645, Q. B. ISJIO.

62. Une action eu reddition de coiupte
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peut 6tre mtentde centre un mandataire
pour certaines soniines d6teimin««es que
ce mandataire aurait re«,ues, ct il n'est
pas n^cessaire que Taction en reddition
de compte soit pour un conipte gtineral
de radministration. lb.

» » "

XX. En UtuitHi:.

*®' .4 vendor, seeking to give effect to
a right of redemption, and who merely
makes a tender to the purchaser, not
followed hy consignation, does not there-
by acqune a right to the revenues of the
property if the purchaser refuses to re-
trocede. A consignation, to be effective,
should be m&Af^, partieappeUe, at a place
and time, and with a person, duly cfesitr-
nated to the holder of the property. More-
over, in the present case, the tender was
insiifflcient in amount. Fouitiierv. Leaer
M. L. R. 4 S. C. 2:^3, 1888. ^ '

» ^-.J" Appeal held, that, le vendeur a
faculty de remdr^ qui veut racheter son
immeuble, ne peut demander les revenus
in « 'i" ^i^^^*^ ^" possession du prix. Th.
19 R. L. 388, Q. B., 1890, and conHinied inSupreme Court, 14 S. C. Rep. 314, 188.

XXI. En RiSpktition DE l'Indu.

65. Le paiement du niontant demands
par line action et le jugenient subst^quem-
ment prononc»5 pour les frais ne font pas
Obstacle k une deniande en r«5petition du '

surplus anttSrimirement payc--, et <iui avait
d^s lors .iteint la dette. Mulholland tfcMorrmon, 11 Q. L. It. 35, S. C. 188:^.

66. An action lies to recover back ins-

«^f'iH^^*S?''?.P"''^ '" error. C'it(^ deMontreal & Walker, 29 L. t:. J. 296, Q. B.

I

e""!"?"'\dan8 le motif qui I'a engage h payer
cette dette, si d'ailleurs la d!^tte exVtalt

R L!n5?s. aim}''''
'^' ''""^'«^' '^

19-A ff'';''"" <^'ho is sued for a debtwhich has been already paid, and who,being unable at <he time to prove payl
ment, allows judgment to be oMained
ex-parte, and pays the amount of thejudgment has a right, on establishing
the fact of the prev:cus payment, to re-cover the an (1 1,1 so paid, and the ex-
ception of diosejygee cannot in such casebe opposed to the demand. Eohdt v.
6o0?io?i, 11 L. N. 186. C. C. 1888.

71. Un individu qui a lou6 une niaisonou 11 reside avec sa famille, et oh il tient
uneecoleconduite par plusieurs institu-
teurs, et frdquent^e par un grand noinbred dkives, et qui a pay(5 au propri^taire les
taxes qu'il slStait oblig(5 de payer par le
bail, et que ce dernier a nayj5es h, fauto-
rit6 municipale, n'a pas de recours, con-
trece propri^taire, poursefairerembour-
ser le inontant des taxes par lui payi^es

;

parce qu'il serait exemptti du paiement
des taxes, sous lea dispositions 5e la sec.

T^^B /i^T?- 1'' ^^^ Statuts de Qu«51>ec, de
i»/H, 41 Vict., et son seul recours, s'ilen a un, est contre I'autoritt^ municipale.
Broicn v. Mou-at, 16 R. L. 170, S. C. 1888.

XXII. En RitrsoLUTiON de Contrat.

67. Le proprietaiie d'un immeuble ven-du en justice a Taction directe pour se
faire rembourser le inontant touchd, en
vertu d un lugement de collocation, pour
une dette hypoth»5caire ant«5rieurement
acquitt^e et .5teinte ; et il peut conclure
que le remboursement soit fait au sherif
qui a fait la vente, pour le montant 6tre
ttistribu6 k ses cr^anciers ; raais les ln^ri-
tiers colloqut5s, pour une dette hypoth(5-
caire ^teinte par !e naiement qui en avait
6t(5 lait k leur auteur, ae sont pas solidai-
rement tenus k son remboursement. Thi-

im ""' ^^"^^'^'^' 1*^ Q- L. R. 175, S. C.

68 Assessments voluntarily paid, in
accordance with a duly homologated
as.sessment roll, cannot be recovered from
the corporation, withoutalleging specially
that the payment was made throujrh
error of law or of fact. The sending of a i

tax bill, accompanied by notice that if

!

the same be not paid within fifteen days Iexecution will issue, does not constitute i

compulsion. Hmght v. City of Montreal, '•

o^^'^^^Ji°^^ \- ^^^il '>f Montreal, M. L. R i

3 S. C. 05, and 10 L. N. 142, 1887.
|

^. Celui qui paie volontairement la

'

dette d un tiers, ne peut r6p6ter le mon-
tant par lui pay^, parce qu'il y aurait

i2. L action r^solutoiie intentee par un
acquereur, parce (|ue le vendeur est inca-
pable de lui transferrer un titre valable
avec demande de remboursement dessommes payees sur le prix de vente, est
line action personnellc ; Taction pouvait
etre intentee devant le tribunal Au lieuou le contrat a ^te pass(5. Rovnh & The
Lufitern Townships Bank, 29 L. C. J. 131
&t I-'. IcScH-,

I

XXIII. En Sicparation de Biens.

73. II est necessaire de donner dans lesjournaux et dans la Gazette Offlcielle
1 avis requis par Tarticle 974 du Code de

I l^rocedure Civile, lorsque dans une action
I

en separation de corps la partie deman-
t deresse demande distinctement la s^para-

M?KRrs!-c'^Sr^^"^^'^"^«^'^'^'^'

XXIV. En SiSpak.\tion de Corps.

.
'^j: Lorsqu'une femme est autorisfie en

justice A, poursuivre s<>n mari en sfSpara-
tion de corps, elle a le droit, si elle n'k pas
les moyensde faire elle-m6me les dt^bour-
s(5s et que son mari peut les faire, d'obte-
nir line ordonnance de la cour contre i"man lui enjoignant de payer les d«5boursos

etlttVX' "" ^- ^- ' "• ^- ''''

7.5. The admission of the consort, De-tandant, in an action en separation decorps whethor the admission^bc judicialor extra-judicial is inadmissible in evid-

?«f®•1a^^o?l'J^'&^''°'i
'=o"ta'"ed in articles

186, I9.i and 1231 of the Civil Code is



17 ACTION. ACTION. 18

absolute, and leaves the judge no discre-
tion in the matter. Sm lUi V. Wheeler, 1

M. L. K. 1 8. C. and 8 L. N. 2, 1886.

70. In such case, an allegation of the de-
claration in these words, " the whole as
" confessed and admitted by the defend-
" ant," may be rejected on motion, /h.

XXV,
filENS.

En SiSparation de Corps ktde

77. Dans une action en separation de
corps et de biens, la Cour ou un juge a un
pouvoir discrtstionnaire d'admettre le te-
rn oignage de I'une ou de I'autre des par-
ties, et lorsqu'il ne paralt pns y avoir de
collusion, ito temoignage devrait 6tre ad-
mis. Moore v. Dvctoa, M. L. R. 2. S. C
2M, et 9 L. N. :«1, 1886.

XXVI. For Penalty.
I

78. A suit, to recover a penalty under'
the Dental Association Act, is not a

i

popular action within the meanini? of

'

Chap. 43 of 27-28 Vic, when instituted by '

the Association, and therefore an affidavit
is unnecessary. The Dental Asuociatimi
of Quebec V. Grahmit, 10 L. N. 402. S (;

18S7.

79. Lorsqu'un statutd^cretequ'iYdofaut
de remplir certains devoirs, chacune de
deux personnes pourra etre condamntJe a
payer une somnie do $200 d'amtnde, on
ne pent les poursuivre s^pardnient pour
$200 chacune, niais il faut prendre une
seule action pour une dette de $£'0()contre
les deux ensemble. Berthiaume v. Sicotte
M. L. R. 1 S. C. 200.

80. Une poursuite pour pdnalite inten-
te5e sans I'affldavit requis par la section 1
du chapitre 4;^ des Statuts du tanada de
1861, 27-28 Victoria, doit 6tre c(insid«5r6e
comme non avenue, et n'empeche pas une
seconde poursuite pour le recouvreir-ent
de la ni6me p<5nalit(5. Filintraidt & Le-
fjris, 19 R. L. 261, S. C. 1883.

81. Sous I'empire de I'article 1C46 C. M
1 action pour p(5nalit(5 pent 6tre intent(:-e
soitau uom d'une personne majeure en
son nom particulier, sans qu'il so'it besoin
de jomdre i\ telle personne, comnie de-

1

manderesse, la corporation de la niunici-
palit(5 dans les limites de laquelle la p(5na-
lit6 a 6t6 encourue ; soit au noni des deux ;

'<

la personne poursuivant en son nom

'

particulier peut conclure lt5galement k ce
que la penalitt5 lui soit pay«5 en en tier,
saut a la corporation int(5re8s«5e t\ se faire ,

renibourser par telle personne la part qui
'iiireyient. Vide Labelle v. Gratton, 7 R. '

f:':^''^ ' G>a/ia?n v. Mon^lssette, 5 Q. L. R. '

^ I'o^''"*'''"'''^
* Gilbert, 12 L. N. 360, C.

XXVII. For Seduction.

82. Une action en domm.agos pour s&-
duction d'une flllemineureet inextScution

''

a une promesse de mariage, ne peut 6tre
intent^e par un tuteur ad hoc, mais doit

'

1 etre par le p6re, la ra^re ou le tuteur de

laflllemineure. VallieiiH-cnuil.w Lrrour
M. L. R. 2 S. C. 1«(, ot 9 l! N. 210, im '

83. Avant d'intenter aucune action, le
tuteur doit faire cnregistrer son acte de
tutellc. lb.

XXVIU For Tithes.

81. Le cure d'une paioisse t5rigt'e par le
decr6t canonique seulenient peut reclamer
la dime des paroissiens resident dans les
limites de la paroisse ainsi t^rigee canoni-
quement. Ouiniet & Cndeau, 2!) L. C. J.
:«, S. C. 1884.

85. Pour reussir dans son action le de-
mandeur n'est pas tenu de prouver que
la paroisse a ett- Mgiie civilement; en
dautres termes, I'erection civile n'est pas
nt^cessaire pour donner droit i\ la dime du
moment que le d^cret canonique appa-
rait. lb.

'^

XXIX. Hypothecary

86. Defendant says he is not the owner
or detentcnr of the prtmises. Plea dis-
missed, as no indication is made of the
real owner of the land. Ambault v.
Bwhcr, 30 L. C. J. 133, Q. B. 1865.

87. In a hypothecary action against the
tins-detuiliurot an immovable, situate
within the limits of a registration-divi-
sion, wherein art. 2108 of the C. C. is in
force, that immovable must be described
by its cadastral number and by the des-
cription of it given in the cadastral book
of reference. Cowicav. v. Gavthier, 10
L. N. 98, S. C. 1881.

88. That the allegation in a hypothecary
action of the granting of a hypothec is in
effect an allegation that the person creat-
ing the hypothec had power to do so, and
theretore under such allegation the Court
will admit evidence to prove the existence
of such power. Renaud & Proxihe, 2 L. CLaw Journal 12f$, approved. The Union
Bank ofLower Caimda & Nutbrown, 8 L.

^;^?o9:^- «»<^ " R- L- 64, and 11 Q. L. R.
il7, 188o.

80. The Plaintiff in a hypothecary ac-
tion must prove that the grantor of the
inortgage was proprietor of the immov-
able hypothecated at the time the mort-
gage was granted, and this cannot be
shown by verbal testimony. lb.

90. Le tiers d«3tenteur poursuivi hypo-
th^cairement peut opposer k Taction tous
les moyens que le d«^biteur personnel
pourrait y opposer lui-m6me. La Citd de
Montreal v. Murphy, 11 M. L. R. 3 S. C

|161, etlOL.N.Si^, fm
i 91. L'action hypothdcaire n'interrompt
;

pas la prescrijition a I'egard du d^biteur
personnel, qui peut intervenir dans cette
action et pfaider la prescription acquise
depuis la signification de Taction au tiers-
detenteur. lb.

92. Une hypothfeque ere^e par un juge-
ment est suffisamment prouvt5e contre le
tiers d(5tenteur par la production d'une
copie du jugement avec certiflcat de son
enregistrement et d'un certiflcat s^par6
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ilu rfigistiatfiii iilleKuaHt, dans line note

a,?n .nt?/'"*'"?•'"^'^*^'•'' .i"KC'i"ont, sansqu il soit ne^eessan-e do pioiivf-r IVnreKi.s-trement ayec- le ju^en.ent d'n, 7vLsrontenant a descriptTcn ue la propiic-tt-

JK^. On the 26th Septenihei. 1872. a sale

b> A. M. to G. L. for $1,100, of which mX)were payable on the 25' h December 18TOthe balance t(. be payable in yearly fnsltalments of $100, with inten-st. On the.«th .lanmirv, 1874, a sale of the sn n.e

oTSie'deV.rV'^ ^- \ *'^^ ^'''"^"'^ 'I''"' or
?Jiff^ Vu '^ beannK hypothec, to (;. V.,with the condition that C. V. the nnrchaser, should not have possess on of theiinmovable until the 1st May, 187.-,. en. e^

.^h« mfl"" ^K-""'^ Septon.fcr, 1871. Onthe Oth November, 1875, a sale by ('. Vto K. L. enremstered on tlie2«th Novenl-ber 187a. On the Oth April, 1885, a sale b •

:£thA i;ns^•lS7•^
«'"C</t.s/e7-«/. On the.lutn August, 187.i assignment of thathypothecary debt by A.^I., to O L ofthe payment of $m to become due on theA5th December, 187.% to which deed ofassignment the personal debtor, G. Lwas a party, accepting that transfer eiHregistered on the 3()th October. 1873' On

theS\i'oT'' ^^^'- ^'^S—-tion oftnewiii ot o. L., making hs wife, thepresent Pla ntiff, his universal legateeand appointing her to be the executrix of

b^r'lir'l^vl t'*'^/";
">^ »'d Decein-

the writ of summons in this case, andtwelve days before the service upon h"mhe, the Defendant, R. L., caused to beexecuted the ^«en,-g«;,s/«wZ deed of salealready referred to. The Defendant R Lby perpetual exception pleaded that' -I't

!

the time of the service ot^the action x.'ponhim he had ceased to be proprietor of

Sat 'X'^"^"''''''
P™'l"SinS, in s^uppoi't ofthat plea, <a copy of his unenreqistcred

l^-? the P :• *i-J- ?3 '^'^ ^th d'ctober
i

1885, the P aintiff m this case, by a hvno-thecarysuit, brought the Defendant?J
nfVlP^S^.^."''^- f-

pleaded, 1st, paymentof the debt
; 2nd, ten years' piescrinticVn

as against the debt, e/««,uS1,haTS
prescription ran from the date of the saleby G. L to C v., (30th JanuaiV. 1874)and not from the date on which he en eredmto possession {1st May, 1875)._^X
below'Th'^.''^"

judgment of the (SSbelow
; That proor of payment of a hypo-thecaiy debt, based on an authentic deed

thn'-t'M""'^?''y °™1 testimony!™though the witnesses may swear thatthevTiad receipts proving payment butcoufd not after dilTgent slafc^ flnd%uc

84. That the actiuil possession of ten'

loodfnT?'^ *"
^"l'''*'

^ purchaser igood faith to prescribe against a hypo-thecary debt, must he e,vch,:<ive of theactual possession of the personal debtor^and that, m the present case, the interval

ACTION. 20

between the 30th January, lOT.",. date of

&^T*Jf? bX y- v.. anS' the St May
sk?,i'fron.tw*''^-iy-

obtaining poSHion trom G. L.. will not be reckoned tomake up the period of ten yean^ //"

05. That, upon such a plea bv a Defend-an
,
and under the circumstanc, s discloledn this case, the Plaintiff may, withoutprevious permission from the ('ourt en-graft, upon the pending suit, a hypothec

^IZ llT'T^^ "»4"^^ ^''e actual o^S otlie hypothecated imiuovable fl,

»7. Le crc'ancier d'une obligation hvoo-thecaue ,,ui poursuit son aebiteur ue,sonnellement, ne pent sub.seq, emmentclans une action en dcxlaratio d'E:
1. s flll'"".-r 'V' •^'^V''

d.5biteur, r<fcEr
nelle, si ces frais n'ont pas ete eweKis-tres cont.>e I'immeuble portant I'hj'^^.

s (TmS.'""'''-
''''"''^«^'' M- L- R 4

,..,!«:
'"^ " jiuljj'inent en dCclnratUyn d'hy-potlufjue certain property in the possess.on and ownership of Respondents wasdeclared hypothe.ated in favor of the Ar"

.^n cost's hev w'"
"'

^'l^' «"^ '»t«^«*
d f ht ' ^'" y were condemned tosuri-en-der the same in order that it luijrhtX.judicial y sold to satisfy the iudlmeitunless they chose rather and prefen^d topay to Appellant the amount of the

SeTthat^'t^;
'""^

('^•^^'"f"*
'*
'-«« '^"oaecieed that the option should lie mad.^within forty days'^of the service to be

Suit ?>?'Jh''"'" "^ '^' J"dgmentandt
Kvtbntfb7R*'''°"3,8^ '^•^.^^'" the said

?d t'o' naft^'^.L^fP?.!fc*! be condemn:
I

ed to pay to the Appeliant the amoun"t'of
j

the ludgnient. Tfii^ judgment (the R^«pon^nts residing in Scotland and havWno domicile in Canada) was served at heProthonotjiry's office and on the Respond
i
dents' attorneys. After the delay of fCrt

v

mfd"; ?b ^:^»«'«;, or option havingSmade, the Appellant caused a writ If fierifaoios de terrh to issue against the Cspondents for the full amount of the iudTment. The sheriff fli-st seized the pro-perty hypothecated, sold it and handledover the proceeds to a prior inortgageeAnother writ of fieri facias de ic-ris wa^then issued and other realty heloSg ?othe Respondents was seized. To thissecond seizure the Respondents filed anopposition aflnd'annufer, claiming ?ha?tfie judgment had not V)een "ervld onthem and that they were not personaUvhable for the debt due to Appellant -Held reversing the judgment of theCourt below, tHat it il nSt necessary toserve a judgment en dMarat^TiHino.thdque on a Defendantwho is absent fmm
AiVSTc P r ^ ha^no domicileThereiu"Alt. 47dC. P. C. and Cons. Stats. T,. r cW
178 l';^'i« a ,P'^^'**' *"• Kidston, 12 L.' n'178, et 16 8. C. Rep. 357. S* Ct. 1889
W. That the Respondents by not op-
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posing the Hrst seizure of their property,
had waived any irregularity (if any) as to
the servile of the judgment. Ih.

100. That in an action cu dt'rlaratiov
(Vhyj)olh('qve the Defendant, in d(!fau!t
of his surrendering witliin tlie period
Hxed by the (,'ourt. may he personally
condenmed to pay the full amount of the
Flaintltf's claim. Art. 207.") (.C. lb.

101. L'action hypotluJcaire ne pent etre
iutentee (jue contre le dt'tenteur a titre de
proprietan-e, et non contre le locataire.
GloheuKkti &• Forget, 18 H. L. (168, V. V.
ism.

XXX. Interest in

102. Lorsque rien ne fait voir au dossier
((u'une corjmration etrai.gere n'a j)as le
libi'e exercice de ses droits dans la pro-
vince de Qut'liec, cette corporation ne
|)eut poursuivre devant nos trihnnaux an
nom d'un a^ent, ce dernier ffit-il dftnient
noninie raeivcr de la dite corporation, et
eftt-il, d'apres les lois de la province d'On-
tario, le droit de reeouvrei' en sa (pialite
devant les C'ours de justice, les creances
dues a la corporation. (Hlrn & Jaiiincfi,
M. L. R. 1 S. V. KHt, et 8 L. N. KM), et 20 L.
V. J. 138, 1885.

108. On ne pent plaider an nom d'autrui
(application de I'art. 19 du C!. P. C.) Giles
& Girou.v, IH R. L. 0.52, S. (;. 1885.

104. Les cessions faites depuisrabolition
de la loi de faillite k un fldei-commissaire
sont sans eflfet quant aux droits acquis
par des tiers anterieurement aux dites
cessions. May db Fourniei; 20 L. C. J
190, S. C. 1885.

105. Le cessionnaire, agissant es-qualite
de syndic, d^ns I'interet de la masse, n'a
uas, depuis I'aholition de la dite loi de
faillite, de status personnel devant cette
cour pour reclaujer an nom des creanciers.
lb.

106. An assignment by an insolvent
debtor of his estate for the benefit of his
creditors, does not confer upon the
assignee the right to pursue or tlefend in
his own name the actions accruing with
regard to the estate and property assigned.
Reynard & Porteous, 11 Q. I^. R. 297, O.
B. 1885. '

^

107. In 1878 a firm of which K. was a
member became insolvent, and made an
assignment under the Act of 1875, to W.
as Oflficial Assignee, for the benefit of the
creditors. By deed of ('omposition and
discharge duly passed, K. undertook to
pay a composition to the creditors of the
firm but was unable to carry out his
undertaking. Subsequently the Official
Assignee transferred certain tinibei
limits, etc., to P. and others, K. consent-
ing and releasing all his rights. By a
further deed in which the creditors joined
it was provided that P. & al., should have
actual and exclusive ])ossession of all the
real and personal property of the firm,
with power to sell the same or any part,
and to prosecute anv actions necessary in
the interest of the Estate, the proceeds of

which weie to be divided among the
. creditors, it being also stated that the
powers and authorities given to P. & al.

;

were given with the intention that they
should have the power of granting as
good and valid a , onveyynce of anv part
of the estate as if everv creditor signed
the deed. P. & al.. sold" part of the pro-
perly to H., who failed to ^lav the price,
and on being sued pleaded that P. and al.

:

had no right to bring an action in their
own names to recover the price. —£/«;/»/,
reversing the decision of the (,'ourt of
Queen's Bench, and reinstating that of
the Superior Court, that P. & al., had the
right to sue in their own names for the
price of the property sold bv them as
above, lb. :i2 L. ('. .J. 5i'j, P. C' I8K7.

108. L'action prise au nom du creancier,
n;ais aux fiais u'un tiers qui doit en par-
tager le produit. devant sa naissance a
line convention illi-gale et prohil)(5e, doit

j

etre lenvoyee. Dussault &• La Covipn-
i gnledu Cliciiiin du Fei- dv. Kord, 11 Q. L.
I R. 10.-.. .S. t'. R. 1885. '

j

1:0. Lors(iu'il ajjpert au dossier que le
! deiiiandeur a codi- ses droits et n'est que
I

le prete-nom du cessionnaire, le defen-
\

deur pourra sur motion faire suspendre
I

tous les procedes jusiiu'a ceiiue le cession-

j

naire, veritable demandeur, ait et6 mis en
cause. Bondy v. Vidois et al, jM. L. R. 1

JS.
('. 2.S(i, et8L. N. 1:M.

110. The Appellant, who was trustee for
certain creditors of a certain commercial
firm of Robert Mitchell & Sons, sued the
Respondent and alleged a transfer to
him, by notarial deed dated 1st December,
1877, by John Ross i\Iitchell, of a sum of
$4,720.20 due by the Respondent as and
for the price of certain immovable pro-
perty in the City of Montreal, sold to him
by the said John Ross Mitchell, by no-
tarial deed dated the 5th January, 1877,
and registered, and also a transfer to
Appellant of certain promissory notes
signed by the Respondent for the same
amount, and representing the said price
of sale, and which were to l.e in payment
thereof only =f paid at maturity. The
Respondent was a party and intervened
in the deed, and d dared himself subject
to the conditions therein contained. To
this action the Respondent pleaded that
Appellant had no action as trustee under
Art. 19, C. C!. P., and that the price had
been paid by the two promissory notes
which were now prescribed.—i/c/rf, affirm-
ing the judgment of the Court below, that
Art. 10, C. C. P., is not applicable to
trustees in whom property has been

j

vested by a registered deed and to which
I

deed the Defendant was a party. Bur-
land v. Moffott, 11 Can. S. C. R, 76, and

j

Broivne v. Pinmnneault, 3 Can. S. C. R.
;

102, distinguished ; Mitchell & IIollmuLW

I

S. C. Rep. 687 and 12 L. N. 348, P. C. 1889.

XXXL Incompatible GituUNjjs OF

I

111. A demand for damages or com-
I

pensation for fruits, issues and profits,

I
cannot be included in an action of bound-
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v!^if^!""
"^ ^Vcvl»irfr«t», 11 L. N. 302. 8..

ACTION. 24

XXXU. Joint

thl^h,J''!^^'!""*"'*'
^'*" '""'" >'«'•' pi't "ftne l.)8s, and ai-o subroi^ated iini fn-itoan.l tl.o ..vvner „f the In.ildinKs ost.wednay suo ,j„ „tly for danuiA. fo • Xi."

Co. & AfrU ilhe, M. 1.. R. .") Q. B. 122 anrl

51*1 im " *^"I''-'-'»"^ <""'"t 17 S. {t'Rjp.

XXXIII. NlioATOIBK.

„iP'i'' 1?^' '^ P*^^ "o" '"^ "IP action en

[^.H.!
"«ti.rt'l di.,s ,,a.ix, niOn.(.sausinen.toes en vol,,,no par la cilane, d',„rhe,L

E t dans 1 espf.ce aeti.ell,;, il n> a pas lie

,

XXXIV. Notice ok

lU. Une actio,, en co,i,plai„te et endoniniage intentcSe lontro „n s,„-i,,ten

dr^oSeMl "P'.""''^-»«le« dispos'itiZ
(111 Code Miin,c-,pal, sera i-envovtSe si eesunntendant special n'a pas rern, I'avisinent.onne dans I'article &2 d„ Codi^d"Proct;du,e Civile, 13 K. L. asi.

cas ou iact,on intentee est line action enec-,„iv,e,„ent de la pi^nalite de $ J^ etnon dans le cas d'nne action e„ donuna-

J^h^^^l- ""*'ii'''' l'"'''''^ "''^ droit k nnav.sdact,on d'nn niois que loi'sou'il estpours,„vi ,^ ,,tis;pn d'nn acte fait pa,' hx\dans
1 exercce de ses fonctions. et „ot^ \

aue"?„'^1n'"i"
''' "" cle. reuiplir un devoir

}ht. ^ °l 'iV
imposait. /Qdoln V. Ar-chambault, JVI. L. R. 1 S C '^i-l nnH sr

KSiSt^2^^^J«-' i^^^^

la bonne on mauvaise foi de I'offlcier «„-bhc dans I'exercice de ses fonctions. /fT

cle"4 d^,°cT'"r ''T.f'
^'''"°? ^°"« l'«rti-we -4 au c. P. C, a «5t(5 donn6 a un offi-cer public, et que I'action subsdquem-ment ,nte,it(;e a'et.5 discontinu/e i e^tnc^cessa,re de renouveler I'avis no rhi-

119. L'avis avant poursuite en dom-mages, ^ ,.aison d'un acte fait dans I'exl-cut.on de ses foiictions, est dfl aussi Wen
^1 officer public tjui pergoit des hono-ra,resqu'ticeux qui regoivent un Pala"redu gouverneiuent, ou qui accomplissent

i^'^s devo,rs gratuits et honorifiques. p',.
caudk Barwis, 12 Q. L. R, 99 8 OR 1880

120. L'avis et Taction doivent spikiflor

son fait personnel dont on sV plai^ntma,s ce u, <r„ne pe.-spnno dont if,&
«t la preuve d'une faute par celle-ci ne

Sinnell'"/'"'^''"''
f'?"?''^^' «"' «•"« fau?epersonnelle du poursuivi. lb.

ciilnlify'I
'''"•'''''•^^•li''' fr«58orier d'nn.- muni-c p ilite poui-suiy, pour le recouvrenientde la penahtd edicti?e par la section :« de

1 Acte electoral de Quebec, HS Vic ch 7pour n avoir pas transn.is la liste ^'lecto-mledans le r'l.ilai mentionnt^ dans cettesectioii „'a pas droit ,V l'avis d'un inoisprescu par I'article 22 C. P. C. q.Vi n'al.

nn„t' 9". P'-ivii.-ge qu',V I'offlcie? p,"wk=
,

poursuiv, ,V raison d'un fait par lui twu
' « /'•'"« Vxerci. e de .ses Vonctions et

I. '"''I
'!
?'"et .I'accomplir un devoir

I 10 la lo, lin ,n,pose. Xonmvndin & Be,--

«„!^f'
^" "^<^""'" public pent 6tre pour-Mi VI, en justice, ,,„ur domniage, A raison

I un acte par lui fait dans I'exercice de ses

luTair.U-4.f'"".l"
"'''** .d« t«l'« poursuite

II ait et^ donne ai, moins un niois avantlenianation du bref d'assignation, loi"-
.'"'.^^t.allt^guf.dans la decla.-ation, q ,e

nLut'^'J 'i,'/'''','^
" ^8' 'le n.auvaise fci!

•iO^'^l^vT,^f'' nh"U? 'i
^l"''" requiied by

ri'^lJ Ji!'- f'^- 2' '« a condition prlcedent, without the performance of wfi^ch

Xnt"case"H"*''"V"ght; but in thepresent case the requirements of the .Sta-Uite were sufficiently complied with

nTKac.S:'''^"' '''"'' ^^^ ^''

7«M^; P'',?°t'.'-"« of s'l't requiied by Art.

Is vfct To ""."^'-i'-"' ^?J'''
»««i»endedby

rO)ch ']?•«*• I-'-
'^'.^ -^' ""'I ''y 48 Vict.

(<^). cli. 28, s. lo, applies not only to actions

frnct'forr'*^
^^^•''''^ enactei but a^soto actions for damages resulting from the

ny-laws. ChaiTon & Let. Coj-poration dehi

etTucf.m'^^''^^' ^- ^•^- * ^^-^^^

,Jh^: ^"J^
^^^^

V°*''''' 's not a matter ofpublic order, and may be waived by the

fte.W' f?t"!"•^*°
'n^'oke the abLnceot notice by tiieir pleadings, and by their

i

admission of liability. Ih.
^

' si.Un;/!?®
poursuite pour dommages v^.

'

t^ltJ^ 'I'V"'''"^*"^ ^t^* d«« chemins, n-
! sans ]W«*'''

une corporation municipa"esanslav,s exige par I'article 793 CM^eni renvoyt^e sur exception k la forme

K ^*^"''* ''"'^''' ^^ ^- L- 704. C. a

cJ^' ^" conseiller municipal, poursuivien dommages, parce qu'il aurait: aeissanteomme membre du comitd des trol^tofrs

^ .„^i7 Sforisation du conseil, mais sansatoit, tait conscruire un trottoir sir lapropr„;t^ du demandeur qui s'y opposaitet aurait fait con,mettre un assaiKi^'apersonne de ce dernier par les hon mes

V- •»• —-
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c'nipIojVis ii In confeition do re tiottoir, n
droit k I'avis d'nn niois n-quispnr le t'odc
do F'r()<«5diiro Civile, Filinlrtiult fi Mf-
that, IS R.L. 525, S. C. R. 181)0.

XXXV. On Foreign Judoment.

128. Quoi(iiio la soction 4 dn clinpitii
14 dii stiitut do Qiu'lioc, 40 Viot., d«'>tiof(
(j[iio dans tojito poiiisuite intontoo sui- in
uigeiiient rendu dans uno autro provinit
du Canada, toute dofonso qui amnit pu
6tre faite h la poursuite onginaiio pout
^tro plaid^e, si le di^fcndenr n'a pas «5t<'

originairenient assignt- personnellonient,
oil en I'absence d'nssignation peisonnelle
si le d<'?fondeur n'a pas coniparu, noan-
nioins, les dispositions de^ce statiit no
ponvent 6tre opposoos a tin i)laidoyor pai
line ri'-ponse on droit, niais la defense faito
devia otro jiigi'e au niorito, siirtout lois-
uiie le denmndenr n'a pas allogiio dans sa
aticlaration les eaiisos do la |)ii'inioio
action. Green v. Bruok-N, M. L. R. 4 S. (".

475, 188«.

12^ 'n an action on thooxoniplificatioii
of a ign jiidgniont whoro the Defend
ant i ed " that no judgment as set up
by PlaiP«^^itt' has ever heon legally rendered
against Jiis Defendant for any cause set
up in the declaration, nor has any judg-
ment been rendered against him asallegod
by Plaintiff" : -//cW, that the burden of
proof ivas on the Plaintiff to establish the
identity of the Defendant with the person
against whom the foreign judgment had
boon obtained. Benilcy v. iVocfr, M. L. R.
4 S. V. :K^, 1888.

1;jO. Where the Defendant denied, not
the contents of the exemplification of
judgment produced, but that ho was the
person against whom the judgment was
obtained, no affidavit was necessary, Ih.

131. Dans une action pour rendre ext'^-

cutoire un jugement rendu siir billot pro-
missoire dans un pays etranger, le d^fen-
deur ne pent opposor la proscription do
cinq ans. Dunbar v, Ahnour, M. L. R. a
S. 0. 142, and 10 L. N. :^01, 1887.

1.32. Une simple d(5negation du juge-
ment rendu et des faits y contenus est
uulle et non avenue, le defendeur doit
proceder contre le jugement commo la
loi I'indique pour les pieces authentiques.

XXXVI. On Contracts made in Fo-
reign Country.

133. Dans I'espece, aux termes de la
maxime : Lex loci contractus, I'appelant

'

devait 6tre d6bout(5 de sa demande, vu que I

le seul recours qu'il pouvait exercer ^tait
j

line demande pour le prix de la chose
vendue. The Rhode Mand Locomotive
Works V. The South Eastern R. R.,m.
L, C. J. 86, Q. B. 1886.

XXXVII. Petx-

134. L'appelant s'ost mis en possession
d un lot de terre, I'a poss(5d(5 pendant plus
de dix ans, et y a fait des amiiliorations,

;

du consentement de I'intinu^ et sur la
promesse {(ue ce dernier lui consentiralt
un acte de vento p<mr le prix do $150.—
Sous ces circonstances I'intimii ne pouvait
intonter une action pi'-titoire commo
tStant propriotairo du dit immeubl(% mais
(jii'il aiirait dft so poiirvoir pour obliger
1 appelant k passer title ot k lui payer
son prix d'ac(|uisition. Nuult ft. Price.
IIQ. L. II. :100, Q. B, 1881.

135, L'offre faite, on sea dt^fonsos, par
l'appelant du dit prix do $150, sans intc--
rt^t, I'tait insufflsante, et il aurait dA en
outre, offrir do payer les intthOts accrus
sur son prix de vonte pendant que lui et
ses auteurs ont eu possession de I'immeu-
blc, ces int^r^ts tHant dus de plein droit.
II).

I'M. Et Taction de I'intimo doit otre
ronvoyee avec dt'^pena, rdservant aux par-
ties les droits tiu'elles peuvent exercer
I'un contre rautro. rolativement au dit
imnieuble, Ih. Confirmed in Privy Coun-
cil, 13 Q. L. R. 286, 1886.

137. Un propridtaire a un recours direct,
par action petitoire, contre une compa-
gnie de cheniin de fer (lul so serait mise en
possession d'un terrain pour sa voie fer-
ree, sans le consentement du propridtaire
et sans lui faire d'offre prealable pour le
terrain ainsi occupt^. La Compaynic de
Chemin de Fer Centrale v. Lenendre, 11
Q. 1..R. 106, Q.B. 1885.

liiS. Sans alleguer del, fraude ou erreur,
I le cossionnaire d'usufruit d'un immouble
I

k la charge expresse de le consorver et
reinettre an seul enfant et hi5ritier de sa
more k sa majoritd en le reconnaissant
commo proprietaire, ne pent pas valable-
ment invoquer lodt'ifaut d'line d(5claration
expresse de dissolution do la communautd
ontre ses pere et more, dans une instance

,
au p^titoire prise par le fils devenu ma-
jour, Bourassa v. Uicerte, 11 Q. L. R.
242, Q, B, 1885.

13}). Held, Reversing the judgment of
the Couvt below, that as P. had proved a
possession animo domini for a year and
a day, ho should be reinstated and main-
tained in peaceable possession of the land,
and H. forbidden to trouble him by exer-
cising a right of way over the land in
question, reserving to the latter his re-
course to revendicate au pMtoire any
right he might have. Pinsonnault v. He-
bert, 32 L. C. J. 59, and 13 8. C. Rep, 450.
Su. Ct. 1886.

140, Si dans une action p^titoire, le de-
mandeur conclut a ce que le defendeur
soit tenu de lui payer la valeur du terrain
r(5clam6, k moins qu'il ne pr^ffere ddguer-
pir, et en abandonner la jouissance ©t pos-
session au deinandeur. Taction ne sera pas
renvoy^e, a rause du d«5faut des conclu-
sions, si le defendeur n'a pas invoqui ce
luoyen par ime exception a la forme.
Guay V. Chretien, 15 R. I., 881, Q. B. 1887.

141, Le possesseur de bonne foi en vertu
d'un titro, a droit de retenir Timmeuble
sur lequel 11 a fait des ameliorations utiles,
jusqu'a ce que la proprietaire lui ait pay^
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XXXVIM. I'osHKasoKY

«uewn.s the (In,, of li ir », ,. ,. .

wi.nl.l luiv,- 1 „;i/:.^ "-" "P'"" '"'"" he
'" '"''"

"II 'k J m;riK,'':i','
"';•" »""

;:rM™';i:;!i;; : >|'iv!SH;:K:;i:ii
his ..^vn ,> ,

,'",'" '""-"^ V'f •"••• ««'< in

»«..• Plai. tifftt, ,, t, i 'fi
^^t'''<^ possible

•'-•'>--^' -itimut' ;":„;; "/;;;;i^v;r a

sol in iPi.Iv ., r.T... f"^ ^ laintiftscv
•iintl

oiiii-

XXXIX. Pour kairk prendre tithe

XL. Privity of

hiwJa !.rSuor'\TfX'= ""S*''"^'
'"' f'"'*

H H * /v. *. ,, "'^ insolvent tivm of
ants imd in

"^''^.'^''^KinR that the Def^d
HrisinSC he saHf'^T!^

'"'.'^^ «""'«
denositpH VI !«^»^ ii ^'^ collateral securitv

fthat'li V^;;' •Z^^]:^p:;r"--'"t«rt
which was not met ,f ;^f "1'''"';^' «'«!

firm of II. HV \*
'h,,d

"''^^'
=•
'^"t the

and had «ssig,u>d n\ ui a
7!'/"' i"?'?'^''^"^

assets to one StevenVon in lxV''l«''*^'^^ment the Plaintiff a.»l' n f ''"i''
"^^'^»-

acquiesced. and PH inHff
^'"^"1" ants had

account n.igl be ;V^'^^'!,H'?>'V^I that an
assignee, alld ihe li.^; rue'^i^p/'t

ueditot'as?lf
'' '" '°'' '^'' ''enefit oMht

fendanLde. u.n'toThi''V''V
^Jh" De-

a..eged'ltE^^-o;;i^,^-----

Saii^i;;^^;:siH^-t^^
-^.ct. Tha^L'eV^^ -,«;tsu.

.«|^

titled to share as ered if,..̂ '^ ^\'''' ''"-

I their refnsal to'reeogni?e'\.is"LS'T^^ /"
was entitled to hrin^ n ./^h

"»"*«. li«

then, to con,j,eI then^o'do's'^" ^t'"'.?

*

murrerd,s„./ssed. O. C. iS^l.Tnd 7L N

; .He eolleehe -nn^f t?!'*
"" S^nde partie

,L .:, *' 't- I'll le niontant des lUises (HI il !i\-nif *o,v ••111. ues fie-

pou

,

S;.i^' :Xe te:!V;|irh^'-'t pas lU^lde
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III). Whi'i't' tlio Kiiiii'ilia I III

of IkH'MCH pilU'lMl lllCIII ill lilt' kc
rf'unliir livory hIiiIiIc kccpi'i'

ln'iliK imi<l refused to deliver tl

lie Mdlil iilld was mikmI for I he hi

I'iiiiiililT after the sah^ of such
Were prodiieed. llehl. im lin
tuid action dismissed. .I/occ/s

:ii I., t". .1. 2(»i> H. c. K. \my
150. Le iiK^deeiii <|iii doiiiie

III) doliateiir, |>eut , par line act ii

recoiivrer la valeur de ses
doiiataire, (jui, par I'aete de
s'eet ('hargo, en eas de inaladii
teur, d'allerchercher ie iiu'deeii
payer ses honoraires. hiiMftf
17 R. L. 1(U S. V. 18HI).

a seizure
epiiiK of a

who not,

leni lip to
ilaiice due
tliitiK^ as

I (//' ilroit

Si Mil 1,1 1;

es soins j\

111 directe,
soins, dii

donation,
dii dona-

1. et de iiii

V. (travel,

XLI. Fro Socki.

1.")]. When a final settlement of ac-
{.'ounta has heen made hetween partners,
after the dissolution of the firm, there is
no longer any occasion for an action pvo
Hucio in respect of a claim, of one pai tiier
against another, based upon the final ar-
rangement between them, (rotirlai/ v.
Ptirkcr, in Review, M. L. R, .i S. V.'ZV.i,

im.

XLII. Quantum Meruit.

l.')2. Evidence as to value of services in
procuring towage for a vessel. Sf. Lau-
rence Steam Xavlgntiiin Co. k Lentaii, 2J)

L. 0. J. 2»:i, Q. B. 1,S«.-).

-iLIir. Qui T.\m.

ISl Dans une action qui turn, le bref
doit indiquer (jue Taction est prise tant
au nom du poursuivant (pi'an nom de Sa
Majest«5. Denmeiilen v. Lapoinle, 10 L. N.
1»), C. O. 1885.

154. Toiite action (/it( <«wt intentee sous
la section 02 de I'acte Ics (Elections fddc^-
rales, 1874, doit 6tre accompagmie de
1 affidavit mentionne fl la section lere du
chapitre 43, du Statut du Canada 27-28
Vict. (1864); eb une action pendante ou
cet affidavit n'aurait pas (5t6 produit, no
pent litre opposee coinme fin de non rece-
voir k une action intentiSe par une autre
partie pour la iu6me offense. Filkitranlt
V. Elie, 8 L. N. 00, S. C. et 1 M. L. R. 1 S.
C. 127, 1884.

155. Une action p(5nale n'est ni divisible,m compensable
; en conseiiuence, un plai-

doyer de compensation fait h. une action
de cette nature sera renvoyt^e sur rt^ponse
en droit. Normandinx. liertJdaume, M.
L. R. 1 S. C. 898 et 8 L. N. :«1, 1884.

150. En maticVe penale, il n'v a pas lieu
a la garantie ; il s'ensuit que, dans une ac-
tion </iu tarn, le d^fondeur ne pent, par
deiaande ncidente, appeler le demandeur
en garantie. lb.

157. Laction pour recouvrer la penalite
\nnpos6e par Facte des Elections fddorales !

•-'^t «ne action (/ut tern qui doit 6tre prt;-

1

cedijc d'un affidavit sous le statut 27-28'

\"nt.,ih. rx Houlenu v. fjilmult; M. L.
U. I S. ('. IDKetKL. N. :«1. 'H8.-,.

I."»H. l-edila<tedesii|,.(tioiisf('.d.irales(87
Vli-I., eh. I») ii'a ^las soustrait ces actions
a la neeessiti- d'etre pn-cedt^ d'un atHila-
vil. //(.

\'A). Cette absence d'alTidavit est une
llii di" iKui-recevoir (pii pent 6tre invoqiHWt
a 11 nii'rite. Jb.

100. Dans iiiie action peiiale intentee
en vert u de I'acte des (Elections federales,
le demandeur doit produire prealablement
un affidavit, comme dans une actioiw/itt
lain, indiijiiant dairement les causes do
hi demaiule et ('iionvant la piWialite recla-
inee. hyrin v. Conirllicr, .M. L. R. 1 S.
C. UK) and H I.. N. :r7S, 1885.

101. Une action (/iii lam, reclamant du
delendeui la somme de $2(X), montant de
la penalit«i decrt'ti- par le chapitre tt5 des
>• R. \i.-V., et par I'article 1834 du Code
Civil, pour avoir negligii de produive,
entre les mains du protonotaire et du
legistrnteur, la di-claration pai t^critd'une
societe, sera renvoyt'^e avec d<?pens, si
1 affidavit {)roduit pai' le demandeur, avec
son praecipe, n't'iionce iias la cause de
1 action, et mc^nie si le defendeur plaide
au merite, et n'invoipie qu'A. I'audition au
im^rite, rinsullisance de Paffldavit. Matte
k Davis, 13 R. L. 4.81), S. C. R. et M. L. R.
1 S. C. 218, et8 L. N. 1.83, 188.5.

102. Une personnequi fait un commerce
en societo et qui .ni^gfige de faire la dtScla-"~^

' par I'article 981ration requise
pent 8(^ soustraire

C. C. , ne
^ II Taction pt^nale en
etabhssant que des av;int Tinstitution de
Taction elle avait enregistr<5 la dite decla-
ration. Jeannolte dii Bellehumeur v.
BuriM, M. L, R. 1 8. C. 854 and 8 L.N. 364,

lfK3. Lorsque Tamende imposi'e par le
Code Municipal appartient inoitio au
poursuivant et inoitie h la corporation,
Taction (cpii alors eat qiu tarn) doit 6tre
prise tant au nom du plaignant qu'aii
nom de la corporation (art. 1048 C. M.)
Vinet V. Toupin, 30 L.C. J. 257, C. C. 1886.

164. Dans une action intenttie au mon-
tant de .$200, lorsque le demandeur pro-
duit un retraxit do $149.21, ne laissant
(]|u'une balance r(5clam(5e de $50.79, laOour
Siiperieure n'a pas de juridiction. Une
action qui tarn intenti^e sous le Statut
Refondu exigeant Tenregistremen< de
toute societe commerciale est distincte
d'une action qui tant sous Tarticle 081 C.
P. C, et les deux actions peuvent 6tre
intentJjSes contre la mOme personne si elle
ne s'es« pas conform(5e k la loi ni dans Tun
ni dans Tautre cas. Dcvin v. Vaudi-ev,
M. L. R. 5 S. C. 112.

"^

105. Dans une action qui tarn, contre
une femme s6par«5e de biens, qui fait com-
merce, pour recouvrer d'elle la p^nalitt*
C'dictiie par T.irt. 981 C. P. C. poUr dt^faut
de remise au protonotaire du district et
au registrateur du comte de la d<5clara-
tion mentionnt^e dans cet article, il n'est
pas ndcessaire d'indiquer des faits parti-
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III. \H

'««.««vi:.i:!ri!::';.(;':!'^'';^'ti''.^'«M-.i..

8'WxanU' l(>in-« Vw.,,.
''' '' ml rl,.,

ti..r.r.;;„r;w;:i.;:-'';^''''''-<.vim.,.:

«. il..n8 ii.ieT.i.rZ /,f, '•'/•'••''^'•f'''Pit.v

tionnnr 1,, i.w TV- .,''•''
'
'"'"• <l"if n."n-

n'^ft pas dans tons «t: 't
' '^'«'''^v'it.

nulJitd. lb.
'"'^' f'nuse de

ACTION.
•32

niaiiitciiiK'

XLIV. Quo Warranto.

of the sane srcton^nlT'r"*"''^^
usurpation of anoffl'^]^''^ *" '"«'''•'« "<"

whatever, w thout anvwl!''^?'
'corporation

and L. N. 407, ml ^ ^- ^- •^'*

XLV. Real

not a real action, tRXof*^^!" P*^'^' '^'
•>eing in the /^aiWrtV/i -r ?, Property

181, S. C. R 7}«7
'^^-Iri^n^e, 10 L. N?;

XLVI. Redhibitory

m2* pouva^r 6trfte''^ "°" -Pparents,
oxatnen minutieux no d'^'"''''''/' P'^'" ""
Taction redhil,& .!:''"""''»* P'^s "e'l A
n'ait pas dSrSTrate ''"", '"^^ ^""^e""
la chose vendue qVidtJ.w'N '**" ^"^'^'^ 'l^'

sance et b>n au'iV fft?^^ '^ *"' connais-
Vln^cnt V. ^^.,:j.^.'i l! N'l'^k ar& ^"'•

dequart^dlferineT'ir''''^"^^^
le vendeur Lp,?"%4-""« ^^'t'on contre

duprix,s.iiva„VlJ^nat?;;;erire:

-•'MHo„n„,,|,, ' A, 'S ','rT 'I'.'K^""

•In r/Ml.rh.rT'''^'' '''." 'l-larh.U u-«
'•''isn,:;;aU:'^,.va!nr'r''''''i'Uc?
<'t I'usaK.' dii ,. •• V

"ituro ,lu vlr-e

^'••Hion''.lu „'r'\,,,'i;, '':^«'^<'.n 1.' .i>s!
','t «H <l.Vi.sion'n^,|, '

,
VI ',"" .'"«tHnce :

'i, "".ins (IVrrcur ,;vi'<
'Hsoderfttd

<l actions
r,.,||,il,it„iV; ' '//' /'" ""iti.-re

'hl^;! ve, h! ;;;;:^,,;::'rv'iff'-"N' dans un
••tve.K/irantil^;x !;* '';^^^

-:---authentiVur;:utS.JS^':

'lSt'i;i^d!:-\-;3''- conune un
Kanintir I'ach

' "
u I,

^""'" '"'•^ *•""• de

d.- ffvh:^rs;;e"iri 'T *?" •?«« -ices
'^treannul^o. lorsnufi- T/'^'' V"" P«>'fc

,

nus depuis la v^nlo 1^^^' ^^''^
'.^

''•»>-

ffarde,- cetto chos,'. ve I

" P^'-^ist'^ A
!

I'ol.ligation du ve dtHu^d 1 '^ •''^'''Pt'i"*

'luatre s":naTnes"a,S' t'Vl't-
'"*«"*^«

'
pas renvoyi',e, hi la n,.t,,n^ f"*^,"'

"« ««••»
et e fnips de a dtn.V^'',

''^ maladie

18 R. L. 095 Q B i&.
^''^"'" * ^tW«y.

XLVII. Right OF

|^^ndereJTarP^*'-'i-fa
die a dt<5 eniraJ;.

»*"'"«^">'' ""droit o<J
des donun5sSU-:nnr'°"V"" d'elles
la dite defondeiesse dp" P'"" ^'^ ^^"^de
vmge audemaZ^r'^'^ P;«['»'-';r de 1'°"-

pr«^sentd pour obten?,.
y"','^'' "''"'*'• «'«8t

droit of, 1(^ conmaS rn.
""^.'-a^e A I'en-

d'Ontario. Par,^tv. c P « T";^'""

'"Review, 11 Q. l. R iq? f^r '""flmied

dro.t a pris naissance!^^"g
Qu'i^^teVl
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pai'ilroit iractirxi. Bluiitlinvl k iMrtte,
II (i. I.. II. 252. (^ n., IHSr..

IHI. [.i> 10 aoCit IK8I, l('il<(fcn<liMii'Tiiii<>.

thy Finn, rc'-Midjint iV SlKii|jr('>rn', ilaiiN Ic
(•(>nit<'Mlt' PiTMiMiil. (>nlai-i<i. roiisi'iitit cr
NiK'ia, I'll >'i> lii-ii. cii I'avt'ni' iliMlt-ntiuiiU'ui-,

son hillcl, par li-<|iicl 11 liioniil payer, hhiih
troiM jdiirH, il I'lirdrc ilii ili-niiinili'in', an
hiircau ih> poNtc ilc .MiaiKmais, danH li-

ciinito <li> Vaudrcuil, district di> .Muntrr'al,
la Hoinnii' dc $70 pour valcnr rt'<;in' ; niais
Ic billet iif fnt pas hiuion'' a ('T'lK'nncc.

Jugf, siir <'xc<'plion d('>('iinaliiii')' : Ciut' Ic
droit d'action t-n ci'ttc cansc a luis nais-
MJincf i\ MonKi'iiiiiH, (listrict dc .Monttr'iil,
oi'i Ic billet ctait payable ct on le di'laiit
de paienient a en lien, ctnon li Hl-Kni(cnc,
dans la province d'Ontario, on rt'sjilc le
dofcndeiu' i'\ oh le billet en (piestion a t'-tt'

consc-nti et sigin'-. Ifahilhird v. Finn H
L. N 71). V. ('. 1HS.-1.

IH."), Le dofeiidenr fit, dn district de
Kainouraska, applicaf iiii! a nn<- conipa-
gnie incorporee, a Montreal, pour des
I)arts (|tii lui furent accordees par les (li-

rectcMirs, i\ cette deriiiire place. Plus
tard, il fut poursuivi poiirdes versoinents
sur cos parts, L'luriion fnt infentee a
Montrt'iafet signiflt^e an defendeur <lans
le district d'Ottawa ofi il otait doinicilie -
Jiuji', que toute la cause d'action n'ayatit
pas origuitf dans le district de Montrt^al,
le consenteinent du ddfendeur i\ i)rendre
les dites parts ayant t'tUS donnt! dans nn
autre district, la Cour, sit^geant h Mont
r(^al, n'avait pas de .juridii-tion. Hoaa ct
id. V. Rouleau., en RiWision, M. L. U IS
C. 421, and 8 L. N. »l(), 1885.

180. Lorsque des actions ont etct sous-
crites an tends ca[)ital d'line compagnie k
un de s(^s agents, dans ini district autre
(pie celui oi"i la dite conipagnie a son bu-
reau d'affaires, la cause d'ai^tion est censi5e
avoir pris naissance dans le lieu aix les
dites actions ont iStA souscrites. Rohh v
Fontaine, 110 L, C. J. 207, S. O. R, 1883,

187. Lorsque le consentenient du d<5bi-
teur a <5td donni5 dans un district et celui
de la conipagnie dans un autre, toute la
cause d'action n'a pas origine dans le dis-
trict oil la dite conipagnie a son bureau
d'affaires. (Art. 81 C. P. C.) II).

188. The declaration alleged a transfer
'

by Plaintiff to Defendant, at Quebec, of
certain railway shares, which the latter
hy contre lettre signed and dated there,
undertook to return within two months
upon payment of $50,000. [t further
alleged a notarial demand of retransfer
accompanied by tender of the amount
named, made upon the Defendant at
Montreal, and his refusal to return the
sliares, and that in fact he had sold .•nuf
converted them to his own use. Conclu-
for $200,000 damages. The writ issu.
from the Superior Court, Quebec, and wiu-
served upon the Defendant in Montreal,
his dt'iaiejie, and he declined the jurisdic-
tion.—,tfeZd, that the cause of action had
arisen m the District of Quebec, and
aeclmatory exception dismissed with

18J). Tn.. conipagnie il"a.s,suranc»' iiu or-
poiee, doiit le bureau d ilTaires est sitiuf
dans hi jMKvinre d'OiKario, ipii ussiire
line batis,.4 nIIih'c d.iiis un district, daim

I la Piiivmce de Qiu-hce. n.' pent etre poi
snivie. en recoiivreinent de |a |M>rt« ic

isulliinl de rin'cndie, dans le dislijct oh
rnii-.iidie a lii ii. m I'npplicalion on de-
inaiiile dasMiUiince a eii'. faite dan, un
autre district, par renlremiHe d'lin ag»'nt
de la coinpiigiiie, i.| si la police est twite et
ilatee dn bureau irallaiies de la eunin
gnie a Ontario. Onltirio lUnihwKtan
iliiril /nx. Co., 1.-, U. L. ;«(», S. V. R. |SK7.

IIH)Dans le cas ou im coiniiiercanl
expedic des ii>archandis(!s sur in i imi-
iiiaiide coiitenant nn ordre loniiel le con-
trat est pwrfait par TexiM iition ipi , n fait
le comnier.;anf a qui la cominande est
ailressee sa ns aul re declaral ion de sa part,
et la cause 'lactioii origine alors i\ IVn-
ilroitoii le

, iiitrat aeteexi'cuti'-. (iratton
V. Hrrnnin, AI. L. R. US. (', a') et 10 L
N. If«l. et l:, {, L. 7i:<. 1887.

Ii>l. The ( airts in the Province of
WueiKic Irnve 111) jurisdiction, in matters
purely person ti, ovi-r persons residing in
the I rovince d Ontario, when they have
no property in the Province of Qneliec.
when the cause of action did not arise
therein.and the' have not been personially
serve( within tli territorial iurisdii tion

lirtidTiss?'''
"^^''' ^' ^'"'''*^' ^" ^- ^•

IVtl \Vhere gou is are ordered by letter
written in the Pr ovince of Ontario, and
addressed to the ity of Montreal, and
the goods are shipped by the vendor at
Montreal, aildress. d to the purchaser in
Ontario, an c.ccepti. ndidliuttoire will not
lie to an action insi tuted at Montreal for
the recovery of th- price, Gannon v.
Saitve, 10 L. N. ^il. O. C. 1887.m I^iC(),n Supe cure, 8i(5geant dans
le district ou une so [^t6 commerciale aun etabhssement d'a. ures ou succursale.
est coinpecente i\ jug.

"

tt5e contre cette socie
de I'amende impost5e

|

B.C. Larue v. Patter
S. C. 1888.

194. La Cour Super cure, sit5goant A
Queiiec, est compt5tent pour juger une
action portc'esur un billet promissoire faitdans un autre district t sur un chfjque
fait dans cem6medistri.t mais dat.5 de
Qu(5bec, les dt'fendeurs i. vant leur domi-
cile dans un autre distric ofi Taction leur

Q-tlFfc. a IS"'
'-*'^-^'^'. 14

}^\ ^'^'^ ^'^^ "^" action for the recovery
ot!(.o4.o0 amount of a promissory note,
dated at Montreal, payabfe at " La fianqueNationa^ there. The action was servedon the Defendant at his residence anddomicile in the diMfiet of .St Fran-iTo the action the Defendant pleaded a
declinatory exception, alleging that thenote was made in the district of St.Francis.At the trial the parties filed the following

une action inten-
• en recoiivreinent
r le chap. 05. S.R.
>n, 15 Q. L. R. 22,
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Koy {^ Lie wlio ...Klors,.,! ,,.1,1 ,l,.|iv..ml

%aUie. Exception disiiissed. lAinilll,'

v

m Les dispositions dc latticl,. :u /;
*;• «-., qni pernietteiit, on inatii'ivs ^mv,.'ment personnelles, de soust -a re 'u df

MS applicables aus ponrsuites pour alinen s „ni doivent ,H.'-e int-ntees' de v mt"le ti-ihunal dn doniicilo du dt'-femi; ,,.

uLpenauo la possession de hieny nar nn

Jug4 que le contrat a i^te conchuV ShJ.^brooke lieu d'of. la propositio,^^ es\S ieefc ou I'acceptation a .^te notifile n dTfendeur par la ..(5cention de a march-Ln"

ACTS OF PARLIAMENT.
I- To Vehk-y Kkckipt.

30)

mi.
to a. ^i#;.ef;;:;^'f-s>?=

,

LI. Union OP Causes.

laTre.^veZ'ft
'^' 'lotions en litige at

sontaussMtvrSes' fi''"''' 'f '"t^^s

,,,3'r'
Lorsqu'nn dtSbiteui- siane en dehoi-^

.,r„. !)•<-• .
^°"'' Superieui-e de ce dei-niei- district, quand meme la dette -una t

'

ACTS OP PAELIAMENT.
I. Constitutionality of

^SoFZTsef^i^^- «««-- BV IM-

IV. Errata.
V. Interpretation op
VI. Proceedings under
VII. Proclamation op
VIII. Proof of
IX. Repeal op

I. Constitutionality of

207. La L(5Kislature Provinciale n'a le

trouve ie j;;^..-nt ^U1:L;!^!"^Jt - 1 ^"^^-^"^'^tll^en^liy^ iJli:'

XLVIII. Suspension op

EC^TOBY.^"^^'-'''"^'''^ -' JUDOMENT Ex-

202. L'action pour faii-e declarer un in

autre dirtri-rt e^l r,!
"" '? f''h»>ml d^in

I qu'elle peV.t e;;^^^^^^^^

Patent. LaJB^::^ 3^^''^^^^ & ' ""' """ ^^"« le butX'I^^^L!.---* ?»'>'-

Leprohon, J) L. N. 18. S. C. 1883.

etnonda slehn^H ? ^ "'^'^''^t Public

*|i;

'1:1
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208. La section 170 de I'acte rtes liceiiLes
de Quebec, 1878, iinposant une p^nalit^
de $500 k toute pei-sonno qui, sans licence,
dt^tient un entiep6t de poudie, n'est pas
ultra vires. lb.

209. Cette disposition de la section 170
est applicable mfiuie aiix conipagnies in-
corport^es sons la ci-devant Province du
Canada, et antoristJes i\ manufacturer de
la poudre k canon. lb,

210. (Rani.say & Baby JJ., diss.), que la
legislature de Quebec a le droit d'apr^s la
sous sec. 9 de la sec. 92 de I'A. A. B. N.
1869 d'iniposer a revenue duty sur les en-
trepots de mati^res explosibles. (30
L. C. J., p. 13.) lb.

211. By the Act 45 Vict. (Q.) cb. 22, "to
provide for the exigencies of the iniblic
service," a tax was imposed on evciy
bank, insurance company and other com-

1

mercial corporation doing business in the i

Province, in proportion to their paid-up
capital, together with a tax on each
office. Held, That the tax in question is

a personal and direct tax within tlie Pro-
vince, such as authorized by the B. N. A.
Act, 1867, s. 92, ss. 2, and any corporation
doing business in the Province may he
.subjected thereto, even though its liead-
office be not situate therein, and though
all its shareholders be domiciled without
the Province. Bank of Tormdu v. Lumhe.
13 Q. 1.. R. U>.3, P. C. 1887.

212. That even assuming that the tax in
(piestion could be ccmsidered an indirect
tax, the legislature had power to impose
the same, as being a matter of a merely
local or private natiu-e in the Province,
within the meaning of the B. N. A. Act
s. 92, ss. 16. Ih.

213. Les dispositions de la ss. \^,^, de la
sec. 78 du chap. 51 dos Statuts ilc Quebec
de 1874, 37 Vict., et des ss. 1 et 2 de la sec.
1 du chap. 52 des fetatuts de QiK^bec de
1875, ;^J Vict., autorisant la citt^ de Mont-
real a faire up r<5glement pour imposer
et prtlever une taxe annuelle sur les tru-
versiers qui transportentala cit('. moyen-
nant retribution, les voyaveurs (Ic tout
endroit situe h une distance de pas plus
de neuf milles de la cit(?, sont constitu-

,

tumnelles, et* ces dispositions etaient -

dans lespouvoirs et attributions confcSres ''

a la legislature provinciale, en verlu del
la sec. 92 de I'Acte de l'Amt5rique Britan-

1

UKjue du Nord. La Coimmgnw de Navi- 1

gation de Longue^iil v. The City of Mont-

'

real, 15 R. L. 242, Q. B., et 31 l" C. .1. 131,
|loo7. '

214. Et bien que le havre de Montreal
ne soit pas inclus dans les limites de la
c\U, cependant cette derni^re possede, en
vertu des dits Statuts, un droit d'impAt
sur les bAteaux traversiers. lb.

215. L'acte 48 Vict., chap. 22, passu par
la Wgislature de Qu(5bec, n'est pas ultra
vires ; et laeeHsion do biens et leiir distri-
bution, que cet acte autorise, ainsi que
1 emanation du Caniasad Respondendum
qu U permet, sont compris dans les suiets
sur lesquels " The British North America

Act, 1867," I'autorise k liigislater. Parent
v. Trudel, 13 Q. L. R. im, S. C. R., 18»7.

216. Affirming the judgment of the
Court below, (M. L. R., 2 Q. B. 381), that
the Quebec License Act of 1878, 41 Vict.,
chap. 3, P.Q., is constitutional. Gwynnel

•.1., dissenting on the ground that the
Quebec License Act, 1878, imposed no tax
ujion brewers, and therefore the i)rohibi-
tion should be ordered to be issued abso-
lutely. Molson & Lambe, M. L. R. 1 S. C
2W, and 11 L. N. 151, and 15 «. C. Rep. 253

217. That the clause in the Act of In-
corporation of the town of St. John's,
P.Q., extending the limits of the town to
the middle of the Richelieu River, a navi-
gable river, is intra vires of the Legisla-
ture of the Province of Quebec. Toivn
of St Johns k Central Vermont liv. Co
12 L. N. 290, P. C. 1889.

218. Les dispositions de la section 16 du
chapitre :^7 des Statuts de Quc-bec, de 1879,
42 et 43 Victoria, imposant aux membres
du collc^ge des medecins et chirurgiens de

I

la Province de Qui^bec, une somme de $2
par annexe, pour I'usage du college, et
atlectant les mc^decins admis sous les dis-
positions du Statut du Canada de lgt7, 10
et 11 Victoria, chapitre 2(i, ne sont pas

I inconstitutionnelles. Le Colh'qe des m-
\

dccins de la Province de Qnebec v. Bria-
j

ham, 10 R. L. 283, S. C. 1888.

j

210. En vertu des dispositions des sec.
[

27, 31 et 32 du ch. 51 des Statuts de Qufibec
de 1874, 37 Vic, le conseil de la citci de
JMontrt^al, t5tait autoris(5 a passer le regle-
nient du 9 juin 1882, obligeant tout bou-
cher, tenant un niarche prive k prendre
une licence, et a payer une sonmie de
$200, pour le cofit de cette licence. Et
telles dispositions du dit statut sont
constitutionnelles, et dans les limites des
pouvoirs de ' i legislature provinciale.
Pa/eon v. Recorders Court, Ki R. L. 348,
S. C. 1888, and confirmed in Q. B., and

,

Supreme Court, 17 S. C. Rep. 495, 1890.

220. Et les dispositions susdites du dit
reglement etant de la competence du
Conseil de la cM de Montrckil, en vertu
des dispositions de la lol susdite, il ne
pouvait en vertu de la section 12 du cha-
pitie 5;^ du Statut de Quebec de 1879, 42-43
Vic;., 6tre cassc^ <iue pendant I'espace de
trois mois, a compter de la date de la mise

j

en force de ce reglement. lb.

! 221. The Parliament of Canada, in de-
chiring, by :G & :33 Vict. c. 29, s. 44, that
" every nerson cpialified and summoned as
a Grand .Turor, or as a petty juror, in
criminal cases, according to the laws
which may be then in force in any Pro-
vince of Canada, shall be and shall be
held to be duly qualified to serve as such
iuror in that Province, etc," did not
legislate ultra vires, and therefore the
.Jury Act of the Province of Quebec is
constitutional. Rcginxi. fc Provost. M. L
R. 1 Q. B. 477, 1885.

II. Errata.

222. The Act 45 Vict. ch./23, (D.) applies

i %
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Printer with the statnft^ ^V-^^ Queen s

an omission in seSn 'n J^'i"'^ mj>pneA
mtegral part of the Act Tn ouest'ion"^ /"

M^treal Abattoir Co., M l'r'"/S p'
116 and ]() L. N. 264, 1887.

^- ^•

in. IM'ERPRETATION OP

IV. PnoCEEDINOS UNDER

C- J. a? S. b! iS * Bmim, m l,

V. Proclamation ov

ADVOCATES.

ADMIlflSTEATIOK.
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insolvency!''''' ""^ INSOLVENT, «ee

NOBITY.^''''^'^^''^ °^ Minors, «eeMl-

EXECUTOEg.'''''''''^ °^ SUCCESSION, see

IV. Op Trusts, see TRUSTEES.

ADMINJSTEATOES.

TRUSTEES.'''"' °''' '"*' EXECUTORS.

ADMIRALTY.

jJw^,"«^«"i^"oN OP, see MARITIME

ADM]SSIONS-&e EVIDENCE.

ADULTERY.

VI. Prook ok

make proof S^;^^*^"!:'' '"order to
207, S.^l 1885

* <?«'-««?P2/, 20 L. C. J.

VII. Repeal op

efS tf'rShne IT'^' 'T '^"^ "'e
previous nno^f^ "y imphcaton a

cond tion of Ms ,mX..,„ •
' *"*' express

tion as toKon ete"'"S^
an exaniina-

said Order-in-C^o^^^n ^ fl*"'"'^
analyst,

the repeaHnL da SP .Tii ^"g'^ther with
had the effect of .\^fff

*'"' ^^^ "^ 1««5,

former appointmeVnf"^,?" ''i'^'
^" fhe

the Act oH^^ nL ""^ ''""'y^^ "»'*'•

certificate of si.plf
'^ consequently, th..

under the last nSioned'ilt ::^''rl"'"'^make proof of its ,^n„f"r ^'^^ «'»ltl not
by secJonluh'S the Ac Vl^'"^'"'^'*'^'V. D^cffy, 14 R. L. 737, Vo. Ct. lib.

^""'"

1. Epkect op

, heTeVlIred'i;^';,^^*^;,^;;;"^^^^^ ^-ie,,* may
I
her share in fie con.mnni^ I''

forfeited

gi'ilty of adultery. iC?ivn Cn^^^n""^^altered tlie old law in f^, k°-^*^ ^^^^ "ot
in that respect Xfc 1° ^t' T^""^!-'
L. N. 266, S. C\ 1882.

Hawkins, 11

ADVOCATES.

ADJUDICATAIRE
^^L^SHERipp,, SALE, «ee SALE, Jum-

CLiE/TS^MONEY.^^^^'^^ ™ «^^«^VE
II. Authorization op
III. Fees op, see ELECTION LAW
IV. Liability op

ON^SmT^'"^''
Agreements by, to carry

ClTen?s^^"
'''''' '^^^ C^^-r^ AGAINST

BYTVee'sALE:''^^
°'*^ ^"^«^«^« «^«HT8

dSlu?ion"™ "^ Partners apter

Cuen'^ts^MonI -!^^'''''^' ^« «^^«^VE

220. Le procureur ad Hten,
-, rrtievoir les sc

queues sa partie a obtenu=K^SE'r,te:«=.Sufr:
jugement et en
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doniier valables quittances, et en suppo-
sant que d'aprfes I'usage, I'avofiit ayant
un mandat ad litem, aurait tacitement le
pouvoir de retiror les somtn'w pour le
rtaouvrenient desquoUes il est charge
d'instituer des poursuite.s ; cependant, il

appert, dans le casaetuel, que M. G. aurait
retir(5 apr^s jugemont la somui" en (lue.s-
tion en cettu cauise, dans un temps oii s3n
mandat tStait termini^ et oteint, ot que
I'lisage su9-mentionne ne [)i)utTait ni'^ine
pas trouver ici son application, Cfitran v.
McClana'jhan, et MnClarvinhati, oppt, M.
L. R. 1 S. C. 331, et S. L. N. 210, 18sl

II. AUTHORIZATIOX OP

230. Wiien once employed, party can-
not proceed personally or address the
Court themselves even though the ad-
vocate be horn de cause or unable to ap-
pear, see PARTIES.

231. L'avocat dans une demande en red-
dition de corapte a mandat pour reprt5-
senter I'ayant compte sur la contestation
de ce compte, lequel ne pourra etre con-
test(5 par un autre avocat qu'apres (pie ce
dernier aura 6ti dftment sub.^titue an
premier. Poirier v. Raberqe, et Resther,
seq., M. L. R, 1 8.0. 103et8 L. N. 132, 1835.

III. Pebs of

232. Riea, dans I'acte des chemins de
fer, Statut de Qui^bec de 18S(), 4341 Vict.
eh. 43, ne s'oppose d, ce que le juge, dans
I'exercice du pouvoir qui hii est confl(5,
aotis les dispositions des sous-sections 20
et 38 de la section 9 du dit Statut, accorde
des honorairesaux avocats qui ont repri-
8ent6 les parties en favour de qui les frais
sent tax6s, et, en principe mfimH, ce pou-
voir est inherent d, I'exercice de la discr(5-
tion attributes aux juges dans tel cas. La
Cie du G/iemin de Fer Montrinl et Sorel
v. Vincent, 17 R. L. 36, Q. B. 1884.

233. Bien que la taxe ainsi prononci^e
par le juge ne soit pas exi5cutoire, aucun
pouvoir de r(5vision de cette taxe n'est
cependant accord^ par la loi, et'elle cons-
titiie chose jug(5e entre les parties. lb.

231. L'avocat n'a pas d'action pour re-
couvrer les frais de fettre t5crite au d(5fen-
deur, si ce dernier r^gle la dette avec son
cr<5ancier, m6me en promettant de r^gler
la dite lettre avec l'avocat ; cette pro-
messe ne pouvalt le lier vis-A,-vis l'avocat,
puisqu'il s'engageait k une chose k la-
uuelle il n'<5tait pas Wgalement tenue.
Lareau & Leclerc, 8 L. N. 344, C. C. 1885.

235. Le demandeur fit envoyer au d6-
fendeur une lettre d'avocat par laquelle il

r(5clamait une certaine somme d*argent
plus les frais de cette lettre. Sur recep-
tion d'icelle, le ddfendeur se rendit au
bureau des avocats du demandeur et offrit
le inontant r^clamt^, moins cependant les
traisde lettre, pr(5tendant qu'il n'(5tait pas
Wgalement tenu (\r. payer teis frais. §ur
ce, on refusa d'accepter les offres. De Ik,
une action contre le dt^fendeur r<5clamant
e montant offert ainsi que les frais de
lettre ($1.50). Dans sa dJfense, le dc^fen-

deur alldgua entre autres choses : Que
lorsqu'il a t-ttS requis de payer par le de-
mandeur il a offert la balance qui appert
au compte produit, en billets de la Piiis-
sance du Canada ; que le demandeur, par
1 un de ses procureurs, a refuse d'accepter
cette balance, sous priitexte qu'il (le d6-
fendeur) devait payer certains frais

; que
le diStendotir a r(5fus(4 d'obtemp6rer k la
deinanie du demandeur par ses procu-
reurs, parce (ju alors, il nV avait pas de
trais taxables entre lui. Puis il r(5it6re
ses offres et consigne le montant iU\k
otfert, Le plaidoyer du dofendeur fiit
soutenue h I'audition par la preuve, et la
Cour d(5clara les otfres bonnes et valables
et dt^bouta le demandeur de son action
avec depens. Desni'irchais v. Doule, 10
L. N. 13r, C. C. 1887. " '

230. Le mdmoire de frais des honoraires
des procureurs, dans une noursuit. prise
il la Cour de Circuit, sous les dispositions
de 1 article 100 C. M., pour faire annuler
une rtisolution d'un conseil local, et dont
il y eu appel, doivent fitre tax(5s suivant
e tarif s'appliquant aux actions appela-
bles de la Cour de Circuit. Denroches v.
La Corporation dc la paroiase de St. Ba-
zde-le-Grand, 17 R. L. 018 S. C. 1889.

237. Pour r^gleren C. S., les honoraires
(le 1 avocat du requiirant, sur requ6te en
reprise d'instance, renvoyee siirune Hnde
non-recevoir, autre qu'un plaidoyer au
mi^rite, il faut appliquer les principes de
1 article 30 du tarif des honoraires de la
C. S., et en ce cas I'art. 7 de ce tarif ac-
corde $2) d'honoraires k l'avocat du re-
qiierant, GuUbau't v. Desnmrai% 18
R. L. 510 S. C. 1889.

23S. L'article 10 du dit tarif ne s'appli-
(Uie quaux causes dans lesquelles un
plaidoyer au merits a 6t6 produit. lb.

239. L'article .35 du dit tarif ne s'appli-
que qu'aux cas ofi la reprise d'instance
n est pas contestdc. lb.

240. Les frais des avocats, dans une
cause de .$100, doivent 6tre taxds, con-
formement au tarif des honoraires des
conseils, avocats et procureurs pratiquant
dans la Cour de Circuit, dans les causes
de premiere dasse, bien que, par les ter-
ines du tarif, cette prjMniere classe ne
comprenne que les causes au-dessus de
!j>10l). Vaneur v. Raxconii, 17 R. L. Wl
S. C. et M. L. R. 5 S. C. 120, 1889

'

241. Per Curiam.—lies clients d^fendua
par un avocat dans une infiine cause par
une seule et meme dt^fense, sont-ils tenus
sohdairement ? Dalloz, Repertoire, vbo
Avocats, No. 252, dit :

" Dans le cas od
1 avocat croirait devoir poursuivre judi-
ciairement le paiement de ses honoraires
il nous semble qu'il aurait pour obtenirce
paiement, une action solidaire contre les
clients qui I'ont charg«5 de leur defense
dans line mSnu affaire oi'i ils avaient lememe int<5rt't. A cet egard on oeut se
prcvaloir des aricLs de la Cour de" Cassa-
tion, qui ont decid«§ que le notaire a une
action solidaire contre chacuue des parties
qui ont flgurt^ dans un acte pas.st^ dovant
liii pour le paiement de ses d(5bours^s et
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qui paie. contre le^ a7.tr "s par iel" s^ifv^a

raux du niandat.et ;i e^eK I ?^
*?'""'^-

ftw, question 553: "L'avouti ninf -a ii ' P"

du Palais, vbo. Honoraires No V-^it

1^ L. N. 146, Magistrates Ot. 1889
'

son client dans aueun cas, est un ma^vh^
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ao7!'s.Y\^R!"S" ^''""^"•'«"<. •« i^. c. J.

cJen?™" ''"'' T^^ ^'"«T« AGAINST

soli";,.;?'""™ ""-""BBSAPTBn D,».

Wes. Montignv v /> ft'
L/ ''^f,'"^.":

VFFAIRES COMMEROIALES -
Fof/- COMMERCIAL MA ITERS.

AFFIDAVIT.

IV. Liability of

MBmm
rlu jugement dansla Xse ou^lf o^'°°gaient.^7.«.. * /'-Crs'i.'Vf^^."

|

o/smT.'^'''''^
AGREEMENTS BY, TO CARRY

'

I

K. For Capias, see CAPIAS.

notes!'"''
^''^^' »'" ^II-LS AND

PENALTY.
"^'"^^ ^""^ Penalty, see

VI. Signature op Oomkisbioner to
218. Lbs lettres C. C. S ii hi u.„v anom du commissaire de ia Cour's^^"

th!^ftw?t?.ftrtR:T„r"ofa^'^*^ *°

'

certain case he sCdd "ecei Ip ioT^ *"

except .$10, and cos?s of eSte and'i^

'S^ufdT* ,- hf wi.ning^'lirca"?.!:!

profession, and will not be enlorcelby Si I

AFFREIGHTMENT.
I. Charter Party.
II. Delay in
III. Demurrage.
IV. Liability for Loss.
V. Powers op Master.
VI. Right to Recover Dues.

I. Charter Party.

249. By charter party the Appellants
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agreed to load the Respondent's ship at
Montreal with a cargo of wheat, maize,
pefiH or rye, " as fast as can he received
in fine weather," and ten days' denjunage
were agreed on over and ahoVe lying days,
lit ^40 per day. Penalty for non-perfor-
mance of the agn^oment was estinuittid on
ainounlof freight. Should ice set in during
loading, so as to endaufjer tin; ship, mas-
ter to heat liherty to sad with part cargo,
and to have leave to fill up at anv open
port on the way homeward for sh'ip's Ix;-
neflt. The ship was reaav to receive cargo
on the 15th of Novend)er, 188<), at II a.m.,
and the Appellants hegan loading at 2
p.m., on the 16th Novemher. After load-
mg a certain (juantity of rye in the
forward hold, as it woidd not he safe to
load the ship down hy the head any fur-
ther, the captain refused to take any tnore
in the forward hold. No other cargo was
ready, as the Respondent would not put
the rye anywhere except in the forwaixl
hold, and they stopped loading. At 8 a.m.
on the 19th the loadmg recommenced and
contmued night and day until 6 a.m.', on
Sunday, the 2Jst., at which time the ves-
sel sailed in consequence of ice heginning
to set in. When she .sailed, she was 2l4
tons short of a full cargo. The Respon-
dent sued Appellants because the ship had
not receiveu a full cargo, and claimed 24
days (lo, 16 and 17 November), and freight
on 2144 tons of cargo not shipped. The
Appellants contended that the delay was
not due to the:n, but to the ship in not
supplymg baggers and sewers to bag the
gram ; that the time lost on the first week
was made up by night work, and that
mere delay in loading could not sustain
claim for dead freight. The Superior
Court, Montreal, gave judgment for the
Respondent for the dead freight, hut re-
fused to allow demurrage. This judgment
was affirmed by the Court of Queen's
Bench. (Fide M. L. R., 1 Q. B. 415).-
Hekl, afflrmmg the judgment of the Court
below, that as there was evidence that the
essel cculd have been loaded with a full

and complete cargo without nightwork
before she left, had the freighters supplied
the cargo as agreed by the cbarf . r party
the Appellants were liable for damages'^^ tnV'^"^' ^ ^- N. 170, et 13 87 C."
Rep. 166, Su. Ct. 1885.
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iuO. That the days' demurrage men-
tioned in the charter party referred to
are over and above the lying days, and
have no reference to the loading of the

251. The Appellant, in .January 1879,
agreed to charter a steamship, for the
carria(je of livr- cattle to England, and the
conditions of the charter-party were that
the steamship should proceed to Montreal
with all convenient speed to arrive there
between the opening of navigation in I

1879, and thereaft.ir to run regularlv

'

between Montreal and London, and to be
dispatched from Montreal in regular rota-

i

tion with other steamers to be chartered
up to Ist October 1879. Navigation opened
at Montreal about 1st May, but the steam-

1

ship did not arrive there until 5th June
when the Appellant refused the load—
Hela, that there was not a substantial
compliance with the contract on the part
ot the ship, and that the Appellant was
entitled to throw up the chaiter part".
MrSlmnr & ffnulfrxoa ct a/., M L R
Q. B. 2(W, 188.5.

2i")2. The Appellant, in .January 187J),
agreed lo charter a steamship, for the
ciiinaj,'(! of live cattle to England, and the
conditions of the charter-party were that
the ship should proceed to Monfcieal with
all convenient speed, to arrive thei-e
'between " the opening of navigation of
1«7», and thereafter to run regularly bet-

^

ween Montreal and London, and to be
dispatched from Montreal in regular rota-
tion with other steamers under charter of

;

the same charterer, to be chartered up to
I

1st October 1879. Navigation opened at
'

j^li.'nfci'eal about 1st May. but the steam-
ship did not arrive there until 18th May
w"?" the Appellant refused to load.--
Held, (following McShmie & Henderson,
M. L. R., 1 Q. B. 264) that there was not a

1

substantial compliance with the contract
on the part of the ship, and the Appellant
was entitled to throw up the charter-
party. McShaiie, Appellant, & Hall et at..
Respondent, M. L. R. 2 Q. B. 42, 1885.

253. Where a charter-party provided
that a steamer should arrive in the Port
ot Montreal " between the opening of
"avigation of 1879," arrival on the 18th ofMay was not a substantial compliance
with the stipulation, it being proved that
navigation opened about the 1st of Mav
McSfmne & Milburn, 29 L. C. J. 274, Q. B.

254. That Respondents having failed
substantially to perform their obligation
under the charter party as aforesaid.
Appellant was at liberty to repudiate the
contract. Ih.

255. The charter party described the
voyage in writing as being from Havana,
Cuba. " to Montreal direct via the river
St. Lawrence." A printed clause declared
that the steamship should" have liberty
to tow and be towed, and to assist vessels
in all situations, " also to call at any port
or ports for coals or other supplies."—
Held, (reversing the judgment of the
Court below)

: That the fact that the
steamship called at the port of Sydney
C. B., for coal in the course of the voyage
was not a deviation therefrom other thaii
permitted by the charter party, and that
the increased premium of insurance paidby the charterers in consequence of the
vessel calling at Sydney could not be
deducted from the freight. Peters, Appt.
& r/ic Canada Sugar Refining Co, Resn
M. L. R. 2 Q. B. 420 and il L. (J. J. 1^1^.

II. Delay in

23(J. The Plaintiffs sold to Defendants a
large quantity of wheat to be shipped atChatham, m the Province of Ontario as
soon as a sailing vessel could be procured
to Montreal. The Plaintiff took fifteen
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da^s to find a suitable sailiriir vessel aftonwhich It was loaded and eonvlved fn

30 L. J. C. manaQ^k fsfi'"'"
""'""''

2.j7. Where no tiiuo is fivnrl fr... *i

caU fot. the f.-ei^S"vh;: • hal,* Ts^t' in

to ccne alongsidrand the trg di'ffl

preparu^g to take'SUK^„ bo^A'er
was /ifi 'tha1°;hP'"'^f''^''t^t'»y to sailing it

AGf:. 4d

f,

III. Demurrage.

port^'dansle d^chlrge nent d'nn w '^ '"P"

nesont diis tiue m,. i'„ fv <i ". ^.'^"^*"^'>'»

ou par le c!JZ^i^^^
-"^ti^?

24yr>"r?^v'^^
fret- (ArL '2t5l°2 '?7'

«?/i'unj Co., 29 L. G. J. 15? S. cMs^"''
IV. Liability for Loss.

?tfJ!nIi'p%?Si';S/„'jipped cattle on a

Eter;ri%t%r'-^^" ^-li"'
PcJrtSndto

cattle, and a large part of Plaintiff's cattlJ

Keliuv rt'^M-
'''^"'- "".* "'-^hle the-efor.

V. Powers of Master op Vessel.

«rt. 2157 C. C. cUji™i TlSk£:SV
ferri;:?S"'*="»^-'i^«"*

were orders on bo.rd by"lie veiel"? ,,

"SS £"''"\'» «'«' Ming ;? tl

the others.i^Ti^^^^^ t^ZT''^'''''
°^

the said cattle on boar^as /hpV^r^"'\"»
fore the vessel w. a ,.„ a ^^^ ^^'d- ^^^-

e=w!:i^k^er£!£^w*t
V. 4iZan, 32 L. C. .T/ffl) g. o -{Jf"""^*"^

J{L^^^'*!?^f.,r'-« liable for the
200.

price o, .hec^CSnirjJ,S;5!

VI. Right to Recover Dues.

suMt«^,^l^
lecapitaine perd son privilfe^e

fraii"'drS4"tarr P°"'' '" P^i«'°«nS
I'a Le mil 1 • *^" Pennettant A

sonchargeinentailleurs. lb.
'°'"P'*^'^e'

AGE.

CORP^US.^'''''*^"''''' "«''• HABEAS
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AGENCY.

I. Duties of Agent.
n. Implied.

III. Liability of Agent.
IV. Liability of Principal.

V. Op Clerk, see INSOLVENCY.
VI. Of Holder of Bill of Lading.
VII. Of Notary.
Vin. Of Person Acting as Partner.
IX. Powers of Attorney.
X. Powers of Agent.
XI. Ratification gf Acts of Agent.
XII. Revocation of
XIII. Rights of Agent.
XIV. Rights of Principal.
XV. Rights of Third Parties.
XVI. Sale by Agent.
XVII. Termination of
XVIII. What is

I. Duties of Agent.

265. Le niaiulataire, qui req-oit du iiian-
dant line certaine sonnne d'argent, pour
6tre oniployt^e h une transaction deternii-
nee, et qui ne reniploie pas pour cettefin,
niais pour un autre ol)jet, est tenu de
rembourser au mandant cette soninie,
q^uand ni6nie il t5tahlirait que la transac-
tion qu'il a faite etait pr«;f^rable a I'autre
Moodie v. Jones, 19 R. L. 516, Q. B. 1800.

II. Implied.

266. Le fait que le cessionnaire d'une
cr(?ance aurait aines la signification du
transport au debiteur, ie(.u du cedant
parti de la enhance cedee, et ce serait
adress«5 a lui pour deniander la balance,

jne constitue pas, en faveur de ce cddant,'

'

un nmndat tacite, I'autorisant k recevoir
du dt^biteur transports le niontant de la
cr^ance; dans I'appreiciationdesfaitsdont
on veut faire rdsulter le niandat tacite,
il y a une question d'intention, et le
tribunal ne doit admettre, comnie faisant
pr^suiuer le mandat, que des faits inipli-
quant n<5cessairement I'idde du man(kt.
Gibb & Morrice, 16 R. L. 425, Q. B. 1888.

267. Etendue des obligations et des pou-
voirs du niandataire.—Le niandataire qui
agit en son propre noni fait-il rejaillir
sur son mandant toutes les exceptions que
peuvent lui opposer ceux avec (jui il fait
affaire? Dupleasis & DufauU 30 L. C. J
75, Q. B. 1885.

III. Liability of Agent.

268. Un niandataire qui aehete pour son
mandant sans declarer sa quality est res-
ponsable personnellemeut. Et lorsque le
niandant fait affaire sous le noni du nian-
d.-itairp, le fait que ee dciiiicr, aprcs avoir
achet^, aura sign^ des billets du nom de
la soci6t6, et les aurait donn^a au vendeur
en Paiement, n'est pas une declaration
sumsante de sa quality pour dtigager aa

responsabilite person nnelle. Pratte v.
Maurice et al., M. L. R. 1 8. C. 364, 1885.

260. Le niandataire, qui re(,'oit de son
mandant une somnie d'argent h remettre
i\ un tiers pour^teindre une obligation du
niandnnt vis-A-vis de ce tiers, doit, si
I'obligation porte inter^t k taux ^lev6,
faire diligence pour ext-cuter son man-
dat. sans quoi il sera tenu au paie-
ment de cet intt'r^t pour tout le temps
qu'il aura nt'gligi5 de faire remise des
somnies d'argent dont il i^tait porteur
pour le tiers. Dubuc v. Bokhic, 14 R. L.
359, Q. B. 1885.

270. Where an agent acting for the
government discloses his agency, he is
not personally liable until he has received
funds to pay the amount due. It is not
necessj'.ry, to make the age'it liable, that
he should have received a sum of money
to pay the particular claim sued for; il is
sufficient if he has received money to pay
accounts of that kind. But, held, in the
present case, that the evidence of his
having funds was insufficient. Qtiesnel v.
B^land, 9 L. N. 195, Q. B. and 12 Q. L. R.
129, 1886.

271. Lorsqu'une action est bas(5e sur un
t^crit du dt'fendeur, ce dernier, s'il priHend
n'avoir alors agi que comme I'agent d'un
tiers, doit prouver l(''e;alement que le de-
maiideur connaissait, lors de la signature
de I't'crit, que led^fendeur agissait comme
agent seulement. Menard v. Lerovx, en
revision, M. L. R. 3 S. O. 70 et 10 L. N. 171,
S. O. R. 1887.

272. Le niandataire qui a agi en son
propre nom est responsable envers les
tiers avec qui il contracte, sans pr«5judice
aux droits de ces derniers contre le man-
dant qui est responsable envers eux pour
tons les actes de son niandataire faits
dans rex«5cution et les limites de son man-
dat. Wilson & Benjamin, M. L. R. C. 5
S. C. 18, 1888.

273. Le mandataire, qui agit en son
propre nom, est responsable, envers les
tiers avec qui il contracte, sans pr«5judice
au recours du tieis contre le mandant,
lorsqu il dt5couvreque le mandataire agis-
sait pour le mandant. Huot v. Dufreane,
lOR. L. 360, S.C.R. 1800.

IV. Liability of Principal.

274. La fenime propricStaire d'un terrain
sur lequel une maison a dt^ bMie, par
suite d'un contrat fait par son mari, en
son propre nom, avec les constructeurs de
la maison, est responsable du prix de
cette maisor parcequ'elle a consenti k sa
construction, et que son ii^ri agisaait
vraiment comme son niandataire—sans le
declarer, et, dafis le eas m^me oh son mari
ne pourrait 6tre consider^ comme son
mandataire, elle serait encore tenue,
niais seulement jusgu'fi concurrence de la
plusvahie donnee a sa propriete par la
dite construction. Bilanger & Paquette,
11 Q. L. R. 67. S. C. R. 1884.

275. H. was the agent of P., and man-
aged her affairs generally ; he also acted

'a

t.
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occasionally for L. in finding inveHtmonts
foiherinoney.ftnd on onn oi-casion he

loinTf"ariLV^- •""* P..requiml „
tt^i,j!.»,

*'^'''W<> for a ct'itain i)urposp.which sum WHS handed H. by L., who leccived from hin. tho receipt. H naidover a part of this «um for the purKfor which it wa« loaned, and a p/ied' lie

wardsH. abstwided, and L. hroiiKht ac-

vhk^h''S'"i:L^- ^" '•"•"^^"'- *hf l«tlan,^ewnun H. had niisappropr ated. — /A7r/eonflriuing the j.idKii.en of the Oo, rtbelow, that there w^ nothing on the faceof the receipt to bind P., aiid that she

uZuon '">"' *" k .f"'- th"aniount1n

H^W^&'V^^P''"^?"^^ ^^* "I' ? fl"» «f "J-n. vv. « Co., which by private a^reenient wa« their own b.,«fne/s w liT HW. as manager, but to the public thebusiness was that of .1. H. W. & Co Thisfirm bought goods from Respondent, the

uLi? i~.,' ,^'"^* l^be Appellants wereIml^for he obligations o/t^ie firm ,7 JW. W. & Co and tor the acts of .1. H.W
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' te*^«r "" 'Jpt'"" against W. ^- mid

shou .1 Iw." ?''r' l'\^fy ^he same to (f, it

am f , .

.•'7'"'=t''*l f''"«i Hie obligationand the judgnienl, ordering the sa eshould avail as a discharge UnJ'miith nt

mil^rTn^ ""''•".VV"
«-'l<'''IiKati:,n

18OT
^

•
^^"f><^>"i'; -ii L. c;. J. loTt.'Q.B.

vefs^leynJr"''""*, *'\^ responsable. en-

tent a e,,T' '*"'' '''^ ''""""^ f«i. contrac-

J^a^ft.[i.^^!SS,;i:!'i!^-^^-„
deT« r..;..v^ / / •

^ "'"tits raisonnab es

:«2,

Vr. Of Holdek ok Bim. ok Lading.

411,
- I Q. B. :S5.S, and 9 L. N.

banks "^i'^e'lwf
'""* Kv«P<".dent are

casnier, obtained a loan n his own minefrom Appellant, on the security of sharesof the Respondent bank, standln.. also hi

viir p""" k\P"T shares decli.^ng
:value, v. substituted therefor notes (he
'

property of Respondent, intiinathig that

not i"fn ^^««,'n'«le to Respondent, and
!

June iwf h" ^'''•"""y- «" the 2:^rdJune, 1875, the transaction was entered
?.^,!^''.'°°''1, "*^ Respondent as beine atransaction of Respondent and not fV

jpersonal y, and on the 20th July, 1875. the
SirL^'*r'^^",4PPe"ant and Res^pontlent was altered in accordance withthe same pretension. -i/cZrf that a nrin

eS r^talr.
«"b-'i"-t mtXtioi ":

t^}T..y '^'u,
acquiescence, render him-self responsible to a third party for the

and that in this case the Respondent
s^.n^ '^fl ^V'^'"^' "f A,,pellant's^ preten-
Susf'1j^r'"*^f'j''l'r^H'^'li" it until 5thAugust, 1876, must be held to have ratified '

thereby La Smiq.ve d'Epargnes, Appt

^^s^tnK^l^y^vh^
notary, with nstructions not to pay overthe same until the deed was signed andregistered. D. signed the deed and causedIt to be registered, after which he furnish-ed a hstoF his creditors to I. with d" -ec-uous to pay them certain amounts as

except }|)346.49 due G., for which G.

baSv'^nairVh^"'^': "^ ^ '•'^•- 'o'^d ofwariej pairt xh". nrice therunf i-r. *i.„
vendor's agent fr.51n whom he received

nX"bilV\'^'';'^
^™''' nioreover'namel

ffJ!} \u } A^ '."'),'"'< "« the consignee.-

Si'ei?'' uVhori'tv"f '^iV"^
™nsti?uted awi iiien

. uthority to the consignee to

VII. Of Notary.

281. Le notaire instrumentant, oui re-

^^ te nmi
' ^^ "''''>'^f™- "'a pas'nllmdat

tacite pour recevoir, au nom du dt5biteiir

nis^'en tre' l"'"*^*^'
'' ^' "'' ^eniers lui so tinis entre fes mains, par le prCteur cedern.orne sera pas, p„/. eela, (fechaw de

1 obligation de les fournir k rempninteur
SI le notaire ne les hii paie pas. '^WebJter
V. Dnfresne, 15 R. L. 210, q! B. 1887.

Vill. Op Person Acting as Partner*

282. The Appellants VV.F.L. and J.L.L.who were carrying on an ordinary busi-ness in Montreal under the firm of W 1?'

L,. rtc (,o., also appointed one J.H.Wilk'insas their agent and manager to carry ona Imsiness on their account under the

tH W-rJ-"-^^"^'."^t^^°- ^' was provedthat Wilkins was in the habit of endors-ing bills receivable with the name of thefirm, and that he sometimes drew bills on
i

customeivs. The Respondent d scounVed
,

one of these bills in good faith, in thesame manner as he had discounted similar
I

h'l « l'reviously.-£feZd, That the fact of
I

vvilkins name being given to the businessand Its being conducted by him, whetherhe was a partner or not, was sufficient tohold him out to the world as a generalagent; and Appellants were liable^to tTheRespondent for the amount of the draftso discounted, whatever might l)e the use

^:X^l^:^'^^^' n*;!-"*
«-Pondent'sKnowledge applied the proceeds. (Seealso Lewis & bsborn, M.L.R.. 2 Q B ^H\
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OF Lading.

V8 Partner.

IX. Powers op Attorney.

283. La procuration consentie devnnt
iin notaire, A New-York, iiuthentiqiK^'
par le greffler de la Cour Supt^rieim' dii

int^nu' endroit et dt^pos^e i"i Hull, Bas-
Canada, thez un notaire public est valahli-
d'apres I'art. 1250 p. s, et tel notaire pent
au.'tsi valablement en dt^livrer des copies
(}ui pourront 6tre exhiht^es en Cour avec
la nit^nie efficacittS qu'un acte authenti(|ue.
Jugenient conHrnie. Marstonv. Pvllcfiei;
14 R. L. 251, 8. C. et 14 R. L. 256 et 2«) L.
C. J. '.m, a. C". R. 1885.

X. Powers ok Aoent.

284. Une procuration gt'nchale dnn.s Ics
teiTiies siiivants : " .le vous nutorise a
conclure tous contrats (jue vous jugercy,
k proposavec les cidtivateiu's pour la <'ul-

tine, cette annde, de la betterave a sucre
et aussi les travaux pour sa culture,"
n'autorisait pas le mandataire d'acheter
des eultivateurs des betteraves h sucre, I't

ne pouvait Her le nmndant vis-a-vis des
tiers poiu- le prix d'achat de ces bette-
raves. Jairy v. Sendcnl, M. L. R. 1 S. V,
400 et 8 L. N. .3:^1, 1885.

286. La defenderesse est si'iparee de bieiis
d'avec Augustin Varet, son niari, et I'a

autorist'; d'effectuer pou!' elle un enipruiit
d'au nioins $1,500. Il s'adressa an demaii-
deur, notaire et courtier, qui lui servit
d'interni«5diaire pour I'euiprunt ; nmis au
lieu de $1,500 dont la dj^fonderesse avait
absolunient l)esoin, on rinfornui (jue la
somnie eniprunttje n'etait que de $800.
Elle refusa cette sonune, aUt'-guant son
insufflsance et refusa en niOnu- temps d(!
soHscrire I'acte d'obligation dresse a
I'avance par le demandeur, en faveur du
preteur.—JMg^.Que la defenderesse n'f^tait
pas tenu d'accepter la dite somiiie de $8(X),
ni de souscrire I'acte d'oljligation, etque
le mandataire qui n'exticute que partielle-
ment le niandat dont il sest charge,
n'oblige pas le mandant et commit en
nieme temps une faute grave, et f^ii'll est
8e)d responsable envers ceux a\ ec qui il a
ainsi contract(5. Normandeau v. Lannc-
vin, 8 L. N. 116 C. C. 1885.

286. Les membres d'une societt5 en noni
coUectif ne penvent Her la society qu(^
pour les obligations qu'ils contractent en
son nom, dans le cours des atfaires dont
elle se mfile. Et I'association d'une socidtc;
existante aux affaires d'une personne,
pour former, avec celle-ci, une autre so-
ciety, n'est pas une obligation contractiV?
dans le cours ordinaire des affaires de la
socK5t6, et semblable association faite au
nom de la socidte par un de ses membres,
sans Tautorisation des autres, ne lie pas
la socidt^, et n'oblige ni elle ni ses autres
membres. Singleton v. Knight, 13 Q. L.
R. 70, S. C. 1886.

287. In a petitory action in which a
question of title arose Held, that the
Plamtiff having authorized one Beaudry
so to act as to lead the public reasonably
to conclude that he had power to bind his
principal by contracts of alienation, and I

3

both he (Beaiidry) and Intending pur-
chasers having dealt in good faith on that
footing, the case would fall within the
principle expressed in article; 1730 of the
Civil Code, which is a plain principle of
justice and common to all systems of law.
Price k Aault, Ui Q. L. U. 286. P. C. 1886.

288. The Respondent, by notarial agree-
ment, leased to Appellant the right to
mine for asbestos, on certain pioperty
belonging to the Respondent. Hubse-

i (luently, the Respoiulent agreed to reduce
tlie amount of royaltv be was to receive ;

j

but to what extent, "the Appellant and
I

Respondent did not agree, 'riie Appellant
i
kept no regidar books, but his son-in-law

;

and agent, at all events for some purposes,
;
kept full accounts, and the Appellant was
ni the habit of referring those who dealt

i with him to this agent, and he had even
paid Respondent on the statements of this

:
agent. — //rW, That the Appellant was

!
bound by the statement of account of

;
Muh agent, the amount so fixed being

I

less than the Respondent would be entitled
t
to luider the original agreement. Jcfferv
k Webb, M. L. R. 8 Q. B. 147 and 10 L. I^.
8ft5, \ms.

28!), Une procuration donntje d'une ma-
niere gdnc'-rale, pour gerei' et administier
les biens personnels du mandant n'auto-
rise pas le mandataire a cautionner poiu'
des tiers et h endosser des billets de
maniere h lier et a engager le mandant
pour im objet etranger a I'administration
des dits biens. Jodoin v. Ln nth lei; 31 L.
C. J. Ill, Q. B. 1887.

25)0. An agent who was onlv a limited
authority, and who by going beyond his
authority, even while actmg in good faith,
causes his principal to suffer a loss, is
obliged to pay the loss. And so, where a
person instructed a bank clerk to give a
cheque for the amount of a certain ac-
coimt, and the clerk, late at night, gave
the party the money instead,thereby pre-
venting his principal from rectifying an
error which existed in the account, it was
held that the clerk could not recover from
his principal the amount paid in excess
of What was really due. Shen k Prender-
gast, M. L. R. 3 Q. B. 430, 1887.

291. Un mandataire charg6 de prendre
des ordres pour le commerce de son com-
mettant, n a pas le droit de faire des con-
ditions quant au paiement, par exemple,
de stipuler que pour le paiement il .se pla-
cera en pension chez I'acheteur. Marcotte
V. Guilbault, 12 L. N. 267, Mag. Ct., 1889.

292. Dans le cas d'une pareille conven-
tion, si I'acheteur, apres avoir re(,'u la
marchandise directement du marcliand,
sur le refus de I'agent d'en recevoir le
pnx en pension, remet k ce dernier la
marchandise livrde, il devra en payer le
cotit quand m6nie au marchand. lb.

293. Un marchand qui recoit, par I'en-
tremise d'un agent, une soriime d'argent
a laquelle le commettant a indiqu6 un
objet de marchandises, ne pent refuser
de remplir cet ordre, et appliquer I'argent
reeu au paiement d'une ancienne dette
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prtfiiite
; duns te can, il y a lien k IW-

cvatut, li L. N. 2ol, Mug. Ct., 1880.
21M. 80118 cc>B ciiconHtniiroH. I«, eonwii-

JMtantp«Hd«n«le.lin.iteH de BonS

Ct l{«r '• ^^'"''""'' '2 L. N. 2C0, M "k.

200. Lo paiement d'lin h toniDte fait l<.
J<'ur du iuarth.5 an dit sol kiteur U'nonces et accept,^ par lo c«, net ant nr«uflit mis ponr pronver que I'aKent .it.Ht

uoero de cet a conipte qii'en autanf mw.
les denmndeurs I'ont re<.-u

*^57,"'"""^ *1""'

X(. Ratikication OF Acts ok Agent.

AGENCY. 56

banks tW i'*
.""•'• Respondent are

On thr^M, «"? ''^'"« '^ Savings Bank.

ca"h*er
^?^^'^^^P^^^^^^ m, Appellantstasnier, C, obtained a Oan in his own

stand n^al«^^"^ ^'"^ Appellant hank-umuing also in his own name and thi.hmn w,is also renewed in tlTsa.ne way
Se^f^5 'anft"''

'^*"''^'''' payn.ent'lSt'i;•»uiie loio, and Its new exefiiUvo .^m,.,.,

of tK"'*'*'''*!,"''
<^^h» wafa \?M Seof the Respondent hank) on the aJrd June I

J^"'f't«'«l the hooks of Appellant sV, I

Siio
. hriTenlher'l-'^t^ T'"

pondent's.manaSSed ?1.iJ| ^vauthority in the Appellant bank but t}.ientries made by hin^ or by Ss direction

new Doaid until 5th August ISK—Held
QuSXn^'h^^i^^T"*,"^ the Co,?t of
K fti fl^ ?u'^'A*'"t'ea'' M, L. R., 2B. ftl that the failure of the new admi
repSS thl

*^^APP«»ant"Tank'°t;
fffft i^i .

untries unt 1 5th Autrust1876, did not operate as a ratification ofthe unauthorized act of the ResDonrtpntl

tnct de Mmitrial, 11 L. N. 66 P. C 1887
208. L'approbation tacite donn«Se k iina<;te fait par le President et le Tr^sorre?

d- neH^u'*^*;*^
de Construction a,Tg

e. X etMf''".'^^ "'-'?"'='" acceptoe par
..uatrennnll""*

*^*' '-^PHdiation durantquatieanndesapresenavor eu conn/iissance lient telle ao-'i^tA
" ^--5°"'"?:

Uonstruction du comfi d'Hochel^'ii "aGauthier, 29 L. C. J. 141, Q. b! iS

XII. Rkvocation op

f„??*V^u''" " nmndate, for which no

Tt\x,^in?.^
the agent be n numerated by

such cU '"'"1".""; y*"^ ^^'' '•'Vocation in

t le n t .hh"''^'"'*
-t"

t'^^
obligation o

nuoni I
*^* Piinnpal to Indemnify thengent for any loss actually suffered bvh.m in ronse.,iience of the revocation Xhis nuuidate. and that may In see, t.have been con), m, :,-,ic.d at the time the

jHrft^'wiiira.^'--^'-!^- «.««.(•.

:<(X). The agents claim to indemnitvhowever, cannot be extended so a" tonulude loss of nroflts in fviuro af e- the

exnenriV/ln
"^

*''r
"«"'">- ''"^ "ily'sufhexpenditure i» he mav have made toprovide for ,,,1

,
ying ..n'the business A

dOl. Ill the p.esent case, no proof w . 1made of such exi^nditure. fb.

XIII. lilUHTS OK AOENT.

daSiVe r!'„n"^""*;-
"K'««"nt t-onime man-Itaiiednnepartie, et (iiii lecoit. pour

•lie. un ,lu(,ue. a droit d'etre pay*- d^seshonoiair,.s .-t des dehouiscs par^ ,i Lits

{ul^Vme,r,!r''''''V'.
"^""t ''''•""• "«m. do

m La convention, |)arla()iielle un uro-

I termini .
P'"P''^-t**. duns un d^Iai d^-

conl™. "7«nnant une commissionconvenue, obli^^ ce propri«5taire k pavercette comniissfcn, si pendant ce dilaf ivend lui-mfime I'inimeuble, au He.i de le

XIV. Rights OK Principal.

:^. Le nuindant n'a pas. sans le ci.n
senteinent du niandataire.e droit deseservir du nom de celui-ci.dans les recoursjudiciaires fondes sur com.ats oix le man'dataire n a pas divulge le nom de sonmandant

:
et il n'a, dans ce cas one S»

droit de se faire subroge" a ceux nalssan?de pareils contrats. ^euni!r&l^Cor.
^.1^!" ^"^''^''' ^^ Q- ^- R- iJ^s C.

lii^** ^!^"* ^^ '!"'"" "Kent ^i* dans leshmites de son mandat avec des tiersnifime en son nom propre, il le faft nom'.son mandant et ie SernierV e C
nfi® "fc*''^

dans ses droits contre les

«. V- to. 1888 & Hudon Cotton Co A Cnt,

mX'lt'i^. °'^- 4«-214)"3 s;c. ReJ:

miSX nl'"i
''^?"*^

'^'l^ connaitre laqua!.„6 de ce dernier, ma s qui recoit la

avec'W/r direetement du^comm^ttantavec la facture en son nom, acquiert suffl-samment la connaissance qu'il a achet^du commettant pour 6tre tin,, 't h^f^S
payer le montant, surtoi.fc "din's fe" ca^ oSd n a pas encore pay^ k Pagent. H^ahiLV. Lamgne, 12 L. N. 104, 8. O \m
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XV. HiuH'ix UK Third Fabtieh,

:J07. Toutefois lo tiei-w qui h contriictt''
ttvuc un UK"""' |XM'»ciniiell«m«'ut, hhiih dci-
nonciatioii du pi-hu^ipul, a droit do hh pro-
UStt^r jusquA ce (|u'il Hoit dA-harKO de
robliKation coiitratWH envois I nifi'nt, par
la su»>mgatioii du principal aux droitH de
I'agent. tVUnon v. Ben/ninin, M. L. R
6 8. C. 18, 1888.

:i()8. While a croditor has a right of
Hctioii against the agent of liis debtor, in
whose name real esUite of the debtor is
regietered, to have it declared that such
property' really belongs to the debtor, yet
where it appears that the action is un-
necessary, the judgment miiintaining it
will Ihj confirmed without co ^ in either
Court. Schtcoh & Bnker et nl. M. L R 8
Q. B. 19, and 10 L. N. 372. 1880.

XVI. Sale by Aoknt.

;«». La vente consentie par un nianda-
taire, a oertaines conditions qui ne sont
pas comprises d» ns le mandat est nulle
et le mandant ne pent faireex«5cuter cette
vente, sans les conditions consenties par
ie inandataire. Shaw v. PerrrauK 17 R
L. 630, Q. B. 1880.

"«". i/ K.

XVII. Termination op

310. Un mandat donn6 k un agent, pour
la vente des produita d'une manufacture
»i une certaine condition et en accordant
a cet agent une commission sur le pro-
duit des ventes, est r.5vocabIe A volenti
par la partie qui a donnci le mandat, etdans le cas de revocation, I'ageut ne pent
i|clamer des dommages-intdrets. Cantlic& Coaticook Cotton Co., 30 L. C. J. 133
S. a, and 15 R. L. 524, Q. B., 1887^

'

• ?Pa.^'*Lp^"* r.5clamer des dommages-
mt^rfits, dans certaines circonstances. cene pent fitre pour la perte des profits in
juturo. lb.

312. La dissolution et la liquidationdune society commerciale met fin aux
contrats mtervenus entre elle et ses
agents, et ces derniers peuvent Ctre for-

M. L. R. 3 S. C. 125 et 10 L. N. 252, 1887.

XVIII. What is

t^l'
,^°''^1"'»n «Is, propri^taire d'une

terre, place son p6re devenu vieux et in-
capable de gagner sa vie k la journde, sur

nuJ\^! S^y- 'i^
^ult'^er, piur y conti-

nonnf
d6frichements commences, etpour fournir & ce dernier des moyens de

subsistance, les relations entre le fils et le
pfere sent celles de commettant&pr^pose^ •

lincendie allum.5 imprudemment par le
ptite, aans im abattis sur la terre, enea^equant aux dommage causes par cet inclnl

sabuiK^^:^ r;?.L«vs- 1 'V''^"^-J,,. -.- i— ^i — •••^•••r aitei;t uu quasi-d6ht, mais ausai celle du flls. Lamothe v
Bisaon.u!tte, 14 R. L. 129, 8. C. 188r
n^if '

^h®*^ three banks, creditors of B.«ros. who required extension of time.

58

agreed together to grant it and makeUnther advances to them, (h-daring it amatter of common cause, one of them
•'(Ivancing funds to ren.w a draft, part of
>
he iidebtednes .and not making surethat
he funds were so emi.loyed. Incurred a

liabIe.-//eW, That t;.e stipulation in theagreement that A. K., to whom the funds
or renewal were handed, should supervise
the aflfa-rs of B. Bros during the period
• overed by the agreement, did not con-
stitute him the agent of the banks.

IB>! Q. B S ^ '^'""^' '* ^- ^- "•

AGENTS D'IMMEUBLES - Voir
REAL ESTATE AGENTS.

AGREEMENTS -SeeCONTRACTS.
I. ALDERMEN -

CORPORATIONS.
see MUNICIPAL

ALIAS WRIT.

nL^^^^"^ ''**' *«e IMPRISONMSNT.
OONTBAINTE PAR OOBPS. '

ALIENATION.

ALIMENTS."^''^^''''
ALLOWANCE, see

II. Op Donation, see DONATION.
III. Op Usupbuct, see USUFRUCT.

ALI^NliJS.

^lY^^jJg^'ENTBETiBN, voir LUNATIC

ALIMENTARY ALLOWANCE.

TION
"^^^ BE Tbanspbbred, ses DONA-

ALIMENTS.

I. Action pob
II. Debtor Arrested on Capias En-TITMSn TO '"a n 4 DT A a

III. Execution op Judgment for
IV. Exemption op
V. INPIDBLITY op WIPH DOBS NOT DB-

pbive op Right to
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VI. Jurisdiction in Action for, aee
ACTION. '

VII. Liability to Furnish
VIII. IlKiiiT to
IX. HlOICTTO iNCKIiJASBD ALLOWANCE

AFTER Settlement.

I. Action for

315. In an action for aliin.-ntary nllow-
ance, l>v the UKithcr aKiiinst hiT ihil(lr»*n,
iHHiKfot litM' uiniiuKO with her husband,
the (iHciai'ation (li<l not allcmi " that tlu'
hunband, (hn t'atlicr of the DefeiKiaiit!),
Wiis iinabic til mipport himself and his
wife." livid, tluit a mother, thoiiuh poor
and iin/ibie to Hupport herself, has no

' V. iNKinKMTY OK WlKK DOEB NOT DB-
I'HIVE Ol- MiOlIT TO

'fl\. Where (he jiidKimint nialntalnH a
tiemand for separation from bed and
loard, l)aHed on the dusertion of the hiis-
Imnd and his refusal to support his wife,
the iiiHdelity of the wife do.-s not deprive
her of the right to an alimentary allow-

s"c''177 Tsot''"*''
^' ''"''"*'"• ^- ^' '*•' '*

VII. LiAHrLiTY TO Furnish

.^2. Le pere a droit d'exiger que leH re-
venus personnels de ses enfantH mineurs
satislassent i\ leurs (h'-penses d'entretien,

_,^ ^ _^,,
''I' n«'»»'''iture etdVidueation; on, en d'au-

right t() (laini an\riim(-iitary Villowanee^
t(!rmes, le p6re n'est pas ohligti

from her childien, so long as she does not
i

*'"'^''!"'''"'r
('e^depenses Hur ses biens per-

whowthaf herhusbiind is unable to sun-
i I'"'V',

' «' "t'** .'"nfftnts ont doa revenus.
port them both, licru'iril k Hrrnier,\) ''""''' "•'• ^^'""'"i- 10 L. N. 2)7, S. C. 1887.
L. N. 182, H. C. 1885.

'

Hi'!. Where the revenues of a person's
property are barely Huffleient for her

III. EXECtJTIONOFjUDOMENTKORPEN.
HION AlIMENTAIRE.

316. Lors(iu'un juflfenient a et(^ rendu,
Sortant eondamnation pour le paiernent
'une sonime diitermimk^ a titro de pen-

sion alimentaire, le jugement doit 6tre
ex(5cute de la inaniere ordinaire; et le
crdant'ier ne pent poursuivre par voie
d'aetion le recouvroment de la nonsion
portde dans le juKenient. David & Du-
paul, 13 R. L. 42.5, 0. C. 1885.

IV. Exempt from Seizure and Com-
pensation.

317. En principe 1 a cr^ance d'aliments
dus ex officio pielatis ne pent 6tre I'obiet
d'une compensation ni d'une saisie. (Art.

)R%±^Mi:i:iSr"'""""""
318. Des effets mohiliers donnfSs comme

aliments et declares insaisissables sont
cependant soumis h un privildge pour les
frais faits pour leui' conservation. Benoit

oi. ?«o-''
^" '*• ^- •^^' ''^- ^- «t •'*! i- C. J.

319. Des biens legut's comme aliments
avec clause d msaisisdabilit(5 penvent ^tre
saisis par un crt5ancier d'une dette alimen-
taire, v. g., pour effets d't^jpiceries vendus
et hvrife an l«5gataire. Prescott & Thi-
bault, 8 L. N. Of, S. C. 1885.

property
support, she is not liable to the cor-
poration of her parish for the mainte-
nance of her insane child in an jisylum,
under 42-W Vict., ch. H. /.,/ Corporation
d'' la paroiHHc de I'Ancienne Lorette v.
^ ",'/'•'- U Q. L. R. :W, C. (!. 1888.

321. L'obligation de fournir une pension
alimentaire est indivisible, et <>(mix (juI

y sont tenus, la doivent conjointement
et solidairemeiit

; par suite, I'un d'eux
poursuivi seul, a droit d'aetion con-
tie les autres pour leui- fairt« payer
leur quote-part. Cette solidaritii ne cesse
q lie lorsque ceux qui sont obliges de payer
n'en ont nas les moyens, ce qui est une
question de fait et ne pent 6tre invoqu^e
par defense en droit. Valiquette v. Vuli-
(juette, 8 L. N. 61, 8. C. et IM. L. R. S. C,
129, 1884.

VII. Liability to

325. L'obligation de la part des enfants
de payer une pension alimentaire, qiioique
n (5tant pas solidaire suivant I'acception
gi5n^ralement re(,'ue du mot, oblige ce-
pendant ceux des d^biteurs poursuivis,
sauf le recours de ces derniers coritre les
autres co-d6hiteurs. Mainville k Uorheil
31 L. C. .T. 179, Q. B. et M. L. R. 5 Q B. 90.
c-t 18 R. L. 3(), 1889.

'

VIII. Right to

326. A Defendant imprisoned under
320. Where, in execution of a judgment ^ <^<ypia8 ad respondendum has a right, if

obtained for the amount of a promissory I
^ pauper, to obtain an alimentary

note, an alimentary allowance payable to ""owance from the Plaintiff. Killnote. 'in alimentary allowance payable to
the Defendant is seized by garnishment,
and the Defendant contests the seizure on
the ground that an alimentary allowance
IS not seizable, the plaintiff may, by special
answer, plead that the consideration for
the note was an alimentary debt, and
that the claim was within the exception
of C\ C. P. 558 ; but Plaintif in this
case haa railed to prove the truth of the
special answer. Doivnie v. Francis, and
Clement, T. S., M. L. R. 3 S. C. 371, 1887.

¥Waters, li qVl!"r.187s.'"c.'i885.
"'""'

.327. L'^poux n'est pas tenu de fournir
des aliments aux enfants que son conjoint
a eu d'un pr^c^dent mariage. Desiardina
V. Boyer, 14 R. L. 506, S, C. 1886.

328. The obligation of children to main-
tain their father, mother and other as-
cendants who are in want (C O. 166) dr.es
not cease when the necessitous condition
of the parent is caused by his own fault.
T lie intemperance of an iiged father does

<:< ;
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not coiiHtitutf II viilid ki'oiukI for I'ol'iisinK
I

tc\ miiiiitain liiiii, Arli'HM v. Arlrns rl at,,
'

hi Hitvifw. M. L. It. :J S. C. V.i, iiiul ltd
L. N. 124, 1W7.

Itilt. hii fi'iuiiii) |H)urMiiivicKiiMc|miiiti((n
(If lorps ot (iiii I'Mt Hiiiis ii!.H><ouit:<'«, ii

droit, (jrovisoircnicnf, ft uiK- pciiNioii nli-
MU'ntinrc, «|iioi(|Uf, pur la pifiivc fiiiti-sur
III rf(|iiCt»> |)our piMision, il Holt ('tulili i(tu'

la fcmiiii'st'.strciuhiccoiipjiMiMriuliiltfii'.
Siihoiirin v. Fori in; 1(1 H, L. M, S. C, 1HS7.

'.W. Lii I'finnu', pourxiilvjc par hod inari
tm niillitt^ tic iiiariaKf, a droit a iiiir pro-
vision .Doiir fraiH, ct eotte provision doit
»'tiv proportionni't' any lieHoins dc la [

fcniim? ot aux faniltt's dii niiiri. Tomlnill I

ti OWeill, M U. I.. J15, S. C. IHHS.
,

Itll. Umo feniint' pent, apri's nn jiiKc-
niont la dtklnrant sfpartic (Ic hiens d avec
son i^ponx, luaiH avant le jngonii-nt liiiui-
dant Mi'H reprises, poursnivrc, ponr des
aliments, et la coninuinautti est, par
le senl fait du jugeinent en si^paration de
biens, dissoute pour I'avenii-. (fougeon &
DcHcarrien, 18 II. L. 255, S. ('. 1H89.

S*J. Lii dette aliinentaire rw pent Atre
reclaniiio de la lielle-Hlle, apres le diScha
de son niari, sans enfants, alors nifitne
tpie cette dotteavait pris naissaiiee et ote
reglee par contrat <lu vivant dn niari.
Mnlette v. Lntiilippe, 12 L. N. 07, (". C
188».

•.m. Si en principe, I'onfant naturel n'a
pas de recours personnel pour dette ali-
inentaire, contre les parents <le soti pfiro
ou de sa ni6re, ce droit ne pent lui tMre
ni<5 contre son pei-e niOnio, et contre sa
rniNre vivante, i-t au dt'ees de ceux-ci, ii

forme una dette de leur succession que
I'enfant est fond«S k n-clamer, de prefe-
rence k tout legtttaire ou hi5ritier. Afillcr& Lepitre, ;« L. C. J. 280, S. V. R. 18«).

IX. RioHT TO Incbkased Allowance
AFTER Settle WENT.

ail. Celui ii qui des aliments sont dus,
et ((ui, aprfss une poursuite pour les obte-
nir, transige avec son del)iteur, et accepte
de lui une rente annuelle di5termin(5e, ne
pourra ensuite poursuivre ce dt5biteur,
pour obtenir de lui un plus fort montant,
s il n'etablit pas que sa position a changd
et que ses besoins ont augments depuis la
date de la transaction. Coiilombc v. Na-
fleau, 19 R. L. 375, Q. B. 1888.

APrKAL.

ALTEUATION.

(J2

ALLEGATIONS FAUSSES ET CA-
LOMNIEUSES.

I. Dans un Plaidoyeb, voir LIBEL.

nv.,9r''.?,'/.'lf
^'*" NOTEH, HCfl BILLS OP

II. Ok Ukcoki) wrritouT Autiioiiity
irt Fraud, xec PROOKOURE.

AMEIJORATIONS.

'n/Ai5"°i'^
'"^ Ketknir pour, voir ACTION PBTITOIRE.

[

II. 'RoithdkDonatairepoi/rapres

'donation.^'''''''
««TANNliL8E, voir

, T iy*,^'*"''^'' "^' I-'<>*'Ataire pour, voir
I

LESSOR AND LESSEE.
'

AMENDISS—Fmr PIXEH.

AMENDBMBNT — Volt- PROCE-
DITUE.

ANIMALS.

I. When Impounded cannot be Re-
VEHDICATED UNTIL AFTER FORMAL
TENDER OP Fine and Costs Required
to Redeem them, see PLEADINa
Tender.

II. Cannot be Retained fob Dam<
age done by them.

jii5. The owner of a farm, who, under
the authority of article 117 of the Muni-
cipal Code, has impounded animals found
straying oi' trespassing on his i)renuse8,
has no right to retain them for the pay-
ment of damages which he pretends to
have been done by such animals on pre-
vious occasions. Smitli v. Brownlce. 10
L. N. 405, C. C. 1887.

ATT /"v^Tr-rrriTfr.

^k^'' Sbntencinq Prisoners, sec CRI-MINAL LAW.

ANSWER—.See PLEADING.

I. Effect of when General to
ADMIT Plea, see BILLS AND NOTES.

APPEAL.

I. Costs in

II. Delay in
III. Kffegt of
IV. Factums.
V. From Interlocutory Judgments.
VI. From Judge in Chambers.

I,

fil
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Ki- I

' I

^W. I

VII. From Judgment in Municipal
Matters.
VIII. Prom Judgment in Review.
IX. Prom Judgment on Petition to

Quash, see CAPIAS.
X. Prom Judgment that cannot be

Executed.

^ XL Prom Summary Conviction, see
CRIMINAL LAW.
XII. In Matters op Habeas Corpus.
XIII. Intervention in
XIV. On Questions op Costs.

LIBEL
^^ Questions op Fact, see

XVI. Privileged Cases.
XVII. Right op, see BRIDGES.
XVIII. Service op Writ.
XIX. Security in
XX. Sureties in
XXI. To Supreme Court.
XXII. To Privy Council.
XXIII. Waiver.

IV. Pactums.

3iO. Uijon an appeal fromt^^'i' "i""t "" •^I'l'ciii irom an inter-locutory judgment any party may pro-
.luce and file a factum, and if successful,
the cost of the same will l)e taxed and
allowed. But no delay can be granted for

V?*^ ^ ; ?. '^ ^'"'Jj
factum. Thornton &

Triulel, 11 Q. L. R. 210, Q. B. 1885.

V. Prom Interlocutory Judgment,
341. Sur un appel d'un jugement inter-

locutoire, Tune ou I'autre des parties pent

I. Costs will not be Allowed wherea Party Succeeds on Grounds not
Raised in the Court Below.

336. Lorsqu'un d<5fendeur n'invoque pas.en Cour de Premiere Instance, un moyende droit qui le fait ri^ussir en appal iln obtiendra pas de d^pens contre le de-mandeur. £a Banque d'Echanae du Ca-nada V. Gdmin, 19 R. L. 191, Q. B. 1890.

II. Delay to Serve Writ in

337. Lorsnue le bref d'appel n'a 6t6signing III k la partie ni k son procureur
personnellement pendant le d^lai flx(5 par
l*„«'' *PPeh°* *' P'"''i" 'e droit de si-
gnifler l<j bref d'appef, et I'appel devra6tre

ssTSisS"^''"""
^' ^''"'?"^*' 13 Q- L. R.

III. Effect op

338. Lorsque, dans una saisie-revendi-
cation, le demandeur a obtenu un juge-ment d un des uiges de la Cour Sup6rleure
lui accordant fa possession des effets sai-

alS^^f^'""'^^'"'^,'^"''*'' ^^ 'I'l'^ne autredes parties dans la cause porte ce iuge-meut en appel, le demandeur pent obtenir
1 execution du jugement par provisionnonobstant lappeH Whitehead y. Ki^ffer

Ikim. '

"*''*•' ^- ^- ^- 1> «• ^•

f^A^Q^'^'PP*'' ^^ jugement final de laLour Sup<5rieure soullve de nouveau tonses jugements interlocutoires rendus dansla cause, et le d,5faut par un de5fendeurdexciper ou d'appeler d'un iu»emenf
interlocutoire renvovant son exception Ila forme, ne I'empeche pas de discuter cejugement sur I'appel du jugement final
I'mterlocutoire nUfnpt "n= «k"~- / -

'

t^L^f
auest'ons soulev^ea par son excep-

L>. R. 1 Q. B. 347, and 8 L. N. 271.

] . ' •• • ""VIC v»c:b uttines peuc
l)roduire un factum dont le coftt sera entr<5

>S *'^«®„",°^'''i'^^'i"'^
S*- ^^ 188;^, 46 V. ch.

tI ^-J^i 'H 5- /• ^ X'-
21«)- Thornton v.

rrudel, 14 R. L. (Si Q. B. 1883.

342. La Cour n'accordera pas la permls-
sion danpeler d'un jugement interlocu-
toire ordonnant preuve avant faiie droitIprsqu^ une action, ou proems par iurv
(loit avoir lieu, defense en droit est faitel
line partie de la de^daration all^guant des
taits g(5n<5ralement ndcessaires k la de-inande, quoique le d»5veloppement de ces
taits sur certains points pent 6tre inutile.
I he Raacoru Woolen and Cotton Manu-
facturing Co. V. The Lancashire FireInsurance Co., M. L. R. 3 Q. B. 317, 1887.

343. Lorsque {'appelant d'un jugement
nnal veut aussi interjeter appel des iu^e-
ments interlocutoires rendus dans la
cause, il faiit les mentionner dans le bref
et les griefs d appel, k raoins que la deci-
sion contenue dans I'interlocutoire setrouve aussi comprise dans le jugement

B? 23, iffi*'
^"'^^^««'*' M. i. R 5 q!

VI. Prom Judge in Chambers.

344. The appeal is taken direct to thisCourt from the decision of a judge inChambers
; this Court has already decided

in several cases that an appeal does not
le to this Court from a decision in Cham-
nfn«; Z^.^^^'^H^

party to an appeal, hemust first have the decision in CMiambers
revised by the Court below. Rob illard &Dafaux, 31 L. C. J. 231, Q. B. 1887.
345. An appeal does not lie directly tothe Court ot Queen's Bench sitting inappeal from the decision of a judge inChambers revising an order of the pro-

thonotary m a matter coming within the
provisions contained in the third part of
the Code ot Procedure. Ross et al. k

Srim""'' ^' 2 Q- ^- 1 et 9, L. N.

346. The College of Ste Therese having
petitioned for an order for payment tothem of a sum of $4,001) deposited by the
Appellants as security for land taken for
railway purposes, a Judge of the Su-
perior Court in Chambers, after formalanswer and bearing of the parties,
granted the order. 42 Vict., ch. 9, sect. 9
sub-sec. 31. The railway comnnny ap-
pealed aganist this order to the Court SfQueen s Bench for Lower Canada (appeal
side) and that Court affirmed the decision
of the Judge ot the Superior Court. On

-t!S-- -«
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n an inter-

appeul to tin* Siijueiiie Court of Canada it

was— //c/rf, that as the proceedings ha(l
not originated in the Superior Court of
the Province of Quebec, the case was not
appealable. R. S. eh. i;«, sec. 28. Cmui-
duin Pacijic K. R. Co. v. The Colleac of
St. Thci-ese, 12 L. N. SSS, Q. B. 1880.

"

347. The .Judge of the S.qjerior Court,
when he made the order in question, acted
as a permma designata. fh.

VU. Fkom Judgment in Municipai.
M ATTER8.

:M8. II n'y a un appel d'un jngenient en
ui.atiere municipale que lorscjue tel jugc-
inent est pour une somme de $100 on
plus. Rioii.k- V. La Corporation de Ni-
moimki, 11 Q. L. R. 21^1, S. (\ R. 1885.

iU9. Under the Code of Civil Procedure
there is no appeal from a judgment upon
a quo ivarmnto, relating to public offices.
McShane v. Byron, m\,. C. .T. m\ Q. B.
1880.

^

VIII. Fbom Judomknt in Revision.

:|50. Lorsqu'il y a changement substan-
tiel dans le jngement de la Cour de pre-
miere instance pur la Cour de r<^vision, il

y a lieu k I'appel (pioique le jugenient a
quo condannie la partie qui a inscrit en
rt^vision. Frasii' dt Bi-unette et vir. M
L. R. 3, Q. B. 310, 1887.

XFV. On Question of Costs only.

354. Where the Court below enunciates
an erroneous principle in the adjudication
of costs, the Court of Appeal will reverse
the decision though the appeal involves
costs only. Proune k Nivhotxon, M. L. R.
5 Q. B. 151, 188J).

XV. On Question of ITact in

;i55. Where it is not a matter of contract,
and no question of law or principle is
involved, and the case resolves itself into
a mere question of appreciation of evi-
dence, e, g. as to the value of services, the
Court of Appeal will not disturb the
judgment of the Court below, unless a
serious injustice has been done to the
Appellant. The St. Laivrence Steam Na-
vigation Co. Si, Lemay, M. L. R. 3 6. B.
2U and 10 L. N. 384, \m.

XVI. Privileged Cases.

356. Un appel d'un jngement de la Cour
Sup«;rieure dt5cidant prealablement de la
vafidit^ d'une Evocation de la Cour de
(Mrcuit tl la Cour Superieure, peut etre
entendu par privilege, la rf-gle otant que
toute cause qui doit etie jugee sommaire-
ment en Cour Superieure, peut 1 etre ega-
Itunent en Appel, Coursol et al & Leu
Syndien de la Paroisse de Ste. Cunegmide,

X. From Judgment
Executed.

L. K. 1 Q. B. mi, et 8 L. N. :m, 1885.

XVlI. Right of

THAT cannot HE

Sol. Dans le cas ou un jngement ne peut
etre exdcute et que la partie condanmjSe
ne peut 6tre forcee de s'y conformer, ce
jugement sera renversii en appel, et la
cause sera renvoytJe an tribunal de Pre-
miere Instance, pour qu'il y soit proc^de
de nouveau k jngement. Fraaer & Bru-
nette, 10 R. L. m, q. b. imo.

XII. In Matters of Habeas Corpus.

ii52. La Cour Sup(5rieure et la Cour
d Appel ayant juridiction com'urrente en
matiere d habeas corpus, on ne peut appe-
er d une decision de la Cour 8up<5rieure «
la Cour d'Appel lorsque le bref a 6te
accorde, a inoins d'une disposition spe-
ctale, laquelle n'existe pas. La Sfiaswn

J ^ ^ R '^^ * Moriasette, 33 L. C.

XIII. Intervention in

353. It is not competent to the attorney
of record m the Court bslow of the Res-
pondent who has been awarded distracfc-
tion ot costs there, to petition to be allow-
ed to intervene for the purpose of com-
pelling the Appellant to discnntmno Kio
itppeaj, in consequence of an agreement
so to do extended between Appellant and

Hal. Where several non-appealable ac-
tions in theCircuitCourtare consolidated
with one that is appealable, as involving
the same question, the whole will be ad-
judicated, on an appeal in the principal
case. Im. Compagnie du rhemin. de fer
de Montreal et Sorel & Vincent et al..
M. L. R. 4 Q. B. 404, 1884.

358. II n'y a pas d'appel a la Cour du
Banc de la Reine d'une dt^cision rendue
par un juge de la Cour 8up(5rieure r^vi-
sant un dt5cision du Protonotaire, sous
les dispositions de Particle 1330 C. P. C. ;

raais cett« dt^cision du juge peut etre
revisee par la Cour Superieure si«Sgant en
revision. Ross v. Ross, 15 R. L. 286, Q. B.
1886.

^. II n'y a pas d'appel, directement, a
la Cour du Banc de la Reine, d'un juge-
ment rendu par un juge, en chambre,
autonsant une femme marine k contrac-
tor, sur le refus de son mari, sans qu'au
prt^alable la ddcision du juge en chambre
ait 4st6 soumise i\ la r«5vision de la Cour
Sup(^rieure. Rolnllard v. Dufaux, 16 R.
L. 235, Q. B. 1887.

360. Une action on resiliation d'un bail,
dont le loyer annuel est de $100, portee
devant la Court de Circuit, est appelable,
quoique le montant rdclam^ ne soit que
de $41.68, et que les temoignagos n'aient
pas MA consiarn's imr (^j-rits. Mrithr'^"!^ -"•

'Martin, 13 ilT L,. aifs. C. R. 186o!
"

361. Le droit d'appel d'un jugement
est soumis a la loi qui est on force le jour
de la proaonciation de ce jugement. La
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II I

Ciede chtinin de fer d'Atlantic et Nord-
Ouest & Proudlion, 18 K. L. 143 S. C,

::i(32. II y a appel a la Com- tin Uanc de

A
",^'"''.f'""" jugt^iiieiit rendu par la four

de Ciieuit, dans une cause on lecouvre-
ment de taxes, quoi(|ue le montant leelu-
ini; soit au-dessous de $100, si Ton met en
question le droit de percevoir des taxes
de tette nature. La Corporation dii vil-
lage de C/uniibl// <t- Lammn-cuot', 19 R. L
312, Q. B. 1800.

XVIII. Sehvuk ok Whit.

68

m. Where au wpeal is taken froma judgment of the Superior Court to theCourt of Queen's Bench, by which thejudgment of the lower Court is reversed,
the sureties who have signed the se(!urity
bond by which they bind themselves topay the debt, interest and costs, in case
tlie judgnient of the first Court is con-
firmed, w;ill still be liable for the same, if
alter such judgment is reversed hv theCourt of Appeal, it should be restored onan Appeal to the Privv ('ouncil. Lowrey& Routh, m L. C. J. 26, Q. B. 1887.

S&A. La signification d'un bref d'appel,
raite au procureur ad litem de la partie
advei«e, en i)ersonne, dans les Etats-Unis
d Am(''rique. on il se trouve en villegiature
^^* M

Kale. (Art. 112:i C. P. C.) (iilmour v.
Hall, 14 K. L. .'524, Q. B. 1886.

XXI. To Supreme Court,

XIX. Security in

364. On an appeal by the Defendant
trom a judgment oidering a Railway
lompany to call the annual meetiiiK I

within one month, or to pay a fine of I

$2,000, security for costs onlV is insuffl-

1

cient
:
(he security must be to" satisfy the '

condemnation. Montreal, Portland *
/?°D"foc/''-

''''• ^"- * f^afton, 8 L. N. II,

365. (Reversing the decision of .lettc'-,
J.), a bond given as security for debt
interest and costs, on appeal by a Defend-
ant trom the Siqierior Court to the Court
of Queen s Bendi. to the effet th;it the
bondsmen will pay the condemnation
inoiiey in case the judgment be confirmed,
18 binding, though thc^ judgnient of the
Queen s Bench reversed the iudgment of
*^h«i|"i"'^ '»el.<»w, if the original judgnient
of the Superior Court has been restored
oy the Judicial Committee of the Privy
Council, and the ettect is the same as if
the judgment of the Superior Court hadbeen afflrmed by the Court of Queen's

3TB:36irS'''''-^^^'""''''^^'^-«-

XX. SURm'lKS IN

jm. Le cautioiinement judiciaire doit

S^S^ ?°VI\""? «<'""ne fixe de deniers (art.

T'^ V,-.
^•>' ^^ "' "•nitionnenient judiciairedans 1 instance, a yant ete enregistre sur

les iin.iieubles dii deniandeur, ?e dernier
adroit de demander la radiation de la
dite hypothc(iue, (art. 2150 C. (X) Laml-
Ice * Pa,a, :H) L.C.J. 164, S. C. R. I885!

367. A bond given as security for debt
interest and costs, on an appeal by a De-fendant to the Court of Quean's Bench, to
the effect, thai cne bondsman will „ay
tlie condemnation money in case theiudgment be confirmed, is a conditionalbond juid becomes terminated, null and
void. It tlu. judgment in appeal reverses
the judgment of the Conit I,p1qw .in<!
clisiiiisses the Plaintitts' action. Loivre,/

tt^ii-Ulm' ' ^- -^' ^'•' ^ ""^ ''

m. II 11 y a pas d'appel a la Cour Su-preme d un jugement rendu par la Cour
suj)erieure, su^geant comme Cour de Re-
vision, conflrmant le jugement de la Cour

Si3'r."E: :.t s.??'iS^"'-
''" * *"'^-

rnn?;f" "W?*"^' •''"** *" th** Supreme
t ourt from a judgment in appeal confirm-
ing a judgment of the Superior Court
granting an injunction, but reserving to

I

"''•l'.V''<;''t«'
"« to the amount of damages

I "ir.Vl"!**'' ;"' account had been rendered.
H/u/e/,mdr<„/., Appellants, & White,
tt ?i'?"ioE?*- '" tliambers, W. L. R. 1 Q.B. 482. 188u.

^

,. 'f};
^{t'/'- 't-ferriiig to Les S(eurs de

If Kile de la Providence de Montri'al & LeMaire et les Conseillcrs de la Ville de
Tcn-elmnne in which leave to appeal was
granted by Mr. Justice MonI, that the casewas one which was comprehended under
the ttrm "t uture Rights," that it wasdan-
gerous to refuse to allow leave to appeal,and that where there was anv difflciiltv
leave would be given, as the liespondent
would always have his recourse before theSupreme Court to have the appeal reieet-
ed Hiunmarilv-. Wylie v. City ofMontreal,
8 L. JN. lix), Q. B. I880.

372. Lorsque la question d«5cid«5e par laCour dii Banc de la Reine est la priorite

A "2^P''"M*'''' hypoth^caire au montant
de !$m seulement, il n'y a pas d'apjiel k la

r:"K:'r:t886.^^"''''"
" '''"''

'' ^- ^•

373. Les Statuts 32 V., c. 11, s. 6, et 39
v., c. 10, s. 1, donnentle droit d'action aux
posseseurs munis de billets de location
contre ceux qui coiipent du bois sur leurs
terres, pour la valeur du bois et les dom-nmges.-Juge: Que lorsque le montant
de la demande pour tels domrnages, est
inoindre que .$2000, il n'y a pas d'appel a
la Cour Supreme, et que dans le cas du
rejet d une requfite pour appel fi la Cour
Supreme, ^ evant un juge en chambre il

12 Q!T.T83"^''.''^.'r^"'"
""'"^ " ^'^"'

374. The provisions of the Supreme and
li-xchequer Court Acts relating to appealstrom the Province of Quebec, appfy to"""

"m of Rightcases arising under the Petition 01 itigncAct of the -Provinro of Quebec. IG Vict.,

Sr'iu.ct.S ''^*'^^^'''''' ® ^•^•

375. A question of servitude is a ques-
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tion involving future rights within tlie
meaning of section 8 of the Siiprcme
Court amendnient Act of 1870, and on an
appeal to the Supronie Court of (Canada,
personal security is sufficient. IVIinrlcr
et al. V Black et aL, M. L. R. 2 Q. B.. 15!) !)

L. N. 202, 1888.

376. Le delai du statut passtJ, iors(|ue
permission est deniand«'!e d'appeler h la
Com- SuprGme, elle sera refust5e s'il n'ost
pas d(^)montr<5 que des circonstances snrt-
ciales ont retardt^ I'appel. S. R. C., ,hap.
135, ss. 40 et 42. Massue et al., & La Cor-
VWation cU la Paroisae de St.. Alini' M
L. R. 3 Q. B. 319, 1887. '

'

377. In this case the appeal arose out of
an opposition filed by the Appellant to
the seiiiure of thirty-three shares of
Molsons Bank stock, part of a larger
number seized under a writ of execution
to levy $31,125 and interest pursuant to a
J»«gment ol>tained in a suit of Carter v
Molson. The par value of the stock was
ifaO per share, equal to $l,6i50, but it wasshown by affidavit to the satisfaction of
the learned Chief Justice of the Court of
Queen s Bench of the Province of Quebec,
that at the tune the opposition was fll(.dand the appeal brought, the shares wereworth $2,S00. The C^ief Justice therefore
allowed the appeal. On a motion toquash for want of jurisdiction, on theground that the value of the matter in

'i?",^''?^'^.^^
^^'^ "^"^ amount to $2,00D-Hejd that under section 29 of the Supremeand Exchequer Courts Act the sum orvalue ot the matter in controversy de-termined the right to appeal, and suchvalue was the actual value of the shares

^m!^ rr vP^^Pe'-'j established by anaffidavit to be over 12,090. J/,ar & Carter,U h. N. 7u, & 16 S. C. Rep. 473, Su. Ct. 188s!m A .ludgment of the Court of Queen'sBench for Lower Canada {anpeal side) inan action for $1,339.36, being for the
"k'^'J'^?, "^T^^'i''

°f the money payments
Pu"*i-*i'''

Defendant was to^pay'^io th,"Plaintiff every year so long as certainsecurity given by the Plaintiff tbr theDefendant remained in the hands of tl egovernment, is not appealable The
Inbound ''^!:" t" '"'f^^^

'" f"*'"•« '"St
•'u nf fi, « " sub-section " b " of section
29 of the Supre.n(. and Exchequer CourtsAct, relate only to "such like matt!'"as are previously mentioned in said sub-

and 10 S. C. Rep. 189. Su. Ct. 1888
'

cou'tained'hr'^^'''V'
'^' '^'^'"!^g«« t'of slander

h^ n ? i'"
''''t't'»» resolutions adopted

y Detendants (Respondents) as Set ool(commissioners of the Parish of St <",»

Ids do f'
P^-»tiff (Appellant chUnedy

t-a tnat the Defendants be ordered fnjmter in the Minute Book of the Sdioo^Comnussioners the judgment in the <S
"'

do.i o s';' "pP-,-"^' ''T^
'-^t the Church'

S davs %,„^'"''PP« t^v«. consecutive
ImiV, * Vi,^ .

«!isB was tried before aJudge without a jury, and the Pla ntif)W.U. awarded $2:)()'da?,;ages. The Defe.nl^

ants thereupon appealed to the Court of
Ql'^en s ^""'^^ (appeal side), and the
Plaintiff did not Hie any cross appeal, butcontended that th<> judgment ?or twohundred dollars should be affirmed TheCourt of Queen's Bimch, setting asidr thejudgment ot the Superior Court, heldthat a retractation made bv the Defen-
dants and ;i t^.„der of $10 "for damagesand the costs for an action „f $40 wire
sufficient, and dismissed the Plaintiff's
action for the surplus. The Plaintiffthereupon appealed to the Supreme Court
of Canada, and it was-i/eZrf, that thecase was not appealable .as the matter incontroversy did not amount to the sumor value ot $2 01)0. Where the Plaintiif
has acquiesced in the judgment of theCourt ot hrst instance by not appealingfrom the same, the measure of value iovdetermining his right of appeal under

rour?"A''/ •

'^' ^''"•"•^•"" anffich^jS
Court Act, IS the amount awarded by thesaid judgment of the Court of flrs^t in-
stance, and not the amount claimed byh.sdeclamtion.^ZtaHv. Pm«, 11 Leg.News, 273; 13 App. CJas. 780, followed.
Joyce V.Hart, 1 fcan. S. C. R. 321 and
Lefu V. Reed, 6 Can S. C. R. 1^2. overniSMonette v. Lefehvre, 12 L. N 131 ind
16 S. C. Rep. ;^7, Su. ctfim"

3S(). A judgment of the Court ofQueen s Bench quashing a writ of appealon the ground that the writ of apneahad been issued contrary to the provi-sions ot Art. 1110 (). G. l\ is not a final

28, ot the Su. and Exct. Ct. Acts. Ontario

S'c fc'' Ul^^- ^;^; ^ ^nrcheterre 17fi. C. Kep. 141, Su. Ct., 1889.
381. The Su. Ct. has no jurisdictionunder sec. 29, of the Su. and" Exch Ct

pe^lLdSrir^ ^^'" ^'^''^-^'^^

382. By a proobs-verhal made bv theMunicipal Council of Ste-Annedu Bout de
In. "i % ^'"''1,"" "^ ''^'^ '"'•^'i fronting thihind of one R. was ordered to be improvelby raising and widening it. Upon R 'srefusal to do the work tl?e (Council had' itperformed, paid $290 for it and subse'quen ly sued R from the said $200. TheCourt ot Queen's Bench affirmtHl a iudcrment.n favor of the Municipal ofiitor that amount, on appeal to the s^pmne Conrt.- Held, tk'at although the

$-MKn^".V"""V'"T''-'^y,
'^''^ ""t amount toa.-,009, yet as It related to a charge on theDetendants land whereby his rights nfuture might be bound, the case was anpeal:U,le. Rcharn & The CorpoZtLtlf

383. The^tna Insurance; Coinnanv deposited with the Pi.,thonot'"JT/he

St Actot Quebec, the sum of .$3,009. be n..the amount of a life policy issue I.v heCompany to one E. l!, whic-h lyitsU.r, sad beco.u,, payable to those entitle tothe same, but to one half of wh clV sum
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rival claims were put in. The Api)enants,
an collateral heirs of the cleceased, by a
petition claimed the whole of the $3,000,
and the Respondent {vilsc-en-caiise, peti-
tioner), the widow of the deceased, by a
counter petition, claimed as covitnii/tie en
biena one half, and in answer to the Ap-
pellants' petition prayed that in so far as
it claimed any greater sum than one half,
it •hould be dismissed. After issue joined,
the Superior Court awarded one-half to
the Appellants and the other half to the
Respondent. From this judgment the
Appellants appealed to the Court of
Queen's Bench (appeal side), and that
Court confirmed the judgment of the Su-
perior Court. Thereupon the Appellants
appealed to the Supreme Court ot Canada,
and it was—Held, that as the sum or va-
lue of the matter in controversy b; tween
the parties in this case was the sum of
$1,500, and fell short o'J the appealable
amount, the case was not appealable.
R. S. C. ch. l'S5, sec. 29. (Fournier, J.,

dubitunte. ) Lnbelle v. Barbeau, 12 L. N.
131, Su. Ct. and 16 S. C. Rop. 300. But
see also Gnlm-neau & Guilbault, 12 L. N.
220, and 18 S. C. Rep. 579, 1889.

XXII. To Privy Council.

384. A Defendant has appealed to the
Court of Queen's Bench (under Art 822 C.
C. P.) from a judgmeut rejecting his
application to be discliarged from custody
under a writ of capias, that the judgment
of the Court of Queen's Bench on such
appeal is in the nature of an int<'rlocutory
order, and an appeal does not lie there-
from to Her Majesty in Her Privy Council.
Goldring v. La Banque d'Huchelaga, 10
L. N. m, P. C. 1880.

385. On the 29th March, 1887, the Ap-
pellant obtained permission to appeal to
the Privy Council from the judgment of
the Queen's Bench, which confirmed a
rudgment of the Superior Court of the
20th Ucember, 1887, condemning Appel-
lant to pay the sum of $1,1(X) to the
Respondent Pratt, but failed to use dili-
gence in having the transcript of the
Record transmitted and a certificate of
its having been filed with the Clerk of the
PrivyCouncil produced within six months
after having obtained permission to
appeal. A period of about eight months
iiaving elapsed after permission to appeal
was granted, the Respondent moved that
the Appellant be declared d6chu of his
appeal, and that it be ordered that the
Record be sent to the Court below, in
order that execution might issue. The
Court allowed the part of the motion
asking that the Record be sent to the
Court below, but refused to declare the
Appellant ddcliu of his right to proceed
with the appeal to the Privy Council.
Allan v. Pratt, 32 L. C. J. .57, Q. B. and 32
L. C. J. 278, and M. L. R. ?, Q. B. ;522, and
15 Q. L. R. 18, and 11 L. N. 273, 1887.

380. Where a special tribunalwas created

of its own, the intention of the Legislature
\yas to make the decision of such tiibunal
final, and an appeal from such tribunal to
Her Majesty's Privy I'oucil will iie dis-
missed. Kennedy v. Purcell, 32 L. C. J.
250, P. C. 1888.

387. The City of Montreal petitioned for
leave to appeal from the judgment of the
Supreme Court of Canada, 12 Leg. News,
p. 178, reversing the judgment of the
Court of Queen's Bench, Appeal Side, at
Montreal, M. L. R., 4 Q. B. 1, and holding
that the exemption from municipal taxes
enjoyed by wluoational cstablishniepts
under 41 Vict. (Q.), c. 6, sect. 2(i. extends
to taxes imposed for special purposes, e.g.,
the construction of a drain in front of
their property. The judgment of their
lordships was delivered by Lord Watson :

This is a petition at the instance of
the Municipal Corporation of the City
of Montreal, for leave to appeal from
a judgment of the Supreme Court
of Canada, by which the Seiuinarv of St
Sulpice, which is within the boundaries
of the city, has been exempted from
payment of a sum of $;«1.W), about £70
sterling, being the proportion charged
upon it, by the petitioners, of a special
assessment made by them for the cost of
constructing a main drain which runs in
front of its premises. The Supreme Court,
by a majority of four to one (Ritchie, C.
J., bein^ the dissentient Judge), reversed
the decision of the Queen's Bench for
Lower Canada, which was also pro-
nounced by a majority of four to one,
and restored the judgment of Loranger,
J., the Judge of First Instance. In
considering applications of this kind,
it is necessary to keep in view that the
Statute of (Janada, 38 Vict., chap. 11,
which established the Supreme Court of
the Dominion, does not give to unsuccess-
ful litigants a direct right, either absolute
or conditional, to appeal from the deci-
sions of that tribunal. Section 47 expressly
declares that no appeal shall be brought
from any judgment or order of the
Supreme Court to any Court <!stablished
by the Parliament of Great Britain and
Ireland by which appeals or petitions to
Her Majesty in Council may be ordered to
be heard ; but saves any right which Her
Majesty may be graciously pleased to
exercise by virtue of her Royal prerogat-
ive. It is the duty of their Lordships to
advise Her Majesty in the exercise of her
prerogative, and in the discharge of that
duty they are bound to apply their judi-
cial discretion to the particular facts and
circumstances of each case as presented
to th :n. In forming an opinion as to the
propriety of allowing an appeal, they
must necessarily rely to a very great
extent upon the statements contained in
the petition with regard to the import
and elfect of the judgment complained of,
and the reasons therein alleged for treat-
ing it as an exceptional one, and permit-
ting it to be brought under review. Ex-
perience has shown that great caution i«

for the trial of election petitions, subject required in accepting these reasons when
toaspecial procedure and witalimitations Ithey are not fully substantiated, or do not
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ii[)i)eaf to be prima, facie e8tahli.3hed bv
reterence to the petitioner's Btatement of
the main facts of the case, and the
(luestions of law to which these ^ive lise
Cases vary so widely i„ th(Mr ei.cuinl
stances that the principles upon whichan api>eal ought to be allowed do notadnnt of anything approachin.' to ex-haustive deHintion. No rule can be laiddown which would not necessaiilv be
."iuhject to futui'e (jualification, and an
atteiiipt to formulate any such rule niijrht
therefore prove misleading. In soPie
cases as in Pjv/jce v Gagnon (8 Ap. Ca.
1(M), their Loi'dships have had occasion to
indicate certain particulars, the absence
ot which will have a strong influence ininducing them to advise that leave should
not he given, but it by no means follows
that leave will be recommended in all
cases in which these features occur A
case may be of a substantial charactermay involve matter of great public in-
terest, and may raise an important
question of law, and yet the judgment
from which leave to appeal is sought mayappear to be plainly right, or at least
to be unattended with sufiKcient doubt
to justify their Lordships in advisingHer Majesty to grant leave to appeala he exemption which the Supreme
Courthas^sustainedin the present instance
is a st_atutory one. The petitioners narrate

^f!f.f /r"''*"'"^"^
t'^** Consolidated

btatutes of Lower Canada, chai). 15 andthen proceed to allege that the effect ofthe judgment will be " to determine the

f^bii'ftvw^f K^- r^''"""*''
aPP'irently non-

liability) of buildings set apart for pur-poses ot education, or of religions worsliinparsonage houses, and charitable andeducational institutions and hospitals tocontribute to local improvements can'iedout in their interests and for the benefitof their properties. " Had that statementbeen wetl founded, it might have been animportant element in considering whether
leave ought to be given. But it ils plainly
erroneous. The Statute in question, which
.•elates to " public education," exempts
the properties above enumerated fromeducational rates levied for the nnm.r-ses
of the Act, and from no otL.. .'ates
1 he clause upon which the iudgmentof

'ilf^TTt ^r''\ P''^'^«'«'l«fl in Sect on
.

the Statutes of the Province of Que-

Im^nH^ X'^'V "'^P- «' ^^hich is an Act toamend the laws respecting public ins-
truction. It enacts tViat "Ivery educa-tional institution receiving nog-ant
nT.

.the Corporation or Slunicip^a Vin which they are situated, and the landon which they are erected, and its de-

In tl e a1 '^'•"'1' ^'^'"'^' ^^hatever mayhe the Act or charter under which suchtaxes are imposed, notwithstanding a lprovisions to the contrary." The Seminary of .St. S„!pice admittedly does not

fX'c^i?^
g'-ant from the Co^noration

ol the City of Montreal, and is thereforewithin the benefit of the exemptron
'treated by Section 0, and the only Weraised between the parties is, Whether a

district rate for drainage improvements
levied from that portion of the municii)al
area which directly beneHts by its
expenditure, is or is not a municipal
tax within the meaning of the clause r-

Ihe petition does not set forth the
source from which the petitioners derive
their authority to execute such improve-
ments as drainage, and to assess for their
cost. Powers of that description are en-
trusted to municipal bodies, presnmably
111 the interest of the public, and not for
the interest of private owner.s, although
the latter may be benefited by their exer-
cise. Prima fncie, their Lordships seeno reason to suppose that rates levied for
improvements ot that kind are not muni-
cipal taxes, and at the hearing of the
petition their impression was confirmed
by a reference to the General Municipal
Acts tor Lower Canada. The CounselWho api)eared for the petitioners stated,
however, that their powers are derived
not from the General At^ts, but from a
Charter, the t(.rms of which were neither
referred to nor explained. If the terms
<>t the Charter materially differ from
those ot the General Acts, that deprives
Uie case of any general imi)ortance. But
It IS quite possible that the coiuauding
words of Section (i may have h(.en pur-
posely introduced by the Legisl.-iture in
order to secure uniformity of exemption,
whatever might be the terms in which
the power to assess was conferred ; and
that, consequently, in construing the
Clause, the expression "municipal taxes"
ought to be interpreted accorcling to its
general acceptation, and not according
to the meaning which it might be held to
bear in some Charter or Statutes appli-
cable to particular municipalities.
In these circumstances their Lordships

are not prepared to advise HerMajesty that
the petitioners ought to have leave to
appeal. It such questions are, as they say,
of frequent occurrence in the city of
iviontreal they may have the opportunity
ot obtaining the decision of this Board in
another rase, upon appeal from the Court
ot Queen s Bench for the Province. The
petition must therefore be dismissed.
L^ave to appeal refused. Th<: City of
Montreal y. Lcs EccUHiasUquen du S^.ni-

XXni. Waivkr.

388. In appeal, a party cannot invoke awaiver by another party in the case, un-
less such wauer has been properly plead-

r^ ii^?''.f P"' ^I'^'-'-'hantH Marine Ins.

Su' Ct 1888 '
""'^ ^^ '^^ ^- ^^'^P- '^•

APPEARANCE — See

DURE.
PROCE-
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APPEBNTICES — See MASTER
AND SERVANT.

I. Right to withdraw from Appren-
ticeship, see MASTERAND SERVANT.

II. Termination of Engaoement.

389. Le p6re d'lin apprenti raineur est
justifiable de rompre 1 engagement de son
Wis, lorsque le maitre transporte sa bouti-
que dani. une autre locality, enlevant
ainsi au p6re toute surveillance sur son
enfant. Gravel & Malo, 3S L. C. .T. 115, S.
C. 1888.

AQUEDUOS.

I. On n'a pas droit de faire passer
SUR LE TERRAIN D'UN AUTRE SANS TITRE,
vmr SERVITUDES.

ARBITRA.TION.
I. Agreement to Arbitrate.
II. Appointment op Arbitrators.
III. Award op
IV. Contestation op Award.
V. Duties of Arbitrators.
VI. Effect op
VII. Failure of
VIII. Pees to Counsel on
IX. Formalities on
X. Grounds op Nullity in
XI. Homologation op Award.
XII. In Railway Expropriation Ca-

ses.

XIII. Interest on Award.
XIV. Power op Court as to Award.
XV. Procedure in matters op
XVI. Remuneration op Arbitra-

tors.

XVII. Right op Appeal inCases of
XVIil. Report op Arbitrators.

I. Agreement to Arritkatk

390. Lorsqu'il a &t^ stipuW que I'Uae des
parties pourraconstruire certains travaux
sous la r<5serve qu'au bout de vingt ans, et
aprea unavis de six mois, donn(5 dans les
douze mois qui pr(5c6deront I'expiration
de la vingti^me annexe, I'autre partie
pourra s'appi'oprier les travaux alors faits
en en payant la valeur, apr6s estimation
par arbitres, le d(5faut par la premiere
partie de nommer son arbitre pour proco-
der il I'i^valuation susdite, apr^.s avis
donn(5 en temps opportun, ne peutautori-
ser I'autre partie k proc(5der seule, parson
arbitre, k la dite estimation. Lit Corp. de
la citd de Qa6bec v. La Compagnle dii
nhemin defer des rues de Qufbec, 14 R. L.
442, ct 12 Q. L. R. 317, Q. B. 1S80.

II. Appointment op Arbitrators.

301. Lorsque des individus ont eux-

mfimes choisi chacun un arbitre, pour
constater la valeur d'un immeuble qui
devait etre vendu et ont diHertninii un
mode de nomination du troisi^me arbitre,
pour le cas de difft^rence d'ojiinion entre
les arbitres choisis par les parties, le
choix (le cet arbitre n(! pent Ctre fait P*''
le tribunal. Maepkdrmn v. Drumtn, 17
R. L. 672, S. C. im.

39!^. That the ('ourt has jurisdiction to
appoint an arbitrator to act on behalf of
a party refusing to appoint such arbitrat-
or, where the parties have covenanted
that the matter in dispute should be
determined by arbitration. (1) Quebec
Street R. R. Co. v. Corporation of Que-
bec, 13 Q. L. R. 205, Q. B. 1887.

III. Award of, see 303 Ou^vremont &
Gudvrcmont, 31 L. C. J. 325, Q. B. 1887.

394. The award of arbitrators appointed
under a deedof submission, in which they
.ii-e referred to as arbitrators or amiables
I npositeum will not be set aside on ac-
count of an error of judgment on the part
of such arbitrators in their proceedings,
when the law, the facts and tne justice of
the case are not affected by such error.
Rolland v. Caaaidy, 32 L. C. J. 169, P. C
1888.

395. Held, (affirming the judgment of
the Court of Queen's Bench, Montreal),
that an award will not be set aside, be-
cause a mere error of judgment, in a mat-
ter not affecting the law or the justice of
the case, has been committed by the arbi-
trators, more especially where they are
acting under a deed of submission by
which they are expressly appointed ami-
ables compositeurs. And so, where arbi-
trators were appointed to settle partner-
ship accounts, and a legal opinion, correct
in itself, as to the mode or dealing with
the accounts, obtained by one of the
parties, was communioated to the arbi-
trators, it was held that the award was
not vitiated by such a proceeding. Rot-
land V. Casaidy, 11 L. N. 241, P. C. 1888.

396. E. B. et al., joint owners of land
situate in the City of Quebec, were award-
ed $11,900 under 43 & 44 Vic. ch. 43 sec. 0,
for a portion of said land expropriated for
the use of the North Shore Railway Com-
pany. On the 12th March, 1885, E. B. et al.

instituted an action against the N. S.
Railway Company, based on the award.
The company not having pleaded, fore-
closure was granted, and on 21st April,
process for interrogatories upon faita et

articles was issued and returned on the
26th April. The company made default.
On IBth June, the fails et articles were
declared taken pro confcssia. On 16tli

May, E. B. et al. consented that the De-
fendants be allowed to plead, but it was
only on the 7th July that a plea was filed,

alleging that the arbitration had been
irregular and was against tiie weight of
evidence. On 2nd September, E. B. et al.

(1) licvci'sed iu Supreme Court, IE S. C. Rep. 164.
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inscribed the case foi- heuring on tht
merits, on which day the railway com-
pany moved to he autliorized to answer
the faiiH dart iclcK, and the motion was
lefuKed, Ihe notice of expioijiiation and
the award lioth (h-scrihed the land ex-
propriated as >;o. 1, on the i)lan of the
railway company deposited according to
law, hut in anotlier part of the notice it
described it as forming part of a cadastral
lot '£i4ly, and in the award as forming part
of lots 23.14, '2Mr,. On the .^th December,
judgment was rer.dered in favour of E. H.
et al. for the amount of the award. From
this judgment the railway company ap-
pealed to the Court of Queen's Bench
(apFwal side), and that Court reversed the
judgment of tlie Superior C'om-t, holding
mterriHn the award bad for uncertainty
and that the case should also be sent back
to the Superior Court, to allow the De-
fendants to answei- the fuUfi et articles.
On appeal to the Supreme t ourt of Ca-
nada it wns—Behl, 1. That there was no
uncertainty in the award, as the words of
the award and notice were sufficient of
themselves to desci'ihe the property in-
tendtd to be exproi)riated and wiiich was
valued by the arbitrators. 2. That the
motion for leave to answer faitN et arti-
cles was properly refused. Beimdet &
North Shore, K. R. 11 L. N. 8.5, and 15 S.
C. Rep. 44, Su. Ct. 1888.

397. Une sentence arbitrale qui n'a 6t6
ni pronone^e, ni signifi^e aux parties est
nulle, quelle que soit la connaissance
qu'elles en aient eu autrement, et que la
prononeiation doit s'en faire par la lecture
aux parties dans le d6Iai fix^ par le com-
promis. Hubert & Wright, 18 R. L. 538,
S. C. 1S89.

IV. Contestation of Award.

3&S. Where the parties agreed to submit
their differences to arbitrators and me-
diators, and notwithstanding serious
irregularities on the part of the mediators,
proceeded with t\w. arbitration, it was
too late to complain of the irregular-
ities after the awai'd was rendered. Rol-
Innd & Caasidy, M. L. R, 2 Q. B. 238, 1886.

V. Duties of Arbitrators.

399. When arbitrators appointed to
value a property, proceed upon an errone-
ous basis in law, and refuse to admit the
best evidence of value, an interested
party may obtain a writ of mandnmus
against the arbiti'ators to compel them to
admit such evidence. Re Expropriation
of St. John's Bridge, .Tones et al., & Lau-
rent et al., M. L. R. 1 S. C. 438, 1885.

! S. C. Rep. 164.

4tX). The best mode of ascertaining the
value of a property for purposes of ex-
propriation, is to establish its market
value, and such value should be based
upon the annual revenues of the property.

VI. Effect of

401. La clause compromissoire par la-

quelle les parties k un contrnt con viennent
<iue tons les difft'-rends (pii ponrront en
r<5sulter, seront dt^cides i)ar une personne
ddsign^e dont la decision ne sera pas su-
jette k r(5vision par les tribimaux, est
nulle et ne lie jias les parties. Peters v.
Les Commissinres du Havre de Quebec, 15
Q. L. R. 277, S. (.-. 1889.

402. Lors meme (^u'une telle convention
serait valable, I'arbitre d(5sign<5 serait tenu
de se confoimer aux articles du Code de
Procedure concernant les arbitrages, et
une sentence rendue par lui sans Pohser-
vation des formalitds qu'ils exigent est
nulle. lb.

^

VII. F'ailurk of

403. By an aihil ration bond, A agreed
to pay the sub-contractors of P, who was
the sub-contractor of A, for the con-
struction of the Pontiac Pacific Junction
Railway. R, one of the P's sub-con-
tractors, brought action against P and A,
claiming the benefit of the stipulation
made in and by the bond. A pleaded,
inter alia, that the arbitration was not
caiTied out, no award made, and that the
submission became inoperative. (Article
1348 C. C. P.)—Held, that the arbitration
having fallen through, the submission
became inoperative, and the stipulation
in favor of R, the third party, was
revoked. Read v. Perreault et al.. In
Review, M. L. R. 3 S. C. 99, and 10 L. N.
202, 1887.

404. Under the Railway Act, a judge of
the Superior Court has no power to ap-
point an arbitrator for either of the par-
ties or to replace an arbitrator who has
resigned. Ontario & Quebec Ry. Co. *.

Latour et al.,M. L. R. 4 S. C. 84, 1888.

405. Following article 1348, C. C. P., a
submission to arbitration becomes inope-
rative upon the resignation of one of the
arbitrators named by either of the parties,
if no provision is made in the submission
for the replacement of such arbitrator.
lb.

VIII. Fees to Counsel on

406. A Judge of the Superior Court
may, in his discretion, allow fees to coun-
sel on an arbitration to fix the indemnity
to be paid for lands taken by a railway
company, conducted under the provisions
of the Quebec Consolidated Railway Act,
43-44 Vict., c. 43, s. 9, ss. 20, 37; and there
is no power in the Court to revise such
taxation. La Conipagnie du Chemin de
Fer de Montreal et Sorel & Vincent et al.,
M. L. R. 4 Q. B. 404, 1884.

IX. Formalities in

407. Une sentence arbitrale d'arhitres
nommt^s sous les dispositions de la p. 9 de
I'Acte Refondu des Chemlns de Fer de
Qu(<b.-^c, de 1880, 43-44 V., e. 13, ne sera
pas nulle, parce que les arbitres n'au-
raient pas donn^ d'avis aux parties du
jour, de I'heure et du lieu de leur stances,
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'ft.?

etcm'ils ti'iiuniieiit pas .nteiulii lns|mitii!s
111 IciiiH ti'snioiiis. [At Cie (te rhemin rle

o-u J^
^'i<f-J'^xf V. Onevremont, 15 II. L.

")S, Q, B, 1887.

IX. GhoUNDH of Nl'I.MTY IN

4()8. On lie pent otie iKliiiis a ileiiiaiuU'r
la niilliU'i (rune Hcntfiice arbitnilo leiuliu'
dans nil lieu tliflV'icnt de ti'Ini di'i il avait
ote convcnii ((uVllt' si'init rt'iuluc, »i la
dito Muntfiic'c ai'bi trait' a (itt's signiHeo aiix
paitiuH an dit lieu coavenu entie elle.s.

f^nnn cfc McGreevy, 15R. L. 505, Q. B.,

100. On lie pent Ctie adnuH k deniander
la nullite d'line sentence arhitralo pour
cause d'irregularites dans les procedes des
ai'hitres, si la partie (pii deinande eette
nullitfi a en, auparavant, connaissanee
des circonstancea (ju'elle invoque an son-
tien de sa fienumde ut n'a pas protesto./6.

XI. Homologation ok Awakd.

i.u*^"" F" *^'^ A\\im requ6te, demandant
1 ^onioloKation d'nne telle sentence arbi-
trale est dnnient signiflee k I'avocat de la
partie adverse, au bnreau dn protonotaire
loisque cet avocat n'a pas fait d'^lectiorl
de domicile ailleurs. La Vie du dieininde
Jer dn Sxid-Est & Giievreinont, 15 R L
258, Q. B. 1887.

411. A Judge has no authority to homo-
logatean award of arbitrators made under
the Railway Act. Atlantic & North [Vest-
er7i R. R. Co., v. Johnson, 10 L. N '^20
S. 0. 1887.

^. i>., —w,

In Railway Exi>kopi{iationXII.
Cases.

412. Dans une expropriation de chemin
cle fer, les arbitres nommes ponr (itablir
1 indemnitt3 due aux propridtaires expro-
pnds, n ont pas le droit d'imposer k la
conipagnie i'obligation de donner an pro-
pri<5taire expropri<5 un droit de passnt?e
sur le terrain exprojirie, ponr la partii'* du
terrain qui reste aux proprietaires. (\) Bl-
gaouettev. La Vompagnie du chemin de
fer du Nord, 10 R. L. 488, Q. B. 1887.

413. La nomination d'un arbitre, conune

V - ^.n..i->. viuu a, i;i;n,e cor-
poration,pour I'expropriation d'un terrain
par une compagnie de chemin de fer, nerend pas cet arbitre incapable d'auircomme tel (Statut de Qinibec 43-44 Vic'tch 43, S S 9, 25, 20lt 27).' La cVdu
chenmi de fer du Nord v. Les Ursulines
de Qudhec, 19 R. L. 614, Q. B. 1884.

414. The functions of valuators appoint-ed under '' The Quebec Consolidated
Railway Act (1880) " to value property on
the bank of such river for expropriation
does not extend to awarding compensa-
tion for the deprivation of any easement
ot servitude upon the public wharves or

is'^lSPn*^'^^'^
iu Supreme Couit 17 S. U. Kep,

363, 1890

banks of the river, even suppoHinjr any

^ 41.5 An award in the following form.

*fr.lu,l' f'"'^^":'';
'""1 additional sum of

.%1,.5(K) to be ^)aId to the said .I.II.R.Molson
to|. lo.ss ot river-frontage if the said .1, H.K. Molson IS entitled to a river-frontajfe "
IS hypothetical and void. lb.

41(1 Sect. 101 of .51 Vict. (C.) ch.. 20provides
:
" ^Vhenever tlie award excetnl^

!).IOO, any party to the arbitration may,
within one month after receiving a writi
ten notice from any one of the arbitrators,
ot the sole arbitrator, as the case may be
ot tlie making ot tlie award, appeal there-from ui)on any tpiestion of law or fact to
a Superior (Vmrt of the in-ovince in whichsuch lands are situate; and upon thehearing ot the appeal the Court shall, ifthe same is a (luestion of fact, decide thesame upon the evidence taken before the
arbitrators as in a case of original iuris-

iV^'*;"'"-;'
This Act was assented to onthe 22nd May 1888. The award in questionwas rendered 18th May, 1888, and servedon the Appellants 26th June, 1888, -iieW

that an award has the force of chose Jug^ebetween the parties only from the date of
service thereof, and that the award in
iiuestion having been served upon the
Appellants after the enactment of 51

'lyen^Hf ; f:
*'^"'^'

T''^ entitled to the

A, V- ;
^'"'

?!;'"'''i'.
P''«vided by thatAft. Milh V. Atlantic and North- West

i^/M'rtv/ Company, M. L. R. 4 S. C. 302,

"*F" ??" "'•>'fators having proceededunder the Act then in force, wliich did not
require that the evidence should be taken
in writing and there being no evidence
ot record, the Court was not in a pr sition
to revise the valuation made by the
arbitrators. Lb.

'

418. The fact that the arbitrators and
the witnesses were sworn may be esta-
blished by the declaration in the award
Itself, setting forth that they were swornmore p.;irticularly where no obiectionwas made at the time by the arbitratorwho represented the party objecting to
the validity of the award. lb.

419. The niajority of the arbitrators
having the right to make an award, the
absence of the dissentient arbitrator at
the time the award was signed before
notary is not a ground of nullity. lb,

420. The Railway Act (cap. 109, R. S. C.)
only requires that the award in expro-
priation proceedings should state clearly
the sum awarded and the property for
which such sum is to be the compensation;
It does not require that the award should
inention the person to whom the award is
to he paid, nor wh.at amount is to be paid
tor land, and what amount for buildings
to be taken, nor what amount has been
deducted for increased value to be given
to the remnant of the property. (1) Ben-

(1) Confirmed iu Appeal.
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niiij/cf (il. V. Alld.Uir <t' North- Wrnt Ri/.
Co., M. L. R. 5 S. C. i:«J. 1880. (1)

421. The Aft in (;Ui' ion dons not it;-

(jiiiri- tliat the awart, "nould show on its
face tliat a a day liad Ix-en fixed on or
liefoie wlueli the award had to hv made,
or that it was made witidn tlie time so
ti.xed ; it is siitlieient tliat it should be
proved tliat as a mutter of faet such time
was fixed and that the award was made
within the diday. /h.

422. VVliiMi tlio arbitrators in the record
of their proceedings make a miiiute of
tlu! sum to be awai'ded as compensation,
and agree that the award shjill l)e in no-
tarial form, and such award i:i afterwards
drawn l)y notary and signed by all three
arl)itrators. and iluly served on the par-
ties, such notai-ial award is the true award
and is valid. Ih.

i'£i. The party expi'opriated cannot ob-
ject to the arbitrator named by thi; com-
pany, on the ground of his relationship
to the surveyor whose ccu'tiHcate accom-
])anies the otfei' made by the company,
nor on the ground of alleged inexpe-
rience, espeeially wiien these facts were
known to the proprietors before the a[)-
pointrnent of the third arbitrator. lb.

424. The fact that the th-- ,i arbitrator
in the expropriation proceedings has,
since the award, represented the company
in other similar proceedings, forms no
legal ground of objection to such third
un)itrator. //*.

425. When all the reciuirements of the
law have been ol)served, the award made
by the arbitrators, or any t>vo of them, is

final and conclusive ; and the compensa-
tion awarded Is entirely within the dis-
cretion of the arbitrators in the absence
of fraud on their part, and is not in such
case subject tcj review by the courts. lb.

426. Inade(iuacy in the sum awarded
may be such as in itself to constitute
proof of fraud on the part of the arbitra-
tors, and in such a case the Court may
annul and set aside such award by reason
of such fraud; but to justify such action
by the Court, the sum awai'ded must be
so grossly and scandalously inadequate as
to shock one's sense of justice—which was
not the case in this instance, the arbitra-
tors having acted in good faith and with
proper discrimination. lb.

427. The principle to be followed by
arbitrators in making such an award is
that the proprietor shall be left in the
same position, financially, as he was
before his property was expropriated,
without allowing any pria- d'affection;
and therefore, when, as in this case, the
evidence of the proprietors' witnesses
proves that the value of the remnant of
the property, added to the sum awarded
as conii)ensation, is greater than the price
for which the proprietors were willing to
sell the whole property before the expro-
priation, the award must be held to be
reasonable and adequate. Fb,

(1) Confirmed in appeal.

128. I^n contestation d'une rckiuC'te de-
mandant k fitre pave du montant d'une
sentence arbitrale, a mAme le depAt fait

parune cfimpagnie en expropriation, par
cette dernii-re, n'empfiche pas lacoinpa-
gnie de prendre une action en nullitt* de
la dite sentence et d'y alh^guer les m^mes
moyens, et il n'y a pas alors litispen-
dancb. LaCiede cheviin dc fer de Onta-
rio et Qudbec v. [.en (Jure, etc., de Ste-
Amie du Bout de I'lh; M. L. R. 5 8. C. 51.

1881).

429 D'apres I'Acte Refondu des dus-
mins de fer (42 Vict. chap. 0), les arbitres
out le droit de prolonger eux-menies le

delai fixe pour rendre leur sentence, lb.

480. L'on ne pent faire mettre de ct)t(^

uue sentence arbitrale parce (jue le mon-
tant accord(5 seraitexcessif, ou le rdsultat
d'une apprt5ciation fausse, ou reposant
siir une fausse basse. //).

4U1. Le fait (lue I'arbitre noniintJ par le

nropri(5taire, pour proc(5der h constator
rindeinnite iiui lui est due par le terrain
expropriii par une compagnie de chemin
dt! fer, sous les dispositions de I'acte des
cheniins de fer de Qu(5bec, aurait d^clard
i\ ce propriijtaire, avant sa nomination,
qu'il trouvait I'ott're de la compagnie in-
sufHsante, n'est pas une cause de nullity
de la sentence arnitrale. La Cie de chemin
de fer de jonction de Beauharnois v. Le-
due, 19 R. L. 7.5, Q. B. 1890.

482. Le fait que les arbitres auraient
compris dans le montant de I'indemniti^
des dommages imprt^vus que le proprid-
taire pourrait (5prouver tl I'avenir par
suite de la construction de la voie ferrde,
n'est pas iion plus une cause de nullity de
cette sentence. lb.

438. II n'est pas necessaire que la sen-
tence arbitrale contienne les consid^ranta
des arbitres et fasse voir d'une mani^re
precise quels sont les dommages pour les-
quels une indemnity a it6 accord^e au
propri(5taire. Tb.

XIII. Intbjrest on Award.
434. Le propri^taire a droit aux int^rfits

sur le nfontant de I'indemnitd k lui accor-
d(5e par les arbitres, sous I'Acte des che-
mins de fer, depuis la date de la prise de
de possession par la compagnie, et les
aibitres ne peuvent comprendre ces
int(5r6ts dans le montant de I'indemnitd,
vu que la (question des int^rfits comprend
une question de droit qui n'est pas de la
competence des arbitres. Cie du chemin
de fer Atlantiqne N. O. v. Gouvernement
P. Q. 17 R. L. 317, S. C. 1889.

XIV. I/'OWER OF COITRT AH TO AWARD.
435. Lorsqu'une sentence arbitrale fixant

I'inddmnite k 6tre accordde sur une expro-
priation est obscure et n'indique pas
suflftsamment si I'irnmeuble pour lequel
I'indeninittJ est accord^ est le mfime que
celui design^ sur le plan fait par la partie
demandant I'expropriation, la Cour pent
demander des explications sur la dite
sentence arbitrale, mais ne peut changer
ni modifier les conclusions auxquelles
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nrbitrot vu Hoiit vciuih. f.n Cic du rhnuhi
lie fir (hi Aorit & I'l/dpilal ihi Siirri-Ciiur.
15 il. L. f)W», Q. B. IHHo.

XV. PHocEnuRE IN Mattkhh of

i'M. Unc S(>iiteiic(' iiiliitrnlc di)it Oivu
imkiHc I'l cfitnitif siir la iiiiilitTi- ou
r<)l)jc't priiicipnl soiuiiis mix aihitii-M, et
sous rcinpiic (In Statiit v.v Quc'luf, I:M4
Viet. chap. i'A, s. 1), hh. 22. ia fixation dun
jour pour la scnteiuc i\ la proinicic as-
8enil)fik> t'st ol)ligatoirf. Ln ('ij7njiiii/iiii'
du cheniin dvfvriiu i\oril v. Ucaiiilvl, II
Q. L. K. K^J), Q. B. 18H5.

Kkmunehatjon of AmiirnA-XVI.
TORH.

437. Un arbitre noninic par nn propiir-
tnirc, dans nn niliitragf, jKinr constatcr
rindeniniti! due an proprit'-taiic pai unr
coiiipaKiiit! de cliciniii de Tit, (|iii it-nd
des .scivicfs k vv |)ioi)i it'taiic, dans Ic bnt
uobtenir riiidcnmito (pi'il "t'-.-IaiDi', en
dehors df sf.s ssorviceH coninic arbitrc, a
le droit de h's rccouvrer de lui, intinc s'jl
am payi'- par ia coiiipaKnic, anx terineH
de la Hous-section 22 de la sect. 8 du chap.
1(X) desStatuts Revises du Canada.ii'id/is
& Darling, 18 R. L. ^72, Q. B. 1880.

XVII. Right of ai'i-eal from award
IN

438. La partie qui, avaiit la pi-oiioncia-
tion d une sentence arbitiale qui la coii-
cerne, proniet, nioyennant certaines con-
siderations, de se Houniettre k ct'tte sen-
tence, ne pourra en appeler, en vertu d'un
statut passe subsdqueumient k cette con-
vention, perniettunt I'appel de ces sen-
tences. La Cic de Chemin de Fcr d'Ai-
lantique ait Nord-Ovest v. Trenholme. 19
R. L. ft5», s. c. mm
XVIII. Report ok Arbitrators.

^. Lacour peut, sur motion, ordonner
a des arbitres et aniiables compositeurs
de compkHer leur rapport, en y ajoutant
le rdcit des fornuilit«5s qu'ils ont remplies
d expliquer davantage la nature de cer-
tames parties do leur rapport, et d'y
annexer le certiflcat de leur assermenta-
tion et autres documents. Dubd v. Coris-
Hv£, M. L. R. 5 S. C. 132, 1880.

AI{I{15;EAGES—»Sef INTERK8T.

ARREST.

w',,.l!"""-^'"'''' *^'''^VW. FOR, ,s,r DAM-
A(iK.S,

410. Where the ":iespondent converted
to ins own use. certain stiaw bought by
him with money furnislied to him by the
Ai)pellant, and intended for the Appel-
ant H l.enefit.there was probable cause for
his arrest. Cnjwland, Aim., & Lei/err,

7 im\ *^' ^- ^"'^ ""'^ ^^^- ^•

441. Where a person lays an information
bclore a justice of the Peace, that a crime
has been committed, for which such
.justice has general jurisdiction, and the
.justice grants a warrant upon which the
accused is arrested, but he is afterwards
discharged upon the ground that llie
justice had no authority in that special
case, the complainant, if he had proliable
cause, IS not liable in damages for illegal
arrest and imprisonment. Ih.

A^lIiET—See SAISIE ARR£t.

ART.

jj
I^C^pyright in Works of, ace COPY-

II. Indecent Exposure of Works
OF, 8te INDECENT EXPOSURE.

ARTICULATION OF FACTS —
Sec PROCEDURE.

ARCHITECTS.

I

see
Right of, to Recover for Plans
CONTRACT'S Delay to Execute

'

ARBRES—<See SERVITUDES,
Coupe de Bois.

ASHES.

I. Deposit OF, when cold dobs notViolate a Condit'on op a Policy opINSURANCE AGAINST DEPOSITING ASHES
IN Wooden Boxes, see INSURANCE.
Conditions op Policy.

ARPENTEURS—/See SURVEYORS

ASS 4.ULT.

I. Damages for. see DAMAGES.
442. Lorsque, dans une action en dom-

mages, pour assaut et batterie, il y a dans
la preuve de graves contradictions, et
!iu !l npp^rt qu i! y a eu tort de la part desdeux parties dans la cause, elles seront
misea dos k dos, chacune d'elle payant ses
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sir DAM-

fi'ftiH dniiH tntiteH los couis. Turaeou v
Sylvuin, 17 K. I,. I. Q. U. |H»S.

44;{. Ia; {l«'"l'i'ii(li'iii' a aHHiiilli Ic (Icmaii-
cituir, ot jxair cct aHuaut il a liW- ixniiHuivi
fill Vouv d(! Hccordcr ft ((mdainnr- i\ nni'
aim-iiilo (hi $5. Le (Jfiiiandcui', Muhsi-
(liifiium-nt, a iiitfiit('' iiiii' acticih en .loni-
nuiKfs contrc It- (li'tViiilcur pdiii I. hk'iih.
asHjiut. Le deiiiaiiilnur aynuL iioiit- uiie
plunite i\ la IJour du Kecordcr poiiia.sMiiiit
Hitiiple coiitif! lo d(51cnd(.iir (mi a |)ay<$r)
aur coiidanination, iic pent poursiiivic
civileiuent eii doininuKfs pour la ni<"'ii)f
olfenHo. Uoutuuv. LiiUvmiind, 12 L. N
m), MaK. Ct. 188«.

II. EviDENCK IN Civil Si'it of Ad-
missions MADE ON Criminal Tkial.scc
EVIDENCE, Admissions.

(dNTIlAV-^IX
'"''"''• "'"' '^''^'"*''^<"''

ASSI:MBL:^]E DE PAltKKTS-Fo/r
FAMILY COUNCIL.

I. FOUMALITIEW Ol-

444. Dans un coiiacil de t'aniilh' ('oinposc^
daniis, ledtH'autd'v avoir convo(|iu'' tons
los parents ot allids n'-sidaiit dans k- dis-
trict, n'entraino pas la nullit(5 des actus di'
lasseiubl^e, si dailleurs les parents n'y
ont pas 6t6 systtkuatiquement cxchis, et
SI cela ne cause aucun pn'jjudice aux nii-
neius. Caty k Perrault, 1 M. L. R 2 S
C. et 8 L. N., 2, 1884.

445. L'ordonnance jiidiciaire prononcunt
siir layis du conseil de famille couvre
toutes les irrtSgularitt's anterieures de nia-
nifere k prottjger les tiers, spdcialenient
dans una vente de biens de luineurs. lb

ASSESSMENTS.

«tI-.^^^**^'^^°N FROM, see CHURCHES.
CHARITABLE INSTITUTIONS, ETC.

II. Liability jfor, see MUNICIPAL
CORPORATION, TAXES. ^"^'^^^^^

ASSESSMENT ROLL.

I. Prescription of

446. An assessment roll comes into forcefrom the date of its final completion, and
rteposit by the commissioners in the offlce
ot the city treasurer, and the prescrii)tion
of three months under 42-43 Victoria,

It'f- ^,!- /^-J""]*
*''9°» that date. Joyce

mi£j ^^ontr6al, M. L. R. 3 Q. B.

ASSETS.

SOLVENCT'''"''''^
^^'"'-''^^

"-'" '''

ASSIGNMENT.

I. Of Facts for Jiry, see JURY.

solv'ency''"''"^'''"
^'''''^"'' *'" ^^-

ASSOCIATJONS — See BENEFIT
SOCIETIES,

1. HlOHT TO EXl'EL MEMBERH.
447. D'apr6s U> droit commun, les nsso-

ciations ont le droit d'expulsion contre
icurs nicmbres pour des causi^s Ic'^giti-
iiies;fl le refus d'un nieinbre de se ffou-
niettrc an contiole du pii'sident dans les
assenibU'-es, ainsi ipie le fait d'emp/^cher
systi'inatiquement la socii't<5 de procdder
Jises affaires rl'guli^res |)ar des interrup-
tions intetnpestiA'es, des discussions mal h
propos i't inteiiiiinables, I'emploi dansces
assembliies d'un langage irritant pour les
socuUaires sont des causes sufflsaiites pour
justifler l'ex[)ulsioii de ce membre de la
societc'. lMpoi7ile v. UAsHociation den
Commercanta Lkunci^s de Vinn et de lA-
queurn, U. L. R. 4, S. C. 1. 1888.

ASSURANCE— Foir INSURANCE.

ATERMOIMENT — Voir INSOL-
VENCY.

II

ATTACHMENT.
Before Judgment.
Affidavit for

Contestation of
Declaration in Cases of
Grounds of
In hands of Seizing Creditor.
Secretion.

By Garnishment.
After Transfer.

Contestation of Declaration.
Costs of Declaration.

Declaration.

Deposit of Money Seized.

Effect of
Effect of Judgment Quashing
In hands of Clerk.

In hands of Company.
Of Partners Interest in Firm
Of Salaries

Right to
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ni. (lONHMKVATORY
For SuppUeM to Vemtrl,

IV. DUItINd A('TI<»N.

V. EXKMl'TION.H KiU)M
VI. In Kiovknijjcatiov.

I. Hkkhhk .luntlMKNT.

448. Afflilitvit. IVaHldiivit pom- sainio-
niT("'t axiiiif jiiKt'iin'iit, invociiit'- pjii' Ics
(IcniaiulciirH en cctlc ciiiinc, ct c'i-apii's
rcpioduit, contcnait loiiti-M Ii-h alli'^alioiiH
eMsciitii'llfs pour .sa validity ft otait, cii
(•()ii.s«''(iiiciicc, siifTlHaiit. (iiinnoii v. Unit K
L. N. 71, ('.('. IS,S1.

14l». I'lii- (lopoHilioii poll Hai.sif-airi^t
avant .jiiK<'iiiciit, (|iii constate ((lie Ic (U'-
foiKU'ur est siir \v point <lc irci'lt'i' witains
arni-nts, cii'ditM ct clVcts ipii y sontHpc-
cialcnicnt in()i(|iicH, avcc I'intcntion dc
fraiidcr scs ( ri'ancicis ct Ic dcnuindcuf en
particulicr, est sutTiMantc, ct il n'cst pas
nt'fcssaifc d'allcKiicr (pic Ic dcCcndciir chI
8ur Ic point de iccclcr «cs bicnw ct ciicts
KtincinhMiicnt. Svhwob v. St Aif/nnti, 15
It. L. :««, S. C. 18K7.

I'M. I! n'cst pas ncccssaiic (jiio la dci)o-
HJtion, pour ()l)tciition d'lii bicf dc saisic-
ttrr6t avant Jiij,'cnicnt. soit donncc par Ic
deniandciir liii-nicnic et die pent ctrc
doniuk; i)ar son coniniis, pomvii iiiio Ifs
allegations soient siiHisantcs pour rencoii-
trorles exigences dii Code de I'roeediire
CJivile. ViUin & Cyiirivn, 18 I{. L. 'm
and 33 L. O. .1. 21)1, S. ('. 1880.

451. Et rallegation (jue le defeiideur est
snr le point de (piitter subiteinent la pro-
vince de Quebec, avec rinteniion de frau-
der scs creanciers en general, ct ledeman-
deur en particulicr, est Hiitljs.nite, et il

n'est pas necessairo d'allcguer cju il estsur
le point de quitter rancieniic province du
Canada, fh.

452. Et I'allegation que le defendeur est
contracteur, a cessd ses paicmenta, et a
refus(5 do faire cession de ses biens, poiii'
le b^niiHce de ses creanciers, n'est pa-
sufflsante, vu (pie le mot contracteur n
compi'end pas lukessairement la signili-
cation du mot conmier<,-ant. Tli.

\

^5ii. CuntcHtatioii (*/.—On pent contes-
ter par exception a la forme, la vt'-rite des
all<5gations de I'attid.ivit pour obtenir une
saisie-arrSt avant jiigenicnt, ainsi iiue les
mformalites do tcl attidavit Bouchard
v. Morrismn, 10 L. N. 2.S0, ('. (). 1882.

_
454. La saisie-arrOt apies jugenient pent

etre contest(5e comme une action sans
qu'il soit nocessaire dc recourir a Toppo-
sition. Levvsque k Morissou. 10 L. N
2m, C. C. 1882;

455. Declaration inCaseof. Lorsquepar
sa declaration sui' la saiaie-arict. le denian-
deur nc <<mclut h aucune condnnmation
nouvelle, ct qu'il rcquiert siinplenicnt que
cettc demande soit jointe a Taction prin-
cipaie, le defendeur ne pent produi re deux
il<'tenses, el la derniere seia rejett'c stir

^ ties ." V -ci- dupons . St-Michel 6. Vidier,
M. L. R 1, S. a 163 et 8 L. N. 101, 1885.

15(1, (IroiiixlM <i/, Dans line action en
Msddition de i^oiiipte il n'y a |min lieu k iinii
naiHic-aiT^^t avant jugenient. Dorinii li

Ihtr'wn, M. L, It. 3 Q. H., liViet l(» L. N.
351, 1887.

457. The ismie <»f a writ o( naiHir-nrn't
bcfoic |M(l;,'incnt cannot be justified by
facts sulxcqiicnt to thi^ seizure. DcMai-

l«o/i((fm< A Iauoc, HI.. N. 28, and I M.
I

L. H., H. (;. 121, 188 .

4r>8. !n lianils of Sciziuy Crrilito,,'-
Dans line action en reddition dc compte
une saisie-arret avant jugenient fill cniise
pour saisir cl rctenir entrc Ics mains du

I

demandciir le monlant d'un jiigcmcnl ipic
Ic di'lt'iidcuriivait obtcnu coiitrcliii. Tr(»is

' ans avant I'institution dc cetle action, le

I

ib'-fciuifiir avait rcci'lc certains de ses
I

ett'ets pendant 15 jiinrH pour se mettrc I'l,

I

I'abri d'liii jiigcmcnt obteiiu coiitrc Iiii par
!
le dcfciKlcur, Icipiel ju'^cment fill stibsc-
(incmnient renverse. A la incnic ('.po(|iic,

je di'fendeur avait aussi transporte des
inimeubles (ison neveii sous une condition
re.solutoire acconiplic avant rinstitiition
de la jiri'-scntc action.—J;(f/c, lo. Qn'nn
crcancier pcut saisir avant jugenient ei.trc
ses propi'cs mains. Dorion £• I hrrion, M.
L. It. 3 Q. B. 155 et 10 L. N. :<5I, 1887.

459. Secretion. — Pour les Hns d'linc
saisie-arrM avant jugement, il faut(|uclc
d(''fendcur recele prdsentement lors dc la
date de I'attidavit ou ou'il soit siir le imint
de receler. nurion& Dorion, M. L. It. 3
Q. B. Km, et 10 L. N. 351, 1887.

II. By Gabnishment.

4f«t. After Tran>ifcr.—\Jn crcancier pent
saisir par saisie-arrtU une creance pour

I
laquelle son debiteur est coIIchiuc, iiiiand
menie ce dernier se serait fait illegalc-
nient I ran.sporter cette enhance, laipielle
appartiendrait n'iellement i\ un tiers, le
recoiirs de ce tiers est contre le dtUiiteur.
\Sfnccal v. Exchanqe Bank, M. L. It. 2
S. C. 107, et 9 L. N. 123, 1886.

461. C'ontentatioii of Derlaration.-Tha
defendant, a menliant, residing at Ste-

,
Genevi6vedeBatiM an, became financially

1

embarras.sed
; on the 23rd September,

1882, at Montreal, he made a voluntary
notarial assignment of all his estate to
the two garnishees. The garnishees en-
tered into possession of his assets and
realized, from the sale of such assets,
$2,200.71. Tlie Defendant's preteiisions
are thut they sacrificed his assets : he
'laims that they sold, to one Alphonse
AUrcott(!, for .$1,0!)(), his stock in trade
which was worth $2,82*5.42 : and that, to
the same person, they sold for $500. a
building lot with a dwelling and a store
upon it ; a hypothecary debt for $182 •

Si;?oo/;^'''7, 'V,'f
''•''• *" ^^^^ amount of

$718.20. The Plaintiff in tlis case, a cre-
ditor of the Defendant. Un- $185, became
dissatisfied with the trustees' manage-
ment of the Defendant's estate, sued the
Defendant, in the Circuit Court, at Three
Rivers, for that sum and. on the IV.fon-
dant's confession, obtained judgment.
The Plaintiff then placed, in the hands of
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tlm tiUNtuoH, a K'niiiNliiiifiit-Mi'lzuif. Tin
KiiniiHhccH .s»>|)arn»olv, dii i)a(h, inado dc-
claiatiniiH, idi'titital in flicir tcriiiM ; the
plailitilT ill thiMcaMf coiitcstcd the dt-cla-
ratioii of each of tlic KmniMliffM. Ih.siic
haviiiK lu'cii joined (ui tlie eonte.stiitioiiM
the imitieM proceeded to proof mid iieiir-
iliK; and, upon the Hth Kehniaiy. ]SSA
the ('ircuit Conrt disniiMHcd the i>re.seiit
I'iaintiff'M contestations of tliose declara-
tioiiH and adjudged that the liiiHlees, as
^^ariiishees, had ri-iuhTed a satislactory
jiidicinl account of tlieir iiumaKenient of
the Defendant's estate.
In the Court of Iteview in tiiiscnse it

WUH—Helit, that theCirciilf Court had'iio
iurisdiction in the suliject matter of the
litiKation, since it involved an amount
uxceedinK *'-^H)

; aiidthat.on thiit ground
the iudKinent should l)e reversed, (iuillr't
V. LJfciurii.r, 1) L. N. Hll, S. C. H., iHKi.

402. The IMaintiff, having' seh'cled a
tri»)unal without iurisdiction to try such
contestations of the Kiiriiishees' declara-
tions, involviiiK an aiiKnint exceediiiK
$20(), sliould he condenined to pny the
costs of such contestations, /h.

468. Since the gainisliees hiid not in-
voked, either in the Circuil Court or in
Review, tlie ((uestitui of jurisdiction, each
party should he condenuied to pay his
own costs in review. Jh.

404. Where the garnishee h;is declared
that he owes the Defendant nothing, l)ut
in answer to (luestlons put hy the judg-
ment (Teditor, under (.'. C. "P. (Hi), ha^
made adiuis-sioii

. which ajiparently show
that he has .-i sum in his hands helonging
to the '

. iidant, the proper course
18 to coiUesC the declaration, and not to
inscribe for judgment e.r piii'te on such
statements. Gnmt appellant, aiul The
federal Bank of Canadn, leanomiiint. 8

u ?• ?!S '\^o-
^^- ^' 1*- 2. Q- B. 4, and 14,

4(^. Although, from the general tenor
ot the declaration of a garnishee, that, at
the time of the service upon him of the
writ of garnishment, it may herensonahlv
inferred that he was indebted to the De-
fendant, yet. if the garnishee shall have
expressly declared that he was not so
indebted, the garnishee cannot be con-
demned on a motion for judgment against
him

; the Plaintiff nuis't adopt the wo-
ceedingofacontestationofthegariiisheeV
declaration. Lagaci' & Grcnier, il L. N
412, C, C. 1886.

.
x^. i^.

460. .Si un tiers-sai.si convient verbale-
ment avec le demandeur qii'il ne viendra
pas faire au greife sa dt^claration (vu qiril
n a plus rien en sa possession appartenant
au defendeur)

; et si, nonobstant telle con-
vention verbale, il vient faire sa declara-
tion ; il n'a pas le droit de rtklainer sa
taxe du demandeur, \ u qu'il n'est pas
necessaire que le tiers-saisiait luain-leyee
formelle

; la convention verbale suffit.
{Minbert v. Cartier, 31 L. C. J. 150, S. C.

467. Declaration in Cases of—A gar-
nishee, whose declaration is contested,

cannot iittiick the vnlidity of the judg-
ement or the regularity of "service of the
I
writ of attachment, hui li objections being

I

personal to the Defendant, and moreover
i
waived bj- the giirnishee, by the fact of
his declaring. TouHiniiintt k TiniHimiUHt,
\\(l I,. l<.-_'t«l, S. C. is«,-,.

Ids. An<l his declHi'ing will be construed
as a waiver of such objections, even when
he alli'ges that he niinle bis decliirnt ion in
iinother district iind that the proceedings
in the case did not come to his knowledge
until long after he had made it. The
facility nft'orded him by Inw of making
his declaiiition in his own district, and
having il tiiinsmilted, does not prevent
his being a party to thesiiit in thedistrict
where the judgment was obtaine(l and
bound to lake cognizance of the proceed-
ings there, lb.

im». The want of service of the writ
of attachment upon the Defendiint may
be covered by his appearance by attorney
adiilini ii)ion the I'luintilf's contest'itioii
of the decliiratioii of the garnishee. lb.

470. Acontestntioii, filed after the eight
days, and without leave of theCourt, will
be rejected. Altliougii I he seizing party
cannot forfeit his riglit to contest without
an order of the Court to tli-it elVect, this
only means that he can .'I'wnys ask for
leave so long as he has nol inenforc'closed
by the Court, lb.

471. When a delay is gr.iuted by the
Court, the contest, It ion must be, not only
served, hntfdcd . within such delay, lb.

'

472. Le tier ^aisi. qui dt'clare (|u'il ne
doit pas au defendeur, mais (|ui ne declare
pas (pi'au moment de la signilical i(m dela
tiers-saisie, il ne lui devait pns, mais
ajoute cpu' depuis la signification de la
saisie, il a paye au defendeur un certain
montiiiit, ))eut etre condamnc a i)ayer ce
inontant au demandeur sans (pi'il soit
besoin d'uiie coiitestatit)n de sa dt'-ulara-
tioii. Hubert V. fMporte, 18 K. L. 012, 8.
C. 1890

47.S. Where the contestation by inter-
venants of a garnishee's declaration has
been dismissed, and the judgment dis-
missing it has been appealed from, the
Court of Aj)peal will not entertain an
application by the garnishee to be per-
mitted to set aside the former declaration
and make a new one. Fairbanks <fc

O'llalloran, tfc The Montreal, Portland
and Boston Ry. Co., T. .S., M. L. R. 4
Q. R. laS, 1888.

474. Les responses d'un tiers-saisi aux
I'^ponses qui lui sont posees par le saisis-
sant et cpii sont i^crites i\ la suite de sa
declaration, ne foriuent pas partie de sa
dt^claration, et un jugenient ne pent
<>tre rendu sur ces n'-ponses de piano : le
saisi.ssant doit con tester la dc'claration.
Laframboise v. Rolland et Rolland, T. S.
M. L. R. 2 8. (;. 75, et 9, L. N. 08. 1885.

i!j

475. Le tiera-saisij (nii est assigncj pour
declarer ce qu'il doit i'l un journaTier. n'est
pas temi de donner avis de la dt5claration
(pi'il doit faire tons les mois, conform^-
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i

inent h rartidc 628 C. P. C. Lorticv.
Boileav, 19 R. L. 612, C. C. 1889.

470. Un deniandeur ne peiit inscrire
ex-parte \ww jufrvmmt sur la dt'claration
dun tieis-saisi lorscinn cctte dwlaiation
no contieiit pas uiie adiiiis-siori piirp et
Binjplc (ju'uric teitaiiif sonm c ( .-i iKc au
dc^fendeur. Grmit <t' Fulor.l lUnik if
Canada, 29 L. C. J. 'SA2 Q. B. 18h5.

477. Si, au contraire, la dt'claraf ion est
vague et contradictoiie, cm .si les dites
admissions irsultent d'un intcnogatoiry
souniis au tiers-paiti par lo deniaiideur
ainsi que le pci met I'ait. 019 du t!.P.C., ce
deruier ne pent inscrire pnrement el, sim-
plement pour jugenient: sans avoir au
prt^alablecoiitestts la dite declaration. lb.

478. Deposit of monci/ seized.—Li\ C'our
3 pent, sous les circonstancesordinaires,

' 'donner k xm tiers-saisi de disposer en
«Jour le niontant qu'elle a declare devoir
sous une saisie-arriit avant jugement.
Naud V. Lavoie, et t. ,s., M. L.'K. 4 S. V
i2ii, 1888.

479. Si la deconfiture est sulflsamment
constat«5e par la preuvo, le tribunal pourra
de piano ordonner au tiers-saisi, qui a en
mains une certaine soninie d'argent appar-
tenant au dt^fendeur, de la rapporter en
cour, pour \k y etre distribuee suivant que
de droit (art. 602 C. P. V..) Qvesnel v.
Barrette et Vadebonccmir, M. L. R. 2 S C
134, 1885.

480. Where in a case of garnishment
the tiers-saisi declares to owe, and it is
shown that the Defendant is insolvent, it
is the duty of the Court, under the pro-
visions of Art. 022 C. C. P., to order the
tiers-sai.si to pay into Court the amount
acknowledged by him to be due tlie
Defendant, in order that it may be
distributed according to law. O'Haltoran
V. The Montreal Portland and Boston R.
R. 32 L. C. J. 42, Q. B. 1888.

481. Where the proof .shows acquies-
cence on the part of a debtor, and even
facilitating legal remedies on behalf of
one of the creditors, this would not alone
constitute a fraudulent collusion to the
prejudice of the other creditors. lb.

482. Effect of.—he tiers-saisi, (jui est en
possession d'effets mobilier du di^fendeur,
est, par le service du bref de saisie-arret
apr^s jugement, constitue gardien judi-
ciau'e des dits eflFets. Et le tiers-saisi
faisant d«5faut, le demandeur pent obte-
nir une r^gle wis/, alin de prouver que le
tiers-saisi est en posHe^ision d'etTets niobi-
liers du d(5fendeur, et de le faire ct)n-
danmer k livrer ces effets iY I'huissier i)or-
teur d'uji bref de vejulitioni exponas
Bertrand v. Meunier, 10 R. L. 20<i, C. C.
1888.

483. Le paienient fait par le dtUjileur
a son cr«5ancier, au i)i't'(judice d'une saisie-
arrfit, n'est pas valal)le k IVgard des cre-
anciers saisissants ou arrGtants. Et d'ai)i'es
les circonstances de In cjiuso \i\ di^biteur a
pay(5 alors que la saisie-arrfit iHait en
pleme force et vigueur. lAilonde v. Ar-

ch mhaiilf, 32 L. C. J, 113, S. V. and M.
L. R. 4, S. C. 62, 1888.

484. Effect of Judgment quashing.—A
judgment (piashing an attachment before
judgment en mains tierces,Vit once releases
the jnopcrty seized fiom the attachment,
iind the tiers-saisi must pay it over to the
owner without any delay, when required
so to do. Pleav v. The City & District
SavuKjsBank, HOL. C^. J. 107, S. (;. R.,1886.

485. //( hands of Clerk. —A clerk or
enqiloyee is not a " third party " within
the meaning of Art. 012 C.C.P. His pos-
session of his employer's moneys is not
distinct from that of his master, and
such moneys cannot be seized in the
hands of the clerk by garnishment. The
tact that the clerk may have deposited
such money i in a bank in his own name
'' m trust," does not affect the case.
Ontario Car Co. v. Qnehec Central Ry.
Co., &• Anderson, M. L. R. 2 S.C. 287, & 9
L. N. 359, 1880.

486. Conhrming the judgment of the
Court below, that funds temporarily in
the hands of an employee, are really in
the jKissessfon of his employer; and the
proper mode of seizing such money is by
ordinary execution, and not by garnish-
ment. 7'he Quebec Central R. R. v. The
Pacific R. R., 30 L. C. J. 245, S. C. R. 1886.

487. In hands ofCompany.—Jn the case
ot a seizure by garnishment in the hands
of an mcorporated company, the declara-
tion must be made either by an attorney
specially authorized, or by an officer or
employee of the company who holds a
general authorization for that purpose.
O Connor v. Murtagh, 10 L. N. 218, C. C.
1887.

488. Partner's interest in Firm — Un
cr«5nncier pent faire saisir les int<5rets que
poRs^de son dc^biteur dans une socidt(5
commerciale coninio membre de telle so-
ci(5t(5

; et le di^biteur ayant re(^u de la dite
soci(5t*5 commerciale la somme de $400,
apr^s la signification du bref de saisie-
arret, les tiers-saisis seront condamnds k
payer cette somme en ext^cution du juge-
ment originaire, pour dette, intt5r6ts et
frais. Laframboise k Rolland, 29 L. C. J.
184, S. C, et 13 R. L. 101, S. 0.. 1885.

489. In ;iie case of a seizure by garnish-
inent in the hands of persons associated
111 partnership, but not incorporated as a
joint-stock company, the firm cannot be
represented by an attorney, but one of
the partners must appear and make the
declaration under oath. Fergusonx. Kirk
10 L. N. 219, S. C. 1887.

490. Of Salaries. — Un acte de fid»5i-
coiiimis, par leq^uel un ddbiteur transporte
a 1 avance, plusieurs mois de son salaire,
k des personnes de son choix, et sans le
consentement de ses cri^anciers, est nul
et sans etfet, quant k tout crdancier qui
s en plaint. Kemvood & Redden, 1.5 BX.
710, C. C, 1886.

191. Lc salaire d'un serviteurpayemen-
suellenient se divise en autant de parts
<iu il y a de jours dans un mois, partant



93 ATTACHMENT. ATTACHMENT. 94

chaque part eat due apr6s chaqiie ioui-
r<5volu,et peutfitre saisie. lb.

492. En suppo.sant (jiie des saisies-arrt^ts
auraient «^te e5inarn5es poui> saisir uiic
rente payable raensuellenient, le saisi lu-
pent obtenir du tribunal iin ordrc ciijo'-
gnant p\x ertSancier de iie i)as ppeiidro
d executions pour le paioment I'utur do sa
cr6ance jusqu'A ce (ju'il en soit ordonni^
autreraent par la (Jour. Et en vei-tii de
TarticleSSl du C. P. V,., le cniancier pent
exercer en m6me tenip.s Ins diltV-rents
moyens d'exi^cutions que la loi luj accoide
Francis v. Clement, 31 L. C. J. 2(5, Q, B.

III. Conservatory

193. A sa'isie-conservatoirc niav be
quashed on petition. MiMln & Kdwe,
9 L. N. 37, C. C, 1885.

494. A naiale-consei vatoire will not lie
except where a lien or right in the pro-
perty m question is established by the
seizing party. And such seizure may be
contested by petition in the same matuier
as a saisie-arret before judgment. Prince
V. Jo7ie8, 31 L. C. J. 168, Q. B. 1880.

495. Saisie conieroatoire, by unpaid
vendor, of goods sold d tenne, to secure
payment by privilege from proceeds of
sale, the purchaser having become in-
solvent within fifteen days of delivery
The goods, 7,001} cigars in boxes, had beeii
packed and shipped in one large wooden
case, which had been t)pened by pur-
chaser and the boxes exposed for sale.Some of the latter were broken, but 0,075
of the cigars remained in their respective
boxes, with factory mark, number and
revenue stamp intact, and these only
were seized.—Ileld, that the goods, to the
extent seized, were entire and in the
same condition as when sold, notwith-
siAuding the opening of the outer bale or
case, and the seizure thereof declared
good and valid. Goulcl * Green, 13 Q
L. R. 103, Q. B., 1837.

>< lo^-

498. To support a saLfi!--oonHcrvntoire,
the unpaid vendor must establish the
clear and certain identity of the object
seized with the object sold, this buinsr the
test sanctioned by the jiirisprmlence of
our Courts, and the true one to b- applied
as well under the articles of the CotUtitnc
de Pans as of our Civil Code. fl>.

497. A donor demanding the revocation
ot a donation for cause of ingratitude
may cause the issue of a saisir nta^crra-
tinre ponding the action, to attach in the
hands ot the donee the elt'ects donated
and also any moveables replacino- those

ar'^^'io^^'''^"'"' * C!>'IJ'in, 13 Q. L. U. 274,
O, Li. loOj.

498. Appellants, being indebted to Res-
pondent, for money expended upon
certain dumping cars held by him uiid,.r '

jeiise frnt!, them, made an a:ioignineiit in'
insolvency, under the laws of Ontario
and their assignee sold the ears to one
Beemer, whereupon Respondent seized
them, by attachment in the nature of a

aaisie conservatoire, alleging his debt,
fraud and secretion on the part of Ap-
pellants, and that said cars were the only
property they possessed in the province

I

ot Quebec. Appellants petitioned to quash.
—Held, That the facts disclosed did not
constitute a fraudulent secretion and were
not suflicient to justify the attachment,
and that Respondent, by his proceedings,
having acknowledged the legal existence
ot Appellants, they had sufficient interest
to contest the attachment. Ontario Car
Co. v. Hoijan, 13 Q. L. R. :W2 Q. B. 1887.

499. Respondent having answered the
petition to (juash by a general denial only,
would thereafter be restricted to the
precise matter set up in his affidavit, and
could not avail himself of other proof in
the record which might show him to
be entitled to the remedy sought to be
(Miforced. lb. '

51)0. Aucune loi positive n'exige la pro-
duction d'line disposition pour obtenir un
href d(! saisie conservatoire, dans les cas
oi^i ce bref pent dman'-r ; et celui qui se
pr(5tend i)ropriiitaire d'actions de Banque,
<!t (lui a raison de craindre qu'on ne fasse
disparaitre ces actions, pent joindreiiune
deinande pour 6tre ddclar^ proprit5taire de
ces actions, unesaisie-arrfit conservatoire.
Fraaer X. McTavish, 15 R. L. 200, S. C.
1887.

501. ForSiippfies to Fe.Mc?.—Le vendeur
non pay(^ du bois (jui est (intv6 daas la
construction d'un vaisseau, a, envertudu
<lernier paragraphe de I'article 2383 C. C,
un privilege sur le vaisseau, pour 6tre
pay(5 du prix de ce bois, et, dans
I'exercice de ce privilege, il a droit de
joindre k une action, pour le recouvre-
ment de ce bois, la saisie conservatoire.
Provost V. Brul(i, 16 R. L. 219, S. C. R. 1888.

IV. DUBINO ACTION.

502. Le demandeur, durant I'instance,
ayant fait emaner une saisie-arrfit simple
contre le defendeur, a produit k I'appui
de cette saisie-arret la declaration usuelle,
ri5citant les faits d(5ja relati'is dans son
action et riSitiirant les conclusions d'icelle,
le diH'endeur produisit une exception rlU-
guant litispendance (sur motion du de-
mandeur pour renvoi de cette exception)
cette saisie-arret ne pouvait 6tre con-
testee que d'apriis le mode ordinaire,
ot ronianation de la saisie-arr6t simple
n'l^taiit qu'une procedure dans la cause
originaire, I'exceptlon devait 6tre ren-
voyee. LavUjne & Ilebert, 11 Q. L. L, 59.
S. C. 1885.

V". Exemptions from

51)3. //t'W,,a(Hiining decision of Torrance,
J., M. L. R., 2 8. C. 410. that the amount
ot a judgment obtained as damages for
libel is not exein|)t from seizure bv gar-
nishiuent. Qii't'rc, ah to th(! right to' op-
pose other claims in compensation of the
damages a party has been coiidemiied to
^y.iy (oi a diUit or qtttsi d'dit, or to seize
ill his own hands the sums .so awarded to
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his debtor. Archamhault * Lalnnde.M
L. R. 3, Q. B. 48fi, 1887.

oM. Les ilonunages accordi^s conimo re-
paration civih; dans luie action d'injnie
parce que Ic ddfendeur aumit soufflett^ la
nlle miniure du demandcur, sont insaixis-
sables. Luhevfje v. Bouchard, 10 L. N
187, C. C. 188j.

505. A sum of money awai-ded by the
Court as indemnity f(jr personal injuries
of a permanent nature, partakes of tlie
nature of an aii..ientary [)rovision and is
iusaisissable. Beauvdia et al. v. Leroux
& La Cic. ilcH Moulins d Cofon, T. S M
L. R. 2 S. O. 401, and 10 L. N. 87, 1881.' "

V^[. In Rkvkndication.

506. The Plaintiff issued a writ of at-
tachment in revendication to recover
certain goods and chattels on tiie prem-
ises and in the possession of the Dofen-
dajit. The Defendant pleaded that he
had a privilege upon the aril.les for the
rent of a third party to whom the prem-
ises were let.— //eH that although a
landlord has a privilege upon the goods
of third parties found on the premises
let, yet he must exercise his right by
course of law, and as in this case the
landlor,?. had not done so, judgment must
go for the Plaintiff. Jackson v. Cuthbert
8L. N.08, C.C.. 1885.

.507.^ Un acte sous seing \)v\vii, compor-
tant etre un bail d'objets mobiliers, avec
promesse de vente conditionnelle, ' pour
un prix nominal, aprtVs que certains paie-
ments stipules par installemonts auront
ete faits, st suivi de la livraison des effets
est une vente conditionnelle. Paquin y
LaverdiCre, 12 L. N. 2, C. C. 1886.

508. Dan^ I'espiV'e, il n'y a pas lieu il la
saisie en revendication, malgrt5 toute
chi'ise de I'aete an contraire, et le ro-
cours du demandeur au -ait dft Ctre une
demande en r(5siliation de I'acte de vente,
au cas d'inext^cution des conditions y sti-
pul<5es, i/our ravoir la possession des effets,
ou une action pour le recouvrement des
termes de paiements (Melius. lb.

509. Where a per,Oii is forcibly deprived
of his possession '.f movables, in an
action of revendic it»nn he will not be
held to establish his t;tle as against the
trespasser. It will be for the Defendant
to justify his act. SpoUatuH ante omnia
reatUuendus. Lavoie & St-La\irent. 9 L
N. 66, Q. B. 188(5.

510. Lorsque, dans une saisie-revendi-
cation, la Cour, sur requ6te, aura accordi^
au demandeur la possession des effets
fjalsis, I'enlfevement de ces effets par le
d^fendeur ou par un intervenant dans la
cause forcdment ct contre la volontt5 du
demandeur, constitue ees derniers en
mtipris de cour, et ils pourront 6tre con-
traints par corps d'en remettre la posses-
sion au demandeur. Whitehead v. KiolYcr
et White. M. L. R. 1 S. i). 28.4, IRS .

511. La coi'r n'a aucune juridiction pour
accorder la j. )ssession des meiible.s saisis
k un intervenant, dans une saisie-reven-
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dication, lorsque le jugement final main-
tejiant 1 intervention a t5te portt5 en appel
ofi la saisie est pendante. lb.

1 ''I?" ^f\^'
vvhere goods were retainedDy the Collector of Customs as forfeited

under the Customs Act, 1883, and the
importer seized them in the Collector's
hands by process of revendication,
that the Plaintiff was entitled to
the dehverv thereof, only on making
deposit with the Collector of a sum o1money at least equal to the full value of
the goods. Qtucre, whether, pending a
controversy between the importer and
the Customs Department, an action of
revendication will lie to revendicate
goods retained by the Collector as for-
taiteA.—Semble, that it is not competent
tor an importer to adopt this proceeding
under the circumstances. Ryan&Sanche,
M. L. R, i Q. B. 312, 1887.

513. The condition precedent on which
a sale was made not having been complied
with, the vendor has a right to take a
saisic revendication to I'ecover back the

c.T^ll, tc-.im!"''''-
''"^''°"^' '"" ^-

oU. La location d'un meuble avec pro-messe conditionnelle de vente, n'eSquivaut
pas A vente et ne nrive pas le locateur du
ttmit de le revendiquer ; et les mots, " nien affaire de commerce en gdn^ral," dans
article 22ft8 du Code Civil, ne lib^rent pas

1 acheteur de bonne foi, d'un meuble vole,
ae la revendication que pent exercer le
propruStaire. lis doivent s'interpr6ter
coinme ayant pour objet d'(5tendre I'effet
de 1 article aux contrats autres qua ceuxde vente, tel (fvie d(5cid(5 par la Courd'Ap-
]n^ dims CdSHds et al. V. Crawford et al.

Q!tk ioi,Ps.'fe. il^^!"*''
^- ^'''^' ''
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•'«!«»*J«»

m

97 ATTORNEYS AD LITEM.

VII. Rights of, as to Costs due Firm.
VIII. Substitution of

I. Authorization of

515. Un procureur nd litctn qui intente
au nom d'un absent ui^e action en destitu-
tution d'une chai-ged'extkHiteui'testanien-
taireetde ItSgataire en fidei-coniniis (in
iriinl) est tcnu, s'il en est requis, do pco-
diiire une procuration I'autorisant i\ in-
tentersp<5cialenient cette action. Hownrd
V. Yule, M. L. R. 4, S. C. 420. 1880.

II. Default of, at Trial may be
Remedied by Requete Civile, see RE-QUETE CIVILE.
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Iir. Disavowal of

516. Un creancier qui donne sa cr^ance
a collecter h, un agent collecteur avec ins-
tructions de ne pas poursuivro et de ne
lui faire encourir aucan frais, niais qui,
lorsqu'il acquiert la connaissance que I'a-
gent a fait poursuivre etaobtenu un juge-
nient en sa faveur contra le d(5biteur pour
le niniitant de sa enhance, conserve le
Wndfice du jugenient, ratifie par \k I'acte
de son niandataire. Bernard v. Lnlonde.
12 L. N. 275, Mag. Ct. 1889.

517. Pour (5viter la responsabtiitt'! des
frais du jugement que I'agent lui avait
fait encourir, le creancier devaif renoncer
au jugement et dt5savouer I'avocat qui
avait obtenu le jugenient. lb.

318. L'avocat pent en vertu de son man-
dat g(5n6ral ad litem renoncer h un acte
de proct5dure nul en la forme, pour le
remfilacer par un acte r<5gulier. S^nuin v.
Gaudct, 12 L. N. 266, Mag. Ct. 1889.

519. Pour qu'il y ait ouverture h Taction
oil d(5saveu, il faut qu'il y ait faiite grave
de la part de l'avocat. lb.

.520. II faut de plus qu'il y ait eu preju-
dice caus(5 k la partie qui se plaint, et la
question de savoir s'il y a eu pr(5judico
relfeve entiferement de I'apprdciatibn du
juge. lb.

521. Lorsque, comme dans I'espfece, il

appert par les alli5gatiors de la requite en
desaveu que loin d'avoir souttert (pielque
dommage, la position du re(iu(5rant a 6t6
rendu nieilleure par I'acto de son avocat,
la requfite en desaveu doit 6tre renvoyde
lb.

IV. Evidence of

VII. Rights of as to Vouth after
Dissolution of Firm.

523. La distraction de depens, au profit
d un avocat, u'empCche pasla partie d'etre
dobitrice de I'avociit et cr(5anci^re de la
partie condaninde aux dcspens, et celle-ci
ne pent exciper de la distraction, pour se
dispenser de payer, lorsiiue I'avocat ne la
nil a pas fait notifier on fait saisir les de-
pens entro ses mains, et lorsque cot avo-
cat a, sur son Jiat, fait thnaiior, au nom de
sa par'ie, une execution pour la dette et
les frais, sans faire mention de la distrac-
tion. Charby & Charbu, 17 L. R. 374. S.
C. R. 1889.

VIII. Substitution of

524, La partie qui etait representee par
unesocietede procureurs, continue tirfi-
tre ItSgaleirent par les membres restant
de la societe, aprfes la mort de I'un d'eux
et la promotion au banc d'un autre. Bru-
nelle v. McGreevi/, 12 Q. L. R. 85, S. C.
1885.

525. Sur une demande de substitution
de procureurs, la partie requerant la subs-
titution n'est tenue, en vertu de I'article
205 C. P. C, fl regard de ses avocats qui
eux-m6mes en avaient remplace d'autres
durant I'instructio?} de la cause, qu'au
paiement des debourses et honoraires par
eux gagnos depuis la date oh ils ont com-

I

niencd fl, occuper dans la cause, et ils

i

ii'ont pii=! le droit de redamer en outre le
ineiuoire de frais dii a lours predecesseurs
raalgre tiu'il n'apparaisse pas quo ces der-
niers aient ete payes. Cett'> questitm avait
ete docidee incideiiiment clans le mOme
sens par la Cour du Banc de la Reine.
Montrait & Williams, 24 L. C. J. Winkler
& Davidson, 9 L. N. 11, S. (;. 1885.

526. Lorsqu'un procureur formant par-
tie d'une societe legale, qui occupe dans
une cause, est uomme k une fonction in-
compatible avec la profession d'avocat,
I autre procureur pout continuor k con-
duire la cause, aans qu'il soit necessaire
do substitution de procedure. Charby
v. Charby, 17 F.,. L. 374, S. C. R., 1889.

527. V/here a party to a suit is repre-
sented by a firm of attorneys, he conti-
nues to be legally represented by the
remaining members, after the death or
promotion to the benchof one of the firm.
Stearns & Rosj, M. L. R. 5, Q. B. 1, 1889.

522. The Atto.'ney of record is only
allowed to oflfej- his testimoney in favour
of his client ;ui ler exceptional circum-
stances; and tic introduction of the
evidence of the Defendants' Attorney as
to a private conversation between him-
self and the Plaintiff, was under the
circumstances improper, and such testi-
mony would be rejected by the Court.
Rielle v. Benniny ct al., M. L. R. 4 S. C!

219, and Waldron & White, M. L. R. 3
Q. B. 375, 1880.

j

AUDITION.

I. Inscription
DURE.

POUR, voir PROCE-

AUiUUKlTY.

I. Of Dominion and Local Lkgis-
LATuaEH Resprctively, see LEGIS-
LATIVE AUTHORIT 1

.
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99 AVEU JUDICIAIRE.

AUTORISATION DU MART.

I. N'EST PAS REQUI8 DANS UNE ACTION

AWARD. loo

EN GARANTIE PAR LA
MARRIAGE.

FBMMB. voir

r<^Ponse dii dc^fenrteur ^tant invraisem-
blable, pent servir de commencement de
preuve par (Scrit et donner lieu k preuve
orale. Lajeunease &, Latraverse, 29 L. C. J.
180, Q. B. 1885.

AVEU JUDICIAIRE.

I. Peut ktrh Divisj!;, I'otrEVIDENCE
Admissions. '

528. L'aveii judiciaireestindivisible lors-
qu il tombe dans le cas d'exceptions
pr(5-ies par I'article 281 dii Code de Pro- I. Op ARBITRATORS 8«e ARBITRAcddu.e Civile. Et dans I'espfece actuelle la I TION.

'""'^"^^"«'^' ««« AKmiKA-

AVOCATS—5fee ADVOCATES,
ATTORNEYS.

AWARD.
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'fl.

BAIL— Voir LEASE, LESSOK and
LESSEE, ETC.

IV. Liability ok

BAIL EMPHYTHEOTJQUE— Voh
LEASE.

BAIL.

I. Liability of, in Cases cf Capias-
Sce CAPIAS.

BAILIFFS.

r. Action against Sureties op
II. Duties of
III. Fees of
IV. Liability of

1. Action against Sureties of

]. Une action dirigee centre les cautions
d'un huissier pour I'inexecution de ses de-
voirs doit etre jiortee au nom du Tresorier
de Ja province, et sur son autorisation
sp^ciale. Maiim & Aijlen, 11 L. N. 397, C.
C. 1888.

'

II. Duties of

2. A bailiff, even belonging to another
diatrict, is obliged to immediately execute a
writ of execution sent to him; and his
refusal to so execute such writ, will entail a
contrainte par corps against him. Hamel
& Wehh, 10 L. N, 36, C. C. 1886.

3. It is no answer for such bailiffto plead,
to the contrainte par ccps, that his dis-
bursements had not been forwarded to him
unless he shows that he had, before such
refusal, made a demand for such disbu' de-
ments, lb.

III. Fees op

4. In an action by a bailiff for his fees the
Attorney and his client were held jointly
and severally liable. Devlin & Bibeau. 30
L. C.J. 101, Q.B. 1864.

5. Juff^, sur motion pour faire reviser la
taxation des frais d'huissier, que dans une
action gmanle de la Cour Superieure, au
cnef-heu d'un district, dans une cause de
1100 d, $200, 1'huissier chargg d'un bref de
fierifacias de bonis n'a pas droit contra le
defendeur a plus de frais que si tel bref eut
6t6 execute par 1'huissier le plus proche du
domicile du dSfendeur, mais a droit A. ses
li*is de route contre la partie qui I'emploie.
Sawyer v. Bohan, 12 L. N. 1 S. C. 1888.

6. L'huissier porteur d'un bref de sa.sie-
gagerie qui signifie d'abord une copie du
bref au locataire et qui ne va ensuite saisir
que plusieurs jours apr^s, est responsablo
en dommages au demandeur pour les effets
que le locataire a, dans I'intervalle de la si-
gnification a la saisie, enleves de sur les
lieux loues et ainsi soustraits au privilege
du demandeur. Michon et at., v. Venne
confirnie en revision, M. L. R. 2, S.C. 367!

.
7. Les arts. 22 et 36 du Code de procedure

civile ne s'appliquent pas d cette action, le
jugeinent condamnant, dans ce cas, l'huis-
sier a des dommages, le subrogera pour
autant dans la creance du demandeur con-
tre le locataire. lb.

BANCS D'EGLISES.

I. Forfeiture of—See CHURCHES.

BANKS—/See the recent " Act
respecting Banks and Banking,"

C. 53 Vic. Chap. 31.

I. Action against
II. Agreement op.to Advance Fundsto a Common Debtor.
III. Calls,
IV. Deposits in
V. Duties op, as Holder op Colla-

teral.

VI. Information against,for False
xvETURNS,

VII. Liability op
For Acts of Cashier —see AGENCY.
For Money deposited as Security.
On Stock held as Collateral.

VIII. Liability op Shareholders.
IX. Lien of on its Shares.
X. Powers op Officers of
XI. Rights of Creditors op Banks

IN Liquidation.
XII. Suspension op
XIII. Winding up op

I. Actions against

8. Uno banijue incorporee, ayant sa prin-
cipale place d'affaires dans la province d'On-
tario, mais ayant un bureau d'affaires en la
cite de Montreal, dans la province de Que-
bec, peutetre assignee valablement dans

•"ii
•"'^••'"'^ i-n-'vuiue u son Dureau en

icelle. Parker & Ontario Bank, 18 R. L.523
o. C. 1889.
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II. Agreement among, to Advance
FUNDS TO A Common Df:nToB and to
APPOINT some one TO SUPERVISE THE
Business of the Debtor—5'ee AGEN-
CY, WHAT is

III. Calls

9. Que la deinande de versements, sur la
double responsabilite des actioniiaires d'une
banque, ne pout se faire qu'a des intervalles
de trente jours francs entre chaque verse-
inent. (1 ) Cloyes k Darling, 16 R. L. 649, S. C.
1884.

IV. Deposits in, to de Imputed to
DEBTS IN THE ORDEB IN WHICH THEY
BECOME DUE—S'ee PAYMENT, Imputa-
tion OF
V. Duties of, as Holders of Colla-

teral Security—5ec COLLATERAL
SECURITY.

VI. Information
Returns of

FOR MAKJNd False

10. The infoimation in a case of making
a false return under the Banking Act, 34
Vict., cap. 5, s. 62, may be sworn to by a
non-»hareholder, and even bv a citizen who
is a debtor of the Bank. (2) Motlevrv. Lou-
i-'reil, 8 L. N. 305, S. C. 1885.

11. The bffidavit should be written in the
1 anguage spoken by the informant, or in one
w hich he understands perfectly. lb.

VII, Liability of

12. A Bank acting as agent for another
B ank is not authorized, in the absence of
6 xpress agreement, to cas-h a cheque drawn
upon the principal Bank, but unaccepted
by it. Maritime Bank k Union Bank of
Canada, M. L. E 4 S. C. 244, 1888.

13. A telegram from the President of the
principal Bank to a stockholder therein,
stating that certain funds are at his credit,
is not an acceptance of a cheque drawn by
the stockholder upon the receipt of such
telegram for the amount of the funds, such
telegram adding nothing to the legal obliga-
tion of the principal Bank towards the
stockholders to pay the cheque when duly
presented for payment, if there were then
funds at his credit to meet it and no legal
hindrance to its payment existed. lb.

14. No compensation arises between the
principal Bank and its agent, entitling the
latter to set off moneys paid under an un-
accepted cheque upon the principHl Bank
against moneys held by the agent and due
to the principal Bank. Ih.

^^
15. For money deposited in, as Security

The appellant agreed to put up a cash se-
curity of « 15,000 to the Government for the
performance of a contract by the Respond-
ents, which socurity was to remain iii the

(1) See C. 53 Vic. chap. 31, sec. 3L
(2) C. 53 Vic. ohnp. 31, sees 85 et seq.

hands of the Government until the cor*.ract
should be fulfilled

; and the Respondents
were to pay to the Appellant $2,000 per an-
num until the security should be released.
By arrangement with the Exchange Bank a
deposit receipt for f 15,000 was accepted by
the Receiver General, and that sum was
placed to his credit in the Exchange Bank
and remained under his control^Held, that
the loss of the $10,000 by the failure of the
Bank, was a loss to be borne by the Gov-
ernment and not by the Appellant, and that
the Appellant was entitled to recover the
$2,000 from the Respondents notwithstand-
ing the tender back to him of the deposit
receipt

; that the terms on which the Ap-
pellant obtained the credit at the Exchange
Bank were not material to the issue, the ap-
pellant having furnished what was accepted
by the Government as equivalent to cash at
the time it was given ; that the amount
being entered in the books of the Bank to the
credit of the Receiver-General, the deposit
thereby became a debt due by the Bank to
the Receiver-General, and was at the risk of
the Government. Oilman k Gilbert et al.,

M. L. R. 3 Q. B. 402, k 32 L. C. J. 138, 1887

16. On stock held as collateral ^That a
Pavings Bank holding stock of an Insolvent
Bank as collateral security is not liable as a
stockholder for the double liability. The
Exchange Bank of Canada v. The Montreal
City & District Savings Bank, 30 L. C. J.

85, S. C. and M. L. R. 2 S. C. 51, 1885.

17. Une banque, qui fait un pret, et ac-

cepte, comme garantie coHuterale, un trans-

port de ses propres actions qu'elle fait faire

a son gerant, est responsable de la remise
de ces actions a I'emprunteur, lorsque ce
dernier a acquitte sa dette, quoique ce trans-

port soit illegal. Exchange Bank & Fletcher,
i9R. L. 377, Q.B. 1890.(1)

VIII. Liability of Shareholders.

18. Un actionnaire d'une banque qui

achete des creances contre la banque, apres
la suspension de paiement, ne pent offrir ces

creances en compensation du montant des
versements que le syndic de la banque lui

reclame, en vertu de la section 58 du Statut
du Canada de 1 87

1
, 34 Victoria, sur sa dou-

ble responsabilite. Oilman v. Court, 13R. L,

619, Q. B. 1882.

19. Plusieurs demandes de versements de
20%, sur la double responsabilite des action-

naires ne peuvent etre faites par une seule
et meme resolution ou declaration, et que
ces demandes de versements doivent etre

faites a des intervalles de pas moins de
trente jours. lb.

20. Lorsque les demandes de versements
ont et§ faites regulierement, 4 des mter-
valles suffisants, mais qu'avis de trente jours,
au moins, n'a pas ete donne avant le jour
auquel ces demandes seraient payables, le

(1) In Supreme Court.
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montant ne pourra etre recouvre des action-
naires. lb.

IX. Lien of, on its Shares.

21. Under E.S. C.,ch. 120, sec. 59, a Bank
has a hen on the stock held in it by amem
bar of a firm for a debt due to it by scch
firm. (In re Cliinic et al., Insolvents, 8. C.)
14 Q. L. R. 289, 1888.

' '

22. When a debt is due a Rank and the
debtor acquues stock in the same, such
stock is at once afl'ected by the lien of the
Bank, and moneys realized by the Bank out
of such stock may be applied by it to the
payment of sad debt, in preference to an-
other debt contracted subsequently by the
same deb 3r, lb.

23. In 1881,0., having business tnmsactions
with the Exchange Bank, agreed with C,
President and Manager of the Bank, that in
heu of further advances the Bank would
accept his cheque, but made payable at a
future date. On the 19th October, 1881, G.
drew a cheque on the Exchange Bank, and
after having it accepted as follows : " Good
on February 19th, 1882, T. Craig, Pres.," got
the cheque discounted by the People's Bank
and deposited the proceeds to his credit in
the Exchange Bank. This cheque was re-
newed on the 23d of May, and it was pre-
sented at the Exchange Bank and paid.
1hereupon another cheque for the same
amount was a'-.epted in the same way and
discounted by the People's Bank on the 7th
September, 1883. At the time ofthe suspen-
sion of payment by the Exchar'jeBank, the
People's Be k had in its possession four
cheques signed by G., and accepted by T.
Craig, President of the Exchange Bank,
which were subsequently presented for pay
ment on the dates when they were payable
Mid duly protested, and also after the three
days of grace. The total amount of these
cheques was 166,020.64, and one of them,

loi'^ ""^ '^^^^'^ 7th September, 1883, for
*dJ,UUO, was a renewal of the cheque the
proceeds of which had been pe-'d to the
credit of G. in the Exchange Bank. C. was
manager as well as presider t ofthe Exchange
Bank. On an action brought by the People's
Bank against the Exchange Bank, for the
recovery ofthe sum of «66,020.74, based on
the four cheques in question, the Exchange
Bank pleaded inter alia that C. had not acted
withm the sc 6 of his duties and within the
limits of his powers, and that the Bank had
never authorized or ratified his acceptance
of G.'s cheques._J7e^ affirming the judg-
ment of the Court ofQueen's Bench (Strong

'

Taschereau and Gwynne, JJ., dissentmg)
that under the circumstances the Exchange
Bank was liable for the acceptance by their
president and manager of G.'s cheques dis-
counted by the People's Bank in good faith
anaindlincniirannf r>I1o;n.^o„ mj. , rT-.-j -

T M K^^'^'"*''^ ^- ^^« People's Bank, 10
ii. JN. 502, Su. Ct.
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tJt
When the cashier of a Bank has en-tered into transactions, even in his ownname, which are within the ordinary scope

of he duties of such cashier, the Bank isbound by such transactions. The City and
District Savings Bank y. Thf Jacques-Car-
tier Bank, 30 L. C. J. 106, Q. K, isk (1)

.n^^m^^''?J^^ directors of a Bank allowan ofhcer of the same to conduct its affairs
a« he sees f,t without reference to them.

which they are presumed to have authoriz!
ed, and a p ea that they were ignorant ofsuch acts will not be admitted. lb.

26. Where such directors permit a period

?Li!f r^'
to elapse after they have ob-tamed knowledge of an unauthorized act

of an ofhcer of such Bank, before they re-d^ '"'^
f.*'

.^^''y ^'^ presumed to

.> JttrtT'T*'^'' 'V^' "°^ ^»n°ot repudiate
It after the lapse of such period of time. lb.

LiJJiDAS.' ""^ ^^"^"^"o^^ "'^ Bank in

27. Le crfiancier d'une banque en faiHite.
qiii, apres la date de iamise en liquida ion
penjoit un montant de certainsVets decommerce qu'elle avait mis en gage, ,>ourune crearce determinee, ne pourra opposeren compensation, apres le paiement de lacreance garautie par le gage, a la demande
deshquidateursdela banque, une creance
anterieure pour laquelle les effets de commerce n avaient pas 6te mis en gage. (2) Ex.
change Bank ofCanada & City and District
Savings Bank, 14 R. L. 8 S. C, 1885

XII, Suspension of

28. Un ci'eancier d'une banque incorporee
qu. a suspendu ses paiements, pent, meme
fvant I'expiration des 90 jours de la dUe
suspension, poursuivre la banque et obtenir

29. The provisions of 45 Vic, (D.) ch 23
override any rule as to insolvency containedm the Civil Code; and therefore only payments made by an insolvent corporation
within thirty days before the commence-
ment of the winding up order (s. 75) i. e.
the date of the order made by the Court for
the mnding up (s. 13), can be recovered by
the liquidators. Exchange Bank v. Montrtal
coffee House Association, M. L. R 2 .S r
141, 1886.

' ^ '*• ^•

30. In any case, a deposit of money made
with a bank on the day and at the very hourwhen it suspended payments, may lawfully
be returned to the depositor. Bi

(1) Tins case appsan! to !mve been fevereod in

ofT-ED "^ ^"^ ''"*"' ^ ^""^ any report

(2) C. 53 Vict., chap. 31, sees 89 et seq.
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31. Tho Respondent, having funds to his
credit in a bank which had suspended pay-
ment, drew cheques on the bank for various

fu™u J^^^^
cheques were accepted by

the hank on the same day and tho respond-
ent then, for valuable consideration, dis-
posed of them to various parties who were
paid the respective amounts by the bank,
by credits or otherwise— 7/eZ(/, that the
bank liad no action against the Respondent
to recover the amount of the cheques so
paid, their recourse, if any, being against
the parties to whom they had paid tho mo-
ney. Exchange Hank of Canada, Appel-
lant, and Hall, Respondent, M. L. R. 2 B
409. 1886.

r , y* i,.

32. Un dep6t fait a une banque, apres
qu elle a suspendu ses operations par des
cheques des creanciers de la banque ne
donne pas de privilege au deposant, sur les
autres creanciers. Ontario Bank v. Chaplin
17 R. L.246, Q. B. 1889.

BILAN. • no
BARBED WIRE FENCES.

I. Injury causki) my-wc DAMAGES.

BATARDS.

I. Droits DKa—'voir ALIMENTS.

XIII. Winding up of

33. La Cour peut revoquer les liquidateurs
dune banque en liquidation, et les rem-
placer, de I'avis des parties interessees, et
avant d'accorder les conclusions d'une
demande en revocation d'un liquidateur,
elle ordonnera la tenue d'une assembleo des
actionnaires et des creanciers de la banqup,
pour donner leurs avis sur le coatenu de la
requete. Cloj/es v. Darling, 16 R. L. 649.
S. C. 1884.

'

34. Et la Cour pourra destituer un liqui-
« dateur, sur I'avis des creanciers, et s'il lui
est demontre que les liquidateurs ne s'ac-
cordent pas et qu'il n'y a pas d'harmonie
entre eux dans la liquidation des afifaires de
la banque. lb.

35. Lorsque, dans une assemblee de
creanciers, la majorite de tous les creanciers
n'est pas presente, on doit supposer que
ceux qui sont absents ont voulu s'en rap-
porter k I'opinionde la majorite de ceux qui
etaient presents. The Exchange Bank v.
Campbell, 15 R. L. 373, 8. C. 1885.

36. Lorsqu'il n'y a paa une harmonie par-
faite entre les liquidateurs d'une Banque,
en faillite, et que les creanciers et les action-
naires demandent la revocation de I'un des
liquidateurs, cette demande sera accordee,
«t la revocation sera prononcee. 76.

37. Et il doit y avoir un intervalle de
trente jours francs, entre chaque demande
de versement, sur la double responsabilite,
sous les dispositions de la sec. 58, duchap. 5,
des StatutB du Canada de 1871, 34 Victoria.
lb.

38. Et avant de fixer le salaire ou la retri-
bution doH liquidat-eurs, il leur sera ."-rdoane
de comparaitre et de fournir telle preuve
qu'ila jugeront k propoa, teadant & etablir
la valeur de leurs services. lb.

BATISSES.

I. CONSTRUITS SUR LE FoND 'D'UN AU-TRE—wir PARTNERSHIP.

BENEFIT SOCIETIES.

I. Powers of

39. Une association incorporee est civile-
ment responsable des actes illegaux que ses
rSglements prescrivent a ses membres : et
['incorporation de la societe des ouvriers de
bord en fait une societe de bienfaisance dont
le seul but est de fournir des secours k ceux
de ses membres que la maladie met dans
I'indigence, ainsi qu'A leur families de leur
vivant et aprSs leur mort ; elle n'a le pou-
voir de faire des reglements que pour cet
objet, et tous les reglements de cette asso-
ciation qui tendent k reglementer le travail
et son prix sont ultra vires, illegaux et nuls.
Paradis & La SociStS des Ouvriers de Bord.
13 Q. L. R. 101, C. C. 1887.

II, Rules OF

40. By a by-law of a Benefit Society it was
provided " that no member, who shall not
have been a member of this corporation for
twelve months, shall have any right to claim
assistance, and by another article it was
declared that the widow or widowed mother
of a deceased member shall have no claim
on this Society unless her husband or son,
as the case may be, shall have been an
active member during twelve months from
the date of his admission card. G., at the
time of his death, had been a member of
the Society for a period of less than twelve
months

—

Held, That under the above pro-
visions the children of G. were not excluded
from claiming benefits from the society. The
Irish Catholic Benefit Society v. Qooley, 31
L. C. J. 56, Q. B. 1886.

'

II

BILAN.

I. In Insolvency—.See INSOLVENCY,
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BILLIARDS.

I. Include Pool Tables.

41. Une table de pout n'est rien autre
chose qu'uri billard, et un i^gement de
la cite de Montreal imposant uno tuxe de
flOOsur leo billards coinprend egaloineiit
lea tabids de pool. Vincektle v. D>' Monli-
gny, et la CiU.de Montreal, M. L. K. 1 8. C.
381, 1885.

BILLS OPEXCHANGK A ND PRO-
MISSORY NOTES — See Recent
" Act relating to Bills of Ex-
cliauge, Clieques and I'ro-

missory Notes, C. 53
Vic, Chap. 33."

I. Action on
II. Alteration op
III. BONS.
IV. Cheques.
V. Consideration for
VI. Cost op Protest.
VII. Denial op Signature.
VIII. Description op Makers, &c.
IX. Equities in Action on
X. Evidence Concerning
XI. Given as Collateral.
XII. Given for Election Purposes.
XIII. Interest on
XIV. Joint and Several, Liability

ON
XV. Liability op Endorsers.
XVI. Loss of
XVII. Obtained by Fraud.
XVIII. Parole Evidence Concern-

XIX. Payment op
XX. Pleading in Action on
XXI. Prescription of
XXII. Presentation for Payment
XXIII. Proof op Signature
XXIV. Protest op
XXV. Rights op Third Holder.
XXVI. Rights of Endorser.
XXVII. Rights of Transferee.
XXVIII. Signed with a Cross.
XXIX. Stamps.
XXX. Transfer op
XXXI. What are

I. Action op

42. Lorsqu'un demandeur, qui poursuit
sur un billet promissoire, produit I'ori^inal
de ce billet, le defendeur est sans intirdtl
contester au demandeur le droit d'en recla-

mer le paiement, m6me a'il 6tablit que ce
dernier n'6tait pas le propri6tairo du tillet,
au moment de I'institution de Taction, et si
le demandeur ne le produit qu'apns le re-

15 H. L. 34, Q. B. 1877.

H. Alteration of

43. L'alteration d'un billet promissoire, en
substituant i. la date qu'il portait une date
posl6rieure, n'eat pas, vis-A-vis du promet-
teur, une alteration importante, ayant retfet
de le hbSrer de sou obligation de payer ce
billet. Canada Investment and Aqency Co.A Hroim, 19 R. L. 364, S. C. II. 18tio.

III. BONS.

44. Un bon au portpur, pour une somrne
d argent, payable aussitot que le signataire
aura collectg deux billets qui lui sont mis
en mains, pour 6tre transports, sous lea dis-
positions de I'article 1573 C. C, sans trans-
port rSgulier, et le porteur de ce bon
peut en recouvrer le montant du signataire
malgre qu'une saisie-arret luiaitet^signifi6e
avant Taction prise par le porteur de ce
bon, et ce n'est pas a lui A faire dispa-
raitre cette saisie. Lamoureux & Roy, 18
R. L. 680, S. C. R. 1889.

'''

IV. Cheques.

45. Where a cheque was payable to the
order of «' Wm. Almour," the Bank on
wnich it was drawn was not justified in
paying the amount on the endorsement
Wm. Almour by A. B. Almour," unless the

authority of A. B. Almour to endorse forWm. Almour was proved. Wm. Almour v.La Jianqne Jacques Cartier, 8 L. N. 60, Ct
Review and M. L. R. 1 S. C. 142, 1884.

46. En loi et suivant les usages du com-
merce, Tacceptation d'un cheque ou d'un
autre eflfet de commerce par un gerant de
banque, aveo la condition d'en effectuer le
paiement k une date subsequente, eat le-
gale et dans les limites des pouvoirs d'un
tel gerant. La Banque du Peuple v. La
Banque d'Echange, M. L. R. 1 S. C. 231, and
conhrmed in appeal and also in Supreme
Court, 10 L. N. 562.

47. A cheque which does not show con-
sideration on its face is not conclusive evi-
dence of a debt due from the diawe to the
payee, but the plaintiff must make proof of
the consideration for which it was given. In
the present case, such proof was f.)und in
the allegations of thep ea, and the promises
of defendant to pay. Dufresne v. ^i! Louis,
M. L. R. 4 S. C. 310, 1888.

'

V. Consideration for

48. The burden of proof of want of consi-
durauon of a promissory note is on the

s! a R iSb'""*'"
* ^"""^h 30 L, C. J. 22,
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49. Held, Wliere a bnn, made to roprosent

the value of a share in a business oiirohaseil
l)y the I'laintifF, wai oiidorseil ami tiinil'orr-

Oil to tho Plaintiff by tho vomloi' : that the
Plaintitl' oould nottiue the vendor on tiio Imn
while at the same time he retained the ithare

ai'^quire i by liiin in tho business, wiiich was
representelbv the /)'»/». CriiUfordd: Jiiilmtr,

M. L. R., 4 Q. H. 293, 1886.

50. Le billet promiosoire consenti au per-
cepteur du rovenu par un defendeur pour-
suivi pour vente de boisson sans licence qui
confesio Jugement, et ce pour le montantde
la p6nalit6, est valable. Hois v. Gervaii, 10
I>. N. 195, C.C. 18S7.

51. Per (jtiriam The action wiu by the
payee of a promissory nott« ag-iinst the
testamentary executors of the alleged
maker. The pleas ware, Krst. Want of
consideration, and secondly, forgery

; and
upon the first of these pleaa the Defendant
entirely succeeded in the Court below.
After a very careful examination of the
evidence, which is very long, and much of it

very irrelevant, we are to confirm the judg-
ment. Molleur & Roy.Zl L. C. J. 'J9,S.C. R.
1887.

VI. Cost op protest

52. L'oftre faite a Trois-Rivi^res, le jour
de l'6ch6ance, d'un billot dH et payable k
MontrSal, doit comprendre le coQt du protet.
Banqice Union & Oibeault, 12 Q. L. R. 145,
S. C. R. 1886.

VII. Denial of Signature,

53. Sur une action ne contenant I'allega-

tion d'aucune autre dette qu'un billet pro-
missoire consenti, pour valeur re^ue, par le

defendeur, celui-ci, sur preuve que le billet

n'a ete signe, ni par lui, ni par une autre
personne autorlsee, ne peut pas Hce con-
damne au paiement d'une dette nonalleguee
dans Taction, mais que, sous sorment sup-
pletoire, il admet devoir au demamleur.
Gilbert v. Gilbert, 12 Q. L. R. 94, S. C. R.
1886.

t

II

VIII. Description of Makers
Endorsers in Action.

AND

54. Le porteur d'un billet promisaoire qui
pourauit un endosseur de ce billet pour en
recouvrer le montant n'est pas tenu de
designer les faiseurs et endoasours anterieurs
au defendeur, autrement que par leur signa-
ture telle qu'apposee sur le billet. Arpin k
Carreau, 13 R. I^ 270, S. C. 1884.

55. Le defendeur-endosseur ne peut de-
mander, par exception dilatoire, que les

prooed6s soient suspendus jusqu'a ce que le

demandeur ait donn6 la designation com-
plete dcs faiseurs ct cndosscurs anterieurs
pour que le defendeur puisse les appelet en
garantie ; c'est au defendeur a s'enquerir
de telle designation. Tb.

IX. E iUiTiB^ IV Actions ov

5(1. Colui ([ui appose son nomsur un billet
pro:nissoire est caution pour toutos les par-
ties obligSes au paiemont du billet, onvers
tout porteur subsSquont <lu billot, otqu'il ne
peut so soustraire A cette responsabilite
qu'en prouvant une convention spSciale y
(lerogeant, entre lui et tel porteur subse-
quent. Boiirgoin (b Jioi/er, 13 R. L. 62, 8. C.
18S4.

r. Lorsqu'an billet promisaoire a 6t6
obtenu du prometteur, par dol, fraude et
sani cause valable, le tiers, porteur de ce
billet, ne pourra on recouvrer la valeur sans
prou ver qu'il a re(ju ce billet avant I'echeanoe,
de bonne foi et pour bonne et valable const-
dS-at'on, ignorant les circonstances sous
lesquelles il a 6t.^ donue. Baxter v Dumts,
14 R. L.496, Q.B. 1885.

X. Evidence Concerning

58. La preuve testimoniale, a I'efTet de
prouver que Tendossemont d'un billet avait
ete donne q\ie pour la forme, sans recourj
contre I'endosseur, etait illegale. (Art. 1234
C. C.) Decdle v. Samoiselle, 32 L. C. .L 236.
S. C. R. 1888.

'

XI. Given AS CoLL.VTERAL Security.

59. Celui k qui on transporte un billet
promissoire comme garantie coUaterale d'un
pret qu'il fait, en est porteur, pour valeur
re^ue, dans le sens de I'article 2287, C. C.
Exchange Bank & Normand, 13 R. L. 59,
S. C. 1884.

XIL Given to Raise Funds for Elec-
tion purposes are Null.

00. La promesse de payer il son echeance
un billet esoompte pour obtenir des fonds
devant servir a promouvoir I'election de
membres de I'AsaemblSe legislative, est
nulle (art. 425 des S. R. Q.) St. Louis &
Senical, 18 R. L. 160, Q. B., and 33 L. C. J.
325, 1889.

XIII. Interest on

61. Le demandeur n'ayant pas fait preuve
du jour oil il a fait demande rpguliere du
paiement des billets, ne doit obtenir I'inte-

ret sur ses billets a demande que du jour de
la signification de Taction, qui est la pre-
miere mise-en-demeure reguliere et legale
qui soit au dossier. Cliroux & Pigeon, 32
L C. J. 236, S. C. 1888.

XIV. Joint and Several Liability
ON

62. Deux signataires d'un billet promis-
soire sont obliges conjoiuLomout et soli-

dairement, quoique la solidarite ne soit pas
expriinee. Perreault v. Bergevin, 14 R. L.
604, C. C. 1886.
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XV. Liability «)k ENiMtHHURH

'if

«, , _,
l''®j"*"Jei-08se<itnittenuedeprouvorquoB

03 U deuxij^iiie endosseur d'une lettre "
,"t

''"'"''''^••atio.i pour lo dit transport!de change qui g«rantit I'endossen.ent de i

'^"^J" ""•' "'" !>«« Liit. lb.
'^

'

.n« T«''" '"""f
''"'

'
** '^««''"^ * "" «""-e, "'.\vait uu niomont oii B. lui T emisTe dit

.. -v.. »^oi, wDvniiu UIl DOS

ni^re 16gitim»s mws par I'erreur du tireur.

wcTa c" liT""
'"•

"
'''"•""'"'^' '' «• ^•

64. U cr^.«nci..r poiteur d'uno lettre dechange qui est entro lea mains de son agent,
dans un autre pays, ne peut recouvrer de la
caution du dfibiteur qui s'etait obligee k
payer le montant de cette lettre de change,
et de tout renouvellement d'ioelle, le mon-
tant d'une lettre de change escompt^e pour

If,
•'!''! f • a^C'enne, et dont le produit

aurait 6t6 remis au d6b;teur principal qui
lauraitgard6et ne I'aurait p;^ employ6 A
payer lancienne lettre. Union Hank v.Bank of Quibec, 16 H. L. 126, Q. B. 1887.

65. L'endosseurde billet promiseoireentre
les niains du tiers qui donne son consente-
ment A un atermoiement (ait ontre le debi-
tour de ces billets et ses creanciers, consent,
par lA 4 rester obligo, pour la ditlerence
entre le montant de la composition, et le

rrL.'2t .S.'a^88?."^^"* "
''"""'"^''"^'

66. Question of proof as to whether delay

W'« " .*''"•• "'^5"ty to ma'cer. Banque

im ' ^^llette, 33 L. C. J. 8, Q B

sans consideration, de la part des dits M. &
noLV^'L''

«*""".">"* 'J"® '•^ prete-nom de-B.pour les tins de la pr6sente poursuito. fb.
72. fxji-squ'un billet promissoire a 6t6obtenu par fraudo, le tie?s, qui on est devS

Z}!,T"\ "'"" ''« bonne foi, ne peut enrecouvrer le montant dusignataire. Banqtie

n./fA.,V", ^'i'*'
promissoire nSgociable obte-nu sons de fausees reprdsentations, par dol

faux et 11 a aucune valeur legale centre lejaiseur ,.ii aurait 6te trompe, meme entre
le8mau,.d'untierH de bonne foi qui "au
rait acQuis pour valable consideration avant

L. N. 123, ( . C. et 32 L. C. J. 163, 1888.

iNu ok""
f'^*'*"'E *^videnck astoMak-

Is ;

iV

I? !

XVI. Loss <»K

thfn"
^^^'^ ^Y bill Of exchange on which

the action was based, filed by the plaintiff asan exhibit, tlisappeared from the prothon-
ptary s otface, the plaintiff was entitled tojudgment for the amount, notwithstanding
the loss ol the instrument, on giving security
to the parties liable, as provided by C. C.

B 256 fssT
'^ "' '^ "'"^'"*' *^- ^- ^- ^ Q-

XVII. Obtained by Fraud.

68. Bills and notes obtained by fraud
where the fraud is proven, are null even in

Mahan, 29 L. C. J. 76, S. C. 1884.

billet a ete obtenu par fraude et sur les
tausses representations des preneuis M. 6i
Co.; que le faiseur (le defendeur) entendait
et voulait signer un central d'agence etnon le contrat en vertu duquel il est pour-

QsV'a
/^cAa«^e Bank & Carle, 13 R. L.

70. M. & Co., qui ont obtenu frauduleuse-

^f ui^'^A
^'"^*^ ,° ""' transfere aucun titre

valable k B. en lui transportant ledit billet-

des dits M.&Co., etsous les circonstaaceg la
|

74. ffeld, in an action between parties toa promissory note, that the true intention

P^5T^''!"^"i°*' *^« P'^''"es should be
carried into effect, the facts and circum-

hlL'^n'hr i^^V'"^°'' **>« transaction maybe established by parol evidence, and it maybe shovvn that an endorsor, whose name ap-
pears below that of the payee, really en-dorsed before the latter, as surety forMemaker to the payee, although the name of
tfte payee appears on the note as the first
ejdorser. Deschamps v. Liger, & Bon-homme, M. L. R. 3 S. C. 1, 1886.

XIX. Paymen'; ok

7.5. J. customer of f ho Exchange Bank.
Respondent, discounted with that Bank
Appellant's acceptance. When it fell due
Appellant failed to pay it, and the Banl^
cha.ged It to J.'s account, who at the timeowed the Bank a small balance, which
balance was augmented by subsequent
transactions, wherein, nevertheless, if the
credits were imputed to the earliest indeb-
teness, the balance due when the acceptance
matured would be more tean covered^ The
iiank retained possession of the acceptanceand brought this suit against Appellant, the
acceptor, to recover its amount. Appellant
pleaded payment and compensation. Held,
that the Bank was entiled to recover from
Appellant the am)unt ofhis acceptance.and
tnat Appellant was not discharged by the

Sr?^!ULilian ^""' "^ "''"''^-

XX. Pr.RADifw IN- Action on

76. Un defendeur qui, poursuiyi sur un
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Hillot proinisioire qu'il aurait consenti, nie,
dans sea plaHoyorB, qu'il ait on oonsidera
tion pour 00 Lillet fait pour valour recup, et
qui naccompa«ne pas ce plaidovor dun
aUiduvit, conlormtMnent iV rarticio 1 45 (J. P
'-., pout copendunt prouver suivimt "les
rOglog ordinaireg, co d^fautde ooi. -iduration.
1 effet de cet affidavit 6t..nt do rejotor la
iJieuvo 8ur lo (Jeinandeur, ot que lo .lofon-
jleur peut, en tlonnant cet affidavit, roioter
la preuve sur le domandeur, ou en ne don-
nant pas I'aflidavit, so charter luimdmo de

R.'LS%'(Tr84.
'""''"'• '''•""'''"' '^

77. L'allegation d'un dSfeudeur qui, pour-
suivi sur un b.Uet . -^ issoire, allOgue, dans
sesplaidoyers, ., il a',i ,,1, eu de conside-
ration pour CO billet, e,..,, ,«n86e adniiso si

™Lirfv P.*^. 'P^' '-'l-'ttie^ niee confonue-
ment tl rartic' ) i-.. ; (;, p. (j. lb.

XXI, PbEHCR; ^ Ml' <|,.

78. A judgment obtained in a foreign
country upon a promissory note made
therein lias the effect of interruntinc
prescription. Almour <t Harri,, M. L. R. 2
Q. B. 439 et JO L. N. 109, 1884.

79. No action can be maintained in the
l-rovmce of Quebec upon a promissory notemade and payable in a foreign country, after
the expiration of five years from the timewhen the Defendant established his domi-
cile openly and without any concealmentm the Province of Quebec,— whatever may
be the time required to prescribe such note

oinn ^^^^n where it wa.* made. (C. C.

18M * ^'"""' ^ ^' ^- ^^^> ^- ^•

80. The rule that the law of the place of
the contract governs the contract, does not
apply to the remedy or action upon a pro-
missory noto. This, being matter of prorc
dure, IS governed by the law of the plac^
where the remedy is sought to be enforced
(UL. (}), and therefore no action can be
maintained in the 1 rovinoe, upon a note
which, though not prescribed by the law of
the country where it was made, is prescribed
by the Province of Quebec, where the
action 18 brr light. lb.

81. La prescription sur un billet promis-
soire ne co.nmence k courir qu'aprSs I'expi-
ration du troisi^mejour d.' grace. Desrosiers

\m° ' ^' ^' '^^' ^««'«*''*te8 Court,

118

tend«r of that promissory note to thedebtor an-l such doman.i of payment cannot
De mailo publicly at the oburoh door
iramediatoly aftor Divino servico. either on
a Sunday or a feast f obliaation. De la

mr>
Ouilmet, 9 Cn, 4la, C.C.

«4. U\, promesse par le portour aux en-
dosseuiK d accepter .l\,ux uno composition
sur des billets, h'iIs ne sont pan pay68 .1

1 ^oliuance, comporte pour le porteur I'obli.
gation de les presenter pour paiement AI6cheanceotde log protestor, s'ils ne sont
pa.spayog, et, par la m^mo, oollo pour lea
ondosseurs le payer le coflt du protet

; maUCO coat ne comprend pas celui des avisdeprotSt aux avals et au porteur, parcequ 3 8on itiuiiles. Bank Union k Oibemdt,
12 Q. L. R. 14,-), H. C. R. 1886.

'

XXIII. Proof OK SioNATURK,

V ^''V^'^*'",®
''* sign-'ture portee au basd un bil ot n'est pas sullisammont prouv6e

etro cello du pretendu signatairo, aprdsnegation sous .ermeut de la part .lecelui-ci.
1 action en reclamation du paiement du dit
billet sera renvoyee. Dans I'espdco actuelle.Ue quelle manioio approcier la preuve en
I alisenco d'un plaidoyer alleguant fraude.

f4tT^4:,8^f'^*'^^-^«-^^9,and
8ti. Lorsqu'un defendeur, poursuivi pourrecouvremont du montant d'un billet pro-

missoire, produit, avec son plaidoyer, sa
deposition constatant qu'il n'a jamJs s gn6CO billet, c'est au demandour a prouver que
le defendeur a signe ce billot, et s'il ne
lait pas cetto preuve, son action sera de-bouteo. Exchange Bank & Pichette 11
R. L. (it) S. C. 1884.

^icneite, li

XXIV. Protest op
87. Le porteur d'un billet payable A de-mande ne perd pas son recours contre Ten-

dosseur, quoiquo ce dernier n'ait pas ete

^"67,^0. R ISSO''""'^^'
'^''" '*"•' 33 L.C. J.

XXV. Rights op Third Holder, aeeObtained by Fraud Supra.

XXII. Presentation for Payment.

82. Pour un billet promissoire fait A qiiinze
jours de vue, le delai de paiement ne com-
mence a courir qu'au jour de la presentation
du billet, et une demandede paiement seule
ne suffit pas.ilfaut qu'elle soit accompa-
gnee de la presentation du billet. Cousineau
V. Lecoufi, M. L. R. i S. U 249, 1888.

83. The demand of payment of a pro-
missory note must be accompanied by a

88. Where Defendant's signature to a
promissory note was obtained by fraud un-der circumstances which, in the opinion of
the Coiirt, were matter of public notoriety
at the time the note was transferred to B
(for whom the Plaintiff was prStenom),
itwas mcumbenton the Plaintiff to prove
that B. gave consideration for the note
^xchange Bank of Canada & Carle, M.L.R.
3 Q. B. 61 and 15 R. L. 254, 1887.

89. In an action on a promissory note, thedefen-e t-as that the note of which it was arenewal was given for the accommodation
rs the i>ayee uy iho Defeudaufs partner,who had no authority to make it, and that
the Plaintiffs, when they took the renewal,knew its defective character— JETeW that as

1, " A|
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If
[

i

it did not appear that such knowledge at-
tached when the original note came into
Plaintiffs' possession, they were entitled to
recover. Union Bank of Lower Canada v.

Bulmer, 10 L. N. 361, Su. Ct.

90. Le cessionnaire apres matnrite d'un
billet promissoire consent! sans considera-
tion, pent cepen lant en recouvrer le mon-
tant, a'il lui a ete cede par un porteur appa-
remment de bonne foi, qui I'ava't re5u
avant maturite. Pichette v. Lajoie, 10 L.N.
266, S. C. 1887.

91. La composition consentie entre le
creancier et I'endosseurd'un billet ne libere
pas le prometteur. La Banque Nationale
& Beiournaij, 18 R L. 175, S. C. R. 1887.

92. Le preneur dans un billet promis-
soire, quand meme il ne serait qu'un prete-
nom, a un mter&t suffioant pour poursuivre
le racouvrement du billet en .justice,

pourvu qu'il ny ait pas de fraude et que le

d^biteur n'en subisse aucun prejudice.
Biron v. Brossard, M. L, R. 2 S. C. 105 et 14
R. L. 317, 1880, et Leei & Ingram, S. C. et
S.C.R. lb.

93. Lorsqu'un billet promissoire a ete
obtenu par fraude, le tiers-porteur, meme
de bonne foi, ne peat en recouvrer le mon-
tant du signataire. La Banque Jacques-
Cartier v. Lescard, 15 R. L. 14, Q. B. 1886.

94. Une banque qui escompte un billet
an faveur de I'endosseur, n'a aucune recla-
mation contre le faiseur, s'il est prouve que
ce faiseur a paye le montant de ce billet a
I'endosseur qui n'en a fait aucun rapport a
cette banque, mais si ce billet a ete charge
fi I'endosseur a la banque ou il avait un
compte. Cleveland v. Exchange Bank, 15
R. L. 51, Q. B. 1887.

95. Un tiers ne pent recouvrer du pro-
metteur, le montant d'un billet promissoire
obtenu par frau'le, si ce tiers a connu cette
fraude avant la date ou ce billet lui a ete
transports, quoique ce transport lui soit fait

par un premier endosseur de bonne foi.

Baxter & Bruneau, 17 R. T 361, b. C. 1884.

lorsqu il a acquis le billet. Lamarche & La
Banque Ville-Marie, M. L. R. 1 S. C. 203 et
8 L. N. 133, 1884.

98. Lorsque le cessionnaire d'un billet
promissoire appello en garantie son cedant

[sur le plaidoyer de liberation d'un des
endosseura, il a droit de demander que le
prix d'achat qu'il a paye lui Hoit remis, et
ce qu'il aura re9u dun autre endosseur no
pourra etre compte en deduction, mais, a
son toar, il doit offrir de remettre le cedant
dans la meme position oii il etait avant le
transport. lb.

99. Quoique le garant ne puisse repondre
a 1 action en garantie en alleguant le mal
fonde des moyens opposes au garanti, nean-
moins lorsque les parties auront lie contes-
tation sur la verite meme de ces moyens, la
Cour de Revision ne pourra pour cette
raison seule, modifier le jugement rendu en
premiere instance. 76.

100. Aucune denonciation n'est requise
avant Taction en garantie, la mise en de-
meure se faisant par Taction meme. lb.

XXVIII. Signed with a Cross.

XXVI. Rights op Endorskr,

96. L'endosseur d'un billet promissoire
poursuivi conjointement et solidairement
avec le faiseur, ne pent opposer a Taction
une exception dilatoire demandant qu'il ne
soit tenu de plaider qu'apies que le faiseur
aura 6^o par lui assigns en garantie et mis
en demeure de plaider a Taction. Durocher
V. Lapalme et al., M. L. R. ] S. C. 494, et 8
L. N.

"
-8, 1885.

'

XXVII. Rights of Transferee
WHERE Note » roves to be null.

97. Jug^, dans une action en garantie:
que celui qui transpo !o un billet insuffisam-
inent tmibre n'ost pas tenu de garantir le
porteur, vu que ce d6faut est un vice appa-
rent qui ce dernier a pu et dil connaitre

101. A note signed with a cross does not
make proof of itself, and proof must be
made of the signature in order to obtain
judgment thereon. Fiset & Pilon, 9 L. N
380, C. C. 1886.

'

102. A promissory note signed with a
cross 13 not a private writing which makes
proof between the parties, without evidence
of its execution. Banque Nationale v.
Charette, 10 L. N. 85 S. C, 1887.

103. Les billets promissoires sous croix
sont, quant a la preuve, soumis absolument
aux memes regies que ceux oii la signature
du faiseur est ecrito par lui-meme. Straask
Gilbert, 15 Q. L. R. 59 C. C. 1889.

104. Les regies de la preuve finoncees aux
differentes sections du liv. 3, t. 3, ch. 9, du
Code Civil, ne s'appliquent pas aux actions
sur billets promissoires pour lesquels il n'y
en pas d'autres que celles enoncees aux

I

articles 2341 et 2342 de ce code. lb.

105. L'articlo 145 du Code de Procedure
I s'ajoute aussi bien k Tarticlo 2341 qu'aux
articles 1222, 1223 et 1224 du Code Civil

;

mais Tarticle J 45 du Cxle de Procedure
n]attachant aucune presomption d'omission,
ni aucune decheance a Tabsenoe dune
d§negation assermentee, la signature devrait.
meme sans celle-ci, etre prouvee. 76.

106. Une jurisprudence uniforme et cons-
tante, dans toute la province depuis la
mise en force du Code Civil, ayant conserve
la regie que faisaient la sec- 87 de 20 Vict.,
ch. 44 et la section 86 du chapitre 83 des
Statuts Refondus du Bas Canada, TiniierSt
public exige qu'elle ne snit pas ohan"fte et,

que, en Tabsence d'une d6position°asser-
ment6e niant les signatures sur un billet,
elles soient prises poui' aclmisps. 76.
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XXIX, Stamps.

107. La Cour pout permettre d'apposer
double timbre sur un billet uon revetu, iiu
temps de sa confectiou, des timbres voulus
par la loi, lorsqu'il est demontre par la
preuve quo c'est seulement par erreur que
le porteur a omis de mettre les timbres
requis (46 Vict., ch. 21, sec. 1). ChrisUn &
Archambault, 30 L. C. J. 237, S. C. R. 1886.

XXX, Transfer ov

108. A bill or note may be transfrered by
simple delivery without endorsement and
the amount thereof collected even after the
death of the transferor. Santoire v. Brti-
nelle, 29 L. C. J., S. C. R. 1884.

109. Le paiement du prix de ventc d'un
irameuble par un billet promissoire auquel
lacquereur n'est pas partie, avec reserve,
par le vendeur, de son privilege de bailleii'
de fonds pour le cis ou le billet ne sera pa
pay6 k son echeance, ne fait pas du privilege
un accessoire du billet, et la cession de
celui-ci ne transf^re pas le privilege. Ban-
que de Quibec v. Bergeron, 11 Q. L. R. 88.

?• C. R., et 11 Q. L. R. 368, Q. B. et 14 R. L.
170, 1885.

XXXI, What are

110. This is to certify that I, Nathan
Kennedy, cattle exporter, hereby agree and
bind myself to pay to J. McShane, jun., or
Ofder, the sum of two thousand dollars, for
all the space from date till close of navig-
ation that he has on Beaver Line Steamers,
Allan Line, and all other Line Steamers,
the sum of one thousand dollars I now pay
in cash—and the sum of one thousand dol-
lai's I bind and pledge myself to pay to J.
McShane, jun,, or order, on or about 25th
November, 1883. It is understood that this
amount of two thousand is paid for pre-
mmm, over and above the rate of freight to
be pi^'d for said steamers to agents or ship
owners.

(Signed), N, KENNEDY.
Held, That the above is a promissory

note and negotiable. Kennedy v. The Ex-
change Bank 30 L. C. J. 266, Q. B. 1886.
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BONUS.

BILLS OF LADI2TG — See AF-
FREIGHTMENT.

T. Demurraoe.

111. The master of a vessel, as master,
has no right to sue for demurrage, unless
there be an implied contract to pay him the
same. Chandler v. Si/dney & Loiiisbtirg
toalk, Railway Co., M. L. R. 2 S. C. 319, 1886.

BONS— Voir BILLS AND NOTES.

BOOKS
I. Of Insolvent Pass with Sale op

Book Debts, see INSOLVENCY.
II. Of Joint Companies must be Ex-

HJ. ITED, see COMPANIES.
ill. Op Account of Persons De-

ceased.

112. Lorsque la seule preuve offerte
contre les heritiers et ayant cause d'un
marchand consiste en la production de ses
livres, celui qui veut les invoquer ne peut
les diviser en admettant ce qui lui est favo-
rable et en refusant d'admettre ce qui est
contraire a sa pretention ; et les entrees
de ces livres ne peuvent etre divisees et on
ne peut y invoquer ce qui est au debit du
marchand sans admettre ce qui est a son
credit. Bilodeau v. Lemieux, 13 Q. L. R. 181.
S. C. R, 1887.

BORNAGE— iee BOUNDARIES.
I. Action en, voir ACTION.
II, Costs in Action op, see COSTS.

BOARDING HOUSE KEEPERS.

^l;^^^'^^^^^^ OF, see HOTEL KBEP-

BOARDS OF HEALTH.
^/•Appointment of, see LEGISLA-
pKX,®A^Fn^^°^''^Y' MUNICIPAL COR-
PORATIONS.

II, Jurisdiction Concerning

113, Legislation concerning 'the public
health, with the exception of quarantine
establishments and marine hospitals, comes
within the powers attributed to the pro-
vincial legislatures, and the Dominion Par-
liament has no jurisdiction to repeal the
C. S. C, ch. 38, which contains provisions
concerning the maintenance of public health
in the former Province of Canada. The Act
3 i Vict. (D) ch. Co, is liierefore ultra vires.
Rinfret v. Pope, 10 L. N. 74, Q. B. 1886,

1 14. Where a local board of health was
illegally appointed hy the City Council of
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Quebec, after the Council had ceased to
have any right to make such appoii.tment,
a quo warranto might be sued out in the
name of any citizen and ratepayer, to test
the vahdity of the appointment, and such
proceeding neeii not be brought in the name
of the Attorney General. lb.

1 15. There being no evidence that the
Defendant, in accepting his illegal nomina-
tion as a member of the board of health by
the City Council, had acted in bad faith, or
done anything prejudicial, he should not be
mulcted in a fine for his action in tlie
premises. lb.

BOUNDAEIES.

I- Action to Determine, see AC-

II. Along Private Roads.
III. OFFBNSTi: OF REMOVING
IV. Of Mining Locations,
V. Rights op Neighbors with Re-

gard TO

I. Action to determine

1 16. Lorsque la possession de deux pro-
prietes voisinea n'est pas determinee et ren-
dve certaine par des marques visibles et
fixes, le seul recours de leurs possesseurs a
titre de proprietaire est en bornage, et
Faction en complainte pour empietements
doit etre renvoyee. Laeroix v. Ross, II
Q. L. E. 78, S. C. R. 1884,

117. L'acceptatlon d'une ligne de di-
vision entre deux heritages ne pent etre
prouv6e par temoins. Nadeau <& Cheval, 13
R. L, 321, S, C. 1884.

118. Les bornes legales entre les dits
hfiritages doivent etre en pierre. tel que
mentionne dans la section 57 du chapitre 16
des Statuts de Quebec de 1882, 45 Victoria
et la loi n'en reconnait pas d'autre, pour lea
bornages dans la campagne. lb.

119. Lor I'un proces-verbal de bornage
signs et accepts par les parties, cons-
tate que I'arpenteur a plante une borne au
front des proprietes des parties, et qu'A la
profondeur I'arpenteur est arrive dans un
bout de fossS servant de fossS de ligne, mais
n6 constate pas que ce fosse de ligne devra
servir de borne aux heritages, une action
pour completer le bornage sera bien fondee.
lb.
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I

mSnie si ce proces-verbal constate qu'uno
seule borne a ete plantSe. au front des heri-
tages des parties, et ee borne a constater

I
qu un fosse de ligne sert de ligne de division,
a la profondeur. lb.

II. Ar.oNo Private Roads.

122. Un cheinin qui n'est pas clos des
deux cdt6s et qui est ferme par des bar-
rieres, n'est pas un chemin public, et que le
proprietaire du terrain ou passe ce chemin
peut obhger le voisin k faire sa part de
cloture le long de ce terrain. Neil v.
Noonan, 19 E, L. 334, Q. B. 1888,

III. Offence of Removing

123. The misdemeanor mentioned in
section 107 of chap. 77 of C. S. C. can only
oe committed in relation to boundaries oo
land-marks which have been legally placed
by a land surveyor with all the formalities
required by said statute, to mark the limit
01- line between two adjoining lots of land
Regina v. Austin, ] 1 Q. L, E. 76, Q. B. 1885

.

IV. Of Mining Locations

124. Les auteurs des appelantsontachete
un certain lopin de terre (location miniere),
dec: it dans I'acte par superficie et par
tenants et aboutissants, " avec la faculie de
chiinger la course des lignes et bornes, sans
eu augmenter I'etendue, etsuivant la course
de la veine de quartz." _/«^^, que si cea
auteurs ont exerce cette faoulte de changer
la course des dites lignes et bornes et ont
fait dresser un plan et pose des bornes en
consequence, les arpenteurs-experts nom-
mes en justice pour borner le dit lopin,
doivent auivre ces memes plan et bornes.
McArihuf V. Brown, 13 Q. L. E. 168, Q. B.
1887, and confirmed in Supreme Court. 17
S. C. Eep. 61, 1888.

'

V Rights and Duties of Neighbors
WITH R «GARD TO

120. Par la Cour SupMeure, en RSviaion,
semble

: Que les proprietaires d'heritages
voisins peuvent accepter un foss6 de ligne
comme borne legale. lb.

121. Un proces-verbal de bornage, signe
par les parties et accepts par elle, est une
r6ponse complete a la demande en bornage
et coustifcue une delimitation legale de leurs
immeubles, tant qu'il n'est pas mis de cotl.

125. Le fait, par un proprietaire, d'avoir
enleve une partie de la cloture de ligne a sa
charge, erige par lui sur son propre fonds, et
de I'avoir retablie aur le terrain dent son
voisin limitrophe etait en possession animo
(iomini, suffit, pour autoriser oelui-ci a pro-
ceder, par voie d'actian possessoire, pour
taire r6tablir les heux dansleuretatprimitit;
et a avoii' des doinmages, alors meme que
I'auteur de la voie do fait pretendrait et
prouverait avoir agi de bonne foi, et sous
I'autorite <ie Tinspecteur agraire de I'arron-
dissement qu'il a luimeme raquis a cet
cgard. Hand/ield St Jiienvenu, 17 E. L. 560,

I S. C. 1889.

126 Lorsqu'une cldture de ligne existe,
entre deux heritages, et qu'elle a ete faite
et fintrotenue. pourmoiti^, c-.t sur son t^rraiii
par chacun des proprietaires riverains, du-
rant de nombreuses annees, lajuridictionde
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1 inspecteur agraire dont les scrvicesi sont
requis, est Hmitee au dro''t de decider si
cette cloture est suflisante, et d'ordonner d
toute partie en defaut, qu'elle aoit plaignunte
ou non, de reparer ou de rafaire >l neuf sa
cloture de ligne, de maniere qu'elle soit
bonne et solido, dans le delai qu'il deter-
mine

;
et rinspectear agraire excedi .aii, les

droits et pi^uvoirs qui lui sont conferes jiar
les articles 425 et suivants du Code Munici-
pal, si, en un tel cas, il assumait, sur requisi-
tion de I'un des voisins, et apres avis a
I'autre, mais sans plainte sur I'etat de la
cloture, I'autorite de mndifier la division
existante de la clutun e ligne, et les
obligations y relatives des ^Airties inteiossec"
76.

127. La vente d'une partie seulement
d une terre a un acquereur, qui assume
1 obhgation de faire la cloture de Ugne, qui
etait pour le tout a la cliarge du vendeu'-,
entre le terrain ainsi vendu et la propriete
ycisine, ne donne pas droit, au voipin dont
la position n'est pas changee. d'ohiiger !e
vendeur :. prendre a sa charge et a sup-
porter, pour moitie, le reste de la cl6ture
qui existe entio leurs heritages respect ifs. lb

BRIDGES.

BRIDGES.
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I

!

I. Right OF i\:uNiciPAL Corporations
TO Authorize Collection of Toll on,
ace MUNiOIPi^ L CORPORATIONS.

i I. Statuory RroHTs Concerning

BOUKSE DE COMMERCE.
I. POUVOIRS DE OOMITE DB DIRECTION

p,ee STOCK EXCIJANC4E, '

BREVET D'INVENTION.

pI'TENm
''"'''' Violation de, voir

BREWERS.

I. Subject to License Act,

128, Notwithstanding tlie principle of
feevem and the Queen, the Legislature of
the Province of Quebec has the right by
means of a hconse to impose a tax on a
brewer's business for the purposes of ave-
nue. Molson V. Lambe, 31 L. C. J. 59, Q B
1886. '

^

BRIBERY-.S'ee CRIMINAL LAW
ELECTION LAW, &c.

'

BRICK,

I, Lease of Land with Right toTAKE Clay for the Manufacture op
see LESSOR AND LESSEE. '

129. By 3S V-ct., ch. 97, the Appellants,
authorized to build and maintain a toll
bridge on the River L'Assomption at a place
called " Portage,"' were bound, " if the said

j

bridge should ty accident or otherwise, be
;

destroyed; beco.ne unsafe or impassable, to
i
rebuild the said bridge within the fifteen
months next, following the giving way of the
said bridge, under penalty of forfeiture of
the advantages to them by this act granted;
and during anj time that the said bridge
should be unsafe or impassable, they should
be bound lo tndntainaferry across the said
river for which they might recover the tolls."
The bridge was accidentally carried away
by loe, but rebuilt and opened for trafio
witnia fifteen months. During the recon-
struction, although Appellants maintained a
ferry across the river, the Respondent bui''
a temporary bridge within the limits of the
Appellants' franchise, and allowed it to be
used by parties crossing the river. In an

t?^n ^'^°^Sb^'' by the Appellants, claiming
f1000 damages and praying that Respon-
dent be condemned to demolish tha tempo-
rai-y bridge, on an appeal to the Supreme

I

Court It waa—Seld, 1st, that as the mat-
I
ter in dispute related to the title of an im-
moveable by which rights in future might
be bound, the case was appealable. R. S. C,
ch. 136, sec. 29 b

; 2nd, reversing the jude-
nient of the Court below, that the erection
of the Respondent's bridge and the use made
of It as disclosed by the evidence in the
case, was an illegal interference with Ap-
pellants' statutory privilege, but as, this
bridge had since been demolished the Court
would merely award nominal damages, viz.,
f50 and costs. Ritchie, C. J., and Patter-
son, J., dissenting. Galarneau v. Guilbault,
12 L. N. 220, Su. Ct. 1889.

,1 ^^E"
^4.®'*'^"''°''^ privilege was accorded

(by 26 Vict., c. 32) to a person, his heirs and
assigns, to levy tolls on a toll-bridge erected
by him over a river, and by the statute ac-
cording such privilege, it was enacted (sect.
10) that after the bridge shall be open for
the use of the public, no person shall erect
or cause to be erected any bridge or bridges,
or maintain or cause to be maintained, any
means of communication for the carriage of
any person, cattle or carriage whatsoever,
\Jor hire, across the said branch of the river
Yamaska, at the place above mentioned,
anywhere within one mile above and one
mile and-a-half below the said bridge, under
penalty, etc., provided that nothing in this
Act shall be construed to deprive the pub-
lic of the right to crassing the said river
within tl e limits aforesaid, by lording, or in
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I
>

hn

canoes or otherwise, without payment." A
large number of persons built a subscription
bridge within tlie limits of the statutory
privilege, avowedly with the object of avoid-
ing the use of the toll-bridge and depriving
t^e owner of the benefit of his privilege.—
Held, that this was an indirect mode of
defeatmg tlie statutory privilege, and that
the Defendants should be condemned to
demolish the bridge by them constructed.
Gnard l- Bilanger, M. L. R. 4 Q. B. 104,
io74.

BROKEli- — dee COMMISSION
iVlERCHANTS.

T. (/OMMIHSION OF

131. Where on account client was ren
dered each year during a long series of
years, charging commissions as well as
interest, and the debtor, being pressed to
close the account, without formally admit-
ting or denying the right to charge such
commission^ continued to remit sums on
account, which remittances (if commissions
should not have been charged) were more
than sulficient to pay the claim, it is a fair
mterence that the debtor acquiesced in the
rate of commissions as charged, and he is j

obliged to settle the balance of the account
on that basis. i;„dZey & Darling, M. L. E.
•< "qj. a. 4£)o. ioob. '

BUILDERS—»S'ee CONTRACTORS. "^' ^'^"'^ ™ Kxtkas

I. Liability op
II. Privilege op
III. Right to Exteai

I. Liability of

132. Where a builder makes repairs to an
old house, m order to hold him resoonsible
under C. C. 1688, it mu.t be shownthat the

ft^r^"°!i'* f"".
°^,'°'' complained of arosefrom a defect in the repairs, or the emission

ot something which the repairer was bound
Q?^ lOQ^

"'"^"^ "'' ^^''rocher, M. L. R. 3 8. C.
"0^, 1087.

133. A contractor who undertakes to puta new roof on a building, is responsible fora defect in the timbers of the building onwhich the roof is placed, in the same manner as a builder for the unfavorable natureof the ground; and if an injury results tothe roof, not from any defect in the mate-
rials used in Its construction, but from theweakness of the timbers supporting it, he ishablefor the loss. Martely. Les Syndicsdela Paroisse de St- George d'HenrivilleU
L. N. 82, S. C. 1887.

^enrivtue, U

134. Lorsqu'uu entrepreneur s'oblige determiner et livrer une batisse au milieu de
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picprietairo, il ne la livre qu'au mois denovembre, le propri#taire, aur I'ordre de
1 architecte qui declare ne pouvoir recevoir

j

cet ouvrage vu la saison avancee, a droit de
I

retenir entre ses mains une somme suffisanteconime garantie jusqu'au printemps suivant,
alors que I'architecte pourra recevoir I'ou-
vrage. Boismenu et at. v. Les Curvet Mar-
gyllersde VQJuvre et Fabrique de laparoisse
de k>te Cun4gonde, M. L. R. 4 S. C. 80, 1888.

135. Sous les circonstances ci-dessus
lelatees, si au printemps I'ouvrage a besoinde reparations avant d'etre arcepte, le pro.
prietaire, apr^s avoir mis les entrepreneurs
en demeure, pourra faire faire ces repara-
tions et les deduire du montant qu'il a gardecomme garantie. lb.

II. Privilege op

136 En vertu de Part. 2013 du Code
(-ivil,leconstructeurqui a observe les for-
malites requises par cet article n'a de privi

j

lege que sur la plus-vali-e donnee k rheritage
par les constructions qu'il y a faites, et qu'iln a aucun privilege ou hypoth^que sur le

w"o!J:"''"'^''®,''';l"'''''>S®- ^« Corporation
,

du S^nnave de St. Hyacintlie d^Yamaska
"X -^"^f 3"^ <^* ^'- llyacinihe, M. L. R. 1

|Q. B^396,et29L.C.J.261,1885.
137. L'enregistrement du proces-verbal

par 1 art. 201 3 C. C. pour la preservation du
dit privilege, ne cree pas sur I'immeuble
une hynotheque tacite en faveur du cons-
tructeur. lb.

138. la preuve par les voles ordinaires
a augmentations reclam^es par un entre-

?rnA*')^'"^?*^^'"'^®'^* I'exception de I'art.
lOJU, C. G., n'a pas lieu, si I'entreprise de
construction ne reunit pas les conditions
detre a forfait et suivant plan et devis.
Cornveaii v. Roy, 15 Q. L. R. 90, S. C.R. 1888.

BUILDINGS.

I. ErECTED BY Partnership on LandOP ONE OP the Partners belong toiHE Partnership, see PARTNERSHIP

BUILDING SOCIETIES.

I. Disabilities op
II. PoRPEiTURE OP Shares.
III. Liquidation of
IV. Powers of
V. Rights op Members.

I. Disabilities of

139. The provisions of C. C. 364, 366, are
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general and apply to all coiporations with-
out distinction

; and thereibre a building
society incorporated by the Dominion Par-
liament to carry on operations throughout
the Dominion is subject to the disabilities
imposed by C. C. 366, and cannot acquire
immovable property in the Province of
Quebec without the permission nC the
Crown. Cooper ei al. v. Mclndoe, M. L. R.
2 S. C. 388, and 10 L. N. 35, 1885.

II- Forfeiture OF SHARES.

140. The entry of the word " forfeited "

by the secretary of a building society,oppo-
site the names of certain members in the
books of the society, is not sufficient evi
dence that such members received due
notice that their shares would be lorfeited
if their arrears were not paid,—more espe-
cially where the entry was made long after
the date of such alleged notice. Biggins
v. Power ei al, M. L. E. I, S. C. 268 and 8
L.N. 197, 1885.

141. Under C. S. L. C, ch. 19, s. 15, con-
fiscation of shares for noncompliance with
the rules of the building society, must be
declared. Such declar;ition may be made
by resolution of the board ofdiiectors. Ih.

142. Where such confiscation has not
been declared pievious to the liquidation of
the society, the liquidators have no autho-
rity to pronounce the confiscation. Ih.

III. Liquidation of

143. Une societe de construction, qui
s'est mise en liquidation, sous les disposi-
tions du Statut 42-43 Victoria, chapitre 32
(arts. 5455 et 5459 8. R. Q.,) ne pent ensuite
decider de continuer les ojierations de la
societe, et levoquer la resolution la mettant
en liquidation. Lariv4e\. La Sociiti Ca-
nadienne Fi-angaise de Construction de
MontrAu, 19 R. 1.. 419, Q. B. 1S90.
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to the same as collateral security the money
due them by the Appellants, in virtue of
the deeds of purchase and building contract.
The Appellant Company accepted the
transfer and paid some moneys on account,
and finally a deed of settlement, acte de
v^glement de compte, was executed between
the two companies, upon which was based
the suit by H., the Respondent, as assignee
of The Dominion Mortgage Loan Company
(which name was substituted for that of
" The Dominion Building Society," by 40
Vic, ch. SO, D), against the Appellants,
ihe question argued on the appeal was
whether the purchase of the lots and
contract (or building entered into by the
directors was intra vires of the Appellant
Company— //eZ(i, it was. LaCie.de Villas
du Cap Gibraltar ..V; Hughes, 31 L. C. J.
264, Su. Ct. 1884.

145. A building society incorporated under
the Dominion Statute 37 Vic, which confers
on such society power to buy, sell or hold
real estate in the different Provinces of
Canada, is nevertheless subject to the laws
of the Province of Quebec as regards the
holding of real estate in the Province of
Quebec, and particularly to the provisions
of Arts, 364, 365 and 366 C. C, and in the
present case the society Plaintiff had no
power to acquire, hold or sell real estate in
the Province of Quebec. Cooper v. Mclndoe,
32 L. C. 210 Q. B. 1887.

'

V. Rights of Members.

146. Sous les dispositions de la section 15
de I'acte coiicernant les societes de cons-
truction, chapitre 69 des Statuts Refondus
du BasCanada, pour que les actions d'un
membre soient reellement confisquees. il

IV. Powers of

144. La Cie de V., a building society, in-
corporated under ch. 69, Con. Stat. L. C,
by its bylaws on the 21 st August, declared
that the principal object of the Society was
to purchase building lois. and to build on
such lots cottages costing about $1,000 each
tor every and one of its members. In order
to obtain its object, the Company, through
Its directors, being the institutions of the
shareholders, on the 7th October, 1874,
purchased the particular lots described in
the by-laws and contracted for the building
of twenty-four cottages at $1,250 each, the
amount that each of the shareholders had
**fe'''?ed to pay. A year elapsed, during
which the cottages were built and drawn by
lot lor distribution among the members.
On the nth October 1875, the vendors of
tne lots aud contractors for the building of
the cottages borrowed money from the
Dommion Building Society, and transferred

taut une declaration de la societe declarant
telle confiscation, et qu'un avis n'est pas
suffisant. Stewart & Charbonneaic, 13 R.L.
290, Q. L, 1884.

147. r,-ns I'espece, I'avis donn6 aux mem-
bres n etait pas conforme a Particle 4 des
reglements de la societe. lb.

148. Dans une action accompagnSe d'un
bref de Mandamus, demandant que les li-
quidateurs d'une societe de construction
soient tenus de reconnaitre le demandeur
"imme membre de la socifete, et de lui

, ^yer les dividendes qu autres mem-
bres ont retires, la condft,:, ion ne dewn
pas etre pour un montai. determine, inn
memo de celui qui a ete paye avy -".utres
membres, mais il devra etre co' ;.: .<n6 a
payer les sommes auxquelles le deu. 'ideur
aura droit, comme les autres membres, sans
les specifier. lb.

BUEIALS.

I. Penalty for neglect to make
149. La p( nalite encourue pour defaut de
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faire une inhumation, conformement aux
Statuts de Qubec, 38 Vict., ch. 27, ne peut
etre ,-ecouvree quo ai la demande en est
faite dans les six mois de la date de I'inhu-
mation. Barri v. Bdchard, 19 R. L. 189.
8.C. R. 1890.

'

BUTCHERS.

I. Right of Municipal Corporation
TO IMPOSE TAX ON—gee MUNICIP\T,

:

CORPORATIONS.
,

BUTCHERS' STALLS. 132

I

BUTCHERS' STALLS.

I. TAXATIOX iip

150. Pai Jea jitipositions des parPj^jraphes
27, 31 et ;!•' de la «jction 123 .'..i

^ i 37 V.,
ch. ai (Q), l;j Conaed da 1r cit6 d > Mor.i,r§al
e'M, autoriM' .1 fa^re (Os re;|.:lement j, i>:)ur6ta-
blu' et rtglor les m.nrches publicE v\ !on6taux
piives des bo.iohers ou des regratHors, et
pour r6gler, li:jucierou restreindre la vente
des viandes traiches, etc., et les dispo-
sitions de ce Rtatut sont dans la Hmite des
pouvoirft de la If cislature pre inciale Pi-
geon & La CM de Monti dal, 3;, L. C. J. 221,
Q. [j. l';'*9. Confirmed m Saprc,
17 S. C;. Sep. 195, 1;S90,

ojie Court,
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m

CADASTRE.
I. Rectification OF Erkob IN

J. An omission to pnter in the cadastre
a constituted rent to represent the former
seigniorial rent, cannot be rectilied. La
Corporation Episcopate Cathntiqne Ro
maine du Dioc&se de St. Hyacinthe k The
E. T. Bank, M. L. R. 3 Q. B. 225, 1886.

CALLS.

I- P^f Stock, see BANKS, COMPA-

CANADA GAZETTE—/See OFFI-
CIAL GAZETTE.

CAPIAS.

I. Abandonment.
II. Affidavit.
III. After Judpment.
IV. Alimentary Allowance.
V. Appsal to Privy Council in

Matters op, see APPEAL.
VI. Bail.
VII. Bilan.
VIII. By Wife against Husband.
IX. Contestation of
X. Damages for, see DAMAQES.
XI. Description of Defendant.
XII. During Action.
XIII. Grounds of
XIV. Imprisonment under
XV. Revision op Judgment in Oases

of
XVI. Secretion.
XVII. Service of Writ.
XVIII. Sureties.

another judgmnnt was dcsclarod to be in
contempt of Court, and condomnod to be
detamed in Jail until otherwise ordered by

! this Court. "—//e/fd, in Superior Court, that
under Art. 766 C. C. P., the debtor who is
at liberty oi? bail is obliged to furnish a
statement within 30 days of the judgment
in the su;t, und that there is no distinction
in this respect between the cases in which
such si eciai bail is given and others. Vine-
berg & Ranson, 33 L C. J. 192, Q. B. 1886.

4. But held, in appeal, that a commitment
torcontempt must be for a given time, or
until the person in contempt does or is
willing to confoun to the order of the Court,
Ihat a commitment which is general and
during pleasure will be quashed and set
aside. lb.

5. (Approving Pouht v. Launiire, 6
(4. L. R. 314). That a Defendant who has
given special bail under C. C. P. 824, is not
bound to file a statement and make the
declaration mentioned in articles 764-766,
C. C. P. and ihe Defendant in this case, not
being bound by law to file such statement,
could not be in contempt for failing to do
so. Vineherg v. Ransom, M. L. R. 2 Q. B
345, 1886.

_
6. Le debiteur arrete aur capias et qui

fait cession de biens n'a pas le dioit d'etre
lib6re de suite en consequence de oette
cession de biens; mais il doit attendre
les delais mentionnps aux arts. 773 et 774
C. P. C. pour la contestation du bilan.
Ogilviev. Farnan, 17 R. L. 471, S.C. 1889.

II. Affidavit.

I. Abandonment.

Act 48 Vict. (Q.) ch. 22, s. 9, in-
a penalty for not producing state-

2. The
flicting

ment, &c., is not more matter of procedure,
and has not a retroactive effect. Hence it
does not apply to a debtor whose bail bond
and the judgment declaring the capias valid
were in force previous to the passing of the
Act in question. Nick & Arpin, 9 L. N. 186,

3. V. arrested under a writ of capias
gave special bail as required by Art. 825 C.
C. P. The capias was contested but main-
tained, and V. ordered to file a statementm accordance with Arts. 764, 765 and 766
C. C. P. within 1 5 days from service of the
judgment, which be failed to do, and by

7. Un dSfenJeur arrete en vertu dun
capias ^mune sur un affidavit qui all^gue
que le defendeur " est sur le point de quit-
ter -nme'iiatement la province de Quebec,
etc.," sera mis on liberte sur requSte preli-
minaire comme ayant ete arrete irreguli^re-
ment et illegalement, I'afiJdavit §tant in-
suffisant en autant qu'il aurait du mention-
ner la " province de Canada," au lieu de la
"province de Quebec." Maury v. Durand,
M. L. R. 1 S. C. 347, 1882.

'

8. Une deposition, pour I'obtention d'un
bref de capias, bas6e sur I'article 799 du
Code de Procedure Civile, alleguant que le
defendeur est commei'9ant, est notoirement
insolvable, qu'il a refuse de s'arranger avec
ses crpanciers ou leur faire une cession de
ses biens pour leur benefie,et qu'il continue
son commerce eh ses affaires c^uoique in-
solvable, est insuflSsante. La Compagnie
d'Imprimerie de la Minerve v. Barneti. 13
R. L. 385, 8. C, 1884.

'

9. L'allegation dans la deposition pour
capias, " que le defendeur a cache, sous-
trait et recele ses biens, et est sur le point
de cacher ou soustraire et receler ses biens
avec ! intention de frautler ses creanclers eu
general ou le demandeur en particulier," est

I
'
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suffisante. SenScal ii Hart, M. 1

371, et S ].. N. .'a-), 1885
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11, I S.f

K) II „„ , „. I ,
* """ deposition pour capias

dans I'allegahon, " ,,„e le defendeur ost sur defond.u. • a r.-cU Tf'iL 1le point de ,,„itter immediatemenD la Pro- rocoler. Tn.4eau% R^lna Ivmce dii
( ana, la, eomprenant lea Provinces ' nar*, 17 \i. L. 647, 8 V' 1889de Qii6bec et d'Ontario. av«n l'lnfo„fi„„ ,i„

ti,o.
.

.
i8»j.

.« ^„...v uo
, ,1.11,1,01 iiumeuiacemenD la i'ro-

vmce dii ( 'ana la, eomprenant leg Provinces
de Qii6bec et d'Ontario, avec I'intention de
Irauder se< creanciers en general on le de-
mandeur en particiilier," etcette alle.'ation
est ausai aiitflsante. lb

rl,.i!'
neHt pa^ n6c<^s8airo d'indiouor

<u recol, lorsquo I'allegation ost quo !o

lUt Deslau-

fIF. Aktek Judgment.

,, ,T , :" ""
:

"^" ^',"''"*' P'^-* »6co3.sairo quo lo bref do
II. Un seul attidavit contenant les all6- i r^'**'

^'"""."^ '^P''^^ .i'lgo.uont, soit 6manS
'
- ^"" ••'"

9 ^°^r "." '"°'^^"' ^^ '" «'^"^f^ Oh lo juge
cations requires .siiffit pour remission" datis
la meme cause, d'un bref de capias et d'un
bref de saisie-arret avant jugement ; etdes mots rayes et des renvois non declares
ne rendent pis nul cet Hffidavit. St. Michel
& Vtdler, M. L. R. 1 S. C. 163, 1886.

12. An allegation, in an affidavit for
capias, t

.Li. ^ I, „

insolvent

and 48 Vict ((Ulh. 727's. 12, which

TCnZ '>\»ffiJ«vi' to establish thatthe Defendant has ceased his paynaents.
Nevelle v. Carriire, lo L. N. 28. S. (^1886!

J 3. Une deposition pour capias ad rej-
i>onrfend«M, qui alleguo <,ue le defendeur
est sur le point de ,,„itter im-nediatement
la Province de Quibec, quil a cache et
sonstrait quelques-uns de ses effets, qu'il estnotoirement insolvable, et a refuse de faire
cession de ses biens pour le benefice de ses
creanc.ers, est insuffisaate, vu qu'elle neconstate pas que le defendeur est sur lepoint de quitter immediatement la Provincedu Canada, telle qu'elle existait lors de lapromulgation des dispositions da la loi con-tenues dans I'article 798 C. P. cVl'elle neconstate pas que le defendeur a iach| ouous rait ou est sur le point de cache, ou

TfraXT ^'"'^^ et.effetsavecl'iniention
Ue trau ler ses creanciers en general et ledemandeur en particulier, et qu'elle neconstate pa« non plus que 'le defendeur a

1 article 799 C. P. c. Lamb v Rfn,} m.
R. L. 344, S. C. 1886.

^'^^' ^^

.(ui^ie^^f^nT""*'^ P^T '"P^"'' affirmant
lue Je detendeur est sur le point de quitterimmediatement I'ancienne province du Ca'

ciers, et ne contenant pas les raisons de
'^. °^oy«nce du deposaat, est irr6ClLreMitchdl & Benn, 16 E. L. 431, S. C fsss

15. Une allegation, dans une deposition

auH«r i« J ^'^"i' ^^^^^ I'intention de

v."r,:resa,Vc.'a.''""*°'-

itLMjsTiW ''*"" '• """'' "
19. Et lo defondeur, no pout par uneroquStopourcassor c' capias, lo Co an-

,, T-:=—r- »• '"uuavii; lor i "'^"'f' P'^''^" ^U" 1" domandeur, dans sesthat the Defendant is notoriously ^T """""' ,''"™'' do.nande uno condam!
It, 18 insufficient under (;. 0. P. 799 ,"'

'°?i ^T' ''^ m^nt'int do sa creance, pourVict fOA nh >; „ ,., -.-- I laquolloilavaitdejaun jugement. 76.
20. Et pour obtonir iin capias, a.nri< iu-goment, ,1 n'o.st pas necessairoT fa reta-cer lo« frais pour I'obtontioi du jugement

ouori""' •P"''^ ^" '* creance pITurla-quelle le capias 6mano. lb.

biul'suvl'fr'}-^
'""P'"' "'^ respondendumoasesurune creanco re.su tant d'un luso

Z^o f'-P"-"* ^'?^'" ^•' '1«'^« undis.rct autre

8'olcPrr °^J.T=*"''"'/^'^
rendu. (Art

IV. Ai.iArE\T.\BY Allowance,

r-^th ^f
'^ebiteur arrete sur capias pourrocel, et qui a fait cession de biens, a droUa de,sahmonts, quoiqu'il soitetabli qu'il n'apas rem.s a .ses creancers une .somme exce lant cinquante piastres qu'ilavait r^celleOgtlvie & Farnan, 17 R. L^'47], S C. ISsl!

VI. B.viL.

23. The Plaintiff having caused the arrest
^y capias ad respondendum of one M th„Defendants beca.. ,; > : ,1 bail fL ' j-
tion of the bond i. -

'
I m 'i m""'^':

leave the Province of Canada "

fcLrin"slhun.ng excursion, unwittingly crossed th«Iron ler into the United Stites, but IfLrwards returned to his residence' in Canada
IJ Th '"pf•^"^""i^ surrendered by hisbail rhe Plaintiff then, M. being still ingao^ brought suit against the prefent De.fendants upon the bond._^X th„f iJ^

fhrTI; "^i"'-
"'« -rcumstSci, wasl'ia breach of the conditions of the bail bondand that ,n any case, his surrender by hSbail discharged them from the bond. Vo«& Beaudet, II Q. L. R. 259, S. C. 1885 ^

''•
:^tioiS^

iB cor^idered to be a'i^?^drJt:^^x}^\^^^ tcomme susdit, .up le receirn"n''est"''pl8
neoessaire de m«ttre une «llo'„atioM " -,
saus le benefice d'un bref de'T^L,' le t-

mflivicluals It, bo construed in favor of thZ

d^TutL^^76:*^"^^ "-'«"- of tt
25. Le del.iteur, arrets aur capias ad ret-
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I i

It

li
j

pondendum, (
i ,. rjuriii le cautionnoment

vouiu pjii i ;-,:( lo 1^21 ('. p. C. (|u'il nc Iium-

semit \^ \ui' <v'n".-' Ue Qu6bco, n<?pout
fitf' rnnUum':' i. i." I o omprisonne jtiM(|ii'aci'

qu'il a't paye la dotte, intt>r(^ts et friii.M tin

jugeiaont. Salvan & Brien ilit Diirocher, 21)

L. (J J. 143, Q. B. Goldrini) & L't lianque
aUochf.laga, 29 L, O.J. 19^^. B. 1885.

'2>\. Uno fi>inin(' iniijcurtM't non souh puis-
flivnoo do mari pent legiilomont eti'i' ofiorto
comrno cimtion jiidiciairo , ,.';v.

DiaileU, M. I.. R. 1 S. C. .uo. i8»5.

27. Le fait, par un debitour arrGte on
vortu d'un ca/iia/i ad respondendum, do no
pas prodiiiro sou bilan dans los tntiito jours
du jugouiont ot do no pas se rornotti-o sous
la garjo du slierif, no rend pas sos cau-
tions rosponsablos, il inoins (ju'll n'ait et^
.-(Mjui.s de le fairo par une ordonnanoo du
tribunal ou i|U'il ait cte oondauine a etro
emprisonnf* .'t ait fait defaut do so livror.

(2 M. L R. 102), Leclerc v. Latonr, 14 R. L.

317,8. C. 1886.

28. Un defondeur arrete sur capias ot qui
I donn6 caution, aux tonnes de I'articlo 825
C. P. C. no pout etre ampri'^onnS avant le

delai d'un mois, a compter do U significa-

tion d'une ordonn mno ha ordonnant de se
remettro sous la g'trde du sherif, ot la soule
obligation do ses cautions est do payer la

<;v>tto, sur son defaut de so livror. T/iibau-
dealt V. Villeneuve, 17 R. L. 714, S. (\ 1889.

VII. Bilan.

29. Un defo'ideur arrSte sur capias ad
respondendum, \e 8 juili-'t 1884, est sujot a
remprisonnoment decrfeto par la section 9,

du chapitre 22 des Statuts d Quebec de
1885, 4^ Victoria, comme ai ndement 4
I'articlf .'() C. ' C, poui I'avoir pa
produit s '. bilan etsa declaration dans les

trente jours du jugoment, maintonant le

capias, sice jugoment n'aete rendu (iu'a|)re8

la mise en 'vn-i do cot amendomtint. Belle-
rive & Tayior, 15 R. L 582, S. :. 1887.

VIII. By Wifk against Husi' vnd.

30. La fommo, separee do corp u'avec son
mari, peut faiie emanor ntre oc dernier,
qui dissipe SOS biens, dai into on de la
frauder, un capias poi mi? it de la

pension qu'ello reclaim^ ode, lour, en
CO cas, doit fournir un cautionnemout suffi-

sant pour satisfairo a la condamnation. et
le juge ne peut limitor lo niontant du cau-
tionnoaiont. Wkceler v. Smith, 19 R. L.
490, S.C. 1887.

IX. (Contestation op

31. Un defendour arrete sous capias peut
apr^s avoir contoste lo capias par requeto
avoc dos moyoiis au fond, domandor sa li-

bferation par une autre requeto allegumt
des moyens de forme. Lefebvre & Bou-
dreau, M.L. R. 2 .S. C. 9, 1886.
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XI. nKHrBlPTION OP DEFRNDANT,

.32. A Dof.-ndant to an iction in the Cir-
cuit Court whoso name is improperly dos-
cribed and who fa'ls to take ovoeption to
the misnomer cannot aftorwaras sot it up
as a ground of contestation ofa capias insued
under art. 802 (J. (J. K Oiroux v. Plamon-
don, 14 Q. L. R. 222, 8. C. R., 1888.

XII. DuBiNo Action. '

I 33. liOrsqu'undomandeur dans une cause
pondanto devant la (Jour do Circuit, fait
e iianop, en Cour Superiouro, ua bref de
capias, dans la memo cause, il ne lui sufBt
pas d alleguor ot do prouver iju'll a intents
une action contro le defondetir en Com do
Circuit ot quelle y est pondanto, niais il

faut qu'il demando une condamnation con-
tro CO mOmodefo'idouron Cour Superioure,
et qu'il y prouvo contre lui une cremoe
.sutfisante pour justifier remission d'un bi'ef
do capias ad respondendum. Chevalier v.
King, M. L. R. 2 S. C. 185 et 9 L. N. 203,
188.5.

'

XIII. Gropn- 1 OF

34. En faisant emanor le capias en cette
cause, tant pour le montant d'un jug^.^ nt
deji rendu en favour du domarJeur, .le

pour uno autre creancc I n il etait porteur,
le dit demandour n'a on rien viole la loi, le
capias ayant ete valablement emis commo
pmopduro distincto ot separee du jugement
en question. Sentijl v. Hart, M. h. R. 1, 8.
0. 371, 1885.

35. L'endosseur d'un billet proaisMire»
qui a ete escompte a une banque par cet
endosseur, a un interet suffisant dana la
creance que constitue "o billet, co ume
Ciution du faiseur, pourtairr* emaner contre
ce dernier, s'il y a lieu, meme avant d'avoir
paye ce billet, un bref de capias ad respon-
',:ndum. Mackinnon v. Kerouack, 15 R. L.
34, Q. B. 1887.

36. A flit of capias having been issued
against McK. under the provisions of art.

798ofC. C. 1\ (P.Q.) he petitioned to be
discharged under art. 819 0. C. P. an 1 issue
having l)'"n joined on the pleadings under
art. 820 C. C. P., the petition was dismissed
by the .Superior Coui i. FVom that judg-
ment, M^K. appealed to the Court of
Queen's : uch for Lower Canada, , ippeal
side), and that

'^

'ourt maintained the judg-
ment of the .Si iierior Court. Thereupon
McK. appealed to the Supreme Court of
Canada. On motion to quash for w,- it of
jurisdiction — Held, Taschereau, J., dis-
senting: That the judgment was a final

judgment in a judicial proceeding within
the meaning of sec. 28, ch. 135, R. 8. C, and
therefore appi^'ilablo. ( )n the merits it was
held per Ritchie. C. ,J. and Fournier and
Taschereau, JJ., i lat fraudulent preference
to one or more creditors is a secretion with-
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in the meaning of Art. 798 C. (
'. P. : that an

endorser of a note dismjunted by a bank has
the right under Art. 1953 C. C. to avail him-
self of the leuieiiy piovidfd by Art. 798
C. C. P., if the maker fraudulently disposes
of his property. (Strong, Henry, Owynne,
JJ., contra.) Gavlt v. Dussaulf, 4 L N. 321,
approved. The t'oui t being equally divided'
the appeal was dismissed without costs.
Maekiunon v. Keroack, 1 1 [,. ^. 35 ^nd 16
S. C. Rep. 111. .Su. Cr. 1888.

37. Un commcr^ant (|ui uvait cof(«e dn
finro comn crcr avHiitln piiKsiition duStatut
d.' Quebec do 188.'), 43 Vic, ch. 22, see I''

amondant Tarticle 799 C. P. C. ft (lui refuse
de faire une cession de tes liens, n'est iias
sujet au capias, a l.i

j ouisuite lun crean-
oieranterieur A ce' mendement. Henry \
Brouillet, 16 R. L. ^6, .S. C. R. ISSti.

38. Pour qu'il y ait lieu a I'emanation dun
capms, i\ faut que le d6bitenr ait cache
cache ou soit sur lo point de cacher .ses
propres biens

; une peisonne arret^e sous
capias pour avoir cache des biens apparte-
nant au cr^ancier qui a fuit emar.or le capias
a droit, en veitu (ie ce principe. de se faire
hberer par une re<juete sommairo. Gay et
al. V. JJenard, en revision, M. 1 H. 3 S C
125, et I5R. L..0h5, 1887.

39. Une personne (jui a contre son agent
une action on reddition de compte ne pent
faire arreter ce dernier sous capias, en se
basant sur la cr^ancequi doit i^sulter en aa
favour de la dito reddition do compte. lb.

40. Le depart projete seul dun debiteur
ne le soumet

j as au capias ad responden-
dum, s il n'apparait pas, par les foits prouves
que ce depart 6tait projete avec I'intention
de frauder ses creanciers, et lo demandeur

l".556''s?c"i886'^'*"*''"^^"
^'«"'''^«»<' '^ «•

41. La jonction d'nne dette. pourlaquolle
il • a mstanco pen. (ante, a une autre detto
ox. .lant $40 n'iavalide pa^ le capias ad
respondendum, qui reste valido pour la
seconde, ot pour I'obiention legale du capias
adrespo, hndiim, ii sufiit quo Ja deposition
outre la dette, constate .pie le defendeur
-tt un commerjant, qu'il a ccsse ses paie
ments et a refuse de faire cession doses
b.ons pour le benefice de se> creanciers.
Parent & Trudel, 13 Q. L. R. 136, S. C. R.

42. A debtor, who, with the consent of
his creditors, made a voluntary assigncjient
to a third party, a^ trustee f .1 the benefit
of hiscreditois ot all his property, under
the law as it -tood previous to th(^ 48 Vict
Cap. 22 (Quebec), is not subject to arrest'under a capias ad respondendum at the
instance of one of the consenting creditors
for not afterwards making n nriifial ..ban

C,'"''"'
°!,h'.« PJ-operU und.rthe said'48

that he has acquired noprop rty since such
assignment and has nothiiig to abandon

Channell vs. Ihckett 1 1 L.N. 42, S. C. 1887
ot 17 R. L. 678, S.C. 1£. 1888.

'

43. La preuve dos laits de recel, sur une
roquet e on (ontestation de eapius no doit
pas etr6 restreinte k ceux qui etaient con-
nus fie colui qui a donne In .lepogition sur
laquelle le cupiaH a emane, niuis ce der-
nier pout prouver des fails de ree.-l qu'il ne
conr aissait pas luimeme. Alcan d: Giroux
18 R. L. 289, S.C. R. 1889.

'

XIV. iMPniHONMENT DNDKK

44. Le debiteur ariete sur capias et de-
tenu en prison, et qui a He condamno a un
empriKonnement do j.as plus d'un an, pour
avoir soustiait ses biens ou fait des omis-
sions dans son l.ilan, a droit d'etre libpre d,

I'oxpiration de c( t emprisonnement. Ogil-
vie ic Farnan 18 R. L. 162 8. Cet 18 R. L
208, 1889.

XV. Revision ok.)ui)gmknt in

45. La declaration (luil entend fairo revi-
ser la decision, que I'article 823 du Code de
Procedure e.xige Stre laite de suite par le
demandeur, n'est re(|uise que pour emp^-
cher le defendeur d'etre mis en liberie, et
le demandeur pout, sans elle, demander la
revision du jugement annulant le capias
ayec depens contre lui. Richardson &
For tin, 13 q. L. R. 18, 8. C. R. 1886.

46. Le demandeur, dans une poursuite
aocompagnee d'un bref d. capias ad res-
pondendum, pent, dans los huit jours du
jugement, demander la revision d'une deci-
sion, sur une requeto du defendeur, faite
sons I'artiole 819 ('. P.C., ordonnant sa libe-

I

ration, quoiqu'il n'ait pas declare, de suite,
aux tonnes de I'article 823 C. P. C. qu'il en-
tendait faire reviser la decision, et depose le
montant requis par I'article 497. Channell
ic ' ^e( iT R. L. 678,8. CR. 1888.

XVI, SECHKriON.

47. La \ onto ot I'onlevemont de ses effots
par lo defendeur, le soir, a I'insu du deman-
deur et a son detriment, et son rofus de
payor le demundour etde lui dire oti il avait
transporte ses dits offets, constitue a I'egard
de c< dormer, un recel ct une soustraction
des biens du defendourjustifiant unrecours
par capias et saisie-arret, qimnd meme une
partio du produit de la vente aurait et6
employee a payer une creanco privilggieo.
St. Michel V. Vidler, M. L. R. 1 S. C. IC
J 885.

48. Une personne ne peut etre arretee
sur capma, parce qu'olle aurait recele des
biens appnrtenant au demandeur et non k
lui meme, et le recel justifiant le capias
doit etre dea biens meme du defendeur.
Gay & Denard, 15 R. L. 585, S. C R. 1887.

.
49. La preference donnoepar un debiteur

msolvable, a un de ses creanciers, constitue
un recel et expose ce debiteur au capias.

/

M
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I

Mackinnon & Kerouack, 15 K. I,. .14, Q. B.
1887, und art. 36 avpra.

50. I.CH pQiements iir^t'^rentiels t'aits en
faveur de certains or^anciers par un d6bi-
teur insolvnl lo oiiiiivalent en cortainn cag &
un recel. abranche A Cansidu, 32 I,.

(
'. J.

95, Q. B, 188H.
^'

51. Whfif a tfniiiit huh clurgetl with
secreting his liirnituro and cflecfs and be
claimed that the property belonxod to his
daughter who hud purciiased iheui at :i

judicial suio held in thu suit of her mother
agamst her father for a separation de bitns—.
Held, that though this iiught be a good plea
by the daughter, it could rot be made use
ot by the tenant himgelf—even to repel a
charge* of secretion. Covans v. Uriire ,5.3

L. C.J. 103, S. (;, K. 1889.

52. Le transport fait, jnir un (16biteur in"
solvable, d(> tout son actif, iV un de ses
crfanciors, dans le but de lui donr.er une
pr^f^rence sur les autres, constitue la sous-
traction do ses biens, avoo I'inlention de
(rauder, justifiiint I'^manation d'un capias.
Nash V. Jieulhner, 16 H. I.. 699, 8. (

'. i{.

.
^^.-

P^**
paiements prff6runtiels, par un

in,solvable, on prevision do sa faillite, pou-
vent, .suivant les circonstances, constituer
le recel i'ruuduleux niii donne lieu a I'ur-
rcBtation par capias. (Art. 773, 797 et 798,
C. P. C). Vipond & Weldon, 18 K. L. 4;22,
S. C. 1889.

54. Held, (Affirming the dt^cision of
Brooks, J.), That a debtor, who in April,
1889, prepared and furnished to his principal
creditors a detailed statement of his afiairs,
showing a surplus of $15,000, and who sub-
sequently, in October of the same ypar,
made an abandonment of his property, with
a statement showing a deficit of $20,500,
and who failed, at a meeting of his creditors,
to give a satisfactory explanation as to the
discrepancy, may bo a, rested on capias for
secretion, and he is bound to give a reason-
able explanation as to the difference, failing
which, his petition for discharge will be
rejected. Eastern Townships Bank v. Parent
and Hart v. Parent, in Review, M. L. K. 5 S
C. 288, 1889.

55. Le debiteur insolvable, qui consent
sur ses immeubles une hypotheque a un de
ses cr^anciers, dans le but de lui donner
uno preference sur les autres, commet par
la Ii recel mentionne dans I'article 798 C.
P. C. dormant lieu au capias. La Banque
aela iTouvelle-Ecosse \. Lallemand 19 R.
L. 65 S. C. 1890.
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oil #mane un brof de mpias peut exocuter
!

ce brof dans un autie (figtriot. Trudeau &
Renaud, 17 H. I. 647, S. C. 1889.

1

VIII. .SiHKTIKH

.')8, I., lait d'un dfbiteur arr<*ti> sous
iapia.i ad renpondendum de ne pas produirfi
son hi Ian dans len trento jours du jugement
et dene passe remettre sous la purde du
shent, ne rend pus ses cautions i, ponsa-
bles, 4 moinsqu'n n'ait et* ir-juis de le faire
par «ne ordonnance du tribunal, on qu'il
ait 6t* coiidamnS a etre empritonne et ait
luit delaut de He livrei. Leelerc v. Lalovr
«<«/., M. L. It. 2 8. C. 102, 1886.

59. (Villi <,ui, dans le but d'obtenir la
libeiation ])rovisoire d'un debiteur, arret*
sur capia.^, fait le depot d'une somme d'ar-
gent pour payer le montant du jugement a
intervenir sur la demande, si lo debiteir ne
donne pas caution au desir des arts. 824 et
825, (.'. P. C, dans un delai fixe par uii #crit,
iigiiec' par les parties, poiirra ne. fuire re-
mettre la somme deposee, si le debiteur
obtieiitde la ('our, apr^s le delai fix*, la
liermission de foiirnir le cautioiiiiement
mentionne dans Tarticle ,H25. Hourassa v.
Ihibaudeau, 19 H. L. 239, 8. C. R. 1889.

60. Les caution, d'un debiteur, arret*
sous capias, qui so soiit obligees, sous Parti-
cle 828 C. P. C, a payer la dette, au cas ou
le d*teiideur ne foiirniiait jias, -ous 8 jour*
du rapport du bref, I'un ou I'autre des cau-
tiouiiements mentionnes dans les articles
824 et 825 du Code P. C, sont tonus au
paiemeiit decette dette. si le defendour n'a
jias fourni ce cautionnement dans ce d*lui
que le juge ne pout etendre. Letana v
Henatid i:» R. L, 220, 8. C. 1890

CAPITAL PUNISHMENT.
I. SUCCKSHION OF PEK.SON CONDEMNED

TO, see SUCCESSION.

CARE.

A hJi^^^^^^'^'^ ^^^ WANT OF, see DAM-

XVII. Service of VVuit.

56. Un huissier porteur d'un bief qui
ordonne d'arreter le defendeur dans le dis-
trict de Montreal ne peut faire legalement
i'arrestationdaua uu autre district. 'Lefebvre
T. Boudreau, M. L. R. 2S. C. 9, 1885.

57. Un huissier immatricule du district

CAEGO —tSee AFFREIGHTMENT,
C AERIERS.

CARRIERS.

I. Li VBILITY OP
II. Pbivileqeop

ih i
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1. LlAlilUTY UK

e, au cas ou

61. VVhi'i't! thf ciicuiimtiiiiccs jimtify the
l)reMUini)tiori that ti ciii'iiii mid.itnking to
ooiivr-y goo(ln was uwiiic that tliry w<mc
iiit(Mi(l<Ml for iinimdiiitf .xjile, In- may bi- licid
liable for tho loss of profits on Hi'ich sale,
cauM.>(l by hia failmo to drlivir thitii. Hut
damages foi' Ioms of cuHtoiii arising I'lom sikiIi
noil dellvoiy are t^o leniote to bo lield to
hav.« been in the conteinplutioii of the par
ties and cannot bo recovcied. liehan v
Grand Trunk liij. Co., J 1 Q. L K. 60. ,S. (

•

18S.5.

02. The riuintiflfa sued for $07.70, value
of eijBht barrels of flour, short delivered at
Monireal. .U the trial the proof OHtnblished
that in June, M8I. the MiHsouri Pacific
Hallway Company signed a bill of lading to
forward and deliver one hundred and fiftv
barrels of flour, consigned to PhiintitJs at
Montreal

; away bill was uiado out, and the
car sealed, Hiid handed to a Company
known as the Red Line Tran.sportaiion
Comj) my, by whom the oar was debvered
at Brockvillo to Defendants. The DetVn

i

dantM received the .sealed car at Brockville •

and conveyed it to Montreal, there n itify- '

uig the laintiffs by usui.l advice note of its I

arrival, and as containing one hundred and
fifty barrels of Hour, consigiunl to their
order; the information contained in the
advice note having been obtained from the
way bill befbro the car wa oi)enod On

,opennu the car only 142 barrels were found i

which were d.,|y delivered to the Plaintiti; i

wlio subsequently sued in revendicatiou for I

the balance of eight barrels, allogini' a '

contract at 8t. Louis and setting ui) the bill
of lading and a Ivice note. Th- Defendants

I. .?..", I"'^''
'^'^^y ^^''® ""' Pai'ties to the

bill of lading
; that they onlv received the

car at Brockville. it being then sealed, and
that they convoyed it to Montreal, with the
seals intact, and in the same condition as
when received, and that, the a Ivice note
was merely a noticesent by custom of trade
content- of which were taken from the wav
bill, and could not atnount to a bindin"
admission. The Court held that the De°
fendants not hr ^ng partie. to the original

I

bill of lading were j-ot bound by it ; but that
they had fi Ihlled all their obl.gations bv
delivering th>) foments of the sealed car.
ihat Plaintiffs had not shown, as they were
bound to do, that the car contained 150
barrels at .St. Lo is or at Bro kville, the
advice note not being such an admission a-s
would leheve them from so doing, or estop
the Defendants from making iiroof to the
contmry if necessary. Wade & Canadian
Pacific Ry. Co., 8 L. N. 348, C. C. 1885.

63. A company engaged in the conveyance
of passengers is responsible for injuries
sustained by a p-tsseager while being
carried m the company's vehicle, unless it
be proved by the company that it was
impossible for them to prevent the accident

i

Montreal City Patunyer Hy. Co. & Irwin,
M. L. H. 2 q. n. 200, 1886.

'

04. Led voiturieiH sont responsables de la
port*) ot doH avarie-- det choaosqiii lour sont
confioes, iV nioins .pi'lls ne prouvent que la
perte ou les avarios out et6 causees j.ar cati
fortuit oil force miiJHure, ou provionnent
dog defauts do la oliose olle-in<>me. Chali-
'4''""^/\/^'* ^''* (^'("'"dimne dti Chemin de
ter du Pacifique, M. L. I{. 2 .S. C. 171, 1886.

05 De la in^me maniero une coinimgnie
de chemin de for est resiionsable envers les

\

voyageurs sur la ligne, des drmmagesA eux
j

causes par suite d'uii deraillement cause par
la rupture d'lin rail de sa voie, meme s'il e»t
prouve (,ue ce rail etaitd'une bonne ((Ualit^,
avait subi les epreiivos necessaires, et (jue
cette rupture n'estdue «|u'AiinchMUgement
subit de toinperature. lb.

00. La force majeure en mati^re de derail-
lement nest guere admissible, et on ne
peut consid^rer comme telle les variations
d-^ la temperature quehiue subites qu'elles
soient ou les vices m6me caches du mate-
riel, lb.

67. Dans le cas d'un voyageur bleasfi par
suite d un derailleme t, ce n'est pas au
voyageur qu'il incombe de i)rouver la faute
de 1

.
comi)agnie, maia A celled d'etablir

qu elle n'est pas responsable. lb.

68. The railway company. Defendant, re-
ceived a case of goods from tho PlaintiflTs
ajrent at Winnipeg, consigned to the Plain-
tifrat Montr al, and issued a bill ot lading,
among tho conditions of which were that the
company would not bo responsible for loss
by hre, or while the goods were not on the
Del ndanfs railway. The Plaintiffs agent
at Winnipeg signed a shipping bill reques-
ting the c!ompany to receive tho goods on
those conditions. Tho goods were destroyed
by tiro on a steamer running from Port
Arthur through Lak- Superior—a, route

I

coiinocting two portions of the Defendant's
j

railway, l>ut the steadier was not under De
jfendanfs control. -Zfe/rf, that the rondi-

j

tions were reasonable, and that the PlaintiflF
had sufficient notic(! and was bound thereby,

I and the company were relieved from res-
ponsibility, in tho absence of any averment
or proof that the loss was caused by the
fault of the Defendant or of thosH for whom
It was responsible. Dionne v. The Canadian
Pacific Railway Co., M. L. R. 1 S. C. 168
loo 5,

69. Uno compagnie de transport (voitu-
riere) est responsable dosdommagesqu'elle
cause, par le fait qu'elle ne tr^nsporte pHs,
dans un delai raisonnable, au lie i do leur
destination, les choses a elle confiees Pont-
briand v. The Grand Trunk Railway Cn.
of Canada, M. L. R. 3 S. C. 61, 1887.

/U. Semble, a ra Iway company which ha«
not yet opened its line for the public con-
veyance of passengers, is not subject to the
obligations which attach to common carriers
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111

;

;

though it mny have occasiorally carried
passengers for hiie for (lie ^Ilecinl arcom-
modation of persons applying for passaee.
McBae v. The Canadian Facijic By. Co., %1
L. K.4S. C. 186, 1888.

'

71. Uno conpngne de cbemin <'< fer est
respon sable dos dommngos rju'elle cause
par Ic delai dans le transport dcs n:aichan
dises (|Ui lui sont confieos. Belorme v The
Canadian Pucijic E. B., 11 L.K. loc, C. C.

72. Lors(iue los tables de depart et d'ai-
rivle des trams ii diquent que la distance
U un endroit a un autre doit se faire dans
deux heures, un delai de vingt-quntrp heures
dans le transjiort des viandcs fraiches, du
rant I'ete n'est pas raisonnablc, et la conipa-
gnie doit etre condaairiee a ))ayer le prix dc
la viande gatee. lb.

73. Les conditions contenues sur un con
naisseraent ou lettre de voitures ainsi quo
16 re9u de livraisoii siir lequel est imprimee
una reconnaissance que les marchandises
ont ete dohvrees en bon etat, ne liont que
les personnes qui en oiu eu connaissance. lb.

74. Le voiturier qui transporte des objets
perissables est tenu d'tiser d'une grando
diligence pour la livivison et sur le de-
faut par le consignataire de les recevoir il
doit SI la cbose est possible, donner avis' a
1 expediteur sans deli.i, et son defaut de
ce faire,le rend responsable des douimages
Oauvreau & The Dominion Express Co IS
E. L. 301,C. 'J. 1889.

75. Aux termes des articles 167r) et 1076
du C. C, le voiturier est responsable du
donimage cause par sa faute et du manquo I

de precaution
;
et dans resjiece. les doninia-

1

ges causes sont nnputables au voiturier et
ne proviemicnt pas du manque de precau-
tion du possesseur des objets avaries, et ne
sont pas imputables a la force majeure ou a
une cause lortuite. Ouimet v. The Canadian
^Express Co., 32 L. C. J. 319, Q. B. et 17 K.

76. Un passager a. bord dune voiture
publique, <iui se tient sur la plateforine, du
consentement du conducteur, et qui ysubit des dommages resultant d'un accident
ariive par la faute de ce conducteur a droit
a utie indemnite. La compagnie de ch- min
dejer Urbain de Montreal k. Wilscam 18
E. L. 544, Q.B. 1889.

77. Le consignateur de marchandises
livrees a un voiturier qui a signe un con-
naissement limitant sa responsabilite dans
le cas d'accident de la navigation, n'est pas
tenu de fiiire d'abord lapreuve que b i)erte
des marchandises est due a la faute du voi-
turier, niais il peut etablir ce fait en con-
tre-preuve, lorsciue le voiturier aura fait la
preuve, qu'il pretend faire, que I'accident
etait prevu par le connaissement. Richelieu
et Untarto Ncngatioii Co v. Fnrlier, 18 R
h. 83, Q. B. 1889.

'

78. Et le voitu-ier, qui a hmite sa respon-

sabilite par dfs conditions speciales, est
tenu, pour se soustraire a cette responsabi-
lite, de prouver que la perte des efl'ets

transporter, est due a un accident tombant
dans ces conditions. lb.

79. Une compagnie de bateaux transat
lantiques, ipii, apre s I'arrivee du vaisseau
au port, dans la province, consent a garder
les efi'etsdu voyageur jusqu'a ce qu'ils aient
^te f> amines par les officiers do la douane,
el met ces eftets dans ses hangars, en de-
meure responsable comme voiturier et
comme depositaire n^cessaire. Davidson v.
Tne Canada Shippii.n Co., 19 R. L. 558, S.
C. 1890:

80. Les effets d'un voyageur dont le voi-
turier est responsable, peuvent coniprendre
les articles de peu de valeur que le voyageur
ai)i)orto avec ku, con me presents a ses amic,
et les hardes de sa femme voyageant avec
lui. lb.

81. Une compagnie de chemin de ftr qui
re9oit des eft'ets pour etre transporte,-. au-
dela de sa ligne, a la condition expres.,e
qu'elle ne tera pas responsable des domma-
geK arrives a ces effets sur les autres lignes,
et qui les remet en bon ordre a la ligne qui
doit les transporter apres elle, n'est pas
r•.^sponsHble des dommages causes a ces
efl'ets, apres qu'elle les a ainsi remis. La
Compagnie du chemin de fer Canadien du
Pacijique k Charbonnean, 19 R. L. 317, Q-
B. 1890.

'

II. Privilege of

I

82. Le voiturier qui transporte par eau
I I ne certaine quantite de bois de sciage a
I
tlroit de retenir le bois transporte jusqu'iu'
paiement du fret (art. 1679C. C.) et do ..ra-

j

tiquer sur ce bois, apres qu'il I'a debaryuo
sur le quai, une saisie conservatoire, pour
assurer son privilege. Varieur v. Basconv,
17 E. L. 105, S. C. et M. L. R. b S. C
123, 1889.

83. ,Si, dans le but de faire ces piocedu-
res, il retarde son depart, il n'aura pas d'au-
tre recours en dommages contre le debiteur
que les interets sur le prix du fret, confer-
mement a I'article 1077 C. C. lb.

CAETEES.

I. Liability OFFOB Past Driving, seeDAMAGES FOR Accidents.

CAS FOETUIT— Foir CAEETEES.

CATTLE.

I. Damages for Lose of, see OAR-
RIEKS, RAILWAYS.



149 CERTIORARI.

CAUTIONS.

I. D'HuissiERS, voir BAILIFF.

CHAMPERTY. 150

CAUTIONNEMENT — Voir
PEAL, CAPIAS, &c.

AP

CEMETEEIE8—-See Act conceruine
54 Vic, Cap. 31.

I. Contract to do Marble Work in
Bee COMMERCIAL MATTERS. '

II. Right to Establish

M. La. loi du pays cxigo poui'<|u"uii cimo-
tiere puisse gtrc etabli dans uno paroisse
que I'autofite iviigieuso ou eccl§siasti(]uo
concoure avec Tautorite civile ; sans le decret
de I'ev^que ordonnant retablissement du
cimetiere, il ne peut y avoir de cimetiere.
JKorier & Loupret, 8 L. N. 411, S. C. 1885.

III. When hors du Commerce

85. Un certain terrain choi»iavec 1 inten-
tion d'en faireun cimetiere, mais qui ne fut
jamais legalement etabli, ouvert et consacre
coinme cimetiere, ne constitue pas une pro-
priete hors du commerce. Webster & Tavlor
33L.C.J.333, Q.B. 1890. ^

'

CEETIORAEI.

I. Conviction cAnnot be Removed
BY

II. Effect op
III. Grounds op
IV. Pleading in Oases of
V. Procedure in Matters op
VI. Right op

I. Conviction cannot be Renounced
<-)N

83. Where the conviction is for a penalty,
the complainant cannot free himself from
nis liability to costs ou certiorari by re-
nouncing the conviction

; e^peciiilly 'if he
contests the certiorari. Eihert k Paquet, 1

1

Q. L. R. 19 s. C. 1885.
'

II. Effect op

87. Oa a demand for the i- 'uing of a writ
ot certiorari, or at the final hearing ou the
merits of the same, no retraxit, dMsterrent,
or abandonment of the conviction or of the
penalty payable by the accused (the no
titioner) in virtue of such conviction, can
have any aflfeot in the car^o, and the
petitioner is entitled to the full benefit of
his demand for the quashing of the convic-
tion complained of, in spite of said retraxit,

dSsislement, oi abandonment, even if such
proceeding be made with the consent and
approval of the Crown. Kelly, ex parte, 14
R. L. 238, S. C. 1886.

'

III. Grounds of

88. Le bref de certiorari n'a pas lieu,
pour reviser la decision du Itecorder, lors-
quo ce dernier a jurisdiction, et que la Coup
Superieure ne peut, sur certiorari, s'(>nqu6-
rir des faits de la cause. Gravel v. City of
Montreal, 15 R. L. 367, S. C. 1887.

IV. Pleading in Casks op

89. A complainant, having obtained a
conviction against minors, cannot set up
their minority against them, when they seek
redress from that conviction by means of
certiorari. H4l)ert & Paquet, 11 Q. L. R. 19
S. ('. 1885.

V. Procedure in Matters op

90. A conviction may be quashed upon an
mscription on the merits of the certiorari,
without motion to quash, if the(|uashinghas
been prayed for in the petition for certio-
rari. Tlebertx. Paquet, II Q. L. R le S
C. 1885.

.
XV. I.e.

VI. Right of

91. Unjugement rendu jjar la Cour du
Recorder renvoyant une defense en droit
n'est pas susceptible d'appel par certiorari.
Beaudry v. La CM de Montreal, M. L li
IS. C. 237, et 8 L.N. 134,1885.

CESSION— Voir INSOLVENCY.

TRANSFER.
'''' ^^^^^^^^N^^"^. Voir

CHAMPERTY—See CONTRACTS,
Immobal.

I. Allegation op

92. Loi:<qu'une action ne decoule pas
d un pret.'iidu contrat dit do champerty, la
Cour no peut se fonder sur tv 1 contrat pour
renvoyer Taction, surtout si le contrat n'a
pas 6te plaide specialement. Dussauli v.
Lacomparjnie du chemin dejerdu Nord, 14
R. L. 207, Q. B. 1886.

'

II. What is

93. Dans I'espece actuella, le droit d'ac-
tion de I appelant ne decoulant pas du pr6-
tciidu contrat de '' c/iamperly'' enlre Van.
pelant et un tiers, son beau-frere, il n'y a
pas lieu d'ab»"oudre I'intimee de robligation
de reparer le tort cause a I'anpelant, resul-

III
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tant du quasi d^ht commis par I'intimee.
Vu»saultv. Le Cie du chemin de fer du

CHARITABLE INSTIT UTIONS.
I. Liability to Taxes

94. WJieie ;iu annual assessment, extend-
ing o^'e.; over a term of y ears.for the purpose
ot meeting debentures, etc., is validly im))o-
sed by a municipality on all the ratable
property withui its limits, such property is
not purged fioni the tax, although it sub
sequently becomes non-ratable through its
benig acquired by a charitable or educational
institution. La Communaut6 des Scenrs dea
faints Noms de JSsvs et Marie v. The Gorpo-

7%^a ^ 0',^.""^' •''^ Waterloo, ai L.C.

95. The making of a valuation Roll
subsequent to the By Law imposing such
assessment, does not constitute the levvin.'
of a new tax, but merely determines the
annual amount of the tax to be levied under
such By-Law. lb

CHARTER PARTY— St'6' AF-
TEEIGHTMENT.

CHASSB ET PfiCHE.

FISHINg'^^
de, voir HUNTING AND

OHEIaIN DE FER — Foir RAIL-
WAYS.

CHEMISTS AND DRUGGISTS.
I. Liability of

96. Where a chemist leaves his shop in
charge of an apprentice, not qualified under
the Quebec Pharmacy Actof I8<S5. sec 22 to
mix proscriptions, he is guilty of/aw^eand
18 liable in damages towards a per.son injured
by an explosion of chemicals during his
absence, such explosion resulting from the
act of the apprentice. Laskey v. Lyons, M.

97. The apprentice having died since the
institution of the, .ar-f.-.-.ti and there hiring no
other living eye-witness of the facts, the
statement made by him to i.s master, the

Defendant, in explanation of the circums-
tances, is admissible as evidence, not as
absolute proof, but as explanatory and
corroborative of other circumstantial proof.
lb.

98. Where there is absolute proof of
injuries r(!Hulting from chemical action and
of an explosion having occurred on the
Defendant's premises, and the only eye-
^vitness is dead, the Court will ox«mine the
Plaintiff under Arts. 1245 and 1254, C C.
and 448 C. C. P. lb.

IL RmilT TO PRACTISE AS

99. 48 Vic. cap. 36, sec. 8, does not
entitle a person having the status cf a cer-

I

tifiod clerk, but who has been acting as a
!
druggist for five years in partnership with

I

his brother, a Mcentiate in pharmacy, to
d' mand registration as a licentiate in phar-

j

macy. Brunei v. The Pharmaceutical As-
i

aociation, 29 L. C. J. 287, S. C. R. et 30 L.

I

C. J. 47. 1885.

100. A contract of partnership between a
licentiate in pharmacy and a certified clerk
in pharmacy produces no effect, the same
being a breacli of public pohcy. lb.

I

101. But held, affirming the judgment
of the Court of Queen's Bench, Montreal,

I M. L. R. 2 Q. B. 362, which reversed the
j

above, that section 8 of 48 Vic, ch. 36 (Q.)
I
which says that all persons who, during
five years before the coming into force of

i the Act, were practising as chemists and
druggists in partnership with any other
person so practising, are entitled to be
registered as licentiates of pharmacy, ap-
plies to Respondent, who had, during more
than five years before the coming into force
of said Act, practised as chemist and drug-
gist in partnership with his brother and in
his brother's name, and therefore he (Res-
pondent), was entitled under section 8 to
be registered as a licentiate ofpharmacy. lb
10 L. N. 108, and 14 S. C. Reu. 738, Su. Ct..
1887.

'

CHEQUES.

I. Not Payment.

102. La remise d'un cheque, qui n'est pas
pay6, ne const itue pas un paiement, et
n opere pas novation de la dette (art. 2352
C.C.). La Corporation des Chuiesde Kinqsev
<ic Quesnel, 19 II. L. 470, Q. B. 1888.

CHEVAUX EN PACAGE.

,j,J-jj|,bspon8abilit6 pour, sk pas
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CHILDEEN.

I. Liability op Parbn x6 for Board
OP, see MARRIAGE.

n. Maintenance OF

103. Le peie dont le fils mineur age de
vingt ans a laisse, voloniairemeut, le toil
paternel, peut etre tenu de payer a un tieis
des ohoses necessaires a son fils, et a lui
fournies par ce tiers, lorsque le fils n'a pas
eu lo temps d'en gagiier lui meme. Picard
V. Poitras, 17 R. L. 355, C. C. 1889.

CHURCHES. 154

CHOSES INSAISISSA BLES— Fo/>'

EXECUTION, Exemptions.

I. Licence d'Auheboks.

104. La saisie d'une licence d'auberge est
illpgale et nulle. Van de Vfiet v. Feniou
29 L. C. J. 147, S. C. 1885.

CHOSE JUGEE— FoM- JUDG-
MENTS.

CHUKCH DUf]S— .S^ee TITHES.

CHUIiCHES.

I. Action against Syndics.
II. Action for Recovery op Assess-

ments.
III. Assessmeni's fob
IV. Exemption of
V. Ignoring Paribiiioner in, during

Oppbbtory.
VI. Private agreement to Con-

struct against the Order of the
Bishop is Illegal.
VII. Recourse op Builders op

I. Action against Syndics.

II. Action fob Recovery (jp Assess.ments for

106. (liue dans une action pour recouvre-
ment de repartition pour la construction
rt une eglise, a laquelle action le defendeur
a plaide par une defense m fait, I'extrait du
role de cotisation dument certifie fst une
preuvft authentique et sutfisante pour obte-
nir jugement. Les Syndics de lavaroisse de
Sfe Cunigonde & Forte, 10 N. 20, C. C. 1886.

III. Assessments for

107. £vocalion.—.XJne action reclamant
e premier paienient d'une repartition nour
la con.-;truction d'une eglise, laquelle j-lpar-
tition est payable en douze versement?
annuels, ne peut etre evoquee a la ''our
hupeneun^ d.^ la ('our de Circuit comme
attectant des droits futurs, a- dernier tribu-
nal seul ayant.jiiridiction. Les Syndics de la
parotise de Ste Cnn€gande v. Couraol et ah,
M. L.IM S. ('. 214, 18S5.

'

IV. Exemption of

108. Held, (reversing the judgment of the
Court ol Queen's Bench) Sir VV. J. Ritchie,
0. J., dissenting, that the exemption from
taxation in favor of educational establish-
ments, contained in 41 Vic, ch.. 6, sec. 26,
Que., includes (.'xemption from special
assessments for local improvements, such as
drains, sidevcalks, public squares, and works
of hke nature. Seminary of St Sulpieev.
City of Montreal, 33 L. C. J. 197, et 16
S. C. Rep.410, Su.Ct. 1889(1,.

V. Ignoring a Pakishioneu in. du-ring oppebtoby.

109. Une personne chargee de faire la
quete dans une ei-lise pendant I'oflScedivin
et qui par premeditation neglige de presen-
ter 1 escaroelle a un paroissien, de maniere
i attu'er I'attention de ceux qui sont dans
1 eglise, se rend coupable visa vis de ce pa-
roisBien d'une insulte pour laquelle il est
passible de dommages. Primeau v. Demers

m^slT'
^'

^'
^'

^
^' ^' ^^ ''^ ^^ ^' ^•

A ^'^^In^". J"*®*"^"* accordant au deman-
dour $20 de dommages et $20 de fraiH, mais
condamnant le dit deraan- eur a payor au
defendeur la difference de frais, c'est A dire,
toussestraismoins $40, est errone en au-
tant qu'il detruit virtuellement I'effet du
lugement prononce en favour du deman-
deur. 76.105. Une action intentee contre les syn-

dics de la paroisse St. Laurent, sera debou-
t6e, SUV exception a la forme, s'il est prouv6
que ces syndics ne sont (jue des piepoaes
nommes par une resolution adoptee a une
assemblee de la paroisse pour surveiller
certains travaux de reparation a I'eglise,
sam quo cctte nomination soit confirmee ^ - t. ,

-
b..».., ».. wi.-

par les oonseillers pour I'evection civile des
i

'^''"^'^'"'0" a une ordonnance de I'eveque
paroisses. Pen-eault v. Les Syndics de la

'

paroisse St. Laurent, 19 R. L, 613, S. C 1884

VI. Private Agreement to Con-struct AGAINST THE ORDERS OF THEBishop is Illeg.\i..

111. Une convention faite entie un cer-
ta.ii nombre de c.itholiques, par laquelle ils
- ^nga^ent u constrDire une eglise, en con-

in

i 1'

I

(1) On application to the Privy Council leave to
I

appeal refused.
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diocesain, qui defend la construction de
cette eglise, est cont^e I'ordre public, les
bonnes mceurs, et la prohibition expresse
de la loi, et une action pour forcer I'un
d eux a payer fa part d'une eglise construite
dans ces circonetances, sera renvoyee Mi-
chaud V. Levasseur, 19 IJ. L. 91, S. C. 1888.

VII. Recoukse ok Builders Em-ployed to Constkl'ct.

112. Los demandeurs no pouvaient, dans
1 espece, se pourvoir par voie do saisie-arret
dn-ecte en mainstierces contre les parois-
siens tenus de contribuer a la construction
des batisses faites par les demandeurs.
Mais les syndics pouvaient accorder aux
contribuables uno extension des delais fixes
par la loi, et la resolution des syndics
invoquee par le tiers-saisi en cetto cause est
legale. AUard & Les Syndics de St-Jean-
Baphste de Boxion, 30 L. C. J. 35, Q. B 1870

CHUECH FABEIQUES.
I. Authorization to Sue
1 13. Le bureau ordinaire dune fabriaue

pent autonser des poursuites pour le recou-
vrement des revenus ordinaires de la fabri-
que et pour I'obtention d'un titre nouveau.
Xes Cur^ et MarguiUiers de V(Euvre et Fa
brique de laparoissede Sle Annede Varennes

Ai}}^'
^^ ^^^^^ autorisation n'a pas besoin

dStre speciale
; mais une autorisation

generale de prendre des procedes l§eaux
contre ceux (jui sont endettes envers la
tabrique, sans specifier le nom de chaoue
debiteur, est suflisante. lb.

115. Le defaut d'autorisation pour appelerdacs une action de ce genre ne pout pas
etre invoque pour la premiere fois a I'audi-
tion de la cause en appel, (juand il n'a pas
ete mvoque dans le cours de la procedure etque les procureurs de lappelant n'ont pas
6te mis en demeure de produiro leur auto-
n8ation~5'm6/«, lo. que Tappol en tellos
matieres devrait etre autorise <l'unemaniere
tout aussi formelle que Faction (-n premiere
instance

;
2o. que le bureau ordinaire do la

tabrique pourrait donner I'autorisation re-
quiso pour cet appel. lb

CHURCH PEWS. 156

117. Le fait que cette somme a ete entree
dans la reddition de compte du marguillier
en charge, laquelle reddition de compte fut
soumise a une assemblee des anciens et
nouveaux marguilliers et approuvee par
eux, sans protestation de la part du contes-
tant qui etait present a I'assemblee, et que
ce compte fut ensuite approuve parl'eveque
ne coiistilue pas de la part du contestant
une ratification qui lui enleve le droit de
contester la legalite de la dite resolution,
surtout lorsque ce dernier a prealablement
proteste contre la dite resolution : d'ail-
leurs cette ratification d'un acte ultra vires
set ait sans valeur. lb.

118. Dans Taction pour faire declarer
nullo et illegale une semblablo esolution, il

11 est pas necessaire de mettre en cause le
marguilher en charge qui a fait le paiement
suivant la resolution. 76.

;(. :}

II. Powers of

116. Uno resolution d'un consoll de fa-bnque c'jcidant de payer a un des marguil.

S«n1„,""! 'r"?f
.d'argent, a mome les

deniers de la fabrique, pour I'mdemniser
d un pareil montant qu'il aurait ete con-damne a payer sous forme de dommages aun tiers, en consequence d'un delit piTr lui

*^T'"'?„5'^J^
I'oxercice de sa charge, est

nulla, illegale et ultra vires. Ferrasv LesCuri et Margtiilliers de V (Entire do. 'a.
puroisse de St. Isidore et al.. M L R '? S r
56, et 32 L. C. J. 176, Q. B. 1887.

CHUECH PEWS.

I. Forfeitueb of Rights in

119. Une clause, dans le bail d'un banc
dans une eglise, par laquelle il est convenu
que, dans le cas od le prenei r manquerait
'<e payer la rente de tel banc, avant le
premier Janvier, chaque annf e, en sorte que
1 ceuvre et fabrique fut obligee de poursuivre
en justice, pour en etre payee, le premier
serait dechu de pleiii droit de la possession
du banc, lequel rentrerait alors en la pos-
session de la dite ceuvre et fabrique qui
pourrait proceder a une nouvelle adjudica-
tion d'lcelui, n'aiitorise pas la fabrique a
vendro ce banc, si le preneur. sans demande,
ne paie pas la rente avant le ler Janvier
mais paie aussitot qu'il est informe de
1 iniention de revendre son banc ; et qu'elle
n'auwit ce droit, en vertu de cette clause
qu'en constatant un refus persistant de payer
la rrnte, necessitant une poursuite pour la
rocouvrer. Les Our€ et MarguiUiers de
I ceuvre et fabrique de Notre Dame des
JSeiges des Trois- Pistoles v. Belanaer, 14 K
346"886

^^" *** '^ ^^" ^'' "• ^^^' ^* ^' ^'-

^'

II. HiGllT.S IN

1 20. L'entree. dans les registres do la fa-
brique, du nom du concossionnaire, du nu-
mero du bane, de la rangee oil il se trouvo
et du prix de la concesaion, est un titre
Huflisant. Tremblay & La Fabrique de St
Irenie, 10 L. N. 82, S. C, et 13 0. L. R 26
S. C. K., 1887.

vt
.

XV. -0,

121. La mention du banc comme etant
dans une rangee autre que celle oii le oon-
cessio.inaire a possgde !o meme num^rn,
pendant les 20 ans qui en ont suivi la con-
cession, lie detruit pas les droits du conces-
sionnaire a ce dernio.r. Jh

122. La concession de plus d'un banc »umeme paroissien, faite par la fabrique aveo

i,
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le consentement tacite des fabriciens imi
n y objectent pas, est valable. lb.

123. Les enfants, aana distinction d'ace ou
de sexe, ont conjointetnent droit d'etre pre-
teres au dernier encherisseur pour la con-
cession des bancM cjui ont api»artenus a, leur
pere ou a leur oiere decedes

; mais que, s'il
ne 8 en preseate qu'un, il doit I'etr- seul.
Ibid.

124. Un reglement de la fabric, ue prohi-
bant la concession de plus d'un banc a lameme personne, adopte depuis la conces-
sion de deux bancs au pere. n'empeche pas ideux enfants, etablis dans It paroisse et ne i

possedant pas deja de banc dauH Pe-lise
'

d exercer separpinent, pour ohacun un° des i

dits bancs, le privilege qu'accorde hi loi aux I

entants d'etre prefer.^s au dernier encheris-
'

seur pour I'adjudication des dits bancs,
'

apres la niort (ie lour p^re. lb. \

125. L'un des deux defendeurs condam-
nes, en premiere instance, a donner la pos-
session d'une chose peutinscrire seul en re-
vision, lb.

126. L'action, pour obtenir la possessiondun banc d'eglise, n'est pas reelle, et le

d To" ^Ib'
'"""''"'^ ^" revision n'est
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CIRCUSES.

I. What are, see LICENSE LAW.

OF

CITIES AND TOWNS.

CHURCH TRUSTEES.
I. Personal Liability OF

127. Under the circumstances disclosed
by this case, the trustees personalh, con-demned in the costs. Trustees of St-David

mccim'''^''''''''' '^ ^- ^- ^^

CIRCUIT COURT.
L Jurisdiction of

128. The Circuit Court has no jurisdic
tion, except in certain exceptional cases, for

nwln"'"'"? ''^^'^«"^ '^''^ ^ seamen Em-ployed on steamboats of more than twenty
tons, or on other vessels of more than fiftv
tons, registered in Cmada and navigating

387;ta^Sr ^- - ^-^- i<^'r^- n'

129. La Cour de Circuit n'a pas iuridiction

Tl --l^-«t decider d'un? co'ntestati'o"

CIVIL RIGHTS -See CIVIL
j

STATUS.

I

r. GOVERNKD BY PERSONAL STATUTES.

, 130. La puissance inaritale, le mariage et
la capacite do k femme, sont soumis aux

^t-ttuts porsmnels, ,|ui sont ceux ..ui ontpour obiet essentiel et predominant, lea
personnos, et .jui ne traitent des biens
(|U accessoirement, et a titre demoyen pourattemdre le but .,u'ils se proponent. Mc-Namee Ix, McKamee, 14 R. L. 30 S. G. 1885.

CTVIL SERVANTS.
I. Pensions op

131. Lorsqu'un employe du service civilde la province de Quebec a ete mis a la re-
traite et que le montaut de sa pension a ete
etabi. par un ordre du Lieutenant-Gouver-
neurenGonse.l,le montant de sa pensionne pourra etre ensuite reduit, parce que
1 employe n'aurait pas servi le temps neces-
saire pour lui donner droit k la pension
accordee par I'ordreen.conseil, s'il appert
que, lors de la hxation de la pension, le
i^ieutenant-CTOuverneur en conseil conrais-
sait tous les faita relatifs au service de cat

Q B Tslis
'"^ ^' ^''""^**''' ^^ ^*- I- '60,

CIVIL SERVICE.
L Act respecting amended 54 VJ

Cap. II.

ou'm,i'v^*?'\.
'\^'"" tierssaisi, demandant

qu uno vente iaito par le defendeurau tiors-
saisi, pour an prix excedant S:m <oit i

d6clar6e null.., et. si elle decide oet^e con
testation,.! y a lieu d'obtenir de la fCr
Superieure un brefde prohibition ordonnanta la Cour do (;,rcuit >,t au contestant dans

|la cause de susnendre t-n..^" .irrt-i-^nr- '

Ja contestation. Dohe,/>/ v.' La 'hour d'» i

CIVIL STATUS.

j

I. Law which Governs
n. OpRelioibuses.
III. Proof op
IV. What is

L Law which Governs.

132. Sous les dispositions de I'aucien di'oie
i-angaia qui nous regissait avaat la mine entorcedu Code Civil et ,,ui sont lonrorLrif!"
aans la, t.oxe 8i,S v. C„ las pere et mere pou"vaeuten un contiMt de mnriage de loursen ants faire donation aux futurs ,'poux oua A -. .. nx .les biens ou do partie de biena
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COLLATERAL SECURITY. 160

CLERICAL ERROR.
i. In Fiat, xca EXECUTION.

<ju'il8 d6Iaisseniient a leur dec^s. McNamee
<k McNamee, 14 R. L. .30, 8. f. 1 885.

n. Ok Rei.uueuses.

133. Les roligiouses aospitulieres de St
Joseph de rU6tel-Di<-u de Montreal, peu
vent etre tpmoiin, ot ipjo, dans certains oas
la cour i)eiit jiermettre do le.s fair.- examiner
par un commissaire enqueteur. Keligieusea

ft*24trj.:i8t/""^"^
n7..^an-,J8

137 The word " clerk." i,. article 20,>.^ ^

ltrav.i«riu'''"'°'
'^'''"''^' * commercial

"I- 1^«"'>'- OK ?„7hfXl'r.-f:"!;?_!!r.»^^° .required

CLERK.

I. Includes Commekcial Traveller.

Q*u i"
e^''""'' de baptfime suivant " This

8th day of October 1801, were baptized the
following children of Alexander Fraser of
Kiver du Loup and of Angel.c Meadows, viz

:

i7sf a'',

""?" ^^^ -''"i day of December
kI iVnn®'"*",'^?';

''°''" o" t'le I'th Novem-
^f I . ?!,m

*^ Marguerite born on the 10th
ot July 1791. Alexan ier Sj.an.on min. Alex.
fraser father, mother not present. Malcon •

J<raser vvitness, John Munro, Peter Fraser 1

witness," fait selon toutes les forma-'
lites requires par les lois alors en force, I

prouv« la possession d'etat, de Marguerite '

fi,?'^;'
.^"'e de I'opposant Jones, comme

hlle legitime de feu Alexander Fraser etAngehq .e Meadow.s. Fraser & PotdioL 13
«. h. I h. C. 1884.

iJ,^^'
^",v®'"*^" des dispositions de Particle

JbJO. C, loraque I'acte de celebration dumanage des pere et mere n'est pas produit.
et quil existe des enfants issus d'eux, etqu Us ont vecu pubiiquement comme mari
et temme, et qu'ils sont tons decedes, la le-
gitimite des enfants ne peut etre contestee.
sous le seul pretexte du defaut de represen-
tation de lacte de celebration, toutes les
tois que cette legitimite estappuyee sur une
possession d'etat qui n'est pas'contredite
par lacte de naissance. La Cie de PrSt et

olor^°i ^'^^<^'^ V. Chrvalier, 16 R. L.
i^^) Q. B. 1887.

in tv,„ *
-- .w.,.^v.„ „cn- uiso requiream the .store of his employer containing thegoods on which the privilege is claimed.

Uyneman, M. L. R. 1 S. C. 191, 188 .

Ilarr;

CLOTURES.

,

^" OT^?,'X^,i"^ PK()PRI};;taiRE8 Voisinsvow SERVITUDES, Fences.
"'"^^s,

II. En Fil de Fer Bardeli:;.

tfn!f^^
Une pernonne qui construit une clo-ture de ligne en fil de fer bardele, dans unvillage mcorpore, est responsable desaccidents qui peuvent resulter des defautsde la dite cloture, k un cheval en paturage

29^L.^cT^^5?"c.Tr885^^^^^"''''^''-'^'

CODES.

T /•InterpretationLEGE OF Crown.
OF, see PRIVI-

IV. What is

136. Pur etat civil, on comprend la condi-
tion d une personne qui determine la posi-

COLLATERAL SECURITY.

tion quelle occupe dans une famille, ot r/m^Lpar capacite, on comprend rhabilife i nn«. -BANKS.
-,—-.- —„„j^^ v.ai,:, uno lamme, ot

par capacite, on comprend I'habdite a con-
tracter, a disposer, a donner ou recevoir
soit par acte entrevifs, soit par testament.'
fcNamee v. McNamee, 14 R. L. 305, S. C.
i 885.

I. Applicatjton op

tjtVv?^^^^ ^^^ Notes Given
xJlLLS, «sc.

III. Deposited in Bank.
IV. Duties of Holder of
V. Liability of Holder

AS, see

OF, «ee

OF, see

CLAIMS.

I. In IN80LVEVCY, See INSOLVENCY.

CLERGY.

1. Kemunkration of, see TITHES.

VI. Prescription op Claim

VIII. Return of
IX. Rights op Pledgor
X. Right to Retain

ra^tie."'"''^^^""'''
«««action en qa-

1. Application ok

j

139 On the 8th of August, 1888, W Jmade his promissory note for $792.67 cava."

I

ble four months after dat. to the orde^r ^n;
i

J. J., xor tue Hcoommodation of th.j lattorwho agreed to pay the said note as if he had

1 }" e
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been the maker. On the 23rd Auauat 1888 ; . , «the said note was endorsHd bv J j JSit ''I'iS-^""^

^

Srred J"w 'w 3rcJ''"%"'- ^- "•'*"^-

C-'«V^.« -rd 'i^tot:r ?. ? Tt

rlty /nd in"vn-tt"ofTa ," Sut '\^,r^^°-

162

McShane, 16 R. L. 682, S. C.

VI. PRESCHIPTtON OK ClaI.M.

-'loaded a settlement bv inisf^v'nS'
i

long since p.'e.scr,bed-4'r hat Hi. T.l

therefore'^ h-; pie. S^rl.
P'-''Pe''ty. -"d

^ine.&£.F^^£rir?fe

VIII. Return of

faire a son gtrant^l?
''''"^"^

'1" elle fait

transport est illej,] rt r " ' I'l^i^'l'^e ce

IX. Rights op Pledgor of

red'l.tl.t'tv^ofSC^''" *™^
a rlAhf fu„ 1 1

•'^ conateral securitv for

tra.'fL*ed ttf/rl^ ",e obli,atioV:'o

knowledge o^al the fl".'?'..^^'''
''"'^

,full amoLt^Letoff^onS d^ 't^iS^

i4n T ._.-... . „ ,
"fnount received hv hJrr, ;„

un'ctttttL'l!oSi\"u\'o^rd"^'"^^^
vernenent pour Xnti, iv - ? *^" i''""'

recover the amount receive'd" bv him-

J- iv. - S. C. 470, and 10 L. N. 87, 1886.

X. Right to Retain.

IV. Duties OP Holder op
141. Une banquft, cul rfimit „«

qui sont eovoves effi" ''"""aissement

ment de sa dX Poursuit en paie-

i

re9u, comme urodnif a^
^jueiiea

^celui,uiavatstintx.X'

A.Utr '" "PP^'*' *" ^"P"'"* C«"t refused see

sans Suae rlservr'^
''?'' ''°° '^^biteur

collaterales n'aS 'de 1« f"'^
S^™°"«8

assurer le monUnt V« .'^*^"'''^'^«P°"'
^-r, & i>.rari3 r L.^27r^rs9:

COLLISION-;See MARITIME
LAW.

COLLOCATION.

JfJlBPoRT OF, «ee DISTRIBUTION.
(1) In Supreme Court.
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COLLUSION.

I. Evidence of

146. In determining whether a deolara-
tioT was made by a garnishee fraudulently
and coilusively, the principle applicable i.s,

that it is only when an act operates a
prejudice to legal rights that the motive
can be questioned, and it is only a party
who has been prejudiced that is entitled to

complain. The facilitating of leg il remedies
by a debtor in favor of his creditors does
not amount to frauilulent collusion. And
in the present aae there wis sufficient

evidence of the indobtednejs declared by
the giiniahce, apart from the existence or
validity of the lea-<e refrfrrel to in the case.

Fairbanks & 0' Halloran, M. L. R, 4 Q. B.

1()3, 1888.

COMMENCEMENT DE PEEUVE
PAE ECEIT— FoM- EVIDENCE.

II ii

COMMEECIAL AGENCIES.

I. Liability of

147. A written communication, containing
information of a defamatory nature may be
joined in the same complaint with state-
ments of verbal slander. The Bradstreet
Co. V. Garaley, 29 L. C. J. 330, and 31 L. O.

.J. 292, Q. B. 1887.

148. Where a mercantile agency publishes
statements concerning the credit and stand-
ing of a firm or individual, which statements
are found to be incorrect and unfounded,
and the credit and standing of the party
referred to is thereby injured or endangered,
such agency will be condemned in damages
although no serious pecuniary loss has
resulted from such publication. lb.

149. Such statements will not be consi-
dered as privileged, especi'dly when they
are communicated to persons having no
interest in the standing of the person or
firm in question, and there is want of rea-
sonable care in ascertaining the truth or
falsehoo i of the communication, or the
statements published are in excess of the
information claimed to have been received
by such agency. lb.

150. C. purchased from G a mercantile
agency business, which ha 1 been carried on
by G for several years, who at the time of
the sale handed over toC a book or registei'

dated .January 1885,which registf'rconta\ned,
a large number of names with their bjsine.ss

rating. In.June 1887, C issued a n«w register
in which he inserted the name of S with the
rating 3, which was that given in G's register,

the register to mean " inquire at office,
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" does not pay punctually." On or about the
13th February 1888, S having given an order
for goods, which was not filled on account
of the rating given him by C, requested him
to change the same immediately, which not
having been done, S brought an action
against C on the 2.Jth of February. to recover
$5,000 damiges for siid fulse rating, and on
the 27th February, C issued a slip of cor-

rections in which S's rating was altered to
" pays punctually and deemed worthy of
credit." (J plealed want of malice : that the
rating was corrected as soon tis the error
was discovered : that S's credit was so good
that he suffere I no damage, and that the
infor.uation contained in the register was
confidential, and the publii; knew nothing
about It

—

Held, that C was responsible to S
in damag-'s for the false rating contained in
the register issued by him, and as mercantile
agencies do business for their own profit,

they must also do it at their own peril.

Steel V. Ghaput, 32 L. 0. J. 324, S. C. 1888.

151. In preparing a report such as that
complained of, as to the business standing
of any person, groat diligence by way of
enquiry may di'oiinish but will not bar an
an action of damages should the report
prove to be false. lb.

152. The information given by C through
Slid register to his subscribers Wis not
privileged, and want of malice in giving
such information was not a defence
against damages. lb.

153. Where an inj iry is done to a person
by giving false informaKion concerning him,
the parly giving such information cannot
exonerate himself by the pretension that
the communication was privileg^rl. Dun ii

Cassette, 33 L. C. J. S4, Q. B. 1889.

154. But in this ^ase the evideofe does
not show that daoiages to the a aount of
$2,000, awarde I by the Court bek)w, had
been suffered by Plaiouff, and the Court
would thersffore redaee the amount of
damages allowed D^ewkimt to |50'J (I). lb.

COMMEECIAL COBPOEATIONS.

I. Constitutionality op tax on, see
LEGISLATIVE AUTHORITY.

II. What ake

155. The Act 45 Vict. (Q.) ch. 22 applies
only to commercial corporatiiins

; and
persons associated as underwritei \, but not
incorporated, are not subject to he taxes
imposed by the Statute in que: ,ion (2).

Lambe es qtial. v. Allan et al., M. L. H. 4,

.S. C. 394, 1888.

(1) On appeal by the Plaintiff to the Suprerai
Court tliejudgmeut of lirst instance awarUinjj |2()00
was itsttored.

(2) Coniirmed in appeal.
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COMM '^RCIAL MATTERS.
I. What ahk

I.IO. Held, (ivvercing the judgment of tlie
Court below), thiit ii covenant to tell and
deliver hetuh ck-baik i.s a coniniercial
matter, anri can be i)iov< d by oral teKti-
mony, notwithstanding Article 1233 of the
(.'. C. Fee V. Killelt, 10 I.. N. 186, S C U
1886.

' "

157. Lecontrat iiour la construction de
I'entourage (avec couronnenient en granit)
d'un lotde cimeiieie,|)ar un marbrier ([ui en
fournit les matei'i<iux, est un contrat com
mercial et un louage d'ouvrage et non une
vtnte, et il peut etro juouve far tenjoin
meme lorsqu'il excede f5U. Morgan &
TumbuU, 14 Q. L. K. 121, ,S. C. 1888.

158. L'usago d'une patente pour des fins
de fabrication (manufaUiring purpotes) est
une aflaire comnierciale. JDery & UameL 1

1

Q. L. B. 24,Q. B. 1884.

159. La vente de meuble,=, faite par un
c( uimer9ant, est, d'apres I'article 2260 parag.
.), 0. C, une vente commerciale qui peut
etre piouvee par temoin-. Gaqnon v. Bris-
se^^e, 14 R.L. 164, Q.B. 188.5/

COM. MERCHANT. I6f,

un autre district, no peut lea saisir-revendi-
quer entre les mains de ce dernier (lue par
action prise devant le tribunal de son do-
micile

;
et ai>r^.s rembour.sement des avances

laitos pfir ce dernier sur les marchandises.
^wrdcau V. Cassih, 15 (i I.. H. 258, S. C.

COMMISSIONERS

SCHOOLS*"^*'^^'^"°°^^' '^^ COMMON

COMMISSIONERS COURT
I. Judgments by

.

162. A judgment rendered by a Commis-
sioner for the trial of small causes, who can
neither read nor write, is null. McCormick
V. Loiaelte, 11 L. N. 413, C.C. 1885.

^pj^J^-^u^iSDicTioN OP, see JURISDIC-

COMMERCIAL NAME.
I. Right to

160. Le nom ou la raison sociale d'un icommer9.nt est sa propriete exclusive, et
celui qui prend ce nom, pourra en etro em-

Tl 2^?^iwS" ^«" '^' ^'•''^*^*-''. 18
I

163. La Cour des Commissaires a jurisdic-
tion pour faire emaner une saisie-arretapr^s
jugement, pour le montant d'un jugement
rendu par elle, en capital, intergt et frais.meme si le montant totHl, parl'addition des
Irais et des interets, depasse $25.00. Robert
& Laporte, 18 R. L. 612, S. C. 1890.

COMMERCIAL TRAVELLERS.
OF, FOR Salary, see

I. Privilege
CLERKS.

COMMIS— F.5»' MASTER A :,D
SERVANT.

COMMISSION.
I. Op Agent, see AGENC""".

COMMISSIONERS FOR EREC-
TION OF PARISHES.

I. Judgments op

164. Le jugement des Commissaires pour
1 Erection civile des paroisses et la construc-
tion des eghses eonfirmant Telection des
syndics ethomologuant le idle de cotisafion
tan par les syndics, est ud jugement iudi-
ciairn ayantentrn les gyn ics et les pe sou-
nes portees au role la force de chose jugee
Les Syndics de la paroisse de Ste-Cun€gonde
V. Ferie, 10 L. N. 20, C. C. 1886.

COMMISSION MER(. lANT.
I. Rights of

J61. Le proprietaire de marcu, ndises Quiles consigne pour vente a un tacte:,^ dS

COMMITMENT.
I. Legality of, see CONVICTION.
165. Dans I'e.spece, le defaut de mention

ner une somme spe.ifique dans le uiH„datd emprisonnement '• commitment " pour les
trHis darrestation a de transport a la
prison, rend le mandat illegnl. Regina v.Poulrn, U Q. L. R, 54, Q. B. fsse.

"
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COMMON SCHOOLS— »SVc Act to
Amknd Tiir, Law HKfiMXTiNcj
Pum.IC INHTKIK'TION, Q. 54

Vic, cap. 21.

I. Action Against Secretary Trea-
surer.

II. Action «y Commissionkks.
III. Appeal from Commissioners.
IV. Appeal in Matters op
V. Authorization to Sue.
VI. Contestation of Election.
VII. Dismissal of Teachers.
VIII. Duties of Commissioners.
IX. Duties of Secretary-Treasu-

rer.
X. Powers of Commissioners.
XI. Powers op Wardens.
XII. Rights of Regisseur.
XIII. Rights of Teachers.
XIV. School Taxes.
XV. Visitors.

I. V^TioN against Secretary Trea-

!'S-. Axi action by the Superintendent of
Idf.' aibfi does not lie under s. 22 ot 40
Vn: :ap. '2'>

((M, against the secictaiy
tre»viUj>;); of a school municipality, alter he
has rendered his account, anil ti'ie account
has been approved at a regular meeting oi'

the ratepayers and also by the trustees.
Ouitnei v. Normandin, M. L. 1{. 1 (). B. et 8
L.N. 11,1884.

167, And even supposing that the action
by the Superintendent in this case could be
regarded as an action instituted under sect.
36 of the above-mentioned Act, and sect. 19
of 41 Vict., cap. 6, the action would not lie

until after the trustees had been duly put
in default to bring such action, and had
refused or neglected to do so. Ih.

II. Action by Commissioners.

168. Iln'est pas necessaire, pourdea com-
missaires d'ecole qui poursuivent, d'alleguer
dans leur declaration, et de produire avec le
rapport de Taction, Tautorisation de pour-
Buivre, mais il suffit de produire cette
autorisation, lor8(iu'objection est faite de la
partie adverse. Commissaires d'EcoIe de la
P. des Sis. Anges v. St. Hilaire, 19 K. L
475, Q. B. 1888.

III. Appeal prom Commissioners, see
Tremblay & Les Commissaires d Ecole dc
St-Valentin, 31 L. C. J. 260 et 12 8. C. JKep.
546, 8u. Ct. 1886.

169. L'appel au surintendant d'une deci-
sion des commissaires d'ecole, sur le chan-
gement demande du site d'uno maison d'e-
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cole, doit i'tio approuve jar trois visiteura,
et rajipiobation, donnee jiar des visi-

teuis a autre ohosi que ce que Hpecialement
deriinnde i>ar l'appel, ne pent pas 8upj)leer
A rautorifafiou qui manque a celui pris, ni
le regularini r. Martel ii leu Commismirea
d'Ecole (le UlRayvwnd, 14 Q. L. K. 148. S.
C. I!-><S.

j70. L'autorisation par trois visiteura, re-
quise pour c(!t appel, n'a pour but de ne
permettre ce recours quo dans des cas gra-
ves, oil ces visiteurs croicnt que Ton a de
justes raisons de se plaindre ite la decision
des commissaires

; et, lorsque les com-
missaires cor sentont eux-memes a un appel
et a la soiimission au surintendant de la
(juesiion que souleve l'appel, I'approbation
des visiteurs n'est pas requise. lb.

171. Le surintendant pent, sur un appel
de la docision des coniniiseaires refusant de
changer le site d'une maitou d'ecole, or-
donner la division de Tarrondissement oil

elle se tiouve et la construction d'une mai-
son d'ecole dans le uouvel arrondissement
ainsi forme. 76.

172. Quoique, en general, les decii^ions du
surintendant, sur let- matiores lelativea aux
constiuctions do nnison d'ecole, change-
ments de leur site, et divisions d'arrondis-
sements, que lui soumettent les commis-
saires d'ecole, ne valent que comme con-
seils qui ne lesobligent jias, celles donnees,
sur appels aux(iuels concourent les com-
missaires, sont ol/ligatoiies et ne peuvent
etre changees ou modifiees (jue par le suiin.
tendant. lb.

173. La sentence rendue, sur un appel
defere au surintendant de Tinstruction pu-
blique, dans les cas prevus par I'article 2055
S. 1{. (i., qui a ete porto sans I'approbation,
par ecrit, de trois visiteurs autres que les
commissaires et les syndics d'ecole de la
municipalite est nuUe. Langevin ic Les Com-
missaires d'Ecole pour la municipals de la
paroisse de St Marc, 19 H. L. 301, t^. B. 1890.

IV. Api'kal in Matters of

174. Appeal under the Municipal Act, to
set aside the election of school commission-
ers, held on the 5th July last. Security had
to be given for the costs of the appeal, and
sec. 352 required notice to be given of the
security, at least ten days before the pre-
sentation of the petition to the Circuit
Court. The security was given on the 21st
July. The petition was presented to the
Court on the 28th .July. The Kespondents
made a preliminary objection to the petition,
that ton days had not intervened, and the
Court maintained the objection and rejected
the petition. Bissau v. Sulvestre, 9 L. N
313, C. C. 1886.

V. Authorization- of Action for
School Taxes.

175. La copie d'une autorisation, ou la
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dateetlaoonuKKition de I'aweiublt.o quiladon.uH occui,ent le haut d'une feui 1< Ido pa,.,er a laquello ,.-t annex,', par un do
868 c..n,s, un p.Uit nmiveau do p, p er po

°

tant uiio resclution cortifi.k- vraie covie Z
ton.„nt la pour.uito du delen.l^f./fo ^ZCO «at.on., e« uno pr,„.vo suffi.Ante , e

pour cot.«at,on d',Voie centre le c'leremlela-taMiuU J,, (/(.v.v«n/,«,/e ,|uant a ce dernier
^«.y<f «eule,nont). Le. Cummissairf -
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IX. DUTIKH
HUBKR,

OK Hechktaky . Thka-

a;

VI. Contestation ok
CoMMIHHIONEKiS.

Election or

Vict., e. J9, 8. 2, et Ifs articIcH 346 et sendu Code Municipal, les contestationsdSt.ons de com mi.saires d '^coles tloivon t r'tre
pontes devant la Cour de Ci-cuitou la Courde Magistrats, qui ont uno jurislict on
^'^^'i^'«jve en ces nmtieres. MetZ & Tru

m. Partant le recours par Iiref dft n„n
warranto etabli par 8. R. B. C, c 15 s ^40

abril'T'"^""" '^ '^"^^ fon;tio;.a%st

178. Mdme si ce recours existait encoroconcurremment avec celui mdiqu^ par alo. nouvelle, la siniple election des d61endeurs comme conuuissaires d'ecoles sansquUs se scent inmiisces dans I'exercice detelle charge, ne donnerait pas lieu IlWnation d'un quo warranto (C. P. C. 1016) /6,

c{paht6 scolai.o qui a ete do,stit,"f l" "a

ter les archivo. ot objnts dont il otuit .U^?o.*<it.ure Chez .son successour, lor.squo ce lern.er domeure dans la m„ni,.ip,?,it' voi ineetn'apas de bureau dans la niunicin li f

s:r6.,;^"s: '"""""" ''''''-^

!

8-' Mais il est tenu de remettro cea

osque
1 occasion lui en est offoi'to, v. elorsque le suocesseur se piesonte cho/ Ini

I

IJire. la destitution A deul re,M os, con.me
t n cette cause, «t sa negligence de leS

I ^i'""«
ouyerture a I'actio.ien denmndo de

I

'^"^y Prevue par I'artido 2199,8. K.Q Z
383. Ce dernier article perniettant ,U

' conclure dans une mfme aoLnT i m,e1ldetendeur soit condamne a (lire cettn

""s'le'^trlbr^^'"
'" P^"""*^ ^' "''-'

e

ueini^re imrtie des conclusions, acrorder

X. Powers of Commissioners.

VII. Dismissal ok Teachers.

mn,!f ]'' •
'.
* '^' P°"'' terminer I'engaee-raent d un instituteur, ,loit etro .lonnf,mrle secretaire, conforuiement a une resolut on

lutioreTrr^'
''

'
"'''^"^ •^^ '^^'^^^o'ution, et de la preuve que I'avis donne ate signe par le secretaire, I'engngement

1.. 84, y. B. cW 15 Q. L. E. 226, 1888.

VIII. Duties ok Commissioners.

du^SaSt"o'''>''i'''°t'*'°"'
'^^ ^^ ««««o" '

'

\h-r A,?\r- -^ '^^^^ «iatuts de Quebec del«/6, 40 Victoria (art. 2055 S R O 1 1» =,?
•ntendant de I'Instruction Publiqu': a noseulement e droit d'ordonner aux commis^aires de faire une chose qu'ils refS d

STeutnft-'^"''-^''^^"-"-"^^^^^quiis veulont aire, mais encore de leurordonner de faire qnelqu'autre chose onmpport avec la demande qui leur est faite

184. Lopouvoir de supprimer un xrmt,

daifdfi'lli?,'^?
P'5 '^'"^P^^ ""^ surinten-oant de

1 education des decisions des commissaires d^cole dans los cas ou ceux cfo^texe.ce a discretion que leur laTsse li l"

coSii^bleT rr' ""^ '^-andi^t'

tendant doit etre renvove la flifa oLf
etant illegale. 76.

"'^°^^> '^ «'te sentence

a.;£alJX^-^S,ri^XS^

rn.me s?ye's^^omt;iys;Tr:;'^l:T:„'^?a:f
r-

sentsen a sembl.e reguliere, lornqu'e I'^xa"men des compt.s a ete fait par le "urintendant, SI le Secretaire Tiesor ier de. Tl f « .^
mis-aires e t present et.i i? T ''?""
n^i- ,

r'^'-^"'', ei hi les COnimiSvn rwaont eu hvisdu jour de cot ex mei /7r>
ifiis.-ajres a Kcule de Sf Germfin. .1^ t>-

-^02^iyron<iiu,r,RtZ:'SB%f4-

nnis ei Jimites hux ca> p ^vu. ,,,„. !.
-Oduhatutdo Qu.l.ec, 4U v/ctoetpar les sections 16 et 19 du

lt> de I acte en dernier lieu men

' -^c on
cli. 2l'

tut de
section

16 per.
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met le recouis par voie d'arbitrage de-
vant le Surintendant auquel toute jurisdic-
tion est donn6e en la mati^re, et les autres
dispositions n'admettent Taction civile, de-
vant les tribunaux, que sur I'initiative du
Surintendant qui pout la porter luim^me,
apres avoir mis les commissaires d'ecole en
demeure d'exercer ce recours eux-memes,
et, a leur defaut da le faire, apres tellemise
en demeure

;
et les commissaires d'e-

cole qui n'ont pas ete mis en demeure, par
le Surintendant, de porter une action cor.
tre un secretaire trisorier sortant de charge
sont incompetents pour se porter deman-
deurs dann une telle instance. Les Com-
missaires d'Ecole de Kamouraska v. Lan-
glais, 11 Q. L. R. 379, Q. B. et 14 R. L. 145,
1885.

'

189. Under 40 Vict. ch. 22, s. 11, the
Superintendent of Education for the Pro-
vince of Quebec, on an appeal to him from
the decision of the School Commissioners of
St Valentin, ordered that the school district
of the Municipality of St Valentin should
be divided into two districts with a school
house in each. The School Commissioners
subsequently decreed the division, and a
few days later, on a petition, "^resented bv
ratepayers protesting against 'the division,
they passed another resolution refusing to
entertain the petition. Later on, without
having taken any steps to put into execution
the decision of the Superintendent, they
paased a resolution declaring that the
district should not be divided as ordered by
the Supermtendant, but should be re united
into one. In answer to a peremptory writ
of mandamus, granted by the Superior
Court, ordering the School Commissioners
to put into execution the decision of the
Superintendent of Education, the School
Commissioners (Respondents), contended
that they had acted on the decision by
approving of it, and that as the law stood,
they had power and authoiity to re-unite
the two districts on the petition of a majority
of the ratepayers, and that their last
resolution was valid until set aside by an
appeal to the Superintendent—ifeW, (re-
versing thejudgmentof the Court of Queen's
Bench), that the Commissioners having
acted under the authority conferred upon
them by C. S. L. C, ch. 15, ss. 31 and 33,

'

and an appeal having been made to the
Superintendent of Education, his decision
in the matter is final (40 Vict. ch. 22, s. 11),
and can only be modified by the Super-
intendent himself, on an application made

let piomigsoire, pour une dette due par les

commissaires, sans une autorisation speciale
k cet eftiet. Letellier & Les Commissaires
d'Ecole du Township de Oucatcliouan, 16 R.
L. 449, 1888.

XJ. PowEiis OK Wardens ok Dis-
8ENTiN(j Schools.

191. Les syndics des ecoles dissidentes qui
ont fait vendre, par la corporation munici-
pale de comte, un immeuble, pour le re-

[

couvrement de taxes d'ecole, peuvent inter-

venir dans une action petitoire, intentee
par I'ac'judicataire contre le detenteur ac-
tuel de I'immeuble, pour arreter la pour-
suite de I'adjudicatairo et pour prevenir
une action on garantie, lorscju'ils reconnais-
sent que, par leur faute, la vonte municipale
estillegalfl. Brunei v. Davidson, U) li. L.
175, S.C. 1888.

XII. RioiiTsoK REoia.sEin,

192. La charge de Regisseur, etant une
charge publique, est gratuite ; et la somme
reclamee pour la surveillance a la repara-
tion d'une inaison d'Ecole n'est pas payable.
Fournier v. Les Commissaires d'Ecole de
Ste-Marie du Monnoir, 32 L. C. J. 326, C. C.
1888.

193. La somme reclamee, pour avo\' pre-
pare les specifications et la repartition, est
payable paree que ce n'est pas des devoirs
du Regisseur. lb.

XIII. RioiiT OK Teachers to Notice
OF Dismissal.

194. LTne disposition, contenue dans Ten-
gagement d'un instituteur, fait dans lecours
de I'annee scolaire, pendant laquelle il en-
seigne, qu'il liiissera I'ecole a la fin de I'an-
nee, sans qu'il soit necessaire de lui donner
I'avis de deux mois requis par le Statut de
Quebec, 35 V., ch. 12 s. 7-, est nulle, et

to him under 33 Vict, cli." 25, s. 7 ; and
therefore, that the peremptory mandamus,
ordering the Respondents to execute the
Superintendent's decision, should issue.
Tremhlay & The School C'^^K^nissioners of
St Valentin, 9 L. N. ''

,, „»id 12 S. C. Rep
546, Su. Ct. and 15 R, h. 18, 1886.

190. Le president et secretaire des com-
miasaireR d'Ecole d'une srsunicipsiljtp sco-
laire n'ont pas le droit de consentir uu bil-

oi les Commissaires le renvoient a la fin de
I'annee, sans lui avoir donne I'avis requis
par la loi, ils seront respontables des dom-
mages souflTert par I'instituteur, et conais-
tant dans la difference entre le salaire an-
nuel de I'instituteur et le salaire qu'il au-
rait pu gagner s'il prouve qu'il aurait pu
avoir une autre ecole ailleurs. Les Com-
missaires d'Ecole pour la municipality de
canton de Tingwick dans Ic comt6 d'Artha-
baska v. Walsh, 16 R. L. 34, Q. T>. 1887.

195. Un instituteur qui n'a pas re9u I'avis
de deux mois exige par la section 7 du ch.
12, du Statut de Quebec, 35 Vic. (Statut
Refondus, art. 2028) et qui est renvoye a
I'expiration de son engagement, a droit a
son salaire pour I'annee suivante, et les
commissaires ne peuvent se decharger do
cette obligation en lui oflFrant une autre
ecole. Les Commissaires d'Ecole & Canfield,
18R.L. 297, Q.B. 1889.

X'V. School Taxes.

196. Lea commissaires d'ecole peuvent,



m COMMON SCHOOLS. COMMON SCHOOLS. ,74

18 OK DlH-

apres 1 expiration de- delais inili.iijes n'lr la
loi, autonser la confection de.s ioies de co-
tisatioijs, et ce.s roles ontrent en viuueur
sans autre fonnalite, tronte jours apr?s I'a'
VIS do leur depot. Les Commissaire.i d' E-

in '^fJi
^"'^"'^ '^ Cr^peau, 1 1 (i.L. R. 119,

197. Une ferme dont tous les revenu.s
sent employes et consommes, dans unemaison d'education, mais sur laquelle il n'v Ia aucune ecole, est exempte de taxe des
ecoles, sous les dispositions de la soc 13 du

'

ch. 16 du Stat, de Quebec de ISO',), :i-> Vict

pahtg du village de St. Gabriel v. Les
Sceurs de la Congr^galion de Notre-Dame
deMontrgal, 15 R. L. 40t), Q. B. 1885.

198. Us arrerages de taxes scolaires im-posees sur un immeuble ne peuvent otre re-clames que du proprietaire, de Toccupantoudu posse^seur aa temps de I'imposition de
la taxe,etlaoquereur subsequent, ou tiers
detenteur, ne pout etrepoursuivi par la voie

in*^^'"" P«'-«<'""«"o> I'oar le recouvro.ment des arrerages anterieurs a sa nossession et a son droit de propriete ;_En suppo.sant qu 1 n'y ait pas lieu, sous 'empire desloisde I'mstruction publique, a une poursmte hypothecaire contre le tiers detenteurk raison d;arrerages de taxes anterieures 1sa possession et a son droit do propriete cesI0.8 (40 Vict., ch. 22, Sect. 13, pp 20 et' 'M)prescnvent un mode sommaire de prele^erla taxe et d'atteindre I'immeuble, qui 6quTvaut, quant k ses effets, a Paction hypothe-
caire. Les Commissaires W Ecole dilana
c! a'l885

'''^"'^ V. Murray, 14 R. L ^87,

199. Et le proprietaire ou tiers detenteurd'un immeuble n'est pas non plus ten Z-
conS'r'"*^'^!^'''^'^

''« ^'^^^^' inten 6econtre le proprietaire precedent pour le recouyrement des taxes anterieures a la pos-session et au droit de propriete de ce Sdetenteur; ces frais suivent 1« rang du priv.legeattach6 aux taxes mais le^rvifin existe que sur I'immeuble taxe. 76. ^
200. Un catholique romain, proprietaire

I

e terrain dans les limites d'une^municipa!

oui .Z "'^
*^r*^

^^^ ^*=°'«« dis.sidentes,
qui est taxe par les syndics des ecoles dissidentes en contravention aux sections SetSS. du chapitre 15 des S. R. B. C, et nuipaie cette taxe, par erreur, pent repeter en

J^es Syndics de la minority dissidente de la

"aTc! a Im ^^ ^'""''' ^''"'"'"'' '^ ^^-
^"

^01. Une terre distincte du terrain surlequel sont construits I'eglise, le presbytdreet le cimetiere, appartentnta la fabr Jue etppssedee par le cure, a la charge par lud'exonever les paroissiens de I'obligat on do

feTdin/' '»'«"^^«'r-
lepre.s^,ytereet|

je„ a.p.,n, eea curialos, est «uiette aux'taxes scolaires. Les Commissaires de Va-rennes k Thiberge, 18 L. R. 61 C. C. 1889

XV. V18ITOK8.

202. r^ pr§tre n'est visitcur dm ecolenque
. ans la municipalite ou il reside et unappel au Surintendant de l'In.s[ruct^n Pubhque, ROUS I'art 2055 S p ,""''''<'» ^U-

rapVrpbation,"ti•:L^d^ tis^Ste"^^^^

451, Q. B. 1890. '
'""'*

^O^^lll^A^VTP. DES BIENS-Foir
MARRIAGE CONTRACTS.

see

COMPANIES, JOINT STOCK-«eeAct RESPECTr.vci the General
lowERs OF Joint Stock
Cos.,Q.54Vic.,Cai>.35.

I. Amalgamation op

aJainst™"'"''^^^''''"^^ may Proceed
III. Authority over

ANCE^''^'^'
''''° N°^=«' »«« INSUR-

V. Books op

mIster.'&c!''^ °^ Manager.

VII. Dissolution op
VIII. Election of Directors
IX. Foreign.
X. Forfeiture of Charter.
XI. INCREASK OI-' Capital.
XII. InsOL^'KNi. Y OF
XIII. Liability of
XIV. Liability op Directors.
XV. Liability of Promoters
XVI Liability op Shareholders.A VII. Liquidation of
XVIII. Powers of

OIL !^REGirT°o'
''°^^«'^"« '"^ ^^^^-

XX. Registration of
XXI. Subscription.

I. Amalgamation.

ailway company was fixed at three bv aspecial statutory provision, and Te 'company was subse.juently amalgamatedS
ZtrJTT'^ ""'^ •* ^-^ provided by
I f "* auialgamation that the board ofdirectors of the amalgamated comDanvBhould not be less than five nor more than

or^^!;^irr-^^-?yehan^:;
I-vision. making thr^r^ll^lo^^aSr
continued in force. Fairbanks & O'HMoran, M. L. R. 4 Q. R. 163, 1888.
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II. Attorny Ge.vkrai, op Province op
QUEIIEH MAY PR()C;EEI) AOAINST, UNDER
91)7 O. C. we CORPORATIONS.

III. AUTHOHITY OVER

204. Tiiat qu'iin chemin de fer provin-
cial, (jui ne doit pas etre race trde a uii che-
min de fer federal, lie IVst paa de fait, quelle
que soit a ce sujet linteiition ilo ses pro-
moteurs, il reste sous I'einpire d i Statut de
Quebec. Rni/ v. L'l Compa'/nie dt c/iemi.n
defer de QaSbec, 14 Q. L. R.'2.55 ,S. U., 1888.

V, Books of

205. Le secietaire-tresorier d'une compa-
gnie incorporee pur lettres patentee, sous
le grand scenu du Canada, et souinise aux
dispositions du chap. I19des Statnts Revi-
ses du Canada, peut etre contraint, par
maiidamun, a exhiber les livres de la com-
pagnie a I'un des directeurs d'icelle, no-
nobstant I'ordre des autres directeurs le ne
pas lui communiquer ces livres. Ritchie it

Mackay, 33 L. G. J. 296, et 18 R. L. 406, S. C.
1889.

VII. Dissolution op

206. Quoiqu'une compagnie incorpor6e
ait cesse de faire des affaires etde continuer
son organisation par Teleotion de ses direc-
teurs, les creanciers de la compagnie n'en
ont pas moins le droit de faire executerleur
jiigement centre elle, soit par voie de tiers-
saLsie ou autrement. Hughes k Lalunde, 18
R. L. 205 S. C. R. 1889.

VIII. Election op Directors.

207. L'election de directeurs faite a une
assemblee, ou tous les actionnaires n'ont
pas ete convoques, est nulle. Milot & Per-
reault, 12 Q. L. R. 193, S. C. R. 1886.

208. Une resolution par laquelle on en
nomine d'autres, n'exclue pas de Ipur charge
les directeurs en exercice, lors meme que
I'assemblee avait le pouvoir de les demettre,
si leur demission n'a pas ete prononcee. lb.

209. Un avis d'assemblee, pour nommer
des directeurs a la place d'autres, n'indique
pas suffisamment que I'objet est de demettre
ceux en exercice et de les remplacer par
d'autres. lb.

IX. Foreign.

210. Une compagnie d'lihe autre provin-
ce poursuivie comme defonderesse, sur une
saisie arret avant jugem^nt, a qualite pour
contester c -tte saisiearret, bien qu'ellosou-
tienne, et prouve(iu'avaut la saisie-nrrdt elle
avait fait cession de tous Ins biens saisis,
pour le banetice de ses creanciers. The
Ontario Car Co. & Hoqan, 19 R. L. 446. O.
B. 1887.

'

X. FOKFEITUHE OP CHARTER.
211. N'avoir pas, dans les trois ans fixSs
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par sa charte, fait le d^pot requis, ni com-
mence la construction du chemin n'op^re
pas, ipso facto, I'extinction d'une com-
pagnie de chemin de fer, ni la revocation
de sa chaite, et cette extinction ne peut
6tre prononcee que sur poursuite speciale
prise au noin do Sa Majoste par le procu-
reur-general et non sur le bref d'injonction,
a la deinande d'un particulier. Roy & La
Compagnie de chemin de fer de Quebec, 14
Q. L. R. 255, S. C. 1888.

XI. Increase OP Capital.

212. The directors of an incorporated
company, even where the act of incorpora-
tion authorizes an increase of the capital,
have not the right to order such increase if
it be proved, as in the present case, that the
company's bridge is in good order and has
no need of repairs, if there be sufficient
funds on hand, all debts paid, and if such
increase be ordered simply to secure to the
directors the control of the afTairs of the
company. Perreault v. Milot, 12 Q. L. R.
248, Q. B. and 14 R. L. 417, 1886.

XII. iNSOLVfc.VCY OP

213. Aux termes de la loi relative a la
liquidation des compagnies insolvables, au-
cune procedure ne peut etrecommencee ou
I'ontinuee sans permission speciale; et
une caise pri-^a ^n delibere, sous de
telles circonstanr is que I'ordre preala-
ble apparaisse r ^ier puurra etre de-
charge du dfeliboic ,1 demande d'une des
parties. Molleur v. La Compagnie de Pul-
pe et de Papier de Si-Laurent, M. L. R. 3
S. C. 273, 1887.

XIII. Liability for Touts op Oppiceb.

214. Unlawful acts of the managing di-
rectar of acompany, designed to bring about
the ruin of a copartnership firm, do not bind
the company or make it responsible for
damages, unless approved or ratified by the
company. Bury & The Corriveau Silk Mills
Co., M. L. R. 3 S. G. 218 et 10 L. N. 41 1, 1887.

XIV. Liability op Directors.

215. Les directeurs d'une societe par
actions, en leur qualite d'administrateurs et
mandataires, sent responsables, envers la
soci6t6, ses actionnaires et creanciers, de
tout prejudice direct et immediat qu'ils
peuvent leur causer, par leur faute, et,
nommement, de tout dommage lour resul-
tant du paiement d'un dividende qui dimi-
nue le capital de la compagnie, lorsque ce
paiement a ete fait sans le concours et le
consentement, donne eu connaissance de
cause, par la dite societe, ses actionnaires
ou creanciers respectivement; ils sont
aussi responsables de tout dommage qu'ils
ont pu causer, par leur fauto, aux ti«rs qui,
n'ayant pour se guider sur I'etat de la com-
pagnie ot la valeur de ses actions, que les

\l
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dividendes payes,ont6te tromp&s et induits
en erreur, par des dividendes lictils nui
dinamuent le capital de lasociete, ctqui par
suite ont achete des actions de la coinpa-
gnie A des prix cxagcn-es. La Ranque

68?^sT'l890 *
^" ^"^'^'*' '^ "• ^•

216. Une banque, qui a pi'et« des fonds,
sur des actions d'uno compagnie incorporeo
n est pas tenue de vend-e ce.s actions, ou de
les faire vendre.avant d'intonter une action
en responsabihte, contro les directeurs de
la compagnie incorporee qui, par de faux
rapports, et le paiement do <lividen<le^ non
lustih^s, aurait fait monter les actions de la
compagnie et par la induit la banque I
preter sur ces actions. lb.

217. Une action de cette nature, par la
banjue, contre les directeurs d'une compa-
gnie incorporee, n'est pas soumise a la
prescription de deux ans, mais a la pres-
cription de trente ans. lb.

_
218. Si les civanoiers d'une coiuparrpie

mcorporee, an cas ou elle serait insolvu'liie
et les tiers qui n'auraient eu pour se ir.jider
dans leur achat des actions de la comi.a-

<iui aU'
gnie, que les dividendes payes, et .,u. au-
raient ete tromp^s, par des dividendes fictifs
seraient bien fonde« 4 se plaindre que les
directeurs et administrateurs n'ont accorde
des dividendes aussi eleves, qu'en autant
de la plus-value des immeubles et du mate-
riel, les produits ou profits realises, mais
les actionnaires qui ont assiste aux a^sem-
Wees annuelles des actionnaires, et autorise
ces dividendes, apres avoir \ ria communica-
tion des etats et inveiitaire soumis par les
directeurs, dans lesquels cette plus-value
est port e comme oontribuant a former la
masse des produits partagoables, sont non-
receyables a pretendre que le paiement de
ces dividendes les a trompes, sur 1 etat de
prosperite de la compignie, et induits en
erreur sur la provenance des dividendes,
et <iu lis n'auraient pas achete les actions
de la compagnie, a un si haut prix, s'ils
avaientsuque les dividendes avaient ete
payes sur des produits composes en partied une plus-value des immeubles et du ma-
teriel de la compagnie. lb.

219. Les actionnaires <|ui n'ont pas assiste
aux assemblees, sont egalement non-receva
bles, puisqu'ils avaient droit d'y assister et
<ie se renseigner comme les autros, et ils
doivent s imputer a eux-memes leur ne-'Ii-
gencea ne pas prendre connaissance °ducompte que les directeurs, leurs manda-
taires, ont rendu de lour gestion. lb
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to rojover the amount

—

Field, confirming
the judgment of the Superior Court, that the
parties signing the itotition were benefitted
by the services of .'Maintitf, ami were liable
lor the value of siioh services. Atwater v.
Ihe Importer.i & Traders Co., .31 L. C. .J 52
S. C. Ft. 1886.

'

221. Celui qui contractt une obligation,
pour une compagnie qui n'est pas alors in-
corporee mats iiue Ton so propose de faire
incorporer, estrosponsable pei-sonnellement
de 1 execution do cette obligation, si la com-
pagnie, apres son incorporation, la repudio.
Inoin V. Les.iard, 17 U. L. 589 Q. U. 1889.

XVI. Ll\IULITY()K SH.VBEII()I,I)KR3.

222. Quel que soit I'etat de desorganisa-
tion dans le<iuol une compagnie incorporSo
est tombee, les creanciers de cette compa-
gnie peuvent toujours exorcer leurs droits
contre olio et SOS actionnaires. Hughes v
La Compagnie de Villas da Cap Gibraltar
& La'onde, M. l. R. 5 S. C. 129, 1889.

223. Les actionnaires ne sont pas par le
souHait de la desorganisation et do lade-
confiture de la compagnie, decharges de
leurs obligations de payer le montant ou la
ba ance de leurs actions dans le fonds caoi.
tal. lb.

^

224. Le statut qui regit les compignies
do soci6te de construction ne permet pas
d exiger I'interetsur les parts non payes. 76.

XVIL Liquidation of

XV. Liability of Promoter.s.

220. A. was employed, through the in-
strumentality of W. by divers peisons who
hai signed a petition for the purpose of
obtaining lottors pat-^:it for the iucorpora-
tion of a Company. The parties failed to pay I

tor the services of A. who issued an action

225. La section 1 du chapitre 23 des
statuts du Canada de 1882, 45 Victoria, qui
comprenait, tel .jue passe par le parlement
du Canada, les compagnies commerciales
mcorporees, rend ce statut applicable a ces
compagnies, quoique ces mots no so trouvent
pas dans la dite section des statuts tel que
d abord imprimes. Macka;/ & UAssociation
toloniale de Construction, 13 R. L. 383,8. C.
1884.

226. Lorsqu'une compagnie est insolvable
et que I'lnsolvabilite est alleguee dans i>>
requete, lo creancior (pii demande I'ordr
de mise en li(|uidation, n'est pas tenu d'al-
leguer et de prouver qu'il a fait a la compa-
gnie un« demando de paiement, conforine-
ment a la Koction 10 du dit statut. lb.

227. Le Statut d'Ontario invoiiue par le
demandeur(3G Vict, ch.45) etablit que la li-
quidation d'une Cimpagnie d'Assurance
Mutuelle doit etre faite a la demande d'un
Procureur General de cette province, etnon a la demande d'un creancier. Giles &
Gariipy, 29 L. C. J. 2U7 8. C. 1885 and Giles
Ac Jacques, 31 L. C. J. 26(). and Giles & Pri-
meau,U L. C. J. 271, Q. B. 1887.

228. La repartition ((ui fait la base de
cette action est illegale, en autant iju'elle a
clu ordonnee par les directeurs posterieure-
mentala li(|uidation. lb.

229. Le 8tatut du Canada do 1882, 45 V.
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c. 23, tel q le passe d'abord, s'appliijuaitaux '

cotnpagnies cointnerci ilea inco porees. La
Corp. ilfs CommisSitires (tEcoled fl,nhda(ia
V. La (y''ni>a(/nie des Abattoirs de Monlrial,
15 11. L. 1%, Q. B. 1887.

230. Et, parl'o 'eration des dispositions de
ce Statut, un immouble appartenant i une
cotnpagni" comiiierciale iiicorporee, mise en
liquiditioii, ne peut Stre vendu par les an-
torites munioip-iles pour le r fuounMinent
des taxH' scolaires. lb.

231. Under section 20 of siid Ait, whnna
winding-up order has b.ien made, no proceed-
ing can be taken against the ciinuany in'
liquidation without the permission' of the
Court, and therefore in the present case the
immovables of the company could not be
sold m ordinary course for school taxes with-
out such permission. La Corporation des
Commissaires d' Ecole d'Hochelaga, AppeU
lant& Montreal Abattoir Co., Respondent.
M. L R. 3 Q. B. 116 and 10 L. N. 264, 1887.

232. The Superior Court in the district
wherein a trading company has its seat or
head office, is the court which has jurisdic-
tion to grant a winding up order. Dupont
V. La Cie de moulin d bardeau chanfriiii. J

1

L.N. 225S. C, 1888.
'
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Xrx. Powers OP Gdvkrnor in Coun-
cil IN (83UI.V(» LETFERS PATENT.

XVIII. POWRRS OF

233. Une compagnie incorporee par le
parlement federal, avec pouvoir d'acheter,
louer, ou vendre des propriet^s foncieres,
maisons et dependances, dans les diflferentes
provinces du Canada, ne peut cependant
exercer ce droit, avant d'y avoir ete autori-
see par I'autorite compet?nte, conform§-
ment aux articles 364, 365 et 366 C. C.
Cooper V. Mclndoe, 15 R. L. 276, Q. B. 1887.

234. La Compagnie de Fret et d'Hypo-
thdquft de Montreal a, en vertu de sa char-
te, Statut de Quebec de 1875, 39 Vict., ch.
63, see. 14, le droit de louer des immeubles
et d'en consentir en meme temps proinesse
de vente avec tradition, sans que cette pro-
messe de vente ait TeflTet d'une vente, con-
formement a Particle 1478 C. C. et 11 .I'ejt
pas necessaire qu'il soit dit dans I'acte
que cette convention a ete faito sous les
dispositions du dit Statut. Macdouqall &
iioy, 15 R. L. 406 S.C. 1887.

2.S5. Une compagnie incorporee ne peut
poursuivre un de ses actionnaires pour le
montant ou partie du montant qu'il a sous-
crit dans le fonds capital, sans avoir ete
dument et prSalablement autorisee a le
faire. La Cie. du, Cap Gibraltar v. Lalonde,
M. L. R. 5S. C. 127, 1889.

236. Quoiqu'une compagnie incorporee
1

tombee dans un etat complet de desorgani-
sation et de deconfiture conserve toujours,
tant que la corporation n'est pas eteinte,
son existence legale, neanmoins elle ne peut
poursuivre comrne susdit sans ctro dftment
et regulierement autorisee. 76, I

237. Letters Patent issued by the Fiieute-
na It Governor in-Co moil, iiicurpo-iting a
Telephone Company with power to onrry on
business in this Province mder the provi-
sions of sections, of 31st Vict., chap. 25,
now Revised Statutes of Quebec 4705, in
which power is granteil to the Sherbrooke
Telephone Association •' to construct, main-
tain and operate a line or lines of Telephone
through, under or along the streets, high-
ways, bridges or waer courses of towns,
cities, or other inc )rpoi'ated or rural muni-
cipalities in said Province where snid Asso-
ciation shall at any lime carry on its oper-
ations, provided the passage or triffic in
saidstraetsor highways shall not be impeded
or interfered with," are ultra vires of the
liieutenantGovernor-in-Co incil, and the
Letters Patent should not h ive extended
or interpreted the words of the law, 4705
R. S. Q., which simply confer upon any co n-
pany incorporated by Letters Patent all the
powers, privileges aid immunities required
for the carrying on of its undertaking ; and
the control and use of the streets of the
city of Sherbrooke and other munici-
palities of the Province can only be taken
away by direct legislative enactment. Cor-
poration of Sherbrooke & Sherbrooke Tele-
phone Co., 12 L. N. 354, S. C. 1889.

XX. Registration op

238. An incorporated company is not
bound to euregister the certificate of in-
corporation, required by 40 Vict., chap. 15,
amended by 45 Vict., chap. 47, in a district
where it has no branch house or office or
place of business, but merely sells its goods
to, or through local agents selling on com-

I

mission, and therefore is not liable to the
penalty of 1400, imposed by said Acts
Armitage v. Massey Mfct. Co., 14 R. L. 666,
S. C. 1886.

239. An insurance company having its
headquarters in Glasgow, Scotland, but
having an agency in Montreal for the Domi-
nion of Canada, is bound to file the declara-
tion required by Statute in the oflice of the
prothonotary, and a notice and power of
attorney of its agent filed in conformity
with a federal law is not suflScient for that
purpose. Brown v. Lord, 18 R. L. 385. S. C
R. andQ. B. 1888. (1)

'

240. La production au groffe du proto-
notaire tel que requis par la section 15 du
ch. 124 des Statuts Revises du Canada, par
1 agent d'une compagnie d'assurance de la
procuration mentionnee dans la section 12
du dit statut n'est pas suffisant pour tenir
lieu de la declaration requisepar les Statuts
de Quebec de 1876, 40 Vict. ch. 15 et de

(1) Owing to an error in making u p thn No of
Uie U. L, lor the press the coinmen cement of the
Keport IS not given. Ed.
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1882, 45 V. ch. 47, (art 4754 H. R. Q.) ,,„!
doit Stre proJuit au bureau du protonotaire
et du r^gwtrateur et sur le d^faut d<i pro-
duire cette declaratioi sous Ih.s din Stttdts
de QuebBo, I'agent sera condamae a piver
la penahte edictee par los ss. 2 et 3 du ch.

XXI. Subscription.

.^"f V f V'.®"*"* «'8"«'l «" undortakinK
to take stock in a Company to be incor
porat.?d by letters patent under 31 Vict
(Ci.) c. 2o, but was not a petition-.r for the
etters patent, nor vvis his namo included
in the list of intending shareholdeiM in theschedule sent to the Provincial Secretary
with the petition. Tho Appellant's name wasnot mentioned in the Utters Patent fn^orpornting the company, nor did he become a

Hn„^^ff'fr^''"y."'^«*f'«'' ''« inoorpora

Tc~thfAu^''7''"^l^^^ judgment of the
S. O. that the Appellant never beaame a
'^J'llff^^'^f,,^^^ company, >,nd coul.l not

2tL.ta4^885.'''- "• "
'

' ^- «• '"'^-^

lard And Rasoom, & the mme Co., followedand approved. McDougM et al. & Themme
Co. distmguished). 76.

-"'esame

243. PerTessier, J—That a subscription totake stock in a company to be incorporated

mi^erLKdrar/'"^'^'''"'^''^"^--

~L^=',{\i^u:X ttonly persons who are shareholders in a company incorporated thereunder are thoTenamed in the Letters-Patent as such, and

tkin 76
"^^ '^^'^^^'' ^^'^' incorpora

245. The f4ct that the capital stock of acompany has not been fully subscribed isnot a defence to an action by the company
^g?^i"« a shareholder for calls on shares

Ac CHton Manufacturing Co. v. DesmaraU

3M88r'
^- ^- ^- ' ^^- '^' «t wf^j^:

246. An allotment of stock is not neces-sary before instituting an action for Sagainst a shareholder who has subscribed
for a specifac number of shares. 7^°

'''""^<*

i„f^\^u
'^'^^ 5"^°^'"^"* of a by.lav/to regu-late the mode in which the calls '.hallTemade is not imperative. Where no by-law

Jhh^ subscription for shares in a company

wasonXf^^'i"'"/'^" subscriber's name,
I^nl '^ '" ^^^ ^^"^••s patent, and no

t^T~-"'T T' •'"°'«^ to him', is no? I

Wo6e« 9 L. N. 348, Q. B. and 14 R L t\iU)and 12 Q. L. R. 200, qTb. 1886.
'

COMPARUTION. I82

249. p. signed a subscription list, undertaking to take .shares in the cap tal stockof a company to be incorporated by LettersPatent under 31 Vict. chap. 2.5 (RQ , but

'ng for Letters Patent incorporatina thecompany. The directors never allotted

25"7ec" -; ^'Tr'' ^y •^' Vict" c"ap.

ckn^ecfid Tn itbiri^t; i^tz;^}
D forTir '/'*'"''"" ^y '''^ ''om^any a£ Zia for rails due on the company's stock-^«W, affirming the judgment of the Courtof Queen's Bench, (iutbec (9 L N 34S^

,' n V^- T^'^ T '"' held liable for calU oi'

TrinUn^r'""! l'''
^"''^'^ Textile aTd

.s.ri^^.S\^?l^?:(s%'r^-^^''^"'''*

co^n^sttr^:sa\ot„;i^
which s„bse,,uentiy obtaii/ed letter ™tentFor some reison. which was not shown R'sname was not inserte.l in the letters patent

aftlS'"T ''*f
""'^^'^g '° show tC heafterwards mule any application for membership in or had any connection with Mieco.npany. H. a creditor of the comnanvagainst which he obtained judgment^D'

hrst discussed the property of the companybrought an action against R. for an Xuntas for unpai I calls on shares-iTezTcon-
firming the judgment of the Court belowthat R. was not liable, as he had nevlrbeen a member of the company, and ?hatthe circumstances which led to Ws with,drawing hH name from the subscription listcould be proved by verbal te^s imonyDarling v. Rielle, 32 L. C. J. 28, Q. B. iSSs!

251. A number of persons, among whomw«« C, agreed to form a companyfbut at^subsequent meeting in which^ C.^took partIt was resolved that as they could not obtainan expected subsidy from'^the governmentthey would not go on
I
later some of tTioseinterested applied for'letters patent and acompany was formed, C.'s name being insorted m the letters patent. C. never

?h«^«ff!'**Tr"""g "'^^^ any part ?n

o? th^ en
'^^

"""r^y- '^"^ the directors

reso uL^^P*''^
subsequently passed aresolution to exonerate those who hadsigned the original paper, but who hadrefused to become shareholders wh^n it wa*found that no subsidy could be obUined^H. a creditor of the company, obSedudgment against it, and having discussedthe company, sued C. as a contributory forthe amount of his unpaid shares-Vw

Court, that C. was not liable. Cantinv rl
^^^i^ed'Hochelaga, 32 L. C. j12"q. B

COMPARUTION— Voi,
CEDUEB.

PRO-
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COMPENSATION.

I. Of Olaimh in Insolvency.
II. Op Notes left with Bank fob

Collection.
III. Of one Injury by Another.
iV. Of Libels, &c.
V. Plea of, Admits Debt,
VI. Right to Plead

I. Of Claims in Insolvency.

2.52. Thdre can be no compHiisation of a
debt due to an abandoned estate, at tlio
time of abandonment, by an unprivileged
claim for unearned wages. Chiiiic ic Le-
faivre, 14 t^. L. R. lf,7. s. (J. IHSS.

253. Money duo by the creditor at the
time of the claim is to be set off against it

and not against the dividenil to be declared
upon it. Chink it T/ie Hank of British
North America, 14 Q. L. \\. 265, S. C. 1888.

II. Of Notes left with Bank for
Collection.

254. Held, (reversing the decision of Tor-
rance, ,T., M. L. II., 1 S. C. 225). Where
drafts and notes wore placed with a bank
by a debtor of the bank, not as collateral
security, but for collection

; that compensa-
tion d038 not take place until the bank has
received the amounts collected bythsm on
such notes and in the present case, the
debtor having become insolvent before any
amounts were received on such notes, com
pensation did not take place between the
amount collected by the bank and the debt
due to it. Exchange Bank of Canada &
Canadian Bank of Commerce, M. L. II. 2
Q. B, 470, and 10 L. N. 1 10, 1886.

III. Of One In.iuby' by Another.

255. Lorsque dans une altercation, la par-
tie injuriee d'abord, au lieu de s'adresser au
tribunal pour venger les injures qu'on lui
adresse, les repousse sur le champ par d'au-
tres aussi graves et se fait ainsi justice a elle-
meme, il y a lieu de decider que ces injures
reciproques s'annihilent par la compent,ation.
Roberge v. Moquin, 17 It L. 634, S. C. 1885.

COMPENSATION. 184

yi ItimiT to Plead, «ce ALIMRNTS.DAMAUKS *i-.. SEizirRK „f.

2.57. A shartfholdor of a bank cannot offerm compensation of calls on stock after its

rv. Of Lihkls and Damaues caused
BY

250. II n'y a pas de compensation, dans le
sens de I'article 1188 C. C, en matiere d'in-
jure, vu que les deux reclamations ne sont
pas claires et liquides, mais que le defen-
deur, poursuivi en dommage, pour injures,
pent opposer a lademande une provocation
par des injures que lui .aurait adressees le
demandeur. Martineau & Jiou, 10 11. L
257, S. C. 1887.

'

V. Plea op, Admits Debt Though
Dismissed on Drmurrer, see F.Vtl^
ENCE, Admissions.

suspo ision claims against the bank which
ho has piirchiwod xinco tho suspension. Oil-
man v. Court, 13 It. L. 619, Q. B. 1882.

258. Lo 3 Hoptombro 1884, la domande-
re-se poursuivit lo recouvrement de la
somrne do f 10,139.50, etant la balance du
montjint do cinq billets promis-ioires men-
tionnees dans sa declaration. Lo d6fendeur
par un de ses plaidoyers all^gua que le
montant reclame par la ilomanderesse #tait
plus que corapense, par la somme de
|2.iO,()()0.0(J qu'ollo <levait au defendeur,
po ir les raisons mentionnees en une action
pendante devant cotte Cour, sous le No.
1006, oil Foster est ilemmdeur, et la Banque
d'Ontario defenderesse

;
qu'il y a coimexit6

immediate entre cette autre action et la
presente deuiando

;
qu'il estbien vrai quo la

demande dans la dite autre action n'est pas
claire et liquide, maia qu'elle ressort du
faifime droit d'action

;
qu'elle est pour domma-

ges et interets soutferts par lo d^fenrleur, de
la part de la demanderosse, a I'occasion de
I'exercice illegal et malicieux despretendua
droits qui forment I'objet du present litige,
et il offre a compenser .jusqu'a concurrence
de la demande de la demanderesse. La
demande esse repondit en droit a ce plai-
doyer, alleguant quo la compensation ne
poiivait etre offerto par le defendeur, vu que
la reclamation qu'il offrait netait p,is liquide
et exigible. I^a Cour a maintenu la reponse
en droit, et a lenvoye le plaidoyer du defen-
deur. Bank of Ontario & Foster, 13 R. L
48, S. C. 1883.

259. The Defendant was entitled to plead,
to an action on a promi-isory note, that the
Plaintitt'was under an obligation to deliver
to him a note for a larger amount in pay-
ment of goods sold and delivered, but had
made default ; and to ask that the note
sued on be declared compensated by so
much of what was due by the Plaintiff.
Quintal v. Aiibin, 8 L. N. 60 C. R. and m',
L. R. 1 S. (J. 140, 1883.

260. 11 y a lieu a la compensation contro
une banque insolvable, si les deux creances
sont devenues echues avant I'ordre de mise
en liquidation, quoi qu'apres la suspension
des paiements de la banque. Exchange Bank
& St Amour, 13 R. L. 443, 8. C. 1885.

261. A demand for indemnity under a
Fire Insurance policy cannot be set off
against an amount due for premium, the
former not being claire et liquids in the
terms of Art. 1188 U. C. Giles v. Giroux.
13 R. L. 652,8. C. 1835.

'

262. Un plaidoyer alleguant dommages
non hquides sera renvoye sur reponse en
droit. Chaperon v. Boucher, 1 1 U. L R
367 (X a, 1885=

263. Une creance resultant de dommagea
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acteauthentique,alors.nomeoueco
.1.

i. L^i "»'' «•"" h'^'l beenacte authontique, alors inome que cph .loin,
mages resultent do la violation par le ven-
tieur dea conditions du dii acto do vonto
Uagnon v. Oaudry et vir, M. (,. 1{ i s r"
348 et 8 L. N. 2(i6, 1885.

"

264. A depositor who is alaoa sharolioldor
of a batik 10 li.iuidation iind-r the nankini-
Act and which was insolvent when it sus
pended payment, is not entitle 1 to olFer theamount of his deposit in compensation of
cal s made u,)on Im stock l.y the li.i.ndators
und^r the double liability clause of the

S" p"^/*'^'
'^If

^-
•?»

of;i4 Vict.cha,,. 5.

S. L, 1885.

hit^V^^'j.^''®
""'^ ''""'"• •"'">'t<"' of anotherbank for the ainount of a note discounted

lor It. received from the bank indebted to
It (then solvent) sundry drafts for collection f

—Held, that compensation took placo in
'

tavor 01 the 1:»-- • ..
'

delivery of
latter was not
estate what it received on account of th#

hl^i^K^ J®";
^^^ 'nsolvoncy of the dobtoi

bank, but that compensation did not take

within Jf
••eceived from the debtor bankwitlnn 30 days before the commencement

of the winding-up order. Exchange Hank ofCanada y- Canadian Bank o/vommerciM. L. R. 1 S. C. 22a and 8 L. N. 134, 1885.
266. L'on ne peut opposer en compens.a-tionaune creance resultant d'un aete dedonation entrevifs pure et simple, une autrecreance provenant du fait que d.-ms unecommunaute de biens qui aurait existe entre

ntf f
-^^

f ^ T' ''"''*" ^^ dissoute apres
inventaire, le deman.leurseraitresU" enpos
session des b.ens de la com,uunaut6, auraitmeme vendu a son profit .les biens' lui an-
partenantdemaniere qu'il se trouve debi-

^^'uT? ^^ ff«ntleur. Foucaull v. Fou-
cault, M. L. K. S. C. 255 et 9 L. N. 331, 1886.

267. A claim for damages cannot l,e setup m compensation of an action in revendi-
cation. But the Defendants may set up bymcidental cross demand to an action in re^
vendication, a claim for d.m.ges, if both

. 11 --— - •••i.-> nuiu nan oeen
omponHatod by .lamagos Hutfored by him

fc7'f r"'^ "f:'"l't"'» of l.iB businos^

sS; i88fi '
^ ^- '*• ^^ ""•' '•' ^- ^^

-m. Compen3.;ition by damages for un-founded seizure before iu.lg,uent will lie .nthe satue action to the amount claimed bv

-' N. C. 4 1 y and 1 L. X. ,io, 1 888.

271. An account <l„e to a Defendant's
attoniey cannot be oppose.l in compensa

of Ll" 1r"" "fc"""?''^ client, and evidence

•ui L,'^,"°*'''''^''°"^'''^'""'ount is inadmis-

C. i"75J88f
"' "'' '• ^''""'^'' ^^- ^" "^-^ 8-

272. Un jugenjcnt obtenu devant unecourdo lustic. peut etre compense par uncompto d ep.ceries pour Uquel il y a ^ontre
lo creancier porteur ,I„ ,lit jugement. "no

alt"'oui"ofT'''^'''^"'"""^^ '^' "'•^"-g«"
arise out of the same contract. Lockiev

m!\m. '

'^'''^'' ^-
''

''"'' «' ^^^'

.

268. Where a debt, which under ordinarv

enn'"l't!:^!l!'.°?ii' ^.« proscribed, is offer

Ct. 188'J.

273. Where it was prove.l that the accountdue by Defendant to a commercial firm wasincurred under a special arrangement bywhich It WIS to be paid by contra accountincurred by any of the members of' sahicommercial firm and such contra account
vvas proved to exist r/eW,that the Plaintiff's
claim was compe -, ed and the actionshould have been cismi.sed. Foriin &Dupuis, 33 L. C. J. 163, Q. B. 1889

274. Un plaidoyer de compensation d'une
creance non li.,uide sera renvoye, au merite
et meme apres la preuve faite de la creance
offerte en compensation, le creancier d'unedette non liqmde n'ayant .jue lo recours de
la poursu.te ou de la demande incidente, etnon le.xception decompensation. Morin
V. Hardy, 17 R. L. 657, S. C. 1889.

275. Un defendeur i)oursuivi personnelle-ment ne peut opposer en compensation a lademamle du do.nandeur la paH du demandeur dans une dette d'une societe en nom
coUectifdontilfaisaitpartie et que le dT-fendeur, aussi un de» associes, apayee en en-

1889
"""* ^«»»«'«y, 18 K- i- 277, Q. B.

276. Lo defendeur, dans une action ondoinmaps, no peut offrir, en compensation
a la eclamat.on du demandeur, la creance
le.sultantduniugement, vu que les deuxed in compensation to an unnroscrihri ^ n?- .

"" '''S®'"^"*' ^" I"" les deux
judg,nent, the action on the httt^r wi "^be i exI'ibTot t''"' ''? ^galement liqu.des e^
dismissed, if it appear that .,r or h h.! I ff.!T?.^' P°"r ^."'^ '^.^r'^^Pensation s'opere.

",. ". -> -"" "v/uiv/n uii Liio latter wi hA
dismissed, if it appear that pro I the
prescription of the former, both debts hJdcome within the conditions necessary fbr

23fQ.TT887.
''^^'" * ^'^^^^' '' ^- ^^•

269. Where a lessee was entitled by a

,.-,„.- compensation s'onerp
(Ai-t. 36, C. P. C. et 1 138 et 1 1 88 C. CvRou
V. McShane, 17 li. L. 667, S. C. 1889.

^

'ill: Un dnf=indoi,r pourauivi pour ]« p^xde marchandises vendues etlivrles, ne peut
ofFrir eu compensation une creance. pourdommages resultant du fait que les deman-
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187 COMMUNITY.

deurs, apH'g avoir aohote des effets de mar-
ohandiseH, aurftient rofuHfi de les accepter
et qu'ils auraient etfe ven<lue» par Ion dAfen-
deurs, 4 un prix luoinilro <|uo colui cjue le^
dernandeurs dtaient coiivenus de payer
quand lo8 deiuandeurs niont lour obliga'
tion d'acoeptor ces effets, et roiident ainsi
la or^ance des d^fend«iir8 litigieuse. Verrel
V. Major, 17 11. L 94, S. C, 1889.

278. On the 2r)th Juno, 1888, tlio Defend-
ant accepted G.'s uccotnniodatic.i draft for
1249.75 at three months. (M the 24th July,
1888, the Defendant purchased goods from
G. to the amount of $215. On the 2()th July,
1888, G. made a judicial abandonment for
the benetit of his creditors. On the 26th
Sept., 1888, Dofendant paid the accom
modation draft. In a suit by the curator to
G.'s estate for the recovery of thn 1215, price
of goo<l8. Defendant pleaded that he was
entitled to compensate this sum with the
amount he had on the draft for (i.'s accom-
modation—//«W, that the judicial abandon-
ment definitively eettlea the relative posi-
tions of the insolvent and his debtors and
creditors. Riddell isqual. v. Goold, M. L.

R

5 S. C. 170, 1889.

279. From the date of the abandon-
ment, all the unsecured creditors acquire
the right to be paid by contribution out of
the proceeds of the debtor's estate. lb.

280. Compensation cannot take place to
the prejudice of rights acquired by the
msolvent's creditors by reason of the abm
donment, and therefore creditors are with-
out right of compensation for claims
maturing after the abandonment. 76.

281. II n'y a pas lieu i\ la compensation
entre una dette crAee avant I'ouverture
d'une succession, et due par un legataire 6.

titre universel d'une part de la succession,
qui est en meme temps lun des administra-
teurs de cette succession, et la part de suc-
cession de ce legataire qui lui a ete leguee a
titre d'ahments, et ce legataire n'est pas
non plus tenu de rapporter ce qu'il doit,
pour I'autoriser d toucher sa part des reve-
nus des biensde la succession. Muirv. Muir
19 R. L. 228, P. C. 1873.

CONSIGNEE. 188

OOMPfiTBNOB.

I

I. Du Tribunal RftaL^R par le Mon-TANT I)K LA DeMANDK HANH fedARU AUX
iNTfcBfeTs, wofr JURISDICTION.

COMPTABLE.
I. Signification du Mot, voir PRJ.

VILEGE OP Crown.

COMPTE.

^•Action ew Rbddition, v(nr AC-

CONCORDAT— .S'et; INSOLVP^NCY

,

CONDITIONS

. h}^ Insurance Policy, see INSUR-
ANOE.

II. In Sale, see SALE.
III. Prbcbdent, see OBLIGATIONS.

CONNEXIT6.

. J/rof
^'^"^ Dippbrentes Actions, voir

ACTION, Union op

COMMUNICATION.

I. Of Depositions op Adverse Party
see PROCEDURE. '

COMMUNITY.

I. Action por Debt
RIAGE CONTRACTS.

op, see MAR-

CONSEIL DE PAMILLE.
I. Judge :jay Revise Advice op,after Homologation by Prothonota--

RY, see FAMILY COUNCIL.

CONSERVATOIRE — Voir AT-
TACHMENT.

CONSIDERATION.

I. For Bills and Notes, see BILLS,&c.
II. For Contracts, see CONTRACTS.

CONSIGNEE.

I. Liability
MENT.

OP, see AFFREIGHT-
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"IONS, voir

CONHOKTS.
I. Action aoainst, see ACTION.

CONSPIRACY — .SVr

LAW.
CKIMIXAL

CONSULS GENERAL.
I. Liability to the Ordinary Jurih.DICTION OF the COUNTRY.

282. A Conml Genoral does not eniov
exemption from liability to ,he civil iJrZ
^"="«n ltJ'«. ' ourtB of the country,ZtSemb/e that .f he i« charged with^ ome
special mission in which he represents hisgovernment, and, as such, holdS his ex-equatur,he enjoys such an exemption. Lioriard
& Premio lital, 11 q. L. R. fa^s. C. 1885.

CONTRArTS. 190

;^inSr^&S:nii;r£i^

Id Com de rontlio un comi)te et qui neoliifAou refuse do lo (aire, n'es/,.a« coTipabf'
^"

m(.,.ris de (our, et n'est pas sujot a la contramte par corps, cet or.lreequ.valanU u„econdamnation ordinaire. trL/«„ "
cCItien, 8 L. ^V. tJ8 S. C. 1882.

CONTRACTS.

CONTEMPT OF COURT.
I. Commitment for

So'nMENT.'"''"^'''' ^°«' ''' IMPRI.

HI. What is

I. Commitment kok

283. A commitment for contemnt canonly be until such time as the personcommitted is willing to conform to th^
orders of the Court offor s"ed time andnot during ,he pleasure o: ;, cl t C
M. L. K. 2 Q. B. 345 and 9 L. N. 406, 1886.

III. What is,

OPPOSITION.
nee ATTACHMENT,

«nfff' ^^u' ^ "" *"'°" °f revendication of

Ened'^'"""'-:;
""^

r^.^ ?"- '^e Plaintrffobtaned an order of a udge, givine him
provisional possession of the mac fire ?^everthele,8 by collusion between tliTDe:fendans, the property was put into thepossession of White, intervenant. The Plait

SflT'^f "''!f? " "•"'« ''°r contempt, t"Defendants and intervenant were ordere. to

whi^.h^'r';
'^' P''?P"''*y ^^'"»'" three diswhich order was disobeyed.—JTeM frefi^rm'

|ngthejudgmentofthejuperioTartft
«

,
I 6. c. 288), that White was cuiltv nfcontemptandshould be fined |J0O;CtthatIt was no longer expedient to order him togive up the machinery, be cause in anoTheraction, m which judgment was rendered athe same moment as that on the rule,Whifewas declared to be the lawful proprietor ofthe machinery. Kipff^y .t „! it Wh''^ -

M. L. ft. 4 y. B. 23§;i"886
^^'^"-'^««;

285. Interference with a witness on the

I. Against Public Policy.
II. Breach of
III. CAIT8E8 OF Nullity of)
IV. Conditional
V. Conditions in
VI. Consideration for

DAMAgEr""" """^ ^«^^"» «'^. -«

FRil^n'TMENT™ '=^'='^""'' "^ ^F-
IX. Dissolution of
X. Fraud in
XI. Illegal, aee CHURCHES
XII. Immoral
XIII. In Fraud of Creditors.
XIV. iNliihrPF/iATION of
XV. Made in Error.
XVI. Made within a Month nwInsolvency, see INSOLVENCY
XVII. Nature of
XVIII. Obtained by Fraud.
XIX. Performance of
XX. Proof of
XXI. Set Aside for Incapacity
XXII. To DO Work.
XXni. To Sell a Medical Practice.

I. Against Public Policy.

tv.il'"' 'f^®
''^"sideration of a contract be-

, hW. nffi" HIT"' «ri'°'nted jointly to apuDlic office that one of them shall receive
all the fees and emoluments attached to itand pay a salary to the other, is contrary topublic policy and illegal, and the contraS

15 Q. L. R. 328, S. C. 1889.
^ruu.i,

II. Breach of

288. Where a contract, undertaken to becompleted by a certain'date, is not reaSterminated until one year thereafter anaction based on the said contract or aninfringement thereof, will only be pre'scrib^by the exDiration of fivo ,.V.„r- f— r «
date of the actual completion^fCcon°
t7T(iBmT ^ ^"^^''^rron, 12 Q.'l? R.
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ilH

'?;?»!

2S<), A NtiiiulalifMi in it rontinot, to tho
pflcct tlmt thi' (ontiactor hIihII Iio paiil uiiv
Huoh iiKl.Miinily hm .tlmll u.'crim, only on ili'<.

coitiliciitcorili,.,'niclo,V« i'h HU|)r>iintenilcnt,
i

(locKiiot cxcliiilo othor liivvliil evidciK'i. tlmt inwU indemnity i-i duo; hut it Ih the duty of

'

the piirty MJol.ligin« liinicfK, to coiifonn to!
micli Mii|niliition, or (>x|.|)iin wliv he lailcd to
l.rocnre suoli cnt ideate—.or, lailinj,' therein,
to j.ioihico ovidencn as conehmive an the
BRid certifieato woidd hive been. lb.

2',)!). \ snh contractor wlioundortakoH the
constniotion ol'a !<eetion of a railway within
a certain time, and only completos the
same a year later than the date ajireed
tipon, cannot maintai)i an action against tlie
contractor lor alleged ilamnges can.setl by
the i)a»Kago of tho lattor's trains during the
period between the date when the work
should have been tinielied and its actual
completion. 76.

291. Ursquo d'npr^.s leu termes d'un con-
trat contenant nne clau^e renolutoire, le
defaut de paienient resout absolument lo
eontrat, lo tribunal ne pent intervenir
I'rvdhomme k Scott, M. L. R. 2 S. C. 63, et
••> L. N. (i7, 1880.

'

292. C. sold to '!"., on tho 2Cth Septembei,
a quantity of tea, to arrive ex steamer, for
prompt cash. On the llthUct. following,
C. sent n delivery order to T. who refused
to accept the tea, nnless the terms were
changed, and delay given for i)ayment of
the price, on the groun.i that the tea ha<i
not arrived in a reasonal)le time. C. refus-
ed to agroe to a change of the terms of sale,
and stopped the delivery order; after serv-
ing a protest on P., he sold the tea at a loss,
and entered an action against him to reco-
ver the amount of the loss, which action
was dismissed in tho Superior Court Held,
in appeal, reversing the ju igment of the
Superior Court, that tho breach of contract
occurred by the respondent P. refusiig to
accept the tea vmless the conditions were
changed so as to convert a t^ale for cash into
a SI le on credit. That on such refusal C.
was justified in stopping the delivery of the
tea, until fatisfied that he would be jiaid
according to the terms of his contract, and
should not bt obliged to give credit for tho
payment. Cox v. Turner, 30 L. C. J. '^53

Q. B., 1886.
'

293. In a sale " to arrive " a delay of,
fifteen days is not excessive, and wdl not
justify a refusal to accept the goods which
are purchased, lb.

294. Ilia sale for "prompt cash" pay-
ment must be made ou delivery of the
goods. lb.

295. The Appellants contracted to supply
an engine to Respondent's yacht for i!2000.
The engine was not according to specifica-
tion, and certain important portions valued
by experts at $225, were omitted. To a suit
for the pficc of the engine the Respondent
pleaded such omissions and sot up damages

reHulting from AppellanlH' de'ay in com-
pleting their conirttct, which damages wero
proved at f7.')(). Pending the proceeilingB
the yacht was seized and sold by Rthpohd-
ent's (1 editors— //(/(/, that an such sa'e ren-
dered It ini|iOMMble tor ApiiellantH to com-
plete their cntntct, and Rexpondent had
piolited to the extent of the extra value
added to his yacht by their work, they, the
AppellaniN, niuct recover for the value of
such work, less the omitted portions $225,
ami the damages sutf'ered by K'enpondent
ti:>(). Currier ti liender, 12 O. L. R. 19, (}, R
1886. '

*

296. L'inexf'cution dune promesse de
mar' ge peut doimer lieu A une condatina-
tion en domniages ii.t^rets, lornque la rup-
ture a ete lo resultat d'un \mv caprice, et a
porte atteiiito, soit a la reputation, soit aux
mterets mat^riels do la partie delaissoe, et
lorsque, en outre, A Toecasion du projet,
cetto partie a fait des depenses eont.tituant
pour ello une peite. St. Jean t. Gaumont,
17 R. L ,094, S C. 1889.

297. Et les auteui-s de la rupture sont
tonus Bolidairement a la prestation de tous
Ics (loiuniageH oufferts a raison du preju-
dice moral aussi bien que materiel eprouv6
par la partie delaii-s^e. lb.

298. Et la mere qui a donne son consente-
ment a la prome.-so de mariage suivie de
rupt'ire, et qui ensuito consent au mariage
de sa fiUe minoure avec une autre partie,
sans user do I'autorit^ legale qu'elle avait
sur sa fille minoure, vu le dSces du pere,
pour empecher la rupture, enga> e sa respon-
sabilite. lb.

III. Cal'hkh ok Nullity in.

299. Une obligation signee ^ans conside-
ration, par une porsonne faible de corps et
d'esprit, et sous I'influence de menaces sera
declareenulle.(li A'err v. Davis, 18 R. L.194,
Q. B., 1889.

'

IV. Conditional

300. Lorsriue le confrat reculfe I'exigibi-
lite du paiement jusqu'a raccompli-sement
d'un fait dej.endant de la volonte du debi-
tour, le creancierne pent pas, sans aucune
fixation de delai et sur sommaiion notariee
au debiteur d'accomplir le fait et de payer,
le poursiiivre et conclure purement et sim-
plement au pHiement ; il ne pent con-
clure <]u'a la fixation par le tribunal, d'un
delai pour I'accomplissemont du fait et m\
paiement apres son expiration. Hartley v.
Breakey, 11 Q. L. R. I S. C. R., 1884.

V. Conditions in

301. Where action is brought on a con-
tract such as that in question herein, in a

(1) The principal judgment in this case was
reversed m the'.Sr.j.reme Vv^n, though on other
crouuds than those mentioned in the text. 17
S. C. Rep. 235,
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diitriot which in not that ol iho dninicilp ol
the (lehtor, tho I'lai.ititf imiHt i.rovo con
c usivply thiit tho coii.litioii <-onti!iniiiL' ihf
election of <lomii-il«. which i^ ii,li.<| on to
ttivo jiirigdlction wa» i.ointcl out to the
Defendant by th<, ugont wh.-n ol.iaininL' the
•uhBcr.i>tlon and il»,i iho Dcfrndunl aumed
to »..i bound l)y Hiuh condition. /Iihkn v
Chrinlir, M |..

(
'. J. xir,^ ( . c |,^j^,j

302. A condition in a contract HUcliBstho
preienti»inthesamc|.nMiti()nftndiH«ovoined
by the Hanie rules as a condition on tht back
of a railway ticket or bill ol ladinK. lb.

j

VI. CoNHIOKHAl ION «»|.' I

CONTR.\(TS. M)4

prPMntionn annuellcs, pent obtcnir conlr.i
!

I acheteur une condamnation ji^^cuniaire
I'oiir IcM r^j.aratiouH n^cei.»uirrii h eette
niaisoii nil il nf>(liK« de li.iro, et en doinniauo
I'oiir I indeuiiiiHcr dii i,.|u» .les pieMtationH
aux(,u..|l. H lUetait ol,li«e. J)„/reme X Her-

\'\l\. DkI.AY Til KXKCfTK.

.'it»N. I'll architecto (|iii »'c„t oblige a Cairo
los {.laii.s d'uno Uitii-Me .lans iin certain delai
et /!(( iivio i.as ces |ilaii« dans !o d61ai (ixe,
ne pent recouvrer Ic juix de ces plans., g'il
iifi 168 otiro iiHH memo avoc son action,
Iteniher V. Le>, F,i,e.i den Eculcs Vhr<lienne$,
I'JI!. L i'r,2,Q, B. 1«<J0.

'

303. Dans I'esi i^ce la jmurHiiito criini-
nelle -,ouyait etre discoiitinuee, lottenso
n 6tant t\\\ un viisdemeanor daUH h quel le !

public n'avait aucun inteiet; et le delen- 1

'-'^- I>l«H<>LfTIoN ok
deur ayant leconnii et piomis payer nii do
iiiandeur une soninie d'argent (|ui liii etiiit
legitmifnient due, ne peut im» etre adniis A
plRider d lencoiitro (io I'obligation nu'il a
ainsi contiactte, la nromesKe <|u'uuniit ,,u
taire le demandeiir de cesMer les i.ouiHuite.s
criniinelleH intentees a propoa <lo cctte
dette

; cette j.iome.sse, dQtelle lendre
le dcmaiidour uuienaMe devant les tiibu-
naux criniinel.s, pouvait, vu hi !e«itiuiii^ de
la cieance ainsi reconniie, (aire Tobjet d'un
contrat civil et est obM>;atoire i.our lo de-
tendeur. Johnston .V Dorval, 2'J I,.

(
'. 'j.'j S.

Vn. D.VMAOEH KOK BRI:.V( H OF

^*^,t-.^.«»?^"n contrat, loraqu'il est stipule
que 1 oblige de laire, hu cas oii il aurait a se
taire indemniser un surplus j)Hr I'autre
partie, sera tenu de (aire roconnaitro son
droit u ^lle indeuniite par unajjont nomme
A cet eflet, 1 mdemnite ne sera due qu'en
autant qu'elie sera reconnue par tol aVent
ou, a de aut de t^le re-onMaissance; e..
autant qu il en sera (ait unopreuvo evidente

t u^^l ifst'"' " ^''^^'"•^''"' '^

305. Sp6cialement, celni qui enlreprend
de construire un chemin <ie fer dans un de-
lai deteraune, n'a pas le droit a une inlem-
nite pour les dommages qu'il a soi.fferts,
apres 1 expiration du delai convenu, par
8>iite du passage de convo's sur le chemin
non encore terinine. lb.

306. Lorsqu'un meeanicien s'oblige de
aire ethvrer une machine sur un plan de-
termini, et livre cette machine incomplete
et defectueuse, il est responsable de ladiffe
rence de valeur de la dite machine, et desdommagas 6prouves par I'acciuereur, meme
81 cette machine a 6te vendue en justice
dans une poursuite contre I'acheteur. Car-
rier V. Bender, 19 E. L. 203, Q. B., 1886.

307. La personne qui, dans nn acte de
y.on,^ H est i-cscrveo la. jouissauce (i'une
partie de maison, qne I'acheteur doit entre-
tenir, et a oblige ce dernier a certaines

•WX Si un acte de convention, entro une
personno qui s'oblige a etablir une Croniage.
ne capable de manuliicturer en liomage
lout le Imt (|uo des cultivntouis, autres par-
ties a la I onvent'on, vouilraient lui appor.
ter.et, ],nr la-iuelle, ces cultivateurs .s'enga.
gent a ne j.as |ioiterleur lait a d'autrea tro-
ningencs .|uVi celle .(ui doit etre construite,
les cultivateurs, lourniseeurs de lait, no tont
pas decharg^sde leur obligation, par le fait
(|Ma lo piojirietairo do la fromagerie I'aurait
yei.dii.. a des Tiers qui manufacturent le
trouiagd M s,i place, liernalchez ic Jieaumont.
Li K. L. 281, (;.('. 1885.

'

X, Fi{.\uii IN

310. La liaude peut resulter de reticen-
ces, lorscpi'il est constate (|ue jwr ces reti-
cences, on obtient une chose (|ue I'on n'au-
lait pas obtonu a. cement on faisant con-
naitre, A celui avec qui on contracte, le fait
<iu on lui cache, sachant quil n'aurait pas

I
° uTiS's!?' ?m • """'* ' '''"''^'

XII. Im.mobal

311. On demurrer, by the Defemlant.
an agreement, between a registrar and

,
another person, to the effect, that, on the

I

registrar resigning his office, so as to allow
that other per,on to bo appointed registrarm his place, the new registrar should pay
to his predecessor, one half yearly of thenew registrar's fees of office, is null and
void

;
and an action, based on such an

agreement must be dismissed. Thurber <k
Lemay, 9 L. N. 188, S. C, 188,'^.

312. Une convention par laquelle un avo-
cats'engage a poursuivro une action en
dommages, et a ae rien charger au client
ail cas ou il ne reussir-dt pas., pourvu que
les domnaages lui appartiennent, est nuUede plein droit, et I'avocat n',-, droit k
aucun honoraire sur une semb'lable pour-

o 'r
'

is"^**'"""
V. Beaiqiarlant, 18 R. L. 20,

V'r
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XI ri. In Fraud OF Creditors.

31 3. Les crcanciers de I'infiolvable i)euvent.
seuls attaquer Thypotheque acquiso pen-
dant son insolvabilite notoiro. Facavd &
Brisson, 12 Q. L. K. 28 J, .^. <;. ]{. 1886.

314. Une obligation consentie par un de-
biteur u son ( reancier. nioins d'lin mois
avant la miso en laillite du premier, est
mille. La Jianqve cVHochelaga k La Baiume
d' Union, 1 2 Q. L. ]{. 377, (j. B. 1886.

315 Co creancior est presume avoir connu
1 insolvabilite de son debitour, si, trente
jours apres avoir obtenu telle obligation, il
a produit une deposition n I'eftet de faire
emaner un brof de saisio contre les biens
dece debitour qu'il accusait d'insolvabilite
notoire. lb.

316. La collocation de tel cieancier sur
Jes biens de son debiteur, basee sur I'obli-
gation en question, sera lojotee sur contes-
tation par tout autre creancior du failli. et

CONTRACTS.

XIV. Interpretation op

196

321. D'aprds les regies d'interpretation,
un acta par lequfl un debiteur vend a' son
creancior dfsmeublcs, qui sont en la pos-
session d'l n tiers, avoc stipulation que s'il
lie payo pas co quil doit 'i son creancier,
dans un ceitain tt'nips, le croancier devien-
dra proprietaiie des meublos, doit etre con-
sidere, s'il n'y parait intention contraire
comme conferant au creancier un droit de
gage sur ces meubles. Paquetie v. RainviUt
14B.L. 319, S.C.I 836.

'

322. La possession qu'avait dejA, le tiers
sulfit pour satisfairo aux exigences de la loi,
(C. C. art. 1970), s'il consent k retenir ces
meubles sujots aux droits des creanciers. Ih.

323. Par contrat sous seing prive en date
du26oetobre 1880, le defendeur s'obligea
a hvior au demandeur, dans ta cour, a
Montreal, quand il en serait requis (as
required), a compter de la date de ce con-
trat jusqu'au ler mai 1881, 50 tonnes dealors, il sera fait une nouvdle d str bution fot^T""" -^'

niai 1881, 50 tonnes de
du montant de cotte co.locat'ion:^'^^

'""
| fTmaS ^Tp^ Z^t Mil ^IvSfe
lormai 1881, le vendeur ne livra a I'ache

317. A transfer by the Defendant of his
salary m advance has no effect as regards a
creditor not consenting to such transfer and

9Tr222Tc.'ai886:
^"'"""'^

'^ ^^'^''"''

318. Held, that the sale of the piopertv
and the obligation and hvpothoc in favor of
the vendors being simulated and fraudu-
lent, W. was entitled to have the deed of
obligation and hypothec from the vendee
to the vendors set aside as regards him
(the vendee being a party to the suit), and
to ask that the vendors be condemned to
pay tor the goods as his personal debtors.

319. One of the Defendants sold real
estate to the other Defendant, who was his
nephew, as well as bookkeeper of a firm in
which the uncle was a partner, and the sale
took plHce at a time when, in the opinion of
Court, the insolvency of the uncle waa
generally known._ire?(£, that the nephew
must be presumed to have had knowledge
ot the uncle's insolvency, and the sale,
under C.C. 1035, was annulled. La Jianque
^ahonaleJ Chapman et al., in Review,
M. L. R. 3 S. C. 201, and 10 L. N. 390, 1887.

320. Un creancier no peut attaquer, com-me trauduleux, un acte consenti par son
debiteur, antorieurement a son litre de
creance, qu'a la charge d'allesuer ot do
prouver quo I'actc argue do fT'aude a 6te
consomme en vtie de I'avonir, ot pour enle-
ver des garantios a des tiers avec lesouels
le debiteur se proposait de contracter, ou
lorsquo cos actes ont ou precisement pour
but de depouiller a I'avance les creanciers
tuturs de leurs droits sur I'actif du debi-
teur. GhevaHfr v, Latraverse, 17 R. L 64''
S. C. 1889. '

teur que 23^ tonnes du foin en question et
il restait encore 26$ tonnes non livrees, re-
presentant une balance de }342 pour le
prix de cotte derniere quantite. Le 23
mai 1881, levendeur fut mis en demeure
de hvrera I'acheteur la balance du dit foin
mais ne t'nt aucun compte du protet
Jugg, qu'aux tt-rmes de ce contrat, le de-
fendeur n'etait tenu de livrer au deman-
deur le foin on question, que s'il en ^tait re-
quis avant le ler mai 1881 ot jusqu'a cette
epoque, mais pas plus tard. Larin v. Kerr
En Revision, M. L. R. 1 S. C. 374, et 8 L. n'
340, 1882.

'

324. Et I'epoque fixee par le dit contrat
pour la hvraison du foin en question, 6tait
de 1 essence du contrat, et le defendeur
_n 6tait pas tenu et ne pouvait valablement
etre requis de le livrer apres cette epo-
que. lb.

325. Where a deed conveyed all the land
ot lot 10 to be found on " the west side of
the river " which runs thiough the lot, all
the land on the west side according to the
general direction of the river through the
lot was includod, although in consequence
ot a bend in the stream and a change of
course from south to north, a portion of
such land lay geographically on the east
side of the curve. Eaton et al. & Murphy
et al.,M.. L. R. 4 Q. B. 337, 1884.

326. The vendors, by a clause of the deed
ot sale, relinquished and waived any right
to exact interest on the unpaid balance
until the net revenues of the company
purchaser should be sufficient to pay the
annual liabilities of the company for in-
terest, insurance, etc., in connection with a
certain loan, after which they would be
enlitlod to receive interest to the extent of
7 p. c. out of the surplus of revenue,
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accordin? to its sufficiency._^«M, thattlie
true meaning ot this stipulation was thatthe purchaser should pay no interest on thebalance due during the extension of timegranted tor the payment of the balance
unless the net revenue of tho co,n?^ ny'should be sufficient to pay the charge for

that the claim tor interest should bo nost-

327. L'aoheteurd'unimmeuble, qui nro-met payer partie du pris, aussitot .,, 'il i«,aobtenu do9 lottros patoutes pour iL dro tsde la couroime aux mines d'or ot d'ar-entsurie terrain vendu, nest pas tenu de payercette balance du pvix, apres la ? le miseen demeure, par acte notarie, d. part duvendeur, do prendre ses lottres patontes

enSSft^KKS^i^-
patents, by an agreoment of which thomaterial vrards are as follows : _" John 'IVe
...herebyagreos to transfer and assign Mhis right and interest in the asset! and
stock-in-trade and machinery of the businessearned on by liim in Toronto and Montrealunder the name of John Tye & Co!, othoiw^e called the Dominion Wire iLu o'aCoQipany to Warren T. Fairman, and ato
all the patents used by said Tye n connection with said business...Tho consideS
of this transfer ,s $4,000, of which $2,000 u'eto be paid m cash, $500 in three montIs!

and $500 m twelve months from this datem notes of W. T. Fairman... If o stock-'
taking, which shall be t^ken witli, o„e

'

vTul'on'o?'jr''*^^'
*^'0»'^'« notthee^.ct

valuation of the property transferred, thsparties shall regulate the deficiency orexcess as follows :...if less than $4,000 thenthe deficiency shall bo deducted from he

ittir-TT'l'.f ^^'T-' A'"l '" ^ Postcrip?
•t was stated that Tye " transfers to sa dFa nuan the good will of said business." On
was n"l,f,°T'"°" ^''"™''" f''""^ "I'lt there
wasnoo-tisting patent in Canada for th.-rocess of wire coilmg handed over to himby lye m execution of the agreement, ail

'

that no patent could bo obtained for it InCanada, inasmuch as application had notoen made within a year from the <late ofhe patent obtained in the United State'Ihe stocktaking showed the value of maichinery and plant to bo $1,920 89 hvivim,
ovci $2,0'J0 to represent the value of thepatents or of tho patents and good w 11 _!
Held, that the sale should not be rerrd;ias a sale en bloc, and that there*'bSn.
ecopt.on and misrepresentation as regardstie patents, which were in fact worthies

$20(K) allowed for the patents._tho goodwill having been added as a separate m^v

CONTRACTS. m
[

morandum and nothing having been allowedas a consideration ther.,for. Tl,e, AppelZi
,

Ac Fan-man, R-spondent, M, L. R T O R
J

004 andSL. N.411, 18S,5.
^' •^•

• vlfi v''
""P"'''tion dans un contrat deV ante d une .piantite determines d'ecorced" pruche, que dos avances de deux oTa?

t.-es par corde soront faites au vLndouravant
1 expiration du temps ou elb peutetrepelee,et,,ue la balance du prix co^ivenu pour chv,uo corde sera pay6e Halivraisonrhiversuivant, n'est .m'un terme

!

de paiementet non une condition m.iW
i iSrwSt''

V'"'*'^^" ^'« touteKrce
'

ivr^! ^f i°°
•''" '''''« «'" pourcelleI'v.e.

;
et, la livraison du tout futello unecondition prealable au paiement de uart^«ledefiut do faiiv les avances au tmm'convenu ne pennettrait pa, d'oppoVe? kdemande de la balance re.s'tant diKour la

,innM' • ^ ''^'''*" '^^ J* ''ette litigieusadont I'existence est niee, ne pent pfs 5tr«
I

propose par dos conclusions^subs^daJres

I

pour lecasoula demande seraitm-ouTe

I
bout

;
le defendeur, tant qu'il conte-h" ipent pas user de ce'droite^, pou, de!.m'd rle retrait, il doit cesser de difendro. fb

331. The Rospondonts, consignees atMontreal, under a written agreement ofAppe lants in Belfast, Irelanraccounted
froin tune to time for the goods cons gSto them, but never made any return fofnt
ri' f '^r:"""^^'

'» ^^'"°h the good werepacked. Thes.. cases were always chaZdm the Appellant's accounts, but theSreference male by the Anucllant, to ti
^

omission to accoun't for tL^'pa k
*
„ 'caseTwas contained in a letter in wh"ch thevmerely said: " We observe you do not makeany return for the cases." The writtenagreement did not make any menS ofthe cases. Three years later the accountwas closed without any reservation a?Sthe packing cases. The Appellant^ afterwards brought an actior in «f;,^S^^^^^pnceof the casos.-ffeW, thatS actioncould not be maintained seein.. that theAppellants had notice during three vearathrough the Respondents' accounts ^ thatthe packing oases were not bein?al'lowed

M?L.s.ivs:^i8?r-
^'-- "^^

&r-^s^^:u:r^yK;^^r^

himself all that ho -an get over a clie lule

assignee af^H.^s-i;;^:;;;;e;;:'t:^n;fS
mto his estate, except such por ion thereofasrepm.ents the agent's {{.•oPU. An l7o|
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where an agent took over a stock on con-
signment, under an agreement io writing
by which he was to account for goods sold
as per price list supplied to him by tho
consignor, the profits over this price to
belong to the agent—it was hcM that tho
consignor was entitled to be paid in full;
per price list, for goods sold bv tho agent
befora his insolvency, but thi? price" of
which was collected by his assignee subse-
quently. Sehlbach et al. v. Stevenson, M
L. R. 3Q. B. 391, 1887.

334. La partio qui s'engage a faire un
certain nombre de choses pour un prix do
tant chaque, ne s'engage pas par la a en
fairs un nombre moiadre au memo prix.
BattisSi Anderson, 14 (>. L R. 181. S o'
1888.

. .
v..

^
335. L'executiond'unacte, par lo-i parties,

uoit du'iger les tribunaux, dans I'interpre-
tation des obligations siipulees dans cet
acta. Langevin v. Morrisette, 19 R. L. 476
Q. B. 1888.

336. Several perons having claims against
a radway company executed an agreement
to deliver to one G. the debentures of the
company hold by them, on payment of the
respective amounts shown opposite their
respective names. It was proved that this
agreement was executed at G.'s request,
but it was not accepted nor acted upon by
G. until after the insolvency and death of
P. one of the signatories

—

Held, that this
document was not to bo regarded as a
unilateral agreement binding the signato-
ries for an indefinite time to sell their debts
to G. at a certain price

; but rather as an
arrangement for the purpose of defining
their respective claims against the company
and it was not competent for «. to treat the
document as an agreement for sale of which
he might avail himself whenever he chose
Senical v. PauzS, 12 L. N. 330, P. 0. 1889.

337. In any case an acceptance of the
agreeme *; by G. and a transfer of his rights
thereunder to a third person, after the
insolvency and death of P., one of tlie
signatories, could not hind P.'s estate. lb.

338. Marche convenu entre les parties
pour le creusoment d'un puits—Ligarantio
que lo puits fournirait de lean existet-elle
do droit? — Pn^uvo oontradictoire dans
I'espece. Guy & Chenette, 33 L. C.J. l.'jl

S. C. R. 1889.
'

339. The Quebec Street Railway Company
were authorized under a by law jiassed by
the Cori^or-ition of the City of Quebec and
an agreement executed in pursuance there-
of to construct and operate in certahi
streets of the City, a street railway for a
periotl of forty years, but it was also provid-
ed that, " at the exi)iration of twenty years
(from the 9tli of February, 1865) the cor-
poration may, after a notice of six months
to the said company, to be given within the
twoivo months imm«diately preceding the
©xpiratiou of the said twenty years, assume

the ownership of ^aid railway upon pay-
ment, <fec., &c." On the 9th of January,
1 884, the Oori)orfttion of the City of Quebec
gave a notice to the comi>any of their
intention to take possession, but afterwards
gave a second notice on the 2 1 st November,
I8S4, whereby the corporation informed the
company that the previous notice was
annulled, and that after the 9th of Feb-
ruary, 1S85, at the expiration of the time
and in the manner prescribed by the by-
law, they would assume possession, and
subsequently, on tho 2l8t of May, they
tendered 5;23,80(i.;)0 for tho property. In
an action brouglit to declare the tender
valid and for a (lecreo declaring the corpor-
ation entitled to take possession ffeld,
reversing tho judgment of tho Court below,
Fournier, J., dissenting, that the company •

were entitled to a full six months' notice
prior to the 9th of February, 1885, to be
given within twelve months preceding the
9th of February, 1885, and therefore the
notice relied on was defective. Quebec Street
B. B. Co. v. Corp. of the City of Quebec,
11 L.N. 151,and 15S.C.Rep. 164,Su.Ct. 1888.

340. In March, 1883, B. contracted with
C. el al. for tho delivery of an engine in ac-
cordance with the HerreshofT system to be
placed in the yacht" Ninio,' then in course
of construction. The engine was built,
placed in the yacht, and upon triul was
found defective. On the 31st August, C. et
al. took out a same-conservatoire of the
yacht " Ninio," and claimed $2,199.37 for
the work and materials furnished. B. peti-
tioned to annul the attachment, and
ple.aded that the amount was not yet due,
a ( !. et al. had not performed their contract,
and by incidental demand claimed a large
amount. After various proceedings the
saisie conservatoire was abandoned, and the
Court of Queen's Bfnch, on an appeal from
a judgmpnt of the Superior Court in favour
of B. both on the principal action and in-
cidental demiind, ordered that experts be
named to ascertain whether the engine was
*^'iilt in accordance with the contract and
report on tho defects. A report was made
by which it was declared that C. et al.'s con-
tract was not carried out, and that work
and material of the value of $225 were still
necessary to complete the contract. On
motion to homologate the expert's report
the Superior Court was again called upon to
adjudicate upon the merits of the demand
in chief anil of the incidental demand,
and that Court held that as C. et al. had not
built an engine as covenanted by them, H.'a
plea shouM be maintainod, but as to the in-
cidental demand hold the evidence insuffi-
cient to warrant a judgment in favor ofB.
On appeal to the Court of Queen's Bench,
that Court, taking into consideration the
fact that the yacht "Ninio" had since tho
institution of the iiction been sold in .inotlinr
suit at the instance of one of B.'s creditors,
and purchased by C. et al , the proceeds
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being depositci in Court, to be distribute.!
amongst B.'s creditors, credited B, witli
f22.i necessary to complete the engine al-lowed $750 damages on B.-.s incident!,
mand, an. gave judgment in favor ofC. e/ a/
for the balance, viz., $1,21 5 with costs. The
lact ot the sale and purchase of the yacht
subsequent to the institution of the action
did not appear on the pleadings. On a].p<.ai
to the 8ui)rome Court of Canada, and cro-sappeal as to amount allowed on incidentaldemand by Court of (Queen's Bench, it was-Held, reversing the ju.lgment of the Courtof Queens Bench, Sir W. J. Ritchie, C.J.,and laschereau, J., .Jissenting, that as itwas shewn that at the time of 'the ins.itu
tion ot i. et a/, s action it was through faulty
construction, tho engine an.l mtchinory

\t7nft. ^r"'''u*'i''°"'*'
""'""••k accord^ing to the Herreshofi' system, on which sys-tem C. et al. covenanted to build it, their

action wasprematuro._//eW, al-o, that theevidence in the case fully warranted thesum of$750 allowed by the Court o Queen "sBench on B.'s incidental demand, and "here

Sin,,^?
'"'' ^" •'^'^'' ^° ajudgment tor thatamount on said incidental demnnd with

Ct 188
''• ^'''''^'^'

^1 ^' N. «5, Su.

341. La translation reelle de la chosedonnee en paiement n'est pus rormise pourrendre la dation en paiement obhgatoire

Hon'^ '/'.•'"'' ^''''' «'^"« <=°"e tran.la
tion, la dation en paiement n'opere r,asnova ion, ni extinction cntiere de la dettequ elle doit acquitter, et qui ne I'estquepar

342. La convention, dans un acto, que lepaiement sous un an de la dette et dos bil
lets qui la constatout, et qui restent jusque
la entre lesmains du creancier, equivaudraa rem^re des meubles qui y sont inumer^s
et qm y sont dits donnes on paiement, maisqui sont kisses en la possession du deliteur
qui s'oblige de les tenir assures, jointe mixpaiements a compto de sa dette acceptes
pai le creancer, avant et apres I'expirationde I'annee, n'est pas, malgre les termes em
loyes, uno dation en paiement, maisune promesse de nantissement qui ne faitpas le creancier proprietair.^ et qui no luipermot pas de rovendiquer cos meubles. lb
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meme victime do I'err.n.r ou de la surprise
elle pourra deinander la nullite du contmt
.lu'elleaura signe sous ces circonstance*

rThSI
^' ^'""'««"' ^' J^- ^- J- •J7, 8?c:

345. Un act.! do ratification d'une ol.lica-ion, pour pret .I'argent, consenti pa fnhomme illettre, sera annule, s'il est prouv6

?,r'nt'de''n""'-"''^I"'«^t^ l"'^t «^ con!tiont des obligations autres ,,ue cellos quecitto personne ontendait consentir. Et lapreuye testimonial,, est admise pour prou*ver
1 errcur. La Cov>pagnie de PrStK

XVL Nature of

tain'*L/^r°7*'"*'°" P*"" ^^1"«»« "n cer-tain nouibre de personnes s'engagent, nourune periode de vlngt annees, a n'e^pasenvoyer e lait do leurs vaches k d'au?refromagorie quo celle de la personne enversqu, elles s'obligont, (cette derniere s'eZ!geant, de son cote, a manufacturer on fro.mago, moyennant 20 p. c. ot sous respons^.

lolly.'me r^™""^' '''i'".""
gaterait,tout

le lait que les personnes lui enverraient) noconBt'tue pKs une societe entre les parties •

mais un simple contrat do louago^qui n^

wl^.^"^ 1f'
obligations perlonneles

f886 " ^' ^*''""'"'^«^' ^4 R. L. 193, Q B.

347. Dans ce cas, le proprietairo de telle
romageriequ'il a cedle, y inclus tous 7e«droits qui lui conferait le dit acte, n'a pu

!

creer aucun lien de droit entre le cession"

e^^nV ':TT' P*"-"^^ ^ '^ convent onet liny a pas lieu pour le cessionnaire iaucune action contre les dites parties pourI'inexecution des obligations qu'elles nnf
contractees par lo dit acte. 76.^

°"*

XVIir. Ohtainkd by Fraud:

XV. Made ix Eurok.

343. La vonto d'unorecotte nonratontee

ost nr""'^ '^''"'" '^^ '" ^'"•^ ^" fc'ingonibreest nu lo s'U ost pro.ive -, ,. , tffmps do la

du nnhlir''^*
'^^^ '•'"^ '

'

"'' '^ ^'^^ connu

contr!^/. V-.'"*^ ''f'
^.rconstancos locontrat doit e ro annuleo vu qu'il y aorreursur une consideration principalo qui ait en-gage lG8 parties a contracter. (Art <J9''

C

S.cfl887'"'''
^"'"^'''"'^'«' 31 L. C.J. lis;

acStnJf.ffi'""^ P""'"^ aconcouru aunacte entach6 d erreur, et qu'elle est ello-

,

348. La ratification d'un acte obtenu parlol apre, ^„ eolui qui a ete tromp6 est^n'orme des faits, lo rend non rocevable a sepla.ndre du dol. Montplaisir & La Banallhlle-Marie, 18 K. L. 153, Q. B. 1889^ ^
349. The lescission, on the ground offrau,l, of a deed transferring rearestate

will not aflf,.ct the rights of u hfrd partvwho m goo, faith has lent money on thJproperty while in the possessio^ of thepurchaser whore the vendor, by his own
S..Tnr S*^"' ''^ '"'r «^^«"^' induce,uTie

wie iJaintitt sold certam real psf.fo f„

.|ue,t,ng ,uoh mi.>t.termt m to!ho con"

Wmifm

1111
^Pit?iMMi
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deration to be inserted in Iho deed, which
minstatement might to some extent hnve
induced C. to lulvanco money on the pro-
perty

;
and therefore the Plaintifl' was en-

titled to obtain the reseiKsioii of the deed
f( r fraud, only on condition of his reimbuix-
ing to C. the amount of his advance. Light-
hall & Craiff, M. L. E. 1 Q. B. 275 and S L. N
152, 1885.

XIX. Performance of

350. M., against whom a capias had issued,
deposited a cheque in the hands of Aiipel-

'

lants, the agreement being tliat if he ap-

1

peared with his bail at their office at eleven
!

o'clock on the following morning the cheque
was to be returned

; if he did not appear,
the cheque was to be applied to the pay-
ment of debt and costs. '1 here was a con-

,

flict of evidence as to whether M. appeared '

at eleven or a few minutes alter, and (as the
majority of the Court viewed the evidence)
one of the bondsnien agrf ed upon was not
VTesent.—Held, (by the \>hole Court), that
a differecce of a few minutes in a contract
of this nature was loo slight to be material,
and would not have justified the application
of the cheque to the payment of the debt
and costs, ifM. had appeared with his bail as
agreed; but held, by themajority of the Court,
that the absence of one of the bondsmen
was a non-compliance with the agreement
which justifieJ the application of the cheque :

to the payment of the debt and co.-ts. Mac-
master et al. & Moffatt, M. L. \i. 1 Q. B. 387,
and 8 L. N. 361, 1885.

'

CONTRACTORS. 204

pratiquer dans certaines parties de la meme
ville sont des conventions, les premieres de
fflire, et la de rniere de ne pas faire. qui,
meme si la vente d'une clientele de medecin
etnit illegale, peuvent separement et con-
jointenient etre I'objet d'un eontratet d'une
obligation par lacquereur de payer le prix
stipule. Verqe & Verge, 14 Q. L. R. 2''6

S. C. 1887.

353. En Tabsenee d'une mention dsns le
contrat de la condition de ne pas pratiquer,
celle-ei ne peut etre etendue au dela des
limites admises par le vendeur. lb.

354. Le conlrat ayant re9u son execution
et I'acheteur ayunt joui de la clientele pen-
dant einq ans, le fait quo le vendeur aurait,
apres eet eepace do temps, recommence a
pratiquer dans les limites on il se le serait
interdit, ne pourrait que donner un recours
en dommages, et r,on entrainerlaresoh'.tion
de la vente, ni, sans preuve de dommages
tpeciaux, la retention du prix cu d'une
partie d'icelui. lb.

XX. Proof of when made in Foreign
Country, .see EVIDENCE.
XXI. Skt aside for Imbecility in

ONE OF THE CONTRACTING PARTIES
Bouvier & Collette,Sl L. C. J. 14, Q. B. I^f'e.

XXII. To DO Work mustbeFinisheu
BEFORE Action for Price.

351. L'entrejjreneur de reparations, sui-
vant marche et devis, ne peut recouvrer le
prix des travaux, qui, d'apies le marche,
netait payable qu'spres leur confection, s'il
n a pas pleinement execute .'on obligation
do faiie, et un airet (lui lui acrorde une
somme moindro que celle demandee, de-
duisant la valour des travaux a faire pour
remplir son obligation, viole la convention
des parties et la loi. Savmure v. Les Com-
missaires d'Ecole de StJfyome, Ui R. L. 214
S. C. K. 1888.

'

XIII. To Sell a Medical Practice.

352. La vente par un medecin do sa
clientele, avec promesse de presenter I'ac-
quereur a ses pratiques et de le leur faire

I

accepter autant qu'il le pourrait, et, a cot
efiet, la convention m.ir le vende.ur '.\o nr"- -

tiquer pendant six mois pour le compte et
proiit de I'acquereur, et celle de cesser de

CONTEACTOES.

I. Claim for Extras.
II. For Corporation Work, sec MU-

NICIPAL CORPORATIONS.
III. Liability of, see DAMAGES, &c.
IV. Not Employees.
V. Privilege of
VI. Rights and Obligations op

I. Claim for Extras.

355. The suppliants agreed, by contracts
under seal, dated 25th May, 1870, with the
Intercolonial Railway commissioners (au-
thorised by 31 v., c. 13), to build, construct
and complete sections three and si:- of the
Railway fcr a lump sum, for section three of
$462,444, and for section six 1456,946.43.
'Ihe contract jrovided, inter alia, that it
should be distinctly understood, intended,
and agreed that the said lump sum should
be the price of, and be held to be full com-
liensation for, all works embraced in or
contemplated by the said contract, or which
might be required in virtue of any of its
provisions or by-laws, and the ccntractois
should not, upon any pretext whatever, be
entitled, by reason of any change, alteration
or addition made in or to such works, or in
the said plans or specifications, or by reason
of sny of the exercise of any of the jmwers
vested in the Governor in Council by the
said Act, intituled "An Act rosjiecting tho
construction of the Intercolonial Railway,"
or in the commissioners or engineers by the
said contract or by-law, to claim or demand
any further sum for extra work, or as
damages or otherwise, tho contractors there-
by expressly waiving and abandoning all and
every such claim or pretension, to all intents
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,

ana that the said contiact and ihr. 1 -J
spec.fication should be in all respect tlSto the provision of 31 Vic, ch 13 t)f„/'f.?works embraced in the contracts 'shinl I K^ful y and entirely complete evSrlailfcular, and g ven im undu- fi„oi

''^'^'^..P'""-

and t'o thelati8fac?ionS^h?en![n'
m''"-''J"'/' If 1 '*^^ beingdeclarcd o^Le ^^1,:"ml and of the essence of the contractrwlm default of such cnrrmiot;^, . ^' "

should forfeit all right da nL'?*''""*'"''
due or pcrcentag^agreed^o be'

-/'•°"'/
and to pay as liquida^'dtmges%-> OOO L;each and every week for the tfme the wo^kmight remain incompleted • thnr h !

at, they would be unable to proceed ami

taken out of their hands and comnleted ofthe cost of the contractors bv +v,l^p
ment fn lS7fi tK^ . . ^ *"® Grovern-

Me paid, laid out, and exneiiH^J ;„ ^

anTp'leSlh^^^S^^^-r'^^^^^^^^
entitled to „n,f

«"PP''ants were not

niea a cou. .er claim for a sum of $ 1 59 38'' 57as being due to the Crown under he tenn

'

of the contract, for moneys expended buthe commissioners over and above the bulksums of the contract in completing sa 1sections. 'I'he case was tried in Ha iKm
ouer Ooiirf h,. T V 'r

""'"'" t"© Jixche-

to them, and, 2nd. $27,022.58, the vE of

me" butZatth^
'''' '^''^ the Gov'ern'meni, out that these 8iim« we...> f-^r^^u ^ ,

under the terms of the clause' three of th«contract, and that no claim could be enteredfor extra work without the certificate of the
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of Canada having been taken by ,hes,.

JJ., diHsentmg, 1st. That bv their cont^rcT:the suppliants had waive'^ «li
."."""^'s

payment of extra work -'.Kl 'iJT ^°'

trartnra nnf T,„ .

""^' -"i'- Jhattliecon-
t actors not having jreviously obtained

113 s ll"for n"'
"' '^''"^'^^^ "^y 31 -^Z

P .ants was properly disnL.ed. 3rd. UnT;
,

the terms of the contract, the work nohavmg befn completed w thin fVI
stipulated, or in aLordan^e wHh'the co"
ai^^"«°"^^'««ione.s had the power totake the contract out of the handV of th«contractors, and charge themxvm. tLl \

cost of completing t^e ame but fh!f*-*making up that amount tTe ' ctrtbeJow

missioners in June. 1873, vil,%L>7 o'>"
5^"

^^.J. -S8, cV. 13 8. C. liep. 2fi. Su. Ct. 1886.

III. Liability op

^tltnL^-^ **',"* '^« travaux de leure at necessaires a I'install.tion d'un ba"i^
T?\'^^\^''^»oun d'eux ait e.e chaS
,tixrafra;s'e?r£S

V. Privilege of

357. II ny a que I'entrepreneur princinnl

tZnT Tent"'
'' P'-'^''^^^ '^^ -Sc!teui, et

1 entrepreneur en sous nr,!..,.
n'a pas ce droit ^o.,„« - n^-.^^rM L«.rf>N 0.73 et JO L. N. J7I, 1887.

anSl.-F" ^^'-''^l^'eneur en souJ-ordre quiaura fait inscrire un preten.lu privilege surun immeuble, sera condauino A en Se uradiation a ses frais et depens. lb

BvVcf5T^K"ap«Io!'"««o^«-MPi^ovEi>

CONTRAINTE PAR CORPS.
1. Impkisonment.

DlMioES^'^'^"^™^ °^ JUDGMENT FOR

HI. Rebellion a Justice.
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I. Imprisonment, aee IMPRISON-
MENT.

35'J. An order for coercive imprisonment
may Ije granted in an action for sepHration
from bed and board. Gravel v. Lahouliire
M. L. R. 2 S. C. 2'J4,and 9 I.. N. 374, 1886.

II. In KXECUTION OK JUDOMKNT KOH
Damaueh.

360. La condamnation par corps, pour
injures personnelles, nepeutetre prononcee
que quatre mois apres la signification au
defendeur du jugement qui I'accorde, avec
comma ndement de payer, et avis (jue la
contrainte par corps serademandpe, a tlefaut
de paiement. Morrison v. Mullins, 16 R.
L. 114, S. C. 1888.

III. IlKDELLioN A .Justice.

361. Sur requcte pour contrainte par
corjjs, la preuve ne peut se faire autrement
que par 1p rapport de I'huissier et par
affidavits. Lefebvre v. Gingras, 9 L. N. 43.
C.C.I 885.

'

362. L'affidavit de I'huissier ne peut etre
admis pour prouver un fait essentiel omis
dans son rapport et pour corriger une erreur
de date. lb.

363. II ne peut etre permis a I'huissier de
produire ou de substituer un nouveau rap-
port, lb.

^

364. Ia contrainte par corps pour rebellion
a justice doit etre assimilee a I'emprisonne-
ment pour dettes en matiere civile, et les
tribunaux doivent exiger raccomi)Iissement
rigoureax des formalit§s necessaires pour
I'obtenir. 76.

la Cour du Hecorder a efe njournee a un
certain jour et il une heuro fixee de ce jour,
un verdict et une sentence (convictipn)
prononces contre le prisonnieravatit I'heure
Hxeo, et en I'absence des temoins et de
I'avocat de la defense qui avait obtenu le
dit njournement, sent nuls et peuvent etre
caases sur ceri/omn. Martin k De Moi linnii,

M. L. R. 4S. C. 53, 1888.

III. For Vaorancy.

366. Under the Vagrant Act, 32-33 Vict.,
cap. 28, it is not sufficient to all^ge that the
accused was drunk on a public street,
without alleging further that ho caused a
disturbance in tuch street by beinc drunk.
Despatie Exp. 9 L. N. 387, S. C. 1886.

CO-PAETITIONEKS see PARTI-
TION.

op

CONTEAT DE LOUAGE.
I. What is,8ee CONTRACTS, Nature

CONTRIBUTORY NEGLIGENCE.

I. What is see DAMAGES,

CO-PROPRIETORS.

I, Right of, in Undivided Property.

367. The proprietor j9a»- indivis has a right
to bring an action of ejectment against a
person holding the pioperty solely by the
will of a co-proprietor, the proprietor of an
undivided share not having any right to
lease the whole property, nor even his own
share of it, without the consent of his co-
proprietor. Stearns, App., A; Koss, Resp.,
M. L. R. 2 Q. B. 379 and 10 L. N. 36, J 885.

CONVENTIONS — Voh- CON-
TRACTS—OBLIGATIONS.

CONVICTION.

I. Cannot be Withdrawn while
Certiorari Pending, see CERTIOR-
ARI,

II. By Reco: jr's Court.

. 365. Lorsqu'une cause criminelle devant

COPYRIGHT.

I. Act giving jurisdiction to Ex-
chequer Court in matters op C 53
Vie. Cap. 12.

II. Infringement of

368. The affixing of his signature by a
sculptor to a bust made by him is sufficient
proof, under the statute, of publication of
his privilege a.« author. liarnard & Bertoni,
14y.L.R. 219, S.C. 1888.

369. And the certificate of registration of
a copyright is prima facie evidence that
the requirements of the law, previous to its
issumg, have been complied with. lb.

370. The assignee of a copyright may
recover for infringements made before the
registration of the assignment, but after the
registration of the copyright. lb.

371. The measure ofdamages sustained in
a case of violation ofcopyright is the amount
realized by the party guilty of infringement.
lb.

ii-
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CORONERS.

o/K.sir5.?M^rc?p^.'^?^--

CORONER'S JURY.
Third Parties IN

I. Rights op
Verdict of

on'£ body 'o"?"'fZ' of' .7
"" ^.'"•-«'-

the Cap.. Diamoml Inn^ r^ "'® ^'""ra-^ o''

" that one J K wZfTZl 7 '""'" ^®''*''«t

fm on therorntro'7h:"o4l^^'t.

authorities of the CiK nf n .
"^""'"ipal

procuring or f^rn^h n^ h?';!";; "«
""^

plemeits to extricate him andi^ f m""more they say that more Tves "voul
j'

'""

been saved hnrl <.i,„i .

"^"^ wouw Jiave

p.-ocured and had not ^^^'"1"^."'^ ^'^^
lost in eitWcatTnl the 'dead""'' ^^^ 'iT''the City of Quebep n h^,i

~^^^^> that

Stat.ite declaring U 'lJ'fy,'''''t>'^rate by
inhabitants i^^'thl Citv of'o"'"^'^ ."^^'^
locus standi before th%o^r?M^°' ^'^^''^
Uae above verdict be quashe^.'^rt^l^-

'''^'

CORPORATIONS - See Act impo

Q. 51-02 Vic. Cap. 11.

Ao'^ms™"^^^ GENERAL MAY PROCEED

in'crArror^^^^"^--^

V. Pleading to Action by
VI. Powers op

fS. '^''""' °^ Members in Case op

CORPORATIONS. 2IO

t'ereltttrZptror^T ^^''" '« '"
by meansZ wr^S 1 1"""'' "«"n>ation

the office 80 usurp^l rxisfs nnT'"'
'"''«"'«'•

law or wiis created ystat'tei^V'"'""""

puS^b^'lS^^otlli^SiCr'-V-
a the election of its Els Ih^^'/^i'^g
which arostill unpaidiZWe "i^^^^^^^

^"°«
on such men^bor^unS e biCs'Tf'.''
' irporaton if supI, ,;„„ ,

^ '"^^^ of such

fonilally ^uZ',' "d such S f^^"liave not liad an opportunit„!,f
'.'"™ber.

nr. Lk^uidation op

376. L'art. ]-*«•? f< d r.

pouvoirderealiser les'biens' dl?'""'^
''"

tions, luais ne veale \Z^! ^lea corpora-

faire (L. J XXr Y ilT '" mani^re de le

1 10. L. N Vrn H?; "^r-^ h ^- ^'^' '^'5 et
K. I^. 652, S C. j'sss!^" ''" * ^''•''«^' 13

coSLS'lrpry'Sd:;!^^^^^^^^^^^
should be ordered to be^p^J.^alf .J- C.
Crown and one half to tlie neHMn.i^ »?

*^®
'•mZ, Portlands Bosiol^p'^ ''^''J^'''*'-
Hatton, M. L. P. 1 Q.TssuS."'' ''''' '^

V. Pleading to Action by

againS^""'^'^^ ^'•^'^'^^"^^i^ «ay Puockkd

ae'QueL?pTurpTnSfl?l;'^ J'^
'''---

r-Bee par I'articl^ggT p'r ?'"r
""^

n. DlSQUALIKICATION OF MEMBERS OF

d'obligation loc^^roi? '"''^"" ''^^^

I

M. L. R. 5 S. C. 59, \m ' ^^«^''"«'«,

VI. Powers of

biSisfLfr nSaTeV-''''^ ^"'^'^'^ do
ree peut expulse, u„""de ae?' '"^'^'P""
'luand, par sa cond.iiV^ . f ,

membres
insulliirsocirteouen a r"''''^^"-^^' " »
neur,. ce Pouvol'LL po°u'rCr c

'""•
ration, bien que I'acte d'inV^/ ^. ^°''P0-
lui conferepL^^pStat Kr "l'«ne peut demander ttt^^ .- . '®' '»embre
soci^te, parce oneM remtegre dans la

P.'t8 ae'dS'e^avec tou'teft'"!?
"'«"'•'*'*

I

si les fbrmalite's omfses S,nn'-*°''"''''''^«'
ets'il a pu se dS^r . "?P°'''ance

MonetterLaSocimZ ^T'T \'°^''^^-

Pines.
""""^ ""^ **««"^^«« in Case op

canStre'deSeroAL' ^'""P°'-'''« ""^y
payment of fin^^rrxlg^-r-
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without first having had an opportunity to
give their reasons why the fines sliould not
be imposed and further, witliout the fines
having been f'orraallv pronounced. Ueffer-
nan <t Wa/sh, M. L. II. 2 Q. B. 4!:i2, 188(5.

CORPORATION OF BAILIFFS—
Act KKsPKCTrm; amended,

Q. r)3 Vic, Cap. 48.

CORRUPT PRACTICES.

I. At Elections, ace ELECTION
L \W.

COSTS.

I. Against Party Suing Es-Quali-
TB.

II. Appeal as to
III. Condemnation to
IV. Discretion op Court as to
V. Fee on Demurrer.
VI. Fees to Counsel on Commission.
VII. In the Interest op the Mass op

THE Creditors.
VIII. Not Granted in Appeal from

A Judgment Dismissed without
IX. Liability for
X. Liability for, of Person Suing

WITHOUT Authority.
XI. Op Action as brought
Xir. Of Action by Wipe Suing

ALONE.
XIII. Op Actions de Minimus.
XIV. Op Action Dismissed in Part.
XV. Of Action Dismissed for Want

op Jurisdiction.
XVI. Of Action Dismissed Saup Re-

COURS.

XVII. Op Action en Bornagb, see
PRESCRIPTION.
XVIII. Op Action en Garantie.
XIX. Of Action Maintained in

Part.
XX. Op Action Settled between

Parties.

XXI. Of Actions United.
XXII. Op Contestation op a De-

mand to Disqualify a Bailiff.
XXIII. Of Contesting Dividend

Sheet.

XXIV. Op Enquete.
XXV. Of Exception Dilatory.
XXVI. Op Exhibits.
XXVII. Of Factum in Appeal.
XXVIII. Op First Action must be

Paid before Bringing another.

XXIX. Op Intervention.
XXX. Op Party Mis en Cause.
XXXI. Op Preliminary Plea.
XXXII. Op Motion for Security.
XXXIII. Of Patent Cases.
XXXIV. Op Substitution op Attor-

ney.

XXXV. Paid to Client.
XXXVI. Payment op Incidental
XXXVII. Personal Liability fob

see CHURCH TRUSTEES.
XXXVIII. Privilege for, «ee PRI-

VILEGE.
'

XXXIX. Privilege of Attorney
for
XL. Ranking op
XLI. Right of Attorney to Pro-

ceed for
XLII. Right to
XLIII. Right op Client to Collect.
XLIV. Right to Execute for
XLV. Security for
XLVI. Tariff op
XLVII. Taxation op
XLVIII. Where Action void prom

Illegality.

XLIX. Where
Fault.

L. Witness Fees

both Parties in

I. Against Party Suing es-Qualiti!;.

381. Lorsque des procedes sont faits. par
une partie dans la cause, en sa qualite d'he-
ritier, sous benefice d'inventaire, et que cette
partie est condamnee aux depens, cette
condamnation doit s'entendre, contre elle,
dans la qualite qu'elle a prise, et elle
n'est pas censee condamnee personnelle-
ment aux depens, a moins d'une disposi-
tion formelle du jugement po ir des raisons
speciales, comme penalito. Oaden & Dawson,
13 R. L. 448, Q. B. 1885.

II. Appeal as to

382. La condamnation unr. depens est
discretionnaire et ne peut, surtout lorsqu'il
ne s'agit que de la division ou repartition
des depens, donnor lieu il un appel. Nadeau
V. St. Jacques 15 K. L, 232, Q. B. 1887,

383. Quoiqu'en revision comme en appel,
la question ties f'rais soit secondairo, cepen-
d-int, lorsqu'elle implique la violation d'un
principe, les tribunaux no doivent pas
i'ecarter, et, dans ce cas,unjugemont pourra
etre reforme sur co point seul. Lamarche v.

La Banque Ville-Marie, M. L. R. 1 S. C. 203
et 8 L. N. 133, 188.

III. Condemnation to

384. Pour pouvoirpretendre qu'une pnrtie
qui ft rcpris I'instaiice en qu."i!iti'' sl'hf'rit!.''"

beneficiaire, a ete condamnee personnelle-

^1
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V TO PRO-

IS-QUALITlS.

i>'>w,on, II Q. L. H. 169, Q. R. |8S5.
^

trouve pa8 dans le tiispoHitif du iuKeiuen l«

I V. niH( KKTioN OF Court ah to

ed^the ro,?r? "^r^^'P'^ "f'**^ '« involv.

wiih L? of Keview will not interfere

the (W 'h'!""""" "? '" "^""t^ exercised byineoourt bolow under Art. 478 (' c p .

the Court below should set forth thfi

4 «. a, 392, i 888. ^' '" ^'^'""'' ^- ^- J^"
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qu'il ait souffert des dommagPs materiels Aramon despublicHtions.dont il se plaint , antson action, et qu'il ne peut to. t au Savou- droit quVi dcs domrnages n""ni.eTquo.que le journal, dan. la .liscussion"
'

nequesfon public, so soit servi d'epUhZ.
inconvenantes et bles.antea pour^l , fnuppel d'un,juge„,ent ronvoyant son actio«an8 frais sera lui-meme renvoyo sans fmis

IX. Liability for

V. Fee on Demlrrer.

VI. Fees TO COUNSEL ON Commission.

witnLlnnHo!'^*°"°""«'' f"' examining

froi^rerpSorcrrtnt:S'rJ
try, cannot be taxed aealn.tthLT^ °"°

record for S^e'ZlSnlt" "^^'""fr'examination of each witn«o v *"^°^^"

^ocideni Insurance tTNk m""/ r'5 S. 0. 223, 1889.
"^

' ^- ^- K.

rlKCuKm^^nt''^'''^''' ""^ "^^^ ^assof

tous'^et' qutsonVStr. " ''^^* «"*«"d-

pas indispensable nour m,T^l r' " ®^*

le caract^re de fra^s de^i.^H^ ^'T '*^"*

privileging ou'ils flitnf -.-^ ''°® ®' ^^''ent

les tribunaux 1 sX n^-i^^'P*"^' ^«^«^»t|

pour ,a cZly.!Tar:%7^l l-fnSde la mas.e. Dans I'espe^Te leT' p
^*

estan Srf,9'^^-«ectant I'in.. .bie

391. The Plaintiff., Attorneys at lawobtained judgment by default ogahst heDefendant on the amount of their cos saxed m two suits, defended by .le.n fbrthe Defendant, and of which tliey securedthe dismissal. The Defendant fyled anopposition to udgment, denying that hnhad retained the Plaintiffs h„f^ In •

that they had been e'l^ o;'ed' by o S«
If" ^^ i'.^f^^dant's -/aran^f was bounu odefend him against the su ts in question

present ac'tion'^f,'^ ^'V"'' plead^'dTo'the

eTS^l^tl^^^^^t"^-
proof established that M had han Ll f.^

XI, Of Action as Brought.

390. Lorsqu'un demandeur n'6tablit pas

LesfeJaoI Tn'""
™' ""^«'' ^^^ Lessor and

25th Jut 'oEr' 'r * °fP''°'ni«es from

hTe\llterpTa?;tlrcJT P™'^"
"^^

hea/d in open Court' S^r"'""f''^«
"'^'-^

on the groC'S:t\heTud^tnJ-^-

-Xtirerlets^VSltl-^^^^
i'- N. 10, S. r. M885. ' * ^'^''''> »

AL?NE SfNNOT"E''cBL„^^^^ ^^^'^^

XIII. Of Actions DE Minimus.

montt?ri25'sill:eur "T'^'^^^
'^^

^
uc *^j, 81 .i seulement sent accor-

m
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1:11
i 'i

IPW
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: !

d*es, la (Jour jiout nccordor pliiH do |2 de
frivis. Et la rdgle, «i k-.s domnmgeH iiccordeH
s'^lf^vont a nioins dc £2.0.0 uteiling, l((s Iraiw
111! j)ourront etro 1)Ium 61t)V('M, ne s'apiiiiinu!
pas dans les caune.s do $2f> et au dcHsoiis, ou
le jugo a droit de jugcr auivant I'tviuit^,
Bouchard v. Girard, 10 L. N. 2.50, C. C. 1881.

XIV. Of Action Dismissed in ['akt.

394. Where a dislinct portion of tbo
demand is wholly unfounded, the Plaintiff
in such case should be condemned to pay-
ment of the difference of costs. Hodge k
liacme, 9 L. N. 170, C. C:. 1880, and Arts 399
et aeq, infra.

XV. Ok Action Dismissed for Want
OK .lUHISDlCTION.

395. Lorsqu'une action est renvoyfe, fur
un plaidoyer, i)roduit comme plaidoyer au
fond, d^clinant la juridiction dc la cour,
pour incompetence ratione materia; la
m^moire de frais du piocureur tlu Oefendeur
sera taxe, conformtaient i\ rarticle 7 du
tarif des honoraires des avocats, a la cour do
circuit. Saxton v. Paradis, 13 R. L. 40 S.
C. 1885.

XVI. Of Action Dismissed sack Re-
cocns.

396. II faut assimiler une procedure ren-
voyee ou aimulee, sauf recours, a une proce-
dure abandonnee, ot dans ces cas, suivant la
disposition de I'article 453 du C. P. C, la
partie qui recommence doit prealablement
payer los frais des premieres procedures.
Lusignan v. Rielle, M. L. R. 4 S. C. 467, 1 888,
and Arts 412 et seq. infra.

397. Dans uno action en bornage, ou il est
aussi demande des dommages qui n'ont pas
6te accordes, les frais du litige, en parti fliit

ex parte, seront support§s par le defendeur,
lovsque celuici, repondant a uno demande
de partager a, I'amiable, a de beaucoup de-
passe I'epoque fix6e pour proceder a tel
bornage. Thornton v. Trudel, 14 R. L. 286.
Q. B. 1886.

'

XVIII. Of Action en Garantie.

398. L'acheteur d'un immouble dont les
fruits et revonus sont saisis et revendiques
entre ses mains, par un tiers qui est le vrai
proprietaire de cet immeuble, qui appello
son vondeur en gara..tie, et le fait condam-
ner a I'indomni-er, par le jugement qui
maintient la .saisie revendication, et qui
paie ensuite au demandeur la valeur des
fruits de I'immeuble dont il a dispose, ne
fait que payer sa propre dette, et ne peut
exercer, contre son vendcur, les droits du
gardien a qui le vendeur avait dunne une
garantie pour permettre k Tacheteur de
disposer des objets saisis et qui etaient pe-
rissables. Mountain v. Patrick, 19 Pv L
667, Q. B. 1883.

XIX. Ok Action Maintained in Part,
nee OK Action Dismissed in PartSupra.

399. Regie goneralc, c(dui qui est jug6
d^biteur et (|ui n'a i)as fait d'oH'ro ost paH-
sible dos d^pens, bien (|U0 la reclamation
formi'e contre lui soit susceptible do r6duc-
tion. Royal v. Lajeunease, 30 L. C. J. 224,
S. C.R.I 886.

400. Where an action was instituted for

1300.38, and a tender of t09 and costs, made
bofore return, was held insufficient, and
judgment wan given in favor of Plaintiff'

for f 120.50, costs woro allowed Plaintiff.

Kippen ,. Sterling, 10 L. N. 99, S. C. 1887.

401. In an action for actual damages, for

personal injuries sustained, where the
Plaintiff obtains judgment '''^r only a portion
of the amount demanded, hd will not, where
the Defendant made no tender, or an
insufficient tender, be condemned to pay
the difference between the costs of the
contestation of an action for the amount
recovered and of the action as brought
Charron et ux. v. La Corporation de la
paroisse de St. Hubert, in Review, M. L. R.
4S. C. 431, 1888.

402. The Plaintiff' having sued for $1,000
and obtained $200, he would be awarded the
costs of an action of $200, and be condemned
to pay Defendant the difference between
the costs of an action of $1,000 and one of
$200, the Court ordering compensation pro
tanto. Gu€ne(te V. City of Montreal, M. L.
R. 4 8. C. 69, 1888.

103. liorsqu'un demandeur obtient juge-
ment pour partie de sa demande qui est
contestee pour le tout, il doit avoir ses frais,

contre le defendeur comme dans une action
du montant pour lequel il obtient jugement,
et si le defendeur ne lui a pas fait

d'oifre, il ne doit pas etre condamnfe 4 payer
les frais de contestation. Burroughs v. Wil-
ton, 19 R. L. 166, S. C. R. 1890.

XX. Ok Action settled
Parties pendant Vinstance.

BETWEEN

404. Le 11 octobre 1886, Adam B. Fraser
poursuivit Thomas W. Nicholson en reeou-
vrement d'une somme de 159.27 due pour
epiceries. Le defendeur comparut et plaida
par exception a la fonne que le bref d'assi-
gnation etait entache de nuUite parce qu'il
ne contenait ni les noms, quality et domi-
cile du demandeur, ni les noms, qualites et
domicile du defendeur

;
qu'il ne contenait

meme pas la mention du iour oil le sceau de
la Cour avait ete appose nicelledujouroii le
bref devait etre rapi)orte. Le 20 novembre
suivant, le defendeur, par le ministere de
M. J. Areas Dorval, N. P., off'rit la somme
reclamee .- $59.27 sans frais. Le notaire
refut la reponse suivante : " I hereby ac-
" eept tho said sum of $59.27 as offered to
" me by these presents, and give full re-
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BETWEEN

1 B. Fraser

" anif J I'n'"! i" .T'"'' f''"
""''' Nicholson,

ftna I 8igno(( after roading lieioof.

(Signed,) Adam B. Fraskr,

M. J. A. DoRVAi,, iV. P."

Lo 22 noverabre, 1« .l-maivlour re.iuit lo6(en.leur .lo plai.ler au fon.l, co qu' it oJJ «u.vant, on pro.luisant uno excopto , opaiement. Voioi lojuL'emont : "Jigeme ?rejetant exception ,1 la tb.vne, on *^a ,unque le pamnient oir.ctuo lo 20 novo bro '

1886, sans aucune reserve par lo <lelon.lonr i

6ta.t un abandon ,le tous' le. <l.oit? m '

lpouvait avon. par la suit. ,le la dito exoo, !

tion, le deinandeiir ayant accopte le ..aie-•nent ausn. sans fairo aucune reserve • n"isattendu que le deman leur a unl a .roro,requH lo dftfondour .le plaiderau fbn ap'

'

avoir accepte paiement san, reserve etqo
1 /T''f

"''
''
'" ^^''«'' ""« condamnat onpar .lefaut qu> aurait pu intcrvenir contielu.. 6ta. tenu de pro.luire la defease auon,l qu'd a produite, condam.ne le da

c emandeur A payor lea depens sur la d edefense au fond, .listrait.s a'm M. JvaUoe fe(M.v.er, avocats du defendeur." FrZr vNichohon, 10 L. N. 59, C. C 1887
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Ol- CONTKHTINO DIVIDEND

XXI. Op Actions United.

clalSo Y'uT^ Plusieurs causes de premiereclasse, A la Cour Superieure, oil la mLimepersonne est domanderesse sont reSsapresqu'un plaidoyer au m^rite a 6trproduit, dans I'uno decos causes, ot unoXclaration, dans chacuno des autres, que ledetende..r enten.l plaidor les mSmes'moyens

2hll« «f "^^T^«.P'^r ledfifende.r qK
fendaVLf ,''' '"««r"'« 86pares sont

Z^^aL chacune .los causes, commedans des cause contestees, le procureurciudomandouraura droit .lans chaque c use

ans 7! ^^' ''"L"™'.''^^
fiv.conU'^ auxavo.mts

fn^i * ^'""' .^"Perieure. Lambe v. Tke

u.-e requete demandant la caasat ou d'un
Iiu.8s.er est de «6, conform^ment .U^rticle

di ?a Cour^'4
l^onoraires des protonotaires

'

ue la Gour Superioi o, et le timbre &

Ser;en''^""P-''^" > I'enqu^t? et\u
de «5 nnnf

^''^'i"^'^' '''"«' contostoe, estHe «j, conformement aux articles 8 et 9 du

1 enqueto, suivant I'article 29 du tarif de,avocats, ne doit pas etre accorde sur ceprocedures, mais bien la somme de |8 p ?renqueto suivant I'artiole 83 du dit t,arif ^i:J^'"p-des Huissiers du District de MontrealV. Came, 19 R. L. 619, S. C. 1890.

XXIII.
HlIKKT.

407. r^rsquela .-ontostation ,1'un bor.lo.roan ,lo collocations n-oossit., uno in true,.on complcUo.avoo onqiiSto, los Vais sorontaxes com.ao s.r contoit .tion d'u iTopnosi
I

tion atin .lo oonservor lha,i,Uf i" 7./!,^

XXIV. Ok Knijui^te.

when testimony is u.u.e.iossary. FoloherV
Liblonglie, K) („ \. 138, S.C. 1887.

I XXV. G^ E.xcEPTio.v Dilatohy.

'danfl,.'^!."?-''
°*°''P"''» <lilatoiro deman-

,'»V'"«. e .lemandour d.n'ra on paver lo,
!

™s. rpu no doivont pas suivre /is^ue

•S. C. 1 885, ot arts. 4 1 9, 420 infra.
'

XXVI. OKExHiniTh

410. Lo coat des pieces n'entre on tavA
oontrella partie con.la.nnee aux dfipons .^uelorsqu'elles etaient necossairos A a causeot, en outre, que lorsque la partie . ui los

„'

produites n'6tait pas^resumS los voi. en

R rs.":rs, iS'"""^"
'''""''^' ''- ^

411. Pour en obtenir la taxation il n'o,tpas nocessaire d'en avoirMema.id"' le coatHpecialomont, la conchision genera o auxdepens etautsufK .ante. lb.
^ *"' '^"'^

T„l5'^^^^- Op'Pactumin Appb\l fromIN^RLOCUTORY JUDGMENT, «Ve Tp^

XXVIII. Op First Action Must rpPaid i.ekore Brinuino Anotheu
412. Les articles 450 ot 453 du C P fqui declaront .,ue toute partie pout se dSsis"!terdesademandoala condition do pZ;

lvant'd-'a:L'.'f-"f i? P^"' ••econ.mrSavant .1 avoir prealablement pave les fraisencourus par la partio adverse sur a .te-manege abandonnee, s'appli.iuent ogalomentet meme avec plus de raison a une acthmdeboute^e qu'a une action discontinueeS
I

N. 87, 1880, and arts. 396 supra and i'lUnJra.
413 Dans CO cas le defendour a unoexception dilatoiro pour faire suspendro lesprocedes sur la deuxieme action jusqS cequo les frais de la premiere aoient'paySs lb
414. Les procedures d'un demandeurdans une action, ne seront pas sujen lues'sur raotion du defendour; parce.me ledemandeur n aurait pas pay6 les fraisTuneaction pricedente, pour los tn'- n.!.!?

RtSc.sri'8'8r-'-'*^^"^'^'-«^^-^-
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Mb, Uno partie dont , i (lon)an(]it> on pro-
f^dure ft *''t^ rpjotee par 1b tril)uni*l, peut
,W/'<iameno«r avant d'avoir pr6alK)< '>'<<uent

pay* laa frais oncourug par la partie adverse
ur hidoinandooii procedure rejet6e. Leelerc
k l,a Cttmpannie de Oaz tie Quebec, 14 Q. L.

K. 367, 8. C. 1888.

416. Im <lenmndenr, '|ui n'a pas rapports
.. Bon action, ohI pieHUiuu mo deHister de oette

pourHiiito, ot il no peut onHuitn la rocoiu
iiioncor, sunn avoir pay6 lo» frais onoourus
8Ur le oongfi-dufaut. Chagnon ic Jackson, 18
|{. L ;i7;{, 8. C. 1889.

XXIX. Op Intervention in Rbvbn-
DU'ATION DY OUARUIAN OP EPPBCTS
iTNDHB Seizure, see EXECUTION,
Power of Guardian.

XXX. Ok Party Mibe kn Cause.

417. liiirsqu'iine partie ogt mise en cause,
danH line requete civile, ctqu'elle n'a aucun
intSrfit A contostor cette roqufito civile et
qu'ello n'ost n-.ise en came que i>arcequ'eile
6tait partio dans la cause originaire, et que,
copendant, olio oontosto la requdto cl\'ile,

olio n'obtinndra pas de depena sur hi on-
testation, nieme si elle est maiubenue.
Jirunelle ct lier(/eron, 14 K. L. 501, Q. B.
1885.

XXXI. Ok Preuminahy Plea.

418. The words "if ho succeeds," in

article 132 C C. P., moan, if he succeeds in

defeating the action, and whoa the
proliminary ploa is a dilitory exception
which has been maintaiiujd after the De-
fendant has boon forced, under article 131

to iilead to the merits, and the Defendant
has not availed himself of his right to amend
his pleas to the merits or ])lead anew, and
the Plaintiff succeeds upon the me^'^'' of
the action as contested, the Defendant can
not claim to bo paid the coats of his

contestation under article 132, but may on
the contrary be condemned to pay them.
La Banque Nationals & Ross, 11 Q. L. R.
U)9,S. G. R. 1885.

C0ST8.

XXXIII. Patent (!abe8.

21^0

421. No costt aro allowed in cases boforo
the Minister of Agriculture under the
Patent Act of IS72. Mitchell & Uancock
Inspirator Co. 9 h. N. .50, 188 .

XXXIV.
tobnby.

Of SunsTiTUTio.N <»f At-

'XSl. Of Motion vor Security.

pro'-Li'd:

fraih rV'x

poiu- lia

pour

!.; mnd^ii", non residant dans la

iv^ liors, ;ii-.s condamn6 k payer les
sr-

. ',. -^ion pour rcutionnement
!:>. :tia:s ces depen^. rjno reserves
vrc U; sort du {..ocea. Citizens

Ins. Co. of Pittsburg, v. The Sincennes-
McNaiighton Line, 15 R. L. 274, S. C. 1887.

420. The disbursement and fee for putting
in security for costs form part of the costs
of suit and follow the issue of the cause

;

but the fee allowed by the tariff to the
PlaintifTs Attorney on the motion for

security for costs does not form part of such
costs of suit. Eqan v. Thompson, 10 L. N.
210, S. O. 1887, and art. 40y supra.

422. The Respondent moved for substi-
tution of attorney. The Appellant contested
and, aa to coats, contended that tho aoii
of the motion should be againnt the partv
presenting it. The Court held that iln*

costs must bo costs in the cause, and follow
the event of tho suit. Lapoinfe & Briire,
12L. N. 386.Q. 13. 1889.

XXXV. Paid to Client.

423. Lo defondour qui a 6t^ condamn6 &
payer dos depons distrait aux procureurs
du demandeur, n'a pas le droit de payer ces
d^pens au demandeur lui-mSme. Et si le
demandeur a re<ju du defendour les d6pen«
quo ce dernior 6tait condamne A, payer i ses
procurours: le dit demandeur no" pourra,
en son propre nom, oontester I'opposition
de I'opposant, alleguant ce paiement, mais
la contestation de I'opposition doit iHrofaite
par les procureurs distrayants. Priseau
& Campeau, 13 R. L. 580, C. C. 1884, and
arts. 436 et seq. infra.

XXXVI. Payment of Inciubntai:.

424. Le nonpaiemont des fraia incidents,
m6me d'appel, dans uno cause, no peut pas
suspendre la continuation de cette m§me
cause, lorsque le tribunal qui a condamne
aux frais n'a pas impose le paiement comme
condition prealable a la contmuation. Ro-
binson V. C. P. R. CI)., M. L. U. 4 q. B. 344,
1888, and arts. 41" . ; ..fc,. .mprn..

XXXIII. PRTViLEfi/.: I 'irt Exchan ii

Bank <fc Campndl, 1» i.. v J. 148, 8. CJ.

1885.

425. The Plaintiffs privilega for the costs
of suit under C. C. P., Art. 606, ss. 8, includes
the costs incurred up to final jmlgment in
appeal ; and so, where the Plaintiffobtained
judgment in the Superior Court anainst
three Defei dants jointly and severally, and
the judgmeat was reversed by the Court of
Queen's Bench sitting in appeal, and on
appeal to the Privy Coucil the original judg-
ment was restored, it was held that the
Plaintiff was entitled to bo collocated by
privilege on the proceeds of the movables
of the Defendants for all costs up to and
including the final judgment of the Privy
Council. Elliot v. Lord ei al., & Atkinson,
Oppt., M. L. R. 1 S. C. 442, aid 8 L. N. 342,
S. C. R. 1885.

426. Les frais de defense ne sunt pas pri-
vilegies et ne peuvent pas 6tre accordes, par
prMeronce, sur le prodiiit dos biens saiaia et

i vendus en execution du jugement lea
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'>,>! u..rul o„,t, incunil Iv'.uoh £

...uuneu in tho Hu,)erior Court. Beaudru

C. 1888
"ecKetl, U L. N. 50, H.

KOR^^^^- P^'VILKQE OF AtTOKNEY
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m. The privilege ofthe Attorney extends

only to the costH of the Court «f u »

XL. Ranking dk

:srii=3i=;;S.~

«ee ATT0kNEYs''i'[ LITEM.
^^ ''"***'

XLIl. UioiiT III

tion a'.te«ccord^"eTaon'p,
-o .tr «'] /Jr

"

ne pout fairs 6maner enL pronre „« ' «/au preiudico ,1'une saisie rrtH un^' rli'execution pour lo mon a^t e r«. 1-
''"'^

XLirr. RmHT OK CUKNT ro COLI^BCT
^Ju. l^a distraction dos fWiia .. c ,

procureurs n'ompeche nil »
'-veur dea

representee d'6(^e creaE* !,

•'"

T
*1":'.'^

oondamnee aux denens r-t n-
* P"'*'®

cette derniere si irj;;K,u .ear'' I le"?""?pas, surtout lorsquo ceux^i ,Z ^ '*'/''"'

biement payes pir leSc: r'v ^t"

iuar^h^nS;^Sl^J:i,^,:;tS
costs dw<rat7., in favor of his »?f

""

interest in th; 8u?t to em tr?l'f" T'proceedings in execution o%iriu5; ±
I
ol dittraction 11 favor of hi« IttJltJ ^,

"®"'

especially when Thl „L "^"^"^y*^ "ore

./?«/ for the trHi and i'"'""^'
''S"«^' 'he

tiffs namP, was maintained. Jr",^ ,/!
""

^^^»,,^, .,«,, in Review, M. Liars'; a

coS\t ben^aSed'"!:: te"""''"
"^

creditor for such coirs an 5 .1
.^h**,. Personal

them and obSH1ran«fi "the'?/ ^7^

Corriveau Silk mitkT?'-r^^''''^ *
218 and 10 LN. 411, 1887.^- ^^ ^- ^ '^- «•

XLIV. Right to Execute fob
439. La distraction de depens au profit
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'

'''in

des procureurs n'eiupeche pas la paitlo
qu'ils represontaiont d'etre creanoiere de la
partie condamnee aux dopens ot d'agir cen-
tre cette dnrniere si les dits pronureuis ne
le font pas eux-memes, et plus particuliere-
ment s'ils ont ete payes de leurs frais par
la partie (pn les employait, alors il y a
subrogation de tels depens en f'aveur de la
partie, Bissonnette v. Dun, 29 L. ('. J. 155.
S. C. 1885.

'

440. La dite partie condamnee pent exci-
per de la distraction pour se dispenser de
payer tant <jue les dits procureurs n'ont pas
eux-memes fait modifier I'executoire en
leur nom. lb.

441. Le demandeur, dans une cause, ne
pent, en son nom, executer un jugenient
pour les frais de la cause, au lieu et place
de son procureur, alors que, parlejugement
distraction de ces frais a ete accordee au
procureur, a moins que le demandeur ne
fasse voir (ju'il a ete subroge de <|uelque
maniere aux droits de ce procureur, ou que
ce dernier acquiesce formellement k ces
procedures. Latoiir & Champaqne, 19 R. L.
283 S. C. 1889.

XLV. Security for

442. Dans le caa ou il y a plusieurs de-
mandeurs dont les uns ont leur domicile
dans la province de Quebec et les autres en
dehors de la province, le defendeur a droit
d'obtenir le ca.ut\oxmem&nijudicatiim sohi,
61 de fairo suspendre tous les procedes de
la cause jusqu'd ce que ce cautiounement
ait ete fourni. Howard & Vule, M. L. R. 4
S. C. 420, UAO.

443. Une corporation qui a son bureau
principal d'affaires dans la province d'Un-
t.ario, ot qui a une place d'affaires dans la
cite de Montreal, sera tenu de fournir chu-
tionnoment pour les frai^. The Ontario Bank-
v. Foster, 19 R. L. 577, 8. C. 1884.

444. Where a Defendant sued by a foreign
Plaintift" demands security which is put in
and the action is adjudged against him, he
will have to pay all costs including the costs
occasioned by such demiuid. Goodall &
McGinnis, 31 L. C. J. 253, .'<. C. 18S5.

445. C'est seulement celui qui 2>orte,
intente ou poiirsuit une instance ou proces
qui est tenu de fournir le cautiounement
Judicatum solvi, et tel est un opposant afin
de distraire; la partie qui conteste uno
opposition ne faisant qu'exercer les droits
de son debiteur pour resister a I'oppo-iif'on
setrouve dans le cas du defen:leur dans une
saisie-revendication, et par consequent, ne
doit pas le dit cautiounement Dejinitio,
I'instance est la serie des antes d'une proce-
dure judiciaire ayant pour objet de saisir le
tribunal d'une contestation, d'instruire la
cause et d'obtenir finalement le jugement
qui doit vider lo debat. Park v. Jiivard, et
Melockf-, oppto, ?rl. L. R. I S. C. 291, ot 13 R.
L.479, et29 L. G. J. 230, 188 .

446. Le fait qu'une personne qui reside
dans la Province de Quebec, et y intente
une action, n'est que le pr^te nom d'une
autre personne r^aidant en dehors de la
dite province, n'est pas suflisant pour oblfger
le demandeur a fournir le cautionnement
judicalum solui. Reed v. Ra.iconu, M. L. R

.

I S. C. 43l,et8 L.N. 341, 1885.

447. (Following Hawker Fertilizer Co. v.
Cameron, 7 Leg. xVews, 214), a motion for
security for cosfs may be presented after
the expiration of lour days from the return
of the writ, if notice of the motion has been
given within the four days. The Connecticut
cl- Passnmpr^c Rioers R. R. Co. d- South
Eastern R. u. Co., M. L. R. 2 Q. B. 105 and
9 L. N. 147, 1885.

448. A non-resident Defendant is entitled
to ask for security for costs, from a non-
resident Plaintiff. lb.

449. Whore a non-resident Defendant has
been summoned by advertisement, under
C. C. P. 68, the four days run from the
expiration of the two months within which
he is ordered to appear, and if such delay
expires in vacation, the delay runs from
Sept. 1. lb.

450. AVhere a Defendant, after giving
notice ofmotion for security for costs, pleads
without reserve of his right, he waives his
right to security. lb.

451. Lorsque durant I'instance le deman-
deur laisse la p-ovince de Quebec, pour
resider ailleurs, le defendeur a droit au
cautionnement Jtidicatum solei, non seule-
ment pour les frais a encourir mais egale-
ment pour tous les frais encourus. Gauthier
v. Dupras et al., M. L. R., I S. C. 510, 1885.

452. On an application for a writ of
habeas corpus ad subjiciendum, on behalf of
Kate Frances Monjo, of the city of New-
York, to obtain possession of her three
children, alleged to be in the custody of the
Respondent, in the district of Montreal, the
father, Domingo M. Monjo, appeared and

I

presented a motion that the petitioner,

I

being a nonresident, be held to give security
for costs. The Court said it was not the
practice to allow costs in matters of habeas
corpus, and the application for security of
costs would not be granted. Monjo v.
Monjo, 8 !;. N. 102, Q. 15. 1885.

453. Lorscjue le demandeur pendant I'ins-
tance laisse la province de Quebec, le
defendeur pent demander le cautionnement
judicatum soloi, et la motion pour I'obtenir
pout etro faite en tout temps, ineme apres
I'expiration des quatre jours () ii suivont la
connai<sance (ju'aurait eii le defendeur du
deiiart du demandeur. Cur v. Bri/son, M
L. R. I .S. C. 495 et 13 R. L. 681, 1885.

454. Le delai de (juatre jour< pour deman-
der le dit cautionnement ne s'applique ((ue
lorsque la demande est faite par exception
dilatoire ot non par motion. lb.

455. Even a temporary residence in a
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mce in a

foreign country will render u riaintiflliaMe

and security put in without notice may be

lintc!;
I;«s demandeurs. demeurant en de-hors de la Province de Quebec, sont obliSsen vertu de I'art. 29 C. C. de Iburr.ii caution pour les frais, ,,uand bien niVme ihauraient un bureau d'affaires dans iT pro

"ami. '^'' ""• ^'^*'"""' '' ^^- c- J- 166. S.

458. Although the Defendant, owini; tothe representations of the PlaintiffMsreason to believe that Plaintiff r.esiden?m a oreign country, a dilatory excerUonrequ.nng security for costs will Ltlfe hePlanUiff prove that notwithstanding such
'

representations ho was in fact a .^"idenwithin the lurisdiction of the Court fn

eve? r',-
""

'.''^''ry
exception will'ho

T^'a-
dismissed without costs. Woodl

Ic mi "''"^^'''" ^'^ ^' ^^-c- J- 125;

459. A non-resident Plaintiff, contestin.'the collocation of a third party n a S o"f

o • '^if
"^""°"' •« «Wiged \o furnisli a po«^of attorney and give security- for costs

U K. d 8. C. 84, and 15 11. L. 287, 1887.
460. An opposant who is absent from thecountry, even if he is a Defendant opposant

cdS '^Trtr/ 1'
r"";]''

'" Sive secm^tj-S

,

«£ue?t-f-^Lni=^Lr
pour le paiement des frais sur uno action

premiere instance et ne sont .1= tl
paiement de ceux de l^'ppC J ,///"7,"
"«**««'•, i3 Q. L. R. 44 S. C. R J 887

possession doit tenir lieudu cautionnement

4b4. La (juestion de la sutti^ance do oef f«

fnSl^ ;tn"'t-^^-^
'^""'^ '^ Ui^cretfonlL^

7ftV"*L ?,
"'" question dd frais. 76.

4b5 Semble, lors.iuune partie en causemeurt, apres avoir donne cautionnement

COSTS. 22 6

•XiZ' '
'"'"'"'' .l"*"'''"^ '•68idanta

fn^ •nf,*'
'

'"'"^ '"P''endre I'instance sans
I

fournir un nonveau cautionnement. 76.
406. A non-resident Plaintiff contestingan opposition cannot be compelled otivosecurity f< r costs. Wauah v. PorteousW

L. X. i;i9, C. C. 1887.
'

467. When a non resident Plaintiff hasdescribed himself as domiciled in uVe Provmce and an application for security fb^-

dn , f^' T ^T""
""^^^ ^"'hii 'h« fourda>s from the return of the action, secu-itv

will not afterwards be ordered 'unless itappear that the application is made vv Uiinfour days of tlie knowledge acquired by theDefendant of the Plaintifil absence, o7wSh

mjl^'mi. '^''- '^''^'"^' ^" '^^ N^

468. Un avis de motion pour cautionne-ment judicaiumsohi donne' d'une maniere

par la lo., et renouvele par ordre de la ( 'ouraunjourulterieur en dehors du dit deh

S ('"47^1
188'''"'''"''" ' ^'"^•' ^^ ^- « 4

469. A railway company, being a corpor-ation, can have only one residence Cdtl a Its head office. A railway company

470. The Defendants, although residing

I
p1- \^«K°'*^? ^^'^''' ">ay ask that hfPlaintifi be ordered to give security vvithS

pr«.Sf^^rures^^Ss:-
la motion e.st signifiee dans les quttre [o,i,s
-luohju'e le ne soit presentee a it cour; u"aa

i^;;:"'f
• '""r 'lu.terme suivant, co,„mon"an

irR.t4^3T"r5-^89.'^°^'^^'^'^^«^-^-«--

472. Le poursuivant, residant dans la

eCtenu .S'l'"
*^'"P°'--'-ement, ne ^eu?etie tenu de donner caution pour frais. 76.

473. Le dornandeur etranger oui contesfoun opposition atin de distraire' fu^f a

t!^ o ,'?"™"' caution pour les frais

Si t^.tsV''''^
''''' ''^'^^'^^^^^^^^

474. Nos 41 and 42 of the Tariff of Feesare applicable to a petition prayinl thatquidatiou under the Liquidation Ac of1882, be ordered to delivei' up property in

bafl ff- fl''"^''?u'"'''"«'
^^® advocates' andimim. fees on the action are to be taxedas in a case in the Circuit Court overSand the prothonotary's and sheriffrfofs^'

r
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1

in a case in the Superior Court under 1400
Gilviour V. Monette, 10 L. N. 385, fS. 0. I887!

476. In such cases the costs on a petition
to quash the writ of capias are to be taxed
according,' to the tariffs for the Superior
Court. lb.

'iill. In such incidental proceedings, when
tlie contestation is founded upon the falnity
of the allegations of the affidavit, the advo-
cates are entitled to fees on articulations of
facts. lb.

478. A Montreal, dans les causes de $10(J
a IMUO, qui, avant le statut de Quebec de
1879, 34 Vic. ch. 4 sec. 9, etaient de la
jurisdiction de la Cour de Circuit, les delais
d'assignation sont ceux de la Cour Supe-
rieure

;
mais le tarif des causes appelables

de la Cour de Circuit leur est apphcable
BrurUai & Denis, 15 E. L. 470, S. C. 1887

479. Les frais, sur la contestation d'une
crSance colloquee, alleguatit que le crean-
cier colloque n'a pas d'hypotheque, vu que
cette hypotheque lui a et6 consentie dans
un temps ou le debiteur 6tait notoirement
insolvable (art. 2023 C. C.) doivent etre taxes
conformement a I'article 67 du tarif des
honorHires accordSs aux avot-ats dans la Cour
Superieure. Chevalier v. Rivest, 17 K. L.
528, S. C. 1889.

XLVII. Taxation of

480. Une saisie-arret apres jugement ne
peut 6maner avant que les frais aient 6te
taxes; des a-comptes donnes apres le
jugement mais, avant la saisie, quand les
frais n'ont pas ete taxes, et plus que suffi-
sants pour payer les frais, doivent s'imputer
seulement sur le capital et les interets, en
yertu de la regie : I'imputation n'a pas
lieu sur ce qui n'est pas clair et liquide, a
moms qu'il ne fut prouve d'une maniere tt6s
certaine que les frais ont ete payes et que
le montant en a ete accepte. Levesque v
Moussin, 10 L. N. 239, C. C. 1882.

481. C'est a la partie qui pretend que les
frais ont ete taxes, a le prouver, ot cette
preuve se fait par la production du memoire
ou par le plumitif, et le fait qu'il est dit
dans le bref de saisie que les frais ont ete
taxes ne fait point preuve. lb.

482. Le demandeur par son action recla-
mait 165. La cause avait 6te inscrite pour
le 8 octobre 1884. Le demandeur netantpas
pret a proceder, obtint en payant les frais
du jour, la remise de la cause au 9 octobre,
et ce jour-la le demandeur obtint jugeiuent
pour $20.30 et les depens. II appert au dos-
sier que les temoins, tant du demandeur
que du defendeur, ont ete taxes le 8 octobre.
Le teuioin saisissant a ete taxe a $1, etle 17
d^cembre suivant il a fait emaner un bref
d'execution centre le demander pour |2,
mais la saisie n'a pu etre executSe. vu la re-
sistance du demandeur. Le demandeur a
prouuit une opposition par laqueile il all6-
gue

:
Que la saisie a ete emanee pour satis-

faire a un jugement rendu en favour du
temoin pour ca taxo , (ju'aucun tel jugement
et aucune telle taxation n'ont eu lieu en sa
faveurle 8 octobre 1884; qu'il n'appert pas
parle dossier que le 8 octobre 1884, aucun
temoin ait ete present en (Jour pour le de-
fendeur et ait demande a etre taxe ; ijue le
le 9 octobre 1884, jour du jugement final, le
temoin a ete taxe a $4, comme temoin du de-
fendeur qui a et6 condamn6 aux depens. Le
temoin saisissant a d'aboid fait motion pour
rejet de I'opposition, alleguant que la saisie
n'ayant pas eu lieu, I'election 6tait prematu
ree. Cette motion a ete renvoyee sans" frais.
La cause a ete ensuite soumise au merite.
Le demandeur a produit un certificat du
greffier que tous les temoins en cette cause,
tant ceux du demandeur que ceux du de-
fendeur, ont ete taxes le jour du jugement
final, le 9 octobre 1884, et ce en bloc pour
les deux jours. De son cote, le temoin sa -

sissant a produit un autre certificat du
greflier, que si les temoins en cette cause
ont ete taxes le 9 octobre 1884, au lion du
8,';leur taxe de 14 comprend celle de $2 a
eux accordee par jugement du 8 octobre,
condamnant le demandeur aux frais dujour.
La cour a maintenu I'opposition avec depens.
Le memoire de frais ayant ete soumis au
juge pour taxation, le juge I'a taxe suivant la
clas^e d'une action de $2, montant de la
taxe reclamee. Tremblay ii Bouchard, 9 L.
N. 78, C. C. 1885.

'

483. Le defendeur devait aux demandeurs
une somme de $95 ; Paction fut commencee
par un capias. Les demandeurs, conforme
ment a I'usage de la Cour Superieure du
district de Montreal, payerent sur le bref et
sur la procedure en Taction origmaire, les
debourses d'une action de $100 a $120. Le
capias fut regie hors de Cour par les parties
et jugement intervint en favour des deman-
deurs pour la somme de $95, montant de la
dette. Les deiaandeurs apres avoir discute
les biens mobiliers du defendeur, firent ema-
ner une execution centre les immeubles.
L'immeuble saisi par les demandeurs etait
evalue a la somme de $8,000. L'opposant,
N. T. Robichon, fila une opposition a la
vente de l'immeuble saisi sur le defen'leur,
reclamant par sa dite opposition une cer-
taine portion indivise du dit immeuble,
comme lui appartenant. La soeur du defen-
deur, Marie Robichon, fit aussi une opposi-
tion reclamant la balance de l'immeuble
saisi. Les demandeurs contosterent les deux
oppositions. Jugement intervint, mainte-
nant Its opposition» et renveyant la contes-
tation des demandeurs avec depens. Le
procureur des epposants fit taxer son me-
moire sur la dite opposition comme dans
une cause de $200 a «400, reclamant un
heneraire de $50, conseil a I'enquete, etc.
Les demandeurs contestants firent motion
pour reviser le memoire de frais du procu-
reur des epposants. I!s all^suerent ou<-.

Taction originaire etant considlree comme
une action de $1U0 a $120, demiere classe
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rendant ce jugement s'appuya sur les art"
|

'
'
^^ ^

'

^^^^•

"

l^,' i^.**?'
1^^^' 1°^^' '089, C. P. C, et

I ^ffi^- J^^
I'lactice under the ordinance of

cles

jugea que toute la contestation sur ropijosi
tion en question etait du ressort de la
tour Suxwrieure

;
que la Cour de Circuit

dont il etait jiarle dans les dit.s articles etait
lacourqui ajuridiction dans les causes an-
dessous do $200, car a I'epoque ou le Code
de Procedure Civile fut proniulgue. c'6tait
la Cour de Circuit qui avait juridiction exclu
mve, dans les districts de Montreal et de
Quebec, dans tous les districts dans les cau-
ses au-des^ous de S2U0

;
que I'intention du

legisiatear etait par consequent de faire
considerer la procedure sur une saisie d'im-
meuble conime etant du ressort d'une cour
superieure au-dessous de $200 ; et que Ton
devait payer les debours&s comme sur une
action au-dessus de S200, et que c'etait le
tarit a une action de cette classe qui devait
regler les frais du procureur. Kinloch v.
Bobichon, 8 L. N. 170, S. C. 1885.

484. Under art. 479 of the Code of C P
where the prothonotary or his deputy has
taxed the costs, without previous notice to
the Attorneys of the parties in the case, an
opposition afin d'annnler on the ground
merely of want of notice will not be
maintained, unless the Opposant shows thathe has been prejudiced by the want of

rrK.fr?5oi,f^85:^"'^''^'^"^'"''^'

485. Si par une erreur de calcul en
additionnant les diflferents items d'un me-
moire de frais, I'on forme un total de|I19 0<Jau heu de $159.00, et (|ue le memoire de i

Jrais est taxe a la premiere de ces somme^ I

conformement a I'avis de taxation donne
une execution no peut ensuite emaner oue
pour cette somme de $119.00 a moins rue
1 erreur ne soit corrigee par une revision
reguliere; sur executoire pour $159.00 sansque telle revision ait eu lieu, le montant
reclame sera reduit a $119.00 sur opposition

394! S^irf
88?'*" ''"""'

^' ^""'^^''•' '*^ ^- N-

486. Trois defenses .separees par troi^
defendeurs (jui invoqiient los memes moyens,
raais qui ont comparu et plaide par le meme
procureur, donnait a ce dernier droit a trois
honoraires. lb.

,
requiring notice to the adverse

party of taxation of costs, was not affected
by the passing of 20 Vict. ch. 44, s. 90 (C. S.
L. C. ch. 83, s. 151), leproduced in Art. 479*
0. C. 1

., and such notice is still required.
Scott & McCaffrey, M. L. R. 5 S. C. 202,

490. L'avocat n'est pas tenude faire taxer
son memoire de frais contradictoirement
avant de prendre une execution pour ses
trais

;
et une opi)osition basee sur ce grief

sans se plaindre de surcharge dans la m^'
moire de frais sera renvoyee avec depens
fartineau v. Brault, 12 L. N. 251, Mag. Ct!

XLVIII. Where
Illegality

Action void from

491. Un defendeur ne peut Stre con-
damne a payer les frais d'une assignation

9 l!n!'ioWc: mf''''''' " ^^^'''^^''"'

Where both Parties IN
XLIX.

Fault.

492. Where the defendant called his
wife into the cause, and after the dismissal
of the principal action the suit was contiuu-
ed between the husband and wife, and
earned to the Court of Appeal notwithstand-
ing that the iiecuniary interest was extre-
mely small, and the litigation appeared to
be prolonged for the gratification of mutual

A f ^70V *^°"'''' ^^^ * discretion, under
Art. 478, C. C. P., to compensate the costs,
and put the parties hors decour.e&ch pavinc

L. Witness Fees, .sec WITNESSES.

487. Le procureur distrayant a droit d'in-
cliire dans son memoire, ct de reclamer par
execution le montant des frais d'un expert
aani laxatiou speciale, meme quand 11
appert qu'il n'a point paye tel expert, ni
tait de debourses a son sujet. lb.

493. A minor summoned as a witness is
entitled to take execution for his taxed fees.
But where the amount of such fees has
already been paid to the attorney of the
party obtaining the judgment, as part of his
taxed bill, a seizure by the witness for the

9T N~.'i!Zt ''''''''' ' ^''^«^"'

^?oi?^^^^^^-^«"- MUNICIPAL
COEPOEATIONS, TAXES, &o.
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COUNSEL AT ENQUPlTB.
I. Fees op, see FEES.

COUNTY COUNCIL.
I. Rights op,with Respect to Local

ATIONS;
''" MUNICIPAL CORPOR^

CRIMINAL LAW. 232

moiit des droits sur lea inirneubles. Lizoiie
Ac Ucscheneau, 29 F.. ('. J. 225, S. (;. K. 1884.

COUPE DE BOm -Voir SER-
VITUDE.

CR^ANCIERS.

insolvency!™''"
Insolvable, voir

CREDITORS

L Rights op, see DONATIONS CON.TRACTS, SALE.
^ivj-^b, i.ujn.

COURS D'EAU- Voir MUNICIPAL
CORPORATIONS, As8es4ent1

COURT OF SPECIAL SESSION
OP THE PEACE.

TION^^"^^"^^"°^ °^' "^^ JURISDIC-

CRIMINAL LAW.

COURT HOUSE TAX.
I. Included in Permission to Pro.CEED^iN Forma Pauperis, see PROCE-

COURTS
I. Powers op

JJ^: ^^t '"A^"'"'^ /" '^"'^^^ imposed cv
staiute.-Th^ Court has power to compel
the performance of a public duty by public
officers, though the statutable time for per-
lorming the duty has passed; consequently
the board of revisors was ordered to Dlacen^mes on the list of municipal electors,
alter the statutable time for perfoaminj; theduty was passed. Dechene v. Fairbai^ et
al., m Review, M. L. R. 2 S. C 442 et ^0 T
C. J. 227 S. C. R. 1 886. ' " ^•

" CR^ANCBS ANT^RIEURES. "

I. Cb qu'on Entend par les mots
495. Lea mots " saaf le cas oii il existo

une creance ant^rieure ou preferable apna-
rente dans la cause," portes a Particle 710,

u a\ fl,^
rapportent pas a la priorite de

la date et d'origme, mais ont trait a I'mte-
rionte de rang et a la preference a raisond un privilege en vertu des Inig re-^laat k-s
privileges, lee hypotheques ^t I'enregistre-

I. Abduction.
II. Appeal prom Summary Convic-

tion.
v>v.j.i»iu

III. Bail, see HABEAS CORPUS.
IV. Barratry.
V. Bribery.
VI. Commencement of Prosecution.
VII. Conspiracy.
VIII. Criminal Inpormation.

TrJIl
^^^^^"^^^^ ^^ Jury during

X. Embracery.
XI. Evidence before Grand Jury.
XII. Extortion by Threats.
XIII. False Pretences.
XIV. Forgery.
XV. Fraudulent Conversion.
XVI. Indecent Exposure.
XVII. Indictment.
XVIII. Jurisdiction op Justices opthe Peace.
XIX. Jury Summons,
XX. Jury.
XXI. Larceny.

As bailee. '

XXII. Libel.
XXIII. Malicious Injuries to Pro-perty.

XXIV. New Trial.
XXV. Perjury.
XXVI. Preliminary Investigation.
XXVII. Procedure.
XXVIII. Rape.
XXIX. Receiving Stolen Goods.
XXX. Recognizances.
XXXI. Reserved Case.
XXXII. Sentence.
XXXIII. Stand Aside.
XXXIV. Summary Jurisdiction.
XXXV. TilEEATENING LETTERS.
XXXVI. Vagrancy.



ii33 CRIMINAL LAW.
I. Ahduction

girl^undrr uA"*'
'''%*^'^i»g ""^ unmarriedgin unaei tlu age of sixteen out of thepossession of her gua.vlian, evidence ofcruel traatment of the girl by the -'uardian

13 .nadtn.ssible, but where a child was Senfrom motive, of benevolence, froiu a S
beZtut ^''"«'''. '•^''"«''' ">« "-"nooeing on the property or preraisa nf fh^
guardian, and wa, then Vhce f bv hepersons who had come to hir re ef i„ thecharge of Defendant as secretary of a societvfor the protection of women and chS„the secretary was not guilty of takinrout

497. Secondary evidence of the ace of th^

theiury.'";^'"^^
'^ pormittedTot^to

Tiom^''''^'^''
^""^^ Summary CoNvic-

498. Upon an appeal from a magistrate's
conviction under the Indian AcTthe d^!IS imposed upon the judge, not only of

tehir saoT^'^''^'
cf re°ce'iving evide'nceWhether such evidence was heard before

Crests, a S. '''''""' '^^^-^-ti^

Cot?4£s A^rhSg^Ut tS™2

500. Save as to objections on the face

uLe th'eT'^
""^''^ '^^ Appellant ha^lourge, the Respondent ought to begin, lb.

501. An exception contained in theclau.^ enacting the offence ought to be
SoH^^."''''^''^«'"'^«"'^««q"«ntc^ausem section, it is matter for defence and need

IV. Barratry.

du?MZ^r'T--^^ defendeur est accuseUu debtee droit commun, appele " CommonBarratry." D'apres les definitions, .eSconsiste a su.citer, enoourager ou m^inten r<les prcces et des querelle? entre dWespersonnes. U preuve oontre le defen.leur

idV ''^'*®^V*' '«« ^'""''^ de Montreal.Duns deux cas c'etaient des saisies arrets au poursuite de sa propre epouse, do„tTestseparede biens, et dans les deuxautres casdes saisies-arrets a la poursuite de sa HHed'adoption I'epouse du pla-gnant-! pourfare executer les jugements ren-lus^ enleur mveur. Ces jugements ne sont pas.neme conte.tes, p^ ph,s que les declvrations .des t.erssaisis. Je A.intiens quele present accuse avaJt un itUcrOt suffi^sant dans ces instances pour justifier son

STrrisis.^^^'''''''^^''-"-"^''^^^-^

CRIMINAL LAW. 234

V. Bribery.

503 Sur uno accusation de " Briberv "
il.uiporte de faire la preuve que lo iSantest electeur

; et cette preuve doit C tr«^!meilleure preuve nosaihl.^ plVf»
*

ne pent etre^aite pa'SL. u'l^Zlt
P euve aerait la production .I'un eSt ou*unecop.e de la liste electorale. eLZct Bourassa, :U L. c. J. 227, Su. Ct. 188

VI. COMME.VCEAIE>fT OF PROSECUTION.

505 The committal of the defendant fn

ln?or.h''' °" '^' '^•''^^ •« a commence"
™«"\f th« prosecution within R. S.C ch S

qliks^''-
" '''"'''-''''

'' '^- ^ R 223;

Vir. Conspiraoy.

506. An indictment for conspiracv ivifhintent to defraud, which merely a Wes ThSthe Defendants did combine to secrfte andmake away with the property of one ofthemA., with intent to defraud B of a sun Zeto h.m by A. without alleging that A wa!insolvent and that it was in con em.tlatTonof insolvency the secreting was c.rded out

122"; Q B."l88o.
^''"'' ^^ ^'^'•«*«'-^- « L N:

507. In order to constitute what is meantby conspiracy as an indictable offence, theindictment must plainly show that therehas been a corrupt agreeing together of twoor more persons to do by concerted actioTsomething unlawful either by the means tobe employed or by the end in conJem^ationm other woros, the unlawful thing musteither be such as would be indictoble ifperformed by one person only, or if it be nofsuch. It must be of a nature to in ure thepublic, or some individual by reason of the

4°"4Tl885.''''*""" ^ ^'^^ie,Tit L.

VIII. Criminal Information.

•508. The remedy by a criminal informa-
tion, for a misdemeanor of a gross anVl
notorious kind, fyie i in the Court ifQueSBe^nch at the instance of an individuaLby
the clerk of the Crown, exists in his

m!q"l 1887
''" '"^"'''' '^ ^-

'""^

509 But such information can only befyled by leave of the Court, the exerc so ofsuch remedy being thus placed within thidiscretion of the tribunal. lb.

nii'Vili
'''.'^^^'''^I't^^ill take into consideration

all the circumstances of the charge before
It will lend Its assistance to this extrairhnany mode of prosecution. lb.

'"'"<"n

511. When the prosecutor has chosen an-other reme, y, which he has not expresslyrenounced, he cannot obtain leave to fyU ^criminal information. lb.

II
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IX. Discharge OF Jury DURING Trial,
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borrower of a sum of money falsely declares
a property well and truly to belong to him
may constitute a false pretence, Reqinaw.
Judah, 8 L N. 124, Q. B. 1885.

512, A jury had been sworn on the pre-
vious day to try the prisoner, on an indict-

ment for murder. In the course of the
trial it was made known to the Crown Pro-
secutor and to the Court that Aug. Guil-

i

mette, one of the jurors, came from a house
where a bad case of smallpox existed. The blank, without authoVity and for fra°udulent
judge discharged the jury. The case being jjurposes, is forgery, Hoke in re, 15 R. L. 92,
resume i on the following day, the prisoner's (l- B. 1887.

counsel objected that the prisoner having
I 5.^,, ^^ stitement of account, such as is

been once put in jeopardy of his life, no received by a b«nk from other banks having
trial could be had. The Court over- hnainAca nnnnonfinn;, ,.,:ti. : „„,!„„„*,.:„:„„

XEV. FoROKRY,

520. The lillinij up of dnifts signed

business connections with it, and containing
an acknowledgment of the receipt of money
to be accounted for, is an " accountable
receipt " within the meaning of R. S., ch.
165, 8. 29, and the fraudulent alteration
thereof is a forgery. In re Debaum, 1 1 K
N. 323, Extradition case, 1888.

•522. A confession as to alteration of ac-

judicial proceeding pending at the time the ' counts made by an officer of a bank, after

oCfence is alleged to have bee a committed :
h'3 co inec'tion therewith has terminated,

and the existence of such proceeding must
\

'" a fellow employee, no director of the bank
be alleged in the indictment. Regina & I

being present, is not made to \ person in

Corneiller and Regina v. Leblanc, 8 L. N. |

authority
; and where such confession is

new trial couia ne nan. me uourt over
ruled the objection,, and the trial proceeded
befora anew jury. Regina v. Considine, 8
L, N. 307, Q. B. 1885.

X. Embracery.

513. It is essential to the existence of the
ofifence of embracery that there should be a

114, Q. B. and 29 L. C. J. 69, 1885.

IX. Evidence Before Gr.vnd Jury.

514. Affidavits taken at a preliminary
investigation before a magistrate, but not
in presence of the accused, cannot be
used as evidence before the Grand Jury,
in the absence of the witnesses. Regina v.

Carbray, 13 Q. L. R. 100, Q. B. 1887.

XII. Extortion by Threat.s.

515. Pour constituer I'offense prevue par
le statut 32-33 Vic, ch. 21, sec. 44, concer-
nant lespersonnes qui exigent d'une autre de
I'argent avec menace ou menaces, trois con-
ditions sont necessaires : lo. <iue I'argent
aoit exige ; 2o. avec menaces; 3o. avec I'in-

tention de le voler. Talon ik PicM, 9 L. N

.

380, Po. Ct. 1886.

516. Quoiqu'en general lorsqu'il y a doute,
I'intention de voler soit une question de
fait !i gtre laisse au jury, neanmoins le ma-
gistrat doit decider la question lui-meme
lorsqu'il n'y a pas de doute qu'il n'y avait
pas I'intention de voler. lb.

517. Un creancier qui au moyen do me-
naces, obtiendrait le paiement de sa crean-
ce, ne tomberait pas sous I'operation du dit
statut. lb.

XIII. False PRK'.iSNCEs.

518. Le delit d'obtention d'argent, sous
de faux pretextes, n'existe pas, lorsque le

paieraent de la somme de deniers est fait,

en execution d'une obligation deja existante,
quand meme il y aurait des faux pretextes,
pour induire lo dRiiteur a taire ce paiement.
Regina v. Lamllie, 16 E. L. 299, Q. B. 1888.

519. A clause of a deed by which the

made without any inducement being held
out, and after the accused was warned not
to state anything that he did not wish re-
peated to the directors, it is admissible in
evidence. lb.

523. In a case of lorgery it is not necessary
to prove the legal existence of the bank
intended to be defrauded : it is s iffioient to
prove generally an intent to defraud ; but
in this case the legal existence ot the bmk
was sufficiently proved. lb.

XV. Fraudulent Conversion.

524. In an indictment of a trustee for
fraudulently converting property, it is suffi-
cient to set out that A " being a trustee "

did, etc., insteai of that A " was a trustee
and being such trustee " did, etc., and it is

not necessary to set out the trust in the
indictment. Regina v. Stansfield, 8 L. N.
123, Q.B. 1885.

XVI. Indecent Exposure.

525. On an indictment for indecent ex-
posure of the person, it was proved, that the
Defendant had twice exposed his private
parts in a barn, that a little girl of six years
of age was playing in the lane neir the barn
door, and that the act of the prisoner was
seen by the mother of the child from the
window of her own house on the other side
of the lane. There was no evidence that the
prisoner had done anything to attnct the
attention of the child or that the child had
necessarily seen anything that took place,
or that the Defendant was necessarily aware
of its presence. In charging the jury, the
learned judge said that the exposure must
be in an open and public place; that,
however, this did not mean that the place

11
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should, of necessity, be a place generally
public and open

; that by the circumstances,
a place ordinarily private might become a
public place withii\ the meaning of the law.
bo, that whore a person exposed his personm a grossly indecent manner m a private
yard, so that he might be seen from a public
roal where there were persons pa4sin", the
indictment would be maintained. He added
that It was questioned whether an indecent
exposure to one person was sufficient to
support an indictment of this sort, but that
he did not hesitate to say that if the ex-
posure was of a grossly indecent character,
as where a man intentionally exposed his
person to a woman or to a child, the indict-
ment might be sustained—the gist of the
offense being its indecency. It would be for
the jury to say whether in the present case
there was any such gross indecency. The
jury returned a verdict of Not Guilty
Regina & Levasseur, 9 L. S. 386, Q. B. 1886.

XVII. Indictment.

1 ^^v'
'^^? omission of the word "felonious-

ly trom the averment of the intent in an
indictment for shooting with intent to mur-
der, which did not describe said offence in

JI'oqTIt'?'.*'^*''^''''*"'®
creating the same

(32-33 Vict., cap. 20, section 13), constituted
a substantial defect therein. Reaina &
Bulmer, 33 L. C. J. 57, Q. B. 1881.

"^ " *
527. And the omission of the words " of

malice aforethought '' from the averment of
the intent in the same indictment, con-
stituted another substantial defect therein
which could not be cured by verdict. lb.

528. Where two or more names are laidm an indictment under an alias dictus, it is
not necessary to prove them all. The priso-
ner, an Indian, was indicted for the murder
of Agnes Jacobs, otherwise called Konwake-
ri Karonhienawitha. At the trial, evidence
was given identifying the deceased as an
Indian woman known by the Indian name
laid m the indictment, but there was no
evidence that she was known by the na ne
of Agnes Jacobs. The prisoner was con-
victed of manslaughter.-i^eW, affirming
the judgment of the Court of Crown Casel
Reserved for the Province of Quebec, that
proof of the Indian name was sufficient to
justity th9 conviction. Regina v. Frost
(Bears. & B. 474) distinguished. Regina v.

sTctim. '

"""^
'° ^" ^- "^''- '^^3'

629. Jn an indictment, each separate count
must disclose a complete offence and the
allegations contained in one co>mt cannot
cover the insufficiency of the others. Regina
& Samuels, 16 R. L. 576, Q. B. 1888.

530. An offence created by statute must
be drawn so as to meet all the reonirAmanta
ol that statute or it must be drawn in the
very words used by the st.mute. lb.

531. The words: « And the jurors afore-
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said do further present " are indicative of anew presentment and of a distinct count
trom the preceding one. lb.

332. The word " together " is not essen-
tial in an indictment against two persons for
robbery, to show that the offence was a
joint oae. Regina v. Prooost, M. L. 1{. 1 QB.477, etSL. N. 396, 1885.

^

533. An indictment for perjury with the
Attorney General's na iie signed by his
representative an 1 not by himself, is not a
compliance with the recjuireiuents of R S
<^''t J^to."'"'^' '*" ^egi'Ki V. Forcli 14
Q. L. R., 231, Q. B. 1888.

'

th^^^eace!'"'''"'^^'"''
"'^ Justices op

534. A justice of the peace, after examin-
ation of witnesses on an information chare-
ing an indictable offence, has no authority
to ciiange the nature of the proceedings,
and to convict as if the matter before himwere one which came within his summary
jurisdiction. The information must contain
a complete statement of the offence asdenned by the Act conferring the summary

C 'c ISsT'
^''^"" ex.parte, 9 L. N. 403

XIX. J UBY Summons.

*.
535. Notwithstanding the provisions of

the British North America Act, attributing
to the parliament of Canada the exclusive
authority to legislate upon " Criminal Pro-
cedure," a criminal trial for which the jurors
have been summoned under the provisions
of the " Jury Act of the Province of Quebec "

oo"'''/°!^*l'^ moreover the Canada Statute
32 and 33 Vic. cap. 29, sec, 44, is sufficient
to validate such a trial, and is constitutional.
Regina in Provost, 29 L. C. J. 253, Q. B. 1885.

XX. Jury,

536. Dans les proces pour delit (misde-
meanor) comme dans ceux pour felonie leprevenu a droit a un jury compose de per-sounes dont moitio au moins parlent la

iTr^ R.'96;tri88^'"'' ^- ^«^"-'

XXI. Larceny.
537. The evidence showed the prisoners

were not servants of th complainant: thecomplainant advanced them money to buy
rags, which they were to sell to the com
plainaut at a certain price, their profit beingthe difference between the rate the nri-
soners could purchase the rags and tliisfixed price. The prisoners consumed themoney in drink, and bought no rags. TheCourt field the prisoners were n )t the ser-
vants of the complainant, he lent the money
to tno prisoners to carry on their traffic, and
tZ^ 7*Pr ^'t'"''^?/-

'^''^^ -'"••y returned a

':G
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538. A.1 bailee—Tlio prisoner was indicted
for larceny, as a bailee, of a sum of money.
Tlie complainant produced a receipt, taken
at the time of the deposit in the hands of
the i)ri8oner, by which it appeared that the
deposit was " on attendant le paiement
qu'il i)ourrait faire d'uno mSme sommo a B
A. Benoit."_//e/rf, tUat this receipt implied
that the prisoner was to pay a simjliir sum,
and not actually the same jiiocea of money,
and that there was no larceny. Iteaiua v

£fr'^l'l'i'"*'
^- ^- ^^- ^ Q- B. 143, and 10 L. N.

aoj, 1886.

539. Parol testimony could not be ad
mitte 1 to vary the nature of the transaction
lo.
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I punishable on simmary conviction, the con-
viction was bad. MoJet ex-parte, 10 L. N. 19
C, C. 1886.

XXIV. NewTbi.vu

541. VVhereitappear-ifroin the case stated
by the judge who reserved, for the decision
ot the lull bench, questions of law which
arose at the trial for misdemeanor, that the
viM'dict was contrary to the evidence, a new

irluT, Q.ri589;
^^'^""^ '^ ^'''"' '^ ^-

XXV. Perjury.

XXII. Libel.

539. The indictment is drawn under sec-
tion 2 of the act respecting the crime of
libel (37 Vict., chap. 38), that is to say that
the libel was published by Defendant,
knowing ihe same to be false. The Defen-
dant pleaded the generiri issue and a special
plea ofjustification. The prosecution closed
its evidence and the Defendant opposed
the case going to the jury for two reasons:
first, that the indictment was under the
second section of the act, and that there
was no evidence of guilty knowledge

;second, that the communication was pri-
vileged on the face of it, and no evidence
of express malice to destroy the privilce
and that as privilege was matter of law, the
jury shout \ be charged to acquit. With
regard to the first of these points, it seems
to me to be a little premature to bring it up
at this moment, and perhaps it may never
arise in this case. It will be observed that
the alleged libel consists in an appreciation
of facts with which the writer, whoever he
was, pretended to be familiar, and conse-
quently, it can hardly be said there is no-
thing in the way of evidence t) show that
the writer knew the nature of his apprecia-
tion, that is whether false or true. I am not
however prepared to say with the prosecu-
tion, that evidence of malice sustains the
allegation ofguilty knowledge. The converse
18 true

;
guilty knowledge implies malice.

But m any case I am not inclined to think
that, oven if guilty knowledge were not
proved, it would be the duty of the Court to
mstruot the jury that the defendant was
entitled to an ac(]uittal. ] Taylor s. 214
Re(/ina v. TassS, 8 L. N. 98 Q. B. 1885."

"

XXIII.
PEBTV.

Malicious Injuries to Pro-

240. Where a person was charged, under
Sect. 59 of the Act respecting maiicioi"
injuries to property (32-33 Vict. ch. 22i, with
having committed an indictable misde-
meanor, and the j ustice of the peace, after the
preliminary inquiry had been conducted as
in the case of an indictable olt'ence, convicted
the defendant, without trial, of an offence

j42. On indictment for perjurv, for falsely,
ice., swearing that " he had paid L. the sum
of $4,200, which was the balance of the
money coming to him out of the moneys
paid to him by Beemer, for securing the
contract for the waterworks of the city of
Quebec," evidence that what the Defendant

I
swore was that « he had paid L. the sum of
|4,200, which was the balance of the money
coming to him out of the moneys paid to him
by Beemer, for securing the contract for the
water-works of the city of Quebec, and by
Jilisee Beaudet on behalf of the Lake St.
John Railway," will not support the charge
of perjury, and a verdict of guilty founded
on such evidence, under the said indict-
ment, will be quashed. Regina & Trudel,
14 Q. L, R. 193, Q. B. 1888.

'

543. The prisoner is accused of having
committed perjury by swearing to a false
attidavit making accusations ofa very serious
character, against a respectable married man
living in this city. This affidavit wa^ made
to procure an order from a judge to permit
the prisoner to take out an action informa
pauperis, based on these accusations. There
can be no doubt the prisoner gave all this
information to her lawyer

; and it is not less
clear that the story is false. Bad as the
prisoner's conduct has been, and little
though she may deserve sympathy, there is
a protection to which she is entitled, and
that IS to have a fair trial on the accusation
now before the court. She is not accused
ot slandering complainant, but of havine
perjured herself in an affidavit. At first
sight a great difficulty presented itself, the
petition and affidavit were lost, and the
commissioner could not identify the pri-
soner or remember the circumstances of the
administration of the oath. However a
press copy of the petition and affidavit
was produced, and the boy Montgomery has
supplied what was wanting in the oral
evidence. This is, of course, less satisfactory
than the evidence of the swearing might
have been, but it is legal evidence.lind will
probably be considered satisfactory by you
Ihe real difficulty in the case is, that ac-
cording to a very evil practice, which courts
anil juilgo;? iiave been condemning iiielTec-
tually for years, the narrative is containedm a petition drawn in technical language
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which a young person in tho condition oflife of the prisoner, in all Probability "ouhnot understHn.l, if it had io.M, rea 1 'tow
lead to her. 1 1 is also to be rernarkp.H)!;??the object of the whole proceed r/™\'o

'

to state her ground of aJiion agn nst oo ?, '

plamant under oath, which ?)«. ''

was not bound to do.'buV to'e fbl ^h'th'.a'

Kthrfn^l'^P"'"' 'V^y tl>e costs ofcotn th 8 indictment Imd taken place .ml;the lavv of perjury as it fonnerlv stoodshould have been able to tollyoutlmt Althe allegations of the petition whkhlivf nobear on the question of the poverty o
"

i
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tTatin'n'tr
"•'^" °' '^'''''^''^

^ As an iU s

'

tiation, there is an allegation that rnmrTi •

ttolktde^cSon^lf?i;;7"^^-''^
cover any undertakr/ wh'ic "„ 7^;,^°

iSSL'tZTe^ury^^ffr^tV'^"^''
™"

S5n:^^,^Jf.,°"!?"^7' yo" could nofcl

your- ve-;dS" Y^o^^^'^re sworn'f 'T'f' I

Whether the prisoner pe^iS^he'L^^S

ltt^;:;;:;;::^^^!l,i«»;;;o;«ouc.„g..«t

.'J44. Dans une accusation de i)ariure laluestion de savoir si le sermont a afvobntaire et corrompu est une question de fait
:

urn doit etre laissee « I'apprlciat o^du jut
I

Jier/ma v. Venault,HL. K 250, Po Tt 1885"

'deJEat^m.T,"'^'!!'^"'*' ^ * «ffl""ation ouutcla.ation prise de vive voix, par affidavit

i serviv ,\l ll
-'* considore essentiel pour'se.vu de base a une accusation de parjiae

par un strnographe officiel, sans avor/tTreCOnnues devant le jugeou I'eprotonotaite Ifi."

de naVim?
"^ P^"*

Y'''^'^
""« accusation

me.rK. "/6."'" ''''"'"°" '-^S"''--

548. The nonprodi.ction by the nrosfir,.

HrCd'in''?;
'"

^T'y'
"* "- pi--sWHS nieilm the civil suit wherein the D«fendant is alleged to have given fhlsetPsH'niony IS not material wherf"hrasSniw

r^n .
-'^' '^"'^ ^ f^- ^^- J5], 1885.

.|4J. It IS not essential to prove that th«Wt. sworn to by the DefendLt as alleged
" the indictment, were materiftl t^, ?f

pro's ir.'^hr""' "r •»»>»"»"?».««'£

III wiiicii tne Uoposition was taWnn

*"!oAF?itX"erfL''«"K„lr

uivision ot the same Court, whero l.a vZl

TeTJl T""''' '"^y »- convic "d'Tfperjury on the answers so given lb

D., owed nothing for his board f 2ndly HeD., from about the beginning ofl8Sn to
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1881) liad 110 uicnns of8Ui)iort wliutevor.''
Hoing clmiped with perjury, in the assign-
ments of i)eriiiry, and in thr negative iivoi-
ments, the words used by D. in his unswerH
were distinctly negatived, in the terms in
whi(!h they were made. At the trial, evi-
dence was adduced, and not object* d to at
the time by D., to prove he, Francis, had
naid to D., in May or June, 1880, $42 for
having boarded ht his hou.se in the month
of May, 1880, that he had jtaid his board to
Madame Dupcrrouzel and }iart ol' his board
to Francis I.arin, and was held liable by the
latter for part of his board during the
months ofSeptember and October,! 880; that
he was also held liable for part of his board
at Mrs. ]{ndford's during the months of
January, February and March, 1881, and by
Britain, for having boarded at the Victoria
Hotel in the months of April, May, June,
July and August, 1881

; and also he, D.,had
received from Francis an order on Benjamin
Clements for $15, on account of which Cle-
ments had paid him, D., *7.5() in November,
1880

—

Held, that under the general terms
of the negative averments of the assign-
ment, it was competent for the prosecution
to prove such special facts to establish the
falsity of the answers given by D. in his
answers on fails et articles, and therefore
the conviction could not be set aside. Dow-
nie V. Regina, 1 1 L. N. 315, and 15 S. C. Rep.
358, Su. Ct. 1888.

XXVI. Preliminary Investio.vtion.

554. Le magistral peut et doit, dans toute
cause ou Ton precede par voie d'acte d'accu-
sation, prendre les depositions do ceux qui
ont eu connaissance des faits et clrconstan-
ces de I'afTaire, que cos temoins soient propo-
ses par la poursuite ou la defense

; ce dovoir
du magistral est imp^rieux dans los pour-
suites privees ainsi que dans les poursuites
publiquos. Regina v. Tranchmt, 8 L. N.
259, Po. Ct. 1885.

XXVI I. Procedure.

555. Les noms des jures dans un proces
avoc jury mixte, doivcnt etre appeles alter-
nativemcnt do la liste des noms anglais, ot
de colle des noms fran^ais, a mesure que
Fun des jures dans chaque liste est choisi et
assermente, en commongant par le nom qui
suit le jure appele. Regina v. Maguire, 13
Q. L. R. 9'}, Q. B. 1887.

556. L'accuse n'a pas droit, avant que los
Jures soient appeles, d'obtenir communica-
tion de la liste des petits jures. lb.

557. En cctto cause, la poursuite otant
publique, le substitut du procureur general
a droit d'exercer le stand aside au premier
appel de la liste des jurfes. lb.

XXVIII. Rape.

558. An indictment for rape charged that
the prisoner " violently and feloniously did
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I

make an assault, and her the said R. then
violently and against Iut will, feloniously

I
did ravish and carnally know against the

[

form, Sec."—Jleld. .-.lirming the judgment
of the (Jourt below on writ of error, thai) on
this indictment the prisoner could be con
victed of assault with intent to commit rape.
Regina v. John, II I . N. 313, Su. Ct. 1888,

XXIX. Receiving Stolen Goods,

559. When it appears by the evidence
that the felonious receiving was one con-
tinuous act during a certain period of time
extending ever two years, the Court will

not com]iel the prosecutor to elect, oven if

it be proven that tome of th > irticles receiv-
ed by the accused wore so received at divers
fixecl dates extending over Diore tlian six
months and on more than three occasions.
Regina Ac Siiprani, 13 R. L. 577, Q. B, 1882,

XXX. Recognizance.

560. A recognizance which on its face
does not set out the particular offence
charged against the person bailed, and which
therefore on its face cannot be identified
with any .ase, is insufficient to establish
that a case i sending. Regina & Leblanc, 8
L.N. 114 C> B. 1885.

XXXI. Reserved Case,

562. B., having been found guilty of hav-
ing feloniously administered poison with
intent to murder, moved to arrest the judg-
ment on the ground that one of the jurors
who tried the case had not been returned
as such. The general panel of jurors con-
tained the names of Joseph Lamoureux and
Moise Lamoureux. The special panel forthe
term of the court at which the prisoner was
tried contained the name of Joseph Lamou-
reux. The sheriff served Joseph Lamou-
reux's summons on Moise Lamoureux, and
returned Joseph Lamoureux as the party
summoned. Moise Lamoureux appeared in
court and answered to the name of Joseph
Lamoureux, and was sworn as such juror
without challenge when B. was tried. On a
case reserved it was_7/eZrf, per Ritchie, C.
J., and Tascheroau and (Jwynne, JJ., that the
point should not have been reserved by the
judge at the trial, it not being a question
arising at the trial within the meaning of
sec. 259, ch. 174, R. S. C. Brisebois v. Regina,
12 L.N. 13, and 15 S. C. Rep. 421, Su. Ct. 1888.

563. Held, also affirming the judgment of
the Court of Queen's Bench, that sec. 246,
ch. 174, R. S.C, clearly covered the irregular-
ity complained of. lb.

564. Where a case reserved for the con-
sideration of the Court of Queen's Bench,
pursuant to the Statute in that beha'i", does
not contain a question which, in the opinion
of tho fid! Cf.Jirt, it is essential to deei-Je iu
connection with such case, it may be sent
back to the Court which reeerved the same,
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for^amendinem. Ueyina v. Provost, M. L. \{.

tho re.,„e«t ot the DeCni.l.mt, il.irir.K tl...argument tl.eroo,, belor,, tl.„ full .o„rt, v
a.!, mg the evulo.um tak..,. at tho .rial. 'JJi(Following l{e,j. v. Jiain. I'.i L c ,( )•/:,
anew trial may Im onl..,-.-.! on' a '.vs.Mvo.i
case, m misdemounouM, where it appears to
thecourtontheevi.lonootlmtaninj,

tk-emay have I.een .lone to the Befeii.lant
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XXXII. Skntknck.

6o6. When a Defendant has been con-deo.ne.i to the i.aymcmt of co.is an.l (in"wh.ch ma,v be levie.l l.y w.rn.nt of i tress'or to .mp.j.. onmont in defanlt of ,s, fHcient
.listress ,f the prosecuto.' ha, once , , t U «

Cn«or'"^
l^e'oH'lunt u„,.er se,L.V ymeans of h.8 warrant ot .listrr-s, he cannot

a'*,erwar,ls cause the Defendan to I e "m
SZ^h- 'h ''t,"'°''«'^

the conviction rema nunsatMhed. J he prosecutor in that casemust ad-:,t either the one or the othc^ ^f

titioner ior Habeas corpus, 14 1{. L.26I, l«7ti

^- & Sj Vict., the term of imprisonment in

LTZTh* T -"'«n<^e commei^Cs onand Jiom the day of the passing of suchsentence, and the fact of theS,risonerhaving become insane and having beentranslerred to an asylum during his term ofuipnsomnent doe, not causi any i^termption m the execution of the sentenceArmelhm, ex parte, H 1{. L. 31
1, Q. B. ISSG."

568. In capital felonies, tho alloculus i«an es.-,ent;al formnlity, tlie'omission of^vhichrenders the sentence void ; and acco dInSwhere, prior to sentence, it has been omitted

thin^'^to''
"*

'u^
I'"'""'''' 'f he hav^ anythmg to say why sentence should not bepronounced a writ of error will lie

; but in

but will hi ,
^""^ '^^^'''^ ^'thout day,"but will be sent back to the Court of overand terminer to be sentenced anew S-na V. Cayoite, 13 Q. L. R. 214, Q. B 1887

'^

(.ourt cannot bo roleaso.l from his sontenco
ot imprisonment by means of a writ of

,

hab,,is norpv.i even if the roquiremontH of
i

;'e«'tions -2 or ,( of the act have not been ful-
tilled, provided that the conviction bo goodon Its tiKie: tho ronio<ly in hiicIi cso is bymeans of a writ of error or by pardon. lb.

>J\.
The sections of the SiimmHrv Con-

yu-t.ons Act 2 K. .S., c. 17H, relating to
ippeals are applicable to convictions under
'''"'•","";, '\«t'

' •«• ^•. <. 43. h'j: parte

*f
•^"-•Except as to objections upon tho

.mln" if
''"*""'''' ^''° "*''»'"'"'«"'' ""ght to

.')7.1. An exception contained in the clause
enacting the otience ought to be negative.!,
|mt il be m a subsequent clause oi sectioti
It is matter for defeuct^ aiul nee.l not be
negatived

;
but this would not necossarilv

"oc. 88) "/T"'''''"*'"
"'"'''''' ^" "• ^•' ''' '"^'

Ar5?" '"/!!'® fhcumstancos of this caso,Montour (tho Indian to whom li.iuor wassuppupu) was a vs-itness othcu' than the in-tormer or prosecutor. lb.

XXXV. Thbk.vtknino I.ettkhs.

575. Pour qu'une lettrre do menaces en-voyee a .luolqu'tm pour lui extorquer de
I argent, puisso faire la matiero d'ime nour-

la lettro contienne une .lemande expliciteou nnphcito
; qu'elle soit envoyee a la per-Sonne menacee ou a quelqu'autre porsonne

avecl'intont.on qu'elle parvienne .1 la per

nature a inHiiencer un oaractere d'une force
ordinaire; enfin, que la demande .lo valenr
soit faite sans cause raisonnable ou proba-

C 1886
^*""^ ''""'^""^'''' ^- ^' ^^3'^*-

XXXIII. Stand ahide.

569. A private prosecutor has the right tocause jurors to stand aside, at any trfrformisdemoauor except in cases of ifbel under

5:L:i'?4V(?B^^889.'''^'""^-^'--'^^

XXXIV. Summary Jurisdiction.

570. The Court created by the Speedy

ConrLnL'}''''^''"'
''''' Vict.,Ts the

571. A prisoner convicted before that

XXXVI. Vagrancy.

576. A licensed carter who, contrary to a

to^/hl'f"?"?^' l"''^'"^^
"«'^'- the entrance

solicited n
'" ^^^ ^'.^y °f Montreal, andsolicited passengers for conveyance in hiscab, ,s not a loose, idle, or disorderly perso,!^or a vagrant, within the meaning of 2 R S

Ir'ov^J'ttf'
"^"'.^.^^P.ecially where it is notproved that such loitering obstructed passers-

9™,/?'" '"^"^moded guests of the hotel.Smith V. Hegina, M. L. R. 4 Q. B. 325. 1888

CEOWN.

TO^TAVAiJx^^^^^'^^^" TO, NOT SUBJECT
PIED BY rv^\™°""« Actually Occu-
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II. Not Bound uy Statutes Unless
Mentionki).

III. PltlVII.EOB FOR

fl. Nut UoI'M) IIV Sr.VTlTKH r.VKKHH
mi.;ntiiini;i), j»c i'KOCKDI'HK. In Kiiit.MA
P.MI'KKIH.

577. ThiM WB« an action at Mio Hiiit of tlio

Crown to ri'oovor $H.')2."J(I from t ho n(?('cn-

dants, due upon a ooiitiiidt lortlio cdiriuf^o
of pHhMonftors l)«tw('iMi iu'1'tnin ftiition-i on
the Intni'coloniiil Kailwiiy, which is own-<i
»nd operated hy the Uiivernniont of Canii-
dft. The det'i«iidaiits iiy thtiir ph-us admitted
the contract, and its peilbrniaiico l)y the
Crown, hut soiij^ht to Hvoid ilieir Hahility hy
alleginf?. the passengor.s woro carried on bniii

and the action uliould have heeri hrotight
upon such hiiiin, and not u on the agree-
ment set out in the information

; tiie con-
tract was for tiiocarria>,'e of voters to attend
the nomination proceedinj^s at, an (dection
then pen(Ung, with inttuit to corruptly in-

fluence sncii voters at hu(^1i election, and
was illoRal and void under the provisions of
sees. 1(1(1 and 122 of the Dominion Elections
Act, 1874. A deaiurror to those pleas was
(iled on behalfof the Crown.— //eW, that the
defenihints liaving aihnittod the broach of
contract, tlioir lialiiiity was not in any way
ailecteil by the fnct the pas-congers were
carried on bans signed by one, and not by

{

ti

cl

!b<

!cl

all of the defendants
| and the cause ot

Hction was pioperly avorrod in the infor-

mation. DemuruM' allowed. Ret/ina v. Pou
Hot, 12 L. N. ,JI, Exchecpier Ct.' ISS8.

578. Tli(^ Crown is not bound by section
HJO of Dominion Elections Act, 1874 (;J7

Vict., (
'., 9), which avoids every executory

contract, i)romise, or unilertnking in any
way referring to, arising' out of, or depending
upon any election under the Act, even for

the payment of lawful expenses, or the
doing of some lawful act ; or by section 122
thereof which enacts that all persons who
have any bills, charges, or claims upon any
election shall send in such bills, charges, or
claims within one month after tlie day of
the declaration of the election to the agent
of the candidate, otherwise such por.-ions

shall be barred of their right to recover such
claims. lb.

579. The language of the 46th clause of
the 7th section of the luterprotation Act
(Rev. Stats. Can. Ch. 1 ) which enacts :

" that no provision or enactment in any
" Act shall att'oct in any manner or way
" whatsoever, the rights of Her Majesty
" Her heirs or successor, unless it is ex-
" pressly stated therein that ITer Majesty,
" shall be bound thereby

;

" is not to be
construed by reading into the Act the ex-
ception to the common law rule, that the
Crown is not bound by a Statute, unless
expressly mentioned, whicli ,'^.!;."<^p.ti^^) is

laid down by Lord Coke in the Magdalen
College case (\\ Rep. 74-b), viz : that the King

is impliedly boimd by Statutes passed for
the goner d good : the relief of the poor

,

the general advancoinont of leiwpiiig, re-
ligion iind justice

;
or to prevent fruvid,

injury or wrong." lb.

5S((. (^inrre : Does th» claiiHo in the In-
rprotation Act I Ifevd. Stats. Chu. Ch. I,

ause 4(1, S. 7) preclude the Crown from
ing boiuid by a Statute in which it is in-
udod by necessary implication only V /6.

III. PuiVII.KtIK OK

SM. //c/^?, (following Monk rfr At/arney-
"Oi'iieral, \[n.. (.,1.71), that th.^ privilege
of the Crowti for its claims over those of
private comj»oting creditors is to b<^ gov-
erned by the civil law of the province of
t^u- bee derived from France and not by the
law of England, The Queen .V Exr.hani,e
Hank oj Canada, M. L. |{. I. (). it. 302, et 9
L X. l.iOF. C. 188(1.

582. Under C. C. 1". (Ill, in the absence
ol'any special privilege, the Crown has a
proferonct' over chirographic creditors for
dt!posits due to it by a bank in li(|uidation. lb.

M'.i. The holders of notes of an insolvent
bank, being accorded a special privilege by
statute (4a Vict,, c. 22, s. 12), take prece-
dence of the Crown, lb.

584. Any lien which the Crown might
otherwise have had on the Defendant's rail-
way, arising out of the i)ayment of subsidy.
Whs waived by authorizing the company to
soil their road, and j)articularly bv 40 Vict,,
ch. 97 (Q.,) authorizing them, without any
reserve whatever, to cancel the bonds issued
under their act of incorporation and to issue
new bonds, and to convey the road to trus-
tees with power, in certain circumstances,
to take i)ossession thereof, iree and dear
from all lialiiiity for oth'-r debts contracted
by the company

; and hence the Crown has
no interest by injunction to prevent a chnnge
of location. Mercier v. The Waterloo A
Manof, It. \i. Co., 10 L. N. 378, S. C. 1887.

585. If any lien still exists in favor of the
thrown, it would follow the road into the
hands of the company to whom the Defend-
ants propose to soil it. lb.

586. The proposed changes in the line of
the railway are not contrary to what was
contemplated when the Government subsidy
was granted to it, and are authorized by sec.

7, ss. 17, of the Provincial Railway Act of
1869. lb.

I. Li<;tti.;ks Patent kor,

587. Letters patent granted by the Crown,
for land, cannot be annulled at'the suit of a
private individual, and can only be declared
null and repealed upon information brought
by one of the law officers of the Crown.
Lavell & McAndrew, 11 L. N. 362, S. C. 1887.

II. Location Tickets.

588. A location ticket issued under Sect. 13

fi
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of oh . '.
, . 8 c, ii., in offoot, <i prouuHO of I

.!'./'!';,'"'"''* *" "''•''''' 't'M'!>l'*'".«uhjert
to tho hilhhnenton tho part of the looutee
Ot tho .•omlitioim on whicl. it is «ianto.|,un.l
Ki»e» the lociitoe ahsoliito possosHion o»'Miich
iindM, anil all tho li^iits of notion auain-rt
tiodnaHsiM-H which li.. miKlit .^xoieiso if i,o
held such liiniJs nmh-r a piiiont firim the
Crown, (iilmour el a/., \ I'aradis, M. I,. |{.

3 ti, R. 44'.i and .II L. C. ,f. l>;ji>, |,s,S7. (I)

.'jHy. Th(^ lioi.hM' o/ Hiicli location ticket
wan cntitl.Ml to an injioK^ion, to restrain
lessees of Crown 'fiinhpr l,iniits under a
hcense Iroin the ( 'oniniissioner of Crown
Unds for the Province, f.oni nutting timher
on the lands held under the locution ticket,
until the question of title should ho deter-
mined hy the Courts. lb.

590. The Court will not, as a general rule,
decide a question of title upon h writ of
injunction, nior- esj)eoialiv when there is a,

third party iMterestod (h.^ro the Government
of (^uohec) who is not a party in the cause. lb.

591. A location ticket of certain lots was
granted to (i.e. ri. in IHfi.S. In 1874, the
ConimisHionorof (Jrown r,ands registered a
transfer of the location ticket i.om (i C if
to Respondent. In 1878, the Commissioner
cancelled the location ticket for default to
perform settlement duties.— //e/rf. that the
registration by the Commissioner in 1874
of tlie tran3f(>r to Hosjiondent, was not a
waiver of the ri^-ht of the Crown to cancel
the location ticket for default to i)orforin
Eettlement duties. Ross el al. & Holland,
M. L. R. 2 il B. 316, and 11 h. N. 405, 188(i.

592. Held, (affirming the judgment of the
Court of (Jueen's Rench. Montreal, M. L. R
3Q.B. 419i. That a locaticn ticket issued!
by the ( rown Unds Agent acting for and
on behalf of the ^fovernment of the Province
of Quebec, is, in eflect, a promise of sale of
the lands to which it applies, subject to the

'

tulhlment on the part of the locatee of the
conditions on which it is granted, and gives
the locatoo absolute possession of such
ands, anrl all the rights of action against
trespassers, which he might e.xerciso if he
held such lands under a patent from the
crown. Gilmour V. Maurioi, 12 L N .S'>''

P.O. 1889.
- ^. i>. .>..„,

593. The liolder of such location ticket
was entit ed to an interim injunction, to
res rain lessees of C'lown Timber limits
under a license from the Conmiissioner ofCrown Unds for the Proviiu'e, from cutting
timber on the lands hold under the location

!ticket previou.sly granted, until the .[uestion im title should be determined b- the Courts
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CUUATOU.
I. To Vacant Sitcckhbion.

I'our la vente ,»„• ]« ..,„.,^,„„, ,„^ ,';
"'

I

""M.l.les et nwueubles d'une successio va'^"Mte, so„t imperatives, et sous au m ci?
;

oonstance le juge ne pent sur simp ere ,uHo
^

:;.. permett^e la vente. H.,^ uZZ
n. To INHOLVKNT E.STATK Ml'ST pRnvi.-TiTLK. He« INSOLVKNCY.

OUJi VTOHSJI f p_,sve TUTOR
SHIP.

HI. Powers ok Cukator.
IV. QUALIKICATION OF CURATOR
V RIOHTO AND DUTIK8 OF OURATOR.
VI. To Interdict.
VII. When Necessary.

1 1. Powers of C'uhatoh.

595. Le curateur a I'interdit pour ivrogne-

e'lSrilS'Tr''
'' '-^ ^'"'''' ^"^^ '"«"^'^«

,

de
1 mterdit faite en vert.. ( 'ui. jugementrendu contre ce ,lerni,.r personnenemenS '"V7'""t"' /7"^ ''^"'''^'nnatioSn

ll 1888. ^^ ^' ^^''''^'*«"'
' ' R- f- 465, Q.

596. Le curateur au mineur emancipg nepent poursuivre en son nom seul, et s'illo fait, son action sera deboutee mais sansfra.s, sur exception a la forme. DxJoi'rvTremhlay, 12 L. N. 105, S. C. 1889.
597. Le curateur a I'interdit pour demoncen a pas besoin del'autorisationdu juge pourmtonerune action en resiliation d'une vonteque rmterdit aurait consentie, avant son nteraiction, ma.s lorsqu'il ne pouvait, A causede sa demence, donner un consentement

Sl889^ ''"' '^' '^'"""' ^^ ^^- ^' '^' ^^

III. Qitalification of Curator.

(1) Coiifirmoil in Privy Coiiiiril,

598. The curator in the case of a ii:dicialabiindonment of property, must 1
' Sciled or resident within the Provi Anonresident is ineligible for such" officeBale 6c Lang 9 L. N. 393. S. C. 1886

599, Un aubain ne pent etre nomm6
£rterdi?"il'"'"'""'''

^*"''"''' ^un^iTt
1 interdit, il ne pourra se fairc nommer a

natuiahser sujet auglai-, si son intention
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1^

, i

n est que de demeui'er temporairement dans
le pays. JJriscoU v. O'liourke, M. L. V IS
C. 311, 1885.

IV. RlUHTS AND DUTIK8 OF CUBATOKS.

600. Le cui'ateur a uno substitution n'a
aucun dioitdorecevoirles capitauxapparte-
nant a cette substitution, et dontil doitetro
fait emploi coufonuement a Taniclo 931 du
Code Civil. Borion it Dorian, ML It I

Q.B.483and8L..\. 410, 1885.
'

6Ui. Un te) curaleur n'a jma non plus le
droit de reclanier les interets de ces sotnmos
capitales, ces mter6ts etaut dug aux aroves
de substitution. //;.

&0-J. L'appelant, n'ayant regu les deniers
appartenant a la dite substitution quecomme i)rocureur des greves, et simple
negotiorum genlor, il n'etait pas tenu de
payer les interets des interets des sommes
par lui refues si ce n'est depuis la deiuande
qui en a ete laite par I'lntervention pro-
uuite par I'mtime

; I'obligation de payer les
interets des interets n'incombant qu'a ceux
qui regoivent des deniers pour des incapa-
bles. lb.

^
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les services qu'ils rendent a leurs paroissien*
dans cette localite. Et les services rendus
par les cures a leurs paroissiens dans I'adnii'

nistration des sacreinentf, sont essentielle-
ment gratuits. Auhin v. Leclaire, M. L. Kr
2 S. C. 4, et 9 L. N. 25, 1885.

CUSTOM OF TliADE.

[. Must be Plkaded,

60f'). A custom of bankers cannot be put
in evidence unless it has been specially
pleaded. Maritime Bank v. Union Bank of
Canada, M. L. 1{. 4 S. C. 244, 1888,

V. To Interdiction does not Re-quire Keuistration.

6U3. Le curateur a un interdit n'est pas
tenu de faire enregistrer la curatelle de cet
interdit pour ester en justice, en cette qua-
lite. U la loi ne requiort pas un tel enre-
gistrement. Si/mes v. Farmer, 16 R. L. 297,
y. C. 1882.

VI. When Necessary.

604. Un curateur peut etre nonime pour
prendre soin de la personne et des biensd un indiyidu frappe de paralysie et inca-
pable de taire ses atfaires, sans qu'il soit ne-
cessaire de prononcer I'interdiotion. Burv
Exp., 13 R. L. 477, S. C. 1885.

CUSTOMS.

I. Revendication in Hands of, see
ATTACHMENT IN Revendication.

I. Burden of Proof Concerning

607. D'ajires les statuts qui regissent la
perception des droits de douane sur les mar-
chandises qui entrent dans notre pays, dans
toute poursuite ou doit se faire I'application
de ces lois de douane, il incombe au pro-
prietaire dos marchandises de faire la preuve
que tons les droits ont ete regulierement
payes et que les prescriptions de la loi ont
ete remplies. Lanctot v. Ri/an, M. L. R. 3
S. C. 468, 1887.

II. Confiscation op Goods, see Wolff
& Clarke, 30 L. 0. J. 192, S. C. R. 1886.

CUSTOM HOUSE OFFICER,

I. Action against, see ACTION.

cue6s,

I. Remuneration of

605. La dime 6tablie par la loi, dans la
province de Quebec, en favour et pour le
maintien des cures, couvre legalement tous

CUTTING TREES.

I. Liability to Arrest fob, see
DAMAGES. '

II. Prescription of Claim for, see
PRESCRIPTION.

iiil
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DAMAGES.

DAMAGES

DAMAGES. 256

I. Action by Married Woman, for
II. Action by Parent, fob
III. ActionbyOwnerof Vessel, FOR
IV. Against Pledgee.
V. Cannot be Pleaded in Answer

to a Liquidated Claim, see COMPEN-
SATION.
VI. Caused by Barbed Wire Fences.
VII. Caused by Delay in Contracts,

see CONTRACTS.
VIII. Caused by Falling Wall.
IX. Caused by the Exercise of a

Servitude.
X. Contributory Negligence.
XI. Default.
XII. Exemplary.
XIII. Foe

Accidents,

Assault.

Breach of Contract.

Breach of Promise.
Causing to be summoned as Witness.
Changing Street Level.

Death of Relative.

Erecting Mill Dam.
False Arrest.

False Statement.

Illegal Seizure.

Infringement of Patent.
Injunction.

Libel.

Loss of Time, see CARRIERS.
Malicious Prosecution.

Obstruction of Rivers, see RI-
VERS.

Saisie- Gagerie.

Seduction.

XIV. Imprisonment for
XV. Interest on
XVI. Liability for
XVII. Liability for Acts of others.
XVIII. Liability of Mercantile

Agencies.
XIX. Meaning op " Injures Person-

nelles," sec INJURES PERSONNEL-
LES.
XX. Measure of
XXI. Not taken away by Penalty.
XXII. Prescription of, see PRES-

CRIPTION
XXIII. Right to
XXIV. Seizure and Compensation

of
XXV. Solatium Doloris.

I. ArTION P.Y !\rARHIED WoMAN FOR

1. A married woman, authorized by her

husband, can bring an action of damages in
hor own name for personal wrongs. Waldron
V. While, M. L. K. 3 Q. B. 375, 1886.

II. Action by Parent for

2. Un pere a droit d'action en domniage,
en son propre nom, pour assaut indecent
sur la personne de scs enfants dans sa
maison. Et dans ce cas, les enfants assaillis
sont temoins competents. Lagarde v. Pa-
quelle, 12 L. N. 194, Mag. Ct. 1889.

III. Action by Owner of Vessel for

3. All the proprietors of a registered
vessel must join in an action for damages
euil'ered by such vessel. Hus & Mississippi
and Dominion SS. Co., 30 L. C. J. 126, Q. B.
1886.

IV. Against Pledgee.

4. An action for damages against a pledgee
will lie for an unlawful conversion of the
property pledged, although the debt for
which the pledge was given is not paid nor
tendered with the action, and although no
option is given to the pledgee to return the
property pledged or pay its value. Oilman
& Campbell, 30 L. C. J. 49, Q. B. 1885.

V. Cannot be Pleaded in answer to
A Liquidated Claim, see COMPENSA-
TION.

VI. Caused BY Barbed Wire Fences.

5. Celui qui pour cloturer son terrain fait
usage de fil de fer barbele est responsable
du dommage que soufFre le proprietaire d'un
animal qui s'y blesse lorsque cette cloture
n'est pas bien faite. Bessette v. Howard,
8 L. N. 170, C. C. 1885.

VIII. Caused by Falling Wall.

6. Le proprietaire d'un mur qui s'dcroule,
par suite de vices de construction et cause
des dommages au voisin, est responsable de
ces dommages. Evans v. Lemieux, 17 R.
L. 295, Q. B. 1889.

IX. Caitsed by the Exercise of a
Servitude.

7. Considerant que dans le jugement ren-
du en premiere instance par la Cour Supe-
rieure, siegeant dans le district de Beauce,
le 24 novembre 1888, il n'y a pas mal juge
et que dans le jugement rendu par la Cour
Superieure siSgeant en Revision, le 28 fe-
vrier 1889, il y a erreur, casae et annule ce
dernier jugement et procedent a rendre le
jugement que la dite Cour de Revision au-
rait du rendre, confirme le jugement rendu
par la Cour Superieure siegeant en premiere
instance dans le district de Beauce, le 24
novombro 1338, et paitaut deboute le de-
mandeur, intime, de son action et reserve
au dit intim6 son recours pour le paiement
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/essel for

:I8E OF A

detoute im cmnite a la,,uclle il pout avoirdroit, pour la servitude creeo par le conlen
tementriu'ila donne de placer sursaprc-'
priete les tuyaux n^cessaires pourl'aqueduoque es appola.its ont constiuit, et qui estmentiorme

< ans le. plaidoieries des p t

'

et pour 168 domniagos, s'll y en a uue nenvent lui avoir caus^es 'les travaux ., e^ lesappelants ont fait sur .a pro,riete^po r eta

X. Contributory Negligence.

8. I.a partie qui eprouve des donimaces
resultant d'un accident ne perd pas sonrecours contre I'auteur de Tac^cidenrpar °e '

fait qu elle aura.t ete coupable de quelque
'

negligence, s. cet accident est le result itimmed.at de la faute d'un autre. Juant^ ^T^J^anie d'Assurance Marine desMar-

le ^chfeT'in'7"/ '^'i"'
'^ ?*'"• °" ^« t>-ouvait

le chien du defendeur etait close de tous

nllii
9"^,*'® n'ftait pas un endroit ou lepublic etait admis

;
que le demandeur, d xjours auparavant I'accident, avait ete sp^

'fi''^f'^*r«?'tl !'«.'• I*^ gerantdu defend, m-que cet endroit etait interdit au public et

le droit de garder ce chien dans sa cour

dent'dontZ
V"'''

!?*' "^"^ '°''« ^«^dent, dont le demandeur se plaint, le demandeur, malgre la defence qu^i hii^'^n avaft

cette cour, sans permission; qu'il u'avaitaucune affaire pour le justifier d'y aHer-

ou'dev'ift'? '"f
• '

chien'ainsi encl/aini, cc^qu devait lui faire supposer quo c'etait nn

4trt-i'd'
'i"'^' «'-'-- v'oCtai!.:;.en

a la portoe de cech.en, et que I'accident est

tm 1V?T-^ ^ '°" imprudence. Main-
ville & Hutchins, 31 L. 0. J. 59, S C. R. J 887.

10. Lorsque des dommages ont ete causespar le quasi-delit du defendeur et qu'U v aeu faute de part et d'autre, la Cour devra

rI'Sr '? 'T' ^T''^^' et iZed : e

Ivir I
^*' ^^ «°'^'^amner son auteur a

n^7- T, T
^«««<^'«» Pacific By. Co. &Cadieux, M. L. It. 3 Q. B. 315; 1887

nW -.u"^®
°^ *^° ^^''eet when a sleigh

vh,clirw^'''°",,°"T
«'°"g''he rattle of

o Sf f

''"'^ i"gh ened Plaintiff's horse
fco that It ran away and did a great deal of
damage Held that there was%o fault onthe part of Defendant and that if Defend^

h«t« T,«r rV°,T''y frightened it should

drl«\li
looked after. Mc Willie & Gou-dron, 30 L. C. J. 44, S. C, 1885.
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jtruct two crossings with gates andfasten-
ings, to enable the vendors to cross the
railway, but no time was stipulated within
which such crossings wore to bo construct-
ed

: no damages could bo claimod for in-
execution of the obligation until the Do-
ieiidnnts had boon put in default to make
Ihe crossings; and, in the present case, no
damages after the Defendants had been put
in dolault, having been proved, the action
wasdimis^ed. Cre^erv. Ontario & Quebec
Railway Co., M. L. K. 4 S. C. 428, 1888.

XII. Exemplary

13. Dans les cas de dommages resultant
de la negligence du defendeur, quand il n'v
a pas de malice de sa part, il n'est pas
passible de dommages-interets exemplaires
mais seulement des dommages reels que sa
negligencoaurait causes. Stephens k Chaussi,M. L. K. 3 S. C. 270, et 10 L. N. 406, 1887.

XII. For

XI. Default.

„p1u ^'^®';® *'^® Defendants, by the termsof the deed of sale of a strip^of land tothem by the Plaintiffs, undertook to cons

J 4. Accidents.-ln an action of damages
caused by falling over an obstacle on thesidewalk._^eW, that there is no presump
tion of negligence on the part oftho passen-
ger thus injured as he is entitled to presume
that the road 18 m a fit condition for travel

yPTl'Lf" ^^'^ City of Montreal, 29 L. C.
". ^Oj ioo4.

15. Enprincipe les compagnies de che-mins de fer sont responsables des domma-
ges causes par le feu qui s'echappo de lours
locomotives, meme dans lo cas, ou elles
auraient pris, pour prevenir ces incendies,
toutes los precautions prescritespar la loiet
recommandees par la science. Grand Trunk
^^^

Co. & Meegun, 29 L. C. J. 214, Q. B.

16. No presumption of fault arises against
a railway company from a person being

I Ki! °" "''^ .*''?^'' ' °" t'-ie contrary, it if
[

tor the person injured to show that he hada lawful right to be there
; and to enable

nin. to claim damages he must also show

n«tL r ''opPany were guilty of some fault,
neglect or imprudence whereby the iniurvwas caused. 8o, where the Plaintiff was

i 'Zr^ ''* '" '•

''"e* "'"""'^'"S' '^"'l it appeared
I

there was a signboard indicating the cross

soLXli n'
"^' '"" ''""S -d'the whLtlesounded to warn passers of the approaching

tram, ,t was held that the Plaintitt could notclaim damages from the company. Roy &IfCompaynie du Grand-Tronc, M. L. R. l
(i- li. i^i, and 8 L. N. 275, 1885.

17. Dans une action on dommages. contreune corporation municipale, poui- rllame?

tz tT^^^'-'^f'r}^^--
--'lent :z:,par ifi rnauvaia etat aos cUeaiius, la Courpour revaluation des dommages prendr

les chemins en bon ordre, a cause du man-
vais temps etde la saison de I'aunee. ia
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iH:i

i

Corporation du Canton de Dovu/ans v.Afaher
11 Q. L. K. 249, et 14 R. L. 45, Q. B. 1885. '

18. An finjiloyer is responsible for the
damages suflered by an empioyoe through
the negligence or want of t-kill of a fellow-
employee. Rohinson & Canadian Pacific
Ry. Co., M. L. E. 2 Q. B. 2.5, and 9 L. N. is5,

19. La compagnie intimee a laisse ouvert
pendant la nuit le passage qui conduit de
son -^juai et ponton a son batenu-p»sseur.
Le mari de I'appelante, croyant mettre le
pied sur le bateau-passeur qui, etant en
retard, ne se trouvait pas a son poste, s'est
precipitfe dans le fleuve St-Laurent par I'ou-
verture lestee ouverte a I'extremite de ce
passage, et s'est noye. Dela action en dom-
i-iages de la part oe Tappelante qui a pre-
tendu que ce passage aurait du etre ferme
et le quai mieux eclaire. L'intimee a plaide
qu|elle y avait place le nombre de lumieres
exigees par les reglements de la cite de '

Quebec

—

Jug4, Quo lore meme que l'intimee
se serait conforme aux reglements en ques-
tion, cela ne I'a pas exemptee d'observer
les mesures, que la simple

i rudence com-
mande, pour proteger la vie de ceux qu'elle
appelle a se servir, moyennant remunera-
tion, de ce bateaii-passeur, do jour et de
nuit. Boulanger & Grand Trunk Rv. Co.,
14 R. L. 321 & 11 Q. L. K. 254, Q. B. 1885.

20. Et que l'intimee s'est rendue coiipa-
ble de negligence grossiere. lb.

21. Une compagnie de chemin de fer est
tenue de transporter ses passagers saias et
saufs a leur destination, et dans une pour-
suite en doromage resultant d'un accident
arrive sur le chemin de fer, la Cour presu-
mera faute de la part de la compagnie du
chemin de fer oii de ses employes, si la
compagnie ne fait pas voir que I'accident
etait le resultat d'une cause qu'elle ne pou-
vait controler. iVood & La Cie de Chemin de
Fer de Sud-Est, 13 R. L. 567, S. C. 1885.

22. A line of Railway running alongside of
a street, and not divided by any fence from
the street, is not a road on which foot
passengers using it are entitled to the eame
protection as if they were walking on an
ordinary highway

—

Held, that a person who
was injured by falling over some planks
lying on the track, had no action against the
Company. Faucher v. North Shore R. R. Co.,
12 Q. L. R. 88, Q. B. 1886.

'

23. Une compagnie de chemin de fer est
responsable, envers les voyageurs sur sa
ligne, des dommages a eux causes, par si.ite
d'un deraillement resultant de la rupture
d'un rail de son chemin, meme s'il estprouve
que ce rail etait d'une bonne qualite et sor-
tait d'une manufacture bien connue pour
I'excellence de ses ouvrages, et que cette
rupture ne puisse s'expliquer que par le
changement subit de !a tempfr.itijre, C-ia-
lijoux v. Can. Pac. R. R., 14 R, L. 149, S. C.
1886,

I 24. Even where a railway company is in

I

fault, for not stopping its train at a station
to which it has contracted to carry a pas-
senger, nevertheless an action of damages
will not be maintained against the company
for injuries received by a passenger in jump-
ing from a train in motion, such damages
being the result solely of the passenger's
imprudence. Central Vermont Railroad &
Lareav, M. L. R. 2 Q. B. 258, and 30 L. C.J.
231, 1886.

25. A gang of men engaged by a railway
company were pioceeding on a construction
train to the place wheie they were about to
le emjloyed. Platform cars were provided
bv I he company, but the men (of whom
Plaintiff' was one| mounted upon a car laden
with lumber, and the lumber giving way,
the Plaintiff'and others were iiijuied—iye^d,
that it was the duty of the Company's offi-

cials to have prevented the workmen from
riding in such a position, or to have given
them an emphatic warning of the danger,
and the Company were held responsible
for the damages suffered by the men. Cana-
dian Pacific Ry. Co. & Goyette, M. L. R, 2
Q. B. 310 and 30 L. C. J. 207, 1886.

26. The Defendants were constructing a
building in the city ofMontreal, and at their
solicitation, men ("of whom the Plaintiff" was
one) were sent by the City Corporation to
introduce water from the street by a pipe
connecting with the building. This could
not be done without working inside as well
as outside. A man passing along the wall,
above where the Plaintiff"was working at the
pipe hole, loosened and started a brick in
the wall, and the brick, falling down, injured
the Plaintiff. A hammer had fallen pre-
viously and warning had been given to the
men above

—

Held, that the burden of proof
was on the Defendants to rebut the pre-
sumption of negligence, and this not having
been done, the Defendants were liable.
Evans et al. & Monette, M. L. R, 2 Q. B.
243, et30L. (IJ. 204, 1886.

27. M., the husband of Plaintiflf, was em-
ployed by the Defendant, master of a steam-
ship, to assist in unmooring the steamship
then lying at the wharf at Montreal, and
about to put to sea. While M. was standing
ready to cast off" the stern hawser from the
post to which it was fastened, the hawser
snapped, and M. was fatally injured Held,
(Ramsay and Cwss, JJ., diss.) that the pre-
sumption was t..dt the lope was insufficient
for the purpose for which it was being used,
that the ship was unskilfully handled, and
in either case, the mai-ter of the ship was
responsible. Corner & Byrd, M. L. R. 2 Q.
B. 262, 1 886. But see arts 45 Et seq insra.

28. The proprietor of a stallion is not
responsible for the death of a mare, which
was the result of an error de voie committed
b}' the stallion at the time of tho connection,
if it is not proved that the error has for its
cause some fault on the part of the pro-
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prietor of the stallion, or of the servants of

J. 269,S.C. R, 1886. But see Arts. 45 e( sen

29. L'ouvrier ble,?se dans iin travail dan-
gereux, mais dont les dangers sont inherents
a sa profession, ne peut actionnor rontre
preneur en responsabilite, si aucune fauten est imputable a celui-ci. Lavoia v. Dra-peau 31 L. C. J. 331, ,S. C. 1887, et CaMpbeU

J. 174, q"'b!T887"^"'"
^"-^""'^ Co.,29L. C.

30. II n'y a pas imprudence a employercomme apprenti couvreur un jeune homfnede 16 ans. Et dans I'espece aucune faute
n'est imputable aux defendeurs. lb

31. A municipal corporation is liable foran accident resulting from their neglect toremove the snow from a street in the centre
of a city and much frequented. Cii,/ of
fontreal & Labelle, 15 K. L. 474, Q. B. (1)

fhff ^«^tv^'''l^'''*?'"°
"'^ JiHJgtnent of Ma-

thieu, J., M. L. R., 3 S. C. 198), that anemployer is responsable for injuries sufferedby his workman in consequence of tiie in-
sufficiency of a scaffolding constructed by alellow servant in obedience to the orders ofthe employer. Bilanger v. Riopel, in Re-view, M. L. R, 3 S. C. 258, 1887.

33. On the 13th of April 1883. C an
architect, who had his office on the third
"**: o.f a„buil<ling known as the "Ottawa

S!!f"^^r 'au^^ "i*y
of Montreal, in whichthe landlord had placed an elevator for theuse of the tenants, desiring to go to his

office, went towards the door of the^elevatorand seeing it open, he advanced to enterbut mstead of putting his foot on the floor o

f

the elevator, which was not there, he fellinto the cellar and was seriously injured In

iTniT*!?"
,''•''"^8*'^ ^^ C. against R., the

landlord, claiming $15,000 damages for the

Kh""!? ^T' '^ ^^' P™^-^'' ^t the trialthat the boy (an employee of R.) in charge

had left fr'T '^"^•' ^'"^^ °f '^^ ^"^i-ier"'had left the elevator w th the door open to

fLl rf
""°''' [•'''^^"S no substitute in

onff^ 'j ^* •'''*', *^*'*'° a'^o that C. hadsuffered seriously from the fra.ture t> hisskul ,had been obliged to follow for manymonths an expensive medical treatmentand had become almost incapacitated forthe exercise ot his profession. C, had beenin the habit of using the elevator d.riig the

C Im^/. ^ ^''- '^^'>«,*"-l.)"<lge awarded

Cnui'3
-damages, and on appeal to theCourt of Queen's Bench (Appeal s'uU)

Montreal, that amount was ' deduced t^

ISLT *'>^. ground that he was notentitled to vindictive damages. On aunerJ
to the Supreme Court of Canad"j!E
M rRVo'i"''.?TT".*

*"' "^« Court below!M. L. R 3 Q. B. 270, that R., was liable forthetault, negligence and carelesncss of his

H»JiliifoT*"^l".?''P''*'"''^'°'»rt outiie ground thatdamages for solatium coiil.l not bo granted
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employee, (Art. 1054, C. C.) and that the

TT\ ''T'*"'.*
''''' ""t unreasonable^

Held, also that in the opinion of this CouHalthough the su,n of *5,000 awanlecHn acase like the present could not be said tS.nclude vindictive damages, the judgrTeSot the .Superior Court couU not be rSedthere being no cross appeal. W»L«, v

.?u.'cr 188' ['•
""• '' "^' '-^ «• C Rep 379

34 Celui .(ui plaide la force majeure nepeut etre exempt de toute responsabtli^qu en „utant que I'accident n'a pas^t^ re-cede ni accorapagne ou suivi d'une faute ouiluiso.t.mputable. Alexander v. HulchiuZet Nordheimer. M. L. R. 3 S. C. 283, 1887.
'

35. Dans le eas actuel I'incendie 'a ete" lapause premiere de I'accident; les premises

n"r^;"''fVt'^T' non seulemen't la propnete du defondeur Xordheimer, mais ellesetaient occupees par lui au moment deScendie, et il lui incombait de prouver <mece incendie n'a pas ete occasionne par onfiut n. le fait d'aucune personne sous soncon.roleouasonemploi. lb.
"» sou

I'eUtdifnT'^
'^'^ ^"""^^ P''«'^^« '3"ant aletat des premisses au moment ou I'incendie s est declare et d'explications sur Cgine de I'mcendie, il y a pre.omption <^n.curie et manque desoin de la pirt du d"tNordheimer, comme dans le oas du loci-taire; et il est non recevable a invo uerlaforce majeure resultant d'un incenche dontla cause peut lui etre attribuable. 76.

37. Au reste malgre qu'il soit prouve ouehi violence .lu vent a determine la chute d.!mur du .lefendeur, ce n'est pas sous esotconstances un cas de force-majeure vuTangueur de la sai.on ou I'on doit s'attendre A

f'^auT^'Jr"''
'^' temperature su bits ellequents, et vu en outre, le fait que le de-tendeur n'a pns aucune precaution nourprevenir I'accident apres I'incendie V

38. The burning of lumber placed on theproperty of a railway company cla"e to^ae.r track, wh.thoutany permission expressor implied, gives the owner no right of ac!tion against the company. Goodhn, t
Grand Trunk Ry. Co. M. L R 3 S^ r n^
and 10 L. N. 252, 1887.

' "*

39. The Plaintiff (Respondent) was em-ployed in one of two gangs of men wl?o

sTeamfZ-A?t
'" '^^harging Def^dan

"
steamship After the gang to which Plaintiffbelonged had been dismissed for lunch theforeman of the other gang calle i for vilun!teers to assist in removing a heavy io„girder. The Respondent volunteered, andwhile assisting, was injured in consequenceof the girder toppling ovor. The accidentwas attributable to the negligence o theforeman m charge.- ffe;rf,^(i'ffin„in„ he

tTv"- f""''^"''^'^-/^'''''^
"^^^^-"f and

oin,.l03.rt= are responsible for the fault andneg igence of the foreman placed in authorty by tlieui, whether the damage be causedto a iellow servant or not. AllSn et al.,Tp.
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m-

pellants. & Pratt, Respond., M. h. R. 3 Q. B.
7, and Perrault & Henault, 31 L. C. J. 287.
S. C. R. 1887.

'

40. The fact that tlie Plaintiff, while in
the employment of the Defen<lants, volun-
teered for tlie particular service in which
he was engaged when injured, does not
relieve the employer from responsibility, lb.

41. Whers a reaping machine was being
driven by the Defendant along the high-
way, the knife to the right side of the road:
and the Plaintiff's colt, which was straying
upon the road, ran upon the machine, not
withstanding the Defendant's efforts to keep
it oft; the Plaintiffwas not entitled to recover
the loss. Carr v. Black, in Review, M. L. R
3S.C. 350, 1887.

42. A tramway company is, in the enjoy-
ment and exercise of a franchise, bound to
recognize the rights and necessities of a
public traffic. Its employees are bound to
exercise not only ordinary but special care
in the discharge of their duties. And so,
where a carter was taking a load of boxes,
his horse and truck standing crosswise upon
the street, and the horse, alarmed or struck
by a passing tramway car, the conductor of
which was not at the time keeping a vigilant
watch to avoids accidents, sudderly backed
and broke a plate glass window, the tram-
way company was held responsible. Jiam-
say V. The Montreal St. R. R. Go., 11 L. N
2, C. C. 1887.

43. L'ouvrie" employe a des fonctions
qu'il sait etre dangereuses, et qui, dans cet
emploi, n'agit pas avec prudence, et est vic-
time d'un accident, ne pourra recouvror
des dommages du maitre, s'il n'etablit pas
que cet accident puisse etre impute a la
faute de CG dernier. Carrie \ . Couture, I'd

R. L. 443, Q. B. 1887.

44.. La 45 Vict., ch. 35, sec. 60 (Canada).
ne s'applique pas aux proprietaires de quais
auxquels n'accosteiit que des vaisseanx qui
ne font pas le transport de passagers ; et le
proprietaire d'unquain'ost pas responsable
d'un accident qui arrive la nuit, faute de
lumieres sur ce quai. Lefebvre & Simard.
14 Q. L. R. 370, Q. B. 1888.

45. Le proprietaire d'un etalon est respon-
sable pour ia perte d'une jument arrivee
par uue erreur de voie commise par le dit
etalon. Rodrigue v. Leduc, 16 R. L. 295,
C. C. 1888. But see art. 28, Supra contra.

'

46. Et il y a presomption de faute, ou ne-
gligence ou imprudence de la part du pro-
prietaire de I'etalon. 76.

47. Et Vonus prohandi d'aucuno faute,
negligence, imperitie, imprudence, incombe
au proprietaire de I'etalon. Ih.

48. Une corporation municipale de Cite
est responsable du dommige resultant de
rinsuflisanc^ d'un arc de triouiphe quelle
a laisse construire, dans une rue, a I'occa-

1

sion a'un demonstration publique, quoi-
j

qu'olle n'ait pas particip6 k la construction
I

meme, et que le droit a ces dommages n'est
pas sounus a la prescription decretee par la
section 3 du ch. 85 des Statuts Refondus du
p "?*'?.";« r^/f^fouo*^ ^"^ of Montreal, If,
it. ij, o 5Dj ft. C 1888.

49. The Plamtiff was driving along the
highway after dark, witli two horses led by
a halter, the end of which he held round his
hands. Tlie led horses, being startled by
the barking of dogs which ran out from a
farmhouse, jerked the rope suddenly, and
the PIaintitt\s hands were seriously injured.—//eW, that a dog, although a domestic
animal, brings his owner no special privileges
of exemption, and the Defendant, being
guilty of negligence in allowing his dogs to
be at large upon a public road, was res-
ponsible under Art. 1055 C.C.,for the injury
to Plaintiff. Vital v. T6trault, M. L. R 4 S
C. 204, 1888.

•^^. ±>T).

50. "Where he Plaintiff; while standing
on the platform or step of a street car,
was injured by a passing load of wood, as
the immediate cause of the accident was
the conductor's want of vigilance in failing
to stop the car, as he might have done, in
time to prevent the collision, the Defendants
were responsible. The fact that the Plaintiff
was standing on the platform at the time of
the accident, did not relieve the Defendants
from responsibility, inasmuch as he was per-
mitted to stand there by the conductor who
had collected fare from him while he was in
that position. Wilscam v. Montreal Street
Ry. Co., in Review, M. L. R.4 S.C. 193, 1888.

51. Damage, the result of fright or ner-
vous shock, unaccompanied by impact or
any actual physical injury, is too remote to
be recovered. And so, where a miscarriage
resulted from a fright caused to the Plain-
tiff from the fall of a bundle of laths (which
occurred through the Defendant's negli-
gence,] near where the Plaintiff was stand-
ing, it was held that she could not recover
damages. Roch v. Denis, M. L. R. 4 S. C.
134. Confirmed in Review 16 R. L. 569 .S

G. R. 1888.
'

52. Un manufacturier qui emploie uu
ouvrier pour faire un ouvrage dangereux
est tenu de prendre toutes les precautions
possibles pour diminuer le danger, de ma-
ni§re a ne pas exposer I'ouvrier a un danger
deraisonnable. Coallier v. Dominion Oil
Cloth Co., M. L. R. 5 S. C. 97, 1888.

53. Un manufacturier est oblige de tenir
ses machines et son mecanisme en bonne
condition, et dans un etat n'offrant pas de
danger pour ses employes. lb.

54. Un manufacturier qui emploie, ordon-
ne ou permet a ses ouvriers de changer les
courroies des poulies qui servent a faire

I

mouvoir les machines de sa manufacture
pendant que les essieux, les poulies et les
courroies sont en mouvement. auetnont-.n
imprudemment le danger aucjuel I'ouvrier
est expose, et est coupable de negligence et
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responsable des acci.lents qui peuvenfc arri-vera son employe. (I) lb.

55 A I'occasion de fetes ou rejouissances
publiques, lorsqi.e la cite do Montreal pe"met, dans les endroits publics, les foux

oS n!'
'"'."'' ''e^Ponsable des accidentsqu Us peuvent occasionner, meme dans lecas of, ees feux d'artifice.s .o„t sous le con

/^7.-L°';^T"*'®'""' Partiouliers. Forget yLa Cits de Montreal, M. L. R. 4 .S. C. 77, 1888.

H«n="i^".?'!f'''',®r"*"' "i"' traverse une rue!dans la cite de Montreal, doit conduire soncdeval au pas, autrementil sera responsabledes dommages qu'il pourra causer si son

tTl "n '^ ^°"\r ''•'PP'* quelqu'un. C
07. Plaintiff obtained damages sustained

wLu"' r^,''^'"*'' *" "'« ^""^ «tate of the footwalk. Charron & La Corporation de StHubert^ 32 L C. J. 304, Q. B^^ 188^
58. Defendants condemned in damagescaused to Plaintiff's wife by starting the car

00 soon while she was in the ac of ^ht-ingfrom It. Montreal Street Hi/. Co. & Ber-
ffe'-on, 32 L. G. J. 255, Q. B. 1888

nffLr •*"
u^J'""

"'' Railages, arising outofacolhsion between Plaintiff 's two-wheeled
cart and the Defendants' omnibus, where ^appeared to the Court that, notwithstandingthe bad condition of the thoroughfare andthe narrowness of the space in which thevehicles had to pass, a collision might havebeen avoided by the exercise ofgreater careon the part of Defendants' drivefand at on

dSl^ t^P'"« '^' omnibus 'when theSS ^ ^^ P*'""8 "^*'«'y ''^^ perceivedDefendants v.'ere responsible for the d^^n

GO. L'ouvrier qui a'est blesse, ou s'annro-chant nnprudemment pres d'in arbre^de

meat d'^un
^J^^T^^'^onv I'accompLemeat d un acte etranger a son service otpar exsmple pour y riplacor une co rmiealors <,ue cet acte etait confie a un autreouvrier specialement charge de ce so n

n'est pas tbnde a reclamer 4 son patron des
dommages-interets a raison de cet accident

friT^it c. mT'"''
""''' ^^'•^ ""•'

A ol\Jl^f''' f^""-
'"^"® *!"'" reprocherait

c^i r'^
n'ayoir pas entoure Tarbre decouche, d'une barriere ou de tout 'mfv„

rnoyen preservatif, si cet arbrede couche etrouyait <lans ses conditions normales et
s'lln'estpasetabliquelaprecautionTnSule
aurait prevenu I'accident. lb

"°""1"^«

62. Dans I'espece, l'ouvrier a ete victimede sa propre et seule imprudence, il a ou^etort de neghger les avertissements donnJs

riaTfeSre^::^^''''' "'^^^ ^^"'^^'^

63. Le maitre do't f"ir'> (li-i-nrnff,. i j.

c^ause permanente JlL'S^nger^ans les Ex
(1) Keversed iu Q. B.
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01. ii eniploie ses serviteurs, et que, si unaccident arrive a un de ces derniers, par
suite d'une do ces causes, le maitr4 nepourra se soustraire a la responsabilitS. ensoutenint quo cet accirlent est du a i'im.
prudence du serviteur qui connaissait bien

r7;r;:27o:Tc."i^'89:"
^''^"^ ^^''"'^^«^'

64. Un entrepreneur est responsable dufait qu'une leuille de tOle mal placee surune couverture, ou ses ouvriers etaient 4travaiUer, aurait ete enlevee par le vent et
serait venue frapper un passant danlla rueau-dessous

;
mais dans ce cas, neanmoins, lenaitren est responsable que des domma^s

M:'L.^:!lTg;8,f&^^^--^-^--^«"

^SaSsr^;-r^;l;^i,i^5rs
way Ola portion of it, where the acddenfoccurs either from want of repairs, ovSZ
EitTlr f S^-^^tj-uction. (il Sinmonst
hlliott, M. L. K. S. C, 182, 1889
66 Where one of the walls of a burnedbuilding falls not solely as a consequence ofthe hre, but because of an original defect in

Its construction, the owner is responsilo
for the damage caused by its ruin.' S*ct Lemieux, M. L. R. 5 Q. B. 112 1889

t».n k''^*'^
'°'' ?"'®'^ ^'^ ^'^^ interruption ofthe business of a person whose premiseshave been destroyed by the faU oT hisneighbour's wall, may be considered t theestimate of damages. lb.

« "• tne

68. La cite de Montreal sera responsabledes dommages que pourront causer lespompiers allant au feu dans leur voituremenee a toute vitesse, lorsque rien ne Ztingue ces voitures et qu'aucune clochen est sonnee pour mettre le public en garde

69. fleW, (confirming the decision of Da-vidson, ,r.,M. L. R. 4 8. C. 4.) A chemis wholeaves his shop m charge of an aDDrenWo«
not qualified under th'e Quebec'E^*^^
Act to mix prescriptions, is guilty of fauteand an explosion of chemUials^occurS
during his absence, tho presumption ifagainst h.m and he will be liable in damages
therefor unless he rebuts the pre,ump*fon.
Li/ons& Laskey, M. L. E. 5 Q. B. .O, 1889?

70. Ihe apprentice having died since the
institution of the action, and there being noother living witness of the fact, the stttement maue by him to his master the De-fendant m explanation of what had happen-
ed, IS admissible as evidence, when coi^injrfrom the lips of the Defendant himself //f

7i. Le constructeur d'un egout qui pra-"
tujue une ranchee dans une rue, est respon-
sable des dommages resultant d'un accident
arrive dans cette tranchee a un cheval la
nuit, surtout lorsqu'il est et.il)li nue cAtff
tranchee n'etait pas protegee par^neclo
ture ou pourvue d'un gardien. Lynch &

(1) Confirmed iu Appeal,
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Les Commissaires des Ghemins d Barriires,
18 R. L ;J66, S. C. 1889.

72. Los syndics dns chemins a barri^res
de Montreal s mt rosponsables d'un acci-
dent cause par une excavation pratique d tns
leur cheinin par un proprietiiire, pour relier
80n terrain li I'ogout public, quoivie cetio
excavation ait ete piatiquee sans leur per-
mi-sion. lb.

73. Le pere, qui prete k son fils niajeur,
un cheval non vicieux, n'est pas responsa-
ble i\fs accidents que le fils peut occasionner
lui-mem

, on conduisant ce cheval, Melan-
foil & Leblanc, 19 R. L .'326, S. C. I89IJ.

74. Une personne q-.i, en courant, en
plein jour pour embarquer dans un bateau
il VMpeur, qui est sur le point de partir, se
heuite contra une brouette qui a ete laisseo
par le propnetaire de co bateau et qui est
purfaitenient visible, n'a pas recours en
dominag-s contre ce proprietaire. La Cie
de Naoiijation du Richelieu et Ottawa &
Desloges, 19 R. L. 81, Q. B. 1890.

75. L'entrepreneur du chargement d'une
partie d'une cargaison d'un vaisseau est
responsable des doaiuiages resultant d'un
accident arrive par sa fautea I'employed'un
autre entrepreneur d'une autre partie de
cetto cargaison, quoiqu'il soit etabli que cet
employe ne soit pas, hu moment de racci-
dent, a I'endroit qui lui avait ete assigns par
I'autre entrepreneur. Leclerc v. Donaldson,
19R. L. 6 8S. C. 1890.

76. Assault—Where there is a right of
action for a trifling assault, and where no
material damage is done, and the PlaintiflF
refuses all settlement, and begins and then
abandons a prosecution before a magistrate,
in order to bring an action of damages, the
Court will reduce damages which have no
reasonable measure, to such a sum as would
be imposed as a fine by a magi-trate. Papi-
neau & Taber, M. L. R. 2 Q. B. 107 and 9 L
N. 147, 1885.

77. Le proprietaire d'une maison ne peut
etre con iamne a des dommages, parce qu'il
aurait arrete un enfant qui aurait brise une
des vitres de cette maison, quand meme la
preuve constaterait que cet enfant ne I'a

pas fait malicieusenient, mais qu'il a fait ce
dommage en jouant avec les aitres enfants.
David & Lepage, 15 R. L. 554, C. C. 1887.

78. The city of Montreal is liable in dam-
ages for an unjuatifiabh assault committed
on a citizen by a policeman while on duty.
Guenette & City of Montreal, M. L. R. 4
S. C. 69, 1888.

79. And without identifying such police-
man by name or number, it is sufficient to
prove that he was one of a squad wearing
the policeman's uniform and carrying the
bdion. lb.

80. Breach of Contract—Dans le cas d'une
obligation de faire, le defaut, par le debi-
teur, d'executer telle obligation donne au
creancier le droit d'opter de suite pour des
dommages interets. Quebec Central R. R.
V. Letourneau, 14 R. L. 324, Q. B. 1885.

81. Sp6cialeinent, lo defaut d'exfcuter
I'obligation de faire un certain chemin de-
termine, donne au creancier un droit A des
dommagesinterets contre son d^biteur. lb.

82. Dans un contrat, lortqu'il est stipule
que I'oblige do Cairo, au cas ou il aurait a se
faire indemniser un surplus par I'autre
partio, sera tenu de faire reconnaitre son
droit k telle indemnite par un agent nomme
a cet effet, I'indenmite ne sera due qu'en
autait qu'elle seri reconnue pir tel agent
ou, a defaut de telle reconnaissance, en
autant qu'il en sera fait une preuve evidente
et conclusive. McGreeoy v. McCarron, 14
R. L, 422, Q. B. 1885, and confirmed in Su-
preme Court 13 S. C. Rep. 378, 1886.

83. Specidement, celui qui entreprend de
construire un chomin de fer dans un delai
determine, n'a pas le droit a une indemnite
pour les dommages qu'il a souflFerts, apres
I'expiration du delai convenu, par suite du
passage de convois sur le chemin non encore
termine. lb.

84. Lorsqu'un mecanicien s'obligede faire
et livrer une machine sur un plan deter-
mine, et livre cette machine incomplete et
defectueuse, il est responsable de la diffe-
rence da valeur de la dite machine, et des
dommages eprouves par lacquereur, meme
si cette machine a ete vendue en justice,
dans une poursuite contre I'acheteur. (1)
Carrier v. Bender, 19 R. L. 203, Q. B., 1886.

85. A fee paid to counsel for advice will
not be allowed as part of the damages for
breach of con tract. Cox, Appellant i; Turner,
et al., Respondents, M. L. R. 2 Q. B. 278.
1886.

'

86. I purchased at auction from P cer-
tain lots in the City of Montreal situated on
projected streets, which the auctioneer
announced were 60 feet wide, and which
appeared to be the same width throughout
on lithographed copies of the plan of the
property, but on the official plan were only
51 feet wide through a portion of their
length. After the sale, I, who decided to
keep the lots, although aware of the diffe-
rence in the width of the street on which
they were situated, brought an action
against P in damages, claiming that the
said lots were of less value on a street 51
feet in width than if situated on a street
60 feet wide. No actual amount of damage
was proved

—

Held, that as Plaintiff had
made option to keep the said lots instead
of refusmg to carry out the sale, as he
might have done on discovering the diflFe-

rence between the actual width of the
street on which said lots were situated, and
that which said street was represented to
have, and as he had not proved any actual
loss to be suffered by him in consequence of
said difference in the width of the street,
he was not entitled to recover damages from

(1) Keveised in Supreme Court, 15 S. C. Kep, 19
1887.

'

:l'!|j
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?2fs"c!"]«y.'*'^"^'''**
^*'"'>^' ^3 r.. c. J,

87. The Court bolow Imd condemned theDetendan m damages for an allog^I breachofcontiact, m ailing to re-transCer to Plaintiff certain rail^vay Htock and sollin.' t o««me at a profit to himself, which
, ofTt 1 e

iT mlr\F\''^
""' ^^ a-asure'of ri a

f^:~H'f<i, that as the proofs appeareddefective as to values, and the natur!of [hecontest seemed to require it, the ('ourt here

Txp rU e^o h:'"'
*'''=7"^"' and orller ,

to aw '!;k1 fl?
P''''''^*'.'''''' '"'"» accordingW Jaw -''lid the practice of the Superior

88. And in the P. C. held, that where theassignee of certain stock in a railwav com

CL'guo'rS*'
th. assignor shouhf ha"eine right to rednem the .same, within a cer-tain time, and refused to carry out uchagreement, an action in damages wm,otli«agamst him in favor of the asM^'nor Jl Svorprofats roa iZHfl n n c„k„ ?. ,

"»ci.uvoi

arisen out of the dirposaf o th^ stock L'assigned. 76. 15 Q. l\ .98. PrfvVcWil';

89. Celui qui donne a I'entreprise unebatisse qui doit lui etre livree pirTentie

r"Tr!; n't'' S''^
P°"'' y «--er"une

1 -.trie, n a pas de reco jrs en dommaffpcontre I'entrepreneur, qui ne livre p^^l^batisse au temps fixe, lorsque le propr^tairea en mams une somme suffisante^po^u"K
90. Une compagnie de chemin de fer ouimoyennant certaines considerations, s'obC'envers un particulier^ construire imeSsur un terrain designs, et qui ne a constmitpaa, sera condimnee a lui payer des dom

dront pas I'augmentation de valeur que laconstruction de cette gare aur.it pu donneraux propnete^s que ce part.culier a dan" klocalite, ces derniers dommages etant tron

te'%p^7".'i/"'«* ^«'''««2/ Co y-Biacfc, 17 R L. 669, S.C. 1889.
91. La personne qui, dans un acte devente s'est reserv^e la jouissance d'une par

et a ohl^^''""'.^''"
^>'^'''''' '^'^^^ entretent

,et a oblige ce dernier a certaines prestationsannuelles, peut obtenir contre I'aceteur

rTtln""^"'""""""
pecuniaire pourTesS-

rations necessaires a cette maison qu'il

DAMAGESi 270

. I togejque l» tMm fpmx qui lofu.o <l'e,6„„

j

n..solut.on et refuse d'aocomplir sapromes ed dot des dommages-intorots a I'au re nartie'

>vitnes,i.-.Le denonciatour d'un crime n„i
ndi.iue au magistrat un indi "du commetemo.n important, tandis qu'il ne c?"'^?nen de ce crime, est tenu dindemniser 1t°moin des depens^s qu'il lui f^i f

and which are not clearly shown to have L"
'l^estion, and, further, no damCe h„„f

of Sherbroa.. If ff ol; ^^'9!'/P"'-pio7i

92. Breach of Fromise—GeM nui abandonne, sans motif legitime, un pro.Vt denmriage peut etre condamne a ^payer I

"'^^^ "= peuvent mciuie laperte des avan-

(1) Confirmed in appeal.

ofSherbroUe, M. L. R. 2 S. C. 188, T886
96. ^ealh of lielative—Flamtiffsu^ci'T),.

fendants in damages for the death of hthusband who was k^illed while in the empfe

For a new trial. At the argument on^hA™„
ir-''.r "'°^^' "^y DefLrntfor theS
•>.'^rSffi^"''^^%r.r;^ingto Arts. loS^^--62 2167 and 2188 that the Plaintiff's riVV.fof action was prescribed by the expi atioSpone year

,
Art. 2262), and as pfflft's hu/band hved more than a year af^r the o'*

cident occurred, anddidnot bd„g an action"he present action must be dismS. P&
tiflP replied that the right of the w£ todamages for the death of her husbm d '«
different to that of the husban J fm.^„

^

suffered through injuria" oh^mfefThaTnany case the hurtdone to Plaintiff was vWthout mahcQ and a quasi offense to™ h thfiprescrip ion of two years would appfj Tha?the pomt .hou dhave been pleadedZ!Az^*rt^rra;- rbLrSe^d' :i:p,

y/. All bodily injuries whether comingfrom offences or quasi offences are governedby a common prescription of one /ear "^6

frnlwi 1

"^''-^ Of action to the wi.low arose

r^ilSs^fKii'^SSi;^--?^
o^ion not existing during th'e HfetiS'

(1) Confirmed in appeal.
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tho husband and only created by lim death.
lb.

KM). Tho action of the Plaintiffliavingbeon
instituted within ono year from tho d »ath
of hor liiisban<l no proscription liad been
acquired against hor. Art. iO.')!) C. C. lb.

101. Only ono right of action exists for an
injury suH'erod itiul if in the present case
the husband hud brought an action o.
recovered damages or indomuity no separate
or further claim could have been urged by
his wife. lb.

1 02. Erecting Mill dam—Whore one ofthe
Defendants had assisted their father to erect
a mill-dum on a water-course running acrosH
his ]iroperty, and the owner of tho land
above that on which the mill-dam had been
built, sued them for the damages resulting
fiom the Hooding of his fields, Held, that
to erect a mill dam on a water-courso which
passes acrot's one's land, although it may bo
hurtful to the owners of the higher lands, is
not an illicit act. liroicn & He' md, 11 L
N. 378, S.C. 1887.

103. It is not an offence under Article 1053
of tho Civil Code, and those who assist
tho owner in the construction of such mill-
dam are not responsible for the damages
caused by such construction. 76.

104. False Arrest—Where a corporation
is sued for an alleged illegal arrest by its
ofBcor, it is sufficient for the Defendant to
show that tho ofhcer had probable cause.
La Corporation de Quebec As Fichd, 1 1 (i. L.
U. 249, Q. B. 1884.

105. Where a person not license! to sell
was arrested while writing down orders for
the house which he represented, the po-
lice officer hail probable cause for the
arrest, under a by-law of the corporation
forbidding to soil without license. lb.

L. 319 and 14 Q. L. R. 154, Q. B.

106. Where a person was discovered cut-
ting and removing trees from the land of
the Defendant, and tho excuse given, viz.,
that he had received permission to remove
dead trees from tho land of the adjoining
proprietor, and that his men had unwit-
tingly crossed the boundary lino, was un-
true, as he had not received such permis-
sion, then! was probable cause for his
arrest for trespass. Wiseman v. McCuUoch,
(confirmed in Review). M. L. R. 1 8. C 338
et8L. N. 260, 1884.

'

107. Celui qui, de mauviiise foi, fait de-
vant un magistrat, uno deposition fausse,
centre (juelqu'un, et lo fait emprisonner,
sera condamne a des dommages. Fayette
Lambe, 19 li. L. 026, S. C. K. 188.5.

108. A municipal corporation is not res-
ponsible in damages for the arrest of a citi-
zen, whithout probable cause, by a police
officer in tho pay of such corporation, but
appointed by and under the control of a
Ro.T.rd of CnmmiKsionsrs nnmeci by special
statute. La Corporation de Quebec & Oli-

ver, 15 R.
1886.

109. Nor can such corporation be con-
demned in danjages for an alleged mali«
nious prosecution of such citizen b <fore tho
Recorder's Court, and dismissed by such
(Jourt, though such prosecution have been

I
taken (on the sworn complaint of such
police officer) in the name of the said corpo-
ration, and the line would have reverted to
the corporation hatl a conviction been had.
lb.

1 10. Where R., while passing along a
street, pushed a drunken man, so that he
reeled agninst a shop window and broke it,

and the shojikeeper, coming out, caused the
arrest of both B. and tlio drunken man on
the charge of breaking his vi'mdovi,—Held,
that there was f,robable cause for the arrest.
Barrette v. Turner, 9 L. N. 314, C. C. 1886.

111. Appellant, a jeweller, desiring to in-
crease his business, obtained advances from
Respondent, a wholesale dealer, and gave aa
security a hypothec on his property, on
which he declared there were mortgages,
l-ut he only specified one of a certain
amount. There was really another. Shortly

j

afterwards, the Appellant became insolvent,

I

and the Res])ondent arrested him on the
charge of obtaining property on false pre-
tences

—

Held, that there was probable cause
for the arrest, though it appeared that the
Appellant did not intend fraudulently to
conceal the mortgage. GrotM & Saunders,
M. L. R. 3 Q. B. 208, and 10 L N. 384, 1886.

112. The action was brought for a mali-
cious arrest and imprisonment on a charge
of larceny, and both the Plaintiff and her
mother brought actions, and tha evidence
is made common to both. The Defendant
inscribes and contends she had probable
cause for acting as she did. The (juostion
is not as to tho exact proportion of proved
guilt against either of the parties com-
plained of, but merely whether there was
probable cause for proceeding against them;
and from the evidence, 1 have no doubt,
vvhatever, that there was abundant cause
for proceeding against both of them. The
Defendant had been informed by McC.'los-
key that both tho mother and the daughter
were constantly and systematically stealing
f'roui her. More than ono search was made
which showed that information ^o be true.
The law is surely not that a person situated
as the Defendant was should bo bound to
obtain a conviction, or even to procure
complete proof certain (if such a thing can
be certain) to convmce twelve jurymen. It
is sufficient that she should have reasonable
cause. Finsonnaull & Sebastien, 31 L. C
J. 167, et M. L. R. 3 S. C, 446 S. C. R. 1887.

113. The Plaintiff, who was in partner-
ship with the Defendant, obtained a loan of
one hundred dollars from E., for which he
gave the bun of the firm, pretending that
the money was required to meet a note of
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tho money being obtaine.l for l.is "wit^ "*'''•'' * l''"«^N 'lans uno

K depose-l to thono IHots before tho no ' U^ ' '^ I"''I"''et'"''" «!<> toUn f.ourio do

liarnii.s ot voim™ «> u',..>« .• .

'-"eya'*

115. Dans uno pour.-uite en r^narationoivUe, pour .lenonciatiou c.IomSo ?edemandeuru'esttenu,,u'4
faire la preuvodu iait dorniuugeable, c'est-a-dire do la 1?noncmtion, de I'arro.station H de a lib< ./

tion, et que c'est au clefondourlprouver i^s"fait» qu, peuvent le soustrahv a oetto VL,

san.s cause probable at «in. ,io ii- :•
'

fausses contenues dans ll /-
"^ ''«'^t"'"^

responsable, enrrst"n eb tr'S'dormages resultant de cette arrestation la loipresuniant malice, dans ce ca^ Ta '

a„ v
I>eslauriers,l6 K. L. 433, Q. B. 1888.
m. Celui qui, sans cause probable etmahc.eusement, fait arreter une nersonnosur cavias. sera r.nr,.i.^r,A . .,

personno,sg5i^is,«=rS^siS
sesarr r f? violemment, et le pos-sesseur de cet immeuble a droit <!« ropousser cette violence par la force AV/Jf

119. Sous ces circonstances si lamosspur^poussefa.t arreter le possesseurT I'fm

Hro t'f nn'°"
:'°''"'"on»«nt, CO dern or

|S^SsEr^:^"i.£sri?,re
domtuages furent accordees. 76 ' * ^

120. The person presiding at a municiDillection has no oovver tn iS, .,.,;:„„
"""1''^'

123. Sur une action en dominates insti

ontrriri"'*' '^V" l"'^ '« 'lerende*'u;a;.Hcontre lo deuiandeiu' une snisie-arriH „JLr,t
.lugement, la,,uel!e saisio a alplu" tarHn>jul..e le doiendour doit otra';^ d^e 4•OS domniagos niirmuos lors.jue le loinan'lour a lait des acte.s qui, sans 6tre fTA
OU.X, etaienr, .,o naturae a' fZ cro re u ufendeur q,.o lo de,„andeur His ?pait l;

n.s^i^£iru^^o?i-tt!LlSJ^;^
croaucier a un reoours en dommages co itre

125 In a case wherein it is shown thatn violation of article 595 of tho Code 'fC vil Proce.lure, and despite a remonstranceof the e-Kecuting baililF, tho DefendmT^nthis s.ut has made such bailiff oU^i"
sr?.;i=i^h..,^"->-ounr!ibS

^i„T t: * ''"" i"^*'<^'»g -It a municiDil 107 it
" " ^i- ou, laae.

coS;ii^LS;:;rbu^!;EHs
)u.lg.nont giving sucUindictive La~Grandmont v. McDou.all, 9 L N. 2m7s^ c:

.120. Uno porsonne dont les biens sontBaisis-arretes avant jugement, pai m crScie, sans cause rai.sonnabi; ^t proSpent dans la me.ne action reclamer des dommages par .lemande incidento, et opposer 4action un plaidoyer de comp;n.satron bitmv les dommages par lui reclames par^
ML 112 S. C. 419 and 10 L. N. 30, ISSo!

'

iii^eiS^^^ri^^'jv'--"'!—nt
-o. -6" iu a, luuu voice anri w f h

^'J.f'j^^ft'C manner, against the manned nwhich the election is being conducted md
onSd Z T'-\'^---4 them trfecl^nd

a^tbl'in'liTM.o^'' -'" '-

Jem.men^mp;.;r^-;i;;i:er:Zrr
dommages exemplaires, fixes'dans Pe1^a IH5.00

;
le saisissant etant dans r^ I.

.esponsablo ,ie I'errour de rhuSr /^
i?/-T. rf^'' ''• '' ''

' ^- "Sisss!"*-
i.is. Defendants obtained a ;,„>„.

against the firm of S. & Son ind-'ufe °?
seized the effects of the PlaintS who '^

foiTn ru"7mcntT-
""' ^^"^"'«^ '^^ bonne iZ^^Z^^'^'''^'^^'^-'-^

quand s?::: jj;^:^^™;si ^-,3^- 1
the g.u^d tiit*iii^nSr^r^sn-
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II t

s ;
J

a ot-mor oxocntion and Plaintiirhociino the coinpimv from .leolarinc ii dividon.l
aiOiidtcalaire, ho hamn,It Dud time in tl.o

, jm.ticullirly a« tin comimnv failed'employ ot the Hai.i dim and li .vin^ boujjht close their true position when
the ptteots ot the firm for a low (iKure. The

: notice before the writ iHHUod. 76.
baihfl vva« notihed that the goodw ImloiiBod ! n^ ti.« *«,...,» oP *i,» u. * i
to I'laintifn.iit persiHtod in tlu, nei/nre and I " '^ ' '*'. >®"'" •"'^ the Statute,

sale, until Mtoppe<l hy oi)|)OMition and judged

m
—more
to dia<

they got

order, which opposition was maintaine<l.
Action by Plaintill'lbr clamaKos. Plea >,'"'i-

I

eral denial, probable cause for making the
seizure owing to the low price paid for the •

said effects by Pinintifl'and want of malice. ',

Held, reversing the judgment of the Coi vt
below that the circumstances of the cHsodiil

\

not Justify the Defendant in seizing the
effects of a person who was not a Defendant i

and against whom they held no judgment,
and that such cases come under the pro-

1

visions of Articles l().J3 ami 1054,1'. 0. Slate'
& McNatly, '.iS L. C. J. 130, S. C. Ii. 1889. i

129. Where the Plaintitfestablishos a right
of action no costs can be awarded against
him as the Plaintitt' would thereby bo i)un-
ished for exorcising his right to brin,T such
action. 76.

130. Falne Slalcmenls— Les allegations
mensongeres contenuos dansdes prospectus
ou des feuilles i)ubli(iue8 comme la cote des
valeurs, contituent une fraude et rendent
passible de dommages I'auteiu' de ces men-
songes envers ceux ([ui sont induits a agir
en consetpience docesenonces faux. Dorion
V. Crowley, 30 L. (J. J. 05 Q. B. 1885.

131. Infrinc/emeiit of Patent. - Held,
(affirming the judgment of the Court below,
that Collette's machine was a mere colora-
ble imitation ofLasnier's, based upon the
same principles, composed of the same cia-
ments, and producing no results materially
different; therefore I^asnier's patent hail
been infringed, and there was no necessity

!

in order to recover damages for infringe-
\

ment that Collette's patent should first
j

be set aside by scire facias: CoUette v. I

Lasnicr,^-! L. CI. 24, and 13 S. ('. Ren 503.

'

Su. Ct. 1880.

132. Also, (reversing the judgment of the
Court below) that in this case the profits
made by the Defendants were not a nropHr ,, ,, . . „ o
measure of damages ; that the evidence fur- i

*"** '^'"'^""ssioners (ifwhom the Respondent
nished no means of accurately measuring ' T^ ""?' I'emoved as having forfeited their

the damages, but substantial justice ^vo^l^^ :

obligations a„ such Commissioners. A peti-

be done by awarding $100. //; \

*'"" ™^ '^"S" presented to one of the judges
ot the Superior Court of the Province of
Quebec by the Corporation of the City of
Montreal, setting forth certain charges of
venality and corruption against the Res-
pondent, and praying for the removal of
the Respondent from office. By a judg-
ment of the Superior Court, rendered 17th
September, 1870, theR-spondeiitwas exon-

Q_ 4J
Vict., cap. 14, sec. 4, providing that the writ
of injunction shall not Ihsuo unless the
person applying therefor first gives good
and sufficient sei;urity " for the costs and
" damages which the Defendant, or the
" person against whom the writ of injunc-
" tion is dircfctod, may suffer by reason of
" the issue thereof," are not to be construed
iw giving a right to damages pleno jure
from the mere fact of the di«Holution of the
injunction, and witlnut proof that the pe-
titioner for injunction acted maliciously and
without probable cause. 76.

136. When a tempor.iry injunction is
allowed to issue after due notice to the
Defendant, and when an opportunity is thus
afforded him of rebutting the charges con-
tained in the petition for injunction, such
Defendant cannot subsequently claim dam-
ages for the improvident issue of the writ, if
he peglect to avail himself of the opportunity
of denying those charges before the writ
i->sues. 76.

137. The fact of the petitioner for injunc-
tion being a prUlenom, <'or others, who are
not proved to represent an adverse interest
or to have acted maliciously, cannot afford
any presumption of malice or of want of
probable cause against such petitioner. 76.

138. Malicious Prosecution U y a lieu
d'accorder des dommages pour des pour-
suites malicieuses, intentees devant les
cours civiles et le ilefendeur dans ces pour-
suites n'est pas tenu (Pattendre que juge-
ment soit rendu en icelles pour intenterson
action en dommages. Aubin & Quintal, 29
L.C.J. I;' ,, S. C. R. 1884.

139. Oii the 7th July, 1808, the Council
ot the City of Montreal passed a resolution
authorising and directing proceedings to be
instituted for the purpose of staying all
proceedings of the commissioners appointed
under 27 and 28 Vict., cb- 00, and of having

imw

133. Injunction—There is no right of
action for diimages resulting from the issue
of an injunction or other civil suit, unless
the suit were instituted without probable
cause. (1) Montreal Street Railway Co, v.
Ritchie, M. L. R. 3 S. C. 232, and 5 Q. B. 77
and 18 R. L. 12, 1887.

134. Where the annual report ofa com-
pany was m Mling and seemed to show
that the as hal been reduced by a
large amount, there u;is probable uaii^o for
the issue of an injun-tion to restrain the

(1). Confirmed in au|ii. rn>- Court.

erated from the charges of improper con-
duct, but he was removed from office for
another cause which on appeal was declared
by the Court of Queen's Bench, and subse-
quently by the Privy Council, to have been
insufficient and unfounded. The \laannn-
dent in May, 1871, institued an ac'tion
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tgaiiidt the Corporation, Hettini? forth theafiore fact,, an-1 alleging that tho proceedn^s ir. the court* h«,l hoen instituted ma
that .theeftoctofthcpror,.,lin^-

l.a.l beeto m)ure hi,,, Horiou.sly j„ hi„ ,„.o(L«r„
'

The City olMont,.oal pleade/l „, onu otC

// /'^'T'l '^ ""'"'*'^ --«-' "ii*' i'-'<i7
("" •

-//<!«, (affirnnng theju(lg,„e„torthe Courtof Queon'H Honch, Montreal, 7 I, N155 Fournier, .J, .lisnentingi, that theactiono cJam«geH wa« well founded, and that a"the procee.l,ng8 complained of ,ve,e o„?vtermnmted upon the deliveiy of the Jul

-

ment ojthe Superior Court, 'whe.';'yttPla nt.ff was exone.ated f^u the calu .n ou«cha,.ge8, p.;e«cription did not begin to

140. Poiirsuite en donimages resultant doprocW68 udiciainvwll faut prouve" nueraction qu, a donne nai.sance kux dommagesa ete .n.tituee malicieu.e.ne.U ot „ 'scause ou raisous suffisantes. J.abeUelMartin, 30 L. C. J. 1292, s. C. R. 1885
141. Where the stock and machinery of ahrm were already und.- „,.„•« at the in

8 ance of another.,. . or, u,.,. an afflUitchargmg in.solyemv .»nd 'friu.Jule.U secro

£;«l"'°"V'' ^^^ ?*''"«•« I'ad declared

make In'?""'*""'
'*"'? '"*'• attempted to

firm *h n''>'T*'"^ '" "'° name of thefirm, the Detend-nts, overdue creditors and

!42. The allegations of the declaration i„thm case make the action one of damage"

en'dLSl"'''^"^':'''*—" "'y * Pa« ^'actionen dommages contre une ])ersonne oui fait
sais.r.gager les biens meubles de son ocataire lorsque cette action est la^ port?e

r;
«•=?"'• *'^"'rt '16boutee que paTe qu^lo saisissant n'a pu alors proiver qu'H

DafeL^n?"'
^•"''•'?" *"^'* une^demande^ depaiement, mais qu'en defense a I'aotion endommage,il etablit que telle demande ava t

1?^'
'*''^' ®* ^" ^- ^'^'- ^". 1886.

r/iiu".J^*'^
il y a un recours pour dommagesrtels et exemplaires en faveur d'une i.er:Sonne dont lea biens meubles sont san«

6maner cette saisie-gagerie et qui ne I'a pasrapport^e en cour Bronilhtl. Clarke,^^
1* B. 2 S. C. 417, et 10 L. N. 30, 1886.

145. Seduction Dor.,™ *-,„-.. ..

the
S^^^'^-^ed and re'^liv'ered onirSthe seducer has accomplished his end by
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j

means of n promise of mariuge, or by means
I of artillcos or deceitful manonuvres.' And a
J

writing or a commencPMu'iit of pfoof in

I

wiMting iH necessaiy to establish a promise
I of manage. Cameron v. Steile, \l L N "U
S. C. 1887. '

1 46. I.e marl, qui s'eBt roconcili^i aveom femrae, n'a pas daction en dommaLei
con re lo sedncteurde cette .lernicre. CaroH& Gva;/, 18 H. L. 685, S. C. H. 1889.

XIV. ImPHIHONMKNT I'UK

147. I.eCodo Civil permet remi>ri8onne-
ment pour dommages K-sultant .|e diflama-
tion, lors.,iK- le montant nccorde exc*de
cent francs ou ifl(i.fi() lait. 2"72 i H' C •

Orel, do 1007, tit. 34, art. 2). Goyette vBtr-
Ihelot, 19 H. L. 147, S. C. 1890.

148, La demando d'oniprisonnement doit
etre precedSe de la signification du luge-
ment, dun comniimdenient de payer etd une declaration que ledefendeursera con-
trmnt par corps an paiement de la condam-
nation quatre mois apivs cet avis. ((.) 1 ,1a
161)7, tit. 34, art. 10). 76.

149. Lo commandement de paver oonsiste
dans

1 avis (|ue le defend.,ur sera contrnint
par corps, s il ne paie dan. le« quatre mois.

150. Le domandour nest pas tenu de
discuter les biens du d.-fen.lour, avant de
1 emprisonnerpdur dommages resultant d'in-
jures personnel les. lb.

151. Le demand. >urn'est pas tenu defaire
,signi lerau defernleur un etat detaille des
trais taxes, attendu <iue les frais sont taxes
contradictoiroment, et que lesjugemonts ne
se Hgnihent plus. lb.

152. L'emprisniinement n'a lieu que quinze
jours apres le ju^'ement .,ui I'ordonne; et ledemandeur n'est pas tenu de montionner ee
Uelai dans los conclusions de sa requete. lb.

153. Li Cnur pent aocorder ou refuser
suivant les circonstances, I'emprisonnement
pour dommages resultant d'injuros ,)erson.
nelles

;
e ie pent aussi aocorder Temprison.

nement i-our un temps ou jusqu'a paiement
de la condaranation

; I'esprit de notre legis-
lation cependant est que cet omprisonne-
ment n excede pas une annee. lb.

XV. Intkrest on

j

154. Le montant alloue a titre de dom-
I
mages-mteretc, porte intergt A compter dudernier jour de delai accorde par la mise endemeure s'll en a ete fait une. Quebec
^entral Ry. & Letourneau, 14 R. L. 324, Q

SeWaNT."'"'^''
*'""'*'''' MASTERAND

155. An employer, who i« nnt ™,,,-u,. -f
negligence, is not responsible for "loss'suffer-

the riri^f'^"* ^" ^'« workman, which isthe result of dangers inherent to the trade

I"
i
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lll^

or employment, and of which the workman
, was aware wjien lio vohintarily assumed the

employment. And .so it was Jie/d, that
master roolers were not responsible for the
death of an apprentice, aged 16, who fell
from a platform while engaged in his em-
ploynient, where it appeared that the ap-
prentice was aware of the danger of the
work, was fitted to engage in it, and the
employers were wholly fioe from negligence
or fault in respect of the platform, tackle.

156. Lf oprietaire d'un etalon n'est pas
responsa de la mort d'une jument, resiil-
tat d une erreur de voie commise par ''eta-
lon, lors de la saillie, sil n'est pas prouve
que Itrreur ait eu pour cause line faute
que conqiie du proprietaire de I'etalon, sur-
veillant la saillie. BrouiUard k C6/g, 15 R
L. 715 8. C. R. 1885.

157. La cite de Montreal est responsable
des actes de ses employes faits dans I'exe-
cution de leur chaige, ces derniers etant
alors censes agir comme agents autorisos de
la dite cite

; en consequence, elle est res-
ponsable des fausees arrestations faites par
ses hommes de police. Laviolette v. Thomas

mi ^' ^ ^' ^' ^^"' ''* ^'^ ^- "'''• ~^^'

158. Et lorsque la cite de Montreal envoie
ses hoiumes de police gardor la paix i>u-
bhque a quelqu'endroit, et .ju'elle place ces
hommes fous les ordres d'une personne
quelconque qui n'est pas a son emploi, cette
delegation de pouvoirs n'empeche pas sa
responsabilite. lb.

159. Et les hommes de police qui font une
fausse arrestation sont aussi personnelle-
ment responsables,etne peuventetre excu-
ses par le fait qu ils ontreyu d'une personne
autorisee ou non, I'ordre de faire I'airesta-
tion. lb.

I ping the same. Beaufort v. The Corp. of
Coaiicnok, 32 L. C. J. M8, S. C. K. 1888.

163, Conti actors are not employees or
servants within the meaning of Art. 1054
V. C. Morin & The Atlantic and NortK-
West By. Co., 12 L. N. 89, C. C. 1889.

164. The Defendants, a firm of coal mer-
chants, were in the habit of hiring public
carters, carrying tlie corporation license, for
the cartage and delivery to customers of
their coal, such carters being paid so much
per load, and being free to take one or more
loads as they pleased. It appeared that one
of thei-e carters, while carrying a load of
Defendants' coal to a customer, had, through
negligent driving, inflicted severe bodily

:

injuries on the Plaintiff. Held, that such
j

carter was not a servant of the Defendants
or one for whom they were responsible

i

under Art. 1054, C. C, but an independent
contractor m the nature of a private car-

'Xn -^""'"^ ^'- ^uir, M. L. R. 5 S. C. 155,
1880.

165. A tenant is not under the control of
his landlord within the meaning of C. C
1054, so as to make the landlord responsible
for the negligence of the tenant in the use ,

[Of the premises leased, and therefore a
proprietor is not responsible for loss occa-
sioned by sparks from the furnace and
chimney of a tannery erected and leased by
him, where there is no defect in the con-
struction of the furnace. Dufour & Roy, II
Q L. R. 192, and 8 L. N. 75, Q. B. 1885.

XVIII. Liability of Mercantile
Agencies.

XVII. Liability vmi Acts of Others.
160. A hotel-keeper, from whom a guest

hires a horse and vehicle for the purpose
or faking a drive, is not responsible for the
negligence of his guest while driving. Bili
veauk Martineau,n. L. R. 2 Q. ]} 133, et
9 L. N. 202, 1 872.

161. A parent is responsible for the act
of his minor son, whether done in his pre-
sence or not. (Art. 1054, C. C.) Lussier &
Chayette, 30 L. C. J. 106, S. C. R. 1886.

162. Although the principle upon which'
the judgment of the court of jiremi&re ins-
tance rests (namely a corporation is not
liable for the acts of third persons which it
cannot control) is correct as a general prin-
ciple, it cannot nevertheless be applied to
the facts of the present case, inasmuch as
the corporation Defendant could control, or
did undertake to control, the nuisance com-
plained of, but in the wrong direction, by
encouraging and approving instead of stop-

166. Une agence mercantile pour donner
des informations a ses cHents sur des mai-
sons de commerce, qui publie de bonne foi
des informations fausses et propres a causer
du tort, est passible de dommages-interets.
The Bradstreei Co. v. Carsley, 15 R. L. 358,
Q. B. 1887.

167. Held, (aflSrming the decision of
Wurtele, J., M. L. R. 3 S. C. .S45), that per-
sons carrying on a mercantile agency are
responsible for the damage caused to a per-
son in business by an incorrect report made
by them concerning his standing ; and that
such report is not privileged though it be
only communicated confidentially to a single
subscriber to the agency, on his application
lor information. A communication relating
to purely civil matters (as in this case), to

I

be privileged, must be based on the truth
'
of the facts to which it relates. Dun &
Cassette, M. L. R. 5 Q. B. 42, 1889. (1)

XX. Measure op

168. In any case the damages which a
tenant can claim for non-fulfilment of a con-

i,„f^!. ^t""*^"Ti" i" ,°"pK"i*„ t'ourt as to iiabiiity
but restoriDg the judgment of Superior Court as to
amouut of damages, 14 L. N. 97
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dition of the lease must be tho iiwucdiateand direct consequence of such inexecut onand w.ll not include indirect and remotedamages, such a« loss alleged to ImveTeen

fulfil contracts, or for wasteofwood preparedforhis business ii.//,App. ^. Co^cfJCp,M. L. E. 2 Q. B. 80, and 9 L. K. 80, 188*;.
'

169. Les dommages <,ue I'on peut rfecla-mer d'une personne coupable de do ou lequa^i-deht ne sont que ceux qui en resultentdirectement et en sontune .uite^mnSteetnon pas ceux dont la faute n™ rme

MnZll mTu% S^''?^?
^' * ^« «'^^'

1887 ^' ^^ ^-'^ ^'- 274,

v«S,/^^"''^,"'^'^"'^'' constituted for avaluable consideration or not is alwnv^ ...T
vocable at the will of the1 'ndW but

W^t^T inde '"Tt^ *" circumstances"a

bv hin?
"''^'""'ty for actual loss suffered

^rnfif •

*5''?"8'' ^^^® revocation. Loss ofprofits mfuturo cannot enter into the rom
putat,on of such damages. Ca^l/^^ v 'cK"""^ C-o^/on Co., 31 L. C.J. 1.51, Q. B. 1887

17]. Une personne qui accuse une autropubllquement d'avoir rendu sou" sermentun compie faux, et d'avoir .Ih^rtTTun

Ts' min'r '
''''''.

'•ff
^^«"« app^tenant

"

aes mmeurs, peut etre poursuivie uourdommages a la reputation, et oitre^ks

des dlmf '''' '"' ^"^"^ '"'^^ condamnee a

ration S^M^^^^'P'-'^'''^^ comme repa-ration civile. Montant de dommages exemplaires accordes dans I'esnece Tn »
regard & BaigneauU, 1iTk 403,t ctsss!

nf rl^ T^® r'f- ^^ '' member of the Senate

d. malic, „.i. e..SutSrSS
la cour ne oondaninem lo d»fe„, 1^° .,

''

domm.ses redlemott souffeS ™ le d?
«50 oireHe ,„„i K„„i„f,i„,;j^

|""!»« >'«

£»^rrS;£iCt;r„ef£
marchandise vendue, il moins onn i ookI

Lewis, M. L. K, 5 S. C. 107
^""«"e v.
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ils ne peuvent s'etendre a uno protenduopertede clientele, plus ou moins^cert "e

c^lrrel^ft! t ^^^"^^'^'^ ^'^^"^
^ S-

UiiiLJ'^^ial^'rtnLl^^S't ZAppellant, the former to have the riJlit toredeem the stock within two montKo^^date, by paying 50 j.er cent, of the nom naamount ofthe shares. The Respondent mLdea sufficient tender within the delay buTtheAppellant had disposed of the si ares andrefused to receive the amount. In an action

tomiact,-_i/e/rf, tfiat the measure of dam-
,

ages was the sum which Respondent couW
^T °^^T'^ ^°' "'« «l>"'e^« beyond tie

'Wk-ln^'lfnor/"' '""r^.
to get them

iHon'of
'/"^ ^"l^«c'l"ent transactions, the a^tion ofdamages was <lismissed. McDouaM

I

& McGreevy, 12 L. x\. 379, P. C. 1889:
^

rA,'J^"*^^^^^'°"""''8csinteret8dus pour laleparation d'un quasi-delit, ne doivent comprendre, pour la perte eprouvee ou e °?n

iiate et directe. Desroches & La Corpora
t^pn^^co,nt€WHoohelaaa, 18 R. L iX,1
XXI. Not Taken a^vay by Penalty.
178. An action of damages will lie at nnm

ri^L^indis'^orr^^'^p^''^^^-"'"^^ryuiits, ana is not taken awav Kv i)i« „„
nght act giving an act^n fo?pe^,i ^ 71'
nard .V Bertoni, J4 Q. L. R.sfg^ sg.' mi
XXII. PrESCUIPTION OF

6m*o», 19 R. L. 483, Q. B. 1890

ployer'r'^,e"f™f'^
''>' " workman em.pioyca in the construct on of a railwnvwhile being moved on a gravel train 11'

mjuiy sustained " by renson of 1^ Svay 'and the action for indomnifir ;

""''"'way,

by six months undert^^^£,'.rr^7'1
K. h. (Can.) ch. 09 s •>? if„ i . '

^

.rSJr4iUSL\rd«f;:;if;i'

!| ' ":



1
'

i

11^

1!

r

i

i ^ ! i

i

?
:

'

\

I ;

!•! :

'

.i. i'

(' k

i 1

283 DAMAGES. DATE. 284
tion par laquelle lo demandeur reclame du
defendeur des do.Tintiages-interets

f our arres-
tation illegale et emprisonnetuent en vertu
d un capias, se presoiit par deux aiiK. Mans-

^ -f ^^Fa°^'^'
^^- ^- ^^- - ^- *^- 324 and ]0 L.

iN. tj JooO,

183. Cette prescription nest pas inter-
rompue seulement par lemanation de Pac-
tion, n;ai8 par la signification effective de
1 action avant I'expiration des deux aw qui
suivent la date du jngement rejefant le
capias. lb.

184. L'action pour dommages resultant de
blessures corporelles caus^es par I'impru-
dence du defendeur n'eet pas soumise a la

^o^o*'^'^^'""
'*'"" ^^ decrc-teo par I'article

z^bJ: C. C, niais ne f e p;escrit que '-nr deux
ans, confbimement a raitioln 2261' JUorri-
sette & Caiudal, 16 E. L. 486, S. C. R 1887

XXIII. KlOHT TO

185. Pour qu'une action en dommages
pour injures soif, maintente, il doit v avoir
de la part du d^mandeur un grief reel, et
lorsqu'jl est difficile de dire laquelle des
deux parties a injurie lautre davantage,
celle qui se plaint ne doit pas etreaccueillie,
et pour condamner le defendeur, =1 faut
pouvoir constater surement le tort de ce
dernier et !es dommages resultant de ces

i^JJ^'^oo
•^°*«''5'« & Moqiihi, 17 R. L. 634,

o. C. 1885.

XXIV. Seizure ano Compensation
OF

186. Les dommages-interets pour torts
pe-sonnels peuvent etre compenses par une
dette due par I'offense a celui qui les doit.
Williams v. Roussseau, 12 Q. L. R. 116, S. C.
1886.

187. L. obtained a juf^gment against A
and seized $500 in the hands of T, which
had been awarded A by t.ie Court of Queen's
Bench as damages for libe.', A contested
the attachment on the ground that the said
sum being awarded him as damages for
injury to his reputation and feelings was
exempt from seizure

—

Held, dismissing the
contestation of Defendant, that the said sum
was not exempt from seizure, (see Art. 1190
C. C.) Archambault v. 3V«e Great North
Western Telegraph Co., 31 L. C. J. 195,
S. C. 1886, and 18 R. L. 191 and 31 L, C. J. 213
Q. B. 1887.

188. Mais des dommages accordes en re
pa,ration dr blessures corporelles et pour
soins medic^ux, pertes de tempp, etc, ne sont
pas saisissables. Cress4 & Youna, 18 11. L
186, C. C. 1889.

'^'

a servant of the company killed in the dis-
charge of his work, the learned judge at the
trial directed the jury that in assessing the
amount of damages if (hey found for Plain-
tiff they might consider the nature of tlie
anguish and mental sufferings of the widow
and child of the deceased Held, (reversing
the judgment of the Court of Queen's
Bench, Montreal, M. L. R.. 2 Q. B. 25, that
there was misdirection. Effect of Art. 1056
C. C, considered. (See 10 L. N. 241). Robin-
son V. a p. R. R. Co., 10 L. N. 324, Su. Ct.
1887.

100. In an action ot damages brought
against the Corporation of the City of Mon-
treal, by Z, L. et al., the descendant relations
ot L, who was killed while driving down St.
Sulpice street, (alleged to have been at the
time of the accident in a bad state of repair),
by being thrown from the sleigh on which
he was seated, against the wall of a building,
the learned judge, before whom the case was

im,!^''',^^''"*
'^ J"'"^' granted Z. L. et al,

*1000 damages, on the ground that they
were entitled to said sum by way of sola-

^

tlum for the bereavement suffered on ac-
count of the premature death of their father.
—Held, reversing the judgments appealed
from (M. L. R. 2 S. C. 56) that thejudgment
could not be affirmed on the ground of
solatium, and as the Respondents had not
filed a cross appeal to sustain the judgment
on the ground that there was sufficient
evidence of pecuniary loss for which com-
pensation may be claimed, Z. L. et al's. ac-
tion must be dismissed with costs. C. P. R.
Co. V. Robinson, 10 L. N. 324 ; 14 Can. S. C.
R. 105, followed. City of Montreal v. La-
belle, 11 L. N. 90, Su. Ct. 1888.

191. En droit, on peut actionner pour
dommages-interets resultant tant du tour-
ment moral que des souffrances corporelles
causes par des voies de fait sur la personne.
Auclair v. Bastien, M. L. R. 4 S.C.74, 1888.

1 92. Les enfants dont la mere a ete tuee
par la faute d'un tiers ont droit, contre le
tieriJ, a des dommages, comme consolation.
Vanasse & City of Montreal, 16 R. L. 386,
S.C.I 888.

'

DAMS.

XXV. Solatium Doloris.

189. In an action lor damages against a
railway company brought by the widow of

I. Rights and Obijgations Concekn-
iNG.see SERVITUDES, Water Courses.

DATE.

I. Op Deed when Written in Fi-
gures, see DEEDS.



285 DEBENTURES.

DATION EN PAIEMENT - Voir
CONTEACTS, Intebpke-

TATION OK

I. Peut etre Prouve Par Tfmoivu
rotr EVIDENCE, J'arole

^^"o^ns,

DEATH.

II. Ok Paktjes during Aitu n.

193. ThedeathofteveralofthePlaintiffi.
during the pendency of the suit, does notrender a judgment pronotnced in theirname absolutely null ; the nullity beina

ionly relative and such as can be invoked
only by .iie legal representatives of the de '

fw t

.

on the ground that their rights have
.""

!TJT';^^\,^y the judgment. Lotorey
; :, ',*' ^•/^- K- 2, S. C. 58 and 9 L. N. 67and33L. C.J. 26, Q.B.J 889.

III. Proved ry Absence.

194 'i'he absence of PlaintifTs first hus-band for twenty years, coupled with infor-
mation that he had been drowned, was suffi-

u^° •" establish his death. MeKercherv.
Mercier, M. L. R. 4 S. C. 333, 1888.

DEBENTOEES.
I. LiAniLiTY OF Municipal Corpora-tion FOR Neglect to Issue.

195. The corporation of the County of
Ottawa, under the authority of a by-law
undertook to deliver to the Montreal, Otta-wa & Western Railway Company, for stock
subscribed by them, 2,000 debentures of
the Corporation, of $100 each, payable 25
years from date, and bearing six per cent,
interest, and subsequently, without any
valid cause or reason, refused and neglected
to issue said debentures. In an action fordamages brought by the railway company i

against the corporation for breach of this '

vonvemnt-Held, (affirming the judgment
I

of the court below, M. L, R., l 4 0°,
^n?n , M.,''°''P*"'^*'°"

"'as l'«ble. C. C. 1065
'

1070 073, 1840 and 1841 reviewed. Counfy
'

of Ottawa V.Montreal, Ottawa £ Western

DECLARATION. 286

icial subsidy was payable under 44 and 45
!

Vic, cap. 2, sec. 19, viz when the road was
!
completed in good running order to the

I satisfaction of the Lieut.Governorin Council
1 he debentures were signeil by y. M. who
was elected warden and took and held nos-
session of the office «fter W. ,J. P. had virt
ually resigned Ihe position. In action
brought by Ihe Railway Co. to recover from
the Ireasurer ofthe Province the $50 000
debentures after the gov't bonus had been
and which action the municipal corporation
was made a coDetVndant, the Provincial

I

Jieasurer pleaded by demurrer only which
I

was over ruledand the Co. of Pontiac pleaded
a gem ral denial and that the debentures

I

were illegally signed,_i/e/rf, affirming the
I ludgment of the Court below that the de-
!

bentures signed by the Warden >ie facto
I

were perfectly icgal. Corporation of Co. of

mm'"" ^' ^"''' '^ ^' '-'• ^^P' '^^^'^"- C'

'

197. And as the Provincial Treasurer had
admitted by his pleadings that the road had
been completed to his satisfaction, and to
the satisfaction of the Lieut.-(^overnor in
Council, the onus was on the Municipal Cor-
poration mis en cause to [.rove that the
Government had not acted in conformity
with the statute. lb.

^

II. SunjEtT TO Conditions are Void.

198. A debenture is a negotiable instru-
ment, and cannot bear a condition on its
lace, imposing an obligation in the future.And so, where a municipal corporation voted
a bonus to a railway company payable in
debentures, and the by-law imposed certain
future obligations upon the company as to
the mode of operating the road, it was held
that debentures, in which thee obligations
were set <b.th as conditions, were not a valid

^^'"'^^J-
Macfarlaney.Corp. of Parish of

fL ^flT'' }y
-f- ^'- ^ ^- B- 160 and 9 L. iSf.

Z A i°*"-
"-onhrmed in Supreme Court 14

S.C. Rep. 738, 1887.

DEBTS.

GONTRACTs!"'^^''"''' ""' CARRIAGE

II. Signing of

196 A municipal Corporation under au-
thority of a bye-law issued and handed to

»ou,UUU ot his debentures aa ft oDhaidv t^ ..

liailway Co., the same to be paid over to
the to. in tha manner and subject to the
same conditions in which the gov't Proviu-

DECEASED WIFE'S SJSTEE.
I. Act Respecting Marriage withAMENDED, C. 53 Vic, Cap. ns.

DBCLAEATION.

'r}n^\^J^^^^'^^^^ PUBLIQUE, see AC-

II In Cause Instituted not a PuBLic Document until Returned intoCoust, see PROCEDURE.
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] f i

SHIP
°^ ^^^KTNERSHIP, see PARTNER.

V. See ice of, see PROCEDURE.

DECONFITUEE
VENCY.

Fo«»- INSOL-

DEEDS.

I. Dates in, Indicated in Figures.
IT. Er.EORs AND Omissions in

EVIDENCE.'''''^
""^ ^"^^ ^°«^' «^«

IV. Interpretation op
V. Made in Foreign Countries
VI. Notarial
VII. Nullities in

Co'L'i'oN'^fo'c'cfor
^^"" '^ ^«- --

IX. Unsigned will Suppop.t TittfTO Hypothec, see HYPOTHEC. '

I. Dates in, fNDicATED m Figures.

1867 est au hent.que, bien que sa <)ate soitecnte en chiffres, en tete de I'acte seule-ment, sur une seule ligne qu'elle ne couviepas en entier, niais dans la partie dela pageou 1 acte peut commencer a s'oerire et nondans la partie reservee pour la marge, lenoni du mois etant cependant ecrit au loneDumas v. C8t^, U L.N. 154, S. C. 1888. (]f

II. Errors and Omissions IN

200 Where the mortgaged property wasdescribed in the deed as being in Ste. C6cile,
but was really in St. Fabien, and was so
declared to be by Plaintifis.-iyeW, that the
action must be f ismissed. Rioux & OueUef,
11 Q. I^R. 117, S. C. R. 1885.

'

201. And the absence of a cadastral num-
ber in the notice of renewal of a mortgage, is
fatal, and the correction of the noticl, tfter

Ithe expiration of the delay for fvlinK itcannot be made retroactive. lb. ^ ^ '

IV. Interpretation op,

202. Where two clauses in a deed con-
flict,_the one written and the other printed,
the written clause should have effect, asmore likely to contain the real intention oftoe parties. Z>esro«er* & Lamb, M. L. R. 4

(1) ileveriiea iu Keview see Art. 204 infra.

DISPENSE EN DPOIT. 288

V. Made in Foreign Countries.

.

203. The assignment of a policy of life
insurance is governed by the law of the
place where the assignment is made, and notof the place where the policy waa issued or

L.'r4 s. c. !^:Zk
''""'^"

-^ ^"^^'^' ^-

VT. Notarial

rr^fl^' H" ^^''^f
^'^5" P*'" notaire, avant lamise en force du code du notariat n'est pasauthentique s'il n'e.t pas date, et I'acte quicommence par les mots " Pardevant le no-

taire, etc., avec un P majuscule sans au-cune reference a une date mise, en chiftrespour I'annee et le jour du mois, au haut de
la page sur laquelle commence I'acte, n'est

Q. tt'. 308,ta ST888.''"'""
' ^^''' ''

Vll. Nullities in

205. A notary is responsible in damages
tor a nuHity committed in a deed received
by him, even when such nullity involves the
^bstanceof the^law. Dnpuil y. Bieutord,M. L. R. 2 fe. C. 226, and 9 L. N. 330, 1886.

cmLPl..f'^'-^ "*' ^'^^" i^' Free andl^OMMON SOCCAGE.

206. Where two notaries, as witnesses, sign
a conveyance of lands held in free andcommon soccage their signatures must beproved like 1 hose of other witnesses. (C. S
L. C. Ciir.. 37, Sect. 56). The Union Bank ofLoxcer Canada & Nuibrown, 8 L. N. 76 and
11 Q. L. R. 217, Q. B. 1885.

'

DEFAMATION- See LIBEL AND
SLxiNDER.

DEFAULT - See OBLIGATIONS.

REvfsS!"''
"""^ JUDGMENT BY, aee

DEFAUT DE CONTENANCE.
I. D'unImmeubleVbndu, voir SALE.

DEFENDANT,

CEDURE^'^'^^^'^
"^'^^ ^""' *^^ ^^°-

DEFENSE EN DBOTt
PLEADING.

Voir



2S9 DEMURRAGE.

DBLAISSEMENT - Voir ABAN
DONMENT, HYPOTHECS.

DELAY.

Deposit. 290

DELAYS- See PROCEDURE.
I. Under Judgments

DENONCIATION CALOM-
I^IEUSE.

I. Justification de, voir LIBEL.

DENONCIATION DE mvVEL
<BUVRE.

I. Action en, voir ACTION.

DEPOSIT.

wio^s^Ep'irBi^^s^^.r ^^«-^- ^-

pinT^Tl^^O^^^'^'^'^^'^- ™ COSTSOK
ni. Rights op Depositary.

KEEpSr ^^•'^^'^^^^«^. «- HOTEL

DELEGATION.
I. Db Paiement, voir PAYMENT.

I. fN Banks at iusk oi.-WHOSE FAV(m n ig made.
PERSON IN

DELITS- Foir DAMAGES.

DELIVERY _^e(^ DONATIOJ^T
SALE.

'

DEMAl^DE IN-CIDENTE - Voir
PROCEDURE, Incidental

Demand.

DEMENCE.
I. OE que CONSTITUB, SUPPT«4wte

TRACTS!""^^"^ «ONTR'AT:''.of,^OoT

DEMEURE^Foir DEFAULT.

DEMURRAGB->See AFFREIGHT-
MENT^.

Canada for the perfm-n ni r'"'"''"'
<"

by the ^efe.Sa.'tr WW hlcurur"''"'?'remain in the hands of thfr-^ '^*^ ^«

ver-General, which sun? was planed f'^"credit in the Exchange Bank and !f '"Junder his control m/Tr^u •
'^^'n^'ned

the loss of the S 15 000 bv H,» V •>
'•*^^' "^^^^

I

bank was a loss to'tboCb/TirGolr'n'Qiont and not by the PlainHff „ Au 7®'^'^'

I
Plaintiff was enLled to"l^C' he ^ 'itper annum from the Dofflnrl.,nf <. . '• ."

standing the tender baokl^ him of7h«deposit receipt after the insoL„Ty oft5«Bank; that the terras on which the pi
^®

titf obtaned the credif nf Vi fT®, ''*'°-

amount being entered in thJi ',^ ^'»*^

Banktothet.edtofth«u '""^^ *''^"'«

the deposit thorb/bame'TTeb^r^''^''
the Bank to the Receivo?Sono^ f T ^^
at the risk of the Government 'r^v"'^

'^'^

finned in app'eal, 17 R. 'A^ SiAsir'

U>il>^^^^^-^^-<^- - Costs

209.
,. defendeur, en consj.'nanf lo.Idemers en cour peut demander^ sous fe

! >§
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291 DESISTEMENT.
,

dispositions de I'article 543 C. P. C, qu'en
cas de retus de ses otfres, les depeiis qu'il
obtiendra soienfc pris sur la consignation.
Latotir & lAppg, 33 L. C. J. 128, S. C. 1888.

III. Rights ok Depositary.

210. The depositary of a sum of money
gave a written acknowledgment that the
money had been placed in his hands by the
Plaintiff; but it was added :

" It is under-
stood that the money belongs to Plaintift's
minor sin, aged 1, and that I shall pay him
the same wh(ni ho oomes of age, on his own
demand

; until that time, I shall pay interest
at 7 per cent, to the person who takes
charge of him." The mother having sued
the depositary (who had not made default
to pay interest) to recover the deposit
Held, that the son alone was entitled to
claim tlie money, and that the Plaintiflf
could not, by special answer, raise the
pretention that the terms of the receipt
implied a donation by the mother to her son,
which was null for non acceptance by the
mlaor

; and, in any case, that the receipt
did not mark the existence of a donation.
McKercher v. Mercier, M. L. It. 4 S. C. 333,
188S.

JDISAVOWAL.

DESTINATION.

292

I. Change op Destination op Pre-
mises Leased, see LESSOR AND LES-
SEE.

II. Immovables by, see PROPERTY.

DIFFAMATION.

I. VbRITB DBS PAITS ALl6c}UB3, voir
LIBEL AND SLANDER.

DIMES.

I. Action pour, voir ACTION.

DEPOSITIONS- ^S-eePEOOEDURE

.

I. Not Null in Consequence op Er\-
8UBES AND MARGINAL NOTES NOT CEB-
TIPIED.

211. Des mots rayes et des renvois non
constates au has d'une deposition, ne ren-
dent pas, dans les circonstances ordinaires,
cette deposition nuUe. Lord v. Gla.s,/ow &
London Lis. Co., M. L. K. 3 S. C. 88 and JO
L. N. 1G5, 1887.

DIRECT TAXES.

I. What are

212. The tax imposed by the Statute 45
Vict., Que. C. is a direct tax, and, and as
such IS not ultra vires of the Legislature of
the Province of Quebec. Bank of Toronto
& Lambe, 32 L. C. .J. I, P. C. 1887.

DERNIER EQUIPEUR.

oivT.?>?iy.'.^^^^ "^' ««« MERCHANT
MHli'FlNG.

DISAVOWAL.
I. Effect op
II. Grounds op
III. Prescription of
IV. When Necessary.

I. Effect op

DESAVEU— Foir DISAVOWAL

DESISTEMENT — See PROCE-
DURE.

I. From Judgment, seeJUDGMENTS

JURiIdIOtIoS'.^'
™ JURISDICTION, see

213. A disavowal produced after judgment
does not stay the execution of a judgment
without an order granted by the Court or a
judge. Union Bank of Lower Canada &
Dawson, 11 Q. L. R. 329, S. C. R. 1885.

II. Grounds op

214. Le mandataire, qui n'a pas autoris6
1 usage de son nom dans uno poursuite,
pent y desavouer le procureur que le man-
dant en a charge. Meunier & La Corpora-
tion de Quebec, 12 Q. L. R. J 34, S. C. R. 1886.

215. La partie qui autorise un procureur
a comparaitre pour elle a une action et a
1 y deiendre ne peut, ensuite, sous pretexts
qu elle etait absente do la province, lors de
rin»titution de Taction et de la production
du plaidoyer et n'avait pas autorise ce plai-
doyer, poursuivre tel procureur en desaveu.
Dawson v. Union Bank of L. C. 14 R L
401 et 13 Q. L. R. 20, Q. B. 1886.

916 T.'QVrtnof «..: rtr^f «.,i.— !„?_ij. v...„, ,|!,i t,„r. itaLuiiae par une
partie k la representor dans une poursuite,
n'a pas besoin d'un mandat special, pour
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nnnfiniian A I„ . '_ _ . .. -continuer k lareppesentersurroxeoutiondu

Ijugement par lui obtenu, et s«r la distribu I

tjon des deaiew pr61eve3 et il n'y a n is lieu
'

au desaveu, lorsquo la partio n'a pas 6t"^see par les procedures de I'avocat. Foi.v/
d! Wurtele, 18 R. L. 577, Q. B. 1889.

"

III. Pkesoriptio.v op Rujut of

217. Le Code de Procedure Civile du fias-Oanada ne prescrivant aucun delai da.H le-quel doit etre produito la demande en desa-veu, aprls le jugement final, cette demandene SB prescrit que par tronte ans. DawZ& McDonald, 11 Q. L. R. 181, .Sup. Ct I885!
I

^\^''„3^ I'appelant n'a pas encouru aucu
3 decheance de son droit d'action en desa
>U, narce on ll u. an t^..Ar.1.,UI 1vr.rr.T.r'"'"'^''

'"" '"'"*^ "'action en desa-veu pares qu d a eu prealablement recoups
f d'autres voies pour se fairo relevor dujugement final rendu contre lui. 76.

d,fi!;f^'^P^°""r ''" i-gement final, ren-du contre
1 appelant, devrait etn. suspenduejusqu'a la decision du desaveu et d'une ao

IV. When Necessary.
'

unT;p^''"'^-^'^'Pf''"' ''^ ''''1"^^^^ civile, sansun desaveu formel, est suffisante. CrepeZ& Perrault, 11 Q. L. R. 268, Q. b 1884

DISCONTINtJANCE-sce PROCE-
DURE

DISEASE
I. Damages fob Exposure to

chfld oAnotrr TJ!"^
knowingly permits thei;nua 01 another to be exposed to infoptinr,rom a contagious disease^(8malipo.^) eSmg m her house is responsible for the loss

M. L. R. 2 S. C. 295 afdeTx.^375^7887"'

distribution, the roal quastion is as to the

11. Contestatio.v ov Coluk,ation.

\n^3\
^" ?''eanc'er pent attaquer une col-ocat on qui repose sur un titre anteric^ur ausien lorsqu. la nullite dont il oU .'ntachg est

dwIrS^?'"''^''" P"*"'"' et le creancier

)ittv^ f^^
attacjuee pourdetaut doconsierat.on et comme ayant ete consent e pourune dette du mari, doit etablir queircteest fonde sur une consideration pri .re A lafe.ii.ne, surtout s'il se presonte, comlneffanslespece dos circonstances de natm'e d fa^-edouter do son existence. La Ranr... V

V. Gagnon, 15 Q. L It. il Q B. I^SS
'"*

224. L'article 751 du Code de Procedure

-i "d^'t^ibuCT '-'^ ^""'•?^'^"-'"«
on doif ^?r. T ^^}'^^ ^°" homologa.tion, dot etre interprete strictement- 1!ne s'appl.que qu'au cas ou la somrao colloqueen'estpasdue, mais non aS ou de,questions seuloment de privilo/o ou de

S1z!7Z?""r p^T"' ^t:.:':ou?eveer.

i-l! .
Lalumiire v. Creoier, et Desiar.dins, creancier colloqu6, M. L fi 1 s r

313, et 8 L. N. 227, 1885
^' ^•

III. Rights op Creditors.

DISINTERMENTS.
I. Act respecting Q. 51-52 Vic.Cap.48.

DISTINCTION OF THINGS-sec
PROPERTY, OWNERSHIP.

DISTRIBUTION.
I. A Question op Title.
II. Contestation OF Collocation.
HI. Rights of Creditors.

I. A Question op Title.

222. When money is before the Court for

A^f\ M° *."*^®"'' "® P'^"'' sur un iu<»emenf

rlvf^i^^'''"',"
'•^'"''•^'^tion ne pent1 re

1 objet d'uno dcuande distincte it seJa.lAdu compte de tutello. D'OrsenntnTtam«n, 30 L. C. J. 9 Q. B 1885

DISTRESS.

mJnT UNDPR^'/p^^'^^" «^ IMPRISON-
S,8n»?tno'^ Condemnation to Dis-
lIw, SrENCE.^"'^"' ''' ^^RI^^I^NAL

DISTRICT MAGISTRATES.

o/; a ssf/c^S's^'^r™^,.^--
30, AND 51-52 Vic. Cap. 20. ' ^''''•

II. Salary of, not Exempt PRnw «n,TZUBEUNDBR AR^.692 REV ItatutIis ol"QUEBEC, «ee EXECUTION, Exemption!
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DITCHES—-See SERVITUDES.

DIVISION WALLS.

I. Cost op, see SERVITUDES.

DIVORCE.

1. Pleading.

227. Un defendetir, poursuivi sur action
personnelle, par une femino qui alldgue avoir
obtenu, a I'etranger, un acte tie divorce
d'avec son mivri, ne funit, par une excep-
tion a 1 X fomie, mettro tin question la validite
do cet acte do divorce. Ledtic Ac Graham,
16 R. L. 560, S. C. 1888.

DOCUMENTS OP TITLE -
WAREHOUSE RECEIPTS

&0,

see

DOGS.

I. Accident Caused by

228. V, with two other men, J and M,
were driving in a cart about ten o'clock at
night, leading two horses behind the cart by
a rope or halter which Plaintiff held. When
passing the farmhouse of T, two dogi rushed
out, barked about the cart horse, then at
the led horses, and caused them to draw
back, and in doing so crushed oflF a part of
one of V'8 thumbs by the pressure of the
rope by which they were lo i. None of the
parties could see the dog<, bit they were
proved to have returned to T's house im-
mediately after having rushed at the horses,
and to have remained there, and it was
shown that the nearest neighbour lived a
considerable distance away Held, that in

the circumstances T must be presumed to
be the owner of the dog?;, and as the owner
of the dogs, he was lia' for the damage
caused by them, althouyu it was not shown
that they were vicious.

33 L. C. J. 20, S. C. 1888.

229. The owner of a domestic animal has
no special privilege of exemption with
regard to such animal; and if such pro-
prietor of such aoimal allows it to stray or
even takes it upon the public highway, he
does so at his own peril and risk. lb.

Vital & Tdlrauli,

DOL.

I. R\TIFIOATION DES ACTBS OBTENUS
PAK, voir CONTRACTS.

DONATION.

DOMESTIC SERVANT.

296

I. Who is, see MAgTER AND SER-
VyNT.

DOMICILE.

see CONTRACTS,I. Eleotion of.
Conditions in

II. Matrimonial

II. Matrimonial

230. To constitute a matrimonial domicile
there must be the fact of residence coupled
with the intention to remain in the place.
Wadsworth & McOord & McMullen, M. L.
R. 2 Q. B. 113, an<l 9 L. N. 140, and 11 Q.
L.R. 232, Q.B. 1885.

231. Where the husband declared in the
act of marriage, that his domicile was in
Quebec

;
such declaration in the presence

of the officer who performed the ceremony,
and whose duty it was to ascertain and set
forth the domicile of the parties married,
must be considered a formal declaration of
intention sufficient to establish the matri-
monial domicile. lb.

232. Apart from such declaration in the
I act of marriage, the facts of the present case

I

wore sufficient to establish that the inten-
tion of the coniorts was to establish their
matrimonial domicile in th-i Province of
Quebec, and that it w «s established there.
lb.

233. But held reversing the foregoing
th*t a person whose domicile was not in
the Province of Quebec, was married in that
Province, and declared in the presence of
the priest who performed the ceremony
that he was a jouriialier de la Province de
Qaibec, and was so described in the cer-
tificate of marriage, did not lose his in-
ternational domicile, and acquire a new
domicile by election, so as to affect his sta-
tus and civil rights. McMullen v. Wadsworth,
12 S. C. Rep. 466 and, )2 L. N. 314, P.O. 1889.

23 i. The words " for the purposes of
marriage " in Art. 63 C. C, mean for the
purpose of the solemnization of the marriage
and not that a person having his interna-
tional domicile elsewhere, should, by a re-
sidence in the Province of Quebec for six
months for the purpose of having his mar-
riage solemnized there, lose his internatio-
nal domicile, and acquire a new internatio-
nal domicile. lb.

DONATION.

I. Alimentary Allowance.
II. A titrb de pbnston viaqbre.
III. By Person op Weak Mind.



297 DONATION.
IV. Don Mutuel.
V. Equiv4lknttoSalb
VI. In Marriage Contract.
VII In Fraud op Creditors.
yni. Interpretation op
5?-J^^ABiLiTY op Donee.
X. Made Conjointly.
XI Op Property op Another.
XII Prohibition to Alienate

PU™C PoS!'''''°'''^^^^^«A«AIN8T
XIV. Registration op
XV. Revocation op
XVI. Rights op Donee.
XVII. Rights op Donor.
XVIII. Seizure op
XIX. To Consorts.
XX. What is, see DEPOSIT

DONATION. 298

VI. In Maruiaoe Contract.

I. Alimentary Allowance

II. A TiTREDK Pension Viao,>;be.

III. Bv Pkhb„x- „, vTk.kk Mini,.

aux temes dete e^---^ est alors,
|

de donner un consenteiwent xM^^'-"^^''contrat. CoUeUe v. ^.."^M B.'S'^^ S.^^?

IV. Don Mutuel.

tue une simple co™?,^l J^^'
'"*'« «o»sti.

tenant avantege""cfproaue ^n'/''^"'
<=°"-

parties, et qui, commeT^e ?./'''^"' '^^'

necessitedelwSXmpnt' w^^^l^^
^ '»

V. Durand, J6 RTl93!^'aE S'*'"""
V. Equivalent to Sale.

chSlestnap'osid o^fh^';,^ '^'^i' °f yearly
^ft onfall thTdlrXS;,K|etrin!|

240. On tho 28th Junp IS7fi u r., .

'estateofcon.sidorabl,. v,i„ .T P^ '"•^"J

perty ren^aininrtotn^b
rn-g'^/haT^s^oufToh m by the PJahUiffs. in J„l iss? U°

jiililif
ave,™eS; of S^^v t'l;"

'"' '^•'"^'"S

the gift in oLesUon i

*^^''«^'ocation of

the PlaintifFK^^ '
^ ^'* '"cumbent on

'donation, an 1 th,t X. ^'^e tune of the

this case'sufficiSftoS; Zttr '''"'' '"

remaining to the dono. „I Vf'*
the properly

donation was inadeomLf '^ ''"^^ °^ '''^

la nue pi-oprie'S^ A'll '^o""/'ft -sa femme,
320 S. C. R 1885.

' ""• •^"'^"*' ^* R- 1-

i^gata:ri^viref^fdt;f
^""^"'-"^^^

cution de la donation ^ "' P'"'' ^'^^^•

243. Une action au meme effet, intentee

.1

.5
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par la feiiiuie, uii'iuo avec rautoiitution de
son mnri dovra 6tre renvoy^o. lb.

244. .Sous les dispositions de I'nncion <li'oit

frnn9iii8 qui nous ivjjismit avanl la niis(* en
force du Code ('ivil, I't (jui 'ont icproduites

dans I'arlicle 818 <•. (_'., les perc ot inori'

pouvaiont, en un contMt de ninriape de
leurs enflmts, faiie donation aux i'utuis

epoux, ou, il Tun d'eux, des bienw ou do
partie dcs biens qu'il.s delai.-seraient a leiir

d^ces. McNamee ii McNamee, II H. L. 30,
H. C. 188.5.

245. Et par los dispositioi h de notro nn-
cien droit repirduiu-s dnns I'articlt! 823 du
Code Civil, la donation a cause de n.ort, pur
contrat de niaiiajjc, est inevocublc, ct a

inoinH d'une catit't' <'e droit ou dune condi-
tion retolutoire validc, le donatour ne i)eut
la revoijuer, ni disposer des biers donnes,
par testament, si cc^ n'ost i>our une sonime
modique, a titro de recompense ou autre-
nient. lb.

246. Et la proniessc d'egalite I'aite a un
enlant, dans son contiat de maringe, paries
p^re et mere du I'utur c jioux, est une veri-

table institution contractuelle d'une part
h6reditaire au profit de renf'ant, et cet
engagement d<! la part des pere et ni#re,

enleve a oes derniers le droit de disposer de
cette part. 76.

247. Et sous les disjositions de I'ancien

droit fran^ais en force en cette Province
avant la mise en force du Code Civil, et
reproduites duns I'article 807 C. C, les do
nations faitef par pere et meio, en mariant
leurs enfants, n etaient pas sujettes a insi-

nuation, et ne sont pas aujouid'huiaffectees
faute d'enregistrement. quant a ce (|ui

excede les effets des lois gfnerales d'enre-
gistrement. lb.

248. !• t par les lois generales d'enregistre-
ment, les heritiers et legataires ne peuvent
se prevaloir du defaut d'enregistrement
d'une donation en ligne directe, par contrat
de mariage. lb.

249. Une donation faite, par contrat de
mariage, par un mari a son epouse, mariee
sous le regime de la separation de biens,
" d'une somme do deux mille piastres qu'elle
prendra siu" les biens les plus clairs du mari,
soit au deces do ce dernier, ou qu'il en soit

ordonn6 par la cour," n'est pas seulement
' un gain de survic, mais un avantage matri-
monial qui, par les termes memos du contrat,

|

peut etre reclame du vivant meme du mari,
si les circonstances financieres <le ce dernier
justifient le tribunal de faire droit a la recla-

mation de la femme. Viyer v. Kent, 16 E.
L. 565, S. C. 1888.

"VII. In Fraud op Creditors,

250. La creanco resultant d'un cautionne-
ment, pour la garantie de I'execution fidele

des devoirs d'un officier public, n'a d'exis-

tence, centre la caution, qn'an temps OU le

defaut de I'officier public est constate, et

si la cnuiion donrio, fans fiaude tous ses

868 biens, par un acte do donation paBso do-

puis la <iate du cautionnem>-nt. mais avant
le temps oil le defaut de I'ofticier public est

Ionstate, le creancier ne pourra obteflir la

t ullit^ do la donation vu que cetie crfance

doit ^tro conslderee comme postorieure a

cette donation. Marion «k Le Malire 06n6-

ral de Ponle, 18 K. L. 697 Q. B. 1890.

VIII. INTKKI-RKTATKIN <>K, nec LojeU-
>(r.s,sr &• Diirid ;il L. V. J. 182. .S. C. R.
1S87.

251. Where a perfon interven^d in the

marriage contract of his niece, and made
her a donation of t2U0,(X)0 i)ayable at his

death, the intended husband to have " the

adniinistraticn and enjoyment of the said

sum of $20(',(!00 from the time of the same
becoming due," and the only fondiiicn of

the hut- band's administration and enjoyment
was the birth of children, vthich was a fact

admitted, /ie/rf,that the husband was usufruc-

tuary, and the wife had the nne propri4U.
In such case the action against the donor's

universal legatee, for the recovery of the

amount of t lie donation, can be brought by
the usufructuary alone. An action by the

wife, oven with her husband's authorizntion,

will be dismissed. Kimber v. Judah, M. L.

R. 2 S. C. 86 and 9 L. N. 122, 1885.

252. Dans un acte de donation entrevifs

ou une propriete est donnee par un p^ie a
sa fille et a sen gendre, dans les terms sui-

vants : " He wa» desirous of ^ecuringto
. . . .the enjoyment and usufruct of. . . . dur-
ing the term of their natural lives, and to
settle the said farm upon their children
after their death hath given and doth
give.... the use und enjoyment, usufruit,
of, to be by them, and surviving of them
held.... during their i atural lives d litre

d'vsuj'rn it, and also give unto the chil-

dren now living and those herewfter to be
born to be delivered to them from and
after the death of the survivor of and
agreeing that his said daughter and her
husband be seized and invei-ted with the
full and entire possession thereof during
th^ir natural lives, and after their death
that the child and children then surviving
should be vested with the full and entire

possession thereof " ces termes creent
une substitution fideicommissaire et non
un legs d'usufruit. Coiitu & JJorion, M. L.

R. 2 S. C. 132, et 9 L. N. 1 3.5, 1886.

253. If A, in consideration of a gift inter
vivos, made to him by B, of all the movable
and imniov.able property of the latter, bind
and oblige himself to maintain and support
B in his own hou<e, till B's death, and to
pay for all necessary medical attendance,
which might be rendered to B, and to pay
B's funeral expenses ; he will be bound, on
B's leaving his house, to provide for her
support and maintenance elsewhere, if B's

departure from his house was justified by

301
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.!"• '"."I ...,1 1„,,„„,/.. ;,.,

°
I v«.,i. d,, p.ofriewi "«'CKr,„S,'|

I'l suite, CO cloi'.Swhf?^!;^f^;i«is-^to.,^^r;;^

support of B, ami brt' ''*"'^'' '''""
''is

"icurred on her bohall % '^'*'"'''^'' ^^ ^as

to'^arbitaTori*o!•^t'^'"f,';* '^ submission
between th.-m suH '"'^""r''". '" dispute
•nforma), .sho";i " ^^er^he?'"''""'

^''""^'''
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'i'

! ^:'. iiffl

cuiis6 lo (lit contmt de inariago comportiint
donation, uttoiidii (luo t<«lle contostation est
di' la natiiio d'uiK^ action revocatoire. Ih.

207. Dans I'oHp^co, luidfjre (|Uo le contmt
do naiinago a 6t6 onn'-gistre Htihafiiuoiunient
a ia ir^ancf dos <loiuan lours, c«»i)undantcoH
derniei's Hornicnt Hans dio]'. A se plaindrodo
CO rotaid dans roniogiHtrcmontsia repoiino
Ou ia dotte a oto contracted lour dohitour
otait solvahio et avait on i po.Mseasion dos
biGHH NulHsants, a jjart los bion.s l%i^s au
dit central do inariaRe, pour payor Hoa
uettes, lb.

208. Toutcs 1(>3 donations ontrevif.s doi-
vent etre enregiatr6pH, hhuI' celle.s oxceptoos
par les articles 807 ot 808 0. C, otsnufaussi
loM donations onoroiisps dont les cliargHg
sont tenement conBidprablcH qu elles ren-
dont la donation equipolento A la veute • lo
<Ionatairo, payaiit oo .(u'on lui vend, sous
lorme de don, doit otre protege, autant
<|U un achoteur do bonne foi lo sorait, sous
los momos cir(!on8tancos. Leclaire k Lan-
ilr;i, 19 ]{. L. 342, S. ('. |,S90.

209. Un creancior chiro;,'raplmiro d'uu
donateur pent invo'vi<-r le dolaut d'enregis-
trement (i'un(> donation entrevifs, consentio
par le donatairo, son d^biteur, en fiaude de
8e.s droit.s. 76.

XV. Hkvocation oi'

270. Whero a donation entrevifs is made
in consid.u'ation o\- and subject to tlio charL'o
that the donoe, shall contribute to the sun-
port of the donor according to the terms of
the deed of donation, and tho donoe violates
such terms, and specially where such donee
lUtrests and shows ingratitude towards such
donor, tho Court will rovoke such donation
Dean v. Drew, 32 L. C.,J. 310, (j. R. 1888

donatairos un titro r/-<«nlier ot authontique.

274. Danscecas los donatairos sont teniis
con)omtonient ot solidairomont do rendre

I

j-ompto au donateiu' d« lour jouissanca do
I

la. propriMo d,.{niis Tavonoment do la con-
dition, //;.

XVI II. Heizurr ok

275. IJno pension qui n'list paa constitute
a titio puioiiieiit gratuit, mais poiirccrtaines
consi.lSrations oxprinioos a I'acte do coneti-
tiition, est saisissablo. Mi,jnauU v. Bone, 19
It. h. 185, S. C. \i. ksyo.

XIX. To CoNsonTH.

270. The gift o immovable property by a
lathor to his ,|a i^iitor and her husband,
jointly, IS doom.Hl to bo agift to tho daughter
alone (C. C, Art. 1270); «nd so where a
jurtginent agHinst tho son-inlaw is reels-
I erod against property so given, there
IS no hypotboc, th.^ title not being in the
on-in-luw St. Ann^s Mutual Duihlin,, So-

ciity (fc Watson, AI. L. K. 4 Q. B. 328, 1882.

DOUAIEE-Fot/- DOWER.

XVI. RiOHTS or DONKK.

271. Un acte do donation peut otre annu-
le a la poursuite d'un seul des creanciorsdu
donateur, et la nuUite (|ui est prononcee
a la poursuite d'un des creanciers, vautpour
tous les autres. Prowse & Simpson, 13
R. L, 302, S. C. 1885.

272. Des donataires, poursuivis on nullite
ae la donation, par des creanciers du dona
teur qui pretend que cotte donation a ete
faite en fraude de leurs droits, ne peuvent
reclamer le droit de retention des immeu-
bles donn#s, pour etre payes des ameliora-
tions qu'ils ont faites a rimmeubie et tout
ce qu'ils peuvent reclamer, c'est quo le
delaissoment ne soit ordo.me qu'a la charge
de leur privilege d'etre payes de ces impen-
sea. lb. '

DOWER.
I. Cl'STOMABY.
II. RiOHTS or DOWAOEH.
III. Right of Hypothec fob

I- C'lJSTOMAKY.

XVII. Rights OF Donor,

273.^ Lorsqu'une donation entrevifs est
taite a certaine condition, qui, par son
avcnemeiii, annule I'acte, le donateur qui
redevient proprietaire a droit d'obtenir des

277. Le douaire coutumier porta snr lo
terrain attribuoau mari, par un acte de par-
tage post^Tieur A son marlHge, comme sa
part (Jans les immeubles de la succession de
son pere dece.le ab intestat avant ce ma-
)'!"?oo

.^«™«»'«^ V. Charretier, 9 L. N. 100. V
O. 1880. '

278 II n'y a que les acquereurs et crean-
ciers hypothecairos posterieurs a la paasa-
tion dustatut 44-4.^ Vict. (Q.) ch. 10, quipeuvent so prevaloir du d6faut d'euregis-
trement des douaires coutumiers anterieursau Codo Civil. lb.

279. Le cpssionnaire, _ en vertu d'un
transport posterieur au statu t 44-45 Vict
(y.) ch. 10,—d'un prix de vente anterieur ace statut, n'est pas un creaneier posterieur
dans le sens des statuts 44-45 Vic. ch. 10. et
47 Vic. ch. 15. lb.

II. Rights op Dowager.

280. Le creaneier anterieur au douaire
peut faire sR.sir et vendro I'imtneuble affec-teau douaire;le douariere qui a institufe una
action en hcitation et partage de la jouis-
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sanoe .le I'iuuiieublo 8„r lo,,uel port., son
droit, n« ,u,nt par u.>o opposition afin do

adjudioation sur telle action, mais ..1!,, neut

281 Par I'articio 1441 ('.. C. et pa. Jo droitant^neu.o an Code, la d.unnndo'en uSe«t n#oeH8ai,,,, contro l„s ti.Ts «c ,, S,do bonno (o>, pour fair. ..omir, .1 l-, r^M i

au (louaire, et la (enuno n'.'st fondoe ii
'

domand,.,. la restitntion des fruits e revenns .,uo dopu.s lo jour >. i^ .', nmnde enjustice; ceux po,vu.s .uparav. p„r Te"

Jeur quality de ,.„8« igt-Mrs do bi , ne foi

DRUOS. .306

DKOrTDKPAHHACE-AVeSKR-

DROIT DK RETENTION.
I. DES LOIATKITRS UKS CirAMimES.
n. For Cahr of Hohhkh

MO "...^^h"
^"^'^^'""ATIONH AUX OBJKT8

mIuks!^''''
"''" ANIMAUX POUR DOM-

I. r)E8 L.KATEUU.S 1)E8 rilAMnilKs.

HI. H/oHT OK Hypoth),.; for

que sp.-.oiale cr.erpar'^'lo '^^o. r '':irn^:r age pour assurer lo .louaire prefi", mi e^t

hypo hfi?''"'^*"'"'"'"'•» -^^ I'i-neubt

rffirem^nfV'^"*
''^''^ .onouvel^ par IVn-refe'istiement de nouveau du contrafc .Ip

rnnf ' '"""r'""
"-^ in.nionble es do -o ude nouveau la propriety dn mari. Art -024

fssV ""•" '^ ^'""•'^*' '3 K. L. 57 so:

iisiissgcf Ot la
' propriety do son f.-o, ju.,„i^vudu i)r X H« Inn-*;..., ' '"""l"-*"

If. For Care of Horse.

Jm.\FTS~See BILLS OF EX-
CHAXGE, &c.

DRAINS.

n..fn'*i"
^'•®'"' 1"' """'•"* un cheval et on

M. L. R. 1 .s. c. 4J9_ pt j^ j^_ j^_ 3^^,^ 1,S82

ois^R^EVx^l^-rAS^^^^^

I. Sale of
DRUGS.

vices de medecm aient ete renuis • eVdans I'espece, une seule action deva t Wr^
aeul poison a une personne, meme en nMi-geant de se conformer a chicunedes foma-lit^s requises par Particle 4034 ne comnn^ftqu'une seule offense. L'Association pZi
^aceniiquedela Province deQu^be^ v //

DROIT D'ACCESSION- Tom-

OWNERSHIP.

DROIT D'ACTION_Fo,v ACTION
Right of '
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309 EJECTMENT.

^COLES PUBLIQUES- See COM
MON SCHOOLS.

^CRIT.

I. Commencement de Pkeuve par
foir EVIDENCE.

i^Kii-uvE pab.

EDUCATIONAL ESTABLISH-
MENTS.

I. Exemption op

]. L'e^xemption portee dans la section 26
41 V nh. 6 (Q), en faveur des maisons d'e-
ducation^ et des terrains sur losquels ellcs
sont 6rigees, quant aux cotisations munici-
pales ot scolaires, ne couvre pas les renar-
titions (special assessments) faites pouramehorat-ona locales, tolles que I'elwXsement ou ouvertures de rues, ou places
pubhques, la construction d'^eouts de
trottoirs, etc. la UiU de MontrM v!ZLccUsiashques du Siminaire de Ht. Sulnice
de Montreal, 32 L. C. J. 13 Q. B. J 888?

II. Taxation ov

2. Property occupied as a private board-
ing and day school for girls, where there arenumerous pupils and teachers, and no grant
IS received from the municipality in which
It IS situated, IS an educational institutionwithm the meaning of § 2, C. S. L. C, cap^5
sec. 17 as amended by 41 Vic, cap. 6,^se.'
26, and consequently exempt from munici-
pal and school taxes. Bai,,hi & Cih, nf
Montreal, M. L. R. 4 Q. B. 353. 1888. ^ ^^

3. And where, in ignorance of the exemn
tion so created, money has been paid astaxes upon such property, it may be i^cover-

ELECTION LAW. 310

ELECTION LAW.

d'rr.^^'^^A^^^^^^ Quebec Elections
Act, Q. 54 Vic. cap. lo.

II. Action for Penalty under
III. Against Carrying Voters to thePolls does not Affect the Crown.
IV. Admissions under
V. Agency under
VI. ' SSESSMENT ROLL.
VII. joills and Notes given to RaisfFunds for, are Null.
VIII. Change op Petitioner.
IX. Corrupt Practices.
X. Costs in Election Cases.
XI. Delays under
XII. Deposit.
XIII. Jurisdiction under
XIV. Marking Ballots.
XV. Preliminary Ob.iection8.
XVI. Proceedings against ThirdParty under i"iKu

XVII. Procedure under
XVIII. Qualification of Voters.
XIX. Qualification of Petitioner
XX. Recount.
XXI. Requete Civile under
XXII. Recriminatory Charges.
XXIII. Retraxit.
XXIV. Service op Petition.
XXV. Treating.
XXVI. Voters' Lists.

I r. Action fob Penalty under

III. What are.

4. (Eeyersing the judgment of the Courtof Queen's Bench, Montreal, M.L. R., I Q B
367) tha property situate.! in the cit^ ofMontreal, and occupied by it.s owner exclus.vely as a boarding and day school forjoung ladies, and receiving no grant fromthe municipal corporation, is an " educ itional establishment " within the meSg
of 41 Vic

. (Q.) ch. 6, s. 26, and exemptZm
municipal taxes. Wi/lie v Th^ vi,,. f
i»foH<r.S;,9L.N.17i;Cci.i?86. ^'''^ '^

EJECTMENT-See LESSOR AND
LESSEE.

5. By paying, as he did, %1hQ to Mr Cor-
nell.er, M), to Mr. Knot, 1250 to Mr Hur-teau, for election purposes otherwise than
t irough agents named according to theclauses 278 nnd 280, the Defendant hasincunod upon each occa^on, and for evervsuch pHyment to these different pa. ties a

j.^600. Ihe Defendant in paying these sums
to these parties to engage them to work fbrthe candidate Brillon, in this election, 1 as
...curred a penalty of $200. These diff-e.-ent
penalties constitute, to the benefit of the

%m\ which he IS nght in exacting from the
I
Defendant. The disfavor which is attached
to denouncers is not sufficient to cause hisac ion to be considered odious in the evesof law or morals. But these denouncers a-ethe counter-poison of the electoral axiomof a great many ;

" The olectm-al moral is

"

Atx^'^V^'t^,%Z''^^\ 37 et 38
.»., u in"-;;.'

-"-1'- ' \Arve il/iuctoralo deQuebec, 1875) sont imperatives : elles imposent au secretairetresorier lo devoir detnmsmettre au Bureau d'Enregistrement
ofl^e trouvo situee la municlpalite, uu dou-
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ble de la liste des elccteuis dans les huit
jours qui suivent I'entr'e en vigueur do la
dite liste, sous peine d'une amende de$200
ou d'un eniprisoni.ement de six mois a de-
faut de paiement. Jodoin v. Archambault
31 L.C. J. 7, Q. B. 1886.

'

7. Cen'est pas une bonne defense a Tac-
tion d'allegucr que le con.' oil n'avait pas
termine I'examen de la liste, on avait conti-

1

nue cet examen apres la date de sa mise en
force, au desir de la loi ; le plaidoyer de
bonne foi, o'lert sous ces circoi.stance;; par '

le secretairetresorie), alleguant qu'il n'est
que Temploye du conseil, ne peut prevaloir
a I'encontre d'une disposition fornielle de
la loi. lb.

8. Le d^fendeur etant poursuivi pour pe-
nalite a raison d"une omissica d'accomplir
un devoir que la loi lui iniposait, et non a
raison d'un acte fait par lui, il n'avait pas
droit a I'avis d'action ren-jis vav I'article '>"

du C. P. C. Jb.

9. L'article 22 duC.P. C. exigo I'avis dans
le cas d'une action en domuiage centre
un oflScier public pour 'in acte iait par lui
dans I'exeicice do se* fonctions; cet avis
est-il necet saire lorsque I'liction est prise en
recouvrement d'une penalite.

10. Dans une action penale, pour despaie-
nients faits a des elocteurs, en contraven-
tion a la section 92 d(> Tucte des elections
tederales de 1874, la qualite d'electeur doit
etre prouvef? par la production d'une copie I

ou dun extrait de la liste electorale, et
la preirve de cetto qualite par temoins n'est

?*AAfi ^'^°*to ,
^^^''^trmlt & Prieur, 18 R.

h. bbb, fe. C. 1 884.

11. Le defendeur ayant ete poursuivi en
recouvrement d'une amende de $200, sous
1 autorite de la section 92, de I'acte des
elections federales de 1874, il incombait audemandeur de prouver la qualite de voteurdu defendeur par la production des listes
electorales. Et la prouve de ce fait ayant
ete faite par temoin ost illegale et insuffi-

24tQ.B^S"""^^™-'^«^-C-'^-
12. Dans une action pour recouvrer du

feecretcure-lresorier d'une municipalite lo-
cale le montant de la penalite imposee par
la section J8 de I'acte electorale de Quebec,

^n„ i"" h ,
" ^?*^ P^^ necessaire d'alleguerdans la declaration que le poursuivant est

majeur, et que Taction est intentee dans
1 annee de la commission de I'offense. Nor-mandm & Bertliiaume, 15 K. L. 1 Q. B. 1887.

rialx"
^^'

°*'''f'' P"''''° (^o Secretaire-Treso.
ner) na pas droit, dans une action pour

t?cfeT??b^'r''""'^'''^'^°"«''^'--
14. Lorsque dans uno action penale, ledefendeur ne se sera pas plaint, par une exZ r, " '*i°'™«' de i'irr§gularite de l\fffi.

davit, depos6 avec lo prfficine, il ne pouii-aen mvoquant ce moyen, en -appel, fa re ren!voyer i'aotion du demaAdeur lb
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15. Le candidat, ou I'agent, n'etant tenu
de fournir a Tofficier rapporteur un etat
detaille des depenses de Telection que s'il y
a eu des depenses d'encourues, alors, dans
une action pour la penalite impoe^e pour
dftfaut de fouinir cet 6tat, il faut alleguer
specialement les depenses particulleres d'e-
lection que le demandeur pretend avoir 6te
faiti's ou payees par le candidat, ou I'agent

;

si Taction ne contient pas cette allegation
speciale, elle sera renvoy^e sur exception a
la forme. Fortin v. ChalouU, 11 L. N. 257. S.
C. 1888.

'

16. La declaration ne faisant pas voir
suffieamment la pretention du demandeur,

I

c'est-a-dire si le demandeur pifitend que le

I

defendeur a encouru la penalite r§clamee,
bien qu'il n'y a pas eu do depenses d'elec-

:

tion, par le seul fait qu'il n'a pas fait de
;

rapport a ToflScier rapporteur pour lui dii-e

i
qu'il n'y avait pas eu de depense, ou si le

I

demandeur pretend qu'il y a eu liellement
des depenses d'election dont le defendeur
n'a pas foumi d'etat detaille, et ayant ainsi
incertitude sur le fondement de Taction,
elle sera deboutee sur exception a la forme.
Tb.

17. Dans uiic action penale, pour une
somme do 1200.00, a raison d'une contra-
vention a Tucte electoral do Quebec, la
publication, dans la Gazette officielhde Que-
bec, du rapport du depute ^lu pour un
comte, ne constitue pas une preuve suflS-

sante de la tenue de Telection. Hiberi v.
Choqueite, 19 E. L. 664, Q. B. 1883.

III. Against Carrying Votfbs to
THE Polls doer not affect the
Crown, see CROWN.

IV. Admissions.

18. Le membre siegeant, dans une contes
tation d'election, r.eut, apres avoir produit
une admission que des manoeuvres iraudu-
leuses, de nature a annuler son election, ont
ete commises par certaines personnes, qui
d apres la preuve, etaient legalement ses
agents, pour les fins de Telection, retracter
cette admission, si elle n'est pas acceptee
par le petitionuaire, et, en ce cas, la cour.
lors de Tadjudication de la petition d'elec-
tion, n'aura pas egard a cette admission, ot
renverra la petition d'election, si aucune
preuve n'est produite au soutien d'icelle.
Faille <Sc Lussier, 16 R. L. 436 S. C. R. 1888.

V. Agency.

19. Judgment of Superior Court (III Oig.
287, 7 and 8) confirmed in Supreme Court
Magnan & Dugas, 9 S. C. Rep. 93, Su. Ct.
1883.

20. Judgment of Superior Court (III Dig.
287. 9) confirmed. G4n6reux & Ckuhbert 9
•S. C. Kep. 102, Su. Ct. lcS4.

21. A iierson who takes part in commit-
tee work and assists in checking voters'
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lists, with the knowledge and sancHon r.e- f/i,.„ n a

the candidate, is an Ige.U v'tix rthe pk edt fitting member,
meaning of the election %w. ilfa,/na« 1 1 hi, i"in !, ?''« n>?^^' '"'^'^ ^^a-* "ot
Forest, M. L. R. 4 S. G. 255, I8S3. '^ numofr'l- /?*'''" ' * .^'^ '« ''« "^«'l fo'" the

22. Uncandidat n'est pas vesponsable .>o.
' l^tT^S^^r^^U^S'tUr^'"' ^actas d'un comi^.e ou d'uae assodation fo,-. ;

lant was not much aco n n Ll L^^P-tumSe pour soutenu- les interets d'un parti !

which B was vvell aVmSd H.^ Y''''pohtique auquol il appartient, lor.s mr^no electioneering visi:,'X ilk ferqu'il eat designs comme candidal par cette i

in that locili?y who ndic vt.vl to R r^T''association, etquMassisteaux reunions ou i
faction with tiu, cau"i'iatti fil^.a ^-^^^^
stated thni. .u^ u u,.

..vould vote S
1 not exert hirn-

, ,. . ,, - former electionsino Appellant then went outsidaand B
ir?,r'^;" ""'l

—""
"i'

"""'"«" "aiis le comte *"''*™u nis host
:
Do you want any monev fni.et le presente aux electeurs qu'il ne conuait ' l?""^

"^urch ? un J having received a n^i?pg,„e« p.. ,./„,.,.,„, ,. „, «»^: -,;:-'? tSi; rl:;ri;»S
24. La remise do listes de votation par lo ,

'"'•*'

"""'l^^' 'f ^P'"'® "'oro is plenty of thincscandidat a un partisan, pour qu'il s'en se-ve >

'''^ '™"' '^ ^•"' ^^« '^'^ building a town hal?pour les fins de lelection, le constitue agent ^IJ-' 7J'.-:'\r?u
'"^ ofmonoy. B then said: Willdu candidat. r/,. - $ J

)
do : K then answered : Whatever vou

25. L'autorisation speciale ecrite que le on'the i'bTe t'?ln*?v'."'- '"'V^'''"''^
^^*' '^ft

candidat donne a une personne ^ur le
| Z^Ib ^c^^^e^sS alS^^t^?^;

oal^^rof T ,

'"? '^''"'''^at par cette i

"i that locility who mdicat.association, et quM ass.ste aux reunions ou ;
faction with tiio cauaidate

il est choisi, et se porte candidat en vertu stated that althou >h h(^

^"rn'TsSS^^'^'' ^ '"'"'" '^ ^- ^- ^- '^^. ^^'^'^™' P-'^ ^: vv-'kl

'^l rj
^^'

"^'t*^
'a"°h as in the fc

Z6. Une personne qui conduit ou accom '^"" Ai.noiinr,f n,„„
pagae le candidat en tournee dans le comte

— — .. „.,^ t^oisunuo pour le
representer a un poll, la con.sticue I'agent
du candidat pendant le temps do la ^ota-
tion. lo.

VI. ASSEaSMENT RaLT..

26. Tout electeur parlementaire est inte-
ress6 a demander la correction uiiMelle du
role d evaluation, vu que les listes electora-
es doivent ^tre faites d'aprSs le role d'eva-
luation Boileaa&La Corporation de Ste-
Genevii-je, 18 R. L. 74, C. C. 1889.

VII. Bills and Notes GIVE^T to Ra r^vFUNDS FOR Election Purposes areNull, see BILLS AND NOTES.

VIII. Change op Petitioner.

27. Pour quune substitution de petition-
naire soit permise, dans le cas oii le premier
petitionnaire neglige ou refuse de proceder,
Il faut

:
lo Qu'il soit demontre a la Coui-qu il y a collusion entro le premier petition-

naire et le defendeur
; 2o. La petition de

substitution doit etre aignee par la partie
ello-meme et non par son procureur adMem. faille & Lusnier,M. L. R. 4 S. C. 139
1888. *

'

IX. CJORRUPT Practices.

Jf-J.^'^S'nQntora^ipoviov Court (III Dig.
290, .35^ conhrmed. G^aSrenx & CuthbePt,
9S. G. Rep. 102, Si. Gt. 1884.

^^fJ'^^'']^'^^°^'^^o^r^h^\o^y (III Digest
294,46 and 47) as to the hiring and paym^ent
of carters at elections contirmod. Belleau
& DasseauU, 11 S. G. Rep. \u, Su Gc. 188,j.

o
J*^- •[" '8'"«'nt of tlourt below (III Di>r,.«f

fu ^ n .

t<J intimidation reversed. Olio'.Mte & Bam, 10 S. G. Rep. 652, Su. Ct. 1884.
31. Before setting out on a canvassing

k, i.v,T. i.V- •' "^""I'lemen, raraem-be that this money has no influence ^Sras I am oo-icerned with regard to the election. I'ne Appdlant did not at the tLe re-pudiate the act of B. This a.noi.nr .^ «o-
was not included in any accoun

"
LL^redby the Appellant or his financial agent andlarge sums were admittedlv conCt'v Jxpended m the election by the agent or theAppr.!ant.~//<.^ affirming the ludgment ofthe ^;ourt below, that the^givinSTel"!

by B to K was not an act of libera'^tv ^n
charity but a gift out of the Appelfant' *mc^

^ZT.i'^Y^''^? ^",''"^"''« a voter tWably to the Appellant's candidature,and thatalthough the money was not given in theAppellant's presence, yet it was given with

i^SKi-^s^t^ifinbs^
^Kri88?'^"^^"^^'«-^^^

32. Le retranchement du nombre de suf-fnige, donnes a un cmdidat.d'un vote pourcbaque personno trouvee coupable de ^lnceuvres frauduleuses. pent avoir lieu memeorsque le s.ege n'est p,s reclame Clepetit.onna.re; mais dans ce cas un av ades votes auxquela on entond a'objeclfrdoit etre donne conformement a la 6e Se

J^^t^e^ie''isc-i!fit:!;
cautioned by him to coniply strictlv withthe law, will void the oLtion. JoSleElection Case, 12 L. .V. L'{ Su,, Gt. 1888

34. A candidate may lawfully employ andpay a speaker to advocate his cauTe bv

f^lH/rf'^/rf ^'- «'-tion conlest^

LAssotnptw., Election Oaxe, Magnan v
J' orest, M. L. R. 4 S. G. 265, 1888.

3.5. It will not be .assumed, as against the
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,1

candidate, from the fact money placed by
him in tlin liands of an official agont for dis-
bursements, has n >t been f illy or accunt-
ly accounted for by the agent (who expend-
ed only one-third thereof), that it was a !
vanced by the candidate, or exp-'nded by
the agent, for corrupt purposes. Proof must
be made of the corrupt payments, and that
the candidate sanctioned them. Such ad-
vance of money, however, is objectionable.

3G. A father and in -"/^ro notified by an
agent of tiie candidate -at if tiiwy v^ted,
the wife of the first la ntioned woul.I be
prosecute I for iilegil piactico of midwifery.
—Held, a case of intiinidition sufficient to
annul the election. lb.

37. Whore or.linary hospitality is shown
during an election by an agent of the
candidate co a friend, it will not be presumed
because the person receiving it was a voter
that the entertainment was offered with a
corrupt motive. lb.

3S. Forty or fifty personal, including
several vo' ,rs, assembled on tha eve of an
election at the house of an agent, where
liquor Wi' < served to them indiscriminately
ami tnere was heavy and general drinkm".-!
Held, (Taschere.iu, .J., differing), that it was
a ca-fe of general treating sufficient to annul
the election. lb.

39. Where the uncorroborated statement
Ota person who allege 1 that ho had been
bribed, was positively denied by the person
charged with the corrupt act—the evi<Jenca
ot the latter being the more credible and
trustworthy,_the charge should be rejected •

and especully as this w.i-- the sole case by
which the allegation of corrunt pi -.otices
in the election was supported. T/ie J -nues-
Cartier Election Case, Preoosl v. B .,,

' M
L. 11. 4 S. C. 3r)(), 1888.

''

40. II n'est pas necessaire que lo candidal
qui conteste uno election deinande le siege,
pour que le d(' endeur soit admis a prouver
qu'il s'est rendu coupable de man.B n're
traudulouses et a deman lor sa dequalifica-

^n^:c,^F'"-'^^
'^ ^o/t«.';o«, 14 (I. L. R. 200, .S.

41. L'avis donne a une personne, qui n'est
pas un candidat, de I'acousation qu'elle a
commis un>i imnoouvre frau liileuse a une
election, ne permet do la prononcer coupa-
ble que lorsiiu'il est complete i)ar un ordre
du jugo ou du tribunal, lui enjoignant do
comparaitre pour etre entendue. lb.

42. L'omiiloi et le paiement de patrouille
par un candidat, pour empocher une cabale
corruptrice par ses adversaires. est une ma-
nffluvre fraudulouse qui entraine la dequa-
lihcation de ce candidat. lb.
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I

^
44. Le p dement fait ik un electeur apres

I'eloition, par le candidat elu et qui nVst
\

rehe a une proinesse fiite avant ou pendant
i

reloction ne constitue pis une manceuvre
fraudulouse. Diimis et Bazinet, 18 R. L,
334S.C. H. 1889.

'

X. Costs i.v Election C.vses.
I

I 4-5. f.Kjrsqu'a')res le renvoi d'objections
preliminaires produites par le defendeur, a

I

'ine petition il election, et. avant la produc-
I
tion d'une defense au merito, le petitionnai-

I

re retire, et discontinue sa petition, le pro-
i
cv-eur du defendeur a droit 4 I'hoioraire de
*IU()p)rte au 2e itHin dutarifdes hon>rai-
re;- accordes a ix avocats dans les contesta-
tions d'elections. Lambert & Villenenve,
15 R. L. ,52I,.S. C. 1887.

Xr. Delays u.vder

43. Lo paiement par un candidat des ser-
vices d un cabaleur a gages, lors meme .m'il
ne.<t pas electeur, est une mmoonvre frau-
dulo.nso <i»i entrairio la dequaiiiioation du
candidat. lb.

46. Dans la computation du deiai de 4
jour.-i, pendant leqnel on peut demander un
nouveau depouillement des bulletins de
votation, apres quo I'officier-rapporteur a
fait I'addition definitive des suffrages, dans
une election d'un membre a I'Assamblee
Legislative de la Province, le dimanche doit
compter, s'il n'est p is le dernier jour du
uelai. George W. Stephens ex-par'te, 14 R.
L. 568, H. G. 1886.

47. The word '• trial " in section 32 of the
Dominion Controverted Elections Act means
a separate and distinct part of the general
process, and only begins at the time fix^d
by the notice given under section 31. Re
.Shefford Election, GazaiUe v. Audet, 10 L.
N. 403, S. C. 1887.

48. The limit of six months within which
the trial of an election petitiia must be
commenced, according to section 32 of the
above Act, is counte i from the time the
petition has been presented, and where no
application has been made to enlarge the
time for ths commencement of the trial the
petition will be dismissed at the expiration
of the SIX mon.,;is, although Parliament
may have been in session during a portion
of this period. It

49. The decision of a judge at the trial of
an election petition, overruling an objection
taken by Respondeat as to the jurisdiction
ot the judge to go on with the trial on the
ground that more than six months had
elapsed since the date of the presentation
of the petition, is appealable to the Supreme
Court of Canada under sec. 50 (C.) ch. 9, R,
S. C. Ghngarrij Controverted Election Case.
I urcell & Kennedy, II L. N. 1,30, and 14 S
C. Rep. 453, Su. Ct. 1888.

50. In computing the time within which
the trial of an election petition shall be
com'r2noed, the time of a session of par-
liament shall not be excluded, unless the
Court or judge has ordered that the Res-
pondent's presence at tlrs trial is necessary.
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51. The time witliin which the trial of an
election petition must he cominenopcl ca.inot
be enlarged beyonri the six months from
the presentation of the petition, unless an
order has been obtaniod on application madewithm said slt months. lb.

J3. ^l "'Ir
^'''"'^'' °" "" applicationmade after the expiration of the said sixmonths IS an invalid order, and can give no

jurisdiction to try the merits of the jretition
which 18 then out of Court. 76.

53. After the trial has been commenced
the judge may adjourn th^ case from time
to time as to him soe:ns convenient. .So

^«nfVAt Pf^^^^/'i^g', f"'- the commence,
laent of the trial have bpen stayed during asession of Parliament by an orJorof a jurj..eand a day has been fixed for the trial witWn
*.he statutory period of six montlis as soextended on which day the petitioners
proceeded with their enquete and examinedtwo witnesses, after which the hearing wasadjourned to a day beyond tlie statTitory
period as so extended, to allow the Petf
tioners to file another' bill of parMcuhT,

'

those already filed being declared insuffi-aent—Hela, that there" was a sufficient
comniencementof the trial within the proper time and the future proceedings wTe
valid under section thirty-two of the con-troverted electbns Act R S O Q rl.fih i,

& Dessert, I, S. C. Rep^-Jsg" Su. C^lSsI!
54. On the 23rd April, 1887, an election

pet. ion was duly presented toset aside the

£ Housi*'}%^^P''^''^"' ^' ^ membe ofthe House of Commons for the Electonl
Dis net of Montmorency. The trial of tl^«
petition was fixed by order ofa udge ior

Sh^Onthe^'lt^n'"' '"'r^ '^''^ "^''^-'I'd

^li'Ji u '^'^^"^^'aber application wasmade by Respondent to the Court to havethe petition declared abandoned on theground hat si* months liad elapsedafterthe pe itjion had been presented withouthe trial having been commenced, as m-ovided m section 32, ch. 9, R, S. (J. thh
ff«,t?"'^*'«'>'*"'^'^

by the Court, andthe election petition was dismi. ,p 1 o„appeal to the Supreme Court of C.inada itwas^ff^W, Fournier and Henry, T^iilsenting, that there was no provision n eDominion Controverted Elections Act a

.

thorizmg an appeal from su.h an oHer or.judgment (li. s.C., ch. 9, sec. .^Oj, and then

'

fore the present appeal should be ouashodwith costs for want of jurisdiction. Sho,l
V. Langelier, 1 1 L. N. 83, Su. Ct. ms

55. In the L'Assoniptiou Election A|)|)ealwhere the appeal wa. only from the £.'
men of the judge refusing to set aside the

trial had not been proceeded with within•sumcnths since the date of its pra™"tm and there was a subsequent jfilltneat

S« fl ^Ti '^"'"« ""'"^^ ''1° electiS ontae admitted acts of corruption by a-en s ^^was also held that the Supreme St'o "I
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.app3 ''/6 "'^ J'"''''^'°^'°" '° entertain the'

;

56. In the ITslet Election Appeal theappeal wiis quashed for the same reason a^
[

that given in the Montmorency case. lb
' 57. Le temi,s occupe par une session du
i^ailemont ne doit pas etre compte dans les
.SIX mois mentionnes dans la .section 32 de

siafMU R
elections federales contest^es,

Statiits Revises d.. Canada, chap. 9, pour leCO umencement de I'instruction .I'une pe itiond election, moma si le juge n'a pasJec.de que la presence <lu defendeur e ait
n«ces.sa.re au proces Oaron ,6 Coulombe,
15 R. L. 61o, and 13 Q. L. R. 343, S. C. 1887.

n'a Ls^fr '^ °'^' ""-""^1 P^^'''<"i 'I'e'ection
I

n a i)as ete co mnencee dans les six mois de
la date a laquollo elle a^ira ete prlsentee
elle pourra etre co nme.icee apris les sTx

59. 8i I'instruction d'une petition d elec-tion n a pas ete commencee dans les si^mois de la date i laquelle elle aura itLvtsentee, elle sera renvoyee avec depens, wmotion du defendeur, ot le temps Via
outT,.

'" "™'"P'P^^^ *=« del.i,silacour

de n, f,
" •'

""' '''^•''''^^ ^^ co^amencement

i^fin\
'"'"•' P'""'® 'i""^ l'-^ presence du

defmideurauraitete necessaire. ffear,i&
McGreevi,, 15 R. L. 609, S.C. 1887. Gonzales
<fe Audel, 15 R. L. 604, S. C. 1887

'''"•''"'"

60. L instruction d'une petition delection dans le sens de I'acte des election,
contestees, ne comp.-end pas Paudfuon surles objections preliminaires. O'Brenl Z
ron, lo R. L. 697, S. C. 1887.

te?';i.fnVr*T/'-'*f
la session doit comp-

tor, dans le deln de six mois accorde aupet. .onna.re pat la sec. 32 de I'acte de"o ections contest," ,,s, pour procedei Tl'lnstruction do la petition, a moins que la prl

tirdp'i,Sc^^^sn,^:'£^^
sii:^iuS"r''^'"'^p""™^^^-

,Jl^' T"'i
'^«°''0" petition in thi • ,r. .^ waspresented on the 9th Aj.ril 1887. 0' '.e im

Jud'SrCh
'' r Wlicatio.1 was made t; a

br tl S. ^v T- " ^''''"' "^^ «a^e fixedlor tr a
,
and the trial was fixed for the 31s'of October at (Quebec, on which day it wL"

cember. On this last mentioned tUv theRespondent moved the Court to dismis^s t eetit.0.1 on the ground that the Pe Uio.ie s

r^mtFT'^'^ft'
"'''^' within six month

heVfh n n'^'^^f
'"" "f '''° petition. Onthe .(,th of December, the Court, Mr JusticeCaron presiding, dismissed the «ln-lt on ne

^1
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diction to entertain an appeal from said
judgment. Montmaiiny Electim Ca.«e decided
this term followed. O'Brien v. Sir A P
Caron, II L. N. 90, and 14 S. C. Rep. 429.' Sii'
Ct. 1888. ^ '

XII. Deposit.

64. The certificate of the prot honotary, to
the effoct that the required deposit of
$1,000, has been made within otti':!.; hours,
viz: between 3 p. m. and 4 p. m.,oio)not be
contradicted. Barras & Guari, 12 O. L E
1 3,1, S. C. 1885.

'

65. It is not necessary that, ove?- rind
above the deposit of $L000, any amount
should be deponted to mnet the poundage
or porcenirtg.; of the government on such
deposit. .'.'>

XIV. Mahkimg Votes.

66. Lesbullelinb ki voces, 8ur lesquels le
sousofSeier rappori'Mr auraii: mis des nu-
meros conespoiniants aux nnmeros sur le
cahierde vuf,;u;on. • eront declares nuls, et
SI cette uullit<^ change le resultat de I'elec-
tion, cette dernieieseraaussideclaree nulle.
Dansereauv. Bernard, 16 E. L. 129. S C E
1886,

'

XV, Pbkliminary Objections.

67. It is not a preliminary objection, to
such a petition, to state that there exist no
legal mean^ of ascertaining whether voters
alleged to hive been treated or otherwise
corruptly reached, have voted for the Defen-
dant. Barras & Quay, 12 Q. L. E. 133, S.C 1885.

XVI. Proceedings against Third
Party under

68. Where a person has been brought
into an election case, under the provisions
of 38 Vict. (Q.) chap, 7, sec. 272, and the
evidence on the charge ag.aiost the mis en
cause ha-i been taken before the trial
judge, tho determination of such matter is
within the competence of the Court sittin"
in Eeview upon the merits of the petition"
The Laprairie Election Case, Brisson v.
Goyeite (6 McShane, mis en cause, M. L. E
4 S. C. 323, 1888.

'

69. In the course of the trial of the La-
prairie Election case, McShane was called
in, under the provision^' >ntained in s. 272
of the Quebec Election Evidence was
taken before the trial ju and was remit-
ted with the rest oi tho evidence to the
Superior Court sitting in Eeview, where
judgment was rendered annulling tbo elec-
tion, .;id condemning the mis en cause.
Brisaoii, v. Charlehois, 12 L. N. 34 ,S C R
1889. '

70. McShane applied for a writ of appeal,
which wag refused by the Clerk of the Court,
and application that he be ordered to issue a
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writ was then made to the Court The
Court, under all reacfve-, ovderel that tlm
writ issue, in ord-r (hat t ooarties iiiterest-
ed might be hea;-.! uj. ., the question
whether the Court oi Review ba;< juris •Jiction.
as "ospecta the wiw ./., foi«,!;.. £,-'s,io» /
Ooyette, \:\ 'u. N. 42, Q. B. i«89,

7!
.
Et a liiudition ai; : -erite en appel juge

quun juge do la Cour Superieure, ou Ip
Cour .Superieure oHe-meme, et non la Cour
do Kovision, a juridiction, sous les sections
2(1,, i:,'3 et 274 deracteelctoralde Q i.yijoc
38 Vi.t., ch 7. (Ar!, 431, 432 et 433 des
Statut-. Eeiondur, de (Quebec) Briss'ut v.
Goyctie, 19 i;. L. •), Q. B. 1390.

XVII. Pk>)ceuure uk;>pr

7:.. Where a. petitioner uoandons the per-
sonal charges, but inscribes the case before
three judges sitting in Eeview, in order to
have the Defendant's election annulled for
admitted acts of corruption by agents, such
petitioner is proocoding within the meaning
of sect. 104 of tbo Quebec Contested Elec-
tions Act, 1875, and therefore the right to
substitute another

i etitioner does not arise
under the circum^(...nces stated. When the
case has been inscrJ'ed for hearing before
three judges sitting in Eeview as an election
tribunal, the court his no jurisdiction to
send the case back to the trial judge in
order that another petitioner may be sub-
stituted, and that the trial may proceed
upon the personal chaiges. Decary v. Mous-
seau, & Daoust, M. L. E. 2 S. C. 228, and 9
li. JN. 331, 1884.

73. A petition, praying for the voidance of
a federal election, on the ground of cor-
rupt practices, need not be signed by the
petitioners themselves

; it is sufficient that
It be signed by the petitioners' attorneys,
although such attorneys appear, for the
hi-it time, on such petition, as being part-

J^^'^fon-^'^'"''''* * ^""y- '^ Q- ^- !*• 133, S.C 1885.

74. Le mot » instruction " employe dans
la loi des elections federales contestees
signifie I'audition des temoins sur le raerite
do la petition. Et I'audition des temoins
sur le merite des objecMons preliminaires
no for.ue pas partie de I'instruction de la
petition. Hearn & McGreevii, 13 Q. L. R
322,8. C. 1887.

^

75.^ La prescripti
tion ediotee par la •

des Statuts ''"vises

public. lb.

76. Lorsqb i

donnee par u
etre exerceo a I'l ,

dique, conforrr.' 'uj
lateur. lb.

77. A luoins qp
n'ait ete suspendu-
pour le temps do la o

petitions d'elec"
.. 32 du ohapitre 9
Canada est d'ordre

j.i'iliction speciale est
tuf, cette juridiction doit
. -le et solon le mode in-
j): !' ''intention du legis-

'jetition d'election
m ordre du juge,

_-. ..jioii. ou fjiiA la ju^e
sur requete assermentee etablissant que les
hns de la justice le requi^rent, n'ait ajourne
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lessixnjois do la nrdsemation de la ^If' " ^pn»«ct.on de la liste ot le role d'eva.

rait etefixee par la Cour ou le Z "t In i 5^^ '^': ^TlTl ^-
^i"

Corporation
•- • - "V"" '« Jiige, ot la de la paroiase de St Bruno, Tsi.L li 3S C"-'—

278, 1887.
• «^ '^. v..

87. Lorsqu'un electeur

petition sera declaree p^rimee et abandon"^
nee. lb.

78. Le consentement des parties ne peut
donner a la Cour ou au juge une juridiction
que ne leur donne pas le statut. lb.

79. La Cour Superieure, siegeant «-n revi-
sion, dechargera une inscription pour audi-
tion au inerite, d'une petition d'election, si
elle est d'opinion que cette inscription a eu
lieu apres vine forclusion irrpguliere. Benoit
V. Rocheleau, 15 L. R. 580, S. C. K. 1887.

80. Where the proceedings for the com.
mencement of the trial of an election have
been stayed during a session of Parliament

'

by an Older of a judge, such trial, if com-
menced within six months from the date of
the presentation of the petition (the session
of Parliament being excluded in the com-
putatiori of time) is a valid trial and within
section 33, ch 9, 49 Vic. Joliette Election

CLml '
^* '^

^- ^- ^^P- ^5^' S"-

*.,^l'
.^/\®»' t^ie trial lias been commenced

the trial judge may adjourn the case from
time to time, as to him seems convenient
lb.

82. The Judge at the trial of the election
petition against the return of the sitting
mernber, cannot proceed to adjudicate upon
recriminatory charges against the defeated
candidate when the claim to the seat for
such candidate has been abandoned by the
petitioners. 76.

'

83. Une requite en intervention, dansune contestation d'election, doit etre, comme
la petition meme, signee par la partie quidemande a intervenir, et une telle re-
quete non sign6e par la partie ellememe
mais seulement par un procureur ad litem

m,iTZmf'' ^ ^""^^'•' '' «• ^•

ri'fio.f'^'®
defendeur, dans une petition

d Election ne peut apres la cloture de I'en-
quete retarder I'audition au merite de la
petition, en procedant, contre un autre can-
didat, a la preuve de manoeuvres frauduleu-
ses commises par ce candidat. Seguin &Rochon, 18 R. L. 395, S. C. R. 1889 "^ '^

XVIII. Qualification of Elector.s.

85. La qualification des electeurs parle-
mentaire8,exigee par les sections 8 et 9 delacte electoral de Quebec, doit exister aumoment de la confection de la liste, et
le role d evaluation ne fait foi que de I'esti-
matiori des biensfonds. Filiatrault v. LaCorp. dc la paroisse de Sie Zofique, 14 R I
40;', ••.. 0. Ja36. ^ •

86. J}-^4.:iiH V" Acte Electoral de Quebec "
la quabfication tonciere exigee des electeurs

dont le nom est
pone sur la liste ^lectorale, n'est pas qualifle
de la mani^re indiquee sur la dite liste, mais
quil est reelloment qualifie d'une autre
maniere, son nom ne doit pas etre retranche
de la liste. lb.

88. Pour les locataires, il n'est pas neces-
saire que le montant du loyer soit porte au
role, pour avoir le droit d'etre inscritau role
il suffit <(u'il soit de fait qualifie suivant la
loi. lb.

89. Lorsqu'une personne est proprietaire
d une partie distincte d'un immeuble porte
au role d'§valuatirn,mais que cette partie
nest pas evalufe separement du reste de
1 immoublc, elle n'a pas le droit d'etif r,oi tee
sur la liste electorale. lb.

90. Un Ills marie, qui demeure dans une
maison, avec son pere, et (^ui coiitribue aux
depenscs et au chauflage de la maison,
comme le pere, doit etre considere comme
tenant feu et lieu, dans le sens du paragra-
phe 5, do la section 2, du chapitre 7, des
Statuts de Quebec, de 1875, 38 Vict., de
I Acte electoral de Quebec. Coiipal it- La
Corporation de la Paroisse de St. Jacquea-le-
Mineur, 16 R. L. 447, S. C. 1888.

91. Et la preuve testimoniale est admise
pour prouver qu'une personne dont le nom
est sur la liste electorale, est qualifiee comme
locataire, malgre que le bail ile la propriete
qu'elle a louee ait ete fait par ecrit au nom
de son pere, dans le but de donner plus de
garantie au locateur. lb.

92. Le proprietaire, locataire ou occupant
d une portion distincte et divise d'un im-
meuble dont le total est porte au role d'e-
valuation, mais dont cette partie distincte
n'est pas evaluee separement au role, n'a
pas le droit d'etre porte sur la liste des elec-
teurs, la section 9 du dit statut ne s'appli-
quant qu'aux proprietaires, locataires ou oc-
cupants par indivis. lb.

93. Et celui qui, au moment de la confec-
tion de la liste des 61ecteurs, est actuelle-
menl et de bonne foi, proprietaire, occupant
ou locataire de biens-fonds estimes, d'apres
le role d'evaluation enforce, a un montant
suffisant pour le qualifier, comme electeur,
a le droit d'etre porte sur la liste, quoique
son nom ne soit pas porte au role d'evalua-
tion, le role d'evaluation ne faisant preuve
que de revaluation des proprietes, les autres
enonciations du role pouvant etre contredi-
tes par toute preuve legale. lb.

94. Le locataire d'une partie divise d'un
immeuble, qui n'a pas d'evaluation distincte
au role d'evaluation, n'a pas droit d'etre
inscnt sur la liste des electeurs des deputes
a 1 assemblee legislative. (Art. 173 et 174 S.



61% ji

ij. 'M I

;323 ELECTION LAW.

R. (i). IhauUeu v. Corp. de la paroisse
SteMelanie., 17 K. L. 429, C. C. 1889.

XIX. Qualification of Pktitionerh.

95. At the trial of tlie petition, the leturn-
ingofficer, who was also the registrar cf ihe
County of Megnntic, unil secretary of the
municipality of Inverness, was called as a
witness, and produced in Court in his official
capacity the original list of electors for the
township of Inverness, and proved that the
name of L. McM., one of the petitioneis
whom he personally knew, was on the list.
Ihe original document was retained by the
witness, and as neither of the parties re
quested that the list should be fyled the
judge made no order to that effect. The
status of the other pptitioneis was proved
in the same way

—

Held, that there was
sufficient evidence that the Tetitioners were
persons who had a right to vote at the
election to which the petition related under
37 Vic, cap. 10, sec. 7. Cot^ & GouleL 9 S.
C. Rep. 279, Su.Ct. 1884.

XX. Recount.

96. L'omission jiar un sous oflBcier-ruj)j)or
teur, d'apposer ses initialos sur le dos do
tous Its bulletins de vote donnes a un
bureau de votation, n'invalidait pas ces bul-
letins. Tremhlaij ex parte, 13 Q. L. R. 64,
o. C 1 887.

97. Nonobstant la disparitiondes bulletins
de votes donnes a un ou plusieurscandidats
dans un bureau de votation, le juge doit
recompter les suffrages dans tous les autres
bureaux de votation. lb.

98. Vu la disparition de 130 bulletins de
votes donnes a un bureau de votation, le
lUge ne peut pas recompter les suffrages
donnes a ce bureau de votation, et doit
donner instruction a I'officier-rapiwrteur
d agir, au sujet de ce bureau de votation,
conformement a la section 63 de VActe des
Elections. lb.

99. A recount of votes need not necessa-
rily be asked for by a candidate, but it
it riiay be asked for either by a candidate
or by any elector of the electoral district
Char tier ex parte, 10 L. N. 410, Electoral
District of Ottawa, 1887.

XXI. Recriminatory Charge.s,

100. On an election petition claiming the
seat for the defeated candidate recrimin-
atory charges were brought against him
and the trial judge after having found that,
the election of the sitting member should
be set aside for corrupt practices, fixed a
day for the evidence upon tho recriminatory
charges. Thereupon the petitioners with-
drew the claim to the seat and the judge
gave judgment avoiding the election—flcW,
that section 42, of chap. 9, R. S. C. no
longer applied, and the judge was right in
refusing to proceed upon the recriminatory
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de charges. Guilbault & Dessert, 15 8. C. Reo.
458, 8u. Ct. 1888.

*^

XXir. REtiUETE Civile under

101. After the Court has, in compliapce
with the provision of the Quebec Contro-
verted Elections Act, 1875, transmitted to
the Speaker its report and a certified copy
of the judgment in an election case, it is

dispossessed of the case, and cannot enter-
tain a requite civile asking for the revoration
of the judgment on the ground of fraud or
surprise. McQuillen v. Spencer, M. L, K. 4
S. C. 1.5.5, 1888.

XXII. Retraxit.

102. Le defendeur dans le couis de I'ins-
truction de la cause, a I'enquete, pour evi-
ter des frais, et en vue d'un compromis,
flyant fait une admission ecrite, admettant
que des manoeuvres frauduleuses de nature
a annuler eon election avaient He commises
par ses agents legaux, mais hors de sa con-
naissance personnelle, pouvait, plus tard,
alors que le petitionnaire qui n'avait ni ac-
oepte, ni refuse cette admission, avait d6-
dare poursuivre la cause pour d^qualifica-
tion personnelle, signer et produire un
retraxit

; et I'effet de ce retraxit a ete d'an-
nuler cette admission qui n'a plus forme
partie de la preuve. Faille v. Lussier, M.
L.R. 4,8.0.139, 1888.

XXIV. Service of Petition.

103. The service of an election petition
made in the Province of Quebec, at the
Defendant's law office situated on the
ground floor of his residence and having a
separate entrance, by delivering a copy
thereof to th Defendant's law partner, who
was not a member of, and did not belong to,
the Defendant's family, is not a service
within Sec. II, Ch. 9, Revised Statutes of
Canada, and Art. 57 C. C. P., and a prelimi-
nary objection setting up such defective
service was maintained,and the election peti-
tion was dismissed. Choquette v. Lahernc,
II L. N. 91,and 15 S. C. Rep. 1, Su. Ct. 1888.

XXV. Treating.

104. Traiter un electeur le jour de la vo-
tation est presume etre fait a r^ison de ce
qu'il a vote ou de ce qu'il est sur le point de
voter. C'est a 1h partie contre laquelle le
fait est etabli, qu'il incombe de faire dispa-
raitre la presomption par une preuve satis-
faisante, et onlever ainsi a I'acte le caractere
de manoeuvre frauduleuse que lui attribue
la 38 Vict., ch. 7, sect. 257. Whyte & John-
son, 14 Q. L. R. 200, S. C. 1888.

XXVI. Voters' Lists.

105. Le secretairo-tresorier d'uns munifli-
palit6 ne peut etre poursuivi pour le recou-
vrement de la penalte 6dictee par la section
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38 de I'Acte electoral <!(> (iu^bec, on cas de
retard dans I'onvoi d'un doul.Ic de la liste
Electorate au registrateur dii conite, si c'est
lo conseil do la municipalito .|ui a caiiso ceretarden retenant la liste jus.iu'apro.s le
d6Iai etabli par 1m loi. surtout lorsnuo lo
gecr^aire a envoye la listo dcs electeurs
aussitot .iiie le conseil eut tormini- roxauien

r u ^'^""niZ: -^"A""' * ^* 'chambauU, M.
L. K. 1 S. C. S2A and « L. N. 2-15, 1885.

106. La qualification exigee par les sec-
ti. ns 8 et y de I'Acte electoralo de Quebec
pour etre electei.r doit exister de fnit aumoment de la confection de la liste, et il
ne auftit j-as qu'elle j.araisse au role d'eva
uation.ce dernier ne servant qua constator
la valeur des bienslbnd.s. FilialravU k La
Corporation de la paroisse de St. Zotique,
M. L. R. 1 S. C. 308 ot 8 L. N. 227, 18«5.

107. Lorsqu'un electeur a ete par erreur
mis sur la liste electorale sous une qu ilite
quil n a pas, mais que tout de m§me aumoment de la confection de la liste, il etait
reclloment qualifie d'une autre maniere, sonnom ne doit pas etre retranche de la liste
des electeurs. lb.

108. Le maire d'une municipalite ne pent
etre poursuivi en recouvrpment de la pena-
lite imposee par I'acte electoral do Quebec
pour ne pas avoir tiansniis lians les d,4ais
un double de la liste des electeurs au regii-
trateur, tant que le f-ecretaire-tiesorier na I

pas enti^rement complete cette liste, la ne-

1

gligonce du maire, etpartant sa responsabi- i

lite, ne commengant qu'a cette completion I

Berthiaume k Sicotte, M. L. R. 1 S C ''00
et8L.N. 133, 1885.

•
i »• o. _UU,

109. Le Conseil d'une corporation munici-
pale n a pas le droit de reviser la liste elec-
torale sous I'Aete electorale de Quebec et
d y ajouter et d'y letrancher des noms sans
que des plaintes aient ete deposees devant
lui, et sans donner avis aux personnes dont
les noms doivent etre ainsi retranches.
Robertson v. La Corporation de la Faroisse
de St-Vincent de Paul. M. L. R. 3 S C 175
etlOL.N. 352, 1887.

^'
>5 »• ^- i7o,
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I

ainsi qualifie, d'etre porte sur la dite liste
I
bien que son nom n'apparaisse i)a8 m§me
encore sur lo i61e d'6valuation alors en
force. lb.

ELECTION OF DOMICILE - »SVe

DOMICILE.

EMBKACEEY-^ce CEIMINAL
LAW.

EMPfiCHEMENTS DIEIMENTS
I. Au Mabiage, voir Marriage.

EMPIETEMENTS— FoM- ACTION
EN BORNAGE.

EMPLOYEES — ToJr M . ; liR
AND SEEVANT.

r> \^^7 ^°5. FURTHER PROTECTION OF.
ti. 54 VIC, Cap. 26.

'

EMPLOYEE.
I. Liability op, for Accidents oeoDAMAGES, MASTERAND SERVANT

110. Tout electeur a droit de se plaindre
de cette illegalite et d'en appeler a un juge
de cette decision du Conseil municipal. lb.

Ill; Un conseil municipal siegeant pour
a revision de la liste olectoiMle, en vertu de
acte electoral de Quebec, pent inscrire.sur

le role c .valuation alors en force, les noms
aes p.: ines que ce conseil considere
com i:

1 ment qualifiees, a rai-on de biens
estimci et pones au dit role d'evaluation.

i" P y"„i"
Corporation de la paroisse de

St Paul I'Ermite, 19 R. L. 41 1, S. C. 1890.

112. Celui qui, au moment de la confec-
tion de la liste electorale, est qualifie a yetre iscrit, a raison d'immeubles dument
estim^ < au role d'evaluation, a lo droit, lans
r i^eiai legal de quiuze iours qui guivcnt >

lavis du dep6tde la liste, de demander pi.
Sent, au conseil de la municipalite ou il est

I

ENCLAVu.

serv?tud°p!s''^''^''^ ^^ ^^^ ^^' ^«-

ENDOESEES.

I. Liability of, see BILLS, &c.

ENFANTS.

riage"^^'^™'^^^"^ °^^' '"'''" ^AK-

ENQUfiTE - Vob- EVIDENCE
PEnoEDUEE, WITNESSES.
Id
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ENTIlEPKENT^Tn'S,

TRACTORS. ' "^'

EVIDENCE. 328

EQUITIES.

BILLS and' NOTES.'"'
^~" ''"™«' "«*

i^TABLJSST'MENTS INDU8-
TRIELS.

I. Droit de Faire Discontinuer, voir
NUISANCE. '

^llABLliRE.

/. Un Conbeil Municipal ne peut
OTT" HIR UN CHEMIN A TRAVFRS i,ni^
MUNICIPAL CORPORATIONS '

"^

FKASUEES AND MARGINAL
NOTES.

T^i-
5^FECT OF, see CAPIAS.Affidavit

DEPOSITIONS, PROCEDURE. '

ilTABLISSEMEKTS D'INSTRUC
N I'TJBLIQUE— Fojr COM-

MON HCHOOL8, EDUCATION-
AL ESTABLISHMENTS.

^:TAT civil — Voir CIVIL
STATUS.

ERECTION CIVILE DES PAROIS-
SES— Foir CIVIL ERECTION.

ERRORS.

sJe CONTRACTS'^''"''^ '" Contract ,

II. In Descki on o' PnnPFii
Mortgaged, see L / POTHEC. '

'

III. In Depcription op Land Sold

mATio?.'''^"*™"'
"'' ^^^^ON =^ RA-'

IV. In Descriptiojs op Property RfGISTERED, see REGISTRATION.
V. In Fiat, see EXECUTION.

EVICTION—.%e SALE.

EVIDENCTi',.

ESSENTIALS.

I. Of Contract of Sale, see Sale.

ESTATE.
I. Of Insolvency, sec INSOLVENCY.

ESTOPPEL.

I. By Matters in Deed, see Plead-

I. Admissions.
II. Burden op Proof, see CARRIERS,

1
TRUSTS, &c.

'

III. By Pass-book op Sale ui (... ods.
IV. By Books of Account op De-

ceased Persons, see BOOKS.
v. commknckment of proof in

Writing.
VI. Crohs Examination.
VII. Documentary
VIII. Tn Action against Express

Compan v.

IX. In Action against Shareholder
OF Company.
X. In Actton by Doctor for Cost of

Professio:.a.l Services.
XI. In Action en S6pa'-ation.
XII. In Hypothecary Action, see

A uTION. '

XIII. In Action on Ac count.
XIV. In Cases op Revendication.
XV. Judicial Notice.
XVI. Lien de Droit.
XVII. Op Attop «',ys.

XVIII. Op ci-devant Partners.
XIX. Op Civil StatIo
XX. Op Consorts.
XXI. Op Contracts.
XXII. Op Fraud.
XXIII. Op Joint Interest.
XXIV. Of Lost Documents.
XXV. Op Mise en Demeure. see

OBLIGATIONS. '

XXVI. Of non Registration under
Partnership Act.
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NDUS-

riNUER, voir

iSTRUC
^oir COM-
CATION-
S.

3'29 EVIDENCE.

CIVIL

LE.

ARRIERS,

01 (j> OD8.

T OF DE-

Pboof in

" EXPBESS

BEHOLDER

)K Cost of

'ION.

;tion, see

CATION.

'NERS.

iUBE, see

N UNDER

XXVII. Op Parties.
XXVIII. Of Paternity.
XXIX. Of Physician for Services
XXX. Of Promise ok Marriage.
XXXI. Op Value op Assets.
XXXII. Parole.
XXXIII. Privileged Communica-

tions.

XXXIV. Serment DAcisoirk.
XXXV. Taken in Case hy Default.
XXXVI. To Contradict Witness.
XXXVII. To Contradict a Writing.
XXXVIII. Witness Liable to Cri-minate Himself.

I. Admissions.

113. Quand deux personnea poursuivies
conjointement sur un 6crit plai.Jeiit 'ensem-
ble au mente, olles ne i)envont pivtr-ndre
ensuite que la nignature au bns do l^crit
n est pas la signature des deux on de I'un
7.*""' J?L"' Partioulidrement rn I'absence
d ua alfadayit niant la signature, tel que
requ.8 par I'article Ur, du Code de proce-

q"b. Ts84 '^ ^ ^''""^' ^' ^^- ^^* "• 24,

114. L'aveu d'une partie qui reconnait
avoir re^u une somme cl'argent reclameo par
1 action, mais qui pretend avoir rec . la dite«omme a titre de don et non A titre de pr/tpeut 6tre divlse, Ior.que cett.- pretention
•>arait tout k f^it invraisemblablo en vuodes
roonstanoes dela cause et du car»ctere

.
-8 parties. Et I'admission .ontenue dans

1 aveujtinsi divisepeut servii de commence-ment de preuve par 6crit, de maniere a per-
mettrel'introduction do ia preuve te t mo-
'"'^^ir'?^^ ^ontredive la pretention invrai--omblabed^ la partie interrogee, et pou
otablir 163 veritables cirronstancos. Cwoftrf dit Lajeunesse, aj^ ,,lant, et Lalra

681,et8 L. N. 244, 1885.

115. En rdgle generalo l'aveu iu.Uciaire
j-Ht indivisible, Code Civil, art. 1243 EtI'espdce actuello ne tombe pa^ sous lesexcept, msderarticle 231 du Code do Pro

98 Q B 1885
'""* ^'"''«' " «• ^^ «•

coL T^''^'
'^"' P'*'^''' '^"^ reservecomjM .. ,ation pour .les dom.uagea qu'ilaura.t naufferts et des de,.mH3s qu'il aura tencourues pour reparation do k aSn

SmonZ?"f'',^^'' 'V'''' ««* re^poSe
vHT^ '^^ ^""y' '' '^^''^'"^ delui,etcette
reconnaismnce v<tut coatre lui, meme si ceplaidoyer de compensation est' renvoye sur

iTQ.Tl8'8f ^''^^*v.^--/^K.

J^I'S^'tl'' 1234 du Code Civil qui d6.
; y-^i "au3 uucun cas, la ureuve test.-monialone peut^tre almise poTcontre-

<l.reouchangerIes termes d'un ec^tvala-
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Moment fait, ne s'applique pas ,V la partie•|U pout admettr., et avouer, mOuJ ow

toutes les conventions (,u'..lle » (Hit,. ^.
SmJ86

''''''''• '•'^- -^•^' •'''' I'-N^

IIH. Where a debtor has bills or acpoiinb.

L dX hi.:'?'
?'^''-"«,-'-" -uount

"ms" 'i^on" £,m time" o
r- ""' """''^

of the amouMt^cSed Tvirh tVies'l!:^;;"*

acnuTers' in^u"''
"''"'' •^««''""t«,Ve t£eb^'

ac.juiesces in the same, and cannot afterwards dispute thom. DudUu v /;,,./•
30 L. CI. 309, q. B I88G. ^ '"''"^'

119. Le consentemont d'une partie cU

de faits qui devraiont .Him ronstftt«rna„
ecrit, permet A I'autre partie d'nvoquercette preuvo contreelle, Hans que la ^1
qui a fait radmission puisse elKmH m

n^t etreendette env^-s le iandem. etpromet lu, payer le monttnt menUonnI
ueut it?.

""'
"

'' P"' '''«'^''' retroactif et nopeut Stre une preuve suffisante pour ol.tanirun ,u,ement dans I'action inteift^o av nUadate do 1 ecr.t, lorsque ce dernier ne reconnait pas le droit du deman<leur au temosde
1 institution de Taction. JiaxUrv.S

Af. L R. 4 S. C. 446, 1888.
"'

121. l^e defendeur .^n cette cause, avantplaide en niant I'omprunt allegue par le de-

avec' ""u'd^'ff^";
^^^«" 'o"t^-^ictionavoc

1 <u m du defeiideur sous serment roconnaissant avoir ro?., I'argent, mai p l
erS er;'; P^^'t- ^^ ^^-^ l^s'cirrnst'an.

UtI'de I a'T %"'»"«« la divisibi-

193, S. C. K. 1888.
-^^"««». 32 L. C. J.

122. Dans ' awtance le defeiideur it„u
t.^nu de plaide. .pecialementSent pourecreadmisafaire valoir ce moyenTexce?'t.onjautrement la cour adjugerait au de 1des conclusions, (arts. 136 et 17C. P. C ) Z6

123. Dans une cause on dommage pourassaut, le plaidoyer de coupable Kevanla Cour du Rconv,u,. ,!„„'. ..^/ ^^^'^"^

J

116. Le locataire, poursuivi pour loyer du tlToul^^n^u"^^':^^ ^^^^'^'^ fait devan t

::.'ljf:>L^- ?'-<!?. -ns ii:rvtT:i^rile'".?rr^r.l-l.-« l'---te„ . .
-- — »'"^v/n*oi uans une i

criminelle pour lo meme as.saut, e.t une

itrne,?.'*" ^"V^"
l'as.sautdont le .leman

1888
'" ^" ^"""^' ^^- ^'- ^- 4 «• <J- 30,

124. Dans une action en domiraso^ nn,,..
inexecution d'une pi-ome,se de vfnteTar
eproprietaire r.-H,l de I'immeuble dont^L

t reformolet«t au nom d'un tiers, l'aveudu defendeur
(1 >proprietairereel) qu'il avaUaccen^ la proposition d'aehclcr iu dema,deur a la condition que 1. dit tiers porTeurdu titre yconseatirait, n. constitue pa, u„

I co,nm,nco,uent de preuvo par ecrit du con

V...
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ii:

tmt (le protiioNse

lioiilamjer, 15 i.1. \,.

II. BUHUKN OK F'KOOK.

lie vente. Cnuhmibe v.

U. :iG8, .S, C. |8,S8.

125. Lo fardeau <lo la pretivo, dans In cas
oft un liillel porte Iph utts . " jiour valour
re^uo" iiicombo (iii luis.jur (|iii ivpond, li iiiut

action pour le paionient, do tol liillet qu'il
n'a jiiinais on conHidcration pourco billet, et
qu'il n'ajamnis 6te ondntte cnvtirrf le por-
teur. Downie v. Francis, 14 H. L. U'.')5, .S (',

1{. 188,').
'

l-'O. WlKire tho Dof'^ndiiiit is sued in a
jurisdiction within which ho coiuos nolely by
virtue ol a i)artic'dar (act al ng«d in the
dnolaration (e. <f. that >.'oods wore sold iiiin
in the district wherein thoactiou i^ brought],
and the Defendant, by declinatory oxcop-
tion, denies such fact, tho prool of the fact
rests upon tlie Plaintiff. S/iaw v. Carder,
M. L. R. 2 8. C. 282 and ,31 I.. C. J. 12, I8S().

127. Where to h doinand for money lent,
the Defendant ploalod compensation by a
boti given to him by the Plaintiff, which ban
was in these terms: " Good to \V. L. For-
syth (Dofendanti for $"i(X», balance of the
payment of $1,001) purchase i)rice of two
twelfths of Anticosti—not transferable; "

and the Plamtiffanswered sjjecially that the
bon was not given to tho Defendant person-
ally, but in his capacity of manager of the
Anticosti Company—the burden of proof
was on tho Plamtili' la prove tho truth of the
special answer. Huri/ v. Forsyth, in Review,
M. L. R. 3.S. C. 359, 1887.

128. Le demandour qui reclame des dom
mage,s pour injures proferees contre hii ot
qui allegue qu'il n'a ete informe ot n'a eu
connaissance do ces injures quo depuis
moins d'un an avant rinstitiition de son
action, doit prouver cet allegue et s'il ne fait
pas cette preuve, son action pour des injures
proferees plus d'un an avant (-on insttution
sera ronvoyee. T&tu & Duhaimr, 18 R. L,
374, Q. B. 1889.

IV. ('()M.\IKNniMKNT
WltlTI.Nd.

OK I'llOOK IN

III. By Pass Book of Sale op Goods.

129. On assumpsit for the price of good.s
sold and delivered, where tho Plaintiff pro-
duces a pass-book containing tho items of
the account, and proves that a duplicate
pass-book was furnished to Defendant,
which, however, the Defendant fails to pro-
duce, and the Defendant admits the fact of
supplies having been furnished to him by
Plaintiff, the Court will generally hold the
pass-book ])roducod, exact, notwithstanding
verbal evidence attacking it. Gaudn/ &
Jtidah, 29 L. C. J. 282, et M. L. R. I S. C.
473, S. C. R., 188.5.

130. It will be otherwise if tho Defendant
denies the existence of the transactions. lb.

131. Under the circumstances of the case
the judge exercised a wise discration in
tendering tho serment iuppleioirc to the
Plaintiff. lb.

132. II n'y a i)as, dans I'esiiece actuelle,
un oommoncement de |)rHUV6 par 6crit
suflisant, memo en divisant I'aveu, et la
pnnivo faito, fiittMle 16g-ile, n'etablit pas
sudisamment lo H,^oond pr^t. Fournier He
JUorin, II 1^, L. R. '.)H, q. H. 1885.

133. I/irsquo dans un kc.vit sign6 par im
croancior, il est dit qu-- ce croancier a d6clar6
et mmifegte I'intontion do fnirc don et

I

remise ilo sa creanco a son debiteur, ])our
des causes etraisons alui connues, la jtreuvo
testitnoniale de la remiso do la dette est
admissible, cet ^crit constituant un com-
mencement do preuve par ecrit sufBsant.
VoUgnii v. Palardy, M. L. R. 4 S, C. I OS, 1888.

1,34. lia (|ueation do savoir si laileposition
d'uno partio dans line cause, ontendue
comme tem'iin, rend ou non vraisemblable
un fait allegue, et|ieut6tre invoqu6e comme
commeiiopment de preuve par ecrit, est une

[

question do fait entieroment abandonnee
j

a I'apjiieciation des tribunaux, et il n'est

I

pas il propos do reviser une decision a Ten-
I

quote, adinettant une preuve teitiinoniiile
et trouvant un commonc-'ment do |)rouvo

j

piir ecrit dans la deposition d'une den pir-

i

ties dans la cause. Kay k Gibeait, 16 U.
;

L 411, S.C. 1888.

135. A document, to avail as a commence-
mcnl de preuoe par icrit, must bo the best
evidence obtainable of its kind, and will not
give rise to the presumption, where the
existence, in the hands of the party, of
other more direct and bettor written evid-
ence is made to appear, no cause being
shown for its non-production. Oilchrist &
Lachand, 14 C^. L. R. 278, S. C. 188S.

VI. CUa.SS-ExAMINATION.

136. (^n pout en transcjuestionnant un
temoin, appele pour prouver la bonne repu-
tation de I'opouse du domandeur, domander
a CO temoin s'il a paye tous sos oroanciers,
ot s'il refuse de repondre, la cour pourra I'y
contraindre. DussauU v. Bacon, 13 Q. L. R.
40, S. C. 1886.

137. En transquestionnantun autre temoin,
une femme mariee, api>ele pour prouver la
inauvaise reput ition de I'epouse du doman-
deur, il n'est pas permis de lui demander
pour la discrediter, si elle a eu des rapports
charnels avec un autre quo son mari. lb.

VII. Documentary

138. Where a deed of sale sets out in
detail t various properties and goods
thereby iran-iferred, the Court cannot take
into consideration any other documents
between the parties or any extrinsic evid-
ence, but must lock at the deed alone to
decide what property has passed thereunder.
Iii re MuUarky, in-oivent, & Clary et vir,
petitioners, M. L. u. 4 S. C. 89, 1887.
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1 oiivprturod.. l.iHul.stitntion, sous condition
jle le rai.j.oiter lors ,|« ctto ouv.^rture, ostIm par la iw. .iinHissanc.., faito par ses

,

autonrs,
.
e I'e-at dvii <!.. grave q..i .l.nnan.lo

e r.i|,p-.r d^s .lon.Hr... HnaHdn, ,V Coureel-

Ok AUVOIATEH ANI» Attor.

333

VIII. In
Company.

I.JO. Oeluiquia d6pos<i, .laii.s iin hurciiu
dune compagni« dVx(.t..|ition, uno sommo
axc^dunt «.5(», pout proiivi-r, par t.-'iiioit., ,|,„.
1 agent do la ocmipa>{nio a comptp I'arij.'nt
mcme hi I,, royu qn'll a .lonrin declare N..iile'
ment qu'd a etA rcpresonie ,,ue lo paquot
wntonait unemimmo d^terinineo. Canadian
Express Co. & Utonrnmu, I,J K. L. U'j.'i, (J.

IX In ArTKtN A(1ainht Shahkiioi.i.ku
(»|.' (Ompany.

140. Dan^^ une cause par d6faut, la prouve I

qu un defendeur oat aotioiinairo dan«. uno I

compagnie d'a.ssurancc p"ut so fairo par la '

production d'lin otat do coinpto, ot uno I

deposition coMHtatant quo le defondour est
actionnaire j.our io iinntant mentionne duns

'

iVwJT"""- (^'"^'»'P<^'J'ie Ik. Ross, 18 R. L.

XI. In Action bn SiSipakation deC'OBPH KT nw BiKNH.

141. Bans une in.stance on separation de

ontendu cotniae tomoin de I'autro. McConek PoHlin, 14 q. L. ]{. 182, S. C. 1888.

XX. Of Co.vsobts.

ri,i?'f.^"
'" ^-^ '^'"'^- ^^^^' '''^- 0. sect. 9, the

rigtit to ex.mine a consort as a witness is
conforrod upon the advor.so party only,' andthH ovidenoe of the hu.baa ) of the transfer
or ol a claim is inadmissible in an ;.ctioa by
the transferee, on the part of the Plaintiff

ITM). rVepoux sepa-e do bienset defendeur
ne poutetre tomoin du domandeur sur la
contestation d'uno opposition afin de dig-

??v^'^|.»V'r ?." '"} *°'"»^'' <iu defendeur.

Co^Nm?.''
^'o*'''''«'^'^T8made in Foreign

,

1.51. Contracts disposing of real estate orimmovables are governed, as to their validity,
ov the lawof fliA f>rt.ir.f..„ ;., ...I..- u ..1. ^ . f'

XVII.
NKY.-I. (I)

•
'.^";

''I?"
;:vi^.>"noo of an attorney ad litem

,

«n behalf of his client is a.lmissible, but

I

such testimony is ropuitnmt to the disci-Plmo tho i.rolossion. Waldron v. While,

147. Bion -lu'll no soit pas convenable
pour un avocat au dos^i-r .lolJVir son temoi-
gnase on tuvour do la j.artio qu'il rapre-
sonto, la ( 'our ne pout lo rofuser, ot il estun
temoiu competent, et Taction pout otre
debout.0 sur son temoignage souL Larkin
V. Inglis, 12 L. X. 211, Slag. Ct. 1889.

y^ZW^J!" ^''-i""=\-^^T Partnkrh forhAcii OriiKii IN .Suit A(jain8t Hotii.

148. Ix)rsque doux mo-ubros d'uno societe
.lissouto sont poursuivis conjointemont pour
line (ir^r.r.n fin In ^t <l:rwr....i. :-*' .

*^

tioniles allegations do 1 aotion. Jmert v
Callaerls, 14 K. L 182, .S. C. 188,5.

XIII. In Action on Account.

142. L", debiteur d'uno obligation pent
prouver, paries entrees faitos dans son
compte tenu i)ar son crAancier, qu'il a pave
le montant total de son obligation : mais
s il pretend avoir paye phis que le m iniant
deson obligation, et reolainer co surplus ilne pout prouver ces pai.Mnents, au dola de
sadette, en prenant 1-s items du co upte ouU est credite, et laissant <lo c6tes les items a
son d6bit, dans son compte. Bilud.au &
Leimeux, 19 R. L. 370, Q. B. 1888.

XIV. In Cases ok Revendicatio.v.

143. In the case of th-i attachnL-nt in re-
vendication of a movable, the parties mayprove their respecti-e pro.tenjions by oral
evidence, whatever may be f :,e value of the

XV. JPDiciAL Notice.

144. Le tribunal doit officiellement con
naitre la imse en force des cadastres d'en.
registrement par proclamation du Lieute-
nantCJouverneur on Conseil. TUberae v
Danjou, 12 Q. L R. I, S, C. :. 1886.

"

XVI. Lien de Droit.

145. T;',adju.-l!cataire d'un iaiuiouble subs-
titue, autorise k garder entre ses mains
partio du prix de I'adjudication jusqu'a

by the law ot the country in which the estate
IS situated, and by the law of the place where
the contract was made ; a contract for the
sale of real estate, according to the law of
Aliclugan, iirist be in writing, according to
the statute of frauds, to operate as a title at
lavvj^the estate mentioned in the private

t^lt"l^d^,y71h?^^-J^' ^''- 2,' it i^ enacted

H??' -i,
o^tl' of tii advoeate makes proof as to

t!.. ,;,,;,. vice^ r^eukTja by mm luviug beeii requiredaad as ta the nature and duration thereof, hTmlh
evillencT

'^""'"^'"'^"^ '" t^e same way as other
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writing signed at Michigan, is situate in this
city ; as a title in Michigan to real estate
situate there would operate as a title at law,
only, if signed, sealed and delivered, accord-
ing to the statute of frauds,— so, in this pro-
vince, as a rule, contracts of sale of real rights
in lands are required to be executed before
a notary ; a private writing signed in the
state of Michigan must bp jjroved by a sub-
scribing v'itness, and cannot be legally enre-
gistered here at full length until proved in
the manner required by our registry system;
a copy certified by the registrar here, of a
private writing signed in a foreign country,
without having been first proved in the
manner prescribed, is illegal and null; even,
when regularly registered, such certified
copy does not make proof of tlie contents
of the original writing, except in che case
where it \nn been destroyed by fire or other
accident

;
in the present case, the original

writing is of record, but is not proved. B^-
lunger & Mann, U Q. L. R. 71 S. C. 1885.

XXIII. Of Joint iNTEREsr. *

152. The joint interest of plaintiffs is mat-
ter of proof. Crawford et al. v. The Pro-
testant Hospital for the Insane, M. L. R. 4,
S. C. 215, 1888.

XXIV. Of Lost Documents.

153. There being no proof, as required by
article 1218 of the Civil Code, of the des-
truction, by fire or other accideni, or other
wise, of the loss of the original of a notarial
deed, duly enregistered, proof of the con-
tents of such original notarial deed cannot
be made by a copy of such original, certified
to be true by the Registrar of the Registra-
tion division wherein it may have been en-
registered. Noonan & NicLQ L.'N. 195, S.

C. R. 1886.

XXVI. Op Non-Registration under
Partnership Act.

154. In an action to recover a penalty,
under 48 Vict. (Q.), ch. 29, for non-registra-
tion, the Plaintitt'is bound to establish not
only that the Defendant carried on business
under a name indicating a plurality of mem-
bers, but also that he failed to register tlie
decUration in the mode and within the time
prejcribed by the statute. As to failure to
register within sixty days after the passing
of th(! statute, the Plaintiff proved that
Defendant was carrying on business under
a firm name after the sixty days, and further
called a cl(!rk in the tiilelle offico, who
deposed that he had examined the index of
the registers in that office, and that the
only person of Defendant's name and busi-
ness therein mentionetl, was registered after
the expiration of the sixty days field, that
this evidence was inconclusive

; that it is

necessary to prove absence of registration
jr. any oi' the hooks of the proth Jnotary's
office, and that an examination of the index

alone was insufficient. Moreover, the best
evidence in such cases is a certificate of the
prothonotary. Pringle v. Martin, M. L. R.
2 8. C. 285, and 9 L. N. 359, S. C. R. 1886.

XXVII. Of Parties. (1)

155. Under Article 22! of the Cole of
Civd Procedure, as ropla-icd by 48 Vict.,
cap. 20. sect. 8, a party to a suit may be
subproned as a witness (i«ce.?<«c«»i or other-
wise, as soon as the pleas are filed, and exa-
mined as such witness, without it being
nucessarr to serve articulated facts upon
such party. Oriddiford v. Ciarkson, 32 L.
C. .1. 202, S. C. 1888.

XXVIII. Of Paternity.

156. Lipreuve de paternite d'un enfant
naturel ne pent se faire que par ecrit, ou
par t^rnoin, lorsqu'il y a un commencoment
de preuve par ecrit, ou lorsque les presomp-
tions ou indices, resultant de faits constants,
sont assez graves pour en determiner Tad-
mission. Miller v. Lepitre, 15 R. L. 254, S.C R. 1886.

XXIX. Of Physician for Services.

157. In an action by a physician for pro-
fessional services to defendant's wife, where
it was admitted by the defendant that he
had employed the plaintiff previous and up
to the date of the account sue I for, and that
he was aware of the attendance subse-
quently, the oith of the physician was ad-
missible, under Art. 2260, C. C, as amend-
ed by_32 Vict. (Q), c. 32, s. 1, (R. S. Q. 5851),
to make proof as to the nature and duration
of the services. Dansereau v. Goulet, 5 L.
N. 133, distinguished

—

Haynes v. Brice, in
Review, M. L. R. 4, S. C. 353, 1888.

XXX. Op Promise op Marriage.

158. In Kn action for damages, for breach
of promise of marriage, although n j actual
written promise of marriage is prov-^d, the
Defendant will nevertheless bo condemned

(1) By Q. 54 V. U. 45, it is euacted that :

, .i\
'J^'i'e following paragrarih is added to article

I .32 ot tlie Uivil Code of Lower Canada :

" Motwithstanding that which precedes, any
"arty to a suit may give testimony on his own
pehalfm every matter of a com aereial nature ; but
his credibility may be all'ected thereby."

2. The following claiuos are added to article 251
of the Code of Civil Procedure :

" Any party to a suit may give testimony on
Ins owu belulf ia .-very matter of a commercial
nature, and, iu such case, be examined, crosa-
exaraiued, and treated .is any other witness.
" He may also bo .subpoened and treated as a

witue,s.s by the opposite party, anil, in such latter
case, his answers may be used as a commeuceraeut
of proof in writing.
" The default by a party to tender his own

evidence can not be coustriied against him."
8. This act shall not atlent coses poudina at the

time of its sanction.
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jn damages, if it appears from the evidence
adduced that the conduct of the Defendant
was such as to give the Plaintiff reasonable
cause to beheve that he intended to marrv
her. Chapman v. Scott, 31 L. C. J. 327 S G'
R., and art. 170 m/; o, 1887. ' " "

XXXI. Of Value op Assets.

159. In order to determine, for the wind
ing up of a partnorship, the fair cash value
of an asset of indefinite value, such as a
phosphate mine, the Court will have regard
to the estimate set upon it by persons ex-
perienced in the purchase and sale ofmines
rather than to the opinion of witnesses who,
assign a speculative value to the property •

'

and the fact that the mine could not be
worked at a profit may also be properlv
taken into consideration. Jones et al. Ap-
pellants, & Powell, Respondent, M. L R 1

Q. B.499,and8L. N.41],1885.

XXXI. .^AROLE,

1 60. Preuve testimoniale est inadmissible
pour etabhr le consentement du voisin a
1 erection et au piacement d'un mur mi-

Q ^''"/uof
^^''^ * McShane, 29 L. O. j. 55

o. O. 1884.

161. A sale of movables made by a trader
IS a commercial tale which may be proved
by^ paro^e.^^ffa5,«o« & Brissetie, 14 R. L.

162. A tender of rent, not being a com-
mercial matter, canuot be proved by paiol
evidence. Macfarlaney. Mcintosh, M. L.
R. 1. S. C. 457 and 8 L. N. 347, 1885.
163 D'apr^s notro droit, le cheque ou

mandat a ordre est un effet de commerce,
surtout s il est signe ;)ar un commercat,t, et
le paiement peut en etre prouve par teaioin

In'Tn'"'*' '''if
^'^ ^*""'"« reclamee excede

208S??7885
* T4treault, 29 L.C.J.

hrinl.^
'""'^ of movables, by a trader,

.&f - T'T'"' transaction under article

,y. * '^' ^' C-, may be proved by parol

q! b'Ts85
^^""^ * ^''''^'' ^2(i.^. R. 66,

165. On pout prouver, par temoin, une
reraise ouuno novation d'une creance demoms de «50, constatee parecrit. Labelle v.
Pesant, 14 R. L. 306, C. C. 1886.

166. Where a person is led by error into
signing a contract or doed,proof of the errormay be made by verbal testimony. La Cie

167. Dans I'espece il etait peruiis a Tap-
pelante de supplcdr au contrat quant k la
valeur par la pieuve du c^Mantum, mais
la preuve tostimoniale de toute convention
quant au hou ou iouvragedevaitetre fourni i

§tait illegale, en I'absenoc do convention
sur 06 point, le fait devait etre determine

par I'usage (article 1234, C. C.) O'Keefe v
Desjardins, 30 L. C. ,]., 280, Q. B. 1886.

168. Un defendfur, poursuivi pour $158.-
40, prix d'une machine a lui vendue, et qui
plaide qu'il n'a rf(;u cette machine qu'a
1 essai, et que n'en ayant pas et6 satisfait, il
a informe le vendeur d'avoir a la reprondre
tol que convenu, peut prouver son pla^doyer
par temoins. Chapin et al. v. Whitfield, M
L.R.2 8. C. 187,et9L. N.203, 1886.

169. L'on peut prouver par temoins le
paiement dediverses sommes d'argent au-
dessous de 150.00 chacune, payees a diverses
epoques quoique lo total excede U50.00

(

Mayer & .Uveitis, JI. L. K. 3 S. C. 190, et 10
|L. N. 37i, 1887.

170. A commencement of proof in writing
is necessary to prove a promise of marriage,
Cameron di Steele, 11 L. N. 234, S. C. J 887
and Art. 158 supra.

'

171. The existence of a partnership can-
not be proved by parole. Prtfontaine &.
£«n7, 13Q. L. R. 312, Q. B. 1887.

J 72. La preuve par temoins d'une datioD
en paiement d'une dette commerciale, peut
etre admise. Labrecque & Dxibois, 14 Q. L.
R. 72, Q. B. 1887.

^ ^ -

173. La preuve testimoniale d'une con-
vention verbale changeant la position et les
obligations respectives des parties, telles
quo reglees et detaillees a un ecrit, est ille-
gale. Anderson v. Battis, 15 Q. L. R. 196, et
17 R. L. 99, Q. B. 1888.

'

174. In non-commercial matters, verbal
testimony is inadmissible to extend or alter
the purport of a written receipt. Gilchrist
<k Lachaud, 14 Q. L. R. 278, S. C. J 888.

175. Verbal testimony is inadmissible to
impugn a written document for fraud, ex-
cept wheir fuch f-aurt is charged in the
making ot the document or inmediately
connected therewith, in such a manner that
the patty against whom it was practised
could not protect himself in the drawing of
the document or otherwise in writing. lb,

176. La preuve d'une oondition de garan-
tie daiiF une vente pour phis de $50 ne peut
etre faite par temoins. Tass^ v. Ouimet dit
Basiien, M. L. R. 3 Q. B. 312, 1887.

'

A l",oo^.'*''^^?/'''*^"^®'*'"'*d°i'*sible, under
Art. 1.^34, C. C, on the part of the indorser
ot a promissory note, to establish ^n agree-ment pleaded by him, th-tt he would not be
required to pay the note. Decelles v. Sa-

m^fm'*
«'•) in review, M. L. R. 4 3. C.

178. The fact that an extension of time
was given by a grocer to a customer, for the
payment of the grocer's account for goods
sold and delivered, may be pro^^ed by testi-mony, whore no writing exists which would
be contradicted by such testimony. Afr.
(rarry v. Bruce, M. L. R. 4 S. G. 363,' 1888.

179. Proof by vorbftl testimony may bemade oi the circumstances under which a
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^n

||j

person withchew his name, from the sub-
scription list of a comjiany to be foi-med
Darling & Rielle, 3U L. C. J. 2J<, Q. B. ]888.

180. line reclemation de la pait d'nnavo-
cat pour services rendus a un candidat
durant son election, telles que redaction de
circulaire*, d'annonccs dons los journaux,
pas et demarches, obteni ion dp signatures
et de votes en faveur du candidat, organiea
tion de comites et d'assemblees iiubliques,
discours, etc., e'elevant a une sommo exce-
dsnt 150.00 ne peut etre pi'ouvee par te
moins. Ethier v. Ihtrteau, M. L. E. 4, S. C
36, 1888.

181. A partnership cannot be proved as
between the alleged partners by oial evi

tiff. Lyons & Laskey.M. L. 11.5 Q, B. 5,

1889.

XXXIV. Taken in Case by Default.

188. A deposition filed in a case in Order
to obtain judgment by default, will not avail
to prove the Plaintiff's case on his contes-
tation of the opposition to judgment made
by Defendant. McLachlan v. Baxter, M. L.

K. '1 S. C:. 434 and 10 L. N. 86, 1886.

XXXV. To Contradict Witness.

189. Evidence of a ttatement or declara-
tion made by a witness subsequently to his
examination, for the | urpose of contradict-

dence unless there is a tommencenent ofj'ng o'' invalidating his testimony, is inad-
proof in writing. Jt/ci«<foe tfc i'/«Aer^07i, M, I

ni'^sible, imtil euch witness has been re-

L. R. 4 S. C. 101 and 11 L. N. 290, 1889.
j

oalled and examined i pon the point, and
182. Dans L cas de faisierevondication !

**" "l'P°'''""'*y ^'''^*' *^"^ ^*'^" furnished to

la preuve de la propriete des efiets saisis !

'^"" ?* givmg such reasons, explanation or

quelle qu'en soit la valeur peut se faire pt,r
<;-;fculpation^ as_ he may haye^ Seguin &

temoins. Boardman &: Hesken, \SK.L. 257,
8. C. E.J 889.

XXXII. Privileged Communications.' 190. Les dispositions de I'article 1234, C.

183. Communications between an insur- ^'f ^i^^ decrete que, dans aucun cas, la

ance company and their adjustei', in relation Preuve testimoniale ne peut etre admise
to an investigation concerninsra loss by fire,

j

1'°^'' contredire ou chai\ger les termes d'un
are privilegetl communications, and the i

^°''''' valablement fait, ne s'appliquent pas a

company will not bo compelled to produce '

^'^ partie examinee comme temoin, dans

Rochon, 11 I, N. 386, S.'C. 1888.

XXXVI. To Contradict a Writing.

une cause, a laquelle on peut poser touies
les questions tendant a obtenir un aveu
contradisant ou changeant les termes d'un
ecrit valablement fait. McConnell v. Millar,
14E. L. 587, S. C. 1886.

XXXVII. Witness Liable to Cri-
minate Himself.

them in a suit for the recovery of the insu:
ance for such loss. Knapp & 'Ci(>i ofLondon
Insurance Co., 29 i.. C. J. 233, and 8 L. N. 89,
S. C. 1885.

184. On no peut contraindre un avocat
entendu commc lemoin a devoiler les com-
munications il lui faites par son client, ou
les actes fa^ts par cet avocat, pour son client
en dehors du dossier, si ces communications

I

191. On application for habeas corpus
et ces actes serapportent au mandat dont il |

l>y a witness committed for refusing to give
a §te charge par le client, et.sil est constant

I

evidence .at a preliminaiy investigation
que, sans ce mandat, les communications

\

before a magistrate, a writ of certiorari may
r,'o„>.<.;^»,f .,n.. AtA f..,t„„ ,\ )' 1 .. — bo ordered to bring up the deposition con-

taining the question put to the witness, the
excuse he has given for his refusal and the
decision of the Justice thereon ; and the
statement by the witness that he may be

n'auraient pas ete faites a I'avocat et que
60S services n'auraient pas ete requis pour
les actes que Ton veut prouver. Bondy v.

Valois, 15 R. L, 63, S. C. 1887.

185. Lorsqu'un client a deja consent!,
dans une cause, a reveler les communica- subjected to prosecution for conspiracy to

tions par lui faites a son aviseur legal, il ne *^'el'ame, although he has been already con-

peut, dans une autre cause invoquer le pri
viloge consacre par I'article 275 C. P. C, et
refuser de les fairo connaitre. Black <.t

Giber ion, 16 R. L. 22, S. C. 1888.

XXXIII. SeRMENT DliCISOIRE.

186. Lorsque Ic serment decisoire est, de-
fere a une partie ((ui est (ians I'impossibilite
de I'accepter, parce qu'elle est paralysee, le

juge refusera la delation du serment. Mac
dougall v. Roy, 15 E. L. 406, S. C. 1887.

187. Where there is absolute proof of in-

juries resulting from a chemical explosion

yicted of libel, is sufficient ground for claim-
ing 2)rotection, and excuse for his refusal to
answer

; and, if committed for such refusal,
he will bf discharged on habeas corpus.
Maguire Exp., 14 Q. L. E. 359, Q. B. 1888.

EVOCATION.

I. Judgment on

.^ ^ ,
- . 192 Lorsqu'une cause a et6 6voquee de

upon Defendant's premisen, .ir.d t,h<- only la Cour de Circuit a !a Cour Superieurc, ot
witness IS dead, the suppleniPiitaty oath ! qne revocation a ^te declaree valide, par ce
may properly be administered to the Plain-

1 dtrnier tribunal, en vertu de Tarlicle 1058
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II. Right ok

193. Where a lailvvay company was ^imri

nTh.>r'/^
'^°"-'-. I'eing theUo^unt of "fenalties for n.no days, und..r a by-law of atown enacting a penalty of ten dollars peday in the event of the Company's makfn^default to erect gates at the intersec" on ofthe railway with certain streets riehf

J

m future within the meaning of St.'©
IC. C. P., were afJected, and the Defendant

m,i.dit evoke the action to theSem,
de la Ville de St-Jean, M. L. R 4 Q TK ^^l >

and 16 E. L. 690, 1888 ' ^"
'

~^^'

EXAGGERATION.

cA^vS?^^ ^^'^ Constitute Fkaud sppISALE Induced by Fraud.
"^^°' «ee

|

EXCEPTION A LA FORME- Fo«
PROCEDURE.

I

XIV. For Costb, see Costs.

I

XV. Formalities op
XVI. For Part op a Debt.
XVII. Informalities n.

see'^ACTTOK
'''"'''' °^ SuB-GuARmAN,

XIX. Notice op Sale.
XX. Op Immovables.

,

^

XXI. Powers op Guardian

loSk.^''^"''''^^""^ °^ Seizing

'

??JJ!"
^'^^'Ou^SE OF Third Parties.

Y^J*.. "°^^^ ^^ Effects Seized
AAV. Return of Writ.

BlS^^-
^'""''^ ^^'^ ^^'"E8 OP GUAR-

Jvvm ^"'"''' ^^ Seizing CREDITOR.AX VIII. Sale, under
XXIX. Second Seizure
XXX Seizure of Liquor License.
AAAI. Service of
XXXII. Suspension ok
XXXIII. Venditioni Exponas.

I. Ahandonmext ok Shizkhe.

EXCEPTION DiTLINATOIRE _
Voir PROCEDURE.

ENcly''"''''
'''' ^^°"^ «^' ««« EVID

EXCEPTION DILATORY - See
PROCEDURE.

EXECUTION.
I. Abandonment of Sei-^ure
II. Against Immovables.

vaTles"^^^'^^^
Movables and Immo-

IV. Alias Writ op
V. Bad in Part.
VI Costs op First Seizure.
VII Custody op Money Seized.
VIII. Duties op Bailiff.
IX. Dbsistement.
X. Discharge op Guardian.
Ai. Exemptions.

H,!fU *i ' "'® ><eizure the aood^

undertook that the ^ame shoukf be hekUn

oonnocled with the ,m. gjod ,Vm.„ol Tl
ceeclmgs under ihe attachment. lb.

XIII. FUT fOB

II. AG.\rxaT IjnarovABLEs.

dre ,ue qSarant" piLTe- '"e't oTf^-t Zi"

5 I

,1,
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du defendeur, rapportable a la Cour Supe-
rieure, la juridiction de ia Cour de Circuit

est epuisee, et toutes les procedures subee-

quentes relatives a I'execution sont de la

juridiction de la Cour Superieure. Potvin

V. TruchoH, 10 L. N. 305, S. C. 1887.

198. En consfquence une opposition afin '

d'annuler la saisie iinniobiliere doit etre

adressee a la Cour Superieure, et I'affidavit

accompagnant celte opposition ne doit pas

etre aasernienteo devant le greffier de la

Cour de Circuit. (C. P. C. art. 1088—S. K.

B. C. 8. s. 203-206). lb.

199. Malgre In subdivision d'un immeuble
en lots ofticiels, pour les fins du cadastre

Beulement, il pouira etre permis de le sai-

sir comme un seul lot, si cet immeuble ne
constitue qu'une seule exploitation. Tur-

cotie V. LionaU, 18 II. L. 660, S. C. 1890.

III. Against Movables and Immov-
ables,

200. Dans les causes en Cour de Circuit

on ne peut faire t,aisir les meubles et les im-

meubles du defendeur en meme temps, et

sur opposition afin d'annuler telle saisie

sera declaree nullo pour le tout. Bouchard
V. Audet, 10 L. N. 230 S. C. 1882,

IV. Alias Wkit OK

201. When after a sale upon an execution
the money levied has been returned into

Court upon an opposition ajin de conserver,

alleging the insolvency of the Defendant,
° the Plaintitr cannot obtain the issue of an
alias writ to sell other property of the De-
fendant, but must wait until distribution of

the amount already levied. Bury & Samuels,
29 L. C. J. 187, Q. B. 1885.

V. Bad in Part.

202. An execution bad for part is bad for

the whole : and so where an execution
issued for debt, interest and costs, and it

appeared that the costs had not been regu-

larly taxed, the execution was annulled on
opposition afin d'annuler. Scottv. McCaffrey
et vir, In Review, M. L. II. 5 S. C. 202, 'l888.

VI. Costs op First Seizure have a
Preference over those op Second
THOUGH the Sale takes Place under
Second.

203. Held, reversing the judgment of the
Court below, that the coots incurred by the
first seizing party are privileged over those

of a second and that such privilege extends
to all useful costs incurred by such first

seizing party in bringing the goods and
effects of the debtor to sale. Lacoste d;

Livingston, 33 L. C. J. 67, S. C. R. 1887.

VFI, (Jirt^Tonr ob'Monky Sktzko,

204. A voluntary guardian petitioned to

have a amn of current money which was

among the articles seized, placed under his

guardianship by the bailiff,who was retaining
it. The latter refused, citing 564 C. C. P. :

" If current money is seized, mention of its

kind and quantity must be made in the
inventory, and the sherifi' must return it

with the moneys levied." The petitioner
submitted that this was a command to seiz-

ing officers to retain in their own possession,

till return of the warrant of execution, any
current moneys seized Contra, the word
"must" in Art. 564 is "imperative," not
" facultative," therefore the bailiff is obliged
to hold the currency until he returns the
other moneys levied. The Court held the
latter view, and thus interpreting articles

564 and 601, dismissed the petitic Leclerc
V. Sauvi, 1 1 L. N. 363, S. C. 1888.

VIII. Duties of Bailiff.

205. Un bref de saisie-ex^cution doit etre
fait rapportable a une date fixe. (C. P. C. art.

545). Kennedy v. Danford, 12 L. K. 244,
Mag. Ct. 1889."

206. Un huissier n'a pas le droit de faire

une saisie avec un bref d'execution adresse
a un autre huissier. lb.

207. Apres le renvoi d'une premiere op-
po«ition, rhuissier a qui le bref est adresse,

n'a pas le droit de donner avis de piano au
defendeur et gardien qu'il allait vendre les

effets saisis. lb.

208. L'huissier auquel le bref d'execution
a ete adresse, n'a aucun droit de vendre les

effets saisis par un autre huissier, et n'a

pas d'autorite pour ordonner au gardien de
lui livrer les effets saisis. lb.

IX. Desistement.

209. Lorsque, du consentement des pro-

cureurs d'un opposant, a une saisie mobi-
liere et immobiliere, I'opposition n'est pas
rapportee, et que les procureurs de I'oppo-

sant refoivent leurs frais, sur I'opposition, a
condition que le demandeur produise un
desistement de I'execution prise par lui, ce
dernier peut faire emaner un nouveau bref
d'execution sans qu'il soit necessairo, pour
lui, d'obtenir un jugement, sui' son desiste-

ment. Charby & Charby, 17 K. L. 374, S. C.

R. 1889.

X. Discharge of Guardian.

210. Le gardien n'est pas, depuis la mise
en force du (^ode de Procedure, decharge a
rexpiration d'un an apres la saisie-execu-

;

tion. Semble, que cette saisie est perimec

I

deux mois apri^s la decision des oppositions
' qui I'ont suspendue. Lepage v. Garon, I

!

Q. L. R. 370, S. C. R. 1885.

I

211. Un gardien nomme a uno saisie de

i

meubles est decharge de plein droit, si on a

I

iaisse s'ecouler un an depuis sa nomination,

I

sans qu'il fut continue, comme tel, par une
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ordonnance du iuge.

L. 633, S. C. 1886.

XI.
TION.

Bea V. Merrill, 14 R. i tractee des avant la promulgation de cette

j

loi. Surprenant & Spooner, 1,3 R. L. 421,
Exemptions, see COMl^ENSA- 1

^" ^' '^^*'

(!)•
I

213. Le locataire ne pent renonoer au
oi.) T.. !-<• 7 I

P''ivilege confere par rariicle 556 du O P f212. Le defen<leu.-.orpo.ant a droit d'a-
i
relativement aux meubles deckrls imai'sUvoir mam-levee de la .aisie pratiquee sur sables par la loi. Et la clause du bailnlr'des animaux et eff« s e.v.mptes de la saisie laquelle le preneur a.riit rononS a ?^1 nW

IVt 5 6 du cf'A It;

amendant le io de vilige doit Ire declare; nXcoUae con-"art. .%b du O. P. C., bien que la dette pour n-aire a I'ordre public. Brodeur <t To««.olaquelle le defendeur est saisi ait ete con-
,

30 L. C. J. 2, et 14 R. L. 253 CO. 1885.
'

(1) The following statutory amendment, liave Luflt IffpS-f
•'^^ '?°-.*^"'' "^ P°'"'« P^

!en made since iR. promulgation of the Revised '

i- . L« f •
"J"' '^"'ve'it etre, en vertu de

atutes. i
1 art. 000,

been
Statutes

,. ] The following paragraph is added after tlie

'^L
articles exempt from .seizur,- under article

1745 of the Revised .Statutes of the Province of
Quebec.
" 7. The building materials intended to be em-

ployed ni the construction of.i dwelling house,
bam, stable aud otlier buildings necessary- for 1-he
improvement and cultivation of his land '

2. Figure " 7 " is added after the /igures, "3, 4.
5 and 6 in the latter part of the «:ne article
which commences witli the word " nevertlieless "

3. Paragraphs 7 and 8 of article 5917 of the said

.y^J^'L^''?'^'''?
Pf" ffplaced by the following:

'7. Fuel and food sufficient for the debtor and
his family tor three months

;

" 8. One span of plough liorses or a yoke of oxen,
one cow two pigs, fourHieep, the wool from such
sheep, the cloth manufactured from such wool and
the hay and other fodder intended for feeding the
said animals

;
further, the following agiicuftural

implemen.8 or utensils; one ploiigl ° oSe harrow,
one working sleigh, one tumbril, one hay cart with
Its wheels, all harness necessary and intended for
farming purooses.

4 Paragraph 6 of article 5918 of the said Revised
Statutes IS replaced by the following •

•' 6. All vessels, boats, and other fishin.r craft,
tackle, nets, seines, linas or other Kshing apparatus
and provisions belonging to any fisherman, and
necessary for his subsistence aud that of his familv
or tor his fashing operations.
Such effects may, however, bo seized and sold for

their purchase price, but not between the first dav
of May aud the hrst day of November.

Alimentary allowances and things given as

.w "d^bt's""^
^

"
^^ ^^^''^'^ ""'^ *°''* for al'ment-

5. This Jt shall come into force on the day of
Its sanction, Q. 52 Vic, Cap. 50.

^

,
laisses au debiteur a son choix

lEt cet art. 556, tel qu'amende, s'applique
U.US81 bien aux saisie.s qui ont lieu pour le
recouvreinent d'une dette anterieure a oet
article que pour les dettes posterieures.

I f'irZ' tl''"'''
^^- L- «• 2 S- 0. 367, et 10

I

Li. j.\ . a, 1 880.

;

215. Par Particle 556 du Cjde de Proce-
,

dure Civile les outlls et instruments ordi-

I

uaireinent employes pour le metier du debi-
I

teur ne sont pas declares insaisiasables,
1

mais que le dit article declare seulement
I

qu lis devront Hre laisses au debiteur a soa
;

choix. Boss V. Lemimx, M. L. R 2 .S P
!

272, et 9 L. X. 3,58, 18«6.
^•

216. Le debiteur doit faire ce choix lora
do la saisie, et que s'il ne le fiit pas, I'liuis-
sier peut et doit saisir la totalite des elfets
m-nns caux expressement declares in^aisia-
sables. lb.

217. Si subsequemment le debiteur veut
exercer son droit, il devra le faire a ses
frais. lb.

218. Layentedesetfets declares insaisia-
.'ables par la loi est illegale. qu,and memo il
n y aurait eu avant la vente auoune opposi-
tion ou intervention. Lemoine & Giroiix
9 L. N. 147, C. C. 1886.

'

Bi"- ;-if
®''® ^'*^ ''^" execution against the

Plaintiff for costs, fie opposed the sale of a
sewing machine, alleging that it had been
brought :nto the " menage - by his wife, and
served d gagiier la vie commune. The proof
shewed that it belonged to the wife before

„.!•. Paragi^pb 6 of article 55G of the Co,te of ' !u'*';'''*^''' ,
'^*""° commune en biens, and

Uvil Procedure, as contiined in article 5917 of the I

p^*^ ^™''" ^'^^ got work to do for manu-

by the following :

'
' '^^""" »>« i- placed

{

machine was not a "tool, implement or
"8, One span of plough horses ora vokeof oxen. !

°,.^ chattel ordinarily used by Defendant

vphiir'''' ."If f™"""' ^«^'«'« ''"»'' one wint.^ '? '"-^ ''"^''^e/ that of a stone cutter, within

for e !n,i2 hf r'"*ff ."'"^ ^^ " «"^"''- -^'^ '"river
t^« meaning of Art. 556 G. C. P., and at

^,Jf^h/ '"8 11''''''''^^ "''' ''°^^' t^^<^ !"?«. four ^

"*e amendment to this article exemnti, I
^^^^^S^t;:r^'^:Z^, ^ewmg machine was not passed rtiridi^
fruin such wool, aud thi hay aiidthe Z^^^^^^^^ V//°H'"f/,"

'^'^'1'''" '^'^'^ ''«'^" ««"''«'''
tended tor feeding the said animals

; furth.er the
I T, 1 "^^^5 '''^''"«'' '^^^'^ amendmeiitof 1836

following agricultural tools and implements ! one ' 1^"^""^ ''P?^^' ^^"^ ^'"^ "^ '^''"'"J v'iew mustplough, one hariow^oue working .sleigh, one turn- :

>?« t'''*«n of the article 556. and !l...i', tliern,DHi, ur.e :;T-,-~cart witli lU iviieeis, and ail hainp.sH i

'**'** ih" opposition wonlH hp i,)ii;,.»n;„ i
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'^r^^^J^'i-J-i^^
Aamiieh, Respondent, M. L. R. I O B 4Sfi
et 8L.N. 394, 1885.

^ '''

XII. Fiat FOR

2J0. Une erreiir clericals dans un fiat
I>our aaisie-execution, n'entraine pas la nul-
lite da la saisie. Latour & Champagne, 19

due, refers to salary not earned at the time
of seizure, and does not exempt such portionof the month's or week's salary as has been
actually earned at the time the attachment
IS served, though not exigible by the Detendant from the garnishee until the end

den, 9 L. N. 223, C. C. 1886. ...r u« .a saisie. ja
221. II n'y a pas lieu a I'exception accor-

^- ^ ^^'^> ^- ^- 1889-
dee par I'art. 556 par. 5 C. P. C, lorsque le ^
saisie ne fait pas de culture suffisanto nour 1

^- ^""'*malities of
justifier la qualification de cultivateur Etdans lespece, une opposition a la saisiedun cheval par le proprietaire-saisi, un
huissier accessoirement cultivateur, sera

222. L'usufruit entier des deux conjointsne peut etre saisi et vendu attendu r,ue
telle saisie et vente affecteraient les droitsdu conjoint nontenu a la dette, et par con-sequent

1 n'e.tloisible de sais.r ni la partdu defendeur, ni 1 usufruit en entier. Bodard& AnctU, 1 3 Q. L. R. 67, Q. B. 1 886.

rJ?l ^T iP'""-^
accordee ccnme repa-

ration civile d'une injure personnelle, est. dosa nature, insaisissable. Maurice & Des-
rosters, 29 L. C. J. 58, S. C. 1887.

s«hilt" ^^«„V'°''""''V*'/.'^
^*'^"'*' «°nt in^aisis-

1887
^'

' '" ^- N. 331, C. C.

... the
iiury, Appellant, and

^:^^^ •r"^^ P""-: .teni'' hctel est in-

C. C. 1889

226. Un magistrat de district ne tombepas sous le coup des dispositions du Statutde Quebec de 1875, 38 Vic ch \<> /^Jw*
Refondus de QueUc art 6^ d clamnt
eaisissablelesalaired.' tout employTrns
la province de Quebec, dans les projor ion

nTr5l7,^!'c!"it 18^^'"'^^^ ^- ^-^^-'

227. Des dommages accordes en repara-
tion de blessures corporelles et pour soinsmedicaux, pertes de temps, etc.,ne sontZ
a'c!T889.''

'''''''* ^^""^' '8R L 1^8^

^i^f;-"^^'"'' -'^^•1 ^^'^"^ages accordes pourdes mjiires ecrites sont saisissables et su-jette a la compensation comme tout autre

igT^ffi /jj;'7
'"'"*"^' * ^''''""'*' '^ ^^- ^•

-31. En principe, les officiprs de justice
sont presumes avoir obei aux prescriptions
ce la loi, et on ne peut induire du silencea un proces-verbal de saisie-execution (,uimentionne la saisie d'un poele, qu'il n'en apas ete laisse un autre au debiteur. Sexton

Nso'mT'^' ^' ""' ^^' "' '^^ ^- '^'^' ®* '^ ^•

232. L'interpellation au debiteur saisi de
Signer le prores-verbal ne constitue pas uneormahte siiustantielle dont le defaut en-
traine la nuUite de la saisie, 76.

XVI. Fou Part ok a Debt.

233. Lorsqu'un defendeur reconnait, dansune opposition, qu'il doit une partie de la
aette, on seulement les frais, le demandeur
peut obtenir du tribunal un ordre enjoi-
gnant a I'huissier de proceder a la vente
pour a partie du jugement admire sans

saisissable. Berlin y. TMroux, 17 R L 4()" ^„l^"'i''«
""«*^j«i«'«"s"rl'oppositioni

C. C. 1889. ' ^" ^- -*^' Blanchardic Canadian Fire Ins. Co. 30 L
'C.J. 165, Q.B. 1886.

^"., w u.

XVII. Informalities in

OF Oppositions afin
XII. Effect

DE conservek.

«/th»
^^'•" *" i"''«™«"t creditor has caused theseizuieand sale of a por.ion of theDefendant's effects, sufficient U, cover h sclaim as stated in the writ of execution, hecannot subsequently, upon a n,-re ah^ga

t)On that thf> I>afu«,l„„f ;_ : i_
''^K*

-34. 11 y a une errenr auffiaamment gravepour faire maintenir une opposition nPn
uannuler a une saisieexfcuti.m d'un im-meuble, lorsque les annonces du sherif pour
la vente ju.liciaire de cet immeuble le de-
cretent comme ayant 108 acres de super-
hcie, tandis qu'en realite il y en a 195.
t^xchange hank v. Lauzon, M. L, R 3 S C
!44et 10 L.N. 301,1887.

• ^ a. o.

235. Toutefois lorsque le saisi a ou con-
naissance de cette irregularite d^s le com-
mencement, n'en a pas averti le sherif entemps utile, alors qu'il pouvaitle faire.mais.
au contraire, a attendu a la veille de lavente pour faire une opposition, 11 devra
payer les frais <lo la saisie et de I'opposition
jusqu ft la <late de la conte.station do cette
derniere par le saiaissant. lb.

T -i^,^-
^«/'^' 'l^eversingthe decision of Gill,

J., M. L. R. 2 S C. 1 1), that a judicial sale ofmovables may be set aside for irregularitiesm the proceedings as well as for fraud and
collusion

;
and where a piano not the pro-

perty of Dofondant was seized and sold astion that the Defei^danV rnS.rT rr^ •
^'^"'''^"' was s'eized andsold'as

that oppositions a/in de c^J^^iSb . it'vafue^an 1 Z^'
*"''"' '"-f-««ant part of

hied by other creditors, obtain ^n nJd- ;^^"
I 'f l*"-,

®' *"^ ^^"^ ''.'""^'' had no knowledge
au <u,a. writ of execution, for the pul^ose

| the;^was^o'^iS^aS'^.^CSt*S
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nrrh.T'j^
purchased the piano, it was

XIX. K >'.ICE OPiJALK.

237. Dans una saisie-execution, les avisdevente et les annonces qui contiennen unnumero qu. n'est pas le veritable numero.l
domicile ou place daff'.i.e de la part edefenderesse sont irreguliers, et une oppo
sition basee sur ce motif sera maintonuemai8 une telle rreguiar.te n'entraine p^ la

feXECUTION.

XX. Ok Immovables.

wh?h«S? * ™^''^ chirographary creditor

thH ifff 1.''" «PP««ition in the hands ofthe sheriff becomes purchaser of the im-movable sold, he is not entitle! to.eta nthe purchase money to the extent of h sckim. Article 688, C. C. P., referring only tothe seizing creditor and to hypothecary

^mth. adjudicatatr^, M. L. R. 4 S. C. 180,

':XI. Power of Guardian-.

_
2o9. Un gardien volontaire est recevableareclamerpar voie de saisie-revendicltion

la L"^T-'" f
"ff^t^-^i^ ^o"« sa ga": e°e enla possession du .aisi, sans qu'il soit nec-^"

'

s^ired'alleguer dans I'afHdavit des crP^Ues
^'enlevement etde soustraction. HtS& Dupaul, 15 R. L. 564, Q. B. 1887.

240. Et les frais d'une intervention faitepar un tiers qu. reclame des droits sutseffets revendiques ne peuvent etre A lacharge du gardien, si, lo.^ .le I'emanation d^la saisie-revendication, les effets dont cedermer avait k garde etaient sous sSe, etlie gardien ne conteste pas les droits deI'lnterveiiant. lb.

pi?er!^"
*^^'^'''™'ation op Seizing Of-

241 Un sherif qui, avant d'etre nomm^s noccupe, comme Pun des avocats dans une
.

cause, mais qui a ete nomme sherif avanUejugement final, sur la cause, et qu avTt cljugement, a transports, a sonls oci^ ousses honoraires, dans ckte cause, e^nsd'au res, peut executer lui-meme ce iutement par la saisie des meubles et ilmeu."We. du detendeur, et il ne doit pa^X
nrL.^4fffg:^S9^-^^*S^

350

nhii^^fl"
""* ''"'' *''''''« seizure of mov.ables, the proper recourse of a third oTtv

XXIV. Removal of Effects Seized

Oh que le deiendeur refuse Ha u„ i •

remettre. Dupaul v. WhS etVf ;

'

intervenant, M. L. R 1 S ptsV i^^f'li:'

.-'44. Un tiers qui intervient dans cettpsaisie revendication pour reclamer L f.-

,

pnete de cert.ins effets n'a Sv ^
'^'''

MVais contra le demandeur quradmeTsonintervention excepte quant aux fSsedTendeurdevra payer les frais de Tinterven'tionet^les mtervenants ceux do'contS

XXV. Return OF Writ of

tnct de Montreal, aucun delai n'est fiii

et suspendus comme susdit, est frivole «/vexatoire et sera rejetee sur 'simple motion

248. U suspension, pendant plus de denvmois, des procedures sur une saisL e^T/o^,tion, dans le but de permettreau Kdeur
rien le'^M- "^^ '^'^'^^^^t-. n'affecte enlen le bref d'execution et n'a nas PofW a1

DiS^^"
^'**"''^ ^''^ ^'^'^'fi« ^^ Gvxn.

249. La garde des effets saisis en vprf,.d un mandat de juge de paix apmrtrent el

que
1 officier saisissant en aurait confil ugartle a un tiers. St. Laurentv <Jf r^ ?
- — — — ;

• '-. Iv. iboj.
250. Un interdtt pour ivroznerio n« n»,.»
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XXVII. Rights OF Seizing Creditor.

253. [x)rsqu'un tiers enl^ve une chose qui
est sous saisie, <ie maniSre a en onipgclier
la vente judiciaire, le demanflour saisissant
adroit d'action contre lui pour le faire con-
damner 4 remettre I'objet au gardien ou a
en payer la valeur. Savage <& The Singer
Manufacturing Co., 9 L. N.203, C. C. 1886.

XXVIII. Sale under, see DAMAGES.
254. Upon an execution, the sale cannot

proceed for an amount greater than that
necessary to satisfy the writ. Burii & Sa-
muels, 29 L. C. J. 187, Q. B. 1885. '

255. Upon a sale of shares of a joint-stock
company, the bailiff has no right to sell a
greater number of shares than are necessary
to satisfy the judgment and the consent of
the Defendant, an insolvent, would not have
the effect of ' ndering such a sale valid.
O'Halloran & narlow, 29 L. C. J. 218, S. C.
1885.

256. Where a number of shares ofrailway
stock were seized and advertised to be sold
in one lot, and neither the Defendants nor
any one interested in the sale requested the
sheriff to sell the shares separately, and it

did not appear that there was any intention
to defraud, or that any loss had been sus-
tained in conequence of the shares being
sold in one lot, buf., on the contrary, that
such mode of sale was advantageous to the
creditors, the sale was held good and valid,
although the amount realized thereby was
iar in excess of the judgment debt for which
the property was taken in execution. Morris
& Connecticut & Passumpsic Rivers R. R.
Co., M. L. R. 2 Q. B. 303, and 9 L. N. 405,
1886.

257. Le locateur ne peut plus s'opposer a
la saisie et vente des meubles affectesa son
gage. Damien v. Demers, 10 L. N. 179, C.
C. 1887.

258. Une saisiegagerie n'est pas une sai-

sieexecution et le demandeur sur saisie-

gagerie ne peut empecher la vente a la

poursuite d'un second saisissant qui pro-
cede par saisie-execution. lb.

259. Under b. writ oifieri facias de bonis
et de terris, the sheriff' ought to advertise
the sale of the immovables i^eized only
after the movables have been discussed.
Union Bank of Lower Canada v. Dawson,
11 Q. L.Ii. 131. S. C, R. 1885.

260. The advertising of the sale of the
immovables is proceeding to their sale
within the meaning ofthe prohibition clause
of article 554 of the Code of Civil Procedure.
lb.

XXIX. Second Seizure.

261. Le gardien a une premiere saisie de
moubles ne peut pas demander !a, mis* a
n^ant d'une seconde saisie des memes meu-
bles ou un autre gardien a et6 appointe ; il

ne peut que demander sa dScharge ou aa
substitution au second gardien. Lefebvre &
Bacon, 11 Q. R. L. 28, S. C. R. 1885.

262. The proprietor of a stable for hire
cannot seize and sell for the price of board
and storage out of the hands of the guar-
dian a horse and carriage, placed there for
safe keeping until the decision of the Court,
and if he does so he will be liable in dam-
ages. Morris & Miller, 1 4 R. L. 609, S. C. R.
1886.

263. Dans le but de supplanter un crean-
cier premier saisissant, il n'est pas permis
sur une seconde saisie des memes effets,
d'annoncer pour huit heures du matin la
vente sur cette seconde saisie quand celle
sur la premiere avait ete fixee pour dix heu-
res. Larin l\, Gareau, 9 L. N. 211 C. C.
1886.

'

264. En ce cas, le premier saisissant qui
a fait diligence dans ses procedes, est bion
fonde il attaquer, par opposition afin d'an-
nuler, la seconde saisie, commo faito en
fraude de ses droits, et a en demander I'an-
nulation. lb.

XXX. Seizure of Liquor License.

265. Une licence pour vendre des bois-
sons enivrantes, n'etant que la preuve ecrite
d'un droit confie a une personne par I'auto-
rite competente, et la loi ayant pourvu a un
mode special de transporter le droit lui-

meme, le creancier ne peut la saisir en
execution d'un jugenient, comme il pput le
faire pour les titres mentionnes aux articles
557 et 565 du Code de Procedure Civile.
Van de Vliet it Feniou, M. L. R. I S. €.216.
et 8 L. N. 133, 1885.

'

XXXI. Skrvice of

266. Le bref d'assignation doit etre ex(V
cute par I'huissior suijuel il f-st, adresse
et un huissier du district I'oa ce bref
eman'i ne peut executer ce- bref s'il est
adresse a aucun des huissiers du district ou
il doit etre execute. (Art. 4S C. P. C.) Lafor-
ce & Landry, 19 R. L. 259, S. C. 1890.

XXXII. Suspension of, nee REVI-
SION.

267. The aursis granted in this cause to
stop the proceedings, does not apply to the
costs of the Supreme Court and if, during
the pendency of an appeal, the return day
of a writ oifierifacias arrives, the Plaintiff
can subsequently, upon the rejection of t'\e
appeal, ia.kQ ^venditioni exponas in pursua
ce of such (seemingly) exhausted^erj/acia

,

and need not proceed by alias fieri facias.
Union Bank of Lower Canada & Dawson,
11 Q. L.R. 329, S. C. R. ixs*^1885.

268. Un juge en chambre a le pouvoir de
_.„ -!..« I' ' i; •:. . .3U3Dendre l'f^xcc*'t.i"Yi =?n jiigement, per:

aant un temps hmite, pour permettre, pour
des raisons qu'il apprScie, a la partie con-
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Me REVI-

damnee do s'adresL • ..u C'onsoil Prive, pour
appeler du jugement rendu par la cour do
dernier rescort. Oilman v. Gilbert, 17 R. L.

48, S. C. 1889.

269. La saisie-nrret aux mains d'un debitour
n'empeche pas son creancier de pratiquer,
contre lui, une saisie-ex^cution, et pour ho
soustraire a cette execution, il doit offrir le
montant du k son creancier, et le doposer
en cour. Francis v. CUment, 17 R. L. 386.
S.C.I 889.

'

XXXril. Venditioni Exi'onas.

270. Where the sale, under a writ ofJieri
facias de bonis et de terris, has not taken
place on account of an appeal to the Su-
preme Court, followed by the giving of secu-
rity and by the judge's orler to stay pro-
ceedings, the Plaintiff is not entitU'd to a
venditioni exponas, but must proceed by
means of an alias writ ofJieri facias. Union
Rank of Loxoer Canada & Dawson, 1 1 O. L.
R. 131, S.O. R. 1885.

271. Un bief de venditioni exponas ne
pent, dans tous les cas, emaiier qu'avec la
peimission et sur I'ordre d un tribunal et
non sous I'autorite seule du protonotaire,
dans I'exercice de ses fonctions miiiisteriel-
les. Bissonnetle v. Laurent, 15 R. L. 44. Q
B. 1886. '

*

272. Un brefde venditioni exponas emane
sans I'autorisation proalable de la cour ou du
juge est nul. Trust & Loan Co. v. Mon-
bleau <fc Brosseau, oppt.jK. L. R. 3 S. C. 135
et 10 L. N. 274, 1887.

273. Un bref de venditioni exponas de
terris, emane par le protonotaire sans I'or-

dre du tribunal ou d'un juge, est nul, et
I'adjudicataire pourra obtenir, pour cette
raison, la nuUite du decret, en reponse a
une demande pour folle-enchere. La Cie
de I'ret et Bdpat de Montreal v. Monhleau,
16 R. L. 14, and 32 L. C. J. 73, S. C. 1888.

274. Lorsque la nuUite d'un bref de ven-
ditioni exponas est aiusi declaree, et, par
suite, le dectet annnle, cette nuUite s'ap-
plique a tous les brefs qui ont ete notes
comme opposition afin de conserver au pre-
mier bref. lb. !

EXECUTOES.
I. Account of
II. Appointsibnt of
III. Duties of
IV. Liability of
V. Powers of
VI. Removal of

I. Account ok

„,.., ...^-or fi v^aiats-iitary CXCCGCO. har-
been discharged by a deed signed ' v all
the legatees, an action against him piayin<:
for an account, brought by one of the lega-

tees who joined in the di charge, and
without asking that the discharge bo set
aside, will be dismissed. Newton & Scale,
M. L. R. 4Q. B. 1.58, 1887.

II. AI'I'OINTMENT of

276. Lorsque, dans un testament qui a
regu son execution par la mort du testateur
avant la mise en force du Code Civil, le tes-
tateur a exprime la volontc- que I'execution
du testament fut continuee jusqu'ii I'arrivee
d'un evenement determme, et quo les exe-
cuteurs sont morts sans se donner les suc-
cesseurs que le testateur les avait charges de
nommer, le tribunal, ou le juge, peuvent, en
vertu de- pouvoirs que leur en confere I'ar-

tide 924 du Code Civil, etsan-. donner (i cat
article un effet retroaotif, nommer un exe-
cuteur pour continuer I'execution du testa-
ment. Chouinard v. Chouinard, 13 Q. L. R.
275, S. C. 1886.

III. Duties OF

277. Les executeurs tostamentaires seuls,
et non les legataires universels, sont tonus et
ont le droit de fournir une reddition de
coiiipte a (les locatairos a titrc universel.
(C. C, arts. 891, 918 par. 3e.) Tachi & Ta-
che. 14R. L. 257, Q. B. 1886.

278. Les heritiers ou legataires ne peuvent
pas, apres plusieurs annees, se plaindre du
fait que I'executeur testamentHire n'a pas
fait un inventaire suivant la loi, mais s'est
contente d'un et;it des biens sous seing
prive, fait par le testateur lui-meii)e quel-
que temps avant sa mort, et ce fait n'est pas
une raison pour demander la destitution de
I'executeur. Howard v. Yule, M. L. R. 4 S.
C. 454, 1S8I.

IV. LlAHILITY OF

279. Executors are personally liable for
libels published by them in that quality.
Rielle & Renning, M. L. R. 4 S. C. 219, and
11 L. N. 416, 1888. (1)

280. Under Art. 913 C. C. an executor has
no power to substitute another person for
himself, but merely to appoint an attorney
for determinate acts. Gemley v. Low, M.L.R
4 S. C. 92, 1888.

'

281. The appointment by an executrix
of a salaried agent to collect and invest the
moneys of the f state and to handle the
funds, was a delegation of the powers of the
executrix prohibited by Art. 913 C. C. and
not the mere appointment of an attorney
for determinate acts. 76.

282. The executrix could not escape liabi-
lity for the misappropriations committed
by her agent, by simply establishing that
such agent was not notoriously unfit at

I

the time oi his appointment ; and the im-
j

munity granted to the mandator empower-

I
(I) Confirmed iu Appeal, M. L. K. 6, Q. B. 365.
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rwiii

ed to substitulo under Art. 1711 C.C does

.".tS 'T' '"- ^' '^ tes.a„.Vnt;

283. Whon a to8tanient(iry exocutrix cm- iploys an agent as attorney, she is houn.lToHupemse h.B management of ,ho Ztters
'

entruste.! lo Inm, and to t«ko all <h e orecaution and securities. Jb.
'

hJf'^' !'\ *''® T'-esent rase the executrixhad acted care esnly and without due precaution in making cheques payable to heragent instead of to the I.crrovvers on heproposed niortgflgos,andin signi.-g dee «wUiout Kifhcien.ly examining their cS

V. Powers OK

infhffle^M.l^''"'"'*'
»'°*^^'"' *'*' «" executornclude the engagement of clerks to keenthe books of the estate, and to carry on iti

aflairs, and such general powers n.« „!!f
restricted by the rtci tha! tiie el^u o",. LIreceived a legacy under the will ; unless itbe apparent from the terms ofthe es amenthat tte legacy was intended as compens"

J-i y. L. R. 168, Q. B. and S L. N. 1(), 1884

tokeeJt.' '/ '#yeJ '^y an executorlo Keep the . -f.^k., of the estate went on for

S h^ ^^^: ' '-Vt^f entered the amount I

thftfcr«t««(
'''''^' "" a"l"i«scence in

|tnac rate oi :,..;:, ...oration. lb.
'

r>lZ>uit!'^' "if"'
"""^ ."'^ prescription ap-

art. 2260 § 6, and not tliat of art. 22 II, § 3

288. En droit I'executeur testamentaireest saisi comme d^positaire legairpoui les

iZit ^ !f
^?"t'«" du testament les biens

r„dilue?in''
BUcce8.sion, et il peut en reyendiquer la possession meme conti-e I'ho

ntier et le legataire (art. 918, cfcOEt dantles circonstances de I'esp^ce I'ixSu eurpouvaitenleverau tuteur des h^HM.'s n^neurs la possession du mobilier de la di

''

1886.
' ^- ^' ^- ^- ''•^' ^- «•

,.„!f^'
^'^fecuteur testamentaire est saisicomme d^pos.taire legal pour les fins del'ex6cution du testament des biens meublesde la succession, et peut en revendiquor lapossession meme contr. I'hlritier et le iLa^taire, a la charge de rendre compte lorsoue

868 tonct^ns ont cesse. Kerry v.VaXque des Marchands, 32 L. C. J. ftj S C
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I ne peut cs-qualit^ contracter des dettes A
leiir I'gaid. Arbec v. Lamarre, M. L. It 4

]/. 5S.'*c!
!'^'JJj^,/'°"fi"'"^'' in Review, M. L.

21)2. Ni I'execut.nir testamentaire, ni lo
curateur a la substitution n'ont on loi aucun

I
pouvoir d hypoth^quer le^ immeubles d'ui o
substitution, et ni la Cour, ni le juge, ni Je
piotonotaire, meme sur I'avis du conseil de
lamille, ne peuvciit les y Hutoriser : le crev6
^eul a le droit de les hypotbdquor Lujet aux
droits des appelos. lb.

VI. HKMOVAI, OK

Wod?"
^ne banque autoris^e a recevoir desdepots n'est pas tenuede veiller a I'execu

tiond'a,.cunfidei.commis formel ou Impl"cite auxquels ces depots sont assuiettis •

le re^u fourni par la po.sonne quTH dtoitconstitue une quittance valable 76.
291, L'es^euiour testamentaire n'a nas lasaisme m I'administration des immeubtes et

-J3. Lanullite <. la nomination par jus-
tice d un ex^cuteiir testamentaire, I'^chean-
ce du temps fix^ pour la durfe de ses lou-
voirs, et sa mauvaise administration, ne sont
pas des moyens incompatibles, et ils peuvent
etre tons les trois joints dans une action
pour sa destitution etsa d^possession. Choui-nard ic Chouinard, 13 Q. L. R. 275. S. C.
i aoO.

294. Des prets amplements gaiantis faits
1 un a un des legataires en usufruit, pour

'
lui permettre de faire un voyage que re-
quiert sa sant6 et quo lui pmscrivaient ses
niedecins, et 1 autre a la mere des legataires

I

moins un, quoiqu'ils ne soient pas 1 emploi
desdeniers speciH6 dans le testament, ne

I

sont pas, en I'abs^nco d'une preuve qu'ils
(

eussent pu etre avantageusement places de
la maniere voulue par le testateur, unecause de destitution. lb.

295 r.'arrivee de I'evenement indiqu6 par
le testateur comme terme de l'ex6cutionde son testament y met fin, lors meme que

Ilesex#cuteurs n'ont pas pu completer cedont lis
I araissent avoir ete charges. lb.

296. .V testamentary executor, whose ad-
ministration exhibits dishonesty or bad
laith, may be rea.oved from office. Dishon-
esty on the part of the executor is shown inthe present case; (a) by his placing obstruc-
tions in the vyay of the administration ofthe

wIv^k'^v.*"''^'"'
*" '*^°'' ^""^'^e'- estate inwhich he has a greater interest: (6) by con-

cealing from his co-executor a debt due byhim to the estate ; and (c) by his pleading
in defence to an action by the estate, thathe had been party to an evasion of the lawwhich plea, if successful, would destroy a

ComJ'nfpf'
."^''^^^''18 the judgment of theCouit of Review, M. L. R., 3 S. C. 31), thatthe existence of a lawsuit between one

n^^!;1°''l"^*^e
"'^^^^ "« represents, especially when there are several executors,

IS not a sufficient cause for the removal ofsuch executor. Mitchell S Mitchell, M. L. R
4, Q. B. 191, and 17 R, L 703, 1888

298. Art. 282 C. C, does not 'apply toexecutors chosen by the testator. 16.
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2911. 7/f/(/, iimirninji til. iudt'iiiont of the
Court of Q,,o..i,- Iieni-1. (Api.ettl side,,
Montreal (M I,. 1!. 4 (i. B. 191), that Art.
-N-, (..<., does not apply to executors
chosen i)y the testator, and that in an Action
lor tlio removal of one .xecutor, when tliere
are several executors, tlie existence of h
lawsuit hotwe(!n such executor and the
estate he rei)resents, and tlie evidence of
iiregulHrities m his administration, hut not
cxlubiting any iiuupacity or dislionesty, are
not a sufficient cause for his renwvHl Arts
9I7,2S5CC. (Strong, , I., dissenting.) 'jUii

n""-'; ^^J'^'^^'f' '^ I- ^'. IHO, an.F 16 S. U
liep. /22, Su. Ct. I8«9,

300. Wliere testamentary executors trans.
I

lerr'id the control of the estate to another
person, who paid the moneys belonging to it

'

into a bank in his own name, and idtejwards
drew them out, tlie Court below exorcis-
ed a proper discretion in removing the
executors Irom office, even without evidence
ot Irauduienf mtention or actual dissipation
of the pioperty. French et at., & McGec,
M. L. K. 2 Q. B. .59, and 9 L. N. 86, ISSb'

luoperty the evidence adduced l)y the
jiarties does not make tiio facts of the case
clear, it is the duty of the Court to refer the
case to experts. IfumpHon it Vineben/, 33
r.. c. J. m, Q. B. I8S8.

"

III. I'llWKHS ni' ( olKT IN OHKKHINO.

;iU;j. 'fho Plaintitl's moved that an exper-
Use, ordered by an interlocutory judgment,
be referred to experts in England, on the

'id that competent experts could not
'.lined in Canada or the United States.

.'/'/, that apart from the inconvenience
and expense of such a reference, the re-
quirements of arlicl(>s 32.'5, 3.i3 and 334, C. C.
P. appear to place insuperable difficulties in
the way of executing an expertise abroad,
Miiir V. l: evidence Ins. 6'o.,M. L. R. 5 S. C
l.i8, 1889.

EXEMPTIONS.

I. From Exkcution, see EXECUTION

m^lTlOii^^'''''^'''
''" ALIMENTS,"

MOJ SCHOoIr'" ''^^^•^' ''' ^°^^-

V. Op MKMnERs and Ofkicees of

EXPARTE CASES.

I. Evidence in may be made by Ste-
ROGRAPHY, Q. 53 Vic, Cap. .57.

EXPERTS.

EXHIBITS.

I. Los ^ OP, see PROCEDUliE.

EXPERTISE,

I. Deposit i-okCost.s.

301. Lorsqu'une expertise est ordonneo
pai le tiibunal, il pent etre ordonne auxdeux parties dans la cause de denoser
chacune, pour moitie, le montant des frais
des exi.erts, qui ont requis ce depot, confbr-mement a I'article 344 C. P. (;. JUuir A
R.T%ts. Ka^'"'

"*'^"'-'"'" '"'' ''

II. Necessity for.

302. Where in an action such as the
piesent m which it is sought to recover

Idamages for injury to a wall through theHow ot water from a higlier to a lower

I. Appointment of

307. AVhere the Court has appointed one
expert only, and the expert has proceeded
to act without protest or objection by the
parties, they will bo presumed to have ac-
quiesced, and the report will not be set
aside on the ground, urged subsequently,
that the Court should have appointed three
experts JUalbwnf, A pp., d- Laurendeau,
Resp., M. L. R. 2 Q. B. 56, and 9 L. N. 86
1885. '

II. Report <^f

308. Les tribunaux doivent, autant que
possible, accueiUir favorablement les rap-
ports d'expetts, et ne les rejeter qu'en
autant qu'il y a eu des irregularites et des
lUegahtes do nature a porter prejudice aux
parties. Cannavan et vir v. Jiryson, is-qual.
M. L. R. 1 s. C. 221, and 8 L. N. 134, 1885.

309. Lorsque le jurat constatant I'asser-
mentation prealable de Toxpert n'a pas et6
annexe k son rapport et qu'il est perdu, le

,

rapport peut etre amende, avec la perils-
sion du tribunal, de maniere d pormettre k
1 expert dyaiouter son affidavit etablissant
quila etedumentassermenteavant d'agir
iiilcot v. Papineau dit Montigny, & Rielle
mis en cause, M. L. R. I S. C. 297, et 13 R.L.'
ii'i, is. c Ioo5.

III. Valuations Made hy, Oanvotb^

310. Les ijarties a un inventaire qui con
cterent comme exagerees certaines ev.i'

lo
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i^JM'? ''•"' ",' i""'™'"!'". !•' J'»l»««A.i..u.cC|,(lblo or Itino valued «Da.

par une iicHon la r^ioimntion de cet inven
taire u cet egard. Gadoua v. lietnillard, 19
R. L. 193 S. C. K. 1888.

EXPRESS COMPANY.
I. Evidence OF Contents OP Package

Deposited with

EXPKOPRIATION—See ARBI-
TRATION,

I. Appeal in Matters op
II. For Cemeteries. Q. 54 Vict., Cap.

III.Homoloqation OP Commissioners'
Report.
IV. Op Riparian Rights.
V. Towers of Commissioners.
VI. Proceedings in
VII. Reservation of Right op inCrown Grants.
VIII. Rights op Proprietor.
IX. Vendor not Liable for Costs

op, &c.

cludeci from easy access to tliP river is
merely an element to bo considered by the
arbitrators when estimating the indemnity
to bo awarded lor the property expropriat-
ed. Sfiarnes k Mohon, M. L. R. 1 o. B. 425.
and8L.N. 354, 1885.

'

314. Even if the riparian i)roprietoi ex-
propriated i)0S8essed such easement or servi-
tude, the functions of the arbitrators would
not extend to the valiiotien of such right,
unless it were included in the notice or
demand of expropriation. lb.

IV. P(»\VEKH OK Commissioners.

315. Les arbitres nor lies pour estinier la
valeur d'un terrain exproprie sous I'acte
consohd^ des chemins de fer 1880, lequel
est decrit dans I'avis donne au proprietaire
pa.r la compagnie comme ayant une cer-
taine longueur sur soixaute-deux pieds de
large, n'excodent pas leur juridiction en
accordant une somnie dai.s lour sentence
arbitrale pour le dit terrain de meme que
pour trois pieds en dehors des clotures de
chaque cote de la ligne perdus pour la cul-
ture. Malhieu v. La Compagnie du chemin
de fer de Quebec, Montmorency & Cha- le-
voix, 15 Q. L. U. 300, Q. B. 1888.

I. Appeal in Matters of

311. La compagnie du chemin do fer qui,

?Qo?^ ,
P^^ation du Statut du Canada de

J888, 51 v., ch. 29, a. 161, (qui donne le droit
a appel des sentences arbitralea fixant I'in-
demnite 4 etre accordee au proprietaire ex-
proprie) a promis de so soumettre a, une
sentence arbitrate qui devait etre rendue
par des arbitres nommes avant la passation
de ce statut ne peut appeler de cette sen-
tence, meme si elle n'a et6 rendue qu'apres
la passation de I'acte. La Compagnie du

v. PROCEEDI.N'Oa in

316. Where arbitrators, appointed for the
purposo of fixing the iudemnity to be paid
by a Railway Company, for land exuropriat-
ed by such Company for the purposes of its
Railway, proceed to fix such indemnity, and
render their award as such arbitrators,
without having been previously sworn, the
Court will annul and set aside such award

°I f'"^„
»';bitrators. Whitfield & Atlantic

& N. W. Rij. Co., 33 L C. J. 24, S. C. 1888.
317. And where in such case one of the

parties institutes proceedings for the recu-. J } —„ .
^vin^ugine auii'"'"^^" """"mtcB prooeeaings lor the recu-c/iemn de fer d Atlantic et du JVbrd Omc*/ nation of any of such arbitrators, notice of

V. IVenAo^me, 18 R. L. 527, S. C, 1890. '
"""'^ ''•"- =- • ""^""i

II. Homologation of Commissioners'
xtEPORXt

312. L'homologation du rapport des com-
missaircs nomme en vertu de la charte
de la Cite de Montreal pour detei-miner
1 indemnite a payer pour les terrains expro-
pries ne peut etre oppo.see que pour infor-
mahtes. Cit£ de Montreal k Childs. 18 R
L. 268 8. C. 1889.

III. Of Riparian Rights.

.u^'l
\P''<'Pi"'etor whose land extends to

the beach of the River St. Lawrence, within
the limits of the harbour • Montreal has I

not such a distinct vuh.. independent right I

Of easement or servitude in the river front-

such proceeding in recusation must be
given to the arbitrator against whom thev
are directed. lb.

OP Right of, in
VI. Re«ervati(jn

Crown Grants.

318. The Corporation, Apoellant, had nopower to take any of the Respoiu^nt'sland
for a road, whithout fulfilling the formalities
prescribed by law for the expropriation of
the land re<iuired for such road. The gene-
ral reserve in the letters patent from the
Crown IS mado in favor of the Crown only
and does not pass to the municipal autho-

''n^n /f, ^ir^^A'^r^""'^^ '^^ Dorchester &
Collet, 8 L. N. 156, Q. B. 1884.

^VIL^Rights op Proprietor, see RAIL-
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VIII. Vendor not Liable for OohtsOF WHERK Distribution madk after
SALE, nee SALE.

IGHT of, in

EXTKNSION.

Vio.^Ca?^
'^™'*'^^ Franchise, Q. 52

B, see RAIL-

EXTRA DITl ON.

CoRPus'^"^^"
Entitled to Habeas

II. Arrest op \t'(!U8ED.
III. Commitment for
IV. Evidence in Matters of
V. Forgery under xVct,
VI. Formalities in
VII. Grounds of
VIII. Interpretation of Statute.
IX. Procedure in
X. Proof in

I. Accused Entitled to Habeas Cob-

319. A person committed for extradition,
but not actually surrendereri, is entitled to
a habeas corpus before the full Court, under

fPR-tlfq. k'88^7.'''
^^"^ '' "''' ^^^•'

320. And upon habeas corpus, tho Court
should see that the facts alleged by the
prosecution constitute an extraditable of-
fence, and the Court should examine the evi-dence so far as to see that there is such
proof as would warrant a Grand Jury in find-
ing a true bill, or a Justice of the Peace in
committing for trial. lb.

II. Arrest of Accused.

321. It iinot necessary to obtain a war-
rant prior to arrest in cases under the
Extradition Act. Hoke Exp., 15 II. L. 92,

III. Commitment fob

322. A commitment for extradition for
forgery" is sufficient, and no further

particuariby IS necessary. Hoke Exp., 15 K.
i'. Ji, C^, ij. loo 7.

ly. Evidence in Support of, Demand
r (IK

323. Depositions taken in a foreign coun-
tiy are, under sec. 9, of the Extradition Act

|

aifiV«.''i '"^f^"av'*^ ;'' evidence ui Canada, i

although taken in the absence of the ac-
cused, and not for the purpose of issuing
or sustaining a warrant of arrest for the

EXTRADITION. 362

commission of the crimes charged in them
lloke Exparte, 14 K. L. 705, Po. Ct. 1886.

*

324. Such depositions, purporting to have
been received and sworn before a judge of
a County Court of a foreign State, and o.-r-

"'iK •^ P"° ^ ^® original depositions, aro
sulfaciontly authenticated and make legal
proof

;
more particularly so, when such

signature is certified by the cK-rk of the
Court, and by the testimony of witnessea.

32.1. And such depositions, when taken
according to the law of tho foreign State,
are sufficient, and when received before aftd
signed bya.iudgo, are to be presumed to bem the foi-m in use in such State. lb.

326. Des depositions prises dans un paysStranger peuvent etre revues comme preuve,pour I'extradition d'un criminel, mais, si,;une demando d'extradition, laccuse ne pent
faire entendre des temoins que pour prouverque I'oflFense donton I'accuse est une ofTense
politique ou qu'elle n'est pas comprise dans

t!S':rrit8"- ^«^«-^^^->6R.

rJ5" Vad'n'^sion d'un accuse nepeut Strere9ue s; elle n'a pas 6te faite librement et
volontairement. lb.

'^moni o\.

V. Foboeby under Act.

I

.
^-^•, T'le filling up of a bill of exchange

I

'"«»ed in blank, with intent to defraud
unless filled up with authority, is forgeryHoke Exp. 14 R. L. 705, Po. Ct. 1886.
329 And if a clerk in a bank, having orhonestly believing that ho has an implifdor

express authority to fill up blank draftesigned by the cashier or assistant-cashier ofsa.d bank, fills up such blanks for otherpurposes than those for which he knewthem to have been signed, with intent t^defraud, he therel.y commits forgery. lb
230. And the -uilty intent must havebeen precedent to and have accompanied

the fabrication of such forged instrument,
and the repetition of acts of the same S'

331. And therefore in tho present casethe forgery proven being one of the criml.
provided for by the trefty of extraj^ ^'„'
existing between Great Britain and Irelandand the United States of Americr., the J^^mitment of the accused preparatory to W^surrender must be ordered. lb. ^ ^^

VI, Fobmaiities in

I

?^f-^li«^« a commissioner has been an-pointed under the Great Seal of Canada
(Sect. 5 of the Extradition Act, R. S. ch uof
and his anpointmenf, aa oijr-h ^^~.~:-'. "''

has appeared in the Official'cfazetuiVnThl
IS hereby " authorizeif to act judicial y ?„extradition matters under the Extradition
Act, within the Province," and he d^scrS
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himself in a warrant of coinmitmont as " a
| habeas

judge under tlio Extradition Act." _ his
jurisdiction is sufficiently disclosed. Ex-
par te Debaum, M. L. R. 4 (I B. 14"), 1888.
(The decision of Mr. Rioux, 1 1 L. N. 323,
approved.)

33.3. In examining, upon a petition for
habeas corpus, whether the detention of
the prisoner is lawful, the Court or judge
will set aside the warrant of commitment
only if there be manifest error in the
adjudication. If the commissioner Iwl juris-
diction, and tliere was legal evidence before
him, the Court is not called upon to examine
the sufficiency of the evidence. lb,

334. If the first conmiitment be irregular,
but be replaced before the return of the
habeas corpus, by a valid commitment, the
prisoner will not be discharged. lb.

EXTRADITION. 364

corpus is to determine whether
j

there is not legal evi<lence to justify the
;

surrender of the iirisoncr. lb.

VIII. I.NTEBI'KKTATION OK STATUTE,

3 43. Lo parloment focK-ral i)eut interpre-
ter les dispositions d'an triite d'ex tradition,
pouryuque cotto interpretation soit liberale
ot faito avoo rintontion d'augmentor I'uti-
it<^ du tr.iito. Debaum Exparle, Ifi R. L.

()I2, Mag. Ct. 1888.
'

IX. Pkiickduhk IX

VII. Grounds of

335. A statement such as those in use
between banks, containing an acknowledg-
ment of moneys received to be accounted
for by the party receiving it, is an "account-
able receipt " within the meaning of Cap.
165, Sect. 29, Rev. Stat. Ca., and the fraudu-
lent alteration of the same is forgery within
the meanmgof the statute. Debaum E.tuarte
32 L. C. J. 281. and 16 R. L. 612, 1888.

336. Where the ompIoy«'e of a bank after
the termination of his connection with said
bank makes admissions to a person still in
the employ of the bank, that he had made al-
terations in accounts of such bank, no direc-
tor of the bank being present or shown to
have held out any inducement to thea 'cus-
ed, such admi-ision is not made to a " per-
son in authority," and is admissible as evi-
dence against the accu-sed. lb.

337. In proceeding under the Extra lition
Act, it is sufficient to mention the place
where the depositions were taken in the
heading or margin of such depositions,
without doing so in the.;ura<. lb.

338. In case of forgery it is sufficient to

344. The omission in the jurat, of the
place where the depositions wore taken, is
not material, where the place is mentionedm the heading or margin, and is otherwise
certihed to. Debaum in re, 1 1 L. X. 323, 1888.

345. The fact that an indictment ior em-
bezzlement has been found against the ac-
cused, m the State from which he fled, does
not prevent a demand being made for his
surrender for forgery. lb.

346. An alteration of a writing or "ac-
countable receipt," made to prevent the
discovery of a fraud previously committed,
13 a forgery, though no money was taken
then. And so where a forgery is alleged to
have been committed in a particular month
It is not necessary to prove that the money
obtained wai taken by the accused in that
month, lb.

347. In proceedings for the extradition
ot a fugitive, evidence to contradict that of
the prosecution i,s 1 dmissible. The ac-
cused is only ent to show that the
offence charged is

, crime mentioned
in the treaty. lb.

X. Proof Sufficient to Warrant
348. A prima facie case is sufficient to

warrant extradition, and this may be esta-
blisned by circumstantial evidence ; also,
a statement by the accused, made under
such circumstances as to be admissible in
evidence, may be contradicted in part bvprove an intent to defraud on the part of f.

"^^"°°' '"'^^ ^^ contradicted in part by
the accused. lb. . "? °'"®'' evidence for the prosecution, and

It IS for the jury to decide what weight shall339. Where an alteration is made in a
written instrument to conceal a fraud pre-
viously committed, such alteration is a for
gery even although no other fraudulent act
was committed at the same time. lb.

340. In extradition proceedings the accus-
ed is not entitled to adduce evidence to
contradict that of the prosecution, but only
to show that the offence chorged is not
extraditable. lb.

341. A Commissioner under sect. 5, cap.
142, R. S. Canada, and all .Judges of the
Superior Court and Court of Queen's Bench
have concurrent jurisdiction in extradition
proceedings under said Act. lb.

342. The function of the Judge before

be attached to the various parts 'of such
statement. Hoke in re, 15 R. L. 99. Q. B
1887. ' *

349. It is not necessary in proceedings
lor a committal for extradition, to prove a
demand for the fugitive from' the foreign
government. lb.

\

350. It is sufficient if the affidavits or
depositions filed by the prosecution are read
to the accused upon his voluntary examina-
tion, the same having been taken in com-
munication by his counsel duriiig the pre-
vious hearing. The procedure will be pre-
sumed to be regular, unless the contrary
appears on the face of the record. lb.

351. Statements on oath, sworn before awhom the accused is brought on T .v^TtTf
|j.^' oTrCoTty Cor'oT^e ITZZ
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Illinois, wliose signature is certified bv the
clerk of the Court under the seal of the
Oourt, are admissible as evidenco in extra
dition proceedings, and it is immaterial whe-
ther the witness has been sworn prior to his
evidence being reduced to writing, as in a
deposition, or whether he has been sworn

EXTRA-JUDICIAL OATIIS 366

thereto after it has boon written down, nsin an affidavit. lb.
""; bs
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PAFmr(^UKS i)'l<:GLfSES-F«tV
I

PAITSET ARTICLES- F«fr PROCHURCH PABRIQUES.
|

CEDURE.
I. Act ComKRNiN(» Accounts to be

UKNDKRKI) UY WARUK^f8 OF, 8ee Q. 63
Vic, Cap. 43. FATSE ARREST.

I. Liability for, see DAMAGES.

FACTEURS.
I. Droit de haisir - revbndiqueb

entre lkh mains des, voir COMMIS-SION MERCHANT.

FALSE PRETENCES — See
CRIMINAL LAW.

FACTORIES.

.J-,^*^'^ Amended: Q. 51-52 Vic, Cap.
•^

'
^- 1*. V""-' 9,''^- ^^

'
Q- 53 Vic, Cap.

38
; Q. 52 Vic, Cap. 32.

FALSE REPRESENTATIONS.
I. At Auction Sale, see SALE.

FACTS.

TT?!,^*^^'"^**^^"^ "^' ^^^ Jury, see
J Ulv I,

FALSE STATEMENTS AND RE-
PRESENTATIONS.

a^JL ^"ound of Damages, see DAM-

FACTUM.

I. In Review Rejected from theRecord as Containing Lanquagb Dis-
respectful to the .Judge who Deliv-
ered the Judgment under Revision
see ACTION EN bobnage. '

II. Liability fob Cost op

1. La partie est responsablo du cout de
1 unpression d'uii factum dans sa cause faite
a la demande d'un avocat porteur du dos-
sier, et (l <iui la partie I'avait confie pour
cotte fin, quand meme cet avocat ne serait
pas cciui qui aurait conduit la cause en pre-
miere instance et dont le nom apparaitrait
au dossier, ot quand meme 11 serait 6tftbli
que la partie a paye d'avance 4 I'avocat qui
a fait unprimer le factum le cout de ce
factum. Globensky & Marchand, 18 R L
199, S. C. R. 1889.

'

III. Rkjht to Fyle, see APPEAL.

FAMILY.

I. Liability of Wife fob Supplies
TO, see MARRIAGE.
IL Of Twelve Children, Privilege

OONPEBBED UPON, Q. 54 ViC, CAP. 19.

FAILLITES— F«j>- INSOLVENCY.

FAITS.

FAMILY COUNCIL.
1. Advice op

2. L'ordonnancejudiciaire,prononcantsur
avis du conseil de famiUe, couvre toutes

les irr^gularit^s anterieures a I'autorisation,
de maniere a proteger les tiers, et sp^ciale-
ment lacquereur qui acquiert les biens
substituds, sous la foi de la garantie d'une
sentence judiciaire rendue en connaissance
decause, par I'autorite competente. Catv
& Perrault, 16 R. L. 148, Q. B. 1886.

11. Judge may Revise advice op

3. L'ordonimuce d'un juge en chambre,
revisant I'homologation, faite par le proto-
notaire, d'un avis d'un conseil de famille,
permettant un emprunt et I'hypoth^que de
biens Bubstitues, peut etre revis6e par la
Oour Supeneure, nonobstant les dispositions

FAMILY PORTRAITS.

piR?J^ir"rj^iv.°""^ "" ''°^'iE^b??gr
^"^^^ ^^''^^^^^ «- ^^-
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PAKMS.
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I. Duties of Farmer with reoard
TO Straw, see LESSOR AND LESSEE.

FATHER AND MOTHER.
L Powers OF, BEFORE THE Code WITH

J'ee DONATlSm"^"''' ""^ Marbiaoe,

FAUSSES REPRESENTATIONS—
Voir FALSE PRETENCES, &c.

7. Tho enqu'ele fee allowoil by articlo "9
of tho tariff of advociites' foes is only clmriie-
ablo when counsel other than the attorney
of record conducted thu emiurle. lb.

8. A counsel who does not conduct an
enquite, but merely countersigns an admis-
sion of facts, is theroforo not entitled to the
fee. lb.

FEMME.
I. Separee de biens, Obligations

DE, voir MARRIAGE CONTRACTS.

I. Accusation
TION.

FAUX.

DE, voir IMPROBA-

FAUX PRETEXTES - Fo/r CRI-
MINAL LAW.

FEES.

I. Op Advocate in Revision when
Inscription Discharged, see R^vi!

II. Of Attorney in InsolvencyMatters, see INSOLVENCY. '^*'^^^

III. Of Attdkxeys ox Demuhuer.

en^r^ff"'..1"®
"**'"''" deboutee sur defenseen droit, Ihonoraire des procureurs est lememe que si Taction est soumise npres

^^•71, ^^ ?"^'"°" «"''1« a» merite. Mc-
Ntcholl V. Laberge, 10 L. N. 186, S. C. 1884.

IV. Op Counsel at Enqu^te.

5. The case was inscribed on the roll for
««5ttg<e and merits. The Plaintiff failing to

nT.®t'-n "/°T^*T '?' dismissed with costs.

'

In the bill of Defendant's Attorneys taxed
against Plaintiff, was an item of^$10 forcounsel fee at enquUe. The Plaintiffmovedto revise the taxation, objecting to the itemon the ground that no enqu&te having beenmade, a counsel fee could not be taxed
against him._ir(!W, maintaining the tax-

UDon^£fL^^^^,^ ^*^'"S ^^^"^ inscribedupon the roll, the fee was properly taxable.
Thayer v. Ross, 8 L. N. 90, S. C. 1881.

6. The production of an admission oftacts in a case inscribed for proof andheafing
s not equivalent to an examination of

S C 1886
"^"'"""''^ ^- Korean, 9 L. N. 386,

FENCES.

I. Along Private Roads.

9- Un chemin qui n'est pivs clos des deux
cat^s et qui est forme par des barrieres.
nest pas un chemin public, et le i>ro^
prietaire du terrain oil pas-e ce chemin
peut obhger le voisin k faire sa part de cl6-

i9i'fe,tB^r88r-
^^'"'•^'-'-.

seiVAMloE's^"'^" "^ ^^""^° ^''«^'

C0RP0r|^Y0NS^°"' ''" MUNICIPAL

FERRYS.

I. Right to Tax.

the city of Montreal is authorized to impose

fcrHrM^'/f"!,""
"ferrymen or steamboat

Saff .i,^"'^*"'
""^ a"'tl>ority of the said

statute the corporation of the city of Mont-

tax ot fJOO on the proprietor or ])roprietors
of each and every steamboat ferry convey-
ing to Montreal for hire travelers from any

trom the same, and obtained from the
Recorder's Court for the city of Montreal awarrant of distress to levy upon the Appel-
lant company the said tax of S2()0 for eachsteamboat employed by them during theyear as ferry boats between Longuouil and
Montreal. In an action brought by the An
pellant company, claiming that the provin-
cial statute was ultra vires of the provincial

«jre« of the corporation, and asking for an
injunction It WP. held, affirming the judg-

r x?%*^^
^""^'^ °' ^^"een's B.nch, Mont-

real, M. L. R., 3 q. B. 172, which conHnued
the judgmentof the Superior Court. M T. U
- o. U., 1885, that the provincial legislation
wasi«<ramres. Longueuil Navigation Co.

10 S. 0. Rep. 5bb, Su. Ct. 1888.



tm
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11. ReveiBingtho judginciit of the Court
below, that tlie bylaw was 11/Ira vires, ns
the words used in the statute only nuthorizo
a oingie tax on the owner of each ferry, ir-

re!.j)ecti\v of the number of boats or vessels
by nienns of wliich the ferry should be
worked. lb.

12. AHirniingthe judgment of tne Court
below, that the jurisdiction of the Harbor
Commissioners of Montreal within certain
limits does not exclude the right of the
city to tax and control ferries within su6h
limits. lb,

II. Powers of Munuipal Corpok-
T^wVr»^.P Oeant Ri(iht.s of, see MU-NICIPAL CORPORATION.

nant in a restaurant were to remain the
I'loperty of the inndiorct, the terms included
the bar, bar shelving, oyster counter, gase-
linn and other gas lixtiiros, JMiperrotizel ic
Sealh, y L. N. ;J80 S. C. 188G.

FOLLE ENC'lIEKE—.SVe SALE.

EOKCE MAJEURE.
I. Liability in Cases of, see DAM-AGES FOR Accidents.

FIDFT-COMMISSAIRE8— ] o/r

TRUSTEES.

PINAL JUDGMENT.
I. What is, see CAPIAS Grounds of,

REVISION.

FORECLOSURE.

I. Right of, see PROCEDURE.

FINES.

T,I;.Ii"'''^^^"^'^i'=NT afterpayment seeIMPRISONMENT.

FIRE.

I. Presumption ok Negligence in
Cases of, see LESSOR AND LESSEE.

FOREIGN CCyMPANIES AND
CORPORATIONS—See COM

FANIES, &c.

FOREIGN JUDGMENT
I. Act Concerning Q. 51 Vie. Cap. 42.

II. Action on

FIRE INSURANCE-<See INSUR
ANCE.

FISH.

I. Right to take, see SERVITUDES,Water Courses. '

FISH AND GAME-»S'ee HUNTING
AND FISHING.

FIXTURES AND FITTINGS.

I. Meaning of

Jo. Where it is stipulated that the
" hxtures and fitting " erected by the te-

14. Quoique la section 4 du chapitre 14
du statut de Quebec, 40 Vict., decrete que
dans toute poursuite intentee sur un juge-
ment rendu dans une autre province du
Canada, toute defense qui aurait pu 6tre
faite a la poursuite originaire peut etre
plaidee, si le defendeur n'a pas ete origi-
nairement assigne personnellemont, ou en
I'absence d'assignation personnelle si le de-
fendeur n'a pas comparu, neanmoins, let.

dispositions de co statut no peuvont etre
opposees a un plaidoyer par une reponee en
droit, mais la defense faite devra ^tre jugee
au merite, surtout lorsque le demandeur
n'a pas allegue dans sa declaration les cau-
ses de la premiere action. Green v. Brooks
M. L. R. 4S. C. 475, 1888.

15. In an action on the exemplification of
a foreign judgment where the Defendant
pleaded " tbat no judgment as set up by
Plaintiff has ever been legally rendered
against this Defendant for any cause set up
in the declaration, nor has any judgment
bBen rendered against bim as alleged by
Plaintiff "-.—Held, that the burden of proof
was on the Plaintiff to establish the identity
of the Defendant with the person against
whom the foreign judgment had been
obtained. Bentlei/ v. Stock, M. L. R. 4 S. C.
383, 1888.

16, Where the Defendant denied, not the



373 FRAUD. FRIGHT.

-.Sec SALE.

content! of exemplification of judgment
produced, but • that he was the person
agamat whom the judgment was obtained,
no affidavit was necessary. lb.

17. Dans une action pour rendre ex6cu-
toiro un jugement rendu »ur billet promis-
soire dans un pays etranger, le dfifendeur
ne pent opposer la prescription decinq ans.
Dunhar v. Almour, M. L. It. 3 S. C. 142, and
10 L. N. 301, 1887.

'

18. Une simple denfigation du jugement
rendu et des falts y -ontenus est nulle et
non avenue, le defendeur doit proceder
contre le jugement comme la loi I'indique
pour leg pieces authentiques. Ih.

374

FOEGERY—.SVfi CRIMINAL LAW.

TRADITION.'''^'*'''""''''
^'''^' '^^ ^^-

FORMS.

L Of Acts and Deeus.

19. Les formalites de justice sont rdglees
par la loi du pays ou lademande estformee.
(C. C. art. 6 ; L. C. J., XVI, 141). Giles &
Oiroux, 13 R. L. 652, S. C. 1885.

FOURRIERE.

I. LESANIMAUX mis en FOURRIERE NE
PEUVENTETRE REVENDIQufes QU'APRES
0FPRE8 RBELLE8 DU MONTANT DE L'A-
MENDB ET DES DOMMAGES, Voir PLEAD-
ING AND TENDER.

der our law, can bo set asido for irregularity
111 the proceedings and for fraud. Se-
crecy, exceptional modes of procedure
villiUdeprix, ice, are, when established,'
evidence ot fraud on the part of the person
using them. Nordheimer v. Leclaire. 30 L
C.J. ;m,Q.B. 1886.

,./.'v^^'""'^'"'^ «)K, «pe AITACHMENT,
BILLS AND N(r.'ES. Ac. And Vim &
C,wsi(lu,.ii L. C. .;. lO'J. Q. B. 188U, and
MonfphiiHir & La Bom ue Vilte Mnrie, 33

III. False Statements.

21. Les allegations nionsong^res conte-
nues dans des prospectus ou des feuilles
pubhques comme la cote des valeurs, cons-
tituent une fraude et rendent passible de
dommages I'auteur de ces mensonges en.
vers ceux qui sont induits A agir en conse-
quence de ces enonc^s faux. Vorion v
Crowley, 30 L. C. J. 65, Q. B. 1885.

V. Produced by Silence.

22. Jm fraude peut rfsulter de reticences
lor:iqu'il est constate que par ces reticences
on obtient uno chose que I'on n'aurait pa«
obtenu autrement en faisant connaitre. 4
celui avec qui on contracte, le fait qu'on Jui
cache, sachant qu'il n'aurait pas contracte
s il I'eut connu. Ealde v. Eicher, 19 K L.
260, S.C. 1890.

PRAIS— Foir COSTS.

FRAUD.

LA CAUSE OP NUIXITY IN JUDICIAL
Procbbdinos.

II. Evidence of
III. False Statements in Pros

PECTUS.

IV. In Judicial Sale, see SALE.
V. JProducbd by Silence.

I. A Cause of Nullity, in Judicial
Proceedings.

20. Sales by authority of justice jaar de-
eret, as well as every other transaction un-

FRAUDULElsT PREFERENCE —
See SECRETION.

FREE AND COMMON SOCCAGE.

,j,|-jjExEcuTioN OF Deeds in, aae NO-

FRIGHT.

I. Damages caused by

33. Damage result of fright or nervous
shock, unaccompanied by impact or any
actual physicial injury, is too remote to be
recovered. And so where a miscarriage re-
sulted from a fright caused to the PlaintiflF
from the fall of a bundle of laths (which
occuired through the Defendant's negli-
gence,) near where the Plaintiff was stand-
ing, it was held that she could not recover
damages. Eock v. Denis, M. L. R. 4 S C
134. Confirmed in Review 16 R. L. 569, S.c!

19
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377 GAMBLING TRAN8ACTN.

GAMBLING TRANSACTIONS.

I. RiOHT TO IlKCOVKIl MoNKY I)KP(OBIT-

1. Lorsque dung un pari h somme d'nr-
gent pan6e a 6t6 j.lacfio entro Ich mains

d action contro lo tier* pour s'on fairo re-
mettre le montant, ce .Up,M etant assimile
.lunnlacemont; C.C. I §27. Riendeau v.

II. VVhat are.

2. Une peraonne tenant une maiaon de
jeu ot qui ayant Muelqu'inU-ret au jeu, proto

fj,"% i"^" P'''''"l"«^ Jouant aux carton
pour de 1 argent, dans son 6tabli8Homont otsou. BOS yeux, una sommo .,u'elle salt 6tro
dostmee an jeu, n'a pas d'actioa en justice
pour le recouvromont de cetto sommo.
Aager ie Lajeunesae, 8 L. N. 190, C. C. IHH4.

3. When a party employs a brokor to sell
pork, gram, stock, Ace, lor him on margin,he IS bound to repay the broker for all
expenses made in the execution of this
mandate, and is also bound to pay the broker
the usual commission for his services. Den-
ton V. Arpin, 29 L. C. J. 266, .S. C. 1888.

4. Time bargains are not necessarily ille-
gal, nor does the law refuse to enforce them
f they are made for serious transrctions in-tended to be fulfilled, although it may hap-pen contrary to the expectation of the

parties, that thoy are not really carriod out
as contemplated, but from unforeseen caiwoscome to be settled by ditterencer BuUfm contemplation of the parties, they are attheir inception intended to be' speculative
transactions, to be settled by '?ustment ofprices according to the ris^ . fall of themarket, and not by delivery „f ihe subioct.
l.ought or sold, they become gambfingta's!
actions and under C. C. 1927, there is no
right of action for the recovery of mone?claimed thereunder. Macdouglll e all
a^nT37L:"6.VUi8!o'^^'-'^^^-N-202,

c.|hS^:^t'^c!^ST;tr!r
tracting as above to deliver grain at a futureda e, (but without intention to make actualdelivery), and the broker discloses no Z-
tTZ "

•
l'r'"°'P'*'' •'« '^i" •'^ considered

o^^'r^!^'''
'^"' ''^P*"®' ®"^''« le« mains d'uncourt er, une somme d'argont, pour soecu

XJ^'^'f^^' ^'^"^ I'intelitio'n^de fairedesachats ou des vent.«« o§ria„=„» _.-
""*'

"f^
recoursen loi contre fe cou;tTer.'(Lri927

C. 1889 "" ^' ^"'"''''^- '^ R- r- 675 S,

GOODWILL.

GAMK LAVVH.

378

I. Act to Amknu Q. 52 Vic, cap. 1».

GARANTIE.

TIOlJ"'
*'' ^"'^'^'"'^ Oabant. mcc AC-

GARDIEN- Fo,V GUARDIAN.

GARK.

FJ DOMM i^^a**
^^ "*="

f"^ RE8PON8ABLBEN DOMMAGE8 POUR D^FAUT DE CONSTRUIRE 8UIVANT CONVENTION AVEc"UN PARTICULIER, voir DAMAOES FORBreach op Contract.
'^"^'^'^'^^ ''or

GARNISHEE.

'• Subject TO Rule Nihi to Declarp
see ATTACHMENT. "bCLARB,

GAS.

v":, S™"'' ^'"^ amended, C. 63

GAZETTE OFFICIELLE - Voir
OFFICIAL GAZETTE.

GIFTS-.9e<; DONATION.

GOODWILL

HEIR8.''
^^^"^'^«« »"K« NOT Pa88 TO

7. The goodwill (cZieutt/e) of a coaimer-cal partnership, dissolved h^ a ^-ot!
"W

01 the partners, does not become the ^rlpertyofhislegal heirs, because saS partnershipis terminated by the death of^oneof the members
; consequently no accoun?
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ii due. lioyd A lloyd, 29, L. C. J. 170, !S. ('.

1885.
» ' '

.

II. 8alk ok

8. I/achotour do la r6»idence d'un mudo-
cin, avoc la olionWlo, qui ast iuIh en pogwes-
aiondo la rcsidonce et de la clientele, narlo
d^Dart du vondeur, ne poiirra demniulnr la

nullitt- de la vonte, parco (jue lo vendour
serait revenu, citKi aiis apr^B la vonte, re-

corara«ncor in pratiquor au nu^inc endroit,
son rocourn, on ce caw, n'^tant qu'uno recla-
mation on dommagoH. Verge v. Verae, 19
R. L. 468, Q. B. I8H8.

9. Lorsqu'un conimorgant vend, il une per
sonno qui lui a Bucc6d6, coiumo locatairedu
magasin ou il tenait son commerce, toutes
las garnituroa du magasin, y compris I'on-
soigne, ot les offaw mobiliors ot articles ilo

son commerce, en detailiant cos articles,
avec pnx en regard, sans aucuno augjnen-
tation de prix, par le fait ()ue I'achalandage
devrait les suivre, cet achalandage ne se
trouve pas compris dans telle vente, et le
vondeur, s'il n'y a pas, dans la vente, de
convention au contrairo, jjout etablir un
commerce identi(|ue, k cot6 de celui qu'il
tenait auparavant. Thayer \. Chivt, 16 K.
L. 67, S. C. U. 1888.

10. La marque de commerce gp^ciale
n'est transmissible qu'accosaoirement au
produit qu'elle sort k designer, lb.

OROSSES REPARATIONS — Foir

LESSOR AND LESSEE.

UIJAUDIAN.

I. Ukmuneration op

I I. Le gardion d'offlce a seul droit & re-

muneration et salairo, ainsi qu'& la taxe
mt*ntionn6e en I'Mrticlo 600 du (.'ode de
I'roc^dure. LongprSv. Cardinal, ot Benn,
M. L. U. 4 S.C. 441,1889.

FI. RiOHTHOF

12. Le gardien volontaire pout exorcer la
saisie revendication contre lo saisi si ce
dornLr, qui 6tait rostS en pos8es^ion des
offots, refuse do les lui livrer ; ce dro'.t

pourra ('tro oxorco par le gardien, mSme
lois(|u'il eat Stabli quo le saisi ne les d&Mur-
no pas ou n'en fait pas un usage impropre.
Dupaul & Wheeler, 29 L. (J, J. 136, S. C. R.
1884.

13. Le gardien 4 une saisie qui, par une
opposition afin d'annuler, fond6e sur des
moyens iI16gaux ot frauduleux, s'opposo il

la vonte de* eflfets confi6s & sa garde et de
fait en empfiche la vente, commet un m6-
pris de cour et ost sujet A la contrainte par
corps. McCarthy &. Jackson, 9 L. N. 211,
C. C. 1886.

'
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S81 HABEAS CORPUS.

HABEAS OOHPUs.

I. Appeal in Matterh of
II. Qrounds op, lien EVIDENCE.
III. RlUHT TO.

IV. Sbcurity koh Costh not Allowed
IN 0A8EH OK

I. Appeal in .Matthiw dk

I. En inati^re d'huhena corpua ad suhji-
ciendum, la Coiir Supurieuro, et los juff08
dicelleorujuridiclion conciirrento iivoo hi
Cour (lu Hano de !a Heine, et, dana co can,
il ne peut y avoir d'anpel de Tune do« crura
ou de 1 un dea juges d« luno de cea coni-a k
I autre cour, Hans me diipoaition sp^jciale
(le la loi, disposition (jui noxiatB ni d*ni le
co.le, ni dans les statuts Hur la mati^re. La

19 R. L. 8 J, Q. B. 18S<J.
'

1. Right to

2. A priHoner convicted before the Court
01 Quarter .Sessions under the .Speady Trials
Act cannot bo discharg.nl by means of a
writ of Aafteas cor;;M,« even if tho roiiuiro-

?«^"
f mffl'""" ^ ?' '^ <" *'>"* Act have not

been fulfilled provido.l that the conviction
be good on its laco, the only remedy in such
cases bemg by means of writ of error or

3. Quoique I'offonse soit grave, lorsque
les circonstances pouvent fairo pr^sumer
que 1 accuse so pr^sontora pour subir son
procfia, et le prochain terme de la CourCrimmelle est 61oign6, il sera admis sur
Ao6ea» corpus, a donner cautionnement de
comparaitre lo premier jour du terme.Emond Exparte, 11 Q. L. 11. 248, Q. B. 1885.

4. Demands d'habeas corpus par un perereclaman sea enfants. Dans I'instanco lesenfants n'ont pas ete privea ae iour liberte

a 6tre, Ce qu'il faut entendre par a«c de

HARRORS. 382

Mo in a auumiary manner, except under

I-'Y'n. iM."r.''sS9:-
^''""•"^«"«".

«. The tutor appointo.l in a minor for the

W wrir^rrf"'*^"" '"^«"'"'y, |.etitiono<l

tod> 01 tho ohiM, on tho ground nu-rely thatthe stepiuothor, by whom the child ha ihoeii brought uj), was not properly fulHIlinatho agr oment to take care ot her.-E
child .9 restrained ot its liberty, the Courthas a discretionary power to refuse the i.oti-
tion il not considered to be in the intireat

S. C. 1 Hiir''" ^^ ^'
^''"'"' '- ''• ''^- -3^'

.1,^^^°^' imprisoned under a writ of

Zlulf^" r?*';"^'''•""«
to pi-oduceoHec a ol which he ha<l been appointe.l

guardian, petitioned for a writ ofAaftea.
corpus, on the groun.l that tl,. varrantunder which he was committed, containedno enumaration of the ettocts he w,w re-quired to produce.-^eW, that the petitionor being imprisoned under process in acivil matter, the Court ha<l no authority togranta writ ol W)ea,»eoruMs. C. C P 1052
Exparte Ward, M. L. 1{. 2 o.

fl 405 and
10 L. N. 47, 1886.

' "^' *"'*

5. A writ of Aafteas corpws to bring up the
prisoner who had been committed on a

f^fL '''^"/^ »nd battery, was issued.

mUm^nf h"*t!^ i*
was urged the the com-mitment ahould have shewn that the com-plnmant had prayed for a summary trial

{Rev. Stat Can., c. 178, s. 73), and was without warrant. His Honor, referring to Bu^ns^
.)ustice,yo. Commitment, pp. 852, 870 re.marked th.^ he would consider the'lavv hadbeen complied with if the conviction setforth the pi-ayer of the complainant; but asupon enquiry made, it was found that noconviction in writing existed, the prisonerwas liberated. The learned Jud^o n.r>d« i

shonw"?"'' ''"if
"""^[ct'on or commitment

S^^l^""^ '^!I^" '^*' ^^^ magistrate had
jurisdiction, as the charge was not cogniza-

HARBOR COMMISSIONERS
I. ./I'lirHDUTiON OK, nee FERRIES.
II. Ddtikm ok

8. The Harbor Comrai- dinners of MontrAal

rstr"!,"'/'"^"^ ^ '''"--^ buoys ScS
obstructions in every part of the channel ofthe St. Uwrence. Hus v. Mississipi A Do-

iTsSo""*
"^'^""'"'"^ ^^•' 30 L. C. J. 12(3, Q B

HARBORS.
I. Liability fob Obstructions in

9. Les commissaircs du havre de Quebecno sont pas responsables des dommacos
causes par une epave, ou un debris de vais-
seauetfondrfe ils ne sont paa obliges d'on
inuiquer I'oxistenco ni la position et le
vaisseau endommage par le heurt de I'epaveou da debris, n'a de recours que contro le
prjprietaire de ceux-ci, tant que les com-
missaires du havre n'en out pas pris posses-
sion. Levasseur v. Les Commissaires du
Havre, 13 Q. L. R. 245, S. C. R. 1887

1
^^' ^es PropriStaires de quais, dans lehavro de Quebec, ne sont pas responsables

fie?. ..nmnisges causes a, un vaisseau par un
obstacle qui n'est pas leur fait et qui n'est
pas sur leur propriete, quoique tout prds.sur
la propri6t6 voisine. lb.
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383 HOLIDAYS.

HEIRS—-See SUCCESSION.

AOAIN8T TO ACCOUNT, 8ee
I. Action

ACTION.

II. L'action en reddition de compte est
(lonnee aux creanciera de la succession cen-
tre I'heritier beneficiaire pour lui faire re-
prfisenter tou3 les biens da la succession et
le faire condamner personnellement, s'il ya heu, mais sans prejudice a Taction directe
pour lo faire condamner es-qualite d'heritier
beneficiaire, et faire saisir et vendre sur lui
des biens de la succession. Trudel d Leten-
rfre, 15R. L. 179, S. C. 1885.

11. Obligation of, to Rbprendre
l'Instance.

12. Les heritiers d'un defendeur qui ne
reprennent pas I'instance, et qui sont pour-
suivis, pour les contraindre a reprendre
cette instance, seront condamnes a payer
les depens de Taction en reprise d'instance
sansqu'il soit necessaire de reserver I'adju-
dication sur ces depens, pour etre decidee
en meme temps que le merite, dans la cause

£"S'"?oi^- ^^°P^^ ^- ^^y^> 14 R. L. 55, S
\j. a. 1 080.

Hotel keepers. 384

are observed as religious holidays by the
Church to which they belong, and their em-
ployer has no right to make a deduction
from their wages for such days. Cur v
j5;c%, IIL. N. 194, C. C. 1888.

HOMOLOGATION.

^h^9J Award op Arbitrators, 8e«
ARBITRATION. '

„II- Of Conseil de Famille, see FA-MILY COUNCIL. '

HONORAIRES —Foir FEES,
COSTS.

I. Des Avocats, voir Advocates.

iii. poavers of, with
Undivided Property

Regard to

13. Un seul de plusieurs heritiers indivis
peut porter Taction petitoire contre le tiers
qui n'a aucun droit a la succession, et re-
vendiquer, par elle, la totalite d'un immeu-
ble lui appartenant, que ce tiers detient.
Belle & Bfdard, II Q. L.R.318, S. C. 1885.

HERITIERS.

T^ivJ*^°"^ ^"^ Obligations des, voir
HEIRS, SUCCESSION, WILLS. '

HIGHWAYS — Kee MUNICIPAL
CORPORATIONS, ROADS, &o.

HORSES.

I. Liability for Service of Stal-
lion.

15. The proprietor of a stallion is not res-
ponsible for the death of a mare, where the
death is the result of an error de vote com-
mitted by the stallion at the time of the
connectio», unless it be proved thit the
error had for its cause some fault on the
part of the owner of the stallion, or of the
servant of the owner. Brouillet v. 03li, in
Review, M. L. R. 3, S. C. ]rt4, et 10 L. N. 351
1886.

RETENTIoT ^^^"^ ""^^ '"' ^^^^'^ °^

HIRE—See LEASE, LESSOR AND
LESSEE.

I. Of Work, see MASTER AND SER-VANT.

HOLIDAYS

I. Right of Workmen to keep

14. Workmen engaged by the month tn
work for the season on a timber-limit, are
not obliged to work on legal holidays which

HOTEL KEEPERS.

I. Liability of

16. L'hoteher n'est pas responsable de la
perte d'une valise laissee dans son hotel par
un voyageur, lorsque celui-ci n'est pas
son hote, ne loge pas chez lui et ne fait
qu'entrer dans son hotel pour y d6poser sa
valise pour quelques instants. Et un tel
depot n'est pas un depot necessaire, mais
volontaire. Bernard v. Lalonde, 8 L. N. 215
C. C. 1885.

' '

II. Lien of

17. Tiie lien of a hotel keeper on the
effects of a guest under 39 Vict. (Q.),ch. 23,
exists only for the price of board, and does
not extend to charges for the custody of
effects left behind by the boarder in the
.lotol on his departut'o. Ferguson v. Rien-
deau, M. L. R. 2 S. C. 136, and 9 L. N 135
1886. '
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VOCATES.

CE OP 8tal-

e DROIT DE

39 Vict 1o\ i,^''^!
"'''*"^^ P^ '« «t«t"t

propn6taires de maison de pension ou delogement, sur les oflFets de lours pension
naires ou personnes logges, s'applique au
cas ou un propri6laire loue une chambre aun locataire avec le droit de faire sa cuisine

V, ?^.^'?"°,'i?*'
'« proprietaire. Fleunj v.Stlhlaire, 11 L. N, 171, C. C. 1888

HOUSEHOLD SUPPLIES.
I. Privilege for, see PRIVILEGE

HUNTING AND FISHING - ^ce
GAME LAWS.

I. Rights of

19. Le droit exclusif de chasse et depeche accorde dan.s la concession d'une
seigneune fnite en 1688, n'a pas ete aboli
par I operation deji-acte seigneurial de 1854.
Lehouhlher v. Hogan, 17 R. L. 463, S. C.

^,^1 -^-^i
Propjietan-es riverains ont le droit

nn« fl f. . P^°
'®5' '^""^ ""« riviere qui n'estque flottable a buehe.s perdues, vis a-vis

rividre, la peche constituant un profit aprendre qui appartient au proprietaire rive-
rain (art. 400, 4:.'4 et 425 C C.) lb.

J^h ^® departement de la marine et despecheriesdu Canada ne peut accorder des
droit de peche sur une telle riviere, et legouyemement de la province de Quebec nepeut non plus octroyer des licences a cette

HYPOTHEC. 386

11. Conventional

JlSoMENT.^™"
^"^ RKOI8TRATION OF

IV. Deterioration op Property.
V. Discharge op
VI. Error in Description.
VII. Evidence op Discharge of
VIII. For General Continuing In-debtedness. ^
IX. Improvements.
X. Judicial.

BAND.^^
^^^^ ^^ Property op Hus-

XII. Proof of Title.
XIII. Registration of
XIV. Rights op Creditor.
XV. Rights of Tiers Detenteur
XVI. Right to Mortgage.
XVII. Sale of Immovable Hypo-

thecated.
XVIII. Transferred as Security.
XIX. Validity op

I. Action ox

HUISSIEES-.Sfee BAILIFFS.

HUSBAND AND WIFE — See
MARRIAGE.

I. Action by, when Commune pvBiENs, see ACTION.
'^"mmune en

.ilja^^^^'^ ^^ Condemned Jointly

I?theThavpV«1^°««"'^« ^'^ B^^n
^ THEY HAVE OBTAINED A JUDIf'lATSeparation Even During the Pe^dency op the Action, see ACTION

HYPOTHEC.
I. Action on, see ACTION.

A^iJf cr^ancierd'unjugemontde moinsde $40, qui a obtenu, par son enregistre-ment, une hypotheque sur lea bions iramou-
bles dudebiteur,peut, par une action per-sonnelle hypothecaire fondeesur le pre L
jugement, en obtenir un second rautwisant.
adefautdepaiementtt faire saisir et ven-dre les propriStes hypothequee&. Taillon &
Ponlin, 13 Q. L. R. 155, S. C. R. 1886.

nii»iF''"'".i5^"'*''/"'" "°« a«*'on person-
nelle hypothecaire fondee sur une hypothe-que judiciaire, le demandeur doit prouverquele debiteur etait proprietaire des im.

II. Conventional

24. Par Particle 2044 du Code Civil, I'hypo.
th^que coiiventionnelle n'est valable qu'enautant que la somme pour laquolle elle est
consentie est certaine et d^terminee par un

1889
"^ Germain, 18 R. L. 558, Q. B

III. Created by the RegistrationOF A Judgment cannot be set asideBY AN Insolvent after a Retransper

Posmo?!^^™' «««INS0LVENCYrC0M"

IV. Deterioration of Property.

26. Le debiteur qui diminue la valeiir d«a propnete iiypothet,uee, en en enlevant

o^2tT^'l ®'i '"J^* ^ ^^ contrainte parcorps pour les dommages qu'il cause, par lA,
ftu creancier hypothecaire. Et ces dom

miij&>'"''^-
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mages ne sont que la diiference ontre le prix
qu'aurait rapports, 6. uno vente jndiciaire,la
propriete avec ses batisses et celui qu'elle
rapporterait sans elle. McCall & PoulioL
12 Q. L. E. 10, S. C. R. 1886.

V. Discharge op

26. L'engagement de payer une certalne
sonime d'argent aussitot que le creancier
aura valablement decharge un iinmeuble
d'une hypotheque qui le grevait en faveur
d'un tiers, impose au dit creancier le devoir
de faire radier rinscrijjtion hypothecaire au
bureau d'enregistrement, avant de poursui-
vre le paiement de la dite somme, lors
meme qu'il apparaitrait que cette hypothe-
que serait valablement 6teinte par la pres-
cription ou autrement. Maisonneuve v.
Campeau, 30 L. C. J. 277, S. C, R. 1886.

27. La dite inscription hypothecaire cons-
titue un trouble de droit qui permet au de-
biteur, acquereur du dit immeuble, de re-

pouBser Taction du vendeur, quoiqu'il appa-
raisse ;jrma/acie que la dite obligation est
eteinte par la prescription trentenaire. lb.

28. La prescription trentenaire, invoquoo
sous les circonstances, ne pouvait etre defi-

nltivement decidee que contradictoirement
ayec le creancier de I'obligation, dument
mis en cause ; et une personne ayant inte-
ret a invoquer la prescription d'une dette
due par un tiers ne peut valablement le

faire si cette question n'est pas debattue
contradictoirement entre le creancier et le

debiteur. lb.

29. D avait une hypotheque sur un im-
meuble appartenant a G, et il etait, en
outre, porteur d'une police d'assurance au
montant de cette hypotheque. La batisse
de G fut incendiee, I'assurance remit son
cheque & G qui convint avec D, le porteur
de la police, et partant proprietaire du che-
que, que le produit de ce cheque serait em-
ploye a rebatir. D se croyait sauvegarde
par son hypotheque. La banque de St. Hya-
cinthe, creanciere, venant apres D, conteste
la collocation faite a D (apres la vente de
I'immeu'^-'e de G par le sherif), et pretend
qu'il a ete paye par le produit de I'assu-

rance. D repond qu'il a fait remise de sa
sdrete additionnelle pour garder son hypo-
theque. Question : Le paiement fait sous ces
circonstances estil un paiement efiectif, et
D a-t-il perdu son hypotheque ? — JugS, que
la remise des deniers au defendeur, et leur
emploi pour reconstruiro la batisse n'a pas
eu pour effet de faire revivre I'hpotheque
de D, qui avait ete eteinte par le paiement

;

que tel paiement etait efFectif. Setjbold v.

Garceau, 31 L. C. J. 1 59, S. C, and 32 L. C. J.

316, and IC R. L. 676, Q. B. 1888.

30. Un d6biteur hypothecaire qui paie
une partie de son obligation, a droit d'obte-
nir de son o.re.annifir j'.nr, quittance et de-
charge d'hypoth^que partielle. Christin dit
St. Amour v. Morin, M.L.R.4 S.C.469, 1888.

VI. Error in Description of
PERTY.

388

Pro-

31. La description d'un immeuble, pour
les fins d'enregistrement d'un droit hypo-
thecaire, est complete aux yeux de la loi en
mentionnant le lot et le rang, ou partie du
lot et le rang. Boisvert ». Johnson, M.'L. R.
3 S. C. 182, and 10 L. N. 365, 1887.

32. Dans I'esp^ce, I'erreur commise dans
I'acte consecutif d'hypoth^que, par suite
d'une erreur de clerc, quant au numero de
la subdivision du lot, n'affecte point la vali-
dity de I'hypotheque, attendu que I'identit^
de I'immeuble est bien etablie et qu'il n'en
est results aucun prejudice au defendeur.
lb.

33. Dans I'esp^ce, le debiteur personel
qui a constitue I'hypotheque 6tant auesi
I'auteur du d6fendeur, ce dernier se trouve-
rait sans titre a I'immeuble, si celui de son
auteur ^tait illegal, insuffisant ou irregulier,

ce qui ne saurait etre, puisque le defendeur
luimeme invoque le titre comme parfait. lb.

34. Dans I'espece, le defendeur a rencon-
nu lui-meme la validite de I'hypotheque et
a meme garde entre ses mains, sur le prix
de son achat, une somme suffisante pour
payer la dite hypotheque au demandeur, a
i'acquit de son auteur, et, partant, sa de-
fense est entachee de mauvaise foi, atten-
du qu'il a invoque une pretendue irregularite
dont il n'a souffert aucun prejudice et qu'il
a effectivement couverte par sa conduit© et
ses promesses. lb.

VIL Evidence of Discharge of

35. Evidence of payment of a hypothec-
ary claim registered against an immovable,
must be made by the production of a duly
registered discharge. Greene v. Mappin,
M. L. R. 3 S. C. 393, 1887.

Vin. For General Continuing
debtedness.

IN-

36. La convention qu'une hypotheque con-
sentie pour une dette existante, subsistera
tant que le debiteur devra au creancier pour
des avances subsequentos, ot les paiements
ui seront faits seront imputes sur celles-ci,

meme si les parties ne s'en expliquent pas,
alors, est valable et empeche la remise au
debiteur des billets consentis pour le mon-
tant de I'obligation de valoir comme acquit
de celle-ci, tant que des avances subse-
quentes faites, avant et au moment m6me
de la remise des billets, n'ont pas et6 soldes

;

(Andrews, J., diasentienie, quant k I'acquit
de I'obligaiion par la remise des billets au
debiteur, vu I'admission du commis du
creancier que les billets ont 6te payes) et le

fait que les livres du creancier montraient
que les billets avaisnt fite pavAs. McCall <t

Pouliot, 12 Q. L. R. 10, S. C. R. 1886.

37. Le creancier poursuivant en dom-
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HABGE OF

(NTINUINO In-

moges pour duteiioration do la riropriete
hypothequfo ivcst pas, dans co cas, oblice
dallegiier ses avances subseqiientes, et il

pent, a un plnidojer de paienient, lepondre
que, lors do Ja remise des billets et de paie-
nients suhsequents, le defendeur avait fait
de nouveaux achats, et etait toujours reste
endettS tnvers lui en une somme egalant le
montant de I'obligation. lb.

IX. Improvemknts.

38. La clause d'un contrat de vcnto a I'en-
can par laqiiolle le vendeur stipule que son
acquereur parachevera les ouvrages en voie
de construction sur I'immeuble vendu, ne
tait pas obstacles a ce que cet acquereur
poursuivi sur action hypothecaire, reclame
un Pi-'vilege pour scs impenses. Leprohon
V. VeBeUeJeuiUe, et I'mdltomme, oppomnt,
M. L. l\. 1 S.C. 156, et 8 L. N. ICO, J 885.

I

antorieure qii'il a acquitteo, ne pent pas,
avaut d'etre force a delaisser, exiger que le
creancier pouisuivant lui donne caution de
porter I'immeuble A un prix asso/, i-leve pour
qu'il soit pay6 do la croance hypothecaire
qui, jusqu'a rcxpirt.tioii do ce delai, etait
anteriotire. Thiberge k Bcoijou, 12 Q. L.

i

J{. 1 S. C. U. 18Sf),

. 44. La convention, dans un acte de vente,
par laquelle I'acquereur s'oblige a payer
toutes les hypotheques affectant le terrain
vendu, ne donne pas aux creanciers hypo-
thecaires une action directe contre I'acque-
reur. Parker v. Lamoureux, 17 1?. L. 705.
S. C. J 888.

'

XV. R1GHT.S OF Tiers Detenteur.

X. Judicial.

39. Judicial hypothecs arising between

u ^i^L^^"^"^^^'' ^S41, and 1st Septem-
ber, I860, only affect such immovable pro-
perty as the judgment debtor possessed at
the time when the judgment was rendered. - - -.^.. ^ ..^..o «. ^<. ^,ur-Ihompson v. Marks, 9 L. N. 372, S. C. 1886 j

^«»'< v. Cr£peau, 11 Q. L. ]{. 119, S. C. R

45. La stipulation qu'un prix de vente
est la premiere hypothoque sur la propiieie

,

vendue n'est que la garantie qu'il piime les

j

privileges et les hypotheques enregistres.

j

Et le tiers detenteur, poursuivi liypothecai-
;

rement, r.o peut exiger que le pourtuivant
j

lui donne caution pour le paiement de ses
I

impenses
; eos droits se bornent a deman-

I
der que le delaissement ne soit ordonnS

-
qu'a la charge de son piivilege pour son
paiement. Commissaires d'ecoks de S(. Nor-

Xr. Of Wife on Property op
BAND.

Hus-

40. L'hypotheque legale que la loi accorde
a la femme ne peut s'appliquer a une dona-
tion d'une rente viagere, en cas de survie
a elle faite par le mari dans le contrat de
mariage, et une hypotheque generale ac-
cordee par le mari, pour garantir le paie-
ment de cette rente est sans effet, ainsi que
I'enrcgistrement de cette hypotheque sur
des immeubles laisses par le mari. Davianon
<&iBo.v,18E.L. 546, Q.B.I 889.

XII. Proof of Title

41. A deed of conveyance of land which
has not been signed by the purchaser will
not make proof that he h.ad power to create
a hypothec on the property. The Union
Bank of Lower Canada d- Ntiibrown, 8
L.N. 76, Q.B.I 885.

'

1885.

XVI. Right to Mortgage.

46. The Plaintifl in a hypothecary action
must prove that the grantor of the mortgage
was proprietor of the immovable hypothec-
ated at the time the mortgage was granted
and this cannot be shown by verbal testi-
mony. Union Bank v. Nuibrown, 11 O. L.R
217,andl4R. L.64, Q.B. 1885.

47. A dt ed of conveyance of land which
has not been signed by the purchaser will
not make proof that he had power to create
a hypothec on the property. lb.

iMAKn'ABLE HyPO-

XIII. Registration OF

42. L'hypotheque conventionnelle existe,
quant aux parties, par le fait de la conven-
tion, independamment de I'enregistrement
qui n'est requis que pour lui donner effet &
legard des tiers. Gaulhier & Michaud.Vo
Q. L. R. 134, >S. C. R. 1887.

XIV. Rights of Cbedituk.

43. It) detenteur qui n',v i,^s renouvell,
dans le delai voulu, apres le depot des plan
et hvre do renvoi, la creance hypothecaire

XVII. Sale of
thecated.

48. Le debiteur qui aliene I'immeuble
qu U a hypotWque au paiement d'une dette
a ternie diminue par la les suretes de son
^eancier et est dechu du droit au terme

I?Tsr*''
^" ^^''^"^^^> ^^ Q- ^' i^- ^34, s. c'

XVIII. Transferred AS Security.

49. Le gagiste qui a transports son droit
do gage a un tiers, moyennant une garantie
tiypothecaire de la part de celuici, ne peut
dans une .action, conclure a une condamna'
tian hypothecaire et personelle contre son
cessionnaire. Bondeau v. Jioss, 12 Q L R
320, Q. B. 1 SSfi,

50. Et tel cessionnaire n'est pas memo
tenu hypothecairement vis-A-vis du gagiste-
cedant, lorsque celui-ci a fait un transport
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de droit de gage sur la totalico de certains
outils dont il n'etait gagiste que pour la
moitie, lorsqu'une condition du transport
n a pas eto observes, et que le gagiste n'a
jamais ete, non i)lus quo son cessionnaire
en possession des dits outils. lb.

'
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XIX. I. Validity of

51. As to the validity of a hypothec given
alter sale of the property to another with
light of redemption. Hainault & Chavde.-
Imne, 32 L. C. J. 84, Q. B. 1888.

I
I

9A' t '"(il
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393 IMPRISONMENT.

ICE BRIDGES.

I. Powers op Legislature and ofMunicipality with REOARn to „
MUNICIPAL CORPORATIONS. '

"

IMBECILITY.

I. What is, see CONTRACTS,

IMMEUBLES-See IMMOVABLES
I. Droit de saisib, voir EXECUTION

TY/DE^^R^sror

'

'"'' p^^p^R-

IMMOVABLES.
I. By Destination, see PROPERTY.
II. Improvements ON

1. Le proprietaire d'une batisse ou autres

peut, par Tenregistrement, acquerir unhypotheque sur ces ameliorations. Prud'.

NUT'mf.'"' •
^- ^- ^

^- ^- ^^ «* 9 L.

^2. Or cea ameliorations sont immeubles.

ai'EXECUTION.
^^"^" Subdivision,

IMPENSES —Voir IMPROVE-
MENTS.

IMPRISONMENT.
I. After Payment op Part op Fine
II. Cannot be Ordered by thf PrfSIDENT OP AN ELECTION MEETINg;
III. CONTRAINTE PAR CORPS.
IV. 1<0R Damages, see DAMAGES

AnTiE.^''''"
'''' ^^IMENTARY AlLOW-

VI. Term op
VII. Waived by Warrant of niaTRESS see CRIMINAL LAW,7ent'knce:
VIII. With Hard Labor.

I. After Payment op Part of Fine.

it.u \mc. ^ ondamiKiuon par an iuge depa X, a une amende et aux frais avec ""alter,native d'un emprisonnement, et, ,le suiteapres son arrestation, liblr6 p*; le connetab e

IMPRISONMENT. 394

porteur du mandat, sur paiement de partieclu montant exigible, no peut otreS e?empnsonne de nouveau a cause du dTfaut de

i^TM^P^.^^^^^^^^^^
OP Municipal Councillors op a Per^

III. CONTRAINTE PAR CORPS.

4. La regie pour contrainte centre .ingard.en faite rapportable un jC of. letribunal n'a pas siege, est nulle et sans

c R mT'" * '^"'''"'
'' Q- ^- «• 37ors'

se^^i^s^rs^^f^tcfr^'^
comru.tnr.en of a guardian for not producing effects placed under his gua.'diansWo it
•9 not essential that there^sS be a„enumerat.on of the effects he has « deliverup .n order to obtain his liberation iS-thj V. Jackson, 10 L. N. 53, C. C. \m

6. On the 22nd November iss? ;„*u j

down, ran over her the consequence bSthat her arm and hand were very severelf

The me ileal testimony disclosed the factthat, ow.ng to an ulcerous sore that formedbetwee; the thumb and forefinger o™heinjured hand, she was unable, for over twomonths, to do any work. It ^Iso appearlS.n evidence that, instead of stoppinrto see

H^^"ri''r
°''."°' ^« ' ^^ i"J"red the Plahi tiffthe Defendant continued his coufse with'unabated speed.-^eZd, that a person sS.nfl.ct.ng bodily injury, can be cons rafnedby coercive imprisonment, to the paymentof whatever compensation, in the sC ofdamages, may be awarded against£ hithe^ Court. Girard& GignSo, .'HTx^I

7. Alias Writ o/-._Un alias bref de contrainte par corps, emane sans que le deman"dour a.t prealablement obtenu IWdrrdunbunan est nul comme contraire aMVtict

r:608;l:aiu8'86""'" "
^''""'"•' '^ «•

contestation, fairo k^n.^^r^f^onLZ Ji^iitdeur, une seconde regie pour contrahSpour les memes causes* 76. And 17 HI

'

Oil and 31 L. C. J. 212, S. C. R. I88G
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9. Une regie t'lnise contre un gardien
pour etre reguliere doit 6nuinerer les ett'ets

qu'il doit livrer, et leur Evaluation, afin que
le dit gardien put se liberer on payant la

valeur de ces efFots. Robitaille v. Ward,
32L. C. J. 124, S. C. R. 1888.

10. Les procedures et formalitea roijuises

pour la niise a execution de la contrainte
par corps sont de rigueur et a peine de nul-

lite. Et la contrainte par corps no j)eut

6trc' mise a execution que sur une ordon-
nance speciale accordee par le tribunal

(art. 781 C. P. C). Hiidon v. Miller, 32 L.

C. J. 253, S. C. K. 1888.

11. La contrainte par corps dans les cau-

ses pour injures verbales peut etre ordonne
lorsque le montant capital de la condamna-
tion n'est que de cinq piastres si le capital

et les frais excedent $16.66. Et quo le

temps de I'emprisonnement est discretion-

naire a la Cour. Iloule ic Disauteh, 18 K.

L. 315, C. C. 1889.

V. Right TO Alimentary Allowance.

INCIDENTAL DEMAND 396

tique, ni contredire les enonciations (lui ysont coutenues. Uriyer dit Laplante v,
Daignatilt, M. L. R. 3 H. (J. 444, 1887.

12. Un gardien emprisonne pour inepris

de Cour, n'a pas droit a une ponsion ali-

mentaire. McCarthy v. Jackson, 9 L. N.
298, C. C. 1880.

VII. Waived by Warrant op Dis-
tress, see CRIMINAL LAW, Sentence.

VIII. With Hard Labor.

13. (Affirming the ruling in EKparte Le-
febvre, 4 L. N. 253), that in any case tried

under 32-33 Vict. c. 32, s. 2, ss. 3, 4, 5 or 6,

if the prisoner bo condemned to fine and
imprisonment, hard labor cannot be added
to the sentence of imprisonment. Exparte
Carpenter, 9 L. N. 281, Q. B. 1886.

rMPROVEMENTS — See IM-
MOVABLES.

I. Compensation for

DONATION.
'^^^''''°'' ^''^'*' ''°*'' ""'

III. Privilege for
IV. Right to

IMPEOBATION.

I. Jurisdiction in Matters ok

14. Lorsque, sur une accusation de faux,
une enquete preliminaire a eu lieu, dans le

district oii I'ott'ense aurait ete commise, et
que I'accuse a fourni caution, pour sacompa-
rution, dans ce district, au prochain terme de
la Cour du Banc de la Reine, on ne pourra,
pour la meme offense, proceder contre lui,

dans un autre district, et un acte d'accu-
sation rapport6 comme fonde, par les Grands
Jures de cet autre district sera casse comme
illegal. Regina v. LavalUe, 16 E. L. 310, Q.
B. 1888.

I. Compensation kor

16. Le possessour, en vertu d'un litre
dont il ignore les vices, a droit le retonir
nmmeuble, jusqu'a ce qu'il soit paye de
I'augmentation de valeur qu'il lui a ilonne
par ses impenses et ameliorations. Nu(/ent
V. Mitchell, 19 R. L. 509, Q. B. 1887.

III. Privilege for

1 ^1: ^"^ proprletaire d'une batisso ou autres
ameliorations faites sur le terrain d'autrui
peut, par I'enregistrement, acquerir une
hypotheque sur ces ameliorations (Art. 2017,
C. C), parce que ces ameliorations sont im-
meubles. (Art. 376, C. C.) Prud'homme v.
Scott, 30 L. C. .T. 150, S. C. R. 1885.

IV. Right TO

18. Le tiers (jui a amelioro la choso d'au-
trui doit enlever ses ameliorations lors du
delaissoment de I'immeuble, et s'il n'a pas
enleve les dites ameliorations en temps
utile et s'il laisse vendre I'immeuble avec
les dites ameliorations il no peut ensuite,
sur opposition afin de conserver, en recla-
mer la vtvleur. B'Orsonnens & Chrisiin, 30
L. C. .J. 9 Q. B. 1885.

'

19. Le tiers detenteur condamue a ren-
dre I'immeuble qu'il detient apres licjuida-
tion des fruits et revenus et dos impenses
et ameliorations, sous la reserve de son
droit de retention s'il y a excedant en sa
favour, a droit de percevoir les fruits de
I'immeuble revendiquo jusqu'au jugement
final, sauf a rendre compte au proprietaire.
Dufour v. Dufour, 10 L. N. 305, C. C. 1883.

II. Proceedings
Attack a Will.

IN, Necessary to

15. En I'absence d'une inscription en
faux, on ne pout attaquer par uue pi'euve
testimoniale rien de ce qui concerne la sol-

lennite exterieure d'un testament authen-

INCENDIE.
I. En quels CAS lelocataire en est

RESPONSABLE, Voir LESSOR AND LES-
SEE.

INCIDENTAL DEMAND
PEOCEDURE

-SVe

L Grounds op, see COMPENSATION,
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inciations (jui y
Ut Laulante v.

144, 1887.

See IM-

^IM FOR, 8ee

rtu d'un litre

roit le retonir
soit paye de

il lui a (lonne
tions. Nugent
I. 1887.

Itissfi ou autres
jrrain d'autrui
acquerir une

5ns (Art. 2017,
itions sont im-
Prud'homme v.

1885,

la chose d'au-
atioiis lors du
et s'il n'a pas
IS en temps
nmeuble avec
peut ensuite,
"ver, en recla-

k Ghristin, 30

Jamne a ren-
ipres liijuida-

los impenses
servo de son
cedant en sa
les fruits de
au jugement
proprietaire.

5, C. C. 1883.

iVIRE EN EST
AND LES-

fD — See

INSATION.
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INDECENT EXPOSURE
I. Op the Nude in Art.

20. Le reglement de la Cite de Montreal
condamnant a remprisonnement (luiconriije
expose, vend ou oftre en vonte un obiet im-
modeste ou indecent est legal. City of
Montreal y Sharpley, 9 L. N. 148, Cour du
Recorder, 1886.

'

21. La Cour du Recorder a juridiction
pour les ottonses coiamises contre co reale-
inent. lb. "

22. Le fait qu'une statue est un obiet
ilart, ouunecopied'un ceuvre d'un grand
maitre, nest pas une excuse sulfi.ante prnr
lexposer publiquemont, si elle est inde-
cente et peut oflenser les mrours. lb

Injunction. ,m
INDUSTRIAL ESTABLISH-

MENTS.
I. Suppression of, see NUISANCE.

INFIDELITY.

I. Of Wipe does not Deprive HfhOF Hek Alimentary Allowam^SUNDER A Judgment op SEPARA^rmv »ALIMENTS 't'i'ARAriON, see

INDExMNITY.

I. Due TO THOSE whose Property isTaken or Injured in the Public In-TERE8T, see EXPROPRIATION MUNICIPAL CORPORATIONS. '

II. For Land taken for Railway

RMLwi'm '"''''' EXP«OP«IAt7on:

IN FORMA PAUPERIS.

INFORMER.

INDIAN ACT.

I. Appeal prom Summary Convictions under, see CRIMIXAL LAW.

I. Libel to Accuse a Person nnBEiNo, see LIBEL.
^*.kson of

INHUMATIONS- Fmr BURIALS.

II. Jurisdiction under

(1880) a justice of the peace acting alone
has no jurisdiction to convict an offender
against the provisions of that act, and
the conviction in such case U void evenwhen the proceedings up to the date ofsuch
conviction have been correctly signed bv
the same magistrate acting in a capacity
which would give him jurisdiction under the
act. Ae% Lxparte, 14 R. L. 238, 8. C. 1880

INJUNCTION.

INDICATION.
I. De paiement, Dotr PAYMENT.

INDIVISION— Foir CO-PRO-
PRIETORS.

INDUSTRIES.

NUI?ANCE°^
''^'"'^ BISCONTINUER, voir

I. Affidavit.
II. By Several Persons.

AGES.^'''"'^"''^
*'°" ^^^"'^ ***'''"'« DAM-

IV. Effect op
V. For Infringement of Patent
VI. Procedure under
VII. Question of Title.
VIII. Right to

I. Al'Kir)AVIT.

24:/l suffit que I'aftdavii requis par la

^lf\r ^ 'L^'^'^
relatilfuix brefs d'inionction

(41 Vict, chap 14, Quebec 1878) aKe enbloc la verite des allegations de la rejuefesans relater en detail les faits surlesS
s'appuie la demande d'un bref d'inionctS
et que le deposant affirme au meilliur de saconnaissaiice la verite des faits contenusdans I'affidavit Central FermontRTi

25. En droit, I'alMgation par la requ§ranteque la corporation detenderesse a outre^passe ses pouvoirs en imposant les taxesqu'elle reclame do In nor«p„™;„ ^,^^^^
suttit. sous I'empire- duTiKpiS"^: po"u:donner lieu au bref d'injonction, qu^iSSnapparaisse pas par la requete que le tortapprehende soit irreparable, et quoiqu'il ne
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soit pas all6gu6 dam la requfite quo la
requ6rante n'uvait pas d'autre reniede pour
obtenir lo redressement de ses griefs, la
cour ayant a juger ellem6me, dans son
appreciation au merite, s'il existait ou non
un autre remade, lb.

26. La loi pr6cit6e n'autorise pas la requ6-
rante 4 deraander un bref'd'injonction pour
le motif quo revaluation de ses propri6t<;s
est exorbitante, la charte de la ville de St
Jean coutenant un mode de rectifier reva-
luation, lb.

27. Un affidavit en termes genSraux affir-

mant la verity des faits allegues dans la
requete pour injonction est suffisant. Col£
& La Corporation de Ste. Auquatine, 13 Q.
L. li. 348, S. C. R. 1887.
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II. By Several Persons.

28. Sept requerants peuvent s'unir, dans
une seule action, en injonction, pour deman-
der la nuUite d'un proces-verhal, ordonnant
le changement d'un ohemin de front et de
tous les procedes falts sur proces-verbal, par
la corporation municipal, et qu'injonction
soit donnee a la corporation de ne paa
ouvrir et faire le chemin, sur les proprietes
respectives des requerants, vu que ces
<iemandes sont connexes. LaferU v. La
Corporation de la paroisse de St. Aimi, 14
K. L. 476, S.C. 1886.

IV. Effect of

29. An order of injunction, no matter
under what circumstances obtained, must be
implicitly observed, so long as it exists. Clint
d; The Quebec Harbor Commissioners, 14
L. R. 343, S. C. 1888.

V. For Inprinoment of Patent.

30. A patentee, during the pendency of
an action instituted by him to restrain the
infringement of his patent, is entitled to
an interim injunction under 35 Vict. (D.) ch.
26, 8. 24, on the production of affidavits
that his patent is being infringed by the
Defendant, and further of a judgment in
another case, establishing that he (the
Plaintiff) had euccessfully maintained an
action complaining of a similar infringe-
ment. Baril v. Pariseau, M. L. R. 2 S. C
352and9L. N. 412, 1879.

31. The Provincial Injunction Act of 1878,
requiring security to be given before an
injunction is granted, does not apply to an
injunction under the Dominion Patent law.
lb.

VI. Procedure

32. Un bref d'injonction, en autant qu'il
opere comme une injonction, peutetre casae
et annule, aur motion faito 8t presentee en
meme temps qu'une exception a la forme
et une exception declinatoire. Canada

I Atlantic Ity Co., v. Stanton 14 R. L. 65, Q.
!
B. 1885. '

^

33. II n'est pas necessairo que le bref
d'injonction soit adresse a la partie contre
laquello U est demands ; il peut t-tre vala-
blement adre8s6 aux huissiers du district
leur commandant " d'assigner la partie k
comparaitre a un jour fixe pour repondro k
la requdte libellee qui y est annexee et do
lui enjoindre,etc." Corporation de Heauport
v. Oiedu chemin defer Quihec, Montmorency
& Charlevoix, 15 Q. L. R. 1 S. C. 1888.

VII. Question of Title will not be
Decided under, where Third Party
Interested, see CROWN LANDS, Lo-
cation Ticket.

VIII. Right to, see MUNICIPAL
CORPORATIONS, Assessments.

34. Un entrepreneur qui a fait un contrat
avec une coiupagnie de chemin de fer, pour
la constructiou de son chomin, et qui no
fait pas les travaux qu'il s'etait oblige de
faire, et ne remplit pas les obligations qu'il
avait assumSes, par lo contrat, n'a pas droit
au bref d'injonction, pour empecher la com-
pagnie d'emaner des debentures, et de les
payer a un autre entrepreneur, qui aurait fait
les travaux, en vertu d'un contrat subse-
quent, octroye k ce dernier par la dite com-
pagnie, et un bref d'iiyonction emane, &
cette fin, sera casse et annule, sur motion,
en autant qu'il opere comme bref d'injonc-
tion. La Compagnie du chemin de fer
Ailantique Canadien v. Stanton, 14 R. L. 65.
Q. B. 1885.

'

35. Dans I'espece le bref d'injonction a
ete emane conformement a la loi ; et sous
les circonstances il n'etait pas nScessaire de
donner avis k la partie adverse pour obte-
nir I'emanation du bref. Bolduc & Provost,
31 L. C. J. 68, Q. B. 1886.

36. Lorsqu'une corporation municipale
outrepasse ses pouvoirs, il y a lieu a pren-
dre contre elle un bref d'injonction. Coti <£-

Corporation of Ste. Augustine, 13 Q. L. K.
343, S. C. 1887.

37. This case arose out of the Ontario and
Quebec construction in St. Clet. The Plain-
tiff took a writ of injunction to restrain the
company from building across his mill dam
in such a way as to injure his water pri-
vileges, as by a deed previously passed to
the company, one of the considerations of
the sale was that in building their line the
railway company would not interfere with
the water power used by Plaintiff to drive
his mills. In asking for an injunction, the
Plaintiff alleged that the company had built
an embankment across the pond, and had
caused him a damage for which they were
responsible. The injunction was granted,
but the writ was not served, and negotia
tions were started to arbitrate any damage
caused to P, and L was named as the com-
pany's arbitrator. After some nine months,
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(luring which time the railway works werecompleted, it w«s found imj-oJil.le to deTideupon a third arbitrator, and the proceedmgs being broken off, the Plaintiff" servedthe mjunction which had been Rrantodnearly a year before. In answer ?o thuwrit the company pleaded that the injunction was not tenable, an the railwayworks were completed before its serviVe^tho P aintiff hJ waived his right to a^.njunctipn by allowing tho mattefto go "oarbitration
;
and that on the merits no d^image had been sustained, and the mUl

™
vileges and water power vvere in nowaydisturbed or essened by the railway worksJudgment dismissing Plaintiff^s petition for apermanent inunction on the groindsT-!
8 . Because the works wore completed b^^fore the writ was served, and as the wrUcalled for the discontinuance of the woTks

PlafnHftM 'T*
^'

.^i;""'^''-
"'nd. BecausePlaintiff had waive.! his right to his recourseby injunction because he liad al owed hisclaim to be referred bitration. iSretteV. Ontario and Q,u ?. p A i

j f ^r
130,8.0.1888.

-K-Co., n L. >.

.

38. The provisional injunction or restrain-ing order is assimilated to the writ ofr^"damns, md exists in our law in 08.68 0^^
f^Jkl^T 'PJ?*''^'^'!

i" the Act 41 Vict can
14 (Q). Oraroford & Protestant Hospital firthe Insane, M. h. R. 4 .S. C. 215, J8g8.
39. An interim order of injunction will lieto restrain the Quebec Harbour Commis

m«rl« fi
^^'

""h ^-' ''^<'*- '4, Where it ismade to appear that such arbitration hasalready been held, and suit has beeXoughtand 18 pendmg to recover the amount of fhi
award. Clint & The Quebec UarborC^J^
missioners, 14 Q. L. R. 343, S. C. 1888.

40. The Injunction Act, 41 Vict., chan
14, only extends to the suspension o workscomplained of, and not to the demoUtLn
°J

those already made. Corporation of

tNXs'o'\ifr'' TeieA::x,%

Tn d'unr ^- ^°" ^^«"^'"' Prend poBse
'

sion d un terram sans avoir fait les procedfs

tvii^ullT^'T ^>"*" ^'^ chemins de

T28 aq^A?*'?"'^? ^^ Q"^hec, art. 5164,9^wi8,29et37et art. 1033a, C. P. CM Za

gevtn, 17 R. L. 116, Q. B. 1889.
42. 5^eW, oonfirmant le jugement de la

avTenUrfi^^H^-^"^ ''^^^'^^ '-" '"tb: s

*i^n oonl [
^ ^^^\^ P™'^««« par inionction contre les appelants, en vertu rl r -tedmjonctionde 1878. Giimour & I, '^

33 L. C. J. 231, P. C. 1889.
'

13. The Court, as a general rule, will nnfdecide a question of title upon1 writ ofInjunction, more especially Xn tJo is a
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third party interested (here the (Jovern-
inentofQuobecl whois not a party in thl

C 1889 *""" ^''""•'''''' '- !'• N- 322, S.

44. Pour I'obtention d'un bref d'inionc
tion, le requ6rant doit d^montrer un droitclairet indisputable, et, sansce bref, il peu
ui resulter un prejudice reel et s^rieux. />«-
lanetj v. Guilbault, 19 R. L. 544, S. C. 1890.

45. Le juge, dans I'exercise du pouvoir
di cr^tionnairo qu'il poss^de d'accorder oureluser e bref d'injonction, doit considfirer

v/nJZ ''PP*''^"t« ^'es parties, ot les incon-

L. f 1.
"" dommages qui pourraient rdsul-

ter 4 I'une ou & lautre deces parties nar
suite de I'emanation de ce bref. 76 '

^

INJURES — Voir LIBEL.

INJURES PERSONNELLES.
I. Signification des mots.

46. Les mots i7ijurej personnelles, com-
prennent tout ce qu'on dit, ce qu'on ecrit
et ce qu'on fait, de dessin prem6dit6, dans
la vued'offenser quelqu'un et de lui faire
anront

;
mais ne comprennent pas lea bles-

?«nr.n?r.Pr"^' 'J"' '""^ '"'tes, sans in-
tent.oD d offenser, comme dans I'espece, lesWes-ures caus^es par un cheval vicieux.
Morrison & Mullins 16 R. L. 1 14, S. C 1888

INSANE.

ALIMENT™ ^°^ ^""^°«^ "^-""^

Ix\S0RIPTION-6'ec PROCEDURE.

INSCRIPTION EN FAUX.

PROBXTroK
^'"^ ^^'^^^^Ai^E-ace IM-

INSOLVENCY.

GiouNDSor'^"^^^' "^^ CAPIAS,
II. Absence np Insolvent.
III. Action l Curator.
IV. After Cojiposition.

y. Application for Discharge.
VI. Appointment op Curator.
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VII. Book Debts.
VIII. COMPKNHATION OF DkUTS.
IX. Composition.
X. CoMI'OhlTION AND DlkCHAROE.
XI. COHTH OK CONTKhTINO DiVIUKNI).
XII. CKHATOU CONTINl'INd IUH1NI>H

OF Inkolvknt.
XIII. Demand of Ar^^ionmknt.
XIV. Disqualification of Cuhator.
XV. Does not Suspend KioHT to Sue.
XVI. Duties of Curator.
XVII. Effect of
XVIII. Fraudulent Transfer.
XIX. Fraudulent Purchase of In-

80LVBNT Estate.
XX. Hypothec given within Thir-

ty Days of
XXI. Imputation of payments made

TO Trustee.
XXII. Insolvent Entitled to Ac-

count.
XXIII. Liability of Creditors.
XXIV. Liability of Curator.
XXV. List of Creditors.
XXVI. Meetings op Creditors.
XXVII. Of Debtor Terminates De-lay for Payment.
XXVIII. Position of Undischarged

Insolvent.
XXIX. Powers op Curator.
XXX. Preferential Payments.
XXXI. Privilege op Landlord.
XXXII. Privilege of Unpaid Ven-

dor.

XXXIII. Proof op Title OF Curator,
XXXIV. Provisional Guardian.
XXXV. Rights op Creditors.
XXXVI. Rights and Duties op Cu-rators and Trustees.
XXXVII. Sale by Insolvent.
XXXVIII. Sale op Bankrupt Stock.
XXXIX. Sale op Book Debts.
XL. Sale op Real Estate.
XLI. Security for Costs in Actionby Insolvent.
XLII. Secured Claims.
XLIII. Security op Assignee.
XLIV. What is

I. Abandcjnment.

47. Le delai de quatre mois accorde par
lea articles 773 ot 774 C. P. C, pour contester
le bilan d'lin debitear qui a fait cession de
bians, et faire la preuve des allegations de
la contestation, ne peut etre prolongs dc

,

des deux mois sous I'article 774, qu'avant
I'expiration du delai de quatre mois, et
cette prolongation ne peut avoir lieu anrrs
lexpiitiuua uu premier delai. Woodward
V. McLenzie, J \ R. L, 700, S. C. 1889.

If. AllBKNCKOF I.VHOLVBNT.

48. The fact that an insolvent trader has
made a voluntaiy assignment of his estate,
does not Jiislily his departure from the
country without the conHPnt of his cre<li-

tors. It is his duty to be present, in order
to give such inl'orniation as may berc(|uired
for the reali/ntion of his a>sets, and his de-
parture without explanation is ground lor

the issue of a aaisie arrSl before judgment.
Ileyiieman k Harris, M. L. U. 2 Q. B. 466,
and 10 L.N. 110, 1886.

III. Action iiy' Cuh.xtor.

49. Le curateur k une cession de biens
peut intenter, pour Ic benefice des crean-
ciers, Taction paulionne reclamant une
somme d'argent payee parl'insolvableArun
de ses crdanciers, sur une saisiearret avant
jugement, si ce creancier savait, lors du
paiement, que son d6bite"r etait alors insol-

vable. Dion ik Phenix, .i R. L. 509, S. C.
1890.

IV. After Composition.

50. Lorsqu'il intervient, entre un debiteur
et ses creanciers, un concordat, par lequel
ceux-ci consentent a faire remise de leurs
creances, moyennant 5 contins par piastre,
payable comptant, tel ( uicordat peut etre
revoque, par les creanciers, si leur debiteur
ne s'en est pas prevalu en temps opportun.
Et un retard de 16 mois appoite au paie-
ment d'une creance telle que reduite par la

I

composition, justifie le creancier de rivo-
quer le consentement qu'il a donn§ lors du
concordat. Bolt v. Lee, 16 R. L. 53, S. C.
1886.

51. Les avantages accordes d un crean-
cier, apres un atermoiement, i)euvent etre
annules, en cas de faillite subsequente, d la
demande d'une personne qui sorait devenue
creanci^re du failli, lors de I'atermoiement,
en lui faisant des avances, pour payor une
composition aux creanciers. Dupras & La-
moureux, 16 R. L. 243, S. C. 1888.

V. Application fob Discharge.

52. Un failli sous la loi do faillite de 1875
n'etait tenu de donner avis de sa demande
do dechaige qu'a ses creanciers an moment
de sa cession de biens, et non aux cession-
naires subscquents de ses creanciers. Gi-
rouard v. Buf'ort, M. L. R. 2 S. C. 179 ct 9
L. N. 203, 1886.

VI. Appointment OF Cuhatohs.

53. Altli'.ugh articles 763 and feq. C. C.
P., as amended by 48 Vict., ch. 22, use the
expression " a curator," there is nothing in

the law to exclude a joint curatorship com-
posed of two or more persons, and the
appointment of .", curator is in the court or
judge, and not in the creditors, but creditors
attending the meeting will be heard, and
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thoir suggestions us to tlio ai-iiointnient will ibe considtred hy the CouVt. //«a«2< 1Chinic, 13 q. h. \{. 205, s. C. 1887

VII. Book Debts.

64. De8 commoivants (|ui ont l„it uncmmon de bieng volontm,,. ,,our le L6„e
'

.

^ie leur cr^unc.ers et lo .ymlic ou cenTio .

imire de ces bier.s no sent ims tenuB .n,,.

sunt .Jann los liwes ,le ces coum ('"antsles por.e.s dpiouv^en ,.ar lui A mison ,ie coue certttines creances appamisHunt aux
livres n'ont aucune existence ot de oe ?,m>qnelqueH une.s sent eteinUs

i «r la conn/on-
at.on, 8'j n'csf pas p.ouvo quo ces e.Veu sdans es livres des insolvable.s .oient lo n'Bu tat do Itt haude ou de la mauvaiso loi et

SI la vente do ces cieances a ete (aite «ans
g«rant,equecelledutitre du syndic A rescreances, et s'il est otahlie que lors de la

^^1 ''^'^TT"^' IVheteur connais.ni
suftsanunent les hvres .le ces conimernant
pour savo.r qu'.l y existait des erreurs'non -

breuses et si d laison de ces erieurs il ontox.g^tne .eduction de p.ix ,,ni leura" eaccord^e, la convention faite dans ces cii"Constances con-tituant I'achut d'un risuue
.(ue I'Bcheteur prend entierement A '"acharge et pour les suites duq„el il „e pei'trecherche-- ni les commei^ants ni le svn

55. Un cuiateur k uco cession do bion*.qui vend sans r6terve les dettes de linesdu corflmer9ant qui a fait la cession, et n ,

i

sur paienuent du prix do vente. reme.i
I'acheteur les livres' memos, no pom ra en
-suite les reyendiquer, s'il ne prouve To \Loreanciers du cedant ont un interet A obte-nir la possession de ces livres. K.nl v
Granger, 17 R. L. 63, 8. C. 1889.

VIJI. Compensation ok Debts.

56 L'indemnite, quo peut exiger la cau-.on d un debiteur en faillite, no lui permetpas d'opposer la dette qu'elle a cautionnleen coai)ensation ou extinction de sa dctte

S."c R 1887'* ^«««'''«'. la Q. L. R. 293,

IX. Composition.

liff;/ '=°"'P°«'"o". l-eing an act of libera
hty owards a debtor, must be strictly com-

Mraa^iS.- ^--- ^^-'-^, 9 L,

58. Les wantages acco. Us a un creancier
'

apres un atermoiement, pouvent etre annu'
les, en cas de faillite subsequente, a la de-mande d'une personne qui serait devenue
creanoierfl fill fniiii i„„„;i„i>_(_

'c"!;!!!!*)

en lui laisant des avancea pour paver uno
composition aux c.vSanciers.'^ LmoYmaTJ)upras, I? R. L. 437, Q. B. 1890
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X. COMI-OHITION AMI DlHCHAKOK.

i

59. A debtor, ogdinst whose proi.ertv a|judgmen has been .egistore.I.' and ,i^hoalteiuanis luakes an assignment aiul obtainsbacklus estate by a eompo^ition with his
cre.l. tor., ,n which he undertakes to pay' tl,^
.vinthees on Ins pro,,erty in full, cannoth iy.> the hypothec o registered set aside
at his own .suit, on the ground that it is a

tRirQ.";;::,;^;';';;?^?: ^-'-"^^"///-.m.

C([. .John Stephen, in ISfi.'i, became anmsolvent iin< er Iho Insolvent 'Act of 1864
i he i.riiu.|,,nl asset was the share to whicli
.0 would become entitle,! on the ..ivision of

was ::nr"r"
'""''';" ^^""-.^vhich divi onwas not to fa .o place until the yourgest

child beoanu of age (in 1881). JnSnuaiit.mo the ins.ilvenfs share of .ho revonues accumulated in the hands of the oxe-cutoiv, an.l was at the dispoMil of his assigneebu was no claimed by him, and remained
In the hands of the executors .fohn Stephenobtamed his discharge, and long afterwa d..n 8<.,

,
a,ade an offer of ten cents on the

TnTu *.i
^^ *'"' "">® '^"""e "'as nearlydouble that amount of accrued revenue.s inthe hands of the executors. The offer wasaccepted by a resolution of creditors aTanieetn g which wa« called without specifiyingthe object in the notice thereof, and creditor!who where themselves insolvent attendedand vo ed. An order of the InsolventStwas obtained on the 17th April, 1879. order-

2i liry^T *"
'"'Y °"^ '^'^ ••e«ol"tion,

n n>i,
ft'*t«,w«^ then re-conveyed toJolin Stephen, who paid the ten cents outof

suiplus He c-ibsequently, in 1881, sold hisshare of his father's real estate to his br^-

isOW^'nf ^•''^'??»'^».'he Appellant, for

i^LT" In * P«''"°" by a creditor to thensolvent Court to revoke the judgment of

mtlulSv'^;.*''
'' -^"^''"^ b^<^" ol»^ained

1 audulently the assignee not havint; dis-

/S ih.f ,V"°,r'°fti«n of the esttte,!
IJeld, that the Insolvent Court had juris-diction to entertain the petition and revokethe judgment of 17th April 1879, and that

I

an action at law to set aside the sale of the

M.'tlH (rB."29T is';^.^''^'"'
"" '"'''"'-'

,.J I; 1
'• ^ 7

^''^ "?' "f'P'y' as John Ste-phen, having obtained his discharge beforehe purchased the estate, was not fdebtoit

62 The .judgment of 17th April 1879should be revoked, the resolution of credt'
j

tors authorizing the sale e« bloc being illegal,
J

the meeting not having been called in
^"'^^"'•i^Hnce with .. 33 of the Insolvent Act

I

of 1875, and the assignee having concealed
{ the true position of the estate. lb.

;
63. The intervention of George C. Ste-

<~%

m^
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i)hon was iinloiindcd, iiii purchiixo of hJH
brother's Hhaio of the ronl «»tftto not heing
'TOpugnod hy the |ii< nnt inoceeding. lb.

6i U dfchurgo doiiii. '> A iiii d<i>,iteur en
vertu dft I'acte de (Hillito.lc l«75ot .l<> I'acto

'iiilio.<,tioti, duns I'l'sjiui., u I
< '"••t de

tr, taut de hch doti«'M pergonnelJeK,
que >.."cell('Hiin iliicontiaeteeB (;oninje asuo-
ci6 d'une societo niiae on li(iiii(hition. Vhinic
& La Compagnie Miniireile Coleraine, 14 0.
L. H. 53, U. M. I8K7.

6C). ho I'ailli, ()iii a lait oecsion avnnt la

'

miso on lorco de V " Acfe de Jaillite do
1875," et (jui n'a i)as oldenu sa doi-liaigo
depuis, n'est pas ol.llg^ do donner caution
pour les Irais dou aclionH iju'll a intentees
oil deH poursuites qu'il a priges, Buhsoquem-
luent A la nii»)e tm Coico de ce dernier acte.
Trudtl & Langelier, 14 (). [„ H. ;i;V S. ('

I

1887. > • -j

fiO. Le certifirat (jue lo failli n'a phs obte-
nu sa decluirge donne pur le iirotonotaire

i

dars line cnuhe en liiiuidation orij;ineo sous '

I'Acte de iiiillite de IhtHi, n'est juis seul une ;'

preiive .siiflisante quo la } crsonno portant
les monies nonis, dans une action intenlee
]2nn.H npres, a anterieurcuient fait failhto
et n'a pas ete d^churgee. lb.

67. The authority of a clerk to bind his
eruj)loyer to agree to a coniposiiion with a
debtor must bo of an exiircss and lunqui-
vocal ;:haracter. A clerk attending a nic et-
ing of creditors on behalf of his employer
will not be assumed to jjossess such power.
Vinebery v. lieavlieu et al., M. L. H. 4 S. C.
328,1888.

68. And the assent of a creiiitor, at a
meeting of creditors, to a composition, oven
if proved, would not bind him to accept the
terms of a deed of composition and dis
charge by which the original claims of the
creditors are novated, and replaced by com-
position notes. lb.

69. T, I'appelant, avait signe un acto de
composition et d^chargo on favour do V,
I'intime, a raison de 60 cents dans la pinitre.
V, devait donner son billet sous dixjiiurs,
payable k trois, six et neuf niois. Le billot
ne fut pas fait. Mais V, poursuivi en vertu
de la dette originaire, deposa en Cour le
montant de la composition. La poursuite
fut intenlee apres les dix jours, mais avant
l':.>:" iration du delai accorde pour le paie-
mt du premier ins^illement. Sous les
c'rcc. -P'iv;psi le delai 6tai. stipule en favour
du \9':, •;. !> v'i non •!>' cr^ancier, et le deiwt
de )• r'c:.

;

iQ on \mt etaiS virtuellement
con'.inie i Yw.lb de comp ••iition et de-

INSor.VENCY. 408

chai>t--. T,.nriionv. Viau, ; L. C. J. 245.
Q. L. /8d8.

XI. Costs of Contesting Dividend

70. Lorsque la contestation d'un borde-
reau de collocations necessite une instruc-
tion complete, avec enqueto, les frais seront
taxes comme sur contestation d'une oppo-

(»ition afln de conserver. liaude.l A Le/'ui-
vrf, 14 Q. L. It. i;n», S. (,'. IHHH.

71. Sur la contestation du nieinoire do
frais du curateur, a une cession de biens,

i

fait(( fouH les dispositions des articles 76;J8

;

et suivants ('. 1'. ('., los frais des prociweurs
du contestant doivent ctie taxes, conform^-
inent anx articles 51 & 55 inclusivemeni du
taril (Us avocats do la cour iSuperieure.

I

Uoulhillia- v. Deamarlemi, 16 H. L. 48, H ,C.
1886.

'

XII. ( IHATOH CdNTIMINU Hl!H<NKHR
oi' Inhohent.

72. Le curateur aux bions qui sef"itHuto.
j
riser par le juge a continuer les attuires do
I'insolvable, et f|ui, sous rette autorisauon,

1

manulacturo et livre des eflcts de marchan-

[

dists a une personne qui les avait ordonrf§8,

I

en f change d'etrets ((ue I'ineolvable lui avait
livifs, antcrieurement a la cesMon de biens,

I et qui ne lui convenaiont pas, n'a pas d'ac-

I

tion centre cette personne, pour le prix de
ces effets, ainsi livrfs en or mention del'ordre
donnc a I'insolvable, mais n'a droit qu'aux
niarchandises que ces effets remplacent.
Angus v. Watson, 17 l\. L. 664, Q. B. 1889.

XIII. DlOMANI) OK AhSIONMENT.

":>. I-a .taisie et vente des biens apparents
d'un dcbiteur i ar un do sea cr6anciers
n'empeche pas la demande de cession de
ses biens. I'arent & Tnidel, 13 Q. L. R. 136,
S. C.H.I 887.

74. Iji cession de biens demandeo a un
commer(;nnt ((ui a cease ses paiements doit
I'etre par lo cr^ancier lui-meme ou par un
mandataire special, (|ui doit communiquer
au debiteur I'acte ou ecrit constitutif de ce
mandat. Jieidv. Bissett, 15 Q. L. K. 108,
S. C. R. 1889.

'

76. L'allegation qu'une cession de biens,
qui a ete demandeo par un mandataire sans
production do son n 'nd('^ in cet eft'et, a etc
legalement faite, ,) -idu au debiteur eel e
de I'informalite et do I'i". • -ularitfi de m
demande. lb.

76. La cession Jc Lious faite par une so-

ciety doit etro cocsentie par chacun de ses
membros et doit comprendre, non-seule-
ment les biens de la societe, mais aussi les
biens particuliersdes associes. lb.

XIV. Dl8<ilJALIFICAT10N OF CUBATOR.

77. L'achat, par des syndics', d'une com-
pagnie d'a«surance insolvable, de creances
centre la compagnie, est une cause de de-
mission de cos syndics. La Cie d'Assurance
Agricole v. Ross, 33 L. C. J. 265, S. C. 1889.

XV. Does not Suspend Right to Sue.

78. Rien n'empeche un ordancier de pren-
dre un jucement contre son debiteur qn.ind
memo celuici serait sous I'eifet d'une loi de
faillite et n'aurait pus encore obtenu sa de-
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t on du or^H,u-...r ..« „ontenai.t .m.. I'all."' ,

tion .ie cet ^.t«t .!« f„i||ite .«,«' roj •

"
g*^.

r6pon«e en .Imir. n. Canadian \,,,Z,I»«nrance Co. v. nianchanl, M. I. •. s

XVI. DUTIKH .11' CritATUII.

.„!?;.h
•*""'".'"'"' '""' "" "-""Hoiot ,m,s lacontestation .I'uno r^,.lu,„„tion iN.mMi«to

'..en
,

at, l.urou.. -lu protonotairo T '

„ „r«M|ui8 par 'art. 77-'a (' l> r L '

.l«.nn.lpayoH..,^j:„L!.nh.;^^;;X;
ciu r H.la,uaji, ,,o„,. ohtonir pai.M„ei.t .1 on '

-l.vi.l.Mido, bien quo I„ c.u'at.ur .„U J,nn^'ant6rio.iroment .•onnais^anco <lo la .-Station au K-olainant. Fauleiijc v AflJi.
17 U. L. 2.-56, .S. V. IHS'J

^l't>chan,l,

iNSOI.VENrv

XVII. Kkfect op

80. I/insolvahilit^ .li, <Iobitoiir luj faitperdre e l,6n,Hic.. du termo oonvenu M?l

N. 30, 1886.
".•-.^. U4iy et 10 I..

«!• Bion quo la cession volontaire dobions par un d.M.itour a .ses cr^anSs «dfipouillo pa. 1. debiteur ,|o la ..ro/S lose b.ens, elle constitue noannioi, s en aveur des cr^anc.ors un mandat irrevocable

droit do disposer autrement <le co qu'il a

suspendues et ,,ue les frais fa . pa uncreanoier, apros qu'il a eu connaissance d.^teHe cession, ne peuvent etre co1 o ,u" s «ur

n^mTl t ^'f^'^'^"'-'
"« P''onoace pas Un ulhte absolue de ces proo6dures et n^e.n

410

•»>'. Q. H, 18Sr»,
I "lie, ai I,, i;. j.

»,i»«'!;

''"° •'''"«•»''«» consontio „ar un da-

:S^ns.;,:Xbi-;—!^.c;;~

o/J^»cer Canada,'^ it. i.' 4,7,, (^'Ti^""*
•^f. I..I .'ollocation do tol croancier sur

sur I'obli-

lesbiens do «-,» debireur, b,J^e
gationon.,uestion, so,, rc'iotoe «,„. . .

,'lumon.antdocettocol S,;''^;^"''"'"'"

^^nSlirtywE':,;,^^"^"''"-''
Htely pre'ecliiii. tlloJ '**'' "nmedi-

gagors wero notoitus /.^ , ';
. f '''? '"^'t

conjilure, such liypotlioc „ l'' ? '^•

tribution'or the irnoys Ci. • uTt °' '^'"

perty of tho insolvents cam i

''"
P"^'

to the prejudico of A p^ \vb„'"'*''^"''creditor at the time wLn 1 o i,vnmh"""
*

giv*.n. Art. 202;{ C
;','?'" ''"'hec was

U N. 179, 8u. Ct. 1889.
"«««, l.i

XVIII. Fr.vuuulent Transkkk.

.
83. Un acte de vente ou cession .I'l.nimineuble, consent! par un insolvLw/

XIX. FraiJIULENT PUHPHAaii- ,^u. I,SOLVENT P]STATE.
' l^«CHA8K OK In-

84. L'adjudicatairodes biens .-.mIos par un

aera rosponsable aux crp«Lil..= ,t°p:^ >•
vablo du montant de la" uer'n "m',';i ' il"

>aving appointed ?hrirolt..rt'ti;
' ^^or the purpose of realizing :ts as- -^tullatter pay,, the proceeds to ,, R hl/^on suit brought by trustee ks-nunU,-
" •

''^'

purchasers for balance of^ el ti TTmoneys 30 paid will Im ;.>,.! 1 ,
' '' ^•^ 'b®

of the^debtX Sltt'b7;S::e? 'T"*
")• liie knowlelL'p hv T p „r»i. ,,

capacity of trustee. Ih.
^ ^ ' '

"'^

COU^T^^R^^^i^^l^SR.''-^""'''^'' ^'> AC-

Isolv^'r^'Safc-Z^'^t '^'«"« ^•""••n-

leuradnn Sion;'lf"„ ^" .^Pr*!-'^®
' Wu'ils font comme ti^rs-siisis ni I'^'^l^^"'"
t.on. sur contestation, ro,TuVe„tt^nfrlir;

''.re^oiS^S;^C^!;Srs^7-
nioyens contradictoire« ot inSpatibltfll
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contestation ainsi liee no Tost que sur la

demande a fin de compto, qui doit etre vi-

d6e avant qu'il soit procede au debat du
compte offert. 76.

92. Si les cessioniiaires ont, siir la contes-
tation liee, e.xainine, pour prouvcr le comp-
te ofl'ert, des temoins que la partie adverse
atransquestionnes, cotte jireuve peut, a la
discietion du tribunal, ctre reservee pour
servir, plus tard, sur los debats et souten-
nements. Ih.

XXIII. Liability ok Creditors.

93. Un acte de cession de biens fait par
des debiteurs insolvables u doux syndics, de
tous les biens des debiteurs, pour le benefice
des creanciers de ces ((erniers, par lequol les
syndics sont autorises a engager, affecter et
hypothequer s'ils le jugont a propos, toutou
partie des biens meublps et iaimeublos a
eux transportes, pour obtenir des f'onds
pour continuer les affiiires des cedants, i

jusqu'a la liquidation, n'liutoriso pas les syn-

'

dies a emprunter, sur leur garantie porson-
nelle, des somnies d'argent considerables, et
a engager la responsabilite des craanciers
des cedants, de nianiere a pouvoirrecouvrer
d'eux le deficit, apres la liquidation de-i
biens. C/iinic & Garneau, 13 J{. L. 70'). S.
C. 1882.

'

94. Creditors, by assenting to and ratify-
ing a deed of assignment by an insolvent
trader, do not become liable to warrant the
acts of the assignee. They do not act jointly
aud severally in appointmg a common man-
datary, but each simply gives his B-...ction,
quoadhxs, individual interest, to the appoint-
ment of the ^ .signee by the insolvent as his
agent and administrator. And so, where the
assignee sold the stock of an insolvent, and
the purchaser was unable to obtain posses-
sion, it was held that an action of damages
did not lie by the purchaser against creditors
who had assented to the appointment of the
assignee. Marchildon, Appellant, & Denoon
et al., Respondents, M. L. H. 3 Q. B, 12 and
lOL. N. 141, 1886,

95. Les appelants etaient non seulement
les syndics, mais aussi interesses comme
creanciers, a la liquidation des affaires de
N. Tetu & Cie

; et la responsabilite des cre-
anciers interesses a la elite liquidation ne
se regie pas d'apres i'article 1726 du Code
Civil, mais d'apres les articles 1 1 17 et 1118,
qui decretent que I'obligation conjointe et
solidaire de plusieurs debiteurs se ilivise de
droit entr'eux, et (luo si I'un (I'eux a paye
une pareille dette, il ne pout recouvrer de
ses co-debiteurs que leur part proportion-
nelle. Chink & lioss, 13 Q. r>.R. 297, Q B
1887.

96. Les appelants, demandeurs en garan-
tie, n'ont i)a-i de recours solidaire contre les
creanciers poiirse faire indeniniscr des con-
damnations qui pourraient etre prononcees
contre eux. lb.
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97. An assignee to whom an insolvent
trader has assigner] his estate for the benefit
of his creditors, is personally bound to
render to the insolvent an account ijnder
oath. JjHeureux v. Lamarche, 9 L. N. 378,
S. C. li. 1885.

XXV. List ok (Creditors.

98. Le failli, sous I'acte de faillitede 1875,
n'est tenu de mentionner dans son bilan

,

que les creanciers (ju'il a lors de ea faillite,

i

et I'avocat (jui n'a obtemi distraction de
[
frais que sur un jugement rendu apres la
faillite n'a pas droit d'etre insere dans le

tnlan, niemt il est fait apres le jugement.
Besmarleau ,V Mills. 13 R. L, 54, S. C. 1884.

i 99. L'insertion au bilan du demandeur
dans la cause permetau debiteur d'invoquer
contre I'avocat le benefice de la section 61
de I'acte des faillites. lb.

XXVI. Meetings of Creditors.

100. Dans une assemblee de creanciers,
ceux qui ne sont pas presents, sont censes
s'en r.'ipporter a la decision de ceux qui
assistent a I'assemblee, et I'avis des crean-
ciers presents doit etre considere comme
I'avis de tous les creanciers. Cloves & Dar-
ling, 16 R. L. 649, S. C. 1884.

XXVII. Of Debtor Puts an End to
Delay for Payment, .see OBLIGA-
TIONS.

»

XXVIII. Position of Undischarged
Insolvent Under Act of 1875.

101. Un demandeur qui a fait faillite sous
I'Acte de Faillite de 1875, et qui n'a pas
encore obtenu de decharge, est encore sous
I'effet de cette loi, et ne peut poursuivre en
justice, sans donner de cautionnement pour
frais. Thompson V. Maynard, 12 h. N. 251,
Mag. Ct. 1889.

XXIX. Powers of Cur.\tor.

102. Les cessions de biens faites a un
syndic pour le benefice des creanciers, ne
doiment pas le droit au syndic cessionnaire
d'intervenir dans une .saisie des biens du
debiteur insolvable par un creancier, pour
reclamer, en sa dite qualite, la possession
des effets saisis; cette cession n'a aucun
effet vis-a-vis les tiers, ot ne peut lui per-
niettre d'oster en justice ni pour le cedant,
ni pour les creanciers du cedant. May &
Fotmiier, M. L. R. I S. C. 389, et 8 L. N. 330,
1885.

103. The curator to the property aban-
doned by an insolvent trader has the right
to revondicate goods removed without his
consent from his custody, without previ-
ously taking the advice of the creditors and
being judicially authorized, but at his own

it lit

l|.-!S
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risk and cost.

S. C. 1887.
^enl V. Rofs, 10 L. .V 14f),

XXX. Preperkntial Paymexth.
104. A person who buys the nroDertv nf

his brother-in-law in or'ier to ^ITs Lnagreeing to pay hi.s debts (which exS <

the value of the property,, ,uay licitly co,^^ I

tract with a creditor who does not know of I

S«A ^'^ ^"''^ '^'^ ""*» ^''« '''«« value ofthe debt,_more especially where tbo ereditor had previously endeavored to sell t u- !

debt at such reduced amount, and tle
'

transaction is advantageous to him. /ilouin
<t BrunelU, M. L. R. 4 Q. B. 399, 1 882.

Jr^% V"
''^.'"*«"'' insolval.le qui fait unactedatermoiementavec la masse do sescrjancier., et <j«i, pour obtenir la signatuil

t culler, ou il est mieux traite que I03 civanS "
"'f-^',^

""^'' " 1-'«'-el'e?cet eiiga'e

106. A note given by an insolvent, or bva hird person, to induce the payee ocon^sent to the insolvent's discha.i^e, or to sign

JiZf
°f ^^^P^^ition, is null ' and voTand where money is paid for the same p ,'.

pose, t may recovered from the creditorrece,v,ng it. The fact that the maker of thenote m the insolvent's father, does not constitute a valid consideration for such a noteor a bene! t to another is good consS
Z''"&''' ^^^»«fit c^an be had law

soSl ^1?^'"^"^ *>'' ^^' "" •^'^'^'teur in.

'nsofval iir^A ''r*"?'«'- 'm connait cettensolvabihte, est nul, et le creancier seratenu de remettre la somme refue'au mt
&5''^"'rf creanciers. ho^Con'l

108. Le creancier qui, pour signer nnconcordat ayec son debiteur 8'es??aTt remettre un billet, en sus du montant que ledebiteur payait a ses creanciers par le co-v

billet* don^t°"r ""^7- '^ PaiemenVdeTe
Diuet, dont la consideration est illetrale

fs^g
' R^^maume, 18 R. L. 32^0:0:

nJ,f•• Y ?"'**«»• a "ne cession de biens

ciers,
1 action paulienne reclataant uneomme d'argent payee par I'in.^lvable d

1 un de ses creanciers, sur une sasie ai'ret

r^op^:-s----o
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^Tf- ifn ^'{^^"/'"^'^''"testant. Ml, R,2 h. C. 130, et M. L. R. 3 q. g. 3,).,' Ysur t7
15 U. L. 544, Q. R. 1887. ' *^''' ®*

ill. Les frais du curateur et autres framnecessHires a I'organisation ,le la faillfte ne

!

,^XXXn. Priv.leue oe r.v-p.uD Ven.

112. Under Art. |;J4.'i c r *i,„
-ndo.. ha. the right to'Ve^i.-ate't^e^ro
movables, so long as the thing sold remainsn tl e possession of the purchaser, and t isright may bo validly exercised volun tar Ivbetween the parties without legal proceedings. Thibodeaii .t Mills '>9 r f • ? i 1 o
Q.B.I 885. ' "^ ''•'^••'^- '49,

113. Art. 1 998 C.C. respecting the delayto exercise certain privileges, has noanntf
cation, there being now nolnsolvenK /i.'

XXXin. Pn<)0F()PTlTLEOF0UR.4TOK.

114. A trustee for creditors must set ur.and prove his title. The fact that the oifen. ant has intervened in and accented
signihcation of a deed in which the St!ffIS described as such trustee is notsuffident

mitciieU, Ij R. L. 214, 8. C. 1887.

XXXIV. Provisional Guardian,

115. The provisional guardian appointedto ju-operty judicially abandoned must beresident within the Province of Quebec

31L:c!j^f02%!'fi?8t7.''''-'-''^'''"^

nnlJf'
''''® fJecision of the prothonotary ap.pointing a provisional guardian may be re-vised by the Court orjudge. lb.

117. Where the interests of the provision-
al guardian appointed by the prothonotarvare adverse ,0 those of the creditors gene^rally, his appointment may besot aside. 76.

XXXV. RiQirre of Creditors.

XXXI. Privilkqk op Landlord.
110. IjR ni'!ui'!,i...> .1,5 1-.--,.

loyer prime cehn-dutSHtZ. fesfrais pour I'organisation de la faiilite saufceux de vente des meubles sujets au |,;Tv! I

118. Le creancier qui sans reserve con-sent a un concordat avec son debiteur, n'apas le droit de retenir les sfiretes collatera-
les qu'il avait eues de son debiteur, ou Tegage qu il a en mains, si ce n'est pour egarantir du montant de la composition!Roy v. Faucher, 17 R. L. 287, S. C. 1885

119. Malgre la cession do biens et lanomination d'un curateur, le creancier peuten yertu do son jugement, faire saisir etvendre par bref de terris I'immeuble cedepar son debiteur dans sa cession de hi«n-
b,L Jorre v. Morin, 10 L. N. 14, S. C. 1886.

""

120. A creditor, who holds notes as col-
ateral security, is entitled, until fully paid
to be collocated upon the estate ot' his
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debtor in liquidation for the full amount of

his claim, without deduction of any sums he
may have received or collected from other
parties liable upon such notes previous to
the declaration and payment of dividend.
Benning v. Thihaiuhau, in Review, M. L. R.
2 S. C. 338, and 9 L. N. 41 1, 1886.

121. But as to goods held as collateral se-
curity, the law of pledge applies, and, what-
ever sums the creditor may have realized
upon such giods previous to i lie payment ot

dividend, extinguish his claim pro fanio,
and must be deducted from the total amount
of the claim upon which he is collocatetl. lb.

122. But in Appeal,—7/eW, que dans le cas
d'une cession de biens volontaire, un crean-
cier d'un debiteur et de signataires de bil-

lets qu'il a regijs de hii en garantie collate-

rale, n'est pas fonde a demander d'etre col-

loque, sur le chiftVe nominal de sa creance,
sans deduction des sommes par lui re^ue?,
sur les billets transportes, depiiis la produc-
tion de sa reclamation. Thibaudeau v. Ben-
ning, 17 R. L. 173, Q. B. 1889.

123. Un creancier n'a pas droit d'etre
colloqu6 sur le plein montant de sa recla-

mation, sur les biens <le difterents obliges
conjointement et solidairement au paiement
de cette creance, sans deduire lie cette
reclamation ce qu'il a re5u sur les biens de
I'un d'eux, avant sa production. Ontario
Bank & Chaplin, 17 R. L. 246, Q. B. 1889.

124. Le creancier de deux debiteurs in-

solvables qui lui sont obliges conjointement
et solidairement, et qui a ete colloque sur
les biens d'un de ses debiteurs, surle mon-
tant de sa creance, avant de faire sa recla
mation, sur les biens de I'autre, n'a pas
droit de produire sa reclamation pour tout
le montant de la creance qu'il avait contre
eux avant de recevoir cette collocation,

mais il doit deduire de la derniere recla-

mation le montant qu'il a re9u auparavant.
Exchange Bank v. Campbell, 15 R. L. 485,
S. C. 1887.

125. The 48th Vict., chap. 22, does not
affect the common law as to right of credi-

tor to claim against the estate en ddeonji
ture of a joint debtor. (In re Chinic el al..

Insolvents), 14 Q. L. R. 265, S. C. 1888.

126. Under the common law of this Pro
vince,a creditor claiming against the estate
of a joint debtor is entitled to take a divi-

dend on his claim, only after deduction
therefrom of whatever he may htve receiv-

ed from his other joint-debtors. lb.

127. Money due by the creditor at the
time of the claim is to be set off against it,

and not against the dividend to be declared
upon it. lb.

128. Under the common Ihw of this Pro-
vince, a creditor claiming against the estate
of a joint debtor is bound to give credit for

whatever he may have received froMi liis

other joint debtors. Chinic Si Union Bank
of Quebec, 14 Q. L. R. 289, S. C. 1888, and

Chinic k Bank of British North America,
Ibid p. 265, S. C. 1888.

129. The Molsons Bank took from one H.
several warehouse receipts as collateral
security for commercial paper discounted in
the ordinary course of business, and h&ving
a surplus from the sale of the goods re-

presented by the receipts after paying the
debts for which they were immediately
pledged, claimed under a parol agreement
to hold that surplus in payment of other
debts due by H—H having beco>ue insol-

vent, T (.Appellant) under art. 1031, C. C,
brought an action against the bank claiming
that the surplus must be distributed ratably
among the creditors generally. H was a
member of the firm of H it II, and they
were not parlies to the suit.—ZfeW, aflSrm-
ing the judgment of the courts below, that
the parol agreement was not contrary to
the provisions of the Banking Act, ch. !2i<,

sees. 52 et seq. That after the goods wero
lawfully sold, the money that remained,
after applying the proceeds of each sats to
its proper note, was simply money held to
the use of H subject to the terms of the
parol agreement. (Ritchie, C. J., dubitante,
and Fournier, .1., dissenting). Per Tasche-
reau, J, that II it H ought to have been
made parties to the suit. Thompson v. Mol-
sons Bank, 12 L, N, 339, P. C. 1889.

XXXVI, Rights and
RATOKS AND TKU.STEES.

DUTIKS OF CV-

130. Le curateur a une cession de biens
n'a pas besoin de la permission du tribunal
ou dujuge, pour saisir-revendiquer, contre
un gartien judiciaire, nomme avant la ces-
sion de biens, et les demandeurs dans la
cause ou ce gardien a et6 nomme, les effets
saisis appartenant au debiteur insolvable.
Et le defendeur qui fait une contestation
mal fondeo doit payer les frais de cette con-
testation. Kent V. Ross, 16 R. L. 209, S. C.
R. 1888.

131. La cession de biens, autorisee par
799 du Code de Procedure, peut etre faite a
des tiers noninteresses, pour le benefice et
dans I'interet commun des creanciers. Les
devoirs des fidei-conmiissaires, en rapport
avec telle cession, consistaient a conserver
et admini'^trer les biens cedes, dans I'interet
general des creanciers. Bourgeois & Bour-
dreau, 29 L. C. J. 60, S. C. 1884.

132. Comme partie de ces devoirs relatifs
a la conservation et administration des biens
codes, les fidei-cominissaires ainsi nommes
pouvaient et devaient faire connaitre aux
creanciers de I'insolvable, le fait de I'exis-
tence de la dite cession, inventorier les
biens ainsi cedes, appeler les creanciers a se
faire connaitre eux-memes, en produisant
entro leurs mains leurs reclamations, aux
fins de constater les forces de la succession,
rt cnnvnqsiPr \o'i creanciers en asscmblee
dans la vue de leur soumettre I'etat des
affaires ile I'insolvable, et de se faire aviser
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par eux Bur et a propos de telle administra-
tion. Lexercice <le ces devoirs des dits
fadei-coimnis^aires constituait une sape adnii-
nistration des biens cedes, dans I'lnteretcommun des creancierc. lb.

133 Quoique les dits fidei-comniissairos
n aient pas pu dans i'especo, liquidcr eux-memes les biens cedes, tant a raison du de-
taut d un concours unanime des creancier^
pour cette Hn, que de I'etat actuel de la
legislation concernant la liquidation des
biens des debiteurs iiisolvables, i,s n'en '

ayaient pas moins, en vertu des piincines
generaux du droit, un privilege sur le pro

i

duit de la vente faite parautorite de justice,
des biens ced^s, et ce par preference aux

Icreanciers tout au moins chirographaires de '

1 insolvable, pour les avances et depense^ '

par eux faites dans lexercice de leur fidei
'

couimis, et aussi pour leur indeninite per
'''

sonnelle attaclieo a la conservation, admi-
nistration et ge.ance qu'ils ont eues des
biens cedes dans I'interet commun des
creanciers. lb.

134. Le merite de Topposition des oppo-
sants et de la creanceparoux reclameedans
et par leur opposition, n'ayant ete contestee
par aucun creanoier, le protonotairo etait
tenu de mettr^ a I'ordre la creance recla-mee par les opposants, en la traitant comme
une creance pnvilegiee,~sauf le droit des
creanciers, apres que telle creance aurait
ete ainsi mise a I'ordre, d'en contcster la
legitimite et le merite, de la maniere pour-
vue par la loi. lb.

i

135. (Overruling the decision of the Su-
preme Court of Canada in Buvlandv. Mof.
fatt, IIS. C. Can. Hep. 76), a assignee under
a voluntary deed of assignment by a debtor
tor the benefit of his ceditors can, as
such assignee, sue and be sued in respect
ot the estate and property assigneil to
him. Art. 19 C. C. P. is applicable to mere
agents or mandatories who are authorized
to act for others, and who h..ve no estate or
interest in the subject of the trusts

; but is
not app icable to trustees in whom the sub-
ject ot the trust has been vested in property
and m possession for the benefit of third !

parties, and who have duties to perform in
'

the protection or realization of the trust
estate. I'orteous v. Reynar, 1 1 L. N. 9 P. C.

136. In the present case, the trustees
having derived their title with the assent of
all the creditors, from the official assignee
appointed to an insolvent estate under the
insolvent Act of 1875, were assignees of his
rights, and were entitled to enforce a con-
tract entered into with them in respect ofthe trust property in their possession. lb

XXXVII. Sale by Insolvent.

137. La vente d'un immeublo situo dans
es cantons, faite sous seing prive, ne serapas annulee, comme faite en fraude des
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j

creanciers du vendeur, si le vendeur etait
\

solvable au temps de cette vente, et cequand meme I'acte d« vente no eerait en-
j

registre qu'apres que le vendeur fut devenu
j

en deconhture. (Art. 1032, 1 040. et 2090 C VA

I

XXXVin. Sale OF Bankruit Stock.

! 138. Lorsquc les biens d'un failli sont
I

vendus sur une soumission, etque I'acheteur
refuse, sans raison, d'en payor le prix et

,

d en recevoir la livraison, la vente est reso-
luo de plein droit apres la n.ise fn demeure
de 1 acheteur, et le vendeur pent, apres les
avis necessaires, faire revendre les efTets a
la folle enchere de I'acheteur et a ses risques
et perils Dans ce cas, la difference du pro-
clmt de la venle compensera ce que ce der-
nier aura paye comptant. Desmarais v.
1 icken, M. L. R. | s. C. 185, and confirmed
in Review, M. L. R. 1 S. C. 476, 1885.

^
139._Dans un acte -ie vente ou il est

enonce (,ue le vendeur, es (,ualite de syndic
I

a une faillite, a regu de I'acheteur le prix de
:

la vente, il ne pent ensuite, si cette enon-
]

ciation a ete faite faussement,etre pretendu
que le dit vender es-qualite, etant endette

I

personnellement envers le mandat de I'a-
.cheteur, il y avait eu compensation pour
autaiit. Et, dans ce cas, I'acheteur est re-

I

uevable envers la faillite de tout le prix de
vente, et il ne peut invoquer que le paie-ment reel des soinmes d'argent qui ont^te
a 1 acquit de tel prix de vente, donnes 'au'
vendeur, en sa dite <iualite de syndic. Sa-
vote V. RainviUe, 14 R. L. 364, Q. B. 1885.

XXXIX. Sale OK Book Dedtk.

140. Wade^ Mooney, 31 L. C. .1 '>•>•>

B. 1^87. ~ "" '

I

141. Dans une faillite, lorsque le curateur
|dumentautorisevend a I'enoan public les
dottos actives du failli, et livre a I'acheteur
les hyres de compte contenant les noms
des debiteurs et les details des divers
comptes, le curateur ne sera pas recevable
a revendiquer ensuite entre les mains de
achctour ces livres de compte sous pretex-

te qu il ne les avait que pretes
; le curateur

n ayant aucun interet a faire cette demande.
et 1 acheteur ayant absolument besoin de

a'4o"'l889
" ^'""^*''' ^' I- ^- 5 «•

142. La vente des dettes actives ou book
debts d un comuer^ant en faillite a I'encan
public, ne comprend pas les livres decomii-
te eux-memes, mais simpl-rjent la vente
des creances du failli. Guindon v. Fatt,

f6\8.Tri887.'-^-'''-'-"'^'^'^«^-^'
U3. L'adjudicationde creances mobilierea.

iaitc par un curateur a une faillite, sur avis
des inspecteurs, et conformement a I'ordon-
nance d'un ,uge de la Cour Superieure, est,aux termes des articles 763a et 722 duCode

I
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de Procedure une vente qui a les efiets du
decret. Guilbmilt & Desviaraia, 18 B. L.
516, S.C. 1889,

144. La cession a forfait de creances liti-

gieuses dependant d'une laillite, consentie
par adjudication publique, en vertu de I'au-
torisation de justice, conf'ormeiuent a I'arti-

cle 772 C. P. C. n'est pas souuiise au rotvait
regie par Tarticle 1582 C. C. lb.

145. Un demandeur qui tombe en faillite,

ne peut demander d'etre mis hors du dos-
sier, 8ur les motifs que la creance poursui-
vie a ete vendue par Ic curateur asa faillite,

et que I'adjudicataire a produit une inter-
vention, pour continuer I'instance h son pro-
fit, le defendeur ayant intevet a conserver
son recours, centre tel demandeur, pour les
frai's qu'il a lui-meme occasionnes, iusqu'a la
production de I'interveniion. lb.

XI. Sale OP Real Ehtate,

146. In 1870, D, n trader, mortgaged to
Plaintift' an immovable situate in Fraser-
ville, as security for a loan. In 1S79, D
became insolvent and assigned

; the immo-
vable, as part of his estate, was duly adver-
tised by the assignee and put up to auction
at Fraserville, but withdrawn, and at a sub-
sequent auction held in Quebec, in 1881,
after advei'tisement in local papers only,
was sold and adjudicated by the assignee to
the present Defendant, who paid the Drice
and received a deed of sale. Afler the' first

attempted auction, viz,in 1880, the Plaintiff
had obtained an order of Court upon the
assignee to proceed to immediate sale. In
1886, the Plaintiff brought the prpsent hypo-
thecary action against the Defendant as
Detenieur of the immovable for a balance
of the loan made to D. The Defendant
pleaded his deed, to which the Plaintiff re
plied specially that the pretented tale had
been unaccompanied by the formalities re-

quired by the Insolvent Act of 1875. To
this the Defendant demurred, contending
that the sale could only be attacked by a
direct proceeding or petition in the insol-

vency record

—

Held, dismissing the de-
murrer, that if, as averred by Plaintiff, the
legal formaliti(;s had not been observed, the
assignee's sale could have no more effect
against Plaintiff, than a sale made by the
insolvent himself prior to his insolvency,
and the special answer was therefore good in

law. McDonald v. Eot/, 12 Q. L. R. 37 S. C.
R. 1886.

147. Held, also, that a sale in the city of
Quebec could no*, purge of its hypothecs a
property situate in the district of Kamou-
raska, and that in any case Defendant's
title was not a sufficient one under section
75 of the Insolvent Act, and the Plaintiff's

action must bo maintained. Semble, that
the order of Court obtained by Plaintiff to

compel the assignee to proceed to salo after
the first duly advertised but unsuccessful
auction, was not a " consent of the hypo-

thecary creditor," within the meaning of
section 75 of the Act, 60 as to justify a post-
ponement of the sale to such time as might
•' be deemed most advantagious to the
estate," or to allow of a sale otherwise than
by public auction after two months adver-
tisement in the Official Gazette. lb,

XLII. Security foh Costs in an Ac-
tion BY

148. An undischarged insolvent under the
Insolvent Act of '875, cannot proceed in a
suit until ho has given security for costs,'

when it has been asked for ; but the
court will not fix a delay within which sureties
must be furnished under pain of non suit.

Roy V. Belcourt, 11 L. N. 250, C. C. 1888.

XLII I. Secured Claims.

149. Where a debtor has made an aban-
donment of his property for the benefit of
his creditors, and where a creditor in such
case holds notes as collateral security on
which amounts have been paid on account,
such creditor is only entitled to be collocat-
ed on the amount of his claim, which
remains after having credited the amounts
received on account of the notes so held by
him as collateral security. Thibodeau &
Benning, 33 L. C. J. 39, Q. B. 1889.

XLIV. SECURITY' OF Assignee.

150. Where an official assignee under the
Insolvent Act of 1875 has taken possession
of an insolvent estate in that capacity, and
subsequently the creditors have appointed
him assignee to the estate without exacting
any further security and while acting as
assigneo for the creditors he makes default
to account for moneys of the estate, the cre-
ditors have recourse upon the bond for the
due performance of his duties as official

assignee. JJansereau & Letourneux, M. L.
R. 1, Q. B. 357, and 8 L. N. 275, 1885,(1)

XLV. What IS

151. Le forgeron qui fournit le fer qu'il
forge est un commer9ant, et I'inhabilite a
payer une dette particuliere n'est pas, pour
un commer9ant, I'etat de faillite, qui n'existe,

aux termes du No 23 de I'articlo 17 du Code
Civil, que lorsqu'il a cesse ses paiements en
general, Sirois & Beaulieu, 13 Q. L. R. 293,
S. C. R, 1887.

INSTANCE.

I, Sionipication du Mot, voir COSTS,
Security for

(1) Confirmed in Siii>reme Court, 12 S. C. Kei>
307, Su. Ct. 1886.

'
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IV. Action against Foreign Co.
V. Action by Principal.
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required the employer to give notice imme-
diately to the guarantor, of any criminal
oltenco o the employee entailing loss for
which a clami was liable to be made under
the bond and the employer, although aware
of a (lofalcation on the 25th, did not give
notice thereof to the guarantor until the
-7th, after the employee had fled the

I

°°""*''y
;

*'>e bond was forfeited. Molaons

S C 376
^880"'"'* ^"^ "-^ ^' ^' ^^' ^'- ^^- '*

153 In August, 1882, the Defendants
issued a policy ol insurance, by which they
imdertook to make good any loss Plaintiffs

!?n^ nfl"'"
through fraud or negligence on

IV^ ,9' E., the cashier or clerk of the
1 laintitt^, which policy was renewed from
year to year. In September, 1885, E re-

pt'-^lo.'',^'"''*'"
'"'"^ °f money for the

Plaintiffs amounting to $2,085.00, which
lV°ney disappeared from the safe in Plain-
titt s oflSco

; E was arrested and tried be-
fore the Court of Queen's Bench for larceny
of the amount in question, but was acquit-
od. Plamtifis' action was to recover theamount of the guarantee policy from Defen-
dant8._//,W, that E having received the
said money m the course of his duties as
cashier or clerk of the Plaintiffs, and failed
to account for the same, and the Defendants
not having proved that this failure was due
to a fortuitous event or force majeure, said
Defendants were liable for the amoint ofthe said policy notwithstanding the acquit-
tal of E by the Court of Queens Bench.
Protestant Board of School Commissioners

ISS?'"""""
<y''i-c-,31 L. C. J. 254, S.C.

II. Agents.

154. Une compagnie d'assurance qui au-
torise un solhciteur ou cabaleur d'efFectuer
des assurances en son nom, donne lieii A
croire qu'il est son agent. Arlsley v. Water-

1888
"'"'""'' ^"^ ^4 Q- ^- R- 183, S. C. R.

155. The agent of an insurance company
has no authority to accept an insurance andgive a receipt for the premium in exchange
for a receipt for his individual debt to theperson insuring, and such act on his part

SURED^^'''*''"^"'^*''''^'^^
'"^ <^'^^™ «»•' AS-

HONEtTY.'''"'''
^^»^I«ENCE AND DlS-

152. The condition of a guarantee bond

156. Une compagnie d'assurance no pentapres qu'elle a commence a s'entendreS
d'autres compagnies sur le montant propor^tionnel qu'e les auront chacune /pa?orrejeter la reclamation de I'asai'ro -o-- r '

ett'ThJZ'^''-'^' ^'^''^^ represe'ntrtio^ns,
etc. I/ie Sovereign Fire Ins. Co. of Canad^
V. Prnneau, 14 R. L. 362, Q. B. 1885.

157. Dans tous les cas, ces moyens n'ont

1 ;i . .«

,4 '^« w
!• ''!• ii
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d'efficacite qu'en autant que, dans Ics con
cIusioiiB, la nullite de la polico d'assurance
est demand^e, sinon Taction contie I'assu-
reur sera maintenue. lb.

IV,
NIK8.

Action Against Foheign Compa-

158. Les comijftgnies d'assurance etran-
geres, faisantdes affaires en la cite de Mont-
real, no peuventetre poureuivies devantles
tribunaux do la Puissance du Canada, que
pour les obligations ou reeponsabilites par
elles assum^es en Canada. La Cie de Navi-
gation du Eichelieu et d' Ontario v. Phoenix
Ins. Co. of Brookltm, M. L, R. 2S. C. 192, et
9 L. N. 210, 1886.

V. Action by Principal.

159. An undeclared principal can sue on
a contract of marine inturance made by his
agent, in tlie agent's name. And the con-
tract in the prest nt case was the receipt,
or binding application, and not the policy.
Anchor Marine Insurance Co. & Allan, 13
Q. L. E. 4 Q. B. 1886.

VI. Bills and Notes Made by Com-
panies.

160. Un billet promissoiro fait etsignepar
le president et tresorier d'uno conipagnie
d'assurance mutuelle, et remis a un membre
de la compagnie, en reglenient d'une perte
Eoufferte jpar ce dernier, pent etre recouvre,
par un tiers a f|ui ce billet ei-t tramporie
avant I'echeance, quiind meme les regie
ments de la compagnie d'ai-surance declare-
raient que les billets doivent etre signes par
le president et secretaire. Jones & Mutual
Fire Insurance Co. of Eastern Townships,
16 K. L. 500, S. C. R. 1887.

VII. Concealment of Risk.

161. The concealment by the insured of
the fact that the risk had been refused by
another company, in consequence of two
fires having occurred previously on the same
premises under suspicious circumstances, is

a material concealment, and renders the
contract void. Minogue v. Quebec Fire In-
surance Co., M. L. R. 1 S. C. 478, and 8 L. N.
377, 1885.

VIII. Conditions of Policy.

162. A policy of insurance was effected
on goods of the insi .'edin No. 319, and the
insurance was afterwards renewed without
variation of its original conditions. Before
the renewal, the insured had extended his

premises into No. 315, and the company's
agent visited the establishment, and taw
the portion of both biiildings occupied bv
the insured, and the goods contained there-
in. A fire destroyed the goods in No. 315,
and sUghtly injured those in No. 319. In
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an action on the policy, claiming for the
loss both on No. 315 and in No. 319, thejury
found the facts as above stated, and both
parties moved for judgment on the verdict.
That on the facts found by the jury ssabove,
the judgment should be for the Defendants
as to the loss of goods in No. 315 ; the in-

spection of the premises by the company's
agent, before the renewal of the policy, not
being sutficiont to establish an agreement
to vary the terms of the \ olicy in respect of
the locality in which the goods were repre-
sented to be. Citizens Insurance Co. v.

Lajoie, es quality, M. L. R. 4 Q. B.362, 1883.

163. Lorsqu'il est prouvo que le decee
d'un assure centre les accidents, a ete cause
par suite d'injures corporelles, ext^rieures,
violentes et accidentclles, I'assureur pent
etre poursuivi, avant I'expiration des quatre-
vingt-dix jours qui lui sont accordes, si, ce
delai n'^tant pas expire, il a declare ne
vouloir pas payer le montant de la police
d'ai-surance. Citizens Ins. Co. of Canada v.

Boisvert, 14 R. L. 156, et II q. L. R. 377, Q.
B. 1885.

164. L'assurar-ce d'une maison faite par
le greve de substitution ne sera pas nulle,
quoique I'assure n'ait pas declare qu'il tenait
cet immeuble, comme greve de substitu-
tion. L'assurance d'effets mobiliers formant
partie du menage do I'assure ne sera pas
nulle, i)arce que ces effets se trouveront
dans la cuisine d'ete attenante a la maison
asfeuree, si Tendroit ou se trouvait le mena-
ge, lors de j'assuiance, n'a pas ete speciale-
ment declare, et s'il est prouve que les arti-

cles de menage qui se tiouvaient dans ia
cuisine d'ete etaient des effets qui dans les
circonstances prouvees dens la cause, pou-
vaient y etre deposes. Villeneuve & La Cie
d'Assurance Mutuelle contre le feu de la
Citi de Montreal, 29 L. C. J. 163, S. C. 1885.

165. La condition mis au dos d'une pohce
d'assurance contre le feu, que tout recours
legal contre la compagnie d'assurance qui a
emis la police est present apres le laps des
douze mois quisuivent la date de I'incendie
n'a rien d'illegal, et cette prescription doit
etre mise en force. Rousseau v. La Com-
pagnie d^Assurance Royale, M. L. R. 1 S. ('.

395, et 8 L. N. 331, 1885.

166. Une femme commune en bien et

sous puissance de mari ne peut valablement
faire assurer les meubles de son menage
sans I'autorisation de son mari ; et le fait de
n'avoir pas ainsi declare son etiit a la compa-
gnie d'assurance rend nulle la police d'as-

surance. lb.

167. A policy of insurance issued by a
Mutual Fire Insurance Company will be
held void under sect. 30 of chap. 68, C. S. L.

C, if a second insurance has been taken
upon the same property for the benefit of a.

mortgage creditor (of which the premiums
are paid by the owner) without notice to

Company issuing first policy. Blais v. Stan-

t ,'
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168. Lorsque parmi les conditions d'une Ipolice dassurani^o se trouvo I'obligation de

Sri" '°",' ''"^'*' ''^"^'•^t ^'assurance
effectuS sur la mSme propriete, le fait d,'

'

1 assure de ne pas avertir la compagnio lorg;qu il assure do nouveau sa proprilte ,1 unaautre compagnie, est una reticence .mi rendnul la pohce et le central d'assuranco. I'lcard v.La Compagnie d'Assurance de I'Ami.nque Brttanniqiie, M. L. II. 2S. C 117 ^t u
R.L. 136 et 318, 8.0.1886.^'''''^

169. Le mSme principe s'applique lorsrme
e nouveau contratn'est pas fait par I'assu,^ma.sparunde se.s creanciers pour la con^
servation de son hypothequo, si I'assure ona eu connaissance. lb,

"« un

170. Le mandataire, qui agit dans leshmites de son mandat et au nom de son

S^f"A."
^''^ '-esponsable personnelle

171. By our law where power is given tocancel a policy of insurance on account ofnon-payment of premium, that power musbe exercised, before tender is made of theamount due. Vennorv. The Life A.^orin
Hon of Scotland, 30 L. C. J. 30%. b! 1886:

172. And the surrender value ofapolicv
of insurance 18 everywhere the same, andmiot subject to an arbitrary decision of theCompany fixing it at a less sum in a foreign

trifVe' piiiit^* T''-' "' *^^ -"'^-

..}'^^Aw ''""'^''^ion in a marine policy thatany difference between the company and

£ ^^r'^^'l^'
to he loss or damage, shouldbe settled by arbitration, is not of a nature

to exclude the ordinary action before thecommon aw Courts. Anchor Marine Ins.Co. V. Allen, 13 Q. L. R. 4, Q. B. 1886.
174. And a condition in such policy thatany suit tor a recovery thereunder shall be

absolutely barred unless brought within oneyear from date of loss, is not binding,Tn-a«much as prescription is a matter of publicorder and cannot (C. C. 2184) be renouncedby anticipation. lb.

175. Qiimre, as to the value and meaning
ot a prohibition to enter the Gulf of StLawrence after a fixed date. Was it meantJrom seawards. lb.

'"t.imu

" fill' ^1
"""^'"on in ^ policy of insurance

that all claims under this policy shall be
void unless prosecuted within one year

''from the date of loss " is a valid conditionana the non-observance thereof defeats theremedy of the insured. Such a condition isnot a renunciation of prescription by anti-

i?/ " within the meaning of C. C 2184

Am 1 ^''*o i^''!:''^""^*
^«n«e Insurance

1887
^- ^- ^^^' '*"'^ 1^ ^- ^- 232,

177. And correspondence between the

LTmTnr) *°u
^®''''"' ''i'^inii':.^ *" representaim and the insurer on the subject of a loss
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without any admission of liability on th«part of the insurer, is not a Zsocution of

of'tht'
h' ^^ "'' '."^"'•'"i withi^oX nieaningof the above condition. lb.

"""'""fc

178. The alleged ruling in Anchor Marine
\

Insurance Co. ,£• Allen. V.i (I I R 4 , 11

donied°1i;""
'' '"^'^"^•^' i^^ionod^a

.179. And in Supreme Court._//eW afHr

?«"\''''J"''='"""'
«' ">° <'0'"-t of Queen'sBench, Montreal, M. L. 11, 3 Q. B o.r a

undei tho^nol'^''''"?
^°/'.">^' "»''' <*» '^^unaei the policy, should be void unle«prosecuted within one year from date of

I0.S, IS a valid condition Linorc^nttrJ toart. JI84 C. C, and all claims under such apolicy w.l be barred if not sued on wiUin

tTa'\T{ /(i- y-^Verckant^Ma'iZ

.Su!'cri888 ""-"'""'^'^^-^'-^^^P-^SS,

larlrT'tll^'^.t'''?
*=''*''"''^ ^Hpuhao to en-laige the delay to prescribe, but the ere.d^ormay stipulate to shorten that delay

181. L'admission faite par un assure dn.n»
sa declaration assermentee de per e que"achose assures par la police contenaTt lacondition de ne pas assurer a, de fait e tassuree dans une autre compagnirne cons-titue pas une prouve suffisante^le' vfolS
tpnl!

*=°""t'°n- ^«''«««^ Assurance Go.& Rousseau, 13 Q. L. R. 295, Q. B. 1887.

naLnt nf '^°°"^^ assurance a une com-pagnie de mauvaise reputation ot qui n'apas de licence du gouvernement federaln'est pas une infraction a la condition denepas assurer ailleurs, et cela, quand mimeIWe aurait cru cette comjagnieS
183. Une police d'assiiranco, emise narune compagnie mutuelle, sous les disposi-tions du Statut de Quebec de 1882, 45 Victch. 51, ne deviendra pas nulle, par le fait queassure aura, apres I'assurance, hypothe2u6

l'immeube,surlequel les batisses assuS
sontoonstruites,et que le creancierKth6caire aura, avec le concours du propril^
taire de ces batisses, fait assurer ces memes
batisses, dans une autre compagnie d'assu-ranee, sans en donner avis a la compagnre
mutuelle qm aura emis la premiere police
SI, sur une action pour lo recouvrement dumontant de I'assurance, la compagnie nu"'tuele ne trouve pas que ses reSmen"s
proh.baient I'hypothequo et la deSe
assurance, sans avis prealable. Mutual FireInsurance Co. of Richmond Sc Fee 16 Rr
461, et 14 Q. L. R. 293, Q. B. 1888^

' ^
184. Une action, par un assure, conti-eune compagnie d'assuranco, incorpo^e envertu du Statut do Quebec de 1882, 45 Vict

nnrnmcrnL^^j '
eoiicornant leacompagnies d'assuranee mutuelle contrele

feu," pent etre intentee, pour le recouvrement d une assurance, sans qu'il soit n6ces-
saire d'avoir recours a I'arbitrage indiqu^
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par les sections 51 A. 57 dii dit c tatut, lorsque
la compagnie pretend quo la police d'assu-

rance est nulla, par suite do contravention,
de la part de I'assure, aux conditions do la

dite police. La Cie cCassurance mutuelle
contre le/eu v. Carbonnean, \l> R. L. 275,
et 15 Q. L. R. 89, Q. B. 1888.

185. Et la condition contenue dans une
police d'assurance contro lo feu, de ne
garder ni chaux, ni condro dans ilos vais-

seaux de bois, dans ou pres des batisses aa-

Gurees, n'est pas violee, par le fait que I'as-

sure depose des cendres i'roides dans ces
batisses. 26.

186. Under, the circumstances of this

case, the company were bound by the no-

tices given to their agent by the insured
that, being about to leave the country, his

dwelling-house would be left uninhabited,
but in charge of a neighbor—notwithstan-
ding a condition in the policy that the same
should be void if the company's consent to

any dwelling being so loft were not obtained
from the head office and endorsed on the
policy. AgricuUurallns. Co.of Watertnwn
& Ansley, 14 Q. L. R. 183, S. C. R., et 15 Q.
L. R. 256, et 17 R. L. 108, Q. B. 1888.

187. The refusal of the company to re-

cognize or entertain the Plaintiff's claim,

amounted to a waiver of their right to

demand from him the details of his loss,

prior to his bringing suit. lb.

188. Where, after the fire, the parties

agree to an appraisement of the loss (for

which liability is admitted), the award is

final and conclusive as to extent of the loss

sustained by the insured. Heron v. Hart-
ford Insurance Co., M. L. R. 4 S. C. 1888.

189. Where, by a condition of the policy,

the insurers are in no case to be liable for

any greater proportion of the loss than the
amount insured by them bear^ to the total

insurance on the property, they are entitled

to have the claim reduced in accordance
with such clause, though the other insurance
be still unpaid, and a contestation in rela-

tion thereto be still pending. 76.

190. Where the insurance runs from one
day named in the policy to another day
named therein. " both inclusive," the con-
tract does not expire until midnight on the
last day. This rule could only be rebutted
by evidence of a clearly established and in-

variable custom to the contrary, which, in

the present case, was not shown to exist.

Herald Co. v. Northern Assurance Co., M.
L. R. 4. S. C. 254, 1888.

191. A condition of the policy, requiring
notice of loss to be given, and a particular
statement thereof to be delivered by the
insured within fifteen days after the fire,

may be waived and dispensed with by a
distinct denial of liability, and refusal to
pay, on the part of the company. lb.

192. Une compagnie d'assurance qui ne
fournit pas a un applicant une police d'assu-

rance conforme ii. I'application ne peut pas
se fairs payer los primes stipulees au con-
trat ; et dans ce cas I'assure a le droit do
discontinuer le paiement des primes d'as-

surance convenues. La Canadienne Com-
pagnie d' Assurance sur la vie v. Pervault,
M. L. R. 5, S. C. 62, 1889.

IX. I'ONTENTS OF HOUSE.

193. liOrsque uno compagnie d'assurance
assure une maison, une cuisine d'et6 et un
hang I r avec tout le menage " contenu dans
la dito maison," et lorsqu'il y a des meubles
qui de lour nature doivent se trouver dans
le hangar v. g. le charbon, I'assurance
couvre tous les meubles de I'assure, meme
ceux qui etaient dans la maison et qui au-
raient ete transportes dans la cuisine d'ete
ou le hangar. La Cie WAssurance Mutuelle
& Villeneuve, M, L. R. 2 Q. B. 89, et 9 L. N.
146, 1886.

X. Error ah to Premium.

194. Lorsqu'une assurance flur la vie d'une
personne est faite, pour un montant de
$4,000, et qu'en calculant la prime annuelle
do cette assurance, par une erreur de
calcul, I'agent represente a I'assure que
la prime annuelle sora de $168.56, suivant
les taux ordinaires de I'assurance, et que
I'assure accepte et consent de payer cette
prime, pour laquelle il donno des billets,

pour la premiere annee, la compagnie n'aura
paa, ensuite, le droit de forcer I'assure a
payer les primes ordinaires par elle char-
gees, meme s'il est ijrouve que I'assure

connaissait les taux ordinaires pour une
somme de $1,000, et si son consentement a
ete obtenu en vertu de cette erreur com-
mune

;
mais le soul droit de I'assurance en

ce cas serait de demander la nullite du
contrat. Christmas & Borduas, 15 R. L.

534, S. C. 1885.

XI. Hypothec of Mxttual Companies.

195. The alienation, by the debtor, of an
immovable affected by the (unregistered)
hypothec of a mutual insurance company,
does not purge such hypothec, which at-

taches to the land until full paymenit of the
premium notes. And such hypothec also

covers the costs of a personal judgment
obtained against the debtor for the amount
of such premium notes. Charest v. The
Stanstead & Sherbrooke Mutual Fire Ins.
Co., 12 Q. L. R. 254 Q. B. 1885.

XI. Increase of Risk.

196. Premises insured as a tannery and
leather-dressing house wore used tor drying
nine bales of cotton—a substance which it

was proved was more inflammable than the
stock of a tannery. The tire first appeared
in the cotton. By a condition of the policy,
the use of the premises for more hazardous
purposes avoided the contract. The jury
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Companies.

found that tlie dryinB of cotton wn nr^t „ i i

material alteration f„ the /so o7 U,e ?L n.''*'' i ^^T^" ^^^ '""' ««"« through to
nme., and that the alteration ,?^d not' ,,: ; v I -lAhe nh '"."'I V"*-"""

'""* ''"i'^r, from
oroase the risk.— //eW that tl.oLil- i,V'^ I''V" ''a*^' 1*60" reniovecl, and the
evidence that the insured Iv ,1 Z nn

'*'' '"'.'' ''""'^ ^^"' " *""»» »'°«^'''n pl"g vvh S
premises for dryinl^co 'onf ie.CeJ 1^ Tr' /I"

^«««'"ber 0th,^l87VS
risk, the verdict wat agu n " evidence and Zd f,""

"""^ ""',
"T'""''

^''"^ »>« ^^an-
a new trial was ordered MooneZ I>nverZ?iTrl;^^^^^^^^^

''''"='> ^"« Bubsequently
/,». Co., in Review, M. L. R. 3 S^J!"/ 9f 8 6^

I ^ ie
'

for ^iT^Th"/ ?" ''" '"'^^^*^«''

coi?J;
"{" ""'!'" ' r'^'

--'•^- --•- tel,
!

payment of t.J^dain^and'^SreSon
vZtl ''"^7:'«' "««t pas detourne .le" to recover as for a totLuoHs^TS rever,

1 3 Hnl"°' /' <^^S'^«^''"«.
P^'ce qu'il s.rt

:

in« the judgment of the Co7rt of Oueen-;
augmente. le.me, v. /.a C,e d Assurance "»ce as submitted, the Plaintiffs could notMutuelle de Rimouski, 19,
1890.

'
H. r^. 145, ,S. C. ocover asfor an actual or constructive total

loss The Yester» Assurance Co. & Scanlan,

1886"
' ^* ^®P-207, Su. Ct

-0.1 Held, by 1-ournier, .J., that the notice
01 abandonment was not given in conformity
with article 2;j44 C. C, and was not within
" "easouable time. lb.

Xir. iNsuRAnLE Interest.

198 Un greye d« substitution possedo a
titre de propri6taire et poutcomme tel faire I

assurer la propriete qu'il poss6do : et la!
declaration qu'il aurait pu faire a hi com-l ^

Mutuelle & ruienenv, M. 1^1 .1>tr/
I

a rutLi:^?^i5'r.%V''
mer, conformlment

et 9 L. N. 146. 1886 ' ','.","'"<' -f.'J? <-,t". 'le doit se rapporter
1 <1Q rT„ , . I

''" " ''' con Jition de la barge, lors de I'assu.199. Unusulrmtierauninteretsuffisant, " ''- '"'-""
'

»
«e i assu-

commo tel, j^our faire assurer, contre les
accidents par le feu, une maison dont il a
lUHutruit, maia en cas d'accident, il ne
peut retirer do I'assureur, que la valour do
1 int«ret qu il prouve avoir. St-Amand v.La Compagme d:Assurance de Qu6bec, con-

1884
^""^^'^^^ '^^ /««' 14 R

XIII,

Q. B,

ON

Issue of Policy.

^200. Le fait que le demandeur es-qualiten a pas prouve que la compagnie d'assuranco
qu il represente ait jamais transmis au de-
fendeur une police d'assurance, rend nul
1 application du defendeur, le re^u tempo-
raire et le billet de prime. Giles es-qual.

loofmT' ^" ^ ^' ^' ^*^"' ^* ^ ^'- ^

XIV. Jurisdiction in Action
Policy, see ACTION, RmHT op
XV. Marine.

201. Dangers of the Sea.-La. perte d'une
barge qm a et6 submergee, parce qu'une
chevil e dans le fonds de cette barge lurait
ete enlevee, par la force de I'eau ou autre-
ment, est couverte par la police d'assurance
contre les dangers do la mer. The Western

ISSs""""*'*
Scanlan, 15 K. L. 449, Q. B.

202. Partial or total Loss.—A steam bargeowned by S, which was loaded with sand,sank on the 28th September, 1875, while
anchored in the river St. Lawrence. About
a week afterwards it was raised bv tho in-
surers under the salvage clause of the Po-
iicy, and floated, when it was found that
there was an auger hole in the bilge of the

/"""T:; '^'"t ^^i**"" ^'^rance Co. & Scan-
lan, 15 R. L. 449, Q. B. 1885.

,

204. Le fait que, lors d'un accident occa-
sionnant la perte d'un bateau a vapeur ilny avait pas d'ingenieur qualifie en charge
de 1 engin de ce bateau, ne peut avoir au-cuno influence sur la reclamation qu'a le
proprietaire contre I'assurance, s'il est prou-
ve que cela n'a ou aucune influence sur la
perte du bateau. lb.

205. A, tho owner of the barque " Water-
loo, insured her in M, as Insurance Com-
pany, for 15,000, one of the conditions of thopo icy being " that all claims under this
policy shall be void, unless prosecuted with-
in ono year from the date of loss j

" on thenext voyage the barque was lost, but no
action was entered to recover the amountoUhe insurance until more than two years
after the date of the loBB.-ffeld, that the
said condition did not constitute a renun-
ciation of prescription by anticipation, and
that all claims under the said policy mustbe prosecuted within one year from date of

ri qT; ;f^f'"r,* ^fc''«»<« Marine Ins.

mi ' ^'^ ^- ^- ^'*^' Q- ^•

XVI. Mutual Companies.
206. Liability ofMembers.—Les memhresd une compagnie d'assurance mutuelle nesout responsables des pertes que pendant

le temps pour lequel leur police est en
torce,et la repartition doit fairo voir que les
pertes ont ete encourues dans le temps oii
cette police etait en force. Molsons Bank
& Mutual Insurance Company of Joliciie
13 K.L.392,S. C. 1883.

'' ''"^"'^'^>

207. Powers o/. — Les seuls emprunts
qu une compagnie d'assuiance mutuelle, or-
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XIX. Fayablk to Moktuaoee.

212. La personne k qui le montant d'une

sanisee soub la diHpoBition du chapitro 63 des
StatutH Kofondus du fiiva-Canada, est auturi-

B^e il t'aire, Hont ceux montionnes dans la sec-

tion 21 du (lit Htatiit, pour payer los partes
survenues et les depenses caauelles et em-
p^cher plus d'uno rppartition par aiinee.

Molsonn Hank & Mutual Insurance Co. of
yo/f««e, 13 R. L. 392, S. C. 1883.

208. La Bomme capitale de ces einprunts
ne doit pas fitre inentionn^o dans la repar-

tition, vu qu'elle s'y trouve dfejii entree par
le montant de la perte ou des depenses que
I'emprunt est destine il couvrir, mais les

int^rets sur I'emprunt doivent y Stre men
tionn^s. lb.

209. Status of.—Une compagnie d'assu-

rance niutuelle, formee sous les dispoHitions
du dit stalut, n'ost pas une societe ordinaire,

et les membros do la compagnie contractent
une obligation determinee ot limit^e par les

termes de la section 12 du dit statut, ot les

directcurs no sont pas autorises k lour faire

encourir une responsabilite additionnelleou
plus 6tendue quo ceile provue jjarce statut.

Molsons Bank «fe Mutual Insurance Coin-

pany o/Joliette, 13 R. L. 392, S. C. 1883.

XVII. Ok Partneb iv BuHiNEsa.

210. The life of J. S. McLachlan was m-
sured against accident, as one of the mem
bers of the firm of McLachlan Brothers &
Co., the insurers (Defendants) undertaking
to pay the sum of 110,000, within 90 days
after the death of one of the persons named
in the policy, to the surviving represent-
atives of the firm. By one of the provisions
of the policy it was stipulated that when a
member left the firm, the insurance should
cease on his person. J. S. McLachlan ceased
to be a partner seven months before his

death by drowning, and the dissolution was
duly registered. In answer to one of the
questions submitted, the jury found that the
firm was dissolved, " but J. S. McLachlan
had a continued and active interest in the
business."

—

Held, that the insurance as far

as J. S. McLachlan was concerned, lapsed
at the date of the dissolution of the part-

nership, and the fact that he continued to

have an interest in the business did not
entitle the other partners to maintain an
action upon the policy. McLachlan et al.

V. Accident Ins. Co. of N. A., in Review, M.
L. R. 4 S. G. 365, 1888.

XVIII. Of Several Subjects by one
Policy.

211. Where several subjects are covered
by one contract of insurance, the contract
is indivisible, and where the insured incurs

a forfeiture as to one subject, the policy is

whollv voided. Mackay & The Glasgow &
London Ins. Co. M. L. R. 4 S. C. 124, 1888.

assuranee contra le fou e«t payable pent
donnerii I'assureur avis dusinistreaum^me
eflot que le i)roprietaire des biltisses assu-
r^es. Et une assurance payable a un tiers

qui a un int^rot assurabte .sur lea biltiasea

assureea n'est pas affoctee, parce (juo le pro-
prietaire des biitisses les auraient vendutM
ou a-surees a une autre com[>agnie, contrai-
roment aux conditions do la police. Na-
tional Ins. Co. of Ireland v. Harris, 17 R. L,

230, Q. B, 1889.

XX. Payment op, to Hypothecary
Obeoitor Dischaeoes Hypothec, see
HYPOTHEC.
XXI. Policy of, Falls into Com-

.MUNITY.

213. L insured liis life for $3,000 in A,
an insurance co., the policy luing made
payable " to his exooutors, administrators
or assigns." L. died intestate and without
issue, leaving his widow to whom he had
been married before the date of the policy,

and with whom he was in community, and
also leaving several brothers and sisters,

who claimed the whole of said policy. The
widow claimed one half of said policy as an
asset of the community.

—

Held, confirming
the judgmeni of the Superior Court, that
the said policy l,;rmed an asset of the com-
munity which had existed between L and
his wife, and that as such his widow was
entitled to one half of tho amount due
under it. 1 1 ) Labelle & Barbeau, 33 L. C. J.

252, Q. B. 1888.

XXII. Powers of Officers of Mu-
tual Companies.

214. The by-laws of a mutual insurance
company gave the president the manage-
ment of its concerns and funds, with power
to act in his own discretion and judgment
in the absence of specific directions from
the directors ; and it was also his duty to
sign all notes authorizfd by the board or by
virtue of the by-laws. The president was
both president and treasurer, and was also
acting as secretary Held, that the Plain-
tiff, who was the transferee for value, given
before maturity, of a note signed in behalf
of the company, by the president, as pre-
sident and treasurer, and given to the payee
in settlement of a valid claim against the
company, was entitled to recover the amount
of said note from the company. Jones v. E.
T. Mutual Fire Ins. Co., in Review, M. L. R.
3 S. C. 413, 1887.

XXIII. Premium.

215. Un assurfe ne peut opposer en com-
pensation de sa prime d'assurance, les dom-
mages qu'il alleguo avoir eprouves par un
incendie, attendu que la creance de tel

(1) Appeal to the Supreme Court was refused,

p. 71 supra.
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INTO COM-

R8 OF MU-

ttBstiro n'cst ni clairo ni liciuido if. f ',, i»rt.
1 I8S), et lo piiionient de lu i>riiiio (riissunincc
est une condition prc'iiliillc, d.- la part >lp
VhbhutC', a roxorcic- d'auciin droit et an
recouvrenient des j.ertes couvt^rtes niir la
police d'assuranco. Giles .fe Giroux, \,i H
L. 652, S. C. 1885.

"x, '•> it.

216. La reclamation d'uno conipagnie
d assurance ooiitre le feu pour rojjartition
imimBoe sur un Mllet de prime no se present
que par trente ans. lb.

217. Le dernandeur ayant faillidoprouver
que la i)oiico d'assurance avait et6 transniise
au dot.'ndeur, le billet do prime sur lequel
est fonden Taction, lo regu temporaire ot
1 application du def'eiideur pour les fins
la dite assurance, sont mils et sans ofl.
tiles V. Jacqves, 29 L. ('. ,r. 138, S. C. 1885

XXIV. RkI'RE8KNT.\TI()N8 OF Inhured.

21 8.The application.aftor the usual answers
and declarations, contained an agreement
that should the applicar.i, become as to
habits so tar dillereiii, Crom the condition in
which he was then represented to bo as to
increase tlio risk on the life insured, tlio
policy should become null and void. Tlie
policy stated by its terms that if any of the
" declarations and statements " made in the
application should be found in any respect
untrue, tlie • /olicy should be null and void
The applicant stated himself to be of tern
perate and sober habits. It was proved
that ho became intemperate during the year
preceding his death.—i/eW, that the applj.
cant's agreement as to change of habits was
incUided among the " declarations or state-
ments " of the application, and as such
became an express warranty. Boi/ce, Appel-
lant, and The Pha-nix Insurance Co., Kes
pondent, M. L. K. 2 Q. B. 323, and 9 L. N
406, 1886.

219. The contract thus formed wa.i valid
and became binding on the assured and his
assignee. lb.

220. In order to void this contract it
waasufhcient to prove that the change of
habits of assured was such as to increase
tho risk on his life, even though death were
not proved to have resulted therefrom. lb.

221. In the present case, a change of
habits was proved which in its nature in-
creased tho risk on the lif'o insured. lb.

222. Boyce <fe Phoenix Life Ins. Co., con-
farmed 11 S. C. Rep. 723, Su. Ct. 1887.

223. Lorsqu'un individu desirant devenir
membre d'une compagnio d'asssurance mu
tuollo sur la vie, declare quil est en bonne
sante, tandis que de fait, il est atteint d'une
maladie grave de nature a abregor sos jours
1 assurance sera declaree nulle, vu la faussetg
de cetto declaration. Masson & L'Asso-
cation de Pr^uoyauoe Mutuelle du Canada,
29L. C.J. 161, S.C. 1884.

224. Lorsqu'une compagnie d'aasurance

rNTERDrcrroN. 434

I refuse d'assuror, parce (jiio .lejil pluaieurH

J

fo.8 dos batisses seniblables & colle <|u'on
ch rcho 4 asMirer, appartennnt au mi^me
proprietair «, ont 6t* incan<li6e«, chaqiio fois
dans les nn^mos circonstau. os, ce fait doit
iUo declar6 par I'assure lors de la (lomando
pour lino nouvolle assurance, coinmo etant
do nature A etendre le risque, oi lu r^ticon-
C(i de I'assurS sur cj point est une cause de
nullite du contrat. ((', C. arts. 2485-2487.
Minogne v. Quebec Fire Assurance Co., M.'
L. K. I !S. C. 417, and H L. N. 340, 1885.

225. Where the application for a policy of
insurance calls for ;i statement of tho en-
cumbrances or other insurances on tho pro-
perty nought to be insured, failure to digcloae
all such encumbrances or other insurance,
amounts to a concealment which constitutes
a caus(! of nullity of the policy. McKay v.
The Glasgow <fc London Ins. Co., 32 L. C. J.
125, S. C. K. 1888.

226. Where in an action for the recovery
of the amount of such policy of insurance, it
appears from the evidence that the insured
by his application failed to disclose all tho
insurancv-s or incumbrances on tho property
to be insured, as required by the spplication,
a verdict for tho Plaintiff will be set aside
and a new trial ordered. 76.

XXIV. Waiver OF Conditions.

227. Lorsqu'une conipagnie d'assurance
consent a un arbitrage pour fairo determiner
lo montant dos dommages souflerta par
I'assure, elle renonce par la meme k son
droit d'invoquer toute cause de dficheunce
connue parello avant la nomination des arbi-
tres. La Compagnie d'Assurance Mutuelle,
Appelante, & Vitleneuve, Intimee, M. L. R
2Q.B. 89, et 9 L.N. 146,1886.

228. La compagnie d'assurance qui, pen-
dant les delais fixes par les conditions de la
police pour faire la preuve des pertes nie
son obligation envers I'assur^, pour 'une
partie des choses incendieos, protendant
que la police d'assurance no couvre pas
toute la reclamation do i'assure, efc fo declare
disposee a payer le reste, renonce, par la,
a se prevaloir du defaut d'avis et de preuve
des partes. Ottimet v. London <fc Glasnow
/ns. Co., 19R. L. 27,S.C. 1890.

^

INTERDJCTIOK.

I. Effect of
II. Liability of Curator.
III. Pending Suit.
IV. Sale of Necessaries to Inter-

DICX*

I. Effect of

—9. L mterdiction d'une porsonne comme
un lyrogne d'habitude a les memes efFets
que 1 mterdiction pour prodigalite, et no-
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t^iDinonl, un contrat lliit jmr tin ivroj^nc
avant son intor<liction est valiili' i-otiiiiio lo

serait coliii d'un prodiguo ilaiiM |i<m hk'-iiicm

ciroonMtanceH. Metayer v. Mc Veil, M. L. I{.

4 8.0.21,1888.

230. F/intnrdit pour ivmnnerin o»t iihno
lument innanahio d'esttM' on jimtico .san.s

,

I'aNxigtance (le non ciiratciir, ot uni' action
poit6«» par tcsl interdit sans tello nM.sistanci
doit Hro renvoyC-e, niais »aiH Iritis. Hcuptl
V. IHUij, 15 (l L K. 41, i-l n. IHSS.

231. Bien f|u'uno notion portoe par un
interdit sans TassiHtance de sou curatour
doive 6tre lonvoy^e, les frais do tollo action
p<> peuvont paw Ctre mis A la cliargn du dit I

interdit, ot le curateur de I'intcrdit |)eut I

s'opposer A la saisie de sos bions [lour tel
'

frais, sans (ju'il soit n^cessairo au prealablo
de faire annulor le jiigomont les accordant.
Ih.

232. An interdicted person has no right
tester en justice in his own naiiio, nor is

the defect covered by the intervention of
his curator. The proper and only procwluro
is the reprise it instance. Turner X- Mappin,
33 L.C. J. 156, Q. B. 1889.

III. MlIANINd OK WORDH " WITHOUT
[NTKKKHT."

IV. On Amount Awardkd hy Arui-
TKATOKH.

V. On Oommkrciai. Accounts. ,

VI. On Dki'ohit for Kxpropriation.
VII. On Uamaokh.
VIII. On Intkhkht.
IX. On Juiiomknth,

X. Prkhcriftion ok, see PUK8-
OKIPTION.

XI. Privu.kcik for
XII. Right to

I. ACIKNT LlAULK
AOENCY.

T O P a Y, nee

II. LiAiuLiTY OK Curator.

233. Le curateur a I'interdit pout, sur re
3u6te sommairo presentee i)ar le beau-frere
e I'interdit, etre condamne a fouinir un

compte souunairo de sa gpstion, en vertu
des arts. 309 et 343 C. (J. KohiUard k La-
ramie, 13 K. L. C68, S. C. 1885.

III. Phnding Suit.

234. Si, dans le cours d'une instance, une
partie est interdito pour [irodigiilite, son
curateur doit reprendre I'instanco, ct une
intervention du curateur pour Tassister ne
serait pas sufHsante. Greene v. Mappin, 17
R.L. 584, Q.B. 1889.

IV. Sale ok Neceshariks to Inter-
dict.

235. Le creancier a un droit d'action cen-
tre le curateur esqualitea un interdit, pour
les choses necossaires a la vie, ([u'il aui-ait
vendu personnellement a I'interdit, sans
I'assistance du curateur. Valade v. Levv, 10
L. N. 350, C. C. 1S87.

236. Colui qui fournit des ett'ets d'cpice-
rie, pour I'usago d'un interdit pour prodi-
galite, n'aura pas de recours contro cot in-

terdit, s'il est etabli (jue le curat(.'ur a fourni
a CO dernier une somme sulBsanto pour
pourvoir k scs bosoins. Ricndeau v. Turner,
17 K. L. 576, S. C. K. 1889.

INTEREST.

I. Agent Liable to Pay
II. Imputation of Payments.

II. Imi'utation ok I'aymicnth to

237. Where thtf credits for each year, in
an account current, are in excess of the
amount of interest charged for the year, it

j

cannot be pretended that compound in-

terest has been charged, inasmuch as (under
0. C. 11.v.)) payments maile by a debtor on
account are imputed first on the interest.
Dudk}! & Darlinij, M. L. K. 2 Q. B. 458, et
10 L. N. 110, 1886.

III. Meaning ok Words "Without
I.vtkkkht."

238. The covenant, in a deed of sale of an
immovable, that the price shall be payable
by instalments, without interest, cannot be
construed to extend beyond the delay
granted for the payment of each instalment,
or to deny to the vendor any right to in-

terest until ho has put his debtor legally in
default to pay, and the words " without
interest" in such a deed, mean only without
interest up to the maturity of each instal-
ment, and that after such date, legal in-

ter(!st will run. Ilogan v. Clancy, 15 Q. L.
R. 53, Q. B. 1888.

IV. On Amount Awarded by Arbi-
trators in Expropriation for Rail-
ways, see ARBITRATION.

V. On Commercial Accounts.

239. En mati6re commerciale, I'interet
peut etre charge sur un compte do mar-
chandises k partir de Techeanco du d61ai
convenu sans autre mise en deuieure.
Rowan v. Manse, M. L. K. 1 S. C. 177, et 8 L
N. 101, 1885.

VI. On Deposit for Expropriation,
see RAILWAYS. '

VII. On Damages, see DAMAGES.

VIII. On interest,

240. An agreement to the effect that ac-
crued interest shall bear interest from the
date on which it will become payable until
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aee PRE8-

" Without

lJil!(Mt«nte>* .iiiosliniiH 6tui(Mit kouIo- ^I'"^
'""' ''""I "»«• ^^orK-n, npnolant, Ac

Pii cetto cftuse, In piinciiiHln .'.lunt
{''"•''"'«. "'timt', M. L. 1{. I q. B. 4«.l ot 8 L

"K'Tuent .-.ont wniimia li I,. , «..:.• 'M'f r « , :.,».'._Ai_ i .

paymen I, 1^ ili<l iind. fleet will |,„ jfiv.... tn .m.u ih«a i, .» i i

L.N. 346, f. C, IHHH.
^ ^^'''' "

,

"*' sej-roHcrivont rjuo par trento anH, et
coux t'ohiiH (lopuiH cette dntn, Pt dont la

IX. On JiriKiMKNTH ' P'''^'*'""'!'^'"" »'ft foaiinonrS A conrir que de-

n., ,,.,,, ,
!'"'« 1'^ "»*« fin forte ,l„ Codo, HO |,po8cri.

vden e

cplle (le gavoir si !e« arr^ra«„„ ...-s ,„u.iots

l'rinq1;;^;ar\:.T^•-;;MW
I-o^inWr^tB dusparun mandataire

\Z >
«"» (iirtu lo iJ,)(l, c. C. oil ,1 c.oMo dn j

"o ko prescnvoat pas pur cinn ans Dorinn

dfcHio on laveur do la domioio de ces pros .
ciiptions, et les conjti(W-rants Hont coinn,,, j

^'' ''"'V"'K(U- Koit

Sd;;;s"S^;/:^:;:rrj;s LnSJ- r-'i^-^^r'^
^^^ ^^ >vnregistro.

<Jo rente, ceux de Tinteivt, u-ux d s nv^^^ S ,'" V,V"**
''« '"'••'"'H'e ne conserve le

ot fermnges, et en Beneral'.ou „ 4 aio' , e
'

nnt^rAt
''?/"'""'"

I'T P"""" ''""* """^es
fru.t. .utturel. He pn.scrivent pa. c ^Tans ra?.

' P^
'"".'' *'^^"'' ^"'' ''"""^« "O""

cotto l'>'esc.i,,tionSi'apaslieuVo.n le^iwrif' ' ', «'^«''l'"on <l<'« --a.s spooialement
rages d'int^rets resultant d\nu cond.w .f Tr •'""\'r,rr*"''««

prec6dente. F,n„j
t.on judic.iairo,«ttendu quepar l^XlS5 '^^;^T;';'

"
^Z

['•
'''' 'i' «• '«««•

«

du meme code, la condani nation on justice
'^ '"'erets a echoirne constituent

forn.oun titro .,ui ne se preserit „ne i„,r ^f" i""®-
*''*"*"'=*' certaine et determlnfie.

trento ans, quoique ce qui on fait le si iet .
' «"'«.«'«t'-e"i<^»t des titres, en verti

8o.t plug tot pre^criptible
; quo les interffs l^'^V^'"'"'"'"* ««""«- "e Peut conserver

judiciaires, tout conime lo capital, font lo ,

'"'''.^'?"5^' ^" ''^^eur .les crC-Hiiciers, pour
HUjet de condamnation on justice tant pour i

'"teivts, quo jusqu'a concu.vence de
lo pasfo (lue jjour I'avenir, et restent conse ' -^ nnne.-s, et ceiix 6chus pendant I'an-

«„*4 -i. 1 .— ; I'-wfuiouis no sou-
mettait les interets judiciaires qu'a la pres-cnption de trento ans,et <,uo nieme sous I'om-piredu droit nouveau, qui ne contient pas

aide J '65, les opinions dos coinmonta-
teursot les arrets ^,eycou;rioi7p^S:,
8U1 la ques ion de savoir si ces inte/ets sont
piescriptibles par cin., ou treiite ans, et

Jonaire,conimedans liVeHroif" ^^"t -^o ^m /o'''/^'"'"^'
M. L. R. 2 S. C. 21,

o notre. (Dalloz, Ileportoire, Nos. losu .'-t
I u» 1, et arrets et auteurs y cit§s : XXI Dn
ranton, No 434

;
II Vazeille,6l2 /Proudhon;

Usulruit No. 234 ot les arrets suivants:-!
Hourges, 18 mars 1825; Paris, 2 mai 181f.-

i! -Lol^''*'™'^'"^ '^29; Rennes, 22 do!

.lumet, 1831
; Bordeaux, 13 mars 1820; Lyon

tenlZln-'V r'^i'^'^''^»tquo coiiVonne-'
ent a cetto doctrine qui est celle de notro

7 avr iIhS "''^''f
•"?^' ^^'''^ jugomontdu

e, Inf! I

" <^*'^,'«nt P"« menaces do pres-cnption loisque le do.nandeur a porte la
Pi^sente action, qui n'a pas de but utile etn est pas fondee on droit," etc., etc. Naniel
.k fitne/, 12 L. N. 348, C. C. 1889.

X. PHKHCHXPTrox .,K paynaeot of money.- the d'am°ag;r;e7ultin|
242. En vertudes articles 2250 et 2270 du S I 1oS r° P "^f ^'^

w* ^'^ restricted by
code Civdies int.r.ts .chus ^^^^^t ll^tl^qS^^^^'^X^^^^^

pie8ente,.,u'enautant(,u'elle ost Usee par
108 procfedes de cet avocai. lb.

XIII. HUJHT TO

246. Tout acheteur doit au vendeur les
interets du prix de vente, lorsque la choao
vendue est de nature il produire des fruits
ou autros revenus, 4 compter de la prise de
possession. rA« Atlantic <£- North West
iiy. Co. & Prndhoi " - -

et9 L. N. 42, 1885.

247. Unecompagnio de chemin defer quiprend possession d'un terrain durant les
proeedes de I'expropriation, doitau propri6-
tairo los interets sur le prix qui lui sora ad-
juge par Tarbitrage a dater du momentqu il aura ete depossede do son terrain. lb.

248. Les offres reelles du prix adjuee!
sans interet, iaites par la compagnie sousces circonstances, sont insuffisantes. iu.

249. La stipulation quo le prix d'une chose,de nature a produire des fruits ou autres

doit 8 ontendro sans interet jusqu'aux er'mes, et n'ajouto rien <l la r^gle au' \I^
I'article 1534 du Code Civil ^'Mm /"

Sivigny, 12 Q. L. R. 76, S. C. R. 1886
250. In th'* '^"'e of"*- .iH;— ^-'-.n r

V — •" •^"'•"gtitjon lor tno

i

m
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439 INTERVENTION.

Bence of an agreement, at the rate fixed by
law ; and the stipulation of a fixed sum, in

addition to the interest, for costs of collec-

tion, is illegal. Ledvc v. Oourdine, 10 L. N.
161, S.C. 1887.

251. la convention dansunactodevonte,
par laquelle I'acquereur s'oblige a payer le

prix, dans un delai determine, sans intirH,
n'emp^cho pas lea interets de courir apres
I'expii-ation dn terme. Hogan & Clancy, 17
R. L. 44, Q, B. 1888.

252. Des comptes courants, pour mar-
chandises re9ue8 a divers intervalles, par le

debiteur, et dans lesquels sont charges des
interets et des paiements faits a compte du
tout, sans protestation, constituent une
prcuve de I'obligation du debiteur de payer
les interets sur ce compte. Boisvert v, Sau-
reite, 19 R. L. 1, S. C. 1890.

INTERLOCIITOEY JUDGMENTS,

I. Appeal prom, see APPEAL.

INTEEIM EECEIPT— iScc

INSURANCE.

INTEEPRETATION.

I. Of Deeds, see DEEDS.
II. Op Statutes, see ACTS OF PAR-

LIAMENT.
III. Of Wills, see WILLS.

>

INTEEVENTION.

I. Contestation op
II. Effect op, on Prescription, see

PRESCRIPTION.
III. Grounds of
IV. Pleading in

V. Right OP

I. Contestation of

253. Les parties interessees ne peuvent
etre tenues de contester uno intervention
aussi longtemps que les moyens d'interven-
tion n'ont pas et6 produits ; meme lorsque
I'intervention contient les moyens, il faut
que I'intervenant en produise d'autres dans
le delai, ou dficlare qu'il n'on a pas d'autres
a produire. Lusignan v. Rielle, en Revision,
M. L. R. 4S.C. 4ti5, 1888.

II. Effect op. on Prescription, see
PRESCRIPTION,

254. L'intervention admise a I'eflFet de
suspendre la cause, jusqu'a ce que lacontes-

IVRESSE DES MINEURS. 440

tation soit liee sur les moyens d'interven-

tion, et cette contestation doit etre jugee en
meme temps que la cause dont l'interven-

tion n'est que I'incident. Stein & Bourassa,
18 E. L. 485, S. C. 1890.

III. Grounds ok

255. L'adjudicataire do creances dues a
une faillite qui veut intervenir dans une
instance, precedemment instituee par le

failli, en lecouvrcment de I'une de ces
creances, doit le faire non par requete en
reprise d'instance, mais par voie de requete
en intervention. Guilbault & Desmarais, 18

R. L. 516, S. C. 1889.

IV. Pleading in

256. La requete en intervention doit con-

tenir, outre I'allegation de I'interet de I'in-

tervenant, l'enonc6 des moyens sur lesquels

cet int^ret est fonde. Grenier & Gauvreau,
14Q. L. R. 111,S. C. R. 1888.

V. Right OF

257. Une corporation municipale peut
intervenir dans une poursuite intentee par
le procureur general de la province de Que-
bec, sous I'article 997 C. P. C, contre une
compagnie de chemin de fer, pour la forcer

a r§ouvrir une rue publique qu'elle aurait

illegalement fermfee. Tvrcotte & La Com-
pagnie du Chemin de fer de I'Atlantique et

du Nord-Ouest, 18 R. L. 628, S. C. 1889.

258. Where an action had been brought
by one of several persons assessed for the

cost of a special improvement, to set aside

the assessment roll, any other person
assessed for the cost of the same improve-
ment had an interest which entitled hin to

intervene if the principal Plaintiff abandon-

ed the case. Hubert & The City ofMontreal,
M. L. R. 1 Q. B. 237, and 8 L. N. 152 188 .

259. Where the principal action was ins-

tituted before the expiration of the delay

fixed by a Statute for contesting assessment
lolls, the right of an intervenant taking the

same conclusions as those of the principal

action was not barred, though the delay had
expired before the intervention was filed. Ih.

INVENTAIEES— Voir SUCCES-
SIONS.

INVENTIONS.

I. Rights in, see PATENTS.

IVRESSE DES MINEURS.

I. RESPONSABILITil DBS HOTELIERS
POUR, voir LICENSE LAW.



IS d'interven-
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JESUIT ESTATES.

I. Skttlement of, Q. 51-52 Vio. Cap.

13, and Q. 53 Vic. Cap. 31.

JEWISH CONGREGATION.

I. Formation of

1. Une congregation juive ayant ete for-

mee sous le atatut 9 et 10 G. IV, ch. 75, il

n'en peutetre formee une nouvelle. Aronson

J5?a;ij., 18 R. L. 55, S. (J. 1889.

JOINT AND SEVERAL LIABILI-

TY—/See OBLIGATIONS.

JOINT STOCK COMPANIES—S^ee

COMPANIES.

JOURS D'OBLIGATION.

I. OUVRIKRS EMPL0Y3S A TANT PAR
MOIS ONT DROIT DE GARDBB, SANS DE-

DUCTION DB GAGES", voir HOLIDAYS.

JUDGES.

I. Factum in Review Thrown out
WITHOUT Costs as Containing Lan-
guage Disrespectful to the Judge
WHO Rendered the Judgments a quo,
see ACTION en bornage.

II. In Chambers may Suspend Ex-
ecution, see EXECUTION.

III. Powers of
In Vacation.

IV. Residence of, Q. 52 Vic, Cap 27,

& Q. 53 Vic, Cap. 32.

III. Powers or

4. An award oi arbitrators cannot be

homologated by a judge of the Superior

Court, and is informal on its face, when it is

not stated in what manner the third ar-

bitrator has been appointed. Atlantic <fc

North West R. R. Co. v. Johnson, 10 L. N.

228, S. C. 1887.

5. When the judgment debtor prevents

the bailiff from proceeding to the sale of the

effects seized.—i/e/rf, that a judge in vaca-

tion can grant a rule foi- his imprisonment

returnable in term, and notice of the motion

for the rule is not necessary. Trottier v.

Walsh, 10 L. N. 237, C. C. 1887.

6. The rule must mention the amount,

upon payment of which the judgment d ' tor

will have the right to obtain his discharge.

76.

JOURS P^Rli^S.

I. COMPTB dans lb D^LAI DB huit
jours, voir PROCEDURE, Delays.

JOURNALIERS.

I. Saisib DBS GAGES, voirEXECUTION,
Exemptions.

JUDICIAL ADVISER.

1. Notice of Appointment op

2. Notice of the appointment of a judicial

adviser to a party in the cause should be

given to the opposite party. Forgues v.

Brosseau, in Review, M. L. R. 2 S. C. 376,

and 10 L. N. 34, 1886.

II, Partnership Cannot he Entered
INTO without Ct)N ENT OK

3. En loi, une societe commerciale ne

peut etre valabloment contractee par une

porsoiinoa laquelle r.n con-oil j-.jdifii.iire a

6te donn6, sans le consentement de ce con-

sail iudiciaire. Furniss v. Larocque, M. L. R.

2 S. C. 405, et 10 L. N. 30, 1886.

JUDGMENTS.

I. Acquiescence in

II Action on Exemplification of,

see FOREIGN.
III. By Default, see REQUETE

CIVILE.
IV. Change op Motif.

V. Chose jugbe, see LEGACIES.

VI. Delays to Execute

VII. Desistement.

VIII. Errors in

IX. Final, see REVISION.

X. Foreign
XI. In Summary Matters, Q. 54 Vic,

Cap. 41.

XII. Interlocutory
XIII. May be Changed before Entry.
XIV. No Right of Appeal from,

when Rendered by Judge in Cham-
bers, see APPEAL.
XV. Op Judge in Chambers.

XVI. On Questions not Raised in

THE Case.

XVII. Opposition to, see OPPOSI-
TION.
XVIII. Power of Court to Revoke.

XIX. Rendered after Death op

Parties.
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f. Acquiescence in

7. A letter written by one of the Deffind-
ants in an hypothecary action to the Plain-
tiffs attorneys after the rendering of the
judgment, which condemned them as joint
undivided owners of an immovable to
abandonitorpaythe Plaintiff's cl«im, and
before the institution of the appeal, askin-'
for delay until said Defendant could get hisyarants to pay the claim, and promising to

not coT.* r/'r/^"'"""^ '^ the^^av«„</did
not, constituted an acquiescence in thejudgment a quo on the part of sai I Defend-
ant, and his appeal would be dismissed

I Q. B. 373, and 8 L. N. 354, 1885.

8 But the other Defendant was not boundby this acquiescence as it did not appear
that any partnership existed between himand his co-Defendant fbeyond the joint

l7Zf\'^'u^,'^'\r'^''''^^'
i" question)

9. L'appelant ayant, subsequemment a lademande de revision du jugement, pris des
procedes en execution d'icllui, par voie de
saisie-arret apres jugement, ces procedures
equipollent d acquiescement au dit juge-ment, et I'lnsciiption en revision doit en

ITlTTiVXdtmt'' '''''^''''

IV. Change of Motif.

ip. in an action of damages brought
against the corporation of the City of Mon-
treal, by Z. L. et al, the descendant relationsofL,whowa^ killed while driving down St

uS'nf T^^' ^H^^S^^ *" *>''^« been at the

..^.AK
^'^^.'-^c^'-ientmabad state of re-paii) by being thrown from the sleigh on

Sfdl'^/r f^t«^' -g'-^i^^t the wall of'

a

the Sf' "'^ ««/-ne.d J-udge, before whom

;L7Vu '
*'*^'^^ damages, on the groundthat they were entitled to said sum by wayof solatium for the bereavement suffered

?a"ther"°^/L^*''
premature death of theblacnei.-- //e<d, reversing the iudsment .in

pealed from (M. L. R. 2°S. C. ioWat hojudgment could not b« affirmed on the

hLTnnt n'^i'"*'"'"'
*"^ ''^ "^« Kespondents

udt^i "• ^,'"'°'' ^PP^^l t° «»«tain thejud^naent on the ground that there was

whfohTn
^"'*"!-^ °^ pecuniary I6ss forwhich compensation may be claimed, Z. L.

et al's. actinn muat hp^ -!;"?»- ! 'n
i< l> W n VT ," •"''^"'•-d with costs.

n 'cf^'r,-
*"• Robinson, 10 L. N. 324- 14

v'"ri';?-^^','?\i°"°^«^'- ^% of Montreal
V. Labelle, 1 1 L. N. 90, Su. Ct. 1 888.

V. Chose Jcgke.

II. An interlocutory judgment declaring
a satsie-arret tenanie until final judgment
has not the force ofchose jiigtSe between the
parties as to the validity of the saisie-arrSl.

10r N.'sf, fssi'""'
^^' ^^" ^^" ^ ^' ^- ^^^'''"'^

12. Dans I'instance actuelle, il n'y a pas
identite d'objet dans I'actioii en reddition decompte du domandeur et I'opposition deJones ot il n y a pas, en consequence, chose
)ugee. Fraser & Poulioi, 13 K. L. 1, S. C.
Joo4.

13. II n'y a pas lieu, dans I'espece a appli-
querl exception de chose jugee, I'objet deceh ige etant different do celui qui a et6
decide. La Corporation de Ste Philomine

1,1 r.^^rCof
*'"" * ^'' ^''«*"-«. 29 L. C. J.

14. G. C. 1584 ? 4, which states that " the
provisions of C. C. 1582 do not apply when
the judgment of a Court has been rendered
affirming the right," refers to a judgment
upon the particular demand in litigation,
and not to a judgment affiming another
right of a simila.- character. Brady & Stewart

1886.'
f\')

'^- ^- ^^-' ^"'^ ^ f- ''^- 374,

15 The exception of chose jugge cannot
be pleaded where the conclusioos of the
second action are materially different from
those of the first. And so, whore by the first
action the Plaintiff sought to exercise a
right ot redemption without complying with
the conditions agreed on, it was held that
the dismissal of such action was not chose
jugge as regards an action brought subse-
quently, oft'ering to comply with the condi-
tions. Leger, Appellant, & Fournier, Res-
pondent, ML K. 3 Q. B. 124, and 10 L. N.
324, and 14 S. C. Rep. 314, Su. Ct. 1887,

16. A judgment obtained against a tenant
by default in a case of saisie-gagerie, declar-
ing the seizure good, is not chose iuq(e
against him as to the ownership of the
effects seized, in a capias case in which he
IS accused of fraudulently secreting such
effects; and it is competent for him to
prove that they are the propertyof his wife.

A-?^-yjj;
^^^^on, in Review, M. L. R. 3 S. C.

17. Where an action between the same
parties and lor the same object was dismissed
.sw/recoMrA,and this judgment was acquies-
ced in by the Defendant, the latter could
not plead chose jxiyie to an action subse-
quently instituted by the same Plaintiff for
tlie same claim Walhruhje v. Farwell, M.
L. R. 3 8. C. 238 and 1 1 L. N. 38, 1888.

18. A judgment maintaining a dilatory
exception to an hypothecary action for
balance of a price of sale, cannot be invokad
as rcsjiiaicala iaanswer toapersonal action

V



44^ JUDGMENTS. JUDGMENTS. 448

ll>
*»**,»« f*,

n-

5 »

w ii -.i! :
,

1

1

i.

brought to recover the same, particularly

whore circumatanccs affecting the relations

between the parties are alleged to have
arisen in the interval between the institution

of the two suiis. Regina v. Atkinson, 15 Q.
L. R. 171, S. C. 1889.

19. II n'y a pas chose jugee, lorsque le

premier jugement n'a pas decide du m6rite
de la cause, mais aeulement que le demnn-
deur u'avait pas, en la qualite qu'il prenait,

le droit invoque par lui. Dorion & Dorion,
18 R. L. 645, Q. B. 1890.

VI. Delays to Exrcute, &c.

20. Whore a delay has been fixed by a
judgment for the specific performance of an
obligation, and the case is inscribed in re-

view, the delay runs only from the date of
th final judgment confirming that of the
Court below. Dyson v. Sweanor et al. &
Beuthner, in Review, M. L. R. 3 S. C. 365,
1887.

21. A delay allowed by a judgment for the
execution of a contract is a delay in proce-
dure within the ipeaning of C. C. P. 24, and
where such delay expires on a Sunday, the
debtor may execute the obligation on the
following d*y. And so, where the final judg-
ment in review was rendered January 30,

and February 14 and 28 were both Sundays,
it was held that the execution of the obli-

gation on February 15 and March 1, was
within the delays of fifteen days and one
month allowed for the execution of the
obligation in Montreal and Ijondon respect
ively. lb.

VII. Desistement.

22. Une partie dans une cause qui a pre-

sente une requete demandant la nomination
d'un sequestre, ne peut se desisterde sade-
niande pour sequestre apres que le jugement
a 6te rendu accordant aa requete, sans le

consentement do la partie adverse. Larkin
& Kenny, 13 R. L. 563, S. C. 1885.

VIII. Errors in

23. In this case, the Court below dismissed,
without costs, the Plaintiff's action. In Re-
view, on the 31st December, 1883, that judg-
ment was purely and simply confirmed,
with the costs of the Court of Review against
the Plaintiff. Through some sort of error,

the judgment in Review was entered in the
register, as having dismissed the action
with costs

—

Held, that such an error was a
merely clerical one, and that the judgment
could be corrected, by the substitution of
the word " without" for the word " with."
Nadeau <fe La Corporation de St Sevirin, 9
L. N. 189, S. C. R. 1884.

X. Foreign

24. Under 45 Vict., (D.) ch. 23, \s. 86, the
Courts in the Province of Quebec, will

enforce an order for the execution of a
judgment, issued from a competent Court
in Ontario, in like manner as if it had been
issued from o Court in Quebec. In re Queen
City Refining Co. & Calcutt, M. L. R. 2. S. C .

425, and 10 L. N. 80, 1886.

25. A foreign judgment, to have extra-ter-
ritorial force and effect, must be for a
definite sum, it must be final, and must
ha\ebeen pronounced by a Court having
competency according to the rules of privat e
international law. Stacey v. Beaudin, 9 L

.

N. 363, S. C. 1886.

26. According to the rules of private in-

ternational law, international jurisdiction is

founded either upon the Defendant's domi-
cile or presence in the territory of the
foreign tribunal, or on his possession of pro-
perty within such territory. Therefore where
the exemplification of judgment filed did
not on its face show the international com-
petency of the foreign Court, and there was
no evidence to establish the existence of
any of the cases which would have conferred
such international competency, the action
was dismissed. lb.

27. Lorsqu'une copie d'un ordre rendu par
une cour, dans Ontario, sous les dispositions
du chapitre 23 des Statuts du Canada do
1882, 45 Vic, et qui doit etre mis a execution
par la Ccur Supferieure, est transmise par le

grefSer de la cour dontl'ordre emane, et est
revetue du sceau de cette cour, et produite
au bureau du protonotaire do la Cour Su-
perioure, charge de I'execution, et une
ordonnance do la Cour d'Ontario est aussi
produite, requerant la Cour Superieure d'ex-
eouter le dit ordre, cet ordro sera execute
sous les dispositions des sections 86 et 87 du
dit statut, par un bref d'execution en la

forme ordinaire, comme pour I'execution des
jugements do cette cour, sans qu'il soit

besoin d'une assignation. The Queen City
Refninq Co. v. Calcutt, 10 R. L. 45, S. C.
1880.

28. Dans une action pour rendre execu-
toire un jugement rendu sur billet promis-
soire dans un pays Stranger, le defendeur
ne peut opposer la prescription de cinq ans.
Dunbar v. Almour, M. L. R. 3 S. C. 142, and
10 L. N. 301, 1887.

29. Une simple denegation du jugement
rendu et des faits y contenus est nulle et
non avenue, le defendeur doit proceder
centre le jugement comme la loi I'indique
pour les pieces authentiques. lb.

30. Quoique I, lection 4, du chapitre 14
du Statut do Quebec, 40 Vict., decrete quo
dans toute poursuite intentee sur un juge-
ment rendu dans une autre province du
Canada, toute defense qui aurait pu etro
faite a la pourauita originaire peut §tro plai-

dee, si le defendeur n'a pas ete originaire-
ment assign^ personnellement, ou on I'ab-

sencG d'assiguatiou perBonnelie si le defen-
deur n'a pas comparu, neanmoins, les dis-

positions de C8 statut ne peuvent etre op-
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poafes a un plaidoyer par une reponse en
droit, mais la defense faite dovra (Hre jucee
au merite, surtout lorsque le deaiandeur n'a
pas allegue dans sa declaration les causes
de la premiere action. Greme v. Brooks,
M. L. R. 4S. C. 475, ]8S8.

'

31. In an action on the exemplification of
a foreigii judgment where the Defendant
li, ?'^9i

"t^atno judgment as set up by
llaintiff has ever been legally rendered
agamst this Defendant for any cause set up
in iho declaration, nor has any judgment
been rendered against him as alleged bv
Plaintiff."— //e/rf, that the burden of proof
was on the Plaintiff to establish the identity
01 the Defendant with the person against
whom the foreign judgment had been ob-
tained. Bentley v. Stock, M. L. R. 4 S. C. 383
loo8«

32. Where the Defendant denied, not the
contents of the exemplification ofjudgment
produced, but that he was the person
against whom the judgment was obtained,
no affidavit was necessary. lb.

33. Un jugement, rendu dans la Province
d Ontario, ne sera pas declare cxecutoire
dans cette Province, s'il est constate que la
Cour dars Ontario n'avait pas jurisdiction
pour rendre ce jugement. Kerr v. Lanthier,
19R.L. 170, S.C. R. 1890.

XI. Interlocutory

34. An interlocutory judgment dismissing
a plea on an answer-in-law cannot be revised
by the Court by thefinal judgment, the onlv
remedy b-ing an appeal; and therefore
proot of such plea cannot be admitted when
the case i« being tiied on an inscription for

?J°? T^"o .^"^' bearing. Kelly v. Warren,
M. L. R. 3 S.C. 457, 1887.

XII. May be Changed Before Entry.

35. The Court, so long as the judgment
shall not have been onrof-istered, can change,
in an essential point, the judgment ori-
ginally rendered. Canada Gold Co. & Doran
9 L. N. 206, S. C. 1882.

XIII. Of Judge in Chambers.

36. Un jugement rendu, par un juge en
Ohambre, surune requ6te faitc en vertud'^s
articles 819 et 854 C. P. C, n'est pas sujet a
la revision par le tribunal. Barnard v Mol-
son, n R. L. 244, S. C, 1889.

XV. On Questions not raised in the
L/ASE.

37. Le jugement de la Cour Inferieure
porcart sur des points qui n'avaient pas ete
mia en question dans les plaidrsirios et sana
avoir et6 soumis aux parties par la Cour doit
etre cMse de ce chef. RMaume v. Bourdon,
31 L. C. J. 170, S. C. R. 1886.

'
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XVH. Power OF Court to Revoke
38. The Court has powf>r in its discretion

to revoke a judgment who.i the same has
been rendered under a mi8api)rehension of
the circumstances of the case. McGreevn v
Senical, 30 L. C. .7. 121, Q. B. 1886.

XVIII. Rendered after Death of
Parties.

39. Held, (affirming the decision of Jette,
J., M. L. R. 2, S. C. 58), that the death of
several of the Plaintiffs, during the pen-
dency of the suit, does not render a judg-
ment pronounced in their name absolutely
null

; the nullity being relative, and such
as can be invoked only by the legal repre-
sentatives of the dec(3aBed, on the ground
that their rights have been prejudiced by
the judgment. Lowrey & Mouth, M. L. R. 3
Q.B. 364, 1887.

XX. Service op

40. When a judgment orders the delivery
of certain goods within 15 days from the
rendering of the judgment, and, in default
of so uoing, to pay a specified sum of money
service of tne judgment is not necessary

;

the party condemned being put in default
by the mere lapse of the 15 days. Samuel
& Houliston, M. L. R, 1 S. C. 505, and 8 L.
N. 402S. C. 1885.

XXI. Transfer of

41. Par nos lois de procedure, le cession-
naire d'un jugement n'a pas qualite pour le
faire executor en son propre nom, mais il

pent et doit se servirdu nomde son cedant,
memo aprds le d^cds de ce dernier, (art. 547,

n ,^-cP"^
^''^'"'" ^- •^<''^' 32 L. C. J. 75, S.
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Ap^ter Desistbment.
II. Governed by Amount.
III. In Matters Concerning Sub-

stitutions.

IV. In Matters op Contracts made
IN Foreign Country.
V. In Matters of Municipal Elec-

^T^^x?'o
»ee M U N I C I PA L CORPORA-

TIONS.
VI. Of Circuit Court.
VII. Op Commissioners Court.
VIII. Op Court of Special Sessions

op Peace.
IX. Op Courts when Affected by

Special Procedure.
X. Of JirnnE ouTsiDE his District.
XI. Op Justices of the Peace.

Under Indian Act, see INDIAN
ACT.
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XII. Of Recorder's Court.
XIII. Of Superior Court.
XIV. Question of, May hi: Raised

BY Motion.
XV. Territorial, Amended, Q. 52

Vic, Cap. 28, & Q. 64 Vic, Cap. 23.

XVI. Undeu License Law.

I. AlTEB DeSISTEMENT.

42. Lorsque, apres remanation d'un bref
de sommation et su signification au defen-
deur, mais avant Ten tree de la caune en
cour, le deinandeur fait signifier an defen-
deur un retraxit de partie de la soninie re-

clamee, suffisant pour reduire cette somme
au-dessous de $100, la Cour Superieure n'a
pas de juridiction pour juger I'action qui
seia renvoyee sur un plaidoyer du defen-
deur. Sax ton v. Paradia, M. L. 11. 1 S. C.
437, et8L. N. 341, 1884.

II. Governed by Amount.

43. La competence est fixee par la de-
niande, et lea accessoires ne sont pris en
consideration pour fixer la competence en
premier ou dernier ressort quo s'ils sont
anterieurs a la deniHnde. Desmarteau v
Mireault, 17 R. L. 4, S. C. 1889.

III. In Matters Concerning Substi-
tutions.

44. C'est au tribunal du lieu oii la substi-
tution a ete ouverte et la curatelle enregis
tree, et oii resident les greves et le curateur
a la substitution qu'il uppartient de connaitre
du merite d'une requete demandant une
autorisation de vendre un immeuble subatl-
tue situe dans un autre district (Arts. 249 et
951 C. C.) Doutre Exp. 33 L. C. J. 120, S.
c. R. r%m.

IV. In Matters op Contract made
IN Foreign Country.

45. A contract of hire made in Bordeaux,
France, and containing a stipulation that in
case of diflScuity the rights of the parties
should be decided by the tribunals of Bor-
deaux, does not bind the courts here, the
question of jurisdiction being one of public
order which cannot be controlled by private
agreement. Judcy v. La Soci4t4 FranQaise
de Phosphateadu Canada, II L. N. 106, S. C.
1888.

'

V. In Municipal Matters.

46. Touto action pour le recouvrement de
taxes OU' contributions municipales doit etre
portee, soit devant la Cour Superieure, soit
devant la Cour de Circuit, suivant le mon-
tant en litige—le Code de Procedure Civile
lie contonant aucune dispositiou exceptioii-
nelle a I'^gard de ces dites taxes comme
celles qu'ils contient au sujet des taxes

.TURISDICTTON. 452

scolaires et des contributions pour la cons-
truction ot reparation dos eglises et presby-
teres. La Corporation d'Irlande Nord di-

Mitchell, 13 Q. L. K. 32, (I B. 1887.

47. La juridiction donnee par les articles
401 et)042du Code Municipal, u la Cour
de Circuit, t'l la Cour du Magistrat ou a un
juge de paix, en matiere do recouvrement
du cout df s travaux de voierie, n'est pas
exclusive de la juridiction de la Cour Supe-
rieure. lb.

48. Jurisdiction of the Superior Court is

not taken away by M. C. 100, in Hctions to
set aside a prods-verbal or resolution of a
municipal council. La Corporation du
comi6 d'Arthabaska & Patoine, 9 L. N. 82
Q. B. 1886.

49. The neglect to promulgate a by-law
does not prevent a party interested from
taking proceedings to set it aside. lb.

50. Where a county council declares a
road to be a ounty road merely for the
purpose of al olishing it, the Court will in-
terfere and overrule such abusive exercise
of power.

VI. Ok Circuit Court.

51. In an action on a promissory note
bearing interest from date, where the inter-
est accrued at the date of the institution or
service of the action, added to the principal
or balance due thereon, forms a sum exceed-
ing $200, the demand is not within the
jurisdiction of the Circuit C!ourt. Major &
McClelland, 9 L. N. 394, S. C. 1886.

VII. Op Commissioners Court.

52. Pour enlever a une cour sa juridiction,
il faut une loi expresse et formelle, et une
Cour des Commissaires creee pour une pa-
roisse conserve sa juridiction, lorsque subso-
quemment le tcrritoire de la paroisse est
erige en municipalite de village ou de ville

;

et les personnes assignees devant cntto
cour peuvent etre doerites comme etant du
dit village ou de la dite ville. Ex parte
Lemoine v. Dor^, M. L. R. 1 S. C. 446 and 8
L. N. 342, 1885.

53. Lorsqu'une partie du territoire dune
paroisse ou ostetablie une Cour des Commis-
saires, esterigee en ville, le fait de cette
incorporation en villo n'enlevepasa la Cour
sa juridiction ni sur la paroisse, ni sur la
ville. Lemieux & La Cour des Commissaires
de la Paroisse de Lonnueuil, M. L. R. 1 S. C.
497, et 8 L. N.402, 1885.

VIII. Ok Court of Special Sessions
OF THE Peace.

54. The Court of Special Sessions of the
Peace has jurisdiction over prosecutions in-

stituted by officers of the Revenue. Molson
& The Court of Special Sessions of the
Peace, & Lambe, M. L. R. 1 S. C. 264, 1885.
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IX. Op Courts when Affected bySpecial Procedure.
«^iiiuuY

55. An appeal provided by the by-laws
Of such corporation to a higher officer of the
same does not take away the jurisdiction of
the Courts, unless such appeal is expressly
provided for in the statute incorporating
such society or public body. Heffeinan .?
Walsh, 33 L. C. ,J. 46, Q. B. 1886

X. Op Judge outside his District.

86. An order in a case pending in ono
district of the province, can only bo loeallv
made by the judge resident in ihat district,
or by a judge acting as substitute for the
resident judge and exercising his functions
in the said district. An order made outside
the district by a judge exercising his func-
tions in a district other than that in which
the cause is pending is irregular and illegal.
Gadoua v. Tassi, 8 L. N. 385, S. C. 1885.

57. Such illegality may be invoked by
exception to the form. lb.

-TURY. 454

ot devant la Cour do Magistrat pour la cas-
sation de tout piocos-verbal, role, resolution
etc., neanmoins la Cour Superieure no cesso
pas d avoir juridiction en co cas, vn le con-
ti'ole qu'elle poss^de sur touto corporation
ou corps politique. Barbeau & La Corpo-
ration du Comt6 de Laprairie, M. L. R. 5 S.
C. u4, 1889.

Mot
^' ^"^^'^'"^'^ "•" *^^^^' "K Raised by

.

64. An action manifestly beyond the ju-
risdiction of the Court may be dismissed on
motion, even after plea filed. Soucis &Buchanan, 8 L. N. 37, C. C. 1885.

XV. Under License Law.

XI. Of Justices of the Peace.

58. Les juges de paix n'ont pas juridiction
pour entendre une plante ou denonciation
accusant quelqu'un de s'etre servi d'un lan-
guage msultant dans un bureau prive, quandmeme la plainte serait amendee, avant la
conviction, de fa9on a y ajouter que lo Ian-
gage msultant aurait aussi ete profer6 sur la
rue publique Mireault v. Brunei, 8 L. N
ou, ft. O. 1884.

65. Une poursuito pour contravention a
iva 101 dos Licences de Quebec de 1878"

ne peut etre entendue et jugee par tro'is
juges de paix; et surnn href de prohibition
la sentence ou conviction rendue par trois
juges de paix seraannulee et miso a neant
Beauheu v. Lebel, 8 L. N. 362, ot 14 R. L 24'
etllQ.L.R. 281, S.C.I 885.

'

66. Une poursuite pour contravention a
ha. loi des Licences de Quebec de 1878 "

ne peut etre jugee par trois juges do paix ;«t sur un bref de prohibition, la sentence ou
conviction rendue par trois juges de paix
seraannullee ArsenauU v. Corporation de
St. Charles, 13 q. L. R. 35, mse.

XII. Op Recorder's Court.

59. Des insultes adressees par quelqu'un
dans une rue publique k I'adresse d'une
personne sur le seuil de la pone de sa mai-
son est une oflFense prevue par I'Acte relatif
aux vagabonds (32-33 Vict., ch. 28), et un
Recorder a juridiction pour connaitre telle

60. Le Recorder a juridiction, dans les
poursuites en recouvrement de taxes et
il ny a pas lieu au bref do prohibition,
pour I'empecher d'entendre une cause de
cette nature. La Gie duchemin Urbain v. La
Cttide Montreal, 17 R. L. 19, S. C. 1889.

XIIL Op Superior Court.

61. LaCourSuperieure peut reviser I'ordredun juge de cette Cour, ordonnant a une
corporation de suspendre tous procedes
pour la collection de taxes, jusqu'a ce que
a vahdite d'un role faisant la base de ces
taxes soit decidee dans une cause alors

_

62. Un juge en chambre a le pouvoir de
-'iGnitci' toi ordre. io.

63. Bien que le Code Municipal (art. 100^donne un recours devant la Cour de Cu-cuit

JURY.

23

I. Application for Discharge from
67. Where persons entered on the panel

ot petty jurors, and who claim exemption by
reason of their being qualified to serve as
grand jurors, have not taken any steps to
lia,ye the list corrected in the mode pres-
cribed by 46 Vict. (Q), ch. 16, the court will
not entertain an ai)plicatian by the jurors
for exemption made for the first time at the
sittings on the Crown side. Weir et al. Exn.
9 L. N. 77, Q. B. 1886.

^

II. Fines on Jurors, Q. 51-52 Vic. Cap.

III. Law Respecting, Amended Q. mVic. Cap. 34, and Q. 54 Vic. Cap. 24.

IV. De Mediatat/e Lingu.*:.

68. Dans Ics proces pourdelit(wisc?emean-
or) comme dans ceuxpour felonio, le preve-nu a droit a un jury compose de personnea
dont moitie au moins parlent la languo do

96, Q B.'l887
^^'"" ^' ^"^""'' ^'^ ^- "' ^*-

V. Exemption op Aliens.

69. Foran, for the juror, requested his
discharge on the ground that he was an

El i
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alien, and that the light to act as a Juror
was a political privilege enjoyed by British
subjects only. The ai>plication was granted.
Exparte Jucy, a juror, 12 L. N. 15, Q. B.

1888.

JUKY ACT.

I. Is Constitutional, see ACTS OP
PARLIAMENT.

JURY .T?IAL.

I. Abandonment of Right to
II. Assignment op Facts.
III. Formalities in

IV. Judgment nonobstante.
V. Judgment on Verdict.
VI. Misdirection.
VII. Motion in Arrest of Judgment.
VIII. New Trial.
IX. Procedure in Cases of

I. Ahandonment ok Right to

70. A dSfaut par la partie qui a demands
le jury de proceder sur cetto domande, la

partie adverse a droit d'obtenir la permis-
sion d'inscrire la cause pour enquete en la

maniere ordinaire—371 C. P. C. Uno mo
tion signifiee mais non presentee a la (Jour
n'a aucun effet. McLeish v. Doxigall et aL,
M. L. R. 3 Q. B 313, 1887.

II. Assignment of Facts.

71. Held, (aflSrming the judgment oi' the
Court of Review, M. L. R., 3 vS. C. 23). The
rule contained in Art. 352 C. C. P., which
says that no trial is fixed until the facts to
bo inquired into by the jury have been as-

signed, is one to be strictly followed
; and

where a motion by Plaintiff to reform the
assignment of facts was granted after the
day for the trial was fixed, this was an ir-

regularity which the Defendants were en-
titled to urge, unless it appeared that they
had suffered no injustice by the error. But
in the persent case, the Defendants had
waived their right to object by acquiescing
in proceeding to trial, and by consenting
that a bystander should serve on the jury
when it appeared that sufficient jurors were
not present to form a jury. Mail Printing
and Publishing Co. & Canada Shipping Co.,

M. L. R. 4 Q. B, 225, and 15 R.L. 234, 1887.

72. The object of the assignment of facts
is that the jury may detei-mine all the finite

facts in dispute between the parties, and
respecting which the Court requires to be
informed, in order to decide the question of
law in issue between them. It must be so
framed as to be sufficiently comprehensive,

I

and at the same time carefully exclude any
evidence from which the jury may draw an
inference

;
and the assignment of facts in

this case conformed to this rule. McRae &,

Canadian Vacijic Ry. Co., M. L. R. 4-Q. B.
140, 1887.

III. Formalities in

73. Where the parties go to trial without
objection to the questions settled for the
jury, and without appeal from the interlocu-
tory judgment defining them, they cannot
afterwards urge the vagueness or insuffi-

ciency of the questions as ground for a new
trial. Brossard v. The Canada Life Assu-
rance Co., M. L. R. 3 S. C. 388, 1887.

74. If no objection has been made to the
judge's charge, and the charge has not been
put in writing, misdirection cannot after-

wards be invoked by either party. lb.

75. The fact that the deposition of a
witness who had been previously examined
by consent of the parties, was read to the
jury in his absence, is not ground for a new
trial where no injustice appears to have
been suffered by the party complaining. lb.

70. Where the question put to the jury
was whether a statement of the assured was
" untrue to his knowledge," and they an-
swered " untrue," the answer may be taken
to mean " untrue to his knowledge." lb.

77. Where a motion was made and grant-
ed, that the word " wilfully " should be in-

serted before the word " withheld " in one
of the questions for the jury, but the amend-
ment was not inserted in the printed list

of questions handed to the jury, the omis-
sion was held to be immaterial where it

appeared the attention of the jury was, as a
matter of fact, directed to the effect of the
amendment, and in any case the proper
recourse would have been, not by motion
for a new trial, but for an arrest of Judg-
ment, lb.

IV. Judgment non obstante.

78. In such case the Court cannot order a
judgment non obstante veredicto, unless
there is insufficiency in the allegations of
pleadings produced of record. McKay v.

Glasgow & London Ins, Co., 32 L. 0. J. 125,

S. C. R. 1888.

79. Although a motion for judgment no?t

obstante veredicto may now be made by
either party (0. C. P. 433), such motion in

any case, can be based only upon the in-

sufficiency in law of the allegations of the
other party. Laflamme & The Mail Printing
Co., M. L. R. 2 S. C. 146 ,et 'J L. N. 156 .1886.

V. Judgment on Verdict.

80. Held, reversing the judgment in Re-
view, 4 L. N. 140, that where the findings of
the jury are accepted by both parties as
favorable to their respective pretensions,
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and the Plaintiff moves toi-jn,Igmenfcon theytrdict, the Defendant may also move (brjudgment mhiB favor on the verdict noJ

420S C>C T'':^ -"tained'lf'aS;

81. When the verdict of the jurv is iinnn
matters of fact in acconlanco with the allegations of tho Plaintiff's declaration, hutagamst the evidence, tho Court cannot ron
'!er judgment in favor of the other part •jfthe allegations of tho Plaintiff are sufflcien
<n law to sustain his l.rotenHions.Tt canonly order a now trial. Mackai/ v. The Olal

VI. Misdirection.

n!^L !ffn' "°^®''Tg
">e judgment of the

25), that It IS misdirection to instruct tlm
jury tlrnt anguish of mind suffered for !«
loss of a husband may properly be ta' minto consideration by the jury in estimating
the damages which should be awarded "othe widow. Canadian Pacific li. Co v

fu CtTsST ^' ^- ^** ""'^ ^^^' ^- ^'«P- 'OS;

VII. Motion in Arrest of Judgment.
83. Tho assignment of facts submitted to

only .o the expulsion of the Plaintiff fromDefendants' trains on two dates specialh^
alleged in the declaration, but also^ to h ^being prevented from travelling on the rtraans subsequently, which, in the opinionofthe Court, was not complained of at aUm the declaration. The Verdict awardeddamages generally._//eZrf, that tho Defendants had a right to move in arrest of udg-ment, it being impossible to divide theamount and say how much the jury intended
to give for what the Plaintiff complained ofand how much for what he did not complain

VIII, New Trial.

84. In considering whether a new trialshould be granted on the ground that theverdict was rendered without evidence orcontrary to evidence, it is not enough thatthe judge who tried the case, or the judgesm the Court where the new trial is Stltor, might have come to a different conclusion from the jury, but there must be sucha preponderance of evidence/ assuSthere is evidence on both sides o go t" he

IZ' r *?.'"''!'« it unreasonable fLt Sojury should return such a verdict. Golc^Zv^ Grand^ Trunk Railway Co., In ReWew!

85. When the Defendants in a jury trialhave issued a venire facias, attended atthe Btrikmg of the panel, proceeded to trial'
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and taken their chance of a favorable ver-diet, they cannot afterwards obtain a new
trial on account of alleged defects in heassignment of facts for tho jury. MailPri^l

ll^^^Co. & Lajlamme, M. L. I aZiUVa]

80. A now trial will not be granted be-causea material uutness was absont,although
I'o was duly subp.nnaod and the properconductmoney was tondere.l him, when theparty who called him neglected to apply"wa postponement of the trial. lb.

IX. Pkocedurk in Casks ok

tl.«J'nI
•7'-°,^'-,^-P-352, which saysthat no trial is hxcd until tho facts to bemqu.rod into by tho jury have been assigned, IS one to be strictly followed, and whereamotion by Plaintiff to reform theSnment of facts was granted after the day fo"the trial was fixed, this was an irregJarUvwhich the Defendants were entitled to ur^eunless It appeared that no injustice 3'

been caused to them by the error But inthe present case, the Defendants had wai"
f—'r"*^'!' *? "^'"°'' ^'y -acquiescing inprocee<hng to trial and by consenting thata bystander should serve on the jury"Vhen
It appeared that sufficient jurors' we're „otpresent to form a jury, danada ShZpTg
9°-''-.M<^il Printing and Publishing Ĉo

l"9 ISST' • ^ ^- ^' ^^' """"^ ^« ^ N."

88. When the publisher of a libel wasserved and ordered (but by a wrong naZto appear and ho appeared in that wrongname, and, without disclosing his corTcfname, p eaded not guilty, such plea putfnissue only the fact of publication and themuendos, and tho verdict rendered by thejury cannot be set aside on the ground thatIt was founded upon evidence of what wLdone by another person. lb.

fml^- '^'ij®J."'^g«8
of the Superior Court sit-tmg in Review, may, by the final judgmentgrant the Plaintifl's motion to insfrT tb«correct name. lb.

'"^

90. Misdirection refers to matters of lawand It is not misdirection where the juXepresiding at the trial charges tho jury ti filfd£ r^°' "°Satively on a mSr of

91. It is not misdirection for the judce tocharge the jury that by law they should findthe article to have been published Sselvand maliciously, unless the Defei dantipleaded and proved the truth of it /6

JUSTICES OP THE PEACE.
I. Duties op, gee CRIMINAL LAW

diction/
^°''''''°'' ""^^ «ee JURIS.
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in. Powers of
IV. RECrSATION OF

I. Duties op,

92. Dea juges do paix eaisis d'uno causo
sommaire mue < levant eux, on vertu des
dispositions du codo municipal, et 'lui ont
perdu lo dossier cle la cause, doivcnt, dans
un d^lai raisonnable, rayor la cause du djli-

bere, et avertir les parties interessees, pour
leur peraiettre d'adopter tel recours qu'elles

jujjeront necessairo. La Corporation de
L'Isle Bizard & Tripaiiier, 18 R. L. 156, S.

C. 1889.

93. L'avertissement, de la part du maire
d'une paroisso, partio inteross^e au proces

mu devant les dits juges do paix, accompa
gnee de la doinande I'aite par le secretaire-

tresorier de ia paroisae, et par le procureur
charge du proces ainsi mu, constituent une
niise en demeure sufBsanto pour donner
ouverturo a une requete pour mandamus, et

cotte re<iueto sora accordee, si les juges

do paix, interroges sous serment, declarent
qu'ils etaient prets a rendre un jugement
dans la cause, et attendaiont une notifica-

tion d'avoir a ce faire, apres avoir plaide a

la requSte libellee que la perte du dossier

les empechait do rendre aucun jugement.
lb.

94. En vertu de I'acte des chemins de for

de la Puissance ainsi qu'en vertu de I'acte

des chemins de fer de la province do Que-
bec de 1880, un juge de paix a juridiction

a entendre et decider une plainte faite par
une corporation municipale contre una
compagnio do chemin do fer (incorporee

par un statut de la province de Quebec,
quoiqu'elle soit regie par I'acte des chemins
de la Puissance, en vertu de la s. 6. du ch.

24 des 8t. du Canada de 1883, 46 V., vu
qu'elle croise le chemin de fer Intercolo-
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nial.) pour avoir obstruS un chemin public.

La Corporation de St. Joseph v. La compa-
gnie de chemin de fer Quebec Central, 14 R.
L. 54, et 11 Q. L. R. 193, Q. R. 1885.

III. Powers op

95. Sous la Boussoction 2 de la section 8

du chapitre 157 des Statuts Revises du
Canada, les jugos de paix peuvent condam-
ner I'accus^ a un emprisonnement aux tra-

vaux forces, et k une amende n'excedant
pas 150, et il dSfaut du paicment de cette

amende, 4 un emprisonnement additionnel.

Longtin in re, 18 R. L. 328, S. C. 1889.

IV. Recuhation of

96. Les dispositions du Code de Procedure
Civile indiquant la maniere de recuser les

Juges ne s'appliquent pas aux juges de paix,

contre lesquols il n'y a aucune loi qui rdgle

leur recusation. Morier v. Lotipret, 8 Jj. N.
411, S.C. 1885.

97. La recusation des juges do paix ne
pout etre obtcnue qu'en amenant la cause
sous la juridiction de la Cour Sup6rieuro par
un bref de certiorari ou par un bref de
prohibition, lb.

98. Pour que la recusation soit obtenue il

faut faire la preuve par fecrit des faits de
recusation reproches, la preuve par timoins
n'etant pas admise ; et I'aflBdavit de cir-

Constances dans un certiorari n'est paa une
preuve suffisante. lb.

JUSTIFICATION.

I. For Libel,
SLANDER.

see LIBEL AND
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KNOWLEDGE.

I. Acquired in one Capacity is Know-
ledge Imputable to Another, sec

INSOLVENCY, Imputation of Pay-
ments.

II. Presumption of, to Void Con-
tract, see CONTRACTS In Fraud of
Creditors.



SUMMARY OF TITLES. ( (/

LABOR
LAND...

483

463

463

483

463

Page
483

463LAND SURVEYORS. ... 4f«
LANDS ^
LANGUAGE
LARCENY
LAW
LAWS .......['.'. _LAWYERS' LETTERS ..'. Ifu
LEASE ; ^
LEGACIES 4g5
LEGISLATIVE ASSEMBLY 470
LEGISLATURE '

470
LEGISLATIVE AUTHORITY

. 470LE MORT SAISIT LE VIF 473
LESSOR AND LESSEE. ... 473LEVEL CROSSINGS "

437
LETTERS PATENT 407
i^iBEL

:;;;;;:: ^

LICENSE LAW.
LICITATION

. .

.

LIEN

Page
503

507

LIENDE DROIT.....' T,
LIFE INSURANCE rm
LIQUIDATION
LIQUIDATORS....
LIQUOR
LITIGIOUS RIGHTS. '.'.'.'. '^
LITISPENDANCE..
LIVRES
LOANS '.',""

LOCATEUR AND LOCATAIRES _„
LOCOMOTIVES

509LODGING HOUSE KEEPERS
.'

" '

"

509LOUAGE D'OUVRAGE " qin
LOYER

l"^
LUNATIC ASYLUMS .[[ 510

508

508

508

508

508

509

509



liill

463 T.AWS. LEASE. 464

''i

! t

LAHOU.

I. Power op Benkkit Ho( ietieh to
Heoulate, nee BENEFIT HO(3IKTIE8.

LAND.

I. Belonoino to Crown, not Sub-
ject TO Taxation Thouuh A(TItam,y
IN THE Occupation of Anothep «ee
TAXES.

II. Olearino op, Q. 51-52 Vic, Cap. 15.

III. Survey of, Q. 52 Vic Cap. 41.

LAND SURVEYORS.

I. Act Respecting, Q. 52 Vic. Cap. 41.

LANDS.

I. Taken for Cemeteries, Q. 53 Vic,
Cap. 44.

II. Taken for Railways, Q. 53 Vic,
Cap. 54.

LANGUAGE.

I. Parties or Witnesses may Speak
English ok French at their Option.

1. The partie.s in pleading or testifying,

and witnesses in giving their evidence, have
the right to use either the English or the
French language. Lani/zni v. Madore, 10 L.

N. 203, C. C. 1887.

LARCENY—scf? CRIMINAL LAW

LAW.

1. Which Governs Contracts.

2. A bond in favor of a foreign insurance
Co. which is signed in this province, is to l)e

interpreted according to the law of the
province. Vennor <k The Life Association

of Scotland, 30 L. C. J. 303, (-1 B. 1886.

AWS.

I. OONi-Ln I I'

II. Personal
CIVIL STATUS.

«ee FKKSORIPTION.
see CIVIL RIGHTS,

LAWYERS' LETTERS
ADVOCATES.

See

LEASE.

I. Action in Rescission op
II. Emphyteutic
III. Op Movables
IV. Op Shipping Berth, see LESSOR

AND LESSEE.
V. Termination of

I. Action in Kescision of

3. A judgment in an action on a lease the
annual rent of which is over $100, is appeal-
able, although the arrears of rent claimed is

only f41, and the evidence was not taken
in writing. Mathews & Martin, 13 R. L.

517, S. C. R. 1869.

II. Emphytheotique.

4. Un bail ordinaire peut fitre pour plus
de neuf ans, sans constituer un bail emphy-
th^otique. North Western Telegraph Co. &
Montreal Telegraph Co., 17 R. L. 203, S. C.
1889. (I)

5. Lc bail d'un immeuble fait pour dix
ans, moyonnant une rente annuelle, et la
charge par le preneur d'y faire des am61io-
rations, est un bail emphyteotique. Fraser
& Brnw'tte, 19 R. L. 306, Q. B. 1890.

III. Ok Movables.

6. Un bail de meubles pour une certaine
somme repr^sentant leur valeur, avec la

condition (jue lorsque la somiue stipulSe sera
pay6e, os meubles seront lu propri6t6 du
locatai 0, est parfaitement ref,'ulier et cons-
titue 1 len un louage et non pas une vente.
May v. Fournier, M. L. R. 1 S. C. 389, et 8
L. N. 330, 1885.

V. Termination of

7. Le bail d'une ferme ou d'un fonda rural,

sans mention de terme prefix, est cense
6tre fait j )ur la duree necossaire pour per
mettre au fermier de recueillir lea fruits de
I'immeuble. Mongeau v. Robert, 10 L. N
290, S. C. 1887.

8. Dans respece le defendeur a lou6 la
fenne de la demanderease a une 6poque ofi

les travaux de labours avaient ete faits et
lorsqu'il ne restait que la semence a depo-
ser et les travaux de recolte a faire

; ayant
recueilli cette recolte dans le cours de I'an-

nee du bail, et avis de conge ayant 6te donne
en temps utile, le bail a expire k la fin de
cette annee. lb.

9. Held, (following McLaren v. Kirkwood,
2."! L. G. T. 107), that tlif. prnvisir-.r.s .-.f Art.

1663 C. C. do not apply to sales of immov-

(1) Confirmed in appeal.
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ablM by the sherifi', and consequontiy,
that a lessee of immovable property sold at
sheriff's sale is liable to cxpulMion by tho
adjudinataire before the oxniratioii of his
lease. Mowry v. liowen, and Mown/, udju-
dicatairo, in Review, M. 1,. I{. 3 S.'c.. 417
1884. '

'

10. .Such oxpulHion may be cfFccted by
summary petition lor a writ of iiossession. lb.

11. In tho present case, tho adjudica-
tion having taken place prior to the 1st
of P'ebruaiy, and tlio consent or non-consent
of the lessor having ceased to liavo any
effect, the question of tacit reconduction
could not arise. lb.

12. Un bail fait pour unmontant do loyer
d6tormin6, lequel loyer dovait commencer
A, courir aprc^s le paioment du premier ins-
tallemont d'une croance du preneur contro
le bailleur, se terminora, lorsque le montant

I

du loyer, pour le temps de la jouissanee du
'

locBtaire, sera suftisant pour 6teindre la
crianco du locataire. Gijf'ord v. Harvey, 15
R.L. 323, Q.B. 1887.

LEGACIES.
I. Accretion in Matters op
n. Compensation of
III. Oonditionai
IV. Delivery (

V. Duties (li Legatees
VI. FORPEITUHK OK
VII. INTEREST ON
VIII. POWKRS OP LEOATEES.
IX. RK' .)( ATION OP
X. Rights op Legatees.
XI. Sale op OB,fECT Bequeathed.
XII. To Married Women.
XIII. Transmission op
XIV. When Open.

I. Accretion in Matters op

13. Accretion in matters of legacy takes
place according to the ^vish of the testator
as manifested in his will, as a consequence
o^ .ae power to dispose of property by will
Article 868, C. C. does not confer the right
to establish accretion, but merely defines
the cases in which the testator is presumed
to have intended that it should take place

cTsSS
'

"*'• V- Glouiier, 14 Q. L. R. 1 15. s!

II. Cannot be Compensated by aDebt due to the Succession by thpLegatee, see COMPENSATION.

III. Conditional

14. Dans I'esp^ce i! a-.^gif, .-i'„n legseondi-
tionnel

;
partant, la dite charge n'est pas

suspensive du legs lui-meme qui doit etre
considers comme pur et simple k partir du

il6c^s du tentateur. Browne v. Browne, 30
L. C. .J. 264, .S. C. R. 1886.

IV. DEr.IVKHY op

1.5. La proprifete d'une chose certaine ot
doterminee, K'-gufo a titre particulier pause
directomeiit du te.stateur au legataire par-
ticulier, ot le l%itaire iinivorsel non plus
quo le curatoir A la succossion <U-clar6e
vacante n'oiit aucun droit sur cetto chose,
La Banque d'Hochelaga & Rocker, 18 R. L.
;{49, S. C. 1889.

It). La 8ej)aratlon do patrimoines consti-
tue un privilt^ge sur tous les biens du d6-
funt, mais n'a pas I'off'et d'empocher le
legataire universol non plus que le legataire
particulier d'une chose certaine et d^termi-
nee d'etre mis en possession du legs. Ih.

17. L'exercice do ce privilege doit se faire
de la mome mani^re que l'exercice de tons
los privileges reconnus par notre droit. lb.

V. Duties ok Legatees.

18. Le legataire particulier n'est pas t^tnu,
onvers le legataire universel, de faire rap-
port des donations entrevifs qui lui aiiraient
et6 faitos par le de cujus. Lyman & ilolden,
18 R. L. 4, S. C. 1889.

" '

VI. FoRPEITURE OP

1 9. On the 4th A pril, 1 8S2, James Coughlin,
senior, by notarial will, duly enregistered,
inade the following bequest: " Fifthly, as to
all and singular, tho remainder and residue
of all my property, movable and immovable,
ot whatever kmd or nature the same may
be, and in whatever place the same may be
situated, I do give and bequeath the use,
proht, and full enjoyment of the same (la
jou issanre el imnfruit) untomy said daughter,
Bridget (Joughlin, (the Plaintiff'), so that she
may enjoy tlie same during her natural
lifetime, f -i, ;ifter the day of her death, all
the said property then to return, and I
bequeath the same, to James Coughlin, my
grandson the Defendant), now living with
mo, to dispose of the same, after the decease
of my said daughter, Bridget Coughlin, his
aunt, on the e-.prens condition that he shall
and will continue remaining with my said
daughter, Bridget Coughlin, his aunt, and
work under her directions for their benefit

:

but, if the said James Coughlin does not so
stop with my said daughter, Bridget Cough-
lin, and leaves her residence, tli.-n my said
daughter Bridget Coughlin, may use and
dispose of all my said property for her own
benefit." The testator died shortly after
the execution of this will. About a year
after the death of the testator, tho Defend-
ant abandoned the country, leaving his
aunt, and has continually since that time
resided in Ontario. It was proved, by affi-
davits, that process could not be served
upon him in Ontario, he having no domicile
in that province, and being, at the time,

I! .

t< II
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I 'I

engaged in lumbering on the upper Ottawa.—Held, that, under the circumstances, the
Defendant could be summoned under art.
68 of the Code of Civil Procedure, by adver-
tisements in newspapers. Couqhlin v
CoughUn, 9 L. N. 266, S. C. 1886.

20. The failure to comply with the express
condition of residence with the Plaintiff and
of working under her direction, entailed a
forfeiture, by the Defendant, of the bequest
of the reversionary ownership of the tes-
tator's property. lb.

^ 21. Tl« ippropriate remedy is an action
en d£ah6....^e de legs, forfeiture of the legacy.

VII. Interest on

22. Les heritiers ont droit aux interets
que produisent les legs particuliers tant
qu'ils n'ont pas eteacquittes par I'executeur
testamentaire. Mayer et al. v. L&>eill4, M.
L. R. 3 S. C. 190, et 10. L N. 371, 1887.

VIII. Powers of Legatee.

23. A testator by his will bequeathed to
his wife an annuity to be paid to her during
her life-time, and directed that she should
have the power to dispose of the capital of
said annuity by will in such manner as she
might see fit, but in default of such dispo
sition he directed that this capital should
be divided between his three children in
equal shares, with representation in favor
of their children. The testator's wife sur-
vived him, and subsequently died leaving
a will, in which, after a number of special
legacies, but without any mention of the
capital of her said annuity, she bequeathed
the rest and residue of her estate to her
daughter for one-half and to the children of
one of her sons, for the other half _ Held,
That by this universal residuary legacy the
testatrix had eftectually exercised the
power of appointment conferred on her by
her husband's will over the capital of said
annuity, and that the children of one of
the sons of the testator, who were not in-
cluded in such residuary legacy, had no
claim on the capital of said annuity. Gemley
v.Loio, M. L. R. 2 S. C. 31 1, and 9 L. N. 390,
1886.

24. Payments made by universal legateesm their quality of such are legal. Bruce v.
Howat, 33 L. C. J. 10, Q. B. 1888.

IX. Revocation of

25. Under the law prior to the Code, the
alienation of the object bequeathed necessi-
tate urgente did not carry a revocation of
the legacy

; and when a testator exchanged
a property that ho had previously be-
queathed by his will, even not ex necessitate
but cum animo mutandi, the legacy was not
revoked, .^lit the property rocoivod in ex-
change passed to the legatee. Jones &
Fraaer, 12 Q. L. R. 327, Su. Ct. 1886.

26. The judgment of the Chief Justice
(Sir W. C. Meredith) holding that such
alienation had not the effect of defeating
the legacy, was final, as it was not appealed
from it was a res Judicata and the Superior
Court had no authority to hear the question
anew. lb.

27. The Appellant's mother having re-
nounced the succession of her father, the
Appellant who claims in his capacity of her
universal legatee, and who has accepted his
grandfather's legacy, is now debarred from
the right of assailing such legacy. The
partage of 1839, assented to by the Appel-
lant's mother and ratified since by the
Appellant who received moneys under its
provisions, cannot now be repudiated, and
the Appellant cannot claim more than
his mother was entitled to under the said
partage. Ih.

28. Though, when a testator pays debts
which, by his will, he had obliged certain of
his legatees to pay, he is presumed to have
discharged these legatees from the obliga-
tion to pay them—this point did not pro-
perly arise in this case. lb.

X. Rights of Legatees.

29. Les legataires a titre universel d'un
legs particulier a eux fait, a la condition
qu'ils renonceraient a leurs droits dans la suc-
cession, ne sont pas tenus des impensea faites
durant la communaute de biens de leurs au-
teurs, sur des immeubles propres a I'un des
epoux. Et, lorsque tels legataires se sont
soumis a la condition imposee, ils ont droit
au legs qui leur a ete fait et peuvent obliger
tous les executeurs testamentaires a leur
donner une reddition de compte de ce legs
en entier. TacU v. Tachi, 14 R. L. 257, Q.
B. 1886.

'^

30. Un legs fait dans les termes suivants :

" Je donne a E une somme de $500 4 lui
etre payee une anneo apr6s le dcces de ma
dite epouae, ou une annee apres son convol
en secondes noces

; quant a la jouissance
de la dite sommo je la donne a ma
dite epouse tant qu'elle gardera viduite,"
n'est ni a termo, ni conditionnel, mais est
un legs absolu a B sujet ar dit usufruit

;

de sorte que la renonciation de I'usufruitie-
re a son usufruit donne a E le droit de tou-
cher et de jouir de son legs immediatement.
St. Aubin v. Lacombe, M. L. R, 2 S. C. 110,
et 9 L. N. 123, 1886.

31. Un legs d'une somme d'argont fait a
une peraonne en propriete et k une autre en
usufruit, donne a I'usufruitidre le droit de
toucher la somme legu6e et de la faire fruc-
tifier a sa guise pendant la duree de son
usufruit. lb.

32. L'interet sur ce legs ne coure que de
la demande en justice. lb.

33. Un testateur iegue a chacune de aes
trois filles deux lieuea de front aur deux
lieues de profondeur A prendre dans les

J
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soignouries do 'I emiscouata et Madawaska
a partii- du cliemiii du portage, ot, " lo res-
tanfc"dosditoHsoi>;tioi:nes a deux do sos
IS, ileclamnt (|uo los hions lugues aux tiois
(lUea soront exempts du paioment dos dot-
ies qii il laissera lors <lo «on decos, puis il
lait d'autres lo,fi;s particuli(!rs, et la balance
de 8a suoccssion reste ab intcHtat. Phi.s tard i

(ctcetait avaiit uotro Co Jo Civili il vend'
ex necemlatc im/cnic les doux soigueuries :

pour .tl.),(_)0(), puis paio ses dettos au moii- i

tant do A.vlUt). Ensono qu'a sa mort, il
ne resto siir lo iirix de vente des deux sei-
gneunos quo £',),(iOO, qm sont maintenant
(tovant la Cour pourCtre distribues—J«,/^
''"°

L^nri^^
""°',"° pouvent pren.lre dans

ces .t'J,G(X) que lour part proportionnolle
dans coniontant, et non la part (lu'elles au-
raient droit d'avoir dans les £15,(100, atton
du que pour laire contribuer les deux gar-
gons, qui ne sont que legataires particuliers,
a lour rembourser lour part dans los £5,400emp oyes par lo testateur au^ paioment do
sesdottes, on snpposant que los lilies au-
raiont droit a co romboursomont, il laudrait
au prealabledemontrer(iue la succession ab
intes/at ne pout los rembourser. Fraser &
luuliot, 13 q. L. R. 3G9, S. C. K. 18S7.

n^^'^i-n^J.nn""''®/''', I"''''''*S'' f"'^ en 1858, de
ces £9,bOO, entro les cinq legataires do ces
seigneunos et oii I'opposunto (uno des fillosdu testatour), alors mineure, y etait ropre-
sentoopar son tuteur, ne pourra plus Otro
attaque par ooilo-ci, si elle I'a ratitie en s'v
conformant pendant plus de trento ans
apres otre deyenue majeure. Fraser &
louhot, 13 (i. L. K. 309, S. C. K. 1887.

XI. Sale of Object Bequeathed.

35. The sale of the object l)e(iuea^,hed
nnder pressure of urgent necessity did not,
prior to the Code, imi)ly an intention to re-
voke the lagaoy. Fraser & Jones, 8 L. N.
178, Q. B. 1885.

'
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XIV. When Open,

38. Danslocasdo legs a des enfants a
naitre d une porsonne noinmao et designoo
avecle droit do toucher aux sommes liMruoes
lors do lour age de majoiito, lo promiel- dos
ontants nos de la porsonne ainsi noinmeo. a
droit, a son ago do in^jorito, do toucher sa
part do 1 heritage, sans attondro quo tous
es en ants a naitre soient nos

; dans co cas.
les oniants a naitre lois <lu decos du testa'
tour n(! poiirraient utrc (lu'appeles do subs-
titution dont les entant-i nes soraiont groves
envers oux, ot lo grove do substitution a
tou)ours droit d'Otro nii-i on possession des
b.ens «ub,stit,ues Desjardins v. liellerose,
M. L. J{. 5 S. C. 91, 1889.

LEO ISLATIVE ASSEMIJL Y

.

MEN^r;"'"
°''' ''" '"^^^^ ^^ PARLTA-

AUTHORITY.''"'
'"' i^BGISLATIVE

LEGISLATURE.

I. Powers op, see LEfUsr.ATTVi.^
AUTHORITY. J^i-uitaLAriVE

XII. To Marbied Woman.

3G. Tho condition annexed to a bequest
of money to a married woman, that it shall
not be aubjocted to tho control of her hus-
band, and shall bo for aliment, and not sub-
ject to seizure, is valid, and an action by the
lusband in rospoct of such money will not
be maintained. Mlnto v. Foster ct al M
L. K. 1 S. C. 472, and 8 L. N. 348, 1885 '

XIII. Transmissible Though
FENDED FOR A TiME.

Sus-

37. Un legs d'uno rente annuelle .lont la
nioitie seulement est payable pendant la
minorite du logatairo, ot dont rautremoitie
( oit otre capjtalisfio et payee, avec lo total
i[o.]n rnnte, k i';-gc du majorite du l6gatairo,
est un legsa tormo et un droit acciuis trans-
luissiblo aux heritiers. (C. C. art Wn
PrescoU v. ThibeanU, 8 L ^f. 99, S 6 1885

LEGISLATIVE AUTflOKITY.
I. Division of

In Matters of Bankruptci/.
In Matters of Licenses.
In Matters of miisances.
In Matters of Railwmjs.
In Matters of Riveo-s.

In Matters of Taxes.
In Sanitari/ Matters.

I. Division op

39. In Matters of Bankniptai. — Thepower to legislate on bankruptcy and insolvency comprises legislation not only for idischarge of the debtor from his contractsbut also lor the distribution of his estateamong his creditors, either with or withouta discharge from his liabilities. DuporUy.

H l' N.t2.rS c! Ika
'*"" '''""^'•^'"^''

40. The legislative authority of the P.-irlia-mentof Canada extends to laws providi '.
for the distribution cf the prope I'ty of msolvent debtors withoufc a di=phar-e fm n
\'';:'!' ™"^racts, and < The VVhui,;,''^

he distribution of tho assets of insolven
tiading companies, is ooiistitutimal Ih
25
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41. Ill Matters of Licenses.— (Confirming
th^.jiulgment of l.oranger, J.) The power
of the Dominion PirUaiuent to legislate as
to the regulation of trade and commerce
does not prevent the local legiglatui'e from
passing an Act obliging a brewer to tare out
a local licence permitting him to soil beer
or ale manufactured by him, whetiier he
sells such beer at his brewery, or elsewhere,
by a person paid by a commission ou the
sales ; and therefore the Quebec License
Act, 41 Vict. ch. 3, is constitutional. Molson
el a^, App.,& Lambe, Resp., JI. L. R. 2 Q. B.
381, and 10 L. N. 40, 1886.

42. Sous les dispositions de la section 1

,

du chapitre 4 des Statuts do Quebec, de 1879,
42-43 Victox-ia, intitule: "Acte cc 'ernant
la fermeture des auberges le dimanciio et a
certaines heures les autres jours," une action
penale fut intentee contre Podin, lo 28
Janvier 1880, au uom de la corporation de
Quebec, devant la C^ur du Recorder de la

cite de Quebec, alleguant qie, " dimanche,
18me jour de janvior 1880, le dit defendeur
n'a pas ferine, durant toute la jouraee, la

maison ou le batiment dans lequel il vend
ou fait vendre ou permet qu'il soit vendu
des liqueurs spiritueuses en detail, en (juan-
tite nioindre de trois demiards a la fois, la

dite maison ou batiment situe, etc." Poulin
fut condamne k payer une amende de $40
et$I.f)5 de frais. Un bref de prohibition
emana ensuite pour faire reviser la convic-
tion par la Cour Superieui'e, et sur le merite
ce bref do prohibition fut casse et annule.

—

JugS, que les disposition . du statut provin-
cial, 42-43 Victoiia, chapitre 4, ordonnant la

fermeture, lo dimanche, et chaque jour,
entre onze heures du soir et cinq heures du
matin, des maisons oii des liqueurs spiri-

tueuses soat Vendues, sont des reglements
de police dans les attributions de la legisla-

ture de la province de Quebec, et, comnie
la plainte etait claireuient dans les termes
du statut, le Recorder ne pouvait etre ar-
rete par un bref de pro.abition. (1) Poulin
& La Corporation de Qm'bec, 18 R. L. 480,
Su. Ct. 1884.

43. In Matters of Nuisances.—While the
local legislatures have nojurisdiction to deal
with an indictable misdemeanor, that being
a matter ofcriminal law assigned exclusively
to the Parliament of Canadi,—they have
author'ty to legislate for the prohibition of
things hurtful to public health not matter
for indictment at common law, such as fact-
ory chimneys " sending iorth smoke in such
quantity as to be a nuisance." The local
legislaturrs possess this power as coming
under " n.unicipal institution- /' under B.
N. A. Act, 8. 92, No. 8

; and the fact that a
term of the criminal law ('•' nuisance ") is

used in a local Act to characterize an offence
within the jurisdiction of tho local legislature
docs not make the Qu-dctment ultra vires, so

(1) The Court bciug equally divided the Appeal
woB di(<mi8!sed.

long as the offence ii not per se an indict-
able offrfnce under the criminal law. Pillow
ct- Cilii of Montreal, M. L. R. 1 Q. B. 401,
and 30 I.. C. J. 1, '-l B. 1885.

44. Ill Saailary Matters "^je^i (jueitions
d'hygiene et le contnMe des hopitaiix autres
quo ceux de marine, sontdu ressort exclmif
de la I/^gi^latui'o Provinciale, et le chap. 38
de-i S. R. C. n'a pa? ete ahroge par le Statut
Federal, 31 Vict, chap. 03. Holland Exp.
for mandamus, 15 R. L. 200, S. C. 1885.

45. Toute legislation sur la sante publijue
dan-? chaque province, a I'exception des
etablissements des quarantaines et iles ho-
pitauic de marine, tombe dans les attribu-
tions legislatives de chaque province. Et le

Parlement de la Puissance n'avait aucun
pouvoir de rappelerles dispositions du chap.
38 des Statuts R. B. C, et ses dispositions ne
sont pas abrogees par le Statut du Canada
de 1868,31 Vict., chsp. 03, sect. 15, et elles

etaient encore en force, le 4 septembre
1885, date de la jjroclamation du lieutenant-
gouverneur de la province, declarant cet
acte en force, ot nommant un bureau cen-
tral de sante. Rinfret v. Pope, 14 R. L.

005, Q. B. 1880.

40. In Matters of Railways.—The Domi-
nion Railway Act has not the effect of
abrogating the provisions of the Quebec
Railway Act with respect to the local rail-

ways to which the Dominion Act applies.

Corporation of St. Joseph & Queliec Central
Ry. Co., II Q.' L. R. 193, Q.B. 1885.

47. In Matters of Rivers La clause do
I'acte do la legislature provinciale etendant
les limites de la corporation de la viile de
St. Jean justju'au milieu tie la riviere Riche-
lieu, n'est point inconstitutionnelle et ultra
vires, bien que cette riviere soit navigable
et soit comme tel sous le controle exclusif
du gouvernement federal ; et le pont bati
sur la riviere Richelieu par la Cie do die-
min de for Stanstead, Shefford et Chambly
est sujet a etre taxe pour les fins muni-
cipales par la corporation de St. Jean, dans
toute sa partie s'etendant jusqu'au milieu
du centre du Richelieu. Central Vermont
Ry. Co. & Corporation of Townof St. Johns,
13 R. L. 343, S. C. 1885.

48. In Matters of Taxes The Local
Legislature of the Province of (Quebec has
not the rigli to pass a statute, imposing a
revenue tax upon licenses, for the storing
of explosives, but, section 170of thetiuebec
License Act of 1878 imposing a penalty of
$500 upon persons keeping a powder maga-
zine without license is not ultra vires, and
such penalty may be recovered from persons
storing explosives without license. Hamil-
ton Powder Co., & Lambe, 30 L. C. J. 13

Q.B. 1885.

49. The Statute of Quebec, 45 Vict., chap.
22, entitled an Act to impose certain direct
taxes on certain commercial corporations,
is within the competence of the Quebec Le-
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rope, 14 R. L.

de^?sif A*v-\'^- '^P'-'^^inco tie Quebec
" A^ff '

^'^'^'•'''' chapitre 22, intitule
;Acte pour impoaer certaincs t^xes direo-

los "'nLf '""?f
"^'Por-'tions commei-cia-

Co. y.Lambe, 13 R. L. 68, Q. B. 1885.

,„i^ v.
'^'''®

^^'^^ general rule in determiningwhe her a tax is direct or indirect is to lookto the tinie ol payment : if at that time the

U nT • '"ri^^^^-r
«f the taxis uncerta.n, \t

),« 9n
,"'°';* **''-''*'°" ^^'""» *e meaning ofthe 2nd subsection of Sect. 92 B.N A \ct

bv M,"!
p"'^-^ incidence of the tax imposedby the Provincial Ant 44 Vict. (Q.. c. 9, being

under Th/J
"'" ''"'^ of paylnent, it fallf

"ion tZ 'i^.r"""*';?"
"* ''^^^"•^"t taxa.

52. TJ>, Act imposing the tax does not
I o the administration of ju.stioe in the

i/i''!:1,r^M^'i"'
meaning of sub.sect, 14"' "-•

, 92, B. N. A. Ac(. lb.

iuilifi
J?^ ^""^ imposing the tax cannot bejustihed under Sect. 05, B. N. A. Act. lb.

LE MORT SAISIT LE VIF.

LESSOR AND LESSEE.

I. Action pab droit de suite.
II. Action under Act.

M "eS.^"''"'''''
°^ I>E8TINATION OP PRE

livIr.^'*'"'^^^^
^°" Failure to De

V. Demand op Payment op Rent.
VI. iiXCEPTION DBCUNATOIRE.
VII. Improvements.
VIII. Jurisdiction.
IX. Liability op Lessee.
X. Lease op Shipping Berth.
XI. Liability op Landlord.
XII. Payment op Taxes.
XIII. pRiviLEOK OP Lessor.
XIV. Proop op Verbal Lease.
XV. Repairs.
XVI. Rights op Lessee.
XVII. Rights oi Lks.sor.
XVIII. Sub-Lease.
XIX. Termination op
XX. Uninhabitable Premises,

i
sJiTe""''''

'"'''' SEIZURE par DROIT DE

'faite dl!T° par droit de suite doit etreaite dans es huit jours (,ui suivent le

null ;i t ''"^,^'"' P^"'"''* ^" -iemander la

C C 188f?" • ^'"""'''•<^' '-^ « J- 653,

55. Si un locataire quitte les lieux et on-levo .es meubles avant I'e^piration du baUuna samie-gagerie par droit de suite pourraeinane:- pour la balance du loyer tannchu

ne. le d-T""',''
'^j'^g^ment po'urra co.uW

echu, et (juant au loyer ,i ooheoir au fur et •[mesure qu il deviendra du et ecli ,, et la

ugemenf" i'"'""^ 'T?}^^^ ^x&<^ni\on du

26!;c.a ,88™"''' ''''''"''' '' ^- ^•^-

56. Dans una cause de cette mtnPA i«
montant des frais sera dete uinT pLr lemontant du loyer tmt echu quYt ec looiret non par le montant du loynr echu aumoment de Taction. lb.

TI, Action uisder Act,

57, Les poursuites sommairerj entre loca

rln pt I ,
'^^ ^"''^ ^'^'1 et 887 etsuivantsdu Code de Procedure, ne peuvent etm

tlTLr\ '' •'l^-r'-n'exdusif c :oyeis du3
;

la jundiction qu'exercent leaCours Superieure et de Circuit, en vertu deces dispositions de la loi, est s^eciale et ex!cept.onnelle et c'est par une exception decU-nato.re et non par une exception a la formeque le defendeur doit attaquer I'assUnZnpour repoudreaune demande pou?Toyer^^i S!t
" ''''""''"'''' ^- ^

'^-

58. Une demande, seuioment pour lover

riie ne ^Y'"'''^'^'''' d'uCsS
gageiie, ne tombe pas sous les disposition,
sj,eo.ales etab ies par les arts. 887 ef899 du

a 1885.'
'^'"''"^^ * ^'"•««<> 9 '- N, GO, C.

59. La Goiir, siegeant en vertu de cesarticles dans ce cas, se declarera ex Moncompetente m me k juger une, excei, fnna la forme se i'laignain\le W.A onseulement sansin.oquer le defaut de j n"

CO. Masse & Co. sub-let to Respondent

S'^r/,""^^, ''f''
"^y "-m C or aease and they also leased sui: Iry movablesherein for a certain sum payal,lein ulo t?^ly instalments, the Respondent also ^0001mg .able for the rent payable to tie mo

e':^U''T~v";/-.tho£sr^
instahneiUs-the'Hjhtt';^:^^trtl;:^ea::
was stipulated. Masse & Co .i.an^e.Tedtheir rights to the Appellant, .vhoKglan action to resiliate the loa.e on 'he grS

%

'.»*^j*L.«J
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of default to meet the instalmentti. Tlie
proceodiiia!< were under the special proce-
dure pro. led by C. C. P., 887 etseq Held,
(reversin.-: the judgment of the Suporior
Court, M. L. K. 3 S. C. 197), that the Appel-
lant having the right to resiliate for default,
the action was improperly dismissed on a
declinatory exception. That, in any case,
the Superior Court having jurisdiction, the
objection to the summary procedure was
matter to bo pleaded by exception to the
form, and not by declinatory excejttion.
Lusii/nan & Rielle, M. L. K. 4 Q. B. 264, am'
32L. C. J. 32r Q. B. 1888.

61. Depuis la mise en force du Code de
Procedure Civile, toutes les actions resultant
dcs rapports entre locateur et locatairo
peuvent etre intentees et jugees sous les
dispositions des articles 887 et suivants C.
P. C. Cie du Tel. dn N. 0. v. Cie du Tel. de
Montreal, 17 R. L. 203, 8. C. 1889.

III. Change of Destination op Pre-
mises.

62. Un locatairo qui loue une maison pour
I'occuper et qui loccupe partie comme ma-
gasin et partio comme residence privee, n'en
change pas la destination en contravention
a I'article 1G24 C. C. en sous-louant la partie
qu'ii occupait comme residence privee a un
rlub de jeunes gens (jui se reunissent dans
cette maison le soir pour discuter, fumer et
s'y amuser (29 J. p. 327.) Black v. Dorval
14 R. L. 127, and 29 L. C. J. 326, Q. B. 1885.

63. Le fait de former ime boutique de
boucher pendant un certain temps ne cons-
titue pas un chaugement do I'etat des pre-
misses louees, &i lors du bail les premisses
en question n'avaient pas une clientele qui
leur appartenait. Latreillc & Charpentier,
29 L. a J, 233, C. C. 1885.

IV. Damages for Failure to Deli-
ver Premises at Time Fixed.

65. Le locataire qui prefere mettre fin au
bail que d'attendre que les premisses louees,
et qui auraient du lui etro livreesa une date
fixe, soient terminees, n'a droit qu'auxdom-
mages qu'il a pu souffrir, pour pertes subies,
par suite de preparatifs pour instiJlation, et
par la privation des lieuxqui faisaient I'objet
du bail, riuo pour I'espace de temps qui
s'est ecoule entre la date fixee pour la livrai-

son et I'institution de son action c-n resilia-

tion du bail. Ces dommages ne doivent paa
etri! calculea d'apres les profits speculatifs
et plus ou moins problematicjues (|u'ilaurait
pu faire en exploitant les lieux lou»''s pen-
dant la duree du bail, ou pendant aucuno
periode determinee du bail

; mais il doi-
vent etro bases sur la perte de temps que le
locataire a eu a subir, pendant le temps
qu'il a ete prive des premisses, et en lui

allouant uno juste compensation, pour oettt;
perte de temps. Evans v. Mo(Th^ 16 R. L.
668, Q. B. 1888.
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V. Demand of Payment op Rent.

65. be loyer est querable et cette saisie
.ayant ete prise sans que demande de paie-
ment eut ete faite, est prematuree. Marii-
ncau & BrauU, 12 L. N. 204, 1889.

VI. Exception d^clinatoire.

66. La cour qui prend connaissance des
causes entre locateurs et locataires ne cons-
titue pas un trlounal different de la Cour
Superieure, c'est au contraire le meme tri-

bunal siogeant specialcment pour ces cau-
ses

;
en consequence, le defendeur qui pro-

tend que la cause ne i,ombe pas sous I'acte
des locateurs et locataires ne peut faire
valoir I'exception de juridiction

; le recours
qui lui compete est I'exception a la forme
par laquello il se plaint de I'insuffisance des
delais d'assignation. Moruan v. Dubois, 32
L.C.J. 110, S.C.R. 1888.

VII. Improvements.

67. 11 avait ete stipule aubail en question
qu'entre autres cliarges et obligations " tons
changemeiKs et ameliorations aux lieux
loues demeuroraient a I'expiration du bail,
la propriete du locateur, sans aucune recom-
pense ni indemnite de sa part."—/tt^.?, qu'un
auvent pose par le defendeur au magasin a
lui loue par le demandeur, n'ayant pas ete
place a perpetuelle demeure, ne constituait
pas une amelioration, aux termes du bail.
Vinet V. Corheil, 15 R. L. 298, C. C. 1887.

VIII. Jurisdiction in Oases op

08.^ Une demande en resiliation de bail
fondee sur ce que le locataire aurait sous-
loue, malgre la defense contenue au bail,
doit etre intentoe devant la Cour Superieure
ou la Cour de Circuit, suivant le montant du
loyer encore du par le locataire, et non pas
suivant ie montant du loyer convenu, si une
partie de ce loyer a ete payee par la loca-
taire, av;mt I'institution de Taction. Wood
&. Varin, 15 R. L. 537 S. C. et M. L. R. 3 S. C.
110,1886.

IX. Liability of Lessee.

69. Au cas de resiliation du bail pour
quelques fautes du locataire ce dernier at
tenu de payer le loyer jusqu'a I'evacuation
des lieux et aussi des dommages-interets tant
a raison do la perte des loyers pendant lo
temps nocessaire a la relocation quo pour
toute autre perte resultant de Tabus du
locataire (art. 1637 C. C). fieaudru v. Sou-
cherie, 30 L. C. J. 329, S. C. R. 1883.

70. Le comi)te de gaz reclame dans Tins-
tance, pour le paiement duquel la deman-
deresse s'est porteo caution ne peut etre
recLame par cette derniere qu'autant qu'elle
aurait ete poursuivieen justice par le cr6an-
i:ior (art. 1953, C. C). lb.

71. liorsnu'un incendie est cause p' r la
faute du locataire, ce dernier nepoutde-
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aire, et non pas

7-. A landlord is not responsible for da-mages suffered l.y his tenant from the wantof grosses reparations, when no notice hasbeen given him of the necessity of such

s^a'mt * ^'''' -'' ^'- ^- ^- 2^6!

73. Le locataire n'est pas le pr6po.se du
proprietaire et il est seul responsible dosdommages qu il cause a des tiers, dans I'ex
ploitation cJe I'immeublc loue. BufauxlHoy, 14 J{. L. 51 1, Q. B. 1885.

'^"^""^ ^•

74. Sous un contrat de louage ou le bail

payable $25 chaque mois, le locata ro n'esttenudegarnir les Heux'loues que pou" ^termes echus et le tern.e a echoir.
^
Lynch

rnS"
^"""^ '^ ''^^ '''"" ^'^^ authentiquepour deux annees et neuf mois, payable

*25 par moi., lorsque le locataire en eve lesmeubles garn.ssantleslieuxloues, et qu'une

Ifirci^h^'T T' r?° P"'- ^^°it d.. suite le
26 cctobre, le locataire sera tenu de g.irnir

rL=?^':="'- --« d.« mai s.ivant.^ - j-u.l«c*i* tuuLs (JO mai SUlvanr

fgy^v. Cardinal, M. L. R. 5 8 a oS,

a flfm^ii'"'^*'^'''*'
?"'"' P'^'' «°" ba". ^'oblige

atairealamaisonlouee toutes les repara-tions dont il aura besoin, ne pent force. Tepropnetaire a refaire I'a couvertu e de amaison qui n'est pas etanche, lorsque cettecouverture peut etre rSparee'et qu'une couverture neuve, n'est pas necessaiVe B,ol& Lighthall, 15 II. L. 694, C. C 1887

the lessees undertook to pay all e./tra ..re-ruiums of insurance, which might bo charVeato the lessor consequent on the nature of

I

the osseos. In such case, the burden of

ihel'r't ^?,
'^^'<'^«°'- to establish fault on

mTR.f<tl 32.ri887''"''"^
'' ^^"«"^'

81. Whore in .such circumstances tbo
cause of the lire is not establishe.?it will oconsulorod an ..coidontal fire for ^hich the

acUlrrtrf
''' '"";? ••'-^•^Pon-ible. And the

o thi . ii ,

.e«soes did not conform strictly

o th« ?!.' 'T ^ P°'"=" ^^'"' reference

rn«l f„ f? " "^^ ''-'^"''' ^^''' "°t effect thecasern the absence of any proof that such

Thl f!te"'V."
'^'"' P"''* ™^ ^^'^ ^'^"'" «f

82. By a notarial lease the Respondents
(lessees) covenanted to deliver to^tK .-
pelhrnt (lessor, certain premises in the ci vof Montrea at the e -pimtion of their lea e^

wereatTe.?'"' ''"*°' '^'^-''^ ^^o sameweioat the commencement thereof, reason-

^vi.
J^^''

"nn
"'"'^- '''"^' accidents by fiie

..nd collar factory, were insured, the

having b--n destroyed i;y^;rd;;;:in„ti;e

the ins^n^
"' "" '''''' "-^ '^-^-t ofrne msurance money was roreived by the

(alleging the hre has been caused bv thenegligenceof the Respondents) brought .anaction against them for $9,084, boin" the

rr"' "f/'"^
""^^ «^ leconstr'u tion^nd

^itisthedu^ofth^^^irr^t
the snow and ice from the roof when required. Hudson & liaynes, S2 L C J I-^i)
and J8 R. L. 81, C. C. 1888.

^^'

leSvw''^"^''"* ''" P^*''^" "" auventsur
le devant du magasm qu'il occupe est res-ponsable de sa chute et des dommagesqu ell6 occasionne aux passants.quand mem

'

cet occupant ne serait pas proprietaire de ia

88^1188.
^ ^'^'"""^' ^- ^'- 1'- ^ «'c

79. L'obligation d'enlever la neige du toitdes batisses louees, lorsque, pour une causeque^conque il devient^ n^cessaire de efaire, mcombe au locataire, commc suitede ce qu'il doit jouir on bon pOre de famille
il est responsahle des doomages qd rl'su tentde sa negligence d'accomplir cette

C C 1888:
'^ ^''''''"' ^^^^- ^'- ^^''

bv*^ r '^'r° ?IT"P'.'°°
o*," fault established

ha- 1
,'^29, against the lessee, cannotbe invoked by the lessor, who by the terns

coal used in the pr;n-'s;; toVeput'into awooden barrel on one of the flats, bu thatalushy refuse, tea leaves, <fec., were alwayspoured into the barrel. The origin of thefire could not be ascertained._i/tw, a Kming the judgment of the Court of Quee™Bench for J^wer Canada, (M. L R 3 OR
325 Sir W. J. Ritchie, C. J., and Tasche tau"
-, dissonting) that the Respondents werenot responsible for the loss under Art. 1629O. O., as the hre in the present case waso an
accident by fire within- the terms of exce^°

r P?"/^'^"^.r
*he lease. Evans & Skll-

cTl889
' '^- ^- ^®P" ^37, Bu.

X Lease OP Shipping Berth.

83. Ix)rsqu'il est convenu qu'uno nartiedonnera a I'autre partie une de=
"°

i= 'r
lions de sa rade, pour ['occupation d'un na-we appar . mnt a cette dernicro, I'occupa-

^no* Pf"«,f"°o autre section donne aulocateur de telle rade le droit k une indem

m\
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Dilo inopoitioniico a la peite qu'il a subie
par 8Uit<* de cot excedant d'occ.iiimtion
Allen V. Ila'l, 14 K. L. 428, Q. B. 1886.

XI. Liability of Landlord, Land-
lord NOT Liablk to Third Parties
for Acts of Tenant, see DAMAGES.

84. Un proprictaire qui, on laieant de..
repaiations a t^a maiton, ciuploie des mat6
riaux eiiianant des odours infectcs, le.s-

(luellos causent des donmiages a son loca.
taire, sera condanino a payer le niontant de
ces doiiimages en fus do la resiliation du
bail. LSvesqne v. Daimanlt, M. L. 1? 1 S
C. 414, ot 8 L.N. 332, 1885.

85. The obligation of the lessor to make
the greater repaiis maybe departed from
by Ihe contract of lease. Hudon v. Plimsoll.
9. L. N. 322, C. C. 1880.

86. Les toits, dans ce pays, doivent etre
suliisants pour supporter une certaine
quantite de neige, vu que les proprietaires
ne peuvent csperer que les locataiaes tien-
dront toujours les toits absoluments libres
de neige, pendant les grandes tempetes
d'hiver. Evans & S/ravbenzie, 18R. L. 216
S. C. I?. 1889.

'

87. The obligation of the lessor towards
the lessee is similar to that of the owner.
And the wife of the lessee is entitled to in-
voke the conditions of the lease, or the
obligations arising from the relation of lessor
and lessee, in action for personal injuries
suffered by her from the defective condition
of Ihe leased premises. Simmonsv. Elliott
M. L. R. 5S. C. 182,1889. (1)

XII. Payment op Taxes.

88. Le locataire, qui e'est oblige do payer
les taxes, imposees sur Timmeuble loue
pendant la duree du bail, ne peut refuser
do payer ces taxes au locateur, parco que
ce dernier ne les aurait pas payees. Thi-
vierge & Laurencelle, 18 R. L. 403, C. C.
1889.

XIII. Privilege op Lessor.

89. Le privilege du locateur sur les eflets
garnissant les lieux loues cesse, lorsque
ces eflt'ets sont detruits, et tol privilege ne
peut s'etendre a I'assurance des eflets qui
formaient le gage du locateur. Etune saisie-
arr>it conservatoire prise entre les mains de
la compagnie d'assurance, dans I'espece ci
dessus, peut etre annulee par simple re-
quete. Wood v. Lamoureux, 15 II. L. 313,
b. C lo85.

90. Lodemandeur ayant obtenu jugement
contre le defendeur qui est briquetier fit
saisir ses meubles. ,7 fit une opposition afin
de conserver, alleguant un bail des biens on
se trouvaient les effets saisis fait par I'oppo-
sant au defendeur, avec droit d'exploiter
touto ia terre qui se trouvait a former le dit

(1) Confirmed in Appeal, M. h. K. 6, Q. J3. 368,

lopin de terre dans une Iniqueterio que le
defendeur se pioposait d'etablir sur le dit
lopin do tone ot reclamant paieniont par
privilege do |64 jiour un an do loyor., F.e

demandeur contesta I'opposition proton-
dant (|U0 cc bail contenait aussi une vento
do la teire r.ocosssire ii la fabrication do la
brique, et (juo lo privilege dudemondour ne
s'etendait <iu'a la valour de I'ueago et occu-
pation, $10

—

Jug^, quo I'oijpoeant a un pri-
vilege pour le tout. Can tin v. Morel, 14 1{.

L. 62, S. C. 1885.

91. Le locateur na de privilege, pour le
paiement de son loyor, sur les effels des
sous-locatairos, quo juscju'a concurrence de
ce qu'ils doivent au locataire, quoitjuo ces
sous-locataircs aient loue, en contravention
a une prohibition de sous-louer. Barn/ v.
Botvker, 14 1{. L. 289, S. C. 1889.

92. Dans un bail sous seing prive, une
clause derogennt au droit commun ne peut
aflfecter que les parties qui I'ont consentie

;

et si dans un bail le locataire consent a ce
que dans lo cas de non-paiemcntdu loyer ot
d'abandon des lieux, le proprietaire pourra,
sans procedos judiciaires, s'emparer des
moubles garnissant les premisses, ce dernier
ne pourra exeicerce droit qu'en autant que
les dits meubles ne seront pas passes en la
possession d'un tiers de bonne foi auquel le
locataire les aurait transportes. Fauteux v.
Waters, 12 L. N, 275. Mag. Ct. 1889.

93. Le locateur d'un bail a forme a un
privilege pour le remboursement des avan-
ces faites au locataire en vertu d'une clause
du tail et peut I'exercer par voie de saisie-
gagerie au meme titre que celui qu'il a pour
le loyer. Tcssier v. Rousseau, 15 Q, L. R.
307, S.C.R. 1889.

94. Le locateur peut demandeur laresilia-
tion du bail pour defaut de remboursement
d'avances faites en vertu d'une clause du
bail, et ce, par recours a la juridiction som-
maire du tribunal, comme pour defaut de
paiement du loyer. lb.

XIV. Proof of Verbal Lease.

95. A Defendant, who, in answer to an
action on a verbal lease, pleads a claim for
damages as set-off, admits the existence of
the lease. And in the present cause, lease
was sufficiently proved. Walsh v. Howard
12Q. L. R. 295, Q.B. 1886.

XV. Repairs.

90. Un locataire avantde quitter les lieux
qu'il occupe en vertu dun bail authentique
et qu'il pretend etro inhabitables, doit
mettre en demeure son locateur d'avoir a
les reparer sous un delai determine, et a de-
faut par le locateur de se conlormer a la
sommation, le locataire peut so pourvoir en
justice pour faire resilier le bail. Simmons
v. Gravel, 13 Q. L. R. 203, C. C. 1884.

9i. Mais s'il y a duus le bail une clause
speciale par laquelle il est dit que le loca-
teur ne sera tenu a aucune reparation pen-
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pnve, une

dans toute la durco du bail, pas memo a
tenir lea lieux rlos et couvertf, lo locafaire
sera Imrut'me tenn aux K'parations s'il do-
vient neccssaire d'cn I'Hiic. lb.

98. Grosaes riparalions do not include
tho putting on of a new roof. Rosh et vir v
Slearnes el al., M. L. 11. I. S. C. 448. and 8
L.N. 342, 1885.

^ tt^, ana »

09. Le proprietiiiro n'a pas le droit de
laire (les roparatiocs aux premisses louees
sans le conseiitomcnt du locataire, si les re
parations .sont urg'jntes il faut au prealable
olitenir de la Cour un ordro pour les faire
Jiolduc V. J'rovos/, ai L. C. J. 68, Q. B. 1886.

100. Et si le locatour a commence a en
lau'eeans le consontemcnt du locataire ou
un ordre do la Cour, un bref d'injection
sera mamtenu pour fairo cesser les travaux

lb.

rPT^Y/' J^i««Ts OP Lessee, see EXECU-TION, Exemptions.

1 01
.
Un locataire pent deplacer librement

les meubles qui exccdent nianifestement le
gage qu il est tenu do donnera son locateur,
et ce dernier ne peut, dans ce cas, saisir-
gager par droit de .suite les dits biens-
meubles amsi enleves sans fraude. Black &
Edwards, 29 L. C. J. 246, 8. C. E. 1885.

^
102. Le locataire d'une maisrn ne pent

reclamer, en justice, que les dommages par
lui soufferts, (et provenant du mauvais etat
des lieux) a partir do la niise en demeure
du locateur de reparer les lieux loues, con-
formement a I'arlicle 1067 C. C. Charbon-
7ieatt <fc Bvval, 13 K. L. 309, C. C. 1885.

XVII. Rights op Lessee.

103. (Affiiming th.3 decision in Review,
M. R. L. r S. C. 414). where the le,ssor, inmakmg repairs to the leased promises, u=ed
material which emitted a disagreeai)]o odor
and damaged the stock of the lessee a
grocer, tho later was entitled to have the
lease rescinded and to recover the amount
ot damages sustained by him. Dainneau &
J^evesqne,JL L. R. 2 Q. B. 205, and 9 L. N.
246, and 30 L.C.J. 188, 1886.

104. In such circumstances the more re-
gular course is that tho lessee should nut
the lessor en demenre to remove the cf.uso
ot damages, before bringing an action in
resiliation of the lease and to recover dam-
ages. Jb.

105. l-he lessee is not entitled, without
hrat putting the lessor en demeure, to de-mand the resiliation of tho lease because
repairs are necessary. Unless tho condition
ot the premises be such as absolutely to
prevent his use and enjoyement, the pro-
ner course is for the lessee to ask that the
lessor be orueri;d to make the repairs which
are necessary, and, in default, that the
lessee be authorized to make them at the
lessors expense. Pagels v MmpJiy, in

Review, M. L. R. 3 8. C. 50 S. C. R. and 10LN. 149,1886.

106. D'apros la loi lo lorataire d'un ter-
rain en culture a huit jours, apros 1 'expira-
tion du bail, pour cnlevcr ses recoltes, s'ilny a ancune fonvention contrairo. Et lo
propriotaire qui prend possession do I'ini-
nieuWe avant I'expiraticn de huit jours, est
responsabledes dommages quo ses'aiiimaux
pourront causer a la recolte du locataire.
Crex>ier v. Blahjnier dit Jarry, M. L 1{ 2 S
C.256,et9L.K.33l,1886.

''"
107. Le locataire d'un logcment nouvelio-

ment construit.qui lo prend a ioyer,dansle
but do 1 ox{ loiter comme hotel, n'a pas
droit a dc3 dommages contro lo locateur,
qui, apres lo bail, ouvre un hotel dans le
logement voisin construit en memo temps
et sous le memo toit, si le locataire a sti
qu avant la construction do ces maisons il

y avait au memo endroit deux hotels, et a
vu le plan de ces maisons qui etaient ovi-
demment destinees pour des hotels, ot s'il
a laissS passer plusieurs annees sans se
plaindre do I'ouverturo de ce second hotel
par le proprietaire. Shjles v. Myler, \4 R
L. 516, S. C. 1886.

j ,
t x^..

108. Where the lessee leased buildin"sin
course of construction, and on taking "pos-
session of the same, also occupied and used
without objection on the part of the lessor
during nearly four yeaj-s, a small shed,
in the rear of the leased premises, the
shed, though not mentioned in the lease
nor shown on the architect's plans of the
buildings, must be considered as an acces-
sory of the premises leased, and the les-
sor, by acquiescing in the lessee's occupa-
tion, for so long a period, without claiming
rent, had placed that construction upon the
contract. Myler et vir & Slyles, M. L. R. 4
Q. B. 113, and 11 L. N. 1888.

109. And where the lease stipulated that
the lessee should have the use of a portion
of the yard in rear of the building leased,
which portion should be determinod by the
lessor, with right to the lessee to fence the
same at his option, the lessor was not
entitled, alter tho lessee had been four
years in possession, with the yard open, to
erect a fence across the yard, more especial-
ly as the fence deprived the lessee of light
and air, Myler et vir & Styles, M. L. R. 4 Q.
B. 116, 1888.

110. Le locataire qui est entre dans les
lieux loues, sans avoir prealablemont exige
qu'on y fit les reparations dont il pouvait
avoir besom, est cense avoir consenti a los
prendre d.ans I'etat ou ils se trouvaiont, et
il n a droit &. des dommages contro lo
locateur, qu'apres I'avoir mis en demeure
de faire les reparations auxquelles ce der-
nier peut etre tenu. Johnson v. JirnnflM
14 li. L. 219, S. C. 1886.

""'

111. Tho Plaintiffs' action was for 158.05,
cost of a safety valve placed by them upon
a boiler in premises leased by them and for
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certain other repairs, tlio allegation being
tliat wlien they leased from Defendant, the
preijiises were in urgent want of repairs
which Defendant had failed to make though
notifioH HO to do, and the riaintiffs had
had to make them themselves. The Defend-
ant pleaded that the riaintiffs had no
right to make the rejiaira without a judg-
mentof Court or at least without havin;'
put him in default, which they had not
done, and further that Plaintiffs had taken
over the lease of one Lsjeunesse under
which the tenant was chargeable with re-
jiairs. A plea ol' compensation was also filec'
J'he action was maintained as to the right
of riaintiffs to recover ibr the repairs
Benei/ v. Smith, 10 L. N. 333, C. C. 1887.

112, Lorsquo lo bail quoiquo verbal est
detini et le loyer payable mensuellement, le
locateur peut demandor la resiliation du
bail quand il y a un mois do loyer de dii.

Robert v. Chateativert et ah, M. L. R. 3 S C
214, ctlOL. N. 391, 1887.

113. Le locateur qui poursuit en expul-
sion pour un terme de loyer du, savoir,
$16.66, peut en memo temps reclamer la
somme do $133.33, balance de loyer a deve-
nir dfi tur un bail verbal d'un an, a savoir,
de $900.00, comme dommages resultant de
la r6siliation du bail. lb.

114. Lo locataire n'a pas le droit de se
faire indemniser pour les impenses utiles
qu'il a faites, sans Tautorisation du locateur,
et lo seul droit qu'il a est celui de les enle-
ver. O'Hagan v. St-Pierre, 16 R. L. 39, C. C.
1887.

115. Le defendeur, ayant loue au deman-
deur la maison et dependances sus-men-
tionnees, le demandeur est fondee a exiger
du defendeur raccomplissoment de cette
obligation, et sur son refus, k se pourvoir
pour en obtenir I'execution sous I'autorite
de cette cour (1065 C. C). Morgan v. Du-
bois, 32 L. C. J. 204, S. C. R. 1888.

116. La compensation de la somme pro-
mise par le demandeur au defendeur s'est
operee do ploin droit, au moyen de la con-
damnation aux frais prononcee contro le
dit defendeur. lb.

117. La presente ac m avait ete regulic-
remcnt intentee en suivant les procedures
requises dans les causes entre locateur et
locataire. lb.

118. Where the lessor undertakes by the
lease to put the premises in good tenan table
condition, and he neglects to do so, the
lessee may, after putting the lessor in default,
make such repairs as are urgently needed
for the safety and health of tlie occupants,
without first having obtained judicial author-
ity, and may recover the cost of the same
from the lessor. McCaw v. Barrinqton, M.
L. R. 4 S, C. 210, 1888.

119. Lc fait que la maison avait besoin de
certaines reparations, au moment du bail,
n'autorise pas le locataire a demander la

resiliation du dit bail, si ces r6p(vrationB u
faire n'^taient pas connues du locateur, ot
si ensuite elles out et6 faites avcc dili -ence.
Seymour & Smith, 33 L. C. J. 165. S.lr; If'

1889.
'

120. Le defendeur peut laisser les lioux

j

loues, par bail nutlientique, apres avoir pro-

j

teste lo demandeur par .acte authentiquo,
,

d'avoir a y faire les reparations necessaircs
i
vu leur etat d'insalubrite, lorsqu'il y a dan-
ger immediat pour la vie de la femme <lu lo-
cataire, et sans qu'il soit necesaaircde pour-
suivre prfalablement lo proprietaire pour
obtenir la permission de faire les reparations
a sa place. Fi/fe v. Laval! lire, 12 L. N. 147.
Mag. Ct. 1889.

'

121. Dans co cas lo locataire a droit k des
dommages et peut meme couipenser les
dommages reels qu'il a soufl'erts avec la
loyer ^chu juscju'u son depart, lb.

122. Un locataire qui requiert de son pro-
prietaire des reparations necessaircs, et qui
pendant que ces reparations sont il se faire,
quitte les lieux, n'est pas justifiable, et sera
condamn6 lorsqu'il n'y aura pas de bail par
ocrit et que le loyer echu a ete paye, k un
mois de loyer, rei)resentant I'avis qu'il au-
rait du donner. Bannerman v. Thomvson.
12 L. N. 146, Mag. Ct. IS89.

123. Le locataire qui est trouble dans la
jouissance de la chose louee, par des actes
legitimes du gouvernement, mais qui n'en
est pas absolument prive, n'a droit qu'i uno
diminution de loyer et ne peut demander la
resiliation du bail ; et le locateur n'est pas
tenu des dommages-interots resultant du
trouble provenu d'une cause etrangere qui
ne peut lui etre imputee. Walcot v. Ritchie,
15Q.L.R. 165, S.C.I 889.

'

124. Le proprietaire d'une terre affermee
ne peut se plaindre du fait que le fermier
ne convertit pas en fumier les pailles re-
cuoillies, lorsqu'il a consenti a ce que le
fermier ne garnisse pas I'immeuble loue
danmiaux et ustonsiles. Nolette & Lord
13E.L. 655, C. C. 1885.

125. Le defendeur est briquetier. Lo
demandeur ayant obtenu jugement contre
lui pour une somme de $17.04, fit saisir ses
moubles. L'opposant allegue que par bail
du 14 novembre 1881, il a loue au defendeur
pour un an, avec le privilege en favour du
defendeur, de continuer le bail d'annee en
annee, un lopin de terre situe a, I'Ancienne
Lorettc, " avec le droit, pendant le dit
temps, d'exploiter toute la terro qui so
trouve a former le dit lopin de terre dans
une briqueterie quo le pr^neur (defendeur)
va etablir sur le dit lopin de terro." 11
ajoute quo le bail a ete continue d'annee en
annee et demande a etre colloque, suivant
son privilege de locateur, pour un an de
loyer ($64) sur le produit de la vente des
meubles saisis, lesquels sarnissaient les
premisses louees. Lb demandeur conteste
I'opposition de Jobin, pretendant que I'acto
du 14 novembre 1881 contient un contrat de
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louago et un contrat de vente de terre no-
cessaire a la fabrication de la l.ri.,uo, „t quo
e privilege du denmndeur doit «« borneV a
la valour do I'usago et o(UMii,ation du lopinde terro, savo.r: *I0 jmr annoo._ J,nM , uo
80U8 les cu'constances, le fait de fournir audefendour la terro (clay) necessaire a la fa-bncation do a bnquo, constitiio une avanco
ayant pour objet do mettro le defendour en

1.31. I ho clau.se in a lease providinc that
:

the tenant shall not sub lot without tlio

,

conaent of the tenatit being finst obtained
,

111 wilting, muBt bo strictly observed. Mac-
\
kenzie v. Bernard, 10 L. N. 1 13, S. C. 1887

6tatdo seservir dos premisses louees pour
1 objet stipule au bail ; ,jue I'opposant a son
privilege de locateur pour la valour quo ro-
presente lo droit de prendre sur lo terrain
oue la torre (c/a//) necessaire a la fabrica-

R 2HVs!'iT885
'^"""'" '^ ^'"''^' ^' ^^- ^•

I ^t"-
.The Defendants h«d leased certain

lan.l.with stipulation that it should be sublet
only to persons approved of by them : no
liquor was to I,e sold thereon, and Deiend-
ants should have right of entry, at any time,
and right of ejectment of any tenant who

r/'fi
conform to the terms of tho lease I

—Held, thnt the Defendants were justified
in causing the demolition of buildings exist-

1

ing on such land, the buiklings in ..uestion
being used for the sale of spirituous liquors,
contrary to law, and for purposes ol'iirostitu!
ion, and the Defendants never luiving au-

'

tliorized the construction thereof by the
i-lHintitl, whose occuiiancy, moreover, was
not Pi'oved y/acon v. Tlu Canadian PadIk& '

^' ^' ^'" ^''^ ^"'^ '^ ^'- ^- ^"^^'

127. Le locataire n'est pas reccvable a con-
tester 'a quahte de son locateur, oxecuteur
testamentaire^lors^u'il a admis cettequalite

128. Le privilege du locateur s'etend sur
les meubles du sous-locataire jusqu'a con-
currence du loyer qu'il doit au locataire
principal. F««c<ile & Panneton, 18 U.L. 604
b. C K. J 889. '

XVIII. Sub-Lease.

129. Lo bailleur, dune maison, qui no sti-
pule pas, ail bail, quo le locataire n'aura pas
e droit de sous-louer, et qui salt quo son
ocataire a sous-louo, sera condamne il payer
esfrais d'lntorvention, faits par les eous-
locataires, pour soustraire ses meubles a une
saisie-gagene pratiquee par lo bailleur ..rin-
cipal dans une poursuite jwur loyer et en
resiliation do bail, contre lo locataire prin-

f'^^\^cfn^VL^ ^"^^' ^^ 1^- ^- 570, et 8
Jj. JN. 6, C. C. 1884.

130. A contract of lease of steam power tothe extent of six-horse-power, was not violat-
ed by subletting a portion of the motive
power, there being no more power used
than was mentioned in tho lease, and there
^oing no prohibition against subletting
Sharpeet a., Appellants, .t- Cutkberi et at
Respondents, M. L. R. 1 Q. a 479 „„,! 2
L. N. 396, 1885.

H-a.ttj, and 8

j

J.5-. Cehii qui sousloue un iinnieuble d'un
!
locataire, qui n'a pas le droit do sous-louer,
so trouve dans la position d'un tiers qui

:

consent ft 00 que ses meubles garnissent la
I

maison, et est, par conse(iiient, .,uant a ses
.

meubles qui ont garni lu maison du locateur
princii.al, sujot^au privilege de oe dernier.

I

n„pr6y. Dupuis, 11 L. N. 179, Q. C. 1888.

_
133. Le locateur. locataire luimeme, d'un

mimeuble, (pu le sous loue a un autre, avec
certains meubles qui y sent places ot lui
iippartenant,alaohi.rgo,parle8ous-locatnire
lie payor au piemier locateur do rimmeublo
le montant stipule .lans le premier bail, et

:

au second locateur, le montant total convenu
,

pour les effets mobiliers, a lo droit, au cas
I

^'e»"npaiement <lu loyer convenu, pour les
efiets niobihers, de deiuaiider conformement
aux stipulations du bail, la resiliation do
ce bail par une procedure Bommaire, en
vertu des articles 887 ot suivants C P C
et une o.xception .leclinatoire produito lune semb able action sera renvoyee avec

Qb'"i888
"*'•''"'"' ^'" ^'''*"^' '^ ^^- ^' ^'^*'

13-1. La prohibition de coder le bail ou de
sous-louer, peut, suivant les circonstances,
s interpreter comme no prohibant quo la
cession tot.alodu bail, comme, par exemple,
orsquM est admis que, lors du bail, lo lica-
taiio tenait, a la connaissanco du locateur,
maison de pension dans les lieux loues, etqu il entcndait les occuper, aprcs lo bail,
pour les momos fins. Aimong w. Gibson, ]C,
K. L. 4,53, 8. C. 1888.i I

135. Le sous-locataire qui veut soustraire
SOS meubles a a saisiegagerio pratiquee,
contro le locataire principal, doit alle^gue^
et prouycrque, lors d.> la saisio, il ne devaitnen au locataire principal. lb.

XIX. Termination op

136. Un bail verbal fait pour un temps
determine, a tant par mois. est presume
mensuel, ot un avis d'un mois sufHt pour
permottre au locataire de laissor les lieux

Kr% TicfA'"' ^ Sili>erstone, 18 I(. L. 266,

XX. Uninhabitable Premises.

137. La demolition du mur d'un dos cotesU une maison rend cette maison inhabitable.M le pi-oprie aire ne peut, sous ces circons-
tances, faire deboutor Taction en resiliation
dii locataire en etablissant que ce muravait
e o domoli far son voi=in, e^^cryant ses
dio.ts de mitoyennete, pour le rebfttir, etque dans e bail, le locatuiro s'etait engage

l'.?/^''"'
<^°"'es les reparations nece.saires.

Jacotel V. Gait, M. L. R. 5 S. C. 60, 1889.
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XXI. When Actionable.

II. Action for

138. Held, (I eversing the decision of
Brooks. .!., 11 L. N., p. 2), thnt in an action
ot slander, where the injurious words com-
plained ofwere uttered in a foreign language
It IS not necessary to set out the words in
the language in which they were spoken.
It IS sufficient to state the words in tiio
language of the declaration, and to establish
that they were uttered in the hearing of
persons who understood their moaning, and
that Plaintiff suffered damage in conse-
quence thereof. McLeodv. McLeod, in Ee-
view, M. L. R. 4 S. C. .343, 1 888.

139. To charge against a minister that he
had retained for his own use the whole or
pait of collections made by him for foreign
missions is actionable, and $150 damages
were allowed. lb.

III. By Mercantile Agency.

140. Persons carrving on ,a mercantile
agency are responsible'' for the damages
causes to a person in business by an incor-

rect report concerning hia standing, though
the report bo only communicated confiden-
tially to a subscriber to the agency on his
apjilication for information. Amount reduc-
ed to $.5(J0 and roHtorcd to$2,(KM) in .Supremo
Court, the principle being confirmed in all

the Courts. Cossetle v. Dun et al., M. L. R.
.( S. C. 345, 1887.

141. The Apjiellant, a mercantilo ngoncy,
sent a circular to its subscribers, with the
words " call at office " in reference to the
Respondent, a dry goods merchant of Mon-
treal. Those who enquired at the Appellant'H
office, including a newspaper correspondent
wbowas not a subscriber were informed by
tlio Appellant's employees that the Res-
pondent's firm had a})pliod for an extension
of time on a large indebtedness to their
English creditors. This information was un-
true, and was based upon a report which
the Appellant had not verified. The circu-
lation of the report by the Appellant injured
the Respondent's credit, and embarra'sed
him in the management of his business,
several orders for goods being cancelled, or
suspended until the leport was shown to be
unfounded.— Held, (affirming the decision
of Loranger, J., M. L. R. 3 8. C. 33 and 14
R. L. 127) that the manager of a mercantile
agency comes under the general rule iC C.
1053), which makes every person capable of
discerning right from wrong responsible for
the damage caused by his fault to another,
whether l)y positive act, imprudence, neglect
or want of skill, and that the Appellant was
guilty of negligence in circulating through
his employees a report of an injurious
nature without verifying it, and also in
communicating it by circular and verbally
to persons who had no interest in being
informed of the standing of Respondent.
The Bradstreet Company & Carslev, M.L. R
3 Q. B. 83, and 10 L. N. 237, 1887.

142. It being proved that the circulation
of the report was damaging to Respondent,
it was competent to the Court below to
estimate the amount of damages, and the
judgment should not be disturbed. 76.

143. Where the report of a mercantile
agency to its customers, concerning the
stanifing of a person in business, is true, and
no malice is proved, an action of damages
lor such publication will not be maintained
Girard & Bradstreet, M. L. R. 3 Q. B. 69, and
10 L. N. 230, 1875.

'

IV. By Newspapers.

144. A fair and honest report in a news
paper of proceedings before a Court of
.justice, whether condensed or not, and even
if injurious to persons referred to therein, is
privileged. Downie v. Graham, M. L. R. 3
S. C. 333, 1887.

145. The defence ofjustification is strength-
ened by evidence showing that the Plaintiff's
character was such that he suflFered no dam-
age by the publication. lb.
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145. J,e journulisto qui en atdifiuo iin

autre «'t lo litJicnliHo nVi j.ns d'action en
lionirim^'o contre co (loinier jioiir )a publica-
tion d'uiie nouvcUo I'oxi.OHunt k la vkOo
publimio. Uerthelot & Trudel, IH U. L 114,

V. By Postmaster.

147. Unmaitro do poste qui retarde in-
justomentd'oxj.ediorunolotlreillui confine,
et qiu, lorHquo la personno qui lui a reiuis
cottolettre, «(! j.lainl de co lotard, lui re-
proche de voulou' lui lairo du chantage, ot
ajouto " qu'elle avait besoin d'argcnt ct
qu'elllo BO servait d(- faux protextes pour en
abtenir," peut etro j.oursuivi en dommaKog,
et une sonimo do $10 par lui offorto, n'ost
pas sufllsante. Chartrar.dv. Archambaull
M. L. R. 2 S. (.'. 427, et lu L. N. 80, 1SS6. '

Vr. By Ti legbaph Co.

148. La publication par une compacnio
do t^I^grapho, d'uu libollo contenu duns
un moHsage a lieu autant do fois qu'il est
communique aux employes de lacompagnie
qui lo hsent, le transcrivent et lo transmet-
tent. Archambaull & La Cie de T(</f'rira-
phie du NordOuest du Canada, IS \{.h. "181,

149. Et la publication d'un libelle est ud
delit, et la loi, on obligeant une compii-nie
telegraphique a t.ansmettre, moyennant
paiement, toutes les depeches privees qui
lui seraient appoitees pour Otre transmis'-s,
n a pas eu en vue de I'obliger a transmettro
des libelles, et a partlciper ainsi u la com-
mission d'un delit. lb.

400

ImnqiuMOulier, un fai«eurdo banquerouto, ot
qu il .tait A la veille do lliillir oncon«, r.iVil
no conraiwait pas le commerce, ,,,'11
tu.clictaitetn'avaitdnnH son magi.sin .luo
•
les niarclmndises de robul, dos restants
qu II allait niangor aa terro bien vite, et
autres paroles nu memo sens ou .lo la m.'uio
nature '-/A/ ,„ bo violent .n.l intenn.o-me rather tl.a_

.
libellous and ajudgment lo,-

I *. () 0( reduced to *5.0U. Ricard \ Jasmin,
5.5 I-. ( .J. 112, S.C. 1(. ISS'.t.

'

-X. Evidence ok Character.

in '..liJ'''!' rf ";

'''"'1*''''«> by theDolondant
in action of libel as to the provious conductand character of the Plaintiir was properly
lejectad as illegal, especially when such
.tters were not ref..,re<l to in the plead-

XI, In Pleading.

ioO. Et una compagnie telegraphique .rui
transmet une depocho contonant un libelle
est responsable des dommages causees par
la transmission de cette depeche. lb.

r-- '^u" ^f\}-^}^
il'actioii iiour des dommages

uno ?nH,-«
'

i'""'V'-''"^
"" l''^''''°>'«'-

«""''«
uno partie dans la cause pren.l naissanco

iibell !!,f°; "iw
'"" etlai.ublication do I'ecrit

ibelleux et diflainatoire
; d'apivs le droit et

la jurisprudence recoiinus en ce pay- la
partie injuriee n'est pas tenue d'aJten.lre,

fern «n -' f '*'?», "^^ti""' 'l''e lo P'oces .lans

1 peut etre loisible au deiendeur do doman-der qu il soit sursi sur Inction en donimage

Kn -^''•"^"' *'•'« «''i%'e sur le meritedu pioces ou 1 ecnt a ete produit. Hodson

I884"' "'"'^''^aaa, 18 II. L. 438, S. C.

VII. By Witnesses.

151. II y a lieu a la demande incidente,
pour reclamer, dans une instance, des dom-
mages resultant d'injures proferees t)ar la
partie adverse, au cours de son temoignage.
Barnard v. Molson, 19 j;. L. 36, S. C. m[.

152. Uri temoin poursuivi en dommages
pour paroles libellouses prononcees au cours
(Jo son temoignage ne peut valablement
plaider communication privilegieo si les ox
pressions libellouses ont ete dites sans n'e-
cessite, par malice, ou a I'adresse de uer-
sonnes qui ne sont pas parties dans la cause.
Thayer ic Ktrby, 29 L. C. J. 110, S. C. R.

lofi, Et, bien que lea procedures, dansune cause, meme celles (,ui contiennentdes
enonciations propres a nuire a la reputationde I uno des parties, doivent etre considereescomme pnvilegies, et no donnent pas ou-
verture a uno action en indemnit^-, lors-qu elles ont etc taites de bonne foi, dans unbut de defense legitime, ot portent sur des

^

lai s pertinents a la cause, ce privilege ne
.

setend pas au cas ou ces procedures renfor-

I T^'IAT' ^i'eg«"ons fausses otcalomnieuses
et ont ete faites et produites dans un but
malioieux. lb.

IX. Distinction Between what isDefamatory and what is Coarse.

153. The words used were :
" (^u'il avait

mentij qu'il etait un menteur, qu'il etait im

157. Et, malgre qu'une jiartie, dans unecause, ne soit pas responsable des allegations
diffamatoires faites par son procurcur adlitem, ^ son msu et sans son autorisation,
dans des pieces de procedures, cola ne s'entend queues allegations do ftlit non pert -

nenteset sans but niutilite dans la cL.se;en est autrement, si ces allegations cons!
tituent une defense, ou viennent au soutiend une defense, et que la cour soit obligee delej apprecier pour decider du inerite do la

3-t"r- li]
^^- "^ '' "" ^'-

i'- '' «* 7 ^- N. 1'

.

158. B S and M were appoiute.l commis-

I allowed W whose property was being ex-

I
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proprifiled by C. 'I'ho luvard of B nml H
was lixed at $I9,5(K), but 8ubgci|Uontly
rednred to $l3,fin(). M c«tiniiilin« th'o
iiiiiouiit at $7,500, ( j„iss<'.l a resolution
that J{ ami S bo reii.ovnl on tlu» ground
til it tlieir award was exccwHivo, nml tliat
they h;id been infltioiiofl by an iui|)io|ior
consiilrration, nanioly, tli.ir' intimacy withW i»i making it. The jietition was grantud
and B and S were remove<l but reuistatod
on an apjjpal, in which tho judgment grant-
ing the jHUition was reversed, and which
appeal was atHrmed by the I'rivy Ouncil. B
and ,S therouiion brought actionHol' damages
against (.'

—

JMd, that tlio petition of C
was libellous and that subhtantial damages
nuist bo allowed the Plaint itf for the injury
suflered. And that in estimating the amount
of damages sutlered, it was the duty of the
Court to take into account the position and
standing of the I'laintiff. That where there
has been a long delay in obtaining ju'lgmont
in such cases, through no fault of tlio I'lain-
tiff; during which I'lainiiff was i)reventod
from obtaining justice, this was an aggrava-
tion of the injury, and tlie Court would take
this into consideration in estimating tlio
amount of damage suffered. Brown v. The
City of Montreal, 31 h. C. J. 138, S. C. 188(5.

159. A libel in a plea gives a good ground
for an action for damages. A party who
merely makes and exception without appeal-
ing, and himself aftei wards adoi)tM proceed-
ings to bring on the trial, regardless of any
defect in the assignments, or tries to avail
himself of the assignments as they are, with-
out any proceeding by tlie other side to
compel him to proceed, waives his right
to except, and cannot afterward avail him-
self of it. Incases of i)ersonal wrongs the
Court will not interpose to grant a now
trial on account of the largeness of the
damages, unless they arc so flagrantly ex-
cessive as to afford internal evidence of
the prejudice and ] partiality of the jury.
Lqflammc v. The Mail Printinii Co., 30'L.C.
.1.87, S.C. K. 1886.

160. La partio est responsable des injures
ou propos difi'amatoiros con tonus dans ses
plaidoyers a uno action. Landry v. Cho-
quelle, 15 Q. L. ]{. ]93, S. C. K. 1887.

J61. Libels in pleadings are actionable,
when the allegations complained of are
false, or made without jirobablo cause. Kielle
& Jienning, M. L. R. 4 8. C. 219, 1888. (

I

)

162. Malice is inferred by law from the
nature and the falsity of suclj accusations.
lb,

163. An unproved plea of justification
constitutes an aggravation of the libel. lb.

164. Executors are personally liable for
libels published by them in their said qua-
lity, lb.

165. The mere fact of having taken coun-

•el's opinion, apart from any other olrcum-
stances, docs not cxcuso a party makinjj
libellous allegations in pleadings. 76.

Iiii'i. Under the laws of this rrovinco an
action lies for libellous Hllegations contained
in pleadings, Mail Printing Co. d- La-
Jlammv, M. L. W. 4 Q. B. 81, 1888.

167. A riaintit! in an action for libel, who
is attacked by an additional libel in the plea
to liis action, may j)rocoed l)y incidental
demand in order to obtain a condemnation
for this additional libel. lb.

168. II n'y a pus d'action en dommage
eontre un jiftitionnairo qui, dans sa petition
on contestation d'election parlomontaire,
accuse lo cam I Mat elu d'avoir dans son
election induit t contraint diverses por-
sonnoH a fairo un faux serment, d'avoir fait
liiiro ce <|u'on ai>pelle " supposition de per-
soniie," d'avoir tent.- do violer le »<eoret du
scrutin, cea accusations ftant g^neralement
des faits pertinents aux contestations d'elec-
tions. Charhhois v. Bourassa, M. L. It. 4 S
C. 424, 1888.

'

169. Et lo fait quo le p^titionnaire n'a pas
repute ces accusations dans son " articulation
de faits," n'ost pas en loi mie admission quo
les accusations etaiont fausses, mais no peut
etro considero que comma un abandon de
ces moyens de contestation par le petition-
naire. lb,

170. A ucune des parties A uno cause n'a
lo droit de meler au litige, dans aucuno
I)i^ce du dossier, \u procurenr do sa partie
adverse ni de fairo sur tel procurour, des
remarques injurieusf s, blessantes ou mal-
veillantes. (C. P. C. Art. 9). Manaeau v.
Manseau, 19 li. L. 134, S. 0. 1890.

XII. Malice.

171. It was not misdirection for the judge
t^ charge the jury, that by law they should
find the article to have been published
falsely and maliciously, inasmuch as the
Defendants did not plead and prove the
truth of it. Mail Printing and Publishinq
Co. & Canada Shipping Co., M. L. II, 4 O. B
225, 1887.

^ -^ >
vc

.

XIII. Measure of Damages for

(1) Coiifinned iu appeal.

172. The fact that the injurious statements
complained of were made principally in the
privacy of the family, and that evidence of
the slander was obtained by concealing ii

witness for the purpose of overhearing what
transpired, will be considered in mitigation
of damages. Waldron & White, M. L. R. 3
Q. B. 375, 1886.

173. fn actions for libol, the assessment
of damages is peculiarly the province of
the jury, and a verdict of $6,000 for tho
newspaper libel complained of in this case,
and of 54,000 for the libellous allegations of
the plea, was not so excessive as to lead
to the inference that the jury were led into
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erMrornotuato,! by improper motives. (I r with .v trnnslution of thorn inl Rnitlish or

XIV. On Deceahrd Peiihons.

174. Lo lilfl a iin rocoiirs en (Jommams
contro ooliu (|iii, par sos |.arolos, j,or((i
attemte A la conaidoiatioii <|ii son lu've dow-
il6. IlnotSi, Noisenx, 18 |{. L. 705, S.C. IS'JU.

ITr.. II oxisto (kiiH notio droit iino action
on <loinma>,'os pour von;;tM' la ni6moiro dcs
aiiai'trt'H

;
ot oetto a(!tion i ''..(, ti.. inHtitiuMi

imrruiid«g horitiors on dortnoiK.'.! t« Heul
Hans Ic coiKiouru dt's autt «, /,'«» .^ '/

, rueon,
12 a L. K. ISO, s. C. 18,' ;..

^ '

XV. On Public Men.

17(1. A Btatoniont to tho - iect that tho
Plaintiirimd sold his politioai inlluonco and
had allowed hiniselfaf^ainst his convictions
to ho bouj^ht, if unlniindcd, is a^i'oss calinn-
ny. Attacks upon puhlic nion ma lo without
any founclution aro destructive of their
lionor and actionable. A public writer is
not justified in assailiny the character of
a public man as dishonest, because he
fancies that his con<luct is opf-n to tho sus
picion of dishonesty. Cliampuiine Sc Jlcuu-
chaynp, ;}1 L. C. J. 144, and 14 K. I.. 1,7 r,, and
M. L J{. 2 >S, C. 484, H. C. U. 1886, and S2U O. J. 237, and 10 U. L. flUO, q. B. 1888.

177. Charlebois A Ihmraasa, 33 li. (;. .J.

234, S. C. K. 1889.

XVI. On Public Officers.

178. Les actes do tout ofKcior public sont
sujets a une juste et logituno critique do la
part de la preasjo et du jjublic en general, et
la destitution d'un oHicierpubiic est un sujet
d mtergt general que le publi. a interet'de
connaitre, et la publication dune telle des-
titution et dcs causes qui I'ont motivce ne
peut donner lieu a uno reclamation endom-
mages que dans le cas ou, d'apres les cir-
constances, une telle publication aurait 6te
taite par malice et aveclintention de nuire.
Graham v. Daoust, 32 L. G. J. 181, Q. B.
1888.

179. La verite et la faussete des faits est
une des circonstances les plus importantes
pour determiner si I'auteur responsablo de
1 ecrit prStendu libelleux a agi avec malice
et dans I'intention de nuire. 76.

XVII. Pleading in Action for

180. In an action for verbal .slander.whero
the words complained of are spoken in a
loreign language, it is necessary that such
words be set forth in tho declaration in the
language in which they are spoken, together

iJ-Vc ^"V.?*'i,P'"'L'"''^'°."''"'"""i°»»t*vas reduced
to 16,000 for the both by givinj,' tli,. Plaiutifrthe
option ot accepting that amount or ti.king a new
trial, which former was accepted.

XVIII. PBIVILEdED COMMUNICATIONH.

I.HI. Considorant que le doiuan.lour, qui
est un Krore do I'ordre des Kooles (Jhrotion.

,

lies ot qui est .lirectnur de T^coloou collogo
que cos iM'or.'H tionnont pour lo coiupte
<los comnusMaircs d'oroles en la paroisse de
l-ii liaio du Kebvro, icclame <lu <16fondour,
pore de tauiille, contribuable ot \\\n des
eitoypu-, notables do la dit(i paroisse, *,"),00()
de dommag<vsint(irots, alloguant -luo dansle
but iJe le dillamer, "le doloiidour a, verd le 10
mars I88(), accuse faussoment et mali(;ieuse.
nient lo domandour d'etre un homnie de-
bauolif, tenant uno conduit, immorale,
ayant corrompu iM cherchant a coriompre
los

, nlants conhes a sa surveillance par des
paroloM hcenciouses, ,li«(ant que le deman-
deur avait commis dos crimes contro nature

VJu*?.' ''^'v.P.''"; ,'** 'Jefen.lcur a, le 14 mars
1

i««(i,a
1 hotol .routras, eu la villo de Nico-

lot.dit a .(oHoph Lamiro, .le la H.iie, pr6si.
.lent das conimissaires d'ecoles pour la dito

\

paroisse, on fuesence d'un grand nombre de
porsonnes

: ,Je to somme, en ma (pialite de
juge do pai.x, de chas-or le Frfire dirocteur
(le demandeur), parce que c'est un homme
immoral." Considerant .|ue lo pen do pu-
deur dont a fait preuve le .leman.leur au
8U)et des animaux de sa ferme et do lour
reproduction, ,>,on manque do respect pour
los temmes enceintes et en couches, les
propos licencieuxqu'il a tonus frequouiment
pour ne pas dire habituellemeiit, propos
qui son* dpji cho(fuants dans la bouche d'un
laiqu

^
iiais qui deviennout revoltants dans

cello d un reh-ieux educateur do I'enfance,
aits qui so repandaient couraminont dans
lo public de I4V Jiaie et qui avaient et6
racontes au deh-ndeur, constituaient pourle
defendeur, en sa qualite de pere de famiUe
et de contribuable, une raison valable de
sopposor A I'engagoment du demandeur
par les commissaires d'ecoles et le justi-
faaientdeuire a I'appui de son opposition ce
qu 11 a (ht contro lo demandeur, en la cir.

"^,"^'0'?''.® rapportfieo. Elie dit Lebreton &
Eke, 31 L. C. J. 54, S. C. 1885.

I

182. The Defendant, a mercantile agency,
sont a circular to its subscribers with the
wards "call at office," in reference to the
i laintills, dry goods merchants of Montreal,
tliose who enquired at the ofllce, including
a newspaper corr- spondent who was not a
subscriber, wc a ailbrmed that the Plaintifis
bad applied for au extension of tiuio on a
large indebtedness to their English cre-
ditors. This information was untrue, and
was based upon a rumor wliicli tho Defen-
danthad not verified. The report inji.re.l
the i'lamtifls' credit, and embarrassed them
in their business.—//eW, that tho report of

(1) Iteversed in lieview nitk Art. 138 supra.
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a inercantilo agency to its subscribers are
'lot privileged communioations, tliough
made in good faith, and from information
upon which it relies, and sucli agency comes
under the general rule which makes every
person capable of discerning right from
wrong responsible for the dfimage caused
by his fault to another, whether by positive
act, imprudence, neglect or want of skill.

Carsley et al. v. The Bradstreet Co., M. L. K.
2 S. C. 33 and 9 L. N. 39, 1885. (1)

183. The Defendant having been guilty of
gross neglect in circulating a report of an
injurious nature without verifying it, the
damages, though no special amount was
proved, were assessed at $2,000. //;.

194. On the second point I am against
the Defendant. Privilege justifies the publi-
cation of incriminatory matter which, under
other circumstances, would be slanderous
or libellous

; but the fact that a person
occupies a public position does not confer
ori his neighbor the privilege of making an
injurious attack upon his character. Nor
can it be contended that the writer in a
newspaper stands on a more favorable foot-
ing than any one else. The journalist is only
a self constituted critic, and the difference
between him and other critics is, that he
should be held to a greater degree of res-
ponsibility, because his opportunities to do
in.jury are greater. Had there been a pri-
vilege such as that contended for, the 6 and
7 Vict., c. 96, would have been unnecessary.
However, that statute did not extend the
law of privileged communication. It created
a new defence to libel on certain conditions,
it permitted the Defendant to plead, to-
gether with or without ihe plea of " not
guilty," the special plea that the matter
complained of was true, and that it was for
the public benefit that the matters charged
should be published. Except in so far th^J
law of libel remains unchanged, and the
truth could not be encjuired of and could
consequently be no jusiificat; n or even a
beginning to a justification. Xn this case
the special plea has been put in and it

raises two questions of fact—namely that the
statement complained of is true and that it
was published for the public benefit. These
two questions ^i fact the jury, and not the
Court, must decide. liegina v. Tass^, 8 L, N.
98, q. B. 1885.

185. The p -jlication of an extract from
the declaration of a party in a suit entered
but beibre the return of the action, is not
privileged. Archambi'Jt & Great North
WcHlern Telegraph G'l., M. L. K. 4 Q. B. 122.
1880.

'

180. The communication by a telegraph
companj' of a despatch to its employees
engaged in transmitting and receiving such
ilespatch, is a publication. lb.

187. A telegraph company is i. ii, bound to

(1) Coiilirmed iu Appeal.

trahsmit a dispatch of a libellous nature and
is not entitled to plead its statutory obliga-
tion to transmit the dispatches entrusted
to it, in answer to an action of libel for the
transmission of a libellous despatch. lb.

188. The refusal of the Defendant to dis
close the name of the person at whose
request the libellous matter was transmitted
was an aggravation of the wrong, and sub-
stantial damages should be awarded. lb.

189. Le cure d'une paroisse qui est con-
suite par les conseillers de la paroisse, k
I'occasion de I'octroi des licences pour vento
de boissons, et qui leur communique cer-
tains faits qui sont vrai^, sur la conduite de
I'epouse d'un marchand, qui veut obtenir le
renouvellement d'una licence de magasin,

I

pour la yente de liqueurs enivrantes, n'est

I

pas passible de dommages, cette communi-
I cation etant privilegiee. Dtiasaxilt v. Bacon,
11. L. 441, Q. B. 1887.

1 90. 'fhe Defendant Joyce, who was land-
lord of the premises occupied by a joint
stock company of which Macfarlane, the
Plaintiff, was manager, wrote a letter to
Ross, a principal stockholder in said com-
pany, in which letter he represented Mac-
farlane as an unfit or unsafe manager of
the company, and otherwise reflected on
him in terms which were clearly libellous.
Macfarlane brought an action against Joyce
for libel. It was proved that the rent of the
premises was irregularly paid and the
maintenance of the building neglected.
Joyce was not a shareholder in the compa-
ny

—

Held, that the Defendant had an in-
terest in the matters complained of, and that
the communication was privileged. Idac-
farlane v. Joyce, 32 L. C. J. 25, et M. L. K.
3 S. C. 326, S. C. 11. 1887.

191. A, the deputy-headof a public office,
before leaving for a vacation, handed the
keys of the safe to a supernumerary instead
of entrusting them to H, the oflicer next
after him. Upon being asked by his chief
why ho did this, he auswerod :

'' I have no
confidence in him, " meaning If. Hence
action for slander

—

Held, that the words
spoken constituted a privileged communica-
tion. That in order to succeed in an action
upon these words, it is necessary to prove
express malice. Hamel & Amyoi, 14 Q. L.
11.50,8.0.1887.

192. And for the purpose of establishing
malice against the party slandered the Court
will allow evidence of .anoth'.r aoousation
made by the Defendant against the i'laintiff,

more then five years previous to the speak-
ing of the words complained of. 76.

193. The Defendant will be allowed, in
such a case, to justify the former accusation
by evidence of time, place and manner in
which it was made and by establishing the
truth of such accus.atinn, lb,

194, The Court will take into considera-
tion the length of time which has elapsed

III.
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between tlui two occasions, so as to de-

1

termino vvhetlier malice existed at the time I

the words complained of in the action were i

spoken. Ih.
\

195. When the occasion is privilesed, the
presumption of law is that the communica-
tion was male bonafide an<l if there be some
doubt as to the Defendants motives, ho is

'

legally entitled to the benefit of that doubt.
190. La declaration faite par un maitre, a

uiie porsonno qui s'informe conH Jentielle-
ment du caractoro de son ancien serviteur
que ce serviteur n'ost pas honnete, est pri-

'

vilegiee, s'll n'est pas etabli quecette dpcla-
ration a ete faite par malice. Norman v. I

Farquhar, 33 L. C. J. 129, S. C. 1888.
j197. Un employe public est responsable
;ae sa coniluite a I'autorite competente et
'

un journal !,'a auoun droit, en I'abseMce
'

U uno mission specialo, d'informer le public
de sa conduite. Daoust v. Graham, M. L.
ii. 4S. C. 49, 1888.

'

198. La publication des procedes publics
d une assemblee deliberante n'entraine au-cune responaabilito que lorsque cette publi-
cation est faite do bonne loi et s.ans malice
de laita (jui out rapport a I'objet de I'as-
semblee et qui sont d'un int'eret public

4 U B^'l'^"
^'^'^ ^^'"'"^'^ Company, M. L. K.

199. Une Cour d'Appel ne doit pas infir-
mer un jugement sur uno demande en dom-
mages pour diffamination, lorsqu'il ne s'a-'it
que d une simple appreciation de la preuve
et que I'appolant n'aurait plus droit qu'a
ues dommagos nominaux. lb.

200. Des paroles memos graves dites sans
malice entreamis et tres confidentiellement
ne constituent pas une injure. T6tu &
JJuliaime, 18 R. L. 374, <l B. 1889.
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XIX, Proof in Casks of

201. Dana un proces pour libelle, les im-
putations contenues dans I'article publie
doiyent etre considerees comme fausses Amoms qu'il ne soit prouvo qu'elles sont
yraies. Mail Printing & Publishinn Co. (fc

Canada Shipping Co., 15 II. L. 234, (l B.

XX. Proof op Truth of

J^^?' ^,lr**
''" principo on mati^re d'injure

et dediflamation, que la verite des faits
allegue.s, lorscju'll s'agit d'attaquos contre la
vie privee, ne peut iHro invorjuee, pour
repoussor la demande en reparation civile
memo lorsquo cotte ditfamation B'adrosse iun candidat a uno charge municipale. Mar-
tineau v. Roy, Hi K. L. 257, .S. ('. |887.

203. (iuelcjues griefs qu'un individu puisse
avoir contre un autre, il n'est pas justifiable
de linjurier, en !« qualifianf, do volpiu' ou
lui appliquant d'autres termes analogues
Oarneau v. Robitaillc, 10 U. L. 79 Q. B."

-04. La partie poursuivie pour doinmages
resultant d'uno denonciatioa caloinuieuse
peut, pour sa justification, prouver (lu'elle a
agi avoc prudence, en consultant un avocat,
et laire declarer a I'avocat sur qiiu il s'est
l)iise pour lui donner lopinion qu'il lui a
donnee. Black v. Giberton, 16 K. L. 22 ,S.C lo88. '

205. Les actos de tout officier sont sujets
a une JUS' et legitime critique, de la part
( e la prc.se et du public en geneial, et la
destitution d'un officier public est un sujet
• linteret general que le public a intoret
< e connaltre, et la publication d'une telle

j

uestitution et des causes qui I'o it motivee

I

no pout donner lieu a une recUmation en
!

dominiiges que dans le cas, oii d'apres les

I

cirooi .ances, telle publication aurait ete

J

laite par malice, etavec I'intention de nuire.etc e,t au tribunal et au jury, si le proces
.^

lieu .levant un jury, A determiner d'ap.-ea
I I
ensemble de la preuvo, si la publication in-

I

crimmeo a ete faite par malice et avec I'in-

I

tontion do nuire, et la verite et la faussete
(des faits est une des circonstances des
plu. impoi-tantes, pour determiner si le pro-
prie aire du journal en publiant I'article dont

I \
'"^''"tion de lui nuire. Graham

Q. B^Ts'sS
^^" ^ ^" *^' '^'•^' "^ ''• ^'- ^"^^

206. La verite des imputations contenues
dans un ecrit injurieux pour un particulier,
ot .jui fait la base d'uno action en domma-
ge, ne peut etre plaidoe comme justification
de la pubhcat.o. de cet ecrit dans un jour-

"s8S
^* ''^*'*'"*''' l'-* 1^- ^'- GOO, (l B.

207. Leduc k, Graham, 33
13. I oo J,

208. Berthelot & Trudel,
C. C. 1889.

'

L.C.J. 184, Q.

33 L. C. ,T. 293,

XXII. When Actionable.

209. The libel complained of was con-

dnTnl '" * ^':'.'''' ^"•'"*'" ^y f'o i^efen.lantduring an epidemic of small-po.x, reprodent-
ing that the Plaintiff was a cip'he.^^on theBoard of Health of Montreal. The learned

i^ri'/"'rr''''^''8®'° ^''« special jury, ob-served
: I'he case h,s taken a very wide

£ L "'"i'
""^ '"tended, I supposi, toead the judgment of the jury astriy f,omtne very simple (juestions of fact which

void of public interest an<J importance, but
It IS possible to exaggerate the buportanco

tiat .Tfh'- ^ '^"i^?
me with aina.oment

tliat, at the close of the nineteenth conturv,m a country where free institutions prevail,
It should be necessary to take up the time
Of a judge and jury with the hearing of
twenty-one witnesses on one side and sevea
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W^'

on the other, to say nothing of the aclrG8.ses
j

criticism, so long as it is not opprobrious

?i "'„1,''.^"V!''!L'"",^
"''^

.•"'""-r^ °\ ^^}? •'"''«'','
!

insKlti'ig or indecent. As to the expression"'"' ""'
' "cipher" uso'l, it is perhaps exaggej'ated;

but I sec nothing indecent or insulting. It is
true thatthe expression reduces tlie estimate

lit
I
of the Plaintiff to the lowest point, but, even
if not true, it is not necessarily punishable.
If tlie uiotives were pure, and the letter
written for the public good, the Defendant
was witliin his right

; and to say otherwise,
would bo to make us a nation endowed with
the i'orais of freedom but deprived of the
means of using it. i^ou have hoard the
evidence, but remember this—that vhen
the Defendant accuses the PlaintifFof being
a nonentity on the Board of IIoalth,the latter
cannot excuse himself by proving zeal on
other occa'^ions. No one can fairly doubt
that the letter was a .strong o.xpression of
opinion, by an elector, of a public man, and,m the fulfilment of his riglit as a citizen.
It is to you, however, and not to me that the
law defori the duty of deciding in this case.
I have given >ou ihe law. The facts are
entirely left with you, and my view need
not necessarily bo your view. The jury
found for the Defendant. Tansei/ v. Graham

.

10 L. N. 139, S. C. 1880.

210. II n'y a pas droit d'action en dom-
mages pour des paroles memes injurieuses
dites dans I'intimite

; et notamment par uno
femme a son mari, la nuit dans leur do.nai-
cile, quoique oes paroles aient ete entendnes
du fils et de la lillc du demandeur qui resi-
dent dans la memo maison au-dessous du
defendeur. Soulihras v. de ItcvenHanv, M
L. K. 2 S. C. 414, et 10 L. N. 30, 1886.

211. Le fait de dire, en presence de te-
moms, a un crcancier qu'il avait tort d'a-
vancer a son deb.'teur, que sa dette etait
risquee, (luo oe debiteur ne payait personne
et avait deja fait pordre de I'argent a d'au-
tres creanciers, bi d'autros paroles sembla-
bles, lorsque cola est dit sans motif legitime
d'une maniere non confidentielle, ni privile-
giee, donne droit en favour du debiteur a
une action en dommages, et memo a des
dounuages exemplaires. Hus\. Lespgrunce,
M. L. R. 2 S. ('.. 127, et 14 E. L. 319 S. C, et
9 LN. 135, 188(5.

'

212. Although no special or material dam-
ago be proved, yet if the expressions com-
plamed of be false and slanderous, and in
their nature calculated to injure the I'lain-
titl's char.acter, and she thereby suffer dam-
age and be wounded and injured in her
teehngs, the Court will award damages
Semble, that a statement made concerning
a servant, by her late employer, to the
iceepor of tho registry office through whom
she had been engaged, and reflecting un-
justly upon the character of such servant,
cannot be considered a privileged com-
.-nunication. FUzgibbons v. Woolseii l;i

(l L, K. 49, (i, B. 1887.
"

213. Per Curiam—This is an action of
damages for slander. Tlio Plaintiff is the

to ascertain he character of a letter, and
whether tho Defendant was within his right
in publishing it. Tho Plaintiff" complains
that he has been libelled. Tho Defenlai
says. " Nosuch thing, 1 never libelled you in
your private character. I have said nothing
about it. If you wanted to guard your jiri-

vate character, you should liavo stayed at
home; but you came out of your pri-acy
anrl sought a public position. I'm an elector
and have .some rights as such. I have a riglit

to express my opinion ; so long as I do not
do so in scandalous or improper language,
the law will protect nip." Ami it will, if

what ho says is true. Little -.-.ould any coun-
try be fit to live in, if tho law were not so.

The Plaintiff' undertakes in his declaration
to explain what he think;-- the letter means,
and he says that when the Defendant calls
him a cipher on tho Board of irealth, he
means that he is an imbecile. But the letter
does not evidently. Nor does it mean, when
it says that the Board should be strengtheti-
ed that, as the Plaintiff asserts, he would be
the cause of the continuance of the preval-
ence of small-j.ox, and a visitation of cholera.
All 1 can say is that those are not the mean-
ings as far as I can judge. However, this is a
question of fact for you to decide. I think the
construction sought to be put upon the
letter is different from the true meaning
of the letter iiself. The hw at all times
has drawn a wide distinction between libel

and slander respecting private character,
and criticisms, no matter how severe, as long
as they are fair, upon men in their public
capacity. In the one case, the law imposes
a strong check. But the tendency of all

modern cases has been that, where the in-

tention of the writer is honest, where the
criticism is intended to be and is fair, the
writer is protected by the law, even if his
opinion be mistaken The rule seems to be
that the private clui .cter is sacred. But as
for public men and their conduct, if we
could not discuss them freely, we would
become a nation of slaves. Such discussion,
even if it does hit rather hartl sometimes,
or use strong expressions, is not a breach of
the law. In this case, I have not heard a
suggestion that there has been any private
or malevolent purpose to serve. The De-
fendant was an elector and the Plaintiff a
public man .seeking re-election as .VIderman.
The Defendant had the same right and the
same duty as all of us to see at that critical

time that power should be held only by the
safest .and most competent men. If tho
Defendant's motives were honorable and his

object pure, if he eoughttho public good and
nothing else, he is within the i)rotoction of
tliii law. If you believe that he was acting
for a public end, d-! not, because of the elo-

(juonje of the counsel for the Pl.iintifT, say
LliaL lie is a libeller,aiid a dislionest libeller.

Thokw over looks the niereseverityofsucli
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wife of one L E, and carries on a grocery in
Ste. Cunegonde, her husband being sick and
incapable of working. She complains that De-
fendant has been for the past siz years de-
faming her character, and that notably in
January, 1886, Defendant told oneEustache
Prud'honimo, clerk, and others present,
that Plaintiff was j/Heym?Hc A deux waria,
and that he had stopped buying his groce
ries at her place because he was scandalized
at what was passing the/e

; thaf he used
the same expressions about her to .' R and
^° ?T.P'.

^^'' ""'''®' ^"'' further told them
that Plaintiff frequented houses of ill fame,
associated with proititutes and made use of
other injurious expressions, all of which
were false and induced said R D to stop
viPiting her and broke up the family inter-
course then existing. That she then had a
boarder, and that the Defendant asked one
1 Q milkman, of Point St. Charlfs, to get
drunk and put this boarder out of the house.
For all this she claims 1200 damages for dis-
credit thrown upon her business and injury
to her reputation. The Defendant denies
these allegations and says that it is possible
that in a conversation between relatives
there might have been talk of the presence
in Plaintiff's house of a certain boarder, but
that whr t he stated upon this subiect was
said privately and was oftb:» nature of a
privileged conmiunication, and that, in any
case, he only joined in con /ersai-ion then
going on and gave no new information

;

t.hat under these circumstances he may
have said that he had discontinued buy-
ing his groceries at PlaintifPs becausi he
did not like the boarder in question living
at Plaintifi's when her husband had been I

for a long timo suftering from a sickness !

which conCned him to hi? room, but thi
fact, even, if he did state it, was notorious
and known to those to whom he was speak-
ing, and caused no damage. He denied
that the Plain tiff enjoyed the good reputa-
tion which she alleged she had. The Defen-
dant also pleaded the general issue. The
proof established that the Plaintiff lives
with her husband, and that owing to
his ill-health she carries on a grocery
business for their mutual support. There
is nothi.Tg to show that she and her
husband do not live happily together.
The presence of a male boarder in the house
seems to have given an opportunity for scan-
dal-mongers to make ill-natured remarks.
The Defendant appears to have been parti-
cularly scandalized and to have given public
expression to his feelings in language which
was uncalled for and unjustifiable. For in-
stance, he said to P R, in the beginning of
the winter of 1885-86, speaking of Plaintiff,
qu'elle faisait comvie une femme A deux
maris, and that ho (Defendant) had left off
buying groceries from Plaintiff on account
of this boarder. During tho same winter,
he said to F X St. P, plumber, que M R,
citait une femme d deux maris. When

PlaintifTs uncle asked Defendant if tho
opening of another gro ;ery near Plaintiff
would injure her business, ho re[)lied, nojj,
mats il y u autre chose qui luifaildommai/e.

I

M R garde des p'-.rsonnec dans sa maison qui

I

ne lui conviennent pps. T (i, milkman
speaking of Defendant, 'mys : // 711 a deman-

\

d£sije voulais aller chez M R faire maison
nelie qu'U me donnerait de la boisson

; je
lui ai dit, pour une aj/'tire de vieme je n'l/

vapas; and again : Il eg -,«'« nommi ver-
sonne ; il m'a (lit d'aller/aire maison netle,
mais jK savais toujour J ce que ga voulait
dire. C'esipour le pensionnaire qu' il y aoait
Id. There is no doubt that others besides
Defendant expressed the opinion that the
T'laintiff was wrong in keeping this boarder,
but I'rjm what Mrs. F X L says it is not im-
probable the Defendant was the principal
promnter of this scandal. 'I'hero has been
some evideuoe given as to the nature of Mr.
R's illness, and how be got it, but as the
declaration coniains ro charge against De-
fendant on this point, I do not take it into
consideration. The Defendant has tried to
assail the general reputation of the Plaintiff,
but not very successfully, two of his own
witnesses giving her a good reputation. In
any case such evidence could only go in
mitigation of damages. The Court is of
opinion that the Defendant had no right or
privilege to speak as he did, that the
language used was calculated to damage
Plaintiff, and that she is entitled to recover
without proof of special damage. The Court
awards her $50, and costs as in the class of
action between $100 and $200. Contrainte
reserved. Daigneau v. Lapointe, 11 L. N.
146, S. C. 1887.

214. La publication par un journal de
rarticle suivant: " Heureusement que les
voyous qui ont crie et hurle n'etaient pas
des electeurs du comte. Les rouges avaient
fait monter Itl une cinquantaine de repris
de

J
ustice, a la tete desquels se distinguait

un charretier du nom de Sabourin qui a
deja purge une sentence de six mois A la
prison commune de Montreal pour parjure.
C\-it a ces gibiers (|ue les honnetes gens
doivent de n'avoirpas pu entendre paisible.
ment la discussion bier soir," contitue un
libelle, pour lequel le journal a ete condam-
ne a $50 do dommages et depens d'uno
action de $100. Sabourin v. La Cie d'impri-
merie et de publication du Canada, M. L. R
3S.C.263, 1887.

215. As to effect of a retractation and
apology tendered after action. Lefebvre &
Monette, 32 L. C. J. 195, Q. B. 1888,

216. La retraction ne suffit pas si elle est
taite aproa I'institution do Taction, et si le
plaidoyor n'offre pas lea frais. La rf^produc-
tion des nouvollrs a sensation, par exemple
les rapports de cour tie pnlioa sf. fait ftux

I

risquos et perils de ceux qui exploitent ce
genre d'affaires

;
lis doivent etre tenus rep-

ponsables de Timprudonce legere. Pope &
27
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The Post Prinimp ,h Pnhliahing Co., 32 L

Uerald Co., .52 L. C. J. 1 1. Q. |i. 1888.

217. A father, whoso minor daughter has
been slandered by words imputing that she
was guilty of fornication, has an action of
defamation on his own behaK against the
slanderer. Antilled- Marcotte, II L. N. 339C C. 1888. '

218. Words of snspicion only, addressed
without malicious intt. and with probable
cause, to a detective ;.icer, by a person
whoso house had been burnt down, against
a person whom public rumor accused ol
being the man who had set the house on
tire, are not actionable in themselves fioer
V. Treau de Cccli, 1 1 L. N. 338, C. C. 1*888.

219. A public announcement of the ter-
mination of an agency concl. ,ding with the
lollowmg expression : Je tiens d tti donner
connaissance au public afin qiVilne soitpas
mts sous de fmsses impress ons,—is iniu
nous, and constitutes a vali I ;;round for an
action 01 hbel. Bemers v. Chapleau, in
Review, M. L. K. 4 S. C. 60, 1888.

220. 11 n'y a point d'injuro oii il n'y a
point d'lntention d'injurier, -t (jue la diffa-
mation doit etre publique pour qn'on ait Ic
droit de s en plairdre. Ainsi, lorsque dans
une conversation inMme entre deux per
sonnes, I'une d'ello iait part a IVutre de
certains bruits courant, dans la localite, sur
la conduite legere ou impievoyante d'un
tiers, il ny a point injure ni diffamation
pour ce tiers, donnant lieu a la reparation

mo "" ^
= 18 R. L. 132, S. C.

221. Personno n'a le droit d'apf =quer a
une autre personne des termes < • n'ont
rien en eux-meiuos d'injurieux, n'tis ui
par 1 interpretation qu'en font lespersonnes
a tiui on s'adresse, constituent une injure •

le termo de " denonciateui- " quelque permis
que soit en loi la denonciation, est humiiiant
dans I'opinion publiquo et une cause de
reproche qui donne ouverturo a Taction en
reparation, pu^uelie v. Major, M. L. R. 5
S. C. 134, and 17 R. L. 298, S. C. 1889.

222. Le mot informer n'est paa diff'ama-

LICENSE LAW. 504

VII. JURIDICTION UNDEK
VIII. Liability op Employee under
IX. Operation of Act
X. Powers of Commissioners.
XI. Powers of Provincial Legisla-

TURES.
XII. Prosecution under
XIII. Sale op Liquor to Minors.
XIV. Seizure op Licenses.

I. AcTio.v under.

224. La femme mariee peut etre poursui-
vio, sans I'autorisaticn de son niari, pour
contravention a I'acte de licence. Ruckwart
V. Bazin, 19 R. L. 655, S. C. 1890.

225. L'actn de licence est de la compe-
tence de la Legislature de Quebec. lb.

226. La Cour Superieure, sur certiorari,
no peut s'onquerir des faits, pour savoir si
10 juge do paix, qui avait juridiction, a bien
ou mal )uge. lb.

IL Butchers, see Acts op Parlia-
ment, &c.

III. Circuses.

LICENSE LAW.
{See Q. .51-52 Vic. Cap. 10

; Q. 52 Vic
Cap. 15, and Q. 53 Vic. Caps.

10, 17, 18.]

I. Action under
II. Butchers
III. Circuses
IV. Constitutionality of Act
V. JJUTiEs UP Commissioners
VI. Issue of Licenses.

, ^o,^?,"^ ^^"^^ ^6s licences de Quebec
de 1878 ' (41 Vict., chap. 3), le juge des
sessions de la paix a juridiction pouremaner
un mandat de saisie des biens d'un cirque
ou d une menagerie sans avis ou condamna-
tion prealable. Sparroto & Desnoyers, &
Lamhe, M. L. R. 2 S. C. 273, et 9 L. N. 358,

228. Un " cirque," dans le sens de la loi,
consiste en spectacles equestres donnes dans
des enceintes circulaires

; et une representa-
tion d exeroices acrobatiques, danseset exer-
cices corporelles sans ecuyers ou chevaux
n est pas un cirque. 76. ^

IV. Constitutionality of Acts.

229. The Quebec License Act of 1878 is
constitutional, and the operation of the said
btatute IS not confined to the cases spe-
cially mentioned in sub. sec. 9 of sec 92
but extends to other licenses. Molson &
Lambe, 31 L. C. J. 59, Q. B. 1886.

V. Duties op Commissioners.

"i^Q"o^°J'^
^'^^^^ ^®s licences de Quebec

de 18(8, il est de la competence du conseil
municipal de s'enquerir si I'applicant a tenu
par le passe son hotel dans les conditions
voulues par la loi, avant de confirmer son
certihcat; et une fois ce certificat legale-
mont conflrme, le conseil ne peut revenir
sur fa decision sur ce point. Normandin v.
Hurteau, M. L. R. 2 S. C. 260, et 9 L. N. 358,
loot). '

VI. Issue ok Licenses.

231. Le certificat pouvobtenir une licence

V\\
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pour vendre de la boieson enivrante, doit
|

etre signo par vingfccinq elocteurs qualifies !

au temps de la signature du certificat.
WUeman v. La Corporation de St. Laurent,
M. L. R. 3 S. C. 108, and 10 L. N. 202, IS.Si!

232. Un conaeil municipal est on droit de
refuser la confirmation d'un certificat dont
plusieurs des vingt cinq signataires, quoique
portes sur la liste des eleoteurs, se trouvent
dequahfifes par le fait qu'ils doivent des
taxes municipales ou scolaires. lb.

233. Leperceptour du Itevonu est tenu
d'emaner une licence de resi^aurant, pour
una maison portant le numero d'une rue,
meme si le certificat des electeurs requis
par la loi s'appliquea deux maisons portant
doux numeros de cette rue, y compris le
nujaero en question, pourvu que lo certifi-
cat, quant d, ce numero, soit approuvo par
les juges des Sessions de la paix, a Mont-
real, et le Recorder. Currie v. Lamb, 17 R.
L. 251, S. C. 1899.

r7M\/l^T^^^^"^^™^^ UNDER, .,cc JURIS-
DICTION.

VIII. Liability of Employee under

234. Le commis ou serviteur qui detaille
de la liqueur enivrante dans I'etablisse-
uient non licencie de son maitre, est passi-
ble personnellement de la penalite imposee
par le statut. Lambe & Jolin, 12 L. N 407
Po. Ct. 1889.

' '

IX. Operation of Act

235. The provisions of the I,iquor License
Act, 1878, (Quebec), are intra vires of the
powers of the Legislature of the Province
of Quebec. And the power of section 37,
except the by-law made 7th April, 1877,
from the provision oi' section 36, and the
power which the Corporation ofThree Rivers
has to impose license fees on the sale of
intoxicating liquors 'n virtue oi 21 Vict. ch.
109, and 38 Vict., ch. 70, have not I pen re-
pealed by the Liquor License Act, 1878.
iiulte V. The Corimration of the City of
Three Rivers, S L. N. 28, and 11 S.C. Ren 25
Su. Ct. 1885. ^

'

X. Powers of Commissioners.

236. Le conseil municipal, meme en Tab-
sence de reglement prohibitif, ou limitatif,
pent, dans sa discretion, refuser do confir-
mer le certificat exigepour obtenir uno
licence pour vendre des liqueurs enivrantes.
Le reglement du conseil ordonnant " que
le Percepteur du Revenu de I'interieur
pour la division de Kamouraska ne pourra
jusqu'a la revocation des presentes octroyor
dans la dite paroisse de St. Paschal plus de
deux licences pour vendre des liqueurs
onivrantCb," est valide, bien qu'il no dis-
tingue pas les classes de licences. Roij v.
La Corporation de la paroisse de St. Paschal,
9 L. N. 273, S. C. 1886.

'

LICENSE LAW. 506

237. Tlio enactment contained in 1 R. S.
Q., Art. 813, s. 13, that the decision of the
license commissioners, either granting or
refusing the confirmation of a ]ic<!nse corti-
lieate, is final, does not i>reclude the rocon-
Hideration by them of an application or the
consideration by them of a new application
bytliosamo person in the current license
year. The decision of the commissioners is
" final " only in the judicial sense that it is
not subject to appeal or to review. Ejsparte
Citizens Lea(jue of Montreal, M. L. 5 S. C.

XI. Powers of Provincial Legis-
J-\™kks, nee LEGISLATIVE AUTHOR-

!f;-.-.1.'i|

XII. Prosecution under

238. R., a drayman in the employ of ,J. R
M. & Bros., duly licensed brewers under 43
Vic. ch. 19 (Q.) was chargetl before the
Court ot Special Sessions of the Peace at
Montreal, with having sold boer outside of
the business premises of J. R. M. k. Bros,
but within the revenue district of Montreal'
in contravention to the Quebec License Act
41 Vic. ch. 3. On a writ of prohibition
issued by the Superior Court at the instance
ot Appellants claiming inter alia that being
licensed brewers under tlie Do iiinion Statute
they had tlie riglit of selling beer by and
through their employees and draymen with-
out a provincial license, and that the Quebec
License Law of 1878 and its amendments
were unconstitutional, and ii' constitutional
did not authorize the complaint and prose-
cution against R.—Held, reversing the first
holding ot the Convt Ijelow, that the Court
of Spoci d Sessions >vas the proper tribunal
to take cognizanc of the alleged olfence of
R., and therefore a writ of prohibition did
not he in the present case. Molson v. Lambe
1

1
L. N. 151, Ac 15 S. C. Rep. 253, Su. Ct. I887'.

XIII. Sale of Liquor to Minors, &c.

239. In
the (iu(

prosecution under the Act of
'-egiilaturo against soi'

. -,,,," ' quor
to minorB a was held by the Poli . ; lacis-
trate before whom the prosecui,. v was
brought that the burdenof proof was on the
prosecution to show that tb.e saloon-keepor
knew that the boys were under age. And
where the boys in question were so nearly
ot age that their appearance did not indicate
whether they were under or over the De-
fendant was discharged. Carson v. Denaiill
12 L.N. 20, Po. Ct., 1889.

'

240. In an action under sections 9;" 97 of
the Quebec License Act of 1878 (41 Vict. c.

3), it is suHScient to prove that a notice 'iri
writing was delivered to the tavern-keeper
and that he knew that tJK^ person named'
in such notice was the person lo whom he
sold liquor. The inability of tlio tavern-
keeper to read will not relieve him from
responsibility under tlie eircumsta;,..ea
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Cayionnette v, Girard, M. L. 11. 1 S. C. 182, i

and 8 J,. N. 101, 1885.

241. D'apres " I'i^oto des licences de
Quebec," la penalite unposee contre toute
personne qui vend ou livre do la boisson
enivrante a una autre personne qui a I'lip-

bitude de boire, apres <in'il y a eu defensj
de lui on vendre ou livrer par q.ielqu'un
lyant le droit de f'aire telle defenti^, n'est
qu'a titre de dommages-interl'ts a raison du
tort eprouve ou du gain perdu

; ot dans
lo cas oil 11 n'y a aucune preuve do d,>m-
iuages soufferts, la somm.-; ,ie $10.00, c'ei>t4-
diro, le minimum fixe jiar le dit statut
(sect. 95) si-'n OMSideree tufflsante. Sauvage
V. TrouilliJ du. Lajeunesse, M. L. li. 3 S, C.
276, 1887.

XIV. Seikuw;-: of Lici;nse8.

242. A tavern jionse cannot be seized.
Van de VlUt & FiUwa, 29 L. C. J. 147, S.C.
1885.

'
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LIFE INSUEAi«iCE-

AKOE.
S'ee INSUE-

LIQUIDS 'iiON.

I. t:t>MPUL80BY, see INSOLVENCY.

LIQ\7IDATOR.S.

I. RiOHTi, OP.. i,ee BANKS, Windincj

LIQUOE.

I. Action foui'riceop

LICITATION

I.,Cahier des Chakges.

243. Daus uno vento d'immeuble par lici-

tation ordonnee par la cour, une opposition
afin d'annuler basee sur le fait que la copie
du cahier de charges signifiee a I'opposant
est irreguliere et non conforme a Toriginal,
ne peut etre maintenue lorsque le cahier
des charges a ete anterieurement conKrme
et homologue. Barrett v. Scheffer. M. L, li.

2 S. C. 308, et 'J L. N. 390, 1886.

LIEN

I. For Care of Horses, see DROIT
DE RETENTION.

II. For Improvements.

244. Celui qui a fait a un objet mobilier
de.s ameliorations dont il a droit d'etre rem-
bourse, peut retenir cet objet jusqu'a ce
qu'il ait ete rembourse, et il a sur cet ob-
jet un droit de gage, et le retenteur pour
ameliorations dont il a -'roit d'etre rem-
bourse, peut, comme If' ,r .'iste, opposer la
saisiede I'objetretenu!',: -.ge. Belleau v.
Piion, 13 Q. L. R. 337, S. J. i887.

-45. When a traveller, lodging in a hotel,
Has spent the evo.-i i-.g drinking in the bar-
room with a numbe- of the inhabitants of
the locality, and ha- ordered intoxicating
liquors, in his turn as; his treats, the excep-
tion contained in artic,.> 1491 of the Civil
Code does not apply to ^uch traveller, and
the tavern-keeper has no action against
him for the price of sucli liquors. Lapierre
v. Briire, 10 L. N. 387, G. C 1887.

246. A person who furnishes a room in a
hotel, and lives there during two months
cannot be considered a " traveller," and
therefore the innkeeper has no action for
intoxicating liquors furnished to him (C. C
1481). Ferguson & Riendeau, M. L. R. 2 s'
C. 136, and 9 L. N. 135, 1886.

LIEN DE DROIT— Foir ACTION.

I. Des Entrepreneurs, voir RAIL-
WAYS.

Tl. EviDKNCB OF, see EVIDENCE.

LITIGIOUS RIGHTS.

I. Right to Purchase.

247. Une convention, en vertu de laquelle
un avocat acheterait uno creance litigieuse
s en3a,geant de n'exlger que dix piastres de
trais 81 la cause etait pe -due, et qu'il aurait
la totahte du jugeu> ni s'il reussissait, est
illegale et nuUe (art. c. C). Leblanc &
Ueauparlant, 33 L. (

.3, Q, B. 1889.

LITISPEK
MENl

f xMOE-FoirATTACH-
5 m -.ma Action.

LI, J?«ii3.

I. Dr PAILLITB PAflg^^s A L'ACHETEUrt
DES DBTTES DE LIVBB8 SANS rAsEBVBIII. In Contract Transferred, «ee sp6cialf nAM^^r^rL^A^-''^''^ ^^^F^'CONTRACTS Natitrp

="'='"»'='") see spbciale dans L'iNTflRBT des cbAan-\jwi>i xttA^iis, isature op
j ciERS, voir INSOLVENCY

^""'*"
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LOANS
I. Prescription op

248. Un pret d'argent constats par un
re^u contenant promesse de rembouraer la
sommepret^e avec interSt n'est pas soumis
(l la prescription de cinq ans. DeSola v
Ascher, 17 R. L. 315, Q. B. 1889.

II. Term for Payment.

249. having effected a loan payable in
ten years with interest at 6 per cent by
monthly instalments fixed by dividing the
principal and interest added together, the
delay of payment was in favor of the
debtor, who could pay by anticipation be-
fore its expiry, allowing for interest only up
to the time of payment. La SocUU Per-
manente de Construction, des Artisans &
Ouimet, 14 Q. L. R. 81, Q. B. 1888.

LOCATEURAND LOOATAIRES-
See LEASE, LBSSOE AND

LESSEE.

LOCOMOTIVES.

I. Railways not Responsible for
Accidents Occasioned by the Noise
oj Escaping Steam from, see RAIL-

LODGING HOUSE KEEPERS.
I. Privilege op, gee HOTEL-KEEP-

ERS.
II. Rights of, see DROIT DE RETEN-

TION.

LOUAGE D'OUVRAGE.
I. CONTRAT DE, Voir COMMEROTAT

MATTERS, MAsi-ER AND SERVANT^

LOYER— Foir LESSOR AND
LESSEE.

LUNATIC ASYLUMS.
I. Act Respecting, Amended O. 64

Vic, Ch. 29.
^

II. Cost of Maintenance of

250. Sous les dispositions du statut de
(iuebec, 43-44 Victoria, chapitre 14, relatives
aux fthenes, le sherif no pouvait recouvrer
des municipalites la moitie du coilt de I'en-
tretien des alienes, sans prouver que ces
alienes avaient eu leur dernior domicile
dans les hmites de !a municipa'iite, pendant
au moms six mois precedant leur admission
A I'asile. (ss. 31 et 32.) Alleyn v. La Corp.
de la Citide Quebec, 19 R. L. 391, Q. B. 1838.

III. Discharge prom.

251. On a petition for the discharge of a
person confined as a lunatic, theCourtfound
that the testimony of physicians who had
examined the patient was conflicting, andm particular the opinion of the physician
resident in the asylum was in conftict with
that of the visiting physician Held, that
under the circumstances the Court would
order an examination of the patient by a
disinterested expert before pronouncing
upon the petition for discharjro. Perrv
Exp., 29 L. C. J. 7, S. C. 1884.

^
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MAGISTRATES.

I. Prohibition AOAiNHT, on a Ch
OF Prejudice, see PROHIBITION

ON A Charge

MAGISTRAT DB POLICE.

I. PEUT feTRE CONTRAINT PAR MANDA-
MUS C: RECEVOIR UNE DEPOSITION HE
PLAIGNANT D'UNE INFRACTION AUX LOIS,
voir MANDAMUS. '

MAGISTRATES' COURT.

I. Effect of Repeal of Act.

1. Bien que I'Acte 51-52 Vict., ch. 20, ait
6t6 deaavoug et, par suite la Cour de Magis-
trat qu'il creait, abolie, ce desaveu n'a pas
eu pour eflFet d'annuler les procedures faites
devant elle, ni les jugements rendus par
elle

;
et pour obtenir un nouveau jugement

devant una autre cour, pour la mS'mo cause
d'action, il faut prealablemerc renoncer a
ce premier jugement. Cadotte v. Obcnie, 12
L.N. 211, C.C.I 889.

II. Jurisdiction op

2. La Cour de Magistrat actuello etablie
par proclamation emanee le 2 octobre 1888,
en vertu du statut de 1869, 32 Vict., chap.
23, n'a pas de juridiction pour juger une
cause instituee devant la premiere Cour
des Magistrats, d'apres Facte 51-52 Vict..
chap. 20, avant son desaveu par les autorites
federates. Thylion v. Grenier, 12 L. N. 147.
Mag. Ct. 1889.

'

MAIL AGENTS.

I. Liability of

3. Lettre enregistree perdue pendant que
le sac de la malle etait sous la garde des
defendeurs. En I'absence de preuve de
negligence ou d'imprudence, ces derniers
ne peuvent etre tonus responsables. Racine
& Morris ?.-. t,.C. J. 269, Q. B. 1888.

MAINTENANCE.

I. Op Actions.

4. Dc. -c avocats qui pratiquent leur pro-
fession ": Bociete sont conjointement fit

solidsureiuent responsables vis-a-vis un clie.it
qu lis ont represents ad liUm, ct pour ie
compte duquel un des associe.s a collecte de
I'argent, quand meme cet argent aurait ete

reiju ai)r(\s la reddition du jupcinent dans la
cause oil ils occupaient. Julien ic I'revosl,
8 L. N. 143, C. C. 1884.

5. Uno convention par laquello un avocat
s'ongage a jjoursuivro una action en dom-
mnges, et & ne rien charger au client, au cas
oil il na r^ussirait pas, pourvii (|ue les doni-
magcs lui appartiennent, oat nuUo, de ploin
droit, et I'avocat n'a droit a aucun honoraiie
aur line scmblable poursuito. Leblanc v.

Jieauparlaut, 18 R. L. 20, (J. R. 18S9.

II. Of Parents by Children Ex-
tends TO those whose Condition is
Caused by their own Acts, see ALI-
MENTS.

MANDAMUS.
I. Grounds of
II. May Issue to Prevent a Board

OP Municipal Revisors from Exercis-
ing AN Illegal Discretion, see MUNI-
CIPAL CORPORATIONS.

III. Penalty against Corporations
FOR Refusing to Obey
IV. Procedure IN Cases ( ,

V. Right to, see ARBI'IRATORS,
COMPANIES, COMMON SCHOO^ 8
ETC.
VI. Suspension op Proceeding
VII. Will Lie to School Commis-

sioners TO Compel them to Execute
THE Judgment of the Superinten-
dent, see COMMON SCHOOLS.

I. Grounds of

6. Si un magistrat de po'ice refuse de re-

cevoir une deposition se plaignant d'une
infraction aux lois, il pourra y etre contraint
par mandamus. Boliand & Dugas, 1 5 R.Ij,

266, S. C. 1885.

7. Par la loi, les commie"- '•.'r- J'scoles
doivent se souniettre aux oru.. - a'.;:, juge-
ment rendu en appel par le suri.itondantdo
I'instruction publique

;
ils ne pouvent apres

que teljugement aet6 prononce, passer une
resolution pour reunirdeux arrondissement.s
d'ecoles qui n'avaient jamais et§ separes de
fait, bien que leur division fut ordonneo par
le surintendant ; dans ce cas, un mandamus
pent emaner pour forcer les dits commis-
saires d'ecoles a effectuer la dite division.
Tremhlay v. Les Commissaires d'^cole de Si.
Valentin, 15 R. L. 18, and 12 S. C. Ren, 546,
Su. Ct. 1886.

8. Under 40 Vict., ch. 22, s. 1 1, the Super-
intendent of Education for the Province of
Quebec, on an appeal to him from the deci-
sion of the School Commissioners of St.

Valentin, ordered that the school district
of the Municipality of St. Valentin should
be divided into two districts with a school

ase in each. The School Commissioners
subsequently decreed the division, and a
fow days It er, on a petition, presented by

!' 1'

'
[.

^^ - —
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ratepayers protesti).; ; ..

,

vinion,
thoy piisHod arirf'io, rcbolutioij refusing to
entertain the). (:tion i.iUer on, without
hiivinj,' taken my btops to put into iixecu-
tion the deci 'i n of thn Superintendent,
they passed n resolution dechiring that the
district slioiiM not be divided as ordered hy
the Superintemltrnt, but should bo reunited
into one. In answer to a peremptory writ
of mandamus, granted by the Sir -,-,i

Court, ordering the School (^-'omiui; hioners
to piit into execution the decision of the
Superintendent of Education, the School
Commissioners (Respondents), contended
tlict they had acted on the decision by
apvi jving of it, and that as the law stood,
tnn; had power and authority to reunite
the two districts on the petition of a majo-
rity of the ratepayers, and that their last
osolution was valid until set aside by an
upr'eal to tlie Suiiorintendciit Held, (re-
versing the judgment ofthe Court ofQueen's
Bench), that the Commissioners having
acted under tlu' authority, conferred upon
them by C. S. L. C, ch. 1;'), ss. 31 and 33,
and an niijeal having been madf' to <uo
Supermtendent of Education, his decision
in the matter is final (40 Vict., ch. 22, s 11),
and can only be modified Ijy the Superin
tendent him 'oif, on an ajiplication miide to
him under 3;j Vict., ch. 25, a. 7 ; and there
fore, that the porcniptory mandamnsi order-
ing the Respondents to execute the Super-
intendent's decision, sliould issue. Tremhlay
&. The Schoo! Commissioners of l>t. Valen-
tin, 9 L. N. 172, and 12 S. C. Rep. ,'46, Su.
Ct. and 15 K. L. 18, 1886,

III. Penalty
FOR Refusing tm

\IN8T < OBPOB.VT
•FY

9. The fine vvhicli a corporation may be
condemned to pay under Art. 102.5 C. P. C,
should be ordered to bn lid one half to
the Crown and one L.it to the petitiomi.
Montreal, Portland & Enton Railway Co.,

& Haiton, M. L. R. 1 Q. B. 351, 1884.

IV. Procedure in Cases of

10. II n'est pas necessaire que 1 fix-

lui meme le jour du rapport d'ui f d
mand'imns. Et I'atHdavit au souti^ le ,

requete pour remission d'un bref ue man-
damus peut etre general. Charbonneau k
Jiastien, 17 R. L. 566, S. C. R. 1889, et 18 R.
L. 119 S.C. 1889.

V. KlOHT TO

11. Le mandamus pour contraindre une
compagnie incorpor§e a faiio, dans le livre
tenu a cet effet, I'entree de transports
d'action, doit utre adresse a la Compagnie
mSme et non aux directeurs nommement.
Cunningham & Beaudet, 11 Q. L. R. 168, S.

C. 187.8.

12. Lorsqu'un ordre est donne, par un
juge de la Cour Superieure a des juges de

paix, lour ordonnant do suspendre ieurs

procpduros, dans certaines causes y men-
tionn^es, et quo ces jiige.s de paix, en obeis

sance il cet ordre, Bus|)endent Ieurs proci

dures ; ils no pouvent etre considfiros

comme on defaut de romplir lo devoir (|ui

leur est impose par la loi, et il n'y apaslieu,
dans CO cas, d'cmnnor des brefs de manda-
mv- Tvant (pie cet ordre n'ait ^tA mis do
-^",

i>
ir une autoritS competonto, et quo le

refus des jugos de puix de proceder n'nit He
constats ensuite, et, quelle que soit la vali-

(lite de I'ordro, il n'est pas au pouvoir des
juges do paix A qui il est adressS de passer
outre, et de decider de sa vnlidite ou de sa

nullite. Caron & Lamontagne.lH R. L. 641,

q. B. 1885.

1 3. The Court has jurisdiction to issue a
writ of mandamus, ordering the Board of
Revisors or other proper authorities, as the
case may bo, to place the name ofan elector
on the voters' list, where such name has
been improperly omitted. Fairhairn v.

Dechine, 31 L. C. J. 48, Q. B. 1886.

14. Under art. 1033 C. C. there is no
appeal from the judgmer*- granting the
petition for a writ of •... nJamus in such
cases, they being matters relating to a Mu-
nicipal Corporation. lb.

15. II y a lieu au lirof de mandnmv;. pour
forcer des exiiminateurs nommes su is les

dispositions de la section 3, du chap. 99 des
Statuts Revises du Canada, pour examiner
et eprouvor I'liabilete et la i !)nip('!tence des
candidats A la charge d'inspt .teur ou de
80U8-in»pecteur des articles montionnes au
dit statut, a dSlivrer aux candidats (jui ont
et6 examines un certiticat de competence,
lorsque 'es examinateurs out constate que
ces candidats avaient los connais^ ncea et
habilite sufHsantes. Mcintosh v. Black, 17
R. L. 39, S. C. 1889.

VI. SUf .'EN SI ON OF PROfEEDINQS
where there is a number of cases
Identical in Object.

16. Lorsque plusieurs pourauite- pen-
dantes devant les memos juges de j lix sont
semblables, et que les questions soulevfies,
?)ar un bref de mandamus, peuvent gtre de-
idees sur la conteststion (lans un cause,

I emanation d'un bref de mandamus dans
ohacune des cause;- ra considSree commo
vexatoire, et la cour devra, si la chose lui

est demandee, suspendi les procedures
dans tous les mandamus a i'exception d'un
seul, jiisqua cequ'il ^oit ad juge dans la cause
oii Ton procede. Caron & Lamontaqne, 15
R.L. 641, Q.B. 1885.

MANDAa\ I

I. POUVOIBS DU NOTAIRE INSTRUMEN-
TANT, voir AGENCY.
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MANDAT TAfJITE- Voir

AGENCY, IMI'IJKI).

MAN(ErVKES FHAUDULEIISES
— Voir ELECTION LAW, Cob-

KUPT TkACTIOKS,

MAIUTIMK LAW. 518

MAIMTIME LAW.

I. Collision.

II. IlUIiKH OK Saimno.

III. Salvaok.

IV. TOWINO.

MANUFACTOKFEH
TORIES.

MARCIIANDB PUBLIQUE.

I. Declaration by, see ACTION qui
TAM.

II. Lr.MilLITY OK, KOK GoODH BoUOHT
BY IIKIl ilUSMANn.

I. COLLISION.

18. Where a rait in tow of a steuiuor

collidod with a schooner at anchor, in a part

of the River St. Lawienco of ditricult na-

See FAC-
! vigatimi,— Held, inevitable accident, and

action of schooner dismissed without costs.

Fradet & The Rival, 1 1 <i. L. U. 382, V. A.

C. 1885.

19. Where another raft in tow collided

with the same schooner, the latter held to

blame for having noan<'.hor watch, and not

slacking her chain, and lier action dismissed

with costs. {Tin IHfjaud). lb.

20 It is the hoiindoii duty of a vessel

under weigh, whether the vessel at anchor

bo properly or improperly anchored, to

avoid, if it be possible with safety to herself,

any collision whatever. Ross & The Henry
/(', 13 Q. L. R. 370, V. A. C. 1887.

21. When a collision occurs betwoon a

ves'.t^l at anchor and a ship under weigh,
" fault

17. The Defendant, a marchandepublique
carried on business under the name of L.

A. & Co'y ; L. A., Defendant's husband,

being her general agent and business
|

,^^^^.^
. .^ ^j^^ yp^^^,, ;„ motion is in fault

manager. The Plamtiff sued for pnce ot
^^^^ ^^-'^ ^^^^ of proof is thrown on hor and

ii<s tubing furnished upon order of the
| ^^^ .^ compelled to show that cho other

band. The Defendant's prmcipal plea
j ^^^^^j ^^.^^ improperly anchored and that

V. ,s that the tubing was ordered by the
, ^^ i,„p,.oper anchorage rendered the colli-

hu^baur I without her authority ior a priva e
^.^^ inJ^vitable. lb.

enterprise oi his own, which had nothing to

do with the business of L. A. & Co'y, and
that she could not be held liable. The
Plaintiff proved that the goods were pur-

chased in the ordinary course of bu-iness

for L. A. A- Co'y, that he 'as led to believe

by the hi Wand that the goods were so pur-

chased, tiiat no credit had ever or would
have ever been given to the husbtjnd per-

onally
I

in this as in other transactions

the Plaintiff only dealt with him as repre-

sentin L. A. & Co'y, and looked to the

stock of that business as his security for

the debt Held, that Defendant was liable.

Mitchell & Lazarus, 9L. N. 50, C.C. 1886.

MARGIN.

I. PiTRCHASE OF Stock on a Gambling
Transaction, see GAMBLING TRANS-
ACTION.

[N3TRUMEN-

MARI ET FEMME.

I. Commune en biens peuvent poub-
SUIVBE ENSEMBLE POUB UN TORT COMMI8
A LA FEMME, voir ACTION.

22. Where a ship is lost or receives further

injury after a collision, the presumption

is' that the loss or ilamage is caused by

the collision, and the burthen is on the

other vfs<^<' if jii'^ved to bo in fault for the

collision, i.> how Ui t the subsequent loss or

damage was nob c." •, 1 by her negligence.

76.

23. In the cas;' oi a collision.those onboard

the damaged ship must exhibit ordinary

courage in standing by their vessel and show

proper skill and seaman- hip according to

th«' circumstances of case, but the Court

will make reasonable allowance for the

excitement which usually attends a col-

lision, and those on board will not bo

expected to be so acute in their judgment

as to act with the same skill and coolness

as if there had been no collision. lb.

24. H, a steam barge was going up the river

from the Lachine Canal, and (), a propeller

was coming down. signalletl that she

wished to pass II on the left or opposite side

to that provided by the rules of navigation,

H replied that she would keep to the right

as usual. turned to the left and came

into collision with II, sinking hor

—

Held,

that as O had deviated from the course

which the lules of navigation required her

I

to take, she was liable for the damages
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caused by tho colli.ion. iVeelon v. k'envu,

MARITIME LAW. .-i^iO

if

f *

ili! I

'

I

II. l{niJ£8 0KNAIL,IN(t

25. When two steai. ,,ip8 meet in the
rivor St Lawrence at a place whore a pro-
jection or point on the North Shore hun a
correHponchng bond in the chnnnol, tho
(leicending vossol hiw no ri>,'ht to in/or that
the ui)ward hound vessel in angling across
the river, and will notimss port bide to port
side, from tho fact that, while keeping to
her own side of the lair-way, tho curve
causes hor to show her starboanl side. Allen
V. Keford, 15 Q. L. R. 341, V. A. C. 188'J.

II. Salvaoe.

26. A steamer towing a vessel is not
bound to rescue h(>r from unforeseen d«nger
without extra payment for salvage services.
J he Sl^ Ililaire v. Nadeau, 12 Q. L. R. 71

1,V. A* C» I086,

27. This was an action promoted by Mr
8., owner of the Island of Antico.sti, for
salvage services in connection with the
cargo of the steamship "Brooklyn" of the
Mississippi and Dominion Steamshii) line
or which he claims *2,(X)0. In November
last, the " Brooklyn,'' when on a voyage to
Ciuebec, was stranded on the east coast of
Anticosti and became a total wreck. Shortly
afterwards, an agreement was mad(^ between
the agents of the vessel and Messrs. Far-
quhar, Larder and others, practical salvors
ot Halifax, under which the latter agreed
to proceed to the wreck and save the cargo,
their remuneration being fifty per cent, of
the net proceeds. Tho salvors set out in a
wrecking steamer, the " Earl of Dufferin," ar-
rived at the wreck about the beginning of
December and began operations. From the
position of the " Brooklyn," these operations
involved diving for the cargo in a cold
and inclement season, and were necessarily
attended with difficulty and danger, as the
proof abundantly shows. During their labors
the "Earl of Dufferin" was driven ashore
by a violent gale and totally lost. There was
no insurance on the vessel. After this loss,
the salvors continued to save the cargo and to
store it on the beach, some above and some
below high watermark. As the season was far
advanced, they telegraphed to Jfalifaxfor
a vessel to take them off the island, and a
Bteamerwas neni, which had to put back in
distress. Being tims left to their own re-
sources, and obliged to pass the winter on
the island, they built a hut, partly with
wreckage from the "Dufferin" and partly
with fir trees growing in the neighbourhood.
Their provisions were procured from parties
on the island, and they used as fuel coal
from the " Dufferin." It is needless to say
that the winter was passed in great hard-
ship, which tvas certainly not alleviated by
the conduct of the Plaintifl's employees on
the island. In the spring, they again re-

sumed operations on tho wreck, and alKiut
tho middle of May l.-ist, having jiire<l a
schoonei', brought their salvage to Quebec,
whore it roalizod a not sum of !|i2,H00. Of
this, by their agroomt-nt, thoy wore entitled
to half, which, of course, in no way ronuine-
ratod them for thoir time and hurdship.

j

About twenty-four men weroongHged in the
work. f»n thoarrival of tho schooner at Quo-

I bee tho cargo was seized by Mr. S, on a salv-
age claim lor |2,0()(), and to moot this
claim, tho proceeds were lodged in court.
Per Curiaiu, it is not pretended by Mr. .S

that he or hia servants contributcnl in any
way to the saving of this property. Ills
pretension is that ho is entitled to reward
by way of damage for tho use of his beach
and island and for the trees which tho
sailors used in making their winter hut.
These pretensions plainly establish no sal-
vage claim at common law, but it was argued
that, under the Dominion Wrecking Act,
damage occasioned to property was assimil-'
atcd to salvage, and that under the provision
of this stai lite, the Plaintifl" f^hould recover
them as such. Granting this to be the case
and that this court has jurisdiction—a point
on which under the view I am about to take
] pronounce no opinion— I still hold that the
Plaintifl"'8 case fails, for tho simple reason
that ho is not proved to have sustained any
damage ivhatever. Merely placing a few
tons of cargo on a rocky beach, miles away
from any settlement, has caused him no
injury, nor has any witness in tho case ven-
tured to affix a money value on the trees
taken by the salvors to build up their refuge
during the winter. Mr. S has not been
rendered a penny poorer i^y the salvage
operations in question, and it was never
intended by the Act that the mere fact of
the ownership of a coast, on which salvages
operations were being executed, should
entitle such owner to compensation. I
accordingly dismiss Mr. S's action with costs,
and pronounce the salvors entitled to re-
muneration according to their agreement.
Stockwell V. Cargo of Steamship Brooklun,
12 Q. L. R. 323, and 9 L. N. 322, V. A. C. 1886!

28. While admitting the general rule of
Admiralty decisions in ca^es of salvage,
that amounts greater than what the actual
services appear to be worth are allowed to
the salvors as an encouragement to save life
and property, where, in the opinion of the
Court, a salvage agreement is exorbitant,
the Court will refuse to enforce it. Kaiiie
& Twiddell & The Ismir, 14 Q. L. E. 353. V
A. C. 1888.

'

IV. Towing.

29. A tug has the right to cast offher tow,m stress ot weather, when tho lattei is over-
running her, and, in such case, will not be
liable for subsequei.i damage by collision of
the tow with anotlier vessel, all the pre-
cautions required of a ship under sail not
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having been taken by the tow. Tht Hat-
tray in re ^V The ChaUemjer in re, 1 4 (i. I..

U.U5, V. A. C. 1888.

MARQUE DK OOMMKIUJR.

I. Vkntk i)E, Koi/GOODWII.l..

MARRIAGE.

I. Action against Wifk.
II. Action hktwekn Consorts.
III. Action by Wikk.
IV. Authorization op Wipe.
V. Breach of Promise ok.
VI. Education of Children.
VII. Effects of Wipe's Adultery.
VIII. Formalities op
IX. Impediments to
X. Liability op Husband.
XI. Liability op Parents.
XII. Liability op Wife.
XII. Proof of
XIV. Rights op Parents.
XV. Rights op Wife, see OPPOSI-

TION.
XVI. Separation de biens.
XVII. Separation de corps et db

biens.

XVIII. Wipe Bound to Reside with
Husband.
XIX. Wipe Entitled to Allowancie

TO Pay Law Costs.

I. Action Against Wife.

30. Tho Plaintiflf leased ceituiti pieuiises
from one Annie Elizabeth Myler, who aftpi--
wards married .Tames Main, and a commu-
nity of property existed between them. Tlie
Plaintiff sued tho wife, i.' respect of the
lease, and made her hmliptul a party
merely to authorize th^ wifr to ester en Jus-
tice. Tho female Defemi.mt filed an excep-
tion to tho form, which was maintained
Styles (fc Myler, 1 1 L. N. 356, S. C. 1885.

31. After the judgment reported above,
the Plaintiff moved for leave to amend, by
adding to the name of the Defendant .Tames
Main tho words " as well personally." The
motion was rejected. lb. d. 357.

» '.mV^^T^^^ between Consorts, see
ACTION.

32. Dana iino actioni entrem.ari nt fcmmo
lorsqu'il ne s'agit que d'une (juestion de
Irais, chaque partie devra payer ses frais.
Mainville <t- Corbeille, 18 K, L, 30, Q. B. 1889

MARRIAdfi.

III. Action by Wife.

522

33. La femuio commune en biena aveo
son e|ioux peut HO joindre A lui pour inten-
ter line action en dommagea pour dos in-
jiiies qui lui ont 6t6 faiteH. liazinet «t Rou,
18 U. L2'J4, S. C. 1889.

31. Et la foinme iloit (Hie pourtiuivi soule
pour lo8 dommages resultant do son delit,et
son mari ne pout 6tre recherchfi A cet
6gard puisqu'il n'en est pas responsublo. lb.

IV. Authorization of Wipe.

35. \a\ tVmmo separ^o de biens et mar-
chande publique, i)eut poursuivre en dom-
mages pour des faits relatifs iV son com-
merce sans etre autorisfe par son mari ou
par le jugo. Methnt et al. v. Dunn, M. L.
R. 1 S. C. 224, et 8 L. N. 134, 188 .

36. Le defaut d'autorisation de la feinme
marioe pour ester en jimtico doitetre plaid6
par exception a la fonue, et oette informa-
Iit6 est couverte par la comparution du d6-
I'endeur et son defaut de I'invoquer dans le
delai de la loi. Thomas &, Charbonneau, M.
L. R. 1 S. C. 253, and 8 L. xV. 187, 1885.

37. II faut proceder par exception a la
forme, memo dans le cas oii la demanderesse
all^guo iiu'elle est autorisee, et on le defen-
deur nie le fait de cette autorisation. Un
plaidoyer au fond contenant ces moyens
sora rejeto sur motion. lb.

38. On an action on an insurance policy
transferred to Ajipellant by a married woman
and which action had been dismissed in the
Courts below,— //eW, in the Supreme Court,
that the Appellant had no locus standi,
there being no evidence that M II B (the
married woman in question) had been au-
thorized by her husband to accept or trans-
fer said policy. Jioyce & Phcenix Mutual
Life Ins. Co., 1 1 S. C. Rep. 723, Su. Ct. 1887.

39. The liability of an aval to a promis-
sory note, while co-extensive with that of
the maker, is unaffected by any purely per-
sonal grounds which the latter might urge •

and such a personal ground is the want of
authorization of the husband, in the married
woman who if maker of tho notp. Norria
& Candon, 14 Q. L. R. 184, and 14 Q. L. R
1 H. C. 1888.

40. A married woman may act alone as
the agent of her husband, in a matter in
which he benefits. In such case, the act of
the wife is in reality the act of the husband.
lb.

4 1

.

Who! a husband and wife bind them-
selves, jointly and severally, for a loan and
it is proved that the husband got the money
from the lender and used it himself, the
obligation of the wife is null and void—
Semble, that it is incumbent on the party
claiming to enforce the contract of a mar-
ried woman in such a case, to show that it
inured to her separate advantage. Artjsans
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Perm. Building Society v. Lemieux, 15 Q.
L. R. 35, S. (;. 1888. '

42. An action against a married woman
which does not appear to have been sorvorl
on lier husband, will bo dismissed on the
gi'ound that she is not assisted or authorized
d ester en jiistice sis vcMnvod by art. 17(3 C.
C. Ih.

43. La femme s6par6e de biens qui est
poursuivio pour le recouvrrtment d'une
creance et qui pourauit en garantie un tiui's

<iui s'est oblige de la payer jiour elle, n'est
pas tenuo de so t'aiie autoviser par son mari
pour intenter cette action en garantie. Mar-
con iV PkiUips, 18 R. L. 574, S. C. 1889.

44. Following Waldron & White, JL L, R.
3 Q, r>. 375. A lUJirriod woman, common as
to property, may bring an action in her own
name, authorized by her husband, for per-
.sonal injuries. Simmons & Elliot/, M. L.
R. 5S. C. 182, 1889.

V. liKHAClI OK PUOMISR OF

45. Celui qui abanuonne, sans motif legi.
time, un projet de mariage pout etre con-
damne a payer, a I'autre partio, dos dom-
magos, mais ces dommoges no peuvent in-
clure Ja i)erte dos avantages que le futur
epoiix qui refuse d'e.vecuter li promesse se
proposait d'accorder. Demcrs .t lUbertl 13
R. L. 400, S. C. 1884.

'

40. Si par inconstance ou autreinont, colui
qui avait promis de so marior change de
resolution et refuse d'accomplir sa promesse
il doit des dommages interets A I'auti'e par-
tie. Cardinal v. Dorice alias JJorls, M. L l{

4,S,C. 17,1888.

47. In an .aetion for damages, for breach
of promise of marriage, although no actual
written ju'cmise of marriage is proved, th<'
Defendant will nevertheless bo condemned
in damages, ilit appears from the evidence
adduced that the conchict of iho Defendant
was such as to give the PlaintifF reasonable
cause to believe that he intended to marry
her. Chapman v. Scott, 31 L. C. J. 327. S C
R. 1887.

'

48. A commencement of ]iroof in writing
is necessary to prove a promise ol' marriage
Cameron & Steele, 11 L. N. 234, S. C. 1887

Vr. Education oi' (.'mildhkn.

49. Dans le cas de separation do corps
entre epoux, le pere, aucjuel la garde des
enlants a ete enlevee, n'est pas pour cela
prive de son droit de surveillance sur leur
education, et il pout memo recnurir a I'in-
tervention d(^ la justice, dans le cas oii la
mere torait un tisage abusif do la mission ciiii
lui a ete confie. Valade & Corbeil, 33 L. C .1

207, S. C. R. 1889.

50 Toutes les decisions relatives a la garde
et a 1 education des enlant sont susceptiblos
u'etro rapport^fs et modifiees A raison de
circonstances nouvelk^s. lb.

Vn. Effects of Wife's AnutTER-i".

51. 'i"ho wife commune en biens, may be
declared by the Court to have forfeited her
share in thr community, when proved guilty
of adultery. The Civil Code has not altered
the old law in force in this country, in that
respect. Washer v. Hawkins, II L. N. 260
S. C. 1882.

'

VIII. Formalities of

52. Un mariMge contraote on il n'y a ni
pretres oi. ministres, ni niagi,;trat, niaucuue
autorite religieuse ou civile ni aucun re-
gistry, peut etre etabli par preuve verbale
et les admissions des parties jointes a une
longue cohabitation sont la meilleure preuve
et le mariage dans ces circonstances, est va-
hde quoinue pas accompagne de ceremonies
civile ou religieuse. Fraser & Pouliot, 13
R. L. 1,S. C. 1884.

'

.53, Mais, Jug4 en appel, au contraire,
qu il n a i)a3 ete prouve en cette cause que
feu A F et A M aient jamais contra ete un
mariage legitime, ni que le pretendu maria-
ge que I'lntime allegue avoir ete contracte
dans les Territoires du Nord-Ouest de
1 Amenque Britannique du Nord, entre le
dit A F, ne dans la province de Quebec, et la
elite A M, femme sauvage des Territoires du
Aord-Ouest, fut un mariago ayant les condi-
tions recjuises pour etre reconnu valablo dans
la province de Quebec ou dans tout autre
pays civilise. lb., 13 R. L, 520, Q. B. 1885.

IX. IJri'EDIMENTS TO

54. Jusqu'a la mise en force du Code
Civil de la Province de Quebec, la parente
au second dogre de consanguinite en ligne
coUaterale a toujours, pour les catho'iques
de cette province, ete reconnue comme un
ompoche-aent dirimant de mariage, dont les
paities pour contractor validement mariage
devHientobtenirdispense de I'autorito eccle-
siastiquo. Globensky v. Wilson, M. L. R. 2
S. C. 174, et 9 L. N. 104, 188G.

55. Le Code Civil (Arts. 127 et 134) a
la,isse subsister pour les catholiques de la
dite province les empechemonts jusque-la
admis dans la dite eglise catholique, et a
conserve a chaque croyance la jouissance de
ses usages et de ses pratiques relatifs au
Liariage. lb.

50. Par consequent le mariage c^lebre par
un ministre protestant entre deux catho-
liques oousins-germaiiis, sans publication de
Dans, en vortu d une licence du lieutenant-
gouverneur de la province, mais sans dis-
pense de I'autorite ec clesiastique catholique
du dit ompechement, ou de telle publi-
cation de bans, iloit etre declare nul quant a
ses effets civils. lb.

X. Liability of Husrand.

57. Le mari n'est pas responsable pour le
prix dos marchandises vendues il credit li
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son eponao lorsqu'il avait formelleraent de-
fendu au marcha->d do ne point faire credit a
aucun inembre de sa famiile, et il est admis
que lo mari a toujours fourni a sa famille tout
CO dont elle a besoin, et (jue sa femine Ikit

desdepensos extravagantes. Roy v. Grander,
11 L.N. 18, CO. i 887.

58. i'o an action of damages brought by
the Plaintitl' personally as well as being head
of the community, alleging that the De-
fondant had slandered Plaintiff's wife, the
Defendant pleaded in con)pen,ja'ion that
the Plaintitrs wife had slandered Defoudaiit
without specifying the occasion, or alleging
that the Plaintiff was present or had ap-
proved of the words uttered Tlelcl, that the
Plaintiff not being responsible for slander
committed by his wife without his knowl-
edge 01 approval, such slander oould not be
pleaded in compensation. LaoalUe v. Stir-
prcnant, 10 L. N. 3i3, S. C. 1887.

XL LiAitiMTY oi-' Pahk.nth.

59. Le pcro est tjnu en loi a I'entretien
et a I'education de son enfant, et, ni lui, ni
HHi i'opresontants ne peuvent opposer les

'

dSpenses faites pour ces objets, en compen-
sation k une detto legitimement d'lo a I'en-
fant. Boilcau & Seers, M. L. 11. 1 S. G. 239,
and 8 L.N. 134, 188 .

60. Le pere, peut, suivant les circonstan-
ces, etro condamne a payer a un tiers la
pension fournio par ce dernier a sea enfants
((ui ont Iviase le toit paternel, on difiiculte,
et (jui y sont retournes ensuite. Cousins <t-

liouchard, 15 (I. L. K. 578, C. C. 1887.

XIL LiAKiLiTY OP Wipe.

61. Where a wife sSparie de Mens living
with her husbaml orders goods for the
maintenance of the family, and they are
charged to her in the books of the vendor,
and her husband is without means, she is

liable for the whole cost thereof under the
provisions of C. ('. 1317. Merrill et al v.

Grijfin, M. L. R. 1 S. C. 335, and 8 L. N. 2-i6,
188 .

62. Si une fommo separee do biensd'avec
son mari, achete des etbits pour les besoins
de la famille et, si ces efl'ets sont charges au
nom do la femme et a sa coimaissance et
sans protet do sa p£.'t, et livres au domicile
conjugal, lo vendeur a une reclamation con-
tre cette femmo pour le paiemcit cie ces
effets. Et, si cette femmo a fnit ces achats,
connaissant le mauvais etat des affa'res de
son mari et sans en avertir le vendeur, il y
.1 liiu a lui appliquer les articles 165 et 1317
du Cod^. Civil et a la tenir responsable pour
le paioment de ces cliets, memo s'il a etc
stipule au contrat de mariage que lesepoux
seraiont separSs do biens ct que le mari
serait tenu de subvenir d I'entretien do la
famille et aux besoins du menage. (Jriflin
v. Merrill, 15 R. L. 55, et M. L. U, 3 O". B
130, 1887.

'

63. La femmo marchande publiquo ne
pourrsit so degager de .son obligation per-
sonnelle memo en renon^.ant a la commu-
naute, sauf le recours contre son mari ou sa
succession. Elle est alors dans ie cas d'une
femme qui a souscrit une obligation avec
I'autorisation du mari. Perr, Mary
Quinn, 8 L. N. 19, 0. C. 1884.

64. The action was brought for the re-
covery of $48.50, amount of'an account for
boots bought l)y the female Defendant
(n^par^e de liieus) for herself and children.
In buying she said to charge to her, and this
was always done, the account standing in
the Plaintiff's books against the female De-
fendant. There had been several purchases
at different times. The accounts wore some-
times rendered in her n mv. and sometimes
in her husband's nam,;, and a copy of the
accoinu sued upon had been sent to the
husband in his name. Tlie husband had
always previously paid the accounts, but
now (since the dato of the i)urchases; was in
pecuni-iry difficulties. It was admitted that
the debt was a just one. The question sub-
mitted was whether the female Defendant
was liable personally

—

Per Curiam, the case
of Hndon v. Marceau, 23 L. C. .J. 45, fully
explains the jurisprudence, and in a case
like the present the female Defendant should
be hold liable. Uanger/ield v. C/tarlebois,
9 L. N. 290, C. C. 1886. '

'

65. A def'aut do convention, la femme,
memo separee do biens, qui achete pour lea
besoins de sa famille et de la maison com-
mune est censee le faire pour et au nom du
mari. Lir/jet v. Bachand, M. L. R. 4 S C
462, 1888.

66. Le marchan i, outre le credit donne A
la femmo dans ses livres, doit etablir, au
n.jins par une preuve do circonstances, quo
la femmo a'est rc^ndue resi)onsable per.son-
nellement, lorsqu'elle n'a ])as achetee en
son propro nom. lb.

67. En poursuivant une fenmio pour les
choses necessaires a la vie, le demandeur
doit alleguer et prouvcr que le mari est in-
capable de satisfaire a ces reclamations. lb.

68. Ijors(iue pour les choses necessaires
k la vie, le marchand ne pent pas etablir
I'insolvabilite du mari, et quo le ere Jit a
ete donne a la femmo, il n'a f as <le recours
contre elle, quuml memo la femmo aurait
subsequemment promis do p.iyc;r, cutte
promesse est nulle et sans effet. Stuarl v.
Dussaulf, 12 L. N. 276, Mag. Ct. 1889.

69. Pourqu'uno femme sei)aiee de biens
soit tenue responsablo des choses neoessai-
VQi A, la vie employees ou coiisonnneos par
sa famille, il faut que le mari soit iinolvablo
et quo lo credit iui ait ete donne a elle-
memo. Stuart v. Barri, 12 L. N. 203, Matr.
Ct. 1889. ' ^

XIII. I'koop ok

70. Evidence of long cohabitation of a

8

^ 1
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whitft mail and an Indian woman in t^e
North West Territory, the woman never
having received the title of wife, will not
establish a valid mariage. Connolly v. Wool-
rich (W L. C.J. 197) distinguished. Fraser
V. Jones, 8 L. N. 178, Q. B.. and 12 Q. L. K.
.327, and 13 S. C. liep. 342, Su.Ct. 1886.

XIV. RiOHTs OK Parents.

71. La mere, le pere etant mort, a les

memes pri>'iliiges qu'avait le pore sur ses
enfants minours, a le droit d'cngager ses
enfants mineurs, et de poursuivre pour
leurs gages. Lafrance k Blain, 33 L. C. J.

12, S. U, 1888.

XVI. SliPARATION DE BIEXS.

72. La demande en intervention de I'in-

tervenante sera rejetee, parce qu'elle n'a
pas fait publier en temps utile, la declara-
tion rotjuise des femmes separees de biens
et n'a pas prouve que les efl'ets saisis fussent
sapropriete. Goudron v. Lemonier, et Guijot,

intervenante, M. L. K. 1 S. C. 160, 8 L. N.
100, 188 ,.

73. Une separation de biens entre mari et
femme, obtenue devant les tribanaux de
France, vaut ici, comme si elle eut ete obte-
nue devant nos tribunaux. lb.

74. La separation de biens, qui n'est pas
niee par une defense speciale .autre que la

•defense en fait, n'a pas besoin d'etre prouvee.
Pacavd v. lirisson, 12 Q. L. R. 281, S. C. R.
1886.

75. Lorsqu'un demandeur reconnait, dans
son action, la qualite de femme separec de
biens a, la defenderesse, il no peut ensuite
lui contester cette meme qualite. Bourqouin
v. Roy, M.L. R. 3 S. C. 168, and 10 L. N. 325
1887.

76. Une femme mariee non separee de
biens et qui fait commerce comme mar-
chande publique, ne s'engage pas person-
nellement, mais seulenient coinine com-
mune, lb.

77. La renonciation a la communaute de
biens que fait une femme en so separant de
biens judiciairement d'.avec son mari, la

kbere entieromont de toutes les obligations
qu'elle a pu encourrir comme commune en
biens avant la separation. lb.

78. Dans une poursuiue contro une femme
separee de biens, il n'est pas necossairc
d'alleguer si olio est separee do biens par
contrat de mariage ou par sentence judi-
ciairo. Ilovey & Nolan, 18 R. L. 43'J S. C.
U. 1889.

79. Le defaiit de publication et d'oxeeu-
tion d'un jugement de separation ne peut
i'tre invoque quo par les creanoiors du mari.
Gouyeon k. Descarrie, 18 U. L. 255, N.C. 1889.

XVII. Action en si'cpakation nw coups
ET OE HI ENS.

Evidence in, nee EVIDENCE,

80. Le 20 novembre 1854, ,T S et R D ae
marierent 4 Montreal. Dans I'annSe 1874, S
abandonna pa femme, et il reside mainte-
nant a Winnipeg, Manitoba, oii il tient com-
merce. Depuis son depart, il n'a rien fourni
k sa femme pour la faire vivre. Le 24 juillet
1882, BD le poursuivit en separation de
corps et de biens. Son action fut mainte-
nue, et une pension de $50 par mois lui fut
accordee. Dennehey & Spring, 13 R. L. 59.
8. C. 1884.

-> ^ ^' >

81. L'adultere du mari peut, en certains
cas, etre accompagne de circonstances de
publicite et autres, suffisantes pour consti-
tuer une injure grave, et justifier la demande
en separation de corps, faite par la femme.
Wheeler v. Smith, 19 R. L. 575, S. C. 1885.

82. The right of the wife to demand se-
paration from bed and board on the ground
of her husband's adultery, is absolute only
when he keeps his concubine in their com-
mon habitation. When the husband is not
guilty of thi'*, his adultery is ground for se-
paration only when by its publicity and
other attendant circumstances, it constitutes
a grievous insult to the wife. The adultery
of the husband, when committed only after
the wife has abandoned the conjugal do-
micile, has not the gravity which would at-
tach to the act if committed while his wife
is living with him. So, where the wife did
not prove any act of adultery by her hus-
band before she left the common habitation,
and his acts of adultery committed subse-
quently were not attended with notoriety,
or such circumstances as constituted a
grievous insult to his wife, her demand for
separation was refused. Tudor v. Hart,
M. L. R. 4 S. C. 348, 1838.

83. Dans une action en separation de corps
le mari qui accuse sa femme d'adult^re doit
indiquer le temps et lo lieu oii la femme se
serait rendue coupable d'adultere et les
noms de ceux avec qui elle aurait commis
ces adult^res. Potvin & Granger, 18 R. L.

.571, 8. C. 1889.

84. Lorsque I'epouse provoque elle-meme,
\mr la legerete de sa conduite, et par la de-
sobeissanoe aux ordres legitimes de son
mari, la colere de celui-ci, et s'expose a cer-
tain4 mauvais traitements isoles do sa part,
elle n'obtiendra pas la separation de corps.
Bonneau v. Circe, 19 R. L. 437, Q. B. 1890.

XVIII. Wipe Bound to Reside with
HUHHAND.

85. The obligation of a wife to reside in her
husband's "lome is conditional upon the
furnishing by him of one reasonably fit for
her residence, and inasmuch as by her
marriage the wife contracts the obligation
to reside with her husband at his home, an
action at law accrues to the latter to obtain
all oriJeraud judgment of the Court to compel
her o. edience to such obligation, and power
is vested in the Court to put such judgment
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into execution. Sansfaoon & Foulin, 13
Q. L. R. 53 S. C. 1887.

86. A wife needs no further authorization
to defend such an action than thsit furnished
by the fact of her husband's causing the
issue of a writ summoning her to do so. lb.

87. The wife's right to the advantages
secured to her by marriage contract being
conditional upon the observance by her of
the obligations incumbent upon her as such
wife, she may, if, without lawful reason or
cause, she leave her husband's home, and
refuse to return thereto be condemned and
ordered to return to her husband and remain
and live as his wife, and in default of obe-
dience to such judgment, may be declared
to have forfeited all her matrimonial advan-
tages, lb.

88. Such forfeiture, in the present case,
would include also certain advantages secur-
ed to the Defendant in and by a certain
deed of donation intervivos by the Plaintiff
to his son by a former marriage made by the
Plaintiff in view of his intended marriage
with Defendant. lb.

89. Such forfeiture will be declared, with-
out prejudice to the execution of such judg-
ment and order to return, and enforcement
of obedience thereto, in due course of law
lb.

90. QucerCfCKa such judgment and order to
return to the conjugal domicile, be enforced
by contrainte par corps, or can her return
be procured by force, mami miliiari ? (1) lb.

XIX. Wipe Entitled to an Allow-
ance TO Pay Costs* op an Action to
Annul.

91. In an action by the husband in nullity
of marriage, the wife's attorneys, upon proot
of her poverty and of the husband's means,
are entitled to receive from the husband a
sufficient sum to provide for the wife's costs
of action. Tombyll v. O'Neill, 11 L. N. 3u5,
S. C. 1888.

'

XX. With Deceased Wife's Sister
Act Amended. (2)

'

(1) Thia is the que,«tiou wliicli lias recently been
raised iu England m the Jackson case, 14 L. N. 121.

(2) Whereas hy an Act passed in the forty.fiftli
year of Her Majesty's reign, chapter forty-two,
mtituled " An Act, concerning Marriage with a
Deceased Wife's Sifter," all laws prohibiting a
marriage between a man and his deceased wife's
sister were repealed ; and wliereas it is desirable
likewise to remove all proliibitiou against marriage
between a man and his deceased wife's sisters
daughter; tlierefore Her Majesty, by and with tlic
advice and consent of the Senate and House of
Commons of Canada, enacts as follows : —

1. All laws prohibiting marriage befween a man
and thedaughter of hisldv.ocnsed wife'.T s.ittpr, wlipn
Uu ittw relaiiuB to consanguinity is violated, are
hereby repealed, both as to past and future mar-
riages, and as regards past marriages, as if such
laws had never existed.
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I. Community.
II. Contracts between Consorts.
III. Donation in, aec DONATION.
IV. IlYPOTiitic OP Wipe, see HYPO-

THEC.
V. Interpretation of
VI. QtiLIOATIONS BY WiPE FOR HUS-

BAND.
VII. Registration op
VIII. Riohts OP Succession under
IX. IlioiiTs OF Widow under
X. Separation of Property.
XI. Transfer by Husband.

[. COMMUXITV.

92. L'immeuble acquis durant la commu-
naute est cense l'a\oir ete a meme i'actifde

la communaute, a tnoins d'uno preuve con-
traire. (Art. 1273 G. C.) Mongeau & Dubiic,
30 L. C. J. 25, Q. B. 1804.

93. La vente par le mari des biens per-
sonnels de la femme sans son consentement
constituo une nuUite de droit (Art. 1298 C.
C). ArchambauU k, Blumhart, 39 L. C. .7.

51,Q. H. 1869.

94. Les actes> intervenus entro co-heri-
tiers pour faire cesser I'indivision d'un im-
meuble, quoique doguise sous le nom de
vente et cession, ont les memes eftets que
le partsge et font do cet immouble un pro-

nre de communaute. lb.

95. La donation faite d'un immeublo par
le ])?re a I'un des conioints, sa fiUo, n charge
de payer certaines dottes, durant I'existence
de la communaute, fait de cetto immeuble
uii propre de la communaute. 76.

96. Une femme commune, dont le mari
est absent depuis lOans, ne peut poursui-
vre en son nom pour reclamer des biens
mobiliers a elle special enient donnes pen-
dant I'absence de son mari ; ces biens torn-

bent dans la communaute, et la femme ne
peut porter une action, meme autorisSe de
justice, avant de se faire envoyor en pos-
session provisoire dos biens de sen mari
absent, si elle y a droit iC. C. 636). La femme
dont ie mari est absent, peut etre autorisee
par justice k ester en jugcment (C. 'J. 180)

;

mais ce ne peut otre que pour la poursuite
des droits qui lui sont pro]>res, et non do
droits appartensnt a la communaute qui
n'est pas dissoute et dont elle n'a pas I'ad-

ministration. Dasijlva v. Lizotte, 13 Q. L.

K., 262, 0. C. 1881.

^. Tliis Act shall not affect, in any manner, any
case decidcil by or pending before luiy court of
justice ; nor shall it affect any rights actually ac-
quired by the issue of the first raarriiige previous
to tb« psiWiiug of f !)>= Act, nor glial! this Aot nffect

any such marriage when eitlier of the juirtiea has
aftenvards, during the life of tlio othei', lawfully
inteniiarried with any other person, C. 53 Vic;
cap. 3(5,

%1„
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97. Dans I'espcce il n'a pas exiate ae com-
niunaute de biens entre feu W. Young et
Antoinette Pratt; et en consequence I'ap-

polant no peut invoquer I'existence d'une
coinmunauto de biens tripartite. Young &
Ueguise, 29 L. C. ,1. 194,Q. B. 1884.

98. La communaute legale se regie suivant
le domicile du mari lors do son mariage,
c'est-adire oii les conjoints vont s'etablir

imuiediatement apres la celebration, soit

qu'ils restent dans le lieu de la celebration,
soit qu'ils aillent au domicile de la femme
ou a celui du mari. Tb.

99. C'ependant si le futur, domicilie dans
un lieu, s'y marie, et peu apres vademeurer
non au domicile de sa femme mais ailleurs,

c'est la loi de son domicile, lors de la cele-

bration de son mariage, qui sert de regie. lb.

100. During the conmiunity existing
between Sir E. P. Tache and Lady Tache,
a considerable sum was expended from the
community on houses, ^roji>j-es of the wife,

which came to her from the succe-sion of
her father anil mother. By 8ir E. P. Tache's
will Lady Tache was made universal legatee
en usufrtdt, and his two sons universal
legatees en proprWS. After the death of
Sir E. P. Tache, an inventory of the com-
munity was made, and the amount expend
ed on the propres was established. Lady
Tache, l)y will constiuted her sons universal
legatees, 'iiid left special legacies to her
five daughters, on condition that they
ihould renounce to their share in the suc-
cession of the grand parents. Fourteen yeirs
later. Lady Tache made a codicil by which
she loft her economies (meaning her eco-
nomies after the death of her hustmnd)
aprds le r&glement des dettes de succession,
to be divided equally between her daughters.—Held, that tlie sum expended from the
moneys of the community on the propres o[
the wife was,under C. C. 1 304, a charge on the
wife's share of the community, but the sons
being made univeisal legatees by the will,

the ofTect was to make them creditors and
debtors of the sum in (juestioii, and the
obligation was extinguished by confusion.
Tach6 V. TacU, 9 L. N. 338, and 12 Q. L.

W. 45, Q. B. 1886.

101. The codicil did not revive the claim
of the community against the wife's share
for the expenditure on tho propres. In
referring to the rigleinent des dettes de sue
cession in the codicil, the wife meant to
inclu fe only such debts as she had con-
tracted personally, fb.

1(J2. La dette mobiliero contractee par la

femme avec Tautorisation de son mari est
une dette de la comniunHute, dont lo recou-
vi'emont, pendant I'existence de la dito
conmiunaute, doit etre poui'suivi contre le

mari, et ne peut pas I'etre contre la femme
seule, meme avec la mise en cause du mari
pour i'accusor'. buval ite Anctil, 1 4 (j. i^ K.

244, S. C. R. 1887, et 16 R. L. 328, Q. B. 1888.

103, Dans le cas ou un pdro possede par

indivis avec sea enfantadeaimmeubleadont
il est proprietaire pour moitie, et les enfants
pour I'autre moitie comme repr§sentant
leur mere, la licitation volontaire, autorisee

par justice en ce qui regarde les mineurs,
est un veritable partage et en a tous les

effets. Dufort v. Chicoine, M. L. R. 3 S. C.

211, et lOL. N. 390, 1887.

104. Sous ces circonstances si le pere
acliete directement ou par personne inter-

posee, il sera cense avoir toujours ete pro-

prietaire des immeubles, et par suite, ces
biens ne seront pas tombes dans la commu-
naute de biens qu'il aura creeo en se rema-
riant en secondes noces, mais lui seront

restes propres. 76.

105. Where a community existed between
husband and wife, and there was one child,

issue of the marriage, and the wife .lying

intestate, the surviving consort failed to

have an inventory made of the common pro-

perty, and (the child being a minor) married
a second time without marriage contract

—

in the absence of any "demand on the
part of the minor for a continued com-
munity, a tripartite community did not exist

between the surviving consort, his second
wife, and the child of the first marriage.

Beckett & The Merchants Bank of Canada,
il. L. R. 3 Q. B. 381, 1887.

106. La femme commune en biens qui
poursuit, avec I'autorisation de son mari, la

rcvendication d'un immeuble qu'eile pre-

tend lui appartenir en propre, et dont Tac-

tion est deboutee avec depens, n'oblige pas
la communauto, pour les frais de poursuite
auxquels elle est condamnee, par le juge-

ment renvoyant son action
; et en suppo-

sant meme que ce jugement aurait I'effet

d'obliger la communaute, il ne peut ctre

execute, sur les biens do cette derniere,

sans une poursuite dirigee contre le mari,

vu (jue ce dernier n'otait en cause que pour
autoriser son epouse. Gadoua li- Pigeon, 16

R. L. 548, S, C. R. 1888.

107. La penalite que la loi impose contre
celui qui a divert! ou recele quclques efFets

de la communaute conjugale, ne s'applique

qu'aux meubles, et non aux immeubles do
la communaute. Gandn/ v. Gaudry, M. L.

R. 4 S. C. 47, 1888.

108. Le mari, comme chef de la commu-
naute, n'est pas simpleraent I'administratour

des biens qui la composent ; il en est le

maitre absolu et peut en disposer comme
bon lui semblo, qu'eile que soit leur prove-

nance, meme s'ils ont ete acquis par I'indus-

trie de la femme i)endant son absence. Ber-

nier v. rroiilr, 15 Q. I,. R. 333, S, C. R. 1889.

109. La femme commune ne peut etre

cons'ideroe conmio un associe ; tant que la

communaute subsistc son droit est informe,
absorbe dans la louto puissance du mari et

subordonu''! ;! I'eveneuient de son accspta.-

tation apres la dissolution. EUo ne peut
partant demander, meme avec I'autorisation

de la justice, la rescission de I'alienation des



':ifm

GTS. 532

leublesdont
t les enfants
epr&sentant
•e, autoriseo

es mineurs,
I a touB les

L R. 3 S. C.

si le pere
ionne inter-

Ji's ete pro-

r suite, ces
3 la, commu-
3n se rema-
lui seront

ted between
s one child,

wife >iying

rt failed to

ommon pro-

lor) married
! contract

—

nd on the
inued com-
lid not exist

his second
;t marriage.

of Canada,

\ biens qui
son mari, la

qu'elle pre-

!t dont I'ac-

n'oblige pas
le poursuite
par le juge-

en suppo-
.urait I'effet

> peut etre
;e derniere,

tre le mari,
se que pour
Pigeon, 16

pose contre
;lques efFets

» s'applique

meubles do
ludry, M. L.

! la comma-
ninistrateur

1 en est le

)sor comma
leur prove-

par I'indus-

)sence. Her-
, C.R.I 889.

5 peut etre

tant que la

?st informe,

du mart et
;Qn acce!"> ta-

le ne peut
autorisation

ienation des

533 MARRTAOE CONTRACTS. MARRTAHE CONTRACTS. 534

biens communs I'aite par le mari ; son seul I n'est pas tenue irer.sonnolloment, tant ((ue

recours, dans les cas de fraudo, est la de- ' commun&ut6 subsiste, a nioins qu'il n'appa-

mande en eeparation de biens. lb '' raisse que cette dette est pour les affaires

ic He. ou meme jusqii'a concurrence de ce

lui liii est provenu (le sa part do lacommu-
naut('', lorsqu'il y a uu inventaire, et que sa

part n'equivaut pas la moitie de la dette. 76.

accor
su

veaux epou.x, nonobstant )» clause de siqia

ration de dettos inseri'-e r leur contrat, si lo

mobilier apporto par eux n'a pas etc onnsta-

te par uii inventaire ou etat authentique

anterieur au niariago (art. 62, ll'.t et s., 'l\'l

et s., 1053, 10.'J4, 1 106 or. 1396 C. C. ,S^ Jean , „ xi
& Ganmoni, 1 7 R. L. .594, S. C. 1 889. i „ J !• < 'ontkArTs Between Huhband and

111. A la dissolution de la communaute, i . .

la femmo survivante peut sans une accep- 118. Un nsufruit donne a conjomts ne

tation fornxelle <le la comnuiniuiti', pouivsui-
' pent etre divise, do maniere a fan-e ottnr

vre, pour le recouviement do la moitie des nux enclieies publniues la part du man, ot

creances qui etaient dues a cette comma- a la faire attribuer, par adjudication, a un

naute, lors de la dissolution, et I'aocop- ^ etranger, qui jouuait ensuite conjointement

tation, par la feniine, resnlte suffisamment 'ivec la iemme
;
et une telle division re-

du fait qu'elle reclame ses creances. Monet pugn« a I'ordre publique, et est impossible

& Brunei, 17 R. L. 681, S. C. 1889. ,

d'oxecution. Bodard v. AncM, 13 Q. L. K.

112. In an action brought by a married ^7, Q. B. 1S80.

woman in this province it will be presumed
V. INTEHI'HKTATIUN OK

119. Le defendeur et I'opposante, . son
jnial domicile or of the law which legu- epouse, sent sepai-'^s d*- biens par contrat de
it. Simmons k Elliott, M. L. R. 5 S.

: niariago, et entre autres clauses ot conven-

that she is common as to property with lier

husband, in the absence of proof of her ma-

trimon
lates

C. 182, 1889. tions m.-itriinoniales, la clause suivante fut

113. Le paiement fait au mari survivant • inseree au dit contrat :" A I'egaid des meu-

du montaii', A\w billet promissoiro dont il : bles, vaisselles, bijoux, ou autres objets mo-

est porteur consenti, depuis la mort de la i
bilieis, que la future epouse pourra acquerir

femme libere le debitour quand incme la \ pendant le mariage, elle sera tenue d'en

somme pretee et representee par le billet
|

prendre quittances ou rectus de cenx de qui

a communaute. ellc les achetera, atin d'etablir par ces quit-ferait partie des biens de 1

Favreau & Favrean, 18 li. L. 260, S. C. R.

1889.

114. En veitu de I'articlo 1301 C. C. la

femme mariee ne peut etre tenue desdettes

qu'elle contracte avec son mari qu'en sa

qualite de commune en biens, et sa pre-

sence au contrat n'ajoute rien a I'obligation
, \ a: L I- l>' 11^

que le mari contracte pour la communaute. ^'opn^e n'ayant effet qu a 1 egard du man

Lecoiirs v. Fecteau, 18 R. L. 95, Q. B. 1889. i

luimeme ou do ses hentiers.

tances ou re9us que ces meubles, etc., ont

^te achetes par elle ot payes de ses deniers
;

et faute de telle preuve, les dits meubles,

etc., apparti(Miilront au future epoux."

—

JiH/^, que cette clause du dit contrat do

mariage ne peut otre invoquee par los crean-

ciers du mari, mais doit etre interpretee

Af xcnder v.

Ldger,S L. N. 6S, C. C. 1885.

VI. Ol'.LIGATlON )tY W:KE FOB HUS-
HANU.

120. L'obligation coiisentie par une femme

115. Et cette obligation qi' la femme
contracte, menie lorsqu'elle s'oblige solidai-

remont avec son mari, n'est qu'une dotte de
la communaute dont elle ne devient per-

Bonnellement responsable que pour moitie, „ _ _

si elle accepte la communaute, et dont olle mariee et commune en >)ieiis, conjointemont

n'est nuUement responsable au cas de re- S avec son mari, et par laquelle, la femme
nonciation(art. 1374 C. C.) ot elle ne pout hypotheque un iiumeuble a elle propro est

etre pourauivie pendant la communaute
i
imlle, s'il n'est pas prouve que la femme a

pour une pareillc dette. lb. ' employe Its deniers cmpruntes a I'ameliora-

116. Et, meuie en accept ant la commu- ;
t'on^le son propre. Rabeau & Larue, 13 R.

naute, la I'onuno no peutetre lenuo au paie-
!

f-'- •^''^> '^- '^- '"°'*-

ment de telle dotte quo jusqu'H concurren- i 121. Uno femme separeo de liiens et

ce de son omolument, c'est-a-diro do la va- 1
maciihand<! publique n'a pas le droit d'en-

leur de ce -, li lui echoit, pour sa part d<' ;

' dosser un billot reijue dans EOn commerce,

biens de la communaute, pourvu qu'il y ait et de lo transporter, comme surete collate-

uii inventaire et qu'elk; rende compte de ce rule, k un creanci<'r de son mari
;
ce billet

qui lui est echu, d'apres I'inventairo ot le i ne pourra servir de base en loi a aiicun re-

partage (art. 1370.) lb.
\

cours du dit cronncier contre^ la 'emtae.

117. U dc'-to V 'ntracteo par le mari et la .

-3^*''''''» v. Guyoi, if. L, R. i H. C. IS!, 3885.

femme, (Uv.r.nt la communaute, n'est qu'une
j

122. La femme qui fait im emprunt et qui

dette de ia communaute, dont la femme i contrac'*' -me obligation en son nom per-

29

V
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Bonnel, sera tl^chargee de I'ohligution par
ello consentie, s'il est prouve que rempriint
am fait pour los affaires du mari et que le
preteur a eu connaissanco de I'objet do
remprunt. I'ariseau & Trtidcun, 13 K L
593, S.C. 1885.

123. R, a married woman separate as to
property, by three deeds of sal<! duly exe-
cuted at different dates, sold to K a certain
piece of land for a total sum of $2 791
with the right of redemption within certain
periods therein mentioned on repaying the
moneys advanced with interest. K by an
action against K sought to obtain possession I

of the land, alleging that the right of re-
'

demption had not been exercised within
the delay agreed upon, R pleaded inter alia I

the following, which was establishd by the '

evidence, viz, that the price of the above
sale was applied to pay the debts of C, her
husband, who was indebted to K, that the !

deeds referred to were simulated and not

'

sales but disguised mortgages which she was
induced by K to sign, and that she had
never received the consideration therein
mentioned.—^eW, in appeal, reversing the
ludgment of the Superior Court, that the
said deeds could not be invoked as con-
vcying the title of said property, but could
only avail as an acknowledgment of anv
sums received by R from K which were not
applied to the payment of C's debts. Klocic

124. An action to obtain possession of
the property, based on said deeds, will be
dismissed with costs, reserving to the Plain-
tiH his right to bring an action for the re-
covery of any sums actually received bv R
Jo. '

125. A promisEory note made by a wife
aeparfe de biens, jointly and severally with
her husband, is null and of no effeet as

j

tement avec son mari. d'un billet promis-
soire donno pour les affiiires dun tiers est
nulla. Leclerc v. Ouimet, 19 R. L. 78 S. C.

129. Celui qui fait un pret d'aigont au
j

man d iino femme separee do biens, qui lui

;

remet un billet de sa femme qu'il signo
!

comme procurour, en vertu d'un mandat suf-
:

hsant, ne pourra recouvrer do la femme lo
!

montant preto, s'il est ^tabli que cet argent
i

etait, a la connaissanco du preteur, pour les

j

anan^f's du mari. Baxter v. Ross, 19 R. L

regards the wie, such an obligation being
prcaibited by the terms of Art. 1301 C C
^apdelaine et al. v. Vameet vir, in Review,"
M. L, R. 3 S. C. 380, and 16 R. L. 551, 1886.

126. A wife commune en biens with her
husband, may, during his lifetime, validlv
renounce to a right of usufruct reserved to
her m the event of her surviving her hus-
band, on property possessed by him subject
to a substitution in favor of their children.
Ihe tact that on her husband's death she
renounced to the community will not affect
the validity of the renunciation of her usu-
truct, which does not come within the pro-
hibition of L: (J. 1301. The jurisprudence
on the subject of Art. 1301 reviewed. Lan-
glais V. Langlais, 9 L. N. 90, Q, B, 1886.

^
127. L'obligation contracteo par la femme

separee de biens, pour le.s dettes de son

128. L'oblication d_'une ickr\erarnc
Bepareo de biens d'avec son mari, resultant
do 1 endossement, pour aval, fait conjoin-

VI[. REfflSTRATION OK

1 30. La femme marieo, separee de biens,
ne peutinvoquer son contrarde mariagonon
enregistre lui donnant les biens moubles

,

ganiissant la residence commune, pour dis-
.

trair.^ cea biens meubles d'une saisie faito
I contre son epoux, sans etablir qu'elle a eu
la tradition reelle et la possession de ses

^ r^^'.o^''^"''"^^
^'' l-<'c<-'mpie, 15 K. L. 462,

i
V- v^. iooT.

j

VIII. Kkhits OF Succession UNDER
131. Dame Josephine Viau a epouse en

premieres noces Benjamin Lecours. Dans
leur contrat de maiiage fait en 1879, la com-
munaute de biens y est stipulee.et les epoux
se font donation mutuelle et reciproque de
leurs biens en favour du survivant en par lui
gardant viduite, et '< pourvu qu'au jour et
heure du deces du premier mourant, il ne
so trouve aucun enfant ne ou a naitre du dit
tutur manage, ou qu'y en avant vint ou
vmssont a deceder avant d'avoir attaint ITu'e
de majonte, ou d'etre pourvu par maria<'e,
ou autrement, auquel cas la presente dona-
tion reprendra sa, premiere force et vertu "
Un enfant est no de ce mariage. Le pere
Benjamin Lecours, est decede le 24 Janvier

.- , 'o
'^'"''^"t lui a survecu, mais est deco-

de le 3 mars 1883. L'epouso, Josephine Viau,
convole en secondes noces lo lor mai 1884
Les appelants, freres et sceurs de Beniamin"
Lecours, se pretondent ses heritiers._yM«^
que 'os appelants etaient sans droit pour
porter leur action, et qu'ils n'etaient pas les
heritiersde Benjamin Leconvg. Lecours y.
Viau, 32 L. C. J. 8, c^. B. 1888.

1 32. L'enfant issu de ce mariage a succede
a son pere (ieced6 ah iufesfat, et ensuite
lintimeo. Dame Josephine Xiau a herite <lo
son <-nfant; en consequence olio etait seule
proprietaire. lb.

IX. Rights of Widow undek
133. Si un contrat de mariage stipule

quavenant le deces du mari, il sorait loJsi-
1)10 a a temme eta sos enfants de demeurer
dans lo logement ot les dependances duman gratuitement pendant ea viduittj sansquou puisso les .K-rangor on aucune lacon,
et SI, pendant le mariage, le mari vend la
seule maisou dor.t il etait le proprietaire, et
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I
*''j

on il logeait iV son manage, et decinle en-
suito sans laisser aucune iiiaison, ni aueun
logement,—la femiue a droit d'obtenir des
lieritiers ("u niari im logement, on uno soin-

me d'arg( it par oliacun an representant la

valeur ar 'uolle d'un .logement de memes
conditions que celui en vue dans le contrat
de mariage. Hubert v. Rossiqnol, 10 L. N.
5, S. G. 1886.

X. Separation of Property.

134. Sous I'ancien droit, avant la mise on
force du Code Civil, le defaut d'oxecution
d'une sentence de separation d(! biens, ontre
epoux, renduit la sentence nuUe pour le

passe seulement, mais nonobstant ce de
faut d'execution, il y avalt separation <lo

biens pour I'avenir. Dubord & Aubin, 17
R. L. 414, C. C. 1889.

1.35. EtTarticle 1313etant de droit nou-
veaii et I'articio 1312 contenant aussi des
modifications a I'ancien droit, les dispo-
sitions nouvoUes de ces articles, ne s'ap-

pliquent pas aux causes en separation de
biens anterieures a la mise en force du
Code. lb.

136. Cette execution j)Ouvait se faire,

d'une maniere efficace, par lasaisie et vente
du mobiiier du niari, pour satisfaire aux
frais 8ur la demande en separation de biens.
lb.

XI. Transfer by Husband to Wipe.

137. Une cession do biens, faito par le

mari a un tiers, et, par ce tiers, a la femmo
pendant lo mariage, ayant pour eftet de
faire passer a la fomme les biens du mari,
est contrairt :i I'ordre public et est frappee
d'une nullite absolue, en vertu des articles

1200, 1265 et 1483 du Code Civil, non seule-
ment il regard de tous les interessos, y com-
pris les creanciers posteriours, mais a I'e-

gard des parties ellememas, et la fenine
n'acquiert, par ces actes, aucun droit de
propriete sur les biens y mentionnes (jui ne
cessent pas d'appartenir au mari. Fonderie
de PlessisviUe v. Dubord, 17 R. L. 499, Q. B
1889.

MASTER AND SERVANT.

I. Apprentices.
II. Clerks.
HI. Desertion op Service.
IV. Dismissal oe Servant.
V. Liability of Master, ncc DAM-

AGES.
VI. Oath op Master.
VII. Kiohts op Master.
VIII. Term of Service.
IX. Termination op Engagement.

I. APPIIENTU'ES.

138. Un pere qui engage son fils mineur
comme apprenti pour un nombre d6termin§
d'annees, dans I'endroit ou il reside avec sa
famille, est justifiable de rotirer son fils

(I'apprentissage, avant I'expiration du temps
fixe, lorsque le maitre veut I'emmener resi-

der dans une place eloignee oii lo pore no
sera pas en etat de pouvoir surveiller la
conduite de son fils. Gravel v. Malo, M. L.
4,S. C. 43, 1888.

II. Clerks.

139. Lo coinmis n'est pas un serviteur
dans le sens du reglemont de la oit6 de
Moutroal concornant les maitres et les
apprentis et serviteurs. Martin v. DeMon-
tigny et al., M. L. K. 1 S. C. 260, et 8 L. N.
196, 1885.

III. Desertion of Service.

140. Une servante engagee au mois, et qui
abandonne le service de son maitre avant la
fin du mois, a droit de reclamer ses gages
pour le temps donne, s'il ost prouve qu'elle
est partie pour cause de maladie, et la de-
manderesse qui, une semaine apres son
de part etaitretablie,n'etaii pas tenued'ofFrir
ue terminer le temps de son engagement,
mais le defendeur no I'ayant pas mise en
demeure d'y retourner, le contrat se trouvo
resilie tacitement. Fortin v. Tremblari, 10

:
L. N. 230, C. C. 1882.

I

141. Une personne qui est "engagee"
j

par ecrit u une autre personne quise qualifie
!
de " bourgeois ou maitre," pour un an, pour

i
travailler de son metier soil a I'entreprise, k

j

la piece, ou a la quantite, o. g. taut de mille,
!
doit etre consideree comme tombant sous

I I'effet du reglemont de la cit6 de Montreal
concernant les " maitres et apprentis," et

' pout etre legaloment condamnee a I'amende
et a la prison par le Recorder au cas d'aban-

j

don de son service sans permission. Dinelle
• V. Gautliier, M. h. R. 3 8. C. 134, et 10 L. N.
274, 1887.

142. Un reglement d'uno compagnie obli-
geant ses employes a lui donner un avis
quelquo temps avant lour depart de son ser-

vice, ne s'applique pas a ceux qui quittent
I'ouvrago pour cause de sante. AugS v.

T/ic Dominion Wadding Co., 1 1 L. N. 138,
G.C.I 889.

143. Dans uno action par un doiaestique
pour son salaire—un domes tique payo au
mois ou a la semaine (pii laisse le service de
son maitre sans lui donner I'avis voulu par
la loi, et sans raison suffisante perd ses
pages dus au moment de son depart. Me-
Pheraon v. Stevens, 12 L. N.
1889.

144. Si, d'un autre c6te, il ne quitte son
service que du consentementde son maitre,
ce dornior doit lui piiyer ce qui est dil et
I'clui. [b.

203, Mag. Ct.



4'
• '1

.

'4

to
!

•
M

i. ,1*
^ rn
j-V n
'1

^^^.,"<

'w

m

%

539 MASTER AND SERVANT. MASTER AND SERVANT. 540

145. ITn ouvrier, travaillant il I'lioure, qui I

quitto, sans raison suttisante, lo service de
son patron, n'a pas droit do r^clamer lo I

paienient de ce qui lui est dfi, imiiipdiiite-

!

ment en partant, mais 11 doit attendre le i

jour ordinairo de la paie. Reid v. Tremblau, i

J2 L. N. 203, Mag. Ct. 1889.
-^^

IV. D18MI88A1. OP Servant.

146. Le niaitre qui renvoie son engage,
sans raison suffisante, sera condaiune a lui
payer des dommages egaux au montant
perdu par I'engage, pendant le temps pour
lequol il n'a pas ete employe, et aussi a la
ditference des gages par luigagneesaillours.
Robimon k McMillm, 13 R. L. .'ifiS, () B
1885. )

i "

147. Insolence and insubordination on
the part of the manager of a company
towards the Directors, is a sufficient cause
to justify his dismissal bv said Directors i

without notice. Dick v. The Canada Jute
\

Co., 30 L. C. J. 185, H. C. 188G. and 18 K. L. i

555 Q. B. 1889.
'

j

148. La conduite grossiere d'un sorviteur
vis-a-vis du gerant des mattres, est cause
suffisante pour le renvoyer du service sans
avis pi6alable. Dakleij & Normaud, 9 L. N.
213, Itec.Ct. 1886.

149. Une accusation contre une servante
de s'etre absentee du service de son maitre
sans permission ne peut etre soutonue par
une preuve de desertion de service. Colleret
& Martin, 9 L. N. 212, Uec. Ct. 1886.

150. L'agent salarie qui est renvoye sans
raison a droit il sa commission, pour le
temps convenu. Be/1 Telephone Co. v. Skin-
ner, 17R. L. 350, (i. B. 1889.

V. Liability op Mastkk.

151. An employer is responsible for inju-
ries to his employees resulting from defects
in the tackle, machinery or ai^pliances
proviiled for their us-. Tackle used in work
such as loading or unloading a vessel ou.;ht
to be amply sufficient to withstand any
strain that is likely to be put upon it by
ordinary unskilled laborers ; and where
tackle breaks, without any extraordinary
strain upon it, it will be presumed to be
insufficient, though it may have been used
previously for the same purpose without
accident. And a laborer engaged in work
such as loading or unloading a vessel is only
bound to use ordinary care, and the em-
ployer is not relieved from responsibility by
showing that if the laborer had used the
greatest .-^kill and care the accident might
not have happened. Ro.^s /i Lanalois, M
L. E. 1 Q. B. 280, and 8 L. N. 152, 1885. '

152. Where .1 servant meets with an
accident while engaged in the ordinary
duties of his <>mpioyment, and the .accident
is not the result of any fault or negligence

I

on the part of the employer or of those for 1

whom he is responsible, the servant or his
j

representatives has no right to recover
damages from the emi)loyer. La Gompa-
giiic de Navigation dii Richelieu et Ontario
it. St. Jean, M. L. R. I (J. B. 252, and 8 L. N.
152, 1885.

153. An employer is liable for any want
of care on his part by which his servant is
injured : mid, therefore, if he engnges an
unskilled or careless person to conduct his
work, and owing to the want of skill or care

,

of the person so eiiqiloyod, another work-
i
man is injured, tiie employer is responsible.

I

But in order to hold the employe?' respon-
sible, it must be clearly established that the

I

negligence or want of skill of the follow

I

workman caused rue accident by which the

I

damage was occasioned. 80, where two
[

vvorkmen were engaged in an operation not
shown to bo hazardous, and an explosion
occurred which killed the superior workman
and injured the Plaintiff who was assisting
the other, it was held that the workman in-
jured had no right ofcompensation from the
employer, in the absence of any evidence as
to the cause of the accident, or that the em-
ployer was in fault by ha^-ing hired a careless
or unskillful workman. The St Lawrence
Sugar Refining Co. Appellant, & Campbell,
Respondent. M. L. R. I Q. B. 290, and 8 L.
X. 233, 1885.

154. L'entrepreneur, qui, dans I'execution
des travaux qu'il a entrepri*, so sert d'uno
machine defectueuse, est responsable des
dommages qui sont causes a ses employes
par cette machine, mais la condemnation
aux dommages doit etre mitigee, si I'em-
ploye a commis une imprudence, en faisant,
pour I'entrepreneur, des travaux qui I'expo-
salt et qu'il n'etait pas charae de faire.
Daoust V. Laverdure, 14 R. L. 279, S. C. 1886.

1 55. Le journalier, qui, en aidant a trans-
porter des eft'ets, sur un oamion, sous les
ordres de Temploye d'une compagaie. et qui
est blosse, par suite de la rjptare du ca-
mion et de la chute des effets transportes a,

un recours en dommage con' re la compa-
gnie qui faisait transporter ces eifets. Allan
V. Pratt, 15 R. L. 291, Q. B. 1887.

156. Le maitre est responsable du dom
mage cause par son ouvrier k un autre
ouviier, dans I'execution des fonctlons aux-
quelles il est employe ; et par suite, il est
responsable du domuKage cause a im de ses
employes, par i'ocroulemont d'un echafaud
construitpar un .autre do ses ouvriers, sur
son ordre. lUlanger v. RiopeL M. L. R. 3 S
C. 198,etlOL.N.37l, 1887.

157. Arailvvay company is not responsible
tor in)ury sustained by an employee, whose
loot was caught in a frog, where it appears
that there was no negligence or fault on the
part of the Defonlai.ts, and the accident was
owing to a risk incidental to the Plaintiff's
employment as a hrakeman. And where
the Plaintiff, as a member of an insurance
society in connection with the Defendant
company, received a sum of money from the
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society, in compensation of injuries, and in
con.si(leration of such payment signed ii

release and discharge of Defendants '' from
all claims for damages, indemnity, or other
form of comi)en8ation, on account of said
accident," ho was precluded from asking
for any further coinitensation. lionrqeault
V. La Cie du Grand Tronc, M. L. K. 5 S. C.
249, 1887.

VI, Oath ok Mastkr.

159. A teamster emjiloyed in lumbering
operations is not a domestic. And a master
cannot otter his oath to prove damages oc-
casioned by the misconduct of his servant.
Vaillancourt v. Libbey, 10 L. x\. 202, C. C.
1887.

'

160. Un engagement verbal en vertu de
I'article 5,617 des Stat. Refondus, P. Q., doit
Hre fait en presence do temoin, autre (juo
le maitre ou son epouso. Major & Labelle, i

12L.N. 399, Po.Ct. 1889. '
I

161. Ces derniers sent temoins compe-

'

tents pour prouver le delit do desertion,
(Stat. Kefbndus, Canada (1859), ch. 103, sec.
45, Stat. Ref. P. Q., art. 5625,maisne lesont
pas pour prouver I'cngagement verbal.
(Code Civil, arts. 1205, 1231, 1232.) lb.

162. Le maitre, il defaut de preuve ecrite,
peut offrir son serment (juant aux condi-
tions de I'engagement, etc., mais seulement
dans le cas d'action pour salairo i)ar les
domestiques ou serviteurs de ferme. (Code
Civil, art. 16G9, tel qu'amende par le Stat.
Ref. P. (i., art. .5815.) lb.

reasonable delay; and in default of such
notice, the jjarty breaking the contract is
liable in damages to the othcM-, unless the
conduct of the other gave reason for an
immediate resiiiation of the contract. lb.

167. While this rule of law does not apply
to the public officers or functionaries of a
municipal corporation, it applies to their
ordinary employees. lb.

168. Une partie a un contrat de louage
d'ouvrage no pout luettre fiu au contract,
sans le consontement de I'Hutre ot sans Tin-
demniser. Longlin v. Jiobitaille, 17 R, L.

i 222, Q. B. 1889.
'

MEDICAL PEACTICE.

I. Contract TO Sell, see CONTRACT.

VII. Rights oi' Master.

163. Meme en loi et en I'absence de toute
convention specialo, un patron a droit de
retenir sur le salaire de son employe le
montant des pertes quo ce dernier lui a
fait subir par sa faute. Lgvique v. Benoit,
M. L. R. 2 S. U. 357, et 9 L. N. 412, 1886.

VIII. Term of Sekvu;e.

164. Lorsqu'aucun terme d'engagement
n'est fixe entre un maitre et son serviteur,
mais que ce dormer est paye tant par se-
maine, I'engagement doit etre considere fait
a, la semaine. Dans ce cas le reglement de
la cite de Montreal concernant les maJtres
et serviteurs ae s'applique pas JJakley &
Kormand, 9 L. N. 213, Kec. Ct. 1886.

IX. Termination of Engagemen'^.

165. Article 1642 of the Civil Co.ie a- s
not api)ly to the lease and hire of pe- ;:.„!

services. Paquin v. City of Hull, II ,' N.
354, C. C. 1888.

166. When the term of the engagement
of an employee is indet+>v!U!nftte. neither the
employer nor the employee has the rig'i. to
terminate it without giving notice to the
other, with the delay fixed by law for the
locality, or, when none is fixed, with a

MEDICINE AND SUKGERY.
I. Act Amended Q. 52 Vic. cap. 39.

MJ^DECINS ET CHIRURGIENS.

..r^V.^^^^'^''* ^^ COLLEGE, voir PHY-SICIANS AND SURGEONS.

MEMBERS.

I. Op Incorporated Benefit Socie-
ties have the Right to Appeal tothe Ordinary Court.s op Justice promTHE Decision op the Officers op the
Society, sea SOCIETIES.

MijPRIS DE VaVR—Voir CON-
TEMl'T OF COURT.

MER( !ANTILE AGENCIES.

I. LlAHILITY OF, HVC LlliEL.

169. Ueld, (following Bradstrcet Co. »fe

Carsley, M. L. R., 3 Q. B. 83), that a mer-
cantile agency is responsible in damages for
communicating to its subscribers a false
rating of a person engaged in business,
whereby his credit is injured. Absence of
Ti!.T.!ice, and tiie fact that the report was
subsequently corrected, will not exonerate
fho Defendant, but may be considered in
mitigation of damages. Steel v. Chavut et
al., M. L. R. 4 S. C. 200, 1888.

y
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MEItrilANT SiriPPIN(3.

I. Enuaoemknt of Skamkn,
II. LlABIMTY FOR StTPPIJK.S TO

III. LiKN ON, FOR ToWINd CHAIUIKS.

IV. PRIVILKdK OK DFRNIER EQITIPKUK.

V. PRIVII.KOE of CUEDITOU8.

VI. Registration of Vessels.

VII. Rk^hts of Captain.
Vril. Sale of Vessels.

IX. Seamen's Wages.
X. Seizure of Vessel.

I. Kngagk.micnt of Seamen.

170. Au agroeuient uiado with seamen
out of Canada, to serve on board a Canadian
ship, is (!overned by the finporial and not

the Canadian Shipping Acts, and sucli en-

gagement, insteafl of containing the nature

or description oi' the voyage, may state its

maximum period, as provided by the sta-

tute (Imperial), M antl .37 Victoria, C. Sij, S.

7. " The Counti/ of Yarmouth," 12 Q. L.

R. 277, Ct. of Sp" 1886.

171. As the Vp'" iian Seamen's Act 1873,

limits the eit't. \. ; "inided to be given to its

provisions to .')\t.-s..iS made in the Domi-
nion, it iviil !.-.!! tavern an agreement by
the inaster oi :-

'
i radian registered vessel,

with a seaman ^.lered into nt Cardiff", in

the United Kingdom, where such agreement
was insutBcient under the said Act, but suf-

ficient under tlie Imperial i^ihipping Act.
« The Wave Queen," 12 Q. L. K. :il8, V. A. C.

1886.

172. L'engagenientd'un matelot, fait dans

un port etranger, pour servir sur un bati-

ment de mer enregistre on Canada et

allant a I'etranger, pour un voyage com-
mence dans un ))Ort etranger, et devant se

terminer dans un port du lloyauino-Uni, est

soumis aux dispositions de I'acte imperial

de la marine marchande do 1854, v^t notum-

mont des sections 149 et 160, teiles qu'a-

mendeesparla section 7 du Statut Impe-

rial de 1873, 36 et 37 Vict., chap. 85, et

dans tel engagement, il n'est pa-i necessaire

de decrire la nature du voyage. Ifanaon v.

Jirown, 14 II. L. 488, S. C. 1886.

II. LiAiiiLiTY i-'oit Supplies to

173. Le proprietaii'e reel, quoi(iu»* non en-

registre, d'un vaisseau sujet a Tonregistro-

ment, est seul responsable des avances

faites a ce vaisseau et le fournissour n'a pas

de recours contre le vendeur, bien que ce

dernier, par les registres do douane, semble
etre encore le seul proprietaire du navire.

Hudson & Tremblai/, 13 Q. L. U. 124, C. C.

1887.

I!T. TiiKN ox. for Towing ('iiarges.

174. In the absence of proof of general

custom to the contrary, maritime lien will

MERCHANT SiriPlMNG. 544

attach to a sliip for towage services. Lear-
nionl.h k The Vaba, 14 t^. I, U, 132, V. A.
C. 1888.

IV. Puivii.EOE OF DkrnirbK(juipeuh.

175. (iue le propi'i^tairo d'un bassin do
radoub A qui un bateau il vaj)eur est conllf

pour y etro repare, a un privilege, memo
avant les cr^anciors hynothecairea sur ce
bnteau i)Our le cout do i'occupation de son
bassin de r.adoub et pour les frais de repara-

tions faitps sur le bateau. Jeannotte it Trem-
May, 15 11. L. 115, S.C. 1887.

V. Privilege ok creditors.

176. The master (in this case also principal
owner) ot a vessel has no right to apply a

sum of money received by him from the
consignees on account of freight, to the pay-
ment of an antecedent debt due by himself,

and for which there was no mortgage on the
vessel: and where the creditor receiving
such payment had also a claim against the
ship for necessary disbursements, the pay-
ment must be applied in extinction of the
latter claim. Pickford et al. v. Dart et al.,

and The Canada Siiyar liel'nuuij Co., t. s.,

M. L. R. 3 S. C. 424, 1887.

177. The master of a vesssel could not, by
giviiig a personal creditor a draft upon the
consignees which the latter refused to accept,
operate an assignment of freight not yet
due. lb.

178. A mortgagee who has taken posses-
sion ofa vessel underhis mortgage is entitled
to the freight, and his claim takes pre-

cedence of a debt due personally by the
master and co-owner for supplies. lb.

179. D was the owner of the Barque M,
for which P supplied the outfit when built

in 1882, his account remaining open or un-
settled in full to 1885. Shortly after the
vessel was built, W acquiretl 1-1 6th share
of same, D remainnig owner of balance and
being iil*o master of the vessel. J who had
also contributed to said outfit, and had a
current account with D, in 1882 took amort-
gage for the same from D on his I5-I6ths of
the vessel. In 1885 D undertook to carry a
cargo of sugar from Bahia in Brazil to Hali-

fax, at 20 sliillings per ton, payable on deli-

very of cargo. At Halifax, D made a now
agreement with C, by which he undertook
to carry tlie cargo to Montreal without
discharging, for $2.00 per ton additional

freight. P furnished the supplies for the
continued voyage i'rom Halifax to Montreal,
for which with the voyage from Bahiii their

account amounted to $1,804.71. The freight

from Bahia to Halifax amounted to $3,758.-

41, and from Halifax to Montreal $1,664.66,

on account of which C paid D $200,000,
which he immediately handed over to P on
account of his old claim for outfit for which
he held no security. At the same time D
gave P a draft on C. for $2,500, declared to
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be for necessary dishursemont, and advance,
and payable on ri.-ht delivery of cart'o at
Montreal. On the arrival of the i-argo in
Montreal, W notifi.ui C not to pay said
draft, and about the same time J as mort-
gagee ot the vessel took possession of her
and made a domimd on C for balance of
freight stdl .1,10. p. thereupon took an
action against D & W as registered owners
ot the vessel for amount of said <lraft, and
seuod said vessel and Insight in the hands
01 ( by an attaeliment before judgment.
( declared to owe fl,m).M) for balance of
hjeight. J mtorvened as mortgagee, and

jclaimed full balance of freight from Bahiato ,

Montreal, after deduction of $2000 paid to ^

P which he claimed should be applied on
account for the last voyage only, an.l which
amounted to «I,804.71, also claiming that'
the voyage from Bahia to Montr«Hl was one
continued voynge, the same grounds being
pleaded by W. p answered that the voyage
from Bahia (. Halifax was a completo<l
voyage, the lull freight for wliich was earned
on the arrival of vessel at Halifax, that the
master had a right to receive the frei<'ht

i

S-'OOO paid by D on account of the i)rovious
i

indel)tedness, that their claim for necessary
''

supplies remained still unpaid, and that D
liad a right to assign the balance oi' freight
due at Montreal for payment of said neces-
sary supplies for whicli P still had privilege.
—Held, reversing the jiKjgmeiit of the
.^uperlor Court, that the voyage from Bahia
to Halifax and from Ifalifax to Montreal
were distinct and separate froiu each other
and that there were two distinct and separ-
ate charter parties or hirings of said vessel
for said voyages. Pickt'onl v. Dart, 32 L. C
. . 327, and M. L. J{. 4 q. B. 7d, and 31 L. C
J. 1/4, and 16 H. L. 141, Q. B. 1888.

181. The rights of the parties as regards
tlie hrst voyage must in consoiiuence be
determined by their po-ition when the
vessel arr .Hi at Halifax. lb.

his privileged claim would have disappeared.

V^r. UKdlHTUATHtN ol- V'i;SHKt.;-l.

18'). l-a vente on transpoit d'tin batimenl
colonial naviguiiiit a i'inteiieur doit etie
ciiregistre au desir do Tart ide 23f)0 et 2301
du V. ('., et iV defiuit de tel eniegistre-
ment etablissant telle vente on transpoit, Ies
<"'^ iers pouiTont s'adresser au iiroi)ri6-
' nregistro au moment oii [e creflit a

lie a tel biltiment, pour etre payes

I

de ieiiis cr^ances. Siucennes McNanqhton
\

& Hauys, 3U L. (\ ,]. 2%, S. C. K. 1885!

VII. HuiiiTs OK Captain OK Vkshki. tdMi>m;y Paiii on Actocntok KuKmirr.

IHC). Money paid to the captain ami prin-
cipal owner of a vessel by the consignees.

m

account of freight earnei'l, cannot bo applied
by him 111 payment of an account against
liimself tor sui)plies furnished for the vessel
at a previous date

; and \vhere such a i)ay-
ment has been made to pci'sons haviii" a
pending account against the vessel for dis-
buisements and port expenses, the payment
will be limited to the credit of the latter
account. Pickford v. Dart, 1,5 P. L. 141, S.
C', loo/.

VIII. .SAr.t: OK Vkshkl.s.

^•J'^'r.^
'master of the vessel was en-

titled to collect the freight earned on the

the lj.2,000 to P. on account oftlie old claim
as It was immaterial to P from what source
the money was obtained. lb.

iS3. W had a right to recover from D his
share, naiu-ly, MOth of the freight earned.
P. having furnished necessary supplies for
the vessel on her said voyages, had a pri-
ority of claim on the uncollected freight
earned on each voyage for the supdlies
furnished on each voyage respectively, the
hrst of which claims was covered by said
ciratt, and for the second of which they were
privileged and entitled to be paid by pre-
ference over the mortgagee, who could only
claim payment subipctto the charges of the
last voyage. 10.

184. The issue of said attachment by Pwas justifiable, as otherwise ijis security for

I 187. La v.Mite, par autorite de justice,
a un vaisseau onregistre a la douane no
purge pas los hypothtMiues sur ce vaisseau,
enregistn.'os av.ant la reclamation du saisis-
sant. Jeannolte k Tremblmj, 15 ILL. 115,

188. Etuno vente, par autorite de justice,

(|
un vaisseau enregistre sera annulee a la

demande de Tadjudicataire. si une hypothe-
que dmnent enregisiree sur ce vaisseiiu ne
lui a pas ete denoncee lors do la vente,
comme une charge de cotte vente. lb.

189. L'adjudicataired'un bateau a vapeur
qui a paye le prix de son adjudication a un
recours on garantie contre le saisi pour lo
prix de I'adjudication, Ies frais et Ies dom-
magesinterots. lorsque cetto adjudication

^

est annulee a la demande de I'adju^licataire

I

parce(iu'unehypoth(kiue ati'ectantle bateau
I

a vapeur, ne lui a pas ete denoncee lors de
j

I adjudication, lb.

[

190. L'adjudicataire a aussi un recours
contre Ies creanciers colloques ou centre le
demandeur qui a ete paye du montant de
sa creance a meme Ies deniers preleves •

^v'^S . '^
"'•'^

P*'* *^'*' recours, lorsque par
1 ettet de ce pniement, le creiincier a perdu
fe privilege qu'il avait sur le bateau. lb.

IX. Seamans' Wages,

191. A seaman, who had served on board
a Canadian vessel, in the inland waters of
this province, which was wrecked in one -

her voyages, has a right to sue the owne

I
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547 MINORITY.

that vessel for tho balance of his wages as
such seaman on board said vessel, although
the seaman had previously obtained judg-
ment for the same amount against the
master, from Avhom the seaman could not
recover the amount of tho judgment, the
master being insolvent. Lacombe v. Brunei,
10 L. N. 36, C. C. 1886.

X. Seizcbe ok Vkhski..

192. The arrest of a vessel puts an end to
any contract for repairs which she may be
undergoing at tho time, and the marshal in

whose custody she reni.iins is responsible
for subsequent dock dues. He may there-
fore, include in his account a charge for the
dock dues from the arrest until the sale.

Canada Shippina Co. v. " The Chri/aolite," 14
Q. L. R, 341, V. A. C. 1888.

MILITIA.

I. Liability of Municipal CoRPOR-i
ATioNS FOB Expenses of, when Called
OUT, see MUNICIPAL CORPORATIONS.

MINES.

I. Sale and Management of, Q. 51-
52 Vic, Cap. 15,

MINING LANDS.

I. Boundaries of, see BOUNDARIES.

MINING LAW.

I. Act to Amend and Consolidate,
Q. 54 Vic, Cap. 15.

MINISTER OF AGEICULTURE,

I. Jurisdiction op, in Matters of
Patents, see PATENTS.

MINOEITY.

I. Act respecting Amended, Q. 51-52
Vic, Cap. 22.

II. Action by Minor.
III. Action for Goods Stj; \.iiSD to

Minor.
IV. Custody of, see HABEAS COR-

PUS.
V. Powers of Minor. ,

MINORITY. 548

VI, Promise of Marriage by Minor.
VII. Rights of Minorh, see TUTOR-

SHIP.

I. Action uy Minor.

193. L'exception resultant de I'incapacitfi

d'un mineur, qui a intente seul une action,

qui, Buivant lb, loi, devait etre intent^e par
son tuteur, ne peut plus etre prepos6e, lors-

que ce mineur est devenu majeur, et conti-

nue la pout-suite. Elle ne peut etre pre-
posee que tant que l'incapacit6 subsiste.

Pelletier v. Lamb & Rodden, 17 R. L. 676,
S. C. 1889.

II, Action
Minor.

for Goods Supplied to

194. A merchant who sells clothes to a
minor without an order from his father, can
only recover the price from the father when
the minor himself had a right to compel
his father to provide him therewith ; and
it devolves upon the merchant to show
that the clothes supplied were necessary,
and that the minor was unable to provide
himself therewith.. Oreenshields v. Duha-
met, 11 L. N. 250, C. C. 1888.

IV, Powers of Minor,

195. Une fille mineure a le droit de s'en-

gager seule comme servante, et peut etre
punie en vertu du R^glement de la Cite de
Montreal, concemant les maitres et servi-

tears, si elle s'absente ou deserte son service.

Colleret & Martin, 9 L. N. 212,Rec.Ct. 1886.

196. Un mineur emancipe par marriage,
peut, isans I'assistance de son rurateur,
intenter les actions mobili^res, et,par suite,

poursuivre en dommages pour injures. Mil-
ler v. a^roux, M. L. R. 1 S. C. 223, and 8 L.

N. 134, 1885.

197. Un mineur devenu majeur peut ra-

tifier les procedures par lui faites pendant
sa minority, et ainsi les rendre valables.
Pelletier v. Lamb & Rodden, oppt. M. L. R.
5 S. C. 69, 1889.

198. Le mineur pent valablement s'en-

gager comme apprenti, sans I'assistance de
son tuteur; son contratn'est pas nul de plein
droit, mais seulement annulable pour lesion.

Metrisse et al. v. Rrault, 4 L. C. J. 60 ; Ga-
gnon v. Sylva, 3 L. N. 382 ; Beliveau v. Du-
chesneau, 22 L.C.J. 168; Colleret v. Mar-
tin, 9 L. N. 212. Major & Labelle, 12 L.

N. 399, Po. Ct. 1889.

V. Promise of Marriage uy Minor.

199. Ijorsqu'une fille mineure orphelino
s'engage, sans le consentement de son
tuteur, k contractor un mariage, et que sub-

s^quemment regrettant cet engagement,
elle demande a son tuteur de le rompre,
I'iutervention de ce derr.ier et son opposi-
tion au mariage, sans autre raison, est legi-

time, et ne le rend pas responsable des de-
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MONEY.

penses d'ai-gent que le pretendant aurait
faites on vue de cemariage, ni des domma-

ftltVT r. ''^^'''- ^'"^^'"« V. Tra-
mi ^- ^^' ""^ '^ ^- ^- 131,

200. Bien plus, le fait seul d'avoir decidece manage sans lo consentement et la con-

conseil de fam.lle en ne lui en donnantavisque par le notaire, serait suflBsant pour jus-tmer letuteur de s'opposer 4 unWage
d§cide en de pareilles circonstances. 76.

MUNICIPAL CORPOR'NS. 550

II. Paid in Error may be Recover
Et, aee ACTION en Repetition

MINUTES.

I. Op Proceedinos op Municipal

PORmONT' """ MUNICIPAL COR^

MONEYS LEVIED.

I. What are, within the MeaningOF Art. 753 C. C. P., aee OPPOSITIONBNS0U8 0RDRE.
^'-'OlllUiN

MISDEMEANOE-6'ee CRIMINAL
LAW.

MISDESCEIPTION-«ce PEO-
CEDURE.

MJSE EN CAUSE— FoM- PRO-
CEDURE.

MONTREAL DISTRICT MA-
GISTRATES COURT.

I. Act Constituting Q. 52 Vic. Cap. 30.
II. Act Amending Q. 63 Vic. Cap. 62.

MORTGAGE-,S'ee HYPOTHEC.
I. Of Merchant Shipping aep MtvnCHANT SHIPPING. '

MORTGAGEE,

i>h^i^l'^ °^' "^^"^ Insurance PolicyPayable to Hiif, see INSUHANCE.

MISNOMER-«ee PROCEDURE.

MISREPRESENTATION—See

FRAUD.

MOTION--See PROCEDURE.

OOSTS^'^^
°^ Motion for Security, see

MOTSRAYfiS- VoirPROCEDURE.

MISE EN DEMEURE.

pault!'°''^
°*'' "** OBLIGATIONS, De-

MOVABLES.
I. Sale of, 8ee SALE.

MCEURS. *

I. Une condition dans un acte dpDONATION CONTRE LE8 BONNES Mt^uRSEST NULLE, voir DONATIONV
"^^^^^

MONEY.
I. Custody op when Seized undprExecution, see EXECUTION.

MUNICIPAL CORPORATIONS.
I. Action against.
II. Action against Councillors.
III. Action by, for Assessments.
IV. Action by Elector.
V. Action for Penalty.
VI. Appeal in Matters op
VII. Assessments,
VIII. Assessment Roll.
IX. Authority op
X. Boards op Health.
XI. Board of Revisors.
XII. Bonuses.
XIII. Bridges.
30
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f

1 1(1

ifM-il

:.j;l||

Ji

XIV. Bye Laws.
XV. CONTEBTATION OP ELECTION.
XVI. Contestation of Pkocbedings

OP
XVII. Cost of Copies op Valuation

Roll.
XVIII. County Council.
XIX. Date of Election.
XX. Demolition op Buildings.
XXI. Disqualification of Alder-

men.
XXII. Drains and Sewers.
XXIII. Duties of Secretary-Trea-

surer.
XXIV. Elections.
XXV. Erection of Townships.
XXVI. Expropriation by
XXVII. Fences.
XXVIII. Ferries.
XXIX. Formalities of Membership.
XXX. Functions of Councillors.
XXXI. Ice Bridges.
XXXII. Indemnity.
XXXIII. Jurisdiction in Matters of
XXXIV. Liability op
XXXV. Liability op Contractor

WITH
XXXVI. Liability of Secretary

Treasurer.
XXXVII. Liability op Officers.
XXXVIII. Licenses.
XXXIX. Markets.
XL. Mayors.
XLI. Meetings of Council.
XLII. Minutes of Council.
XLIII. Nomination of County De-

legates.
XLIV. Nuisances.
XLV. Officers of
XLVI. Payment op Judgment a-

GAINST.

XLVII. Police.

XLVIII. Powers of
XLIX. Prescription of Action a-

oaiwst.
L. Proceedings of Council.
LI. Procbs Verbaux.
LII. Qualification of Couitcillors.
LIII. Qualtpioation of Mayor.
LIV. Regulations as to Speed

H0BS£SS, &c.

LV. Roads.
LVI. Sidewalks.
LVII. Special Superintendent.
LVIII. Special Assessments.
LIX. Streets.
LX. Taxes,
LXI. Toll Bridges.
LXII. Valuation Roll.

op

LXIII. Villages.
LXIV. Voting at MsBTiNas.
LXV. Wardens.
LXVI. Water Courses.
LXVII. Water Rates.

I. Action Against, see ACTION NQ.
TIGE.

201. Une action ec complaiute et en
dommage intent6e centre un surintendant
special, nomm6 sous les dispositions du
Code Municipal, sere renvoyfe si ce surin-
tendant special n'a pas re?u I'avis mention-
n6 dans Particle 22 du Code de Proc6duro
Civile, 13 E. L. 581.

202. L'avis dont parle I'article 793 du
Code Municipal, n'est requis que dans le
cas ou Taction intent§e est une action en
recouvrement de la p6nalit6 de $12, et non
dans le cas d'une action en dommages.
Corporation of Township of Douglass &
Meagher, 11 Q. L. R. fM, Q. B. & 14 R. L.
45, 1885. Hk

II. Action Against Councillors.

203. Le conseil d'une ville incorporfie ne
pent declarer le siege d'un conseiller vacant,
sans lui donner, au pr6alable, uu avis des
proc6d68. (Statut de Quebec de 1876, 40
v., oh. 29, 8. 96 et 97, Statuts Refondus de
Qu6bec, art. 4273 et 4274.) Ln Ville de
Lachute & Burroughs, 18 K I B. 1889.

III. Action by fob AsskSt..* ,nt8

204. Si, dans une poursulte par une cor-
poration municipale, sous Tarticle 401 C. M.
pour recouvrer rtu proprifitaire d'un ten-ain,
le cout de travaux faits sur uu cours d'eau,
avec 20 OiO en uus, le defendeur plaide qu'il
n'existe aucun procds-verbal 16gal aasujet-
tissant aucun immeuble du defendeur k
aucun cours d'eau, et qu'il n'existe aucun
acte dti repartition legale justifiant et auto-
risant aucune cotisation, sur aucun immeu-
ble du d6fendeur, pour les travaux faits ou
A faire dans aucun cours d'eau, il sera du
devoir de la corporation, non-seulement de
produire le proces-verbal, mais encore de
faire la preuve dea avis requis par la loi
avant sa confection, et que si elle ne fait
pas cette preuve, il sera consid^rg que les
avis n'ont pas 6t6 donnas, et Taction sera
renvoy^e. La Corporation des Cantons de
Wendover et Simpson v. Tourville, 15 R. L.
47, Q. B. 1886.

IV .Action by Elector.

205. A petition, by a municipal Elector,
will not be rejected upon the ground that
he has not therein alleged himself to be a
miinminfti AlAr*frii* i^ >ia ia ;». A..%f - . :_.— j. .J ,.,j ... ,ny^, ct iiiuui-
cipal elector, and his want of qualification
is not specially raised in the pleadings of
the Respondent. Alexander & Corporation
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ACTION NO-

fNCILLORS.

K&t.»( . .NTS

<{f Town of Richmond, 17 R. L. 402, 8. C.
I OO >7*

V. Action for Penalty in Matterh
OF

206. II n'est pas nficessaire cl'all6guor et
de prouver qu'on est electeur municipal
pour intenter une poursuite p6nale sous la
charte de la cit6 de Montreal. Sou & Mar-
iineau, 9 L, N. 204, Rec. Ct 1886.

207. II n'est pas non plus nficossaire de
faire pr6o6der ces actions d'un affidavit
comme dans les actions gut tarn. lb.

208. Lore rngme que la loi d6finlt les actes
qui constituent la corruption dans uno elec-
tion, il faut qu'il soit 6tabli que l'accus6 ait
lait racte d6rendu dans le but do faire de
la corruption pour qu'il soit passible de la
p6nalite. lb.

Appeal in Matters of

209. On ne peut se pourvoir devant la
Cour de Circuit, pai' Bref d'Appel, suivant
les dispositions des arts. 1061 et suivantsdu
Code Municipal, de la decision donnee par
un conseil de comte, si6geant en appel, rela
tivement & un proc^s-verbal fait et ho.uolo-
gu6, et le tribunal en supposant m6me que
ce moyen ne serait pas invoque pa? ies
parties, doit cependant les renvoyer, la pro-
cedure 6tant manifestement hors de la
compStence du tribunal. Vinet & La Cor-
poration de St-Franpois d'Assise de Lonaue-
Pointe, 13 R. L. 279, C. C. 188 .

210. Su- I'appel de la decision donnee rek
tivement k un proc^s-verbal fait et homolo-
gu6,le8 intim6s sontlesrequfirants etint^res
sesau maintien du proc^s-verbal et aux *or
mes de I'art. 1067, du Code Municipal, ils
doivent 6tre mis en cause par la significa-
tion faite & chacun d'eux d'une copie dn
brefd'appel. 76.

211. Le Conseil de Comt4 ne peut etre
condamn6 k des frais et les appelants ne
pouvaient obtenir la condamnation; pour
frais contre lui, mais lorsqu'il est assigne
comme il I'a 6te, il a le droit d'ester en jus.
tice tant pour se dSfendre que pour sup.
porter la d6cision qu'il a donnee. lb.

212. Lorsque I'appelant ne fournit pas le
cautionnement vculu par I'article 1064 du
code municipal et omet de se conformer a
toutes les exigences du dit article en la
mani^re y d^terminSe, la partie adverse
devra s'en prevaloir in limine litis. La
Corporation de Ste. Philomine k La Corvo-
ration de St. Isidore, 29 L. C. J. 240 C ' C
1885.

'

213. Une motion prfisent^e lors de I'audi-
tion de la cause demandant le rejet de tel
appel k cause des susdites inforiiialit^s sera
renvnyAn CQmoie inon'^crtisrif^ fh

214. La formality de I'avis et du caution-
nement, comme la signification du bref exi-
g§e par I'art. 1067, sont des formalit^s exi

gees dans I'intfiret de I'intimfi seulement:
ce dernier a droit d'en exempter I'appelant
sillej.igo apropos, soit formellement soit
tacitement par son silence ou son abstention
de se prevaloir en tomps opportun, gous fo^
me de motions oujd'objections pr^liminaires,
c'est-Adire avant qu'il ne soit proa6d6 au
fond. lb.

215. I>e Conseil de Comt6 siegeant en
appel d'une decision <l'un conseil local,
adoptant le rapport d'un surintandant spe-
cial refu.sant d'ouvrir un chemin entidre-
ment situe dans les limites de la municipa-
hte locale, n'a pas le droit d'ordonner, sous
son coQiiole, le trace et I'ouverture de ce
chemin, ni d'en r6plr I'entretien, ce chemin
n 6tant pas un chemin de comt6. Bioux &La Corporation de Rimouski, 33 L. C. J
2.50, CO. 1885.

216. II y a lieu au bref d'injonction pour
empecher un conseil de comto de connaitre
et juger le merite d'un appel d'une decision
du conseil local, lorsque la loi ne permet
pas I'appe! Contrie v. La Corp. du Comt6 de
Joliette, J L. N. 154, S. C. 188fe.

217. II n'y a pas appel au conseil de comtS
d une decision du conseil local rejetant une
lequete demandant k amonder un proc^s-
verbal en vigueur cjui a ordonn6 I'ouverture
et I'entretien d'un chemin. 76.

218. Les mis en cause, dans le pr6sentcas,
seront seuls condamn^s aux frais. 76.

219. Sur un appel au conseil de comt4 de
la deci-ion d'un conseil local rejetant une
requeto demandant I'ouverture d'un chemin,
le conseil de comte peut rendre la decision
que le conseil local aurait du rendre, et
nommer un surintendant special, pour visiter
les lieux et faire rapport. Boss£ & La Cor-
poration de Comt6No 1 de Chicoutimi, 18 R.
L. 531, S.C.R. 1887.

'

220. lia decision du conseil de comte en
appel fait loi pour le conseil local, et les
procedures du conseil local, faites en deso-
bfeissancea cette decision sont ill^gales. Cot^
V. Corp. de St Augustin, 13 Q. L. R. 348, S.C K, 1887.

221. 11 ne peut etre pris deux appels
devant le conseil de comte sur un m^me
proc^s-verbal. 76.

222. Sur I'appel d une decision d'un bu-
reau de del6giies homologuant un proces-
verbal, tons les requerants au procds-verbal
doivent etre mis en cause, a defaut de quoi
un jugement de la Cour de Circuit, cassant
tel proces verbal sera declire nul et le
proces verbal maintenu avoc depens contre
les appelants sur la production d'une tierce
opposition par les requerants, meme si plu-
sieurs d'entre eux ont deja donne un com-
mencement d'execution au jugement ainsi
rendu. La Corporation de la paroisse de St-
- •"• •- rtJaiOlOii V. slutllVlUe, lull,
N. 123, C. C. 1887.

223. Les decisions d'un conseil local ne
sont pas celles d'une cour de justice etn'ont
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pas rautorit6 de la chose jug6e. Et lorH-
qu'une requete pour ouvnr un chemin u ete
renvoyfie par un conseil local, le remade que
Von doit adopter pour en uppeler de cette
decision est colui inili.jiie par leCode Muni-
cipal, et dans ce cas I'etuanation d'un
brer de mandamus sera refusSo. Siitor &La Corporation de Nelson, 14 Q. L. K. li s.
C. R. 1888.

224. II y a appel au conseil de comt^, sous
1 article 926 C. M., du rejet par un conseil
local d'line requ6te demandant la construc-
tion d'un pont, mSme si ce rejet o. eu lieu
sans que le conseil local ait, au prealable
nomm6 un surintendant on consults les in-
t^ressfis conform6ment a I'article 794 C. M.
Riopel & La Corporation du comti de I'As-
tomption, 18 K. L. 487, C. C. 1889.

225. El sur cet appel, le conseil de comti
peut rendre la decision que le conseil local
aurait du rendre et noininer un surinten-
dant qui doit faire rapport au conseil local.
lb.

226. II y a droit d'appel a la Cour de Cir-
cuit, en vertu des Arts. 1061 ot 746a du
Code municipal, du refus d'un conseil muni-
cipal de prendre en consideration une
plamte faite en vertu de I'article 746a du
Code municipal, mSme s'il n'a pas 6te pro-
duit de plainte 6crite devant le Conseil,
pourvu que la plainte ait 6te faite d'une
maniere assez precise pourqu'il en reste des
trwes ficrites. Boileati & La Corporation
de SteOeneviioe, 18 R. L. 74, C. C. 1889.

227. La signification du href d'appel, ap-
pelant d'une decision d'un conseil municipal,
doit etre faite dans les trente jours du juge-
ment du conseil ; cette signification doit se
laire dans tel d61ai a peine de d6ch^anv.a.
(Art. 1067 C. M.) La Corporation du village
de Var.nnes & La Corporation du comti de
Verchires, 33 L. C. J. 115, 0. C. 1881;.

228. La requete a I'eflfot d'appeler de la
decision d'un conseil municipal, en vertu
des articles 206 et suivant, de la loi electo-
rale de Qu6bec, doit etre presentee au juge,
dans les quinze jours qui suivent cette deci-
sion. Forest v. La Corporation de la Pa-
roisae de I'Epiphanie, 19 R. L. 208, S. C.
1890.

229. Copie de cette requdte, et copie de
rordonnance du juge doivent etre, dans le
meme delai, signifiees au secretairetresorier
de la municipalit6 en question. lb.

230. Par son ordonnance, le juge peut
fixer un jour, en dehors de ces quinze jours,
pour le rapport de la dito requete. lb.

VII. AsssssMENT FOR Public Impkove-
MENTS.

23 1

.

Under the Statute 3 1 Vic. (Q.) ch. 37,
it was necessary that the Conmiissionere ap-
pointed to carry out an expropriation and
to determine the nftrties interested tb.ftr.^ir,

and to be assessed for the purpose of the
proposed improvement, should give public

notice of their proceedings in the manner
therein provided, and in the absence of such
notice the assessment roil made by the
Commissioners was null and old ; nor could

• the subsequent homologation of the ret)ort

I

of Commissioners by the Superior Court give
I validity to such proceedings. Hubert & The
City of Montreal, M. L. R. 1 Q. B. 237. 8 L

|N. 152, 1885.
'

VIII. Assessment Roll.

232. Un ex trait dument certifi6 d'un role
d '^valuation d'une corporation municipale,
fait preuve de son concenu, mais n'exclut pas
unp, preuve contraire d'une valeur plus 61o-
v6e. Moisan & Prevost, M. L. R. 1 S. C. 244
et 8 L N. 187, 1885.

'

233. Une repartition, basge sur un procds-
verbal qui n'a pas ete r^gulidrement homo-
logu6 et dont les avis requis pour son homo-
logHtion, et sa mise en vigueur, n'ont pas
et6 donnes conform6ment & la loi, est nufle,
comme le proc6s-vorbal sur lequel elle s'ap-
puie. Et en I'absence de tel avis, celui qui
a A se plaindro n'est pas priv6 du droit de
se pourvoir par action directe pour faire
prononcer la nuUite d'un tel proc^s-verbal,
fans recourir a la procedure indiquee dans
le Code municipal. Corporation de Ste.
Clothilde de Horton v. O'Shauqhneasv, 14
R. L. 388, ot 12 Q. L. R. 322, Q. 'B. 1886.

234. Un acto de repartition des travaux a
faire en vertu d'un procesverbal est nul et
illegal, s'il a 6te fait apres la confection de
ces travaux. La Corporation de la paroiase
de SteBrigide & Mnrray, 14 R. L. 227, S. C.
1886.

235. Le defaut de dormer avis du d6pdt
d'un acte de repartition ne rend pas cet
acte de repartition nul, mais I'empeche seu-
lement d'entrer en vigueur. Cdt4 <fe Corpo-
ration de SteAuguatine, 13 Q. L. R, 348.
S- C. R. 1887.

'

236. An action to annul a special Assess-
ment Roll should be directed against the
Resolution ofCouncil authorizing the Assess-
ment. And under Sect. 12 of the Act 42 •

and 43 Vict., Que., c. 53, such action must
be instituted within three months from the
coming into force of the resolution com-
plained of. ..ivet V. The City of Montreal,
32L.C.J. 156, Q.B. 1888.

'

237. Under the provisions of articles 100
and 698 of the Municipal Code, it was not
competent for a corporation to petition to
set aside a valuation roll for alleged illega-
lity : a corporation who claimed over valua-
tion of their property, and had obtained a
partial reduction, cannot petition for annul-
ment of the roll, but should have proceeded
by appeal under Art. 1061 of M. C. The
New Rockland Slate Co. v. The Corp. of
Melbourne, 12 L. N. 50, C. C. 1889.

238. Even supposing tho petitioner Lad a
right to ask for annulment of the roll, the
irregularities compHned of were not suffi-
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oient to justify the annulment of the
lb.

23''. lie conseil municipal d'une munici-
pality, n a pas le droit, en dehors de la revi-
sion nnnuelle du rdled'6valuation, de porter
au rdle une Evaluation distincte pour partie
d un immeuble 6v«lu6 en entier au dit r61e,
et en ce cae, il ne peut faire le changement
*Utor!86, apr^s chaque mutation, par Particle
746 0. M., mais il doit alors attendre la revi-
sion annuellB. Thfyret v. JJemers, 17 K. L.
310, C. C. 1889,

;M0. Et le conseil doit changer le nom du
propria taire, lorsque la mutation est sfirieuse,
quoiqu'elle aoit faite dans le butde controler
I'eiection municipale. lb.

241. The assessment roll prepared to de-
fray the cost of a special improvement in
the city of Montreal was set aside by the
Courts, and a new roll was made for the
same improvement under the authority of
an Act of the provincial legislature Held
that the assessment under the new roll must
be paid by the person who was proprietor
** t°« t"ne the new roll came into force,
and that he has no recourse against the
anter<.dent proprietor. Inmn v. The Wind-

r3iTc.^?8'8f-^'^'''-^-''^-«"'^«'^-
242. The collection of the assessment for

one year by a bailliS under a warrant is not
a bar to an action for the assessment due
for an anterior year. City oj Montreal v.

N.7oTfm.'
^' ^" ^ ^" ^- *^^' ^"'^ ^" ^^•

243. The prescription of three years, un-
der the Act 42-43 Vict. (Q.) ch. 53 b. 10, is
not applicable to arrears ofas-essments exi-
gible before the passing of said Act. atv of
Montreal v. Robertson, M. L. 2 S C 4'4
and 10 L. N. 80, 1886.

'

244. Municipal assessments are included
under the term " civil fruits," which are
prescribed after five years by C. C. 2250. lb.

245. The fact that the name of the person
assessed did not appear in the books of the
Corporation as owner, does not preclude a
demand for assessments as owner, where it
appears that ho was, in fact, owner. lb.

246. (Affirming the judgment of the Su-
preme Court of Canada, 14 Can. S. C. R
288), that the portion of the railway bridge
built over the Richelieu river, and the rail-
way track belonging to the company. Ap-
pellants, within the limits of the town of St

Qo« ^o4 "^^ ^.^^i^.P*
*"™™ taxation under sees.

326-327 of 40 Vict. (Q) ch. 29, although no
return had been made to the Council by the
company, of the actual value of their real
estate in the municipality. The Town of St
Johns V. The Central Vermont R. R. 12 L.
N. 290, P. C. 1889.

roll.
I

IX. AlITHOIUTY OK

248. Uno iwsoriation incorporee par le
lieutenant-gouvernour en conseil, par let-
ties patentos, sous le grand soeau de la pro-
vince, pour Etablir des systeme.s de t61e.
phone, ne peut Erigor des poteaux pour les
fins de sa li^'ne, dans les limites d'une cit6
sans 1 autorite legislative, ou sans avoir obte-
nu 1 nutorisati m do la corporation munici-
pale, quoique los lettros patentos lui donnent
1 autonsation genfiiu e d'origer des poteaux
dans les rues. The Sherbrooke Telephone
Association v. The Corporation of the Cilu
oJ Sherbrooke, 19 K. h. 540, Q. B. 1890.

X. ROARDS OK Hk.VLTH.

249. La nomination d'un bureau local de
sante pour la cite de Quebec, faito le 16 oc-
tobre 885, par le lioutenant-gouvorneur en
conseil, vu le d^faut du maire do la cit4 de
Quebec, de convoquor uno assembleo du
Conseil de ville, pour la nomination d'un
bureau local de sante, .aprds en avoir 6t6dument requis, dans les delais voulus parle
statut, est legHle, et pourra Hre declarSe
telle a la poursuito d'un chef do famille r6-
sidant dans la municipalito, dans uno pro-

Htl''7o!;iTmt '''"'"'
-^ ^''^*'

250. Apre* la nomination d'un bureau
local de sante, par le lieutenantgouver-
neur, a defaut par le maire d'avoir convo-
quji une assomblee du conseil pour en nom-mer un, le Conseil de ville do la cite de
Ciuebec n'avait pas le droit de nommer un
autre burc->,u local de santE. lb.

XI, i . -..RD OP Revisorb.

251. The functions of the Board ofRevi-
sors are ministerial and not judicial. And
the Board of Kevisors does not become
Juncti officio aa soon as the time within
which the law requires the voters' lists shall
be closed, h^ expired. Glalon & Fairbairn
30 L. C. J. 323, 8. C. R. 1886,

252. The said Board hiis the power, after
the delay for closing such lists has expired,
to place the names of voters, duly qualitied
but which names have been improperly
omitted, upon the said lists. lb.

223. The person whoso name ha.s been
improperly omitted from such voter's lists
has the right to proceed by moans of a writ
o\ mandamus, to compel such Revisors or
other proper authorities, as the case may be
to place his name upon such lists. 7b.

XII. Bonuses.

tioiier had a
he roll, the
re not suffi-

247. A wrif
,. .nj-.inction v^s the proper

remedy to enjoin the corporation to desist
tram all proceedings to collect assessments
Illegally imposed. 76.

-.)4. Uo reglemont, passe par un conseil
local, accordant un bonus A une compagnio
de chemin de fer, et auquel le consoil au-
rait, pai> uue resoiution, adoptee & une ses-
sion speciale tenuo apres la passation du
r^glern .t, change la date de lexficution
dune obligation impos6e a la compagnie
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I"*sat5!» • ,i5j

ne sera pas anniilo, s'il n'ost pas con8tat6
qu'une injustice et un ehnngementainsi fait
ne eonstitiie pas un ftux. Simpnon v. La
Corp. de la paroiase de Sle. Malachie
dOrmatown, 14 I{. L. 486, (J. B. I8S4.

XI If. MitnioKM.

:2.io. Dun» lespece, les taxes iuiposfies
pour des fins do comt6, en vortu d'un proems-
verbal ordonnant la construction d'un pont,
peuvent etre rooouvrees des umnicipalii^s
locales par la corporation de comte, sana
que cette dernidre soit obligee do s'adresser
aux contribuables obliges suivantun actede
repartition

; et en vertu de I'art. 1080 U. M.,
les travaux de reconstruction du dit pont
devant etre executes aux frais de la defen-
deresse, la necessite d'un acte de repartition
n'existait pas. La Corp. du ComU de Mis
sisquoi v. J^a Corp. de la paroinne de Saint
George de Clarenceville, 14 R. L. 584, 8. C. 11.

1886.

256. Un conseil municipal local n'a pas le
droit de conferer un privilege perp6tuel du
droit d'6tablir un pont de pfeage sur une
riviere situfie dans les lipaites de la munici-
palite locale, ni ded6fendre le passage a gue
de telle riviere, et d'imposer, a cette (in, une
penalite. Corriveau v. Corporation de la pa
roisse St. Valier, 17 E. L. 440, Q, B. 1889.

ensuite Hre presentee 4 la cour apr^s leg
trois mois. Deziel v. La Corporation de la
ville des Laureti tides, 9 L. N. 60, S. C. 1885.

262. L'avis de uiotiou pour proj)Osei! un
reglement doit tHre donn6 a uno session an-
t*rieure, ot non a une stance ant^rieure, et
que si cet avis est donn6 A une s6anoe ant6-
rieuro de la mfime session oii le rfiglement
est propose et paasS, 9a 6quivaudra & un
defaut complet d'avis. lb.

26'{. Tel reglement proposS ot passio sana
avis de motion donn6 A une session ant6-
rieure sera annulfe pour cause d'ill#galit6.
lb.

264. The entry in force of a by-law, under
the circumstances of the case submitted,
dates from the time of the sanction thereof
by the Lieutenant Governor in Council, and
the delay to contest the same commences
to run from the time of such sanction, and
the majority of proprietary voters duly
qualified, means the majority of ihose who
were present and voted, and not the absolute
majority on the list. Giroux & The Mayor
d;c. o/Famham, 9 L. N. 179, S. C. 1886.

XIV. Byk Laws.

257. II n'y a que celui qui est 61ecteui-
municipal qui a droit de demander par la
voie de la requete mentionnee en I'article
698 la cassation d'un reglement municipal
pour cause d'illegalite, et le requ6rant doit
allSguer dans sa requete qu'il est tel 61ec-
teur. TMrien & La Corporation de St.
Henri de Mascouche, 9 L. N. 20, C. C. 1883.

258. Changes in before voting do not
necessarily involve nullity where no injustice
is done. Simpson & The Corporation of the
Pariah of St. Malachie d'Ormston, 29 L. C.
J. 36, Q. B. 1884.

259. L'on ne pent demander la cassation
d'aucun reglement de la cite de Montreal
apres I'expiration des trois mois qui suivent
sa mise en force, excepte lorsque ce regle-
ment est inconstitutionnel ou ultra vires.
La Compagjiie de Navigation de Longueuil
V. La Citede Montr^al,M.. L. R. 2, S. C. 259
et 9 L. N. 39, 1885.

'

260. Un reglomont fait par le conseil de
la cit6 de Montreal, qui declare, dans son
preambule, (ju'il est pass6 sous les disposi-
tions de la 8. 78 du ch. 51 des Statuts de
Quebec de 1874, 37 Vict., qui avait 6te abro-
g6e et remplaree par la s. 1 du ch. 52 des
Statuts de Quebec de 1875, 39 Vict., qui est
analogue, n'est pas nul pour coIh. La Cie
de Navigation de Longueuil & The City of
Montrtal, 15 R. L. 242, Q. B. 1887.

,,n,, .! sijjTit qu? la reqvicte eri cassation
d'un reglement pour cause d'illegalite soit
signifi^e dans les trois mois, et qu'elle peut

265. The neglect to promulgate a by law
does not prevent a party interested from
taking procedings to set it aside. La Cor-
poration du Comti dArthabaska Jc Patoine.
12Q.L.R.57, Q.B. 1886.

'

266. L'omisaion de la lecture d'un r^gle-

^t"/^
municipal, tel que requis par I'article

693 C. M., n'empeche pas I'entr^e en vigueur
de ce reglement. Et on ne peut attaquer la
vahdite d'un reglement municipal que par
les voies directes indiquees par le Code.
Bigin & La Corporation de NotreDame du
SacreCceur, 33 L. C. J. 200, and 15 Q. L R.
189, Q. B. 1889.

^ ^ x^.

267. L'illegalite d'un reglement passe par
un conseil municipal, dans les limites de ses
attributions, et d un r61e de perception, ne
pent etre plaid6e, comme defense a une
action pour le recouvrement d'une taxe im-
posee par ce r61e de perception et ce regle-
ment, intentee apres les trois mois de la
date du reglement et du role de perception,
lorsque ce reglement et ce role de percop-
tion n'ont pas 6t6 attaques dans les trois
mois de leur ilate. Corporation du village
Ste. Geneeiioe v. Chaurest, 33 L. C. J. 1 16. et
17 R. L. 341, C. C. 1889.

'

268. Un electeur municipal n'est pas prive
du (iroit de demander la cassation d'une re-
solution dun conseil municipal parce qu'on
lui aurait garanti les frais do cette procedure.
Riopel & La Corporation du comt£ de L'As-
somption, 18 R. L. 487, C. C. 1889.

269. On ne peut demander la cassation
d'un reglement, qui est en luimeme de la
competence d'un conseil municipal, mais
qui est aflfecte d illegality par le manque de
quelques formalites, par une procedure in-
cidence, mais qu"on doic la demander par
une procedure directe, au moyen de la re-
quete en cassation indiquee, et dans le deiai
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prescrit aux articles fi98 a 7()H C. M. La
Corporation du village de Sle. Rose v. Du-
boif, 19 R. L.33, 8. C. 1889.

270. Un conseil municipal a lo droit de
passer un rdglement pour rectifier les orreurs
et ill^galites commisosdansun procoa-vorbal
lorsque la paasation de ce r^glement a ^te
pr6ced6e, accompagnee et suivie des forma-
lites essentielles voulues en pareil cas. (Art.
810a C. M.) Roch & La Corporation de St.
Valentin, 33 L C. J. 154, Q. B. 1889.

XV. Contestation of Election.

271. The qualification of the Plaintiffs, in
an action to set aside the election of De-
fendtint as Mayor, may be exaujined into,
though the names of the Plamtiffs be on
the voters' list, and it may be shown that
their names are on the voters' list by error.
Ste Marie & Heaugrand, M. L. R. 1 y. C. 328,
and 8 L. N. 245, 1885.

272. Dans le district de Montreal, depuis
le statut de Quebec, 46 Vict. chap. 26, sec
tions 1 et 2, il n'y a plus do termes pour la
Cour de Circuit, et. par consequent, une
requSte en contestation d'une Election muni-
cipale, qui,d'apres I'article 35 1 duCode Mu-
nicipal, doit etre pr6sent6e durant lo terme
de la cour qui suit le jour de la nomination,
peut etre re9ue aprfis ce delai. Bn lelle v.
Brosseau, 8 L. M. 99, C. C. 1885.

273. Dan-f le cas d'une contestation d'elec-
tion municipale, suivant les art. 346 et auiv.
du Code municipal, le cautionnement fourni
en vertu de I'art. 352 du memo code, et por-
tant que la caution est proprietaire de biens-
fonds dune valeur totale de quatre cents
piastres, toutes dettes payees, est insuffi-
pant,_rart. 353 du dit code exigeant qm la
caution toit pr.)pri6tairrt de biens-fond-t d'une
valeur totale de deux cents piastres, en sus
de toutes charges dont ils sont greves. Hu-
bert V. Frechette, 14 R. L. 213, C. C. 1886.

274. Un conseiller municipal dont I'elec-
tion est contest^e, par une personne qui ne
reclame pas le siege, en vertu de I'acte 346
C. M., pour cause de corruption n'a pas le
droit de repondre que, si les votes que le
Requerant pretend avoir 6te donnes ill6ga-
lement en sa faveur, etaient retranch^s, il

reste encore avec la majorite, vu qu'un cer-
tain nombre d'electeurs qui ont vote en
favour du candidat battu I'ont fait illegale-
ment, et que des allegations et une preuve
recriminatoire ne peuvent avoir lieu, dans
une contestation municipale, si le contes-
tant ne reclame pas le siege. Bourassa v.
Aubry, 14 R. L. 114, C. C. 1886.

275. Une requete contestant la nomination
d'un conseUler municipal, ne sera pas rejet6e
parce qu'elle aurait ete presentee avant
1 expiration des dix jours, a compter du
cautionnement, contrairement a I'article
352 C. M., mais la Cour pourra permettre
la production de cette requete et ne la re-

cevoir qu'apr^s lo d^lai do dix jours. Bou-
rasm v. Aubry, 14 R. L 41.5, C. C 1886.

276. Et k Montreal, ou tous les jours juri-
dlques sont jours de terme, ^)oiir la Cour de
Circuit, a compterdu 15janvier. unerefjuelo
contestant la nomination d'u i nonsoiller
municipal, ((ui aurait eu lieu le 1

1» Janvier,
ptut 6tre piV'sent^o dans les trento jours de
la nomination. lb.

_
277. La contestation d'uno election muni-

cipale, d'aprds les articles 346etsuivantidu
CM., et la deruande eri cassation d'une no-
mination faite par le conseil municipal, en
vertu de Tarticle 100 du C. M., peuvont se
fairo par uno seule et mdme requfito, s'ilya
allegation de fraude, collusion et conspira-
tion. Charland v. Stinson, 10 L. N. 306. C.
C. 1887.

278. En ce cas les requerants ne sont
point tenus d'opter, attendu que lee deux
demandes ne sont point incompatiblos. lb.

279. La requete en pareil cas peut etre
presenfio plus de 30 jours apres {'election,
pourvu qu'elle ait lieu dans les .30 jours
suivant la nomination par lo conseil, et en
cotte cause la presentation de la requflte le
15 f6vrier est sufBsante. lb.

280. En pareil cas, a defaut de preuvo de
fraude, collusion et conspiration, la cour
sans prononcer la-dessus s'appuiera sur la
nullite de I'election pour declarer la nomi-
nation faite par lo conseil illegale et nulle.
lb.

281. En pareil ca^, il n'y a point lieu d'ac-
corder une nouvello election, la • laissant
la loi suivre son cours. lb.

282. En pareil cas, tous les frais, y com-
pris ceux d'enquete, doivent letomber sur
la municipality, bien qu'elle n ait point con-
tests la requete quant a la validite de I'elec-
tion, mais qu'elle ait seulement defendu la
nomination du conseil, nonobatant le fait
qu'elle n'a point assigne de temoins. lb.

283. The contestation of the election of
an alderman of the City of Hull is a matter
which depends on and belongs to the Su-
perior Court. JDumais v. Fortin, 10 L. N.
90, S. C. 1887.

284. The bail-bond for security of the
costs of the contestation of an election under
the charter of the City of Hull and under
the Municipal Code, need not contain the
description of the real estate of the sureties.
76.

285. Un conseiller municipal dont I'elec-
tion est contestee pour illegalite et fraude,
ne peut demander le rejet de la requete en
contestation sur le principe que I'autre can-
didat mis en nomination contre lui n'etait
pas qualifie pour etre elu conseiller

; un tel
plaidoyer peut etre rejete sur rSponae en
uioit. Surprenant v. Trembtay, 11 L. N. 137,
C. C. 1888.

^ '

286. Dans une contestation d'une election
municipale sous le Code Municipal, la preu-
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during tlie year. Donnelly v. Kennedy, M.
L. It. 3 8.0.385, 1887.

"'

ve rfcrimmfttoiro <lo faits de corruption par
1 autre candidat loit fltro adtnise, do ma-
ni6re A. 6tal.lir loquel des candidats a 6t6
r6elleuient 6lu, los votes entach^H de fraude
etont retranchfs de part et d'liutre. lb.

A ^^l\ V^'fo'''''" d'un 6chevin du conueil
de ville de la cite de Montreal, ne i.eut tHre
contest^e que par deo ^lecteurs dQment
insc ts et ha biles A voter A cette Election

;et lo d^faut de (lualification de la part des
contestants peut 6tre invoqu6 par exception
a la formo. /'ott^irier v. lionin dit Dufresne,M. L. R. 6 S. C. 56, 1889.

y^c^.c,

288. L'on peut contestor I'^lection d'un
consei ler proclamo 61u par le president
d «oction, ma'gr6 qu'il ait, apr^s avoir 6te
proclame 61u, produit au con^ieii sa resigna-
tion, et malgre que le conseil, sur cette resi-
gnation, ait adopts une i-^solution d6clarant
le sidge vacant, et aussi malgre que le lieu-
tenant-gouverneur ait nomm6 une autre
personne conseilier d la place de celui qui
•^ resign^, et il n'est pas n^cessaire, en
pareil cas, de signifier la requite et U con-
testation 4 d'autre partie qu'A celle qui a

OF
XVI. Contestation of Proceedings

. "^L. ^" matters concerning municipalities
in which irregularities are alleged, if it issnown that there has been a substantial
compliance with the requirements of the
law relating to such matters it must be
proved by those alleging such irregularities
that a substantial injustice will be caused
thereby, m order to obtain a judgment an-
nulling the proceedings complained of, and
such proceedings can only be congested in
the manner provided by law and speciailv bv
the Municipal Code. Oirardw. The Corp. of
Jr^iool""''^ °f ^rthabaaka, 32 L. C. J. 32, S.
O. 1887.

XVII. Costs of Copies of the Valu-ation Roll, Tr^blay & Corporatimi of

C iS*^ '^^^^^ ^ ^- ^- J- 202, C.

XVIII. County Councils.

290. A county council has no power to
pledge county funds to the payment of costs
to be incurred by private prosecutors seek-
ing to enforce the Scott or Temperance Act.
liamson & La Corporation du Comt6 WAr-
thabaaka, 14 Q. L. R. 140. S. C, 1888.

XIX. Date of Election.

•?u-'" x?^" *^*'® °^ «• municipal election
withm the meaning of 46 Vict. (Q.) chap. 78,
sec. 27, is not the day of polling, but the
day on which the City Council declares the
person to be ducted, and the same rule
applies where an election is held to supply
an extraordinary vacancy which occurs

XX. Demolition of IluiLniNGa.

292. r-ordque I'inspectoiir des bAtissos de
la cits de Montreal, en sa dite (lualit*, con-
tracte avoo un tiers pour faire d6molir une
bAtisse suivant los prescriptions des r6gle-
ments municipaux, la cit6 de Montreal est
responsable du coftt des travaux ainsi faits
Frappier v. La CHSde Montrial, M. L. R. 5
S. C. 37, 1889.

293. Dans ce cas, sur une action en garantie
par la cite de Montreal contre le propri6taire
de la mait.on deniolie, la oit6 (le Montreal
devra tenir compte au dit proprifitaire de la
valeur des matSriaux enlevep par I'inspeo-
teui. lb.

XX I. Disqualification of Aldermen.
294. Un fichevin qui vend A un entrepre-

neur des materiaux pour exeouter un contrat
,ayec la cit6 se rend inhabile A conserverson
si^ge d'6chevin. Stephens & Hurteau, 18
R. L. 444, 9t 19 R. L. 38, S. C. 1890.

295. Section 6 of article 213 of the Muni-
cipal Code, which renders keepers of hotels
or places of public entertainment incapable
of serving as municipal officers, applies only
to those carrying on such occupations

72 q! L.tr^'t&mt'' "^ ^"'"""'

296. The holder of a municipal office who
becomes subject to a legal incapacity, can-
not be proceeded against for a penalty if
he have deposited with the 8ecret^ry-trea-
surer a notice of such incapacity, with a
tender of resignation, even though such
resignation be not accepted by the Council
for want of quorum or other cause. lb. '

XXII. Drains and Sewers.

297. Une corporation municipale qui fait
taire des 6gouts, aux frais de la corporation.

'^Aa^n\%
'"®' ^°"* '®^ dispositions de I'art!

Mb, C. M., ne peut en recouvrer le montant
des propri6taires longeant la rue, sous les
dispositions d'un rdglement a cet efFet, qu'en
faisant un role de perception, conformement
aux arts. 954 et suivants. C. M. Corp of

l«n "i^^n^i "-fJj
^"^'*«^ ^ ^""^^ 15 r". L.

4oU, o, O. K, loo7.

298. Lorsque la cite de Montreal est en
possession de canaux d'egouts, quand meme
ces ggouts n'auraient pas et6 construits par
elle-meme, elle est tenue en loi de les en-
tretenir en bon .5tat, et elle est responsable
des dommages que peut causer leur mau-
vais 6tat a ceux qui s'en servent : en cela
ses pouvoirs ne sont pas ISgislatifs et elle
ne peut pr6tendre qu'elle n'est tenue a cet
entretien que suiyant ses res.';n!jr.".as -- -

niaires et qu'il est iaissS A sa discrltion.
Leduc v. La cite de MontrSal, M. L. R 1
S. C. 300, et 8 L. N. 226, 188 .

i n't
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XXIir. DuTiKH i>K HK<Ri-rr.\KY Tkka-
HIJKKK.

299. Under our Municipal law, a Secre-
tary-TreHurer, the custodian of Corporation
moneys, cannot legally divent himHPlf ofthe
same, except in the manner prescrihod by
the Code

; and in the present chso. although
he had imid the wnme over to the then mayor
for safe keeping, lie was not thereby rolievod
from the liability to ncoount to the Corpora-
tion. Corporation of Melbourne v. Main, 1

1

L. N. 394,8.0. ISS.'S.

XXIV. Klectkinh.

3(X). Apr^s rheuro expiree pour la nomi-
nation, le president de I'eleolion comi)te Ihs
Sleoteurs presents favorables A, cha^ue can-
didat, et f.end»nt (ju'il est a faire cette ope-
ration, cinq flecteurs demandant poll; le
pr6i>ident refuse poll, et recommence A comp-
ter k nouveau les idecteurs presents favo-
rablos k chaque candidat, malgre les piotes
tations des cinq electeurs qui persistent k
requ6rir le poll, et proclame I'un des candi-
data 61u

—

Jugi, que cette Election est nuUe.
St. George & Gadoury, 9 L. N. 59, C. C. 1885.

301. L'on ne peut pas demander par la
requSte contestant une Election municipale,
que le si^ge soit donn6 u une personne que
l'on pretend avoir 6te 61ue k une autre Elec-
tion. Jiobillardv. Bernard, 10 L. N. 245
S. C. 1887.

'

302. Dans un cas semblable on doit pro-
c6der par brefde 5H0 warranto. lb.

303. La personne nommee pour prfisider
une Election municipale dans la cit6 de
Hull, est nommie pour une Election parti-
culiEre et non genEralement pour un t -i
dlterminE. lb.

304. La disposition qui veut que le preal
dent soit norume 30 jours avant I'Election
est indicative ou directoiie, et non imp§ra-
tive. lb.

305. Par la section 25 de la dite charte,
S. deQ. de 1874, 37 Vic, ch. 51, juridiction
n'est donnee mx juges de la Cour Supe-
rieure, que pour examiner etjugerle droit
de celui contro lequel plainte est portee, et
qu'autoritE ne lui est pas donnee do declarer
lequel de plusieurs candidats a 6te legale-
ment Elu. Connaughton & McShane, 14 R
L, 542, S. C. 1880.

306. Un echevin de la cite de Montreal
ne peut invoquer dans une demande contre
lui pour manque de qualification fonciEre,
le defaut de mise en demeure suivant la
section 19 du ohapitre 51 du statut de 1874,
Quebec, qu'en autant qu'il peut justifier
d'une nouvelle qualification au temps de la
poursuite. Moisan v. Prgvoat, M. L. R. I
S. C. 244, et 13 R. L. 402, S. C. 1885.

507 T...- i-1,—

:

1- •,,.,,"• - Tj- ncriu3, puur vj. cicc ao 5iont-
rfial, ne sont d'aprSs la charte de cette der-
niEre, reellement 61us que lorsque sur le
rapport du bureau des reviseurs, le conseil

do la cit6 a d*clar6 qui a obtonu lo plus
grand nombre do votes, et, par consEquent,
o dElai de tronto jours (wjur contoster

1 election ne commence il courir que de oe
jour. lb.

308. Un prfaident d'une nfsemblEo d'Elec-
tours municipaux n'» pas lo droit de con-
< amner A vue A un emprisonnement de
dix jours dans la prison commune, une per-
sonne qu'il all^gue avoir troubIA la paix pu-
blKiUH, pendant tolle assemblEo

; telle
conuiussion k vue, d'une personne, n'oct pas
autonsAe par I'article .301 du Code Munici-
pal, et olio sera cassEo et annulAe sur
requeto pour habeas corpus. Trepannier
Kip., 1 1 Q. L. K, 86, H. C. 1885.

309. Lo president d'uno assemblEo tenue
pour I'ehction des conseillers municipaux,
on vertu des dispositions du Code Munici-
pal, n'a pas lo droit, en vertu do la section
4, de I'article 301 du dit Code, de faire em-
prisonner par un ordro 6crit do sa main les
personnos qui troublent I'assembleo par des
ens et dea menaccn de violence au dit pr6-
sident, et s'il le fait, il est passible de
dommagee pour faux emprisonnement. Tre-
pannier & Clou Her, 11 Q. L. R 321 S n
1885.

'

310. Et jl nesufflsait pas, dans I'espdce,
d avoir fait preparer sur le champ le man-
dat d'arrestation contre lo demandeur, mais
il aurait fallu I'exEcuter incontinent. lb.

311. Et le president de la dite aasemblde
n avait le dioit de faire emprisoi ner le de-
mandeur, qu'aprds conviction sommaire. lb.

312. /'owtfro/j)resatfen/.-LorsderEloction
des conseillers municipaux, le president n'a
pas le droit de faire emprisonnei, aprds
relpctioii, par un ordre Ecrit de aa main, leg
personnes qui troublent I'assemblee par des
oris et des menaces de violence au president
lorsqu'il est etabli que ces personnes n'ont
fait que rEclamer energiquement contre la
conduite injuste du president, et, s'il le fait,
il est pacsible de dommage pour faux em-
prisonnement; tel president n'a le droit de
faire emprisonner telles personnes qu'aprEa
conviction sommaire, s'il ne les fait pas
apprEhender de suite k vue. Cloutie^ v.
Trdpannier, 14 R. L. 670, Q. B. 1886.

313. D'aprEs la charte de la villo de Fra-
aerville (46 Vic, chap. 80) le president de
rassemblEe convoquee pour lelection du
mairn et uoa conseillers, ne doit recevoir et
mettre en nomination comine candidats, quo
les personnes presentees par Ecrit par au
moins sept electeurs municipaux.— /m^#,
que ce;te presentation par ecrit, exige et
suppose necessairement un document ayant
force probante signE par les Electeurs de
leuri signatures ordinaires ou revEtus de
leurs marques ordinaires de croix faites et
apposees en presence de tEmoins attestant
par ieurs proprus sijoiatures, rappooltiou des
ditea croix. Laforet v. Jarvis, 12 Q, L. R. 74,
S. C. 1885.

314. Et le president de I'assemblEe n'est
31
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paH autorii6 A supplier A I'insufBiianee du
Uit document i)ar attcuno pretive oitrin-
s*quo, ou en dehors d'icfllui, ni A mettre en
nomination auciine personne non ainiti regu-
lidroment prfisent^o par 6crit quand bien
mfime toUo pergonno soruit verlmlement in-
diquee comma oandidat par un grand nombro
d'eloctours prnnents A I'assemblee. lb.

315. To give a casting vote in case of an
ecpmlity of votes at a municipal election in
tho city of Hull, it is not necessiiry that the
president of the election should be qualified
as a municipal elector. Dumaia v, Fortin,
10 L. N. 115, 8. C. 1887.

'

316. 81 A une Election munfcipale il est
propose plus de candidats qu'il n'y a de
conseillors A 61ire, le president do I'filection
doit constater d'abord quel est celui des
candidats proposes qui a la m^orit6 dea
61ecteurs presents. Et il est illegal d'op-
poser deux candidats I'un A I'autre, pour
BBVoir quel est celui doa deux qui a la m^o-
rit* des ^locteurs pr*sentj;, lorsqu'il y a plus
de deux candidats de proposes. Charland
V. Stinaan, 16 R. L. 60, 0. C. 1887.

3"' 7. Et lorsqu'un poll a ete accorde, sur
la demande dos 41ecteurs, le president doit
proc6der A la tenue du poll, et il ne lui
est plus permis de proclamer un candidat
61u conform6ment a une entente qui aurait
lieu entre ces candidats, si, surtout, quel-
ques 61ecteurs s'y opposent. 76.

318. Si un conseiller est flu illegalement,
il ne pourra onsuite rfsigner et etre noiiime
par le conseil, ot si cette resignation et
celts nomination ont lieu, la cour declarera
I'election et la nomination nulle, mais n'or
donnera pas une nouvelle flection. lb.

319. Sur contestation d'une election mu-
nicipalo, non seulement les votes entachfs
de corruption doiventetre retranches, mais
i'flection elle-meme doit etro annuls e, s'il y
a preuve sufBsante de corruption genfrale
commise par les cabaleurs et membres du
comite du candidat 61u, et ce, m§me dans le
cas oii, en retranchant les votes nuls, il res-
terait encore une majority en favour de tel
candidat. Parent v. Fairy, 15 Q. L. R. 205.
C. C. 1889.

'

XXV. Erection of Townships.

320. Un territoire, erige en canton, situ^
dans un seul comte, est, par le fait, 6rig6 en
municipalite de cantons, du moment que ce
canton a une population d'au moins trois
cents ames. Delorme v. La Cor <oration du
ComU de Berthier, 19 P. L. 608, S., C. 1885.

321. Le prefet du comte dans lequel se
trouve ce canton peut valablemont, sans
I'autorisation du conseil de comtf, ordon-
ner la tenue de la premiere flection generale
des conseillers municipaux pour ce canton.
Ih.

, — .
-»ri' inii, par itj pi-csiucnt ao

I'election au prefet du comte, que cette
flection a eu lieu, et qu'un contribuable a

ftf nommf maire par lea conieillera flui,
est una dfnonoiution sufflsanto pour le con-
sell de comtf quo telle flection a ou lieu. Ih.

323. F.e mairo du conseil local ainii flu »,
par brof de mandamus, lo droit de se faire
reconnaitre comme membro de la corpora-
tion tie comtf. lb.

324. En vertu de I'articlo 32 C. M. I'frec-
tion, en municipalitf de paroisae, par rfso-
lution du conseil de comtf, d'un torritoir«
oompronant une partie d'un canton dfji
erigf et organisf en municipalitf de canton,
et tout un autre canton non encore frige en
muiiioipalitf, a pour effect de briser I'crga-
nisatioD municipale de ce premier canton,
s'il n'y rosto plus 3^ J Ames. lb.

XXVI. Expropriation by

325. Under 5:-52 Vict. (Q.), ch. 79, a. 14,
aa revised and consolidated by 52 Vict. (Q.)
ch. 79. s. 243, the portion of the indemnity
payable by the city, for the expropriation
of the property required for the widening of
fSt Lawrence Street, may properly be paid
out of the capital funds of the City, and not
out of the annual revenue. Ex parte Foster
& The City of Montreal, M. L. R. 5 S. C. 164
1889.

'

326. Commissioners appointed for expro
priation have two duties, to appraise and
determine the indemnity for each property
required, and to mcke and deposit a report
of their appraisemeuts

; and to apportion
the cost among those who are to bear it.—
Held, that when the Commissioners have
made and deposited the report of their ap-
praisements, or when the delay for the
compiletion of their work of appraisement
and for the deposit of their report has ex-
pired without such deposit being made, all
their powers as experts for the purposes of
valuation cease^ and a writ of mandamus
will not then lie, to compel them to proceed
(as they were by lav? bound to do) to value
the residue not exceeding fifty feet in depth,
of a property, taken for the improvement.
Ouerin v. Proctor, M. L. R. 5 S. C. 166, 1889.

XXVn. Fences.

327. Sous les dispositions de Particle 793
C. M., une corporation municipale est res-
ponsable des dommages causes par I'absenco
de cldture, le long d'une route ouverte en
vertu d'un proofs-verbal. Dut'reme & Mc-
Crea, 13 R. L. 606, Q. B. 1884.

328. Where a by road, homologated as
being a charge on certain proprietors, with-
out any special mention of the fence«, is

afterwards adopted by the municipal council
as a corporation road, it becomes the duty
of the municipality to maintain the fences
jointly with the proprietors. Corporation
ofVAvenir v. Duguay, 12 Q. L. R. 299, and
J ii.ii. u-tu, \i. J3. ioOD.

329. Such municipality can be forced
thereto by action confessoria, which action
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will lie even before the inspector has appor
tioned the shares, lb.

330. Such inunioipality may also be con-
deinneiJ, by way of damagc.H, to pay tlip
cost of :i temporary fonco eroctoj on snid
route by one of the proprietors in protect
his property. //>.

331. In a suit, brought to compel a Do
fendant to fence a road, his private property,
loading to hU mill, in another municipality.
Meld, that it is necewsary to allege that the
Defendant is proprietor of the mill, of which
the roa<l is an accessory, and, as such, is
bound to make his portion of the fonco of
that road and has not done so, but also to
conclude that the Defendant shoiil.l be de-
clared to be the owner of that mill and of
the road, its accessory, ond to muko the
other and further necessary conclusions in
such a case. NoonanA Neil, 9 L. N. 19,5
S. C R. 1886.

332. In order to compel the Defendant to
separate, by a fence or otherwise, the rond
in question from the Plaintiff's land, it was
necessary that the Plaintiff should haveharl
recourse to the remedy provide.l for that
purpose by Art. 4;i5 and following of the
Municipal Code. lb.

. XXVIH. KKRBiEa.

333. Les corporations munioipales locales
ont le pouvoir d'accorder un privilege exclu-
sif de traversier {ferry) sur les rivieros si-
tu6es dans leurs limites. Paqiiet & La Cor-
poration de St. Lambert, 14 Q. L. K. 327 S
C. 1888.

o-r,.-,.

lA^?^' I;^"qV'""® corporation municipale
d6c are ilK^galement quo le si^ge d'un con-
seiller eat vacant, le remade de ce dernier estun «ta?jdawM.«contre la corporation. Savaria
V. La Corporation de la Paroisse de Varen-

1887
^' ^*" ^ ^' ^' '"' *** "^ ^'- ^- ^'^'^>

335. La prestation du sorment d'oflice par
unconseiUer municipal est une chose essen-
tielle,ma]3 h disposition du Code municipal
qui veut qu'une entree de la prestation du
sennent soit faite dans le livre des delibe-
rations du conseil n'est que directoi)-e et
n est pas a peine de nullite. lb.

XXX. Functions op Codncillobs.

336. Les tonctions des conseiliers munici-
paux sont A la fois administratives, legisla-
tives et judiciaires

; et les decisions rendties
par eux en leur oapacite judiciaire per-
mettent d'invoquer k leur ^gard la theorie
de la chose jugee. La Corporation du comif
WYamaska & Durocher, 30 L. C. J. 216 O
c. iS89. ' -

XXXI. Ice Bridoes.

337. La legislature de la ci-devant Pro-

vince du Canada avttit lo pouvoir de conf^rer
A la corporation <lo la oit6 <lt) (iut'-beo, celui
<1m faire dos r^slornout. pour d6fondre, souspome damendo, (romp(V!liop, do (luohiue
iiia.ii^re (|ue ce fut, la glace do s'arrdter et
de lormer un r)Ont sur le flnuv(( St- Laurent,
ou (lo (lassor, briser ou endornmuger le pont
de|.l lorm.'. et airiH.'. Et le Recorder de la
(•it6 do (iueboo a juridiction pjur connaitre
<le la plaiiite portoo contro I'appelant, pour
violation du dit reglement. JSarras .t La
Corporalion de QiUbec, H L. N. |;il et 1 1 O
I'. R. 42, Q. B. H85.

^"

XXXlI, [ndkmnity.

338. Uno corporation municipalonui.poui
6|argir uno ruo et y construire un quai.
semparodunequantitc de terrain, maWftson proprietaire, (,t prive oeluici d'un pas-sage (Jommuniquant a la greve, doit, ou
remettre au proprietaire le terrain usirpfeou en payor la valeur et, do plus, faire
construire un passage ,m romplacemont de
celui enlevo ot payor au proprietaire desdorumagesdont le montint sora et^bli par
arbitres. La Corporation de Quebec v
Hall, 15R.L. 107; Q.B.I 885.

seffumamlmoT'''' '"^ ''^"'^"^ '^'''

339. On ne peut so pourvoir par voiedappel,doyantla Cour de Circuit, suivant
les dispositions dos articles 1061 et niv duCode municipal, do la decision d m con"seilUe comte, relative a un proces-verbal adopt*
par un conseil local ot homologue par ce
conseil de comte si.'.geant on appel Viau
V LaCorv.de la paralyse dt St Frangoia

t nVLi^ Za Longue Poinle, 8 L. x\. 110.

34a Meme en supposantqu'en pareilcas,
le defaut de juiidiction de la Cour de Cir-
cuit ne serait pas invoque, cette cour de-
vrait r<3nvoyor les parties, vu son defaut
absolu de competence, lb.

341. Sur appel de la decision relative au
proc^s-verbal enq.iestion, lesintimes reque-
rant ce proc^s-verbal sont interesses a sonmaintien; et aux tormes de I'art. 1007 duCode Municipal, ils devaient Hre mis encause etcopiedu brefd'appel dev.iit leur
etre sigmfi^f ou a leur procureur. lb.

342. 1/)rsque lo conseil de comte est assi-
gne, comme en la presente cause, il a le
droit d'ester en justice tant pour se defen-dre que pour soutenir la decision qu'il arendue. lb.

Ri^^"^^'°J^*,'^"'V"J"g®°i«"*^eIacourdu
Recorder de la cite de Montreal, trouvantun 61ecteur coupable de commimn «..:

coiiiormementa la section 43, du ch. "i'l.des
Statuts de Quebec de 1874, 37 Vic, ait I'effet
de priver pour toujours cet61ecteurdu droitde vote a une election municipale, dans la
dite cit^, ou d'etre elu echevin de la dite cit6
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pendant troia annees. Byron v, McShane, 14
K.L. 545, S.C. 1886.

344. The jurisdiction of the Superior Court
IB not taken away by M. C. 100, in actions to
set aside a prods-verbal or resolution of a
municipal council. Corporation du ComU
(TArthabaska v. Faioiue, 12 Q. L. R. 57, Q.
B. 1886.

'^

345. The jurisdiction given by article 348
of the Municipal Code to the Circuit Court
an<i District Magistrate's Court, is exclusive
of that of all other Courts. Delage & Ger-
main, 12 Q. L.R. 149, S. C. R. 1886-

XXXIV. Liability op, see DAMAGES,
346. The Corporation of the City of Moni,

real is liable for the r&\\ damages caused
by the acts of its policemen when acting as
such, but not for exemplary damages. City
of Montreal & Doolan, 30 L. C. J. 41. O. B
1881. » Tt ^•

347. The charge of negligence on the part
of a municipal corporation failing to perform
the obligation of keeping the streets and
sidewalks within its jurisdiction in good
and safe condition may be rebutted by
proof of the existence of alverse climatic
influences which render such performance
practicaly impossible, and where a bylaw
of a municipal corporation provided that
the proprietors bordering the sidewalk
should remove the snow and ice therefrom
and impo-ed a penalty.—JTeZrf, that failure
to perform the duty so required gives rise
only of the imposition of the penalty, and
does not entail a liability either toward in-
dividuals or toward the city for damages
caused by the bad condition of such side-
walk. Lulham & City of Montreal, 29 L. C.
J. 18, Q. B. 1884.

348. For Militia Expenses Le propri6-
taire d'une batisse ou sont cantonnees des
troupes appelees en service actif, pour aider
I'autorite civile A reprimer une emeute a
droit contre la corporation municipale a 10
cts par jour par homme. Quebec Skating
Club & Corporation of City of Quebec, 13 R.
L. 687, Q. B. 1884.

349. Une corporation municipale est res-
ponsable du cout des depenses faites pour
obtonir une incorporation. Arohambault &
Lrr f.orporation de la ville des Laurentides,
19R. L. 266, S.C.R. 1886.

'

350. Une corporation municipale et ceux
qu'elle emploie pour travailler sur un che-
min ouvort depuis plus de vingtcinq ans, et
duiuent verbalise, ne pourraient etre pour-
suivis par une action en complainte et en
dommages. Hough v. La Corp. de la partie
sud du Canton d'Irlande et du Canton Cole-
raine, 13 R. L. 581, Q. B. 1885.

351. La corporation locale ot la corpora-" .•"."•^ r-.Mif, tuUi-es uuus, responsa-
bles, conjomtement et soliJairement, des
irregularites commises par le Secretaire-.
Tresorier de la corporation du comte dans

les proced^s pour la vente des terrains
aflfectes aux taxes municipales, k defaut de
paiement. Alhin v. Cite de Montreal et la
Corporation du Comt6 d'Hochelaqa, 14 R. L.
696, S.G. 1886.

352. Lorsqu'une corporation municipale
regie qu'elle prendra k sa charge et a ses
frais les travaux necessaires k I'entretiej;
d'une route et que, de fait, elle se substitue
k ceux qui y etaient auparavant obliges, en
vertu d'un proces-vorbal anterieur au Code
Municipal, tel proc^s-verbal est vertuelle-
ment abroge, en autant du moins qu'il im-
posait aux interesses I'obligation a ces tra-
vaux. I/u' Corporation de la Municipality de
I'Avenirv. Duguay, 14 R. L. 570, Q. B. 1886.

353. II suit de \k, que telle corporation
est, quant a la confection et k I'eutretien
des cldtures, soumise aux dispositions de
I'article 775 C. M., et que son refus de s'y
conformer donne aux int^ressls droit k Tac-
tion confessoire, ainsi qu'A une indemnite
pour les travaux executes d'urgence par
(BUX. lb.

354. Municipal Corporations, having a dis-
cretionary power under Art. 587 M. C, to
contribute to the support of resident poor
persons, an action of quantum meruit by a
third party for the maintenance of an in-
digent person will not lie again<t them for
failurp to exercise such discretion nor will
the courts interfere to compel them to do so.
Parnell v. The Municipality of Hatlev, 15
R. L. 339, C. C. 1887.

355. A municipal corporation is not bound
to make extraordinary exertions, out of
proportion to the means at its disposal, in
order to keep the streets free from snow and
ice, but only to such extent as is reasonable,
taking into consideration the means at its
disposal. Corporation ofSherbrooke & Short,
M. L. R. 3 Q. B. 50, and 10 L. N. 177, 1887.

356. Where th^re is no evidence of the
cause of the accident, it is not a proper case
for submitting the serment supplitoire, and
thus permitting the case to be proved en-
tirely by the Plaintiflfs oath. lb.

357. Une corporation municipale est res-
ponsable des dommages qui sont causSes
par les representations erronn6es faites par
son pr6pos6 a une personne demandant une
licence, pour faire un commerce licencie,
dans les limites de la munioipalite, k I'efFet
que la licence octroyee dans le mois de
mars vaudra, pour une ann6e, tandis que,
par les reglements en force la licence expire
le ler mai suivant la date de son octroi, et
que dans ce cas, la corporation devra rem-
bourser a celui qui a pris la licence la pro-
portion du cout de cette licence pour le
temps pour lequel il n'en a pas joui, et ses
frais d'mstallation, pour faire le commerce,
s'il est d§montre que cette personne n'au-
ralt pas pris cette licence, sans les represen-
tations du prepo36 de la corporation. Si-
Michel & City of Montreal, 16 R. L. 605, H.
C. R. 1888.

'
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358. La cite de Montreal est responsable
resultant a un commergant de chevaux, du
(ait que le gouvernementam6ricain, agissant
sur Tinforniation que I'officier de sante de
la cite de Montreal aurait constats I'exis-
tence d'une maladie de chevaux contagieu-
se, aurait prohibe I'iniportation des chevaux
canadiensdans les.'Etats-Unis, lorsqu'il est
constate que le rapport de I'officier de sante
de la cite etait errone. Kimball & City of
Montreal, 18 R. L. 52, S. C. R. 1888.

359. The City of Montreal, is responsible
for obligations contracted by the village of
Hochelaga before the annexation. Aylwin
& City oj Montreal, 33 L. C. J. 1 17, S. C. 1889.

3fi0. Une corporation municipale autorisee
a exploiter uno usine a gaz, pour les besoins
des citoyens, est responsable des dommages
que oette usine cause auxvoisins Le Maire
et le Conseil de Ville de Sorel v. Vincent, 17
R. L. 221, Q.B. 1889.

'

361. Une corporation de comte, qui a
vendu un immeuble, sous les dispositions
des articles 998 et suivanta, C. M., n'est pas
responsable des irregularites commises par
la corporation locale qui les a fait vendre,
lorsque tons les proced^s de la corporation
de comte sont reguliers et qu'il n'y a k lui
reprocher aucune faute. Brunei v. La Cor-
poration du Comte d'Hochelaqa, 16R.L. 166
S. C. 1887.

'

XXXV. Liability of Contractor.

362. L'entrepreneur des travaux d'une
route reglement6e par un proces-verbal ho-
mologufe par un bureau de delegues, lesquels
travaux sont mis sous le conirdle d'une mu-
nioipalitS locale et d'un inspecteur de voie-
rie de cette municipality, est garant vis-tl-
vis cet inspecteur de voierie des dommages
de I'execution des travaux d'entretien de
cette route. Oodin v. Martin, 16 R. L. 86.
C. C. 1888.

'

XXXVI. Liability op Secretary-
Treasurer IN Connection with the
Voters' Lists, aee ELECTION LAW.

XXXVII. Liability op Officers.

363. (Affirming the judgment of Brooks,
J.), the Defendant, mayor of a municipality,
who had received moneys belonging to the
municipality, from the secretary-treasurer,
was bound to account for the same to the
secretary-treasurer, who had been held ac-
countable to the municipality therefor, and
the fact that the Defendant had handed the
moneys over to his successor in the office
of mayor, without proof that it was done at
the request or with the approval of the
secretary-treasurer, did not relieve him from
so accounting. Jtfaw v. Wilcocks, in Review,
M. L. It, 4 S. U. 238, 1888.

XXXVIII. Licenses.

364. Les licences quo la oit6 de Montreal

accorde pour vendre sur les marches publics
les produits de la campagne, expirent au
premier de mai chaque annee, quelle que soit
la date k laquelle cotte licence a et6 prise,
et quand meme I'officier charge de I'emettre
I'aurait prolonge au-dela de oette date. St-
Michel V. La Cite de Montreal, M. L. R. 4 S
C. 99, 1888

XXXIX. Markets.

365. Le defeudeurestpoursuivi pour avoir,
le 25 Janvier dernier, n'etant pas occupant
comme locataire d'un etal, place ou boutique
sur aucun des marches, illegalement fait sur
le marche Bonsecour^, le commerce de bceuf,
sans avoir pris une licence de cinquante
piastres a cet effet. La sect. 41 du reglement
i"" pa'^sele9 juin J882, dit en substance:

xception de ceux qui occupent, comme
looittaire, un etal, place ou boutique, sur
aucun des marches de la cite, nul ne pourra
faire, sur aucun des difs marches, le com-
merce de viande, etc., k moins qu'il n'ait
obtenu et pris a cet eftet une licence de
$50 ;

mais cette licence ne donnera pas aux
porteurs d'icelle, le droit d'occupergratuite-
ment une place sur les dits marches pour yvendre tels articles. La defense pr6tend
que ce rdglement est illegal. La cour a
trouv6 le reglement parfaitement legal et a
condamne le d^fendeur k une amende. La
Citede Montreal & Riendeau, 31 L. C.J. 129
Rec, Ct. 1887.

'

XL. Mayors.

366. The Mayor of a local municipality
remains in office until his successor is elect-
ed, notwithstanding that his term of office
as councillor has expired. Maason v. Leahv.
11 L. N. 202, C. C. 1888.

^'

267. As such Mayor he has the right to
preside at the first meeting of Council called
after the annual election, and to give his
casting vote for the election of a new Mayor.

368. Where the Mayor of a municipality,
acting with prudence and from nececsity. in
a matter of urgency, contracts an obligation
on behalf of the municipality, tba latter
should be held liable. Chevalier v. La Mu-
nicipalitede laparoisse de St-Francoit de
Salles, 9 L. N. 290, C. C. 1886. _^
XLI. Meetings of (Council.

369. A special meeting of the municipal
council of Bryson was duly called for the
purpose of electing a mayor. The meeting
was held on the 18th January, 1886, and all
the members were present. A resolution
was proposed that inasmuch as one of the
councillors, J T P, was notoriously discjual-
iScd, his scat shouki be deciared vacant. No
amendment was made thereto, but one of
the councillors asked the head of the council
whether the matter could be considered at
a special meeting called for another purpose.
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'ji

Ihe members present, with the exception
ot P, voted on the resolution, which was
earned upon a division. P was debarred by
art. 1 35, M. C. P appHed to have the resolu-
tion annulled under the provisions of art
100 of the Municipal Code.—Per curiam,
iNotwithstanding the great respect I en-
_9rtam for the opinions of Chief Justice
Meredith and Justices Caron and Casault, I
connot agree with tiieir decision in the case
of Paris v. Couture. The first paragraph of
art, 127 says the subjects mentioned in the
notice calling the special meeting can alone
be taken into consideration, and I do not see
that this enactment is qualified by the
remainder of the article. Article 14 of the
Civil Code enacts that a prohibitive provi-
sion entails nullity, although such nullity be
not specially expressed. Art. 16 of the
Municipal Code does not apply, inasmuch as
an injustice was committed to the prejudice
of the petitioner. Pattison & The Corpora-
tion ofBrtjson, 9 L. N. 169, C. C. 1886.

peut etre legalement faite k nne session
speciale pr^c^dant la session g6n6rale dudeuxi^me mercredi de mars, si a cette ses-
sion speciale il a 6te proced6d la nomination
du prefet

;
rien dans le Code Municipal n'o-

blige leconseil de comte a faire la nomina-
tion des delegues

. a I'assemblge eenerale
(Arts. 256, 261 262 C. M.) La CorporaUon
de la Paroisse de Ste. Philomine v. La Cor-
P'>^^i\»\dela Paroisse de St. Isidore, 31

376. La demande de mise en nominationd un candidat a une Election municipale doit
etre faite directement au president de I'as-semblee

;
ceux qui demandent la votation

doivent se presenter et donner formelle-
mentleurs noms au president. (Arts. 309,

c! G mi ** ^' ^*""*'*'*' ^2 L. C. J. 76,

XLIV. Nuisances.

XLII. Minutes op Council.

370. En droit, tout contribuable peut
prendre des procedes judiciaires pour forcer
le secretairetresorier d'une municipalite a
entrer dans les minutes des deliberations
du conseil, toute resolution qui a 6t6 regu-
hSrement passee par ce dernier. Massue v
Nadeau, en revision, M. L. R. 3 S. C. 118 et
10 L. N. 252, 1887.

v.. ,jo,et

371. La personne qui preside une seance
d un conseil municipal doit signer le proces-
verbal des actes et deliberations du conseil
qui est dresse par lesecretairetresorier, afin
de le constituer document ofBciel, et lui
donner I'authenticite, si le document dress§
par le secretaire-tresorier est correct, et sauf
a faire corriger les erreurs s'il en est cons-
tats. Charbonneau & Bastien, 17 R. L 566
S. C. R. 1889.

'
'

372. Et, si elle est tenue de verifier I'exac-
titude du proces-verhal qu'elle est appelee
a certifier par sa signature, il n'entre pas
dans ses attributions df .e prononcer sur la
r6gularite ou la legalite des procedes du
conseil, et elle n'a pas le droit de refuser
de signer le procesverbal qui reproduit
fidelement les procedes, sous le pr6texte
qu'ils sont irreguUers ou illegaux. lb.

373. Et le procesverbal des deliberationu
d un conseil municipal doit etre eigne sans
dSlai, par le president, et contresigne par le
secretaire-tresorier, sans attendre I'approba
tion, a la seance suivante, et c'est ce do-
cument ainsi signe qui doit etre soumis k
I'approbation du conseil. lb.

374. Et le maire doit se rendre au bureau
du conseil municipal pour y signer les pro-
c§des. lb.

*

XLII. Nomination op CountyDptp'-

37?. La nomination des delegues de oomte

377. D'apres les rdglements de la Cit6 deMontreal, ,1 est prohibe de tenir, dans leahmites dela(:ite de Montreal, une manufacture de coUe que I'on obtient en faisant
tondre des substances animales. Et cegenre de manufacture est ce qu'on peutappeler une commori nuisance, en droit
°"minel. La Cit4de Montreal v. Fox 9 LN. 260, Rec. Ct. 1886. ' '"'

378. The city has power to exclude from
Its limits all manufactories, &c., which are
injurious to the public health. Tnd aparty who has been obliged, in virtue ofthe power thus vested in the city, to remove
his busmess to another place, has noEagainst the city for damages for the los"
sustained by him through such removal

f.75tfc. a.^"^ "' ^'"^"•^'''' '' ^- ^-

XLV. Oppicers of

379. Un pretre, etant dans les ordres
sacres et ministre d'une croyance religieuse,

d^ n n^ \ *'^*''^^. ^^ secretaire-trisorierd un conseil municipal est une charge dansune corporation, et une charge publiqued^ns le sens de Particle 1016 du C ^ c'Vmnier v. Metinier, 15 Q. L. R. 210,S.c:r:

380. La description d'une charge par leamo s "secretaire-tresorier de la co%^rat onde la Metgermette Nord," dans un bref etune requete hbeliee sous Particle 1016 C PC, alors quele nom legal dela charge est lesecretaire tresorier du conseil munfelpal 'dela partie nord du township de Meteer
mette, constitue une erreur fatale et suffitpour faire renvoyer les dits bref et requg^.

P.fL^*'
''---'-'^ 'i"« ^<'^"'e 'e Codo de

l!f=i^ f *"", warranto, ni I'informationdans la nature de ce bref;' c'est un recours
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particulier qui n'exclut pas lea autres otn est pas exclu par eux. lb.

XLVr. Payment of Judgemknt
Against '^'na^i

382. Una corpoiation de coiate, centre
laquelle un jugement a 6te rendu, n'oat pastenu de payer le montant de ce jugement
sur ces biens, mais le montant doit etre pre-'
leve, par le sherif, sur les biens dos contri-
buables des municipalites locales, confor-mement aux articles 1026 et suivante, C. M
19 E. L. 470, Q. B. 1888.

vuesnel,

XLVII. Police.

fJtL'^"''! ^'^^ ?[
Mont'-eal 19 responsible

for the acts of the members of its police
force, and if members of the said police
force, while m the exercise of their func-
tion as such, commit any unlawful or unau-
thorized act, they render the said city liable

a j%7Tb. mt'''^' * '''"'"«*' '' ^-

384. Los corporations municipales ne sont
pas responsables des actes, non autorises ni
adoptfs par elles, des constables, ou acents
de police, que la loi les autorise a nommer
et 4 destituer. Sousseau & La Corporation
de Livis, 14 Q. L. E. 376, S. C. E. 1888.

385. Une corporation municipale est res
ponsable des domniages causes aux citoyens
par la negligence de ses hommes de police
8 les proteger, lorsqu'ils peuvent le faire

I889"
^' ''/^<""»'««^< 17 E. L. 511, S. C"

XLVIII. Powers op

386. Dans I'ospece, un reglement d'un
conseil de comte, fait en vertu de I'art. 489
C. M., et ordonnant le prelevement d'une
certaine taxe bur les municipalites locales
du comte " pour rencontrer une partie des
det.o8 et les depenses d'administration," sans
mdiquer d'une maniere precise et determi-
nee ces dettes et ces depenses, n'est pas

iW^'rAQ«""f ""^.^l^ei^' «° vertu des arts.
100, 455, 698 et smv. du C. M. demandant la
cassation du dit reglement, pour cause d'ille-
galite, doit etre renvoyee. Lafond v. La
Corporation du comtS d'lberville, 14 R. L.
040, y. iJ, 1 080.

387. Under 44 and 45 Vict., ch. 40, sec. 2

r. r^',?^**.?®"
"" * petition of the Quebec

Central Railway Company, after notice given
by them, asking for an amendmend of their
charter, the town of Levis passed a by-law
guaranteeing to pay to the Quebec Central
ttaiiway Company the whole costs of th°
expropriation for the right of way for ;

extension of the railway to the deep w, -

tsnom A n"°® T^""'
°^®'' '^^'^ above

Ti^l't^"'
':,i;r-*^'.'*"^=' "^""'g ratepayers of

the town ot Levis, apphed for and obtained
an injunction to stay further proceedings on
this by-law, on the ground of its illegality.—

Held, Eeyersing the judgment of the Court
of Queen's Bench, L. C, Appeal side, and
restoring the judgment of Superior Court
that the statute in question did not authorize

I

the corporation of Levis to impose burdens
I upon the municipahty, which were not
I

authorized by their acts of incorporation
i

or other special legislative authority, and
therefore the by law was invalid, and the
injunction must be sustained (Eitchie C J
dubitante), 1 1 S. C. Kep. 66G. Quebec Ware-
house Co. & Corporation of Levis, 31 L. C.
J. 265, tS. C. 1885.

388. A power granted to a municipal cor-
poration to license and regulate a particu-
lar business does not authorize the exaction
ot a revenue duty, but only of a moderate
tee sufticient to cover the cost of issuing the
licenses, and of inspecting and regulatini;
the same. So, where the City of Montre^
was empowered to license and regulate junk
stores. It was held that the exaction of a

m7^°'l
*'^® °*' *^^ P^"" annum was illegal.

Tlie City of Montreal, Appellant, and
Walker, Respondent, M. L. E. 1 Q. B 469
and 8 L. N. 395, 1885.

'

389. Where such fee had been paid to
tlie city duriug three years in succession
belore contesting the validity of the exac-
tion, the same might be recovered by the
person whe had paid the fee. lb.

^ol^^\
^^'^^^Srard to drains.—Le 23 aout

J882, la corporation de la cite de Montreal
avajt le pouvoir de construire des egouts, ou
tunnels servant d'egouts dans les rues de la

P^' J
®* ^.^ cotiser les proprietaires do biens

londs, le long des rues 011 cesegoflts seraient
construits, au montant du cout que represen-
terait unegout de moin<lre dimension que
celui reellement construit. Loranqer & City
of Montreal, 13 R. L. 334, S. C. 1885.

391. A local council passed a by law which
was amended by the county council on ap-
peal. The local council, without new pro-
ceedings or any effort to amend, passed a
by-law in similar terms to the former by-
law, which was then again taken to the
County Council on appeal, when the follow-
ing resolution was proposed and adopted :

Attendu que la question en litige sur le
present appel a ete reglee par ce Conseil, en
homologuant le proc^s-verbal de I^uis Pa-
rent en octobre dernier : et attendu que le
Conseil Municipal de la paroisse de St.
IJavid, au heu de mettre a execution le dit
proc^s-verbal et de respecter la decision de
ce Conseil, a adopte a sa session du 7 avril
dernier, un reglement mettant a neant la
dite decision de ce Conseil : que I'appel
porte devant ce Conseil par requete de Dol-
phis Lessard et autres, en date du 12 avril
dernier, soit maintenu

; et que le regie-
ment dont est appel. adopts nar lo r-onooil
Municipal de la paroisse de St. David" k\&
session du 7 avril dernier, ainsi que tous les
procMes, ordres et resolutions du dit Con-
seil Municipal do la paroisse de St. David,
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adoptes i ea dite session du 7 avril dernier
amendant le dit proces-verbal de Louis Pa-
rent, soient, at ih sont par la presente reso-
lution, cassis, annules et mis a n6ant &
toutes fins quo de droit, avec depons contre
Kegis Crepeau, pere (and four others), de la
paroisse de St. David, qui ont rar requete
en date du premier mars dernier sollicit^
du Consoil Municipal de la paroisse de St
David la passation du dit r^glement, savoir
les intimes sur le present &ppel'—Me(d,
that the conty council, in thus setting aside
the by-law of the local council, acted within
Its jurisdiction. La Corporation du comte
d ramaska & Durocher, M. L. R. 3 O R
219,and]0L.N. 384, 1886.

n^?^?;'^^®. ™.*"*® °^ recovery under Art.
941, Municipal Code, for the collection of
taxes imposed for county purposes under
& prods verbal is not exclusive, and ar ac-
tion by the county corporation lies against
a local corporation for the recovery of taxes
Imposed hy mch proems-verbal. Corporation
oj toiinty of Missisquoi v. Corporation of
Parish of St. George de Clarenceville, in
Review, M. L. R. 2 S. C. 333, and 9 L. N. 41

1

looO.

393. The apportionment under Art. 814M. C., 16 an apportionment of work, and may
be dispensed with by a prochs-verbal, and
where a proems-verbal made by a county
council tor the cost of a bridge declared
tha,t no apportionment should be required
and fixed the portion payable by the local
corporations, and the homologation of the
proems-verbal was never opposed nor ap-
pealed from, the effect was to make the
local corporation debtor to the county coun-
cil for the amount, lb.

394. A county council, which shall have
dismissed an appeal from the decision of a
local council, is not obliged, by art. 932 of
the Municipal Code, then and at the same
meeting, to exercise the two powers, con-
ferred upon it by that article, that is tosav
ot condemning the Appellant to pay the
costs of such appeal and to tax such costs

;

It naay then only adjudge the payment of
such costs; and it may, at a subsequent
meeting, tax such costs. The Corporation of

C C 188{
"'•^''^^"'"'*'^^- ^- ^'^'

395. The order, made by the county
council to the effect, that costs shall be paid
to • A. B., secretary-treasurer of the county
corporation," is a valid direction ofpayment •

all such costs, paid into his hands, are apayment to the county corporation, he being
its treasurer

; the objection to such an order
IE made invalid by art. 16 of the Municipal
Code, which declares that no objection to
any municipal proceeding, not entailing real
injustice, shall be valid. lb.

396. An Appellant, so condemned to pay
''\'. ;"," •-I'l-'") '= uui eutitioa uj

;

any notice of the time, at which such costs I

shall be taxed. lb.

397. The corporation of a county, whose
council shall have so rejected an appeal
with costs, has a right to recover, from the
Appellant, the amount of such costs, by a
suit, in the same manner (Art. 932) as fines

1

may be recovered under art. 1042 of the
I
Municipal Code. lb.

j

398. When several Appellants shall have
j

been so condemned in costs, the country
I

corporation has a right to determine, by a
I

repartition based on the local valuation roll
the amount of such coste payable by each'
Appellant. lb.

399. L'article 805 du Code Municipal ne
donne pas au Conseil local le droit de faire
initier, au moyen de la nomination d'un
sunntendant et la confection d'un proces-
verbal, des travaux qui sont de la juridic-
tiondu Conseil de comte et qui apparais-

r4lt'692! C."a S.- ^""' " ^'•"'"'

400. Une municipalite locale, k laquelle
est annex^e une partie de territoire d une
autre municipalite, pent s'obliger a lagaran-
tie de la vente de certains immeubles situ^s
dans les limites de I'ancienne municipality
fi cette ancienne municipalite consent L
vendre ces immeubles, et a en emplo'-er le
prix a I'extinction des dettes de la munici-
pality, avantson d^membrement, et pour
lesquelles la partie d^membree est respon-

itl^At^ro'mt ""^ '' ''^'^'''

401. Under 51-52 Vict. (Q.) ch. 79, s. 14.
as revised and consolidated by 52 Vict (Q )
ch. 79, s 243, the portion of the indemnity
payable by the city, for the expropriation of
the property required for the widening of
St. Lawrence Street, may properly be paid
out of the capital funds of the city, and not
out of the annual revenue. Hxparte Foster
& City of Montreal, M. L. R. 5 S. C. 164, 1889.

402. Uno resolution d'un conseil munici-
pal approuvant un certificat d'61eoteurs pour
1 obtention d'une licence, passee par le con-
cours d'un conseiller int^resse a I'octroi de
la licence et dont le vote donne la majorite,
est nuUe. Monbleau v. Corporation de la
ville de St. Jean, 17 R. L. 271, Q. B. 1889.

403. L'interet dont parle I'art. 135 C. M
doit etre un interet personnel distinct de
I interet general de tous les contribuables
de la municipalite, et une corporation muni-
cipale peut s'obliger a payer les frais d'une
requete a etre presentee par un contribuable,
lorsque lobjet de cette requete intgresse
tous les contribuables de la municipalite.

f7Tu^l66; tc^Zt '' '"'''''
''

^'''''''

404. Les corporations municipales ne
peuvent, en vertu de l'article 627 du CodeMumcipa^ empecher les contrats pour la
vente d'effets non alors exhibes, ni se trou-
vant dans la municipality, ni emD^nhftr I'ax-
ecution d'un tel cbntrat. McBean"& La
Corporation de St Sauveur de Qu£bec, 18 R.
h. 71, S. C. 1889.
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azile le Grand,

XXIX.
AGAIN8T

PjtESCHIITION OK A f; T I () N

405. Any action against tho corporation
of a city or town for damages arising from
their neglect or default to keep in repah'any of Its roads, streets or highways, mustbe brought within three months aflei- suchdamages have been sustained, and there-
after such action is absolutely barred and
prescribed in virtue of sect. 4, oh. 85 CSC
Corjwation of Quebec & Howe, 13 Q. L r"
315, and 19 R. L. 554, Q. B. 1887.

a;^^^' ^"^ *^!, P'"^'^"*^ ^"««' tlie action isdismissed without costs, inasmuch as theDefendants ought to have taken advantage

whho„l"rt-^"'"
°ffl^'""fi"8 right of action

without taking issue on the facts and merits
of the demand. lb.

407. Toute action en dommage contre une
corporation municipale, a cause du mauvais

na?i?4
'Lh«'?'°?.e8t prescrite par troismois

pai le S. R. C., ch. 85, ,. 3, etcette prescrip-
tion est absolue et doit etre appliquee quoi-que non plaidee, mais Taction sera renvoyee

n.miS^rctr-iS.^'''^''^''''"''-^"''^^
408. La prescription d^cretee par la sec-

tion 3 du chapitre 85 des Sfatuts Refondusdu Canada (art. 4616 des Statuts Refondusde la Province de Quebec) n'est applicablequ aux actions resultants des accidents cau-

t^iJ^'^A
iuauvais6tat des seuls chemins

situes dans les limites de la corporation
poursuivie, et, lorsqu'il est constate quelechemm ou uu accident est arrive nese

Itrouve pas dans les limites de la corporation
de la cite ou viUe, quand m^me ce chemin
serait entretenu par la corporation de la
cite ou viJle, les dispositions de ce statutne
sont pas applicables. Laforce & Le Maire

Q B ?890 '^ ^ ^'^'^ ''' ^'"'^' ^^ ^' ^- '^^^'

verbal, qu, n invoque pas, i la seance ggne-

'a°" 'I '>«'* ''« I'homologation de ce
proc^s-verbal, l'ir,egula,it6 de la noniinationdu surmtendant special, ne pent en-suite mvoquer cette irregularity dans unecause surbref do prohibition. lb.

412. Par I'article 758 0. M., le conseil decomto peut, dans un proc§s-verbal, declarerqu un chemin, sous la direction d'une cor-poration locale de la municipality du comtesou a 1 avenir un chemin do comte. etcette disposition du Code ne rostreint pasle pouyoir du conseil de comte au cas oHentendrait soumettre les habitants d'uneautre municipalite locale A i'obligation d'en-tretenir le chemin d'une municipalite locale
vo.sine, et autorise le conseil do comt6 adeclarer un chemin local chemin de comtememe lorsqu',1 charge de I'ontretien d^cechemin les propri6taires seuig de la munici°
palitc locale oii il se trouve situe. lb.

413 Dans I'espece, le demandeur n'a nasprouve qu'il souffre une injustice reolle pare proces-verbal et les habitants propr^'

fleuvosJ'rT"''""^'"^,
'^^ laconcesLndu

fleuve Saint-Uurent, dans la paroisse de la
Pointo-aux-Trembles, ont raisonde se plaindre de ce qu'ils ont 6te obliges aux travauxdo la route situee dans leur%once^sion! 76

LI. PROCi:8-VEBUAUX.

L, Proceedings op Council.

409. Les procedes d'un conseil municipalde comte relatifs k I'homologation d'un
proces-varbal, ne seront pas anoules, parcequ un des membres de la corporation mu-
nioipiile, qui aurait ete 61u depuis I'avis deconvocation, signifiee a son predecesseur, ne
serait pas present, s'il appert qu'aucune in-
justice reellen'a resulte par I'absence d.membre du conseil, et s'il^est Pontes,? pare proces verbal de la s6anco du conseil q^uetous les membres alors on office out recu
avis de la convocation de cette session

tomti d Hochelaga, 13 R. L. 61 1, S. C. 1885.

n'ill?; ^'^'l'®"''^'
les parties interessees qui"n invoquont pas cette irregularite devant leconseil de comte, et com^attont le procVsverbal sur son merite, renoncent, par la ase nrevalnir Ho oc^tt^ ;„„A„..i--i, '

" '. '
"

««.;„«„*fi-"" .""^-guiKiui;, ct, US ne

ESn Ir '"""' '"'' "" ^^^f '^^ P'-«-

411. Une partie interessee dans un proofs-

,'*i'*". »* <l'8pense, dans un proces-verbal

fSr.M^T^"''^ ^'""^ chemin, de no pas

dZ n'*' f'
repartition, doit etre exprimeedans tous les cas, et ne pent etre sous-

entendueoutacite. (812 C. M.) La GorZ-

mi!f'.,I''°™'-'l''"'.''''"^
""« resolution nom-mant un surmtendant special pour I'ouver-

dant fera son rapport, n'est pp- fatale. Etune resolution du conseil faisant un change-mentau proces-verbal prepare par le surin-tendant est une homologation suffis'n o dece proces verbal. O'Shaughnessy & La Cor-

416. Les avis peuvent etre publies dans

avannl p'^^ilr^
^?"« ^"« niunicipalites ou'avant le Code Municipal, un ordro du couverneur en conseil I'autorisait. lb.

hrl^lv
^^'l^<'m?logation, lundi, le 3 septem-

che£"n^''*'1V'^^' P"'-''' I'ouvorture d'"n

loS' '^"^"'^
^r^

^""^ P"^l'«« informaient

fJnn f,nT''f
'^«" '' '^'*'* P"« «» oonsidera.

tion, lundi, e 6 septembre, est nulle :--etelle est egalement nulle, lorsque sept joursno se sont pas ^coul^s entre I'avis^ publicet la reunion du conseil ou il a ete homologue.

418. Les proces-verbaux n'entr.int nn vi-gueur que 15 jours apres I'avis public de leur
homologation, ledefautdecet avis ne per-met pas leur mise & execution. lb.

41^ La promesse, par un interesse, de
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aire ea partie d'un cheniin ordonne par un
proems-verbal dont I'lioniologation n'a pas
et6 publiee, ne rempeche pas d'invoquer la
nuUite de ce proc^a-verbal. lb.

420. L'annulation d'un proces-verbal pent
etre poursuivie par action directe. lb.

421. Un proces-vorbal qui rfagit sur le
passfe en reglantdes travaux d^ja faits et en
liaisant contribuer a ces travaux des int6-
resses qui n'ont pas ete appeles par le pre-
mier proces-verbal qui a ordonne ces dits
travaux, est ultra vires et nul. La Corpora-
tion de la Paroisse de St. Teiesphore v. Mar
leau, 30 L. C. .1. 249, C. C. 1886.

422. Ce dit proces-verbal est nul en raison
de sa retroactivite, en assujettisant des in-
teresses a contribuer au cout de travaux
dejA faits, tandis qu'ils ne peuvent letre
que pour des travaux a faire. (Arts. 796.
797, 799, 815 CM.) lb.

423. Le surintendant special doit, dane son
proofs-verbal, faire mention de I'etendue du
terrain egoutte par le cours d'eau afinde de-
terminer et etablir la proportion des travaux
des interesses, ou du cout de tels travaux
ainsiordonnes parce proces-veibal(Art. 877,
C. M.) Et (le I'absence de telle disposition
constitue une lacune fatale

; en consequen-
ce le proces-verbal et le jugement qu'il a
homologue no peuvent etre executes. La
violette & La Corporation de Nainerville,
36L. C.J. 216, Q.B. 1887.

'

424. Aucune irregularite ne peut donner
lieu a l'annulation d'un proces-verbal s'il

n'est pas deniontre que cette irregularite a
6te la cause d'une injustice reelle. Girard&
La Corporation du comt4 d'Artkabaska, 16
E. L. 580, S. C.R.I 888.

425. Et sur une requete pour mandamus,
pour faire ordonner a la corporation muni-
cipale d'ouvrir un chemin dont la construc-
tion est decretee par proces-verbal, les irre-
gularites des procedes sur le proces-verbal,
ne peuvent etre mises en question. lb.

426. Si un jugement de la Cour de Circuit
annule d'abord un proces-verbal, sur un
appel non signifie aux intimes, et si ce juge-
ment est ensuite casse et annule, sur une
tierce opposition signifiee a toutes les corpo-
rations interessles, ces corporations seront,
par ce fait seul, suffisammont mises en de-
meuro d'executer ce proces-verbal. lb.

427. Et si un proces-vorbal ordonne I'ou-
verti.re dans un certain delai, d'un chemin
comprenant un bout de chemin dejfi. ouvert
au pubKc, et si, avant I'ouverturode ce che-
min, un autre proces-verbal ordonne la fer-
moturo du bout de chemin deja ouvert, sans
faire aucune mention du premier proces-
verbal ni du chemin a construire, le premier
proces-verbal ne sera nullement affecte,
parce que I'amendeuient d'un proces-verbal
doit etre formel, et ne se presume pas. lb.

428. Un proces-verbal peut etre uul pour
partio et valide pour le reste, e' une dispo-
sition illegale, concernant I't etien d'un

chemin apr^s sa construction, n'invalide pas
les dispositions Ifgalos do ce procSs-verbal,
qui concernent I'ouverture du chemin. lb.

429. Un proces-verbal fait par un surin-
tendant special qui n'ajpas prec6 lo strinent
voulu par I'article 796 C. M., tel qu'amend6
par la section 17, du chap. 54 desStatutsde
Quebec de 1889, 52 Vict., est nul. Beaudry
Ac iJeau«i»-y, 18 R. L. 93, C. C. 1889.

430. Un proces verbal relatif A I'ouverture
et a I'entretien d'un chemin peut Stre
amend6 par un r^glement fait m^me apr^s
la confection des travaux auxquels se rap-
forte lo proces-verbal. lioch & The Cor-
poration 0/ Parish of St Valentine, 18R.L.
466, Q. B. 1889.

Llfl. Qualification OF Councillobs.

431. La qualification exig^o par la loi des
conseillers municipaux doit dtre considerfia
au moment meme de son election

; notam-
ment un candidat dequalifle au moment de
sa mise en nomination par le non paiement
de fes taxes, peut etre qualifie une heure
apr^s, lors de son election s'il les acquitte
dans I'intervalle, et alors, son election sera
maintenue. Bouvier v. Chagnon, M. L. R.
4S.C. 381,1881.

432. Une societe commerciale est un etre
moral distinct des associes, et I'actif de la
societe est un patrimoine distinct de Tavoir
des associes individuellement. Girard v.
Rousseau, M. L. R. 3 S. C. 293, et 31 L. C.
J. 112, S. C. 1887.

433. Dans I'espece il n'y a pas a lieu a
I'application des arts. 746, 1898 C. C, atten-
du qu'il s'agit d'une societe commerciale et
que le partage des biens de la dite societ6
ne reagit que jusqu'au jour de sa dissolu-
tion

; comme matiere de fait, la societe
plaidee par le defendeur n'etait pas dissoute
lors du partage. lb.

434. Par suite des principes ci-dessus un
echevin de la Cit6 de Montreal ne peut se
qu»lifier comme tel sur les biens d'une
soci6te commerciale existant entre lui et
une autre personne, durant I'existence de
cette society. lb.

435. La preuve de la valeur d'un immeu-
ble, sur lequel un echevin s'est qualifie,
faite par temoins, dans une poursuite, sous
les dispositions de la section 25 du chapitre
51 des Statuts de Quebec de 1874, sera
acceptee, par la Cour, de preference a re-
valuation constat6e par le role d'^valuation
alors en force. Moisan & Pr^ost, 13 R. L.
402, S. C. 1885.

436. Une hypotheque pour garantir une
rente donnfie, par I'epoux pour gain do
survie, a sa femme, n'est pas une juste
dette, dans le sens de la section 17 du chap.
51 des Statuts de Qu6bec de 1874, et ne
doit pas etre prise en consideration, pour
constater la qualification de I'echevin. lb.

437. En vertu des sections 17 et 19 du
chapitre 51 des Statuts de Quebec de 1874,
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sur lequel 1 s'est qualifie, d'hypotKo" £immerea le rendre insuifisant pouVle m I

formfiment a la section 2", ,Iu dft s „ fn^sans que les proced^s indiq„6s pa • a oct"on19 aient, au preal.ble, ete kdoptes, s i 1 'L ^e

^nZrilZe'Zrir^ 3^,ua.i«^t>.

8ei1^?;/^^'®i';"''"'
''°"™° >^enibre d'un con-

1^^

egale et I'acceptation ,1'une auKutionet la dechargo du candidat elu de tou Jobligation a cet fgard, faite par le ronseT .?sapremiere assembleeapres 1 Election n'„'
pas 1-effet de valider cTtlilS^'FoZ",
V. DumouUn, 17 K. L. 426, C. C. 1889

LIV. Qualification of Mayor

a newspaper which, at the time ot'^heeW

him the oT"?,'"* iP'^'-wv »11„™,S

rahzed as a citizen of f,h« t/^./.V oJ^r"
and on his
ply with the provisions of the fmn
tura zation Act 1870 in^i ^'"P"""'' ^^a-

his status of BrUish sub ect bn? '"f ''"T'
subsequent to his elocttn 'm,de th^'d:^?'
r.t on.and took the oath pr^Sbed by i'

years alter the coming into force of thoast mentioned Act, the election was the, eby made good and valid. lb.

LV.

444. Uno corpiration municipale qui faitllegaloment lerinor ot obstruer un cheruTn.uumcpal ot ,,ublio, existantdopuisaS
'
e vingt ans, ot qui sort ,1c chomin de front

( uno concnss.on, sera rospon.sable, vis-i vis
' lun propriotairo lo long ,lo co chon.in desdonnnuges qui resultont decettofenue uro

(111 eland etilii Canton Cnl.'r.i!,,. iv /

chelh, 13 J{. L. 096, Q C. 1884 '

'"''

445. Un chemin verbalist avant la mi,een forcode I'acte dos municipafites otchl.mns ,lu Ras Canada et du Codo municSot alo,..s qu'.l n'e.xi.stnit pas d'nutr^ conSuuimc.paux .,ue les conseils do comtT parle Deput<, Grand Voyerdu consoil duconuJest un chemin de comte, .t il doit to

,

jours etreconnu ot design, con ne te- S'qu'a CO qu'il soit autremlntchan^! oumo '

seif do' cn'T'1
-'"P«^'«"to qui'-osUo <^,^:sell do comte lui-momo, ot in conseil .. nnicipallocal n'a aucun pouvoir ot auc n«.|unc^.ct,on pour amende', oluu.gor ou mo iher le proces verbal etablissant tel chou n

sur tout son parcours a 1. lig .o o .1VS
mcales est un choni.n do conite au .lisir duCode municipal commo etant situo entredeux municipalitc's locales, /ft.

447. (Jn reglemont municipal fait par unloca o ol•llntln,.l.^ „,.„ i '. ""
,« „ „•;• °'""i

a« Mayor, was natu- 447. Un reglemont municio'vl fait n„..

^sreturn'to r '^% ^""^'^ States, «°"«eil locale ordonnant que les^^^^,^^^^^^^^^

th„ «.^ •? <-*n«da failed to com "*? "^'^'"'^ ^^'ent faits par tous loV nmnn-
Sn A^rirn'-*"^*'^?

ImporialNa. tajres qui y pa«.e»t 10^4, "
.lo liu.s^t'r'

f"Al^l.-^W 1" <"-der to recover J-.^'n^ Peut otie annule pour caiBo d^ l£"lite, SI les propriiHairos ot les terrains sentdo plusieurs munioipalitos locales attemnquoce chemin est un cheniin ae%o,nStombe sous la iuri.liction du conS%ri

lever I'l ''""''''I
'"""icipal a droit do pre-lever par vote do taxation ,lirocto to,.V«

^^^ .
.
Regulations of as to SP,.«.r, ITT ^t

''''"''^''^ n^cossaires pour renconHorses AND Vehicles ™ *'™'-° "'^ '"'"i^%''^^Pe'?««s d'adniinistration, et po";"""''jet special quolcon,iuo.mn;»'i„ J °,.
442. Loconducteurd'unevoitureai.i An

LVI, Roads.

443. L'acto 29 Vint n\ (jt - oo v „

—
: . , ^«>- i^cuaus u auministrat on et nnm.un objet special quolconquo, mC'le rLTment municipal imposant cetto taxo devrtaire voir pour quelles depenses et qSesdottes cette taxe est encourue et^ evraetre base sur des estimos pn^cis et dete?m.nes, sans qu„i il est contraire A I'espr tdo^la bi municipale ot pout Ctre ilE

loctf^oad^r.*
""""^^ ^°""«" 'l°«''^'-es alocal road to be a county road morelv fnrthe purpose of abolishing it, the Court wminterfere and overrule such ah ",iv««"eX

ThabaXn/'n V^r^"?''"" duCmnuiAr.
1886

^"'"'"fi, 1-' Q- L. R. 57, Q. B.

pta/'^Ann''"^!.''""
*'.^?'"'» «8t en aussi bonetat qu'd est possible de le maintenir, J
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raison de la saison et du voiturage qui s'y
fait, et qu'il parait meme uieilleur que les
autres chemins, et uieilleur qu'il n'avait 6te
les annees precedbiites, la corporation ne
sera pas rospon.sabledes dommages sou ff'erts

et causPH par le mauvais etat de ce chemin.
Beauca(/e v. La Corporation de la paroisse
de Deschambault, 14 R. L. 055, (I. B. 1880,

451. Un conseil municipal de comte n'a
pas le droit de regler les travaux d'un
chemin par un proc^sverbal, lorsque, dans
ce proces-verbal, il declare que cf3 chemin
sera a I'avenir un chemin local, et un tel
proces-verbal pout etre annule, par una
poursuite d'un interesse, A la Cour Supe-
rieure. Legaull v. La Corp. du ComU de
Jacques-Cartier, 17 H. L. 357, S. C. 1887.

452. Dans une poursuite en recouvrement
d'amende contre un inspecteur de voierie,
il faut specifier en quoi a consiste la negli-
gence du defendeur et quel ordre'^gitime il

a refuse d'executer. La Corp. de Champlain
& Lemaseur, 33 L. C. J. 298, G. C. 1887.

453. D'apres I'art. 8(je C. M., le conseil de.
comte ne peut pas, au moypn d'une re«olu-'
tion, charger les contribuables d'une muni-
cipalite locale do I'obligation de faire des
travaux hors do la municipalite. 76.

454. Au termes de I'article 904 du Code
municipal, lo conseil d'une municipalite de
campague ne peut, sans lo consentement
par 6crit du proprieiaire, faire passer uti
chemin public a travers une erabliere situee
dans un rayon de quatre cents pieds de la
maison habitee par I'occupant de tele era-
blidre, quand meme le chemin prqjete pas-
serait au-dela du rayon des quatre cents
pieds. Massue & La Corporation de St. AimS,
31 L. C. J. 246, Q. B. et M. L. E. 3 Q. B. 263
1887.

'

455. Where an act of apportionment has
not been filed, as required by M. C.,art. 814,
within thirty Jays after the coming into
force of the proces-verbal, the work can only
be executed under a resolution or order of
the council. Tremhlay v. Leblanc, 11 L. N.
162, C. C. 1887.

456. The road inspector is bound to give
seven days' notice before convening a public
meeting of those interested, to consider the
proposed work. lb.

457. The road inspector has no right to
change the mode indicated by the proces-
verbal in which the work is to be done. lb.

458. The notices required by law of the
making and filing of an act of apportionment
cannot be proved by verbal evidence. 76.

459. La cour, dans sa jurisdiction d'appel
en matiere municipale, doit considerer s'il

rfisulte une injustice reelle de la decision
dont 11 y a appel (C. M., art. 1072). Et dans
I'espece, il resulte une injustice r§elle des
dispositions d'un proces-verbal regisaant nn
chemin situ6 en entier dans une municipa-
lit6 locale, en vertu desquelles les habitants
d'uue autre municipalite sent tenus aux

travaux du dit chemin
; et la decision d'un

bureau de d^legues maintenant on vigueur
le dit procds-verbal et rejetant le rapport
d'un surintendant special ordonnant que le

dit cliemin devait etre con8id6r6 comme
chemin local, est annul^e, et le chemin est
declare pour I'avenir chemin local (C. M.,
art. 1072 ; 755 par. 1 ; 782.) Larocque v.

La Corp. du comti de SheJTvrd, 15 R. L. 279,
C. C. 1887.

460. Larioidre &. Araenault, 31 L. C. J.

316, Q.B. 1888.

401. Pour qu'un chemin re<joive I'applica-
tionde la 18 Vict., chap. C, sect. 41, iffaut
qu'il ait et6 en usage pendant au moins dix
ans et sans aucune contestation quelconque.—Qiuere, ce statut estil rests en force de-
puis la promuljt^tion du Code Municipal ?

Fortin v. Truchon, 15 Q. L, R. 186, Q. B.,

et 17 R. L. 59, Q. B. 1888.

462. Lorsqu'un chemin passant sur la
terre d'un particulier n'a pas et6 ouvert par
l'autorit6 municipale, et n'a servi au public
que pendant neuf ans, et n'est cloture d'au-
cun cote, il ne doit i'&h Stre considere comme
chemin municipal, mais comme chemin de
tolerance, et, partant, le proprietaire du
terrain sur lequel il passe, peut le former a
son gr6. 76.

463. Une corporation municipale n'est
pas responsable des do^nmages resultant de
son defaut d'ouvrir un chemin dont I'ou-

verture est ordonnee par un rdglement.
Baldwin v. La Corporation du Canton de
Rarnston, 17 R. L. 338, Q. B. 1889.

464. IJnfc corporation de village, qui a
ordonne, par une resolution, ot non par un
rgglement, la reconstruction des trottoirs,
dans la municipalite, et qui a ensuite fait
un rdglemont, pour le prelevement des taxes
annuelles, en y comprenant le cout de ces
trottoirs, et un role de perception bas6 sur
ce r^glement, pourra recouvrer le montant
de ces taxes, si cette resolution, ce regle-
ment, et ce role de perception n'ont pas fete

attaquSs, dans le delai de troia mois de leur
date. La Corp. du village de Ste Geneviive
& Chaurest, 17 R. L. 341, C. C. 1889.

LVII. Sidewalks.

465. D'apres la loi et les reglements de la
cite de Montreal, un proprifetaire ne peut
etre poursuivi pour ne pas avoir enleve la
neige ou la glace des trottoirs situfes en face
d'une maison, d'une batisse ou d'un lot lui
appartenant, que lorsque ce proprietaire
occupe lui-meme cette maison ou batisse, ou
lorsqu'il s'agit d'un lot vacant. La CM de
MontrSal v. Beaudry et al., M. L. R. 1 S. C.
467, et 8 L. N. 348, 1882,

466. The initiative of repairing or other-
wise interfering with the sidewalks in the
oit.v nf OiinViAn ia Kir lonr /("I e r< ^U qc— 'J — -t— -— —7 "^- ,.-... .^ ..,, \rn, O'ff

sees. 1, 2 and 3 ; Rev. Stat. Q., art. 4616 ; Q.
29 v., c. 57, s. 33

; Q. 50 V., c. 57, s, 11 ) vested
in the city, as a part of its control over the
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Btreeti, mnd there is no obligation on, nor
even right in, the ac^joining proprietors to
repair such sidewalks, until notilied go to do
by the civic officer charged with such duty.
Therefore, where the city, being sued in
da iiagos for an accident caused by a defec-
tive sidewalk, sought to call in the adjoining
proprietor in warranty, but failed to allege
that the required notice had been given, or
that it had been impossible to give the same.—Held, that the city alono was liable, and
could not maintain an action in warranty
against such proprietor. Mullinn v. The Ciiv
of Quebec, 15 Q. L. R. 262, 8. C. 1888.

LVIII. Special SuPEBiNTENnENT.

467. The special superintendent appoint-
ed to revise a. procia-yerbal of a bridge, was
not entitled under C. M. 807 to sue for
more than was due to himself. ^ • claims of
others having been paid. Be -d v. La
Corporation de Laprairie, 10 L. iv 32, C. C.
1886.

LIX. Special Assessments.

468. Lea taxes nmnicipales speciales im-
poseea pour la construction d'egouts dans la
cite de Montreal ne sont pas des taxes ordi-
naires et n'entrent pas dans la cat^gorie des
fruits civils echgant jonr par jour, et, par
suite, elles ne sont sujettes a aucune pres-
cription particulidre et ne peuvent se pres-
crire que par trente ans. La CiU de Mont-
rial V. Cuvillier et al., M. L. R. 3 S. C. 265
1887.

469. Pour le pr^levement de ces taxes, le
conseil de la cite de Montr6al peut deleguer
ses pouvoirs a un de ses officiers munici-
paux. lb.

470. Pour la confection de travaux publics
de meme nature dans la cit6 de Montreal,
il n'est pas necessaire de faire un reglement
particulier pour chaque cas ; un reglement
general, fait par le conseil sur la recomman-
dation d'un de ses comites, est suffisant. lb.

471. II n'est pas necessaire que la cite de
Montreal donneavis prealablement a la cons-
truction d'egouts qu'elle fait faire dans les
rues, mais I'avis qu'elle donne aux pro-
prietaires de reUer leur conduit prive a
I'egoat public est suffisant. lb.

472. Une resolution du conseil de la cite
de Montreal doit etre contestee dans le delai
de trois mois. 76.

473. And in Review the prescription of
five years did not Hpply. And the Defend-
ants having made no objection to the assess-
ment at the time it was levied, and the
accounts for the same were sent them, they
thereby acquiesced in it, and could not
attack such assessment as irregular after

_ f^tsirisi; -ji tuc improvG-
ment tor upwards of twenty years as in this
case. lb. 33 L. C. J. 130, 1889,

474. A resolution such as was-passed in

the present case is binding until set aside
by due process of law. lb.

475. (Confirming the judgment of Tellier.
J., M. L. R. 4 S. C. 13.) I'he Statute 3^
Vict, m.] c. 73 8. 3, exempting churches,
parsonages and bishops' palaces from " all
taxes,' inoludfs exemption from special
assessments for local iuiprovemonts Citv
of Montreal & Rector and Chnrchwardena
of Christ Church Cathedral, M. L. R 5 u
B. 20, 1889.

'
^ ^•

476. By 41 Vict., chap. 6, sec. 26, all
educational houses or establishments, which
do not receive any subvention from the Cor-
poration or municipality in which they are
situated, are exempt from municipal and
school asses^rnonts. " whatever may be the
Act in virtue of which such assessments are
imposed and n )twithstanding all disbosi-
tions to the contrary."_//eW, reversing the
judgment of the Court of Queen's Bench
(Appeal Side), Montreal, (M. L.R. 4 Q. B 1)
that the exemption from municipal taxes'
enjoyed by educational establishments under
said 41 Vict. chap. 6, sec. 26, extends to
taxes imposed for special purposes, e.g . the
construction of a drain in front of their pro-

^V^^'i ^" Ecclisiastiquea du Siminaire de
tit. Sulpice V. The City of Montreal, 12 L N
178, and 16 S. C. Repf 399, Hu. Ct. 1889. "

LX. Streets.

477. Une corporation de citequi, envertu
de 1 autonsation qui lui est donnee par la
legislature, permet k une compagnie dechemm de fer de passer dans les rues de la
cite, n encourt aucune responsabilite vis-A-
vis des proprietaires longeant cette riie La

S,''Q\T8'8f
^"''"" ''"•""'• ^^«-

478. As to right of Salvation Army to na-
rade with drums, etc. La Cite de Montreal,
V- Madden, 29 L. C. J. 134, Rec. Ct. 1884.

479. A Municipal Corporation cannot va-
lidly bind Itself to make a by-law for theopening of a street, and no action will lie
against such Corporation for failure to carrv
out an agreement for the opening ofa street.
£lrunet&La Corporation du village de la

LN. M6f 1885. ^' ^' ^ ^- ^- '*^^' ^"'^ «

480. Dans I'espece, la cite de Montreal
ayant eu la possession paisible, publigue etnon interrompue de I'immeuble revendiqu^
pendant au-dela de soixante-et dix ans a
titre de proprietaire et du consent, laent
tacite des interesses, et la dite cite ayant
!' ;ede le dit terrain pendant plus de dix
•i- 'omme place publique, le dit immeuble
' depuis lors parti' y domaine public ;sous les circonstances ue la cause, cette
propriete ne peut etre retiree du domainA
public pour passer aux mains d'un individu
IfelaChevrotiire & La Citide Montreal, 31
L. C. J. 22, and 204, P. C. 1886.

481. Lorsque le mauvaia etat d'une rue
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N.
.' •

Will

est le rfsultftt do causes climateri<|no» <|ue
Ih corporation nninicipalo ne pent raisonna-
blement contrOler, cotto dorni^rrt n'est i)a8
responsablo dii (Joiinnage resultant do ce
inauvais 6tat, si surtoiit co (ioimnaji^e aurait
pu etro 6vit6 par uno prudence ordinaire
La Corp. de la CiU de Sherbrooke v. Hhort
15H. L. 2H3,Q. B. IHH7.

'

It was not necessary for the Crown to prove
use by the public for any particular time.
I hat tho law of the Province of Quoboc
relating to tho doctrine of the <ledication
or 'lestination m tho same as tho liUv of
England—Smft/c, that 18 Vict. (1 1(K), H.
41, 8.8. 9, Can. is a temi)orary provision
haying roloronce to roads in e-xistenco on482. A municipal corporation is responsible .hilVTsriHW w .i ^ ribo^n\2ZnZr damages arising from the ba.l condition used as nioh ,v f,l,„ r,

..'!"•.'.°i':.?PA"?"<^for damages arising from the l)ad condition
of the sidewalks and streets, without proof
that it had notice of tho defects which led
to the accident complained of. Charron k

R^a's'c 4f Z"^''"''"'***
f'« ^^ Jliihert, M. L

483. This was a claim for S68I for 2 7''4
square foet of land in the village of Lauzon
(•ounty of Levis, P. Q,, expropriated by the
fv,,*,,, f«.. fi

'-••*•> --i""{""*"'ii >'y iiio I'uwiiu.s, VI lorsquun accident arrive nurCrown for the purposes of tho St. Charles I lo mauvnis Hat de cos trottoirs oui '^IBranchof the IntorcoloninI Knilwnv ,r„i f^.. u»vn;n„t „: „^
i-i^s irootoirs qui neBranch of the Intercolonial Kuilway, and for

11,350 for damages to other lands of tho
claimant caused by the construction thereof
Some time not later than the year 1877, the
claimant being possessed of property in the
village mentioned, divided it into 41 lots
Ihrough these lots a street was laid out
known by the name of Couillard Street, and
which connected St. Joseph Street with Port
Johette, a small cove or harbor on the River
St. Lawrence. The plan of this division of
the claimants' lands was duly recorded in
tho Registry Office for the County of Levis
In the construction of the Railway, the
Crown diverted Couillard Street, purchasing
for that purpose one of the 41 lots in the
aforesaid division of the claimant's lands.
Ihe vdlage Corporation had never taken any
steps to declare Couillard Street a public
way. It was, however, used as such, was open
at both ends and formed a means of com-
munication between St. Joseph Street and
Port Joliette, and work had been done and
repairs made thereon under the direction
of the village Inspector ofstreets. The villa"e
conncil had also at one time passed a resolu-
tion for the construction ofa sidewalk on the
street, but nothing was done thereunder
Upon the hearing of the claim, the claimant
contended that Couillard Street at the time
of the expropriation was not a highway or
public road within the meaning of " The
Government Railways Act " (44 Vic, C. 2r)]
but was her private property, and that" she
was entitled to compensation for its expro
priation. The Crown's contention was that at
the date of the expropriation, Couillard St
was a highway or publiq road within the
meaning of "The Government Itailwavs
Act" (44 Vict. C. 25), and that th. Crown
had satished the provisions of Sec. 5, s.-s. 8
and Sec. 49 thereof, by substituting a con-
venient road in lieu of the portion of street
so diverted, and that the claimant was
therefore not entitled to compensation
Held, that the question was one of dedica-
tion rathor than ni r>r<>iin>->r.f :r.n t^,-'- 4.t

evidence showed that the claimant had
dedicated the street to the public, and that

used as Mich by the public without contes-
tation during a period of ten years or uo-
wards. (See Nyrand v. LegarS, 6 Q. L. U.

r lon'^ k^y "• ^'^'J "/Montreal, 25 L. C.

Exch'-^t.''l''";f '

" '^'''""' '' ^- ^- 3''

484. La cite de Montreal est responsablo
do 1 etat des trottoir.s vis-a vis des marches
publics, ot lorsqu'un accident arrive nar

seraiont ni couvorts do cendre, ni coupe" de
-naniere a os rendre non glissants, la .lu'.do Montreal .ievra payer le doiumage qui en

l^T5H%%\s^0'! '''''' ''''''''''''

485. Control of streets can only bo taken
way by direct legislative enactment. Corp.of
'^'^erbrooke& Sherbrooke Telephone Co., 12

LXI. Taxes.

480 La corporation demanderesse pou-
yait, dans I'instance, percevoirla taxe contre
le deiendeur, commo aubergiste, sans qu'il
tut necessaire qu'un role particulior de per-
coption fut en force. Le Maire, &c. de lier-
ihier V. Dxipuis, 29 L. C. J. 135,S. C. R. 1884,

487. Writ of prohibition assessment roll •

Government property exempt
; purchaser

of property from Government in the middle
ot tlie CIVIC year, after completion of roll,
not liable for taxes for remainder of yearUogan & Cily of Montreal, 2<i L C J '^9 O
B. 1884. '

*'

488. The exemption from municipal taxes
enjoyed by educational institutions extends
also to taxes imposed for special purposes
such as the construction of a drain. Cihi
of Montreal y Ecclesiastics oj Seminary of

£7, imTi) ^*"
'

^" ^' *''^'' ""'' ^ ^- ''

489. Les taxes imposees, pour des fins de
comte, en vertu d'un proces-vorbal, ordon-
nant la construction d'un pont, ne peuvent
etre recouvrees des corporations loca'es, par
la corporation de comte, mais la corpora-
tion de comte n'a de recours que contre les
contnbuables obliges suivantl'actedo repar-
tition. La Corporation di ".omti de Missis-
quoi & La Corporation de la paroisse de St.
Ixeorgede Clarenceville, 13 R. L. 669, S.C. 1885.

QQo'n" iS°
revi3ion_/«5,^ que d'apres I'art."

y^9 C. M., uue corporation locale est tenue
au paiement d'une taxe qui lui a ete impo-
see nar un nrnnpa.verKoi -i'.^., n~. :. j

* * .C".-. .. ...t vOllsciI UU

(1) Keyersed in Q. B., but restored in SupremeCourt, vide Art. 476, szipra.
supreme
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;
ot quo cette taxe peut 6tre r6cla-

1

m6e parnction. (art. 951 C. M.) lb., 15 U

1. ''?'u.?V"'ir"*'*°
*'° reimrtition fliit.l'npr^H

i

I art. 814 L. M. serait ootitrairo & I'urt. 1080CM. qui veutquo len travaux sur le« cho- i

iniMR et les ponts niunicipaux <le cortainps
i

corporations soient faitfl aux frais do la cor-
poration pour laquelle ils ont 6t6 execute»f./6.

1

492 Le mode de rocouvroinont indinuu '

par I'art. 941 C. M. n'est pas exclusif du
droit de recouvror par action. lb.

493. Les arrerages de taxes et cotisations
municijiales impos^es sur un immeuble
peuvont etre rocouvr6es par action person-
nolle, du proprietaire actuel, hien quo ces
taxes ot cotisations aient etfe impos^es du-
rant que I'lrameuble appartennit & un pro-
miStaire anterieur. La Corporation de la
Jlaroisse deSie. Brigide v. Murray, 14 1{. L.
ZZi ^ C Ci J 886.

494. Assessment can only be collected
from thoso whose names appear on the
assessment roll, and municipal taxes, im-
posed by the City of Montreal, are pres-
cribod by the lapse of five years. The Citv
0/Montreal v.Lyster, 31 L.C.J.28,C.C. 1886.

49.5. The payment of a tax impo ed by a
municipal by-law cannot bo enforced by fine
or imprisonment. Lachute Town Corpora
Hon V. McConnell, 10 L. N. 169, C. C. 1887.

496. La cit6 do Montreal peut recouvror
de 1 un des proprietairosindivisdont le nom
est porte sur les roles d'6valuation et de co-
tisation tout le montant des taxes imposees
sur 1 immeuble dont il est proprietaire par
mdivis. Cassidy v. La Giti de Montreal, 17
R. L. 613, Q. B. 1889.

497. Sous les dispositions des articles 323,
326 et 327 de I'acto des clauses generales des

?ol^S°?,!'?r°*
^^^ ^'"® (Statuts de Quebec, de

1876, 40 Vict., ch. 29), une corporation de
ville n a droit de taxer quo le terrain sur lo-
quel un chemin de fer est construit, et non
le chemin lui-mSme, ni un pont situo dans
les limitos do la municipalite. The Corpora-
tion of Town ofSt. Johns & Central Vermont
Ry. Co., 18 R. L. 123, P. C. 1889.

498. Des taxes sp^ciales peuvont etre en-
trees dans un role general annuel de per-
ception fait par le consoil municipal, et qu'il
n'est necessaire do fairo un rOle special,
lorsque des taxes speciales sont impoaeos
apres la confection du role general de per'
ception. Corporation du Village de Ste-
Geneviive & Charest, 17 RL.341,C.C. 1889.
499. Exemptions.-.Les eglises et los resi

donees du ministre les dess.)rvant, 'ans la
Cit6 do Montreal, sent exemptes des taxes
spiciales imposees pour la construction des
egouts, dans cette cit^, et les proprietairos
de cos terrains pouvenL attaquer le role de
cotisation, nieme a^rea les troia rfois .--•fs ==
confection. City of"M'ontreafv.Rec^oV&
Ghurch Wardens of Christ Church Cathe-
dral, 17 R. L. 433, Q. B. 1889,

.500. I.a citfi de Montr6al, lorsfiu'ellr oxor-
CO lo droit quVllo a. par na charto, d'impo-
Hor des taxc^H par rcglement, doit lo fairo on
dosignant d'tino manit''ro clairf, dotorminoe
et Hpioifiquo, quelle classe depprsonnes olio
ontrnd taxor

; ot olio ne pent pas imposer
uno taxe par des tonnes gon^raux, ot no
pout pas non i)liis dM^uuer ses pouvoiis do
inanioro il peiinottro auxootisours d'incluro
pour la taxo non sp6cialoment desianeen
dans le roglement. Acer v. La CAt6 de
MonlrSat, M. L. R. 5 S. C. 117, 1889.

501. Uno corporation municipalo pent)
sous les dispositions do I'article 94,j C. M.,
oxoraptor des taxes luunicipales, non seulo-
ment le< manufactures spf-ialonient meu-
tionn^os ilans une resolut >iii j.assgo d cet
fffet, mais oncoiv toutos k,s industrios nou-
yelles, qui s'etabliront a Tavonir dans les
Iimites do la municipalito, et cette exemp-
tion comprond les taxes sr-ecialos imposees
pour aider a la construction d'lin chemin do
for. La Corporation dii village de Chamblti
ii. Lamoureux, I'J II. L. 3I2, Q. B. 1890.

LXH. Toll Hhiimiks.

502. I.es conseillersmiinicipauxn'ontpas
le pouyoir do concfider un droit perpetuel
do prelever des peages sur un pont munici-
pal, ni d'ordonnor la fernioturo d'un gu6
dans uno riviere, conuno consideration en
favour de oolui qui construit et s'oneBce k
entretenir co pont, et les roglomonts ot
contrats faits dans co but sont nuls ; et cette
nulhto etant absolue ot resultant d'abus de
pouvoin, une action peut etre intentee
devant la Cour Superieure pour la fairo
declarer, mdependaiument des recours don-
nes par le Code Municipal contre les actea
illeg>-ux des conseils municipaux. Corriveau

i ^oo?"""^-
^* ^^ yalter, 15 Q. L. R. 87, Q.

LXIII Valuation Roll.

503. A valuation roll of a town cannot be
legally homologated under article 4.507 R.
b. Q. until the first general session after the
expiry of the thirty days mentioned in art.
4505, and, at a session held after the expiry
of the thirty days, but which has boon ad-
journed, from a general session commenced
during the thirty days, the council have no
jurisdiction to homologate, and a resolution
homologating the valuation roll, at such
adjourned session, will be sot aside. Alex-
ander V. The Corporation of the Town of
Richmond, 17 R. L. 402, S. C. 1889.

LXIV^. Villages.

504. Aux termes du Code Municipal (34
Vict., c 68, art. 19, § 3) les " municipalites
locales comprennent les municipalites de
......-.^. „.. ..m^ugjuc au c/icmin de peage
de la PomteClaire & Leclerc, M. L. R, 1 O
B. 296 0', n L. N. 234.

505. Et Particle 27 du memo Code ne fait
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594 l^(JNI(!rPAr. CORPOR'NS. MnNfnPAJ. COKPOHNS. 596^ in4iq{jer quoIleH municJimlit As ruraleg BO-r«it <on»iUrr6©8 conime mutu, ,.-.lit«8 lo-
cMixta «n8 6gar/| aux nmnioipaliu.s in vil-'^ ^'^'-.bent soua !« rdgle g6n^rale

606. Jit p^, (y>Mi,<iquent iine cmupaKtiie
dQmont inooqwiv* on vortii de I'aoto 3;{
Viot., c. ;ii avnit l« droit (Cfrnpierrer unchotnm de front dans leH liniito« d'une mu-
nicipahte .ie village, .J'y poser des l.arri^res
ot d y percovoir dos p6agoH. lb.

SOL En vprtu du dit aote une telle com-
pagnio a lo droit d'exigerun poage pour une
fraction do niille parcourue, pourvu quo sur
touto la longuour du chotnin paroouru le
taux n exc^_d(- pag le niontant par mille Hx6
par la o6duie B du dit Statut. lb.

tions: I. po8««der, au moment du vote, dam
la municipality, un terrain ; 2. quil appa-
r».iSH<> au ifile d'6valutttion qiieco terrain o«t
est. T... A la valeur reoiii«e, ot U. 6tra insorit
Hiij ixMe. Vinel J; Fletcher, 18 U. I. 672,

M6. Gelui dont le nom enl insorit sur le
role, comrao proprifetaire d'un terrain estiine
A III valeur rp(|ui>.e, muiM qui, r6ollem<int, i.'a
jamaH poHu^d* ce terrain, et n'a jamais 6t6
propri6i«ire, n'a pas droit de vote, lb,

LXVI. VlKTINO AT MkKTINO.

LXV. VOTKRH LrSTH,

508. La. d«cigion du bureau des rfviseiirsde la cite do Montreal est finale, quant A la
liste des electeurs niunicipaux, (lans la dite
cit6, la charte n'ayant organisA aucun mo<io
ni aucune procedure pour que la liste puisse
6tre roviseo et amend^e

; ot, lorsque la liste
a 6te ainsi revis6e, on ne pout mettre en
question le droit d'un electeur, sous pretextequ 11 n aura pas )>ay6 sea taxes. Connou,/hton
V. McShane, 14 R. L. 542, S. C. 1880.

I
^?^-.y"®<"""P<"'ationmunicipale n'a pas

le droit de confessor jugement sur une re-
qnete a I'effet d'appelor d'uno decision de
Uinseil, par bqueile certains noms etaient
retranches do la liato des filecteurs. Le-
"1'^? ,^:-^S' !p'>rporation de St-Jean-Port-
Joit, 14 K. L. 3l3,Chambre.s des Jugon, 1886.

510. Dans le cas oft le conseil prend sur
lui de reviser et corriger la liste, sins nu'il
ait eu plainto, ce n'est pas un appel quon
doit pi»iu!!-, mais une procedure en cas-
sation. Id.

J 17. Les mpmbros d'un conseil municipal
no peuvont voter sur leg questions (lui log
concernent directement et dans lesciuelles
lis ont un int6rdt pfecu.iiairo A sauveuardor.
La Corporation de la Ville de St. Jean v.
Ste/ani, 32 L C.J. 149, S. C. 1888.

518. En appel._/«i,/, que, d'aprds le gta-
tut incornorant la ville de St. Jean, un
membre du conseil municipal n'a pas Iroit
de voter aux assemblies du conseil sur une
question dans laquello. soit personnellement,
soit comma membre d'une society commer-
ciale, il a un intfirfit pficuniaire, et qu'une
resolution du conseil, adoptie par une ma
jorit6 .! nne voix, sera d6claree nulie lors-
qu I'M .iembre ainsi int^iessfi aurait vote du
coto de la majority. Stifani & Monbleau,
M. L. R. 5 Q. B. 23, 1889.

LXV 11. Wardens.

511. Una requSte en appel doit 6tre pr6-
senteo dans les quinze jours aprds la re-
vision des listes, et ce d^Iai expir6 le
luge en chambre est incompetent ratione
materia;. lb.

512. Tenants who contribute to the revo
nue of the City of Montreal by paying a
watei:taxe, or m any manner, are entitled
to be placed on the voters liat without
payment afthc C-tute Labor tax. OechSne
& Fairbairn. 30 O. ]. 48, S 0. I88C.

513. Voters' Jist^ . -. Town, nrepared
from a yaluatioi. -.n;. SirJi ^ v not been
legaly hmnologaa! *v 1 ..t aside, op
petition of a mm ipi!,7* ,ec'or. Alexan.:
"[ Corporation ofToun. rf Richmond, 1

1

R. L. 402, S. C. 18^9.
'

514. But voters' lists illegally prepared
are in force under 4522 R. S. Q. until get
aside, and an Election held upon them will

L40r™]8S '^'"*" * ^«^'*«'«' 17 R.

515. Pour avoir droit do voter a une eleo-
tio-3 mumcipale, il faut, entre autre oondi-

519. Although the municipal code con-
tains no provision to that effect, the war-den of a county can resign his office, and
such resignation becomes complete an<l
ettectivobyits acceptance by the County
.^^.n„ Corporation of County of Pon-

mt.c'xm!-^'
•^""'"'"* ^^•' '"^ ^- N

520. In the absence of all otia ctmrint in
the municipal code cf a mode a. ,,,.ii , vf',\.
gnaticc should be made, no pavflci-l; ~ '>»•,-

18 require f: and the oflfer ,i ,

;

-.rr. -rw imay be made by a warden i, ..J, at a
session of the County Council, and then en-
tered by the secretary-treasurer on the min-
utes of the proceedings. lb.

521. The power to appoint a warden im-
plies the right to accept his resignation andname his successor. 76.

522. The acts of a de facto warden, in
possession and performing the duties of the
othce, are binding upon the corporation,
iwid cannot be set aside solely by reason of
the Illegal exercise of the office. 76.

523. A municipal corporation may ratify
the unauthorized acts of its officers, or the
acts of persons assuming to be its officers,
but which are within its corporate powersand such acts thereupon become bind-ng
upon the cornoration. anA n^nnnt- ^ti. j?
be impeached by it under pretence they
were done without authority. lb.
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liXVIir. WATKH CdllHHKH.

624. A ratopayer who tnnkos an artificinl

watorcouiHo or (leepensono airoa<ly oxistlnj?
in order to more (ifioctually drain his land,
cannot urgo that ho has no nood of artilloiai

drainago in ordor to oNcapo contributing
umlor, prui^Hverhal (or that purposo made
by ill I. unity. Herard dil Upine <t La
(orpi nation 'In ComU de Herlhier, 29 L. C.
r. 222, ^>. v.. IHHr). La Corporation du
iJotnii de Herlhier & Guivremont.'l'.) L. C.J.
22:., \. B. 1885.

525. Un cours d'eau qui traverge deux
municipalitfs localos est un cours d'oau do
comtfi, placu) pur la loi sous In juridiction
originairo du consoil do comt^. Ilarbean v.

La Corporation du Comie de Laprairie, M.
L. U. 5S.C. 84, 1889.

526. Un conseil do comt6 qui rend une
ddciHion relativement a nn proc6s-vorbal au
Bujet d'un pareil cours d'eau n'exerco pas
uno fonction judiciaire, niais Bimplemont
administrative. lb.

627. Dans tous proc^s-verbauxr^glantlos
cours d'eau, tons los proprietaires int6ross68
doivent etre assujfitig aux travaux nScessai-
resdai s la'proportion do lour terrain 6go(it^(;

dans le cas contraire, tout contribuablo a
droit de se plaindre. lb.

Wateu Uatk.

528. I'he diicrotion of tho lic^rd of Kl vi-

sors oxt nds nteroly to matters ol fa<)t, such
iM the verili(;ation of names and rnsidenceH
of voters, and not to niattors of law, and if

they dooidn a (luostion of Ifti*, the f'ourt hy
niandaoius may interfere to prevent uoh
illof^al exercise of discretion. Otalon et at.

V. Fairbairn et al., in Keview, M. Ij. U. 2 H.

(;. 452 and 32 L. C. .L 32.3, 1886.

520. Tho water rato imposed in the City
of Montreal is in tho nature of a tax, and
not thn (irice of a commodity sold, and those
who pay such water rato are exempt from
tho [)ayinont of tho Ktatuto lal>or tax, whioh
is duo only by those who do not otherwise
contributo to the municipal revenne. /6.

MUR DE CLOTT^RE.
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599 NERVOUS SHOCK.

[)|:
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NAME
I. Change OP

,•„]• I^* ^f"*"
''^"Pf'rioure peut autoriser unindividuA changer I'un de ses prcnoms etfaireentror ce chanpement au regish^ de

1878 " ^^^"^ ^"P-' ^^ «• l'l6 S.C

NANTISSEMENT

vair PlkdgI''^
°^ cb.5ancieb xanti.

i 2

•Ji

NATTJEAL CHILDREN.
I. Rights of, see ALIMENTS.

NEW TRIAL. 600

NEWSPAPERS.
1. Affidavit op Publishers.

2. That portion of chapter 11, C. S L Owhich relates to the affidavits to be madeby persons publishing newspapers, and tothe penalties to be incurreS in c^eSt ofmaking such affidavits, is repealed by 40Vict., (Que.) chap. 15 and amending Acts,as being inconsistent therewith. Pigeon yLa Compagnu TypograpUque des Santonade I'Eat, 10 L. N. 364, C. C. 1887.
""'"*

II. Libel by, see LIBEL, &c.

NAVIGABLE RIVERS.

NAVIGATION _ 8ee MARITIME
LAW, Mekchant Shipping.

NECESSARIES.

If

r
illilf

flif

MiNOBrJie'Vl?Mr '"^^"^" ™

NEGLIGENCE.
«

I. CoNTBiBUTOBY, see DAMAGES.

NEGOTIABLE INSTRUMENTS

-

-See BILLS OF EXCHANGE, &c.

NEIGHBORS.

hf is

A hr^^^SJ.^ ^No Duties op, see NITitiANOE, PROPERTY, &c!
"^^ ^^^a-

NERVOUS SHOCK.
I. Damages fob, see DAMAGES,

NEW TRIAL.

I. Gbounds op

ti.L'^'^^^p"]'*
^"^ "° I^wer to increasethe award of damages by the jury. And incases tried with a jury, it is the verdict ofthe jury, and not the opinion of the Courtwhich IS to determine the amount of dam-ages in actions for personal wrongs. This

lu^^'!
Pecuharly applicable in libel and

noTlr.r*'-
I"«"*H«'«»^y of damages is

^nlw \ • i"-''®'
" l^^P^"" 8''°»n'l for omering

h-ff-^^®"!!
the jury have given the Plain-

Ih. T^T ,^*°?"g«8 (however insignificant),
the Defendant cannot move that judgmentbe entered for the PlaintiflFon suet ve^ict.

5. The fact that one of the iurv in thocourse of the trial, put a question t^ a wHness which appeared to indicate a leaningto the side of the Plaintiff, and the furthefcircumstance that the jury presented herwith their own taxed fees after the verdictwas rendered, are not such indications ofbias or partia_lity as to constitute groundsfor a new trial. Robinaon & Canadian Pa

sfisli: ^'' ^' ^- ''
'' ^- ^- sSTlS:

^n^'n^l'T ^x
^'^®^^ ^''"^®'^ after the evi-dence at the trial was closed, but before thejury were charged, the exclusion of hb testimony was not in itself a sufficient ground

InoAT^ ^"''' ^'""^
'
^'^^ *he Court wm

S«nni ^'^'rr^y .^^ importance of theevidence which the witness was prepared togive, and where the affidavit ofsuch witness
IS before the Court, and the testimon^wS
he proposed to give does not appear to berelevant or material, a new trial will not beordered on the ground that the evidence
was excluded. lb.

«viuence

tiicfJirr-
- ••;"^^ ^f a ixiatenai witness atthe trial is not ground for a new trial, if theparty, though aware of the absence of such



601 NOM DE COMMERCE.
witness, did not move to postpone the trialLaflammev.MaU Printing Co., M. LR 2
S. C. 146, and 30 L. C. J. 87,^S. C. U. mt
.an'nLT®"'*'"^"':

of the assignment of facts

aTwf^"•P'*
in support of a motion for

tafTl /il^'V^ V°
"^'Ject'on was made thereto

before the trial, more especially if the partvcomplainmg of such insufficiency himselfadopted proceedings to bring th^ trial on.

a^"i;ed^"l^Q-^-«-
'^9' approved

..llLi'i!! r"''-^®""S
whether the damages!

allowed by a jury m a case of personal tort

i^- 426, the Court may and should haveregard to the condition of the parties and anew trial ,,;il not be granted unle'ss thedamages are so excessive and unreasonable
as to make It manifest that the jury were
led mto error or were actuated by partiaUty

aXn-'h'^'""-
'^"'••'? 'h« present case-an

action by an ex-minister of justice against a
newspaperfor Ubel,_ffa;rf, ihat Ifi.Wam
lT« [n'f^^ V^'^

and $4,000 additional for
libel in the plea, were not excessive, lo.

10. The affidavit of a juror as to tho
motives which influenced either him or hisfellow juror cannot be received (C. C. P4iO). lo, * "

11. Where a juror is shown to havo an in-terest m the matters in question in th"cause, even it such interest is not Inrce if itwas not made known before the trial, and s

nL?r «* "fure as would bo a cause ofiSf ^^^"'^ .*•''' •* ^"' constitute aground for a new trial. McKay & Glasgow

12. When the evidence was that the parties

it^lTr,^^^ "y « l«°omotive on De
Snntf ^^'^Z^l PT'"*®^ 'n crossing, al-

'

though warned by the gateman who alsoattempted to stop them,*knd the fury notwithstandmg awarded Plaintiff $4,000 fbrthe
loss of her husband who was one of thl
parties killed.-Z/«^ that tl^ verdict wasagainst the evidence, and that the motionof the Defen-lant for a new trial must h«
granted. Gurran & Grand Trunk nTr.
33 L. C. J. 330, and 19 R. lA%,SCji\m'
trilf

<?'^T'^son* Jv diss.) Where on a former
trial, the jury awarded the Plaintiff $^(mi
damages, iut the verdict was set asiS'^
the Supreme Court on ground of misdh-ec^

*r^;i^"'i°"
*^^ '°''''"^' *"»* the jury allowed

$6,500 damages, the amount w.i^ not soexcessive that the court should set aside theverdict and order a new trial. Jiobinsony.

NOTARIES. 60^

NOTARIAL CODE.

54 VkTa^'a"^''"'''"'
^' ^^-^2 Vic. 42, Q.

NOTARIAL PROTEST.
I. Cost of

14. Le cout d'un protet notari6 est rocou-
vrable en justice, si la partie miso en de-meu.o 8 est soumise a ce prot6t et a axecut.'.ce qu'on cxigeait d'elle pour ce protSt. Poi.tevm & Eliennc, 8 L. N. 157, C. C. 1885

NOTARIES.
I. Duties of

15. En principo, le notaire, dans la redao-tion des actes de son ministere, est spSement charge d'observer lea formalitfs pres-"crites pour leur validite, et les nuEsprovenant des vices de forme lui sont impu"

K! R. Se.'"'"
^- ^''''"''"''' ^" ^' ^-^^l

II. Executing Deeds in Prpp .wr.Common SoccAGE. ^^^

16. Ix)rsque deux notaires signent comme
?nTn ""V"^"

'^^ ^°"*° d'un terrain Tenuen franc et commun soccage, leur si"nnfn,.«
doit etre prouvee comme 'cellVd'autres
temoins, conlormement a la s. 56 du ch 27

III. Liability of

NOM DE COMMERCB-Sec COM-
MERCIAL NAME.

17. Un notaire, dans la r6daction de aeaactes, estrosponsables des vices do formesoit extrmseques ou intrinseques, et pSaetre condamne a payer des domm^ges sT vinsure de, clauses illeg.alos qui sont^la causede I'annulation de I'acte par les tribunauxBupma v. Rieutord, M. I^ R. I S X^fi f

i

8 L. N. 266, 1885.
^- '^^^' ®*

18. Et il est de jurisprudence que ceadommages sont accordls plutot commepeine que comme indemnitfi et lo tribSpent les mitiger suivant les circonstances.

19. Where the amount of a loan was Ha
posited by the lender with her notarTwUh
instructions to hold it until the obligZt on tobe given for it was executed and registeredthe responsibility for the default of" thenotary o pay over a portion of the n onevmust fall upon the lender: and \t l,^Tll
aifrereuce whether the notarv was to'navover the amount to the borrower, ovJZthe present case) was to apply it to the d scharge of certain debts in'^Licordance wi ha list furnished to him by the borrower
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in.

In

Webster et al., Appellants, & Dufresne et

al., Respondents, M. L. R. 3 Q. B. 43, and 10

L. N. 142, 1887.

20. And the borrower's acknowledgment
in the deed that he had received the whole
amount, might be contradicted by the len-

der's admission that she had paid the money
to her notary, and the notary's admission
ihat he had not paid over a portion of the

amount. lb.

21. Un notaire, qui insere dans un acte

de donation une clause par laquelle le dona-
taire s'oblige & payer les dettes futures du
donateur, contrairement a rarticle784 CO.,
sans informer les parties de cette illegality,

est responsable des dommages que le dona-
taire 6prouve, par suite de la nullite de cet

acte. Dupuis v. Rieutord, 18 R, L. 625, S. C*

R. 1886.

IV. Powers of, see Agency.

22. La procuration consentie devant un
notaire, fi. New-York, authentiquee par le

greffier de la Gour Superieure du meme en-

droit et deposfie A Hall, Bas-Canada, chez un
notaire public est valable d'apres I'art. 1250

p. 8, et tel notaire peut aussi valablement

en d61ivrer des copies qui pourront etro

exhibees en Cour avec la meme efBcacite

qu'un acte authentique. Jugementconfirme.
Marston v. Pelletier, 14 R. L. 251, 8. C. et

14 R. L. 256 et 29 L. G. J. 335, S, G. R. 1885.

NOTICE

I. In Accordance with Agrhement,
tee CONTRACTS, Interpretation of

II. Of Action, see ACTION.
II. Op Sale for Taxes, see TAXES.

NOUKRITURES— Foir ALIMENTS

NOVATION

I. Op Obligations, see PAYMENT.

NUISANCE

I. Right to Legislate Concerning,
8ee ACTS OF PARLIAMENT, Consti-
tutionality OF

II, What is, see MUNICIPAL COR-
PORATIONS.

23. B was an employee of M, a tanner,

and. after being for some time employed in

the tannery, purchased some property op-

posite the same and on a lower level. An
open drain from the tannery psssed through

the property so purchased by B, which drain
was subsequently, through the instrument-
ality of B himself, covered over by the cor-
poration, after which an offensive smell was
observed to arise from it. B instituted an
action against M for damages to his property
and business caused by the smell from the
said drain

—

Held, reversing the judgment
of the Court of Review, that B was aware of,

the nuisance complained of when he pur-
chased the property, and that moreover he,
by procuring the covering of the drain, had
aggravated it, and in consequence he was
not entitled to damages. Mc Gibbon & Be
dard, 30 L. C. J. 282, Q. B. 1886.

24. Where the proprietor of a tannery,
for the purposes of his industry, makes such
use of a private watercourse as to render
the water unfit for domestic purposes and
dangerous to health, and to deprive pro-
prietors of land bordering on said stream,
of the use and enjoyment of the same, dam-
ages will be granted against him. Weir v.

aaude, M. L. R. 2 S. C. 326, 1886.

,
25, Under the above circumstances, the

Court will grant an injunction against such
use of stream. lb.

26. The Appellant and his predecessors,
had, from time immemorial, carriad on the
business of tanning leather in Cote des
Neiges—that being the principal industry
of the village. A small stream, which ran
through the lands ofboth parties, and which
wa« partly used as a drain, received certain
noxious substances from the tannery. The
Respondent, who had within a few years
acquired a lot ten or fifteen arpents lower
down—and with knowledge of the industry
long established in that place—complained
of the pollution of the stream by the sub-
stances from the tannery, and asked for an
injunction. There were other proprietors
between the parties, but iixt Respondent
a^one complained of the nuisance. The effect

of the injunction, if granted, would be to
destroy the principal industry of the loca-

lity Held, (reversing the judgment of the
Superior Court, M. L. R., 2 S. G. 326), that
the Appellant was not entitled to the in-

junction. And in Supreme Court, affirming
the judgment of the Court below, M. L. R.
4 Q. B. 197, that, as between neighbors there
are other obligations than those created by
servitudes, which must be determined ac-
cording to the quality of the locality, the
extent of the inconvenience, and also accord-
ing to existing usages, under the circum-
stances proved in this case, W. was not
entitled to an injunction to restrain C. from
using the stream as he did. Weir v. Claude,
12 L. N. 180, and 16 L. C. Rep. 575. >Su. Ct.

1889.

27. Defendants condemned in damages
for the injury caused to Plaintift's property
by the vicinity of the city gas works. Le
Maire &c, of Sorel & Vincent, 32 L. C. J.

314, Q.B. 1889.
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NULLITfi DE D^CRET.

T^hJ^H^'^^ °^ Petition, see PROCE-DURE, Delays.

II. MoYENS DE, voir EXECUTION
Venditioni Exponas. '

NUNS. 606

NULLITJ& DE MARIAGE —Voir
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e07 OBLIGATIONS.

OATH.

I. Of Advocates as to Services, see
EVIDENCE. '

II. UF Master, see MASTER AND
SERVANT.

III. Of Parties, see EVIDENCE.

OATHS, EXTEA-JUDICIAL.

I. Act concerning C. 53 Vic. c. 37 s. 41

OBLIGATIONS.

I. Conditions Precedent.
II. Damages for Bre^vch of, sec DAM-

AOES.
III. Default.
IV. Error in, see CONTRACTS.
V. Joint and Several
VI. Novation op, see PAYMENT.
VII. Personal.
VIII. Suspensive Condition in
IX. With a Term.

I. Conditions Precedent

1. Le vendeur d'un immeuble, qui con- '

ient avec I'acquereur, de ne pas exiger
partie du prix de la vente avant qu'il n'ait
fait ratifier cette vente par des personnes
indiquSes, ne pourra recouvrer cette partie
du prix, en etablissant dans une cause oii
ces personnes ne sont pas parties, que par le
laps de temps, elles ont perdu tout droit sur
J'immeuble vendu. Bertrand v. Dubois, 17
R. L. 392, S. C. R. 1889.

'

III. Default.

2. Un marchand qui pourauit sur compte
pour marchandises vendues et livrees est
tenu, comnie dans les cas ordinaires, de
faire personnellement ou par procureur
avant Taction, uoe demande de paiement
au domicile du debiteur ; la demande faite
par lettre du marchand, par envoi de comp-
te ou par lettre d'avocat est insuffisante
Smardon v. Lefebvre, M. L. R. 1 S. C. 387. et
8 L. N. 330, 1884.

'

3. La coutume ou I'usage du commerce
ne pent prevaloir contre une disposition
formelle de la loi. Jb.

4. La demande de paiement fp\te par une
lettre d'avocat, dans le cours ordinaire de
I'eiercice de la profession, est une mise en
demeure sufEsante et est d'accord avoc les
exigences de I'art, 1152 du C. C. Guimond &
Leonard, 8 L. N. 171, C. C. 1885.

'v :jrr Kix-taui. uc la, ucuianuc par sent, exi-
geo par I'article 1067 C. C, pour la mise en
demeure, lorsqu'un contrat est par 6crit

OBLIGATIONS. 60^

n'tffecte pas I'existence mSme du droit de
la partie, mais ne se rapporte qu'au mode
de preuve de la mise en demeure, et une
mise en demeure verbale est sufBsante si
elle est l^galemeat prouvea, quoique le con-
trat soit par 6crit. Bilanger v. Paxton, 14
R. L. 526, S. C. R. 1886.

6. Une femme qui, sans mise en demeure
prfealable, poursuit en reclamation de son
douaire coutumier, un tiers possesseur de
bonne foi d'un immeuble affecte d. ce douai-
re, n'a droit aux fruits et revenus de I'im-
meuble qu'd, partir de I'institution de Tac-
tion. Dans Tespece Taction n'6tant que pour
arrerages des fruits ot revenus, a ete dSbou-
ee. Lamirande v. Lalonde, M. L. R, 4 S. C.
55, 1888.

7. Le demandeur qui est un photographe,
a pris k son atelier une douzaine de photo-
graphies pour Tepousedu defendeur et les
a livrees d, ce dernier sans qu'il fut question
de I'epoque et du lieu du paiement. Bans
avoir fait une demande de paiement au do-
micile de son debiteur, il poursuivit pour
son compte. Le defendeur immediatement
aprds la signification da Taction, offrit &u
demandeur le montant reclame sans frais, et
sur lerefus du demandeur d'accepter ses
offres, il les renouvela par son plaidoyer, et
en ronsigna le montant au greffe de cette
cour. Ces ofFres sont consiaerees sufflsantes
ei le demandeur doit etro condamn6 aux
lra.\a.—AutoriMs. C. C. 1125; Smardon v.
Lc/ebvre, 3 Sfep?iens, 561 ; Labelle v. Walker
5 R. L., 255 ; Or£bassa v. La Co., etc., 8 R.
L. 722 ; Rodrigice v. Grondin (en appel) 6
R. L., 643 ; MineauU v. Lajoie, 9 R. L. 382 :

2 L. N., 264 ; Bemolombe, vol. 27, Nos.
267, 271, 281 ; Beaadnj v. Barbeau, Ham-
say, Digest, p. 531. Armstrong v. Da nien,
12 L. K. 146, Mag. Ct. 1889.

8. Un commer9antqui faitun marchS avec
un proprietaire pour que ce dernier lui livre
une certaine quantite de bois dans un delai
determine ne pourra faire couper ce bois par
un autre et reclamer des dommages de ce
proprietaire s'il ne Ta pas mis en demeure
d'ex^cuter son contrat. Prouty & Stone, 18
R. L. 284, Q. B. 1889.

'

V. Joint and Several

9. Where two persons who had sold one-
fourth interest in an invention were con-
demned to make a practical test of the value
of the invention, as stipulated in the con-
tract, or to repay the purchase money, the
oondemuation was properly joint and several.
Dyson v. Sweanor et al., in Review, M. L, R.
3 S. C. 361, 1886. , j. a.

10. L'obligation des i)roprietaires de biens
immeubles de payer les taxes dues & la cite
de Montreal est indivisible, conjoint et soli-
daire, et cette derniere ceut en nnnrgnivrfl
le paiement, en entier, contre cel'ui dont le
nom est inscrit au role d'6valuation, ou de
tout autre proprietaire par indivis. La CM
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609 OBLIGATIONS.

fm"^^^^^
V- Cassidy, M. L. B. 4 S. C. 32,

_
11. Le paiement des taxes et cotisations

imposees sur une proprint6 rgelle est indi-
visible ^olutione

,,• et en vertu'de la charte
de la cit6 de Montreal (s. 84 et 95 : 37 V ch

noA rT'x',*"
vertu du droit commun, (Art."lUb V. 0.) le paiement des taxes et cotisa-

tions peut etre r6clam6 pour la totalite du

bT889
'^" ^^' 33 ^'- C. J. 159, Q.

VI. NOVAVION OF

12. Novation does not take place where the
second obligation is only to be the result of
the non-fulfilment of the first, and its con-
version, d litre d'indemnm, into the payment

L. R. 2 S. C. 376, and 10 L. N. 34, 1886.
13. La delivi-ance par un debiteur a son

criancier du billet promissoire d'un tiers en
paiement d'une dette, n'op^re pas novation,
d moms que I'intention du creancier qu'il v
ait novation ne soit express^ment et claire-

SR*2T8Ta •188^6"'"*"" * '"*"'«*' '' Q-

14. Ihe Appellant, being indebted io the
Re-pondent, settled by giving his own note
(paid at maturity) for part of the debt, and

Kn «f® w"^''®
^® save an order or draft onthe at. H. Company, which was accepted.

But, instead ofexacting immediate payment
of the draft (which was payable forthwith),
the Respondent took from the St. H. Com-pany their two promissory notes payable atone and two -months respectively, and be-
fore these notes matured the St, H. Comna-

Tkf^ • *!? ^y *^® «eceptance of the new
debtoj- m the room of the old, whom it wasintended to discharge, as evidenced by the

fn^w^^K^** ^lu^^^
*"'-^'*°'' t« the substi-

tuted debtor without the cncurrence of theformer debtor O'Brien & Semple, M. L. f"
3 Q. B 55, and 10 L. N. 178, 1887.

15. La femme de P L a fait fairo trois

TuT"" P''? lademanderesse. Aumomende les hvrer, la demanderes.se exige lo paie-ment ou une caution. La femme do Lre-yient avec I'autve defendear P quidonne un
ecrit s'engageant pei-sonnellemlnt rpayer
les manteaux et sur cet ecrit, ils sont livresa I'epouse de L. Le. deux defendeurs, L etP, sont poursuivis eonjointement. P. ft it de-faut et L. plaid« qu'en aoceptant I'ocr! doP, la demandoresse I'a dechargee et n'a nisd'action contre lui. La Cour est d'on^ni^p
qu'il n'a pas 6te decharge et que la demLn:deressea encore droit d'actL conJre fu"

1889
v. Lepme, 12 L. N. 244, Mag. Ct.

OPPOSITION. 610

VIII. Suspensive Condition.

16. Tant que I'avenement qui constitue
une condition suspensive n'est pas accompli
ou defailli, le sort de I'obligation conven-
tionnelle qui s'y trouve subordonne, n'est
pas Iui-m§me fix6 d^finitivement

; ainsi une
obligation consentie par contrat de mariage
en favour de la femme comme gain de sur-
vie, eat une obligation dependant d'une
conuition suspensive, et durant la vie duman cette obligation ne pout dtre conside-
ree comme juste dette de ce dernier, quand
meme cette obligation serait garantie par
hypotWque. Moisan & PrSeoai, M. L. li. 1
S.C.244,et8L.N. 187,1885.

IX. With a Term.

17. Le debiteur insolvable perd le bene-
fice du terme, meme vis-a-vis des creanciers
privilegies, qui peuvent, apres son ineohabi- •
lite, proc^der, contre lui, avant l'6ch6anca

^7n''%^%''?oin ^^*«*J' V. Kelley, 17 E. L,

18. Dans un pret a interet le benefice du
terme est cense stipule en faveur des deux
parties contractantes ; en consequence, I'em-
prunteur ne peut obliger le creancier &
recevoir le paiement de sa cr§ance avant
echeance. (Art. 1091 C.C.) Ouimetv.M^ard,
30 L. C. J. 308, et M. L. R. 3 S. C. 43, S. C. e!

OFFENSES—SeeCEIMINAL LAW.

OFFICEES.

I. Op Bank, see BANKS.
II. Seizure op Salaries of Public

Q. 54 Vic, Cap. 12.
'

OFFRES BtELLES — Voir PAY-
MENT, Tender.

OPPOSITION.

sue?- f«^^r;^4--"2.ip_.c«?«"OR,
AND MaINtIin'-a'peRS^ON.'cAnI.O^BE
CHANaSD BY THE CREDITOR OR TrInsFERBBD TO Anothbb, see TRANSFER

I. Affidavit.
II. Apin d'annuler.
III. Afin de charge.
IV. Afin de conserver.
V. By Third Parties.
VI. Contestation op
VII. (Contract of Marriage must be

VIII. Costs op
IX. Delay to File,
X. Effect op
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XI. En sous obdre.
XII. Formalities in
XIII. Grounds of
XIV. Grounds of Contestation op
XV. Motion to Dismiss
XVI. Suspension op Proceedings.
XVII. To Judgment.
XVIII. To Suspend Sale.
XIX. When in Contempt op Court.

I. Affidavit.

19. Une deposition accompagnant une
opposition, affirmant que les faits all6gues
dans Topposition sont vrais, et que I'oppo-
sition n'est pas faite dans le but de retarder
injustement la vente, mais d'obtenir justice,
est Buffisante pour rencontrer I'exigence de
Particle 583 C. P. C. quoique le mot seule-

* ment mentionne dano le dit article ne soit
pas contenu dans la dite deposition. Mol-
sons Bank & Paradis, 13 R. L. 53. S. C.
1885.

'

20. Dans un affidavit au soutien d'une
opposition afin d'annuler, le deposant doit
jurer d'apres sa connaissance personnelle et
ron suivant les informations qu'il aurait
reQues

; ainsi lorsque le deposant depose
que les faits sont vrais, en observant toute-
fois qu'il n'a et6 informS des faits suivants
mentionnfis dans I'opposition ci-dessus que
d'apr^B les declarations de son avocat, I'affi-

davit est illegal et irrSgulier, et I'opposition
pourra etre renvoyee sur motion. JUorin v.
JUorin, M. L. R. 3 S. C. 165, and M. L. R, 4
S. C. 183, S. C. R. 1887.

II. Afin d'Annuler.

21. Le fait que le procSs-verbal de saisie
ne contient paa de nomination de gardien,
ni d'indication que les meubles aient ete
enlev6s ou sont sous la garde de quelqu'un,
n'est pas suffisant pour autoriser une oppo-
sition afin d'annuler de la part du defen-
deur, et telle opposition sera renvoyee sur
motion comme futile et 6videmment mal
fondee. Thibaudeau v. De Orandpri, M. L.
R. 4, S. C. 422, 1888.

III. Afin de charge.

22. Une opposition afin de charge ne peut
pas etre re^ue par le sherifpour la conserva-
tion d'un droit de passage mitoyen existant
entre I'hSritage saisi et celui des opposants
nonobstant I'omission de telle charge dans
les annoncesj attendu qu'un tel droit de
passage constitue une servitude r§<. ile et que
par I'art. 659 C. P. C. aucune opposition afin
de charge ne peut etre re^ue pour la con-
servation de quelque servitude (709 C. P.
C). Desormiers 2c Gakse, 9 L. N. 26S. C.
1886.

23. L'omission par le creancier hypothe-
caire, de contester I'opposition afin de
charge de la donatrice en temps utile, le

forcldt du droit de la oontester apres le
jugement sur cette opposition et le d6oret,
au moyen d'une requite civile ou tjerce-
opposition, a moins qu'il n'y ait preuve de
dol, fraude, artifice ou informality essen-
tielle. Malhieu Je Vachon, 11 Q. R. L.'102,

Q. B. 1885.

24. Dans I'espfece actuelle, il n'y a paa de
preuvo de dol, fraude, artifice ou informalite
essentielle. lb.

IV. Afin de conserver.

25. L'opposant afin de conserver qui a lie

la contestation faite de son opposition, sans
invoquer, par une reponse dilatoire, I'ab-

sence d'un rapport de collocation ou de
distribution, ne peut pas plus tard, objecter
que le contestant 6tait sans int6ret. Thomp-
son & Dion, 11 Q. R. L. 273, S. C. 1885.

V. By Third Parties.

26. Where ajudgment has been obtained
in collusion, an opposition to same will lie

at the instance of third parties, although the
opposants may have no interest within tbe
juridiotion ; their interest in a , foreign
country having been prejudicially aCected
by such judgment. Campbell v. J. T. Bate,
hsqual, 15 R. L. 467, S. C. 1886.

27. And the delay for forming opposition
to judgment runs from the date vrhensame
became known to the Opposants. lb,

38. An opposition to withdraw, to a writ
of Venditioni Exponas founded on a right
of ownership, may be made by a third party,
notwithstanding the previous opposition of
another third party. McClelland v. Major,
10 L. N. 93, C. C. 1887.

29. A tierce-opposition, unless accompa-
nied by an order of a Court or judge, does
not suspend the execution of a judgment,
and a tiers-saisie, paying in good faith

the amount of the final judgment; will be
discharged notwithstanding th6 prior ser-

vice upon him of a tierce-opposition, without
order of suspension. Mullen et al. v. Pearl,

& Tr6panier, & The Commercial Union Ass.
Co., T. S., M. L. R. 3 S. C. 52, and 8 L. N.
149, 1887.

30. A tierce-opposition will not be rejected

in limine on a verbal demand, without a
motion or other contestation. Boisseau v.

Harper, 31 L. C. J. 152, S. C. 1887.

VI. Contestation of

31. The merits of an opposition cannot be
tried on motion. LaBanque Jacques-Cartier
& Neveux, 29 L. C. J. 17, S. C. 1884.

"WTT rinwTWAriT* rttfi IV^awt a rim lurryarn

BE Registered in order to Support
Wife's Claim to Household Furni-
ture, see MARRIAGE CONTRACT.
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VIII. Costs op

32. An action having been dismissed with
costs, on© of the Defendants, in order to
recover his costs, caused an execution to
issue, and seized the movables in PlaintifTs

, domicile. The Plaintiff's wife filed an opposi-
tion, claiming the effects as her property,
and she asked costs against the Defendant
seizing

—

Held, that the Opposant was not
entitled to ask costs against the creditor
seizing (here the Defendant) but only (C. C.
P. 586) against the judgment debtor (here
the Plaintiff) ; and a mere notice in writing
of her claim to the effects, transmitted to
the seizing party, did not entitle her to costs
against him. Brown v. Ross et al. & Howard
et vir, Opposants, M. L. E. 2. S. C. 372 and
10 L. N. 34, 1886.

33. On an uncontested opposition afin
Wannuler based upon irregularities the Op-
posant has a right to make proof ex parte,
and the Plaintiff will be condemned to pay
the costs. Wetherbee v. Fcauson, 10 L. N
145,S. C. 1887. ."

'

IX. Delay to File.

34. Un juge en chambre peut permettre
la production d'une opposition afin d'annu-
ler, dans les quinze jours precedant celui
fix6 pour la vente (arts. 651 et 652 C. P. C).
La die du Dipot et de PrU duHaut Canada
& May, 33 L. C. J. 306, Q. B. 1884.

X. Effect of

35. The prothonotary cannot be compelled
to issue an execution when an opposition to
the judgment under which it is required has
been filed by the tiers saisi, accompanied
by a general affidavit, and a copy for the
Plaintiff, and a certificate of filing the same
has been served on the Plaintiff, and in such
case it is not necessary to obtain the order
of a judge tm stay proceedings. Ooodall &
McOinnis^^l L. C. J. 252, S. C. 1886.

XI. En sous obdre.

36. Moneys attached by garnishment and
deposite'd in Court under an order of the
Court to abide the result of a suit, and
subsequently declared the property of one
of the parties, are not " moneys levied "

within the meaning of Art. 753 C. C. P., and
cannot be claimed by an opposition en sous
ordre. Carter v. Molson & Freeman, M L
R. 2 S. C. 143, and 14 R. L. 49, 1886.

37. Held, per Ritchie, C.J., Strong and
Tasohereau, JJ., affirming the judgment of
the Court of Queen's Bench, Montreal, M.
L. R. 3 Q. B. 348, and 31 L. C. J. 276, where
moneys have been voluntarily deposited by
a garnishee in the hands of the prothono-
tary, and the attachment of sucB moneys
is subsequently quashed by a final judg-
ment of the Court, there being ther no
longer any moneys subject to a distribution

or collocation, such moneys cannot be
claimed by an opposition en sous ordre; the
claimant's recourse in such a case is by
saisiearrit, founded upon the affidavit and
formalities required for that proceeding.
Barnard v. Molsoti, 12 L. N. 12, and 15 §
C. Rep. 716, Su. Ct. 1888.

XII. FoKMAHTIESm.

38. 11 n'est pas n^cessairo que Vaffidavit
et \q jurat au has d'une opposition 6noncent
que I'oppoaition a 6t6 lue au dlposant.

39. L'avocat d'un opposant afin de con-
server peut legalement cert=fer une copie
dune opposition afin de conserver, et d'une
ordonnance d'un juge, aubas de cetto oppo-
sition, ordonnant A I'huissierchargS du bref
d'execution de rapporter les deniers prele-
ves devant la cour, et si, sur signification
de la copie de telle opposition et de I'or-
donnance certifi^e par l'avocat, I'huissier
n'ob^it ( as k I'ordonnance du juge, et ne
rapporte pas les deniers, il lui sera enjoint
par la cour de faire co rapport, et, A d6f£ut
de ce rapport, il sera condamnS en m6pri8
de cour. Hibert v. Itarchand, 14 R. L. 508
C. C. 1886.

40. Une opposition ne sera pas renvoy§e
parce qu'il n'y a pas d'ordre de sursis parle
juge

;
si aucun ordre n'est refu par I'huissier

saisissant, son devoir, dans ce cas, est de
continuer ses proc6d63, sans tenir compte
de I'opposition. Leblanc v. Roeheleau, 12
L.N. 195, Mag. Ct. 1889.

41. Lorsque I'huissier suspend ses proce-
des et fait rapport en consequence, I'opposi-
tion se trouve regulierement devant la cour
pour adjudication. Ih.

XIII. Grounds op

42. Where the sale of movables in question,
sixteen items in all, were sold in the space
of seven minutes and there was only one
bidder in reality, although others made a
pretence of doing so, the sale was annulled.
Drapeau & Mcintosh, 31 L. C. J. 257, C. C.
1885.

43. L'achat de meubles d'un vendeur
solvable et la donation d'iceux par I'ache-
teur a sa fille, I'epouse separ6e de biens du
vendeur, en execution de I'obligaiion prise
au contrat de mariage de celle-ci, sont un
achat et une donation valables. Qagnon &
Brissette, 14 R. L. 164, Q. B. 1885,

44. Une opposition afin de distiaire k une
saisie, chez le d6fendeur, des meubles que
son 6pouse a ainsi acquis, doit etre mainte-
nue aveo dfipens. lb.

45. The purchase of movables from a
solvent vendor and the donation of the
same by the purchaser to liis daughter, wife
separatA as t-o ^rot^srtv cf *^'* --a— H.-^-^ -—

.

pursuance of a condition of the marriage
contract of the two latter, will be sustained
as legal and valid, and an opposition by the
wife to a seizure of such movables upon her
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husband, will be maintained. Gannon v.
Carle, 12 Q. L. R. 66, Q. B. 1885.

46. La saisie de biens-ineubles, trouv^s
au domicile du dcbiteur, ne peut Hre annu-
I6e par une opposition de sa femme, siparee
de biens, alleguant que cee eflets lui appar-
tiennent, si )a preuve etablit quo les dits
effets, bien qu'achet^s partie par le mari au
Dom de sa femme, et partie par celle ci,ont
tons et6 pay^s des deniers du mari. Tardif
& Campbell, \1 Q. L. R. 380, et '4 R. u. 434.
Q. B. 1886.

'

47. L'abandon, fait a telle oppofante par
trois (les creanciers du dcbiteur saisi, de
meubles eppartenant a celuici, ne peut
rendre cette opposante propridtaire des dits
meubles. lb.

48. (Confirming the judgment of the Court
below). Neither the law nor the judgment
itself extended the right of retention for re-
payment of any sum of money, paid to the
experts, as the Plaintiff''s share of their costs;
and the prosecuting creditor, under the
peculiar circumstances of the case, should,
within 15 days, put in good and sufficient
security for securing the amount of the op-
posant's claim

; but, on failure to give such
security, the sale should take place ftee
from any such reserve or charge. Dufoxir
V. Dufour, 10 L. N. 98, S, C. R. 1886.

49. Bien qu'un gardien d'entrepot qui a
donne un re9u pour les marchandises qu'il
a refues dans son entrepot, peut s'opposer
4 la saisie et vente de ces marchandises,
nfianmoins, il lui faut un interet pour faire
cette opposition ; et lorsque le porteur du
re^u d'entrepot aura d^ja fait une opposition
afin de conserver, le gardien d'entrepot ne
sera pas recevable k faire une opposition
afin d'annuler. Straas v. Kerouack, M. L. R
4 S. C. 341, 1888.

50. Celui qui est condamne a payer un
certain montant de dommages, pour difia-
mation, avec I'option de faire une apologie
au demandeur, et qui fait cette apologie
avant les delais pour I'execution du juge-
ment, pourra s'opposer a I'execution de ce
jugement et faire annuler cette execution.
Vezina v. Saucier, 19 R. L. 456, Q. B. 1888

the first time a delay for eviction and abrid"
ging the time otherwise granted by law for
compliance with its terms was rendered
without notice to such Defendant, cannot be
dismissed on motion. Laplante v. JUallette.
32 L. C. J. 235, S. C. R. 1887.

'

XVI. Suspension of Proceedings.

53. Une opposition afin de charge, mfme
lorsqu'elle est fondee sur tilrea ou docu-
ments authentiques, n'autorise pas le sh6-
rifasurseoir k la vente d'un immeuble, si

elle n'est pas accompagnde de I'alfidavit re-
quis par I'art. 651 C. P. C. attendu que le
dernier article a eu I'effet d'abroger la 82e
r^gle de pratique de la Cour Supfrieure.
Desormiers v. Cfalise dit Liveill4, & Lesiige
dit Lafontaine et al., opposants, et le dit
demandeur, contestant, 9 L. N. 26 S. C.
1886.

54. Ndaomoins lorsque le sherif a suspen-
du ses proc6des sur production d'une tell©
opposition, et qu'il en a fait rapport sui-
vant la loi, le tribunal de la Cour Superieure
pur motion du saisissant demandant le r^jet
'de I'opposition pour d^faut d'affidavit, peut
ex officio admettre la dite opposition comma
valablement produite au dossier, en usant
du pouvoir accorde k un juge par rarticie
651 C. P. C. d'ordonner le sursis k la vente.
lb.

XVII. To Judgment.

XIV. Grounds of Contestation.

51. Un creancier est justifiable de contes-
ter une opposition faite par une femme
marine, (jui fait le commerce sous le nom de
son marl, a une saisie pratiquee contre ce
dernier; et, dans lecasou I'opposition serait
mamtenue, chaque partie devra pjiyer ses
frais, le creancier ayant pu 6tre trompe et
croire k la fraude. Van de Vliet v. F&niou,
et F^iou et al, oppts, M. L. R. 1 S. C. 216
et8L.N. 133, 1885.

'

XV. Motion to Dismiss.

52. An opposition on the part of Defend-
ant which alleges that ajudgment fixing for

55. Un creancier peut, par une tierce-
opposition, faire annuler un jugement pro-
nonyant la resolution d'une vente faite i son
d6biteur, et obtenue par collusion et dans
le but de le frauder, a la poursuite d'un
cessionnaireduvendeur. Lonqtin v. Lonaiin,
16 R. R. 236, S. C. 1882. " '

56. Une tierce opposition ne suspend pas
I'execution d'un jugement, et un tiers-saisi,
la tierce opposition fitant pendante, ne peut
deposer en cour le montant qu'il a ete con-
damne de payer, mais il doit le remettre au
demandeur. De Bellefeuille v. Boss &
Stearns, T. .S. M. L. R. 1 S. C. 318, and 8 L.
N. 227, 1885.

'

57. Where an opposition to ajudgment in
vacation sets forth that the ivrit of summons
and declaration were not served on Defend-
ant personally, or at his real domicile, or
ordinary and actual place of residence, the
delay to file such opposition is governed by
article 483 of the Code of Civil Procedure,
which allows a year and a day to do so, and
not by article 484. C. C. P., which requires
such opposition to be made within ten days
from the service upon him of any seizure
by garnishment, issued in virtue of such
judgment. Brunei v. Colfer, 11 Q. L. R. 208
C. C. and 14 R. L. 62, C. C. 1885.

.58. And the pleas to the nierits contiined
in such opposition, do not imply waiver or
renunciation of the preliminary pleas in it,

inasmuch as article 485 C. C. P. compels
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Opposant to allege all his grounds of con
testation in tho opposition, both his proli
minary pleas and those to the merits. lb.

OPPOSITION. 618

j9. The dolay of a year and a day, fixed
by article 483, C. C. P. applies not only to
the pleas to the merits in such opposition,
but also to the preliminary pleas it contains.
10,

60. The opposant, against whom a judg-
ment by default had been obtained after
bemg regularly foreclosed from pleading,
not having objected within the ordinary
delay to tho filing of a contestation in law
of his opposition to judgment, but on the
contrary, having appeared and been heard
on said contestation, could not object after-
wards (and more especially when the case
was before the Court of Review), that the
contestation had been filed too late. (C. C.
P. 140.) Letoumeux v. St. Jean, in Review]
M. L. R. 2 S. C. 362, and 16 R. L. 199, S. C. r!
Joo6.

61. An opposition to judgment by default
must be supported by affidavit that the De-
fendant has a good defence to the action,—
which defence shall be set out in the oppo-
8ition,_and that he has been prevented
from filing his defence h\ surprise, fraud or
other just and sufficient causes. lb.

62. Where the Defendant has been regu-
larly foreclosed from pleading, and does not
complain of such foreclosure, ho is not en-
titled to file an opposition to the judgment
(which IS equivalent to a plea to the action),
without being relieved from such foreclosure.
lb.

63. Under 46 Vict. (Q.), ch. 26, s. 4,
amending C. C. P. 484, an opposition to a
judgment by default must be supported by
affidavit setting forth that the opposant has
a good defence to the action, and that he has
been prevented from filing his defence by
surprise, fraud or other just and sufficient
ciuses. Ross v. Dawson et at, M. L. R 2 S
C. 361,andlOL.N. 8, 1886.

64. "When an opposition is filed to a jude-
inent obtained by default upon the Plain-
tiff's affidavit, the issue has to be tried, and
evidence adduced, as it would have been if
no judgment had been rendered. Monqeon
& Consiantineau, 9 L. N. 373, C. C. 1886.

65. Dans les causes au dessous de $60, le
defendeur qui fait une opposition k ce juge-
ment n'est pas tenu de faire un dfipo't en
Cour pour payor les frais de ravooat du
demandeur sous I'article 486 du C. P. C. et
ilsufflta I'opposant k jugeraent de so de-
cnre dans son opposition tel qu'il I'a 6t6
dans le bref de sommation. Newburu v
ifc^aie, 9 L. N. 114, 0. C. 1886.

'

66. Un demandeur oondamne ex-parte, en
terme, a payer les frais d'une opposition Iaim ao distrau'e, (ju'li avaifc declare devoir
contester, mais qu'il n'a pas contestee, dans
lea d61ais fixes, n'a pas droit a une opposi-
tion d. jugement, en vortu de Particle 484,

C. P. C, et du Ht. de Q. 46 V., oh. 26, sec. 4.
Kenwood v. Lamb, 14 R. L. 399, C. C. 1886.

67. L'opposant il jugement pris exparte
rtoit depcser avec son opposition non soule-
ment les de bourses encourus pour prendre
tel jugement, mai* aussi les honoraires de
1 avocat, savoir

; pour ces dernie.s, |5, difife-
rerce entre les items 2 et 4 du tarif de la
tour Superieure, dans les ca ises do pre-

N.'300.sTi88L"'"" " '''''''''' '^^-

68. Sur motion demandant le rejet de
1 opposition pour insufflsance du dep5tmSme si I'opposant montre cause et hou-
tient que le dSpCt est suffi-ant, il lui sera
accorde un certain delai pour parfaire. Jb

69. La motion signifiee le huiti^me jour'
aprds la production de I'oppostion, et endemandant le renvoi pour insuffi^ance du
clepOt, sera cependant declaree signifiee en
teoips utile, bien que I'article 138 G P C
declare que si la reponse A un plaidoyer
contient des moyens dfeclinatoires, dilatoi-
res, ou

. laforme, le delai pour re ondreest
Ue quatre jours soulement. lb.

70. Le statut de 1883 (46 Vict., chap 26)
qui permetdo faire une opposition 6. un iu-gement dans les causes par defaut ou ex-
parte obtenu soit en terme aoit en vacance'ne 8 applique qu'aux jugement rondui, on
^ertu de- articles 89, 90 et 91 du Code de
Procedure Civile. lioss v. Leprohon et Le-

n'I?"; Illl!
^- ^- "• ^ ^- ^- '^^' ^* '0 ^

71. The costs to be reimbursed, and forwhich a deposit must be made on the filing
of an opposition to a judgment rendered on
default, do not include an> fee to tho Plain-
tifTs attorney, but include the prothono-
tary's fee and the law stamp for taking such
costs. Cole v. Brock, 10 L. N. 383, S.C. 1887.

72 Une opposition a jugement, admise
sur I'ordre d'un jugo, est de la nature d'un
plaidoyer, et ne pout etre renvoyeo sur une
simple motion alleguant des moyens k laforme et presentee en dehors des delais
voulus pour la production des exceptions
prehminaires. Demn v. Ollivon A Ollivon
oppt., en revision, M. L. R. 3 S. C. 382, 1887!

73. Le Statut 46 Vict. ch. 26, s. 4, laisso a'
la discrStion du juge I'appreciation de la
suttisance des raisons donnees dans un affi-
davit k I'appui d'une opposition a jugement.
et il ny a pas de formule sacramentelle a

KR?3Td,s''A?''""'^*^"'"^'^'^^Q-
74. L'oppoaltion a jugement ne pent etre

regue sans la permission prealable du juge.

75. Dans le cas actuel, il y a eu renon-
ciation {waiver) par le demandfliir ,Vin,r^
quer cette objection parce qu'il a contests
I'opposition au m6rite. lb.

76. 11 n'est pas necossaire que I'affidavit
soit assermente par I'opposant lui-mSme. lb.
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77. Un cr6anoier a int6r6t & contester le
ohif&e de la reclamation d'un autre cr6an-
cier de son <16biteur, et il pout R'appo-
ser par la voie de la tierce-opposition, d. un
jugement rendu contre son d^^hiteur, par
collusion entre lui et oet autre creancier.
(Art. 610 C. P. C.) Oreenshields v; Plamon-
don, 16 R. L. 322, S. C. R. 1888.

78. Uno opposition d. jugement, qui n'est
accompagn6e que d'uno exception &, la
forme, et non d'une defense au fond, est
ill6gale, et no rencontre pas les exigences
des articles 484 et 485 C. P. C, et du Statut
46 Victoria, oh. 26, s. 4. Ooulel v. McOraw,
19 R. L. 214, Q. B. 1888.

79. En conformity avec la jurisprudence
de la Cour d'Appel, I'opposition k juge-
ment ne peut avoir lieu que lorsqu'il s'agit
d'un jugement par d6faut ou ex parte rendu
en vertu des articles 89, 90 et 91 du Code
de Procedure Civile. Lachapelle v. Oagnier,
et Oagnier, opposant, M. L. R. 4 S. C. 72,
1888.

80. To maintain a tierce-opposition, the
third party opposing must not only establish
a contrary interest to that of the party who
obtained the judgment attacked, but also
that such interest is based upon a superior
right, as the object of a tierce-opposition is

not alone to seek the annulment of the
judgment complained of, but to obtain a
decision of the Court upon the respective
rights of the opposant and of the party in
whose favor the judgment attacked was
rendered. Moreau\. Price, 15 Q. L. R. 241,
andl7R.L.66,Q. B. 1888.

81. Auoun deiai n'est assigne pour fair©
una opposition k jugement, dans le cas de
jugement reudu conformement aux disposi-
tions de Tarfcle 89 du C. P. C, cette oppo-
sition pouvant Stre faite en tout temps
avant la vente. Loioensohn v. Cardinal,
M. L. R. 5 S. C. 57, 1889.

82. Une opposition d, jugement faite plus
de dix jours aprds la signification faite au
d6fendeur d'une saisie-arret apres jugement
dans la cause, sera rejet^e sur motion. Devin
& Ollivon, 17 R. L. 491, Q. B. 1889.

83. Une motion pour faire rejeter une
opposition d, jugement, parce qu'elle avait
ete faite aprds les delais mentionnes dans

I'artiola 484 C. P. C. eat de la nature d'une
exception priliminairo et dolt 6tre faite dans
les delais voulus pour la production de telle
exception. lb.

XVIII. To StTSPEND Salr.

84. La production d'uno opposition, faite
par le defendeur, A la saisie de partj indi.
vises d'un immoublo, demandant quo la
vento n'ait pas lieu mnintenant, mais qu'ollo
soit suspondue jusqii'4 co que I'immouble
soit licite, en vertu d'une demande en lici-

tation alors pondanto, faite par le doman-
deur, contre le d6fendour, tous doux pro-
prietaires indivis de oet immeublo, sera per-
mi'^o, apre« les deiais mentionn6s dans I'ftr-

tiole 052, C. P. C. Roy & Roy, 13 R. L. 380,
S. C. 1884.

'

XIX. When in Contempt of Court.

85. II n'y a pas lieu &, la contrainte pa

»

corps pour mfepris de Cour contre un oppo •

sant, pour la raison que Topposition pro-
duite pa/ ce deraier a 6t6 d6clar6e fraudu-
teuse et renvoyee. Oirard & Audette, 13 R,
L 418, S. C. 1885.

I LOUAOE
SERVANT.

OUVBAGB
DE, see MASTER AND

OWNEESHIP
I. Accretion.

86. II n'y a pas d'acoroissement dans lea
donations entrevifs lorsque la propri6t6 est
donne©; et meme dans les legs il n'y a accrois-
sement qu'en autantquele testateur n'a pas
as-iigne & chaque Iftgataire sa part dans la
chose leguee. McDonald v. Dodd, 30 L. C.
J. 69, Q. B. 1869.

II. Etablished by Possession,
POSSESSION.

see
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PAKENTS.

I. Action by, For Injury to Guild.
II. Liability of, for Maintfnancb

OF Ohildrkn.
III. Liability of, for Torts of

Children.
IV. Rights of

I. Action by, for Injury to Child.

1. Lo pt^ro peut, on son noin personnel,
poursuivro pour injures fuitei A aa lillo mi-
neure. Bouchard v. Charelte, 10 L. N. 186,
C. C. 1885.

'

II. Liaiiility of, for Maintknanck
OF ('HILI)HEN.

2. Le p^re dent le filg raineur, ag6 de
vingt ans, a laissg, volontairemont, le <oit
paternel, peut Ctre tenu de payer A un tiers
des choses nSoessaires A son fils, et & lui
rournies par ce tiers, lorsque le fils n'a pas
eu le temps d'en gagnor lui-tn6me. I'icard
V. Poitras, 17 R. L. 355, C. C. 1889.

III. Liability OF, forTorts of Child-
ren.

3. A parent is responsible for the act of
his minor son, whether done in his presence
or not.(Art. 1054, C. C.) Luasier & Chayette,
30 L. C.J. 166, S. C. R. 1886.

IV. Rights of

4. Domande d'Aa6«aa corpus par un p^re
reclamant ses enfants. Dana i'lnstance les
enfants n'ont pas ete prives de leur liberty.
En consequence le bref n'a pas sa raison
d'etre. Ce qu'il faut entendre par age de
discretion. Riley & Orenier, 33 L. C. J. 1 S.
C. 1888.

PARTITION.

PARTAOK.

I. Droit dk, voir PARTITION.

PARTICULARS.

I. Bill ok, tee PROCEDURE.

624

PARTIES.

I. Costs AOAiNHT when Proceeding
BS-QUALiTi;, see COSTS.

II. Evidence OF, «ee EVIDENCE.
III. To Actions cannot Conduct

THEM Personally when Attorney
HAS been once Employed.

5. Une |.artie qui a comparu dans une
cause, par un procureur ad litem, no peut
s adresser au tribunal que par I'entremise do
son procureur, tant ou'un autre procureur
ne lui a pas et^ substitufi, ot la substitution
accord^o par la cour. Jones & Prince, 10
ll. L. 554, S. C. K. 1886.

'

PARISHES.

I. Civil Erection of, see CIVIL
ERECTION, and Q. 51-52 Vic. cap. 44.

PARTITION.

rppAn'X'^^J °^' "«" MARRIAGE CON-TRACTS, Community.
II. Liability for Special Tax Im-

posed AFTER
III. Right op

II. Liability for Special Tax imposED AFTER.

PARLIAMENT.

I. Legislative Authority of, see
LEGISLATIVE AUTHORITY.

PAROISSES—/See PARISHES.

FASOLE EYIDEisCE — See EVI-
DENCE.

6. Les defendeurs, grevfis de substitution
en vertu du testament de leur p^re, ont
fait un partago provisoire des biens substi-
tues, avec I'entente que ce partage cesse-
rait A la mort du premier d'entre les grev^s
Le demandeur A B, I'un des grev§s, a recu
en partage certains immeubles qui, depuis
sa mise en possession, ont ete taxes par la
ville pour certaines ameliorations, en parti-
cuher rSlargissemcnt de la rue St. Bona-
venture, et de I'^tablissement du carr6 Do-
mmion. Le demandeur poursuit ses co-
legataires pour leur r6clamer leur part et
portion de ces depenses extra. Seul le
defendeur, F B, a plaide, les autres defen-
deurs s en rapportant k justice ainsi que le
curateur a la substitution J G. Les £un6Iio-
rations ont 6te faites apr^s le partage provi-
Boire.—Jug^, que ces taxes en question
sont des charges extraordinaires non pre-
vues par I'acte do partage, et ce serait rom-
pre regahtS 6tablie par la sentence arbitrale
qV'iy ^te laiHScf ees taxes speciales a la charge

3TE."c. j"23tTaT889.''"°" * ^'"'"''



BN PROCEBDIWO

lAL Tax iMPoa

r)25 PARTNEIiSmi'.

[II. RiOHT OK

7.^ Entre le nu pro|)riutttire ot I'mufruitier
II n y a piu (I'indivmiori qui i)uiH«o remlre
nftcessuire la licitation .leg immoubleM dont
1 nn a la nu pro|)ri6t6 et I'autre rusufnit
OCH deux droits n'Stuutpas do lut^iuo nature'
mais, cependant, si TuHufruit d'imuieublo
appartient & un geul, et !a nu propriat6
a plusiourg, In licitation peut avoir lieu, maig
ne doit porter que niir la nupropri6t6, et
qu il doit en 6tre ainsi, alora monie que Tusii-
Jriutier est en mt'me temps co-propri6tairo

Li, .jotj, iS. C. 1888.

8. r^i construction d'un aqueduo, pardiffe-
rents propriftaires, pour Tusage communde
leurs propri6t^8 respectives, ne constitue pas
uno 80ci6t6 ordinaire entre eux, (|ui puisso
etre dissoute par la volont6 de I'un d'eux et,
81 I'un de ces proprietaires abandonno aa,
propri6tf, il ne pourra dem'iider lo partage
ou la licitation de cet aqueduc. Michon v.
Bounquet, 19 R. L, 504, Q. B. 1890.

9. Dana I'esp^ce souuiise, le testament
n etabhssait que des legs particuliers et il

y ayait en dehors de ces legs particuliers i.n
actif dans la succession ab inlesiat. Mc Vev
V. Mc Vetj, 19 R. L. 136, S. C. 1890.

10. 11 n'y a pas lieu A Taction en partage
quand une succession se compose d'argents,
dettes et creances, la division se faisant
alors par le (ait seul de la loi entre les
repr^sentants du de cvjua. lb.

11. L'exdcuteur tea tamontaire charge du
paiementdes dettes du (Uf'unt peut s'oppo-
ser k un partage pendant la duree de sa
saisme, quand il y a des dettes et que Ton
demande le partage des biens-meubles. lb.

12. Une creance qui echoit k plusieurs
hentiera, par la mort du crfiancler, est divi
Bible entre eux, et chacun peut, sans qu'il
soit ngcessaire do faire le partage de toute
la succession, reclamer sa part de la creance,
mais il n'en est pas ainsi des debentures qui
son^, physiquement indivisibles, et chaque
hfintier no peut reclamer une proportion
des debentures 6gales d celle de sa part
dans la succession. Baxter & Eobb, 19 K. L.
357, S. C 1890.

PARTNERSHIP.

I. Action against
II. Action by
III. Action pro Socio.
IV. AoiiNCY op Partners.
V. Dissolution of
VI. Division of Property.
VII. Duties of Partners.
VIII. En COMMANniTE.
IX. Foreign
X. Liability of, for Acts of Part-

ners.
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XI. Liability op Partnkrh.
Xil. Liquidation of
XIII. Loans to Partnkrh.
XIV. Pleading in Action against
XV. POvVERH OF MaNAGKK.
XVI. Regibtration of
XVII. RkgihtbationofDisholution.
XVIII. Rights of Partners inter

SK.

XIX. Saisie-Arret in Hands of
XX. Service of, aee PROCEDURE.
XXI. Special Partners,
XXII. What is Proof of Existence

OF

I. Action Against

1 3, Ix)r8que quelques membres d'une so-
ciot6 sont poursuivis, seuls, ot la socioti se
compose dun plus grand nombro do mem-
bres, les defendeurs eeront cependant con-
damnes, s'ils ne denoncent pas, par leur
plaidoyer, tous les membres de la soci6t6, et
s'ils se bornont k Her contestation au mfirite
do Thction. Lewis dt Wallers, 16 R, L. 640.
q. B. 1888.

' '

II. Action by

14. Where virork was executed by a firm
of printers, duly registered, composed of
three persons, they have a right to rocovor
th3 value of such work, although the par-
ties entrusting them with the work believed
they were dealing with two members only
of the firm, who were at the same time
carrying on business as a registered firm
of publishers, more especially as the two
persons composing the firm were parties to
the suit, and similar work, previously ex-
ecuted by the printing firm on the order of
the same agents, had been paid for on
accounts rendered by the printing firm,
Fulton Jc Darling, M. L. R, 3 S. 0, 475, 1887.

Ill, Action pro socio,

15. A member of a dissolved partnership
who has paid in full a judgment rendered
against the firm, cannot, by an action of
debt, recover from his copartner the por-
tion of such judgment due by the latter, but
must have recourse to the action pro socio
Lydon v. Casey, 13 Q. L. R. 237, Q. B. 1887!

16. Action against the Defendant to render
an account. The declaration alleged that
the Plaintiff got a government contract in
the name of the Defendant, they having
agreed together to get it, and thereupon
they went mto partnership. The expressionm the declaration is in French : " Se mirent
en soci6t6," which has a technical signific-
ance beyond the needs of the PlaintiflT's
a«iuaiid, if it means to allege a general part-
nership, for it was only a common venture
or account betwien the parties for one
particular object, a " compte en partioipa-
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tion." The Defendant seizine on the ex-
pression used by the Plaintiff, which was toostrong denied the existence ofa partnership,
but admitted an accountability as arisinetrom the joint venture, and alleged, but didnot prove, that he had accounted. Thejudgment reciting the pretensions of theDefendants plea was equivalent to an ad-
mission of pa. tnership, and condemned the
IJetendflnt to account under oath and inproper form, so as to admit of dibats de
compte, or to pay $2,000 and the costs of the

C H "iss?"" ^''^"' ^^ ^- ^- ^- ^26, S
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IV. Agency of Powers.

17. Les conventions faites entre les asso-
cies restreignant le mandat que la loi nre-sume entre eux n'ont pas d'efi"et vis A vis

S C 1885
*""'* ^- ^««'»*' ^7 B. L. 234,

18. Les membres d'une societe en nom
coUectif ne peuv6nt lier la soci6t6 que pour
les obligations qu'ils contractent en son nom.dans le cours des affaires dont elle se mSle •

et 1 assomation d'una soci6te existante aux
affaires d'une personne, pour former, avec
ce le-ci, une autre society, n'est pas une
obligation contractee dans le cours ordinaire
des affaires de la society, et semblable asso-
ciation faite au nom de la societe war unde ses mombres, sans I'autorisation des
autres, ne lie pas la sociSte, et n'oblige ni

% ?1 f^^rf^r*""^^
membres. Singleton v.

»JL.^i!^%
partner, in a business, has no

authority from the other partners to enter
into a partnership with other persons in
another business. Singleton & Knight, 14
Q. L. E. 257, and 11 L. N. 401, P. C. 1888.

20. L'aasocie, dans une soci6t6 commer
ciale en nom coUectif, qui est en mSmetemps le g^rant des affaires de la 80oi6t6, et
passe dans le public pour etre autorisl k
signer des billets et des traites, pour les
fans du commerce, oblige cette society, en
signant des lettres de change, meme en de-
hors des affaires de la soci6te, en faveur de

E!L.64VQTim'^''"'"" ^'^^'^'^^

21. Where one of the partners in a firm
misappropriated moneys belonging to a cer-
tain building society, of which he was the
secretary-treasurer, and applied them to the
uses of his firm, entering them in the books
as "loans "—not from himself, but from
others, these moneys, although obtained
by him tortiously without the privity of his
co-partners, having gone into the business
ot the firm, the members of the firm were
jointly and severally responsible to the
origmal owners for the amount thereof, to
the same extent as if the loan had been
maae iegitimately. Commercial Mutual
Butldmg SoeUty & Sutherland, M. L. E. 4
Q. B. 52, and 1 1 L. N. 276, 1888.

V. Dissolution op

2?; A partnership duly registered subsists
until the the registration of a dissolution of

Iss, sT-E.?882!
* ^«''"---'' 31 L.C. J.

VI. Division op Propkrty op

23. Des batisses erigees par une society ennom collectif, sur un fonds appartenant aun des membres de cette soci6t6, appartien-
nent, aprds la dissolution de la soci6t6, a
tous les membres de cette socifet^, et non au
propnetaire seul du fonds, et peuvent 6tre
hcites k la poursuite d'un des membres de
la ci-devant soci6te, art. 689, C. C. et 919 C
1889"

^""^*'"' * ^""^i ^8 R- ^- 40, Q. B."

VII. Duties op Partners.

24, Aprds qu'une soci6t6 de commerce a
tait enregistrer sa declaration de societe. les
as8oci6s qui font des affaires de la nature de
celles mentionnles dans cette declaration
ainsi enregistree, sont presumes les faire
pour la societe, a moins d'une stipulation
expresse qu'ils font affaires pour leur compte
personnel. Coutu & Guevremont, 18 E. L.
18, S. C. E. 1886.

VIII. En commandite.

25. Un assooi6 commanditaire peut etre
poursuivi par les cr^anciers de la societo en
recouvrement de leur cr^ance contre la
societe, jusqu'a concurrence de la partie de
sa mise sociale non encore payee au temps
de 1 action. Williams v. Beauchemin et al.,
M. L. E. 1 S. C. 455, et 8 L. N. 348, 1885.

26. L'endossement des billets d'une so-
ciete en commandite par un des associ6s ne
peut etre consld^re comme un paiement de
sa mise sociale, et ne peut que donner k cet
associe dans le cas ou il serait appele k payer
ces billets, une creance ordinaire en sa
faveur contre la soci6t6. lb.

27. Un associe commanditaire qui s'im-
misce dans I'administration de la society et
qui y fait des actes importants de gestion
eocourt la responsabilit6 d'un associe ennom collectif. lb.

28. Le ggrant d'une socifitfi en comman-
dite a I'administration entiere de la societe
et est le juge des besoins de I'etablissement
de la society

; il peut done, dans le cas d'une
manufacture, acheter ailleurs des objets
semblables k ceux qui sont manufactures
par la dite societ6 sans, par Ik, outrepasser
ses pouvoirs. lb.

IX. Foreign

??' P^^o "°e societe commercialeen nom
collectif, formee en France, les droits res-

commercial tran^ais en force au temps dela
convention. Furnias & Larocque, M. L E.
2 S. C. 405, et 10 L N. 30, 1887.
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30. En France, sous peine de nullity ab-

col ectif doit etre remis dans la quinzainede leur da e, au greffe du tribunal do com
S*;! 1

^ «"0°di88ement dans lequel est
etablie la maison de commerce sociale, pour
etre transcnt sur le registre et aflSchS pen-dant trois mois dans la .alle des audiences.

ni.V m!"^
formalite est d'ordre public etpeut etro oppo.ee en tout temp^ et sous

toutes circonstances. lb.

i«.^'„
^^^BILITY OF FOB ACTS OP PART-

32. Where an individual member of a part-
nership contracts in his own name, and
without reference to the partnership, hedoes not thereby bind the partnership orany of the members thereof, except himself
as the provisions of Art. 1842 C. C. do nob
render a partnership liable to third parties
tor the acts of one of its members contract-mg as above, but refer solely to the relations
ot the partners inter se. Coutu v. Guevrp.
mont, 31 L. C. J. 188, S. C. E. 1886

33. F, the secretary-treasurer of C was
also a general partner in an alleged luaited
partnership know as the St. Henry Carriage
Leather Company, S being a limited partnirwho contributed $15,000. F appropriated
tunds belonging to C and used them for the
purposes of his firm, in whose books he en-
tered the amounts as loans, without stating
Irom whom he obtained them. The Co be-came insolvent and F absconded, where-
upon C brought an action to recover theamount from the firm, including S the limit-
ed partner, on the ground that he had not
contributed the SI 5,000 which he had agreed
to as his share of the capital, and that the
assumption of the name the St. Henry Car-
nage Leather Company was illegal, as one
or more names of the general partners
should have been used. The proof showed

«i1nnn°°*"'l"l^'i"^*'"* *^'^ •'^^tead of
$10,0(10 as stated m the declaration of
partnership._J5reZd, that as the declaration
contained a false statement as regarded
the amount contributed, and as neither of
the names of the general partners appeared
'°^ loon*^' S "^"^ "^^'^^ »n«l«r Arts. 1877and 1880 O. C. as a general p8fti:er of the
hrm. The Commercial Muhal Uuildina
Society v. Sutherland, 32 L. C. T. 100, Q. B

PARTNERSHIP. 630

nership to recover moneys alleged to have
been misappropriated from other sources by
the managing partner and used by him in
the partnership business, the evidence of
the partner allogcj to have made such mis-
appropriations and the entries made by him
in the partnership books, will rot be suffi-
cient to make the other partners liable,
without strong corroboration from inde-
pendent sources. The Commercial Mutual
Building Society of Montreal & Fulton, 15
R. L. 160, S. C. 1886.

'

XIL Liquidation of

36. Une demando pour dissolution d'une
societe n'est pas une cause sufflsante pour
priver les associes auxquels I'administration
de la societe a ete confiee par I'acto do so-
ciete, de cette administration, et nommer
un hquidateur. (Art. 1896a C. C.) Gerhardt
& Davis, 19 R. L. 268, Q. B. 1890.

Xin. Loans to Pabtnebs.

in! ;J f^^ H *^* °*^ ^ '" ^ appropriat-
ing the funds of C wa". tortious and the
other partners were not privy to the tort, Fhad power to borrow money and to bind
the partnership for such moneys, and the
partnership having obtained the benefit of

„
•;:-• — 1 "J "• "aa fault} lor mesame. lb.

XL Liability of Partners.
35. In an action against a limited part-

37. In a,n action against a firm composed
of Cadwell and Henry J. Shaw, for the
amount of loans alleged by the Plaintiff to
have been made by him to the firm, but
which were represented by notes signed by
Henry J. Shaw alone

—

Held, that the pre-
sumption arising from entries in the books
ot the firm, purporting to show that the loans
were made to the firm, was completely
rebutted by evidence that these entries
were made by the Plaintiff's son, then
cashier of the firm, and were subseqnently
ratified by the firm

; and further, by the
letters of the Plaintiff himself to Henry J.
Shaw, which contained an acknowledgment
that the loans were made to Henry J. Shaw
individually. Cadicell et al. & Shaw, M. L.
R. 4 Q. B. 246, 1888.

'

38. A partnership will not be held liable
under art. 1867, C. C, for the amount of a
loan made to one of the partners, although
the money was applied by such partner to
the use of the partnership, if it appear that
the lender, though he was aware of the ex-
istence of the partnership, gave credit to
the borrower personally, accepted his pro-
missory notes for the debt, and lookecf to
him as his debtor. lb.

39. And in the Supreme Court._ ffeld,
atbrming the foregoing, that where one
member of a partnership borrows money
upon his own credit by giving his own pro-
missory note for the sum so borrowed, and
he afterwards uses the proceeds of the notem the partnership business of his own fee
will without being under anv ohUffaUnn in
or contract with, the lender so to (lo, the
partnership is not liable for said loan. Art.
1867 C, C. Maguire v. Scott, 7 L. C. Rep.
451, distinguished. Shaw v. Cadwell, 12 L.
N. 221, and 17 S. C. Rep. 357, Su. Ct. 1889.

35 %
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tenues en loi designer la H^i^it ^-
™°* P^

parle statut, et fe sont 'Ir^'^^-J-fl^^e
i^amende impoa^e par la i?f i^i^*'^?

^«
ne s'applinue nas a.i^iftJ^ '

'® ^'' »*«*"*

domicilii en bKLIL ^^"'•'1"' °'««tP«8
vait pas lors de l^f ' ^t*'"' "« ^'y t'^U"

V. Burns, 32 '^c! Ssfl! C^ft'^- "^^^

42, Q. B. ]887.

XV. Powers OP Manager.

41, La convention, par laoTiPllo i^d'une societe en noin rn fl^^i ^® S^""®"*
tains effets de comn^J ^*"'*^' ^^"^^ c^r-

chandises soit annlirT,;' ^ • *'®^ ^ar-
toutedette personnel ^° P«'«°^ent de

,

«oci6te a rSreu" e<.t U^^r^"""^ ^^ '«

society, et pemet?!' i^^*'^ «* «« la 4. p. «, ^,,
—

1 partnership reside in tl.1
"i.embers of the

^^^^ "— 'P«°«ltyfornSStmtio^T°r' *°^ "«
ed in such ca^e. S V « .'^°°^^''-

view, M. L R 4 s f • ^n^" ^^fJ"^^' '" Re-
1888.

®- ^- ^^ ''"d 16 R. L. 644,

bytwts ;;\Teen1iff^^^«?°P'««°ribed

XVI. Registration op

(S?uJ" en^r ^"Pfrienre, en Revision,

Cour de' CiJcuUdZ ,
^!,.J"g^'«e"t de la

nay
: I'obhgaUon*^de M^:''r% ^^S?g"«-

une declarfjion de soS „f .-''^r*''"''pas seulement aux memhl !j
«apphque

commevciales, m2 eTie slnnl^^'
'°'^^'^'

ceux de certflirTfirJ -'.f "PP"1"6a"ss a
cialementTceC S'^' '''^"««' «* ^P^-

^fl^R£^r^^\ ^^.. -article 081 du C P C s-a T

dispositions de Sole mf?'^^""* ^"^ T" ^ ®- '^' ^^2, 1889 "'" * ^""'''•'^' M- «•

Cross, J,etB;b? Ti'n/; '".S" ^°"^.\l I 49. L'enregistrement de la d' , .-
de la Cour deSisii'^f.^^^.r* ^« j-^gement 'i«e doit fair! une pe?sonne flantl*™*'"'^
par le St C dnis«i o't^'^o

1 affidavit ronuis fierce seul, mais nrenant nL ? * '® "O"!-

une action^- :^,i«H 5.- Vic.
«!?: 43, dins' ^j* avant i^ passaSt ^.^T^!^i^^>

^ ^^ WHJl "'III

cretee par ce stnfnf /A„i-"r" i'^"""") ae-

l»Ii'ell.^Ua«„oc"ru 1« ?°'?1'*''««P™'|

parties peuvent i^!„!f,P:^°«?.^«' «t.9«e les
| tion d,W Il^~"'*--^**« -P*': "°e d^clara-

lout etat de cause,' meme ITL^T^' 1"
I

^embres 'd^ 'fa'IoM' iImT' ??L*''"«
'««

*
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^tTKis'sl:
^''^''"''^'

'^"f
?''ci5Je est tenue

onotaire du district etmt6 ou elle,a une suo-
'? mentionnge A Part,
de I amende imposee

c^hss" ^" ^""""

•eunies en society pour
dans le BasCanada et
>rovince ne sont pas
la dScJaration requise
ont pas passibles de
la loi

; le dit statut
Stendeurquin'estpas
'a, et qui ne a'y trou-
ormation de la dite

isolidated Statutes of
.^""esthatadeclara-
lied by persons asso-
> the province, does
t the members of the
e province, and no
tion can be recover-
v-. Dunscomb, in Ee-
^ and 16 E. L. 644,

claration prescribed
i within sixty days
Partnership, but has
titution ofan action
Till not be maintain-
? on this point, is
lor the penalty lies

'• -^1 ^- s'applique
contractuellement
lies qui le sont ju-
'88 et4 abrog6 par
t raudrey, M. B.

ie par cet article
lb,

a ja declaration
te faisant le com-
ine raison sociale
tatut de Quebec'
lenr6gi.strement
'as suffisant pour
a la p6nalite dh-
oles 5636 et 5639
^- 427, Q.B. 1890.

F Dissolution.

looiete, en noni
^e vis-4-vis des
ar une d^clara-
aoe par tous leaH 1835, C. C.)
Wa, 15 E. L. 75,
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XVIII. Rights of Partners inter be.

51. Where a partner sent a draft for
£1,000 out of the partnership funds for the
purpose of paying his own separate debt,
the act was an illegal conversion of the
funds, and the other partners were entitled
to attach the money in the hands of the
person to whom the draft was transmitted,
and to prevent him from applying it to the
payment of the separate debt in accordance
with the instructions received by him from
his principal. Hannan et al. v. Eeans et al.,

& Butler T. S. M. L. R. 1 S. C. 193 and 8 L.
N. 132, 188 .

52. In a division of common property
between partners, M, one of the partners,
agreed to take certain shares as his interest
in a transaction, but in consequence of a
claim by a third party (which was a part-
nership liability) these shares passed iuto
other hands and could not be delivered to
M.

—

Held, that under the agreement be-
tween the partners M was entitled to have
his portion made good out of the partnership
assets, and the value of the shares not de-
livered to him should be calculated as at
the time of the partition or agreement be-
tween the partners settling their respective
rights. Macdougall & Prentice, 8 L. N. 163,
P. C. 1885.

'

53. Lorsqu'a la dissolution d'une gociete
commerciale, I'un des associes assume le
paiement de toutes les dettes, I'autre asso-
ci6, centre lequel les creanciers de la sooiete
auraient obtenu des jugeraents conjointe-
ment et solidairemont, ne peut obtenir une
condamnation personnelle contre celui qui
s'est charge des dites dettes, et faire decla
rer que les biens de la society sont son gage
et doiyent le garantir contre les jugements
des creanciers, mais il a seulement contre
lui une action en garantie. Brouillet v.
Bogue et al., M. L. R. 1 S. C. 385, et 8 L. N.
330, 1885.

XIX. Saisie-abr^t in Hands op

54. Un tiers saisi, membre d'une sooiete
commerciale, et qui declare pour elle que le
defendeur a une part dans la dite societe,
peut 6tre force de declarer quel etaitlorsde
la signification de la saisie-arret le fonds ca-
pital de la dite soci6te commerciale doiU le
d6fendeur fait partie. Laframboise v. Hol-
land, M. L. R. 1 S. C. 366, 1885.

55. Et Ton peut saisir par saisie-arret la
part ou I'interet d'un associo dans uno so-
ciety commerciale, et les associes seront
condamnes personnellement a payer au de-
mandeur-saisissant, toute somme d'argent
qu'ils auront payees A leur co-associe, dont
la riovif. /Ill I'lnfAmA4- n..H<. i.i.f. _ • • , . .— i—--

—

•'^'- CTtiitt ctt: •^.::si saisi, ae-
puis la signification du bref de saisie-arr^t
Laframboise v. Bolland, M.L. K. 1 S. C. 367
et 13 R. L. 4G1, 1885.

'

I»ARTNERSHtP. 634

XXI. Special Partner.

56. To the case of a limited partnership
which has adopted as its raison sociale the
name of a Company, the provisions of art:
1880 C. C. do not apply, and the special
partner in such a case is not liable as a
general partner under that article. The
Commercial Mutual Building Soc. of Mon-
treal V. Peter Fulton, 15 R. L. 160, S C
1886.

» •
V.

57. Where the $15,000 capital, originally
put into a firm by a special partner, had
become impairel, and was reduced to less
than $9,000 at the time a new firm was
formed, the declaration then made, that
the capital put in by the special partner was
$15,000, was a false statement within the
meaning of art. 1877 C. C, and entailed
upon the special partner the liability of an
ordinary partner. Commercial Mutual Build-
ing Societi/ & Sutherland, M. L. R 4 O R
52,1888.

•-* H-a.

58. The omission to use the name of
one or more of the general partners in the
partnership name makes a special partner
liable as a general partner, under art. 1880

XXII. What is Proof op Existence
of

59. Les proprietaires indivis d'un moulin
a farine, qui I'exploitent en commun et en
partagent les revenus, sont, pour cette
exploitation, des associes obliges de faire et
d'enregistrer la declaration sociale requise
des membres des societes formees pour I'ex-
ploitation des fabriques par le ch. 65 des 8.
R. B. C. Duchesne & Lapointe, 110 L R
196, S. C. R. 1886.

> *• ^- «.

60. L'existence d'une societe commer-
cialo peut etre prouvee par temoin visa-vis
des tiers, mais cette preuve n'est pas permise
entre les associes. Rowan & Massi. MLR
1 S. C. 177, and 8 L. N. 101, 1885.

"

61. La preuve verbale produite pour prou-
yer I'existonco d'une societe entre les
intim§s est illegale et insuflSsante, et le bail
par lequel il est stipule que le loyer sera
une part des benefices provenant de I'in-
dustrie du locataire, ne constitue pas une
societe entre lui et son locateur. Prifon-
taine & Barrie, 13 Q. L. R. 312, Q. B. 1887.

62. Under the circumstances of this case
the Respondents C could not be made liable
for debts contracted by their coEespondent
K, though there seemed son\e reason for
assuming the existence of a partnership
between them. Singleton & Kniqht, 14 O
L. R. 39, Q. B. 1887.

a
> •* H-

63. The facts disclosed did not establish
the existence of a partnership between the
Respondents K and C, so as to render the
latter respouaible for debts contracted by the
former towards the Appellants, and a plea
of compensation is no admission of liabilitv
lb.

'*
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^f ,^'V ostensible partnership witfr res.
poet to third persons may exist between
traders, without there being an actual part-nership between the parties entifcline theone to claim from the other contribution tothe partnership debts. Mclndoe v. Pii-
kerton, M. L. E. 4 S. C. 101, 18S8.

65. Consequently, in such a case ofosten-
sible partnership, a release given by cre-
ditors to the ostensible but not actual
partner does not enure to the benefit of the
real partner. 76.

66. A, partnership cannot be proved asbetween the alleged partners by oral evidenee, unless there i.» <* commencement depreuve par 4crit. lb.

.
67. La preuve testimoniale faite par lesmtim^s n est pas d. I'eflfet de prouver part^moins 1 existence d'une societ^, mais plu-

t6t pour atablir que I'appelant a fait acte
dassocie, et s'est immisce dans radminis-
tration des aftaires e la societe, de manierea taire croire generalement qu'il etait de la

"P^c., '
""® *®"® preuve est legale. Davie

Q.t iS^'
'^ "" ^' ' ^'' '' '' ^- ^148'

68. p'apres les circonstances de la cause.
I appelant eta.t associ6, et ne doit pas 6tre
considtn'6 comma preteur de la dite societepear ios fonrtt avanc^s. 76,

6^. TJiio cc 'vention par laquelle deux
poifronnas stij.ulent qu'elles exploiteront un
co!juaier;c dc*ermin6 pour leur benefice et
avantagt respectif, I'une d'elles devant en
etre a.lmimstrateur et.l'autre fournissant
une somme d'argent qui doit 6tre rembour-
see a trois mois d'avis, chacuoe d'elles de-vant partager les profits egalement, consti-

sstTaim" '
^ ^''"^'' ^8 ^' ^

70. B, cessionnaire de partie du droitd exploiter une patente, dans la Province
de (Quebec, fait avec L ce contrat . " L desileux de s'associer 4 cette exploitation payeaB la somme de $1,000 comptant k condi-
tioa depart8geregalement,etc... Ce emier
(B.) B engage A se rendre a Quebec etdcon-
sacrer son temps, son travail et son energie
a mettre ce projet 4 execution, et se fait
fort de mettre en marche lacompagnie pro-
jetee avant le 15 novembre prochain "_
/M^^, que dans le cas oik B n'a pu remplir
ses obligations et mettre on marche la ditecompagnie pour I'exploitation Ue la patente
en question, avant le delai fix6, ce contrat
ne peut Stre consider^ oomme un acte de
soci§t§, et L a droit de faire rJsilier le dit
contrat et de faire condamner B k lui re

fi!"fm'?''^
par lui payees. LavioMte v.

a R 1883
®* * ^- ^- ^'^^> ^^
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WAYs!*^"^^
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I. Liability for Horses Injureid in

r.Jl'
^®,<'"l'»''ateur qui prond un cheval en

IritS "-^^'^P*' responsable envers le pro
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I. Evidence by, see EVIDENCE.

I. Act Amended, C 53 Vic, Cap 13
n. Acts which Void
III. Conditions op

SHIP.^^^^°"^"°^ °^' ""^ PARTNER.

V. Grounds op Nullity in
VI. Infringement of
VII. IMPORTAIION op INVENTION.
VIII. Jurisdiction in Matters of
IX. Omission to File Model.
X. RiaHT TO
XI. Rights of Purchaser op

IL Actc Which Void.

eSnl^^fT"*, ^ ^"y "' *^« after theexpiration of twelve months from the dateof the patent, held not to avoid the oatent

BeU Telephone Co. of Canada, 8 L. N .34*

nJfjfJH®
iniPortation of manufactured

ffU?ent!^2.'°^^*'^^'"^^"^'^'^«-d«

ditbJlfln^-**''^l'-*^^
"«*»* *«"«« "n°oa.

III. Conditions op

fo!f
• '^^^ allegation of inability to manu-

In io?fon".^*"**^1
*^ °°* * good defence toan action to annul a patent for not manu:

r„f "n^.u"
^"""^^

'
and where it appeared

n«nf f *f^^ r/v.'°^'*^
^^^'"^"ts and component parts ot the invention continue to be

state, for the purpose of putting them t^
&'p '" Canada,^the pate^nt wJ annSle^."The Royal Electric Light Co. & Edison
Electric Light Co. 12 L. N. 90, 188&.

V. Grounds op Nullity in

76. The omission to deposit a work-
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Bs Injured in

ic, Cap, 13.

1

e PARTNER-

IN

.MENTION.
i

ATTBBS OP 1
ODEL. 1

mg model Of a patented invention in the
ratent olface before the issue of the patent
18 not, even if proved, an essential invalidity
aanullingt>M /acfo, such patent. Campbell
& Bate, 15 R. L. 467, S. C. 1886.

VI. Infringement of

77. In 1877, L, a candle manufacturer,
obtained a patent for new and useful im-
provements in candle-making apparatus. In
J»79, 0, who was also engaged in the same
trade, obtained a patent for a machine tomake candles. L claimed that C's patent
was a fraudulent imitation of his patent, and
Sf^^om

'^"'^ ? y^ condemned to pay him
«1 3,200, as being the amount of profits
alleged to have been realized by C in mak
ing and selling candles with his patented
machine, and also |10,000 damages. Ccontended that his patent was vaUd as a
combination patent of old elements, and
also that L s patent was not a new invention.

T ^ '??o"*"'
9""''*' Montreal, Jett^, J., 5

ij. JN., 41^ on the evidence, found that Cs
patent was a fraudulent imitation of L's
patent, and granted an injunction, and con-demned C to pay L 1600 damages for the
profits he had realized on selling candlesmade by the r-ntented machine. This iude-ment was affirmed by the Court of Queen's
Bench, Montreal. At the trial there was evi-
dence that there were other machines knownand m use for making candles, and there wasno evidence as to the costofmaking candles
with such machines, or what would have been
« fair roya ty to pay L for the use of his
patent, and that L's trade had been increas-
ing.~Held, (affirming ihe judgment of the
Court below) that L's patent had been in
fringed, but (reversing the judgment of theCourt below), that the profits were not aproper measure of damages in this case, and
that on the evidence only $100 should beawarded for the infringement. Collette v.

6d8

A .,!!' K ? „'*'° ®" dommage pour violation
d un brevet d'mvention qui ne constate pasune decouverte nouvelle siyette i, brevet

7.r^ti. 1886.~ ^ ^'^""^*'^»- '«

80. A patent of invention of machinerymay be infringed by the use of a machine
dissimilar in appearance, if the principle
patented be interfered with. And the mea-
sure of damages for infringement ofa patent
of invention by using a patented machine
purchased of a manufacturer of the inven-
tion, and not the inventor, is not the profitwhich the purchaser derived from the use
of the patent. The true measure is the loss

n^7^ T^
the patentee. Pinkerton et al. &

mi ^-^^-^ Q- »• 133 and 10 L. N. 36?

VII, Importation op Invention.

wl.lii.y''®-®* * r'®""* *'°^«'^ a*! inventionwhich consists of a new combination of oldelements, the importation of the elemonls

JliM®"" •'''?f'''**^
''**^' *o b® merely puttogether in Canada, is an importation of the

7,1," r/'t^m Sect 28 of ^the Patent Act

q T N -io M- '" t F""^""'^ Inspirator Co.,
9 L. N. 50, Mm. of Agric 1886.

'

VIII. Jurisdiction in Matters of

78 Dans une action en dommage., pour
violation d'uQ brevet d'invention, la contes-
tation soulevee par le dgfendeur que le bre-
vet d'mvention a ete perimS, sous les dispo-

H«'?S.%^^'?f°*i°n?7do Vactedes brevets

3 OT
'i^.tatuts revises du Canada, ch. 61,

sectj{7) doit, en vertu de cette section, 6tre
decidee par le ministre de I'agriculture ouson assistant, dont la decision est finale, ce
qui n empeche pas la d6fendeur de pou-
voir plaider, en vertu de la section 26 dudit
statut, tout fait ou d6faut, qui, par I'acte
des brevets, en traine ia nullite du brevet.
Et, lorsque le defendeur plaide ainsi que le
brevet est peruno. la Cour, suivant les cir-
constances, suspendra I'adjudication au me-
rite de 1 action en dommages, pour donner
au ucionaeur iV-ocwion de faire prononcer
peremption, pai le ministre del-Agriculture
ou son assistant. The Hancock Inspirator
Co. v. Mitchell, 17 R. L. 484, S. C. 1885

82. Lorsque deux tribunaux ontunejuri-
diction concurrente sur une affau-e, celuiqui en est d'abord saisi est le seul coS
tent a la juger, suivant la maxime priortempore, potior htre. Telephone Martufac
iuring Co of Toronto v. Bell Telephon/co.
of Canada, 18 R. L. 463, et 9 L N 27 Min
of Agric, 1886.(1)

' ^
^^- ^^ ^»n.

83. Le ministre do I'agriculture, ou son

3«^lfi''\J""*^"'",*'°
exclusive pour deciderde a decheance des brevets sous la sec. 28

i-^L ^u ^^%?^,^^ l>te des brevets (sec.
33 du- chap. 61 des S. R. C.) ne s'appl quepas seulement aux causes de nullibg du

[

brevet mer ias dans la sec. 27 (sec. 28du chap 61 des S. R. C.) mais permet deplaidertoute cause de decheance sou, lasec, 28 (sec. 37 du chap. 61 des S. R. C.) sansdonner a la Cour une juridiction concur-
rente avec le ministre de I'agriculture, sen-lement, lorsque dans une action en violation

dl""dL'h''*'
'" ^^'^'^".'^'"^ P''^'^« ^«« <"*"««"

de decheance sous la sec. 28 (sec. 37 du

oS- ^^
t'-

^- ^•^•'," '"' <''"* f^ire decider
cetta question par le ministre de Tagricul-
ture, ou son depute, et la decision de ce

h!""!!!!. °!.Vuf"^^ P'"®"^'' qu'ilpuisseoflfrirde cette dlch^ance. lb.

_
85. L'importation aprSs les douze moi« H"

la uaceau i.revet de quelques parties, d'une

(1) For further adjudications in High Court of
Justice, Ontario,in^me matter, vide iSlllUm.
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valeur insignifiante, de la chose brevete* ne
peut aifecter lo brevet. lb.

86. L'obligation de manufacturer I'objet

brevets, dans les deux ans, & compter de sa
date, est conforme k I'interpretation qui lui

a 6t6 donnee dans la cause de Barter v.

Smith, 8 L. N. 210, et dans la cause de Smith
V. Goldie, 9 Canada S. C. Rep. 46. lb.

87. Le br^vete se conforme a la loi, quant
k robligation de manufacturer I'objet br«-

vete, s'il se tient pret & fournir l'obj>jt br6-
vete ou k vendre le droit de s'en servir,

quand m^me un seul 6chantillon de I'objet

brfivete n'aurait pas ete manufacture, et il

peut encourir la decheance de son brevet,
en refusant de vendre, quand meme son
brevet serait d'un usage general. (9 L. N.
27). lb.

87. The Minister of Agriculture, or his
deputy, has exclusive jurisdiction as to the
question of the validity of a patent under
Section 37 of the Patent Act, and cannot
divest himself of it by relegating it to any
other tribunal whatever. {Telephone Manu-
facturing Co. V. Bell Telephone Co., 9 L.

N. 27.) The Royal Electric Co. v. Edison
Electric Light Co., 12 L. N. 90, Patent Case,
1889.

IX. Omission to File Model.

88. The omission to file a model of an in-

vention for which letters patent are applied
for, is fatal to the validity of the patent
issued without such model, and without any
dispensation by the commissioner of patents
from filing a model. (1) Campbell & Bate, 29
L. C. J. 47, S. C. 1883.

X. Right TO

89. L'invention qui n'est pas nouvelle ne
peut etre patentee. Almour & Cable, 31 L.
C. J. 157, Q, B. 1887.

90. In an action tor damages for the in-

fringement of a patent called " Dansereau's
Carriage Tops," consisting in the combina-
tion ofa carriage-top made in folding sections
p.s described in the specifications with posts
arrangad to turn down, the Defendant D,
present Appellant, pleaded inter alia that
there was no novelty, and that the invention
was well known and had been in use for a
considerable time. At the trial, after con-
siderable evidence had been given for both
parties, the judge appointed two experts to
examine and compare the carriage tops of
four carriages made by D, and alleged by B
to be infringements on his patent, and also
to examine the carriage top of one carriage
in the possession of one CAD alleged to oe
made on the same principle as B's invention,
and to have been in usfl long prior to B's
patent. One of the experts, a solicitor of
patents, reported in favor of B's invention,
«howiug the diilerence between B's carriage

(1) But see Art. 76, supra.
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and Cad and in what consists the im-
provement. The other, a carriage maker,
reported that B's carriage was an improve-
ment on C A D's carriage, but both agreed
that D's carriages were infringements of B's
patent. The judge awarded Respondent
$100 damages and enjoined D not to manu-
facture or sell caniages in infringement of
B's patent. On appeal to the Court of
Queen's Bench (appeal side) that Court held
that the patent for the infringement of which
the Respondent seeks by his action to re-

I

cover damages from D discloses no new
patentable invention or discovery. On ap-
peal to the Supreme Court of Canada it was.
—Held, reversing the judgment of the Court
below,—Ritchie, C. J., and Gwynne, J., dis-
senting, that the combination wai not pre-
viously in use and was a patentable inven-
tion. Dansereau v. Bellemare, 1 2 L. N. 76,
and 16 S. C. Rep. 180, Su. Ct. 1888.

91. There is no presumption in law in
favor of the validity of a atent; and a
patent for a principle and ii a [irocess is
void. Allan & Reed, 14 Q. L. R. 126, S. C.
1888.

'

1 92. A patent must be for a thing invented,
as well as new and useful ; a process which
any skilful n>schanic or chemist would
suggest when required, or the result ofjudg-
ment and skill in the selection and adap-
tatipn of materials, is no invention. lb.

93. It is no invention to omit one of tho
parts of an existing thing, unless such
omission causes a new mode of operation of
the parts retained, lb.

94. The evidence in the case shows the
processes and composition claimed by the
Plaintiff to have been invented by him,
were known and in use before the issue of
his patents. lb.

95. Lorsqu'une pretendue invention ne
constitue ni un procede nouveau, ni une
combinaison nouvelle produisant un resul-
tat inconnu auparavant, elle ne peut faire
I'objet d'un brevet d'invention. Dompierre
<e Baril, 18 R. L. 597, Q. B. 1889.

X. Rights of Purchaser op

90. L'acheteur d'un brevet ou patente,
pour des chosesqui sont du dcmaine public,
depuis un grand nombre d'annees, pourra
recouvrer des dommages du vendeur, s'il

prouve que le proo6de pourlequel il aachet6
la patente est impropre a I'usago pour lequel
il le destinait, qu'il ne v<iut, et ne valait
rien, lors de la vente en question, et qu'il
n'6tait d'aucune utility pratique. Dgry &
Hamel, 13 R. L. 50 et 11 Q. L. R. 24, Q. B.
1884.

'

PATEJi.NlTY.

Evidence op, see EVIDENCE.
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PAYMENT.

I. By Insolvent Debtor, see INSOL-
VENCY.

II. Delegation of, see TRANSFER.
III. Imputation of, see SURETY-

SHIP.
IV. Novation.
V. Op Crown Witnesses, Q. 53 Vic.

Cap. 34.
.
*

,

vi. rbceipt9.
VII. Subrogation.
VIII. Tender.

II. Delegation of

97. A delegation until it is accepted does
not bind the parties delegants

; it only
operates as an indication depaiement. Beeves
V. Darling, M. L. R. 4 Q. B. 357, 1883.

98. Une delegation de paiement accept^e
ne change pas la nature de la dette du
dfibiteuf, et n'augmente pas ses obligations

;

de sorte que si, hors le fait du debiteur, la
dette vient k s'eteindre vis-il-vis du premier
cr^ancier, elle Test 6galement visa-vis du
dernier. Drapeau v. Marion, H R. L. 310,
et M. L. R. 2 S. C. 99, S. C. 1886.

99. La garantie pour cause d'eviction ne
cesse, lorsqne I'acheteur n'appelle pas son
vendeur en garantie, qu'alors que ce dernier
prouve qu'il avaitdes moyens suffisants pour
faire renvoyer la demande d'6viction dirigee
contre I'acheteur. 76.

III. Imputation op, seeSURETYSHIP
Rights of Sureties.

'

100. L'imputation de paiement se fait sur
la dette la plus ancienne et de preference
sur cette partie de la dette qui est caution-
n6e. Menard & Gravel, 30 L. C. J. 275. S.
C. R. 1885,

'

101. Where a bank took a note endorsed
by a customer as security for past advances
amounting to aboi't $10,000, and after the
maturity of this note, deposits amounting to
more than $10,000 were passed to his credit
in the books of the bank Held, that in the
absence of any special imputation of pay-
ments or reserve as to the application of
the subsequent deposits, these deposits
were to be imputed in payment of the
oldest debt, and the customer's liability at
the maturity of the collateral security being
more than paid by the subsequent deposits,
the collateral was discharged, and th« bark's
action against the maker and first endorser
of said note would be dismissed. Exchange
Bmk V. Newell et ah, M. L. R. 3 S. C. 129,
and 10 L. N. 274, 1887.

102. The rule contained in Art. 1161 C. C.
<-••— !<!ii-<tt.rei:-,7ii VI pajuicut, IS maao
upon the oldest debt) applies to an account
between a bank and a customer ; and so
where the amount of a note discounted by
a bank for the endorser was charged on ma-
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turity to the endorser's account, and the
deposits sub.setiuently made by the endor-
ser, as shown by the books of the bank,
were more than sufficient to cover his in-

debtedness to the bank at the time the note
matured, such note must be held to have
been paid, and the bank has no action there-

on against the maker who has paid the
endorser (but without obtaining possession
of the note) ; and tho fact that trie endor-
ser's aggregate indebtedness to the bank
has continued to increase does not afiect

the question of payment of the note refer-

red to, in absence of a reserve of recourse
by the bank thereon. Cleveland et al., Ap-
pellants, & Exchange Bank of Canada,
Respondent, M. L. R. 3 Q. B. 30, and 31 L.

C. J. 126, Q. B. 1887.

IV. Novation.

103. was indebted to S in the sum of
$502.52, C was indebted to to the amount
of $300.00, O gave S his note for $202.00
which he paid, and a draft on C for $300.00
which C accepted. S accepted two promis-
sory notes from C for the amount of the
draft payable at one and two months; before
the notes become due, C failed, S brings
action against for $300, the amount of the
draft, at the same time tendering the two
notes which he had received from C.

—

Held,
in appeal, reversing the judgment of the
Court below that by his acceptance of C's

notes, S novated his claim and accepted a
new debtor in the place of O, who was
thereby discharged. O'Brien v. Semple, 31
L. C. J. 123, & 15 R. L. 164, Q. B. 1887.

V. Receipts.

104. Le debiteur, qui produit des re9U8,

pour tout le montant do sa dette, sera ce-

pendant condamne k payer la partie qu'il

doit, s'il est 6tHbli que les dits re9us font
double et triple emploi des sommes payees.
Grogan v. Dolan, 19 R. L. 396, Q. B. 1890.

V^I. Subrogation.

105. Un debiteur qui paie une dette d la-

quelle il est tenu conjointement et solidai-

remont avec un autre, est de plein droit
subroge au creancier paye contre ce dernier
debiteur. Shorey v. Guilbault & McVey, en
Revision, M. L. R. 3 S. C. 138, and 10 L. N.
301, 1887.

106. Dans ce oas, I'aveu du creancier payo
ou de son procureur est suffisant et est une
preuve legale du paiement qui a op6re la

subrogation. 76.

107. The insurer who has paid a loss, is

subrogated in tho rights of the insured
against third parties who are responsible for
•rry,,~ vttttotri.t nin.ii lOs?. iiitiAsay sx, xnc
Montreal Street Ry. Co., 1 1 L. N. 2, C. C. 1887.

108. La subrogation conventionnelle doit
etre faite en meme temps que le paiement
C, C. art. 1155, sec. 1), et le d6biteur
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qui a'payg un jugement obtenu par un cr^an-oiercontro lu. ot un co-d§biteur, no pout
faire executor co jugement contra son co
d6biteur, au nom du erfancier, s'il n'a etA8ubrog6 aux droits du creanciei: qu'apres lepaiementdu jugement. Macdonald y Car-rem, 16 R. L. 94, C. C. 1888.

]09. Dans tous lea cas, ce dfbiteur quiapres avoir pay6 le ditjugement, le faitexfcuter par voio de saisie arrfit, au nom ducreancer, contra son cod6biteur qui conesta I'arrdt, doit intervenir sur la contes-

mnnni^"® *'^''^'" P""'" ^emander lemaintien da sa saisie-arrfit, son droit ne pou-vant etreplaidepar le creancier pay6 Juin'a plus d'mteret dans I'in^tanoe. lb

PENALTY. 644

VII. Tkndeb,

110. Pour etre valable les offres reelles eta consignation doivent etre telles qu'il soit
loisible a la partie d'accepter purement atsimplementsans aucune condition. Pr«rf'homme v. Scott et al , M. L. E 2 S V fi <
and 30 L. C. J. 156, S. C. E. 1885

'

ve;:iofrssrkn^:s

PENALTY.
I. Action fob, see ACTION.

thl nln^o^i*'
*°.''!?«ver a penalty underthe Dental Association Act, is not a popu-

i*/p?°*"'" .^^t^l" th? meaning of Chap. 43ot ^7-28 Vic., when mstituad by the Asso-
ciation, and therefore an affidavit is 1^0^
cessary The Dental Association of Que-bec V. Graham, 10 L. N. 402, S. C. 1887.

113. Lorsqu'un statut decrete qu'A defautde remplir certains devoirs, chacune de deux
personnes pourra etre condamnfe a paverune somme de $200 d'amende, on na peut
les poursuiyre separement pour $200 cha-cune, mais il faut prendre une seule actionpour une detta de $200 contre les deux an

"c.'^, lis?"""" '• ^"''"'' ^- ^- «• '

fJil^^rj!?"''?'** P*'"'" Penalite inten-l

!t T ^ *™,^*vi* i-equis par la section 1 du
f>^?« *.r ? de« Statuts du Canada de I864"
27-28 Victoria, doit 4tre considfree commanon avenue, et n'empeche pas une seconde

STnlfi^i 17^}^ recouvrement de la meme
a C 1883 *" '"'^"'' ^^ ^- ^- 264,

115. Sous I'empire de Tarticle 1046 C. M
1 action pour penality peut etre intent^esoiV s p r r< -., •

, —r— - "" -^°
au nom d'unepersonne majeure en son nom Piv^i" ^ •' ®* .P*^ l>r«cle 1834 du Code
partioulier, sans au'il soit bi;"i„ !}l'?°r^^ I FA^'''

PO"r avoir n6glig6 de produire. entre
A telle per8onne,'comme dema"nderessa'"lft i \TJ^^\^^^^

protoiiotaire et du registrateur
corporation de b municipaUr dans les li len.oi*^^

^°° P^*' ^""^ '*'""« «o°i6t6, sera
mites de laquelle la p6nalElte enoourui

" ZTLZt!k '^'P'"'' *' ^'"®*^*"* P^-^^uitBMj encourue
, |

par le demandeur, avec son praecipe, n'6-

boit au nom des deux
; la personne poursui-

vant en son nom partioulier pout conclure
16galementd ce que la p6nalite lui soit i.ayfieen entier, saufa la corporation intfressee il sa
faireremhourser par telle porsonne la part
qui lui revient. Vide Labelle v. GrattSn, 7K.h. Alb

; Graham v. Morrissette, 5 Q. L. E.

^ .io^^"'"'*'"''^ * GiVficr^, 12 L. N. 369, C.
\j. 1 080.

116. Dans une action qui tarn, le brefdoit
indiquer quo Taction est prise tant au nomdu poursuivant qu'au nom de Sa Majesty
JJesmeulea v. Lapointe, 10 L. E. 130, C. C.

^}^' 1^^"'® action qwi /o»i intentAe sous la
section 92 de I'acte des elections fedfrales,
lb74. doit etre accompagnee do I'affidavit
mentionn6 a la section lere du chapitre 43du Statut du Canada, 27-28 Vict. (1864)- etune action pendente ou cet affidavit n'au-
rait pas et6 produit, na pout gtre opposfecomme fin de non recevoir k une action in-
tent6e par une autre partie pour la m6me
offense. Filiatrault v. Elie, 8 L. N. 60 SC, et 1 M. L. E. 1 S. C. 127, 1884.

'

<
118. Une action penalo n'est ni divisible

ni compensable
; en consequence, un plai-doyer de compensation fait a une action de

cette nature sera renvoyea aur reponse en

r^'oA ^r*"""*" "• Berthiaume, M. L. E.
1 S. C. 393, et 8 L. N. 331, 1884.

,
119. En matidre penale, il n'y a pas lieu

a la garantie; il s'enfuit que, dans une
action qm tarn, le defendeur ne peut, pardemande incidente, appaler le demandeur
en garantie. lb.

120. L'action pour recouvrer la penality
imposee par I'acia des Elections fld^rales
est une action qui tarn qui doit etre preced6edun affidavit sous le statut 27-28 Vict, ch
4iJ, Kouleau V. Lalonde, M. L. E. 1 S C 4n8
et 8 L. N. 331, 1885.

• 1 o. O. 4U8

121. Ledit actedes Elections federates (37
Vict., ch. 9) n'a pas soustrait cos actions ak n6ces8ite d'etre prec6d6es d'un affidavit.

122. Cetta absence d'affidavit est une tin

mer"tT'''T''°''"
*^"' ^^"* ^^'^ invoquee au

.J'f^'I^^^^
una action p4nale intentee envertu de I'acte des elections federales, ledemandeur doit produire pr^alablement un

affidavit, comme dans une action qui tarnmdiquant clairement les causes de la de-mande et enongant la penality reclamee

124 Une action qui tam, r6clamant dudefendeur la somma de |i200, montant da
la p§nalite decrete par le chapitre 65 desh.K.B. C, et par Particle 1834 du Code
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re 65 des
du Code

Hire, entre
jgistrateur

•ci6t^, sera
it produit
!cipe, n'e-

nonoe pas la cause do Taction, et meme si

le defendeur plaide au m6rito, et n'iiivoquo

qu'A I'auditicn au morite, I'insuffisanco de
I'aftidttvlK Matte k Davis, 13 H. L. 439, S.

C. U. et M. L. K. 1 S. C. 218, ot 8 h. N. 133,

1885.

125. I'no personno <iui fait un co:i inerco
en 8oci6f6 et qui neglige de faire la d6cliu'.t-

tion reqniso par Tarticie 981 C. C, ne peul
se souatruire A I'action penale enStablissant
que dew ^i.vant I'institution do I'action elle

avait enre^istr6 la dite declaration. Jean-
notte dit Jiellehumeur v. Burns, M. L. K. 1

S. C. 354, et8 L. N. 26'i, 188.5.

126. Lorsque I'amonde impoaee par le Code
Municipal appartient moitie au poursuivant
et moiti6 k la corporation. Taction (qui alors

est qui tarn) doit fitre prise tant au nom du
plaignantqu'au nom de la corporation. (Art.

1048 C. M.) Vinet v. Toupin, 30 L. C. J.

257, C. C. 1886.

127. Dans une action intenitSe au mon-
tant de 1200, lorsque le demandeur produit
un retraxit de $149.21, ne laissant qu'une
balance reclam6e de $50.79, la Cour Supe-
eieure n'a pa' de juridiction, Une action

qui tarn intentee sous le Statut Refondu
exigeant I'enregistrement de toute societe

comaierciale est distii cte d'une action qui
tarn sous I'article 981 C. P. C, et les deux
actions peuvent etie intent6es contre la

m§me personne si elle ne s'est pas confor-

mee a la loi ni dans I'un ni dans I'autre cas.

Devin v. VavJ-'y, M. L. R. 5 S. C. 112, et

M. L. R. ri 8. K,. 498, S. C. R. 1889.

128. Dans une action qui tarn, contre une
femme separee de biens, qui fbit commerce
pour recouvrer d'elle la penalite edictee par
I'art. 981 C. P. C, pour dSfaut de remise au
protonotaire du district et au registrateur

du comte de la declaration mentionnee dans
cet article, il n'est pas nficeesaire d'indi-

quer des faits particuliers de commerce de
sa part. lb. 18 R. L. 600, S. C. R. 1889.

129. Et cet article s'applique aussi bien
aux femmes contractuollement separees de
biens qu'a coUes qui le sont judiciairement,
et 11 n'est abrog6, ni formellement ni tacite-

ment, par le Statut de Quebec de 1885, 48
Victoria, chap. 29. Ih.

130. La femme qui fait commerce n'a pas
sous les dispositions de cet article, soixante
jours pour remettre la declaration requise
par icelui. lb.

131. By paying, as he did, $250 to Mr.
Cornellier, $100 to Mr. Huot, $250 to Mr.
Hurteau, for election purposes otherwise
than through agents named according to the
clauses 278 and 280, the Defendant has
incurred upon each occasion, and for every
such payment to these diflerent parties, a
fine of $200, making, for the three cases,

IGUO. 'i'Le Deieudaul iii payhig these sums
to these parties to engage them to work for

the candidate Brillon, in this election, has
incurred a penalty of $200. These different

penalties constitute, to the beneHt of the
Plaintiff, according to law, a total debt of
$800, which he is right in exacting from the
Defendant. The disfavor which is attached
to denouncorrt is not sufficient to cause his

action to bo considered odious in the eyes
of law or moraLs. But these denouncers are
the counter- poison of the electoral axiom of
a great many :

" The electoral moral is to
excuse all to succeed." Coti & Senieal, 29
L. C. .;. 116, S.C. 1884.

1 32. Les dispositions des sections 36 et 38
de la 38 Vic, chap, 7 (Acte Electorale de
Quebec, 1875) sont imperatives; elles impo-
sent au secretaire-tresorier le devoir de
transniottre au bureau d'enregistremeht ou
se trouve situee la municipalite, un double
de la liste des electeurs dans les huit jours
qui suivent I'entree en vigueur de la dite
liste, sous peine d'une amende de $200, ou
d'un emprisonncment de six mois k defaut
de paioment. Jodoin v. Archambault, 31
L. C. J. 7, et M. L. R. 3 Q. B. 1. Q. B. 1886.

13". Ce n'est pas une bonne defense a
I'ac'.on d'alleguer que le conseil n'avait pas
termine I'examen de la liste, ou avait con-
tinue cet examen apres la date de sa mise
en force, au desir de la loi ; le plaidoyer de
bonne foi, ofiert sous ces circonstances par
le secr6taire-tresorier, all^guant qu'il n'est

que I'employe du conseil, ne peut prevaloir

a I'encontre d'une disposition formelle de
la loi. lb.

134. Le defendeuretantpoursuivipourp6-
nalite a raison d'une omission d'accomplir
un devoir qne la loi lui imposait, et non k
raison d'un acte fait par lui, il n'avait pas
droit tt I'avis d'action requis par I'article 22
duC. P. C. lb.

1 35. L'article 22 du C. P. C. exige I'avis dans
le cas d'une action en dommage contre un
officier public pour un acte fait par lui dans
I'exercice de ses fonctions ; cet avis est-il

n^cessaire lorsque I'action est prise en re-

couvrement d'une penalite. lb.

136. Dans une action penale, pour dea
paiements faits a des electeur.'', en contra-

vention d, la section 92 de I'acte des Elections

federales de 1874, la qualite d'electeur doit

etre prouvee par la production d'une copio

ou d'un extrait de la Uste electorale, et la

preuve de cette qualite par tSmoins n'est

pas suffisante. Filiatrault & Prieur, 18 R.

L. 666, S. C. 1884, et 30 L. C. J. 246, Q. B.

1886.

137. Dans une action pour recouvrer du
Secrfitaire-Tresorier d'une municipality lo-

cale le montaut de la penalite impoaee par
la section 38 de I'acte electorale de Quebec,
38 v., c. 7, il n'est pas neces.=aire d'alleguer

dans la declaration que le poursuivant est

majeur, et que I'action est intentee dans
I'opn^^ A^a \a co'^mission de I'onense. ^qv-
mandin & Berthiaume, 15 R. L. 1 Q. B. 1887.

138. Cet officier public (le Secretaire-Tre-

sorier) n'a pas droit, dans une action pour

'fl
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S^^lxp'c^
']-is d-un n.oi«, so^ Var

Bp6cjale, elle sera renvoyee sur exceDtion ala formo. Fortin v. ChaLlt, U ISl^l
Jml:

^"' ^i<='a™t!on ne feisant pas voir

ceBt-d-dire sile demandeur pretend nnni«

uien qu u n y a paa eu de depenses d'elco

Qu^fn-v i^^'''^'' '"W""'*^"'' PO"r l"i direqu U n y avait pas eu de depenses, ou si ledemandeur pretend qu'il y a eu ,^'ellemLntdes depenses d'electiin dont le Sndeurn'a pas fourni d'etat detaill§, et ayant Siincertitude sur le fondement de "action^le sera d^boutee sur exceptionTlifoS

PEREMPTION. G48

ron«!
''"''""'''= * >'' roursuite de la cou-ronne seule, on do toute partio urivee nnnl

survant tantaunomdo ia iouEe qX«on propre nom, conforni6nient u la seS
ice JST'c 'el'

'" " )^''^'"™ «'^« S"ucio JO c. C., et un individu no peut enpours.uvre le recouvremont en son nompersonnel, (art. 30 et .31 S v n > />
° ™

& Gossclin, 19 B. L. 340. Q. b!"i888.
'"

PENSION ALIMENTAIEE-Fo.V
ALIMENTS.

aliments""" °^ •'"""^^^ ^««. oec

rtTon ?i'acr£torarrJiSc T*''^'

19 E. L. 664, Q. B. 1883
' ^^"ff"*"*-

143. Le statut 27 et 28 Vict ,>h 47 -

pHque, quanta I'affidavlt quiy'est mentio?d6, aux actions populaires infr„t^
recouvrer les amendes imnn=" !f

^' P""""

confederations^ar1essE'?'A''^''''"''>
un aflSdavit qu „/ porte m,^

federaux. Et
les initiales'^des UZl^'Z tS\tine refere pas au vracine ot ,,«

y»-iwB, qm
cune 6nonciation^qui Sse nden?ffi'"*

''"•

la poursuite, est ?nsuCnV:fne'tti^itpas aux exigences de la 27 et 28 vS oh43. Unanimiter. O'Erimv n^
"Jct-j on.

L. E. 10, S. C. E. 1889.
^"''"*' ^^ Q-

PENSIONS.

S.F-.v/nts!''''
S^«vant8, see CIVIL

145. Lorsqu'un employ^ du service civildd la province de Quebec, a ete mk T ll
retraite et quo le montan't de a pZ'sion aftfeetabh par un ordre du lieutenant eouvorneur en conseil, le u ontant de sa pension ne pourra ensuite etre rMuit, paTceS
1 employe n'aura pas servi le temps S,
saire pour luidonner droit a lape^nsionaccordee par l-ordre-en-conseil, s'il appert auelorsde la fixation do la pension. fe^TieXnant^ouverneur en conseil connaissaittousles faits relat.fs au service de cet emplo'^liec/ma & Fortier, U Q.L. R. 357, Q B 1885"

PENSION VIAGERE.

DONAtToN.^"*'''
''''^^ eEBvicES.^otV

PEREMPTION.

in. Right TO Sue FOB

Orown!'''"''^''
Gkanted against the

II. Costs.
III. Interruption op
IV. May be Demanded by Onp or- *Firm of Attorneys. ^^ ^
V. Right to

I oioWN.''''''''
^"^ »«ANTED AGAINST THE

144, Lorsqu'un statut
nahtc n'en fait aucune a
Ciale, et ne fait aucnria /i;=p_.,.;i:-. . ..'- 1 s" >«<= i uasufnar.mn na n^.. ^ •. -

ment a ia maniere d"e fa i-e'couvrer" eile''dlf; i

^^""""""^^ ^on're Sa Majest^; dansTes "rT
etrerecouvreedelamememanS'qultelsaTQ^^ S^-" & i«»c^^..o»,\9Vll
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II. (JoaTH.

147. 8ur peremption d'instanco, le deinan-
deur Hera condaran6 aux dfipens, il moins de
circonstances spfeciales roxoiuptuiit <\p cette
condaranation. Ouvillier v. G. T. R. R. Co..
15 K. L. 7 S. C. 1886.

III. iNTEnillJlTION OP

148. La transmission du dossier k un autre
district n'empJche pas la peremption, qui
court de li reception du dossier au district
oil il est parvenu, ou des derniSros procedu-
res sur Penqugte qui devait y etre faite.
Smith <fc Marquis, 12 Q. L. R. 139, S. C. H.
1886.

, .
iv.

149. Et des propositions d'arrangement,
auxquellos le domandeur n'a pas repondu
pendant plus do trais ans, ne font pas obs-
tacle k une demande en peremption par
celui qui les a faites. lb.

150. Et pour 6tre valable, I'excuso que ce
long dglai sans procedure n'etait que pour
aocommoder If procureur de la j)artie
adverse, doit 6t,a admise ou 16galoment
P' 3uv6e. lb.

151. Lorsqu'.'l v a dans une cause des pro-
positions d'arrangement, des pourparlers
entre los procureurs a la fin, que vu I'iden-
tit6 de la cause aveo une autre, la preuve
dans une servirait dansl'autre, ouque la de-
cision d'une cause d^ciderait de I'autre, ily a
suspension et interruption de la peremp-
tion. Ouellet V. La Cie du Chemin de Fer
du Pacifique, M. L. R. 4 8. 0. 80, 1888.

152. La deeds du demandeur avant la
demande pour peremption a I'effet d'ompS-
cher cette peremption, et il n'est pas
necessaire, pour interrompre une peremp-
tion qu'avis du deeds soit donne aux autres
parties dans la cause avant I'expiration du
temps roqui^ pour la peremption. Loughtood
V. Ward, 16 K. L, 256, S. C. 1888.

IV. May be Demandfd by one op a
Firm op Attorneys without Substi-
tution.

153. Les survivauts de plusieurs procu-
reurs, qui ont represente la defendeur dans
une cause, peuvent, sans substitution, de-
mander la peremption d'instance. Stearns
& Ross, 19 R. L. 366, Q. B. 1889.

V. Right to

154. Le besoin, par un cessionnaire, d'in-
formations sur les particularites de la de-
mande qu'il a originee, et les difficultes
qu'il eprouve a les obtenir, ne sont pas une
reponse a une demande en peremption.
Brunelle & McGreevy, 12 Q. L. R. 85, S. C.
1885.

." * > ^

155. Lavis de la demande en peremption
ne peut Stre effectivement donne qu'aprds
que la peremption est acquise, et It de-
mande en peremption doit etre rejetee,
s'il I'est auparavant. lb.

PHARMACY ACT. 656

PERJURY—.S'eeCRIMINAL LAW.

PERSONS.

I. Penalty aoainht, por Actino ab
Advocates without Diplomas, o. 54
Vic, Cap. 32. ' *

PETITIONS-Sec PROCEDURE.

PETITORY ACTION—See

ACTION.

PEUR.

DAMAGES.^"'''
''^"'^' """^ ^^' «*"'

PEWS.

I. Forfeiture op, see CHURCHES,

PHARMACIENS
I. ResponsabilitiJ de

156. Un pharmacien est responsable des
dommages causes a un tiers, dans sa phar-
niacie, par Tincapacite de son employe, qui
n'etait ni un licencie en pharmacio, ni un
commis diplome, ni un apprenti certifi6 en
conformite de la loi de pharmacie de 1885,
et qui, dans la preparation d'une prescrip-
tion, cause une explosion dont les dommi-
ges reclames sont I'effot. Lyons & Laskeii.n L. C. J. 80 Q. B. 1889.

'^'

PHARMACY
I. Rules op, see DRUGS.

PHARMACY ACT.

I. Act Rbspectinq, Amended, O. 53
Vic, Cap. 46.

II. Right to Practise under

167. (Reversing the judgment in Review,
M. L. R. 1 S. C. 485), that Appellant, who
had, durmg more than five years before the
coming into force of the Act 48 Vict. (Q.)
chap. 36, practised as chemist and druggist



fi5l PHYSICIANS ASURCroNS.
in partnership with his brother, and in his
brother 8 namo, was entitlo.l, under se.Uion
8 01 the Act to bo registered m a. licentiate
of pharmacy I he section in question mustbe construed as applying to those who have
i//ei70//y practise.! as chemists and druir-
gists, (wkJ It was immaterial whether the
Appellant had practised in his own name or
in partnership <!ontrary to law, the illeuditv
Jn either case being covore.l by the Act.

P.Q., M. L It. 2 (i. B. 362, and 10 L. iV! 7

PLEAnmo.

PHYSICIANS AND SURGEONS.
I. Act Imposinu Tax on
II. EVIOKNCB OF
III. Fees of

OU^Ll'^CptNBE."^
^"" PBACTI8INO WiTH-

V. Sale op Practice.

ajLL^GE?"''"^^'^"
'^^^ ''^ MemUKBS of

158. Los dispositions do la. section 16 du
chapitre 37 des Statuts de Quebec, de 1879,4J et 43 Victoria, nnposant aux membrosdu college des medecins et chirurgiens do laprovince do Quebec, une somme de $2 parann6o, pour I'usage du college, et affoctant
les medecins admis sous leg dispositions du
Statut du Canada de 1847, 10 et 11 Victoria
chapitre 26, ne sont pas inconstitution-'
noUes. Le ColUge des Midtcins de la pro-

C "l88?
"" ^' ^'*^^'""' ^^ ^*- I" 28^ «.

II. Evidence op, in Action fob Hei!
VICES, see EVIDEN(;E.

159. In an action by a physician for pro-
fessional services to Defendants wife, where
It was admitted by the Defendant that hphad employed the Plaintifi previous andup to the date of the account sued for andhe was aware of the attendance 8ubse<iueut-
ly, the oith of the physician was admissi-

^'V"wn^''' r5 9- ^' ^' amended by
32Vict.(Q),c.32,s.l,(H. S. Q. 5851), tomake proof as to the nature and duration

XT ,o®o^^"7?°^- .

,-^an««-eaM v. Ooulet, 5 LN. 133, distinguished, names v. nAce in
Review, M. L. R. 4 S. C- 353, 1888.

'

III. Fees op

160. Un medecin quia oouLume de soi-
gnor une personne pour lel prix, ne pent
pas, sans avis pr§alable, tgmenter sea
charges pour s'en tenir au arif, < on ne
doit pas entendre car "fionfiiiit2x„.„„ «*,

remedes," ie fait qu'un m§decin aprer, avoir
auBcult6 une personne pour oonn, o aa
maladie, lui envoie ensuite I m>' re

65^

m^des pour cotto maladie qu'il a constat^e.
Ifbrecque v. J'errauU, 10 L.N. 195, C. C.loo I,

IV. LlAllIMTY FOB PBACTIBIN(» AH

161. A druggist who recommends a tonic
or a lotion for a particular ailment, and who
sells the customer such tonio or lotion
charging hiin raen>ly the ordinary price ofthe preparation, is not guilty of practising
medicine without being a registered licensee
in accordrice with 42 A 43 Vio. c 37 (Q.)U LoUlgtdes Mideeim el. Chirnrgiens dtla

aim' '" * ^'*"''' ^ ^''^- ^^'^^ ^•

1
'?

^?'l." "'"""KK'st who was formerly adoctor of Rouen, and who sells bottles ofmediome with the label Dr. Chivi ex-
tn<«r«« cto* Mpitaux de Rouen thereon, ig
not liable for assuming the title ofphysician.

V. Sale op Goodwill op Pbactice.

163. L'acheteur de la residence d'un mg.
dpcm, avec la clientele, qui est nxU en pos-
session de la residence et de la clientele,
par e depart du vendem.ne pourra deman-
der la nullity de la vento, parce nue le ven-deur serait revonu, cinq ans apr^s la vente.
recommencer a pratiquer au memo endroit
son recours, en ce cas, n'etant qu'une ivcla'

rL:'408,VBT88r-
''''"' " ^"^'' ''

PIGEONS.

I. Right of Pbopeety in, AcquiredBY Accession, see PROF1i;rt?y.
^''^"''"

PLEADING.

I. Admissions in

I iNOTES
*'^"'^^" ^"°' '"^^ ^^^^^ ^^^

III. Amendment op
IV. Bv Creditors inaction againstHeiks, see SUCCESSION.

«ai«8t

V. CoNCLi'HioNs OP Declaration.
VI. Demitrrbb.
VII. Divorce, see DIVORCE.
VIII. Estoppel.
IX. Fraud in Deed.
X. In Action against Partners a««PARTNERSHIP. '^AKiwhRs, see

XI. In Action by Municipal Elpp

Tiol^"'
MUNICIPAL corpora:

XII. In Action fob False Arrest.
XIII. In Action on Bills, see BILLS.

%mmm
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Acquired
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<f AGAINST

ATION,

E.

rNERs, see

VL Elec-
RPOKA-

RREST.

>c BILLS,

XIV. In Action to Account.
XV. rNCOMPATIIlLK OROUNDS.
XVI. In Hyhotiikcary At tion.
XVII. In Pktitohy Action.
XVIII. iHHKdUt.AHITY.
XIX. LrnHJ'KNUANCK,
XX. QUEHTIONH NOT PLEAUED FoRM

XXI. KioiiTS of Defendant in Per
SON.

XXII. Si'ecial Answer.
XXIII. Special, Replication.
XXIV. Tender.
XXV. To Action kor Libel.
XXVI. Waiver ok Prehcriffion.

i. Ad.mihhionh in

164. The Dofrndants, not having, in their
pleadmgs, expressly denied the existence
ot such separation as to property, they
must be hold, under article 144 C. C. P to
have admitted the existence of that separa

t'"?,''L*„*'
P'"<'Pe'ty. Pacaud & nriaaon, 9

L. N. 236, S. C. R. 1880.
'

165. Tout fait qui n'est pas apeoialement
ni6 dans les plaidoieries des parties oU con-

fr
*''"»[«• Art. 144, C. P. C. La liannne

Union & Oaynon, \h Q. L. R. 31, Q. B. Is^k

100. To an action to recover tli i,o ol
a mare killetl on the Defendant ,,ae, the
Defendants pleaded specially thnt the fences
on either side of their railway were good
and sufficient

; that there was no negligence-
and that they had never been put en de
meure with regard to their fences being out
of order. 'Phis was followed by a ddfenae en
Jait. In the couruo ot the enquSte there
was evidence which indicated that the loca-
lity where the accident occurred was not on
the Defendiintu' t-ailvvay line, but on that of
the Grand Trunk Company which controls
the Defendants' line. On Defendants' offer-
ing evidence on thi< point, the Court below
maintained the objection to the testimony
on the ground that there was no contesta-
tion raised aa to the road on which the
accident occurred

—

Held, thit the Defend-
ants having pleaded specially, without rais-
ing any quest.,/n as to their ownership of
the road, the Plaintiff was not obliged to
prove the truth of an allegation which had
not been specially denied, and which must
be taken as admitted. La Comnaqnie du

doyer du d6fendour ot ollerton en ooinnen-
8ation par un coinpte additionnol. Lalonde
^•./'?±"' ^- '" " ' «• <'• 43.% et 8 L N.
,HI, InH'i,

108. In an action to recover taxes iiaid hi
error when it was ullegnd that such pay-
ment ha<l been nia<le under constraint, and
It was proved to have boon ma lo volunta-
rily, but through error of law and of fact, an
ainondinent to iivike the declaration con-
form with that i)roof was not an alteration
BUflicinnt to change the natuio of the ac
tion, Slid should be allowed even after the
case hail been submitted. Uaight v. The
City of Montreal, U. L. K. 4 Q. ji. 3,5,3," 1888.

109. li'allogation dans le plaidoyer d'une
somme ms iffiaanto pour les offres reelles est
uno errour fatale ot ne pout cHro corrigSo &
1 audition du proces, bien que le montant
exact fut conaigne en Cour. Macqueen v.
lieaaette, 12 L. N. 186, Mag. Ct 1889.

V. ('(INCLUSION OF Declaration.

170. Los conclusions <le Taction se lisent
ooinme suit: " Pourquoi le demindour con-
clut a 00 quo le defondour soit condamne A

I

liu p.iyer la dite soaime de $1,0.50 avcc int6-

I

ret au taux do hiiit par cent siir $700, et de
!

S1.X par cent sur «,350, et les depons, y com-
pris le coat des exhibits produits au souuen
des presentes, distraits aux soussigiies." Le

I

jugement de la Cour Inferieure declare que
le demandeur n'ayant pas reclame d'interSt
a compter do la ilato lixe do I'institution de
1 action, il n'y avait pas lieu de lni en accor-
dec—Jug^, Quo cette partie du jugement
sera infirmee attondu qu'il appert suffiaam-
mont que les interSts, ayant 6t6 demandfisA
partir d'une date anterieure d, I'institution
de Taction, il y avait a fortiori demande
implicito de tels inteivts pour le temps in-
termediaire. PinsnunaiiU A Molleur, 29 L
C. J., 249, Q. B. 188.5.

'

III. Amendment op

167. Le demandeur, aprds avoir inscrit sa
cause pour enquoto et fait entendre plu— -— „..i.r!.n„j ,.„ .-cut tur-0 attmis a aUp-
pleer, par amendement a bos reponses ou
rephques, a Tinsuffisance des allogues de sa
declaration, en olfrant de compenser cer-
taines reclamations contenues dans le plai-

VI. Demi uHKii.

171. The irregularity of pleading compen-
sation and litispenden> e in the ^amo plea,
should not be attacked by an answerin-law

172. Une defense en droit doit etre jugee
sur son propre moriteen droit, et il ne peut
y avoir de defense en droit a une autre
defense on droit. La Compagnie de PrSt et
Credit Fonder v. Lemire et Girard. en re-
prise d'instance, M. L. R. 1 S. C. 464, 1885.

173. An action of damages setting forth
in effect, that a bank, to which Plaintift had
transferred <^rtair. sli.ues as collateral se-
curity for an advance, had, without right
and ag inst the will of Plaintiff, sold f.ha
said shares ac a third of their value, onpui^
pose to injure Plaintiff, is not demurrab'e
because the Plaintiff" has not offered Defen-
dants the alternative to substitute other
shares. Gilman, Appel.. & Campbell et al.
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174. Facts cannot be allogea in roplica-
tion to an answcr-inlaw, and allegations of
fact contained in such replicatio may be
struck out on motion. Lockie v. Mullin et
ah, M. L. R. 2 S. C. 262, et 9 L. N. 358, 1880.

ITP. A statutory limitation requiring an
action, baaed upon anything done in exe-
cution of the Act, to be brought within four
months, cannot be invoked by demurrer,
whore the declaration expressly alleges that
the act complained of was done in violation
of the law and with mal'r-. The Defendant
in order to have the h It of the limita-
tion, must prove that ho was acting in exe-
cution of his office. Roy v. Molleur, in Re-
view, M. L. R, 3 S. C. 450, 1887.

176. II n'est pas ntcessaire de numeroter
ou particulariser les moyons qu'on invoque
dans UDO defense en droit. Sulvain & Mai
enfant, 33 L. C. J. 32, S. C. 1888.

177. Dans une action en dommage contre
una compagnie voituridre pour expulsion
illegale par un conducteur, toute allegation
dans la pkidoierie serapportant au caractere
et a la conduite du demandeur dans un
autre temps que la circonstance en question
dans la cause, est etrangere d, la contestation
et sera rejetee sur reponse en droit. Brouil-
let v. Montreal Street Railway Co., M. L. R
4 S. C. 379, 1888.

'

178. Une reponse a une defense en droit
contenant des allegations de fait expliquant
la declaration est irreguliere. Bourhonnais
& Dufresne, 18 R. L. 630, S. C. 1889.

VIII. ESTOPPKL.

179. The island of Anticosti, held in joint
ownership by a number of people, was sold
by licitation for $101,000. The report of dis-
tribution allotted to Respondent (Plaintiff)
$16,578.66 for his share as owner of 1-6 of
the island acquired from the Island of Anti-
costi Company, who had previously acquired
1-6 from Dame C. L ingnn, widow of 11. G.
Forsyth. The Respondent's claim was dis-
puted by the Appellant, the daughter and
legal representative of Dame C. Langan
alleging that the sale by Mrs. C. Lan"an
through her attorney W. L. F., of said l-6th
to the Anticosti Company, was a nullity,
because the Act incorporating the island of
Anticosti was ultra vires of the Dominion
Government, and that the eale by W. L. F.
as attorney for his mother to himself as
representing the Anticosti Company was
not valid. The Anticosti Company was one
of the Defendants in the aation for licita-
tion and the Appellant an intervening
party ; no proceedings were taken by Res-
pondent prior to judgment attacking either
the constitutionality of the Island af Anfi.
costi Company's charter of the status of the
Plaintiff, now Respondent Eeld, affirming
the judgment of the Court below, (Sir W. ,J

Ritchie,C. J., and Gwynne. J. dissenting),that
as the said Dame C. Langan had herself
recognised the existence of the Company,
and as the Appellant, the legal representa-
tive ot Dame C. Langan, was a party in the
suit ordering the licitation of the prope'rtv
she, the Appellant, could not now, on a
report of distribution, raise the constitu-
tional question as to the validity of the Act
of the Dominion Parliament constituting
the Company, and was estopped from claim-
ing the right of setting aside a deed of sale
tor which her mother had received good and
ya uable consideration. Appeal d-'smissed
with costs. Forsyth v. Burv, 1 1 L N Vl-^
and 15 S. C. Rep!543, Su. Ct'l887

'

IX. Fbaud in Deed.

180. A deed attacked as made in fraud of
a creditor cannot be annulled by the Courton a pleading, e.g., a special answer to plea,
If the conclusions of the pleading do not ask
that the nullity of the deed and radiation of
the registration be pronounced by the Court
Charlebois v. Sam€, M. L. R. 3 S. C. 312,
il887. '

XII. In Action for False Arrest.
181. Dans une action en dommages pour

arrestation ill6gale, le defendeur ayant fait
arreter le demandeur et ayant ensuite dis-
continue sa poursuite, le defendeur ne peut
p aider, pour justifier cette arrestation,
d autres faits que ceux dont il s'est plaint
dans la denonciation. Bogue v. Brouillet,
M. L. R. 1 S. C. 470, et 8 L. N. 348, 1885.

182. Dans une action en dommages de
cette nature, le defendeur ne peut deman-
der la contramte par corps centre le de-mandeur pour le paiement de ses frais, dans
le cas ou Paction serait deboutfie. lb

X'l. In Action TO Account.

183. Pleas, first denying liability to ac-
count, and secondly, producing an unsworn
account, are inconsistent. L'Heureux v La-marChe, 9 L. N. 378, S. C. R. 1885.

XIV. Incompatible Grounds.
184. An unpaid vendor is not entitled at

the same time to pray for the rosiliation of
the sale, and also that the goods be sold and
that he be paid by privilege from the pro-
ceeds, but he IS entitled to pray for the re-
siliation of the sale and the returns of the
goods without offering the buyer the option
ot paying the price. So, where the Plaintiff
prayed for the resiliation of the sale and also
that he be paid the price out of the proceeds
ot the goods, it was held thtt such conclu-
sions were incompatible, and the Defendant
under C.C. P. 120, might, by dilatory ex-
cupiion, nave caiied upon him to declare his
option

;
but a demurrer to the action gene-

rally, with conclusions for its dismissal, was
held bad because the demand for the re-
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siliation of the sale was well founded. W„He

Mfl&' ^- "• ^ ^- ^- ^^'^' ""'^ 1« L.^N-

XV. In Hypothecary Action.

»,lff-
^'*",^g»ti?n> dans une action hypo-

St3 *^" ""^ hypoth^que a ete conseX
eat sufBsante pour perniettre la preuve quela personne qui a consent! I'hypotheque
avait une autorisation suffisante.^^^S «Union V. NutbTown, 14 R. L. 64, Q. B. I885!

XVII. Irregularity in the Promuluation op a Municipal By-law
^?-^?i?f.^^^^^A'^i^Y Pleaded, sZ UV-NICIPAL CORPORATIONS, 'by-l^s
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1 opposant, un jugement intervenu dans une
autre cause cntre I'ppposant et le ddbiteur
du demandeur contestant, qui regie le liti-
ge entre I'opposant et le contestiint, lorsoue
ce jugement a ete rendu depuis la produc-
tion de la contestation, surtout si dans la
contestation et la reponso ij y ^te fait
allusion a cette autre cause, et que I'oppo.
sant ne se soit pas plaint en cour inferieure
de 1 irregularity de la r^plique en deman-
dar^t le rejet ou aatrement par la procedure
ecrite. Bouchard & Lajoie, M. L. R 2
B. 450, et 10 L. N. 109, 1887.

XXIII. Tender.

XVIII. Litispendence.

nuli?;,n^°®
poursuite pour faire declarer

nulle une nouvelle Amission d'action, n'em-pAche pas la poursuite en nullite de IVlec
tion de directeurs auxquels cette emissiona procure une majority de votes. Milot &Ferreault, 12 Q. L. R. 193, S. C. R. 1886.

XIX. Questions not Pleaded canNOT BE Raised Afterwards.

187. Une corporation poursuivie en dom-mages, pour des dommages resultant d'un
accident cause par le mauvais etat d'un trot-

iT^'-f T^, P •^''^® *" "^^"*^' ^ans invoquer
le defaut d'avis requi3parl'article793, CM
tel qu'amende, n'a pas le droit de se preva-
loir de ce defaut d'avis A I'aud.tion au i^t-
rite et encore moins en revision. Charron &

K^SrcfR."lK"" '' '' ^"'^^''

mf PeR^SONaTl^
^^^^^^^^"^ APPEAR.

188. Lorsqu'un defendeur comparait per-

unTSn^T' °^P!f'd,« Parficritenfaisant
une d§negation gen6rale, sans conclusion ceplaidoyer est suffisant comme defense, mais
le defendeur n'a droit a aucuns frais. Fla-nagan v. Doyle, 12 L. N. 67, Mag. Gt. 1889.

XXI. Special Answer.

189. A new moym pleaded by specialanswer m support of an opposition ^%W
K'ee:« -.^'rJ^"*'^ oJi'motion wuno'Lt
thenecessity of a demurrer, and where suchmotion a^ks in general terms for the reiec

t{?«1. f
the whole pleading or such portion

thereof aa the Court shall see fit, the^ Court
will examine the special answer and reiectsuch portion thereof as may constitute a

CanaTT' *^?J^^^''^
^- ^^^ l^ominion of

Q r R. I2TQ B.?8?7:
""' ''""'" ^''•' ^^

XXII. SpKCIAL REPLICATiON.

rni?it^r
<iemandeur, qui a produit une

contestation a une opposition, pout allecuer
par une r6plique epe^ciale a la^i^ponse de

191. Lorsqu'un animal trouv6 errant est
mis en fourriere, le propri^taire de cet ani-
mal ne pent le reclamer sans avoir pr^alable-
ment oflert de payer I'amende et les dom-
mages encourues, et sans renouveler lea
ottres et consigner I'argent en cour, s'il pro-
cede a la saisie-revendication. Brosseau &
Jirosseau, M. L. R. 1 S. C. 307, et 8 L. N. 226.

192. Des offres reelles suiviesdeconsiRna-
tion faites avec une reponse spfciale 4 un
plaidoyer, n'ont aucun efiFet et ne peuvent
etre prises en consideration par la cour
lorsque cette reponse speciale a 6te reuvov6e
sur rephque en droit. lb.

XXIV. To Action for Liiiel.

193. Le demandeur poursuit le deftndeur
pour injures et diflfamation, parce que ce
dernier aurait dit et repete qu'il est un mal-honnete homme, un voleur, etc. I.e defen-deur plaido par exception ; " Que tout ce

rlffi-.^i'" n^'' ."" '"J^^ ^» demandeur,
dittere des allegations do la declaration en

avoir etfe dit par lui est vrai
;
que lea paroles

quil a pu proferer au temps et dans les
cuconstancos en question ne sont pas de
nature a causer des dommages au deman-deur ce dernier etant connu aux endroits
mentionnes en la declaration, pour ses tran-
sactions commerciales et autres auxquellesavaent trait les paroles du defendeur."
Motion du demandeur quo ces allegu6s de
1 excei)tion soient rejetes au do.«sier : Farcequo les allegues de la dite exception sonttrop vagues et ne font pas voir sur quoi
repose a defense du defendeur

; parce que
1 exception ne dit pas quelles paroles le
aetendeur a prononcees, ni ne fait voir si les
propos qu'il a pu tenir sont de nature anuire au detijandeur

;
parce que la dite ex-

ception no dit pas quelle est la reputationdu demandeur au sujot de ses transactions
commerciales. A I'argument le d6fendeur
?loaL ^«'"'« ^- Peandry, 12 L. C. J. p. 221.
I. eye;, ucauarj-, j.-." Qu^un defendeur pout
plaider legalement que tout ce qu'il a dit
dittere de ce que le demandeur all^guedans
sa declaration, et que tout ce qu'il a dit est
vrai. —y«^(* motion du demandeur accordSe
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'
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avec dfpens pour les motifs y menticnnes.
Bourgouin v. Savard, 10 L. N. 394, C. C.
1885.

XXV, Waivkr of Pbescrution,

1 94. L'employo fVune couipagnie de che-
min de fer qui reclame d'elledes dommageo
resultant de la negligence d'autres employes
de la compagnio, peut opposer a cette der-
niere, sans une reponse speciale, la renon-
ciation a la prescription que la compagnie
invoque, a I'audition de la cause, sans I'avoir
plaidee specialement. Marcketerre v. Cie
du Chemin de Fer d: Ontario et Quebec, 17
E. L. ^09, S. C. E. 1889.

PLEDGE
I. Liability op Pledgee.
II. Privilege op Pledgee.
III. Proof of Claim.
IV. Return op
V. Right op Lessor to Pledge.
VI. Rights op Pledgee.
VII. Rights of Pledgor.
VIII. Transfer of, see HYPOTHEC.

I. Liability of Pledgee.

195. Where debentures were deposited
with a creditor as security for a specific debt
due to him by the depositor, and the debt
is tendered to the creditor, the latter is
obliged, in default of restoring the tb'ng
pledged, to pay the value of the debentures
at the time the restitution is demanded

;

and, vvhere no proof is made to the contrary,
this will be assumed to be their nominal or
par value. Sen£cal & Pauz4, 12 L. N. 330,
P. C. 1889.

'

II. Privilege op Pledgee.

196. Le creancier nanti d'un gage, c ii! le
remet a son debiteur sur une reconnai'Aance
6crite de ce dernier qu'il ne le prend que
conime fidei-commissaire {bailee), perd son
privilege

; ce mode de conveision de pos
session, admis par le droit anglais, n'etant
pas reconnu par le notre. La lianque Mol-
son & Rochetie, 14 Q. L. E. 261, ,S. C. 1888.

III. Proof of OLAtM.

197. Lapreuve dugige peut se faire par-
temoin, lorsquo la creance est inferieure a
•$50, bien que les objets donnes en gage ev
cedent cette \aleur. David v. PetreauU.
15 E. L. 74, S. C. 1887.

'

IV. Return op

198. Tin. rAmiaa an nrnnf.iAfrtln/v Ay^ l».*l.;_i-
^ . ^ ,„ ! T^ujct

aonne en gage etemt le droit de gage. Moi-
son's Bank v. Rochettc, 17 E. L. 139, Q. B.
1888.

,
v«. X..
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V. Right op Lessor to Pledge.

199. 'l"he pledge of a movable, not be-
longing to the pledgor but held by him
under lease, is void as against the owner of
the movable. The Williams Manufaetu-
ring Co. v. Lalonde, 8 L. N. 172, C. C. 1885.

VI. Rights op Pledgee.

200. Des eflFets de commerce mis en gage,
pour garantir une crean(»e dfterminee, ne
pourront etre retenus, par le creancier ga-
giste, jusqu'a ce qu'une dette anterieure
a celle pour laquelle les effets ont ete
mis en gage, soit payee a moins qu'il ne
prouve une convention spficiale a cet effet.
Exchange Bank of Canada v. Montreal City
ar>d District Savings Bank, 14 E. L. 8. S. C.
1885.

'

201. Le gage peut etre saisi, entre les
mains du creancier nanti, par les autres
crSanciers du dibiteur commun, quand
meme il apparaitrait que la saisieet lavente
du gage, par le paiement des frais du saisis-
sant qui sont prefer^s au gage, mettraient
en peril la creance du gagiste. Fortier &
Egbert, 15 B. L. 476, C. C. 1887.

202. In order to have the benefit of Art.
1975 C. C, which provides that "if another
debt be contracted after the pledging of the
thing, and become due before that for which
the pledge was given, the creditor is not
obliged to restore the thing until both debts
are paid," the creditor must plead this de-
fence specially. If the creditor at the *ime
he is sued for the restitution of the thing
pledged, has already parted with it, or
treated it as his own property and shown
that he has no intention of restoring it, he
is not entitled to the benefit of the defence
under the above mentioned article. Senical
& Fame, 12 L. N. 330, P. C. 1889.

VII. Rights op Pledgor.

203. Le debiteur qui donne en gage une
creance a son creancier reste proprictaire
de cette creance, et si le creancier, par son
testament, donne a son debiteur une quit-
tance de tout ce qu'il peut lui devoir, le
debiteur pourra en suite percevoirluimeme
le montant do la creance qu'il avait mis en
gage. La transaction ne s'ap; lique qu'aux
choses qui y sont montionnfees comme fai-

sant I'objet de la transaction. Jeltiy. Dorian,
19 E. L. 243, Q. B. 1890.

IX. What xS, see CONTRACTS.

204. La translation reello de la chose don-
nfte en paiement n'estpas requiae pour ren-
u.ela dation en paiement obligatoire entre
les parties

; mais, sans cotto translation,
la dation en paiement n'opere pas novation,
ni estinc-tlon entlcrc do ia dotto qu'eiio doit
acquitter, et qui ne Test que par cette trans-
lation. Dignard v Rohitaille, 15 Q. L R.
316, S. C. 1889.
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205. La convention, dans un acte, que le
paiement sous un an de la dette et des
billets qui la constatent, et qui restent
jusque Ik entre les mains du creancier, equi-
yaudra k remfere des meubles qui y sont
enumeres et qui y sont dits donnes en paie
ment, mais qui sont laiss^s en la possession
du debiteur qui s'oblige de les teni? assures,
jointe aux paiementp & compte de sa dette
acceptes par le creancier, avant et apres
I'expiration de I'annfee, n'est pas malgre les
termes employes, une dation en paiement,
mais une promesse de nantissement qui ne
fait pas le creancier proprietaire, et qui ne
lui permet pas de revendiquer ces meubles.
lb.

206. D'apr^s les regies d'interpretation,
un acte par lequel un dfebiteur vend k son
creancier des meubles qui sont en la posses-
sion d'un tiers, avec stipulation que s'il ne
paye pas ce qu'il doit a son creancier dans
un certain temps, 1' orlancier deviendra
proprietaire do.o -^euwles, doit 6tre consi-
d6re, s'il n'y > t intention contraire,
comme conf<s • .: !>,.• orfiancier un droit de
gage surces •

'j,s. Paquetiev. RainviUe,
en Revision, M. L. R. 2 S. C. 123 et 9 L. N
135, 1888.

207. La possession que le tiers avait dfej4
suflat pour satisfaire aux exigences de la loi
(C.C. Art. 1970) s'il consent a retenir ces
meubles sujet aux droits de creancier. 76.

POSSEESSION. 662

POLICY OF INSUEAXCE-ASff-e
INSURANCE,

POWrS—Voir MUNICIPAL COR-
POKATIONS.

POOL TABLES—*S'ee BILLIARDS.

POOR.

I. Liability of Municipal Corpora-
tions FOR Support of, see MUNICIPAL
COPPORATIONS.

PLUMITIF.

I. Entries in, see PROCEDURE.

POISON.

I. Sale op, see DRUGS, Ac, Q. 53 Vic,
Cap. 46.

POLICEMEN.

. hJi^^^^^^"^^ '^OR Acts of, see DAM-
AGES.

208. Une corporation munioipale est res-
ponsable des dommages resultant d'une
arrestation sans cause faite par ses hommes
de police. Pratt v. Charbonneau, 19 R. L.
251,Q. B. 1890.

II. Liability for Neglect of, setMUNICIPAL CORPORATIONS. '

POLICE MAGISTRATES.

I. Duties of, in Preliminary In-
vestigations, see CRIMINAL LAW.

POSSESSION.

I. Creates a Presumption op Title.
II. Of Auteur Necessary to Pres-

cription, see PRESCRIPTION.
III. Of Propert i- op AsbiiNTEB.
IV. Op Tenants,
V. Rights op Possessor, see ACTION

Petitory. '

VI. To Prescribe in Ten Years, see
PRESCRIPTION. '

I. Creates a Presumption of Owner-
ship,

209. La possession paisible et ouverte
depuis un grand nombre d'ann6es, d'eflFets
enlevfis et dont on demande la revendica-
tion, 6tablit une presomption de proprifit^
en favour de ce posseaseur. Lavoie v.
Saint-Laurent, 14 R. L. 263, Q. B, 1886.

III. Of Property op Absentee.

210. Un individu, qui administre la pro-
pri6t6 de son voisin que ce dernier a aban-
donnee pour aller resider en pays etranger,
et qui en per^oit les revenus et repond a
tous les charges, ne pent etre consid^re
comme un detenteur de mauvaise foi,
Joyal V. Deslauriers, 19 R. L. 175. 0. B.
1890. '

^

IV. Of Tenants.

211. Le locataire d'une maison est presu-
me etre le propri6tairo des effets qui s'y
trouvent, ot en avoir la possession a titro
de propri6taire; et ce titre est suffisaiii.

pour faire maintenir une opposition, sauf
X •- ...ir,., J: Ot-etCT tL XJXLTTtV, iU.. Xi.

R. 3S. C. 69, 1889. '

V. Rights op Possessor.

212. La possession legale de bieus meu
87
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bles donne au possesseur le droit de prou-
ver par temoins son titre k la propri6te des

m:k ^"5 s^ifissf"'"'^^ * ^''"'^«^''

213. Le possesseur sai. titre, et qui sait
qu U n en a pas, est un possesseur de mau-
vaise foi, mais le possesseur de mauvaise foi
pent opposer au proprietaire en compensa-
tion a la reclamation des fruits et revenus
les mt^rets des sommes qu'il a payees sur
des creances qui affectaient I'lmmeuble.
Monnet v. Brunei, 17 R. L. 681, S. S. 1889.

214. Le possesseur de mauvaise foi pent
retemr I'lmmeuble, jusqu'A ce que le pro-
prietaire lui ait rembourse les ameliovatiODs
nfecessaires qu'il a faites su. I'immeuble
ainsi que le cout des autres ameliorations'
qui en ont augmente la valeur, et les sommes
qu il a employees k I'acquittement de charges
reelles t .sceptibles d'etre poursuivies centre
le proprietaire. lb.

664

PRENOM

1. Pbut ^tbb Ohancib, voir NAME.

PRESCRIPTION.

POSSESSORY ACTION-See
ACTION.

POWDER.
I. License to Keep and Sell
215. A powder manufactory, where aquantity ofpowder exceeding 25 lbs. is kept

^f,%t'°Y^%r magazine within the meaning of
41 Vict. (Q.) cap. 3, sect. 170. The Hamilton
powder Co., Appellants, & Lambe es qual,

216. The Act above cited, which imnosefl
a penalty for failing to take out a license, is
not ultra vires, being in the nature of a
pjlice regulation, and as such within the
powers of the local legislature, even suppos-

*°/.«n®*Pl°'""*'.^°/**'® ^""^ requiring a fee
of $50 to be paid for a license werl tilTa
vires as a revenue tax. lb.

POWER OF ATTORNEY
I. Proof op, see AGENCY.

I. By Ten Years.
II. By Thirty Years.
III. By non Registered Title.
IV. Commencement op
V. Des droits Successorals.
VI. During Minority.
VII. Interruption op, see ACTION

Hypothecary.
vy^iwii,

VIII. Need not be Pleaded.

see^^A^LWA^Yr
^''^'^'^ Railways.

X. Op Action fob Breach op Con-
tract.

J XI. Of Action in Rescission opHALE.

XII. Of Action en repetition.
XIII. Op Ac'tion in Revendication.
XIV. Of Action fob Wages.
XV. Of Claim for Care op Horses.
XVI. Op Damages, see DAMAGES.
XVII. Of Debt Contracted in For-

EiGN Country.
XVIII. Of Immovables.
XIX. Op Insubance Premium.
XX. Of Interest.
XXI. Of Libel in Pleading.
XXII. Of Loan, see LOAN.
XXIII. Op Price op Contract Work
XXIV. Of Taxes.
XXV. Possession.
XXVI. Remuneration of.
XXVII. Waiver op, «ee PLEADING.

I. By Ten Years.

PRE-EMPTION
I. Right op, see SALE.

"'J^^

PREFERENTIAL PAYMENTS-
See INSOLVENCY, Seceetjon.

, ^^J-.f'^^}'
Prescrire par dix ans et faire

les fruits siens, il sutfit que le tiers-dgtenteur
ait ete de bonne foi au moment de son
acquisition

;
la connaissance des vices de

8on titre ou de celui de son auteur survenuo
au tiers-detenteur depuis son acquisition nepeut vicier sa possession. (Art, 2253 C C ^

218. (Affimiingthe judgment of the Court
of Queen 8 Bench, Montreal, 7 L. N., 218)

^Ln^f'TP^-fi"^''-! *•?«, P'^Pe'-ty sold suffi-'
ciently identified it with the land in dispute.
nii« luc xvcsponaenfs poBsession during
more than ten years gave him a perfect
title. Dunn v. Lareau, 11 L. N. 28 J, P. C.
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II. By Thirty Years,

219. By law, apeaceable possession, as pro-
prietor, for thirty years, prevails over the
limits indicated by titles, or by measure-
ment, and also over posts and boundary
marks between lots and other tracts of land
and confers ownership of the lands so pos-
sessed upon the possessor. Cosgrove v
Magum, 10 L. N. 162, 8. C. 1883.

220. The PlaintiflF, having failed to main-
tain his pretensions respecting the line of
diyisicn, should be heH for the cost of the
suit

;
but the costs of the expert surveyor's

operations, report and plan and fixing the
bounds and placing the boundary marks
should be divided equally between the par-
ties, lb.

221. Le 31 octobre 1831, le demandeur se
fit concSder une terre f.itnee en la paroisse
St-FidMe, la posseda pendant deux ans, et
1 abandonna pour s'en aller aux Etats-Unis
oii il demeura quarante-deux ans. Le d^fen-
dear, son frere, voyant cette propriety aban.
donnee, s'en mit en possession, vers 1840, y
fit des d6frichements assez co isidfirables, et
1 en8emen9a chaque annge, jinqu'd, 1880. Le
demandeur revenu des EtatsUnis, vouhit
ravoir sa propri^te. Le d^fendeur refusant,
une action petitoire fut 'rstituee centre lui
A cette action; !o defendeur plaidaprescrlp-
tion de 30 ans. Le demandeur r^pondit que
la possession du defendeur n'avait pas e^ k
titre de proprietaire, et qu'ello avait et6
mterrompue. La preuve constata que le de-
fendeur avait possed6 pendant 37 ans, mais
de plus, en 1854, 11 s'etait fait conceder I'ar-
boutant de I'immeuble revendlaue et qu'il
6tait dit en I'acte de concession, que cet
arboutant §tait born6 4 la terre de Basile
Dufour (le demandeur). Le defendeur avait
coutume de dire au sujet de terrain reven-
diquS : " Si mbn fivie revient, il reprendia
sa teire et paiera mes travaux."_JM^rf, q je
I'acte de 1854 comportait uue reconnaissance
suflBsante du droit de propriete pour inter-
rompre la prescription. Dufour v. Dufour
10L.N.300, S.C.J882. "^

'

222. Lea paroi,;s du defendeur, " si mon
fr^re revient, il reprendra sa terre et paiera
mestravaux," demontraient clairement qu'il
n'avait point ppjs6d6 k titre de propri§taire

223. Et en consequence, le plaidoyor de
prescription devait etre deboute. lb.

III. By Non Rboistered Title.

224. L'enregistrement du titre de I'acque-
rour a non domino n'est pas necessaire pour
lui permettre de prescrire par dix ans cen-
tre le proprietaire reel. King v. Roy, IP
L, K. 67, S.C.R. 1889.

IV. Commencement op

225. La courte prescription des actions
pour mjures court du jour oii le demandeur

PRESCRIPTION. 666

a eu connaissance que les injures ont et6
profer6os

;
et le damand^ur pcut offrirson

affirmation sous sorment pour prouver qu'il
n'a pas connu, avant I'annee qui a prec6d6
son action, les injures dont il se plaint
Duhaime v. Tettt, J5 Q. L. E. 275, S. C. li.
1888.

V. Des droits successorals.

226. Une action pour faire annuler un
mventaire regulierement clos en justice
seia prescrit par dix ans a compter de la
date de la dite cloture. Grigoire & Gri-
goire, 30 L. C. J. 286, Q. B. 1886.

227. La vente des droits de ?a femme
commune en biens, provenant de la suo-
cassion de sa mere, quoique non pr6o§dee
d'une reddition de coaapte en forme legale
par le pere comme chef de la communaut6
et tuteur de s,es enfants equivaut A una es-
timation de SOS droits et a. la decharge d'i-
oeux, et une action pour faire annuler telle
vente se prescrit par dix ans. lb. and 9 L N.
410, and 13 S.C. Kep. 319, Su. Ct.

228. Dans I'espece, I'estimation des dits
droits ayriit ete faite et etablie au dit acta
de vente, il en resulte que I'intimee n'avait
qu'une action en reformation aa compte,
laquelle se prescrit par dix ans a compter de
sa majorite (art. 2243 C. C.) lb.

VI. DuRTNO Minority.

229. The Defendant, while tutor to fhe
female Plaintifi; the. a minor, came into
Eossession of an estate to which the minor
ad succeeded. Among4 the assets w°b a

promissory note, signed and due by the
Defendant.

—

Held, that prescription could
not run upon such note, during the time it
remained in Defendant's hands, in his capa-
city of tutor

;
and that during said Plain-

tiflfs minority, such prescription had been
legally interrupted (C. C. 2332), inastauchas
even had she known of the existence of the
note, it was impossible for her to take any
moans toprevent prescription from occurring.
Melhot v. Du Tremblay, 12 Q. L. R. 251 and
9L.N. 235, S.C. K. 1886.

'

VII. Interruption of

230. Lorsqu'un? intervention est produite
dans une cause, reclamant pour I'interve-
nant les p.,mmes r^clamees par le deman-
deur qui n'y a pas droit, I'intervention doit
Stre consideree comme une nouvelle deman-
de faite a la date ou la requete en interven.
tion est presentee, et I'intorvenant ne pent

I alots obtenir condamnation contre le defen-
Ideur que pour le montant qui n'ost pas
prescrit lors de la production de son inter-
vention, et, Q ant a lui, la demande du
dAmftndeur n'iutQiTQniDt "as la ^rf>sf^ri*^*i

Mitchell & Moreau, 13'R.Il,. 627, Q. B.'lSSs!

231. Lorsqu'une personne pensionne pen-
dant plusieurs anneer chez une autre sans
ne lui rien payer, mn' dans son testament
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met un legs de $6.00 par mois pour sa pen-
flion, declarant d'ailleura qu'il n'entend payer
sa pension qu'k sa inort, les hgritiers de ce
pensionnaire def'unt ne peu^-ent plaider pres-
cription d. une action en recouvrement de
cette pension. Mayer & LSveill^, M. L. R.
3S. C. 190, et lOL. N. 371, 1887.

232. La promesse interruptive de pres-
cription et la renonciation A la prescription
d'une creancG ne peuvent lisr la personne
qui promet. qu'4 la condition que la legiti-
mit6 de la creance soit 6tablie

; la promesse
faite par le proprietaire d'un Immeuble de
payer les arr^rages de taxes accrus pendant
que I'immeuble etait la propri6t6 et en la
possession d'un proprietaire ant6rieur, est
subordonn6e k la legality de I'imposition des
taxes. La Corporation de la paroisae de Sle-
Brigide & Murray, 14 K. L. 227, C, C. 1886.

233. The mention of a debt by a debtor,
in the inventory of the succession of his
auieur, is an acknowledgment of the debt
which has the eflfect of interrupting pres-
cription. Christin v. Arehamhanlt, in Re-
view, M. L. R. 2 S. C. 391, and 10 L, N. 35,
1886.

234. La Cite de Montreal poursuit M
comme tiers detenteur d'un immeuble sur
lequel des taxes sont dues k la corporation.
La Societe Metropolitaine, qui avait vendu
I'immeuble a M, et qui en droit 6tait tenue
de le garantir, intervient et alldgue qu'au
moment de telle intervention ces taxes sont
eteintes par la prescription de trois ans
Jugi, que I'intervenante est bien fond6e a
demander le renvoi de Taction des le mo-
ment de Taccomplissement de la prescrip-
tion, au profit dudebiteur personnel, Taction
hypoth§caire n'6tant pas interruptive de la
prescription a Tegard de ce dernier, et ne
pouvant plus subsister apres Textinction de
la dette m§me. La CiM de MontrM &
Murphy, 31 L. C. J. 200, S. C. 1886.

235. Lp. reconnaissance pure et simple
d'une dette sufKt pour interrompre la pres-
cription qui n'est pas acquise, mais pour
valoir comme renonciation a celle acquise,
cette reconnaissance doit Stre dans des ter-
mes qui Equivalent a une promesse de
payer. UrsuUnea & Oingraa, 13 Q. L. R.. S.
C. 1887.

i/
> * , .

PRESCHmioN. ^^^

238. L'article 1235 du Code Civil n'est pas
applicable au oas actuel, cat article ne se
rapportant qu'au cas oil la dette excdde la
somme de $50.00. lb.

239. La permission obtonue du tribunal
de signifier au defendeur une nouvelle co-
pie du bref et de la declaration, n'est pas
un abandon de la premiere signification,
de manidre k empgcher celleci d'interrom-
pre la prescription. Dearoaiera &. Daouat,
12 L. N. 139, Mag. Ct. 1889.

'

240. Et dans le cas de deux debiteurs
conjoints et solidaires, Taseignation r6gu-
liSre de Tun d'eux est suffisante pour inter-
rompre la prescription contro les deux. Ih.

241. Des credits donnes par un creancier
ft invoiques par le dfiblteur lui-mfime ont
1 eflfet d'lnterrompre la prescription de la
dette. Brodeur v. Collette, 19 R. L. 70, S. C.
R. 1890.

242. Dos paiements faits, k compte du
montant total d'un compte courant, pour
marchandises vendues et livrees, ont Teffet
d'lnterrompre la prescription. Boiavert &
Saurette, 19 R. L. 1, S. C. J 890.

VIII. Need not be Pleaded.

236. La courte prescription interrompue
par la passation d'un acte authentique qui
constate la dette, ne recommence pas k
courir par le meme temps qu'auparavant, et
I'acte authentique a Teftet de substituer la
prescription de trente ans k cello dont la
dette otait originairement frappee. Dumaa
& Cotf, 14 Q. L. R. 308, S. C. R. 1888.

237. L'on peut prouver par t6moins la re-
connaissance d'un compte present, et la
promesse de le payer, lorsque ce compte est
pour une somme de moins de 850.00. Et le
drcit d' iction, dans ce cas, commence a cou-
rir le jour de la promesse de payer. Oirouard
V. Gagn£, 12 L. N. 186, Mag. Ct. 1889.

243. La prescription d^cretee par la s 3
du ch. 85 des Statuts Refondus du Canada
eteint le droit d'action, et il n'est pas nE-
cessaire de le plaider. La Corporation de
la ville de Sherbrooke & Dufort 18 R. L
505, Q. B. 1889.

"^

244. Cette interpretation est conforme &
1 article 2267 C. C. qui declare complete-
ment eteintes les reclamations ou cr6ances
pour injures corporelles en vertu de Tart.
2262, lorsque Taction n'a pas ete intent6e
dans les deiais fixes par cette article. lb.

contract"''''
^""^ ^"^'"'^ *'"'' "*«

245. Where a contract, undertaken to be
completed by a certain date, is not really
terminated until one year thereafter, an
action based on the said contract, or an in-
fringement thereof, will only be prescribed
by the expiration of five years from the
date of the actual completion of the con-
tract. McGreevy & McCarron, 12 Q. L, R.
373, Q. B. 1885. Confirmed in Supreme
Court, 13 S. C. Rep. 378, Su. Ct. 1886.

XI. Op Action in Rkscission of Sale.

246. L'acfi n en annulation du contratde
vente par la fille k son pere et ex tuteur
sans reddition de compte est sujette k la
prescription de 10 ana de mSme que Tannu-
lation de Tmventaire k cause d'informalites
ou erreur, art. 2258, C. 0. Qriqoire & Qri-
goire, 12 Q. L. R. 32, Q. B. 1889.

947 r*nttmv%
j6vfT- Vciite cquipoliont

a compte et decharge prec6dee de Tinven-
taire k son pere et ex-tuteur par la femme
mineure 6mancipee et son mari communs
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en biens, Paction est prescriptible par dix
ans, art. 2258, C. C. lb.

248. (Affirming the judgment of the Court
below, M. L. R. 2 Q. B. 228), that the action to
annul a sale made in 1855 by a minor eman.
cipated by mariage, to her" father and ex-
tutor (without any account being rendered,
but alter the making of an inventory of the
comtnunity existing between her father and
mother) of her share in her mother's succes-
sion, was prescribed by ten years from the
date when the minor became of ace Arts

\^\~f^^ ^- ^- ^"'^ ^- ^'"•««'«. 7 L. C. R
147, followed. GrSgoire & Or^goire, 9 L. N.
410, and 13 S.C. Rep. 319, 1887:

XII. Op Action en Repetition.

i'rwVf'*r.P'"®^°"P"°" ^^ fJeu'f ans POur
debt (C. C. art. 2261) ne s'applique pas aune action en recouvrement d'une certaine
somme payee sous cert^ines conditions et
que ledeposant repete lorsque ces condi-
tionsn ontpas6t€ remplies. Jonesv. Moodie,
M. L. R. 4 S. C. 58, 1886.

'

XIII. Op Action in Revendication.

250. L'actiou en revendication du bois, ou
la reclamation de lavaleurdu bois, coupe
illegalement par le d^fendeursur la terre du
demandeur, et enleve par le d^fendeur, ne
Be present par deux ans, mais la reparation
seule du delit se present par ce laps de
rf'^Fo':,

^««''"'«'" <^ Jirophy, 9 L. N. 19, C.

XIV. Op Action pob Wages.
251, Une personne entree chez uoe autre

sous la promesse d'etre consideree comme de
la familleet d'etre indemnisge, etnon comme
domestique, k raison d'un salaire fixe et
payable pSriodiquement, n'est pas soumise

SiV?"'^®
prescription des articles 2261 ou

ir-i J, ,.?'*' 1"^ 1"*nd Faction est
d6ni6e, d'apres I'article 2267, elle ne peut
etre maintenue, meme en I'absence do tout
plaidoyer. ^arcA & Lemaire, 13 R. L. 272,
ts. C K. J 879.

XV. Op Claim por Cahe op Horses.
252. Celui qui, bien que commercant de

chevaux, ne tient cependant pas par 6tat
de chevaux en pension, ne peut pour les
fans de la prescription, etre assimilie au
maitre de pension, pas meme dans le cas
oft il aurait garde dans sesecuries et nourri
pendant quelques jours, des chevaux an-
partenant au defendeur, et dans lespece. la

^262, No. 4, du Code Civil, n'a pas d'appl^
^^^''^^•^o^inville v. Oauihier, a L. N. 157,

I'RESCRIPTION. 6?6

prescription of C C. 2261, sec 2, not beingapp .cable to such claim. Eaton'& Murphy
13 R. L 572, and M. L. R. 4 Q. B. 337, 1884'

•

.^^'•, '^''^«.,h"8band of the Plaintiff was'mjured while engaged in his duties as
Defendant's employee, and the accident
resulted in his death about fifteen months
alterwards^ No action for indemnity wa^
instituted by him during his lifetime. Inan action for compen ation brought bv hiawidow within one year after hit death,-
Beld, that the action of the widow and rela
ions under Art. 1056 C. C, in a case where
the person injured has died in consequence
ofhisiDjunes vyithout having obtained in-demnity or sat sfaction, is prescribed onlyby the apse of a year from the date ofdeath_the fact that prescription had beenacquired against the injured party not being
equivalent to his " obtaining' indemnity of

^J^'f**;\'%"
within the mtaning of Art'

11 V'} ^"^'ST * Canadian Pacific By.
Co., M. L. R. 5 S. C. 225, 1889.

^

Arf^22fio^rP''p
"'P"?"

"f
°"° y^""^ underArt,^^b2 C. C, applies to all actions forbodily iiyunes. lb.

256. It was necessary to plead prescnp.
tion m this case, the prescription invokedby the Defendants at the argument notbeing one against the Plaintiff's action, andnot falling under the provisions of Art. 2267
<^. i.., but being the consequence of another
prescription acquired against a third paXwhose legal representative the Plaintiffwmnot. Further, the Defendants had wai^^any pretention they might have had to

}r« wPrf'-'P"""' ^y ^''«''- f^lure to raise

five^yeTrs T ' P™'™"'*^'! ''"g^^io" of

EmN^ioCNTR?'"'''
^^"^^«^''™« IN FOR-

VVr nnr», '^AGES.

253. A claim for the value of wood wrong-
tully cut and carried away from Plaintift's
land, IS not prescribed by two years, the

2a7. La preacnpiion d'un compte de pen-
sion, contracte nux Etats-Unis, est gouver-nee par la loi du domicile du dSbiteur, (lex

&VV. '1°", Pa^celle du lieu oii le contrat
s est form6, (lex loci contractus). Lafalll,
V. LafaiUe, 14 R. L. 466, C.C 1886. "^

XVIII. Op Immovables.

258. La prescription, en fait d'immeuble.
est rigoureusoment restreinto au terrain
effectivement possSde et occup§, et en
dehors de cette possession, lea litres des
parties conservcnt n§cessairement leur em-
pire, qaoique, comme consSquenoe, la ligne
de division entre des heritages dont partie
est soumise d la prescription, ne se trouve

34V"c.\r8T''"'' ''''^'"•"' ^'^- '"

XX. Op Insdrance PREMrnM.

259. i^claun by a Fire Insurance Com-pany tor an assessment under a premium

(1) Confirmed in api)cal.
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6^1 PRESCRIPTION.
,

note preacribea only in thirty years. Giles &
Oiroux, 13 R L. 652,8. C. 1885.

XXI. Op Interest.

260. En vertu desftrticles 225(J et 2270 C.
C. lea int^rSts echus avant le ler aout 1866,
date de la mise en force du Code Civil, ne
se prescrivent, que par trente ans, et ceux
6chu8 depuis le ler aout 1866, et don t la
prescription n'a commence a courir que
depuis la mise en force du Code, se prescri-
vent par cinq ans. Mitchell & Moreau, 13
R. L 627, Q. B. 1885.

'

XXI. Op Libkl in Pleading.

261. Prescription of any right of action
which may arise out of a pleading does not
run from its date, but from its disposal by
the Court. Bury & Corriveau Silk Mills Co.,
M. L. E. 3 S. C. 218, and 10 L. N. 411, 1887.

262. Prescription of a claim for damages for
libel in legal proceedings does not begin to
run until the termination of the proceedings
by a final judgment in the cause. The City
ofMontreal & Hall, 8 L. N. 190, Su. Ct. 1884

PRIVILEGE. ef2

titre ot la possession utile docelul-ci. Trem-
blayv. King, 17 R. L. 101, Q. B. 1888.

XXVII. Renunciation op

I 269. La mention faite, d, I'inventaire d"un
billet au nombre dea dettes passives de
la succession, est une reconnaissance de la
dette et une renonciation au b6n6fice ^e la
prescription, surtout s'il appert que les h6-
ritiers ont «ign6 le dit inventaire. Christin
& Archambault, 30 L. C. J. 237, S. C. R
1886.

'

PREUVE—/Sfee EVIDENCE.

XXIV. Op Pbice op Contract Work.

263. Lorsque des travaux ont ^te terminus
post^rieurement k la date oil, suivant con-
trat, ila devaient I'etre, la prescription ne
court, contre le construoteur pour le paie-
ment des dits travaux, que du jour de leur
effection complete. McGreevy & McCarron,
14 R. L. 422, Q. B. 1885. Confirmed in Sul
preme Court, 13 S. C. Rep. 378.

XXV. Op Taxes.

264. Arrears of taxes imposed by the city
of Monl real, which became exigible before
the Statute Que., 42-43 Vict., c. 53, s. 10, are
prescribed by the lapse of five years, but
arrears since the said Statute nra prescribed
by three years. The City of Montreal v.
Robertson, 31 L. C. J. 148 S. C. 1886.

265. La prescription de cinq ans s'appli-
que aux taxes municipales. Autorites cit6s
par le tribunal : 36 Vict. (Q.) chap. 60, sec
144, C. C. art. 2011. La Corporation de
L^ois & Lagueux, II Q. R. L. 328, 8 C.
1885,

26 1,68 cotisations d'ecole, et le privi-
1. :e (it elles aflectent les immeubles qui
eu soiit charges, ne se prescrivent que par
trente ans. Beatidry & Hart, 11 Q. L. R
257, S. C. R. 1885.

XXVI. Possession.

267. La possession utile a la prescription
doit etre non interrompue et non contestee.
Archambault & Bourgeois, 19 R. L. 288. Q
B. 1890. .

i
268. Le detenteur d'un immeuble ne peut

ae prevaloir de la prescription de dix ans,
par son auteur, en aI16guant et prouvant le

PRET.

I. N'EST PAS 80UMIS A LA PBE80BIP-
TION DE CINQ ANS, voir LOAN.

PEfiTE-NOMS— Foir, ACTION In-
terest IN.

I. Droit d'Action pardes, voirBILLS.
ETC., AND DAMAGES FOB Injunction.

II. Property Held by, see SALE, Si-
mulated.

PRIOR TEMPORE POTIOR JURE.
I. Maxim of, see PATENTS,

PRIOR CLAIMS.

I. Meaning of, see CR^ANCES AN-
T^RIEURES.

PRIVILEGE.

I. Fob Costs.

II. Fob Household Neoebsabibs.
III. Fob Life Rent.
IV. Fob Taxes.
V. Op Buildbbs. -

VI. Op Olbbk.
VII. Op Cbown.
VIII. Op dernier equipbub, see AT-

TACHMENT, Consebvatoby, &c.
IX. Op Lessob, see LESSOR AND LES-

SEE.
X. Op Rents.
XI. Of Vendob.
XII. Op Wobkmbn.
XIII. On Movables.
XIV. Ranking OF
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673 PRIVILEGE. PRIVILEGE. 674

L Fob Costs

270. Where a creditor obtains judgment
against a firm, and such judgment is sub-
sequently appealed froai to the Court of
Queen's Bencn, and afterwards to Her Ma-
jesty's Privy Council, such creditor has a
privilege for his costs in the Court of first
instance only, although the judgment of
such Court is confirmed in appeal with coats.
Beaudry v. Dnnlop & Lyman 31 L. C. J.
191, Q.B. 1887.

IL Fob Household Necessaries

271. Le fourniseeur de provisions k un
h6telier n'a pas de privilege

; et, si Tho-
talier vit avec sa famille dans l'h6tel qu'il
exploite, le privilege n'existe que pour la
proportion des provisions qui a servi k le
nourrir, lui et sa famillle. Boss & Blouin
11Q.L.E. 9,8. C.R.I 885.

III. Fob Life Rent.

272. Le droit de la donatrice A sa rente
viagere, participant du privilege de bailleur
de fbnds avec droit risolutoire, est fonde en
6quit6 et en loi, malgr6 I'omission du rcnou-
vellement de I'inscription de la donation,
vis-a.vis d'un creancier posterieur qui a re-
nouvelle I'inscription de son hypothdque,
en 6gard aux circonstances particuliere de
cette cause. Mathieu & Vachon 11 O L
R. 102, Q. B. 1885.

IV. Fob Taxes.

273. Par la sec. 96 de la 37 Vict., Chap. 10
(1874), le privilege accords k la ville pour
les Bommes qui lui sent dues pour taxes et
cotisations ne s'6tend qu'tl lannee courante
lorsque la reclamation est faite, et aux cinq
annees qui precedent imm^diatement celle-
14. The City of Montreal v. Beaudry, 31
L. C.J. 34, Q. B. 1866.

"

V. Op Builders, see BUILDERS.
274. En vertu de I'art. 2013 du Code Ci-

vil, le constructeur qui a observe les forma-
lites requises par cet article n'a de privilege
que sur la plup-vaiue donn^e k I'heritage
par les constructions qu'il y a faites, et qu'il
n'a aucun privilege ou hypotheque sur le
fonds mSme de I'heritage. La Corporation
du S&ninaire de St. Hyacinthed'Yamaska&
La Banque de St. Hyacinthe, M. L. R. 1 O
B. 396, et 29 L. C. J. 261, 1885.

275. L'enregistrement du proces-verbal
par I'art. 2013 C. C. pour la preservation du
dit privilege, ne cree pas sur Timmouble
una hypotheque tacite en favour du cons-
tructeur. lb.

VI. Op Clerk, see CLERK.
276. The word " clerk," in article 2006 of

the Civil Code, includes a commercial tra-
veller whose services were also required in

the store of his employer containing the
goods on which the privilege is claimed.
Harris v. Jlyneman, M. L. R. I S. C. 1 9

1 , 1 885.

277. The privilege of a commercial tra-
veller for Wages, under C. C. 2006, which
was maintained by the Court below (M. L.
R., 1 .S. C. 191) not determined by the Court
oi Appeal, but doubted. Ileyneman &
Harris, M. L. R. 2 Q, B. 466, and 10 L. N.
110,1886.

VIL OpCbown.

278. The privileges of the Crown in the
Province of Quebec are to be governed by
the law of the country as derived fiom
France, and is not affected by English rules.
The Exchange Bank v. Regina, 29 L. C. .1.

1 17, S. C. 1884, and 30 L. C. J. 194, P.C. 1886.

279. In deciding a doubtful question of
law, great weight is to be given to a uniform
previous construction covering a consider-
able period. Ih.

280. The word " comptable " in article
1 994 C. C, does not mean every debtor of
the Crown but only such as receive by virtue
of their office Crown revenues, and are ac-
countable for them. lb.

281

.

The Crown has no privilege over other
creditors except for amounts due by its
" comptables." lb.

282. Where the Civil Code and the Code
of Civil Procedure are in apparent conflict
It IS the duty of the Court to reconcile them,
by the modification, according to circum-
stances, of one or the other: The Code of
Civil Procedure in a part providing for the
distribution of moneys levied would not be
presumed to have intended to create a pri-
vilege inconsistent with article 1994 of the
Civil Code, especially when, by a Statute
passed by the same Legislature almost at
the same time, such privilege was abolished
in Ontario, lb.

IX. Of Dernier Equipeur.

283. Le vendeur, non paye, de materiaux
employes dans la construction d'un vaisseau
a, sous I'aiticle 2383 C. C, un privilege sur
le vaisseau qui n'a pas encore fait de voyage,
pour etre paye du prix de ses materiaux.
BrUU & Prevost, 18 E. L. 634, Q. B. 1890.

284. Et la vente du vaisseau n'enleve pas
au vendeur des materiaux le droit d'exercer
son privilege, lorsque ce vaisseau reste en
possession du vendeur qui continue k le
batir, et le droit du fournisseur des ma-
teriaux vaudrait meme contre Tacqu^reur
puisque ce serait lui qui en profiterait. lb.

285. La vente d'un vaisseau, par acte de-
vant notairP: nonienre"'stre. lorsou'p.Un ri'a=*.

pas Buivie de possession r^elle, n'equivaut
pas au titre mentionne dans I'article 2360
C. C„ ni k I'hypotheque mentionn^e au cha-
pitre 3 du titre 2o du livre 4o du Code Civil.
Jb.
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286. Le foumisgeur des matfriaux a droit
a la saiiiic conservatoire [ ourretcnir le buti-
ment, ot assurer, par Id. I'efficBcit* de son
priviMge <^u'il perdrait di^s le premier voya-
ge du vaisseau, s'il le laissait partir, et
fui refuHor la facultd d'exercer oette saisie,
6qmyau,irait a dire que la disposition de
1 article 2383 n'est qu'un recours illusoire.
lo.

a^ ^^ Lessor, aee LESSOR AND LES-SEE, AND Q. 49-60 Vic. Cap. 12, Sec. 2.

XI. 0FRENT8(V)N8TITDTEDnYCHOWN.

287. Lea tltres orlginalres de concession
par la Couroiine ne sont pas soiimia aux
tormalites de I'enregistrement et les arr6ra-
ges des rentes constitutes crfiees par cos
tltres, qui ne sont pas presents, sont tous
dus par privilege au meme rang, nonobstant

.loles 2086 et 2125 C. C. Corporation, „ ~—.""IT" '"' "'"" vy vy. lyurvoraiton
^^««rf6«c & Ferland, 14 Q. L. R. 271, S. C

PROCEDURE. 67f,

du Banc de la Reine et le Conseil Privfi.n'est
privil^gie aur les biens personnels d'un des
societaii.M, A rencontre du locateur, pour
les frais de Taction iiu^nie contestfie en Cour
Superieure, inais il n est pan privil*gi6 pour
les fraia d'appol A la Cour du Banc do la
Relne ou au Conseil Priv6. Bemdry v. Dun-
lop, \b W. h. m

, CI. K \m

.

293. Les frais de syndicat et de faillito ne
[
peuvent Ifgalement iM.re colloquys par pre-
ference i In cr6ance du locateur. DeBelle-
femlle \ Deamarteau, 31 L. C. J. 301, Q. B.
1887.

P141VJLEGED COMMUNICA-
TIONS.

L WHAT ABE, see EVIDENCE, LIBEL.

XII. Of V^endob.

288. Le privilege que peut avoir le ven-
deur d'un meuble, pour son prix, nes'etend
pas sur lo produit cfe la vente de I'immeu.We auquel il a 6te incorpore, et avec lequelU a 6t6 saisi et vendu comme en faisant
partie. Et le privilege du vendeur d'un
meuble non pay6 n'est que pour le prix etne 8 6tend pas aux frais de poursuite ou

?fi R^ T "^oTTT,. ,-«»'«"^<«« & Sharpies,

li'l'mi '^* ^'^ ^- ^- ^^^^'

PRIVITY OF CONTRACT - .See

ACTION, Lien de deoit, CON-
TRACTS, Nature of.

289. Le privilege du vendeur d'etre pav6
avant tout autre crlancier & I'exception du
locateur et du gagiste, sur le prrduit de la
vente do la chose vendue par lui, lorsqu'elle
est encore dans les mSmes conditions etqu il n'est plus dans les d61ais pour la re-
vendiquer, peut s'exercer mSme aprds les
quinze jours qui suivent la vente, dans un
cas de faillite. Lallemand & Stevenson, cfc
Smith et al., M. L. R. 5 S. C. 106, 1889.

XIII. Op Wobkman.m Le conducteur (foreman) d'une ma-
nufacture de chaussures n'a pas, pour son
salaire, de preference sur le produit de la
vente de la manufacture. Rochon v. Che-

:??i.l.!'?3Tfe''''
''• '• ^' ''• ""• ''''

PROBABLE CAUSE.
I. Fob Abbest, aee DAMAGES.

PROCEDURE.

XIV. On Movables.

291. Le privildge sur les meubles ne porte
paa sur les meubles immobilises par desti-

9 L.'n. ?3Vs"cri°'i88tf"
'^ ^'^'"^^^^'•'

XV. Ranking op

292. tin cr6ancier qui obtient jugement
contre une society, et dont le jugement est
ensuite confirm^, avec depens, par la Cour

I. Addbess of Weit.
II. Against Absentee, see LEGACY.
III. Altbbation of Recobd.
IV. Amendment.
V. Appeabance.
VI. Abticulation op Facts.
VII. Bill of Pabticulabs.
VIII. By One op Sevebal Defen-

dants.
IX. Communication op Papebs.
X. Conge de faut.
XI. Contestation op Declabation

op Tiebs-Saisi, see ATTACHMENT.
XII. Death of One op the Pabties.
XIII. Declabation.
XIV. Delays in
XV. Descbiption op Pabties.
XVI. D^sisTEMENT, see EXECUTION

Judgments, &c.
'

XVII. Discontinuance.
XVIII. Enquete.
XIX. Entby in Plumitip.
XX. Ebasubes and Mabginal Notes.WT r^.^„„ _x-^li. j'<AT-=.i-xiur< LrffiULIKATOIBE.
XXII. Exception Dilatoibe.
XXIII. Exception Pbeliminaby.
XXIV. Exception to the Form.
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iseil Priv6,n'eBt
)nnel8 d'un des
locateur, pour
itegt^e en Cour
privil*gi6 pour
II fiiiiic do la

tatidry V. Dun-

t de faillito ne
jqu^s par pr6-
eur. DeRelU-
O.J. 30I,Q. B.

[UNICA-

NOE, LIBEL.

ACT — .See

>IT, CON-
3 OF.

[J8E.

.GES.

le LEGACY.
ID.

:ts.

s.

AL DbFEN-

APERS.

ICLARATION
IMENT.
3 Parties.

lES.

ECUTION,

rAL Notes.
OIRE.

RE.

INARY.

Form.

XXV. Exhibits, aee BILLS, &c.

XXVI. EXPARTR.
XXVII. FAIT.S ET Articles, «ee OHI-

MINAL LAW Pkrjury.
XXVIII. Filing of Papers.

XXIX. Formalities.
XXX. Incidental Demand.
XXXI. In Forma Pauperis.

XXXII. Initials of Clerk.
XXXIII. Inscription.

XXXIV. In Summary Cases.

XXXV. Interrogatories.
XXXVI. Joining Parties not en

CAUSE.
XXXVII. Jurisdiction after Re-

traxit.

xxxviii. misb bn cause.

XXXIX. Motions.

XL. Non Joinder of Parties.

XLI. Power op Oou ut over Record
SENT to Another District.

XLII. Reopening Enquetk.
XLIII. Reprise d'instancb.

XLIV. Retraxit.
XLV. Return.
XLVI. Service.
XLVII. Stamp Duties.

XLVIII. Stenographers' Notes.

XLIX. Suspension op

I. Address of Writ.

294. In the Circuit Court, the writ address-

ed to the Defendant and not to the sheriff

or baiUff, is nevertheless good as being
sanctioned by the form given in the Code
of Civil Proceduie. Paradis & Poirier, 11

Q, L. R. 82, S. C. R. 1885.

II. Against Absentee, aee LEGACY,
Forfeiture op

III. Alteration of Record.

295. Apr^s I'emanation du brefde somma
tion, le jour du retour ne pfut etre change
par le greffler ; et, si tel changement a lieu,

le bref sera d^clarfe nul et Taction renvoyee
Bur exception a la forme et inscription en
faux avec d6pens. Duchesne v. Lapointe,
10 L. N. 338, C. C. 1884.

296. Apres I'emanation du bref et avant,

le jour de l'entr6e, le demandeur a fait

changer la date du rapport par le greffler de
la Cour. Le d§fendeur a plaidS a la forme
que ce changement rendait le bref nul.-.7«,9^
que le bref 6tant 6man6 et revgtu de tim-

bres, aucune alteration ne pent y 6tre faite,

et action renvoy^e. Lapointe & Dorion, ll

Q. L. R. 320, C. C. 1885.

2y7. Le d6fendeur plaide, par exception
k la forme, que, apres I'emanation du bref,

maiu avant le service de Taction, le jour

fixe pour I'entr^e de Taction a 6t4 change

sur le bref par le protonotairo. [I prfitend

que le bref 6tant une fnis sorti de* mainn du
protonotaire, peraonne ne pent y fairo au-

oun changement : paH mftiiio le protono-

tairo : il oito i\ lappiii do hp.s pretentions

plimieuni jiigements ron<liis danace sens, et

ll demande le renvoi do Taction. La cour

renvoie Texception A la f'ornio avoo d^pens.

iSi le defendeur n'est pas 116 par le bref

avant le service, il no pom " plain Ire dos

changemonts (lu'on y a fiu alors ((u'll n'y

6tait pas intfrons^. Le codo ilonno Texcep-

tion A la forme poui' remfedier aux dfefauts

de Taction, mais il faut f)rendre Taction

telle que 8ervi(!, parce qu'alors elle a force

do contrat entre lea parties. Et le protono-

taire a bien le droit, du conRentement <l6

la partie qui Ta demands, de changer lo

bref avant le service do Taction. Fradette

V. Fortier, 11 L. N. 329, S.C. 1888.

298. La partie dans une cause qui, sans

avis ot hors la connaissance de son adver-

saire, iippoae des timbres a un billet pro-

missoire qui etait nul pour (16faut do tim-

bres, commet une fraude au prejudice de
son adversaire et donne lieu k la requfite

civile. Oilman v. Exchange Bank of Cana-

da, 19 R. L. 198, Q. B. 1887.

IV. Amendment.

299. La Cour peut, de son propro uiouve-

ment, ordonner de corriger, instanter, en ren-

dant iugement, une erreur oontenuedansla
declaiation du demandeur, quant A la date
de la pi#ce qui fait la base de Taction. The
Sun Life Ins. Co. of Montreal v. Gareau,
19 R. L 602, S. C. 1887.

300. Dans les causes on Cour de Circuit

non appelabiC'", il n'e.-t pas nScessaire de
faire signifier copie du bref tel qu'amendS.
Mais en Cour Si perieure, telle signification

ost requise. Savard v. Les Commissairea
d'Ecole de la Malbaie, 10 L. N. 194, C. C.

1881.

301. Lorsqu'un tribunal accorde une de-

mande d'amendement important, il doit

toujours donner a Tautre partie la faculte

d'y repondrc, et dans lo cas oil un amende-
ment n'est peiniis que par le jupement final

cejugpment pour la raison susdite est erro-

n6 et peut etre cassfi en revision. Paut6 ia-

qual. v. Smical, M. L. R. 1 S. C. 465, et 8

L. N. 348, S, C. R. 1884.

302. The Plaintiflfs sued Defendant, and
his wife, as communs en biens, trading toge-

ther and joint and several makers of the
promissory note declared on. The loinale

Defendant pleaded that she signed the note
as garant for her husband, and was not
liable. The case was inscribed tor hearing

at enqvSte and merits for 1st December,
1885, when the femaln Defendant (7th

December)presented a motion setting forth

that by a judgment ot the ,sup<iior Court of

22nd April, 1885, separation of property

had been granted her from her husband
;

on the 18th November, 1885, she had re-

38
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i»i'» r
,",l,"''e"™' "«lrer,u„ci.tion could

Court gave judsmont grantinj^ feZle 1

.J^^"j u.
i*^a'nt'ft'« motion for leave to

mtae «,.„, le j„fZ r«u, S raCir

307. Le demandeur, dans nn «,.«„'

-SAji^^jw^r Co., 15 R. L. 234, Q^ B. 188?;

V. Al'l'KABANCE.

308. L'article 999 C. P. C ii'fiv;„« ..
peine de nullite, qu'un jour so"t'S Zl' ll£"/'"" P^'-lejuge, pour la comparutiond un defendeur, dans les procedure n^int^esenvertu des articles 997 et 998 etT"d61ai auquel le defendeur a droit «„r
assignation, en vertu de« H,>. „'i!."I "°?

RROOEDTTRE. cm
I

309. Un d6fendour oit mal fond* A an

Sn"t^?'T' '"'«"'""'^ ''''"'' '^'"'nation

310. Une comparution dont le deman-deur n'a pas re^u copio ou qui ne lul « pi6^6.,gn,(,ee est irr<iguli,^ro :\t ii Be a p^ormia au demandeur .ur mot on do pi4*Xr
f^'tfu'^'

"""obstant lapro<l„otion'une

I

^emWablo comparution. ':r./p. v. OrlZ"m.h Iv. 1 «. C. 230, ,,t 8 L. N. 134, 1885.

VI. Articulation of Facts.

de aits aprfis le^tpiration Ues diLirflxL

rZ JTff '"f-'"°
"P'^' I'inscrintlon au m6nt^, cetto partie ne stra tenu de paver mmles fram causes parson d^faut de^SuTreen emps utile les dites r6ponses et ?!partie adverse ne pourra mettre dl' pA^a

B'on":nrte'"^^''^ f'^
"^

re'om.rei
te°r rrpt'uvT^i et a"^de^°„rveru'r-

^^onireal,^. L. E. 3 8. C. l31e"lSt^:

315. Des articulations de faits en tnrr«»=
g^neraux com,i.e lessuivant : « N^es^K
tY„n r«

to^tes les allegations del d6clamtion du demandeur sontvraies? N-esWIn-.

des'dr T'' ^'' '''legations ,u plat o?e^des d6fendeurs sont fausses? " sont illSe'et peuvent Stre rejotfios sur motion r!.^ !
y.Larose, M. L R^3 S. dlj^tToVAf/,

VII. Bills op Pabticulabs.

ca2s^;p?r*"JnXv:rSra&rtr''^^«

& Phelps, M. L. It ii o mi A'V'"''
226, 1885. • ^^^> *°^ 8 L. N.

317. Dans une action de cette nature 1«

dette ?r' "^ P^^-'^'^' Pe»t Ob en rae ja oour la nommation H'un «.. -i- -j -

sieurs uieuecins pour coostater
"

i; gravitS
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.118. Dans uno action on «6parHtion de
corps pour Cannes d'ailultiVoi, la d^lViido-
resso acou»6e <le oe d61it peut obtenir, par
motion, ijuo le deniandeur lui fHSHe con-
naltro leu endroits, Ioh i-irconHtancos doH
adultdres, et les noma de ceux qui les au-
raient oommis avec oUe. Lapterre v. (,'ian-

Srer, M. L. U. 6 S. C. 164, 1889.

By onk op Skvekai, Dkkkn-vnr.
I)A NTH.

31 y. One of aeveral partners sued as a
partnership may in \\\n own name plead *'..

insufflcienoy oftheoervioe. National '.and-

& Beckett, 13 R. L. 435, H. 0. 1885.

IX. Communication op Depobi iot
OF Advkrhk Party.

320. Cost le droit du dfefondeur de pr^'
dre, au greft'e, communication des deposi-
tions (les temoins du p6titionnaire, aussitOt
quo les notes du st^nographe [xnivent (Hre
transcrites. Renoil & Borkeleau, 16 U. L.

567, S.C. 1888.

X. (10N06 D^^PAUT.

321. I>a motion pour cong6-d6faut peut
6tre faite le premier jour juridique qui suit
le jour du rapport do Taction. Ouirin v.
Bouchard, 10 L. N. 249, C. 0. 1881.

322. Une motion pour cong6-d6faut d'un
bref de saisie-arrfit aprSs jngemont, quand
le bref n'est pas rapporte au jour du rap-
port, sera accordee avec d6pons. Perrault
& DroUt, 10 L. N. 250, C. C. 1881.

323. Le demandeur ne peut plus rappor-
ter son action apres le jour fixe ; et lo d^fon
deur qui depose sa copio d'action pour ohto-
nircongedetimt, aura droits ce congo-defaut,
bien que le demandeur declare etro prSt a
proc6der sur cotte copie. Gadourii v. Ba
zinet, 10 L. N. 178, S. G. 1884.

324. La motion pour conge-defaut peut
«itre faite le premier jour juridique ^lui suit
le jour du rapport de Taction. Gndrin v.
Bouchard, 13 Q. L. R. 222, C. C. 1S86.

XII. Death of One of tue Parties.

325. Le procureur qui annonce le change-
ment d'etat de sa partio, n'est pas tenu d'en
produire la preuve, mais seulement de si-

gnifier k Tautre un avis do ce changemont.
Charron & Rondeau, 9 L. N. 19, S. C. 1884.

XIII. Declaration.

326. La declaration, dans une cause, avant
son rapport en Cour, ne forme pas partie des
archives de la Cour, et, consequemment,
n'est pas ouverte au public. Archambault
& Tja (Jit ds T4l4('r!i'^kf. dv. .Vor.-?- /I !-;=-' ,-?

,

Canada, ISR. L.Tsl^Q. B. 1886.
'"''"

XIV. Delays in

327. P.ien que le dernier des huit jours re-

quit par I'artiole 572, C. P.O., pour la pu.
blioation dos ivis da vente, soit un diuianche
ou un jour f*Ti6, ce jour est nompt/> comme
un jour juriil luo. Denia v. Denis, 8. L. N.
82, C. C. 188,i.

328. I,'article 116 du Code d.« I'roci'-.lure
Civile qui present que la re()uete en nullity
de decrot de la part du saisi, doit iHre pre
8oiit6e dans les mPmes d^'lais que oeux
prescrits pour Tanpel du jugement de la
Cour Sup^rieure, s'anplique egiilement k
une domande d'amonderaent de In rfequfito

nullit6<le d^cret dejil presentee, lequel
j

mv -» idemunt ne peut fltro {)ermi8 apros lea
au^soi -. d6lttis. Bolduc v. Lefuntun, M, L. R.

j4 3. (. 52, 1888.

:
32t>. The rittintift' sued for damages on

i
IVCC0-. ..t of libellous allegations contained in
.' piea hied bv the present Defendant, in a
case m which the Grand Trunk Railway
Company was II antilF. The latter acMon
was taken by the G. T. Railway Coiununv tocompel the present Defendant to carry out
a promise of sale of certain property requir-
ed by the Company for their line. Tho De-
endant, 111 his plea to thin action, alleged
that ho had been induced to sign this pro-
mise of sal<> by fraudulent ropresontationa
on the part of the present Plaintiff. The
Plamtill sued for dainasos on account of
these allegations. After the return of tho
action, the Defendant moved that tho delay
for pl.Miding bo extended till throe days
after the final judf^ment in the case of the
O. T. Ry. Co. V. Dicary. The grounds
alleged in support of the motion were that
the hnal judgment in question would intome degree, decide the fate of the present
case; the enquHe in the two casos was
Identical; it was .v-ii.^sstn incur tho ex-
pense of a second enquile on the same facts •

and that it would be to the advantage of
both parties to have the case remain in
statu quo till tho said final judgment. The
Defendant cited the case of Mainville v
Young, 5 L. N. 378. The Court declared
the motion prematuro, and rejected it with

Im' "
^' ^^'""''^' ^^ ^' ^' 43,s.c.

XV. Description OF Parties.

330. Une corporation munioipale ne peut
ester en jugement que sous le nom que lui
donne la loi. Et poursuivre sous un autrenom e_^t une nullite absolue fondle sur Tin-
teret public, auquol les parties ne peuvent
porter attemte, en renongant a la proposer.La Corporation de Ste-Margier'Ue & Miqne-
ron, 29 L. C. J. 227, Mag. cl 8 75.

^

331. Une telle action doit etre deboutge,mdme sans plaidoyer a la forme, mais sans
trais, la Cour no pouvaifc en .accor.-Jnr .---
contre la partie 'succombant'o qui, ' dans
Tespdce, n'existe pas. lb.

332. Le demandeur poursuivait pour p6-
nalite, et se denommait " Georges." Le dd-
fendeur plaida a la forme, que les prenoma
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du demandour Staient " Georges F^Iix "
Ledemandeur repondit specialement qu'il
etait generalement connu sous le prenom
de •• Gorges." A la preuve, il fut conaiaie
qu en ettet le demarideur ne portait genera-
lement que le prenom "Georges," bien qu'il
se fut denomme " Georges Felix " dans son

ToTN%rtS']sft"''''' ' ^"'"*"'*^'

333. Le nom legal de la corporation muni-
cipaJe de la paroisse de Ste Cun^gondo est

:

La, Corpr.ration du Village de Ste Cune-
gonde, et une action intent^e centre cette
corporation, sous le nom de la municipalite
du village de Ste Cunegonde, sera renvovee
sur exception a la forme, Lajeunesse v.

jf
vtlU de St Henri, 16 R. L. 90, S. C. R.

*• ^"^t" 7^ ™'snomer is ground for an excep-
tion d laforme, and cannot form the subject
ot a plea to the merits, more {.articularly
where the ei*-or complained of is trivial and
unimportant, e. g., the description of the
Defendant as " La Corporation des Commis-
sau-es d'Ecoled'Hochelaga" instead of '' Les
Commissaire8d'ecoled'Hochelaga."i6sCom-
mwaires dicoU d'Eochelaya & Montreal

335. Where the publisher of a libe) wassummoned by a wrong name, and he an-peared m that name, and, without disclos-
ing his correct name, pleaded not guilty,

f"'LP'"lP."*.*» ^?«"« ™ly the fact of pub-'
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lication and the innu
diet rendered again
could not be set asidf
was founded upon (

done by another p*k
and Publishing Co.

,

M. L. R. 4 Q. B. 22.5 ^
,
336. The judges ^

sitting in Review,
the final judgm snf
insert the corre

loes, and the ver-
'iin by the jury
he ground that it

ace of what was
. Mail Printing
ada Shipping Co.,

^he Superior Court
J right in granting, at

.e Plaintiff's motion to
-.me. lb.

337, La mention de la qualite du defen-deurnest pas necessaire dans le brefd'as-
signation

;
et I'exception a la foime du d6-

tendeur a raison du defaut de mention de
sa quahte dans le bref, doit etre renvoyee_
malgre la decision de I'hon.juge Meredith,
rapportee dans le Q. L. R., vol. VL p. I9f>
Poutre v. Brusseati, 15 R. L. 289, f O; 188L

rl«^?rr7^'*ff'^^ ^ **" '''• " '^^ I'ordonnance"
de 1667 est tacitement abroge par Tart. 49au ^. r. Li. 10.

vit donnfi plus-eurs mois auparavant, cons-
tate comme etant son domicile, oelui indi-
que dans le bref d'assignation. Bradshaw
V. Keir, 19 R. L. 168, S. C. R. 1890.

340. Une partie ne pent retirer, sans Je
consentement de la partie adverse, un d6-
sistement, produit par elle. Lespirance &
LespA-ance, 15 R. L. 413, Q. B. 1885.

341. Lorsqu'un demandeur intente une
action centre deux personnes faisant affaires
en soci6te, et ensuite se desiste de son ac-
tion et declare ne la poursuivre que contre
1 un d'eux personnellement, le defendeur
poiirra sur motion obtenir la permission de
plaider dt novo, et I'instance sera suspendue
jusqu'd ce que le demandeur ait paye les
frais taxes sur le d#sisteraent. lb, MLR
1 S. C. 192, et 8 L, N. 101, 1885.

'
'

342. Un defendeur pour prendre avan-
tage d'un d^sistement de Taction sign6 par
le demandeur, ne peut obtenir de la Cour
la permission de plaider de nouveau, mais
doit simplement produiie le d^sistement
dans la cause, lequ.el aura ainsi tout I'effet
qu'il peut avoir. Brunei v. Brunei, M. L. R.
3 S. C. 216, and 10 L. N. 391, 1887.

343. Un desistement non signifie k la
partie adverse conformement k Particle 451
C. P. C. est sans effet vis-a-vis cette par-
tie, et sur une nouvelle action, pour ce
montant, 1« plaidoyer de litispendance fait
par le defendeur sera maintenu. Oilman
v. Exchange Bank, 16 R. L. 663, Q. B. 1888.

344. A disistement in which no offer is
made to p^iy costs is of no effect and Plain-
tiff's desistement from a portion of his ae-
mande cannot deprive Defendant of his
acquired right to a trial by jury. Molleur
& Dougall, 33 L. C..L 105, Q. B. 1889.

345. The filing bf a Plaintiff of a. retraxit
ot his action, duly served on the Defendant
operates discontinuance of the suit, and it
IS not necess-ary that a judgment should bo
rendered thereon Regina & Atkinson, 15
Q. L. R, ; 1, S. C. 1889.

'

XVni. Enqu^te.

346. An inscription upon the roll des en-
quStes, for enquSte, without the consent of
the opposite party, is regular. Normor v

R. 2 Q. B. 110, and 9 L. N.

339. Une pourauite, dans iaquelle le bref
dassignution constate e.ronement le lieudu domicile du dema.ideur, sera renvovt-
sur exception a la forme, s'H est etabli que
lors del emanation du bre. .e demandeur

| wit^ egard toavait abandunne le domicile indique, meme enqumComtSI 1:, preuve ne constate pas quel' est 1J nvlfittl:""!* .>.„.,.-:..._._ ,., : ;-

-

s;;;da^T:t^:erqS['i^E^i^ir^"^

Farquhar, M. L.
146, 1885.

347. An objection raised at enqu&te was
overruled. The Defendant asks to have that
ruling revised. The reasons given in sup.
port of the application are not sufficient in
law. But there is a more important point
than that. I have consulted some of my
brother judges, and will tako this occasion
to state the rule to which I shall adhere
witl egard to appeals to this Court from the""""""

'I'o my mind it is exactly
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do not arise the 'illustmtion L irr^LnT fJ^^^^ procedure ne sont
The rule, however, Xcrr JoSe ^ ^f^ «"V''' f"""""^ '

°''*^'^ «' '"^"te de leur
follow in this; Wher^ ^Section has L^n P'°^^^'?.•;'^''*"]^P'"*°''^«"nerdecolTiger
mac]eftt.«„m,^/. ;*-.u„ ".°l'^V'°"^*'P«en le plumitif et dVntrer telles procMuros

-- ... ....„
. ,, „cic ail uujeciion nas been

madeaten3«g/eif the judge has permittedthe answer to be taken down I shall not
interfere with the ruling. It is then a mLtte

BuSw« ^^
•«">«1'.«'^ ^' the final hearing.But where the question is excluded by thejudge at enguSte, it is then a proper case forappea to the judge in the Practice Court'The other judges to whom I have spoken,have decided to follow this course Theanswer in the present instance was tikendown, therefore I will not, sitting here fn

RniT ""t^^
"'« ruling at enguSte. La

f r28, S"a?""" " ^^«'*-«'^-'- 8

348. In an action on a promissory note
for value received, the Court of Appeal wiUnot be disposed, unless for some substantial
reason, to send the case back to enguSte.And 80 where the Defendant was in defaul

hJJIT'^' '"^i^T^^y'
"ft"'- ^^^ «ase hadbeen taken en dmUri, wished to examinesome witnesses and the Court below reject-ed the application, the Court of Appeal r...fused to send the case back, on the^ground

that the Defendant had not shown any sub

M. L. R. 2 Q.B. 471, and 10 L. N. 110, 1886

rsl^A- ^'^f-
*"."' J^'^g^ exercised a pro-per discretion in permitting the stenogra-pher to append his oeriificate to depositions

transcribed from short hand notTShhad been filed without being certified coi^

247'"l8l?.^"''"*"
^ ^P'^^'^r-X L. R. 3 S C.

350. Depositions which* have not beenread over to the witnesses deposing, are notlegal evidence
; but where the record doesnot show whether the depositions were orwere not read o.er to the witnesses by the

officefoTSr*'''.P''''""P"°'' •« that the

dSvW K T^ properly performed the

^H^^w k'^*'^"*,*'"
^''"' 'he principle ap-

plicable being, " omnia prcesumunUir rite et

Hum" n!^'''
*'"''' P'"^'''"- i^ contra.

351. Le st^nographe etant un officier dela cour, ,1 n'est pas nece.saire qu'il sStasserment^ chaque fois qu il agit, ni danschaque cause oii 11 agit , le sermen Sdoit preter en entrant en fonotions suffiLandry & Choquette, 15 Q. L. R. 193, 8. C

352. Les irregular! tes dans la production

de ld"'\f' P-'-^'^d^re et dans 1^ conduce

aurnHf, «'.""" f«"^«r'e« par I'audition

"n'plamd'rl'^ft"'" ''"'^P"^^* «"'- -"«

XIX. Entby ok, m Plumitif.

nlnmiVif ^
^^^^'' '^°'' '^'"^ les entries auplumitif des pieces qui lui sont remi,espour

.- ^..M.u.„i. CL ufiiuer leues procedures
suivant I'ordreetladate de leur production

B Isss"""
^' ^''^'^''"'"' 15 R. L. 4I.S, Q."

XX. Erasures and Marginal Notes.
354. Le d6fa.it, dans u- a declaration oudans un bref, de comptei os mots ray^s etd en faire mention au has de ces proceduresn est pas une cause de nuUite. Nor7nan-

din & Berthiaume, 15 R. L. ], Q. B. 1887

XXI. Exception DiicLiNAToiRE.
t

nif i»
^^"' qui P«"' it un d6fendeur r^si-dant dans un district autre que celui oft'action est intentee, est tenue sur excep-tmn deolinatoire, de prouver que le d3d action a pr.s naissance dans ce district

f^Cready & PrSfontaine, 18 R. L. 118, C C

nii^'^Yl''^?"'*®'?'' P«"t' ^""8 son plai-doyer d^clinatoire, invoquer la nullite d'une

v^oTn?*'"^ *^n^
""'*'«"' * "«« succession

vacant- et all§guer que telle nomination

^ln/1 '^
V." ""T

de distraire frauduleusement le defendeur de ses iuges naturels

faht^Zf'^
defendeur ne soft tenu au prga-abledefaire casser la sentence nommant

tel curateur. Robillard v. La Bcmaul
Jacques.Cartier, 32 L. C. J. 231, Q. B X.

357. Lorsqu'il y a plusieurs dfifendeura4une demande, elle pent Stre porKu
domicile de I'un d'eux, pourvu que oette
action ne soit pas feinte et intenV dansaseulevue de distraire les veritables par-ties de leurs juges naturels. lb.

358. C'est au demandeur, qui poursuitdevant le tribunal du lieu oii il prfitend queson droit a pris naissance, k prouver, luruno exception dechnatoire, qu'en eflfet, sondroit d action a pris naissance dans les li-mites de la juridiction du tribunal oii il

aTm ^^'''''^- ^iiroy, 19 R. i,80,s!

XXII. Exception dilatoibe.

359. Trustees for the erection of a churchsuing under the provisions of the C. S. L C
fmnt I'J^'iu''^

^*'""' °f »" assessmentimposed by them, may be stayed in their

?Zi^ '*j'**°f^u^**'^P"°»' "»"1 they shallhave rendered the account provided for by
section 33 of the Act ; and whore Plaintiff/
instead of proceeding with a dilatory ex-
ception, require a plea to the merits, andcompel the Defendant to nrnnA«,i t^ Z^^r
and hearing, at the same time, upon 'both
issues, they will be condemned to payThS
costs of both issues. Trustees of St. Dav^
C C rSSe""^*

^' "^"^"*"*' '2 Q.L. R. 102,
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360. Lorsqu'une exception dilatoire est
produite dans une cause, et qu'aucun nlai-
doyer au merite n'est demande par le de-
mandeur, et qu'il n'y a pas, non plus, d'ins-
cription sur la cause au merite, il doit,
d'abord, Streadjuge s.^r rexceptioii dilatoire,
et un jugement rendu sur le merite de telle
cause, en mSme temps que sur I'exception
dilatoire, sera renverse. Danjou v. Thiber-
ge, 14 K. L. 564, Q. B. 1886.

361. Un defendeur qui veut excercer un
recours en girantie, a le droit de demander,
par exception dilatoire, que les procedures
sur I'action intentee contre lui soient sus-
pendues jusqu'a ce qu'il ait mis son garant
en cause, et que celui-ci soit forclos ou tenu
de plaider k Taction en garantie. Ross &
National Bank, 13 R. L. 701, Q. B. 1884.

362. L'exception de discussion est une
exception dilatoire, qui doit etre projuite
dans les quatre jours du rappport de Tac-
tion, et indiquer les biens qui doivent etre
discut6s, et Stre accompagnee d'une somme
suflBsante pour parvenir a cette discussion.
La Banque B'Epargne de Montreal &
Otdd^s, '9 R. L. 687, S. C. 1890.

XXIII. Exceptions Preliminary.

363. Le dep6t a etre fait .avec une excep-
tion preliminaire doit Tetre en merae temps
qu'est produite au greffe la dite exception.
Mercier v. C. P. R. R. Co. 8 L. N. 61, C. C.
1885.

'

XXIV. Exception to the B'orm.

364. L'art. 119, C. P. C, ne s'applique
qu'aux nullites relatives et non aux nullites
absoluen, et partant, le defaut de plai-
der dans les delais qu'nne corporation do-
manderesse ne poursuit pas sous le nom
que lui donne la loi, ne couvre pas cette
nullity. La Corporation de Ste-Marguerite
& Migneron, 29 L. C. J. 227, Mag. Ct. 1875.

365. Quanl un Bref de Sommation ad
Respondendum est rapportable le 15 onto-

1

bre, et que la copie signifiee au dehr teur
est rapportable le I er octobre, cette inl'or-

malite ne doit pas ^tre invoquee par motion
pour conggdefaut k cette dernieredato, qui
sera renvoy6e avec depens, mais par excep-
tion a la forme lors du rapport de Taction
le 15 octobre. Collard v. Laioie, 10 L. N.
230,8. C. 1881.

366. Lorsque le defendeur a plaide une
exception a la fomio, puis une defense en
droit, le demandeur ne pent inscrire en
droit avant que lexcoption a la forme ait
§t6 jugee. Lachamhre & Normandin, M. L.
R. 1 S. C. 241, et 8 L, N. 186, 1885.

367. Where before the exception to' the
form has been disposed of, the parties by

\

consent have proceeded to the merits, tUe
• "••"!•( in t„iismissing the aetiou upon the ex i

caption will order each party to bear his own
|

costs of the contestation on the merits, i

Gadoua & Tassg, 8 L. N. 385, S. C. 1885. I

368. Lorsqu'une exception 4 la forme con-
tient des all^gatioas de faits, elle devra etre
inscrite a Tenqupte, et une inscription pour
audition au merite seulement, sur la dite
exception a la forme, sera renvoyee sur mo-
tion, avec depens. F%aton & Creiqhton, 13
R. L. 478, S. C. 1885. ^

'

369. Une exception a la forme est mal
fond6e, ^tant basee sur ce que le bref assigne
les d^fondeurs a comparaitre devant tout
juge en chambre, tandis que Tordonnance
souncrite ou Vis de la requete est a TeflFet
que les de.'eiid'>urs comparaissent devant le
juge meme qui a rendu Tordonnance. Central
Vermont Ry. & Corporation of Town of St.
Johns, 13 R. L. 343, S. C. 1885.

370. Le bref de sommation etait rapporta-
'i'e le 15 octobre, et la copie signifiee au de-
fendeur donnait comme jour du retour du
le ler octobre

—

Juge, que cette informality
doit etre invoquee par exception a la forme,
.ors du rapport du bref, et non pas par mo-
tion pour conge-defaut faite a la date donnee
dans la copie. Collard v. Tjajoie, 13 O. L
R. 222, S. C. 1886.

371. The delay prescribed for the the fil-

ing of an exception to the form, founded
on the falsity of the bailiffs return of ser-
vice, does not apply to the motion for leave
to contest the return without an improba-
tion. Allan & Arcand, 11 Q, L. R. 81. S C
1885.

'

372. Dans son rapport de signification,
Thuissier exploitant declarait avoir signifie
la requgte en nullite de decret k Tadjndi-
cataire,bien qu'il n'eutjamais fait telle signi-
fication. L'adjudieataire voyant son excep-
tion a la forme rejetee pour les laiijons ci-
dossus, demanda par requfite, permission
de s'inscrire en faux contre Texploit. Re-
quete en faux renvoyee avec depcns', parce
que Tadjudicatairo ayant comparu, ne se
trouvait plus dans Ips delais jiour in\'oquer
Tirregularite de Tassignation, f,on e ,^ception
a la forme ayant ^te deboutee. Bun *
Leslie, 10 L. N. 355, S. C. 1886.

373. Un defendeur residant dans un dis-
trict autie que celui d'oii le bref d'assigna-
tion 6mane et qui est mentionne dans ce
bref comme defendeur, peut, par une ex-
ception a la forme, faire declarer qu'il n'a
pas ete assign^ en vertu de ce bref qui n'6-
tait adresse qu'aux huissiers du district d'oi'i

il avait eraane, et faire renvoyer I'action du
demandeur quant a lui, et le demandeur
ne peut se soustraire aux conseciuences
de cette exception a la forme, en produi-
sant, apres le jour du rapport et avec la
permission de la Cour, le bref en vertu du-
quel ce defendeur a ete assigne, avec le
rapport constatant Tassignation, lequel bref,
par inadvertanoe, n'avait pas et6 rapporte
le jour di rapport. Oilmour v. Hall, 14 R.
'/i OO'J, )JT. \^-, .lOOU,

374. Une exception & la forme alI6guant
que le prenom du defendeur poursuivi sur
compte n'est pas mentionng dans le bref,
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mais seuktnent «on initiale, no sera oas ro

tion nr.'lique pas )e veritable pr^nom dn

sous racte des LZt:J.\?jZ.t'rTZ'
leve des questions et fait voir Jn riiw' i-

ayant toujours juridi'ct'ion, 1. d fendeur doit

V. jroriier, M. h. R. 3 S. C. 453, J 887

prSend'oul^ill^n-^
compngnie defenderessepreiena qu eile n est pas ass gnee son* «««ventable nam, elle doit, invoquer ce moven

des^Maito^rs de Montrm, 15 Rll.fge Q

S

le?L^;vSdelwl!!'°"K'^'^^''"'^^''^*''"^"Jantle renvoi de l action, basee sur le fait quo Incopie de la declaration signifies n'esTri»
cert,fi6e, est illisible et difirente deTodS

Ina. ne sera pas maintenue, mais il serlordonne au demandeur de fa re signifier au
t!^'^^v' -'".^ ""''•« "«'ble, certifie^e ot con

necessairedeprouverl'abS^eou amaadte

ete mises en cause, ne donne pas lienT.fnfexception a la forme, mais" une excentZdilatoire. MontrhnJr, ,r ir / /
^^^^ption

Jtt. L. R. 3 S. C. 98, et 10 L. N. 252, 1887
.
380. Dans les causes de la Cour <^,,r.i."eure, depuis$100a$200,ledep6t'?^^^^^

accomp»gner une exception a la fori^e estde
|4 seulea)ent. BrucUsi v. DeZ^ut

«. i b. C. 92. and 10 L. N. 185, 1887.
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le defendeuv est tenu de plaider, m6me .1 laforme, sous deux jour* a compter de k co,i

Cg"cTl8/r"^ " ^"^''"^^' ^21.1^.^6,

384. Lorsque le douxi^me jour est un innrnon jundique, le pla.doyer peut etreprodLle tioisieme jour, lb.
" eproauit

385. Lorsqu'un demandeur poursuit, dsnaune m?nie action deux demaudes, dont'une tombe sous le. dispositions de I'S
mailed ;pLr^'?-"'*^' ^^? '"**'^'-«» «o»a-

Csu ,nu n^^^^T"
^^^'"gnation ne so..tpas su iints pour les causes ordinaires mai-.

ombe ,^,"'1* 'J^ P"'."^ ^« I'action'^outombe sous les dispositions de cet article
Ime exception a la forme sera maint"n fepour la partie pour laquelle le. dllais esont pas suffsant

, et\envoyee pJfur
'lereste. haly & Daly, 18 K. L. 623. ». aTsGo!

XXV. Exhibiju

386. Lorsqu'un defendeur est forclos 1ft

:''o.l.t"^l^"'!^'^p-produit,
exhibits

uo »iuu a ».iuo, le d6lai d'assiunation osf ri^d.x jours, sinon I'action pei.t^tre renvov^««ur exception 4 la forme,Luf a^ se^S
libelit ^,T '"?•" ''''*^" ^° dommage pourJibelle, une motion demandant le reiet dnplaidoyer, de certaines allegaUons trlvaguos et insuffisamment liffies est Zla nature d'une exception a lafS et dotetre faite da.is un delai raisonnaWe Cha

fKi,'^^ff^'^-^-^-3«-"'fe.e?ro
383. Sur motion pour faire renvnv.r ,.„„

»om.alres, d-apr.sta&^l^ssTii^.: 0^26:

,
nepo,,tobtoni,ci;;;ri;^:r6^r:^l:

enandl^^'""' P"''^? "" «""««" de laem.ande mais qu'un etat d6taill6, la per-nissioD de plaider qu'en payant tous lesfraisencouruspar son d^fautfet la preuvefait, pourra servirau demandeur. lIZLI

387. Lor^iqu'unrt lettre de change n6<To.cable, produ.t comme exhibit, dans unecauso, e«t perdue, depuis sa production augreffe avec It rapport de Taction, la part^equi I'aura produite pourra cependant proceder ^ans la cause, en etabliss.nt la ne?tetnais elle sera ten^-e. dans ce cas, defbCnir'
Joc^aut.onnemer. requis par I'article 23J6

Plantififis bound to file only such exhibUsas his action is foundod upon and as are

TT'V'' "'TR'"-' '^' ^"d the absenceof any other exhibit docs not prevent h"mfrom pro^ceed.ng with the case and foreclo?-ing his adversary, if t! , Inter fails to nlead

389. Lorsque les preuves litterales invoqu^es au soutien de la demande ne son Pas"produ.tes en meme temps que I'exffid'ass.gnat.on, le delai de huit ours accordepar Particle 137 C. P. C noiir nlaf^f
mei-ite, ne compte que du^orjet^rodu'c"
^nZ^VT-'^ ^* ^« dgfendeur ne peutStre

2t^ "^^ ^- '^"^«'' ^"« Pai- ""0 demande depla doyer laite apres I'expiration de ces

fe T'flJA ""« d.«™-"de de plaidover

Pieces: n';"n:ri"„:f;! i^P-'J-"?n despieces, ne peut ser;;h. pouV obtenir uneforclu ion apres I'expiration des huh jou"sGauthter v. Leroux, 15 R. L. 240, 8. CAm
390. Lorsque des places invoqu^es au sou-
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imi i

Sir

tien d'une deirande n'ontpae ete produites,

en meme tdbips que cette detiiande, la par-

tie demanderease peut le produire aprds le

jour de rapport sans la pernjission de la cour
en donnant avis a la partie adverse. Oirard
& La Corporation du cotnti d!Arthabaska,
J6E. L. 580, S. C. R. 1888.

XXVI. ExPARTB,8eeQ.53Vic.,CAP.17.

391. Pour lea jugementa rendus exparie
par le piotor.otaire, en vertu dea ariic 89,

90, 91, du Code de Procedure Civile, il 3t

pas n^ceasaire de donner avia au defenduur
de I'inacription pour jugement. Dalbec v.

Duqaa et al., en R6viaion, M. L. R. 3 S. C. 271

,

1879.

392. When a Plaintiff who has foreclo-ed
the Defendant from pleading, gives him
notice of enquete for a certain day, and
does rot proceed on that day, he cannot
proceed on a subsequent day without fresh
notice to his adversary. Paradis & Foirier,
11 Q. L. R. 82, S. C. R»I885.

XXVII. Faits et a bticles, see Q. 49
ET 50 Vic, Cap. 14.

393. The order for, may be served in On-
tario Stanton v. Canada Atlantic Ey, Co.,

M. L. R. 2 S. C. 322, and 9 L. N. 359, 1886.

394. Des interrogatoirea sur faits e^ arti-

cles ne peuvent etro declares pro confessis
centre la partie en defaut de rSpondre, s'il

n'appert point pju' le rapport de I'huiaaier

qu'vme copie des interrogatoirea ait 6te
ausai signifi^e. Girard v. Parent, 11 L. N.
180, C. C. 1888.

395. Lea frais de I'ordre et de aa significa-

tion n'entreront pas en taxe contre la partie
assign6e,quelle que scit Tissue du prods, lb.

XXVIII. Filing of Papeks

396. Lorsque le greffier ou le protonotaire
revolt des plaidoyers ou autres documents
sans que le cout de leur production scit

paye en entier, ou ne le soit pas du tout, il

est tenu d'en faire de suite I'entree au plu-

mitifetnepas attendre qu'ila aoient coni-

pldtement payes. Lespirance & Leapirance,
13 R. L. 370, Q. B. 1885.

XXIX. Formalities in

397. The failure to state in a writ of sum-
mons the occupation or quality of the
plaintiff, is a cause of nullity which neces-
sarily involved the dismissal of the action.

Blackford v. MoBain, 12 L. W. 307, C. C.
1889.

398. II sufiit au demandeur de se desi-

gner par le prfinom tous lequel il est ordi-

nairement connue, et aufSsant pour I'iden-

fcifier. Caron v. Caron. 12 Tj N .'{fil. S f!

1889.' ™ "
'' '" '"

'

399. L'erreur clfiricale dana la copie du
bref d'assignation quant a la date de I'ema-

nation, ne rend point telle asaignotion irr6-

gulidre, si le d6fendeur n'a pu Hre induit

en erreur. lb.

XXX. Incidental Demand.

400. Le demandeur ne peut pas augmen-
ter le chiffre de sa demande pour une mo-
tion afin d'amendf r, maia il doit recourir a
la demande incident e. Brapeau & Marion,
29L. C. J. 179, S.C. 1885.

401

.

Under the circumstances of thi.n case
the Plair'iffshad a right to file an inci<lental

demand under C. C. P. 149. McCaul &
Jutras, 11 Q. L. R. 283, S. C. R. 1885.

402. Une demarde incidenteeatsuffisam-
mert libell^e, lorsquo faite par le deman-
deur immfeaiatement apree aa reponae spe-

ciale au plaidoyer, elle ne nientionne pas
les raiaona aur lesquelles elle eat baaee,

maia ref§re generalement k la dite reponae
sieciale. Laflamme v. Mail Printing Co.,

M. L. R. 1 S. C. 357, et 8 L. N. 267, 1885.

403. A libel in a plea ia actionable, and
may alao form the basis of an incidental
riemand, under C. C. P. 149, when the libel

occurs in a plea to an action of a libel.

Laflamme & The Mail Printing Co., M. L.

R. 2 S. C. 146, and 9 L. N. 156, 1886.

404. Une demande incidente rac'.amant
des doomages additionnels ne peut etre

bas6e sur des faits posterieura a Taction
principale, et pareille demande incidente
sera renvoyee aur reponae en droit. Jordan
v. Gagnon, M. L. R. 2 S. C. 184, et 9 L. N.
203, 1886.

405. Le defeudeur qui n'a pas plaide, dana
une cpuse, et qui a 4t6 condamn6 exparte,

ne pe t produire une demande incidente,

aprls jugement, et cette demanie inci-

dents 1. "^'ra pas validee par la production
subsequfcute d'une requete pour faire revo-

quer ce jugement. Hogan v. Chancey, 17

H. L. 44, Q. B. 1888.

406. An incidental demand ia aufiBciently

lihellie it, instead of setting out at length a

libel complained of, it refers to au answer to

plea immediately preceding, as forming part
thereof. Mail Printing Co. & Laflamme, M.
L. R. 4 Q. B. 84, 1889.

407. An incilental demand will not be
rejected aa illegally filed because it ia not
accompanied by a petition as required by
Art. 152 C. C. P. lb.

XXXI. In forma pauperis.

408. Meme ai le requ6rant procede in

forma pauperis il eat tenu de faire le depot
de $30, exige pour garantir les frais de I'in-

time. Huot v. La Corp. de Bate de St Paul,
10 L. N. 250, S. C 1881.

409. A d6faut I'-i tel depot, le bref de

410. Si le requerant montre cauae contre
la motion demandant rejet du bref pour ce
motif, et n'offre de faire le d§p6t qu'au
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'pot, le bref de
uiGtion. Th.

re cause contre
iu bref pour ce

le d§pdt qu'au

moment oii jugement va etre rendu, sa de-
mande ne sera pas accord6e. lb.

411. Le droit de proc6der in forma pan-
peris peut etre revoque par le tribunalsur
motion, lorgqu'll appert que la partie qui a
obtenu ce privilege a des moyens suffisanta
pour lui permettre de payer les debourses
necf ssaires, et sur la nedigence ou le refus
de la part dc cette partie d'apposer sur les
pieces judiciaires de son dossier les timbres
requis, dans le d^lai fix6 par le jugement
revoquant le privilege, la partie adverse
pourra demander le renvoi de Taction. Lau
Tin V. Loranger et al., et Cousineau, mis en
cause M. L. R. ;} S. C. 253, et 9 L. N. 331,

412. I^ permission de poursuivre informa
pauperis nexempte point de payer la taxe
miposee, en vertu des dispositions de la
section 42 du chap 82 des Statu ts Rd'ondus
du Bas-Ganada, pour faire partie du fonds
des batisses et des jures. Boucher & Tovaas
33 L. C. J. 242, S. C. 1886.

'

413. Celui qui a obtenu la permission de
ponrsuivre in formapauperis n^eai pas tenu
de payer la taxe imposfee sur les procp-
dures judiciaires. Oardner v. Canada Jute
Co. 17 R. L. 493, S. C. 1889.

XXXII. Initials of Clerk.

414. The letters G. C. C, following the si-

gnature of the clerk of the Court are suffi-
cient indication of the quality of the officer
signing the jurat of the affidavit which
precedes the institution of the action. Pa
radis & Poirier, 11 Q. L. R. 82, S. C. R. 1885.

XXXIII. Insckiption, see Q. 52 Vic
Cap. 62.

''

415. Cette cause avait 6te inscrite pour
enquSte et audition sur le r61e du 1 2 juin
1885. Le demandeur donna avis de Tins-
criptionle 9 juin 1885. Loisque la cause
fut appelee, le defendeur denianda que
Tinscription fut rayfe, all^guant que I'avis
n'avait pas ete signifie en temps opportun.
—Juge, que dans les causes non appelables,
Tayisd'inscription pourenquete et audition
doit etre donnee au moins trois jours d'a-
vance. (Art. 1099, C. P. C.) Doiunie v. Mc
Lennan, 8 L. N. 198, C. C. 1885.

416. The opposants filed an opposition
afm d'annuler to the seizure and sale of
certain immoveable property taken in exe-
cution by Plaintiff on a judgment Hgainst
Defendants. On the 26th Februrary the
Plaintiff contested this opposition by an
answer in law, and inscribed for hearing on
the law i^sue on the 2nd March. On the
28th February she gave notice of motion for
the 2nd March to dismiss the opposition.
The opposants then served notice of motion
to reject the inscription on the demuri'er as
prematurely filed. The two notices and
the demurrer came up for argument toget-
her. On the motion to reject the opposi-

tion the Court held, that the notice came
too late, being made aftei contestation of
the opposition. On the motion to reject
the inscription as premature it wa" held
hy the learned judge after consultation
whit some of his collengues, that the
inscription was premature. 'That though
the party whose pleading was demurred to
to might inscribed at once if he chose, yet
he had a right to a delay of eigih days to
answer, and the party demurring could not
inscribe before the expication of the delay
(Rule of Practice 52, and C. C. P. 137, 138
139 and 148). Low v. Bain, 8 L. N. 110 s!
C. 1885.

'

417. The Plaintiff contestant inscribed as
follows :_" On the role d'aiquSte for the
adduction of evidence." Opposants moved
to strike the inscription " because no such
inscription is legal without the consent of
the opposants." "Because no such con-
sent was ever given by the said opposants."
At the argument, opposants rehed on The
Exchange Bank v. Cmig, M. L. R., I Q. B.
39. The judgment was as follows :_" Con-
fidei int que la demanderesse es qualite a
mscrit la presente cause sur le role d'en-
quete pour audition de la preuve et que

OQ^'^
inscription est conforme L Tarticle

234 du Code de procedure civi'e
; conside-

rant qu'en vertu de cette inscription Tins-
cription peut etre prise au longou par notes
en la maniere indiquee par les articles 236
et 263 du Code de procedure civile

; consi-
d&rant que le consentement des parties
n est pas requis que pourle casoCi Tenquete
doit etre prise au long (article 284 dumeme
code); considerant que Tinscription, telle
que produite nedemande pas que Tenquete
soit prise au long ; renvoie la motion des
opposants avec d^pens. " Low v. Bain, 8
L. N. 201, S, C. 1885.

418. ()n motion to reject inscription on
the merits of an exception d la forme, inas-
much as the exception had not been in-
scribed either for enquSte or enquSte and
merits, there being no question of tact raised
by the exception the inscription for hearing
on the .iirrits was regular. Brown & Ross.
8 L. N. 68, S. C. 1885.

419. Un jugement ren>i. dans la Cour
Superieure, apr^s Taudiiioii d'une partie
seulement, lorsqu'il n'y a pas eu d'inscrip-
tion r^guliere, mais seulement un avis a
Taitre partie, Tinformant du jour de Taudi-
tion, sera renvoye a la Cour Superieure, pour
qii'il y soit proc6de depuis la derniere pro-
cedure reguliere, Humphrey v. Ross, 15 R.
L. 402, Q. B. 1885.

'

420. Dans une cause entro locateur et
locataire, ou il a ete, par le defendeur, fait
une domande incidente non ontierement
distincte de la demande principale, (tont^s
deux prenant leur source dans le meme
contrat), le demandeur no pourra ins( < iie d.

Tenquete, quant k la demande principale
seulement, s ila contestation sur la demande



*i

fi

695 PROCEIq liE.

'"f^«"*o n'«8t pas complelement H6e

iS "" ^' '"'' ^"^ ^- ^- 3oa, s. c e:

iJ3' ^"* P'"'^'"' '^'^''^ "ne cause, poutinscnre, pour audition au merite le ionrmemede la cloture de I'onquTte apr^s IZ

«.,oJ,ri J., V-,^- <-^- a eul'effetd'ai;rocerquant k ce delai, la cinquanteefunieme des'^l\de pratique de la Cour SupSreCharby v. CAarfty, i7 K. L. 254, s'^C Isso!

=w^" V"® ''^'"crption pour etquete doit8 entendre de ienquete au long? et cettemscnption ne peut ne faire que du c'oSntement des parties
; una autre inecrkUion

Kie'S'^ ^'' ^^•^'^te produite p^^Vtt

afln d'annuler a une f^jsie pratiS ?;
*

'

une c^se intentee ,nn- un bi^ot p oL^. ^'epeut etre faite apr^s les deu v iW '. ifproduction de la contestation rroiJi
w^r' ^ °PPO^'^'"t n'a pas iepoT.c(u , ki rontestation dans ce delai. Tkacl-a di Tr
^'i^ffhton, 18 II. L.m,s.c\ mo

PROCEDURE. 696

'i'-V- IfapartyfHilsto appear upon * u!,,

notCv'
"''*''''**' ^^' in^rrrogatS <'"

Ptr!f?;
^'^"^ Pf"" '^'"''' ""« cause peuvent

llTt r'V""^^"'
''!' *''''

'^ ''^ articles "cii loSt

1 enquSte; unus, en c> -i. .:. Ji „--. „„,.„„„?
la partie adverse de fai.e .ne er' ulte^ utrepousser la preuve que I'.utreoSu 3 ffaiteparces i.terrogatoiics. P,4 v K^nnhng Co., i5 E. L. 342, S. C. 1887

XXXVI
I

CAUSE.
»

431. V here the Plaintiflf- was ordered bv
V,"^;^'^'l!«°*,*'^^Court. to bringthelui:;:^^ra of the female Defendant peiv^naJlva to tie cause, the service of a ne- wrU

fn ulflTn"rM'1""« ^°''^ the deiiSin lull, upon both husband and wif^ wassuflBcient(l). Myler & Styles M 7 ^i A
B. 1 16, Q. B. 1888 ^ '

^- " *^-

Joining Parties not EN

prrST"-!'!;-

it ^wt ^f''tli?^?"?''^*'"y P™cedure rules

mn^^ nf r f*
''"** "° op"o« Could be

Xe case couf' f ^'
•''''*'?u^

"^'"'«' «"dVatine case coul.i I;e inscribed in the tbirH

div'r?\^^ which was notan'nSday. ra55^ v.J!/«^p;5^,, „ j,. ^._ 2&8, !?C ?888

toappe,n3 ,J->^ehapt^ei26^^

£v of tt "^^^ ''^'? *^« expiration of the

vXS nt N. g6;^c^, rf888^->*-

inscribed upon the roll for nroof nr,H ..ft
prcx,f has bien made, onlfSfort^^on the merits, and should not be inscribedfor proof and l.earing at the same time ^
427. The deposition of a witn'-ss cannnf

te'^s'Uli'^'' ^^ ?*^'"*« 33 Virt.,":bap

it ii- f*""^ ^ "default to appear or to

sua d'un salaire dn <^ant ,,«„
'^i^aye, en

vantoonvenTion 1 cet effef n'^T""^
'"'•

matiere somma"re et o,I? >, ^^f-^^i
"°«

gnation ^fi^^^^^^^^Tv^iJiKj.e.L,. Sharp V. »nn^ is p t «^" "

tbaJit.^""
•^^'«'«'^iction after Re.

,\^1^'a^^
demandeur s'est desist6 de partie

son action a $75.00, sans dire pour oupImotif. Avait-il re9u depuis Taction nn^a„compte pour reduire sa crLnce r$76 (^II aurait da le dire dans son acte de d/sSement. S. son droit d'action n'etaft, dls fecommencement, que pour 175.00 ilnepouvait porter la cause devant la Cour sSnlrieure. Les tribunaux doivent surveS
AucunS?/? -f

''^^-^^ °" '«« v«™ons

feSoft^a^at^-^^^^^^
LIT j!^55^,t?t884"-'^^-- '^ ^-'^S

XXXVfll. MI8E EN CAUSE.

433. Si la declaration ne contient aucuneallegation positive contre une partie mise encause, cette dernidre pourrase faire ren

droT '"Plant f I'
^^^''"^^ BUi'dSenseTaroit. 1 lante v. La Socim des Artisan',

im '

""'' ^" °*"'^' M- 1'- R. 4 s! C 1'

KXIX. Motions.

no,,"
^^^qu'une question a et6 .^v.iepar un plaidoyer au merite, le defen '-^ ^

wi^"'" '''?*'°"' demander le re. -, >

1 action pour les mSmes raisons mentioant' •
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.mfr P'^i'^o/e''' quandmeme Taction serait

435. Lorsque le demandeur dans son ac-

('""^Af^T"'*®
entr'autres choses a ce quo

le djfendeur soit condamae a donner un
cautionneuaent gu'il jouira de son usufruiten bon pdre de farnille, et que le defendeur
declare dans ses plaidoieries qu'il est nreta se soumettrea cette demandc, oe caution-nement neanrnoins ne pourra §tre exige par
.e demandeur pendant Paction, au moyend une motion, mais devra etre adjuge par lo
jugement final. Lajeunesse haqual w. DavUi

isle '

^- ^- ^^- ' ^- ^- '^"' «* ^ f^ N. 235.

fhf n' /"^"f"" ",P°'* * promissory notethe Defendant moved that the Plaintiff be
required to furnish him with a statement of
assets realized by the Plaintiff, and which
should be set off against the note, and thedelay to plead. should not rua until s ich
statement wm furnished.- ffeZci, that sucha demand, if properly supported by evi-
dence, might be made by motion, but thebetter course for the Defendant was to pleadthe counter indebtedness, or to file an inci-
dental demand

; an 1 accordingly the Courtaffirmed the judgment of the lower Courtwhich rejected suqh motion, ffall v TheUnion Bank of Lower Canada, 12 Q. L. R.
325, and 9 L. N. 297, Q. B. 1886

XL. NoN Joinder of Parties.

437. The plaintiff, part owner of a steam-
ship, brought an action as owner, claiming
demurrage, etc., under a charter-party. Thedefendants denied that they contracted
with the Plaintiffor that Plaintiff was ownerOn motion the Plaintifc: was permitted to

""•^P^
by making the other part owners

coPlaintiffs with. him. MackUl y. mraan
et^al,^ M. L. R. 1 S. C. 262, and 8 L. N. [%"

XLI. Power of Court over RecordSent to Another District.
""^'""D

438. Le tribunal, ou une instance est pendante, n est pas dessai.=i de la cau^e par la
transmission du dossier dans un autre dis

c est le tribunal qui a permis sa transmis.
sion qui doit ordonner son renvoi. Smith& Marquis, 12 Q. L. R. 139, S. C. R. 188r

XLri. Reopening Enquete.

43!' On no peut recommencer son en-quete, apr^s jugement, pour faire une preuvequ 00 n a pu faire alors parce qu'on ne con-
naissait pas certains faits a son avantage,
Jaits qu OTi aurait decouverts depuis. Dus.
sault & Trudel, 14 Q. L. R. 66, S. C. 1887.

XLin. Reprise a'TNdi'ANfiB.

440. Une demande pou.' &io( r la partie &
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reprenJre I'instance, dans une cause, nepeut Stre faite par simple roqueto, mais ello
<loit etre faite par une demande en la br

'

eordinaire, et par bref d'assignation. Boldul
V. Lefuniun, 19 R. L. 603, S. C. 1884.

441. La reprise d'instance ne sera pas d§.claree nulle, parce qu'un jugement ne sera
pasinteryenusuricelle la decUrant maintenue, si la parf.e adverse n'a pas contests
cette requste en reprise d'instance'et a 1 6contestation au merite avec le reprenant

qTmL ^^'^'^ * ^««'*'»>. 13K 449,

442.Where a p»rty to a suit is interdicted
tor prohgahty pendente lite, he ceases tobe capable of any further proceeding in thecause, and the in,<a»c« must be taken udm his behalf by the curator apposed to

m; i8?9""* * ^"^^''*' ^^- '^
"•

" Q- B

443. An intervention in the suit, bv thecurator, for the purpose of assisting theinterdict, IS of no effect; and an appfal by

brrLjSS''76"^*^'^'''^"^«°~^
444. Where the opposite p ,rty has onlvraised the objection to the irrejularitv Sthe proceeding by his factum and^rgumenon the appeal, no costs will be allS tohim on the dismissal of the appeal. /6

XLIV. Retraxit, see Jurisdiction.

445. Lorsqu'un retrait est file dans unecause, la Cour n'accordera pas une motion
I
demandant A le retirer. Et 1. Cour, maSune motion pour retirer un retrait en donnera acte sur motion A la partie en faveupde laquelle le dit retraxit a ete file. LesTlranee & Lespirance, 13 R. L. 370, Q.B 1885

A ^^txP?"" ""® ''°'^'°" intenteeau montant

^^traxit de « 149.2 1, ne laissant qu'une ba-lance reclaniee de $50.79, la Cour SuperLuren'a pas jaridiction, et Taction peut etre ren!voyee sur exception declin.toire. MarsaZ
Mandeville, M. L. R. 5 S. C. 120, 1889.

447. The E.xchango Bank ofCanada in an
*<?

If"
they instituted against a, fi'led

"

w.thdrawa of a part of their demand inopen Court, reserving theirrightto nstitu ea subsequent action for the aSiouut so with,drawn. The Court acted on this retraxit o^ndgave judgment for the balance. TWs judament was not appealed against. In a sibsf.quent action for the amoSi.t so reserved,-
Held, reversing the judgment of the CouTtbelow, that the provisions of Art. 4.51 CpP. are applicable to a with Jravval made out-side, and without the interference of theCourt, and cannot affect the validity of !withdrawal niade in open Court andvWth itspermission. The Exchange nanknen^^.'^l

mX^. iisS:
"" ''''""'

" ^ ^"'^^

448. It was too late in the second action •

toquestion the validity of the retraziT^^



if-"
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which the Court had in the first action actedand rendered a final judgment. 76.

ofoi n'
'^2''"'^^"' '"'•^'^ «" '" the Courtof Queens Bench not proved at the trial, as

?°"l»«„'«'de the find judgment renTemlin the first action, cannot be relied on or

^. * M. Co. V. Fanteiix, 3 Can. 8. C R Ai<

C. K. 527, followed. lb.

r.tf'^'"^? "'^ circumstance., the De-fendant'8 pleas of Us pendens and of m.;u(/jca<a could not be maintained. lb

XLV. Retukx.

n,«n/" "^''^I'^
» «''•'? of seizure before judg-ment, notwithstanding an order granted bythe Court on application of Defendant for

s immediate return, was returned only onthe origmal return day. and the Defendanthad not made any further application upTothat time, the Court will not then reject the

Tn." ftmt''- '''''' * ^'^''^

CAm^l3 A^fD^rr*
''" '^' '^ ^'^^ «> Vic.

452. Conformement a la pratique suivieen ce district, la signification despmc^duresdans le. causes non-appelables n'est pas I-
qu.se la production au greffe suffit Cm,V. Warren, 10 L. N. 338, C. C. I88d.

A^^S
^''^

'
"^ Plusieurs defendeurs residantdans la meme juridiotion, on ne peut les

Zfv?' t?*^^'^^"^
dan. ie district ou rund eux raetepersonnellement, et oil la caused'actionn'a, point pris naissan :e, et oi ils ne

rotT^trg'Tssf
-^-^* ^-'-:

oft^^rir-^trSnSSfi?^:
served with process at any place in thl
Province of Quebec whereft C an officefor the transaction of business. So?w£rea foreign corporation had an office at Montreal, or the sale of sleeping car tickets andthe Plaintiff, who had bLg1,t rtTcke 'fromthe Defendants at New York fnr .. »i„ •

car berth from thir ciTy'^' to'VtSbrought an action of damages, alE hehad been unU^ially expllled S thesleeping car, it was held, that the serWce o!'his action at the office of the ComDlnv fn

cTr-^' Tr " ^"'^^•^"'^ Bervice toShe
?hT ul! ^^rH'"*^ jurisdiction. FZthevthat although the expulsion took ,£
urrfh? pf^'V"^''

"'^''-y^^^^ itcont/nueduntil the Plaintiff reached Montreal (hebeing forced to ride in a first-class caA thecause action arose in this provTnce. US

.iif^;:^t
'''8"'fi«*tion d'un bref de gomm«.

tiun, vu do route autre piece do nrop^fT.T;;!
peutetrefaite dans auLne Is^chamK
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du palais do justice, pourvu qu'au momentae la signification .'a cour ne si^ge pas. Sua

J. 3?,"l884
'
^" ^'- ^- ' ^- ^- '^^'"'29 L C

456. Un"r(..;ue copie," au dos uu brefd assignation, mis par un d^fendeur dans le
district ou le bref est ^mane, ne sufflt paspour y assigner un co.lefnndeur rSsidantdans un autre district ou le droit d'action
a pris naissance, et, pour faire subir 4 cedernier une juridiotion 6trang6re, il faut quelass gnation de I'autre defendeur lui ait 6tl
reguli6reme.it donnee dans le district oii ils

p"i*S"' ^'""'^ sommes de comparaitie.
Pc^aud V. Howard, 12 Q. L. R. 1 1 ), S. C. R.

aJ^l'-
^^ '^'"<'*«'"«A»P.-L'assignation d'une

bureau d'atfaires dans la province de Que-bee, mais ayant un bureau d'attiire dans laprovince du Nouveau-Brunswick, ne peut se

oZt "V^!- *'T'i' '^*"« '» Po^i'ice de

L 435, S. (fTsSS. * ^*'*''"' ^^ "•

nJfVF" T'°^''«
<l'une 80oiet6 en noai

collectif peut, par une exception & la forme,plader en son n mi personnel I'insuffi^noede 1 assignation do la societe. lb.
459. The want of service or of a proper

service may be pleaded by a third p.^t^whose rights are afiected, although the De-tendant has acauiesced. Trust and Loan Co.& Panneton, 3(/l. C. J. 293, Q. B. 1886
460. The service of a rule for contrainleupon a person while he is in custodylad

or,t^oTt1,°V''' }^^'^^ "°*i«'- « previous

nnf ^ H,®
^""'^ '"^ ^^^ ^"'ne cause, andnot made by personal service betweeri thewickets, as required by C. C. P. 70 is null

andofnoeffecl Lamolreux\ c'Zir^
m^' ^ ^- ^ ^- ^- '^^^'^"^ ^7 ^-^^^l

461. La signification deprocedures entre
procureurs fa.te avant neufheures du matin,

S a 1886
'"^ "• ^"^''' '^ ^'- ^- 355,

4ti2. L'assignation d'un absent sur unerequ§te en nuUite de decret, peut gtre faite

^11^ ""t^
des journaux en la maniere ordi-

463, Leave to serve a writ of summons in

fi'^Z'^ ""fr.f:''- ^? ^- ^- «•' '« «"ffi«i«nt"

wi?h^nff '" *''^^"*' °" '^ ««P'*rate sheetw.thout being endorsed in writing upon the

sts.*c:'f,rij8r"^
'"""'"''"'

464. Si la signification d'une piece depro-cedure, ne peut etre faite au domicile §lu

c le etant ferme, la signification qui en est

vSlh. ^'''r*" ^r^" ^" protonotaire" es

S C. 1886 "^
'''^''"' ^^ ^- ^ ^- '7

^^If'"" ?° Pi^"'^-"oaing5 oi Misie-gagerie, the
declaration must be served upon the De-fendant. And the service by leaving a copy
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at the prothonotary's office for the Do-
tendant, is irregular. Learmouth v. Roia.
»eau, 12 Q. L. R. 279, S. C. 1886.

466. And the fiiot by the Defendant of
taking and accepting the copy left for him,
at the office of . ho prothonotary, is a waive.:
ctthe right to invoke the irregularity of the
service. 76.

•'

^^"l/'i®
service to the accused, of an

uncertihed copy of a writ of summons is ofno effect, and all pn ..edinRs based uponsuch service are null aud void, when such adefect is not covered by the appearance ofthe party accused either in person or bv

Tm '^ «='P<^ric, 14 R. L. 238, S. C.

468. Lorsqu'une partie a comparu par
procureur ad litem, les pieces de procMure
doivent etre signifiees k ses avocats : unjugement obtenu par d^faut sur une ins-
cription signiHee k la partie meme et non a
sea procureurs ad litem sera renverse en
r^viBioa. Dumouchel v. La Gie d,i chemin deJer du Facijique, en Revision, M. L. R. 3 S
C. 217, and 10 L.N. 391, 1887.

469. A writ of summons was issued in the
district of Saint Francis, and directed toany bailiff of that district. The writ wasserved personally upon the Defendants inthe district of Beauce by a sheriffappointed
for the district of Beauce.-S^eW, that aSuperior Court writ cannot be validly servedby any other than one of the bailifts towhom It IS directed

; and that the writ in
3".^?^°"ii^;^ing been directed to any of the
bailiffs of the district of Saint Francis, the
service of such writ by a bailiff of the district
of Beauce, was null and void. The EasternTomsAzp^W- V. Wright, in Review, M.
L. K. 3 8. C. 206, and 15 R. L. 348, 1887.

'^^^.J^f
Plaintiffs having obtained judu-ment by default, under article 89 C C PDefendants had properly proceeded against

said judgment, and all other prooeedines
subsequent to the issue of the writ, bv an
opposition styled an opposition afin d'annu-
ls, and Defendants were entitled, by means
of such opposition, to have the said judg.

TJ^
and other proceedings set aside onaccount of the nullity of the service. lb.

nnfki" ffi*5^ "^f^®'
"^''''®'' *^« opposition,

nor the affidavit accompanying the sameneed con y.y with the prov^ionsof 46 Vict.!
c. 26, sec. 4, the said stat I^ applying only
to suits in which the Dr ;, nts havf been
validly served. lb.

472 The opposition need not be accom-
iJanied with the deposit required with anexception to the form. lb.

473. Where service '"s authorized to bemade in Ontario, a per nal service, in ac-
cordance with the law . . that province as

R.2"6'^6,M8f
•'^•^•''•^•''^'^"^^^

474. U signification d'une action faite a
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une servante rencontree par I'huissier dansun escalier conduisant k divers logements.
entrautres k celui du d6fendeur, est une
assignation nuUe et sans effet. Owler v.Hodgson, 12 h. N. 252, Mag Ct. 1889.

475. L'huissier ne pou ,rait saisir les eflfets
saisis en cette cause sans les voir, et ayant
declare qu'il ne les avait jamais vus, maisqu il 8 en 6tait rapporte k une liste d'effeto
k lui fournie par un tiers qui n'est partie en
la presente c«U8e, cette saisie est nulle et
illegale. 76.

476. La signification faite au d6fendeureu prison n'est pas valable, si I'huissier re-

Hrfn ?oiP'-f°®%'''l
«^''"*"'' ^^ °«"« significa-

tion doit etre faite personnellement entre

204^1889'' ^'"""««" V- Brault, 12 L. N.

477. Ledefaut d'assignation n'estpas con-
vert par la signification d'une motion oud interrogatoires sur faits et articles. Mar-

1889
*^"'""'*"""*'' 33 L. C.J. 261, S. C.

XLVI I. Stamp Duties.

478. Lorsque le demandeur ne rapporte
ras son action le jour du retour, et qO-fl estou consequence forc6 de prendre un nou!veau bref, ce dernier ne peut Stre considfirecomme un alias, et le montant des timbres
judiciaires qui doit y etre mis lorp de sonemanation et de son retour est lemSmeque
sur le premier. Riendeau v. GaseuM LR
1 S. C. 391, et 8 L. N. 330, 1885^^'
479. Le bref de sommation n'a de forme

legale et met le defendeur en demeure de

montant des timbres judiciaires fixe par la
loi y a ete appose lors deson emanation etde son retour; I'lnformalite resultant du de-faut des dits timbres rend Paction nulle et
elle peut gtre deboutee sauf recours surexception a la forme, 76.

480. Un document judiciaire non revStu

i!t
*;'»,*^''es .judiciaires requis par la loi estfrappe d une nullite radicale et absolue, etcette nulite ne peut etre couverte par lan-

position des timbres apr^s le jugement reS-

465, iSs*^"'"' '' ^- ^^- ^ ^- ^•

481. Le brel d'assignation dans une cause
in Jorma pauperis doit Stre revStu du
I'^lTf ^^^^ P*' '* '^'' «* '« demandeur
ayant fait apposer sur son action un timbre
deja oblitere et de nulle valeur, la cou? luiretusera permission de faire apposer unnouveau timbre mais renverra son action

a"c. Vm ^''""'''^ ""• ^'""'' >2 L. N. 106

482. Une opposition qui n'est pas revetue
destimbresjudiciairesvouluspar ia loi estnulle et sera rejetee sur motion. Lacaille v
• oncrtzv, m.. u. R. 5 S. C. C4, 1889.

XLVIII. Stl JGRAPHER'a Notes.

483. The tran- ibod r ..fs of evidence

:t^*
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taken by a atenographer un-ler the direction
01 the judge, as provide.! In 17 Vic. (Q
«,8. 4, are like notes taken by the ir(„e
himBelf, and it is not necessary th. rtuw
should be read to the vvilnesses. .\

>'
m~

errors are found to exint in such n t... thejudge who hoard the evidence, upo- ppjica
tion by the {)arty interested may or<Ier the
errors to be corrected, in tha ni .nner hemay deem proper. Ouimond v. Ublanc,
(ivaval Election), M. L. R. 4 8. C. 426, 1888

XLIX. Suspension OP AviTERE Several

rnoniBiTioi^, Hi
T rouM OF Writ of
Au ... irefde prohil,ition adressfie auxfi*.-Kj,ur8 ncmm6ment, etnon aux huis-

I rlt'!!;,
-""' '•'' '^°'''"''. **'"" '"••^'ordinaire, serarenvoye sur exception k U forme C P C

-;.''
i'

'"'^/''' •" '^'"'- chap 6 !^; fi et'- (Quobeo). Henry v. Simard, l« [. C. R. 273Boiron v. Bouchard, 10 L. N. 300, H.C. 1886.

III. GBOUNOr V)

PEOCiJS VJWeBAL.

I. DBS dAlibAb.vtionb d'un conseil
^^NioiPAL,«oirM MCIPAL OORPOR

PEOOBSSrONS.

I. Rights Concerning, see MUNIOIPAL CORPORATIONS, Streets

PROCUiJATION.

TORNEY. °^' ""' POWER OF AT

PEOCUREUE.
I. Nomme Sharif peut pratiquf

SUB SAISIB-EXficUTION DANS UNB CAU.S,APRES QUE SON INTERMIT COMME PrOCU-BEUR A ETfi TRANSPORTii A SON ASSO-
ciii), voir EXECUTION.

PROCUEEUES- Foir ATTOENEYS
AD LITEM.

PROHIBITION.

I. Before Conviction,
II. Form op \v ..it.

III. QBoUNPf! OP

I. Before Conviction.

484. Unbrefde prohibition peut emanw
avant la conviction. McKeown & La Cour
du Reeorder et al., & La CM de Montreal,
M. L. R. 3 S. O. 54, et 10 L. N. 150, 1887.

485. La preuva i,estimoniale peut etre I

iegaiomenc laite sur un brefde prohibition I

' aane avant la conviction. Jb.

487 f^rsq.iuoe plamte, sur laquelle des
[jufres de paix sont ,1 proceder, ne contient
pa.^ une offense 16gale contre I'accusS, il y alieu au bref do prohibition pour arrfiter lesprocMuresde.ant lea dits juges de paixniack V. Paill^, 16R. L. 20, S. C. 1881.
488. Whore prejudice is charged againsta magistrate, and he denies under oath theoxiHtence of any such feeling, the Court will

Z/r"i* 7'^°^ P'-ohibition on this groundMolteur & Loupret, 8 L. N. 305, 8. C. 1885.
489. The Appellants caused a writ of pro-hibition to be issued out of the Superior

Court, enjoming the Court ofSpecial Sessions
of ihe Peacr. from further proceeding with asummons ii,.d complaint issued by M C
Cesnoyers, police magistrate, against theAppellant R, upon the complaint of Respondent, inspector of licenses, charging Rmth having sol.l into Seating liquors withouta hcense. R was a draymtn employed todeliver and sell beer by M & firos.! theother Appellants, who were duly lum^odasb-ewers un (er the Dominion Inland Re

Iwrit o1"'' '^^^^ V'" '^- 19-^Sthata writ 01 prohibition lies to br.'.ig up before

Sth^^^rr ^T ' ^^f^''* of^jurfsdicUon

!nn^r .^
^ ^°^' "^^ "" ^^*'=«' ^-''"h i« only

^
ons of the plea containing matter showingsuch wantot jurisdiction, e, g., that the nartf

prosecuted is the mereagent of a perZndt
T>'

.^^prosecution, Molsou & l .ibe M

490. II n'y a pas lieu
tion lorcque le tribun.i.

& Recorder's f" rt, 16

491. Ilya rtur
bref de prohii i, a'

cation delV et
. . u„ p.aiaer, Jqua la face i..,.,ne des procedures, il y «defaut absolu de juridiction, quoique engeneral, le principe soit que le bref de prohibi ion ne peat 6tre pris sans avoir^auprealable oppose devant la cour a laquelleon objec e, son defaut de juridiction. ^S

r44"l888"' * ^''^^'''»*> ^- ^- R- 4 8 C.

tiotHni";^'^rSairpryot ^^^

ivcS^.^XSrts^riiss

bref de piohlbi-
. juridiction. Pigeon
If- L- 348, S. C. 1888.

4 r^manation d'un
^<5t apr^s la signifi.
t de plaider, lors
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bural, only when the inferior tribunal is
exceeding its jurisdiction, or is acting without jurisdiction. C/ierrier <tr Ttrihonkn,.,
M. K R. 5 Q. B. 3.-i, an.l 17 R. Um'Tm '

fin!!**; ^^'""""i'*^'""®'''?
^^'°"''* 'i«"J iwmWc-

tion to hear and determine a cauHe against
Ian Indmn, and to issue a writ of execution

upon the judgment rendered in «uch causeand the fact that goods have been sehedwhich aro by law declared to bo exemntfrom sei/.ure does not justify the issue o/a
writ of prohibition to the Court from which
execution issued. lb.

4s)5 The proper proceeding in such cir-
cumstances IS an opposition ajin d^anmler.

496. 1 e bref do prohibition n'a hCu quepour dfifaut de jurisdiction, et lorsque ce
dffaut de jurisdiction a .He invoque dovant
le tribunal mferieur. La compagnie de ch e

, .tV.- ^" "® P<*"* obtenir un bref do nro-
hibition, pour iiiitMer I'execution d'un iut'o-
nient qu'en etablissant, par la piocWuromemp, que le tribunal inferieur n'avait pas
jurisd- ion,et ii est laisse u la Cour Supe-
neure c A un juge d'ieello, ,Juns I'exercico
d une s. discretion, de permettre ou de
refuser i mation d'un (,ref de prohibition,
suivant qu il luge le,s raiaons all^guees suffi-
santes ou insr. -antes pour justifier I'adop-
tion de cet ocgdure extraordinaire, etune Cour m App.i ne 'oit interveuir, dans
I'exercice de cette ' Hion, que loi'squ'il
Gst evident que lo tn. 1 inferieur n'avait
pas de jurisdiction. La Corporation de la

TsTq B fs1)(f
'"''"^''« <^ ^«'^«««. 19R.
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PROMOTERS OF COMPANIKS.
r. Liahiuty of, aee COMPANIES.

PROOF— See EVIDENCE.

PROPERTY.

I. Description of
II. RioHT OF Accession to
III. Rights op Neiuhbors

I Description of

PROMESSE D':6gAL TE.

I. Made to a CHn,n m Contract ofMAFHUAQB cannot liK REVOKE] «YWill, see DONATIONS

PROMISE.

I. Promise given Secki;ii,y to onfCreditor to obtain Signature toComposition, .ee INSOLVENCY.

PROMISE OF MaRRIAGE-«ee
CONTRACTS.

I. Cannot be Proved by Parot r oooDAMAGES, EVID "NCE ^'^""^^' «««

4UH. Lacqu^reurd'ustensiles places dans
une usine dont le vendeur est locataire,
iii.ns dont il do vient prof.rietaire ensuite, ne
pourra les reve ndiquer, k I'encontre d'un
creancier hypothecaire, par obligation nog-
eneure .\ la vente, affeclant le inoulia et
les usteiisiles vendus auparavant, mais non
d^placls. (Art 379 C. C.) Thibaudeau v.

\Mailley, 17 R L. 299, Q. B. 1883.

499. Pos macluneries places par le loca-
taire dun terrain louo i.ourneuf ans, dans
une batisse servant de fiomagerie erigSe par
luisur le terrain lou6 no deviennent pas
imnieubles, et la vente successive de ces
machineries a deux personnes, rend ceJle
qui en esr miso en posse.ssion actuelle pro-
pri6taire (Art. 37fi, 377, 379 et 1027, C C.)
Roydii- Wilson, 18 H. L. 65, Q. B. 1883.

500. Des machineries plac^es dans une ma-
nufacture, pour I'exploitation de cette ma-
nutaoture.quoiqu'immeubles par destination,
doivent cependant, si oUes sont vendues
par autorite de justice, sur une saisie execu-
tion mobihere, etre considerfiescomme >oflu-
ble- lorsqu'elles ont ete enlevges .. maau-
faoi ure. La ViUe de Longueuil v. Or>-vi,r,
14 K.L. 110, S.C. 1886.

^01. Dans ce ca8,une demande, en nuiiito
ou resolution do cette ad ludication et vente
ne sera pas re9ue, contre I'adjudicataire. Ib\

502. Les constructions f t ameliorations
taites par 1 occupant ou isufruitier d'un
terrain appartenant k autiui soni immeu-
blep, etpeuvent etre hypothequ6es au profit
du dit occupant ou i isufruitier. Donais \
MoUeur, 31 L. C. J. 1 ii, S. C. R. 1887.

503. Des pi§ce8 de machineries mises par
le propri6tairp ilcelles, dans une usine qui
ne lui appart ont paa, no deviennent pas
immeuble^ par destination ou autrement,
et le propii6taire de I'usine, en I'hypothfi-
quant, n'hypothdque pas ces machineries.
Y^emher & Zatraverse, 17 R. L. 642, S. C.

II. RxuuT of Accession to

504. Les pigeons qui passent dans le co-
lombier d'un vnjgin, sans fraude ui artifice
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de aa part, deviennent «a propri*M par draftd accossion. ot, d'apn^H lea dinpoBitions de
lart. 4^8 du C. ("., nous ne roconnaigsons
qu une «e'de e«P^ce do pigeons. Lecomte v.
Cotrel,Hl. N. 234, C. C. 1885.

III. RKllITHOFNuiOHHOnH.

505. Where a corporate body has been
•xpreH ly authorized by tlie legislature of
the province to construct and maintain a
nospifal, and for this purpose to nc(iuire andown real estate, without any restriction or
condition as to the locality to be chosen forsuch establishment, the Court will not inter
tere to prohibit the work of construction or
order the suppression of the estHblisbment.
the only recourse ofa party injured thereby
being an action of damages. Crawford et al.

M. L. R, 5 8.C. 70, 1889. Confirmed in Appeal.
506. A stream of water running past the

dwelling house of W was i.oliuted by th,.
refuse from thf tannery of C situated a
short distance above. W brings an action toabate the nuisance without claiming specificdn mages. C pleads that ho and his prede-
cessors have used the stream from time im-
memorial as a common sewer for his tanne

li^:. w""^ *"*;* ''^®" assented to by all, inclu-
ding W 8 predecessors, that others polluted
the stream more than he did, that W know
all about It when he acquired his property
here and that he C made a lawful use ofthe 8tream.-^cW, that in so polluting the

?haf l^f^ T" r"^«u"'?
stream in a manner

that interfeivd with the rights of W in hislawful use of the said streaSi, and in cons^

o^fhf^ "^ ^'^^^ \'' ^ '"'• ">e amount

L a j.'aTrc^iS'-
^"'- ' ^^««'''' ''

507. W was entitled to an order restrain-

wfrii?^*'°"Vu"'°« ^° ^ interfere withhis right to use the water of said stream. lb
Reversed in Appeal and Supreme Court,

pnBfjc; riRAU'R 708

tonotaire qui, sans maline, donne un href
<l ex6riition, pour des frais sur un incident
de la procedure, au prooureur iiuquel ilg out
6t6 accordds par distraction. Pacaud v
ttarioia, 12 Q. L. H. 99, .S. <

'. R. |886.

niVi-in"^"" ^^ Deputy, see PROC^E-
i)URL, Exception to the Form.

III. Hkvihion op Judomknt iiy

510. Les decisions du protonotaire dans
ies mati^res renferm^os dann la troisidmo
l)artie duC. P. C, peuvent Stre r^visdes sur
simple requfite, k un jugo ou a la t ;oiir Hu-
p6rieuie, sans brefd 'assignation, et oe k la
demHUde de tout int^.ess^ quolconque. Du-
liremlw Durocher et al., i-t L R. 2 S OIHetOLN. 210, 1886.

'

511. II n'est pas necessaire de mention-
ner dans cetto roqnfite les noms, qualit6s,
occupations ot residences des defendeurs :

ilsuttitd'un avis aux parties int^ressees, Ih.
512. Le delai d'assignation sur la requfite

n est que d'unjour interm6diaire. lb.
513. II nest pas necessaire aue la date du

jugement dont on demande "la revision se
trouve dans les conclusions de la requSte lb

PEOVISIONAL GUARDIAN.
y^-j^'gyNsoLVENT Estate, see INSOL-

PUBLIC HEALTH.
I. Powers of Legislature and Mu-nicipal Council Ooncernino

PROTEST.

I. Shrvice op.

n«n?^^f^"^ P.T ®'^ ^emoure et un protStpent etre vakblement fait, pnr „n notairedans le «alle de la Cour de Polico, pendantune stance de la Cour, lorsque le defendour
etait mtrouvable ailleurs les jours prfeoe-

??i8^Ktfr88''-^-^"'-'-^-^«'^-

PEOTHOI^OTARY.
I. LlARTT.TTV OP

509. II n'y a pas de recours contre le pro-

jI4. All matters concerning public health,
with the exception of quarantine stationsand marine hospitals, are within the ex-
clusive purview of Provincial, and not of
iJominion, legislation

; and the Statute of
Canada, .SI Vict. ch. 63, is ultra vires of the
IJominion Parliament, in so far as it assumed
to repeal chapter 38 of the C. S. C, affecting

S'ot Q. B.1886.
''"^"' * ^''^*' '' Q- '^^ «

515 Where, in defatilt of action by the
City Council, the Lieutenant-Governor in
Council appointed a local board of health
for the City of Quebec, the City Council
could not egally thereafter appoint another
local board of health for the said City. lb.

516. A member of the board i afterwards
appointed by the City Cou. d, may be
ousted on quo warranto, and such proceed-
ing may be taken upon the relation of any
burgess or inhabitant of the said City, and
not necessarily by the Attorney General. lb.

517. In the prcsc-iifc case, the Appoiiant.m accepting the said charge, a gratuitu^us
one, having acted in good faith, and having
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done nothing prejudicial to the interesti of
th(! Respondent or of (ho iiublic, the judg
mont or the Court below, condemning him
to a fine of $100, nhould be reversed. lb.

11. Jurisdiction in Matterh of

518. A municipality, which has no right
ol ownership in buildings situate within its
lunits, nor any control thereof, is not en-
titled to obtain an injunction to prevent the
use of such buildings for a particular pur-
pose which is not shown to be in contra-
vention of any by. law of the municipHlity or
dangerous to the inhabitants thereof. La
MunicipaliU du Village St-Louis du Mile
End V. La Citi de Munlrtal, M. L. U.2 SC
218, and 19 L. N. 235, 1885.

519. The legislature of Quebec has juris-
diction in all matters affecting the public
health and the establishment of hospitals
and the enforcement of such regulations as
may become necessary by the itrosenco of
and epidemic^ the subjects of <iuarantino
an the establishment and maintenance of
marine hospitals alone being assigned to the
Parliament of Canada. 76.

520. In any case an action will not lie
against the City of Montreal for acts done
by the central and local boards of health
established under the authority of the pro-
vincial legislature. lb.

PUBLIC ROADS.

PUBLIC MEN.

710

u/; KT?!'.^,?"*''* "''• " "^IBEL AND
HLANDEU.

PUBLIC OFFICES.

I. Trakkic in, see OONTRAtJTS a-
OAIN8T Public Policy.

PUHLIC OFFICERS.

*imJl"J^^^ °*' Action aqainbt, see
ACTION.

PUBLIC INSTRUCTION — See

COMMON SCHOOLS.

PUBLIC POLICY.

I. Provisions IN Deed against Void.
see DONATION. '

PUBLIC ROADS.

I. What Are,
Right of Way.

see SERVITUDES,
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QUALIFICATION.

corporations!"''' "'' MUNICIPAL

II. Op Electobs, seeELECTION LAW.

QUEBEC ELECTIONS ACT.

QUO WARRANTO. 712

2. Et teJ affidftvit, 6tant requis par une loi

ia nullite absolue de toua les procfides etles parties peuvent invoquer cette Siiteen tout etat de cause. lb.

QUITTANCES - Voir RECEIPTS.

QUEBEC CONTROVERTED BLEC
TIONS ACT.

I. Act Amending, Q. 52 Vic, Cap. n.

QUEEN'S BENCH, CROWN SIDE.
^h Act Respecting, Q. 54 Vic, Cap.

QUEEN'S BENCH IN APPEAL.

vJc.fcrp.^ff'''''''^''''''
A»^ENDED, Q. 54

QUI EXCIPIT NON FATETUR.

11 q.i:r.v^4."!iS™^^'- *" ^°'^"'

QUI TAM.

1. Action of, for non Registration

A0TION?PEI?rLTY': ^^^^^'^^R^HIP,

t/ok
^^^""^^'"^ ^"^* Action, see AC-

IIl. Connection Between for Pk-NALTIE8 Incurred during the sameElection, see ACTION, Union op
ly. The Action against a Corpora-

obeyTUvn^'"^^ ™« REFUSmG TO
AS A oItt^^^'^**'^^ '^^ust be brought
TIONS '''°''' '^^ corpora:

II. Affidavit in Cases of

v;!.* i'if^a^)!'*
''^'^"'^ P" 'e statut 27-28Vie, ch 48, dans une action qiii tarn pourla penahte encourue pour defaut dCrS-

ITZI '^^ *""" declaration, doit indiquTet
Sffl^"?, peine do nullite, quelle est la

n q.'1;T 196: Q^'^. tm:'"" * ^«^''^"'''

QUO WARRANTO.
I. Does not lie to Contest thp.Election op School Commissionfph

see COMMON SCHOOLS^ ^'
i II. Pleading in Cases op

III. Procedure in Cases op
IV. Right to

II. Pleading in Cases op

hA 2r ^"^ warranto, the Defendant willbeheld a usurper unless he shows comple etit e, and he should in his plea set up ndetail the whole ground of his title, butwhere he fails to do so, and the PlaintiffhSnot, demurred the Court may look at tl^P aintiff-s declar,.,tion to discover theDeffe.

J. sJ, s a k-fssT"^'*
' ^"'•'•''"' "" ^- c-

fa,f; ^*'T ^^Y^^''
''*"'' "n 2«o warranto, ilfautque le plaignar: allegue et prouve une

"^"rP'^t'on et une detention aotSs etsufhsantes de la charge que lo dlfendeur

S.'cT886
^^°" ^' ^'''"'''' '^^ ^" C- J 2fi0;

III. Procedure in.Cases op

5. Any proceeding under said articlemust bo begun within 30 days fcTlowinc theappointment of the ofilcial attacked S tooSV I't*'
!°»er t. proceed before anyother Court than the two mentioned, hemust allege and prove that the incapacitvreproached to the Defendant began^on Jafter the expiry of the said 30 days. nZJe& Germain, 12 Q. L. K. 149, S. C. r! 1886?

K«!;^" ^}^ present case ruch proofhad rotbeen made, and in consequence the peUtion for quo warranto must be dismissed

CourrS.
"' ^"™'"""' ^" the S"S

7. Une assignation, par bref de quo war-ranto omane dans la forme ordinaireTunom

~^-r%'''''«"*°* '«« deiendeura °
Acompamitre devant nous, ou un des jugeadenotre dite Cour Superieure, pour^"lBa,Canada, dans la cite de Montreal, dans Ted.t aistnct de Montreal," est suffl amment

determinee, et une exception a la fo^-meallfff'iant nun i»oc,.,;^„i:_i^ ... ,
'» loime
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)• EEOEIPTS,

INTO.

Contest the
'ommissioneks,

OF
iES OP

^13 QUO WARRANTO.

.
8. Le defaut de signification de I'ordre dujuge, permettant I'omanation du bref. enmeme temps que le bref et la requdte yannexee, n'est pas une cause de nullite de

I'assignation. lb.
"""ut cie

IV. Right to

9. Under G. C. P. 1016, any person intorestedmaybringa complaint i„ the na-ture ot a quo warranto, whenever anotherperson usurps, intrudes 'into, or unlawfullj I

holds or exercises any office in any corpora-

!

t on or other public body or board f whe^ther Isuch otface exists under the common law, or

QUO WARRANTO. 714

was created in virtue of any statute or ordi-

S'^'Joo 'I'
{^fffernan & Walsh, M. L. R. 2 QB. 482, et lOl. N. 118, 1880.

^

10. The jurisdiction of the Courts of justice
cannot be ousted, .save by express words in
the statute mcorporating such public bodyand a mode of appeal provided by the by-
laws does not, therefore, deprive the mem-
bers of their recourse before the ordinary
tribunals. lb.

^

r2?l ,APP''«.''"''? ^v-ag ina.ie to Appeal to SupremeCourt but refused on the grouad tl at Anneal dWuot he to that Court in matters of Q,^ karra,Uo
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715 RAILWAYS.

BADE.

SEE.^^^^®
°^' "^^ LESSOR AND LES

RADIATION.
I. Action en, voir ACTION.

RAILWAYS.
I. Acts Respecting, Q . 5? v ipt p a r.

ARBITRTTrON.""''*^" ^^'^'^ ^««' «-
III. Fences.
IV. Gates.
V. Liability op
VI. Position of Trustees.
VII Pbesceiption of Actionagainrt
VlII. Privilege of Contractors

,.^^'^;r-^/?°J„'^S'7'^°^ ^^ Persons EmployED on, Q. 53 Vict.. Cap. 40.
^'""^^^^

X. Rights op Bond Holders.
XI. Seizure and Sale op

II. Expropriation op Land for
1. Lorsqu'un proprietairo d'immeubie lai««e une compagnie de chemin de fe^sWa.

eh«^tT^"'T' y ^^^^^'' ^* exploiter unchemin de fer, il ne peut ensuite empecherpar opposition la vente judlciaire deTonimmeuble par u,i creancier de la compLniesur le pnncipe que cette derniere ffi" tpasrempl. toutes les formalites exigeer parla loi de ces cotupagnies avant qu'elJes puis-sent s'emparer des terrains d'autrui pourle fans deleur exploitation; la possession
qu'elleaarait eu sans trouble ^quivaut a unevente de la propri6te. Mongeon v. La cledu Chemin de Fer de Montrkl & Sorel It

f^ N.f?rsl5."^P'' ""- '' ^- ' «• ^^^' «t

2. D'aprgs I'acte des chemins de fer de
^."-fA^''^

\*"""P*8"'«« acqui^rent la pro-priety des terrains necessaires pour foreleur chemin de fer, en les marquant Lr lesplans presents par la loi et en pavant 1'

n

etT'^est 'n
' 'r^'^' "" parStr ige,"et II n est pas loisible aux propri^tairesde refuser de ceder leur pronri/tl /^

f-yue^Hochela,a v. The SS,'Fori
^^^^'\^osJonRaihoay Co, En RevfsioCM.
L. E. 1 S. C. 160, et 8 L. N. 100, 1885.

3. Lorsqu'ils ont volontairement laisse lacompagnie prendre possession de leur terram et y construire un chemin de fer, ils nepeuvent plus en reclamer la propri^t^ eti
8'en faire restituer la possessio^^mab ilspeuvent fau-e en iustinn r^oU^..^,, ].;'„,"__"? 1

representant leur propri§ti. 'lb.

'""'-"'''"''

j
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4. Lorsqu'un entrepreneur de chemin defer convient avec une compagnie de construiro un chemin, et d'acheter A cette finau nom de la compagnie, les terrains ndces'
sabres, la possession qu'ilacquiert aE'est

5, Meme dans le cas ou les proDri6tair««ou /'entrepreneur auraient le d^-oif de rentrer en possession des dits terrains ils nepourraient le faire sans avoir offe'rt a "acompagnie delui kisser enlever le chem nde fer construit sur ces terrains par el em,
Ze:^S"°"^'^"^^^"^'»'-P^"-°l^

to''inWf„£'"!''^
""*. "."'y '^»« jurisdistionto interfere to restrain a company fromaffecting a man's land by deviating fron theexact limits prescribed by the statt e wh ch

lEp*f"" '''^}'''^' ''"t '« almost bounSto mterfore, and will, as a matter of course
ntarfere, unless the damage is so sHshtthat DO injury has arisen, or is iTkelv toarise, or unless the injury, f any has aiLn

18 so small as to be hardly capable ofS
appreciated by damages, or unie.s the remedy by action of damages is adequate and

tWn^^Sh''''""^"'' "^« circumstances ofthe ease, the proper remedy, or unless thetrespass is one merely of a temporary nature

works on' -fe Sr^.^^'^P-ny commencedworKs on wie lands of a person without ob-

tXtf ' r/;?.* ?^- P^'^^^'^'"" under thestatute—ZTeZd, that it was a proper case for

Z "?J'i?'=.';'°°- ^^erse et aL.^TheNorth.West Railway Co., M L R 2 S p oon
9 L. N. 374, 1886. '

"^ "^^ ""• ^ ^- ^- 290, and

7. A petition by a Railway Company toobtain a writ of possession of propertyrequired for the construction for theh Si
I
of way will be granted upon security bSpven to the satisfaction of the ^udge when

RailfV c'*
*" *'^ J*'« satiifaciL theKailway Company establishes that tha pos

QuSfo .'^ P'^P""*'-" ^« immediately^
quired for the purposes of the Railway AgAtlantic and North Western R R CoExparte, 10 L. N. 26, S. C. 1886.

8. Where the Railway Company has allowed the delays required by the Sli way Sto expire before making the application no

•So^^S ^^'" '^ ^-andeMrr",;-
9. The Railway Company in serving a

gTvo the n?mTn/^r'^ ^'''^ ''«"^d^ofeivo tiie name of their arb trator withnnfany indication as to his residence ol-S^*
10. A clerical error in the description ofthe property to be expropriated in thepetition cannot be urged as a ground of

scribe^dTntr*'*'
P^P^ty i« correctly de'scubed m the expropriation notice : and the

naTtofthIT ^°-'^"°* *°™ "^^ e«"en iaipart of the description and i« n«k „,:„i.„ j^ng a« to the identification of th^'p^o'peTty!

! f
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^^^pP^ZTS\i-^^Lf^^^^^^ to the value of
has been deposited by order of thi\S ' cuTturaTnnrr nil -ir'^^.

^'",P'y ^"^ »g"-
as security to the proprietor when a wSnt' ! valua fon^thrvalue"' ofTv.'

'°'""'^'"« '" ^he
of possession is granted under sec. 9 ,^ la'^^^on the value of the supei-structure.
sec. 34 of the Railwnv Ant «,i,o„ :. :„ .V "

:
•'°-

— r--"".."-.* " giajiteu unaer sec. V, sub -

sec 34 of the Railway Act, when it is shown
that an award has been rendered by the
arbitrators, and the amount of the awardwith interest has been deposited in Courtunder the provisions of sec. 9, sub.-sec. 2S

?o„t M ,^^f''"'*y
Act,._notwithstanding theact that the proprietor has taken an action

to set aside the award. Atlantic & North-

Ti'lm ^°' ^" ^^''''fi'^'^' '« T- N. 67,

12. D'apres I'Acte des chemins de fer de
tiu6bec, un proprietaire expropri6 de son
terrain a droit, apres quo la sentence arbi-
trale a ete signitiee, de s'en faire payer lemontant a meme le depot fait par la com-
paga-e, quand meme cette derniere aurait
exerce quelque recours contre la sentence
arbitrale, et notamment qu'olle aurait in-
tente une .action pour la faire annuler. LaCompagnie de chemin defer de Quebec etOntario y Les CurS, etc., de Ste Anne de

334,7887.
^- *^'- '^*' ^°^ ^^ f^- ^•

13. tosque le delai dans lequel devait serendre la sentence arbitrale, sous I'acte .sus-
Uit, a ete prolong^ du consentement des
orbitres et des parties, aucune de.s partiesne pent se plaindre que la sentence a eterendue apres le delai originairement fixe. lb

14. Where land has been taken by a

M L ? '^r*"?*"^ the valuators failing
to conform to these provisions, a railwaycompany may complain of the valuationmade by them, to the Municipal GouncUand has an appeal from the decision of the

CW. T" *'' ^'"Pl^'"^ to th. Circuit

20. Where a Railway Company obtained
possession of land on making a deposit andthe arbitrators subsequently'made L° a'wardof a sum of money for the value of the landand « ,n full payment and satisfaction of adamages resulting from the taking.and usin^of the said piece of land for the purposes o"'aid Railway" the Company is^liaWe forinterest on the amount of the award on?vfrom the date thereof, and notTom theda e when the Comp.any obtained possess Jnof the land. It will be presumed that thearbitrators included in their award corn^pensation for the Companys occupation '^fthe land prior to the date of the award

R.lrc^?iTr8?9.""'
""'''''' ^- '<'^^^-

fj\l ^'^J^^'^^^r of expropriation of landfor the Intercolonial Railwry, the award ofthe arbitrators was inorea-ed by the Judee
8yo',^?,'=^^'i"r:.C°'^rt fromHl55 toffi

-.. ..w^.o .auu iias Deen taken by a
°*-'-^' -^ "6'' additional witnesses had beenRailway Company without observing Uie f,^*'"»°ed by the Judge. On an anpealtoformalities prescribed by the Railway Acts! *^ Supreme Court it was-fl«W aXminsfor the expropriation of lands for the^use of ^^V^'^^ni^"* °f t^e Exchequer CouVt Tatthe railway, the owner is entit.lA.l fv,

" as the ludcment annfia:,,,! <•„„„,...'
"'^"^

c, Tu " r'-°^-""cu vy me itauway Acts,
for the expropriation of lands for the use ofthe railway, the owner is entitled to oppose
the sale ot suoh land under an execution
against the railway company, and to claim
Its withdrawal from seizure by an opposi-
tion q/i,i de dtsiraire. Brewster, Appellant& Mongeon, Respondent, M. h. R 3 Q b
20, and 10 L. N. 141, and 15 II. L. G7 Q Banl3lL.C.J. lU,,Ci.B. 1887.

^"

.„i"f.
"^^^ companies, whose railways

pass through municipalities governed by theMunicipa Code, or by the I'own Corporation

monfh J'm'^'*"^"*' 'i'""'^^ yearlyfin themonth of May, transmit to the Municipal
Council a return showing the value of the
land occupied by the roa^l, according tothe average value of agricultural land in the
locality and the actual value of their other
real ««tate C«»aA^„ Pacific RaUmay k
City of Hull, 11 L. N. 410, C. C. 1888.

.,}'^''^T^ ff^^l" ™*y ^^ contested by a
suit before the Superior Court, Ih.

17. When it is not contested, the valu-
ators of the municipality must value the
real estate of the railw.ay company, accord
ing to the value specified in such return./i.

•!? 7^?,'"" "S"'"
''®'^"™ ^a« ""t been trans-

mitted, the valuators are bound, in makin..
the valuation of the land occupied by the

asUie]udgm;;;t'^--r^^^2.that
ported by evidence and there w<^ no matto^of principle on which such judgmen wasfair y open to blame, nor anv oveisHilof

ne atnimed. Gwynne, J., dissenfmir t>.
gina V. Charland,nh. ^.rnXof^m.
to v" Ji

"^^^'^''^ quantity of land belongingto V waa expropriated for the purpose! of

tli ^''^° °"'^' '^'^^'^y- "vearpents for thetrack and two arpents for a burrowing nitwhence gravel for ballast is taken. V madea claim before the Exchequer Court foT theland taken and for iniurv bv thA »1„L
of his farm and for dai^^es.^ '13"L'

the Exchequer allowed $100 per a pen t forall the land taken. On anneal to H,^ <a

P™^"^-^^^'^. affirnSholurmen^^^
of the Exchequer, that the Lid taken foi

SaXrt^^ ''^"^•^'' t'-- being'no othemarket tor the gravel, ha( been pronerlvestimated at $100 per'arpent as larmTaJJn addition to the value of the land taken

S„iT'' r^^^ "*' "'« ExchequerSallowed for depreciation of tiie emaindJronethird of i,B .alue, excluding the d^m".r
.r:,-..!u,ig to a p.r„.tiou of the land from ?haoperation of the railway. On appeal trnJ^md, reversing the judgment of thTEx-ohequer Court, Gwynne, J., dissent "g%hat
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the words compensation to be paid foranvdamages sustained by reason of anVthtncdone and by authority of R. S. C.cS "ec
3, sub-sec E or any oiher Act respectTn^

£t r"*'
"•' government railways,'' "n^elude damages resulting to the land fromthe operation as well as from the buildiStho railway

; that the right to have a fal'mcrossing over Government railways ?snoT^statutory right, and that in awarding thedamages he learned judge shou d havegmnted full compensation for the future Iswell as for the past for the Avant of a farmcrossing. R. S. C. ch. 38, sec. 16 Reaina?

Railways. 720
[quatre fils de fer barde, et n'ayant en touf'que Si pieds do hauteur, avoc des n^aiSdistar-, I'un de I'autre d^ 12 1 14 pieds estinsuflSsante. lb.

* «• i» pieus, est

IV. Gates.

23. Where the land, expropriated for Gn

aTtChn?""'^^ P'.'^'P''^^^' severs a faim,"although the owner is not entitled to a farmcrossmg apart from contract, he is eniSedto ull compensation covering the fuUire aswel as the past for the depreciatfon of hisand by the want of such a^crossing, and as

edtorn "thaP/?r
""' "^° J^^g-^ent appeal!eaiiom that full compensation has been

TSf'^i^''''^''^'ir''''''^ by the .Judge

craved Sftern^""''^ ^^°"1^' be in-creased bv $I0U. Gwynne, J., dissentineGuatj V. Hegina, 12 L. N. 222, Su. Ct ml'
24. Le proprietaire d'un terrain exoronrip"par une compagnie de chemrde fefadroit, ou re leprix intrinseque du terrain

d^nr'n-"r"°""^ P"""- '««'-«elIementriour'
depreciation, pour interruption do co nmumcat.on,et pour exploitation plus dSe'LaComqapnie de chemin defer d'AtlanUatt

t c! S-""""' * ^'•"'^^<'«' ^8 R. L 1^43;

25. II y a lieu au bref d'injonction confrAune compagnie de chemin de fer q^i p"our

essTon'd'nn'r
''? ^'"^ '''^^"^^ P'««d pos.session dun terrain, sans avoir fait les nro-cedes et le depot requis par I'acte des che

Zv'ui^
*"''

"-l"-"
^''^f P^"t etre obttupar un proprietaire indivis, quan 1 mSmeI'autre propnetairo aurait conieni a^et .^

P'-ise de possession. (Statuts iXndus e

JoncUon de Beauharnou v. Bergevin, 17 RJ^- iI.J, Q. B. La Cie de Chemin de fer AJon^Uon & Haincult, 17 R. ll iTc/j t

28. The Grand Trunk Railway Comnnnu

?D?ch""'4 "s"1r'\'''^
P---ons'ofTS^i^.} en. 24, 8. 9, to make and maintain at

InTthr';:;^^;^"'f-^ ^'''l
P^Per fasteningsana the construction of slide gates {delbarriires & couUsses) which are merelv sunported and held in position by the r ownweight, ,s notacomphanco withtheS Ltute

Lf'^g*^" y-,fr«'"^,2>««^- Railway Co,Tl.
I

R. 2 S. C. 181, and 9 L. N. 203, 1886.

Wj

III. Fences.

son?"t^L°T'''1-^"'^' ''« ''bomins <Jg forsont tenues de faire et entretenir a lei r.ram des c otures de chaque cote duchemhde fer, do la meme haut/ur et force nuoTclotures de division ordinaires, a %Ct doquoiellesspntresponsaWes de,. dommarescau,sesparieurs trains ou locomoti™^uvanimaux sur leurs chemins <Je fer / L.^

27. Uno cloture composee aeulement do

f

tJf'^^T ^<"°Pagnie de chemin de fer esttenu de transporter ses passagers sains et

suUe e'nr '*^^"»^H°". 4 daL une pour

arrive s.n.T'"^^'^
•'^':?"^"* '''"°« '^^cWent'arrive sur le chemin de fer, la Cour nresuniera faute de la part de la comjagnfe duchemin de fer ou de ses employes sHaoom

St^t^d'Ser ^""-
?",? "^-fe^VLuTe

30. Une compagnie de chemin do fer AQfresponsablG des dommages qu^e^e cau!eorsque Jes etincelles qui fortentTune deiocomotives qu'elle emploie pour faire tirerses wagons mettent le feu A un batimenfpresduquel il pa,se, et cela quand rsmela compagnie aurait pris toutes los me^Sde garantie fournies par la science f^tuelTe

227ff88f
'

• " ^ '^- ^- ^"^' «fc 8 L. N^

31. A railway company is responsible fordamages caused by sparks from Us Tocomotives, notwithstanding tho fact th«f f^»company has complied with alUhe Jeou rements of the law, and has used the^o't

J V J^a Compagnie du Grand Tronr

275fllT'
""• '' '' ' '^- ^- 364,and 8 L.T

32. Une compagnie de chemin de fer onivend un billet de pas a'-e d'un on^l.-f a
^

autre sur sa ligne,^t qSi cdlocte ce bHle?du passager<lans un d'e ses chars, eat tenu

'dirt llet^'.
'"'"'

i'^"''™^^'
i»di,^ul1ur To

ipKs:rL.^[iv42T^^
341,1885.

"•'^•^'- 4Jrf, otSL. N.

33 En parail cas, si le passasar saute enbfus du tram lorsqu'il est on mouvement etso fait das blossures graves. n« f ";t "l"^-^'
une imprudenco de sa part que laCour do"itprendre en consideratio'n poilr dimlnuer ?es
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dommages h. etre accordfie a oette per-
Sonne. 0) lb.

*

34. Une compagnie de chemin de fer eat
responsable des dommages d'un incendie,
cause par des etincelles echappees do la
cheminee d'une de ses locomotives, lorsque
par la fermeture de " I'etouffoir," remission
des 6tincelles aurait pu etre prevenue. Bus-

35. A line of railway running alongside of
a street, and not divided by any fence from
the street, is not a road on which foot pas-
sengers using it are entitled to the same
protection as if they were walking on an
ordmai-y highway. And so it was held that
a person who was injured by falling oversome planks lying on the track, had no

*A? .? oP'"'^ *^® company. Fmicher &North Shore Ry. Co., 9 L. N. 75, Q. B. 1886.

36. Une compagnie de chemin de fer est
resporisable des dommages soufforts par un
mdiyidu en raison de ce que par la cons-
truction do son chemin, elle a neglige de
taire les travaux necessaires pour ^gouter
des proprietes qui out ete inondees par le
iait des dits travaux. The Canadian Pacific
f^^^u>ay v. Pichette, 31 L. C. J. 36, Q. B.

37. Une compagnie de chemin de fer a le
droit d'arreter ses chars sur aucune partie
de sa voie, et, en laissant echapper la va-
pour qui 8'occumule dans la bouilloire
d une locomotive, elle ne fait qu'user d'un
droit legitime, ct n'est pas responsable en
dommages, parce qu'un cheval aurait ete
elfraye et se serait blesse

; le proprietaire
du cheval etant tenu de le surveiller demamere a ce qu'il ne s'emporte pas. C. P
R. R. V. Chdteauvert, 16 R.L. 28, Q. B. 1887.

38. (Reversing the judgment of the Court
be ow, M. L. E. 3 Q. B. 324, and 31 L. C. J.
^bl), where the breaking of a rail is shewn
to be due to the severity of the climate and
the sudden groat variation of the degrees of
temperature, and not to any want of care or
skill upon the part of the liailway Companv
in the selection, testing, laying and use of
such rail, the Company is not liable in dam-
ages to a passenger injured by the derail-
ment of a tram through the breakhigofsuch
rail (Fouruier, J., dissenting ou tr.^ ground
that as the accident wns caused 1 y a latent
detect ih the rail in use, the Companv was
responsible.) The Canadian Pacific R R
Co. v. Chalifoux, 11 L. N. 315, Su.'Ct. \m.

39. En yertu de la section 46 de I'acto
des chemms de fer S. R. c, touto com-
pagnie de chemin dc fer doit payer les. dom-mages resultant de son droit de mettre ^'«scwtures paraneiges sur les terrains situes lelong de aa voie ou ligne de chemin do for
iorsque ces dommages diminuent la valeur

722

C. P. R. R., 16

(1) In appeal action dismissed on the OTonnd •
•'

srL^c! ^231"^"^""*' M. h. K. 2 q. I. 258. et

de ces terrains. Sanche v
R. L. 296, C. C. 1888.

40. Ces dommages sont des dommages
r#el« k la propriety et le proprietaire memonon en possession actuelle pent prendre
1 action pour rgclamer ces dommages. lb.

41. Uue compagnie de chemin de fer est
responsable de la perte d'animaux qui en-
trent sur sa voie par le mauvais etat de sa

w /x' ,^*
S,1'

''"'* *"^** pa"" ces convois.
Montrial et Champlain R. R. v. SteMarie
16. R. L. 680, Q. B. 1888.

'

42. Section 13 of the Railway Act res-
pecting the responsibilityof a Railway Com-pany lor damage done to cattle through
neglect ot the Company to fence its line,
only applies to proprietors owning oropertv
abutting on or crosse.J by the Railway line
whose cattle are injured through the neglect
to fence in conformity to this sect-on of the
Railway Act Fouchony Ontario and Quebec
R. R. Co., 1 1 L. N. 74, C. C. 1888.

43. In such case a Railway Company is
only responsible for damage done to cattleon Its Ranway by its trains or engines, and
IS not liable for accidents happening on an-
other line of Railway running parallel and
contiguous to its line, even though the fen-
cing of the farst line might have prevented-
the accident. 76.

44. The damages contemplated by this
section are actual damages, and the expense
and trouble a proprietor of cattle incurs in
herding his cattle before the accident, to
prevent their escaping on to the Railway
line, on account of absence of fences, is not
a damage that can be recovered from the
Kailway Company in a case such a« the
present. lb.

46. A railway company which, under the
provisions of 44 Vict., chap. 24, sec. 3, (now
Revised Statutes of Canada, chap. 109, sec.
47), extended to Defendant by 46 Vict., chap.
Z'i, without obtaini.ig the consent of the
municipality or the owner, raised a muni-
cipal bridge passing over their railway and
also the approaches thereto, is liable. to the
adjoining proprietor, for tho damage sus-
tained by him by reason of tho increased
height oHhe highway as it approaches the
bricife'o. Hill v. Grand Trunk R.R. 12 L. N.
)7, S. C. 1888.

47. When the employees in charge of the
tne trains oi a railway companv discover
animals upon the track they are bound to
exercise proper care and prudence to pre-
vent injury to them, and a mere slackening
otspoea will not be considered sufficient to
relieve them from responnnbility. Poniiac

(q'b: m,1Z.'''-
""'- * "'•'^^' ^- ^- «•

48. No requisition or writing waa necn?-
f.i'-.y to put iJefendants in defaidc for non-
oomphanc.i with Consolidated Railway Act,
l><(9, sec. 10, as amended by 46 Vic. cap, 24
sec. 9. i&. ^ '

ri
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49. A railway company is liable for animals or cattle killed or injured bv Zifw,^on he track of the railwaTin co/sefueSof the absence of cattl. guards. Sutreference to whether such a'nimals were as

onSiX~^"'^'^^"'"^'''^"^"''^

de ses locomotives qui, en trainant^un 3eses convojs, met le feu a des l.atisses prS
^r/?n.

'^.-''""' ^^' ™« "'^^^ action'peu&tre intentee pour ces dommages, par lepropn^taire de .: batisses, et pa.V compagnie d'assurLn.', qui lui'. AtV'„L?^f
pour partie des dorlag.'s qJefle fp'^yt'

367,T^'lL!'- "•
' '^- ^- ^-^^--^

'7 « l'"

51. La prescription de six mois decret^epar le sfaU^. loderal ,le 1879, " I'Acte Re
sec "7^''

n??""'",^ de fer, 42 Victoria ch 9sec. 27, ne s'applique pas a une compagnie
f ^^T'.l^'' ^"^ 'n^orporee par laSkturede Quebec, quand meme lis domXesseraient causes par un de ses con vois fur

Tno.'.^'^'"
«PPartenant a une compagn^mcorporee par le parlement federal 76^

cauL'^bv'rrrf^'''"^,'' ^>^>« f""- da-^agecaused by fire by sparks from its encineeven though the latter is used with prope;care and supplied with the best appK'and most modern appliances to prevent theescape of sparks. The law on the matter inthis province distinguished from that nforce m New Brunswick, as laid dow^ „

ff i? n^- ^f- Leonard X. Canadian PacificR. R. Co., 15 Q. L. K. 93, S. C. J 889.
"^

53. A railway company is not liable for

tT^A 1*'*"!,^^ to the owner of baggagelost or delayed on the railway, nor for elpenses incurred by hii. in looking afte. thebaggage, the measure of damage beinc thevalue of goods lost. Provcnchert cZadtl
Pacific Qy. Co., M. L. I{. 5 8. C. 9, 1889

si.fAJ/'^'''' ^"^^^P *>"' ''^^n fo"nJ aftersuit has been issued, and has been accentedby the owner, the railway company is odvrosponsible for the taxable costs icurredup to date of delivery. lb.
'"cuifed

subfecTtn Sf^"'^^'?'?' «
'i^'-^^y companysubject to the provisions of the Dominion

a strip of land running through the centre

PainS 'X'PI^- 'i%
P™I-ietor%rth:

i-iaintifts. Ihe Plaintifls wore indemnified

ed term of their lease, aud on receivi- thkindemnity released the comX '

of anclaims and demands whatsoever they mighhave against the said company for theSof occupation of the premises in quest onand generally of all lights and p^^v^IoZ'

^^^^^J^^!^^ *-- thes^aidK:!!

requi«;ci^by%a^^^^^^V£;;^-j
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way." The company shortly after proceeded to construct the railroad, and ?n sodoing made a deep cutting along the strin

oarfTJr'^V P'«r","« accessCm onepart of tho faim to the other. No bridceor crossiiv' wa, made to connect the seveSportions 01 the farm for nearly two years

wenTL^'^'t/J^ThT^^'""T °f 'heCdwent m.— Ueld, That the rai wav comnanvwere bound to furnish the lessees wTprJ^per bridges or crossings even dunng theprogress of the work, and that in deiHult of

if^T^ ^^7 '"?"''* ^« ^''^ble in damages

deed of release above cited, as tl ose onlv

uZTi '"'lemn ty for the loss of the stZtaken by the railway. lb.
^

d«nl"ivi'j if*"
^''*'"'iff« had not been totallydeprived of access to the ,evered portionof their farm, but could communicate therewith by using their neighbors' br^".' . andcrossings, moderate dauTages would beallowed, representing the loss of time and extm

f^'n^raKiK^^rbS
marchf et qu'elle met sur ces billets ou'enconsideration de ce privilege, elle ne serapas responsable dudommage cause auxmarchandises et effets que ceux qui se servent de ces billets portent avec^e^x eUen'est pas responsable des ecliantillons deinarchandises qu'un commiB-voya'eur aurafait entrer comme son bagage et qui serontperdus en route, d'autant plus qne pour cesmarchandises controlees (checLedl^mme

to the land of an adjoining proprietor andthence upon the track where it Ts kiUednotwithstanding the fact that the Hne ofthe radway is unfenced. Morin v Thl

60. Contractors are not em))lovee8 or s«rvants within the meaning of Ir^lOsTc c'

, 61. Une personne qui, cont.rairement r.,..
I r^Mloments d'une conip^gnie de Temin"^^fer qu il connait, embarque k bord d'un tmindefret et qui eprouve des dommages par

;iuoi,. U eat le'cotnLm' S T!S.
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VI. Position ov Trustees.

62. The possession of the trustees of the
South Eastern Railway Company as represen-
tmg the bond holders, is that of pledgees,
and they are liable to third parties for all
work performed for the road, whe > it ap-
pears that such work was necessar; for the
maintenance of the road in runnitj- order
though the work was executed before the
road passed into the hands of the trustees
JTa"* 'dge v. Farwell et ah, M. L. R. 3 S.
233, looT.

VII. Prescription op Action Against

63. The prescription of six months enact-
ed m section 27 of the Railway Act R. S. C-
cap. 109, is applicable to cases where dam
age is caused to land through a prelimi-
nary survey made with the object of locat-
mg the railway line over the land, where
th^ line so surveyed was subsequently aban
doned and a new location adopted. Ravary
V. Ontario & Quebec Ry. Co., M. L. R. 5 S.
C. 64, 1889.

64. As the damages in this case were
contmuous, and as the action had been
commenced within six months from the
cessation thereof, the claim was not pre-
scribed under section 27 of the Railway Act.
Smith & Atlantic and North West Rv Co

'

M. L. R. 5 S. C. 148, 1889.
'

65. Such damages were not limited to the
period of six months next preceding the
mstitution of the action.

66. The prescription ofone year under 43-
44 Vict. (Q.) c. 24, s. 6, applicable to claims
for damages against provincial railways, ap-
phes where the damage was caused by a
train of a company under provincial con <;rol,
though the train was running at the timi on
a portion of the line of a federal railway
company over which the former had running
rights. North Shore R. Co. & Mc Willie et
al., M. L. R. 5 Q. B. 122, 1889.

67. The same prescription applies though
the provincial railway before the accident
occurred, had been transferred by 46 Vict.
(D.) c. 9, s. 27, to Dominion control. lb.

REAL ESTATE AGENTS. 726

XI. Seizure and Sale of

tu^^j u P**'i"'»y '""•y bo seized and sold for
the debts of the Company which owns such
Railway. Red/ield v. The Corporation of

m'p! a'i888
^" "^' ^-^'''""^ ^^ ^- ^'' ^

71

.

While the effect of the Act 43-44 Vict.
(Q.) ch. 49. and the trust conveyance of 12th
August, 1881, executed in pursuance there-
of, was to vest the propirty of the South
Jiastern Railway comi)Hiiy and its appur-
tenances in the trustees, the Act does not
apply to proceedings taken in execution of
a judgment obtained in a suit instituted be-
tore the Act became law, such proceedings
being within the exception of sec. 11. lb.

72. A railway cannot be seized and soldm part, even on a judgment by bondholders
except in accordance with the dispositions
ot the special statute authorizing the crea-
tion of the mortgage or hypothec. A railway
13 an indivisible thing, and can only be sold
asaAvhole. Stephen et al., & La Banque
dHofelaga, M. L. R. 2 Q. B. 491, and 2 L.
iN. llo, looo.

EAILWAY STATION
I. Damages FOBBreach OF Contract

TO Build, see DAMAGES.

RATIPrCATION

cootractT
"""'=''"' "^« ^°^' '«'*^

RATURES ET RENVOIS.

I. NON DECLARES, voir CAPIAS. Affi-
davit, action Qui Tam.

'

VIII, Privilege of Contractors.

68. Le constructeur d'un chemin de fer
n'a aucun droit de retention sur les travaux
par lui executes, a moins qu'il n'ait acquis
et conserve le privilege qne lui accorde
Particle 2013 C. C. sur la plus-value qu'il a
donne aux immeubles. La Banque d'Ho-
chelaga \. The Montreal, Portland and
Boston Ry. Co., et Raymond, opposant, M.
L. R. 1 S. C. 146, et 8 L. N. 99, 1885.

X. Rights of Bond Holders.

69. The holders of Railway bonds have no
right, as such bondholders and hypothecary
creditors, to oppose the sale of the railway

REAL ESTATE AGENTS— fifee

AGENCY.

I. Right to Commission.

73. M. employed T, a real estate agent, to
purchase a certain property belonging to
M. T advertised the property, and negotiat-
ed with several persons, one of whom, (i, he
sent to M, who shortly afterwards notified
l^that they could not agree on a price, and
liist lie wltshod to withUiaff iLo property
from T's hands and occupy it himseff. T
thereupon rendered M his account for ad-
vertising the property for sale, which M

4X

S:|
lijf
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P**^- Two days afterwards M sold the nrnperty to G upon whichT brought an actZ'to recover his commission of 2f per cent onthe puce.^mid, that M was LlTe t^ T forthe said commission on the price of salemma*v. Merklev, 32 L. c"j. 207 S C

EEASONABLE AND PEOBABLE
CAUSE — See DAMAGES.

RECEIPTS.

I. Containing False Allegations.

tiolfkS h'^"'"''"^® P*""^"* q»« considera-tion a 6te donnee n'est pas nulle inin fZf^

fi^n*^""
««t P^iouve q^ue ten" SidS-tionn'apas ete donnee; tout au plus ceTa
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77. La Coui- du Recorder do k Kiti ^,

enivrantes, contrairemont A cet avis TceCqui a I'habitude de boire avec eSs 3v7«blay V. Oaden, 19 E. L. 646 S. C I896

REOUSATIOlf
I. Procedure in Cases of

MEN?°^^^^ Employment op. see PAY-

EECEL— Foir SECRETIOl^^.

EECETTE.

'rkAl^Tu^^^^^fSr' "^'^ ««^^-

onL fJ^^ ®^^ provided by Art. 181 appliesonly to the proceeding of the party maWrecusation, and not to the cas^e& hfjudge recuses himself or the grounl ofrecusation are notorious. Merc^ywJ
t^^loo & Magog R. R. Co., 10 L. N 346; S C."

truTh Sif* ^^^ P"';"^' °^"«t be heard, the

sxtzTdSirr- '-''^

petition in recusation. Jb.
'^®°"^^<^' °^^^^

82. Inscription and not motion is t .«proper proceeding to have a rrnHH^ •

recusation brought up fSr triat ^/6 '"'^ "*

RECONNAISSANCE.

E^ID^E^N^rADms^sfoNr^^^^^^' ->

REDDITION DB
ACCOUNT.

COMPTE
ACTION.

~8ee

RECORDER'S COUT.

poS-rI;revSnf"op?oTtS;4r''"*^
ver sur le produit drmSe^u'd^Sr"

i^iii/ of Quebec, 8 L. N. ISl",' q'.'b.'Tsss?'
"'^j

REDEMPTION.

ND sold for Taxes

II. Sale with Right op, see SALE.

JUbfoiALf'''
'*'''' ''''" '^^^^«' »«« SALE

REDHIBITOIRE -Foir ACTION.

REGISTRATION.
I. EFPKCT't>P

opPbStv.^^^'*^^"^^ Description

aafPRSomSN.^ "" Pbbscbiption,

^r^^^^^w?"*fW4^c ,«.ib.
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IV. Op bailleub db fonds.

VILEGE.
^"^"^^ Grants, see PRi.

VI. Of Donations, see DONATION
VII. Op Sale.
VIII. Op Substitutions.
IX. Radiation op
X. Ranking op Title.
XI. Renewal op

I. Effect of

83. D transporte par acte authentique aBunprix de vente d'immeuble nonenre-
gistre da par C A qui le transport est signifi6.
mais lequel n'etait pas enregistre. Plus tard

If/"^* f
'"'"** •''* enregistre, sans men-

tion du transport. SubB^quemment a tout
ceia, ij qui a un jugement contre D, fait
signifier une saisie-arrSt a C qui declare nn
rien devoir A D. Alors G fait e^nregttrer unecopie du bref de saisie airgt et du ^0068

Flll.iV^
signification et en donne avis AC en lui faisant signifier des certificats d'en-

regwtrement. Posterieurement, le tnu.sport

o;l?«* ^'* enregistrS et il est de nouveau
Bi^ifie ayec certificat d'enregistrement k C.
Vient maintenant une contestation par G de
la declaration du tiers saisi.-Zup^, que I'en-
registrement du bref de saisie ne laut rien.
et qu'il n'a pas fait voir au bureau d'enregis-trement quelle crfeanco ilsaisissait.etque la
signification du bref de saisie arrit n'a pa^oi^re une cession judiciaire, et que le juge-ment seul ordonnant au tiers saisi de paylropere cette cession. Goyeite v. Buvrl et

mf' ^- ^' ^- ^ ^- ^- ^^' ^"""^ 9 ^^ '^'

84. D n'6tant pas un cessionnaire ne peut
8epr6valoir du de&ut d'enregistrement du
transport, et ce transport, meme non enre-
pstre, signifie avant la saisie-arret, I'emDor-
tera sor cette derniere. lb.

OFP^^S."'^^""'^ DESCRIPTION

S.'). Le titre d'un immeuble coutenant
une designation erronee d'icelui, et dument
enregistre, peut-^tre oppose & un tiers ae
quereur subsequ.-at de c«t immeuble, auia un litre contenant une designation exactede 1 immeuble et dumeat eiiregistre, s'il estetabh que cet acq,«fc«r subsequent, aumoment de son acqaisHaOT, connaissait le
titre du premier acHjufereur et I'erreur dans
la designation de oet immeuble. dan<, p«
titre. (art. 2085, A 2089 C. C.)2ovy La
vote, 1 5 R. L. 2^7, Q. B. 1888.

^ ^'''
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/• L'hypothtqne n'existe pas sans cnre-
M^trement, et n'est pas mgme pr6f6r6e auxcr^unces ch.rographaires et ne peut donner
lieu d I'action hypoth6caire. lb.

88. Le defendeur, sur Taction hypothfi-
caire, pent plaider lea moyens que sonvendeur et garant aurait pu invoquer. lb.

VII. Of Sale.

.

*^-
J^f

tiers d6tenteur n'a pas de poases-sionutile A I'encontre du crfiancierTypI-
thecaire, tant que eon titre n'est pas en?e^

sl a k. S««'»'"^
^'""•'^««, 31 L^c. J no,

VIII. Op Substitutions.

90. Avant la loi de 1855, les actes erfan f
substitution devaient etre' lus et puSscour tenante, et devaient cHre insin^ies etonreg.stres au grefi^e des tribunaux. Stn5
V. Doneau, 32 L. C. J. 201, S. C 1888

^

IV. Op uailleur de fonds.

86. Le privilege de bailie w de fonds, s'il

?„?lP*t®?!'f«l'^''^' tie donne pas lieu de
,_.,..,.,... :i-j,.j.^..cc5ji-g^ tjida qu'ii i)Oit pi^tereaux creancea chirographaires et a oelles

91. L'enregistrement d'un acte creanf
substitution, eflectue en 1844 au bureau
d'enregistrement du comte, n'a pas du avoirpour efi'et de suppleer a la'pubficatKt AI'msinuation alors exigees. lb.

"®'^*

185?"i:lff°*L°'^'"'*
substitution fait avant1855 doit etre enregistre de nouveau aubureau d^nregistrement apres la passati^nde la loi de 1855. lb.

passati )n

93. D'apres I'article 2172 C C f«l „„•„
mend6 par 35 V., ch. 16, secL 4:ftStrement dun tel acte doit etre renouveUdans les deux ans qui suivent la mise ««force du cadastre. lb.

"

IX. Radiation op

94. This is an action to compel radiafinnof a pretended hypothec created bvZregistration of Defendant's |uda7nenf aL- !
one W. W. Beckett for $29^ 72 infeTfand costs, alleging that s.id Vrw.' BeckSIS indebted to Plaintiffs in th<. sum of $33 0(Sfor a note given them, and was so indetJe^m November last. That on the 19 h ISUvetnber last (1884), being insolvent himade a transfer of his nroDertv f-
Darling for the benefit ofh cfeSr, h"?
they. Plaintiffs, had then aed him '»L'^'
action being returned on the 6th nP i^

®""

ber; that on the Uth of Decemb^n^TT
ants also sued him for their debt (r''Sand on the -th of December obtainediuSmentupon meir confession, and Stererf"this judgment against the pronortv !^
tioned m the ret«Tn

; that thRsl,,^"?-
obtain an undue raft .ce and Ti,^ *?
its rad,ation on the , -, d that i

2 '"^'^

preferential hypoth ,i,,y da^ to fif T
ants. The Defendant ! ^e noTnil f^i^l"'*-
content th«nia«.i„^.„.;u !?-°?' P'eaded, but

I ment that, unti^r Art.'mi:at^iSS
!

were insolvent no hy,.otheo yps acmWrfJ?t
*

I
the registration of fioL iw-,nlatT!i^x^y

I
they. Defendant., had a^ri^^rtoeL^^J^JJ,*!
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th«v^'al«"^* '"*"'J°*
"''^ ""'^ ''« 1 adiation

;

w^Ld anf.Tn^r^i "'"y "»"'"J^ havewaited
;
and if Defendants sought to obtain

Defenr^"'
'^'''

"'u^^
°^"«^ oon tost, and

?of;fr^l. T "'"^ "?' ^"""'l '° radiate on anotarial demand. Articles 2148 and 214<C.C donot apply. What h registration?
It 18 a claini of hypothec. Articles2026,C Ce<«?., declare that legal hypothecs onlyaffect properties inentionod iii notice INn
tice in Consolidate.! Statutes, p. 388)." Thisnotice must be given by Defomlanti That
IS, they ask that the property describ;d mi.become bound and affected by the generalhypothec under their judgment. TheSare undisputed. Beckett was insolvent he Iwas sued by the Plaintiff, for a large amonnf

'

Bome |;33,00p. He made an as gmTnt o .'

ThlT^Zn "^''^T^ bi'"BeffiSen

on the 12th, on his own confession, judc-ment was rendered and registered by theDefendants asking preference by judickdhypothec. The Plaintiffs complain of h^and ask that the pretended hypothecshould be radiated. Tfie codifiers fave notchanged the law from whatit was under cap

62, vol. 3) that they have added a few artiVand suggested a few amendmentr tl - '

was on this article only they deemed i^'
•

cossary to offer any special remarks. "

„ v

2148-49 and section 42 of chapter 37 d-idated Statutes oflxjwor Canada and A,
ticle 2159 Code Napoleon. By Ch'apS 3

,C. S. L. C., section 42, the right of actionseems to be limited to the debtor, but our

tere'stT 'C%Y "^^ ^^ ''"yparty in-terested. Ihe Defendants claim a mort-gage. The Plaintifis say : " You have "one

f" y?"''^«'r\''P''"J"^'*''»l to us; cancel'
It." The Defendants say they had a riaht toenregister. What does this mean? Thlt

•^.i, 1 ^ ""® ^ ^' 's not. Their claim
IS that of a mortgage created by them b^

nofexTsTWfT' '^^n''^'"'
which doS

° i « v:., J'Z^i'^ "" ''gh' to it- But they

(See 31 Laurent, p. 149, sec. 174, pp. 1545sec. 179, pp. 167 and 182; La Bmnue jalques. Cartier v. Ogilvie, Id L. CT n imCourt of Queen's Bench', 1874 ) Ju'dLe^t

X. Ranking of Title.

^^'
-^c

*!?,^"a,'ssance acquise d'lm droit depropriety d'lmmeuble non enregistreVapnar
tenant a un tiers et soumis a la formSde 1 enr^gistrement, ne peutprejudS auxdroits de lacheteur de I'immeuble qui "aacquis depuis. pour valnu" --"p- -r
•Tun titre dument enregi^t'ree."Vamer"*Devhn, 15 R. J^ 621, 1874.

^»rmer sr
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f inn'v
^,'"»••H''',<;'«nlent d'un acta d'obliga-

tion fait avant I'enr^gistrement du titre Su
d6bitcnir a, par I'enregistrement de co titre

r«r»i[! }i M™''/*"'
'^^ I'enrogistroment decot acte d obligation, art. 2043 et 2098. C CKerrigan v. Ji'ead, 17 11. L. 571, S. C. 1883."

97. Lorsqu'un douairo coutumier a etA
enregistro sur un immeuble, une cr6ance
ayant la priority de date et ,'rorigin67m"tis
enrogBtree sur lo mSmo immeuble subs6quemmont au du douaire, ne constitue pasune cr(.ance anterieure ou proffirable," pur-geantlo douairo coutumior dans le sensde
I'ar iclo 710 C. P. C. qui n'a trait qu'al'ani

I
r.or,t6 de ,ang, et A la ,,referenc'e a raTsond un privilege on vertu des lois rfeglant les
privii^iges, les hypotheques et I'enregistrement des droits sur les immeubles. Lhotte& JJeschemcaux, M. L. R. i 8. (; am .-j
8 L. N. 331, 8. C. R. 1884. '

*""*

98. Le dernier alinea de I'art. 2098 ne
8 applique pas au cas de I'hypotheque judi-
ciaire, laquel le n'est pas consentie par le
debiteur, mais est prise malgre lui. Rt
1 hypotheque judiciaire prise sur un immeu-ble alors yendu par lo d.'^biteur, vaudra krencontre de I'acquereur, si l-act^ de vente

L?^- ,''"''°S'«,t'"f que subsfiquemment kmiegistrementdu jugement. Ckarland &
/• mcher, 9 L. N. 6

1
, C. C. 1 885.

^

99. Le .lebltour qui vend un immeuble
'i'i il a hypotheque, perd le benefice du ter-
ijie mentionne dans I'acte d'obligation, siacte de vente est enregistre avant I'acte

8. C. itt""
^" "^''"''

*^ ^^- ^- <522,

, ,.\?^A
'^}"^ '"'"*'® received or knowledge ac-qu red of an unregistered right belonging toa third party and subject to registration

cannot prejudice the rights of a subseqS
purchaser for valuable consideration vvhose

surh tm«^^"
diily registered, except when

traaer ,-o. O, 2085. Ihe mere fact that thesubsequent, purchaner was cognizant of the
prior unrogistered deed, without evidenceof fraudulent collusion between him andthe vendor, does not afiect his rights. Andso where F. made a donation of real estate
to 0., and m the following year, for valuable
consideration, sold the same property to Sand the subsequent deed was registered
prior to the registration of the deed ofdonation, and (in the opinion of the majority
of the Court) there was no fraudulent coUu-
sion between F and S, the second acqu^eur,
t was he d that C could not maintain a pe-

deed of donation, though S had knowledge
of the prior deed. Charlebois v. Sauv£, M.

101. Toute transmission d'immeuble de
quell. lie maniere qu'elle se Drodn!.««aaf .-,„.
iiiis« a I'enregistrement pour Stre viable-ment invoqu6e k I'encontre des lois, et rienn'exempte de cette fbrmalite le titre qu'oc-
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'un aote d'obliga-
ment dii titre 3u
oinent do m titre
nrfigistrement de
'(m ot 2098, C. C.
.571, S. C. 1883.

coutumier a 6t6
ble, line crSance
et d'origine, iniiis

imrnoublo subsS-
no constitue pas
pri>f6rable," pur-
dans lo sens de
trait (luVi I'ant^-

ftrence il raison
i lois rSglant las
et I'enregistre-

leubles. Lizotte
1 «.<;. 402, and

I'art. 2098 ne
ypotheque judi-
onsentie par le
malgre lui. Rt
»8ur nn immeu-
iteur, vaudra a
I'acte de vente
s6quemment A
nt. Charland &
15.

un iinmeuble
benefice du ter-

d'obligation, si

re avant I'acte

. 17 K. L. 622,

' Icnowledge ac-
at belonging to
:o registration,
fa subsequent
eration whose
, except when
an insolvent

e fact that the
?nizant of the
lout evidence
een him and
8 rights. And
of real estate

P, for valuable
property to S,
'as registered
the deed of
f the majority
idulent collu-
nd acquSreur,
laintain a pe-
ed upon the
d knowledge
V. Sauv4, M.
C53, and 32

imeuble, de
iuise est ?.n\^•

Stre valable-
i lois, et rien
8 titre qu'oc-

?33 BEGlSTRATION

102. U requ6rantea droit dans cos cir

"cifSa'a ^;f
"""^ '"°"*=^« «»'•-•

KKJ. L'onrfgistrementd'un jugemont.avec
un avis designant un immeiible par son nu-
in6ro officiol comme devant etre att'ecte AJhypoth^que rfisultant de ce jugement, a
effet A I'encontre de I'acquorour de ce meme
immeuble, i)ar un titre qui designo cet im-meuble sans donner le numfroofficiello du
cadastre. Watson Manufaclurina Co ,fr

SiSguin, 18 U. L 677, S. cl 188!).^

104. Le d6biteur qui, par un acte non en-
registre, a hypothequ6 un immeuble, pour
garantir una obligation k terme, et vend cet
immeuble d. un tiers qui fait enr^gistrer son
titre, avant I'obligation, diminue, par \h, los
suretSs du creancier, et perd le benefice du
^'n^^ f^'i"^**""'

* ^i<=h<iud, 33 L. G. J. 76,
S. l>. K. JooV. '

XI. Renewal of

105. Le renouvellement de I'enregistre-
ment d un titre, dans les d61ais prescrits, la
ou le cadastre devient en force, n'est neces-
saire que pour les droits reels consentis surun immeuble, c'est-A-dire, les hypothequesou autres charges con3tituantIe>.,adrm •

et U n est pas necessaire pour les droits dans
lapropri6te,yM* in re. Surprenant v. Siir-
prenanLet La Cie de PrU et de CrUii Fon-

1885.
^ ^" ^' ^^^' ''"'^ ^ ^- ^- ^«<5'

106. Lorsque ce renouvellement est ne-
cessaire, s'il est fait, -.1 valide tous les titres
qui dScoulent du titre enregistrfi, memeceux anteneurs au reoouvellement, lesquols
conservent leur rang. lb.

107. (Approving La Banquc du Feuple &
Laporte, 19 L. C. J. CO.) The renewal of re-
gistration of any real right, required by C.
o. zm, has no reference to a rig) in the
property itself, such as a servitude ,f drain
through a property, established by deed in

Twn 1. ^J'f&^i^°/'pSJ>roperty. Wheeler

1)2 1885
^' '^^' ''"'' ^ '^- ^•

108. When, in a deed of sale of an immo-
vable, the price has been made payable bv
instalments, with a bailleur dejoivh hypo-
thec, enregistered before the promulgation

fj ^^*i*^*5u' i'^^''^
''"'"g »o obligation,

unpoaed by the deed of sale on the purcha-
ser, to renew the bailleur de fonda hypothec
alter the cadastre should be promulgated.—
Held, that the act of the purchaser, in
creating a hypothec ou the immovable,
which hypothec had been enregistered
before the promulgation of the cadastie and
uaa oeen renewed after such promulgation,
and the purchaser's omission to renew the
<>atUurde fonds hypothec—had not dimi-nuhed the security of the bailleur de fonds
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I

creditor
.
and had not rendered immediately

payable, under art. 1092 of the C (," the
.instalments then not payable of tiie'pur-

t^T'r'7JZ ^"**'"' ^- ^'"^"y. ^^ ^- N.
•>B, i>. O. loot).

109. In the absence of an express cove-
nant, in a (Ip.Ml of sale of an immovablemth bailleur de fonda hypothec, to the
elJoct that the purchaser shall renew the
bailleur de fonds hypothec, lie is not oblieed
to do so. lb.

*

110. An oral promise renew the
hypothec, made after th. ution of thedeed of sale, would only -,vo rise to an
action of damages, it damages there should
bo, and caused by such failure to renew. lb.

111. I.o creancier eat encore a temps pour
renouveler I'enregistroment de son droit
reel, apr^s Texpiration des deux annees (lui
suivoiit la mise en force du cadastre, si I'im-meuble n'est pas alors pass6 entra les mainsd un ac(iuereur subsequent ilia mise en forcedu cadastre qui a enrogistre son titre, mais
alors le creancier perdra sa priority sur ceux
qui auront renouvele avant lui ou pris des
inscriptions hypotheoaires, aprds la mise en
force du cadastre et avant le renouvelle-

nt L.^r9ts"a 188/!^^"'' ^ ''"'^^'^^^

112. Celui qui a acquis I'immeuble, avant
la mise en force du cadastre, ne peut invo-
quer le d6faut de renouvellement des ins-
criptions hypothecaires existant et prises
avant renregistreaient de son titro. 76.

0179^1 ''
F^^quereur subsequent " de I'art.^Ud (lu o. 0. signifio un acquereur post^-neur a la mise on force du cadastre, lb.

V Vo,lf^"°'•^ "autres cioanciers " de
I'art. 2173 du C. C, signifient aussi bien les
creanciers anteriours au cadastre qui ont
renouvele dans les deux ans do sa mise en
torce, que les creanciers subaequonU a, lamise en force du cadastre

; et ils compren-
nent aussi les creanciers anterieurs au ca
dastre qui ont renouvele meme apres lesdeux ans, mais alors seulement a I'encontre
de.s creanciers qui n'ont pas renouvele ouont renouvele apres eux, ot a I'^gard dennouveaux creanciers dont les titres de cr^anco n ont ete enregistres qu'apr^s ce renou-
vol ement, et pourvu que, lors du renou-
vellement efFectue apres les deux annees
1 immeuble n'ail pas passe en d'autres mains'par utre enrogistre. 76.

115. L'enregistrement do Ja creance duvendeur d'un immeuble doit Hre renouvele
dans les delais voulus par la loi relative A
1 enregistroment, pour conserverlo rang de
cotte creance a I'encontre des tiers. Mc-Donald y. Canada Investment Co., 15 R. i^
151, Q, B. 1887.

116. Et les Anonciationa eontenues dansun acte de vente, quand meme elles con-
tiendraient tout ce qui est requis pour I'avis
de renouvellement del'enregistrementd'un
acte de vente anterieur A I'acte ou ellea
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^36
•ont contenues, ne peuvent tenir lieu de
I'avis requis pour le renouvellement de I'en-
r6gistrement do la vente ant^rieuro. lb.

EEGISTRAE.

I. Act Respecting Certificates of.
Q. 53 Vic. Cap. 54,

'

II. Duties op
III. Effect of Ebhobs Made by
IV. Fees of

II. Duties of

1J7. In the caseoftiio seizure and sale
of several lotsof lands, the registrar is bound
to embody all the entries respecting such
lots in one certificate. Be Bellefeuille v.
Oauthier, M. L. II. 2 S. C. 103 etS L. N. 123,
1885,

118. The registrar has' no right to includem such certificate and charge for entries
respecting hypothecs which appear by his
books to have been discharged. lb.

119. Le rggistrateur n'est pas tenu de
fournir au aherif le certificat des hypoihe-
ques aflFectant Timmeuble vendu par auto-
nte de justice. A moins que cout de tel cer-
tificat soit pr6alablement paye. Catudal v
Lessard, 31 L. C. J, 284, S. C, 1887.

120. Le registrateur qui donne un certifi-
cat doit y montionner toutes les hypothd-

'

ques attectant la propri6t6 pour laquelle on
demande tel certificat, mais il ne doit pas
y inclureleshypothequesquiontete payees,
et il pourra etre condamne a remettre les
honoraires qu'il ee sera fait payer pour ces
dernieres entrees. Marchand v. Marchand
& Byland, mis en cause, M. L. E. 3 S. C. 261
1887.

121. Ixirsqu'un shferif demande a un rfi-

giotrateur un certificat des hypoth^ques
aux termeg de I'art. 699 du Code de Proce-
dure Civile, il ne pent exiger, en meme
temps, le memoire du coat de la purge des
hypotheques qui devront disparaitre, lors de
I'enregistrement du double du decret. Venne
V. Thibodeau, 18 R. L. 584, C. C. 1890.

122. Et ce memoire ne peut etre exige
qu'a I'epoque de I'enregistrement du decret.

I iWticlo 699 du C. P. C, et lis ont *gale-
ment droit aux honoraires pour les recher-
ches qu'ils sont ensuite obliges de faire aux
fins d'effectuer hs radiations resultant de
1 enrggistrement du d6cr6t, conformement
aux articles 2155 et 2157 du C. C. lb.

III. Effects of Errors made by

126. Where subrogation is given by the
terms of a deed, the erroneous noting of
the deed by the Registrar as a discharge,
and the granting by him of erroneous cer-
tihcates, cannot prejudice the party subro-
gatod. Durosiera & Lamb, M. L. R. 4 Q. B.
45, 1888.

IV. Fees of

,^27. A registrar, when furnishing to a
sheriff a certificate as to several lots of land
sold, IS not entitled to make separate cer-

I

tihcates for each lot sold, when but one re-
quisition covering all has been filed with

"5 o?
the sheriff. Morris v. Canadian Iron

N 34*1 188?'' ^" ^' ' ^" ^" ^^^' ^"'^ ^ ^•

128. Sur taxation de compte de registra-
teur pour certificat fourni au sh6rif .-.Juq6
que lorsqu'une proprietS immobiliere affec
t6e par des hypotheques, a 6te subs^quem-
ment divis6e en plusieurs lots et cadastr^e
sous autant de numeros, et qu'il a suffi, dans
le certificat, de mentionner les hypothdques
en rapport avec un des numeros et de ne
faire, pour les autres numeros, qu'un renvoi
a cette mention, le registrateur n'a droit
soufl le tanf, de charger I'honoraire de 60
cents que pour le premier numero et, pour
les autres, il ne peut demander qu'un bono-
raire de 20 cents chaque. La Sanque Ra-
tionale v. Noel, 11 Q. L. R. 22, S. C. 1885.

129. Dans le cas de I'hypoth^que qui re-
sulte du jugement et de I'avis qui I'accom-
pagne, la mention du jugement et de I'avis
ne forme qu'une seulo mention et ne donne
pas au rggistrateur le droit de charger deux
honoraires. 76.

°

123. IjO certificat livr6 par le registrateur
en vertu de I'art. 699 du Code de P. C, est
fait aux frais du sherif, et forme partie des
frais g^n^raux de justice aux termes de I'ar-
ticle705duC.P.C. lb.

1 24. Et le cout du m6moire pour I'enre-
gistrement du titre du sh6rif ou d^crfit, et
pour la purge des hypotheques qui en rfisulte,
aux termes des articles 2155 et 2157 du C.
C, est a la charge de I'adjudicataire. lb.

IOC -Cli 1,

uX- - - --gistfatcurs ont dvf^]- ^^^
honoraires pour recherches, lora de Ik con
fection du certificat requis aux termes de

130. Et le registrateur aprds avoir charge
10 cents jiar ann6e de recherches, en vertu
de litem 18 du tarif, n'a pas le droit, sous
1 item 15, de charger 20 cents pour chaque
aote compris dans ces recherches. lb.

oJ^h^ registrar, who is required by the
Nheritt to furnish a certificate of the hypo-
thecs existing on a property about to be

y, , • ", * "8'^'^ *° ""^ta'" the certificate
until his fees be paid. The registrar's fees
are subject to taxation, but such taxation
can only be had upon the petition of a party
interested m the report of distribution Ca-
tudal v. Lessard, U L. N. 98, S. C. 1887

REGLE.

impSnSent^.^"^" ^^« ^^«^«' --
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rMlements.
I. Deb corporations municipales,

vor^r MUNICIPAL CORPORATIONS.

REQUflTE CIVILE. 738

REPAIRS.

I. Lien for, tee LIEN.

RELIGIEUSES

1. Civil Status op, see CIVILST dTUS.

RELIGION.

I. A Condition in a Deed that the
Person Receivino shall Profess a
Certain Religion is Void, set DONA-
TION.

REPARTITION CIVILE — Voir

DAMAGES AND LIBEL, &c.

REPARTITION.

I. AcTE OF, see MUNICIPAL CORPO-
RATIONS, Assessment Koll.

rEmErE.

I. Vente a, voir SALE, Redemption.

REPETITION DE L'INDIJE.

I. Action en, voir ACTION.

RENTES

I. Constitutes.

132. Depuis la mise en vigueur du Code
Civil le tier8-d6tenteur d'un immeuble affec-
ts au paiement d'une rente constituee cre6e
pour le paiement du prix de vente, n'est
pas personnellement responsable du paie-
ment de cette rente. Wright & Moreau et
ux., M. L. R. 1 Q. B.456et 8 L. N. 371. 1885.

133. Ce principe 6tabli par le Code Civil
s'etend a une rente constitute crefie par un
acte passe avant le code. lb.

134. Des rentes constituees reprSsentant
les cens et rentes ne peuvent etre reclamees
sur une terre, si cette terre n'est pas char-
g6e de ces rentes constitu6es, par le cadastre
fait et depos6 sous les dispositions de I'acte
seigneurial de 1854. La Corp. Episcopale
Catholique Romaine du dioc&se de SlHya-
cinthe v. La Banque des Cantons de I'Est.
14 R. L. 593, Q. B. 1886.

'

REPRESENTATION.

I. In Matters of Succession, see SUC-
CESSION.

REPRISE D'INSTANCE—ASfee

PROCEDURE.

I. Obligation op Heirs with Res-
pect to, see HEIRS.

II. When Necessary, see INTERDIC-
TION.

RENTE VIAGERE.

PRI?iIegE.''''
^«^^^^^^« ^°"«. ^oir

r»iun\Kjia iil ICATUKEd.

I. NoN dAclar^s, voir CAPIAS. Affi-
davit, '

requEte civii-e.

I. Effect of Judgment on
II. Grounds of
III. Procedure in Cases of

I. Effect of Judgment in

135. Le jugement remettant au dodsier
une requ§te civile rejetee en premiere ins-
tance, avec I'addition que la requerante
is hereby allowed to proceed upon the said
requete civile in due course of law, ne fait
qu'autoriser la production de la requete
sans prononcer sur le rescindant qui ne peuC
etro accords que sur preuve des allegations
de la requete. Cooke & Caron, 13 Q. L. R.
1. S. C. R. 1885.

136. Tant que le jugement attaque par la
requSte civile n'est pas retracte, lea droits
de celui qui I'a obtenu subsistent, et il ne
peut pas etre oblig6 a remettre ce qu'il a
rer^i en vortu de ce Jugeiit-c-ut. Fa.

II. Grounds op

137. Une requSte civile sera renvoyee, s'il
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739 RESERVED CASE.

apport que les inanoouvres frauduleuses
doDt le requ6rant Be plaint n'auraient pu
exercer,8ur la dScision du litige, une in-
fluence d6terminante. (Art. 505, C P C

)

I885"*"*
^" ^*''^*''''"' ^* ^- ^' 501, Q. B.

138. II n'y a pas lieu & la requSte civile
pour des irregularit^fl de peu d'importance.
lorsqu'il parait constant que le jugement
qui serait rendu aprds le maintien de la
''*?l".^'e .fi'^ile, devrait Stre le meme quo
celui d^ja rendu. Trudel v. St. Our, En
B|vi8ion, M. L. R. 2 S. C. 169, et 9L. N.'l64,

139. When the record has been tampered
with and falsified by the stamping of notes
without leave of the court or notice to the

%^S P'"'^^i *^'^'' *^° ^"^se » taken en
mibfre, a requite civile, will be received and
the judgment stayed. Oilman v. The Ex-

B 1 887
"-^ Canada, 31 L. C. J. 320, Q.

140. A Defendant whose attorney ofrecord
neglected to appear and represent him atthe trial, 19 entitled to a requUe civile,
especially when he swears that he owes

l^fmToH mt"' '' ^- ^- '''' ^^^

141. La requete civile ne pent etre recueque dans les SIX mois qui suivent la dgcou-
verte du motif de ^'evocation qui donne
ouverture k ce pourvoi, et la revocation!
sur requ§te civile, ne peut etre prononcge
que SI 1 acte ou consentement non autorise,
Bur lequel le jugement a ete rendu, a eti
desavoue par la partie. Rhode Island Loco-mMwe Works & Senecal, 18 R. L. 214, S. C.

142. Un d6fendeur qui se plaint de nepas avoir et« assign^, ne peut, par requete
civile, se faire relever d'un jugement rendu
contre lui par d6faut ; danste^as, ledSdeur doit proceder par requete sommaire
tel qu mdique par Particle 483 du C P C
itforimeaM v. Brault, 12 L. N. 132, Mag. Ct."

i.lf' /'^*'°^,? ^"5 C. P. C. n'est pas limi-
tatit, et il y a lieu d la requSte civile pour
taire casser un jugement rendu contre un
defendeur qui n'a pas ete assign§. Marcotte& Guevremont, 33 I^ C. J. 261, S. C. 1889

REVISION.

EESIDENOB.

I. Op Judges, Q. 52 Vic. cap. 27.

740

RESILIATION.

I. Of Sale, see SALE.

EES JUDICATA - See JUDG-
MENTS.

EETRAXIT — See PROCEDURE,
Discontinuance.

JURISDICTION.'
'^^ J"«^«°^«"ON. ,ee

RETRAIT.

TR A%a'^T°^'^™ UTiQiBUSE, Voir CON-TRACTS, INTBRPBBTATION.

EEVENDICATION.
I. Seizure in, see ATTAt NT.
II. Vendor's Right to, ^. .^le.
III. Dbiay to Unpaid Vendor Ex-tended, see Q. 54, Vic. cay. 39.

Ven^o^!'''''"
''''' "^^ ®^^^' ^'"''^'^

II. Procedure in Cases ov

144. Ix)rsqu'une requete civile a 6te recue
par unjuge, elle doit etre contestte suivant
les regies ordmaires do la procedure. Kin-near & Newman, 18 R. L. 131, S. 0. 1889

49

REVISION.

I. Act Respecting, Q. 52 Vic, Cap.

Dis-

SESEEVED CASE—(See CRI-
MINAL LAW.

II. By One op Two Dependants.
III. Cannot he had on Grounds notPleaded in the First Instance.
IV. Costs when Inscription

missed.

V. Costs op
VI. Delay to Inscribe.
VII. Deposit in
VIII. Eppect op Inscription.
IX. Final Judgments.
X. In Municipal Matters,
XI. Inscription by Several Dej bn-

DANTS.
XII. JUDflMKM'" *v

XIII. Must be by a Higher Court.
XIV. Op Cases under Banking Acts.
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52 Vic, Cap.

ENDANTS.
Grounds not
STANCE.

RIPTION DlS-

PTION.

•;b8.

3BAL DeFEN-

lER Court.
LNKiNG Acts.

XV. Of Judgment ab to Costs, see
COSTS.
XVI. Of Judgments by Default.
XVII. Privileged Cases in
XVIII. Procedure in
XIX. Right op
XX. Waived by Execution.

II. By One uf two Defendants.

145. One of two Defendants who pleaded
together in the Court belo'v and wero con.
deiuned to give the Plaintiff possession of a
pew in a church, may inscribe alone in Re-
view. Tremblag d; Les CtirSetMarguilliers
de VCEuwe et Fabrique de la paroisse de St-
Irenee, 10 L. N. 181,8. C. R. 1887.

III. Cannot be had on Grounds not
Pleaded or Argued in the First In-
stance.

146. Lorsque lea d6fendeurs n'ont pas
m§me pr6tendu, en Cour Inferieure ni en
Revision, que la preuve fut insuffisante,
quant a I'avis et a la separation de biens,
o'est un abandon du droit d'objecter. Pa-
caud & Brisson, 12 Q, L. R. 281, S. C. R.
1886.

IV. Costs in, Where Inscription Dis-
missed.

147. Lorsqu'une inscription en Revision
est renvoyfie pour defaut de qualite de la
partie inscrivant en Revision, I'avocat qui
obtient le renvoi de I'inscription, n'a pas
droit 4 I'honoraire de $15 mentionne dans
I'article 76 du tarif des honoraires des avo-
cats dan3 la Cour Superieure. Ross & Swu-
ney, 13 R. L. 399, S. C. 1884.

V. Costs of

148. Le defendeur inscrivant en revision,
qui n'y obtient qu'une reduction tres mmime
du jugement en premiere instance, doit sup-
porter les frais de la revision. La Banque
Union & Gibeauli, 12 Q. L. R. 145, S. C. R.
1886.

VI. Delay to Inscribe.

149. Dans une cause de la Cour de Circuit
6voquee a la Cour Supgrieure et jugee finale-
ment au merite, on ne pent, dans les huit
joura du jugement final au merite, inscrire
la cause en revision tant sur le jugement au
merite que sur le jugement decidant la vali-
dite de I'Svocation, mais ce dernier juge-
ment, qui est un jugement final, doit etre
inscrit en revision dans les huit jours qu'il a
6t6 rendu. Seers v. Boursier, en revision, M
L. R. 3 S. C. 85 et 10 L. N. 165, 1887.

VII. Deposit in

150. Dans une action possessoire et en
dommages, le depot exige pour la revision
est de $40, quoique le montant reclamS soit

moinB de |400. Parent & Lepaae, 12 O. I,

R. 56, K. C.R. 1886.

151. Dans une cause ou il y a une deman-
de incidente, jug^e en mome temps que la
demande ptincipale par le jugement portee
en revision, il faut deux depots. Allaire &
Allaire, M. L. R. 2 S. C. 252, et 9 L. N 331
1885.

'

152. Sur une inscription en revision d'un
jugement rendu sur un bref do prohibit-on
pris pour arreter les procedures sur la con-
viction rendue par un magistrat de district,
sous I'acte des licences, le depot ne doit
etre que de $20. Faradis v. Dorion, 18 H
L. 402, S. C. R. 188&.

153. J.e demandeur, qui inscrit en revi-
sion, doit faire autant de depots, sous Par-
ticle 497 C. P. C, qu'il y adodefendeurs qui
ont plaide s^parement. Gaudry v. Oau.iru.
19 R. L. 20, S. C. R. 1889.

154. In a petitory action a deposit of forty
dollars is required, wliatever may be the
amount sought to be recovered. B. A. Land
Co.v. Vates; Gaudry v. Gaudry; Bulger
V. Bulger, in Review, M. L. R. 5 S. C. 194
1889.

VIII. Effect of Inscription for

155. Les delais fixes par un jugement de
la Cour Superieure, pour l'ex§'cution d'uno
obligation mentionn^e dans ce jugement
font suspendus par I'inscription de la cause
en revision et ne doivent compter qu'a date
de I'enregistiement du jugement de la Cour
de Revision au bureau du protonotaire de la
Cour Superieure, quand memo le jugement
de la Cour de Revision neferait pas mention
de ces delais. Dyson v. Sweatier , 15 R. L.
423, et 13 L. C. J. 223, S. C. R. 1887.

IX. Final Judgments.

156. What are—Un jugement rendu, par
la Cour Superieure, sous :es dispositions de
I'art. 1058 C. P. C, maintenant une evocation,
est un jugement final qui ne pent etre revise
sous les dispositions de I'article 494 C. P. c!
que si le dep6t requis par I'article 497 C. P."

C. est fait dans les huitjours de ce jugementj
et tel jugement ne pout etre revise, apres
ce delai, et en meme temps que le jugement
final sur le mSrite de la cause. Seers v. Bour-
sier, 15 R. L. 299, S. C. R. 1884.

X. In Municipal Matters.

157. II y a lieu a la Revision d'un juge-
ment de la Cour de Circuit, dans une pour-
suite pour taxes municipales, lorsque le
montant excede $100. La Corporation de
Grantham v. Ward, 14 R. L. 64. S. C R
1885.

. .
«.

158. II ne pent y avoir r^visioni dev.int
trois juges, d'un jugement rendu par un
juge de la Cour Superieure sur une requete
libellee produite en vertu des dispositions
de la charte de la Cite de Montreal, 37 Vic

42
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ran»«y 14 R. L. 123, S. C. R. 1885.
1 1 c. R^'lSe" ^ ^^ '"' ^^ ^^ ^- ''• ^'

DA^TS.^''^'''""''"''
""^ Several Defbn-

and defences set up in the Court below

Zr^^ ^T'' ''"J*''^'
*^« three DefendSZ tvfnf"""^ J^'^^^'y «"d severally topay the above sum of flSOO. The threeDefendants joined in one inscription inrev.ew._^eW that, since the Defendant

t«lni^?h
""^'^'^

'°.°e^
^^'"»»'^ '" the court

below, they had a right to unite in one ins-

nn!^^i^A"''x°"
P'usieurs dSfendeurs, quiont plaid6 s^parement d Taction intent6e

contre eux et qui ont 6t6 condamnes par unseul jugement, peuvent se r6unir pour ins

seule inscription et un seul depdt. Pelleiier
V. Bouchard, 15 Q. L. R. 8, S. C. R. 1889

161. Several Defendants may inscribe inReview by one inscription, though theypleaded separately in the Court of first

194^188^9. ^'^"" ^- ^"'^'''' ^- ^- «• 5 S- C-

162. In such case they are only obliged tomake a single depos-t in Review. 76.
163. If the Defendants have pleaded se

p.arately,and the PlaintifT inscribes in Re-new, he is obliged to make a separate de-posit for each contestation, unless the De-fendants have united in a single appearance
before the Court of Review, in which c^eonly one deposit is necessary. 76.

XVI. Op Judgments by Default.

tJu^' P" J'"g«"ent rendu pardefaut, par letnbuna de premiere instance, renvoyantuneacfon contre des hSritiers du d6b°teurdu demandeur, sauf recours. parce que lapreuve n'es pas suffisante, les certificatsde
naissanco n ayant pas 6t6 produits pour Ita-
bxir la quahte dh6ritier des dfifendeurs, nesera pas renvers^, par la Cour de Revision,
lorsque le seul prejudice que le demandeur
pent souflfnr de ce jugementestl'institution
d une nouvelle action. Laviolette v. Trm-
blay, 16 R. L. 703, S. C. R. 1889.

XII. Judgment in, can only be Pfm.DEBED IN FaVOE OP i>AHT? iNlcBiBINa

„,•.•«*
P^

•/ I'^'^scnption d'une ca'ise en re-
vision, faite par I'une des parties, cette Courne pourra augmenter la condamnation con-tre cette partie, si I'autre partie n'a pas

iTrs,ti:s: ^''-'^^--««.

XIII. Must be by a Higher Court.

r.}i^' F-'l
J"«®™e'»t de la Cour Sup§rieurene peut etre revise par la m§me Cour, il nepeut etre mod 66 que par un tribunal'supT

neur, et amsi lorsque la Cour Superieure ajugg etadmis la validite d'une evocation dela Cour de Circmt, elle ne peut par un iuge-ment subsequent declarer qu'il n'y avail pasheu a 6yoquer la cause et^ordonner que le
jugementseraremis a la Cour de Circuit

iLT^XiTll's^- ^- ^- ' '• ^- ''' «*

XIV. Of Cases under Banking Acts.
ItiC, The provisions of Article 494 C Pdo not apply to cases under the Insolvent

XVII. Privileged Cases in

.
168. Les causes de la Cour Suporieure

mtentfies sous I'Acte concernant iHroc*dure quant A certaines matidres commer-
cialos et autres, requerant celerity -il SO
Vict (Q.), ch. 26: 188\ appelLs ooL^iment "causes sommaires," n'ont nas d«
pres§ance devantla Cour de Revision J7c7n

&\ fsSS*''"''"^'
^'^ Revision, M. L. R. 4 8.

XVIII. Procrdure in

169. Une motion demandant k la Cour deRevision de suspendre l'ex6cution d'un ,"

gement ordonnant le s^questre, doit 6trerenvoy6e, encore que tel jugment soit ins

a4,Vc?ri886^''^''^-^«^«^-'^4«-

XIX. Right of

exceeds $100. Corporation of Grantham &Ward, 11 Q. L. R. 222, S. C. i. 1885
171. A judgment rendered in an action of

revendication, granting a petition of Plain

t£ Zf^' ^- ^- ?• ^^^' *" ^*^e delivery ofthe goods on giving security, is not a finaljudgmeiil subject to be reviewed. White-

?|«f
V- Kieffer, 8 L. N. 60, Court Review

1884, and M L. R. 1 S. C. 141, 1885.
'

^n!!£"
^^ l"gement final rendu par la CourSup§r eure sur une requSte en contestation

d'election mun.cipale ne peut etre inscriten
Revision, cejugementn'etant pas susoepti-
ble d'appel

; et une inscription ainsi faiteen Revision sera rejet^e sur motion. 5eau-

ft2:r88r'^-^-^-^«-^-^^^'«^«"

quete pour pension alimentaire faite car la

Pnfr!?" %^ ""* ^^'^ e° separation de

C S 1887
" ^' ^''*'"' ^^ ^- ^- ^^' ^'^•

1 '

«

f
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174. A review may bo had upon every
judgment or order rendered by a judge in
stunmary matters under the provisions con-
tained in the third part of the Code of Pro-
cedure. Pari Exp. & Pars, M. L. R. 3 H.
C. 76, and 10 L. N. 165, S. C. R. 1887.

175. II n'y a pas d'appel & la Cour de Re-
vision d'un jugement de la Cour Sup^rieure
annulant 8urrequeteune61eotiond'un6che-
vin de la Cit6 de Montreal. Girard v.
Rousseau, en revision, M. L. R. 3 S. C. 297.
1887.

'

176. On suit brought againat an aval and
dismissed purely and simply on the ground
of non liability, where a defence of delay
has been further made out, the Plaintiff has
an interest and a right to inscribe in Review
to have the ruling of the Court below on the
question of liability reveraed, and his right
to sue de novo reaer'-ed, and, in auch case,
though the judgment be maintained on the
ground for delay granted, the Plaintiff is

entitled to his costs in Review. Norris &
Condon, 14 Q. L. R. 184, S. C. 1888.

177. Un jugement maintenant une re-
ponae en droit et renvoyant une exception
p6remptoire n'est pas aujet a revision, de
vant la Cour de revision. Lamalice & Ethier
19 J L.303, S. C. R., 1890.

XX. Waived by Execution.

178. Loraqu'une partie inscrit une cause
en revision, et, subsequemment, requiert
rex6cution du jugement dont elle ae plaint,
soit par bref d'execution ou saiaiearrfit
apr^s jugement, elle forme un acquiesce-
ment qui permet a I'autre partie de de
mander par motion que I'inscription aoit
rayee. Jones v. Hoodie, en R6viaion, M. L.R.
4S.C. 110, etll L. N. 291, 1888.

EIGHTS OP ACTION
Act Respecting, Q. 54 Vic, cap. 40.

EIGHTS OP WAY—See SERVI-
TUDES.

EIPARIAN PROPRIETORS.

Rights op, aee EXPROPRIATION,
HUNTING A^TD PISHING.

179. Le lit d'une riviere qui n'est ni na-
vigable ni flottable appariient aux propria-
taires riverains d'un heritage s'fiteniant jus-
qu'au fil de I'eau, et I'acte 19 et 20 Victoria
en. 104, nautoiise paa un proprietaire rive-
rain a construiredes moulins, manufactures
ou travaux n^cesaaires pour les faire fono-
tionner, sur des propri6t6s qui ne lui appar-

tiennent point, ni a exproprier les proprie-
taires riverains qui ont des propriet6s adja-
centos de lasienne. Bureau v. Vachon, 19
R. L. 675, Q. B. 1883.

180. In this case, the Plaintiffaverred and
proved that he was in possession, as ripa-
rian proprietor of the half bed of the Chau-
di6re river, adjoining the PlaintifTs land, at
the place, called the " Tevil's Rapids, "

where that river is unnavigable. The Defen-
dant, then being " Inspector ofMines for the
Chaudi^re gold mining division," had, within
a year immediately preceding this suit,
granted, to a third party, a gold mining
license for a portion of the bed of that river

:

that license included that portion of the bed
of that river, at that place,so in possession of
the Plaintiff, The Defendant, as a means
of defence, set up and proved that he had
issued such license, in obedience to an
Order in Council of the executive govem-
naent of the province of Quebec. The Plain-
tiff proved that the licensee, claiming under
that license, the right to mine on the Plain-
tiff's above-mentioned port'on of the bed of
that river, did actually take possession of,
and mine for alluvial gold on, that portion of
the bed of that river. The issue ofsuch license
against the Plaintiffs will, was a molesta-
tion of the Plaintiff^'s possession to be con-
demned, and to be prohibited in the future

;

and the Defendant should be personally
condemned to pay the costs of the suit.
O'Farrell v. Duchesnay, 9 L, N, 259, S, C,
1884.

'

181. Proprietors on the bank of a naviga-
ble river have no eaaement of servitude of
free access to such river. Slarnes & Molson,
29L.C.J.278,Q. B. 1885.

182. Ramsay, J—This is a very simple
case

: the only issue cf fact being, whether
a mill-dam, which had become ruinous, had
been rebuilt higher than it was before, and
that thereby the water-power of Plaintiff
was injured. Plaintiff's evidence is very
voluminous, and totally inconclusive. Res-
pondent's evidence establishes satisfactorily
that the repaired mill-dam is certainly not
higher than it was before. It also shows
that the use of a slide was not to let water
off, as Plaintiff pretended, but to let logs
in when the tide was high. Much time was
wasted by keeping back this fact till almost
the last of Plaintiff's witnesses was heard.
In cross-examination he was constrained to
admit it, and so destroyed any plausibility
there might, be about "the demand. We
are therefore to confirm on the merits, but
not for the reason given by the Court below.
The position of this Court is a peculiar one,
and one without parallel, so far as I know,
in the judicial systems of the world. There
are two appeals from our judgmentH, and
both are to Courts non-professional as re-
gards our law—one wholly so, the other
for two-thirds. The consequence is that
the aithority of this Court is seriously com
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I Hi

bi .'.I

pmruised, and a few not very conclusivewords, pronounced three thousand mi e!

oated pub ic opinion on the point, are lookedupon a.s ajusti/ication for sotting the ,Sprudenco of this Court at defiance 'I'hfscase furnishes an exampl.,. of what I sayI becomes thorofore, important, not forour protection but lor the protection ofthose who are oblige<l to seek redress in th?sCourt, that we should speak so as not to bemisunderstood in the cases coming before
us, and perhaps more in detail than would

the irivy ( ou.ici intimated i„ the case ofthe, Compynie Mannfacturiire de St Ilua-

wl'l H*^
/V^c/.^^/^, that they did not agfeewith this Court as to the interpretation to begiven to the ID and 20 Vic. c. 104. The PrivvCouncil distinctly said that they gave nooi.in.on as to that Act. But they did criticisean observation of one of the fudgesS^Uimi. I was unable to concur with themajority of the Court as to the decision onthe merits ol the case

; but I did not d^sent Irom the very simple, and to me tappears, incontrovertible proposition re
feared to

I
namely, that it would not be a

the act to auf orizo a riverain proprietor todestroy the water-power already built upon
I

DLd' rife'j.^^"'-- ,
Another observation^aj"

plied, I beheve, to a remark of mine Itwas said I ha<l attributed motives, aSd evenincap.;city, to the framers of the bill Likeother npi-tinnci r „ i . ,
i>ii40

mouhns, manufactures ou travaux nfices-
I saires pour les faire fonctioimer sur des pro-
priet6s qui ne lui appartiennont pas, ni k
exproprier les propriStaires qui ont ties pro-pnet68 adjacontes a la sienne." And we con-demne( the Defendant to .lemolish a damho had built resting on his neighbour's pro
perty, and to pay .lamages. 3 Dec. d'App.

other persons, I p es-ime, legislators areiroved, as is natural, by motives, and a^oassi ne that a law, which is sufficiently obscure to create serious difficulty as to its in-
terpretation, 18 not a model of legislation tobe commended. I again repeat thathUAct was intended to confer on the riverain

f,l7TJ°i' "r.^^'^fe^' P>'ivileges that theyhad not by their deeds of concession, andwhich had, by the Seigniorial Act pas.ed afew days before, lapsed to the Crown
; andthat It had no other object whatever Tothis I may add, that if I had thought theAct in question bore the interpretation nutupon It by the Court below, I shouW nohave hesitated to qualify the motives. The

legislation would have been spoliatory, it isscarcely necessary to add, and, therefore
dishonest In justification of the 'legislature'
f JUS ihcation be required, it may be saTdthat there is not a syllable in the ActwSjustihes the conclusion that one man, because he has a water-power in front of hisland, can take possession of, or destroy hisneighbour s property. The law simply saysthe rtverai,i.proprieU>r can make dams, butheniustindemmfyany one he injures Ifthe injury be of sufficient gravity to amount

to an expropriation, the law does not say thenow work cannot be destroyed, and so weheld in the case otBureau & Vachon : « Que
I'acte 19 et 20 Vict. ch. 104, n'autorise pasun propri6taire riverain a construire des

18f Un proprietaire n'a pas le droit sous

?)Vi?P,f'*'T''f '"''"i?
''''•2« Vict., chap.

U)4(S. R. RC. chap. 51) d'erigor sur une
rivi^re unechausseo aboutissant sur la terroau propri6taire riverain du cote oppos6 dea rivi^re, et le proprietaire de la terre suraquelle vient aboutir une telle chaussoe, ale droit d'enobtenir la demolition depuis sarive inclusivement jusqu'au fil de Peau,
cest-a-dire jusqu'au milieu de la riviere
telle riviere etant ni navigable ni flottable'
autrement qu'4 biiches perdues. Geo/Trev &
lieaxisoleil, D L. N. 402, S. C. 1886.

^

184. Un proprietaire riverain dont laterre se prolonge jusqu'a une riviere navi-gab e et flottable, n'u aucuno reclamation
contre line personne .jui onleve du gravier
et tait des excavations sur la greve en face

,

de son terrain entre I'eau basse et la liene
'

N^Vj^rc c!Tas8
^'•'''''"*"'' ^' ^""^^ 11 L.

185. The use which riparian proprietorsmay have of the beach of a navigable r veradjoining their lands, is not right of prop-
erty nor even a right of servitude, but amere droit dc tolerance which ceases, without
right to indemnity, as soon as the Crown
concedes or otherwise disposes of s-ch part

ifi']!.P"^i!"J^°?'^'»- "?»««. where theu„- I i
*^ .,."""• ^lence, where the

legislature authorized a railway company tocons ruct its line along the shore oii^Lr,
n«„< , u"Pr^' "''^«'' th« authority soconferred by the legislature, constructed itsIme along the beach between high and lowwater, and thereby deprived rifarian pr^prietors of access to the river, to the ereat
injury of the business previously establishedand carried on by them, it was held that anaction of damages could not be maintained
against the railway company by the pSnswho were so cut offfiW access to the^yerthe Crown having the right to authorizesuch construction, and no redress being
provided by the Statute. La Cie du (v5
^i'^ defer da Nord & Fion,UR. L Xvi

1886. ^" ^' ^^^' '''^ ^ ^' ^- 218, QB.
186. Eeversing the judgment ofthe Courtof Queen's Bench, Quebec, 9 L. N., 218 Tas

Is e3ed-'fn'1'"''"^= ^ ^'P*"^» °™
IS entitled to damages against a railwaycompany, although no land is taken froShim, for the obstruction and interrupted
access between his property and th«S

j

gable vvatersofa river, "and "the injury anddiminution in value thereby occasioned to
I the property. Pien y. North ShTreRS

&i^>m^>mi*i0mnmw»
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749 RIVERS. Roofs.

187. The railway company in the present
case not having complied with the provi-
sions of 43 and 44 Vic. (P. Q., eh. 43, iec 7,SS.3 andS, the Appellant's remedy by action
at law was admissible, lb.

188. Affirming the decision of the Supremo
Court ot Canada (14 Can. S. C. R. 677), which

r.\i.(j ij. JM J] 8 — That a riparian owneron a river, whether navigable or not naviga-
ble, IS ontitl^-d to recover damages from a
rai vyay company for obstruction ofthe access
to his property from the river. North Shore

189. The railway company in the present
case not having compl-ed with the provisions

?8sn I'i^r.r ^'^ Consoli.lated Railway Act,
1880, 43-44 Vict. (Q.| sec. 7, with reference
to compensation, the person whose accesswas obstructed was entitled to bring an
action at law for the injury and diminutionm value occasioned to liis property. 76.

756

RIVERS.

I. Obstruction of

190. Uncommer9ant de bois n'a pas le
droit, dans le but de faciliter la descente deson bois, dans une rividre flottable, de cons-
truire une ecluse s'appuyant aux deux ex-
tremites sur un terrain qui ne lui appartient

1884
''' ^^'"'''^' ^^ K- ^- 641, Q. B.

191. Sur uno riviere propro &, la descente

de billots A baches perdues et sur laquellesent construits des 6c1u8oh, quais ot autrestravaux, les propri^taires dos ecluses doiventne pa. entraver la libre descentecKKdo nidme que cnix .,ui opdrent la .lescentede billots sont tonus do conduire ceux ei" «mani^re A no pas endommag.r les Ecluses
construitos sur la riviere. Kira v nVlnf
14 K. L. 331, Q. B. 1885. ^ ^^ ^"'''"'

192. Et lo fait do placer on amo it d'uneecluse, des billots sur la glace de la rivi"reen amoncellement de plusiours rangs d^'paiHseur, constitue une fauto compensableen donimagcs. nt^iets.quand tel fa t aSlacausa que la glace a Hh enfonc6e, I'oa.i refoulee, la nature ot I'epoque de la ddixllechang^es et que la deb,lcle ellemSn ea parsuite, et6 rendue plus inpido ot ,>Ius dXereuse, au point de renverser I'eduse et debriser les .juais construits. lb.

11. Rights in Banks of HPn ptdaRUN proprietors: ^'

ROADS.

ROOFS.

sor1"nTi?e"ss1I.^^'*" °^' -« ^^s-

Im

ml

Hi
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HAIHIE ARUftT AVANT .TIJC^E-

MKNT — Toir ATTACHMENT.

8AISIE AKllftT CONSKItVA-
TOIRE — Voir ATTACHMENT.

SAISrE AKRftT EN MAIN
TIEKCE.

I. Do EH NOT Prevent Writ ok Exe-
cution, «cc EXECUTION.

SAISIE REVENDICATION —Voir
ATTACHMENT.

SALARIES.

^- /^JJ^^CHUKNT OP, BY GARNISHMENT,
nee ATTACHMENT.

II. Cannot be Transferred to the
Prejudice op Creditors, see ATTACH-
MENT.

III. Seizure op, see Q. 54 Vic, Cap. 12.

SALE.

I. Acceptance.
II. By Agent.
III. By Assignee, see INSOLVE'\("Y.
IV. By Auction.
V. By Sample.
VI. By Telegraph, see ACTION.

Right op
VII. Completion op
VIII. Conditional
IX. Cost of Registration of Deed.
X. DilFAUT de contenance.
XI. Delay in Delivery.
XII. Delivery.
XIII. Demand of Payment, see OBLI-

XIV. Description op Property.
XV. Dissolution op
XVI. Essentials of Contract.
XVII Eviction.
XVIII. Goods left at Buyer's Risk,

' XIX. Includes Cases, Unless Agree-
ment OR Custom to the Contrary.
XX. Induced by Fraud.
XXI. In Fraud of Creditors.
XXn. Judicial

Deacription of Property,

FoUe enchhre.

Fraud in

Notice o/

NuUite de dfcrct.

Of QoodH of a Third Party,
Redemption.
Rights of A^^judicataire.

Rights of Creditors.

Subdivision of Land.
Suspended by Licitation, sec Op-

jiosition.

Warranty.
XXII I. Jl'H DlHPONENDI.
XXIV. Liability for Special As-

sessments.
XXV. Liability of Vendor.
XXVI. Of Debts and Rights of

Action, see Q. 64 Vic, Cap. 4(i.

XXVII. Of Litigious Rights,
XXVIII. Of Good will op Business.

see GOODWILL. '

XXIX. Offer of
XXX. Of Seat on Stock Exchange,

see STOCK EXCHANGE.
XXXI. Of Things Belonging to An-

j

other,

j

XXXII, Payment of Price,
XXXIII. Privilege of Vendor,
XXXIV. Proof as to Purchaser.
XXXV. Promise op, see ACTION

Petitory.
XXXVI. Redemption.
XXXVII. Redhibitory Vices.
XXXVIII. Remedy of Buyer where

Goods Unfit for the Use Intended.
XXXIX. Remedy op Vendor where

Purchaser Refuses Delivery.
XL. Rescission op
XLI. Resolutory Clause in
XLII. Rights OF Seller where Buy-

er Refuses to Sign a Note.
XLIII. Rights of Unpaid Vendor.
XLIV. Right of Pre-emption.
XLV. Simulated
XLVI. Stoppage in Transitu.
XLVII. Warranty.
XLVIII. What is

I. Acceptance.

]. The Respondent, on the 28th July, by
a writing oflFered certain property to the
Appellant for 150,000 : $8,000 of which to be
paid cash on passing deed,—it being added,
" this oflFer shall remain open to the 10th
August next." The Respondent sent a letter
to the Appellant on the 10th August stating
that he accepted, but did not put the Ap-
pellant en drmcurc to give him a deed, or
make any tender

—

Held, that it was in-
cumbent on the Appellant to put the Res-
pondent en demeure to pass a deed on or
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Montreal, aa can8i«nod, and givo uh thon*,«o .hecnsto,ner« thero, as wo gii^you our lowest prices, which you will haveto pHy us, and tho profits then.on aro yom.and you pay us after fiOdaysin f.O.lay notes'fro.n the first of oa..h month. In taking our

anrjh;'*"^^""'
tlmtyoudo „„t hanXany other am ino colors, except ours. VV„

lian.i you onciosod our price list. Tho r>rice8
"'•,":7''"« !"•'««« toyo^l. A fair profitVo hoadtMw.il surely enable you to.lo a largo
trade. Any change in prices we Bhall atonce comm.mioate to you." ['n<ler th sarrangoment H made a'nmni.e,. of sale.,
v^'huh were distinguished from other sales
'•y mymg , ho wor.Ts, "Agents for E. Selha 1

,'*£ Cos anilmo dyes or colors," stamped
,

across tluMr lette heads. 8hort y afto^ h,8agreement was coud-leted, H lK<came in-SO vont and assigned^o S, the He;;" de.U

imdo7sa1?
"""" "'"^ ^ "^^f'^ the'businesunUor sai.l agreement separate from the
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helow, that the contract between S. and 11
vvfts one of agency, antl tho account between

hnT "
'T'"''

*'°"'''«"'nent account. Sehl-

1887.
'' ^''"'""""*' ^- L- ('. .1. 130, Q. B.

7. As II & Co. had held themselves outas agen 3 of .S, the public had not beendeceived, nor led into giving additional
credit on the ground that tho/ owned thegoods, and the sales ma.le under said agreenient must bo held to have he.n madf o„

entitled to the proceeds of such sales, lb.

IV. By Auction, see Q. 53 Vic, Cap. 16.

8. Where an article sold by auction is

II- ByAoknt.

.J'
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t
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^^ consentement de I'ache

dUion ^S^rT^ l'3venemen. de a condition.^^ Shaw ic Perrault, 33 L. C. J. 92, Q.

6 M was agent at Jlontreal for sale ofandme dyes tho manufacture os Subsequently he transferred this agency to H onthe conditions sot forth in tl,o +>.?)'•

r„i 1

cinuiu soia oy auction isfalsely represented to bo tho property of aperson to whom it did not belong, and tohiu-e cost a sum far in excess of its actual

cannot hr^'•'^"^"r^ ^'°''>''*"'^ ^» «°tioncannot be mamtainod against the purchaser

V. By Sample.

9. Action to sot aside tho sale of a quantity

fhiZ'^ •°"^^^ \y 'TP^«' °" the ground
that the wine delivorod was not the wine
bought.—KoHsonablo diligence to institute
such an action (art. 1530 C. O-Vioe redhi-

?V>Tr7^ /^"
which are apparent (art.

VII, Completion of

10. Auxtermea de Particles 1474 C.

iT^^:,t" r" '"''^"'"•r^? -'^^^ vendues'

noTfoTf 1

"""."" ^'•'*^' ^^ vente n'est
parfaite que lorsqu'elles ont 6te mesurees,
et apres la cession de biens du vendeur;
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>3 Vic, Cap. 16.
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I'tchetonr, avnnt ce niosuruge, n'a pns le
droit do los rt'voniliqiior centre le curuteur.
VUleneuve k Kent, 18 H. L. Vii, S. C. IHH9.

U. I,a propri*to d'une chose vendue i\ la

posee, continue a rfsider en la personin" du
vendeur, et rosto A hos risques, tant qu'olle
n'est pas pes*o. Jlannaii, v. lioas, 19 ]{. L.
399, (i.B. 1890.

VIII. Conditional

12. la vento d'etfet!< mobiliers, dpguis(«e
sous la tonne de bail i\ loyer jusqu'au paio-
ment, est legale et rfgulic^re en autant qu'il
est loisible au vendeur d'apposer a la vente
toutfs conditions non contraires 4 la morale

I

ou (V Tordro public May & Fournier, 29
L.C.J. 190, N.C. 1885.

13. In a contract for tho sale of movables
a stipulation that no title shall pasH until
perfect payment of the price, is lawful, and
m default of payment such movables may
be revendicated in the possession of a third
party who has purchased in good faith, un-
less protected by the exceptions provid-
ed for by articles 1488, 1489 and 1490, C. C.
Or by a prescription title under article 2268.
Graij et al. v. L'HCipital du SacriCaur, 13
Q. L. R. 85, S. C. 1887.

14. A sale by a trader of an article in
which he does not deal, to a non-trader, is

not a commercial matter within the meaning
of article 2260 of the Civil Code. id.

15. The rule en /ait de meuble possession
vatit litre, C. N. 2279 discussed, lb.

16. A sale made on condition that the
property in tho article sold shall remain in
the seller until payment, is valid as a con-
ditionp,l sale, and tho seller can recover
back tho goods in default, of payment al-

though they are under seizure at the suit of
a third party. Barrigan v. Harriqan, 11 L.
N, 201, C. C. 1887.

17. An agreement by which the title of
the thing sold is to remain in the vendor
until the promissory notes representing the
price (payable by instalments) shall have
been fully paid, is valid and e£Fective ; and,
in the event of tho price not being fully
paid in accordance with the terms of tho
agreement, the vendor may revendicato the
thing sold. Goldie etal. v. Basccm/.M. L. R.
4 S. C. 313, 1888.

18. Les effets mobiliers vendus 4 h. con-
dition quo la propriete n'en passeraa I'ache-
teur qu'aprds le psiement integral du prix,
peuvent Stre revendiques par le vendeur,
contre I'aciieteur, ou le curateur nomme k
sa cession de bio>ns, si partio du prix n'a pas
6te paye. Perkins v. The Campbell Printing
Press Mafg Co., 19 R. L. 587, Q. B. 1888.

19. Des effets mobiliers qui ont ete ven-
du r/^..r*irtlin, fiVf la cc-nvention qu'ils ue

Rchetour do bonne I'oi, ijui m aurail payf le

prix, cetto st^ronde vinlc clant nullo commo
('•tant lino vente de lu rlioso d'autrui. The
Canadian Subsrription Co. V. Donnelly, 19
R. f,. 578, S. C. U. IH'.tO.

20. l<o vunduur d'un meuble, (pii stipule
3u'il reitrera proprietaire de la chose ven-
ue, tant que le prix n'en sera pas pay/;, n'a

pas le droit, apies la cession de biens de I'a-

cheteur, d'(?lre colln(|Ue, par privilege, sur
toui les biens c6d^.s, pour le prix de vente
do cot objet particulier. Mckenzie v. Cha-
pleau, 19 R. L. 402, 1^. H. 1H90.

IX. Cost ok Hkoihtk.vtio.n ok Dkkd.

21. Les frais d'enr^giBtrcment d'un oon-
trat de vente sont couipris dans ceux que
I'acheteur est tcnu do payer. (Art. 1479, C.
C.) Prudhomme A- Scott, 30 L. C. J. 156, 8
C. R., et M. L. R. 2 S. C. 63, 1885.

X. Dekaut de Contenance.

22. Lorscju'un immeuble situe dans la cite
de Montreal est vendu avec indication
d'une contenance dSterminee, sans laquelle
I'acquerour n'aurait pas achot*, ce dernier a
lo droit de demamler la resilialion de la

vente, avec dommages int^rets, contre lo

vend )ur, en y coniprenant la valei'r de
constructions par lui commenc^es sur cot
immeuble, s'il constate, apres la vente, qu'd
la date d'icelle, iine rue passant sur une
fitendue considerable dooe terrain, avait^tS
trac^e sur les plans de la cit6 de Montreal
ddment homologues par la cour ot qu'il est
sujet iV expropriation, sans indemtn'o, pour
les constructio.is qu'il pourrait faire sur cet
immeuble, et il n'est pas tenu d'attendre
I'expropriation pourprocedercontreson ven-
deur. Mesnard v. Bambeau, 16 R. L. 97, S. C.
1888.

XI. Delay in Delivery.

deviendront la propriete de I'acheteur que
lorsqu'il en aura pay6 integralement le prix,
peuveut etre revendinues contre un second

23. The Appellants, of Chatham, Ont.,
through brokers at Montreal, on the 6th of
July, sold a cargo of wheat, to be shipped
by sail, as soon as a vessel could be secured,
and to be delivered at Montreal. The wheat
did not arrive at Montreal until August
15th, when the Respondent refused to ac-
cept. The Appellant.) had endeavored to
obtain a vessel at Detroit, but it was not
until July 21st, that a vessel was finally
chartered at Toronto Held,'rhiit the delay
which elapsed before a vessel was charter-
ed, was an unreasonable delay, as it ap.
peared that a vessel might have been ob-
tained sooner at Toronto, if tho Appellants
had been willing to pay a liberal rate of
freight ; and the Appellants not having
shown due diligence, the Respondent was
justified in refusing to accept the wL^at.
Northwood et al., App., & Borrowman, Resp.,
M. L. R. 2 Q. B. 285, and 33 L. C. J. 103, Q.
B. 1885.

'
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XII. Dkliveuy.

«VW.''^ T ,*"'<'"«bt an action to rpcover

Co. pleaded hv ,/° ^^'•^'^«*'on the Railway

out ofTsOT c
^ teprorary exception that

T .,«; '
i^ r'^P^'"*'^"^' 'cet sold to them Si never delivered 7 10 feet nnr) tw i

'

ve^f^^rStaS"i^!

SM^scd'iS^
two dle'dWa ^te 'ontjtet'rlfRaUway Co,„pa„;, ZaVSe^: he^
deedtofRr^';'^!'''-^ ''""^^'f- B tjfe

iudgme„ts/o/r^a;:t''Sow*';^;^°S^\^
having delivered to P B V acVn nf ti,

decret ot 1« re„l„li„„ d?l, ."nt SnH

qu'il n'etait pa. uZIXL^'ZiH0.fa«,«..i,7fe,29 L. C. J. 268,Ta ISB
26. Dans i'e.pcce I, venle par la shiSpif «n

aSio.r'dt' .'''co'IS * '''"?°""- '•

p.y6 10 piii dtdj^dicS" «:""*^ "»"

.,^"1" ^''"^V^^'^ Jes princiiies qui recissent la

oefh'-^l- ^PP«'l*"t, at Montreal, on the

^lenoiciiy, at the port of New York.

SALE. 7(50

The tea reached Montreal October 14 1SS4

?a"ttr,t ^"/f^''^^ *° Hesponden s.' 'Jht'

[^•tot ^^4fJ°--^^^^^^^
"-" t e^ lli:^,October 14th was an offer to deliver wHhina reasonable time, and that if the Kond

fn„ '.''"fi'
'•'^"''"g t° take delivery aSing to the conditions cf sale, wished .n

ItZV^'l ''''^^'•''•' '* ^^«« incumben onthem to make a distinct offer to the A-^nerlant to do so, and not to leave him in doubtas to the position they took in th" matterCox v. Turner, M. L. E 2 O R '>7s i ^
L. N. 389, ]886.

^'
*
-^^' ^'^'^ ^

30. As to proof of time of delivery of fniif

a?a ;?;'" °"/h« trees but to be dehvereat a certain station by the vendor. Gourlmect Leduc, 30 L. C. J. 316, Q. B. I8S6.

nr,^V'i^"
vendeur qui accorde a I'acheteurun delai pour le paiement du prix convenuno peut eusuite refuser de livrer I-s ma^'chandises vendues et exigerdescaranti?/^'moms que I'acheteur ne !olt defem? ins^Lvable, de maniere a ce que le vendeu soitdans un danger imminent de perdre sa

Clamant des dommages pour defaut ,l«

es't^ w''^" -"'''"^8"«P»« cette inso vabil 6

su • Sl'°"'''' T ^'°'' etpeutetrerenvoy!sui reponse en <lroit. Colhtte v. LewisML. 1{. 4, 8. C. 23, 1888.
^ewis, m..

rnfw-V"''^°'^^"';.1"' '^'a pas accorde au-

Zft'i'-t'-P""'
"''«'• ^e« choses venduesout le delai que I'acheteur prend poui lepayer et que I'obligation de livrer ne naitquaprese paiement. Desive ^'!FrMeUeML. K. 5 S. C. 48, et 17 R. L. 438, 188?'

6S. Et lorsqu'un vendeur n'est pas nrAf «

nuTa hef
°'^ ^«"''"« dans le defafcCe

ce d/f nf "' "1 P^"* P''«"'^''e avantage de
1P« rl!f

-^"^P"^' avoir fait des offres reel!les du pnx de vente. 76.
'

34. L'acquereur d'un immeuble n'ost r,««

XIV. Description op Property.

Iot1o4'!,ffe 8tb '

*^' ^^?P0"dent8, in 18.57,

tu Vr- .

'"® ''th concoss on of the nnriai, «r
'Sto. Brigitte, district of Iberville af" con

oa':A?,^°'«' numbered 99. 100. 101. in"
"S m the same concession, in 1877 aft7r20 years of peaceful possession by Defendant, he brought a petitory action,L5 £,"
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con-ville,

by 30 arpents
ed in front by
' the lands of
s by the land of
byMD."McG,
:ht from .S, in
100, 101. 109

In 1877, after
n by Defend-
on, and later,

an action en borna;/e, claiming the Res-
pondent's lot, alleging it wp* his own lot
(103). The Superior Court of Iberville, held
that the lot possessed by L was 103. The
Court of Appeal reversed the judgiueut,
holding that L was in possession of 1(H, and
even if lot possessed by him was wrongly
described as lot 104, it was the lot intended
to be sold, and sold by the deed of ISth
March, 1 8.57, under an accurate description
by metes and bounds, and that L ac(|uired
the same in good faith under a translatory
title, and had before the commencement of
the action an effective possession thereof
during ten years. The ju'lgment of the
Court of Appeal was confirmed by the Privy
Council

—

Held, that the lot conveyed to
the Respondent was si)ecilically described,
not with reference to immbers, but with
reference to the actual state and position
of the surrounding lots. Dunn v. Lareau,
32 L. C. J. 227, P. C. 1888.

36. The Respondent's possession, which
was in perfect good faith, must be ascribed
to his title, an(i the lapse of ten years had
perfected his right in competition with the
Appellant (2251 C. C.) lb.

XV. Dissolution op

37. Under article 1543 C. C, tho unp.aid
vendor has the right to bring an action to
dissolve a sale of goods, for non payment
of the price, whenever he can find tiie goods
in the possession of the vendee, although
the delays mentioned in articles 1998 and
1999 C. C. may have expired, and creditors
of the vendee have no greater rights than
their debtor in opposing tiie dissolution of
such sale, at the demand of the unpaid
vendor. Ralston v. Slansfold, 31 L. C. J. I,

Q.B. 1886.
'

38. La resolution consensuelle de la vente
etla remise de la totalite do la proprieteau
creancier <jui les a stipulees, mais qui avait,
auparavant, transporte partie du prix, ne
decharge pas I'acquei^our, qui a consent! la
resolution, de I'obligation de payer les au-
tres parties duprix aceuxdes cessionnaires
dument saisis qui n'y ont pas donne leur
consentement. Leonard v. .S7. Arnaud, 13

Q. L.R. 317, S.C.R. 1887.

39. The privilege granted to the unpaid
vendor by Art 2000, C. C, can bo exercised
only within 15 days from the date of sale,
in cases of insolvency. In re McDoiK/all,
Loyie & Co., d- liiddell, & Leiiendecker, M.
L. R. 5 S. C. 220, 1888.

'

XVI. Essentials op Contract op

40. Pour qu'il y ait vente, il faut qw> les
parties a'entondont et sur la chose et sur le
prix. , Lafortune Aj Dudcmamex 18 R. L.
218, S.C. 1889.

XVII. Eviction.

41. La Cour Inferieuro ayant condamne

le vendeur a donner caution en vertu de
Particle 1535, C. C, sans limiter la duree <ie
tel cautionnemeut, la Cour d'Appel refor-
mera le jugement tout en reconnaissant que
la question de savoir si I'acheteur a juste
sujet de craindre d'etre trouble est une
matiere di*>cretionnairo laisseo ii I'apprecia-
tion du tribunal do premiere instance. Biron
& Trahun, 29 L. C. J. 183, and M. L. R. I Q.
B. 147, Q. B. 1885.

42. Un adjudicataire qui connait person-
nelleraent qu'au moment de I'adjudication
I'humeublepar lui achete est affecte d'un
douaire, ne pent subsequemment demander
la nuliite du decret et de son contrat d'ac-
(]uisition, a raison de cette cause d'eviction
oventuelle qu'il connaissait. Lizotle v. Des-
chesnaux, M. L. R. I .S. C. 402, et 8 L. Nf.

331,8 C.R. 1884.

43. L'.aciiuereur, qui a pave comptant et
li decouvre ensuite qu'il existe au bureau
t-nregistrement une hypothequo consentie

par son vondeui- et enregistree avant la date
de son ac(iuisition, ne pent pas, avant d'etre
trouble, poursuivro son ven<leur poir qu'il
la fasso rayor. Drolet & lielleau, 1 1 Q. L. R.
190, S.C. 1884.

44. The adjudicataire of an immovable
at sherifF's sale is entitled to have tho sale
set aside where it appears that tho Crown
asserts a preferential claim upon machinery
contained in the building and incorpo-
rated therewith, antl that tho property is

under seizure at the instance of the Crown
by vu'tue of a writ of assistance, fhe ad-
judicataire is entitled to delivery of the thing
purchased, and oven if the claim up in tho
property may ultimately prove unfounded,
he is not oblis^ed at his own ex[)enso to
remove the hindrance to his possession.
Preuost & La Cle de Fives-Lille, 8 R. L. 2"7,
P. C. 1885.

'

45. L'achetein- pout opposor la crainte
d'eviction au cessioimaire du prix, coanne
il aurait pu le faire a son vendeur lui-meme.
Bernard & Charretier, 9 L. N. 100, (J. C.
1886.

46. L'acliotour, bien qu'il ait rovondu le
terrain, ))eiit encore opposer la crainte
d'eviction a colui (jui lui reclame le prix de
vente. Ih.

47. Le montant du cautionnement a four-
nir est a la discretion du j'ugo ; et, dans le
cas actuel, I'acheteur a droit a un caution-
nement jusqu'a concurrence du prix recla-
me. /6.

48. La Cour, avant de deboutor Paction a
raison de la cause d'eviction, donnera un
delai pour permettre a la demanderesse de
fournir caution. lb,

49. Pour quo la garantio pour cause d'e*
viction cesse lorsciue I'aciieteur n'appelie
pas son vendeur en garantio, il faut quo ce
dernier prouve ((u'il avait det nioyens suffi.

wants pou" faire ronvoyer la deinande d'e-
viction <lirigee centre I'acheteur. Drapeau

iinip I

Hi

1
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1880.
^»'«t 9 L. N. 122, made consignments of goods to F at Mon

payer le mmtant de I'liypothequeer «,NKoorl^toF vV,1
/''*'*''',

^''f^'
^^'^ consigned

..™ ."--^o icn pur sa raaiation.
^'emer, J9 R. L. 494, Q. B. 1887

vA„T ^i*
'^"^ '^"' 'eq lel la cite de Montreal a un droit de servitude en veitn d« =.charte, c est-a-dire, le droit d'e"un6chelp«

proprietaires de onn=f...;„. „„ il^'^""®'.
'?s

o— ....^^ ^,ai IB pum noinoloirue de lat-ita

contri^^t f st"/?u£, i'S: l^'nlZtjon contraire, et I'acheteur manacVSc'tion peut fairs resilier la vente Af^„l?J
Rambeau, M. L. R. 4 S C^>5 1888

"'"

«rf-rSZ,:;^°^.!:^^-^l.- ''-'tde.se

,„!, 1
'uouuon or tne cases anrl fwh.ch cases no claim had been made Prefused to acknowledge the cLim and" TT'wrought an assumpsit action to rZver fho

or the cases in q lestion was proved andthat as U had allowed upwards of M.rliyears to eianse wifh.nf Til^'.^^^'l "»'^^se

n.-m,i;ir- J '
'^ '^''°"^ a'empecher les '

""" "'^ cases
p.oprietaires de construire on dehors de la

"'^^ as U ha

aftr^ """ ' "''''''' ''' ^- c- J. 159;

XX. IvDucED RY Fraud

sur ce lot. lb.

esS;t2S^;i;-C^-^!|-^y^e.iveran
party sold, an,/ to intervene to protect^t ^e*•"«

fyf
° by hioa, in suits pendC to s

inquiri;ras^'t:;the;aTue'anrdidnl"''i^

57. Une personne qui a deja achete a IVnchere pubhque, d'un curateur a une fail i?e"les hvres et creances du failli ^f „„; p i
'

vendre ces memes creances A l^«n3 '"Vl"?-
par un encanteur, aSs av(^n fJ^f .?

P"^,''°

-_ „-. SBsailiaXVlir. Goods Left at Buyer's Rrsic

lofcent p'iflb '?a quSv 5 T"'"^^.'
^'

I

'-»-" comm;t u

the cheese! and tl.ivl^'"ir.'^^?.«^'J•"i"e >!• I- «• 5 S. C.Toi" 1889
''""''' ' ^'''''''

iniijtx r
^ "' eiitacner

lullite; et cette vente sera

the ch;ere: anrtheyle^'lrt^^VsT"^
as acceptable, and reiectedrt ''^f

.^"^es

which inundated the warehouse The D«fendant then refused to earn out the n^tchase, and the cheese was re,o11 nf !

and 10 L. N. 35, 188G. ' ^- '^''^'

XIX. Includes Cases, UNLF^q A«r,.^r,MENT OR Custom to thr ContkI«
""'=''

XXI. In Fraud op Creditors.

58. r-orsque I'annulation d'un ap^a a^vente estpoursuivie a raison de fraude e„tlle vendeur et les achetours, ceul ci If

recours co'ntre eux ' ^ "i v' T"" ""°"V!
H. L. 315, S. C. I88i ' '^'•«««««. '4

XXII. JUDICIAI,

„en't; fudr-^-"""-
"-^ ^/-"P^r/v—Ponr I«
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aboutissants. (Article 2168, C. C.) Cite de
Montreal v. Lionais d- Lionals, oppt.. M. L
R. 1 S. C. 51 1, and 8 L. N. 402, 1881.

60. Folle eiichSre—La description de I'im-
meuble dont la vente est demandee par
tolle enchere n'a pas besoin d'etre donneo
dans la requete pour obtenir la dite folle

?"d Tc, ,/l'"^««<
V. Roy dit Lapensee, M.

S.' C.' 1885 '

^* ^ ^' ^' '^^' ®' '*^- ^'- ^-^'

61. Un creancier hypothecaire colloque
comme tel au jugement de distribution a le
droit de demander la folle enchere, malgre
qu il no soit pas partie en la cause. lb.

62. The petition for a folle enchire must
contam a description of the immovable, of
which the resale is sought, and a reference
to the property as being that described in
the sheriffs return is insufficient. Boiocn
& Broderick, 9 L. N. 138, C. C. 1885.

63. Le fol encherisseur doit la difference
entre Fon adjudication et la vente effective
les interets sur le montant de son adjudica-
tion a compter du troisiome jour de sa date,
ceuxsur la difference entre les deux adju-
dications, do la date de la derniere, et Ihb
frais de la vente a sa folle-enohere, et il

peuty etre contraint par corps. Gault v
ffonan, 15 Q. L. R. 98, S. C. R. 1889.

64. Un creancier, dont la creance est
portee au certificat du registrateur, pejt
poursuivre et obtenir la vente a la folle
enchere et la contrainte par corps du fol
encherisseur, et co, meme lorsque la creance
n'est que conditionnelle. 76.

65. Fraud in. _ Les circonstances sui-
vantes rendent une vente judiciaire de
moubles tellemententacheede presomption
de fraude quelle doit etre annulee et mise
decote, savoirr—lo. Uti seul encherisseur
et adjudicataire, tons les autres n'agissant
que pour le meme

; 2o. vente a 8 heures de
I'avantmidi, dans I'espace de sept minutes •

3o. pas do pavilion a la porte ; 4o. vente i
vil prix

; 5o. vente faite sur une seconde
saisie pendant quo la premiere etait arretee
par une opposition ; 60. 1'unique adjudica
tau-e etant la fille de la defenderesse. Dra-
peau V. Mcintosh, 11 L. N. 170, C. C. 1887.

06. Notice o/.—The notices of sale of land
lor taxes under 46 V., c. 78, s. 1 1, should be
published in the Official Gazette us often as
the Gazette is published during the two
months mentioned in the Statute. 30 L C
J. 23, S. C. 1885.

67. Nullite de dieret—Le sherif, a une
vente judiciaire, vendit par decret les
" quinze-cinquiomes dun lot de terre situe
en la paroisse des Ebaulements," et I'adiu-
dicataire presenta une retiuete oa nullite de
decret, se plaignant qu'ou lui avait v?ndu
une chose indeterminee et indetert .luiile,
et qui n'existait point

—

Juiji, sur i.-r nse
en droit, que sa demande etait bien iondee
en loi, I'objoct mentionne dans le decret ne
pouvant exister, et les trois moyens conte-

?6e

nues en I'article 714 du Code de Procedure
Civile, n etant pas les souls donnant lieu a
la demandrt on nullite de decret. Perron
V. Bouchard, 13 Q. L. R. 220, S. C. 1887.

68. Lorsqu'un adjudicataire a une vente
judiciaire de meubles a paye son prix dachat
la vente ne pent etre annulee et mise do
cote pour informaiites, mais seulement pour
fraude et collusion. Nordheimer v. Leclaire
et al, M. L. R. 2 S. C. 1 1 and 9 L. X. 25, 1885.

69. A sheriff having seized on one Defen-
dant the usufruct of an immovable, and
on the other Defendants, the nue proprim
and advertised the sale in the form quotedm the report.—Held, that under the adver-
tisement, thg sheriff was boun I to sell the
property as a whole, i. e., usufruct and nue
propriety combined

; and that a sale of
these rights separately made by the sheriff
haying resulted in surprise and prejudice
to the Defendants, it would be set aside on
petition en nullite de dicret by Defendants
aenei/c<aZ appellants, & Brunei, llespon-'

Sse ^ ^" ^' ^'^^' '"''^ ^ ^' ^"^^ ^«5,

70. A usufruct is an incorporeal right (droit
incorporei) which, under the C. P? C 638
should have been set fo;th in the prod's
yer6a« of seizure, and also in the advertise-ment (C PC. 048) by mention of the titleunder which it is due. lb.

71. Upon a sheriff's sale of an immovable
described by the cadastral uumber, the ad-
vertisement stating the metes and boundsand the area, as set farth in the book of
reference, if it appear, upon a petition ofthe purchaser to annul that sale, that be-tween the date of the publication of thecadastre and the date of the sheriff's seizure,
a portion of the immovable so sold, as awhole, by the sheriff, Ind been acquired bva third person, not a party to the suit, andhad, since its acquisition, been in the pos-
session o that third person, the Court willannul said sale, order the sheriff to return tothe purchaser the amountof his adjudication,and condemn the Defendant contesting the
petition to pay the costs of that contestation,
and the Plaintiff to pay the costs of an u"'-
contested petition to annul a sheriffs sale
Faradis v. Legare, 10 L. N. 06, S. C. 1886.

72. Where the sheriff's sale is not carried
out according to the seizure the creditors are

?M P p ^ ^"''l^^'^
e/t nullitede decret. (Art.

l2S,Q.1i:,i5r"'"^'"^""^«""'^^^^-C-

7,3. D c/ a;., judgment creditors of one WAC, seized and sold a lot of lan.l situate inthe City of Montreal as belongin<' to hi*
estate This lot had originally belonged toDame M D who sold it to W A C et al, andsubsequently VV A C, who became' the
registered owner of tho. lot, r.--a^3i.'ii,.,i ;f i^
Dame M D. The property' was occu^l" byDame M D through her tenant at tlfe ime
of the seizure. The sheriff's sale took placeon the 3rd October, 1884. Dame MD re-
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-^fh v^
J^e' deed of re-aasignmenfc on tho-8th November, 1884, and on the 4th May

t!,,i J ^"® Respondent by netition

Tside'culTl' "-'T'^ r^«'> ibrtL'sett ngasiae ot the sheriff's decree._7/eW o(fi„,,°n« the judgment of the Court/below t[ZRespondent having been for a Ion.. f^„ •

open, peaceable a^nd puWc possession o"fher property, and notably so aUhe Ume of

MJ 16 S. C. /i.p. 5%, s„.'tt'iSM.''-
•'• "'

«.' ,hS™ h''™,'"',« 'h «<l.i»>lioat™ bywii- huerirton the drd of Octohm- ivsji t\
^

May "^^"''"r.l''^^"
^-ntedtii,' SI' th

•ed h'pi^fn ' f"V'
^^««PO"dent having registor•ed her deed of retrocession on the '>HthLNovember, 1884, Respondent vvase;' ledto the conclusions of her petition /"

nrnit/'f
'•'"^'^®' *^" "onsentement de tous les

oontrat. Boss y. A'.V.,,1 1.1'^',^
s!' a

j

78. Of uoodsofa third pari,, —Vr, i-,a

79. Itedemption Whore nr/i..^.,* u
been sold fb,^municipal taxe« n7r fc ^^visions ol the iVTuniciDai ('nrl« o JT

"'"P'O-
the proprietor, wh^oSerft ffii^^HC'-
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80. The proprietor cannot, however Pnm

taire d'un immeuble vendu nar le shinTfex cution d'un jugementcon^re In Se^rqui etait possesseur d'un fpl L?, u^
aniMo doJini, a oroit deTepitl- c uitur

ntJ,r,ruVi:'7 P^^'«-^ ProiStalrl

par;"':^^ia"?t u^.^rStkit Isl'^""^^""

82. Un creancier chirographaire adin,!!catHire d'un immeuble, qui a produ^ sonopposition entre les ma ns dutheriff n i
-^

cur" nc,rd ' " ^''"' ''^ ^^"'«'J"«'1"'A con-

cas ou les deniers que le tribunal o^Si^

I 6 p r f'
"^ ''^'•'"'«* P?« Payes. (Art. 688!

S." a 18^9.
^""'''"' "• ^«"^^'^'' 17 K. L. 662;

diS;
^'OAts<>f Creditors—lin unpaid ere

own., of"t/'""
"'" ''"««*'°» «« toTevea

c a f
1"" ^''"P,^'''y ''°'^» 'n execution, and

be s ent ^T^:'}'^ f'*'^«"Sh the real oCr

84. ^Subdivision of Land Aifi,^. i

se the official .ubdivisional Jots separatelv

11. 1.. K 1 b. c. «l, and 8 L. N. 34], 1884.
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the purchaser, never-
e benefit of the actual
t after the expiration
irrender the i.roperty
rlinff V. lieeves, 29 L.

innot, however, com-
lie property without
ice paid for the re-
per cent, per annum

!:a^ai>e,__L'a(ljudica.
MM par le sherif, en
t centre un debiteur
un tel imnieuble

' I'epgter icelui sur
retend proprietaire
ente, a lui consenti
sentait, ssns procu-
3ur execute. A^or^m
• B. 1886.

ogi-aphaire, ac^udi-
nui a produit son
IS du sheriff, a droit
entde distribution,
vente,jusqu'a con-
en fournlssant au
's cautions, pour la
?os qui pourraient
interessee, dans le
nbunal ou lejuge
er, entre les mains
payes. (Art. 688,
phi/, n R. L. 662,

—An unpaid ere-
on as to the real
in execution, and
gh the real owner
linildiHij Society
'328,1882.

d. — Although a
>n subdivided on
'is not bound to
.' lots separately,
!fl on the ground
whole, and the
judge in Cham-
ind as a whole.
n and Steel Co.,
'•N. 341,1884.

ataire d'un im-
eirsander la nul-
peril d'eviction
tuniier non ou-
que lors de la
V connaissait le
I'>et7l4, C. P.
C. J. 80, Q. B.

Budro un meu-
connaissant ce
denoncer dans

,r '•v'»"ip3»
ujudicataire le
Ji donner cau-
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87. La rdgle pour les ventes Judiciaires,
sous ce rapport, est la nieme que pour les
ventes ordinaires en vertu de I'art. 1591 C.
C. lb.

XXIII. Jus D18PONENDI,

88. When a Rill ofExchange for the price
of goods is enclosed to the buyer for accep
tance, together with the bill of lading which
is the symbol of the property in the goods,
the buyer cannot lawfully retain the bill of
lading without accepting the bill of ex-
change. JUcGillivray d- Watt v. Rijan, 31 L.

,

C. J. 49 and M. L. K. 3 S. C. 170, S. C. R.

!

1886, and 31 L.C.J. 278, Q.B. 1887. I

89. If he does so retain it, he thereby I

acquires no right to the bill of lading or the
goods. lb.

90. When a seller in consigning goods
makes the bill of lading payable to his own
order or to that of his agent, be thereby re-

tains the jus disponendi and his right of
property in the goods. lb,

XXIV. Liability FOR Special Assess-
ments.

91. A vendor who sells a property during
the proceedings of expropriation for a public
improvement is not garant oi the purchaser
for the share of the cost of the improvement
with which the property is charged by an
assessment roll subsequent to the date of
the sale. And this holds goods even where
the assessment roll referred to was prepared
under the authority of an Act of the Legisla-
ture to take the place of the original assess-
ment roll for the same improvement, made
previous to the sale, but which had been
declared null by the Courts, there being
nothing in the Act to give a retroactive
effect to the new assessment roll, or to re-
serve to the actual owner of a property any
recourse against those from whom he had
derived his title after the improvement had
been made. Cross <fe The Windsor Hotel
Co., M. L. R. 2 Q. B. 8 and 9 L. N. 85, 1885.

XXV. Liability ok Vendor for Pro-
perty IN HIS Hands after Sale.

^
92. Le vendeur d'un knmeuble, qui s'oat

reserve la jouissance de cet imuieublo, pen-
dant un certain temps, n'estpas responsable
de I'incendie des batisses erigees sur I'im-
meuble vendu, si I'acheteur qui poursuit et
reclame du vendeur la valeur des batisses
incendiees, n'allegue ot no prouve pas que
I'incendie eflt lieu par la faute du vendeur,
qui, pendant le temps do cette occupation,
ne peut etre considere commo un locataire
et n'est pas soumis aux dispositions de I'ar-

ticle 1629, C. C. Weir v. Winter, 15 R. L.
191, Q. B. 1887.

XXVII. Op Litigious Rights.

93. tJne action intentee par un avocat,

pour le rccouvromont d'tm billet promissoire
qu'il a achete apres I'echeance, sachant
qu'il ne pourrait en recouvrer le montant
sans une [loursuito, sera deboutee, vu que le
transport de ce billet est fait en contraven-
tion a I'article 1485 C. C. Bergevin v. Mas-
son, 19I{.L.433, Q. R. 1890.

94. R became holder of 40 shares upon
transfers from I) et al., in the capital stock
of the St. (iabriel Mutual Building Society.
At the time of the transfers the shares in
question had been declared forfeited for
non payment of dlaes. Subsequently by a
judgment of a Court rendered in a suit of
one C, whose shares had also been con-
fiscated for similar reasons, the shares were
declared to be valid and to have been ille-

gally forfeited. Thereupon B, by a petition
for writ of mandamus, asked that he be re-
cognised as a member of the society and be
paid the amount of dividends already de-
clared in favor of and paid to other share-
holders. B's action was met, amongst other
pKas, by one, setting forth ; that B had ac-
quired under the transfers in question, cer-
tain litigious rights and that, by law, he was
only entitled to recover from the Respond-
ents the amount he had actually paid for
the same, together with legal interest there-
on and his cost of trmsiers.—Held, (affirm-
ing the judgment of the Court of Queen's
Bench, Montreal, M. L. R., 2 Q. B. 272),
Fournier & Henry, .JJ., dissenting, that at
the time of the purchase of said shares, B
was a buyer of litigious rights, and under
Art. 1583, C. C, could only recover the price
paid with interest thereon. Bradij v. Stewart,
10 L. N. 324, Su. Ct. 1887.

XXIX. Offer of

95. Une carte postale adressee a un com-
mer9ant, annongant qu'on a une certaine
quantite de marchandises a vendre, a un
prix designe, est une offro de vendre, qui, si
elle est acceptee de suite, rend le contrat
de vente parfait ; et le refus de livrer lamar-
chandise vendue sous les oirconstances ci-

dessus donne a I'acheteur une action en
dommage contre son vendeur pour les pro.
fits qu'il a manque de faire ; et il n'est
iws necessaire pour I'acheteur de mettre le
vendeur en demeure d'executer son contrat
ou de lui faire dea offres reelles avant d'in-
tenter Taction en dommage. Fuller v. Mo-
reau, M. L. R. 5 S. C. 121, 1889.

XXXI. Op Things Belonging to
Another.

96. Quelle que soit I'entente entre le pro-
prietaire de certains meubles et un prete-
nom, la vente faite k un tiors de bonne foi
jmr le prete nom en son nnin personnel, est
bonne et valable,et le proprietaire ne pour-
ra I'attaquer quand memo I'acheteur aurait
connu au temps de la vente la qualite du
prete-nom, celui-ci etant repute en pareil
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fil,
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et al pf Wh7tl ,^^- ""hlehead v. Kiehr
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XXXI r. Payment op Prick.

vente eit en Joi sans Iff^Tp
*'''''^'"''

'"^

J^. N. 371, mj. ^ ^- ^- ^^'h and ]0

l-obM^'du rite" li'v?'"?
''' <'''-«o^«tances,

o' the $2,300 •3 hi * ? e^.ception only
«ucb deed and havii «oI /r"« "^«^"t«'^
a third p^rty ho hf.lt^ .

Property to

demnedTho^v'endor''"oSS ^^"'''^ '°»-

confirmed. Gmahierl /^y/ ; ""J?*^"' ^"«
Q. B. 422, 1883.

'''^'''''^^<'' *^- I- «• 4

qu'i'est fait^eTurSur^'P ^7? '-^'"-'.
delaut de rnccomSn,? I*^f

'"to'^o pour
de I'acheteur nSvauTnat'^"" obligations

v^nement de la conSn^? '^ vente. L'g.

I'acheteur, op^re la So^"»i^'''' ^ ^^^"""^ ^^
Plein droit^a^ns nntmentio"!" T^^^^^^^qui n'est necessaire que lor "aue li'' ^T^''.'''tion n'est qu'un pacto .fnSl":!* ! 'P"'*"xxxin. PR,.,,., „, ,,,^„^^ £^:fi^:T5?^T^«:

99. Le vendfiwr »„„„ _.. .
105. The VW.,.r,a- ' ' .

^^^^

•

condition qu'ellefMenH- t
*''"''^' 'I"'* la

saisie-execu^ee et ]«
^"*''''-«,lo''«qu'elle a ete

vendeur qui nV ^llS''"''' '^"' P*^'' »"
pas son iriv^e^.e ^urt !.'

"^
i"' f°"«^''^«

vendue pindant I'in^/Li
^""^ "^^ ^^ ^^^os^

1885. ' ^^ Q- ^^- R- -'73, S. C.

ven3ue,^pratS: ITZlT'' '.^ ''^ ''^°-
lution de vente l„f« ^

d^mande en reso-

serve PM au vonnL!,,^
Paiement, ne con-

I'acheteur est un romnf ^^ J^^"""' ^"and
la vente ceS s^^sSSTf li;!

^' ^'^^'^

XXXIV. Proof as to Purchaser.

which was to be^doneTn LnT« /^° ^^^^
«2.000 within two monTh?..n''^'I"'"«' «"d
the writing. This^^™ ji ^i' *^® 'l"*^ of
by the vendoi- but the 1? ""^ ^"^^'l
cuted. The Pkinfiff '/ '^"' "o* exe-
afterwards Jie a'l,f l^^il^:

«ve naonths

$6,000, anJ aW the ftoo I^"^''
°' *^^

accrued on the mortMi"' 7i
'^',', ">terest

the vendor to e"3 A ""f S''^}^'^
"Pon

ance with the wrS . t '^aI^ '"} ''««'«'-d.

brought an action to fJm"?t5! ^ft^T^rds
execute a deed but wk Z^" V^^"'' to

deposit with the rrnfhn /""^ '"^l^'"g any
in order to put the venT*?''^-T7^*^''^hat,
the Plaintiff should h„' ^T^^ '"^ ^^^faul

16,000 within ten d^a from ,^"i«'-«d the
writing, and that th'If T *^® '^^t® of the
was tf;,Ze. Fur?he YhYt ^,f^^^r""^should have renewed the t^ ^\ ^«'"*'fl
tion, and brouIT tJ,!

°^®'' "^^ l»ls ac-

Foster vFraserU L ^d^"V°*° ^''"'"t.

and 19 E. L. 393?Q bT'^o*
^- ^- ^36, 1888,

XXXVI. Redemption.

XXXV. Promise op

damages: where th« if ?* ^''^'«' "^pay

you the house at $4,300 on" thi 2u °^^'
terms

: $],000 cash «i nnn
*°llowmg

5J.thatth^i^^^^^^^

et s'il interviirunYugemetrtrf''^r"-'nier et I'acquereur rfffn
• *,*? ^'^ der-

dant le rem^rg et fiLnff
'"^'"euble accor-

f
I'acqulrTur pour ObtenirT'-r*

^^^^^^'^
le creancier bScie de fif

.'Retrocession,

Peut exercer les dml. !f
^' J"gement et

avantages qu' lassuTe d sL'^Pk^'''""- ^^'
oppose? a I'acqurreur ««f f'']?'" «* les

M.L^H^2,Q.r4?o"eti?rs<tf8r'

faire reffie teL ^nn ^''*^" ^«°^eur peut

g^parlT^nriSr, 1".^,^^^-
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mised and was bound

ni .
^^.^^rtion only

not having executed
sol(j the property to
Iferaent, which con-

-/o^c/ue, M. L. I{. 4

•ento, avec tradition,
ion resolutoiro pour
nent des obligations
I pas a vente. L'e.
;n, '.e., le defaut de
lutionducontratde
ntion de la justice,
Jorsque la stipula-
•fnmissoire. Price v.
•i- G. 11 1887.

°eci, in writing, to
rtyfor $1J,0(W of
existing mortgage
d of the balance,
passing tho deed
-en days' time, and
' Iroiu the date of
epted and ratified
3ed was not exe-
jirly five months
lal tender of the
JOO, less interest
and called upon
deed in accord-
ed he afterwards
el the vendor to
3ut making any
fy-~-Held, that,
legally in default
J tendered the
I the date of the
3r subsequently
at the Plaintiff
inder by his ac-
ley into court.
S. C. 436, 1888,

srcerla faculte
) son debiteur,
t entre ce der-
meuble accor-
sntant payable
a retrocession,

1 jugement et
iprevaloir des
lebiteur et les
hard& Lajoie,
^•109,1886.

iSiTimmeuble
etvendu en
urlessommes
vendeur peut
au montant

t !e remere et
Jquereur pou-
^ retrocession.

108. En pareil cas, si les deniers devant
la cour sont suffiaants pour acquitter les
reclamations de I'acquSreur, le creancior
n'est pas tenu de lui faire des off'res de la
somme que le vendeur etait tenu de lui
payer pour obtenir la retrocession do I'im.
meuble. lb.

109. Where a property was sold, and the
purchaser bound himself to re-convey it to
the vendor within three months from the
time he (the purchaser) should have com-
pleted a house then in course of construc-
tion thereon, on being paid $3,000,—it whs
the tluty of the purchaser to notify the
vendor of the completion of the house; and,
in default of such notice, the right ofredemp-
tion might be exercised by the vendor after
the expiration of the three months. Leger
& Foumier, M. L. R. 1 S. C. 360, and 3 Q. B
J 24, and 10 L. N. 264, 1886, and 10 L. N.324,
Su. Ct. 1888.

'

1 1 0. Le vendeur de choses raobiliers (dans
rospece des actions d'une compagnie de
chemin de fer) qui se reserve le droit de ra-
cheter les chosos vendues, pendant un cer-
tain temps, pour un prix determine, aura,
contre I'acheteur, s'il lui ofi're, dans le delai
fixe, le montant convenu, un recours en dom
mage, si ce dernier les revend k un tiern, et
la mesure de ce dommage sera le prix
regu par le second acquereurj et dans une
action en dommage de cette nature, il ne
sera pas necessaire de consigner le prix de
rachat convenu ; mais le demandeur pourra
offrir que ce prix soit deduit des dommages
reclames, et, dans le cas oii le prix de la
secondo vente ne serait pas olairement eta-
bh, par la preuve, la Cour d'Appel pourra
ordonner un expertise, qui aura lieu, sous
I'autorite de la Cour Superieure, pour cons-
tater ce prix de vente. McDougall v. Mc-
Greevy, 16 R. L. 1, Q. B. 1887.

XXXVII. Redhibitory Vices.

111. En interpretation de I'article 1530 du
Cole Civil, la question de diligence rai-
aonnable suivant la nature du vice et I'xisage
du lieu, est laisseo a la discretion dujuge de
premiere instance

; et sa decision ne doit
pas etre mise de cote k moins d'erreur
evidente, en matiere d'actions redhibitoires.
Tremblay exparte, 13 Q. L. R, 64,Q.B. 1887.

112. La boiterie intermittente dans un
cheval vendu c.mme etalon reproducteur,
avec garantie expresse de tous defauts par
acte authentique est un vice redhibitoire. lb.

XXXVIII. Remedy of Buyer where
Goods unfit fob the Use Intended,

113. Celui qui convient de vendre une
chose qui doit etre employee pour certaines
fins qu'il connait, ne pourra recouvror le
prix do cette ohose, si elle est impiopre a
I'usage auquel elle etait destinee. Connolly
& B£dard, 19 R. L. 304, Q. B. 1890.

114. Where flour was sold at Toronto,

Ontario, to a purchaser in Sherbrooke, pro-
vince of Quebec, at $4.85 per barrel deliver-
ed at .Sherbrooke and Arthabaskaville, tho
flour was at the risk of the vendor u itil

delivered, and the purchaser (who had paid
cash and who did not exninine the flour
until a quantity bad been sold in small lots
to his customers), was entitled to recover
from the vendor the difference in value be-
tween flour of the quality ordered and that
which had been received.' Taylor et al.,

App., «fe Gendron, Resp., M. L. R. 3 Q. B. 38,
and 10 L. N. 141, 1887.

XXXIX. Remedy of Vendor where
Purchaser Refuses Delivery, see
ACTION, Assumpsit.

XL. Rescission op

1 1 5. Le recours du vendeur non paye do
faire resilier la vente lorsque le debiteur est
insolvablo est entierement distinct de son
droit de faire saisir-reveMliquer les choses
vendues; la section 2 de I'article 1999 du
Code Civil qui exige pour la saisie revendi-
cation que les choses vendues soient enti^res
et dans le meme etat, na s'applique pas a la
resolution de la vente

;
par suite, le ven-

deur peut faire recilier la vente meme lors-
que les mHrchandises vendues out 6te me-
lees au stock du debiteur, si elles peuvent
etre identifiees. Brown et al. v. Labelle, M.
L. R. 2 S. C. 114, and 9 L. N. 134, 1886.

XLI. RE.SOLUTORY CLAUSE IN

116. Lorsque d'apres les termes d'un con-
trat contenant une clause resolutoire par
laquelle le defaut de paiement resout abao-
lument le contrat, le tribunal ne peut inter-
venir. Prud'homme & Scott, 30 L. C. J. 156,
S. C. R. 1885.

117. When in a deed of sale of an im-
movable there is a resolutive clause to the
effect that a failure to pay, on the appoint-
ed day, any one of the instalments of the
price of sale should operate as a rescision
de piano of the contract of sale, and the
vendor should, in such case, have the right,
without being obliged to have recourse to
law, to resume possession ot the immovable,
even, on the supposition of the contract
hems pleno jiire null, the right ofre-enter-
ing into possession cannot be exercised by
a person not a party to the contract, but
to whom the price of sale had been made
payable. Kolet v. Boucher, 10 L. N. 66 S.
C. R. 1886.

118. The possessor of the immovable, who
held possession under a lease from the
vendee, and who had been dispossessed by
such third party, has a right to the action
en complainte et r£int4grande, lb.

XLII. Rights of Seller where Buy-
er Refuses to Sign a Note.

119. En matiere commerciale, lorsque I'a-

cheteur neglige de donner au vendeur un
44
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billet proDiisEoire, tel qu'il aurnit eti cnnvem,, ce dernier peut, alora ot avant I'exn^

XLIII. Rights op Unpaid Vendor.
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121. Les provisions tie I'article 1998 r rhm.tant I'exercico du privilege du vend;,?;

1885.
^-'6, and 8 L. N. 244,

122. I^orsquel'acheteury consent le von

tent .1 1,. m.rch.ndi.» '.oSrS,l''r

125. Le par. 2 de I'art. 1990 f< r „ •
ex^e, pour la Baisie-rovendicatL^' ou;Tchoses vendues Solent entieres et Tn^ .

J26. Par suite, le vendeurpeut faireresili^r

tenZes'onS^n'r'^"^
^'^ marchaS:venaues ont ete melees au stock du debiteurSI elles peuvent etre identifiees. "f^^"''^"'^'

pavee n'a "^i^ T''^"''
'^ "»« "ho.e nonpayee, n a, dans le cas d'une ce^oinn ^1biens que quinze jours a compter de t

>i

XLIV. RioHT OK Pre-emption

uSJ-
^'»'^^ATED. KIOHTS OK PaHTIES

n^erely his ^re^e-i o,; 'i' « ^S n'f'"^'vened and alleged a purcha e of H«

the adniiss on by Kieffpi- tCf n. ,
®"

XLVI. Stoppage in Transitu.

c««o„.-_Lw xSat aTt 6 c'c ''doT""'Vapply to prevent the exerc'ise of the ri^hot stoppage in transitu in the case of „nf

,

islfont^c' r'":r
" •^^""^"ed in art.^±0 01 ine O. C, as amended oy 48 Vie
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XL VII. Warkanty.

133. A statement in an advortisemont of
an auction sale that a pair of horses were
" warranted sound " did not constitute a
a warranty

; especially when the conditions
of Hale announced l)y the auctioneer, at tho
time of the sale, exp'-essly stated that " no
warranty would \,a give.. " In the prenent
case the liorses in question were " sound,"
notwithstanding one of them was " bent
over," or " sprung " in tho knees. Allan v.
Burland, M. L. K. 2 S. C. 1, and 9 L. N. 25,
1885.

134. Wine was sold by sample, and accept-
ed by the buyer without comi)arison, and
paid for, and part of it resold by him Held,
th«t the buyer was not entitled to tender
back the wine, after the lapse of more than
a year, on the ground that it was of inferior
quality. Guest & Douglas, M. L. R. 4 (i. B.

135. Le vendeur d'un fc ^.o marchan-
dises, qui est saisi par un ti^.d, ontre les
mains de I'acheteur, est res jonsablo des
dommages eprouves par ce dernier, quoique
la saisie soit plus tard oassee, si, au temps
de la vente, il connaissait les causes de cetto
saisie, ot n'a fait rien pour I'empechnr. Qau-
vin v. Leclaire, 19 R. L. 630, Q. B. 1887.

136. The Plaintiff purchased from De-
fendant at public auction two lots ot land
on Bishop street, and signed a memoran-
dum of .sale in which reference was made
to the official plan, on which the street was
marked as being 51 feet wide. On the
surveyor's plan prepared for tho sale, the
street was also traced as 51 feet, but by
error, this part of the street was represent-
ed on the lithographed copies as of uniform
width with the upper part of the street,
which was 60 feet wide. In the advertise-
ments, and in the auctioneer's announce-
ments, the street was also described as 60
feet wide. The vendors offered to cancel
the sale if the purchaser had been led into
error by the lithographed copies, but the
Plaintiff chose to adhere to tho bargain
Held, In an action of damages by the pur-
chaser, that the Plaintiff having received the
full number of square feet bargained for,
having refused to relinquish the bargain
vijhich was a profitable one for him, having
signed the memorandum of sale in which
reference was made to the homologated
plan showing a street 51 feet wide, and,
moreover no specific damage being proved,
his action of damages could not be main-
tained. (1) Inglis V. Phillips et vir, M. L. R. 3
S. C. 403, and 11 L. N. 132, 1887.

137. Where real estate is sold free , . i

clear of incumbrances, and it appears t;,

the property is charged with a hypothec, th.
purchaser is not bound to take a doftd until
the vendor has caused tho hypothec to be
discharged. Burroughs & Wells, M. L. R. 3

(1) Confirmed iu Appeal.

Q. B.492 and 1 1 L N. 107, and 15 R. L. 228,
1887.

'

138. (Following liurrougAs <f; Wells, M.
L. R., 3 Q. B. 492). Where real estate is sold
free and clear of incumbrances, tho i)ur-
chaser to pay the price in cash to the vendor,
and it appears that tho property is charged
with hypothecs, tho purchaser is not bound
to execute a dood until the veil lor has
caused tho hypothecs to bo discharged.
Greeue ic Mappin, M. L. R. 3 S. C. 393 and
II L. N. 132, 1887.

139. Les dispositions de I'article 1535 0'.

C. sont applicables aussi bien a I'adjudica-
tairo qu'd I'acheteur ii. vente privee, et la
simple connaissance, par Tacquereur ou
I'adjudicataire, du fait qui pourra occasion-
ner lo trouMo, no sufKt pas pour I'obligor
au paioment do son prix, sans la garantie
qui lui est promise par cot article 1535, C.
C. Blondin v. Liznlte, 15 R. L. 130, and M.
L. R. 3 Q. B. 496, Q. B. 1887.

140. Lorsqu'un adjudicatairo en reponse
a une dornandei)our folio enchcro, demando
la nullite du decret, parce que rimmeuble
a lui aljuge sorait grove d'un douaire, la
Cour, memo si les parties interesseos il ce
douaire sont en cause, no decidora pas de
la validite do co douaire, mais annulora la
vente, si on ne fournit caution a I'adjudica-
taire. lb.

141. Lorsqu'un immeublo sitae dans la
cite de Moiitreal est vondu avoc indication
d'une contenance deterininee, sans laquello
I'acquereur n'aurait pai achete, ce dernier a
le droit de demander la resiliation do la
vente, avec dommages-interets contre le
vondour, en y comprenant la valour de
constructions par lui commencees sur cot
immeuble s'il constate, apres la vente, qu'ii,

la date d'icelle, une rue passant sur une
§tendu9 considerable de ce terrain avait eto
tracee sur les plans de la cite de Montreal,
dument ho aologues par la cour, et qu'il est
sujet a expropriation, sans indemnite pour
les construction qu'il pourrait faire sur cot
immeuble, et qu'il n'est pas tenu d'atten-
dre I'expropriation pour proceder contre son
vendeur. Menard v. Ramheau, 32 L. C. J.
240, S. C. R. 1888.

142. N D, Respondent, owner of a cheese
factory, made an agreement with farmers by
which the latter agreed to give the milk of
their cows to no other cheese factory than to
that of N D. N D subsequently sold to G
D (tho Appellant) the factory and, sous la
simple garantie de ses fails et promesses,
whatever rights he might have under his
agreement with tho farmers for tho bulk
sum of $7,000. Then G D assigned to B the
'ctory and the same rights, but excluding
irranty, sans gar i<e aucune, for $7,500.

A company was subsequently f)rmed to
whom B assigned the factory and the rights,
and one of the farmers to the original agree-
ment having sold milk to another cheese
factory, tho company sued him, but the

I
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action was dinnrissed on the ground that ND couia not lidly assign pofsonal rig Us hohad against the farmers. Thereupon (; D
n T.? "iVf'"" "S'''""^ '"^ ^ to 'ecov^r the

noZlTf ^^ "" '*" 7«'"''' ^^'""'^ »'« »""»

tha although ho price mention.,.1 i„ thedeed and paid was a bulk sum for thefactory and the rights, the parties at tietime valued the rights under Iho agroonent

ted that the action was taken for the benefitof the present owners of the fuctory.-Heldafbrunng the judgment of the Court belowMrong and I-ournier, JJ., dissenting, thatinasmuch as the Appellant, by the sale hohad made to B, ha,, received full benefit ofall that he had bought from Respondent andhad no interest in the suit, ho coul.l notclaim to bo reimbursed a portion of the price

at .I'nf
'

\'V«^«,'-°"".
J> if any action laidat all, It could only have been to set thesale aside, the parties being restored to thestatus quo ante If itwere maintained. Demera

ce qu il aurait paye, pour desinteresser un
adiudicature du meme immeuble qui aurait
§te vendu anterieurement pour taxes, si levendeura lui-meme remere cet immeubleS ^'*"*°^'»«' 18 R. L. 171, Q i:
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SaT f'•^T''^'?*'
."" *""«« autre riviere ougr^vo dan. les limites du Havre de Quebecn ont pas droit A d'autre indeninite^oue leprix montionne dans le tarif pre, arKw/fhn par la Commission du Hare'rOu^C

quels ,jue soient les frais qu'ils aientSenoutre du saiivotage i.our mettre lo bo « Luv6 en saret6, on dehors des attointes de la

XLVIII. What 18

144. Une convention par laquelle un m6-canicien emprunte de I'argent, pouracheterdes machineries, et conviint de donner desgaranties au porteur surces machineries, et,apres les avoir achetes en son nom, fait inevente de ces machineries au preteur avecdi^it de rto^re dans un certain delli;mais, reste en possession des machineries
qui sont plac6es dans une batisse quTTul
appartientne constitue pas une vente reelle

netant que de donner une garantie au

SCHOOLS
I. Taxation of

146. A school for tlie education of vounclad es, kept by a private individual, and notnder public control, is not an '" "duca

JrVil'To?"? " ,^''^'" ^^^ ^xempt'on of

275, 1885!
^' • •^^^' *"** ** ^- -N.

SCHOOL COMMISSIONERS.

schools:""'' "''' ''' COMMON

Mo/sCHOols" """""^ °*^' «- COM-

SCHOOL TAXES.
^L^ Prescription of, see PRESORIP-

il. Paid BY Roman Catholic to Ppn

SALVATION ARMY.
Eight to March 'in the Strffts

Itree'Js'!''''''^^^
c6rporat?on!I:

SCOTT ACT.

I. Jurisdiction under

147. Lemagistratde district a juridieMonpour entendre et decider les po" r uitespour amende en vertu du Scott Act Tt^Trune demande de prohibition la Cour nos'enquerra pas de I'observance ou inobservance des formalites prescrites par Pactaanterioures a sa mise en force par prodamatwnBesrochers & Rioux, U Q. L.T 75

SEAMEN.
I. Jurisdiction in mattfp r.^ „

CIRCUIT COURT.
MATTER op, see

SHim™'' ''^' """ MERCHANT
145. Ceux qui sauvent des billots, ma- 1

driers, epars ou bois de construction sur Ia /up . cuucuonsuilel (D Keversedm Supreme Court, 9 L.N. 171. 1886.

SALVAGE—6'ee MARITIME LAW
I. Remuneration of Salvors in theHarbor op Quebec.
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4.N. 171, 1886.

I. What ih

148. La vento ot renl^vemetit do ses offets
par le d^fcndour, le soir, k I'insu du deinan
dour ot A Hon detriment, et won refin di«
payer lo doumndeur et do lui diroou il avnit
transport* ses dits effets, constituo il I'egard
do en dernior, un recel et une soustraction
des biens du d6fendeur justitiant un recours
par capias et saisiearrSt, quand mi^me une
partie du produit do la vento aurait kte em-
ployfe a payer une crfance privil^giee. Si-
Michel V. Vidler, M. L. It. 1 S. C. 163, 1885.

149. Une personne no pout 6tre arrCt^e
8ur capias, parce qu'elle aurait recel6 des
biens appartenant au deuiandeur et non a
luimerae, et le recel justitiant loca/jiasdoit
etre des biens m§ino du d6tondeur. Gay &
Denard, 15 U. L. 585, S. C. R. 1887.

150. I^a preference donn^e par undc'bi tour
insolvable, a un de ses creanciers, constituo
un recel et expo-e co dfebiteur au capian.
Mackinnon (fc Kerouack, 15 R. L. 34,6. B. et
art. 36, 8uj)ra, 1887.

151. Une compagnie incorporee quia sa
principale place d'affaires dans une autre
province, et qui y fait une cession de biens,
pour le ben^fict de cos creanciers, ne
pourra, a la poursuito d'un creancier dans la
province de Qu6bec, etie trouvee coupable
de recel, a cause do cetie cession. The On-
tario Car Co. V. Hogan, 19 R. L. 446, Q. B.
1887. '

^

152. Les paiements prfeferentiels faits en
faveur de certains creanciers par un debi-
teur insolyable Equivalent en certains cas a
un recel. Lahrancke & Cassidu, 32 L. C. J.
95, Q. B. 1888.

153. Where a tenant was charged with
secreting his furniture and effects and he
claimed that the property belonged to his
daughter who had purchased them at a
judicial sale held in the suit of her mother
against her father for a separation de biens,—Held, that though this might be a good
plea by the daughter, it could not be made
use of by the tenant himself—oven to repel
a charge of secretion. Cowans v. Briire, 33
L. C. J. 103, S. C. R. 1889.

154. Le transport fait par un debiteur in-
solvable, de tout son actif, a un de ses
crea,nciers, dans le but de lui donnor une
preference sur les autres, constituo la sous-
traction de ses biens, avec I'intention de
frauder, justitiant I'^rnHnation d'un capias.
Nash V. Beuthner, 16 R. L. 691*,, . C. R. 1889.

155. Des paiements preferentiels, par un
msolvable, en prevision de sa faillite, peu-
vent, suivant les circonstances, constituer le
reeel frauduieux qui donne lieu il i'arresta-
tion par capias. (Art. 773, 797 et 798, C. P.
C). ripond & Weldon, 18 R. L. 422, S. C.
1889. '

'
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SEDUCTION.

I. Action iok, wcTUTOHHHII*.

156. Reversing the jinlgmont of iho Su-
parlor ("ourt, Quebpp, (reported 15 L. C. |{,

42) tlio father cannot brinjr, in lii^ owii
name, an action for the seiluction of his
dauglitor, a minor. Taylor v. Mill, |;U)
L. R 195, li. B. IHOr..

*

II. Damaheb for, aee DAMAGES.

HKIG.MOUIAL RIGHTS.
I. Payme.vt op Du ..1,

II. Proop op
III. The Riout to Dam Strea.mh and

WATERCOmiSKs AND CAUSE A RKPLOW
Tnn^a^'Jr"

'^b«o()ateu, see SERVI-TUDES, VVatehcourses.

I. Payment op Dues.

157. Le droit do communation sur les im-
meubles qui sont .situEs dans lea sei/fneuriea
appartenant au Ncminaire de St Sulpice
dans les limites de I'uncienne paroisso de
Montreal, deviont payable \ 1? premiere
mutaaon do propriete a n'importo quel titre
Ve Beliefeuille v. irOdel dOrsennens, d:
Les JLrcl^siastiques du S^minaire de SlStil-
pice de Montreal, Ui)p., M. L. U. 1 S. C •>78

etSL.N. 197,1885.
•
v.. -(»,

158. Lorsque Jans cos soigneuries, la pro-
priete sujette a la commutation est vendue
pardlcret, les boigneurs ont le droit de faire
a cette fin une opposition afin de conserver
mats, ils doivont demantler d'abord que la
vale ;r de leur droit do commutation soit
Jx^e par arbitrage, le niontant du decret ne
pouvant servir a tixpr la base. lb.

159. Dans cos memos seignouries, lors-
que lo droit s'ouvre par legs ou succession,
il n est payable qu'a I'fxpiration do dix ans
a compter du d"ces de la personne de la-
quelle precede I'immeuble, savoir, entre les
heritiers et le Seminaire, (S. R. B. C, chap.
41, sec. 07) no a'appliquo pasaux tiers. 76.

II. Proopop

160. La concession d'un bref par la Cou-
ronne de Franco, au Canada, en 16C1, estun
tait dont la preuve est soumise aux re^'les
ordinairos et la preuve socondaire en "est
almise lorsqu'il est constate que le titre
originairo de concession, ot les rogistres ou
il etait consigne, ont ete detruits i)ar des
incendies. Regina & Dennistown, 15 O L
R. 353, S. C. 1888.

^

161. Sous I'ancien droit, la promesso par
1 autorite competente d'une conoension do
seignourie, suivie do possession par celui A
qui elle etait faite du tenitoire auquel elle se
rapocrtait, equivalaita une concession r^eu-
liere.. lb.

'^

I
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monts produit.s sont suscontibles ct tPni,.co.npte des circonslunces' o e
'

,?ie o

aient lea parties contraotAiites, les ondroits oule. concessionnaircs ont St desetablisaenients, etc. lb.
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n. Mroundn op

l«7. Lo s*,,„e8tre .I'tino propriety est un«
> ««uro extrtoiH ,,ui „e doit ,-.

r, prono„""o•".duns doH oa. Mh graves, to h 'cZS
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HEim KNT J imiHOlUK-See

SEIZURE—.SVe ATTA(;FrMENT.
^I^^XEMl-TIONS FROM, sec EXECU-

SKRVJCE.

SENTENCE.

SEI VRATION DE BIENS.

SI^PARATION DE CORPS-Aee
MARRIAGE.

SEQL. '

I. Appointm. r^ r

..' '

TION,

aSTRATOR,

166. Un jugementnoinmantun s('.niiP«t,.^

toire pouvautetre revise' pTar un.eul iuio. «la Cour Superieure. //>.
'
"" ^''"' )ugode

iJ^r^^ Uncertified Copy op Writ isiHKruuLAu AND VoiD, see PROCEDURE.

SERVITUDES.
I. AgoravATioN of
II. ACQUEDUCTS.
m. Cost of Division Walls.
•IV. Coupe deBois.

OFT^ilfAMiGEr'^^^™^ ^^^^^^'^

VI. Diminution op
VII. Ditches.
VIII. Fencek.
IX MUR MITOYEN.
X. Par DESTINATION.
XI. Registration of
XII. Right of Way.
XIII. Rights op Creditor
XIV. River Beaches.
XV. Title to

pfiycoK^AS^r' ^"^ ''™^'-
XVII. What are

I. Aggravation ok

tn!„L P 0P''«ta're d'un fbnds on cul-turo on vendant deux lots detaeherdr. ^«
,

fond-s, avait etabli une aervitudl riA 1
a pied et en voiture cnlveu "do /e/To't:detaches sur une autre partio du dit fnni

lavec stipulation portant nile 1« b.rwS
i
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I
bon, ot sur I'autro un abattoir, furent sufe!
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TOR.

see MUNICI-

fonds on cul-
ietaches de ce
ide de passjjge
ur de ces lots
! fl'J dit fonds,

r I'un cies lots
auile de char-
•, ftirent subse-

quemmeiit frig6H, (it pour I'ojiploitation do
ceH <leux indiiittriuM los propri6tairen dos
I'ondi doniinantN tiiont pansor journull**-

ment iiii urnnd noinhre da bostiaiix ot vol-

tuiosparle dit pannage, do telle norte que
lea barri^ros otaient ouverten.

—

Jiiy^, (Kuni-
Bay and ('voa», ,].L, diss.) (|ue datiH Ioh cir-

conctuin'os il y avait nggavation de la Heivi-

ttid « ..U){ tmiueM do I'ait. rjSH C. ('., ot (|ue
lit pi'Opri^tuno du fondu servant ^tait Lien
tbri'J^ H. deinaiuler des douiinages poui
I'ahus du droit de paHsage, ot une defense
1/(1 • I'avonir do g'en servir jiour loxploita-
tion des dites industries. McMillan <{•

Hedge ; et Dominion Abattoir Co. & Hediie,

M. L. R. 1 (l B. 376, and 8 L. N. WA, 18«.5.

IfiO. On the ^Cith March, IH.').'}, one G. \,.,

by deed of sale, granted to P. C. ' a right of
passage through tiio lot of land of tlie said
vendor fronting tlie public road an well on
foot as with carriage, and to the charge to
the said j>urchaser ' of keeping the gates of
the said passage shut.' In l^f<2, JrcM, having
acquired the dominant land, built a coal oil

refinery and warehouses thereon. In tin-

course of his trade ho had several heavy
carts making throe or four trijis a day
thrc igh this passage leaving the gate open,
and in addition to his own carts, mo-t of the
coal oil dea'ers of the city of Montreal, whole-
sale and retail, wen? supplied there with
their own carts At the time of the grant
the land was used as agricultural land

; the
passage was ten feet in width.— //«/(/, affirm-
ing the judgment of the Court bolow. M. L.

H. I Q. B. 376, (Henry, J. dissenting), that
tho passage could not be used for the pur-
jioses of a coal oil refinery and trade, as MoJI.
thereby aggravated the servitude and ren-
dered it more onerous to the servient land
than it was when the servitude was esta-
blished. McMillan <£• Hedge, 'i h. N. 410, and
14 .S. C. Rep. 736, Su. Ct. 1886.

II. Aqueduct.

170. Un proprietairo (jui, avec le consen-
tement de son voisin, fait passer sur le ter-

rain de ce dernier, un aqueduc pour con-
duiro I'eau d'une riviere a sa propriete, a
droit d'obtenir un litre a cetfe servitude,
quand memo il n'y aurait pas entente surle
prix du terrain et les dommages, que le
voisin pent reclamer. liou & Bodrigue, 18
R. L. 391 Q. B. 1889.

III. Cost of Division Wall.

171. Le propriataire qui construit a ses
frais un niur de cloture, dans la ligne ontre
son terrain et celui de son voisin, n'a pas
pour la moitie du cout de cetto cloture, de
rocours contro lo tiers acquereur du terrain
du voisin. McGowan v. Awyotie, 17 R. L.
331, C.C. 1S89-

IV. Coupe de bois.

172. Une reserve de coupe de bois etablie

dan» un acte de c!onntion en faveiir d'un
enfant dti donateur, k prendre i^ son bo.soin
tant I u'il y en aura, est do lu iiaturo d'un
usiifrmt, pr(«nd tin A !a niort de lu personiirt
avantag6e, et no passe pas A ses h/>ritiers,et
los do'i mages repn'^sentunt la vuleur du
bois pris sur la projiriete du demnnderif pnr

i lo defendeur no se prescrivent puspu, deux
I ans. Pellelier (fe taron, 13 i). I. \i. 117, N.
C. 1887.

VI. Diminution of

1 173. By deed dated Aug. 22, 1843, PD
j

sold to one ,1 R a certain property in the
town of St. John, P. q., with the right of
draining the cellar or collars of the said

j

property " by making and pass ng a good

I

drain through tho lots the said Pierre Du-
beau has and possosses... , and b. oath tho
alley now loft open," " and bei veon the
the several house:! belonging tfi the said

j

Pierre Duboau," ami tho said deo' 1 of sale

^

establishing the said servitude w v duly
registered by a momorial thereof, etober
6, I84.S. Tho Respondents havin;; -ubse-
(juently acquired said property, bj their
present action against the Appei'ants,
owners of the servient land, prayed tli;= t the
said Appellants' property bo declari 1 to
have boon ami to bo still subject to said
servitude, and that the Appellants b' or-
dered to demolish a poi tion of a large b irn,
constructed by them over said drHin,wli oh,
they claim, tended to tliminish the us^ of
the servitude and to render its exercise
more inconvenient. The Appellants, on
the present appeal, contended that in s-

much as the barn was built on wpod» n
posts there was no solid floor in the am,
and the drain could bo raised un und re-
paired just as well, if not bettor, as outside
of the barn, there was no change of condi
tion of the servient land contrary to law
Held, affirming tho judgment of the Court
of Queen's Bench, Montreal, M. I.. 1{., 2 Q.
B. L'J'J, that on the evidence, the building of
the barn in question aggravated tho condi-
tion of the premises, and therefore that tho
judgment of the Court below ordering the
Appellants to demolish a portion of their
barn covering the said drain, in order to
allow the Respondents to repair the drain
as easily as they might have done in 1843,
when said drain was not covered, aad to
pay $50 damages, should bo affirmed.
Wheeler v. Black, 10 L. N. 107, and 14 .'<. C.
Rep. 242, Su.Ct. 1887.

V'll. Ditches,

174. Lorsque un voisin creupe un fospe de
ligne qui existait deja entre sa propriete et
celle de son voisin il no cree pas une servi-
tu(ie legale sur la terre du voisin mais il ne
doit cependant pas faire de creusage sans
I'autorisation municipale. Art. 420, 421 et
422 C. M. et arts. 523, 524, 525 et 526 et 549

i
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c. c.

1881).

Roy .t Martineau, 18 R. L. 381, Q. B.

?! !
'4

i'Ti '

VIFI. Fknceh.

175. Loririue deux proiirietaires riverains
ont fait une cloture niitoyenno chacun par
nioitie, un dcs projiriptaircs a le droit d'eu-
lover la cloture faito i)ar son voisin pour la
reniiilacer par le mur de sa maison, mais
dans ce cas d doit reniottre la cloture qu'il
a enlevee au pioprietaire qui Tavaitfaite, ou
Im en payer la valeur. De.yardins v. lio-
chou, JUL. N. 117, C. C. J 887.

IX. Mur mitoyen.

176. Le voisin, co-proprietaire d'un mur
mitoyen, a le droitd'exhaussor ce mur,a ses
depens, en payantrindemnite,pourla charge
en resultant, et I'autro voisin ne peut
pretendre, qu'en agissant ainsi, il s'est ille-
galemont eaipare de ce mur

; Art. 515 C.C
et dans I'espece, le defendeur et iniime, en
oftrant *4, pour la valeur du sixieme du cout
de 1 exhauss^ment .lu mur mitoyen, avec en
outre, W, pour achet»-r sa paix, a, par la
meme, reconnu que le mur etait mi"toyen.
Peachy & O'Neil, 13 R. L. 45, Q. B. 1884.

X. Par destination.

177. Fisher & Evans, 29 L. C. 1. 258. Q.
B. 1885.

XI. Registration op

178. Une sei vitude de passage, lorsqu'elle
est apparente par la situation des lieux, se
conserve sans enregistrement, a I'enconti "

d un tiers auquereur, et si le titre a ete
enregistre, sans reriouvelerl'enregistrement,
44, 45 Vict. ch. 16. Matthews v. Lapierre, 19
R. L. 547, .S. C. 1890.

^

179. L'auteur immediat du possesseur
actuel ayant acquis I'immeuble comma sou-
mis a, cette servitude de passage par un
Utre enregistre posterieur au statut 44, 45
Vict. ch. 16, le possesseur actuel est non
recevable a plaider a I'encontre de la servi
tude de passage.le defaut de renouveler dans
le delai present par le statut plus haut cite,
1 enregistrement du titre qui a cr6e la servi-
tude, lb.

XII. Right op Way
180. Pour qu'un terrain soit considere

enclave dans le sens de I'article 540 du
Code Civil, il faut qu'il n'ait auoune issue
quelconque sur la voie publique, et un
simple chemin de tolerance non conteste
est suffisant pour cmpecher le proprietaire
du terrain de reclamer un passage de sen
voisins. MainviUe v. Lcgault, M. L. R. 1, S
C. 295, et 19R. L. 604, 1885.

'

IS!. Thp right of passage in favor of an
enclavi is based upon necessity, not con-
venience, and ceases de piano with the ne
cessity where no indemnitv has been paid
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Sandberg ic Wilder, 29 L. C. ,1. 216. O. B
1885.

'

1 82. If under our law the right of passage
for an enclave may be perfected by pres-
cription, the pioperty must be enclosed
during the who!e time necessary to ac-
quire prescription, and if it ceases to be so
enclosed, prescription ceases to run. lb.

183. The passage in dispute having been
habitually kept closed at its ends by gates
and bars, and not divided off from the re-
maining land, nor fenced on either side, and
travelled only by the mere tolerance of
the owner, has not become a public muni-
cipal road under the provisions of 18 Vict.,
cap. 100, sect. 41, sub-sect. 9. lb.

184. The passage in dispute has not be-
come a public mu. oipal road by means
of the informal prods-verbal produced,
which is of another road not opened and
not in force. lb.

185. Un ohemin qui a toujours servi a
I'usage de^ proprietaires avoisinants, doit
etre considere comme une rue publique ; et
aucun des voisins n'a le droit de I'obstruer
pour le detourner a son propre avantage,
sous pretexte que ce chemin est etabli sur
sa propriete. Theorei v. Ouimet, M. L. R. 1

S. C. 275 et 8 L.N. 197, 1885.

1 86. Un proprietaire qui donne ou vend
un droit de passage en ces termes :

" au-
ront droit de s'en servir et d'en faire usage en
voiture ou autrement," n'est pas pour cela
empeche de batir au dessus, pourvu qu'il
laisse le passage libre, aere et ^claire suffi-

I

samment pour permettre I'usage commode
du dit passage. Besjardins v. Clgroux, M.
L. R. 3 S. C. 45, and 10 L. N. 131, 1886.

187. Le vendeur, avec garantie, est bien
fonde a se pourvoir, contre le proprietaire,
d'un terrain voisin de I'immeuble vendu,
pour le contr^indre k laisser exercer sur son
terrain, par I'acquereur, un droit de servi-
tude existant en faveur du terrain vcndu.
Bowen & Lapointe, 33 L.C.J. 215, S. C
1889.

188. Le droit de passage etant une ser-
ritud*' discontinu6e, la prescription de trente
ana, par le non usage d'icelle, ne commence
4 courir que du jour oii I'on cesse d'en
jouir. lb.

XIII. Rights OP Creditor.

189. The proprietor of the servient land
CHn do nothing which tends to render the
exercise of the servitude less convenient
than it was at the date of its creation

; and
so, where the owner of the servient land
constructed a barn over the drain running
through his land, and, in the opinion of the
majoiity of the Court, it was proved that
repairs to the drain were necessary, it was
held that the person to whom the sei-vitude
was due was entitled to ask that the barn
be demolished to a sufficient extent to per-
mit repairs to the drain to be made whenever
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necessary. Wheeler el al. v. Black et al., M.
L. R. 2 Q. B. 139 and 9 L. N. 202, 1885, and
14 S. C. Rep. 242, Su. Ct. 1S87.

190. The action to enforce such servitude
does not lie against a person who has ceased
to be owner of the servient land before the
action is inntituted

; but ho may be con-
demned personally in damages if hci partici-
pated in the act of obstruction. lb.

XV. Title TO

191. As regards servitudes, the destination
made by the proprietor is equivalent to a
title, only when it is in writing, and the
nature, the extent and the situation of the
servitude are specified, C. C. 551. The use
and extent of a servitude are determined
according to the titlw which constitutes it

;

so, \yhere E acquired four houses " with tlie

servitude of hidden drains underneath the
yards," and it appeared that a drain had
been constructed to conduct the sewape of
the four houses in question as well as of the
adjoining corner house, to the street drain,
it was held that the deed did not give any
right of servitude in the portion of the drain
under the yard of the adjoining corner
house, this not being mentioned in the deed,
and not being included in the description
given therein. Fisher & Evans, M. L. R. 1

Q. B. 415, and S L. X. 355, 1885.

192. No servitude can be established
except by title. Quccre, must the title be
a written one ? And a gift of a right of ser-
vitude must be made in notarial form.
Rodrigue \. Roy, 15 Q. L. R. 116, S. C. R.
1889.

XVI. W.VTER (Bourses.

193. Although it is within the attributes
of municipalities to make by-laws .and^rocSs-
verbaiix for the opening "of water-courses,
and a person injured thereby may have
exercised his right of ajipeal to the county
council, and the procis»erbal has been con-
firmed by the county council, nevertheless
such conh'rmation is not a bar to an action

' to set aside the procisverbal where it orders
something to he done which is in itself
contrary to law. Ami so, where the effect
of a watercourse establii-hed by j)roc&s-
verbal was to aggravate greatly the servitude
which the Plaintiff's land had to bear owing
to its being lower than that of his neigh-
bour", it was held, that he was entitled to
bring suit to have the procds-verbal set
aside, although he had appealed previously
to the county council and the procisverbal
had been confirmed thereljy. La Corp. de
laparoisse de Ste. Anne JuJiout de I'Isle v.

Reburn, 1 M. L. R. 1 Q. B. 200 and 8 L. N. 67,
1884.

194. Le statut du Canada, 19 et 20 Vic,
c. 104, qui permet I'exploitation des cours
d'eau, on y construisant des ecluses, crie
une servitude legale sur les terres sur les-

quelles ces ecluses font relluer les oaux
;

et I'indeninite etant le prix de la ser-

vitude, est duo par celui qui I'a oxer-

cee, et la vente subsequonto du moulin et
des eclusos ne decharge pas celui qui les

a conduits de i'obligatioii de la payer.
Carter & Jireakeij, 15 R. L. 513, (}. B. 1885.

195. Et celui qui a fait construire, la oi!i il

existait deja une ecluse temporaire, une
autre ecluse permanente et jtlus eleveo que
la premiere est responsable des dommagos
qu'il cause au proprietaire dont les terres

sont inondoes par I'effetdecette ecluse. lb.

196. Et cette responsabilite oxiste, encore
quo le plaignant aurait lui-menie cede I'im-

meuble ou etait situee la premiere ecluse,

avec la faculte au cessionnaire d'y construire
uno ecluse pour le fonctionncment d'une
scierie. lb.

197. Et celui qui a fait construire une
chauBsee permanente, la ou il n'en existait

que temporairement, esft responsable pour
les dommages qu'il cause annuellement au
proprietaire dont les terres sont inondees
par I'efFet de ctr-tte chaussce. lb.

198. Li prescription de deux ans ne pent
pas c'tre opposee a la demande de I'indem-
nite, comme pour un quasidelit. 76.

199. Cette demande doit Ctre soumise
devant les tribunaux ordinaires. lb.

200. L'expertise mentionnee dans le sta-

tut n'est possible que du consentement des
deux parties et elle n'a aucune autorite
judiciaire. lb.

201. Celui dont la propriete horde une
eau courante ne faisant pas partie du do-
maine public, peut utiliser et exploiter
cette eau en y construisant une chaussee
d'une hauteur suffisante pour faire marcher
le moulin qu'il a construit sur sa propriete

;

le proprietaire d'un moulin supericur, au-
qiiel ces travaux nuisent en y faisant re-
fluer les eaux, ne peut demander qu'une
indomnite ot n'a droit a la <lemolition des
travaux qu'a defaut du paiement do I'in-

demniie. Demers & Germain, 1 1 Q, L, R.
143, S.C. R. 1885.

20'?. In the present case, the Respondent
had not raised his mill dam so as to inju-

riously affect the working of Appellant's
mill, on an upper level, but had only res-

tored said dam to its former height, and the
judgment of the Court bolow (II Q. L. R.
143) dismissing Appellant's claim for dam-
ages, accordingly confirmed. 12 (). \\. L.

292, Q. B. 1886.

203. Frechette k La Compar/nie Manu-
facturi&rc, 1 L. N, 34, commented upon. Tb.

204. Celui dont I'heritage est traverse par
une eau courante peut s'en servir, a la charge
de la rendre, a sa sortie, a son cours naturel.
Depuis .iu-dc-lil do trcnto ans, an moyen
d'une saignee pratiquee dans la riviere Port-
Joli, en amont du terrain du demandeur, le

defendeur detournait, sans la rendre ensuite
& son cours uaturel, et au prejudice du de-

46
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mandeur, une partie des eaux do )a dite
riviere. Et le deniandeur I'a poursuivi au
moyen d'une action negatoire pour faire ces
ser ce detournemenfc._J«gr^, que le defen-
deur nayant, pour justilier I'exercice de
cette servitude, aucun titre emanant du de-
niandeur ou de ses auteurs, le detournenient
qu'il faisait d'une partie des eaux de la ri-
viere Port-Joli etait illegal, et defense lui est
taite de contmuer Fexercice de la dite ser-
vitude, et ordre lui est donne de faire tous
les travaux requis pour rendre a leui cours
naturel toutes les eaux de la dite riviere
Belanger& Dupont, 13 Q. L. R. 115, S. Q.
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205. Le proprietaire riverain qui a ioui
depuis pluBieurs annees du droit de t«ndre
une peche dans le fleuve 8t Laurent, vis a-
vis sa propriete, a un recours en dommages
contre celui qui I'y trouble

; et ce recours
existe aussi bien pour une peche d'eau
profonde que pour une peche entre haute

R!?oTs.atl88^"'^''""''^^«^^''^Q-^^-

206. Le proprietaire d'un teiTain sur lequel
86 trouve une source dont I'eau en se repan-
dant forme un petit cours d'eau qui, grace a
la d^chvite du sol, coule naturellement sur
la propriete voisine, a seul la propriete de
cette eau, a I'exclusion du voisin, et peut
detourner et diriger le cours de cette eaucomme il I'entend. Demers & Bureau, 12 QL, K, 188, S. C. 1886.

pourraient meme augmenter la quantite
des eaux qui ooulent naturellement sur le

sur le fonds inferieur, des eaux qui, en eui-
vant la pente naturelle du terrain n'v ee-
raient pas allies

; qu'il peut aussi ^ecueillir
et conduire les eaux de ses fonds, par un
canal ou dram, pourvu qu'il n'en resultepasun prejudice serieux, pour les fonds infe-

elfo^s.'c.isg?'"^*""^"
^'"'^^'•^' '^R- ^

,J^^' ^f^^'^^P^" of water running past thethedwelhng house ofW was polluted by
the refuse from C's tannery, situated a short
distance above. W brought an action tocompel C to abate the nuisance, but without
claiming specific damages. C pleaded thathe and his predecessors had used the stream
Irom time nnmemorial as a common sewer
for his tannery, that this use had been as-sented to by all, including W's predeces-
sors, that others polluted the stream morethan he did, that W knew all about it whenhe acquired the property there, and that Cmade a lawful use of the stream. _ Heldrevemng the judgment of the Court below
that W was not entitled to damages for the
pollution oi the stream by C, nor to an order
restrammg him from using it as he had
done. (2) Claude v. Weir, 32 L. C. J. 'MS Q
B. 1888.

^^'J. -Id, i^.

207. The proprietor of the higher land
constructed a water course or ' French
drain

'
which served the purpose of carrying

off the water from the yards of his property
The Plaintiff, owner of the lower land, com-
plained that the construction of the water
course was such that the water escaped
therefrom and penetrated the foundation
wall of his house._^eZrf, that the proprietor
ot the higher land has a right to make any
modification in the flow of water which is
necessary to the full enjoyment of his pro-
perty, so long as he does not increase the
quantity of water which would naturally
flow from his land upon the lower lar.d

; and
that as the evidence in this case did not
establish that the natural flow was increased
the construction of the French drain was
not an aggravation of the servitude within
the ineaning of art. 501 C. C. Rampson v.

Qo?*.^or?'
^' ^- ^- ^ ^- ^- 434, and 15 R. L.

Oulf loo7.

208. Reversed in appeal on the ground of
insufficient evidence and sent back for ex-
pertise after v/hich—Jugg, que, si les fonds
mterieur sont assujettis, envers ceux qui
sont plus eleves, a recevoir les eaux qui de-
coulent naturellement, sans que la main de
1 homme y ait contribue, le proprietaire su-
perieur ne peut rien faire qui aggrave la
servitude du fonds inferieur (art. 501 G.
C.)

;
qu"il peut bien, il est vrai, faire des

changements dans son heritage, en modifier
I exploitation, elevor des constructions qui

210. Le proprietaire riverain a le droit,
sous les dispositions du chap. 51 des S. R.
li. L., de barrer une riviere pour y construire
un mouhn, et il ne peutetre force a demolir
une chaussee faite dans ce but, s'il ne cause

R"r2ft.Tr888.^'^'''^ " ^''^"^'•«""' ''

211 One who constructs a dam uron a
floatable river is liable in damages to the
owner of and on a higher level which may
be flooded by reason of such dam, but such
owner cannot demand the unconditional

212. The provisions of C. S. L, C, ch. 51,apply to floatable as well as non-floatable
rivers, and a dam, not actually working the
mill, but constructed to provide a reserved '

supply of water for the mill-dam, will bo
held an " improvement " in the contempla-
tion of the statute. lb.

213. Si le droit que reclamait les seigneurs
de construire des digues, sur les rivieres
flottables, sans payer de dommages aux pro-
pnetaires sur lesquels ils faisaient refouler
I eau des rivieres, a jamais existo, il a eto
abrogepar la suppression des droits seigneu-
riaux. Gadoury v. Bazinet, 17 R. L. 141 S.C R. 1889.

'

214. Sous le systeme feodal, les seigneurs
avaient le droit, en construisant un moulin
banal sur une riviere non navicablo ni flot-
table, d'appuyer la chaussee sur les terres

(1) Confirmed iu Appeal.

(2) Confirmed iu Supreme Court.
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conc6d*es bordant la riviere, et les conces-
sionnaires riverains etaient soumis a cette
servitude decoulant du droit de banalite

;

apres I'abolition des droits seigneuriaux
les moulins banaux et leurs dependancos
sont restes la propriete individuelle des sei-
gneurs avec les memes droits, quant a la
chaussee et a I'usage de I'eau de la rividre.
Lynch v. Poitras, 17 R. L. 209, Q. B. 1889.

215. La possession requise pour prescrire
doit etre a titre de proprietaire. lb.

216. The right conferred on the owner to
utilize a watercourse which passes across
Ins land, gives him the right to flood the
higher lands, which is in effect an expro-
priation of the usefulness of the portions of
the higher lands so flooded, and the
owner who has used this right is bound to
pay a just indemnity for the damages caused
by such flooding. Brown & Holland. 11 L.
N. 378, S. C. 1889.

217. Where the proprietor for the pur-
pose of improving the value of a water
power has built a dam over a water course
ruuning through his property and has not
constructed any mill or manufactory in con •

nection with the dam, he cannot in an
action of damages brought by a riparian pro-
prietor whose land has been overflowed by
reason of the constiuctionof the dam justify
under the provisions of C. S. L. C. chap. 51.

imf '^ ^^^^^''' ^"^ ^- ^'- ^«P- 515, Su. Ct.

218. Nor can he acquire by prescription
a right to maintain the dam in question.
Arts. 503-549, C. C, nor can he claim title
by possession to the land overflowed with-
out proving the requirements of Art. 2193,C C lb.

XVII. What ARE

219. La charge imposee sur un heritage
de payer annuellement a perpetuite, a qui
elles sont dues, les rentes foncidres consti-
tuees d un autre heritage adjacent, ne cons-
titue pas un droit de servitude reelle, mais
une delegation de paiement pure et simple.
Disormiers & Galise, 9 L. N. 26, S. C. 1886.

220. Cette stipulation " se reserve le ven-
deur, le droit de pacage d'une vache sur la
dite terre sa vie durante," constitue un
droit reel de servitude, jus in re; et de ce
droit resulte, non pas I'action en dommages-
interets, contre les heritiers de I'acheteur,
mais bien I'action reelle-confessoire, contre
le detentour de I'immeuble aftecte de telle

rf/'^^rP-iof?'""*"^* * '^auriole, 10 R. L.
Oos, b. C. 1888.

SMOKE.

SHERIFFS.
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SHAREHOLDERS.
I. Who are, see COMPANIES.

T. DUTIEB OF

221. Le sherif est tenu personnellement
de payor au registrateur le cout des rocher-
ches necessitees par I'enregistrement d'une
vente du sherif pour constaterles obligations
a radier, ainsi que le cout de la mention de
cette vonte, en marge de renregistreuient
de ces actes d'obliuation. Thibodeau Ac Ri-
vard, 33 L. C. J. 210, C. C. 1889.

II. Fees of

222. If a block of land composed of several
subdivisional lots is seized and sold as one,
the sheriff is not entitled to charge the 50
cents per extra lot provided for by the
tariff for extra lots. Gale et al. v. Canadian
Iron &, Steel Co., M. L. R. 1 S. C. 442, and
8L. N.341, 1885.

III. Not Disqualified from Seizing
BY A Former Interest as Attorney op
one op the Parties, see EXECUTION.

SHERIFF'S S\LE—See SALE,
Judicial

I. Notice op, City of Montreal & Do-
rian, 30 L. C. J. 23, S. C. 1885.

SIC UTERE, Etc-.

I. Application op Maxim, see NUI-
SANCE.

SIDEWALKS — See MUNICIPAL
CORPORATIONS.

SIGNATURE.

I. With a Cross, see BILLS, Etc.

SLANDER.

I. Op Public Men, see LIBEL AND
SLANDER.

smoki;.

I. Legislative Authority Concern-
ing Nuisance Created by, see LEGIS-
LATIVE AUTHORITY.
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SNOW
I. Duty op Rkmoving, prom Roofs

ON Lessee, see LESSOR AND LESSEE.

SNOW SHEDS
I. Railways Liable pok Damages

Caused BY, see RAILWAYS,

SPECIAL ASSESSMENTS. 796

SOLATIUM DOLOEia
I. Damages foe, see DAMAGES.

SPAKKS.
I. Liability op Railways for Dam-age from, see RAILWAYS.

SOClfiTES

^ThrK,9}lY^^^^ °^s AssociES, voir PART
NERSHIP.

SOCIETl<}S DE BIENPAISANCE-
Voir BENEFIT SOCIETIES.

S0CII^]T6S en COMMANDITE

^•T^^.^^^^^.'^"°^*^ ^^ l'assogie special,
see PAUTNERSHIP. '

IL

SOCIETIES.

I. Expulsion ok Members of

223. Regie generale on ne peut expulser
un membre qui a des interets dans uno cor-
poration sans lui en donner avis. Mais
dans I'espece I'avis n'etait pas necessaire

;

1 absence de la formalite de I'avis a ete cou-
verte par la presence du re(iueranfc a la
seance d'expulsion, et par le fait que ce der-
nier a pns part a la discussion, n'a pas re-
quis un delai ulterieur pour se defendre et
a demande le vote sur la dite resolution.
^oneile y La Socim de St. Jean-Baptiste
de Valleyfield, 30 L. C. J. 150, Q. B. 1886.

II. KiaiiTs OF Members.

224. Dans une sociSte incorporee, le droit
de reconrir aux tribunaux civils .ippartient
a tout membre de cette societe, lorsqu'il est
lese dans ses prerogatives essentielles : et la
disposition, dans les reglemcnts d'une so-
ciete de temperance et de secours mutuels
que tout membre, lese par une decision du
president de la ditesoci^te, devra porter se,
plamtes dovant le directeur de la societe,
comporte, non pa-s une renonciatinn au re-
cours aux tribunaux, mais un droit faculta-

lov, ^i J.^?o"o'i;
^"^'^^ ^- Heffeman, 14 R.

Lu m4oj o. C 1885.

SPECIAL ASSESSMENTS.
L Covered by a Warranty in a

I

Deed op Sale.

225. A vendor who warrants the property
( sold free and clear is responsible at com-mon law as gararit to the purchaser against
a tax or assessment, the germ of which
existed at the time of the sale. Cross & Wind-
sor Hotel Co., 29 L. C. J. 275, Q. B. 1885,
and 12 S. C. Rep. 624, Su. Ct. 1886.

'

226. But an illegal roll existing at the
time of the sale subsequently annulled can-
not be the germ of an assessment, so as tobmd the vendor as above. 76.

227. The Act 42 and 43 Vict., chap. 53,

J

authorizing the confection of new rolls in
place of such as have been annulled does
not make proprietors assessed under the
first roll, who have sold bofore the making
ofthe second, liable as garants of their pur-
chasers against the new assessment, al-
though the improvement for which the
assessment was made had been completed
before the sale. lb,

228. Les taxes municipales speciales im-
posees pour la construction d'egouts dans la
cite de Montreal ne sont pas des taxes ordi-
naires et n'entrent pas dans la categoric des
fruits civils echeant jour par jour, et, par
suite, elles ne sont sujettes a aucune pres-
cription particuli^re et ne peuvont so pres-
crire que par trente ans. La Cm de Mont-
r^.al V. Cuvillier et al., M. L. 11. 3 S. C. 265
1887. '

229. Pour le prelevement de ces taxes, le
conseil de la cite de Montreal peut deleguer
ses pouvoirs a un de ses officiers munici-
paux. lb.

230. Pour la confection de travaux pu-
blics do meme nature dans la cite de Mont-
real, il n'est pas necessaire de faire un r6-
glement particulier pour chaque cas ; un
reglement general, fait par le conseil sur la
recommandation d'un de ses coinites est
suffisant. lb.

'

231. II n'est pas nicessaire que la cite de
Montreal donno avis prealablement a la
construction d'egouts qu'elle fait faire dans
les rues, mais I'avis qu'elle donne aux pro-
prietaires de relier leur conduit priv6 a
lesoi-itpu!)lice=t suffisant. lb.

232. Une resolution du conseil de la cit6
de Montreal doit etre contestee dans le delai
de trois mois. 76.
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* 233. And in Review the prescription of
five years did not apply. And the Defend-
ants having made no objection to the assess-
ment at the time it was levied, and the
accounts for the same were sent them, they
thereby acquiesced in it, and could not
attack such assessment as irregular after
having received the benefit of the improve
ment for upwards of twenty years as in this
case. lb. 33 L. C. J. 130, 1889.

234. A resolution such as was-passed in
the present case is binding until set aside
by due process of law. lb.

235. (Confirming the judgment of ToUier,
J., M. L. R. 4 S. C. 13.) The Statute 38
Vict. (Q.) c. 73 s. 3 .exempting churches,
parsonages and bishops' palaces from " all

taxes," includes exemption from special
assessments for local improvements. City

of Montreal & Rector and Churchwardens
of Christ Church Cathedral, M. L. R. 5 Q.
B. 20, 1889.

236. By 41 Vict., chap. 6, sec. 26, all

educational houses or establishments, which
do not receive any subvention from the Cor-
poration or municipality in which they are
situated, are exempt from municipal and
school assessments, " whatever may be the
Act in virtue of which such assessment are
imposed and notwithstanding all depo-i-
tions to the contrary."

—

Held, reversing the
judgment of the Court of Queen's Bench
(Appeal Side), Montreal, (M. L. R. 4 Q. B. 1),

that the exemption from municipal taxes
enjoyed by educational establishments under
said 41 Vict. chap. 6, sec. 26, extends to
taxes imposed for special purposes, e. g., the
construction of a drain in front of their pro-
perty. Les EccUsiastiques du S&minaires de
St. Sulpice V. The City ofMontreal, 12L. N.
178, and 16 S. C. Rep. 399, Su. Ct. 1889.

ST. JOHNS.

I. Rights op over Richelieu River,

237. The limit of the municipality of the
town of St. John extends to the centre of
the River Richelieu, and it is territory with-
in the jurisdiction o*" the Local Legislature.
The corporation of said town has the right
to impose taxes on that part of the railway
bridge crossing the Richelieu River which is

situated within the limits of the town, as de-
fined by an Actof the Quebec Legislature. (I)

The Central Vermont R, R. Co. v. The Town
of St. Johns, 30 L. C. J. 122, Q. B. 1836.

STALLION.

I. Liability op Owner of, see DAM-
AGES.

STENOGRAPHERS. 798

STATUTES—.SfP ACTS OF
PARLIAMENT.

STATUTE LABOR TAX—See MU-
NICIPAL CORPORATIONS,

VoTKKs' Lists.

L Not Payamle hy tho.sk who Pay
Water Rates.

238. A person who pays water rate in the
city of Montreal, thereby contributes to the
municipal revenue, and is exempt from the
payment of statute labor tax. Dechene v.
Fairbairn et al., M. L. R. 2 S. C. 440 and 10
L. N. 86, 1886.

STATUTS.
I. POUVOIRS DE L'AssEMBLEE LEGISLA-

TIVE DE Quebec, voir ACTS OP PAR-
LIAMENT, Legislative Authority

STATUTS PERSONNELS.
I. What are, see CIVIL RIGHTS.

Civil Status, &c.

(1) Iteversed iu Supreme Court as to the right of
taxation but confirmed as to the limits of the town,
14 S. C. Rep, 288, Su. Ct. 1887.

STENOGRAPHERS.
I. Duties op
II. Notes op
III. Payment of

I. Duties op

239. Les stenographes officiels sont tenus
de preter leur ministere sans exiger de re-
muneration dans les caunes in forma pau-
peris. Laplante & Garand, 18 R. L. 274
S. C. 1889.

'

II. Notes of

240. 'J'he short hand notes of the short
hand writer employed by the Court to take
down the evidence were not extended in his
hand writing but were signed by him Held
that the notes of evidence could not be
objected to. Cot^Jt Goulet, 9 S. C. Rep. 279
Su. Ct. 1884. '

'

III. Payment of

241. A stenographer, though employed by
the attorney ad litem of one of the parties
to take the evideiic-e of his witnesses, i» ne-
vertheless the officer of the Court, subject
(as regards the performance of his duties and
the payment of his fees) to the orders and
direction of the prothonotary, and -conse-

iiH

i \
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quently, tlie party so employing him is re-
lieved of all liability for the stenographer's
tees, when he deposits the amount thereof
in the hands of the prothonotary. Morris v

M"7ir '/.ol-
^- ^- ^^- 1 «• ^- ^58, and 8 L

iN. ivOy loo5.

242. A stenographer engaged by an at-
torney to take the dispositions in a case has
a direct action for the recovery of his fees
against the party in whose behalf the depo-
sitions were taken. McGown v. Fletcher, 30
•Li. yjx o, J4o, 8. C. 1886.

STREETS. 800

STENOGRAPHY.
I. Acts Respecting the Taking ofProof by, see Q. 54 Vic. Caps 41-44.

vable. Mclver v. La Bourse de Commerce de
Montreal, 17 R. L. 090, S. C. 1888.

247. Le tribunal ne doit pas intervenir
dans la decision des rnembres d'une asso-
ciation, a raoins que cette decision ne soit
ultra vires ou contre les regloments de I'as-

'

sociatioii, quand m6me il n'y aurdit aucun
trit)unal d appol par les reglements de I'as-
sociation meme. lb.

STREAMS.

rrJij^t^t^?^^ CAUSED BY, see SERVI-TUDES, Water Courses.

STEPCHILDREN.

ALIMENTS."''
^'''' ^^^^°"'' °^^' '''

STOCK.

I. Purchase of, on MarginGAMBLING TRANSACTIONS.'
see

STOCK EXCHANGE.
I. Rights op Committee as to SeatsIN

243. By-laws which give the governing
committee of a stock exchange the right to
sell a member's scat at the board, for cause
of insolvency, are reasonable and intra vires.

STs.-S,fIS:' '''''' ^^^^'«"^^' ""

244. On receiving notice from a member
that he has been compelled to suspend
payments, the governing committee mavproceed to dispose of his seat. lb.

245. An action will not lie by a memberwho considers himself aggrieved, to correct
even errors or illegal acts in the government
and administration of a corporation, untilthe remedies, by way of appeal to thedomes ic tribunal of the corporation, provided by the by-laws or the"^ constitution,
have been exhausted. lb.

'

II. Sale op Member's Seat.

d/pn
^^ '"""''^

i^r
<^"'ection de la Boursede Commerce de Montreal, pout, en vertudeses reglements et de« dispositions dp son

m! ^f°?''Poration, (Statut de Quebec de
,
"

•'- ' Vict., chap. .54), vondre leaalement
le siege d'un do ses rnembres devenu insol-

STREETS.
I. Abandonment to Public Uses.

^^^^I'HANGE OF Level op, see DAM-

aee DAMi^J^r ^'^ ^^«^D«^ving in,

^^T^xT^^T^^F ^°^ Maintenance op,
see MUNICIPAL CORPORATIONS
V. Width op, Q. 53 Vic, Cap. 47.

I. Abandonment to Public Uses.

248. Where an old market place had been
converted by the city of Montreal into a
public square, which the public had enjoved
without interruption from 1847 down to
1876, there was, independently of any statu-
tory provision, an ample case of user on the
one side, and dedication or abandonment
on the other, which would constitute the
square in question a public place, over which
the pub ic at large had rights to which the
law would give eflFect. Chavignu de la Che-
vrotiirex. La CiUde Montreal, 10 L. N. 41,

249. The square in question having been
enjoyed by the public as a public way dur-
ing more than ten years before registration
under 23 Vict. ch. 72, and more than ten
years after such registration, it became a
public highway under the tef-ms of that
statute. lb.

IV. Maintenance op

250. Une corporation de cite qui, en vertude lautorisation qui lui est donnee par la
legislature, permet a une compagnie dechemin de fer de passer dans les rues de la
cite, n encourt aucune responsabiiite, vis-a-
VIS des proprietaires longeant cette rue. La
f''^^^ n n ^t///'

^"^^^^ ^- J^'^naud, 19 R.
L. 590, Q. B. 1884.

251. As to right of Salvation Army to pa-rade with 'Imms, etc. La GiU de Monlrial
v. Madden, 29 L. C. J. 134, Rec. Ct. 1884.

252. A municipal corporation cannot va-
lidly bind Itself to make a by-law for the
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opening of a street, and no action will lie
|

against such corporation for failure to carry
'

out an agreement for the opening of a street. I

Brunei Sc, La Corporation du village de la !

Cole Si Louis, M. L. U. 2 (I B. 103, and 9 L.
j

N. 146, 188.5. I

253. Dans I'e-pece, la cite de Montreal

'

ayant eu la possession paisible, publique et
non intorrompue de I'immeuble revendique

!

pendant au-dela de soixante-etilix ans a
tltre de proprietaire et du consentement
tacite des interesses, et la dite cite ayant
possede le dit terrain pendant plus de dix
ans comme place publicjue, le dit immeuble
forme depuis lors partie du domaine public

;

sous les circonstances de la cause, cette
propriete ne pent etre retiree du domaino
public pour passer aux mains d'un individu.
De la Chevrolihre <te La CiM de Montreal, 'i\

L.C.J. 22, et204P. C. 1886.

STEEET RAILWAYS
I. Liability of

254. Where damages are claimed from the
Montreal Street Railway Company, the re-

quirements of the Statute. 30-31 Vict. C. 39
Sec. 2, as to notice of such claim, are satis-

fied by a notice duly signified at the office

of the Company, although the Secretary
may be absent. Ramsay v, The Montreal
Street R. R. Co., 32 L. C.'J. 52, C. C. 1887.

255. A plea to the effect that the loss

complained of has been paid by the insurer,
and that the party who has suffered such
loss has no lights to assign, vfiW be dismiss-
ed, lb.

256. The employees of a Company, such as
the Montreal Street Railway Company, are
bound to exercise special care in the dis-

charge of their duties. lb.

257. Where a passenger on a street car
was obliged through overcrowding of such
car, to stand on the step, and while there
was injured by a passing vehicle, the Street
Railway Co. was liable for the damage and
injury suffered by such passenger. Wilscam
V. The Montreal Street R. R. Co., 32 L. C. J.

246, S. C. R. 1888.

IL Rights and Dutikh of

258. A street railway company, authorized
by their charter to construct and maintain
a railway upon a certain street, are not
liable, under a municipal by-law requiring
the company " to keep the roadway between
their rails, and twelve inches on each side

thereof, paved, macadamized or graveled as
the case may be, so as to suit the kind of
paving used in the streets through which
their fines run," to contribute to the cost of
a new pavement laid down by the city over
the street in question, including tl t portion
that the company were bound to keep in

SUBSTITUTIONS. 802

order. The laying of new pavements, like the
making of the street itself, is a permanent
improvement, which is .solely at the charge
ot the city, and to which the company are
not bound to contribute. The company are
only bound to keep their tracks and the
specified portion of the roadway in good
condition, and to make all necessary repairs
thereto ; but are not bound to perform work
altering the form or nature of the roadway
and of the paving of the streets. Cit)j of
Montreal v. Montreal Street Railway Co.,

M. L R. 3 S. C. 320, 1887.

SUBPQ'INAS—.Sec PKOCEDURE.

SUBROGATION—.See PAYMENT.

SUI5SCRIBERS.

I. To Stock OF Joint Stock Co., see
COMPANIES.

SUBSTITUTION.

I. Op Attorneys ad Litem, see AT-
TORNEYS.

SUBTITUTIONS.

I. Created by Will.
II. Curator to
III. Death of Substitute.
IV. Limitation of
V. Powers of Appeles;.

VI. Powers of Greve.
VII. Registration of
VIII. Rights op Appeles, see TUTOR-

SHIP.
IX. Rights op Substitutes.
X. Sale of Property.
XL What are

I. Created iJY Will.

259. La disposition suivante d'un testa-

ment : "jedonne et leguo la joi..ssance a
mes enfants pour par eux en jouir a titre

de constitut et prucaire leur vie durant
et, apres ledecesdes dits legataires, en usu-

fruit la propriete des dits biensfonds appar-
tiendra a leurs enfants nes et a naitre,"

contient une substitution, malgre les termes
qui y sont employes. Roy v. Gauvin, 14 R.
L. 270, S. C. K. 1873.

260. Cette autre disposition que les biens
de la testatrice ne seront partages, entre aea

petits-enfants, 6galement, qu'apres le d6c6s

i
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dcs enfants do la dito testatrice no ceese
pas (ie comporter I'id^e do substitution. lb.

261. Lo partage entro les petits enfants,
* 1 epo<]uo oil, d'apres lo testament, il pou-
vait etie fait, devait avoir lieu par souche etnon par teto. lb.

II. CURATOH TO

262. Le curateur k la substitution n'a pas
droit de recovoir les capiiaux appartenanta
cette substitution, .lont il doit otre fait em-
ploi, conformement ii I'article 931 C CMoreau & Dorion, 13 K. L. 027, (l B. 1885."

vJ5?' '• "> P'^9 non plus le droit de perce^
voir les interets des sommes appartenant a
la substitution, vu que ces interets api^ar-
tiennent aux grev^s. lb.

r.J^^i'}'^
curateur, a une substitution qui

revolt des deniors appartenanta la nibstitu-
tion, n agit que couimeprocureur des creves
et simple negociorum gestor, et il n'est pas

Itenu de payer les interets des somm-^s par
lui re?ues, s, ce n'est depuis la demande qui

lVuT^:STml: ''^'^'-'^^ Korean,
'

265 Le fils d'un greve de substitution etex^cuteur testamentaire du substituant nepent etre nomme curateur a cette substitu-

B "886 "*'' ^' ^"^'"^''' ''^ ^^ ^- 463, S. C.

SUBSTITUTIONS. 804

I

mais chacime do cos porsonnes fait aussiun degre pour la part qu'il recueiUe, de
[

telle fagon, si k son decps sos co heritiers re-
goivent sa part, il se trouveront a former un
d^gre subsequent. lb.

271 Confirming the judgment of the
Superior Court (M. L. 11. '2 .SO. 23), bv the
old lurisprudonce introduced into this pro-
vince, and which was not affected in this
particular by the Imperial Statute of 1774
(14 Geo. [II, c. 83), but was still in force in

III. Drath op Subtitute.

,266. Dans une substitution fidei-commis-
saire, le deces de lappele avant celui des
greves rend la substitution caduque, et per-met aux graves de disposer de la propriete
substituee corame proprietaireabsolu. Coiiiu
et al., v. Dorion, M. L. li. 2 S. C. 132 et
L. N. 135, 1886.

iJ^, et y

IV. Limitation op

V r",,r,'<!
*'• ?"^>' ""' "'"s still in force inAugust 179^ when the will in question wasmnde, a substitution created by will was

limited to two degrees exclusive of the insti-
tute yoHes, Appellant, & Cuthbert, Res-

1885 '
^ ^^" ^- ^^' ''"'* '^ ^•^- ^^'

272. Degrees of substitution are counted
by heads (par mes) and not by roots {par
sonches). When the share of one among
several who took conjointly passes to the
others by his death, such transmission is

I

reckoned an additional degree a« regards
the share so transmitted. 76.

V. Powers OP Appeles.

„.,^L^;'^-f??^'^^ ^ ""^ substitution ontun interet sufRsant pour les autoriser a in-
tervenir dans une poursuite afloctant cette
substitution. Dans une poursuite ou les
enfants mineurs de I'une des parties sont
interesses, ces derniers peuvent intervenir
par le ministere d'un tuteur ad hoc, qui aquahte pour faire cette intervention, meme
81 les mineurs n'ont pas de tuteur. Lanier.
Ratirarj, 14 R. L. 614, Q. B. 1886.

VI. Powers op Greve.

i7?I ,

°''^°""'^"*'^ ^^^ substitutions de
1747 n a jamais ete en force en Canada

; etd apres la loi et la jurisprudence en force
OCT TT , I f.^*"' '® ^'"^'^ C'^'l tout greve de substitu

IsllI'lSfn?"^-!'""''"]''''*^'® noufmars *'°'? Ppuvait et devait, avec I'autorisation

i« In: I-
•*" ^^^/^ cependant par I'effet de l^^'i'l'-'i'''^.'

''''^"^'' '«» "nmeubles sujets a la

li n J'

r

.''^"''''^S''^'' °"'i'« I'institue,
i

substitution pour cause necessaire et lors-les annol.« nn .,..,..a„,„ .„_... I q„ a y ayait urgence d'acquitter des dettes
Ki-evant les biens substitues et de prevenir

par decret des dits biens
; et tellesS. C. 1865,

268. Sous I'ancien droit, la loi et la juris-
prudence constante limitaient les substitu-
tions par testament a deux degres. outre

SeTSir^'i,^""' « -- ""
"

269. Le statut imperial de 1774 et I'acte
provincial de 1801 accordant la liberie illimitee de tester, n'ont pas eu I'effet d'abro

alienations etaient etnVpouvalent etrVrlso"
lues a 1 ouyerture de la substitution. Car,/
V. Perrault, 29 L. C. J. 21, S. C. 1884.

anhlf/f.^^V?.""''®
par anticipation de biens

substitues, faitepar le greve a quelques-una
seulement des appeles, lorsque cette substi-
tutions ne doit s'ouvrir qu'au deces du der-
nier vivant des enfants du testateur (trois
etant encore vivants) et en faveur des petits
enfants du testateur vivant au moment de

_-
^

„v,o.^., „ uwi, pas eu 1 eitet d'abro- or,fc,„f= j *. x r ' "iveur aes petits
ger ces dispositions de I'ancien droit et les '

^"7"^» «'^ testateur vivant au moment de
substitutions sont restees limitees depuis l!^"®

ouverture, les veritables appeles ne
co-nmeelles I'etaient avant ces statuts 76 !

Po^T'^n* etre connus que lors de cette ou-
270. Les degres de substitutions doivent ZretVn'^

^'^ P""' '^^*'?' P^^ce qu'il n'est
etre comptes par tete et nonZ souches ^ f.lL?^^^ f"^ '^ 1"' '^ remise est
Ifir-.Tiie r^i.,-;

^ """ l^''*^ soucnes ; i
taite seront, liion loo "nn"!''- ni-nnt -iv^-i jlorsque plu»ie..rs personnes re.;oivent enl prendre Ia, hilL ii^-^i;. .'..^^l^."^

'^}'''^. ^°

mil'

. - i..- i^-^oiuuis personues reooivent en-semble et par des droits egaux leur echeanten meme temps, tous ne font qu'un degre

„^„ M C- . ,
•-i'i'-its ayant ciroit do

prendre les biens a la date fixee par les tes-tament pour I'ouverture de la substitution.
liadoua & Pigeon, 16 R. L. 498, Q. B. 1887



ITIONS. 804 805 SUBSTITUTIONS. SUBSTTTUTTONS. hO(»

VII. RKCUHTBATION OF

276. D'ajjres I'ancien droit tout acte com-
portant uno substitution (levaitrtroinsinue,
lu et publi6 devant les tribuiiaux civiis, cour
tenanto ; rinsinuation seulo n'etait pas sufJl-

sante. Despins v. Daneau, M. L. U. 4 S. C.
450, 1888.

277. L'enregistrenient d'acto coniportant
une substitution avant le Statut do 18,')5, 18

Vic, ch. 109, n'a pas I'otiet de romplacor
I'insinuation, la lecture et la publication oxi-

g6es par la loi. lb.

278. Los droits des appeles avant I'ouver-
ture d'une substitution sont des droits rools

conipris dans les articles 2172 et 2173 du
Code Civil, et dont lf> ronouvellement d on-
registrement est oxige apres les deux ans de
la mise en force d'un nouveau cadastre. lb.

IX. Rights of Sufwtituteh.

279. The persons in whose favor a pro-
perty is substituted are entitled to inter-

vene for the protection of their interest, in

an action directed against a trustee admi-
nistering the property under a marriage
contract, to have him removed from the po
sition of trustee and to compel him to give
an account of his administration. Larue v.

Rattray, 9 L. N. 356, Q. B. 1886.

280. A tutor ad hoc may be appointed to
represent substitutes who are minors, for the
purpose of making such intervention. Art.
269 of the Civil Code is not exclusive of all

extension. lb.

281. Des appeles de substitution ayant
eventuellement droit a la propriete posse-
dee par des greves ont droit de faire un in-

ventaire des biens substitues, aux frais des
grev§s, et d'y appeler ces derniers, dans le

cas od lis refusent de le faire eux-memes,
mais ils ne peuvent prendre une action
pour forcer les greves a proceder a cet in-

ventaire. (946 C. C.) Bourassa v. Ste-Marie,
M. L. E. 4 S. C. 41, 1888.

282. Dans I'espece soumise, le testament
comporte une substitution fidei-commis
saire. Hingston v. Franklin, 19 R. L. 124,
S. C. 1890.

283. En vertu des articles 953, § 111, et
956 C. C. B. C, I'appele peut, avant I'ouver-

ture de la substitution, hypothequer I'im-

meuble substitue, sujet a I'ouverture de la

substitution en sa faveur. lb.

284. II peut etre pris, comme I'appele sur
I'immeuble substitue, une hypotheque judi-

ciaire, sujette au droit de I'appele. lb.

285. L'avis d'inscription de jugemont doit
etre redige de fa5on a n'affecter que le droit
de I'appele sans nuire au greve. lb.

X. Sale op Substituted Property.

286. D'apres le droit et la jurisprudence
existant en France avant I'ordonnance de
1747, tout greve de substitution pouvait et

devait, avec I'autorieation judiciaire, aligner

lea immeubles sujeta a la subi>titution, pour
cause necessaire et lorsqu'il y avait urgenco
d'acquitter des dottes grovant les biens
substitues et do prevonir la vente | ar i)6-

cret dos dits biens, et que tellcs alienations

etaient finales et ne pouviiient etre rosolues

a I'ouverturo de la substitution. Call/ v.

Perrault, M. L. U. 1 S. C. 135 et 8 \;. N. 2,

1884.

287. Avant I'ordonnance de 1747, la pre-

sence seule du tiiteur ou du ouratcur a la

substitution, a uno venfo de biens de mi-
neurs etait sutllsante, le concours d'un
tuteuraux appeles alors nes n'etait pas no-

cesfaire. lb.

288. L'absence du concours des appelfs a
une substitution dans les precedes judiciai-

res faits pour arrivor a la vonto des biens
substitues ne peut etre invoquee que par
les dits majeuis eux-memes. 76.

289. L'orilonnance des substitutions, don-
nee par Louis XV, roi de France, en 1747,
n'a jamais ete en force dans le Bas-Canada, et
tout greve de substitution, soi" les disposi-

tions du droit Irancais, avant la dite ordon-
nance, et qui etaient en force dans la pro-
vince, avant la publication du Code Civil,

pouvait et devait, avec I'autorisation judi-

ciaire, obtenue, par lui et par le tuteur il la

substitution, suivant les fonnalites en usage,
aliener les immeubles sujets a la substitu-

tion pour cau^e necessaire, et loraqu'il y
avait urgence d'acquitter le; dettes primant
les biens substitues, et d'en pievenir la

vente par decret, et telles alienations etaient
finales, et ne pouvaient etre resolues, d.

I'ouverture de la substitution. Caty & Per-
rault, 16R. L. 148, Q.B. 1880.

290. Avant le Code Civil, le concours du
curateur a la substitution, etait suffisant,

sans qu'il fut necessaire de nommer un
tuteur aux appeles alors nes ; et I'absence
du concours des appeles qui auraient ete
majeurs, lors de I'autoiisation ne peut etre

invoquee que par eux et n'invalide pas la

vente a. I'egard des autres appeles dument
representes. 76.

XL What aue

291. A testator having bequeathed his

estate as follows :
—" I leave all my personal

and real estate for the benefit of my wife
and family during her life if she remains un-
married to receive and apply such funds as
may be accruing out of it for the support
and maintenance of the family and eclucat-

ing them if she again marry her dower is all

that she will have out of the estate the rest

to be equally divided among the children
my sons R and W I wish them to enter the
ministry and I earnestly desire that
every facility be given them to get thorough-
ly educated.

—

Held, thai this created a sub-

stitution of which the widow was institute

and the children substitutes, and was not a
case of usufruct to the widow and n%ie pro-

46
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priil4io tho children. Macdonnrll ri ni x, < a>^... * ^ •

Bos.,, M. L. I{. 2 Q. B "49 "ml 9 J N >r f
n««urer et tenir constamii.ont assureoB les

1882.
'

• ^- ^^'^> '"it'sses constniites sur los dits immeubles
contre les accidents du fen, pour, nu cas292. I hough both widow and chilthen Imd

for yfars acted on the latter interpretation
they were not tlioroby dej.rived of the richt
to urge tho other interpretation now. lb.

'293 On the .-Jth February, 1830, by ante-
miptial contract between Pierre Lecours dit
tiarras <t- Chrialine Xo,vh«m-, communitvof
property was .stipulated. That act contained.

a incendie, les deniera provej:<>nt de I'as-
.surance etro enijjloy^s a retablir on reb.itir
es liatis,sefld*truite8oii ondoinmag^es r)ar
e leu, et ce, sous lo phis court lelai pos.si-
ble. Arrivant le deces de noon ki ouse ou son
conyol en seconde noces, x'il se trouvait
quelques-unes de mes filles qui no seraiont

•--.' --.u.maconiaineti, |^!!^^".'^°'^"'"'"'^''*' <" 1"« f^arah Victoria
moreover, a convonant of mutual donation '

•'*'.*''l''""o «p Chantal, niatille, serait encore
- ^ " "•'", r.%i'icBRm in ineso terms : f,.,,u ,

'• ' ,
^"•^ "-'^'-"^cimtiue i usu-

" Et pour la bonno et sincere amitie (lue les - **
immeubles cidessus legue il mon

dits future epoux te portent I'nn a 1 autre '•'I^?"^" ''°" levers-ible a celles do mes fiHes
et pour s'endonncrdes marques, ils.so font

'^"'
"P,

*^^''n'<^n*^
l'^-^ encore mari^cd, pr.ur,- .,•, .

-' ^'^'^ *»ii*i\jut:a, jj» .so font , n . •* "
fait donation mutuelloetrociproqueaui.rofit 2 ' ^n ,louir en usufruit.jus.iuVi ,V,ce
du survivant de tou.s et chacuns de leu"

"'"•
" "'" "

dita bions pour en jouir moitie en ploino et
entiere proi)riet6 et Tautro moitie en joiiis-

du survivant de tou.s et chacuns deleurs ,'""'?"*'', '''" '"^ ''''« ^«''''''' Victoria bvfA.
d^ta biens pour en jouir moitie en ploino et

' ^7""®"^ Chantal, etce, aux memes charges
Itie en jouis- f ''"*'''*V°"''

""^'lueHes mon epouse est
tenue. Apres ce second usufruit eteint, ^i

cas echet, je veux et cntends que mes
v.,„„,„„ „.,uiii pas 1

^"'"''"•'lessoiontlivres en la possession
lieu, 81, nu jour du deees, il y a eu des en-

""''* onlants issus do mon manage
fants nes ou ii naitK^ tiu ditmariage." There '

'^^'^''^"^ dite epouse; pour, p.areux, en jouir
was no issue of their marriage : and the bus-

*"" f'''"'t seulement, lour vie dur.inte. par
banddiedintestate.lntheriaintitrsdechra-;''' •'''.»'"'''""••* efc'Mles entre eux, san.s

sance sa vie durant seulement, pour letour- ,

""
ner du cote de celui, d'of. les dits biens pro- ;

%""
viendront.' " Cette donation n'.aura pTs 1*',;
hen. 81. .iu niir < n ,l,'.,.,-,o ;i ,. ,_ '

"" tie tc

tioii it is not avei
owned by the 1

he should the... ,.,.,,..,,., ,.« ,,j,rof,re,had been made a movable (awenbli) by that
i „-. ,-contract. The widow, by her will, mac e tho '

'.''l"""tions

^veiled that .iny immovable, i
^,°1?°" !'''", J'e-"Iio, oiignger, ni hypoth*

husband, at that time, or that ' ^
,

' """^ ''^ " charge, pnr eux, d'en ioui
reaftca- aeqiiire, as a prom-e '

^ "o" P'"'f '1« famille, .ient.otenir les'dit
e a movable (amenbli) by that I

"?"'"''"'*'•'» ©t lours .lepeiidanoes de toutei
iinnuelles

ni hypothe-
iouir

is

pendanoes de toutes
et usufruitieres. de

Defendant hsv universal legatee and the f
"?"'''"'''''' '<^""' ''0"«*'"""ient assur^es

execiitrix of that will.-//eW, tliata substitu- '
?°" v?

'''* "ccidents du feu, les batisses sur
tion had not been cioate.J, and could not be i

^^ '""iieubles, et, dans le cas oil ilarri-nr^^t^A u.. ..,„. ... < yerait quo les dites batisses seraient detrui-
created, by that convenan t. Jiarras v. La- i

gueux, 9 L. N. 2.59, S. C. 1886.

294. Where the testator has given the
estate in usufruct to the surviving consort,
and the estate on the extinction of the
usufruct IS bequeathed to tho daughters in
lull and absolute property, for their aliment-
ary pension and maintenance, and at her or
their death to be for their own and re-pect-
ive heirs, estoc et ligne, a substitution
was not created, but the daughters were
ownei^ each for one half. Worth v. Worth,
12 L. N, 66, S. C. 1888,

'

295. La disposition par laquelle un testa-
teur legue ses biens a ses enfants, et declare
que, dans le cas oii I'un d'eux dec^derait
sans enfant, sa part retournera a sos autres
enfants survivants, cree une substitution en
taveur de ses petitsenfants. Sie Marie &

Q.T?889 ^" ^" ^^^' '"''^ ^^ ^'- ^- •^- ^2^'

296. Une disposition testamontaire, en
substance, dans les termes suivants • " ,Jedonne et legue mos immeubles a mon epouse
pour, par elle, en jouir, en usufruit, seule-
ment, sa vie durant et gardant viduite, sans
etre tenue de donner caution, ni de faire
inventaire, ce dontje la dispense: mais a
la charge, par elle d'entretenir les .-lltg im-
meubles et leurs dependances de toutes re-
parations annuelles et usufruitieres qui yseront necessalres, durant le dit usufruit, et i

tos ou enilommag^es par le feu, d'emplover
e montant de I'assurance a les rebatir ou
les retabhr, sous lo plus court delai possible,
entin, a la charge de les transmottre, apres
leur deces, francs et quittes de toutes char-

,

ges et dettos provenant de leur fait, a leurs
entants et descendants, legitimes, auxquels
je donne et legue la propriete des dits im-
meubles, pour etre partages entre eux e"a-
loment par souches, suivant la loi. -fe veux
et ontends que les usufruits et jouissances
ci dessus donnes et legu6s a mon epouse et
a mes enfantsne puissent etre vendus, ni
ahenes en aucune maniere, quelconque, par
eux, ni saisis par leurs creanciers, attendu
que je leur donne ces usufruits et jouissan-
ces, pour leur servir de pension alimentaire
ou aliments. Dans le cas oii aucun de mes
enfants viendrait a decoder sans laisser
d enfants m descendants legitimes, alors, et
en ce cas, je veux et entends que sa part
accroisse a ses freres et sosurs survivants
et aux enfants ou descendants legitimes de
ses fr§res et soeurs qui soront decides, si le
cas echet, lesquels frerea et soeurs survivants
et les enfants et les descendants legitimes
de ceux decedes en feront partage entre eux

!

par souches, et la part qui echerra ot ad-
viendra a mes enfants par succession de
leurs freres et scaurs decedes sans enfants et
descendants legitimes sera grevee de substi-
tution, envers leurs enfants et descendants
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logitimes, et co, mix momos chargeg, clauioa
et conditions ((ue la part et poition i|i)i lour
som ech lo et iidvoimo dnns nia anccossion "

cr(''6une»ul>.sticution duns laf|ijollo la I'omiuo
est d'abord groveo,pui>4 lo.s (illos non mirii'Os,
et enlin tons ics ent'ints, et il y a lieu il

representation, an oas du deces (le I'ua <leH
enfants avant d'avoir rocueilli, s'il laisse <les
enlants. Plamondnn v. DeChantal, 17 K. I.

514, S. C. I88',>.

SUCCESSION

I. ACCEPTANCK OF
II. iNVEiVTOKY OF
III. Liability vv Heiiis.

IV. RENUN<'T.n.TION OF
V. Representation.
VI. Rights of Heirs.
VII. RiaiiTs of Creditors.
VIII. Vacant.

I. ACCEl'TANC'K OF

297. Whoi'o a cutor to minors suos in their
behalf for a debt duo their late father,
alleging that they have accepted the suc-
cession, and the fact, of such acceptance is

put in issue by Defendant, the Plaintifl'
cannot succeed, if it appears that they had
not legally accepted, i. e. with the previous
authorization of a family council. Jones v
Paton, 10 L. N. 45, S. C. 18S(i.

II. Inventory of

298. Celui qui est tenu de fuiro inventaire
a le choix du notaire instrumentaire, mais
les autres parties ont le droit dV com-
mettre un second notaire. Labelle 'et al. v.
Lahelle et al, M. L. \l. 2 S. C. 166, et 9 L. N.
164, 1886.

299. Lors do I'ouvorturo d'une substitu
tion, coux quisont tonus de faire inventaire
et qui par suite ont le choix du notaire, sont
les heritiers du greve de substitution de-

j

c^de, et non pas les appeles k la substitu- '

tion, qui peuvont neanmoins requerir I'as-

sistanco d'un second notaire. lb.

.300. The petition of heirs for the appoint-
ment of a notary to make the inventory of
the estate, should bo made in the name of
the parties themselves, and not by attorney.
Exparte PaH etal. v. Pare et al., in Review,
M. L. R. 3 S. C. 76, and 10 L. N. 105, S. C. R.

301. The judge is not bound to appoint
the notary chosen by the majority of the
heirs, but may, in his discretion, name an-
other where he considers that the choice of
the majority is not the cnast .idvant.agoous.
lb,

°

III. Liability op Heirs.

302. Ije cr6ancier qui poursuit des heri-

tiers pour ("aire decilari^r nxeciitoire contro
eux uu jugi'inont obtenu contro le de ciijus,
n'estpas tenu d'alle;,'uor autre eho'i quo le
jiigement, le (ieci's et la filiation. Trmlil v,
Lelendre, 15 K. L. I7'.», S.C. ISSf),

.303. Et lamaximo " /e mnrt sniiit le i)*,","

s'appliquo aussi bien ai.v I'eritiers minours
qu'aux h'-ritiers m^jeurs, et les premiers
coinino les deriiiers peiivent ("'tro pour-
suivis (/e/^^rt/iuetconilamnosa payer comme
heritiers purs et simjdes jusqu'a ce qu'ils
aiont renonce a la succession. lb.

304. Et riieritier b^neliciaire commo I'hS-
riti( pur et simple pout etre poursuivi par
actii, ordinaire et ilirocto, et condamno
isqiiu/ite, au pnieinent iles dettes tlo la suc-
cession, lb.

^

305. La dirterence otablio par la loi ontro
riieritier i)ur et simple ot le beneficiaire ast
de rendro ce dernier simple administrateur
et lui donner le droit do no pa-i confondre
SOS bieiis avec c.^ux do la succession, ceu::-
ci etant los souls que les creanciers do ia
succession peuvent faire siisir ot vendre en
justice pour lo paiement de leuis creances.
lb.

rv. Renunciation ok

306. line clause, dans un contrat do raa-
riage, par laquelle certains meubles et effata
mentionnes an dit contrat, sont donnes par
ses pere et mere au doiiatairo " [)our lui
tenir lieu de tons droits et pretentions de
legitime, mobiliers et immobiliers dans les
successions futures et a eclieoir de ses pere
et mere, sans par lui pouvoir en demander
davantage," est une renonciation complete
et entiere par le demandeur a la succession
future de ses pere et mere, et une renon-
ciation a une succession future pout so faire
par contrat de raariaga, C. C. art. 658. Nolan
& Aubert,\[ Q. L. 11. 266, S. C. 1884.

307. Los mineurs peuvent, vis-a-vis les
creanciers, renoncer a une succe-ssion qu'ils
auraientant»rieurement acoeptee, et ce, par
acto devant notaire, ot la roddition de
compte qu'ils font ensuite au curateur nom-
ine a telle succession constitue pour eux
une decharge valablo do leur administration
pourra\enir. Jnlieii ct- liar/, 11 Q. L U
325, S. C. 1885.

308. Dans I'espece, y eut-il doute sur la
valour do leur renonciation et du mode de
rendre compte, les mineurs ne pouvaiont
etre poursuivis commo heritiers purs et
simples. lb.

309. Des heritiers peuvent renoncer a une
succession memo apres enquete et audition
au merite, dans uno cause ou ils soat pour-
suivis comme tels, mais tons frais seront
fl leur charge. Caumartin v. Archambaull,
10 L. N. 370, C. O. 1887.

V. Representation.

310. Uno disposition par laquelle un tes-
tateur legue ses biens a sos enfants, et
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ordonno quo, dan* lo oas oC» I'un d'eux i\i-

cfidnrait snns onl'ants, Ha part rotournorait a
npH autres enfatitH Burvivuntu, no doniio piiH
lieu i\ la r('|)ivMi'nt>itioii doH onfiinln aloi.s

decoduH 1)111' IcuM onl'iinti. Ste. Marie Si

Jiourasm, 18 U. L. 4^)4, (^ B. IH8'J.

VI. ({lOlITH III' IllilH.S.

311. l/hAi'itior, (|ui HO porto adjudicatairo
d effots mol)ilioi'u appartontintil uno sueces-
sion, III' peut, avant lo jiartago conipenser
1« niontiint du prix do cos etlolH, avee co
qui pent lui rovonir dans cetto suocossion

;

et chacun <lo hos (;o-li6ri tiers i)eut exigcr,
avant lo jiai'tago, lo paiomont do lour part
rospectivo daiia lo prix de cetto adjudica-
tion. Uimond Ac Minard, 16 R. L. 472, S. 0.
II. 1888.

'

VII. lllOMTS OF t'REDITORH IN

312. Tou8 les biens d'une succession insol-
vable no sont pas lo gago dos creanciers do
preferenoo aux legataires partiouliers, do
maniero il co qu'ils pui.ssont enip^cher ces
derniers do prendre iioasesaion de leurs legs

:

s'il doit y avoir reduction des legs particu-
liors pour payer les dottes du testateur, les
creanciers ont una action contre les lega-
taires A CO titre pour obtonir cetto nkhic-
tion, mais il ne peuvent faire tuettre au nom
d'un curateur nonime d la succession insol-
vable tousles biens du testateur. La Banque
VilleMarie v. Rocker, M. L. R. 1 S. C. 409
et8L.N. 332, 1885.

313. La renonciation d'un legataire uni-
versel unique ne rend pas la succession va-
cante s'il resto d'autres heritiers au testa^
tour. lb.

314. Un curateur nomm6 a uno succession
vacante par la renonciation des legataires on
heritiers n'a que les droits qu'auraient ou
cos legataires ou heritiers. lb.

315. Les creanciers d'un defunt ont tou-
jours lo droit de demandor la separation du
patriuioine do leur debiteur d^cede tant
quo CO patrimoine n'a pas ete confondu
avee celui des heritiers ou reprosentant le-
gaux du defunt. (Arts. 743, 879, 2106, C. C.)
La Banque Ville Marie v. Robitaille, 31 L.
C.J. 143,Q. B. 18SC.

'

316. Les creanciers d'une succession in-
solvable ont droit d'etre payes de leurs
creances nur et a memo les biens de la suc-
cession par preference aux legatairos parti-
culiers de ces biens. (Arts. 880, C. C.) 76.

317. Les dits creanciers peuvent, en de-
mandant la separation des patrimoines, ora-
pecher les legataires particuliers de prendre
possession de leurs legs, si ces legs consis-
tent en effets negociables

;
par exemple des

parts de banque, d'une contusion facile a
opeier, et si liusolvabilifce do la succession
est bien etablie. Dans ce cas, il sera pfrmis
au legataire de prendre possession des dites
parts de banque on donnant bonnes et|
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sufflsantps cautions que lea crfianciers so-
rontd^sintorosafs, lb.

318. En principo la crfance d'une succes-
sion contro un dos heritiers donno lieu contre
ce dernier an double rocours do la reclama-
tion originaiio et du rapnort i c'est aux au-
tres ht'i-itiors ot non au debiteur qu'il appar-
tient do choisir ontro oes deux recoui»

; et
loraqu'ils y ont interdt, ils peuvent forcer le
dfebiteur do payer au liou do lui demandor
lo rapport, et ils no peuvent non plus etre
Ibrces de I'attendro. IKmnnd v. Menard,
32 L C. J. 2.i6, .S. U. R. 1888.

319. Cetto r^gle s'applique m6me aux
dottes dont los heritiers peuvent dtro tenus
resiiectivomont pour dos causes postferiou-
res il I'ouvorture do la succession. (Arts.
699, 700, 701 ot 702 C. C.) 76.

VII r. Vacant.

320. La reclamation par la Couronne de
la succession d'une personne condamnfie d,

la peine ciipitale empi^^he que cetto suooes

-

sion puisse etre consid6ree comme vacante,
aux termes de I'articlr 684 C. C. Dttnvhu &
Turcotte, 18 R. L. 236, il. C. 1889.

SQFFERING.

L Damaoeh for Mental, see DA-
MAOES.

SUMMARY CONVICTIONS.

I. Appeal PROM, «ee CRIMINAL LAW.

SUMMARY MATTERS — Hee

PROCEDURE.

I- Act Respecting, Q. 53 Vic. Cap. 61,

SUMMONS.

I. Writ of, see PROCEDURE.

SUPERIOR COURT.

I. Jurisdiction op, in Municipal
Matters, see JURISDICTION.

SUPPRESSIO VERI.

CONTrZc't!"''''""'
"" Contract, see
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sijpremb court.

1. APPBAt, TO, nee APPEAL.

SURESTAHIK- IWr AFKUEK; IIT

MENT, Dkmiihuaok.

SUKETYSHIF'.

I. DiSCIIAHaK OP SURKTY.
II. Discussion of Surety.
III. Liability ok Surktiks.
IV. Rights ok Huretieh.

I. DiHCHAROE OK SURKTY.

321. La caution egt valablomontdecliarg^e
lorsquo par son fait le cr^ancier e'est mis
hora d'etat de lui pouvoirceder sos droits et
pctions. Et rextinclion de la detto piinci-
pale par la romine volontaire qu'e!) fait le
creancier au dehiteur principal liWro la
caution. MSaard v. QraveL ,'50 L. C. J. 27 j.
S. C. R. 188.').

'

322. Des personnes qui 86 portent cau-
tions qu'un arponteur acconiplini fideleniont
toutes etchacune lea obligations qu'il a con-
tract^es par un contrat avec le gouverne-
ment pour I'lirpentago de certains terrains,
ne sont pas responsables d'avances faitos a
I'arpenteur par lo gouvernement pendant
I'execution des arpontages entrepns, mome
si I'arpenteur ne remplit pas ces obligations
si ces avances sont faites en contravention
aux tennes du contrat dans lequel i est
stipul6 que I'arpenteur ne serait paye
qu'apres I'execution complete et entiere do
ses obligations, a la satisfaction du Ministro
de rinteriour. Ringuet v. Thompson, 14 R.
L. 620, Q. B. 1886.

323. In this case, the Defendant, Garon,
bbing a Dominion land surveyor, was enga-
ged, by the Government of Canada, to exe-
cute a survey of a township in the North-
West Territories. In a bond, given by
Garon and by his two sureties, the other two
Defendants, it was stipulated in accordance
with a printed set of conditions issued by
that government, that " no advance of any
sort " should be made to (iaron, on account
of his contract for that survey. Neverthe-
less, and without the apparent consent of
the two sureties, the Canadian Government
did make to Garon, on account of the intend-
ed survey, advances to the extent of the
$1500. The two sureties, as a means of de-
fence, alleged the fact of such advances hav-
ing been so made to the other Defendant,
without their consent, and violatioii of ttie

essential condition of their suretyship.
Held, that, inasmuch as without the consent
of the two Defendants, the sureties, the
Crown had, in violation of its contract with
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thooo sureties, changed the naturo of its
contract with Oaroh.'th** sureties ha<l been
relcaMisd from liability undor the bond

; and
the action of the < 'lown, as agaiuMt them
must be diHrnisscd. Regina v. Garon, 1) L.
N. 364, S. C. H. 1886.

324. A gave a bond that (', who was a
casliiiir of a Bank, would faithfully perform
his duties. C was afterwards matle president
of the itank, and when in such position
conmiitted a ilefalcation— 'leU, that the
bond was voiil. The Kxchani/e Hank of
Canada v. Ganlt, 30 L. C. J. 2;J9, .S. (,'. 1886.

32.'>. L'ondosseur do billets promissoires
entre les mains d'lin tiers, qui donne son
consciUomont Ti un aternioieuiont fait entre
le debiteur do ces billets et ses creanciern,
consent, par Id, i restor oblige pour la diffe-
rence entro le inontant de la composition ot
le montant des billots. LavioiireuK & Du.
praa, 19 11. L 487, Q. B. 18'J().

II. DlHCUHHION OK SURETY.

326. Celui qui romot un billot promissoire
au cr^ancierd un tiers pour gnrantirladette
de ce dernier, pent etre pour.uivi. A, I'e-

cheance do son billet, sans qu'il soit nfices-
saire de mettre en demeuio ile payer le
tiers debiteur. Palisaer v. Lindsaii, 19 R. L.
536, Q. B. 1890.

III. LlAniLITY OK SURETIEB.

327. Un cautiounoment judiciaire oii la
caution s'obligo generaloment a payor tous
les frais ot domm^ges qui soront ailjug^s,
sans determiner un montant quelconque
iju'elle aura a payor, ne creo pas d'hypo-
th^quejutliciaire, et la caution pent par une
action fairo radier I'enregistremont fait de
cautionnemont sur ses imineublea. Lavallfy
V. Paul, M. L. R. 2S.C.72,et9 L. N. 67, 188.5.

328. La justification sous serment que fait
une caution de sa solvabilite jusqu'a concur-
rence d'uno somme lixe no fait pas partio
du cautiounoment et n'en d6t(!rniino nullo-
ment le montant. 76.

328. II, un arponteur, entreprit du gou-
vernement I'arpentag-* et bornago de cer-
tains townships, ot les deux autres appo-
lants se porterent ses cautions au montant
de $4000. Avant de commencer I'ouvrage,
H re<;ut du gouvernement $1510, cooime
avances. Subsequemtnent, il faillit com-
pletement de remplir son contrat, et le
gouvernement lo poursuivit avoc ses cau-
tions solidairement pour $4000, montant
des avances, ot dommages, mils dans le
cours du proces retira sa demando en dom-
mages, se bornant a celle pour les $1510
avancees Jug£, (ju'il raison du change-
ment dans les comlitions des avances ou
paiements iaits par le gouvernement au
principal oblige, les cautions n'etaiont pas
responsablef en vertu du contrat, mais que
le principal oblige demeurait cependant
oblige a rembourser les avances ou paie-

I

i I

i
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ments k lui faits, n'ayant pas i-etnpli ses I

obligations stipulees dans lo contrat. Hill v
Thompson, 12 q. L. 11. 225, et 9 L, N. 355,
Q. B. 1886.

330. Loi'sque le tiers detenteur et la cau-
tion sent mis en presence I'un de I'autre
pour payer une dette a laquelle ils soiit
tous deux obliges, c'est la caution qui doit
payer de preference. Senical v. Varin, 32

'

L. C. J. 60, Q. B. 1888.

IV. Rights of Surkty.

331. Lacaution solidaire du consentement
du principal oblige pout,avant commeapres
lecheance de la dette, sans avoir paye le
creancier, soit quo celui-ci ait donne terme
ou nonaudebiteur principal, poursuivre ce
dernier s'il devient insolvable, en deconfi-
ture, ou, dans un cas de louage, s'il onleve
des lieuxloues les meubles affectes au loyer.
Laurent v. Paquin et al., M. L. 11. 1 8. C.
344, et 8 L. N. 266, 1880.

332. Dans le cas cidessus, si la caution
solidaire ne prend aucune action contre le
d6biteur principal, elle ne peut, apr^s avoir
ete poursuiviconjointementet solidairement
par le creancier, opposer a ce dernier I'ex-
ception de discussion. 76.

333. The Plaintiffs, who were collocated
by privilege (under C. C. P. 606) for the costs
of a suit in the Superior Court, desisted
from the greater part of the collocation in
their favor, and the money was then distri-
bulod au marc la livre among the creditors.
The Plaintiffs afterwards instituted suits
against the Defendant's sureties in appeal
for the costs in both Courts, the judgment
having been confirmed in appeal Held
that as the effect of the desistement made
without notice to the sureties was that the
sureties could no longer be subrogated in
the rights of the Plaintiffs for the amount
collocated by privilege, the suretyship was
extinguished to the extent of tlie lunount

SUSPENSION. 816

for which the Plaintiffs had filed a retraxit
(C. C. 19.)9i. Macmaster el al. v. Hannah, M.
L. R. 3S. C. 459, 1887.

334. A sum of $3 1 5 paid by the sureties,-
lor which the Plaintiffs gave a receipt with-
out milking any special imputation of pay-
ment, should be imputed on account of tlie
costs in the Court of Queen's Bench, that
being the debt which the Defendant had
the greatest interest in paying (C. C. 1 161)./6

41.

SUEVEYS.

I. Act Respecting}, q. 52 Vic, Cap.

SURVEYORS.

I. Report of

335. Dans un proces verbal d'arpentage
dans une cite, il n'est pas necessaire, sous

I

les dispositions du chapitre 77 des Status
,

Refondus du Canada, de mentionner le vrai

I

cours magnetique, d'apres son instrument,
;

des ligues que I'arpenteur a tirees ou verifiees
;

et le jour, I'heure et le lieu ou la variation

I

du dit instrument a ete en dernier lieu de-

i oo""^'"?.® P*"" '"' telquerequispar la section
38 du dit statut. Eeans & Lamb, 18 R. L

1319, Q.B. 1889.

;

336. Et les frais d'arpentage doivent etre
support^s egalement par les proprietaires
voisins. lb.

SUSPENSION.

I. Op Banks, .see BANKS.
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TARIFF.

TAXES. 820

I. Ok Costs in Ckktain Cases.

1. No». 41 and 42 of the Tariff of Fees are
applicable to a petition praying that liquida
tors under the Liquidation 'Act of 1882, be
ordered to deliver up property in their pos-
session. In re Adams Tobacco Co. & Ben-
shate, Petr., M. L. R. 3 S. C. 153, 1887.

2. In cases in the Superior Court between
$100 and 200, iuBtituted by writ of capias
ad respondendum, the advocates' and bailiffs'

fees on the action are to be tHxed as in a
case in the Circuit Court over $100, and the
prothonotaiy's and sheriffs fees as in a case
in the Superior Court under $400. Gilmuur
V. Monelfe, 10 L. X. 385, S. C. 1887.

3. In such cases the costs on a petition to
quash the writ o{ capias are to be taxed ac-
cording to the tariffs for the Suiierior Court.
76.

4. In such incidental proceedings, when
the contestation is founded upon the falsity
of the allegations of the affidavit, the advo
cates are entitled to fees on articulations of
facts. 76.

5. A Montreal, dans les causes de $100 a
$200, qui, avant le Statutde Quebec de 1879,
34 Vic. cb. 4 sec. 9, etaient de la juridiction
de la Cour de Circuit, les delais d'assignation
sent ceux de la Cour Superieure ; mais le
tarif des causes appelables de la Cour de
Circuit leur est applicable. Bnich4si & De-
nis, 15 E. L. 470, S. C. 1887.

6. Les frais, sur la contestation d'une ere-
ance colloquee, alleguant que le creancier
colloque n'a pas d'hypotheque, vu que cette
hypotheque lui a ete eonsentie dans un
temps oil le debiteur etait notoireiuent in-
solvable (art. 2023 C. C.) doivcnt etre taxes
conformement a I'article 67 du tarif des ho-
noraires accordes aux avocats dans la Cour
Superieure. Chevalier v. Rivest, 17 R. L. 528.
S. C. 1889.

'

II. Of Fees of Advocates, sec ADV^' •

CATES.

TAXES.

I. Cannot be Imposed on Pboperty
OF the Crown.

II. Exemptions prom
III. Liability to Pay Joint and Se-

veral.
IV. Liability of Holder for,Though

Imposed Previous to his Possession.
V. Notice op Sale for
VI. On Commercial Corporations,

Q. 51-62 Vic. Cap. 11.
'

VII. On Stkeet Railway Companies.
VIII. Paid in Error.
IX. Power to Impose

X. Right to
XI. Rights of Lessor to Recover.
XII. Rights of Municipality for
XIII. Sale op Land for
XIV. What are

I Cannot be Imposed on Pkopeuty
OK THE Crown.

7. Des taxes municipales imposees sur un
immeuble situe dans la ville de Sorel,appar-
tenant a Sa Majeste et possede, en fid^i-

commis, pour elle, parle principal secretaire
d'Etat de Ha Majeste pour le departement
de la guerre, ne peuvent etre recouvrees de
I'occupant de cet immeuble quand meme
cet occupant serait mentionne et porte au
role d'evaluation comma proprietaire, et
qu'il ne se serait pas plaint du role de coti-
sation. Parsons v. Le Conseil de Sorel, 15 R.
L. 417, Q. B. 1873.

8. The Dominion Government having
leased certain property in the City of Mont-
real for the use of Her Majesty with the
condition that tlie Government should pay
all taxes and assessmoDts which might be
levied and become due on said premises
during the term of the lease, the Corpora-
tion of the City of Montreal brought an
action against the owners of the property
for the municipal taxes accruing during the
period of tiiuo the said property was so
leased to and occupied by the Government.—Held, that the property was exempt from
taxation under C. S. L. C, Cap. 4, sec. 2.

Attorney General of Canada & City of
Montreal, 13 S. C. Rep. 352, Su. Ct. 1885.

II. Exemptions from, Q. 54 Vic. Caps.
1.3 and 10.

^

9. The following clause (38 V., ch. 73, s.

3), amending the charter of the City of
Montreal, viz ; " Churches, parsonages and
bishops' palaces are exempt from all taxes.
The institutions occupied for charitable
objects are exempt from municipal ordinary
and annual taxes," exempt from all taxes
and apply to a special assessment for local
improvements. City of Montreal & Rector,
etc. of Christ Church Cathedral, M. L. R. 4
S. C. 13, and 33 L. C. ,T. 89, Q. B. 1889.

10. (Reversing the judgment of the Su-
perior Court, M. L. R. 2 S C. 205), the assess-
ment impose 1 on the proprietors benefited,
for the cost of a work of a local character
and for the benetit of properties in a parti-
cular section of the city of Montreal, is not
a municipal tax within the meaning of 41
Vict. (Q.) ch. 6, s. 26, but is of the nature of
a local assessment for local purposes, and as
such does not come under the exemption
from municipal taxes accorded to educa-
tional institutions by the statute cited. (1) 7/a
Oit£ de Montreal & Les Eccliciastiques du

(1) Keversed in Supreme Court 16 S. U. Kep. 399.

I
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S&ninaire de St Sulpice de Montreal, M. L.

E. 4 Q. B. 1, 1888.

11. (Reverfing the judgment of the Court
of Queen's Bench, Monlrenl,) Fournier and
Taschereau, .1.1., dissenting, that the portion
of the railway bridgf" built over the Riche-
lieu river, and the railway track belonging
to Appellant's company within the limits of
the town of St. ,)ohns, are exempt from
taxation under section 326 & 327 of 40 Vic.
ch. 29 (P. Q.) The Central Vermont B. R.
Co. V. Town of St. Johns, 10 L. N. 330, and
14 S. C. Rep. 288, Su. Ct. 1887.

12. A warrant to levy rates upon such
property for the years 1880-83 is illegal and
void, and a writ of injunction is a proper
remedy to enjoin the corporation to desist
from all proceedings to enforce the same.
lb.

13. As to whether the claupein the Act of
incorporation of the town of St. Johns, P. Q,
extending the limits of said town to the
middle of the Richelieu river, a navigable
river, is intra vires of the legislature of the
Province of Quebec, the Supreme Court of
Canada affirmed the holding of the Court
below that it was intra vires. lb.

III. Liability TO Pay .loiNT and Se-
veral, .set' OBLIGATIONS.

14. L'obligation des proprietairesdebiens
immeubles de payer les taxes dues a la cite

de Montreal est indivisible, conjoint et soli-

daire, et cette derniere pent en poursuivre
le paiement. en entier, contre celui dont le

nom est inscrit au role d'evaluation, ou de
tout autre proprietaire par indivis. La CM
de Montreal & Cassidy, M. L. R. 4 S. C. 32,

1888.

IV. Liability of Holder for,Though
Imposed Previous to his Possession.

15. Taxes imposed by municipal bylaws
for the pay ment of the interest and creation
of a sinkinj;^ fund for the redemption of
municipal debentures constitute a hypo-
thec upon all the real property of the muni-
cipality taxab'e at the date of the passing of
such by-laws, and the hypothec continues
to affect the property even when it passes
into the hands of a purchaser in whoso pos-
session it would have been exempt from
taxation had he owned it at the date of the
passing of the by-laws. La Communmiti des
Scvurs des S. K de J^sus et Marie k The
Corporation of Waterloo, M. L. R. 4 Q. B.
20, 1887.

V. Notice of Sale for

16. Dans une saisie pratiquee contre le

proprietaire pour defaut de paiement de aes
taxes a la cit6 de Montreal, sous I'empire
de la section 11, du chap. 78^ de la 46 Vict.,
le sherif doit pendant deux mois. annoncer
dans la Gazette Officielle de Quebec, la

vente de la propriet6 grevee de taxes au

tant de fois, durant les deux mois que pa-
raitra la dite Gazette Ofpcielle. Et cette
disposition de la section ll,n'est pas une
pure formalite, mais bien uno procedure
essentiello dont rinobservation doit, sur
opposition, faire annuler la saisie. La Cite
dc Montreal \. Dorion, 14 R. L. 255, 8. C.
1885.

VII. On Street Railway Companies.

17. The Act 45 Vict. (Q.), chap. 22, which
imposed an annual tax of f50 on City Pas-
senger Railway Companies, for each mile of
railway or tramway worked, refers to the
distances between terminal points, and does
not include the length of double, switch
and yard tracks. Lambe v. Montreal Street
By. Co., M. L. R. 4S.C. 162, 1888.

VIII. Paid in Error.

18. Where moneys arc paid as assess-
ments levied by the ( 'ity of Montreal, on
premises used for the purposes of a private
school which comes within the meaning of
41 Vict., c. 6, s. 20 as an Educational Insti-
tution in the City of Montreal by the person
who keeps such school, the said moneys
being demanded by the usual notice from
the said City, unless paid within a certain
delay execution will issue for the same, and
the person from whom the said assessments
are demanded pays the amount in ignorance
of any exemption in favor of such school,
the moneys so paid may be recovered by
the party who has so paid them. Ilaight
& City of Montreal, 38 L. C. J. 13, Q. B.
1888.

19. Where in an action for the recovery
of such moneys the Plaintiff has omitted
to allege that the said moneys were paid
through ignorance of facts and of law, and
before judgement moves to be allowed to
amend by adding such an allegation, the
Court will grant the motion that such
amendment be made. lb.

IX. Power to Impose.

20. The power given by Statute to a city
to license and regulate junk dealers, does
not include '.he power to impose or exact a
revenue duty, but only a moderate fee, to
cover the cost of regulating and granting a
license. City of Montreal ib Walker, 29 L.

C. .L 296, Q.B. 1885.

21. A sum of fifty dollars imposed upon
such licenses must be considered a tax for

revenue, and consequently beyond the pow-
er of the city to impose. lb.

22. An action lies to recover back instal-

ments of such tax paid in error. 76.

23. La legislature prnvinci.ale n !e dvnit
d'imposer une taxe d'affaires sur les mar-
chands en gros de liqueurs. McManamy v.

The Corp. of the City of Sherbrooke, 19 R.
L. 423, Q. B. 1890.

47
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II.

II

(

24. Le pouvoir de taxer que la legislature
provinciale peut deleguer aux municipalites
doit I etro en tennes expres et rien ne doit
etre laisse aux inferences. lb.

25. La corporation de Sherbrocke n'a pas
ete autorisfc, par la legislature provinciale,
ft imposer une taxe speciale sur les fabri-
cants de melanges (S. K. C, 18«6, 49 Victo

les embouteilleurs.
lb.

ria, ch. 34, s. 163) et"
(Art. 828 S. R. Q. § 30.)

X. Right to

26. (AlBrmin:, the judgment of the Court
of Queens Bench, M. L. K., 1 Q. b. 122)

. X .?®! nnposed on corpoiations by theAct 45 Vict. (Q.) ch. 22, are direct taxes,
and such as are authorized by sect. 92. sub
sect 2 of the B. N. A. Act, 1867. Thc'nank
0/ loTonio V. Lambe, 10 L. N. l>59 P. C.
1887.

27. A corporation doing business in the
Irovmce is subject to taxation under sect.
i»-, sub.seot. 2, though all the shareholders
are domiciled or resident out of the Prov-
nice. lb.

XI, Rights of Lessor to Recovkr
28. Lc locataire, qui s'est oblige de payor

les tc- es imposees sur I'immeuble loue
pendant la duree du bail, ne pent refuser de
>.ayei ces taxes au locateur, parce quo ce
dernier ne les aurait pas payees. Thivierae
d; Laurencelle, 18 E. L. 403, C. C. 1889.

,.^IJ; l^I^'HTS OF J.IUNICII'ALITY FOR AWMUNICIPAL CORPORATIONS.
29. Les arrerages de taxes et cotisations

mumcipales imposees sur un immeuble
peuvent etre recouvrees par action person-
nelle, du proprietaire actuel, bien que ces
taxes et cotisations aient ete imposees du-
rant que I'immeuble appartenait a un pro-
prietaire anterieur. La Co-.^nraiion de la
i^^'ow^e de Ste Brigide v. Murphy, 14 II. L.
1-27, C C. 1886.

30. Assesment can only be collected from
those whose names appear on the assess-
ment roll, and municipal taxes, imposed by
the city of Montreal, are prescribed by the
lapse of five years. The Cilij of Montreal v,
iys^er, 31 L. C. J. 28, C. C. 1886.

31. The payment of a tax imposed by a
municipal by-law cannot be enforced by fine
or imprisonment. Lachute Toicn Corpora-
tion V. McConnell, 10 L. N. 169, C. C. 1887.

32. La cite de Montreal, lor8(iu'elle exerce
le droit qu'ello a, par ea cliarte, d'imposer
des taxes par reglement, doit le faire en
designant d'une maniere claire, determinee
et specifique, quelle classe de personnes elle
entend taxer

; et elle ne peut pas imjioser
une iaxo par des termes generaux, et ne
peut pas non plus deleguer ses pouvoirs de
maniere a permettre aux cotiseurs d'irclure
pour la taxe non specialeraent d§siga6e dans
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le reglement. Acer v. La CM de Montreal,
M. LR. 5 8. C. 117, 1889.

'

33. Une corporation municipale peut, sous
les dispositions de I'article 943 C. M., ex-
empter des taxes municipalep, non seule-
ment les manufactures speeialement men-
tionnees dans une resolution passee a cet
eflPet, mais encore toutes les industries nou-
yelles, qui s'etabliront k I'avenir dans les
limites de la municipalite, et cette exemp-
tion comprend les taxes speciales imposees
pour aider a la construction d'un chemin de
fer. La Corporation du village de Ckamblu
& Lamoiirevx, 19 R. L. 312, Q. B. 1890.

XIII. Sale op Land for

34. The notices of sale of land for taxes
under 46 Vict., Cap. 78, sec. 11, should be
published m the Official Gazette as often
as the Gazette is published during the tv/o
months mentioned in the statute. 30 L C
J. 23, S. C. 1885.

XIV. What abb

35. Every contribution to a public pur-
pose imposed by superior authority is a
" tax " anu nothing else. Les EccUsiasti-
qnes du Siminairede St. Sulpice & The City
of Montreal, 12L.X. 178, and 16 S. C. Rep
399,Su. Ct. 1889.

^

TEACHERS.

I. Entitled to Two Months' Notice
OF Dl.SMISSAL.

36. Une disposition, contenue dans I'en-
gagement d'un instituteur, fait dans le cours
de I'annee scolaire, pendant laquelle il en-
seigne, qu'il laissera I'ecole a la fin de I'an-
nee, sans qu'il soit necessaire de lui donner
I'avis de deux mois requis par le Statut de
Quebec, 35 v., ch. 12 s. 7, et nulle, et ei les
Commissaires le renvoient a la fin de I'an-
nee, sans lui avoir donne I'avis requis par la
loi, lis seront responsables des dommages
souftert par I'instituteur, et consistant dans
la Uifterence entie le salaire annuel de I'ins-
tituteur et le ealaire qu'il aurait pu gagner
s il prouve qu'il aurait pu avoir une autre
ecole aiUeurs. Les Commissaires d'Ecole
pour la municipality de Canton de Tingwick
dans le comtg d'Arthabaska v. Walsh, 16 R
L. 34, Q. B. 1887.

'

37. Un instituteur qui n'a pas rer^n I'avis
de deux mois exige par la section 7 du ch
12, du Statut de Quebec, 35 Vic. (Statuts Re"-
fondus, art. 2028) et qui est renvoye a I'ox-
piration de son engagement, a droit a son
salaire pour I'annee suivant.e. nt 1.",^ comDiis-
saires no peuvent se decharger de cette
obligation en lui offrantune autre ecole. Les
Commissaires d'Ecole & Canfield, 18 R. L
297, Q. E. 1889.
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TELEGRAPH CO.

I. Liahility of

38. A telegraph company is not obliged
by law to transmit a message over its lines,
if the message in question is lil ellous in its

nature. And when a company does transmit
over its lines a message containing libel-

lous matter it renders itself responsible for
the circulation of a libel. The Great Nnrth
Western Telegraph Co. v. Archambaull, 30
L. C. J. 221, and 14 Q. L. It. 8, Q. B. 1886.

TENDER AND DEPOSIT.
I. With Plea.

39. Lorsqu'un animal trouve errant est
mis en fourriere, le proprietaire de cet
animal ne pput le reclamer sans avoir prea-
lablement offert de payer I'amende et les
dommages encourues, et sans renouveler
les ofFres et consigner I'argent en Cour, s'il

procede a la aaisie-revendication. lirosseau
& Brosseau, M. L. R. 1 S. C. 307, et 8 L. N.
226, 1885.

40. DfcS cflFres reelles ouivies de consigna-
tion faites avec une reponse speciale a un
plaidoyer, n'ont aucun effet et ne peuvent
etre prises en consideration par la Cour,
loisque cette reponse speciale a ete ren-
voyee sur replique en droit. lb.

TENURE.

I. Op Seigniory.

41. La tenure d'une seigneurie en franc et
commun soccage rendait les seigneurs pro-
prietaires absolus du fonds. Tremblau &
A'mflr, 17 R. L. 101,Q. B. 1888.

Ti:iiM.

I. Fob Payment Lost by Insolvency
OP Debtor, see

42. Le debiteur insolvable perd ie bene-
fice du terme, meme vis-a-vis des creanciers
privilegies, qui peuvent, apres son insolvabi-
lite, proceder, centre lui, avant I'echeance
de ce terme. Reaudry v. Kelleii, 17 R. L.
370, S. C. 1889.

II. For Repayment op Loan Held to
be in Favor op Debtor, see LOf\.N.

43. D.ans un pref. A. inter'^t le benefinn du
terme est cease stipule en favour des deux

j

parties foutractantes, en consequence, I'em-

1

prunteur ne pent obliger le creancier a re-
j

cevoir le paiement de sa creance avant I

6chlance. (Art. 1091 C. C.) Ouimet v. MS'
nard, 30 L. C. J. 308, et M. L. R. 3 S. G. 43,
S. C. R. 1886.

'

44. having effected a loan payable in
ten years with interest at per cent, by
monthly instalments fixed by dividing the
principal and interest added together, the
delay of payment was in favor of the debtor
who could pay by anticipation before its
expiry, allowing for interest only up to the
time of payment. La Sociiie Pcrmanente
de Construction des Artisans i{: Ouimet, 14
Q. L. R. 81, Q. B. 1888.

'

TESTAJIENTS- Voir WILLS.

TIERCE OPPOSITION— Fo/r OP-
POSITION, HY Thied Peeso.v.

TIERS DETENTEUR.
I. Droits de poursuivre nYPOTHE-

cairement, voir HYPOTHEC.

TIMBER.

I. Act Respectinq the Sale andManagement op, see Q. 51-52 Vic, Cap.

TIMBRES,

I. Sur les procbdbs judiciaires voirPROCEDURE, Stamps.
'

TIME.

ryli^^^^^^^^ ^^^ ^^^^ 0^> ««" CAR-
RIERS.

II. Op Service in Province op On-
tario, see PROCEDURE.

TITHES.

I. Liability to Pay.
II. Remuneration op Clergy.
III. Right to

I. LlAHlLlTY TO Pay.

45. Pour etre tenu aa paiement de la
dmie, il faut avoir \mvc^\i des fruits, et le
cure qui poursuit pour dime doit prouver

--i^i..,-
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que le det'endeur a pergu dfs fruits de la
propriety pour laquolle ii reclame la dime
Seers v. Boursier, 15 R. L. 344, S. C. R. 1887.

11. Remunekation op Clekoy.

46. La remuneration des cures, dans tou-
tea les p .roisses du pays, est regleo d'une
maiuere uniforme, au inoyen dp la dime etdu casuel, et ces deux modes couvrent lega-
lem^^nt tous les services par eux rendus, en
cette qualite, le cure ne paut, de sa propre
autonte, non reclamer au dela, et le service
rendu en admmistrant Textreaie onction est
essentiellement gratuit. St. Aubin & Le-
claire, 13 li. L. 590, S. C. 1885.

III. Right to

47. Th9 appeal was from a judgment of
the Superior Court, District of Joliette,mamtammg an action for tithes vide L. C,
J. vol, 28. 'I'he action was by tlie ctiri of the
parish ofSte. Julienne, a canonical parish
not civilly constituted, dismembered from
a canonical parish civilly constituted, against
an inhabitant of the dismembered parish
for tithe. The Court had to decide solely
the question, whether a person, bein" aKoman Catholic and a proprietor in the
parish, could be compelled to pay tithe to
the new cur£. Ramsay, J., giving the ju Ig-
ment ot the Court, held that the parish wasm Its origin a i ecclesiastical institution; that
It existed before and independently of any
civil recognition

; that tithe attached to the
paiish by the common law, civil and cano-
nical

;
that under the ckl law of France

prior to the cession, the bishop had the
right to create, unite, or divide parishes in
the interest ot the church, having due
regard to vested rights ; that the law speci
ally enacted for the Province of Quebec h-d
not affected this condition of things and
thinJly, that tho laws enacted since the
English occupation of Canada, and unde-
the treaty of Paris, had not aflFected the
ecclesiastical law in this respect. The prin
cipal argument of the Appellant, that the
laws affecting the civil erection of parishes
had, in effect, destroyed the power to create
a canonical parish for any other purpose
than as a means to have the same created
civilly, was not supported by the text of
the laws referred to, and being at variance
with the common law of France and of the
Province of Quebec, was untenable. Cadoi &
Ouimet, 30 L. C. J. 256, and M. L. R. 2 O E
211,Q. B. 1886,

^•-«^. ii.
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donn3 au possosseur le droit de prouver par
temoins son titre a la propriete des biens
qu il posa^de. Boucher & Bousqtiet, M. L
H. 5S. C. 11, 1889.

49. Le possefseur sans titre, et qui sait
qu il n en a pas, est un possesseur de mau-
vaise foi, mais le possesseur de mauvaise
toi pent opposer au propnetaire en compen-
sation a la reclamation des fruits etrevenus
les ititerets des sommes qu'il a payees sur
des creances qui affVctaient I'immeuble.
Mo7inet V. Brunei, 17 R. L. 681, S. C. J 889.

50. Le possesseur de mauvaise foi peut
retenir I'immeuble, jusqu'a ce que le pro-
pnetaire lui ait rembourse les ameliorations
necessaires qu'il a faites sur I'immeuble,
ainsi que le cout des autres ameliorations
qui en ont augments la valeur,et les sommes
qu il a employees A lacquittementde charges
reelles susceptibles d'eirepoursuivies contre
le propnetaire. lb.

TOLL GATES.

1. COLLKC'TIO.V OF ToLL.S.

51. L3S syndics ne peuvent percevoir de
peages qu'au moyen de barrieres placees sur
leurs chemins, avec afiiche d'un tableau des
peages, ou de barrieres preventives (check
toll gates), tel que voulu par laloi. (Syndics
des C/i. d Barriire v. Parent, C. S. P.), U O
L. R. 275, 1888. '' "'

II. Exemption from Toll.

52. Dans I'esp^ce il n'y a pas exemption
de payer lepeage aux barrieres. Syndics des
Cnemins d Barriires v. Drolet, 13 O L R
134, C. C. 1884.

TOLL GATE COMPANIES.

TOWING.
I. Rules op

53. A tug has the right to cast oflF her
tow, in stress of weather, when the latter is
overrunning her, and, in such case, will not
be liable for subsequent damage by collision
of the tow with another vessel, all the pre-
cautions required of a ship under sail not
fiaving been taken by the tow. The Rat-

S35;v.lc'^S"^"^^'-^"'-*'l*Q-^

II. Lien FOB

48. I>a possession legale debiensmeubles!custti'toHZ'!!!f?°^ °^ P'""?^ of generalmcuuiea
I
custom to the contrary, mantime lien will

TITLE.

I. Ranking op, see REGISTRATION,
^ II;J;i«HTs OP Possessor WITHOUT, «eePOSSESSIUN. "'
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attach to a ship for towage services. Lear-
month & The Vnba, 14 Q. L. R. 132, V. A
C. 1888.

TOWNS.

I. Powers of, Amended as to Aid to
Public Libraries, etc., Q. 54 Vic. Cap.
34.

TRADE MARKS.
I. Infringement op

55. Held, in Supreme Court, reversingjudg-
ment of Queen's Bench (III Digest 712) and
restoring the judgment of the Superior
Court, that there was such an imitation of
D et aVs trade mark as to mislead the public
and that they were therefore entitled to
damages and to an injunction to restrain D
et at, from using the device adopted by
them. Barsalou v. Darling, 9 S. C. Rep.
677, Su. Ct. 1887.

^

II. Must be Registered to Claim
Protection.

56. An action does not lie to restrain one
trader from copying and circulating the ad-
vertising circulars of another, unless the
latter have been protected by enregistra-
tion. Porter & Weir, 29 L. C. J. 220, S. C.
1885.

'

III. Right to, see COMMERCIAL
NAME.

57. Le nom ou la raison sociale d'un com-
mergant est sa propriete exclusive, et celui
qui prend ce nom, pourra en etre empeche
par injonction. Bun & Croysdill, 18 R. L.
243, S.C. 1889.

TRADERS.
I. Who are

58. Le forgeron qui fournit le fer qu'il
forge est un commer9ant, et I'inhabilete a
payer une dette pai ticuliere n'est pas, pour
un commer9ant, I'etat de faillite, qui n'ex-
iste, aux termes du No. 23, do Particle 17
du Code Civil, quo lorsqu'il a cease ses paie-
ments en general. Sirois & Beaitliev, I'.i Q.
L. R. 293, S.C. R. 1887.

TRANSFER.
I. As Collateral Security
II. Costs op
III. Date op

IV. Effect op
V. Effect of Acceptance of
VI. In Fraud op Creditors.
VII. Liability of Tuansfkree
VIII. Notice of
IX. Of Personal Obligations.
X. Privilege of Transferee.
XI. Right of
XII. Rights of Parties to
XIII. Rights of Transferor after

Payment to TR|Ansferee, see AGENCY
Implied, '

XIV. Warranty of

I. As Collateral Security.

59. L'on peut valilement transporter des
creances non echues, et le transport ne
futil fait que comme surete collaterale, les
creanciers du cedant ne peuvent demander
a c'tre colloque au marc la livre. De Belle-
feuille v. Ross et vir, & Stearns et al., t. s.,
M. L. R. 1 S. C. 212, et 8 L. N. 133, 1885.

60. One Dulac being indebted to the Ap-
pellant procured for him from one Fortier
an obligation as if Fortier was personally
the debtor of the Appellant. Dulac having
afterwards paid Appellant, the latter trans-
ferred him Fortier's obligation, and he
(Dulac) transferred it to the Respondent,
who brought suit aid recovered judgment
for the amount of the same against the
Appellant

—

Held, reversing the judgment,
that under the circumstances the Respond-
ent had no action against the Appellant
for the amount of the transfer, even if he
obtained it for value, his action, if any he
had, being against Fortier or Dulac. Sou dk
Lepage, 11 Q. L. R. 204, Q. B. 1885.

II. Costs op

61. Le cedant, sous la simple garantie de
ses faits et promesses, de tous les droits qu'il
peut avoir, en vertu d'un certain acte de
convention indique, n'est pas tenu de rem-
boursera I'acquereur le prix de la cession,
si ces droits ne peuvent etre exerces par ce
dernier. Demers v. Duhaime, 16 R. L. 31, Q
B. 1887, et 16 S. C. Rep. 366, Su. Ct. 1888.

III. Date of

62. Lorsqu'un jugement renvoie contre le
requerant une requete signifiee et produite
plusieurs mois auparavant, le principe et la
cause de la creanco du defendeur pour le
remboursement des frais dont il a obtenu
distraction contre le requerant, sont consi-
deres comme anterieurs au transport d'une
creance par le requerant, fait trois Jours
avant le jugement qui a dispose de la re-
quete. Perreault v. La Corporation de la
paroisse de la Malbaie, 14 K. L. 338, O. B
1885.

I '^ ".

63. Lorsqu'a la date de tel transport, le ce-
dant ne possedait aucun autre bien, a la
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connaissanco du cess onnairo, les droits des -Held, that the locomotives must be nr«tiers ne peuvent en etre affectes, si aucune sunied to be tlie nronertv of hV« no,^L^
consideration n'a ete fournio par le cession- -esneciall. I J3' 1" ,• i! °^?P^"y'consideration n'a ete fournio par le cession-
naire, loqiiel ne pent pretendie que le trans-
port qui liii a ete fait, I'a etc en consideration
d^une convention iint<!rieure par laquello le
dit cedant pivtait son noin au cessioiinaire
pour recouvr>M', au profit do colui-ci, lo paio-
ment d'une certaine amende. lb.

IX. Kkfkc'toi.'

C4. Un billet, donne k .J'effet d'acquittor
le prix de vente d'un immeuble et dont le
paiement est garanti par uno hypotheque
sur I'lmmeuble vondu, pent etre transports
sans signification. (Art. 1.373, C. -. . Jiank of
Quebec v. Bergeron, 14 li. L. 170, Q. B. 18S5.

65. Le transport ainsi fait d'un tel billet
coinprend aussi le transport de tons les ac
cessoires de la creance, et, dans I'especo,
I'hypothequoreservee surriinmouble vondu.
(Art. 1574, C. C). lb.

66. Et une action en declaration d'liypo-
tlieque peut, lorsque lo proprietaire du dit
billet en a discute les proruetteurs et en-
dosseurs sans parvenir a etre payede saore-
ance, etre intentee contra le detenteur de
I'lmmeuble hypotheque. lb

—especially as regards creditors who had
truHcd the company on the faith of their
possession of such property. Fairbanks et
at., Ai)pellar,ts, and The South Eastern
JjaUioai/ Cr).,and ^>'/^a«oraH, Kespondents,
M. L. 11. -2 Q. B. ;{;52, and 9 L. N. 406, 1886.

71. The Appellants, who claimed the loco-
motives under a sale from B not accom-
panied by delivery, were not entitled to the
property as against a bona fide creditor of
the company. lb.

72. Whore a person notoriously insolvent
transfers a i)olicy of life insurance to a
creditor as collateral security for a preexist-
ing debt, and the amount of the insurance is
received by such creditor after the death of
the assignor, any other creditor may bring
an action in his own name against such
assignee to set aside the assignment, and to
compel him to i>ay the money into Court for
(iistnbution among the creditors gonorallv
Prentice v. Steele, M. L. R. 4 S. C. 319, 1888.

VII. Liability op Tbanspebee.

73. Appelant sold real estate, notariallv
miiiuui.i>j iij^puiueque. lu. i >. ^ppomui. soiu real estate, notarially
67. Une dette active peut etre donneo en '^'^'^fng P^ice payable to Respondent, (ac-
mtissement ; et les stipulations que le

*'.''r'""8l but no value was alleged for as-
~ tirer la dette trans

^'g"'nent. One J J became a party to the
«„«ed as surety for the purchasers, in favor
oi Respondent. Appellant bound himself
to pay Respondent the amount so tians-
terred, should purchasers fail to do so. The
latter became insolvent before complete
payment and Respondent sued Appellant
for balance due. She had previously grant-
ed a year s delay to the suretv J J, but took

^''hm ."J? '^^'""f *
'""^- Appellant pleaded

:

1. that Respondent showed no interest and
had given no consideration for the transfer;
-. that no demand appear to have beenmade upon the parties primarily liable; 3A ovation, the debt having becoriie that of

u- ,j^.u ^ ^.'^'^^''°"'*^ delay granted him.—
mid, that Appellant could not controvert
his own deed of conveyance to Respondent
of the money she was delegated to receive,
and It must be presumed that he had re-
ceived consideration for such conveyance.
Shaw k Lloyd, 13 Q. L. R. 125, Q. B. 1887.

74. Owing to the insolvency of the prin-

nantissement ; et
cessionnaire pourra rA:__ wcv..o
porteecomme garantie collaterale, ot celled
est cedee et abandonnee avec tons les droits,
actions, privileges ethypotheques du cedant
qui promet la fournir et faire valoir, operent
une delegation complete de la dette en
faveur du cessionnaire. Leonard & St. Ar-
mand, 13 Q. L. R. 317, S. C. R. 1887.

V. Epfect of Acceptance of

68. L'acceptation faite par le debiteur
d'un transport d'une creance par lui due,
ne I'oblige pas a payer au cessionnaire plus
qu'il ne devait au cedant, et l'acceptation
n'equivaut qu'a une signification du trans-
port. Dorion k Ouimet, 13 R. L. 381. S. C
1884. ' '

VI. In Fraud of Creditors.

69. Un creancier peut, par voie de saisie-
arret, saisir une creance pour laquelle son],, .

' ,—„ "'
. — t"""' "i4>*ciio buii "1. v-'wiug tu me insolvency of the nrin.debiteur est CO loque quand mOme ce der- Cpal debtor., no de;nand upon them wasnier se serait fait il P.cm pmo>if f..o»,=,„^„t„.. noocoon.,,, „„. u i

"ij"" hiblu wasnier se serait fait illegalemeiit transporter
cette creance, laquelle appartiendrait reel-
lement a un tiers : le recours de ce tieis
est contre le debiteur. Sen^cal v. La Ban-
que d'Echange, 14 R. L. 316, ,S. C. 1880.

70. B, who was the principal proprietor of
a railway company, whs in the habit of min-
gling the moneys of the company with his
own. He bought locomotives essential to
the business ol' the railway company, and
for several years ailovvnd die company to
have possession of the locomotives openly
and publicly as though their own property.

necessary nor could have been effective,
beyond the filing of a claim in insolvency
which Respondent must have done in order

lanr^ir
"^ '''^'^*~°'' *^ ^^^^So 1 by Appel-

75. No novation was operated by the
granting of delay to the surety J .J, who was
bound, not to the Appellant, but to the
Respondent. lb.

76, r.o cessionn.iiro, qui s'obligo do payer
toutcs les dettes de son cedant, est tenu de
celles qui, quoiqu'indeterminees, out une
cause

i
et, specialeraent, des services rendus
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au c6dant c* dos argents depenscs pour lui
constituent une creance qui donnentlo droit
d'on poursuivre lo re<;ouvre!uent contro le
cessionnairo, et tol cessionnaire n'est plus
fonde a invoquer lo del'aut de consideratir)!!
s'il a reoonnu devoir et promis payer telle
creanco, et h'il on a d^i4ao()uittt' une partie.
McGreevy v. lius.icH, 14 1{. L. 348, (>. E.
1885.

77. (Affirming the judgment of the Court
of Queen's Bench, Montreal, M. L. R., 1 q.
B. 112.) The Appellant, S, having repudiateil
his agreement with one If, under which he
assigned to II certain rights in considera-
tion of receiving from II 35 railway deben-
tures, and having otherwise disposed of the
rights so ceded, was bound to return the
debentures to II : and an action brought by
fl's assignee, claiming the return of the
specitic debenture, or, in default, that S be
condemned to pay their value, was main-
tained, the value of the debentures being
estimated l>y the Q. B. antl P. C, at 25 cent's
to the dollar. Sen6cal v. Ration, 10 L. N.
50, P. C. 1886.

VIII. Notre oi-, wc HILL8, Etc;.

78. L'acquereur d'un immouble loue, ct
en meme temps cessionnairo den droits du
locateur resultant du bail, n'a pus d'action
contre le locataire, s'il no lui a fait siunifier
sonacte d'acon' 'tion. D'Auqlars & Lochead,
33 L. C. J. 34, S. C. R. 1873."

79. Le transport d'une hypotheque ou
d'un privilege de bailieur de fonds, pour sai

sir le cessionnaire, doit etre signifie au debi-
teur et etre enregistre et copie du transport
laissee a celui-ci. lianque de Quebec ic Ber-
geron, 11 Q. L. R. 88, S. C. R. 1885.

80. La connaissance, par une corporation,
de I'existence d'un transjjort et de sa signi-

fication, moins dun an avant de le contes-
ter, iui donne lo droit de faire telle contes-
tation, encore que quelques-uns de ses offi-

ciers paraissent avoir eu, anterieurement,
connaissance du transport et non de sa
signification. PerreauU it La Corporation
de la paroisse di' la Malbaie, 14 R. L. 338,

Q. B. 1885.

81. In an action based upon a transfer, a
demurrer will not be sustained in con-
sequence of want of allegation of the signifi-

cation of such transfer, as the action itself

constitutes sufficient signification. Brunei
& La Corporation of Hoclielaga, 29 L. C, J.

281, S.C. 1885.

82. A non-negotiable note endorsed by
payee in full, and transferred to a third
party, may be collected by the latter in his

own name from the maker, if signification

of the transfer is duly made upon him. And
such signification of transfer need not he in

authentic form, but may be sous seiny pri-
ve. McCorkill v. Barrabe, M. L. R. 1 S. C.
319, and 8 L. N. 245, S. C. R. 1885.

83. In an action instituted by the transferee

' of a debt without signification of the transfer,

the service of the action is not equivalent to

significationof the transfer where such trans-

fer is not alleged in the declaration. Mc-
Lufhlan v. Baxter, M. L. R. 2 S. C. 434, and
10 L. N.86, 1886.

S4. 'I'he assignment of a hypothecary
claim mut bo served upon the original

' debtor before the assignee can bring an
hypothecary action against a third party

who hasacipiired thehypothecate<l inunova-

bio even though such third party has under-

taken by his deed of purchase to pay the
; debt. (Jrenicr v. Gauvreau et vir, 14 il L.

; R, 357, S.(;. 1888.

1 S5. Sei vice of action is not ecjuivalent to

j

signification of the tiansl'er on which the

action is based, and which is alleged in the

declaration ; and a transferee has no right

of action ngainst the debtor before significa-

tion of a transsfer not accepted by him.

Prow.-<e & Kic/wl.wn, M. L. R. 3 S. C. 189,

and :. L. R. 5 Q. B. 151, 33 L. C.J. 741, and
17 u. L. 284, 188'J.

IX. Ol' A PeHSONAI. OlU.IGATION.

86. L'obligation de loger, nourrir, vetir et

entretenir au jour le jour, daDs la propre
maison du debiteur, le crefincier d'une cer-

taine rente, constitue une cieance person-

nelle et jar la ni&ine incessible et insai-

sissable. Et cetto obligation no pent etre

changee par le creancier au prejudice du
debiteur, ni renduo plus onereuse en etant

faite payable en argent ou a une personne
auire qu'au creancier luimeme. Les Saurs
du Priciettx Sang i Dorian, 31 L. C. J.153,

S. C. R. 1887.

X. Privilege of Transferee.

87. Des creances non echues, notamment
des loyers, sont susceptibles d'etre donnees
en nanti?sement. Et la cession d'une crean-

ce non encore echue confere un privilege

que le cessionnairo pourra invoquer, lors de
I echeance, a I'oncontre de tout creancier

arrotant subsequent. DeBellef'euille & Ross,
29 L. C. J. 145, S. C. 1885.

88. Le Code Civil B. C. par les arts. 1472,

1570, 1571 et 1578 a modifie sur ce point
I'ancien droit fran9ais tel qu'exprime par
Pothier dans son Traite deprocedure Civile,

Xos 514 et 515, ct en consequence il n'y a
pas lieu a concurence entro tel cessionnaire

et un creancier arretant. lb.

XI. Right of

89. Une reclamation ayant une existence
certaine, quoique le montant n'en soit pas
determine et que le creancier ait refuse d'en
fournir le detail au debiteur, pent etre cedle
a un cessionnaire qui connait ces circons-

tances, et elle est une consideration valable

du prix eleve que le cessionnaire s'oblige

de payer au cedant. liussel k McGreevy,
II Q. L. R. 174, S. C. 1885,

< ii
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Xn. IttoHTH OF Parties TO

90. I,e gagiste qui a tranaporte son droit
(le gape A un tiert", moyonnant ime garantio
liypotWcairo de la paitfle celuici, ne peut
dana une action, concluro A une condainna-
tion hypoth^cairo et personnelle contre son
lepsionnaiie. Et tel cessionnairo n'ost pa»
menie tenu hypothecairemont visHvis du
gagisteo^dant, lorsqiie ccluiei a fait un
transport do droit de gage sur la totalite de
certains outila, olc, dont il n'etait gagiste

836

quo pour inoitie, lorsqu'une condition du
transport n'a pas ete observee, et que lo
gagiste n'a jamais ete, non plus (jue sonces-
sionnaire, en possession des outils sur les-
quels il y avait ,m .Iroit de gago. Jiondeau
V. Ross, 14 R. L. 439, q. B. I.SS6.

91. Where an action brought by a trans-
leree was dismissed on tho ground that the
consideration of the transfer was champor-
tous, tho transferor regained his rights and
might institute the action in his own name

92. On the 28th June, 1877, the Appellants
entered into an agreement before Hunter, N
t, by which, without any reserve, they
acknowledged to owe and promised to i)ay
certain sums of money (amongst others) to
one Mrs. L, transferee of one of the vendors
ot the property upon which the Appellnut
company's hotel is now built, and who had
sold with warranty. Subsequently Mrs. L,
on the 15th June, 1880, by notarial deed
transferred to the Respondent the balance
payable to her, and the transfer was duly
signihed to the company. In 1883 the
Kespondent sued the Appellants for f2,-
231.37, tho balance then due her, and the
interest under said deeds. To this action
the Appellants pleaded, inter alia, that
interest was due from Jst July, 1881, only
the parties having agreed to waive the right
to exact interest until the net revenue of the
bote should be sufficient to pay the annual
liability for interest, insurance, &c., which
was the case only from the 1st July 1881
and that they were entitled to oppose in
compensation a larger sum paid to thg Cor-
poration of Montreal for assessment im-
posed under 42 and 43 Vic, cap. 53 (P Q i

which statute was passed after the purchase!
To this the Respondent replied that the Ap-
pellants had accepted Mrs. L as a new cre-
ditor delegated to receive payment, and had
waived all pretension or grounds which they
inight set up against their vendors, and that
all assessments imposed or attempted to be
imposed prior to 42 and 43 Vic, cap 53
were null and void and had been so declared!
The Superior Court held that the compen-
^^}^S°

P'^'i^e'^ had taken place and dismiss-
ed the Respondent's action. On appeal, this
Uidgment^wrw Tjvorsed by the Court of
Queen's Bench for the following amongst
other reasons : That neither the Respondent
nor her auteur, Mrs. L, were yaraiits of the

company, and that the Respondent was en-
titled to be paid, not with standing any claim
the said company might have against their
venlors, undor the warranty stipulated in
their deed of sale. ( )n appeal to the Supreme
Court of Canada,_//e/rf, that the above rea-
son, given by the ('ourt of Queen's Bench
was sufficient to dismiss the Appellants' plea
of compensation—^cM, also, on cross ap-
peal, affirming the judgment of the Court
below, that interest should only bo charged
from 1st July, 1881. Appeal dismissed with
costB, and cross appeal dismissed with costs.W indsor Hotel Co. v. Cross, 9 L. N. 24 and
I2S.C. Rep. 624, Su.Ct. 1886.

93. L'acquereur d'immeuble qui s'obligo,
par son acte d'acquisition, de payer a un
vendeur precedent, une balance du prix
d'une vente anterieure, s'oblige, par lA
meme, a payer au cessionnaire de ce ven-
deur, quoique le transport de la creance ait
eu lieu avant cette delegation. Scott v. Mc-
Caffrey, 16 R. L. 200, S. C. R. 1888.

94. Et dans une action intentee par ce
ceosionnaire contre le del^gue, demandant
que hmmjuble soit declarfi hypotheque
pour le n-.ontant de sa crennce, et a ce que
le defendour soit condamne a lui payer
cette creance, il n'est pas necessaire de
prouver la possession du sous acquereur
defendeur dans la cause, vu que cette ac!
tiOM nest pas une action en declaration

r-
yP,'!!'^^^"^' ^""8 1«8 disposition de I'ar-

ticle 2061 C. C. lb,

95. Le droit de r6folution de la vente est
une hn de non-recevoir de Taction peti-
toire, intentee par I'ayant cause de I'ache-
teur avec titre enregistre contre le vendeur
rentre en possession ou son ayant-cause,
sans retrocession enregistree (art. 1536 C
C). Thibaultk Gagnon, 33 L. C. J l.Sq"
Q. B. 1889.

^'

XIV. Warranty op

96. La garantie d'eviction ne s'etend pas
a la ces'^ion d'un droit incertain cede a part
de la chose prmcipale, quoique dans le meme
acte, surtout lorsquil est stipule eans ga-
rantie, excepts des faits et promesses du
vendeur. Demers & Duhaime, 14 0. L R
6 Q. B. 1887. and 16 S. C. Rep. 366, Su. Ct.

97. L'obligation de garantir, fournir et
taire valoir, contractee par le cedant d'une
creance, ne peut obligor ce dernier en ga-
rantie qu'en autant que c'est par son fait
que le cessionnaire court le risque de per-

L!"aj.32,Tc.f888""'
** ^«'<'»/«'"'' 33

TEAVELLER
I. In the Sense of Art. 1481 C. C asTO Sellinq Liquor, see LIQUOR.
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TRAVEESIER8.

I. La cit6 de MoNTR^Ar- pkut imposkr
UNK TAXE HUR LKK, voir MUNICIPAL
CORPORATIONS, Powers of

TKK^VTINCJ.

I. At Elections, see ELECTION LAW.

TREES.

I. Liability to Arrest for Cutting,
see DAMAGES.

THIAL—See CRIMINAL LAW.

I. By Jurv in Civil Cases, gee JURY
TRIAL.

II. Of Election Petitions, Q. 52 Vic.
Cap. H.

TROTTOIRS — Voir MUNICIPAL
CORPORATIONS.

TRUSTS.

I. Position op Property Held in
II. Rights op Creditors of Trustee.

I. Position of Property Held in

98. The Appellant, as curator to the sub-
stitution created by the will of the late Hon.
John Molson, by his opposition claimed that
the shares seized are the property of tlio

substitution. The Respondent contested the
opposition, pleading cAose^w^'^e, and that the
stock never belonged to the substitution.
At the trial it was proved that the shares had
been purchased when A Molson was solvent
with moneys belonging to the substitution,
and had been entered in the books of the
bank as shares belonging to " A Molson,
Esq., in trust "; that he subsequently dealt
with them as his own property and pledged
them, but that at the time of the seizure,
the shares had been re-transferred to the
account of" A Molson, in trust for E A M «<
al." It was also admitted that the interest on
these shares had been previously seized and
that, upon an opposition filed by A Molson
as institute under the will, and upon peti tions
to ir.tfirv.onc filed by E AM and E A M ct al,
claiming that the interest being interest on
shares forming part of 140 shares belonging
to the estate of the late Hon. J. Molson, and
was not arrestable for A. Molson's debts,

the Privy ^louncil dismissed the opposition
and rejected tho potitions to intcrvono, but
stated that anything deoidod with regard
to tho validity of tho hiihstitiitionn would
not be binding upon the petitioners as res
judicata. [Carter v. Molson, IM Ajip. Cas.
674). On appeal to the Siipioino Court it

\VHs,~IIelJ, (reversing tlio judgment of the
Courts below), that the plea of res /H(/tca<a
was not available

; that the words " in trust "

import an interest in somebody else, and
that the evidence clearly establishes that
the present Appellant as curator to the
substitution is the owner of tho corpus of
the shares in question. {Sweeni/ v. Hank of
Montreal, 12App. Cas., tilT), followed. Muir
V. Carter, 12 L. N. 75, Su. Ct. 1888.

II. Rights of Creditors of Trustee.

99. Tho Respondent having obtained a
judgment against A M, served a writ of
saiaie-arrSl upon the Molsons Bank. The
Bank through its Manager declared they
held 1 15 shares of the capital stock of the
Molsons Bank and tho dividends accrued
thereon since 1879 standing in the name
of A M in trust for E A M e< al. E A M
intervened and claimed that tho seizure
should be set aside. The Respondent con-
tested the intervention, contending that
the shares had been punhased with the
moneys of A M, and so pliiced in trust to
prevent his creditors having any remedy
against these sliares, and moreover pleaded
res Judicata, the Privy Council having
already decided that the dividends of a
certain iiumber of the shares seized and
standing in the same account in trust were
not the pro[)erty of E A M et al. The evi-
dence at tho trial established that E A M
was the wife duly separated as to property
of A M, that she had means of her own
and that the shares in question had
been originally purchased by A M as her
duly authorized agent. There was no evi-
dence to prove that the shares had been
purchased with A M's moneys. The decision
of the Privy Council was that E A Mhad no
right to claim theintere-tof 33 shares under
the will of the late Hon. W. Molson, nor to
rank as a creditor on her husband's estate
on the ground of insolvency Held, revers-
ing the judgment of the Court of Queen's
Bench, that the shares seized being held by
the Bank in trust for E A.M. ct al., the onus
of proof was on the Respondent to show that
the shares had been purchased with A M's
moneys when insolvent. Sweeny v. Bank of
Montreal, 12 App. Cas, 617, followed. Holmes
V. Carter, 12 L. N. 339, P. C. 1889.

100. As the Appellant in the case which
was decided by the Privy Council had only
claimed the dividends of other shares as
forming part of an estate in which she was
interested as substitute, and that she now
claims the corpus and dividends of these
115 shares as her own property, the plea of
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ret Judicata wdh not available to the Heo-
pondent. Art. IL'H . C. C. lb.

f 1

1

TRUHTEES.

I. Foil Crkditorh must Provk their
Title to Sue.

II. LlAIlIMTY OF
in. Powers of

I. For Creditors must Prove their
Title to Sue.

101. A trustee for creditors muat set iii)

and prove his title. The Ihct that the De
fondant has intervened in and accepted
signification of a deed in which tlio Plaintiff
18 descrihed as fuch tiustee iB not Bnfticient
proof of lawful authoritv to sue. Holland v
Mitchell, 1,0 H. L. 214, H. C. 1887.

II. LlAUIMTY OK

102. Le lidei-fomniissaire, a qui on rcmet
la possession d'un immeublo atfecte a une
cr6anco appartonant a un creancier qu'il
represente, n'est pas tenu de payer lo prix
des travaux faits sur I'imniouhle, lorsqu'il
6tait encore en la possession du debiteur,
mais depuis I'acte de fidei-commis. Farwell
V. Walbridge, 17 I{. L. 637, Q. B. 1889, et
Farwell & Ontario Car and Foundni Co.. 17
R. L. 630, Q. B. 1889. '

'

III. Powers ok

103. A lease for nine years, with a stii)U-
lation that the lessee should have a renewal
on certain conditions for nine years longer
is in effect a lease for eighteen years, and an
alienation, which is wZ/ra w/resoftrusteesand
administrators of a public property, unless
specially authorized by their act of incorpora-
tion. Le President et Syndics de la Com
mune de Laprairie v.Bissonnette, in Review,
M. L. R. 4 S. C. 414, 1888.

'

104. And administrators who have enter-
ed into such a contract are entitled to sue
for the vesiliation thereof, as regards the
second term

; and a clause in the lease
which provided that three months' notice of
termination of the lease should be given to
the lessee, could not avail to the latter after
the first term had expired. lb.

105. And where the renewal for the second
term was conditional on the proper dis-
charge by the lessee of certain duties and
obligations during the tif stniue years, it was
competent to the lessoi . at the expiration

i

of the first term, to aoke ihe lessee's!
neglect of such duties as a ground of ter-
minating the contract, without 1 iving mado !

lormai complaint previously. /

106. And a resolutiois adopt, i by the
trustees, that legal procee ngs be instituted,

If advised by counsel, is HulHcient authority
lor the institution of a suit. lb.

TUl^NIMKE KOAD TRUSTEES.

I, I'OHITIONH.VNU PoWKKHOK

107. Par leiir chaite les conimissaires dea
chomi ^s A barrieres do Montreal, nonimfis
par le gouverneur <lo la province, " aiiront
et pouiront avoir succession i)erp6tuollo ot
pourront ester en jugemont dans tons les
eours de justice et autrea lieux." II est
jiourvu par une autre section de la charte
que " de temps iV aulre ils pourront nonimer
ot employer un inspecteur, et tels ofliciera
etpersonnes sous leurs ordres qu'il jugeront
n^cessaiies jjour Us fins de cetto ordonnan-
ce, et ils pouiront destituer tels inspecteurs
ot autres officiors et j)er,so.ines ou aucune
d'ciles, et en nommer d'autrosa lour place."
—Jugi, quo les eoiiinnssnires n'otaient pas
autorises par l«!ur charte il dostituor un
secretaire-tresorier employer A I'anneo, sans
cause ou avis proaiablo. lUelle v. Conimis-
saires des Chcmins it Barriiri's de Montreal,
|M. L. R. 5,S. C". 1. 1889.

I

108. La commission en question no consti-
tue pas uiio branche du service civil, ou un
departement du gouvornement de la pro-
vince, et les commissaires no peuvont pas
rfclamer les prerogatives de la couronne
pour dostituer leurs employi'^s A bon plaisir.

109. 1.0 secretaire-trpsofier do la commis-
sion, eini)loy6 a Tannee, par une resolution
fixant son salaire, et congedie sans cause
avant I'o.xpiration (Ui son termo, avait le
droit do reclamer In balance de son salaire
poor I'annee, aprcs avoir dument protesto
les commissaires et offert sos services. lb.

i lO.Malgre le changement du perjonnel de
la comtDission depuis rengagement pris avec
leur secretaire-tresorier, les nouveaux com-
misfairos ne pouvaient pas se 80u.itraire a
I'obligation contractee par iturs predeces-
seurs. lb.

111. Dans I'espece actuelle, les appel-
lants etant autorises par la loi a construiro
un ponceau sur le chemin qui est sous leur
controle et qui longe la terre de I'intime, il

n'y a p.is lieu a une action pour fair© demo-
hr ce ponceau ; et il n'y a aucun dommage
de prouve. Les Syndics des Chemins ct Bar-
riires de la live Sudv. Bio in, 13 Q. L. 11.

42, Q. B. 1887.

TUTOESHIP.

I. Account of
II. Exemption from
III. Liability of Tutor.
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narSTEES.

IV. Oath ok Okpick.
V. Of Widow.
Vj. POWKHH OK TUTORH.
VII. (JUAMKUAl'ION OK TdTOR.
VIII. Ratikk^ation UY Mi.vor.
IX. Removal ok T(itok.

X. Rkuit ok Tutok to Oim'ohh; a
Marriaou C()NTRA<rri;i) Without hih
CoNHENT, see .MINORITY.
XI. Sale by Tutor.

I. Account ok

112. A salo by a minor, omanci|>ato(l by
man ago, to hpr fallier and ox-tutor (witliout
any account boing rondorod, but aftur tlio
making of an inventory of tba ooujuiunity
existing between horfatluM' and niolhor), ol'
her sharo in lier motlior's Huncension, said
sale containing a valuation of what was com-
ing to her from lier tutor—sliould bo consi-
dered as eijuivalent to an accomit accepted
and disclmrgo granted, and therefore, inider
C. C. 22.')8 whicli la applicable to such oases,

!

the action of the pupil to annul tiio sale is

prescribed by ton years from majority. Gr^.
(/(lire e.t at. .t Qriijoire et oir, M. I.. It. 2. (J

B. 228 and 'J L. N. 305, 1886.

on posflossion den liiens do Ha pupillo, et
ne poavait s'en sorvir pour payor los fraig
qu'il avait fail onoourir, h^ ror>dait respon-
sable porsonnellomont. Trembluy v. danlon-
guay, 12 L N. 370, C. (J. 1880.

IV. Oath ok Okkkk.

115. A person who has boon appointed
tutor can neither implnad nor l)e impleaded
in that ca|)aoily until ho hiis taken the
oath of olhco. Campbell \. Jielt, II L N
,m,C.C. 1880.

'

V. Ok Wn)o\v to her Chu-drkn.

1 10 The tutorship of a widow to her minor
children ooasos, on her second marriage.
Coiirlean & Oaulhler, 10 L, N. yn, H U.

VI. PowKR OK Tutor.

II. KXE.MPTION KROM

113. h'age pent etre unoraison pour refu-
ser la tutello d'un miuour, luais ii'ost pas
une cause d'oxclusioii, ot riucapacite d'un
homme, pour etre uno causo d'excltision de
tutelle. doit etre telle qu'olle le rend inapto
a concUiire ses affaires et celles d'autrui.
Lebeufv. Dao.ist, M. L. R. 1 S. C. 227, ot8 L.
N. 134, 1885.

III. LiA liiLiTY OK Tutor.

114. Le defendour en qualite de tuteur ad
hoc, avait poursuivi lo demandour poii' s6
duction ot frais do gesine. 1/action fut ren-
contreo par defense en droit, le defen lour
pr6tendant quo C no pouvait poursuivre
comme tutour ad hoc, et aussi parce que
I'enregistrement de I'acte do tutolle n'etait
pas alleg-:.^ (i se ilesista de son .action.
Action par T en dommages pour le montant
des frais par lui encourus, sur lo principe
que le defendour n'avaitaucune qualite pour
poursuivre, qu'i^n fait lacte de tutello n'avait
jamais ete enrp.L'istre, et quo Castonguay etait
rcsponsable de- frais personnellement. Le
demandeur piouva que Tacte de tutelle
n'avait jamais ete enregistre, et cita les
autorites Huivantes : C. C. 1053; 2 R. L. 95
Loranger, J. ;

I Q. L. K. 379, en Revision.
Quant k la nuUite de la tutelle ad hoc, 4 L.
C. J. 298. La Cour a juge que le demandeur
devait avoir jugement : parcequ'avant de
pau.^.uivri^, !o ti-.t.-ur devait faire ciu-ogis-
irer I'acte de tutelle, et sans admettre que
dans I'espece, la tutelle ad hoc fit radicale-
ment nulle, le fait qu'en qualite de tuteur
ad hoc, Castonguay ne pouvait so mettre

117. A tutor (;annot bo lessoo of the pro-
porty of tli(! pupil. D'Oraonnens ^ Chris-
tin,m L.C.J. 9, Q. B. 188.5.

118. Le demandour on cetto cause a et6
nomme tutour ad hoc a (! D, enfant natu-
rollo et minouro, sur avis d'un conseil de
famille, lequel avis fut dumont li" uologufe
par lo protonotaire do la Cour S |,-neure.
Bn cetto (jiialite, le demandeur a pris une
actio 1 en declaration de patornite contro lo
defendeur; co dernier a plaide par une
exception a la forme, alleguaiit comme point
principal i|uo le demandem no pouvait in-
tenter la presente action, attondu qu'il n'6-

j

tait (jue tuteur arf/»or ot qu'iin tuteur seul

j

avait qualite pour intonter une action do la

I

nature de colle-ci. Le demandour 6g-qualit6
arepondu a cotte exception: Que la dito
exception a la forme etait mal fondle; (|ue
le demandeur avait 6t6 nomme tutour arf/toc
pour les Kns do la iiresonto action ot pour-
suite sMilement: 4 i,^ d'ailleurs il y avait

j

chose jugee, I'avis du conseil do famillo
ayant ett' homologue par lo protonotaire. II

;

fut juge conformeiuent aux pretentions du
!

demandeur es-qu^Jite. Auger & Bionne, 13
;
R.L. 332, S.C. 1885.

'

[

119. Uno action e.i dommages-interets,

j

pour seduction d'une fille niineure, et en
!
decl.aration de patornite do I'enfant ne du

j

coaimerce charnel de cette fille avec lo de-
j

fendeur, ot en reclamation d'une pension
!
alimentaire, ne pent etre portfee par un

\
tuteur ad hoc, sans I'assistance dos pere et

' mero, on, a leur defaut, du tuteur ordinaire
delalille. ValUe v. Lerotix, 14 R. L. 553.

|S. C. 1886.
'

I

120. Le tuteur pent exercer une discre-
tion moderee dans I'emploi des deniers pu-
piiairos, et achetor a credit un imiueuble,
surtout s'il est etabli qiie telle acquisition
ne constitue pas un aete d-j mauvaiso admi-
nistration. La Socieu de Construction Jac-
quesCarlier v. DSsaulels et at., M. L. R 2
S. C. 77, et 14 R. L. 31.5, S. C. R. 1886.

121. Minor children, a;;2)ci(Ss to the sub-
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stitution created by the marriage contract
of their parents, may, by their tutor ad hoc,
legally intervene in a suit brought to remove
the trustee appointed to administer the pro-
perty of'sucli substitution. Larue v. Rattray.
12 Q. L. E. 258, Q. B. 1886.

122. Such tutor ad hoc has sufficient qua-
lity to represent the said minors, and is a
boti et valable contradicteur of all parties to
such suit, as representing the said minors. 76,

123. A tutor ad hoc may legally be ap-
pointed to such minors, for such purpose,
although no tutor have ^^een previously ap-
pointed to them. lb.

124. The case proviued for by article 269
of the Civil Code, is not the only one in
which a tutor orf/icc may be appointed to
minors. lb.

125. La cession de biens mentionn^e a
I'article 763 et suivants du C. P. C et au
statut de Quebec, 48 Vict., ch. 22, ne s'ap-
plique pas a la liquidation des biens d'une
succession appartenant a des mineurs

;
par

suite, une cession de biens ainsi faite par
une tuirice es qualite pour ses enfants
mineurs insolvabies, a la demande d'uo
creancier, est illegale et doit etre mise de
cote. Tourville v. Dufresne, & Palardxi
intvt., M. L. R. 3 S. C. 288, 1887.

126. A tutor cannot accept a succession
which falls to his pupil, without an authori-
zation granted on the advice of a family
council. Johns v. Patton, M. L. E. 3 S C
113, an 1 31 L. C. J. 96, S. C. R. 1887.

127. L'appelant, qui etait endette en une
certaine somme portant interet, a I'intime
en sa qualite de tuteur a ses enfints mi-
neurs, vendit une terre au dit intime per-
sonnellement, une partie du prix devant
rester entre le^ mains de I'acquereur et
6tant fait " payable a I'age de majorite res-
pective des dits enfants, par part egale en-
tre eux, le dit acquereur donnant par les
presentes, quittance au dit vendeur de tous
les intergts a lui payables en sa qualite de
tuteur a ses dits enfants sur la somme sus-
dite et jusqu'a leur age de majorite respec-
tive." — Jug£, que le tuteur ne pouvait,
comme il a essaye de le faire, changer a son
profit le placement du capital appartenant
a ses pupilles, non plus qu'appliquer a son
proKt personnel et d'avance les interfits,
soit echus, soit a echeoir sur le dit capital!
et qu'en consequence la delegation de paie-
ment stipulee par le dit tuteur etait nulle,
comme etaient nuls aussi les pretendus paie-
ments qu'ils reconnaissait avoir re^us de
l'appelant pour interets. Nadeau & L'AbbS
14 Q. L. R. 232, Q. B. 1888.

'

128. Un tuteur qui, en vertu d'une auto-
risation en justice, vend unimmeuble appar-
tenant a son pupile, et charge I'acquereur
de payer le capital du prix au minour
advenant son age de majorite, et I'interet d
lui comme tuteur, tous les six ans, ne peut,
par une transaction subsequente, donner

quittance & I'acheteur du capital et des
interets de ce prix, et se charger lui-mfime
d'en faire le paiementau mineur, et, nonobs-
tant telle quittance, il pourra, ainsi que les
enfants mineurs & leur age de majorite,
reclamer de I'acheteur le capital et lea
interets de ce prix. Nadeau & Cliche, 16

I

R. L. 379, Q. B. 1888.
I

VII. Qualification OF Tutor.

129. Un aubain ne peut etre nomme tuteur
ou curateur, et, dans I'inoergt de i'interdit,
il ne pourra se faire nommer a cette charge
on se faisant pendant I'instance naturaliser
sujec anglais, si son intention n'est que de

j

demeurer temporairenoent dans le pays.
Driscoll & O'Hourke, M. L. E. 1 S. C. 311,
1885. '

VIII. Ratification by Minor.

130. Une obligation consentie par un
tuteur, pour des deniers empruntes pour ses
affaires personnelles, a la connaissance du
preteur est nulle, quand memo elle aurait
ete ratifiee par le mineur, apres sa majorite
mais avant qu'un compte de tutelle lui ait
ete fourni. Davis & Kerr, 17 E. L. 622, S. C.
1886, and 620, Q.B. 1889.

IX. Removal op Tutor.

131. L^ deconfiture et I'insolvabilite ne
sont pas des motifs de destitution de tutelle.
II faut des raisons tres-graves pour autoriser
un tribunal a destituer un pere de la tu-
telle de ses enfants. Charbonneau v. Char-
bonneau, M. L. R. 2 S. C. 121, et 14 R. L.
319,S. C. 1886.

132. Bien que Taction en destitution de
tuielle n'enleve pas au tuteur I'administra-
tion des biens du mineur, il est de principe
de ne pas lui laisser la disposition des capi-
taux tant que cette action est pendante.
Lebceufv. La Cie du Grand-Tronc, et D6-
patie, M. L. E. 3 S.C. 272, 1887.

XI. Sale by Tutor.

133. The sale by a tutor of the immov-
ables of the minor without the observance
of the formalities prescribed by law is null

;

and even where the tutor is authorized to
sell such immovables by the will of his de^
ceased wife, from whose succession the pro-
perty devolved to the minors, he is bound,
after his appointment as tutor, to observe
the formalities prescribed by law. Picheite
V. O'Hagan, in Review, M. L. R. 2 S. C. 384,
and 10 L. N. 35, 1885.

134. The nullity can be invoked by the
tutor himself, in answer to an action en
garantie, alleging that the tutor has sold
property as belonging to minors to which
they had no legal right. 76.
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ULTRA VIRES, See LEGISLA-
TIVE AUTHORITY.

UNION.

I. Op Causes in Appeal, see ACTION.

UNPAID VENDOR.

I. Delays fob Revendication by.
Extended, Q. 54 Vic, Cap. 39.

USUFRUCT, See SUBSTITUTION.

I. Alienation op
II. Application for Security.
III. Nature op
IV. Powers of Co-Usufructuary.
V. Rights op Usufructuary.
VI. Security by Usufructuary.
VII. Seizure op
VIII. What is

1. Alienation op

1. L'usufruitier peut aliener, par anticipa-
tion, un usufruit a lui donne par aote enf"e-
vit's, pour Jul servir d'aliments, et pour etre
employe et affecte a sa nourriture et entre-
tien, et a la nourriture, I'entretien et I'edu-
cation de ses enfants, et est declare insai-
sissabie, et il peut en recevoir les revenua
par anticipation. Persillier v. Brunei, 19 K.
L. 523, Q. B. 1890.

II. Application for Security.

2. Lorsque le demandeur dans son dclion
demande, enir'autres choses, a ce que le
defendeur soit condamne a donner un cau
tionnement qu'il Jouira de son usufruit en
bon pere de famille, et que le defendeur de-
clare dans ses plaidoieries qu'il est pret a se
soumettre A cette demande, ce cautionnc-
ment neanuioins ne pourra etre exige par
le demandeur pendanu Taction, au inoyen
d'une motion, mais devra etre adjuge par le
jugement final. Lajeunesse v. JJavid, M. L.
B, 2 S. C. 178, et 9 L. N. 203, 1886.

III. Nature of

3. A usufruct is an incoiporoal right. Che-
ney & Brunei, M. L. 1?. 2 Q. B. 298, 1880.

I\ . Powers op Go-Usupructuary.

4. Un usufruit donne a conjoints ne pout
etre divise, de maniere a i'aire ott'rir aux en

chores publiques la part du mari, et & la
faire atlribuer, par adjudication, a un etran-
ger, qui Jouirait ensuite conjointement avec
la femme ; et une telle divisioc repugne d,

I'ordi-e publique, et est impossible d'ex6cu-
tion. Bedard v. Anctil, 13 Q. L. R. 67. 0. B
1886. ) >* "•

V. Riohts op Usufructu.vry.

5. L'usufruitier ne peut prendre une ac-
tion en partage et licitation du fonds sur
lequel porte son usufruit. McNkholl v.
Laberge, 10 L. N, 130, S. C, 1884.

6. The proprietor for one undivided half
in usufruct may bring alone an action in
ejectment against the tenant; but he cannot
of Jij.iaelf lease the premises subject to his
usufruct. Ross & Sleams, M. l! R. 1 S. C
448, and 8 L. N. 342, 1885.

7. L'usufruitier a droit d'action pour re-
couvrer les capitaux des creances dont il a
I'usufruit ( Vide M. L. R. 2, S. C, 86, Kimber
V. Judah)

; BgrubS & Morneau, 14 Q. L. R.
90,S. C. 1887.

VI. Security by Usufructuary,

8. Le legataire en usufruit qui a ete dis-
pense par le testatcur de fournir le cau-
tionnement requis par la loi ne sera pas
condamne a fournir ce cautionneoient, a la
demande du nu-propn6taire si rien ne fait
voir que le testateur ne connaissait pas
lorsqu'il a fait son testament Tetat de for-
tune du legataire et si rien ne fait voir non
plus que cet etat de fortune ait subi depuis
le deces du testateur des changements no-
tables, ni que le legataire en usufruit a
abuse de son usufruit, de maniere a mettre
en peril les droits du nu-proprietaire et a
justifier une Cour de justice d'interposer
son autorite pour un cautionnement dont le
testateur I'a dispense ainsi qu'il avait droit
dele faire. Dorion & Dorion, 18 R. L. 307
Q. B.et33 L.C.J. 217, 1889.

VII. Seizure op

9. L'usufruit peut etre saisi et vendu
pour le paiement des taxes municipales
imposees sur un immeuble detenu au moyen
d'un titre portant la clause d'insaisissabilite.
Mais l'usufruit etant un demembrement de
ia propriete, et qui ne peut exister qu'en
vertu d'un titre, il est necessaire que la sai-
sie qui en est faite le soit d'une maniere
precise et certaine, dans les termes memes
du titre qui cree cet usufruit et en indi-
quant ce titre. Oarneau y. La CilS de
liontreal, 32 L. C. J. 306, Q. B. 1888.

10. L'usufruit entier des deux conjoints
ne peut etre saisie et vendu, attendu que
telle saisie et vente aflFecterait les droits du
conjoint non tonu a ia dette, et par conse-
quent il n'est loisible de saisir ni la part du
defendeur, ni l'usufruit en entier. Bddard
& Anclil, 13 Q. L. R. 67, (J. B. 1886.
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VIII. What is, see SUBSTITUTIONS.

11. La disposition suivante contenue dans
un testament constitue un usufiuit et non
une substitution, savoir :

" Je donne et
l^gue a Pierre Dansereau, men fils, la jouis-
sance et usufruit, pendant ssi vie durante,
de tous les imraeubles generalement quel-

USUFRUCT. 850

conques qui se trouveront m'appartenir a
mon deces, a la charge d'en jouir en bon
pere dj famille et d'entretenir les dits h§ri-
tagos en bon usufruitier, pour etre les dits
immeubles, apres la dite jouissance 6teinte,
partages suivant la loi entre mes heritiers
de droit." ,Art.928C. C.) Guyonv.Chaqjion,
32 L. C. J. 271, Q. B. 1888.
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VEHICLES.

VACATION.
I. Duration op

1. La vacance pour les avocats, commepour les jugeP, commence le 30 juin et se

rlTn^j^^J
^"^ septembre, exclusivement.

r..l'.^A^
d^lais pour produire les pieces de

procedure exigees pour I'instruction d'une
cause ne courent pas dans cette intervalle.

di; ^! ^*^*"*,f7
Vict. ch. P. 8. 3, a amendedans ce sens, I'article 463 _u Code Proce-

dure, aussi bien que Particle premier. lb.

H. Proceedings in

r>„t
^ f"^^® '" vacation has discretionary

power *,o compel a Defendant to answS^

prothonotary's office during vacation. Stan-ton & Canada Atlantic By. Co., M. L R 2
S. C. 322, and 9 L. N. 359, 1886.

VOL.

VENDITIONI EXPONAS-
EXECUTION

852

-See

VENTE— Foir SALE

VENTILATION

I. When Necessary, see Wills.

VERDICT—See CRIMINAL LAW

NEw'^T^rL^^c^f^^'^^^
JURY TRIAL,

VAGRANCY.
I. What is

«,-ft'
A-'"®"^®**, °^^'^^' w^''> contrary to acity ordinance, loitered near the entrance toa hotel m the city of Montreal, and solicited

passengers for conveyance in his cab, is nota loose, Idle, or disorderly person, or a va-
grant, withm the meaning of 2 R. S. ch. 157
B. 8 more especially where it is not proved

ili
^"chlo'ter.ng obstructed passers-by, orincommoded guests of the hotel. Smith v.Begma, M. L. R. 4 Q. B. 325, 1888.

VESSELS

r
I- Navigation of, see MARITIME

LAW.

VICE REDHIBITOIRE

I. Action pour, voir ACTION.

VEHICLES.

I. Act Regulating, Q. 51-52 Vic. Cap.

VILLAGES

I. Width op Roads, &c. in Q.53 Vic,

VOITURIER— Foir CARRIER

VOL—-See CRIMINAL LAW

w
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853 WATER COURSES.

WAGES.
I. Attachment op, see ATTACH-

MENT.
II. Cannot be Attached to the Pre-

judice OP Creditors, see ATTACH-
MENT.

III. Privilege for

]. Le conducteur {foreman) d'une ma-
nufacture de chaussures n'a pas, pour son
salaire, de preference sur le prnduit do la
vente de la manufacture. Eochon v. Che-
valier & Chevalier, oppt., M. L. R. 2 S. C
139, et 9 L. N. 135, 1886.

WILLS.

WHARVES.

854

WALLS.
I. Cost op, is not a Claim against a

Transferee op the Neighboring Pro-
PERTy, see SERVITUDES.

II. Damages Caused by Fall op
DAMAGES.

see

WAREHOUSE RECEIPTS.

1. Held as Collateral Security.

2. Une banque, qui revolt un connaisse-
ment, comme surete collaterale, pour le
paiement d'une dette encourue en sa faveur
sous les dispositions de la sections 4ti du
Statut du Canada, de 1871, 34 Vict.,ch. 5 et
qui n'obtient pas la possession des animaux
auxquels s'applique le connaissenient qui
sent envoyes en Europe, par le debiteur de
la banque, et vendus la, par le representant
de ce dernier, n'est pas tenue de rendre un
compte de la vente de ces animaux au do-
Diteur, lorsqu'elle le poursuit en paiement
de sa dette

;
mais ella doit teoir compte du

montant qu'elle a re9U, comme produit da
la vente, de celui qui a vpndu les ani-
maux. Merchants Bank <k McShane, 16 R
L. 682, S.C. R. 1885.

'

I. Liahility fob Accidenth on. see
DAMAGES.

'*. Le proprietaire d'un quai ou ponton
ouvert au public, est responsable, en dom-
mages, des accidents, (i. e., celui de tomber
a I'eau et do se noyer), qui peuventr^suUer
du defaut d'eclairer suffisamment les abords
du quai. Boulanger v. G. T. It. R. of Ca-
nada, 14 R. L. 321, Q. B. 1885.

5. Mais le propnetaire d'un quai, nou ou-
vert au public, n'est pos responsable, en
dommages, de I'iiccident, meme mortel,
cause a un enfcnt qui avait mis pied sur tel
quai dont I'etat etait trSs defectueux. Lord
V. Northern R. R. Co., 14 R. L. 297, Q. B.
1886.

'

WIDOW.
I. Action by, see ACTION.

6. Dans une action par nne veuve pour
dommages soufferts par la mort de son mari,
a I'emploi du defentieur, il n'est pas neces-
saire qu'elle indique la dute et I'endroit de
son mariage: il suffit qu'elle se decrive
commo veuve de son dit 6poux. McMahon
V. Ives, M. L. R. 4 S. C. 76, 1888.

WIDTH
I. Op Roads and Streets in Towns

and Villages, Q. 63 Vic, Cap. 47.

WARRANTY-6'ee SALE.

I. Rights against Warrantor.

3. Le garanti qui n'a pas mis son garant
en cause, qui a defendu seul et a ete con-
damne, pent se faire rembourser par son
garant, sur action directe, les frais faits jus-
qu'au moment ou il a pu mettre ce dernier
en cause, mais il ne peut recouvrer ceux
encourus apres cette date. Gaqnd v. Eall.
15 Q. L E. 179, Q. B. 1889.

'

WIFE.
I. Liability of, for Family Sup-

plies, see MARRIAGE.
II. Liability op, in Contracts in

Behaif of Husband, see MARRIAGE
CONTRACTS.

III. Suing alone cannot Bind the
Community for the Costs, see MAR-
RIAGE CONTRACTS.

WATER COURSES.

TUDES**^^^
IN, see RIVERS, SERVI-

WILLS.
I. Attestation op
II. Holograph
III. Illegal Conditions in
IV. IN" J!RPRETATI0N OP
V. Powers of Executors, see EXE-

CTTTOR5.
VI. Revocation of Legacies in
VII. Rights " Legatees under, see

LEGACIES. '

Vlil. Substitutions Created by

Sf SI

i n

-fci
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I. Attestation of

7. When witnesise-, called to attest the
execution of a will have not signed the same
in the presence of the testatrix, at the time
ot the alleged execution, probate will be
refused. Henderson Exparte, 10 L. N. 91,
o» O. 1 oo7.

II. HOLOaRAPH.

8. Un testament olographe fait dans ces
termes

:
" Je donne k men neveu tout ce

que je possdde, pour avoir eu soin de moi "

est legal, et il n'est pas ngcessaire de mettre
le heu ou il a ete fait, ni la date de sa con-
fection. Reeves v. Cameron, 19 E. L. 618, S.C 1890.

85G

III. Illegal Conditions in

9. La liberty de conscience est un prin-
cipe fondamental de notre legislation colo-
male et de notre droit civil, et est, par con-
sequent, d'ordre public. Kimpton v. La
Oie du Chemin de Fer du Pacifique Cana-
dien, M. L. E. 4 S. C. 338, 1888.

10. En vertu do ce principe, une condi-
tion mise dans un testament creant une
substitution en faveur des enfants du tes-
tateur, que ceux-la seuls qui professeront la
religion protestante ponrront recueillir, est
nulle comme contraire a Tordro public. lb.

IV. Interpretation op

11. Un legs " des argents etdeniers quel-
conques, tant en argent monnaye qu'en bil-
lets de banque et autres valeurs quelconques
qui se trouveraient etre et appartenir au
testateur aux jour et heure de son deces, a
quelques sommes que le tout puisse se mon-
ter, sans exception ni reserve," comprend
les creances. Dumontel & Dumoutel, 13 R.
L. 459, S. C. 1885, et 30 L. C. J. 240, S. C. R-
1886.

12. A testator having made his will as
follows

:
" I give, devise and bequeath all

my real estate and personal property and
effects of every nature, kind and descrip-
tion, and wherever situate, to my beloved
wife, Ann Bain, for and during the term of
her natural life, and after her death to my
nephew W. E. Phillips, and to his heirs and
assigns for ever,"_and the nephew having
died during the life of the widow Held
that this did not give the usufruct to the
widow, and the mieproprieu to the nephew
and his heirs, as the latter contended, nor
did it create a substitution in favor of the
nephew only, which became caduque on his
death before the opening of the substitu-
tion on the death of the widow, as contend
ed by her,—but that it created a substitu-
t'on which continued in favour of the heirs
of the nephew after his death waiting the
opening of the substitution on the dealh of
the widow. Phillips et al. v. Bain, M. L.
B. % 3. C, 300, and 9 L, N. 3/5, 1885,

13. A will exouted in the Province of
Ciu6bec by a person domiciled therein, with
reference to a portion of an estate situatem the Province, must be interpreted accord-
ing to the laws of the Province, and not
according to English law, though the will bem the English language and be couched in

^"if ?
' n ?^xl .?l^/"A^°'°«y- ^'= Gibbon &^66o«, 9 L. N 267, P. C. 1885.

14. ^Vhere an estate was devised to A in
trust, with power to A to divide the capi.
tal among his children at his death in such
proportion as he should appoint by his
wil

, a division by will among four of the
children to the entire exclusion of the fifth
was a valid exercise of the power by A. lb.

15. Dans I'interpretation du testament etdu codicile de la testatrice, les appelants
legatairos universels des biens de la com-

^.""/"J'r^V?"^
'' ,'°"'" '^'^'"'g^ «ss impenses.

Tach^ & Tache, 12 Q. L. R. 45, Q. B. 1886.
16. 11, who had $5,000 of stock in La

Banque du Peuple,mado a will by which he
bequeathed $1,000 of this stock to his
granddaughter. Subsequently, he made
throe separate codicils, all bearing the

«'^nn'''^t'.^y°"f
°*'"'^"°1' ^"^ bequeathed

W,UUO of the said stock to the same grand-
daughter, and by the other two codicils he
made specific bequests of $1,000 each of
said stock for other objects, thus disposing
by the codicils of the entire sum of ;jp5,00a
the question was whether the bequest bv
the first codicil of $3,000 to the grand-
daughter, under the circumstances stated,
revoked the previous bequest in her favor
of $1,000, contained in the mil—Held, that
the legacies contained in the codicils, dis-
posing as they did, specifically, of aU the
stock which the testator had in La Banque
du Petiple, operated a revocation of the first
bequest of «1,0U0 to the granddaughter,
contained in the will. PaUison, Appellant,
it Fuller, Respondent, M. L. R. 2 Q B 349
and9L. N. 411, 1886.

'

17. La disposition d'un testament, fait en
1831, par laquelle, le testateur legue sea
biens a ses enfants, a diviser egalement
entre eux, et leur defend expressement
d engager, alienor et hypothequer ces biens
en aucune maniere, non plus quo la jouis-
sance, pour que ces biens retournenta leurs
enfants nes en legitime mariage a diviser
entre eux, ou on cas qu'ils decedent, ou au-
cun d'enx,sans enfant, leur part devant etre
repartio entre les autres heritiers ou lega-
taires du testateur, indique que les biens
doivent etre deferes, au cas susdit suivant
1 ordre des successions legitimes, et qu'il y a
lieu a la representation au cas du deces d'un
des greves sans enfants. La Cie de DepBt
et de Pret du Canada v. Chevalier, 16 R L
334, S. C. 1888.

'

18. La disposition, dans un testament, par
laquelle le testateur ordonne a ses execu-
teurs testamentaires depreleverunesomme
determinee, pour en faire le placement a

'>^^'
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mtgrfet, au profit de son neveu, qui aura droit
de toucher ces intferets, la somme devant
fester placee jusqu'a son deces, pour etre
ensuite partagee egalement entre ses en-
fants, ou, a defaut d'enfants, a ses autres pa-
rents, et la modification de ce testament par
mi codicile revoquant le legs des interets
fait par lo testateur a son neveu, et leguant
cos ititerets a la mere de ce neveu aa vie
durante, creent un legs d'interets et non
d usufruit, en favour de la mere du legataire,
et contiennentun legs del i somme capitale
en favour du neveu, le grevant de substitu-
)\°'^-^^99 V. Mittelberyer, 17 1{. L. 578, 8.

_
19. Le legs universel compreuant des

immeubles, fait par le pere a son gendre,
est cense fait a sa fille, (art. l:>76 C (

;

)

Monet in Brunei, 17 II. L. 681, S. C. 1889.

'

20. Une disposition, dans un testament,
par laquelle le testateur donne, d tous ses
petits enfants nes et a naitre du mariage do
son fils, tous ses biens, pour etre separes entre
eux, par parts egales, a lour age de majorite
donne droit aux enfants nes lors du deces
du testateur d'obtenir, a leur majorite, leur
part des biens, sans 6gard aux enfants qui
ne sont pas nes au temps de cette majorite,
lea droits de ces eofants, s'ils on ont, ne
pouvant etre que ceux d'appoles a une
substitution qui resulterait de cetto disposi-
l}°^-£«vardimv. Bellerose, 17 li, L. 5G,
o. C 1889.

V. Powers of Execctors,

21. The EespondentMolson hypothecated
immovable property which had formed part
ol his father's estate, and which he held
under a deed ofsale to him from two of the
executors (he being one).—Held, (confirm-
ing the judgment of the Court of Queen's
Bench, Montreal_6 L. N. 372). That where
power was given by a will to two of the
executois to sell immovable property be-
longing to the estate, a sale by two of the
executors to one of themselves was void
Carter & Molson, 8 L. N. 281, P. C. 1885.

22. The effect of the sale to Respondent
was merely to convey the property to him
as his share of his father's state subject to
the conditions of the will, by which the
property and revenues were insaisissables.
lb,

. "^^y^^ registration of the deed of sale
in which reference was made to the will,
was sufficient notice to an onerous creditor
of the title under which the Respondent
held the property hypothecated by him. lb.

24. Even if this were not so, the Appel-
lant must be held bound by the knovvled<'e
which the agent to whom he confided the
duty ot attending to his interests possessed,
that the property wfis held by Respondent
under conditions and limitations. lb.

25. Dividends ofshares of bank stock not

identified as part of Respondent's share of
his father's estate, were seizable. lb.

26. Substitutes, who have no interest in
the revenues during the institute's lifetime,
have no right to intervene in order to op-
pose the seizure of rents and revenues of
property subject to a substitution accruing
during the lifetime of the institute. lb.

Wl. Revocation of Legacies in

27. D'aprcs la loi en force dans la ci-de-
vant Province du Bas-Canada, le 1 1 fevrier
1833, etle 14juin 1837, I'alienation de biena
legues nentraiuait pas necessairement la
revocation des legs que le proprietaire avait
pu faire de ces biens, et, dans le cas ou le
testateur ne paraissait pas avoir eu I'inten
tion de revoquer, par la vente qu'il avait
taite, le legs de la chose leguee, ce legs de-
vait subsister sur le prix de vente qui en
resterait, avec toutes les conlitions de
sub3titution et les charges et exceptions
quant au paiement des dettes. Fraop,' Jb-

ilB.%t
^'" ^- ^ ^- ^' ''^' ^'^^^- L 52*

28. Lorsqu'un immeublo est legue nar
partie a divers legatairo3,et qu'il est ensuite
yendu par le testateur, sans revocation des
legs, il doit y avoir une ventilation nour
parvenir a la distribution des deniers cons
tituant le prix do vente entre les parties
interessees et conformement a leur droit.
J J.

VII. Rights of Legatees under

29. Affirming the judgment of the Court
below, the sale of the seigniories which were
the subject oi tho legacy in question in this
cause,had not, considering the circumstances
under which it was made, the effect of de-
leating that legacy. J (the Appellant), not
having, at the death of his mother, renu
diated the partage to which she was a partv
but on the contrary, having ratified it and
acted under it, was estopped from claimina
anything more than what was allotted to hit
mother. Jones v. Fraser, 10 L.N. 11 anH
13 S, C. Rep. 342, Su. Ct. 1886.

^- '^' ^'^

30. The judgment of the Court below held
that as the testator declared that hisdaueh-
tors should not be liable for the payment of
his debts, the partition 'as regards them
should be made of the sum of £15,000. the
price obtamed from the sale ofthe seignories
bequeathed, and not the £9,600 remaining
in his succession at his death. On cross
appeal to tho Supreme Court of Canada—
Ifeld, that on the pleadings now before the
Court, no adjudication can be made as to thesum of £5,400 paid by the curator for fh"
debts, and that m tiie distribution of thAmoneys in Court, all that .J (the Appellant^
can claim to be collated for, is the unnairi
balance (if any) of his mother's share in th«
moneys, securities, interest and profit of the
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eaid sum of £9,600, in accordance with the
partage of the 27th Sept., 1839. lb.

31. Un legs faits dans les termes siiivants :

" Je donne a E une somme de |500 a lui §tre
payee une annee apres le deces de ma dite
Ipouse, ou une annee apr^s son convol en
secondes nooes

;
quant a la jouissance de la

dite somme, je la donne a ma dite epouse
tant qu'elle gardera vidnit^," n'est ni d
terme, ni conditionnel ; mais un legs absolu
&, E, sujet au dit usufruit ; de sorte que la
renonciation de I'usufruitiere k son usufruit
donne a E le droit de toucher et de jouir de
son legs immediatement. St-Anbin v. La-
combe, 14 R. L. 316, S. C. 1886.

32. Un legs d'une somme d'argent, fait il

une personne, quanta la propriote, et a une
autre, quant a I'usufruit, donne a I'usufrui-
tiere le droit de toucher la somme legume et
de la faire friictifier a sa guise pendant la
duree de son usufruit. lb.

33. L'interet sur ce legs ne court que du
jour de la demande en justice. lb.

"VIII. Substitutions Created by, see
Substitutions.

34. Au temps du testament de feu J D
le 9 mars 1821, les biens-meubles pouvaient
d'apres la loi, de meme que les biens im-
meubles, former I'objet d'une substitution
dans les limites prevues par la loi. Une
substitution alors faite a rintini, etait cepen-
dant par I'efiFet de la loi, limitee a deux
degres, outre I'inatitue, les appeles au
deuxieme degre, outre I'institue, devant
recueilhr les biens en pleine propriete.
Mitchell & Moreau, 13 R. L. 684, S. C. 1865.

d'un acte notarie dont la minute exist®
encore, et dont la partie pent facilement a©
procurer une copie chez le notaire. Schiller
V. Schiller, 19 R. L. 84, S. C. 1890.

III. May Claim Damages from Per-
son (Fusing them to be Summoned
Unnecessarily in Criminal Cases.

36. Le denonciateur d'un crime qui indl-
que au magistrat un individu comme temoin
important, tandis qu'il ne connait rien du
crime, est tenu d'indemniser ce temoin des
depenses i I'il lui fait faire. Jeannotte &
Hurtubise, 18 R. L. 400, C. C. 1889.

IV. Nuns may be Examined as

37. Les religieuses hospitalieres de St.
Joseph de I'Hotel-Dieu de Montreal, peu-
vent etre temoins, et dans certains cas
la Cour pent permettre de les faire exami-
ner par un commissaire enqugteur. Reli-
gieuses Hospitaliires v. La Banque Ville-
Marie, 18 R. L. 249, S. C. 1889.

V. Payment op Crown, Q. 63 Vic,
CAP. 34.

»
-*

,

VII. Taxation op

WINTEE VEHICLES
I. Act Regulating, Q. 51 et 52 Vic.

Cap. 32.

38. Les temoins doivent etre taxes dans
le lieu ou le juge preside a I'enquete, et oh
ils rendent temoignage, et le juge seul peut
octroyer taxe (C. P. C, art. 280). Le CollSge
commercial de Varennes & Houde, 33 L. C.
J. 206, C. C. and 17 R. L. 607, C. C. 1889.

39. Lo temoin qui a quitte la cour sans
requerir taxe n'a pas droit de se presenter
au greffe du tribunal, apres I'ajournement de
la cour pour se faire taxer, et dans ce dernier
cas, le greffier est sans pouvoir pour taxer
le temoin. lb.

WITNESSES.

I. Cannot 3e Compelled to Produce
Private Papers.

II. Contradiction op, see EVID-
ENCE.

Ttl. May Claim Damages.
7 ;. Nuns May be
V. Payment of Crown
VI. Refusal to Answer, see EVID-

ENCE.
VII. Taxation op

I. Cannot be Forced to Produce
Private Papers.

35. Un temoin ne peut §tre tenu de pro-
duire en cour la copie qui lui appartient

WOMEN.
I. May be Sureties, see CAPIAS,

BAIL. •

WOEKMEN.
I. Act to Secure Payment op, Q. 51-

52 Vic, Cap. 27.

II. Seizure op Wages of, see EX-
ECUTION.

WRIT.

I. Certification of Copy, see PR O-
CEDUHE, Exception to the Form.

FINIS
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