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TiM iMtitwM hm ammplarf to obta«n ttM fcm

Mpy •vMtaM* (or ftlwimf. Fmiimm o( iHitm^
may ba MMtefraptitaaHy un^M. w«Mcl« may alMi

el Hm MiadH (n Itia ra^odwction, of wM«ft muf

itpiiftaanHy chanfa tlta VMial mathod of fMnHnf.

fllMdiad bakN*. ,

L'ltNtttut a Milcro(llin4 la maillawr aaam^atr* qu'll

kli a «tA iMNtiMa db «a procurer Lai <M«atl« tfa cat

aMaMiiplatra «|u« tont paut 4tr« uwqxat 4u point 4a «ya

yjHograptimw. «Mt pativani modifiar una Imafi

raprodutw. ou ^1 paw«an( aiiitaf una modtflcation

4mn la mAttmda nomuh 4a IMmafa tont In4lsu*t
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TiM oopv fUmMi hf hM h—n r«firodw««d th«n«i«

to th« goMKMlty of:

Motropoiltan Toronto Mfor^nco Library
•aldMln Room

Tho Imogoa appooring hara ara tha baat quality

poaaibia oonaMarlng tha condition and laglbillty

of tha original copy tnd in kaaping wHh tha

fllmlnf contract ^ppacifloatlona.

Original copiaa in printad papar oovara ara fllmad

baglnning with tha front oovar and anding on
tha loat paga with a printad or llluatratad Impraa-

alon. or tha back cover whan approprlata. All

othar original copiaa ara flln^ baglnning on tha

firat paga with a printad or llluatratad impraa-

alon. and anding on tha laat paga with a printad

or illuatratod Impraaaion.

Tha laat racordad frama on aaoh microficha

ahaii contain tha aymbol ^^^ Imoaning "CON-
TtNUED"). or tha aymbol (moaning "END").

wMohtvar appliaa.

Mapa. plataa. oharta. ato.. may ba fllmad at

dlffaront roduotlon ratloa. Thoaa too larga to ba
antlraly Includad in ona axpoaura ara filmad

baglnning in tha uppar laft hand cornar, iaft to

right and top to bottom, aa many framaa aa

raquirad. Tha following diagrama illuatrata tha

mothod:

#

L'aHamplalra fUmA fut raprodult grtoa i la

i4n4roalta da:

Matropolltan Toronto Rafarancte Library
Baldwin Room

Laa imagaa auhrantaa ont 4t4 raprodul^ avac la

plua grand aoin. compta. tarui da la condition of

da la nattatA da I'aiiampiaira fllma. at an
conformlta avao laa conditiona du contrat da
fUmago^'

Laa aiiamplalraa orlglnaux dont la couvartura mn
papiar aat imprlm4a sont flinr«4a 1% commandant
par la pramiiV plat at an tarminant aolt par la

darniara paga qui oomporto uno ampralnta
d'impfjMaion ou d'lHuatratlon. aolt par la aacond
plat, aalon la oaa. Toua laa autraa axamplalraa

orlglnaux aont fllmaa li commandant par la

pramlira paga qui oomporta una ampralnta
d'impraaaion ou d'lHuatratlon at an 'tarminant par

la darnlAra paga qui i;omporta uno toNa

ampralnta.

Un daa aymbolaa auKranta apparaftra aur la

tftrnlAra imaga da chaquamloroflcha. aalon la

oaa: la aymboia —^ algnifla."A SUIVRE". la

aymbola y algnlfia "FIN". ^ ^

Laa oartaa. planohaa. tablaaux. ato.. pauvant Atra

fllmAa A daa taux da rMuctlon dlffAranta.

Loraqua la documant aat trop grand pour ttra

raprodultw un aaul ollohA, II aat film* i partir

da I'an^ aupArlaur gauoha. da gauoha A drolta.

at da haut an baa. an pranant la nombra
d'imagaa n4ioaaaaira°. Laa diagrammaa aUlvanta

llluatrant la m4tl|iNla.
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CASES
AKOUED AND DrrE^|IINED IK THE

COURTOF KING'S BENCH,

YORK, Sfc.

Y

1824HAOERMAN againHSmT

Boutom, SoUcitor General, had obtain-
J.j.^

i. ta.

ed a rule to .hew cauM, why two .fveral ... ^.^.u

.urns of £75 and £19 18 0, -hould p.,^Mwu,.

not be deducted from the amount requir- «• wjicii^..^

ed to be levied under the writi'of fieri bTSL^i, thi

^ia« issued in this cause. htoauctimto

The ground of the application, as slat- "^•'^•fir

ed upon affidavit, was, that the defendant l^^jj^t:

had paid the plaintiff the said sums in jj.u.^jj.-

part satisfaction of the judgment obtain- ••ij|||^«

»;^^J«

ed against him, under the authority of uLuoi toow.

which the fi: fas: had issued. That at

the lime of defendant's paying the same,

the piiinliff did not object to receive the

said sums in part satisfaclion oi the said

iudgraent, or eipress any wish to apply

the same to any other account or demand.

At the time of making these p^ym^nU,

V.-'

*

r.-,:^.';. ^'
Xj*

'( - h.
*4>. "TLvv.«» L,/ I >.
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CAM* III BAat«A mm. . <.

t^e der«)nd«nt wm lfid«ht«d to the ptftiil*,

(iflll in other uma upon promiMory not«t,

to account of which Uie plttiiitifT had plac-

ed thcnc pajmentf^eicept a imaH balance
which he had placed to the account of the

judgment. The plaintitTntatcd upon af-

fidarit, that when the defendant made-

these payments, he hud not given him anj
instructions, us to what account they

should be placed.

Rohintoth Attorney General, ahewed
cause. He contended, that no instniciions

having been given to the plaintiff; or any
arrangement made as to the account to'

which the monies paid shouhl he placed,

that be was entitled to place the same, to

what account be pleased ; 4* relied upon
Newmarsh against Clay^ and others, and
the authorities there referred to. In that
case certain acts had taken place which
clearly evinced the intention of both par-

ties
; but here there was nothing of the

kind. The general rule as laid down in

the cases, was clear that a creditor might
place money paid to him by his debtor, 4o
any account he pleased, unless there was
ap express stipulation to the contrary,
cither by words, or acts sufficiently de-

*l«£Mtt««.
•

<*?

,.&

?v.»^
•«(il
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•lldtffig tiMi intentfaM d bothMrtict. •

' Chi^JuHiet, Bf th« fr^ch law • oro-

ditor who r«ceif«!l » ptj^nl from • pcr-

on indrbted to lllm uMb two account!

muiit apply It in tatiaraibtion of the rooit

onc^tw debt; but by the law of England

the creditor Aay make hit elccliont uiUcsi

the debtor apeciOcally declares at the

time ofpayment, to which acco^lht itnliall

be applied. In thia caae if the defendant

had intended that these paytoents should

ha?e gone in discharge of the judgment,

he should have made them to the SherifT,

or taken a special receipt from the plain-

tiff

P$r curiam—Rvl' diichargtd.

tekli

A]

April SOih

Thc Hpn. O. H. MARKLAND, JOHN KERBY.

AMP JOHN MACAULEY, Comnuwionert uid

Ttuttcci, th« Boutl Tor ictUing the ufiain

or'the PwTEHDED Bin* or UffE»

Canada, agaitut D ALT ON.

Washhumy on a former day had obtain-

ed a rule to shew cause why the judg

ment of non. pros, for not going to trial,

signed in this cause, and the fi. fa. issued

thereon against the plaintiffs,^ should not

be set aside for irregularity, on the ground

The dvclara-

tloa aithetnU
of • Curpor*-

lion named rh*

ladivlduali

compMliigr ",
«ud alio d«*>

crihed Ihea In

Ihflrcorpwata
capacUlM-TiM
breach was t*

Iheir aaiaa aa

lndlvl«l«alaM<

\j. TheCMirt
held that a uuii

proa olfht be
lignad aad ei.

ecatioo laaaa

afainat them

In their prlvat*

capactllee.

i

•V' ->C i
'^f'lmf- ife^*r'-**f

I
H^' ? *-_^ fj



MarkiaM
ft o«llMr«

1*1 ()*•• IN IMVM fOUI.

1024 tlint (li« %vM b«irin|[ betn commencod by *

Umih m CoaminioiMra iiul Truatact un-

<^ tier tb« act of Ui« Prdvi»ci«l Parliament,

a nonauU could noi be entered, and eie-'

cution iMued against them, in their pri«

vate capacitie«»aiid he iiwtanced the caaea

v^ ofBankrupt*aaiMignees, andof Eiecutort.

BouUon, Solicitor General, contra—con-

tended, that the plaiiitiflTii were authorized

by the Statute to bring actions as a cor-

poration only, not in their namei as indi-

viduals,^ thej have done in this case,

which being erroneous they had not cho-

sen to go to trial—that their situation as

1 a corporation, was not analogous to that

' of executors or assignees of bankrupts,

who, notwtthstaAding their situations as

Such, must be sued as A. B. and C. D. kc.

Thiit the plaintifTshaving concluded their

dcclalralion without adding the descrip-^

tion wbieh they had used in the com-

mencement^ was conclusive as to the cor-

.
- ri^ctnc.88 of the plaintilPs taking out exe-

cution in thei'' ndqaea as indiriduah.

HWA^wm, contra, contended, that these

plaintiffs had not sued as ifidividuals, and

)^ ' therefore were not liable to he nonsuited

,
as such; that their names pl'eceeding

: :
'

.
• •

\
.' X.
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their detcription, (which waa in the verjr 1824

worda of the atatute appointing them
j^^. ^^^

commiaAioner»,)could not alter their char- *MbM«, c«»

acler aa plamtimi; and , though their den- ^«"'<

criplion waa omitted in the concluMion of

the declaration, ita having been used in

the commencement and tbioughout, wan

iufficient to couple it with their namea in

the conclusion.

P§r turiam—RuU diteharged.

MITCHELL «fMiM<TEIfBROEK. <HM fe.

The defendaixt in this case was an At-

tomej of ihis court, had been sued bjr

bill and proceeded against to judgment.

The bill bad been filed in the office of

the Clerk of the Crown in the London

districtr find the subsequent proceedings

and verdict, had in that District.

Mlh Apdf.

Wli«r««blll
had bMa «l«4
NMaMM At.
loTMjr fa llM
•fl«« of• on-
lardialrlotMd

pracMdiaf*
.

ud Ikwrnpoa
to v«r4l«t Md
'HdfaMat, lb*
Court roAiMd
to Mt than ft»

•Mo for Irrtf

-

nUrity.

Macaulej/i had obtained a rule nisi to set

these proceedings aside, as being altoge-

ther irregularand defectiTe, on the ground

that the Bill should have been filed in the

principal office at York.

Boultoni Solicitor General, and Roiphi

*«

PSi^i.

f

•V

'hi.

^l-iief?
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lr»l>rwrfc

ihewe<! ctutt. Thmy coalemlftt, that the

wor«U ofthe lUtute «rer« si^riciid/ ge-

neral, lo admit ofprocAcdiiifs betiig tiled

agaiuat an Atlornejr in lh« dinti'ict ollice-

Tba4 •<> Attoniejr maj wait« hia privi-

lege altogeilicr, and if the procc«dio|(^

waa incorrect, he haa waivad it ll ii a

mere matter of practice. If tlie defen-

dant had applied al a proper atagt of Um
proceedings to have had the bill filed at

York with a view to a trial at bar, or in

the Home diitrict, hin application might

have been attended t0| but that after

verdict and judgment, it wia clearljr^too

late.

P«r curiam R^ iitchargHi.

3(Hb April MTCR8 againit RATHBURN.

tMraiHcd *"• Upon the application of Macaulej.

—

b^m^ultl^ The Court (upon the authority in 8. T. R.

3**.To/^i!;;:J where a writ waa amended which had by

|7!*«j^ «rii Qiist^e been made returnable in C B
instead ofK B) allowed the writ ofcapias

I
ad respondendum issued in this cause, to

be amended by striking out the direction

«»To William Brown, Constable,** and in-

serting * to the Sheriflfof the" by striking

k'-'"'

h
i^'hfW' r!^ %*' 1

t
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th

/
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>iijg filed
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liit privi-
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Kt of lh«

I filed ftt

«r, or in

on might

lat after

•arlrj^too

Kkarg«d.

f.

mauley.

—

1 8. T. R.

h had by

inC B
ofcapias

cause, to

lirection

** and in-

striking

IV Tws ftptit #tA» or «M. tv.

•Ul ¥ in a plea of debt of eighty pounds,^

•lid itwertiiig •* In a plea of trespaae on
the case up<}n promises {** and by striking

out ** bcfor* us thia a3d day of February

lH24t in the fourth year of odr reign*" in

the teste, and inserting in lieu thereof

Thirty first day of January in the fifth

year of our reign.*"

BOIJLTON agaimM RANDAU..

110

I8S4

HaiMMr*.

*i

AyrllSOUi

iCmH.

tu this case, Rolph applied for a rule Tin. <

to shew cause why the proceedings and «• iHrTZT'Sr

judgment should not be set aside for irreg- jH^iLwr*!*

ularity, and why the writ of fieri fiicias Thi^.SIS
issued upon the said judgment against the

2^^^!!!!!!!^
^

lands and tenements of the defendant,
jJ^IL^JfUlJjJJJ

should not be superseded with costs, and ^' '

restitgliou made to the defendant.
'

^A judgment by default had been signed

in this case, and eiecution issued and tha

lands sold under it several yearn ago, and

! an application similar to the present had

been made by Stewart of Counsel for the

defendant, who, in Michaelmas term 1 82 1

1

had obtained a rule nisi, but which, upon

argument, had been discharged. V|iri-

ous irregularities were upon the present
«

(

,
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Kl «aM If tAffCA tflM'

IIm4«II

llSi '^pplicalioft pointed <hiI bjr Mr. Rolpti,

MOM of which had probaMy iiol h«<!fi in*

•iiit«<l upon bjr Mr. SUwart upon th« for-

in«r rootioo.* Tho Coumk-I now wont

con«i<l«robljr o( Itnftb jnto II (lio aup.

p<M«a irr<»guUritie0, and alio rood on

oAdavIl (which wm AUnI) conUlning n

•totrment of Ihotn irrrguUriliwi mwl of

th« focU and mflfltt of lh« •pplicont's

MM, odforting oIm> (o the partial want of

conaid«fratlon for th« dobl u|K)n which the

judgment waa obtaiiiod. lie alio cited

muij CMM ol BOW triola ol low and re<

hearing* in equitjr which ho conoidored

oa aaalogoui.

HAiHion, Attorney General, contro—

read an affidavit rebutting ttioae factn and

circumatancea, but relied upon the oni-

eraal practice of Courte of loV^ (to

which no one eiception coold bo foynd)

which doea not permit a eouao ooco de-

termined upon motion and orgomont to

bo again brought forword either upon the

ground of the aame or other irregolaritiea

not before insiited ttpovL' Ho cited and

rood the rule of Hilary Torin, 3d Jomea

lit, by which It is ordered, **Thotif any

*c«uto ihall fini bo moved io court in

"*i^*
u.-
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MmiIm*

llM4«il.

» till? prtt«itc« of iht c<iutti«l of boili |»*f»

* liMi ami ib« court •Imll iImii tb^rrupon

* order liMtiv««n thoM* partic*, if tti« Mino

* caiiM •ball «Kaiit b« itiovtd coiitrtry (o

* IImI rtiia «o fivtii b/ Um eourt tbrit aii

* tttiMibnMitit •liali go AgiiiiMt biro wbo

* tbatt imKSiirt llict motion to bo mado
* contrary to tbo rule of court to firvt

* OMilt, aiMl tbat tbe couimcI who io

« movea, hnvitig notico of th« Mid forroor

* rulo, tbitil not be heard here in couK

* in anj cause in that term iti which thai

» cau«« ihall be no moved contrary to lb«

* hile of court in form aforesaid.**

Tbt eounatl dto cited aathoritief to

haw that no motion can be made upon

tbe ground of irreguUritiet not noticed

upon a iiml motion.

CamjtiMU J^-Upon the opening thii

matter I thought it ilrange and wai Iji-

dignant, that the irregularitiee pointed

out by tbe defendant'e counsel should

baft tak«B place. v

Whatever w«r« the grounds, it now ap.

pears those irregutarHies have been discus

^ed 6i decided upon for many terms back.

The counsel ly* referred to ^umber

K'

*
''

>«

•A
•--f-;
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IM •«••• ! li«»fW|| flM,

1814 of AQthoriliM, whirJi U mm lo be fuppcuh

•i Im nkrtwd to «• upon • int nppUes*

jpi<M< Hon mmI Uiaruiuiion, birt M •[pp«ar« tlitil

VMiMltbtteaM. irtlMf fNNilob«c«fi<

•id«f«Nl M fumuihiii| attthoritjr fur ufMm-

iof tod i«ronM4t«niif iiM(l«f« ftltMidy

iImciimm^ ami (l«fri<ir<l upon, (h«jr do ttoi

Upon r«r<irf*n<'<f to th« onl<tr in llilnrj

T«niit :t(l JacDM Itt—it apiMara tuch m-
ooimI <liii4''UMuoiM c:«jiiK>4 b« |MBraiitt«(].

Wvrt it iioC lur thia Milulary nil«, ttotliing

could b« more unc«rtain than th« pr»-

OMditif• aiMl dcciaioua of Courts of Jum-

tic«. Th«ff it alio » pmialtj attAoh«d

lo th« breach of th« rule, whichf aa thii

< k th« Ant time it haa bc«n attempted to

be infringed in thie Court, I ahould not

wiah to aee enforced ; but upon anj future

•(tempt of the kind, I should.

CKUfJmtieti^l concur with my brother

Campbell, and for the reason gifen bj
him, I abo consider thai the penalty
may be dispensed with.

fs^cr :t
,
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IH• « fill MtfN f««« At H99. tV.

t
IOOe Off TfK» MiMM «r MTAKHflRLD «f«^Mi

AmIms for Ibt MkIUihI «jwiH(!i C^'IZ

TW &»!• on (Im n«H of IImi kaMir of^""^****'^

lli« plftinlifTwirre* lh«l Diuiifil Wohburn •—-«"r
under whom ti« cUMnr<l, twine in ixm. ••• ii^ v**^!**

MMion of th« pntmiana Irft (hia country *-* iMi«tM».

nn<l wmil in 18 to th« United HtaUt •»•
** ***

wberfl ho dirt], l««viii( ono Short in Iho

p<Mt«»aaion mtul rhargo o( tho (irrniiaiMv—

That Simoon Waahbam wai hia Brother

•iHl Heir al Uw. Tbat Daniel Weah-
bum being at the time of hia death, in*

debted to tho leaaom of the plaintifl* in a

cooMiderable aum, hia heii at Uw, Simeon,

bj the advice ofCounael, hjr bargain and
aale, tranaferred the property to them in

aatiafarrtion of the debt. Thia deed it

appeared had not been rtgiaterod until

aAer the commencement of the suit. It

further appeared in evidence, tbat Whit-

ney tho defendant, became tlie tenant in

poaaeaaiou by breaking into the premiaea

afier the death of D. Waahburn, and be-

fore any entry had been made by hia heir

Simeoa Waahbq^i but after the bargaio

j^i

m
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Ml AMVYM flMfe

Ib« ^mi««« WM ttiMi«r • •i«iH|«(;«i tn«il«

hy 0Mti«l WMhtmm to'liiM« mm! w\nak

AUom«3r un<l«r •»! <<ipf«»<Mii<w iImI it wtt

ntf>«tMir)r t« nmkm ooi hia lIlU bf pwr-

ifif llw oHitiiMl granl Irmn th« crowm

ml wlikb •• w«U M •«tbM(|ii«iil convtjr-

taMf lo UmmI W«»hbimK Im proauoMNl

wo«M htir#,te«n provAtI hf lli« pUititifTi

lowur. lo,1iif»|Mirt lii« owti litl«. Imd not

given lb« <U«U of roort||»g« In •videiic*,

Mid th« Jury h^d in cotM«<iuciic« found

Ibr lb« pl«M»tUK

Jlfru^%, had in • foimffr t«rai obtain-

•d a ruto niti to •«! aaidn tb« verdict and

to grant a new trial on lh« ground—-Flrtti

tb«t thf! IcMor of thr platnti((j||()u)^ h<iv«

commrnri^tlm proof of hl(

duciog lii« original grant fr

~^S«cofKlljr, tlmt till* bargain and lalo

made bjr Simeon Wiivhbam to the plairv

tifr« kworf,wai void— Itt, a« being with-

•tit t:oniiideration Ac nutium padumMhfiug

maJftupona general preaumption that the

ImRii in the hands of the heir were liable

to the anceator*t timple' contract debta,

ifhich wif not tnw an l^ncral propoai-
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«

piffN «i«a ## (141 If.

i

iiii to b« p^cimUrf.—Mljr. m itol Imn

Inn r^|iat#rt»il twfon •rlliin brmi(lil.o*

4lMjr* for ttti««Halfit]r MiMi Im»ii«( diw

iMicMitMi tb« Utir ^imMl} IVMbbtirm

conkl •(>( mull* m |ill« lM»fbni •tiiry u|HNt

IImi IiuhK hU ••U4«f l>«Uig alMitfKl bjr Um

Thirdl/^ *m lh« Krouiul of mkliikc in

liif l|i!f<iiHl«9(*t couiimI, wliidhorH|tiuit«d

la • tarpHM, (b« pltUiitifTV Aiioni«j

having given notice lo produca Ulk

4t«»<]a which h«^ <)i<l not aHarward* call

fbr« on prmiimption of hia doing which

^Ihr dffriidaiit (lid not coma |»r«parod to

|i|pve (hem.

foorthty* Ottilia gf^imt of mcritf, thir

dafcndant hAving a clear title under hia

mortgago.

Rohiiuon^ Attioniejr Cl^neml, nowahaw-

«d caaao. If /inlica Km bean done the

coort will not grant a now trial upon mk
tiquated technical pointi of low, aa ••

' iMtement, diMeinin ire. oapeciaUy when

thojr ware not movod or roatrv«d at tho

*

t

I

»
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trial.* The 01U7 reMnraltoai wore whe-

ther the pUiiitid'** leMon »boilld not

have ^ne back with bi« title to the KiugHi

3eed, and whether the bargtin aiMl sale

to him Arom the heir, was not void for

want of consideration.

Ab to the first, it is clearlyJaid dowa

as well by Mr. J. BuHert as in Phrllips*

evidence, that it is sufficient to commence

the proof of a title bj the death and se-

isin of the aiioestor ; .as to the second ob-

jectipn, the want of consideration, I con-

Aider that it was good and valuable, a

debt doe from the ancestor to the plain-

tiflTs lessor ihe bargainee, and which

debt the lands ofSimeon Washburn, the

heir o( the bargainor, were chargeable

with under the 5 Geo. 2d. The adrltnta*

ges the plaintiff has obtained bjr this

verdiiBt are no other than he should have

had without it ; namely, being a defend-

ant nstead ofa plaintiff, for the defend

-

an%it entitled shduld have brought his

action and not have forced Staosfieid to

become Iplaiotiff' by a forcible entry.

The reasooli for refusing new trials upon

1 f- R. ^EdflMUMv, MmMI:
1 Boa. a PkI. 338. Cox «: Kltokoa.

t BoUN.P.lOS.

#•
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^m^^^R^
'^K.
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IN TNI flfTM VtAK 99 9^0. IV. 101

lechnicil objections applJ mote strongly IM4

to cases of «»jeciincnt than to any others
^J]J^^

is the ju<lgm«nt is not conclusive as Ifid

down in 10 Mod 202. . .

jyiaenuley conin^ The cases urg<!dV

the Attorney General would apply in

tliis, if, as In those, a fair trial had been

had ; but the defendant, in fact, has had

00 trial at alL — — ; - - - -- - - -
•

His Attorney received notice from th^

plaintilTs attorney, to produce the origin-

al title d9t($% froni which he presumed

thc7 would^ called for by the plaintifT's

counsel, and did not therefore bring wit-

nesses to prove them ; but the plaintiff^

instead of begiunhig his title with these

deeds, commenced by the death and ueix-

in of Daniel WuHhbum, the counsel for

the diefendant erroneously supposing, that

it was necessary lor the plaintifi* to com-

mence his title by proving these original

deeds, and being unprepared with such

Srodf gave- up his case, and the defen*

•B^ was tliereby, in tact, deprived of a

trial. The entry of Whitney has also

been urged as an obje<Hioii ; if it was An

independent iact, it might make against

himi but coupled as it was with fl good

title and the possession of deeds, it was

lf',!»

''#"

*** y'"'*

-^trr
8.iJi,.M
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ill
ftMiOAtaf i« ^^

M^ •fcirt.H.rti^n^lfcl.riikt Ifthe ii,Ter.|

fc» o»9*^«i# lo ai« pla«iir. UII.I1MI Imnni
•jMWi J^t^d !«•?«•. or upon ••pmsiiJT.rtiicI,
niiMfi I kni^t without doubi lMkf0 gone inlotbeM

•Hjaod I coticeire I majr do m if thej
pp««f upQ5 a» ^udfi^ nolf,,

Tkwv ^• iwm/ oMw ol new Irilrft b«l
ijl ifikit«i upoii gnoumlii not HMVed Ai
tlie trial where the endt oT jbttiM Nqtiifw
•«t it ; /

h StHtdnligiilMt MildMlIt e.Mfr i>itl

;*??ff*^
tht ifofeatot .peti g<o„di^

iHiloh br the iwitiJw of«• e^tJii^^^^
ootnotiMd •lAotfkl, •Ddin0iA«**
l«r HPititt T#bi»t Uio ooort gfwitod.4•w irifcl on oocoont of lilt mStUAo ofoft
•f <i.iHliwl|( ,. -:_', ..^.;,.

b tho ctMf o^C^s aipiifiKiiQl^
'

E^oiMoa egaMwt BfMdM||^p4 «ih«r 014.
thoritiet cited^ (ho cooH frfiiiJil OHii
newtnAopoo pdBiiw^j,,^^^*^
tny^bocoowi thejcoowlffod thotioMieo
J^AlbHo dopo, «f thotlho p,^,^

iuildi • aot^iaie 1^^1^ 1^^^
gjy^y long hirfbro (ho ploiatiir UmH

.1^

Sf

hit d«

iich<

of bo

Id
nlMuk

origin

h«ro(

Lord

hoTi^

_ Wt.
^'- ioo,n

iiigr

oCduj

gohi

Uih(

inpc

wore

Iher
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i» rwi nv^Kfliift or ••• ir. \

liudeed, the r«rj Uking Which , under Itli

•uch circooMUuicM, •ubjeott to thecheifs —

~

of bojing ap a pretended title. /
—'^^

I coBceiTtt Uiet the leftor of the ple^otiff

vkottldlinre ooagyoMoced hit title with the

origiuAl gniDt firom the orowo. The title*

here ere tact apoo theBUHe footing with

tibote io'Englmd-^therc • teoeot ii pre-

•omed'to be in, with the coonent of the

Lord of the fee, bnt here e)l the lendi

heTkif been in the ^rowii within tbty

jM!«, 4hel^N«soiJiption fUb, 4nd e grent

A«ni the orown bedld be proiped. Oq
tfaiigromd tbe pleintif; I oeneeive,thea|d

heve betn nemiiited. Shorts peps^ition

ioo,WM net inch • to be thel efb. Wash-

l^um'i : 1m •bonld have been a tenanl |pay-

iiig rent, whereai he waia mere caioal

obdupant not recogniaed bjr the law.

gain i> aale tApluiitiii; fobd |r aloaUe,

il thotld bare beeo shewo that tbe landt

iapoMiMioti 6f Daniel WaabbiirQ*a heir,

wera» in fiM)t, Uable to hit debt*, andW
Iher that the oomiderilioii lijisn peeonia-

tf 0M» fii laid downii^lOn^ difoat. fol

Ai and ako in the 8th leperi

^•4

»

4 ,j

"*\
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M
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[Boulton /.—You ui«y tbrw « pecuniary,

coniidrmlion, natiNfied in 0»en or olli«r

vnhiablvil ^ * t

Tbia lMlrani«nt ia vpid (oo f contend

for flite^rtninlj ; it deacribea no land Sn

particnlnr, but all ihe land Dnitid Waah-
bum died puaneaard of. I eonoervA It waa
void too for want of regiatry. 1'be Eng.
liah atntntea appoint a time witliin which
deedk uiuvt be enrolled, and alter ngiuiry

the title ia retroapeciive ; but here no
lime ia appointed, froiii%b<}nce it may b«
iairlj concluded, that tli« ikl* ia not com-
plete until the deed ia regiatered. Thia
inatniment indeed could not be properlj
regiatered, for it meliUona no countj in
which the landaiie. ,

Upon these grounds ofobjection to th^
titte oftbf lei8oi^th*i)Iwntiffi ^

r ^^

Upon iluit of merita w1>ich it clMrty
with the defendai)^ and upon the broad
principle laid down bj Mr. Justice Buller

in Eatwick against Cailland,*>«that upon
the

'
application lor a new trial the only

question ia, whether under all the ciicum^
stances of the case, the renlict be or^
not a4:c;Qrdi|ig to the justice of the case^

'

.^ 'W/'f
• T. R. 4U.

^^rhflr

t^_
'r^ ^"i.
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pocuruiry,

m or oilier
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» I contend

no Uod Sn

itlel Waih-
serve It was

the Eiig.

Ithin whicit

ier nguttrfi

ut here no

• it maj h&
ia not corn-

red. Thia

»c property

) county in

:tiontotlK

I if clearijr

the broad

'

tice Buller

^'(hatnpon

J the ofiYy^

becircom*

^ be orire

the caaij,**^

Ht

'dt -'i^ r"w I f i—tf^ J" '•

I conreire that the defendant ia entitled lftl4

" y*«'

%M ' " t'ito a now trial.

.••- .r»-. ; .. '.;: '

.'^V* 'N^-i^ •,>»»«,!

l^o^Wm, Attorney Oeiienili hi" reply.

UjbimpoHant to the real jiiHticeof thia

caa« that ibe defendant ahould not hav«
an opportunity of hringing forward the

antiquated doctrine of abatement disaeia--

ikif ^c. and therefore 1 contend that these

points not having been moved at the trial

ahould not now be taken into considera-

tlOll*'
, ^- •

,
.

'

y '

'^ 'i/ii -i /**»; ' • '• '
.. ' •

. y . *

Were tbji a caae in which juatico

cbutd not be done without considering

thenir I might not perhaps object to their

consideration ; but it is not so. Injustice

would take place by allowing the defen*
dant to take advantage of his own wrong
in making a forcible entry. Justice is

not his object) but he wishes to meet us
with defects in our title. The aeiain of
D. Washburn is sufficiently substantiated/

It is not necessary'ior a person to be con-
fined t6 his house to continue the poss^-
8100 of it ; if he baa fiAy houaea he may
move from the one to the otiier and con-
ti0«e hii p9S8esaion by haTingaen agent
or servant, 6r ev(}n by keeping a key.—
There is no occasion for a pfraon claim-

'M
eai- ju»

¥^^



m •MM la lAtTtm v«a».
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/

^' ',

J^'t,

f

IHA iaf tiiU to go Uck fkHli«r than to the

dtmtk or Misio of the ftncmtor ber«, oiort

tfi»n in Kflfland. H« knot obliged by

MJpMMJWII lua proof* boyond thai, to.

^All^ftlUMolfto mako ili^ or brtachot
' is tl|t «buM of ikiib • .

.^' '' '-^

^^The anctoiUlr*! djing teiied makef tbo.v^

boli^ title prMM yocM good, and it mjhf 4

tha A^bmAmM in haiHr a lKtil*# |itla.r^

Tllf) >'#ii|HKstion to waul • i6gialviiug

hat been takeo fros • toppoaed anologf

between oiir regitlrjr Actat aad the Eng-

ffii^ ttatutea ^r the enrolhnent of deeda

of bargain^ lale; no Mich analogj in (tuek

exista 1 there are registry a^ta in Riiglaod

at well at here, upon the Mme principle

and for tbe Mune pqrposea i namely, thai

pf gtringnotice (0 fubtequent piirchaaert,

but not to tulMiantiate of^oafum.tk$0kti'

,

IW coH^4er«lioQ for the plaa^ir*a

4ee4 waa tbe heal poaaible ; Ihere wM i

jml debt , due by the anceator, to which

tbt \n4» were liable under |he Otb Gee.

i|^^tN ifmm^^ nmtioB nay be noM^y

otmimf^^^''*tf^ •^ lud down by nf
Lov4Ceil»i Who mya, that a baifaipaji

m^ aver wnm^J or other Taloablea Hi

the ceQMdMitU«K If the defendaol bis

n^fib

ment,

Arst.

COUIMH

n^ JlvorUij

''mm
%» ai

Beql(4

are of

lNs4is<
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•daJui
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t^ Boulfo
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'lift' .

«»Hli»^ In )i|,m^ ^y j,^^^^^

CV AniMr-Th* point* orna by lh«
coun.«| for Om, defendant, .pp^r to be
jrortfcj^cowWenitioo, b<rtUm trki bad,

•n opportuiutj of bru^nM^ ^rward
^^•njr mrilB b« amy hair,, upon an eject.
«*Ht to be brought hf hlm-^lf, the Court•w of opinioa that th« rule nki .houid
b«4Mcharged.

'.I

!i.^'

Pit turiam^Jbu^ dMiargtd.

JOHNSON i^iiMI iMADia.

t'.

'1

•daJudgiii«itof,.g«;i^^l^i^^21ilL»r *
ft cai.it: apott it Siw aTw '

' ,^?^ Solicitor GenenJ. «ored to^'S?^ .

IJlt'!!!^
"^"^ "" '^^ ««>«»<>' thatSsr;«Mwnt didm lie for a defeodaot, tha

•" •**

^^..f^ '^^"^ •uthoriaing it being
«>«PI to plaintifi, wKl not iufficientir
general to embrace defeodaota. Thcr
•nlj point out the affidaiit to be made hr

%S3S5i;-'P^
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C'A^ 7<itlf< T*** c.ot*» in lliit <»ii

_ t^« •Otitlcd to llifl Mmm rtfncJf •

pl^iyr nM|ht bur* bad if b« had r<jc<rr-

fditt-lin •IW^^'H.-' '
'•*f^'»'^'*

'"^ ***"

•'•..1 rtr «*'''k ^''•"'

tarfMAliurMf '^ '"""''"""^1

S*"^tiJ^::n
EXPARTE RADTimUllif. |#^

iwu«r««r .

AiNwr «• Mr. TiioiiAt RAWWHOTit* tpplwd tbit

2SI-V"- U.rin to bejMlmiiiilttd an M^J'
•^•^ "^

Mr. RWwit wttH wh#*il'1ia bMn

,
articled being oliMsnt from ibe pr©fiiic#,

. the Ckwi* •dmiMed »fr. lUdtohurit ttpbn

.bb own »ifid*f it of iervlce for flw y«M»

* without the usual certificate. • ,

'
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