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DIVISION COURTS.

OFFICERS AND SUITORS.

Orricers.—Allachments : Custody of property
seized—** The Common Law Procedure Act of
1856," which comes into force on the 21st of this
month, has in several particulars a bearing on the
Division Courts. In respect to Attachmentsagainst
absconding debtors there is a very important pro-
vision with which it is necessary officers should be
at once acquainted. We have therefore procured
a copy of the Act; one of the changes referred to
is in the words following :

Sec. LVL—If any Sheriff to whom a writ of attachment is
delivered for execution, shall find any property or effects, or
tho proceeds of any property or effects which have been sold
as perishable, belonging to the absconding debtor named in
such writ of attachment in the hands custody and keeping
of any Constable or of any Bailiff or Clerk of a Division Court,
by virtue of any warrant of attachment issued under the pro-
visions of the Act of the Parliament of this Province, passed
in the Seasion held in the thirteenth and fourteenth years of
Her Majesty’s reign, intituled An Act to consolidate and
amend the several Acts now in forge regulating the practice
3}' Division Courts in Upper Canadua, and to extend the juris-

iction of the same, it shall be the duty of such Sherif to
demand and to take from such Constable, Bailiff or Clerk all
such property or effects, or the proceeds of any part thereof
as aforesaid, and it shall be the duty of such Constable, Bailiff
or Clerk on demand by such Sheriff and notice of the writ of
attzchment forthwith fo deliver all such propersty, effects and
Eroceeds as alcresaid to tho Sheriff, upon penalty of forfeiting

ouble the value or the amount thereof; to be recovered by
auch Sheriff with costs of suit, (which Sheriff shall, after
deducting his own costs, hold and account for such penalty
as part of the property and eflects of the absconding debtor);
Provided always that the creditor who hes sucd out such
warrant of attachment may proceed to Judzment against the
absconding dobtor in the Division Court; and on obtaining
Judgment and serving a memorandum of the amount thercof
and of his costs to be certified under the hand of the Clerk of
the Division Court, he shall be entitled to satisfaction in like
manner as and in rateable proportion with the other creditors
of the abscouding debtors who shall obtain a Judgment as
hereinafter mentionad. .

The course that Sheriffs will probably take under
this clause will be to serve on the Clerk or Bailiff
a note in writing, demanding the property attached
or the proceeds thercof—and with this notice the
officer should at once comply, handing over the
property to the Sheriff or his authorized agent on
request. It may however be found convenient for
the Sheriff to allow the property seized, particu-
larly if difficult of carriage, to remain in the Clerk’s
hands, the latter holding it as his, the Sherifi’s,
agent; but that course will be purelY discretional
witl botlt pusiies, fos abn OLoi@® will ve unaer nn
nhligstion tu allow the propenty seized to remain
with the Clerk, nor will the Clerk be bound to take
charge of it.for him. '

" The 57th sec. entitles a Division Court attaching
:redxtor,non obtaining Judgment, to share propor-

o~

tionally with other creditors, when distribution of
defendant’s property is made. The section reads
thus:

#Wheti several persons shiall sne out writs of attachment
doainst any absconding debtor, the proceeds of the property
and effects attached and in the Sherifi’s hands, shall be rate-
ably distributed amone such of the plaintifls in such writs as
shall oblain judgments and issue execution, in proportion to
the sums aclually due upon such judgments, and the Court or
a Judge may intheir discretion, delay the distribution, in order
to mive reaschable time for the obtaining of judgment against
such absconding debtor; and every creditor who shall pro-
duce a cestified memorandum from the Clerk of any Division
Court of his judgment as afure=aid, shall be considered a
plaintiff in a writ of Attachment who has obtained judgment
and issued execution, and shall by cntitled to share accord-
ingly. Provided always, that when the property and effects
of the absconding debtor shalt be insufficient to & «isfythe sums
duu to such plaintifls, none shalt be allowed to share, unless
their writs of attachment were is.ued and placed in the hands
of the Sheriff for exccution within six months from the dato of
the first writ of attachment, or in ¢ase of a warrant of attach-
ment, unless the same was placed in the hands of the Con«
stable or Bailifl betore or within six months after the date of
the first writ of attachmem.”?

The **memorandum® referred to in this cladse
may be in part according to the form numbered 53
in the general forms; but the memorandum, or
more propetly certificate, should also show that
the attachment was sned out in the case, and that
certain property of the defendant’s was seized
thcreuntllz:r and dclivered over to the Sheriff. In
casc there is no writ of attachment issued in the
Superior Courts against I). C. defendants, the pro-
ceedings in the Division Court in attachment
cases will continue to be according to the present
practice in these Courts. We should be glad to
have some note furnished to us of the first procegd-
ings under these clauses and the practice that may
be adopted.

Crerks—Answers lo queries by.

1 hereby take tho liberty of asking your opinion of the 5§2ud
Rule for the Practico of Division Courts, relative to an appli-
cation for a now trial. A, B. has obtained a Judgment forth-
with against C.D.; an order has been given the Clerk to
issuc an Execution; in the meantime C. D. makes an appli~
caiion for a new trial, in which application statements are
made as matters of fact which require proof, but C.D. refuses
to make affidavit to said facts, and iusists upon the Clerk
taking in the application by itself. Isthe Clerk warranted in.
taking in the application, and staying further proceedinys
without an affidavit in suppoit of the facts stated in the
application? .

The 52nd Rule of Practice provides that the
“grounds” on which a new trial is sought for, «if
matters of fact requiring proof shall be supported’
by affidauit.™ If the sole ground be a pure matter
of fact, and one of which the Judge could not have
had knowledge, and it is not supported by affidavit,
the delivery to the Clerk will not operate as a stay
to_the proccedings. But if scveral grounds are

mixed up, some 1equiring an afiidavit in support
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and some not, the Cletk should stay proceeding
till he hears from the Judge, or if the matter be
doubtful, it 1s the safer course for a Clerk to pursue.

In the case put, the order for immediate execu-
tion could only be superseded by the party’s com-
plying strictly with the requirements of the Rule.

SUITORS.

Evidence confincd to the particulars.—As promised
o the last number, we proceed to notice a few

ar in remembrance that the evidence submitted
mus! be confined to the particulars stated, in the
plaintiff’s case, in his claim, in the defendant’s
case, in his set-off, or other statutable defence
wheréof notice is required. Not that particulars
need be striclly accurate in every point 80 as to tie
down the partics to the very letter thereof for any
slight error not calculated to mislead, is immate-
rial. The use of particulars is to apprise a defen-
dant or plaintiff of what his adversary alleges
against him; and if the particulars give sufficient
information to the opposite Eany to guard him
against surprise, it answers the purpose for which
it was intended, and will be sufficient, though it
may be in some respects inaccurate. If any objec-
tion should be made to the particulars, the Judge
should be asked to amend it.

Admissions.—A very common mode of proving a
demand is by giving admissions in evidence, for it
is reasonably presumed that a party will not against
his own interest admit anything as trae which is
in reality false; but confidential overtures to settle
a case, “to buy peace™ or admissions made “with-
out prejudice,” as it is tcrmed, are not usunally
geeelved to operate against the party making them.
The old maxim, “silence gives consent,” may be
83id to apply in this way to admissions by uncon-
tradicted statements.  Thus statements in the pre-
acnce and hearing of the party against whom they
are offered are evidence, if from his silence or cor-
dact it may be presumed, he does not deny their
correctyess. A store bill, for example, is rendered
to a delendant, who reads over the items, or they
arc read over to him, and he makes no objection—
this goes a long way towards showing that there,
in fact, lies no objection to the bill.

The evidence of admissions are rather rma-
Yry of the existence of facts than proof of a distinct
fact ; and therefore some evidence of the demand
{toelf ou%::nproperly to be given: thus in a store
bill the plaintiff should give some evidence of the
account generally and then prove the admission, so
as to enable the Judge to connect it with the original
transaction, and not rest his whole casc on the proof
of admission, unlcss very poinwed and distinct.

g:lnts respecting evidence. The parties should|a bargain

The promise to pay or actual part payment of an
account afler bill yendered is strong evidence of the
gﬁfl'endam’s assent to the correctness of the whole

Written Evidence—Where a contract or bargain
has been set down in writing by the parties, in the
shape of “articles of agreement” for example, the
writing must be produced and proved according
to the general rule before referred 1o, that the best
evidence must be given that the nature of the case
admits, and in general word of mouth evidence of
is not allowed where there is written
evidence, if it is in existence. But if the “writing”
has been lost or is in the hands of the opposite
party, a witness can be called to prove its contents;
that is, in the latter case, if the party who has it
will not after a notice to Jroduce, bring it into
Court at the time of the trial.

If there is an attesting witness to a wriling he
should in general be ced to prove it; but if
there be no witness, any one acquainted with the
parties’ signature may prove it. A plaintiff or
defendant may, under certain circumstances, be
admitted by the Judge to prove a demand, but this
species of evidence is objectionable, and there
should be always ~ome additional evidence to sup-
port a party’s own statement—for if the ite

should contradict it on oath, there w then
be nothing on which the Judge might act.

Evidence in ordinary actions—Sale of goods, §c.
The most common action in the Division Courts is
for the sale of goods, and where the goods were
supplied to the defendant, the plaintiff will merely
have to prove that the goods were delivered and
their value. The delivery is mmall‘yl proved by the
Clerk who served the party, or if the plaintiff kept
no Clerk and the demand 1s small by proof that the
defendant was in the habit of dealing with the
plaintiff, and the production of the plaintifl’s books
in which the items are regularly charged, same
being verified by his oatl:.

The value of goods is commonly fixed at the time
of sale, and express proof thereof may be given;
but where goods have been sold without any agreé-
ment as to price, proof of what was the selling price
of such articles at the time will be sufficient, or
proof that the defendant on former occasions paid
the same price for similar goods, provided the arti-
cles are not of fluctuating value.

With regard to fixed price it may be observed
that if a man agrees to sell an article (a waggon for
oxamrlo) at & eewtain prina, == pouis lut anaterials
superior to those for, the purchaser js nejther
bound to pay a higher price nor return the waggon.

Wherever there is any ex‘pxess promise to pay
lawful interest it may be enforced, like any other
contract; and intercst is commonly allowed ou
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accounts of a year’s standing where it can be shown
that, according to the course of dealing, interest has
becn before admitted, or that it was an understood
t?ing that interest would be charged after a certain
time,

ON THE DUTIES OF MAGISTRATES.

SKETCHES BY A §. P.
(Continmed from page 123.)

HEARING UPON THE MERITS.

The information or complaint having been read,
or the substance of it stated to the defendant, he is
called upon to say wlil? he should not be convicted,
or w'l‘:!y an order should not be made against him,
according as the proceedings are by way of infor-
mation or by way of complaint,

If the defemdant, when so called upon, admits
the truth of the information or complaint, and so
pleads guilty to the charge as laid therein, and
shows no cause why he should not be ronvicted or
an order made against him, the Bench is of course
relieved from the mecessity of going into evidence,
and may at once rmceed to adjudicate; and even
where the particular Statute, under which the infor-
mation is laid, requires in terms that the offence
be proved by the oath of one or more credible wit-
nesses, it has been held that the defendant’s con-
fession is sufficient proof to satisfy the Statute.

If the defendant, however, in admitting the truth
of the information or complaint should show an
eause why he should not be convicted, as by plead-
ing qualification, justification, orsuch like, although
the admission dispenses with the necessity of prov-
ing the charge as contained in the information or
complaint, yet the Magistrates should go into such
evidence as may be necessary to prove or negative
the qualification or justification; it being observed
that the affirmative proof of any such matter which
is relied upon in defence, is thrown upon the de-
fendant. When the Magistrates have satisfied
themselves of the true facts of the case, they can
proceed to adjudicate (1)

If no preliminary objections be taken or they be
overruled, and the defendant pleads not guilty to
the information or complaint, the justices proceed
forthwith to investigate the facts of the case.

Ordering Witnesses out of Court~In the Su-
perior Courts it is not unusual, when a case
is called om, for the parties' to make application
to have the witnesses on both sides kept out of
Courtt, until called upon respectively to give evi-
dence; and although the Justices, on a hearing for

summary conviction, are not bound to follow the
practice of Superior Courts in this particular, yet
on obvious grounds it scems most desirable that
they should comply with such a request when
made, and order the witnesses to remain outside
the Court-room until called in to give evidence.
Should, however, any of the witnesses, contrary to
the orders given them, remain in Court and hear
the evidence given by other witnesses, that will not
justify the Justices in refusing their testimony; but
such evidence will be naturally weakened in the
eyes of the Bench.(8)

Coxrse of proceedings.~The course of proceed-
ings is distinctly laid down in the Act 16 Vic., cap.
178, sec. 13, as follows, viz.:

“The said Justice or Justices shall proeced to
hear the prosecutor or complainant and such wit-
nesges as he may examine, and such other evidence
as he may adduce in support of his information or
complaint respectively, and also to hear the defen-
dant and such witnesses as he may examine, and
such other evidence as he may adduce in his de-
fence, and also to hear such witnesses as she pro-
secutor or complainant may examine in reply, if
such defendant shall have cxamined any witnesses
or given any evidence other than as to his, the
defedant’s, general character; but the presecutor
or complainant shall not be entitled to make any
observations in reply upon the evidence given by
the defendant, nor shall the defendant ke entitled
to make any observations in reply upor the evi-
dence given by the prosecutor or complainant in
reply as aforesaid.”

MANUAL, ON THE OFFICE AND DUTIES OF
BAILIFFS IN THE DIVIS!ON COURTS.

(For the Law Journal.—By V.)
CONTINUED FROM PAGE 125.

SERVICE OF JURY SUMMONS,

In serving summonses on Jurors the Bailiff is sim-
ply to execute the process entrusted to him; and
all the Jurors for whom he has summonses should
be served, whether in reality they are liable to serve
as Jurors or not. Nor should he omit to serve a
party on a representation that such party is unable
by reason of illness to attend : these are not ques-
tions on which he is to decide; he is merely an
agent to serve the summons, handed to him accord-
ing to the directions of the Statute. At the same
time it will be proper for the Bailiff to make a note

(1) Stone 1.

(2) Cork v. Nethercote, 8 C. & P. 114; Chandler v. Horn, 3 Ma. & Rob. 498.
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of any objection or any excuse for non-attendance
that may be made by a party whom he serves, and
atate it at the proper time to the Judge.

The 35th scction of the D. C. Act regulates the
time and manner of seryice of Summons on Jurors.
The time i= three days at least before the Court
day (that is three olcar days) and the summons is
served by delivering the same personally to the
Juror or leaving it for him with a grown-up person
at his residence ; what has been before said of non-
personal or ¢ house-service” will apply here,

The Bailiff should note on a list prepared for the

purpose, the time and mode of service on each

Jurar, and make return to the Clerk before the Conrt
day.

Scrvice of Nolices—Notices of defence and other
notices may require to be served by the Bailiff;
they are in gencral necessary to be scrved six days
at least before the Court day, and may be served
by delivering a copy to the opposite party or leaving
the same for himn at his usual place of abode, but
as services of this kind are usually made by the
parties, a brief reference scems sufficient.

Taking Confessions.—A Bailiff may accept a eon-
fession from any debtor desirous of e¢xceuting the
same according to thc 54th section of the N.C. Act;
and he is bound to take it whenever tendered to
him. Bailiffs should therefore always carry with
them a good supply of blank Confessions and pen
and ink to take then;, for materials for writing are
not always to be had in the out of the way places
to which officers have 10 go.(1) In taking a con-
fession, the sum confessed should be inserted in
words at length and not in figures: and the paper
should be kept clean,

A confession may be given before any suit com-
menced as well as after action brought. The form
of confession after action brought is given in the
forms (No. 11); the form of confession Yefore
action nced not bo given, as it is for the party in
whose favor it is, to have it correctly drawn; but
the 31st Rule of Practice gives the nccessary infor-
mation on this head.

(1) The plan spoken of in a0 old mundber of the Latw Jowrnal is an excellent
one:—~"In some counties Dailils Lave n specics of Jenther packetelonk with
four divicione, one for snmsnayses, once for confessions, ane for executions. n!
one for subjwenas and other (s, thic scesnsasmpne and €asy plan for heep-
ing the papers unmured aud for uveiditg tntake of coitfuson—but CXperchce
3 the best teacher.”

The Bailiff should read and explain a confession
taken from an illiterate defendant, and should in
all cases sign his name at once as a subseribing
witness after the defendant has put his name or
mark to the document. Bailiffs should bear in
mind that evety confession taken must be proved
on oath, and in such oath the officer must be pre-
pared to state “that he has not received and is not
to receive anything from the plaintiff, defendant, or
any other person, except his lawful fees for taking
such acknowledgment, and that he has no interest
in the demand sought to be recovered.” Whenever
a confession is taken on Forcign Summons, an
affidavit of the execution thereof shauld always
accompany the confession, when retnrned to the
Clerk of the Court; otherwise, the Judge cannot
treat it as a confession, and the officer will lose
his fee,

— "

U. C. REPORTS,

GENERAL AND MUNICIPAL LAW,

Tur Mousiciearity oF BERLIN v. GRANGE,
(Trinity Term, 19 Vic.)
Assessment of unacenpied land of non-resid -Bode of collecting same, §e.

A nonereanlent owner of lands cap only by ruted on the assessment roll bynamse
ut Ins ows requests  ‘The taxes due on lands of sion-residents canniot be sued
for as & debt unul they have been five a'ws  arrear, and cannot be realized
by a sale of tho land in nanuer provided for in the act. Macawlay, C. J.,

dissentiente,
wsentien [5C.P.R. 211}

Wirit issued the 14th February, 1855.  Declaration in debt
for £383 16s. 1d., recites that in and during the year 1854, the
defendant then bein?l resident without the limits of the village
of Berlin, to wit, at the town of Guelph, in the county of Wel-
lingtan, was the freehold owner of certain unoccupied lands,
tenements, and hereditaments within the himits of the said vil-.
lagoe (comprising village and park lots, known and designated
by certain numbers); and also of certain other lands, &e.,
within the limits of the said village, all of which consist of part
of lots three and fuur, and lot sixteen, old survey, township of
Waterloo; in respect of which said lands the defendant was,
according to the provisions of the statute in that behalf, liable
to be rated and assessed for the said ?'ear 1854, in and for
divers taxes or rates for publie, county, village, and other pur-
poses, chargzeable upon, and payable out of the said lands, &c
and the said defendant being so liable, the said lands, &c., were
in the said year 1854 duly assessed and valued, and in respect
thereof, the defendant being then resident without the limits of
the said Municipality, was rated as a non-resident by the duly
appointed assessors of the said Municipality, &e., for the said
year 1854, at certain sums for tho actual and annual value of
the said lands; which said lands, according to their numbers
and designations, and the said several sums at which the same
were assessed and valued as aforesaid, were duly entered by
the assessors for the said year in the assessment roll of the
whole ratable property of the said village for the year, the value
of such lands in the aggregate being £1,110 9s., of all which
premises due notice was afterwards given by tho said assessors
to the defendant, according to the statute in that behalf; and
which valuation had not been appealed from or varied; apd
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the plaintiffs MS that by a by-law passed, in the lyc:u' of our
Lord 1852, by the Municipality of the County of Waterloo,
£51 123, 94d. was imposed and directed to Lo raised out of
the actual or annual value of tho wholo real and personal rata-
ble property of the said village for the year 1851 next ensuing,
for the purposes of the said %oumy of Waterloo, and that b
two other by-laws of tho said county, passed in 1853 and 1854,
the sum of £17 19s. 244, and-£78 11s. 7}d. were imposed and
directed to be raised as aforesaid, amounting together to £148
33. 7}.; and that afterwards, to wit, on the 1st of July 1854, it
was notified 0 the clerk of tho said village, &c., that tho eaid
sum of £148 3s. 7id. was to be raised, &c., as aforesaid : and
the plaintifls also say that by a by-law of the said village,
d the 17th of August, 1854, it was enacted that two shil-
iings in the pound should b raised and levied out of the whole
ratable praperty within the said village, over and above the
rato in the pound also leviable for county purposes aforesaid ;
and that the clerk, as aforesaid, afterwards, according to the
statute, &c., made out the collectors® roll from the assessment
roll of the said village in the said year 1854, and thercin the
several sums at whioh the defendant was assessed by the said
assessors of the said Municipality for the said year 1854, in res-
pect of the said lots &e. whereof the defendant was such owner
as aforesaid, and the actual value of such lands, and tho sum
payable in respect of such lands, &c., as well for the aforesmd
rato of two shillings in the pound as for tho sums requived for
county purposes afaresaid, being five-pepco in tho %ound upon
such property as for and in respect of a certain public rato of
one penny in the pound for the Lunatic Asylum, were entered
and do appearg the whole amounting together 10 £110 10d. for
she said vxlla} of Berlin, and £23 2s. $d. for tho said county
of Waterloo; and £4 12s. 53d. for the Lunatic Asylum—in the
whole £138 16s. 1d., payable by the defendaut for the said
year 1851 in respect of such lands owned by him as aforesaid;
and that such roll so made out as aforesaid, was afterwards, to
svit, on the 30th day of September 1854, by the aforesaid clerk,
delivered to Henry Eby, colleetor of tho said Municipality of
Berlin for tho said year 1854, to be enforced by due courso of
law; and that afterwards, to wit, on the 10th day of December
1854, tho said Eby, while being such collector as aforesaid,
ve notice to the defendant, who was and is resident without
s?o limits of the said village, of the eaid soveral rates and
sums of monoey so leviable out of and in respect of the said
lands, &ec., of the said defendant, and demanded payment of
tho defendant thereof, according to the provisions of the
statute in that behalf; yet that the defendant hath nct
paid the same, or any past thereof, to the said colleetor, but
wholly refused so to do. And tho plaintifis say that there
was not any goods upon the said lots, &e., or any of them,
whereby the said collector could by distress have made the
said sevoral rates, or any of them, according to the statute in
that behalf provided, and the said rates have not since been
paid, nor any part thereof, either to the plaintiffs or to the trea-
surer of the county of Waterloo, but the samo remain wholly
due, &ec. ; by reason, &ec., and by forco of the statute in that
behalf, an action hath accrued to said plaintiffs to demand &e,

Second count—For interest and account stated ; judgment by
nil dicit, and damages assessed at £14 18s. 10d.

In Easter Term, 18 Vic., Wilson, Q.C., for the defendant,
obtaiged a rule upon the plaintiffs to show cause why judgment
should not be arrested, on tho following grounds, viz., 1st, that
the by-laws were not sufficiently sct out in the declaration;
2ndly, that the plaintiffs cannot maintain the action ; and 3rdly,
that no action at all lies against tho defondant; referring o
Provincial statute 16 Vic., cap. 182, secs. 8, 17, 22, 23, 40,43,
45, 46, 48, 49, 50, 54, 55, 68, 72 & 5.

Guynne, Q. C., showed cause.

Macauvray, C.J.~The statute 13 & 14 Vie., cap. 67, sec. 7,
enacted that all Jands should be assessed in the township, vil-
lage, or ward, in which they lie, in the name of and against
the awnet if Known, and if ho resides or has a legal domicile

when the aseessment is mado within such townshig, village,
or ward, or town or city in which it is included. But if the
owner be not o resident or be unknown, then against the occu-
R:mt, if occupicd. Sec. 8: Unoccupied lands not known to

e owned by any party resident in the township, town or city,
&c., shall be denominated, ¢ lands of non-residents’—see sec.
20. Sce. 11: Taxes how enforced. See. 17: Form and con-
tents of assessment rolls, and schedule B.  Sec, 20: Lands of
non-residents to be designated in a part separate headed ¢ non-
residents? land assessments.”  Sec. 37: When the party shall
not be redident within the Municipality, or shall have removed
out of the same; and see also statute 16 Vie. cap. 182, sec. 45.

It is said, as a reason against an action liko the present, that
if it lies after tho time has elapsed for the return oP the collec-
tor’s roll, it may happen that at the end of four or five years,
when the rates have been increased ten per cent each succes-
sive year, the rates so increased may bo levied by the county
weasuror by distress of goods, should sufficient be found upon
the lands, or if not, that a warrant may be issued to the sherift
to sell the lands for such arrears, while the plaintific were in-
consistently prosceuting an action of debt to enforce the samo
principal rates or taxes with six per cent interest instead of
ten, and thereby cavsing a clashing of remedies which could
not liave been mtended, But it does not follow necessarily
that there must be such clashing, or that the remedy in pey-
sonum by action, and against the land in rem may not be con-
current until the arrcars are recovered by one mode or the
other.  The special remedies against the party would fail, if
he was non-resident and had no distrainable goods within the
county ; the remedies against the land would continue, so that
any goods afterwards found thereon might be distrained, or if
noty tho land might bo rold; the only personal remedy that
would remain against the party or his goods would be through
the mediumn of an action.

Upon and after the 1st of Jannary, 1854, the assessment was
rcgu\nted by the Provincial statute 16 Vic., cap. 182; sec. 1,
cnacted that all lands, to whomsoever belonging, shall be as-
sessed in the township, village, &e., in which they lie, and in
the name of and against the owner thereof, if known, or if resi-
dent, or having a legal domicile or a place of business when
the assessment shall be made, within such township, village,
&e., in which it is included, or if such lands be occupied by
such owner, or wholly unoccupied: but if the owner be not so
resident, unknown, or the land be occupied, it shall be asseseed
in the name of and against tho occupant ; and occupied land,
owned by a party known or residing or having a legal domicile
or place of business in the township, village, &c., where the
samo i3 situate, but occupied by another party, shall be as-
sessed in tho name of and against both the owner and oceu~
pant, &e,

Section 8—That unoceupied lands not known to be owned
by any party resident or having a legal domicile or plagce of
business in the township, village, &c., where the same are
situate, or belorging to uny Harty whose residence or domicile
or place of business, upon diligent enquiry by any assessor, &e.
shall not bo found therein, or who, being resident out of the
Municipality, shall not have significd 10 the assessors person-
ally or in writing that he owns such lands and desires to be
assessed therefor, shall be denominated ¢lands of non-resi-
dents,” and shall be assessed as thereinafter provided.

Section 17.—The assessors shall pre an assessment roll,
in which, after diligent enquiry, shall be set down in different
columns, &c., the names, &c., of all taxable parties rcsi-
dent in the township village, &c., and of all non-resident free-
holders, who shall either in person or in writing have required
such assessor to enter their names, and the lands owned by
them, in the roll, together with the description and extent or
amount of Property assessable against each, and containing
the particulats in the schedule marked A., &e.; provided al-
ways, that whenever any assessor shall enter upon his xoll the
name of any freeholder who shall have required his name sa
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to be cntered, he shall writo opgosito to it ¢non-resident,??
together with the addruss of such trecholder, &e.

Section 22—That the lands of non-residents who have not
required their names to be entered by the assessor shall be
designated in the same assessment roll, but in a part scparate
from the other assessments, headed ¢non-resident lands nssess-
ments,” in manner therein provided,

Section 23-—That the asscssor shall give notice to residonts,
and transmit by post to non-residents named in the roll, a
notice, as therein directed.

Section 24—Rolls to be completed betwoen the 1st of Feb-
ruary and 15th of April.

Section 25—And the same to be delivered to the clerk of
the municipality.

Section 26—Provides for an appeal by any person deeming
himself wrongfully inscrted on the roll, or overcharged, &c., by
the assessor, &c., within 14 days aftor the timo fixed for the
retum of the assessor’s roll, &c.  And the roll as finally passed
by the court of appeal, &e., shall be valid, and shall bind all
parties concemed, notwithstanding any defect or error com-
mitted in or with respect to such wil.  Noticesto non-residents
of the meeting of the court to be addressed to such party
through the postoflice.

Section 28 gives a final appeal to the judge of the Co, Cowt.
Sections 31 to 37 provide for the municipal rates.

Section 39—The clerk of the municipality to make out col-
lectors? tolls containing the names of the parties assessed, &c.,
with amounts, under distributive heads, as therein provided,
including public taxes under 13 & 14 Vie., cap. 68, &e.

Section 40—The clerk to make out a roll of the lots, &c.,
assessed against non-residents whoae names have not been set
down in the assessors? roll, &c., and shall transmit the same to
the treasurer of the county, &e.

Section 41—The collector, on receiving the rolls, shall collect
the taxes, calling upon residents, &c., and if any person whose
name appears on his roll shall not be resident within the muni-
cipality he shall transmit to him by post a statement and
demand of the taxes charged against him in the roll, and the
collector shall not receive any money on account of any lands
not set down on his roll,

Section 42—1f taxes are not paid after notice, &ec., the col-
lector may levy the same by distress and sale of the goods, &c.,
of the party liable, wheresoever found within the township, vil-
lage, &c. " So after one month he may distrain any goods upon
the lands of non-residents on which the taxes inserted against
the same on his roll have not been paid.

Section 45—If any party against whom any tax now is, or
hereafter shall be assessed, in any township, village, &c., shall
not be resident within the municipality, or shall have removed
out of the same after such assessment and before such tax shall
have been collected, or if any party shall neglect or refuse to
pay any tax, &c., assessed in any township, village, &c., withi
the county in which he shall reside, &ec., it shall be lawful for
the collector, &c., to levy and collect such tax, &c., by distress
and sale of the goods, &c., of the party asscssed in any town-
ship, village, &c., which for judicial purposes shail be within
the same county, and to which such party shall have removed,
or in which he shall reside, or of any , &c., in his 8-
sion therein; and if in every case taxes payable by any
party cannot be recovered in any special manner provided by
this act, they may be recovered with interest and costs, as a
debt due to the township, village, &c., in a competent court in
this province, and the production of a certified copy of the col-
lector’s roll, &e., shall be prima facie evidence of such debt,
and the taxes, &c., shall be a special lien on such lands, &c.

Section 46—The collector to return his roll to the treasurer of
the township, village, &c., on or before the 14th of December in
each year, or on such other day in each year as the municipal
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council of the county shall have appointed, not later than the
1st of March following, and pay over amounts collected, &c.

Hection 47—If any taxes mentioned in the collector’s roll
shall remain unpuid, and the collector shall not be able to col-
lect the same, he shall deliver to the township, vill«:ﬁe, &e.
treasurer, an account of all taxes remaining due on the said
r0ll, showing the reason why not collected, as a ¢non-resident”
% no property to distrain,” &e.

Section 48—Commissioner of Crown Lands to retum to the
county treasurer yearly, in January, a list of lands ted, &c.,
during the previous year, and of all ungranted lands, &ec.

Section 49—The treasurer of each municipality shall, within
fourteen days after the time determined, as before Ymvxded, for
the return and final settlement of the collector’s roll furnish the
treasurer of the county with a copy thereof, s0 far as the samo
relates to all the lands of the municipality, with the sums paid
and in arrear, &c.

Section 50—After the time when the collector’s roll has been
returned tothe township, village, &e., treagurer, no more money
shall be received on account of the arrears, then due by any
officer of the municipality to which such roll relates, but the
collection of such arrears shall belong to the treasurer of the
county alone, who shall receive payment of such arrears, and
of all taxes on lands of non-residents theretofore rogquired to be
returned, and certified to him by the cletk of the municipality,
&e. Section 51—The treasurer of the county to enter in books
kept for the ;{urpose the lands on which the taxes remain
unpaid ; such hooks to be balanced yearly on the 1st of May,

&e. Scction 53—Arrears to be increased ten J)Ber cent, &c.
Section 54—If any distress shall be upon the lands of non-resi-

dents in arrears for the taxes, the county treasurer may issue a
warrant to the sheriff to levy the amount of any goods, &c.,
found on such lands, &ec., in the same manner as provided in
sections 42, 43 and 4.

Section 55—~Whenever a portion of the tax on any land has
been due for five years, the treasurer of the court is to issue a
warrant to the sheriff,

Section 57—Who shall proceed to sell such lands, &e., as
therein provided, Section 58—If no distress, &o.

Section 68—All moneys received by the county treasurer on
account of taxes on non-resident lands in any municipality in
the county, whether the same be paid to him directly or levied
by the sheriff, shall constitute a separate fund, called «The
non-resident land fund,” and an account shall be opened with
each municipality with the said fund.

Section 69—All arrears to form one general fund, &e.

Section 84—Monies eollected by the township, vi ), 8C.y
collector for county purposes, &c., are to be by hi to the
treasmi‘e‘; of the municipality, and by him to the county trea-
surer, &c.

18 Vic., cap. 21—When a collector of any municipality may
have heretofore failed or omitted to collect the taxes mentioned
in his collection roll, or any portion therof, by the 14th of De-
cember (or by such other day in the year for which he may
have been, or may hereafter be collector, or as may have been,
or may hereafter be appointed by the municipal council of
the county) it shall and may be lawful for the council of such
municxpa.ﬁty to authorize and empower by resolution the said
collector, or any other person in his stead, to continue the les
and collection of such unpaid taxes, in the manner and wi
the powers provided by law for the general levy and collection
of taxes, provided nothing therein contained vsiull be held to
affect the duty of the collector to return his collection roll, or to
invalidate or otherwise affect the liability of the collector or his
secunties in any manner whatever.

I do not see that any remedy except by action remains to
enforce payment of taxes imposed upon persons assessed in
respect of personal groperty only, who may have left the
county, or against whom no distress of goods can be legally
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levied, and such action is vested in the municipality by the
45th section of the act 16 Vic., cap. 182,

Then, as to rates «ue upon lands of non-residents: I see no
good reason why an action is not maintainable by the treasurer
of the county it the name of the village municipality, after
the collector’s return has been made, or by the collector in
the same name during tho existence of his authority, if the
non-resident Put{ requested his namo to be inserted on the
assessors’ roll,  In the present case the action may have been
instituted by the collector before his authority ceased—that
is, if it was extended to the 1st of March, or continued under
the statute 18 Vie., cap. 21, or by the county treasurer after-
wards; but in either event the proceeds would, I sugpow, go
to the county ¢ non-resident jand owners® fund,”” and be paid
to the county treasurer; but that is a question not necessarily
calling for discussion at present. But it is not alleged that
the defentdant’s name was inserted on the collector’s roli at
his request ; if a_non-resident, and he did not request it, a

unestion arises whether he could be assessed ’personall atall.
%‘lm his name was entered in the assessors’ and collector’s
roll is averred, and it must be intended that it was so entered
eithar at his request or because he was known to be the owner,
and therefore entered as a non-resident; and if he was such
vner, and his name appears to have been legally entered, I
‘aink the taxes became a debt under the 45th section, and
that a right of action vested in the plaintiffs whenever it
turned out that the rates could not be realized by any of the
apecial modes pointed out in the statute in that behalf; tne
special modes were, I think, prompt remedies by distress and
sale of goods, &c., if found within the municipality, in some
cases, as of non-residents, or within the county in others.
That special manner in the 45th section is equivalent to a
summary manner, and that the power to the county treasurer
and sheriff to sell the Jands at the end of five years is not
included; if it were sv, no action could be brought during
the collector’s time for taxes rated against lands, nor after-
wards, until the land had been sold, and a deficiency stil
remained. It is contended no action like the present can be
brought in the plaintiff’s name after the collector’s roll has
been returned or his powers have ceased 3 and if not, it proves
that a sale five years afterwards is not included in the special
manner provided by the act; but the statute shows that the
taxes as a debt might accrue against the owner of lunds when-
ever the apecial manner failed. A remedy by distress would
not necessurily fail during the collector’s time—sce sce. 54
and a lien upon the lands is expressly declared at the end of
the 45th ecction. The languagoe of that portion creating tho
debt is very comprehensive; it says, if in any case the taxes
payable by any party cannot be recovered in any special
manner provided by the act, they may be recovered, with
interest and costs, as a debt due to the township, &ec., in a
competent court in this provinco. It seems to me reduced
then to the consideration whether it sufficiently aps»ears that
the defendant was by name duly rated for theso landsasa
non-resident ; section 7 authorizes such entry if the owner is
known, or (secs. 8, 17 & 38) required by him in person or in
writing. If it could be intended that the entry was at defen-
dant’s request, there would be an end of all question on this
head; still, if known to the assessor, and entered and notified
accordingly, and the roll containing such entry became final
in the absence of an a&peal (and none appears to have been
made) under sections 26 and 28. There is a want of consis-
tency in the statute unless the word or in section 7 be read
and ; one section speakinti of owners known, and others of
non-residents requesting the insertion of their names, and in
some instances it is said the word or may be read and, to
fulfil the obvious intention of the Legislature.

‘When a rule is moved to arrest judgment after a judgment
by default, the intendments are not made as after verdict, but
as upon general demurrer; but the declaration states, and the
default admits, that the defendant was in fact entered on the

roll and rated for the lands mentioned, and according to the
maxim, omnia prasumuntur, rite et solenniter ess¢ acta,
donec probetur in contrarium—everything is presumed to be
right and duly performed until the contrary is shown. It is
clear, on the face of the declaration, that the de!'en_dmt wan
not resident within the village of Berlin, and it is alloged
under a videlicet that ho was resident in Guelph in another
county ; as a non-resident he may have in fact resided in the
county of Waterloo, or elsewnere in Canada, or in any other
part of the world, than Guelph ; the substance of the averment
18, that he was not resident within the Municipality of Berlin,
in which the lands in question are situate, but being kncwn
to be the freehold owner, he was entered and rated therefor,
as such non-resident, either at his own request or becauso
known ; whichever way it was, I think that after notice of
being so rated by the assessor, and demand of rates by the
collector, his acquiescence, if not his previous request, must
be presumed, else the roll is not final in the absence of any
appeal. According to sec. 26, if defendant was improperly
assessed, he ought to have appealed, and not silently acqui-
esced thorein until this action was brought, and then to sutfer
judgzment by nil dicit to be entered against him. In my opi-
nion the action well lies, and the money when recovered
should be paid by the plaintiff to the county treasurer, or if
paid 1o the plaintifis, they can only recover it to the use of the
county, and will bo bound to pay it over to such treasurer, or
to account to the county accordingly. The plaintiffs’ name
is only used to enforce payment for the benefit of the county
treasury, which in its turn is bound to account to the village
municipality, (sco secs. 68, 69, 81) unless the late statute is
Vic., cag. 21, varies the effect of the former statutes on this
head, which is not at present material to be considered. The
objection that the by-laws referred to in the declaration wero
not sufficiently stated or set out, was not supported by autho-
rity ; and the collector’s roll being made prima facie evidenco
of the debt by sec, 45, I do not suppose avy objection on that
head can be sustained.

McLean, J.—By the 16th Vic., cap. 182, the formor acts,
13 & 14 Vic., cap. 67, and 14 & 15 Vic, cap. 110, are repealed,
except in so far as the same may affect any rates or taxes of
the then present year, or any rates or taxes which had
accrued and were then actually due, or any remedy for the
enforcement or recovery of such rates or taxes not otherwise
provided for by that act. And it provides that all taxes of
tho then present year and all arrcars of other taxes remaining
due after that act shall come into force, (1st January, 1854)
sltyxlll1 be collected and recovered according to the provisions
of that act.

The rates for which this action is brought were for the year
1854, sumo of them payable under by-laws of previous years,
and some for municipal purposes of the county of Waterloo,
or the village of Berlin, under by-laws of that year. The
remedy for the collection of such rates must be under tho
act 16 Vie., cap. 182; and unless tho 45th scction of that act
confers upon the plaintifls the right to sue the defendant for
such rates, this action on the first count cannot be sustained.
B{ the 7th section of that act it is provided that all lands, to
whomsosver belonging, shall be assessed in the township,
village or ward in which they lie, and in the name of and
against the otoner theyeof if known, or if resident or having
a legal domicile or place of business when the assessment
shall be made, within such township, village or ward, or if
such lands be occupied by such owner,or wﬁolly unoccupied,
but if the owner be not 20 resident or be unknotwn, or the lands
be occupied, it shall be asseased in the name of and azainst
the occupant ; and occupied land owned by a party known or
residing or having a legal domieile or place of business in
the township, &c., where the same is situate, but occupied
by anuther party, shall be assessed in the name of both the
owner and the occupant, and the taxes thereon may bo recov-
eted from either. .



148

LAW JOURNAL.

[ _A:ro ust,

From tho terms used in thia scetion, it is contended that
landa may in all cases bo assessed against the owner if known,
and his name may be on the nasessment roll as the owner;
but it is cloar to mo that tho clauso was not intended to give
that authority to an assessor. Such a construction is whall
ait varianco with tho provislons of tho oiuhth scetion aud all
tho other provisicns of tho statuto; and, according to my
view, tho true interprotation of tho clause is to limit it in s
oparation to persons known to tho assessors within the town-
ship or municipality. It cannot havo been intended hy the
logislatute to allow an nsenssor to put down upon his roll,
perhaps witl.  quiring, and gonerally without the means
of knowing unless by hearsay, who tho ownors of the property
ate, the names of individuals as owners to whom commen
rumour may havo assigned the ownership of land. It is not
to bo imagined, contrary to th oxpress provisions of the very
noxt section of the act, that it was intended by the legislature
to give to tho assessors the right, upon their own view of the
ownetship of Jands, to put them down upon their roll as the

roperty of an individunl, resident in another and perhaps a
distant part of the provines, and thus throw upon etrch indi-
viduals the costa of an appeal or perhups of an action like
the present, in which the production of a copy of the roll is
declared to be avidence of tho debt.

By the 8th section it is enacted that unoccupied lands not
known to bo owned by any party resident or having a legal
domicile or placo of business in tho township, &e., whero the
samo aro situate, or belonging to any party whose residence
or domicile, or placo of business, on diligent enquiry, should
not bo found thercin ; or wha, boing resident out of the muni-
cipality, shall not have signified to the assessors personally or
in writing that he owns such lands and desires to be assessod
thercfor, shall bo denominated ¢lands of non-residents,®? and
shall bo assessed in manner thereinafter provided. Then b
the 22ad section of the samo act it is cnacted that the lands
of non-residents who have not required their names to bo
ontered by the assessors shall be desiznated on tho same
assessment roll, but in a part scparato from the other asscss-
ments, headed, # non-residents’ land assessments,” &c.; it
Prescribes the mode of proceeding in entering such lands'on
the roll. The plain intention of these provisions appears to
me to be that the name of any resident owner of land, or of
any owner who may have required his land to be assessed,
may be cntered on the assessment roll ; but that in all other
cases the lands shall be entered and rated as tho ¢ lands of
non-residents’; in which latter case tho land only, and not
the owner personally, would be liable for the amount of rates,
if the amount did not exceed the value of the lauds.

By the 46th section every collector is bound to return his
collection roll to the treasurer of the municipality, and to pay
over the amount by the fourtcenth of December in each year,
or such other day, not later than the Ist of March next fol~
lowing, as the municipal council of tho county shall have
aypomted. Tho power of extending the timo for the return
of the eollectors’ rolls and the payment of monies collested is
not given to tho municipal council of each township or vil-
Jage, but belongs exclusively to the municipal couacil of the
several counties; so that, without such authority expressly
derived from the County Council of Waterloo, the collector
for the Municipality of Berlin could not move in making any
collection on his roll after the 14th of December, 1854, and it
is not alleged in the declaration that any such authority was
atany time given. We must then assume that the collector’s
toll was duly returned on or before the 14th of December,
1854, and that, in pursuance of the 47th section, the collector
put_dyown opposite to each separate assessment the amount of
which was not collected the reason why he could not collect
the same, by inserting in cach case the words ¢ non-resi-
dents,” or “no propeny to distrain.” And we must also
assume that, in order to obtain credit for the amount of uncol~
lected rates, the collector made oath as required by that sec-

tion of tho sums romaining unpaid, and that no distress could
bo found from which tho same conl! be collected.  All this
having been done, then the 0th section declares that ¢ no
nore moncy shall be recefved on account of thy arrears then
due Ly uny officer of the municipality to wwhich such roll rc-
{ates, but the collection of such arrears shall belong to the
treasurcy of the counly alone, and ho shall rocoive payment
of any stich arrears, and of all thu taxes on lands of non-resi-
denta required to be returned to him by the clerk of each
municipality, By the 53rd suction, n sum of ten per cent is
to bu added yearly to any atrcar of tax duo upon any parcel
of land by the county treasurer. And if at any time within
five years sufliciont distress can be found on the Jands of non-
residonts, tho county treasurer may authorize the sheriff to
lovy thorofrom the amount of arrears.  But if not so collectud,
and resnuining duo for five years, the same may be levied by
a sale of the lands.  All thuse provisions must be nugatory,
and the express prohibition contnined in tho 50th clause
against any oflicer of a township or village municipality
1eceiving monoy after the return of the colluctor’s roll must,
ag it appears to'me, be wholly disregarded, if it be held that
the plaintiffs can maintain this action and thusoust the county
treasures from tho excreise of a power which the statute gives
to him alone. If the plaintiffs can maintain this action against
tho defendant, admitied to be, not only non-resident within
the village of Berlin, but admitted not to be resident in the
county, then the treasurer of Berlin, an oflicer of the munici-
pality ¢«to which tho collector’s roll which was given in
ovidenee relates,’” must be entitled to receive the money
from the sherill when calleeted, though expressly prohibited
by the 50th scction from receiving any money whatever after
the return of the roll. It cannot bo arsued that no retusn of
tho roll has been made; without such return it could not be
known that any taxes were in arrear; but under any circum-

¥ | stances it does not rest wath the plaintiffs to deny such return :

they allege that the rates wero demanded : that there was no
distress on tho promises ; that the rates were not paid to the
collectors, and that they remain due; from all which facls,
and from the time for the return of the roll having long passed
before, this action was brought, it must be taken that the col-
lector and the Municipality of Berlin have become 1fum:tuo
officio and incapable of acting in the further procecdings for
the collection of tho arrears of the rater  On these grounds,
I am of opinion that tho first count of the declaration in this
case does not show a sufficient or any ground of action, and
that if no other causo of action were stated in the declaration,
the judgment must be arrested. But, as the second ¢ mt
does set out a good causo of action, and the asscssmers of
damages is on that count as well as on the insufficient count,
judgment cannot be arrested, but a venire de novo must be
ordered. It is mamfest to me that the plaintiffs are procecd-
ing for arrcars of rates only, and are attempting to exersise a
power which in my jud‘i;mcnt does not belong to them, I
think thereforo the defendant is entitled to be relieved from
an action to which he clearly is not liable.

Ricuianns, J.—~There can, I apprchend, be no doubt that
primd facie if defendant’s name appears on the collector’s
toll of the municipality, charged with the rates on certain
lands, ho is liable to pay those rates. If he was not salisfied
with his name appearing there, he could apply to the Court
of Revision to correct it. We must assume that his name
was inserted on the roll at his own request ; and this baving
been done, ha is, as to the collection of the taxes rated against
him, to be treated very much as a party who was resident at
the time of the assessment, and h:u{) removed from the county
before the taxes were paid. The question aiising in the case
which seems to me to create the greatest difficulty is, whether
the plaintiffs can sue the defendant for these taxes as a debt
due to the village, ¢ without first endeavoring to recover the
same by sale of the lands—or 1 other words, if that is a spe-
cial manner intended by the act, which must be resorted to
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for the collection of the taxes bofore they can bo sucd for as
adobt? 1t is in effect admitted from the statoment in the
deelaration, that these tuxes could not have been recovered
by distress of tho defendunt’s goods before this aciion was
brought, there not having buen any goods on the lands on
which the taxos were due from which a disttess could have
been made. «

I do not think it is the intention of the act to give to the
county treasurer any power to cotlect or taceive any taxes but
those due on lands—whatever taxes ato due from personal
property or income may, I think, after the special remedy
provided by the aot for their collection (that is, want of per-
sonal 'properly out of which to make a distress) has failed, be
sued for as a debt due the niunicipality, and collected with
intorest. The section provides that all taxes accrued or to
accrue on any land, shall be a special lien on such land. It
do~s not say that taxes due on personal property shall create
such a lien. The ten por cent annually to be ‘added to the
arrears of taxes onh each pisce of land, scems to be in lieu of
interest, and to cover tho oxpenses attendant on keaping tho
acconnts and othar chargos incident to managing these mat-
ters, which scem to relate only to taxes due on land throughout
the whole statute s and section 69, which relates to all arrears
of rates chargeable on lands, requires each municipality, in
paying over any school or local rate, or its shara of the Lunatic
Asylum tax, or of any county rate, to supply any deficiency
atising from the non-payment of any tax on land out of the
general funds of the mumcipalit{; and it is further provided
that the several municipalitios shall not be answerable for
any deficiency arising from abatements or inability to collect
any tax on personal property. After going carefully through
the statute aud considening its scope and tendency, 1 como to
tho conclusion that with rezard to taxes on lands they cannot
be collecte * by action, until it is ascertained that the amount
caunot be recovered by ealo of the land, which I conceive to
be a special manner pointed out by the act for such recovery.
On the whole, then I think—1st. That a non-resident owner
of land can only be properly rated on the assessment roll of
tho municpality in his own name, whon he requests to have
his name entered on the roll: 2nd. That when the name of a
non-resident appears on the roll, it must be presumed that it
has been entered there at his request 3 3rd, '!E:at having failed
to recover the tax as to personal property of any person rated
on the roll for want of property to distrain, the amount of such
tax may be recovored, with interest, as debt due to the muni-
cipality ; 4th, As to taxes due on any lands, that they cannot
be sued for as a debt due to the municipality until alter they
have been five years in arrear; and onasale of the lands, the
amount of the taxes caunot berecovered in that special manner
provided by the act. It is scarcely probable tgflt five years
of arrears of taxes, with the expenses, &c., on land in this
country, would fail to be recovered by a sale of the land itself.
It is provided by section 70 that the whole of the debentures
to be issued on the credit of the non-resident land fund shall
not exceed two-thirds of all the arrears then due upon the
lands in the county and other sums at the credit of the fund.
At the end of four years 40 per cent at least would be added
to the amount of tho taxes, and debentures might be issued
based on that data. At that time, if, instead of pursuing the
remedy against the land whereby the increased amouat above
the mterest could be collected, the party named on the roll
could be sued, then all that would be recovered from him
would be the taxes with 6 per cent thercon, and the non-
resident land fund would be diminished by at least 16 per
cent of the amount due by such party. If it be admitted that
the municipality of a village or township may at any time sue
for taxes as a debt due the municipality, then this anomaly
may take place—the sheriff may be required to seize the pro-
pet&' of the defendant in the suit under an exccution in favor
of the municipality, and at the same time the county trea-
surer, under the 54th section of the act, may issue his warrant

to lovy thoe arrcars, (including tho 10 per cent annual increase)
by distross on the land; these two romedies may be putsned
at the same time.  #f the amount is levied undor the exccu-
tions ¢and that is to bo considered as satisfying the claim)
then the municipal loan fund loses the additionul 4 por cent
per annum above tho 6 por cent interest. Then how is the
sheriff of the county whero the land lis to know if the amount
has beon made under an oxecution against the owner of the
land, or how is ho to know that the taxes have been sued for?
In whatever light it is presented, taking this view of the mat-
tur, it secms to me we are involved in difliculti=s from which
we cannot escape.  But, taking the statute as I have already
said I thought it should be construed, we avoid all these diffi-
cultivs and make the diffurent scctions of the act and the
remedies thereunder given, harmonize.

Per Cur.—Rule absolutes

Reaina px rELATION: Drvrony v. MeNgir,
(Easter Term, 18 Vic.)
Elector—Refusal to take oath,

The refusal of an clector ta take the oaths required by the returning officer ie &
[{ 4 for an election, it the retator would otherwise have
ud the majority.

(sC.0 R, 127.)

This Is an application to reverse the decision of the Judge
of the County Court of Kent, on the grounds that the voteson
which the defendant was elected were duly qualified votos;
that the returning officer should have been made a party, or
that defendant should be relieved from the costs, &c.

It appeared that at the last election for ward No. 3, town-
shiJ) of Raleigh, fifty-two votes were polled for the defondant,
and sevonteen for the relator. Of the defendant’s voters thirty-
cight were objected to as being aliens, and who had either
retused to take the oath of qualification according to the sta-
tute, or to, or from whom, the returning officer had declined
to administer, or exact it.

The relator in his aflidavit states that the returning officer
reccived and recorded tho votes of certain aliens (not saying
for whom) against the remonstrances of the relator—that he
required the returning officer to administer to the sc+d parties,
as aliens as afcresaid, the oath or oaths required by law, and
that the returaing oflicer, in somo instauces, requested the
said partics, as alicns, to take the requisite oath, and in
others t?e did not so request the said parties to take such cath
or oaths.

That the said aliens refuscd to take such oath or oaths ; but
tho returning oflicer, nevertheless, received and recorded the
votes of the said parties, aliens as aforesaid, contrary to law
and against the protest, &c., of the rolator; that by receiving
such votes, some thirty in number, the defendant was made
to appear with the greater number of votes, while in fact the
relator had the larger number of legal votes, and ought to have
been returned.

It was agreed by the counsel on both sides, in writing, that
the poll-book should be produced, and the votes objecied to
be indicated by a note opposite the names thus—¢ rofused to
take the oath,”? except in two additional instances; and that
the production ofsuc‘n book should decide finally the question
as to whether the parties whose names so appeared as ob-
jected to refused to take the oaths, and thercby became
disqualified as voters.

The Judge decided in the relator’s favor, not on the ground
of alienage, but because thirty-eight of defendant’s voters had
refused to take the oath of being natural-born or naturalized
subjects of her Majesty ; and, striking ofl the votes of those
who so refused, there was a majority of three in the relator®s
favor. Reference was made to the statutes 12 Vie., cap. 81,
secs. 121, 122, 124, 151, 152; 16 Vic., cap. 181.
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Macavray, C.J., delivered the judgment of the court,

It would seem thirty-eight ot defendant’s voters refused to
tuke the oath, and were not all, or a portion of them, merely
excused or exempted therefrom by the returning olficer ac-
cepting them as, 11 his opinion, duly qualified to vote—that
i3, as being natural-born or naturalized subjects of her Majesty.
It appears to me such votes must be struck out, aud that the
onus is not on the relator to prove them aliens,—the objection
is, not that they are aliens, but that they refused to be sworn
as to their boing subjects; and the objection seems sustainod
and valid, and the decision of the county judge therefore right.

As to the returning officer being made a party, that rested
with the county judge s and this returning officer not being
madca me is no sutlicient ground for reversing his deci-
sion,  The defendant not having disclaimed, Dut having
accepted and defended the suit, incurs a liabdity to the costs
in consequence.

McLEean, J., and Ricuanps, J., concarred.

Per Cur.—Rule discharged with costs.

TierNaN v. Scitoor, TrusteEs of Noo.LaN.
{Hary Temm, 19 Vie.)
(Ruported Ly €, Ldinson Ep., Larristr-at Law.}
No aetion can be sustaiics by a schuot teaclier for hus salary 3 arlitrauon s the
oLV Temedy.,
A3 QB.R.,15)

The plaintiff sucd for his wares as a school teacher. At
the trial at Ottawa, before Macaulay, C.J., several objections
were taken to his action, twelve issues having been joined on
the record.  The main objection, however, was, that no action
could be sustained in a court of law upon such a demand,
and that the only remedy was by arbitration. A verdict was
sendered for the plaintidh, and £25 15s. damages.

Stephen Richards moved for a new trial on the law and
evidence, and for :misdirection, or to arrest the judgment.

Ilugarty, Q.C., shawed cause, citing Avery v. Scoit, 8 Ex.
457; Livingston v. Ralli, 25 L.1. Rep. 243, Q.B.

Ronixsox; C.J., delivered the judgment of the court.
The statutes i2 & 14 Vic. cap. 48, scc. 17, and 16 Vic. cap.

e %

155, sce. 15, must govern the question, and we are of opinion
that the defendant is entitled to prevail on the exception.

The statute 16 Vic., cap. 183, sec. 15, referring to 13 & 14
Vie., c:qi». 48, enacts ¢that no action shall be brought in any
court of law or equity, to enforce auy claim or demand which,
by the said seventeenth section of
may be referred to arbitration.”?

The 17th section of 13 & 11 Vie., cap. 48, thus referred to,
without expressly excluding, as the 16 Vic., cap. 185 does, the
jutisdiction of the comnon law courts, makes provision for
settling by arbitration all such disputes as may arisc between
achool trustecs and a teacher, in regard to his salary, the sum
due to him, or auy other matter in dispute between them,
haviug first provided in the same clause «that any teacher
shall be entitled to be paid at the same rate mentioned in his
agreement with the trustees, even after the expiration of the

period of his agrecement, until the trustees shall have paid
him the whole of his salaryas tcacher of the school,according
to their engagement with him.”

It is quite evident, in our opinion, that it is the effect of that
clause, and was the intention of the legislature, that if a per-
son who has Lbeen 2 common school teacher should, after the
cessation of his engagement, differ with the trustees upon
any matter growing out of his engagement or employment as
teacker, he might refer it to arbitmuion nnder this provision;
and if so, then it follows, that under the enactient in the
latter act he is confined to that remedldy

¢ said act in part recited,

Rule absolute,
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McLagrgex v. Brackrock.
(Hilacy Term, 19 Vie.)
(Reported by C. Rebinsow, Bsq., Basrister-at-Lav.)
Malicions arrest—Evcidence,

\Vhere an action for malicious urrest is brought against the agent of the plain.
il i the suit, §8 12.not sufficient 1o produce an affidavit purposting to Le made
bm:vgn. 1t suust bo proved to bave been made by hin, and that he wan the
plaintiths agent,

(14 Q.B.R, 24)

Case fo: nalicious arrestof the &laintiﬂ‘, in the County Coust
of Hastit 44, upon a Ca. Sa., at the suit of J. W, D. Moodie
against the plaintiff,

The declaration charged that the defendant, on the 1st of
Aveust, 1855, not having any reason to believe that the pluin-
1if had parted with his property, or made any secret or iraud-
ulent conveyance thereof, in order to prevent its being taken
in execution, but wrongfully intending, &e., *malicious]
made a certain affidavit, whereby he deposed ana made oat
that he had reason to believe that the now plairtiff, one Wil-
liam Martin, and one Samucl Stevens, h Pnrted with their
property, or made some secret or fraudulent conveyance
thereof; in order to prevent its beinz taken in execation.”’
And the declaration further charged the defendant with mali-
ciously cansing, by virtue of the said affidavit, a Ca. Sa. to be
sued out against this plaintiff, and Martin and Stevens, to
satisfy the judgment of the said Moodie, &c. 5 also, with caus-
ing the writ to be endorsed and delivered to the coroner (the
plaintiff 1n the writ being the sheriff, &¢.) and with causing
the now plaintifl 10 be arrested thereon.

Tha defendant pleaded—1. Not guilty ; 2. That he did nat
cause the plaintiff to be arrested by virtue of the said writ, in
manner and form, &e. 3 3. That at the time of the making of
the affidavit in the declaration mentioned he had reason to
believe, &c.

The plaintiff joined issue.

At the trial, at Belleville, before Draper, J., the plamtiff
produced a paper purporting to be an aifidavit made in this
cause in the Lounty Court of the County of Hatiings, and 10
be signed ¢ James Blacklock,”—and authenticated b  C. L.
Coleman, 2 Commissioner B.R.C.H., and sworn by on
the 1st of August, 1855.

It ran thus—¢James Blacklock, of the town of Belleville,
in the County of Hastings, merchant, agent for the plaimift
in this cause, maketh oath and saith, that he hath reason to
believe that William Martin, Samuel Stevens aud John Mc-
Larren, the above named defendants, have ed with their
propenty, or made somo secret or fraudulent conveyance
thereof, in order to prevent its being taken i exccution.”

The affidavit was produced or the trial by the clerk of the
County Court, who was called as a witness.

There was no proof given that the defendant Blacklock
mude the affidavit produced, or that he had any hand in suing
out the writ, orany concern in its being delivered or executed ;
and it was not shown that the defendant wasagent for Moodie,
the plaintiff in the process, or had received any instructions
from him respecting it, or for making the affidavit ; and thero
was no proof to identify the defendant as the person who
made the affidavit or took any step in the matter.

The leamed judge considered that as against a party not
in any way connected with the original cause, such proof was
indispensable, and intimated this to the plaintif®s counsel
before he closed his case.  After taking time to consider, tho

laintifP’s counsel offered no further evidence, and the learned
judge directed the jury that the defendant was not sufficicutly
connected with the arrest to make him liable,—~whereupon
they found for the defendant.

Richards obtained 2 rule Nist for a new trial, on the Jaw

and evidence, aud for misdirection. He cited Spafford v.
Buchanan, 3 0.S. 391; Hennell v. Lyon, 1 B. & Al 152,
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O’Hare showed cause, and cited Bromage v, Prosser, 4 B,
& C. 247, S.C., 6 D. & R. 2965 Davis v. Fortune, Ib. 5973
Arundell v. White, 14 East. 2245 Bul. N.P. 13-14; 1 H. Bl
282 ; Purcell v. Macnamara, 9 East. 361, S.C., 1 Camp. 199;
Rees dem. Howell v. Bowen, 1 McLel. & Y. 383 ; Chambers
;&emmoni, 1 Tyr, 335, 397; Tay. Ev., 1284, 1419, 1421,

Rozinson, C.J., delivered the judgment of the court.

We are of opinion that there was not sufficient evidenco to
charge the defendant.  All that was pretended to be in an
manner proved was, that he made tﬁe affidavit upon which
the writ was sued out. No other agency whatever in causing
the arrest of the plaintiff was attempted to be proved against
him. This being so, it was necessary to give legal evidence
that he made the affidavit produced; that such an affidavit
was sworn to b{ him. Now there was nnt only no evidence,
beyond the production of the document, that such an aflidavit
was sworn 10 by any person, but there was no evidence that
there was a person of the name of this defendant who was
¢ither a gencral agent of Moodie, the plaintiff in the writ, or
who was specially authorized to act for him in this particular
matter.

The entire want of apparent connection between this defen-
dant and the record in the original action distinguishes this
case from that cited, of Hennell v. Lyon (1 B. & Al. 162);
and the judgments delivered in that case show that the very
gound on which identity was priwd facie assumed in that
caso was wanting in this. The same remark applics, we
think, to the case cited of Spafford v. Buchanan (3 0.S. 2u:?
in which case, as in Hennell v. Lyon, there was the fact that
the affidavit produced I;,urported to be the affidavit of the per-
son who, asa party to the cause, must, in the ordinary course
of things, have made the affidavit produced, in order to war-
rant the proceeding which had taken place; and the only
question was whether the court ought not, in a civil proceed-
ing, to assume in the first instance, and until the contrary
‘was proved, that the affidavit was genuine.

Now in this case, until it wwas proved that the defendant
Blacklock was an agent of Moodie, the plaintifl in the writ,
there was no foundation for the presumption that an affidavit
had been 11ade by him, and no reason for assuming that the
person by the name of Blacklock, whose name was signed to
that paper, was such agent.

To hold that upon the evidence given at this trial there
was 2 case cstablished against this defendant, woulad be to
go much beyond what was determined in Spaiford v. Bu-
chanan,—in which case, morcover, the judgment of the court
was not unanimous.

Rule discharged.
BrockviLLE aAND NorTir Avcusta Praxg Roap Coypany v.
CrozIER.
(Hilary Tcnn, 19 Vie.)

(Rporud Ly C. Rolinson, Esq., Darrister-ai-Law.)

16 Vic,y cap, 193, sec, 2= Tolis—Too hizh prade=Fstorpl.

Wherg the defendant, a stage propnctor, made use of 2 zoad consiructad under
the General Raad Aet, 16 Vic.. cap. 190, wath hic v chuclee, for maithe, vih-
out abjcction, and the C ¥ had atlowcd the tolls 10 stand aver for scile-
aent periodically.

Held, that he could not object 10 pay an the ground thet the grade of the road
was in some places alove that fixed by the statuie,

2. alko. that the tollg in this case had been §m by resolation, wi th suf-
ficzent formality and cerainty. posed, by ion, wuih sy
(14QR.R. 2]

Assumpsit, for tolls. The declamtion alleged that the
defcndant, on the 14th of Mareh, 1855, was indebted 1o the
plaintifls in £100 for tolls payable by the defendant for horses,
cattle, carriages, &c., of the defendaut, which before that time
had travelled wpon a certain plank road of the plaintiffs in the
United Counties of Leeds & Grenville, and through a certain
gate of the plaintifls erected upon the said plank road ; and
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for divers other tolls and fees before that time of right due by
the defendant to the plaintiffs for divers other horses, cattle,
carriages, &c., ot the defendant, which had before that time
travelled upon and passed along a certain other road of the
plaintiffs, and through certdin other toll-mates of the said
plaiutiffs, erected upon the said road ; aud’ that afterwards,
in consideration of the premises, to wit, on, &c., the defendant
promised the plaintiils to pay them the said sum of money
on request. Yet, &c., (stating breach of the defendant’s
romise.)

The defendant pleaded—1st. Non-assumpsit,and four spe-
cial pleas, which were demurred to.

At the trial at Brockville, before Macaulay, C. J., it ap-
peared that the road was made b{; a joint stock company,
associated under the provisions of the statute 12 Vic. cap. 81.
The articles of association were entered into on the 22nd of
February, 1851, and five directors were then chosen, the
declared object of the company being 10 construct a plank or
macadamized road from the mamn road leading from Brock-
ville to Prescott, at the division line between lots eight and
nine in the first concession of Elizabethtown, to North Au-
gusta, .the capital stock to be £3000, to be held in shures of
£5 each. The road was partly in the County of Leeds and
partly in Grenville.

The tolls were fixed on the Ist of November, 1852, by a
minute, of which the following is a copy:—

% Brockville, Nov. 1, 1852,

¢ The directors of the Brockville and North Aususta Plank
Road Company met this day. Present—Dr. Edmonson, Pre-~
sident; Samuel J. Bellamy, James Crawford.

¢ Resolred—That the tolls to be charged at the gates on the
Brockville and North Augusta Plank Road, after this date, he
as follows, viz.:

¢ For any team, double or sinale, passing gate No. 1, 11d.

¢« Gate No. 2—For every double team, 2l.; and for every
single team, 11d.

¢ Gate No. 3—For every double team, 2.3 for every single
team, 13d.; for every horse and rider, 1d.3 (with other
charges for cattle, &c.”)

To this resolution was attached the corporate seal of tho
plaintiffs. .

Afterwards the following resolution was passed at a meeting
of five directors, holden on the 12th of December, 1853 :

¢ Resolved—That the sceretary do advertise for tenders for
a leasc of the gates on the Brockville and North Augnsta
Plank Road for one year, from the 2nd of January, 1854, and
that the tolls to be charged at each gate shall not exceed the
following rates, viz.:

¢ Gate No. 1—24, in winter and 3d. in summer.

¢ Gate No, 2—(Same.)

¢« Gate No. 3—(Same.)

4 Singale teams, 13d. in winter, and 2}d. in summer.

¢ Winter months to commence on 1st December and end
on 28th February.

« Summer months to commence on 1at March and end on
30th November.?

The defendant was proprictor of a public stage runnins
from Brockville to Mermickville, over the whole of the road
questicn, conveying the mail and makingadaily teip, (except
on Sundays)—that is, going the one day and returning the
next.

The plaintifl"s claimed for tolls on the defendant’s two-horse
stage, throuzh all the gates, from the Ist of Augzust, 1851, to
the Ist of February, 1835,

In regard to the road the following statement of facts was
agreed to upon the trial: That the toll-read commences at
Brockville; at the distance of one-and-a-half mile on the rend
is toll-mate No. 1, and coming mio Brockville [ram No. 1 tali-
gate there is a Bilk abunt halt” way betwaen the two points,
the grade of which exceeds one foot in twenty, the whole riso
of the hiil being 13 feet and Tinch and 73-100, which exceuds
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one foot in 20 by 3 feet 11 inches and 5-100; and beyond
grate No. 2 there is another hill, on which, going out from
Brockville, the ascent in the whole distance of 481 fect ex-
ceeds 1 foot in &0 by 20 inches and 5-10.

From the last mentioned hill to’the end of the toll-road (at
Brockville) is five miles, within which space gates Nos. 1and
2 are placed. Beyond the five miles there was a portion of
the road not yet finished when this action was brought.

The distance from gate No. 1 to gate No. 2 is two-and-a-

uarter miles. Between 2 and 3 two miles of road were not
ished when this action was brought. The tolls charged on
the whole road, (that is, taken at the three gates) was 9d.3
the whole length of the read (if it had been completed) would
bo about 13} miles.

After the plaintiffs® ease was closed, it was objected that
they conld not support their action: 1st. Becausc at one or
more points on the road the grade exceeded that which is
by statute fixed as the maxjmum, viz.: a rise of one foot in
twenty.

Qnd.y Because no by-law had bean passed establishing tolls.

3rd. Bocausc, if a resolution of the board, which the plain-
tiffs relied upon as equivalent to a by-law, could be accepted
as sufficient, yet it is defective in not appointing the gatos at
which tolls are to be received.

On these grounds, the defendant applied for a non-suit.
The learned Chief Justice overruled the objections, reserving
leave to him to move in banc, and a verdict was rendered for
the plaintifl of £28 15s.

George Sherwood obtained a rule nisi to enter a non-suit,

ursuant to the leave reserved. He cited Niagara Falls Road

Anlmmy v. Benson, 8 U.C.R.307.

r¢ Richards showed cause, and cited Regina v. Great
North of England R.W. Co., 9 Q.B. 315; Reg. v. Birmingham
R.W. Co., 3Q.B.223; Macdonald v. Hamilton and Port Dover
Road Co., 3 C.P. 402; Chilton v. London R.W. Co., 16 M. &
W. 2283 Grant on Corporations, 76, 162, 164.

Rosixsoy, C.J., delivered the judgment of the court.

The grounds on which the non-suit was moved woro pre-
cisely and clearly stated by the defendant®s counsel on the
argument of this rule.

In our opinion the stotite 16 Vic., cap. 190, sce. 2, though
it does direct that no ruad shall be made by any company
incorporated under that or former acts of a stecper grade
than one foot in twenty, does not apply so stringently as to
disable the corporation from suing for tolls on a road which
a party has been content for a long period to use, by reason
of its being shown that at some one or more points in the
road the ascent is greater than the statute directs.

It might admit of more doubt, if a party, when asked for
toll at a gate, at the time of passing, should object to pay it,
because some hill which he had d within the distance
for which such tol! was domanded was steeper than tho sta-
fute presczibes. But in such a case even, there would be
yoom 10 m§uo that the company might insist usou the toll
established being paid by the party who had used their road,
and that, if they did not comply with the terms of their leg-
islative charter, the proper course would be by a proceeding
of quo warranto.

But here, by an indulgenco of the company, a pasty has
been allowed to let the tolls stand over to be scitled periodi-
cally, and after using the road with public vehicles for months,
and for all that appears without remonstrance or objection, he
finds, on an accurate measurement, that in two places along
the grade is a few inclies abave what the statute allows, an
ho lﬁgcupon claims not to be liable for any toll along the
whole road, for all the time that he has boen using it.

We thiuk the plaintiifs could not be properly non-suited on
that objection.

And as ta the other grounds, we are of opinion that the tolls
appear to have been impused with sutlicient formality, and

that tho gates having been proviously erected and in use, and
no doubt well known by their numbers, the regulations shown
to us make it plain and certain what tolls were authorised,
and where.

The regulations establishing the tolls do make mention of
certain gates by the designations of numbers one, two, and
three, referring to' what we assume 10 have been well under-
stoud and known, and they appoint tho tol! to bo paid at each

ane of such gates.
Rule discharged.

Tux BroexvitLs axp Norti Avcusta PLaNK Roap Coxm-
PANY V. CRoZIER.

(ilary “Term, 19 Vic.)
(Keported by C, Lobinson, Esq., Darrister-at.Law.)

Road comprany—Action for solly—Grade of road—Pleading.

Assumpsit for tolls by a road company incorporated under 18 Vic. cap. 190, The
defendants plcaded that in & portion of the road the grade exceeded that fixed
by the statute, not alleging that it was =0 made without the consent of the

engineer.
Held, insufficient. (14 Q.B.R. 32.)

Assumpgit for tolls. The declaration will be found set out
in the report of the motion for non-suit in this case (anle pago
151.) The defendants, in their2nd, 3rd, 4th and 5th pleas, set
up as a defence one of the grounds on which the non-suit was
moved for, namely, that a portion of the road was of a higher
arade than that prescribed by the statute, Tho plamtff

emurred to these pleas.

Albert Richards for the domurrer.
George Sheywood contra.
Rosinson, C.J., delivercd the judament of the court.

We are of opinion that all the pleas are bad, for several of
the reasons assisned. It is true the statute 16 Vie., cap. 190,
sec. 2, cnacts that no road madoe under that act shall «bo
made of a higher grade than one foot elevation to twenty fect
along the road, without the sanction of the county engineer
for tho time being, if there be such officer in the county where
the road is situate or to be constructed, and if there be no
such officer, 1t *n by some competent engineer to be appointed
by such rous: _ council for that purpose;”® but a plea must
show what isa good defence, admitting its statemonts to bo
true. It would not bo sufficient under the statute 16 Vic,,
cap., 190, sce. 2, to show as an objection against imposing toll
on this road that the grade at some point is steeper than in
the ratio of one foct to twenty, unless it were so made without
the sanction of the county engincer. It is all une sentence
in which the direction is given, and the direotion is not abso-
lute but qualified. It is often necessary, Loth in civil and
criminal pleadings, to negative something which is peculiarly
within the knowTedgc of the opposite party, though the prins
ciples of evidence mag relieve the party asserting the nega-~
tive from the onus of proving it, ‘or may take very slight
cvidence as syfficient to put the ather paty upon proof of his
qualificaticn.

But besidgs this, for tho reasans given on the motion for
pon-suit in this same casc, wo do not think the pleas set up
a bar to the action; for, if the company have forfeited their
charter by abuse or non-user, these is another remedy by a
procoeding upon the prosecution of the Crown.

Judgment far plaintiffs on demurrer.
_

TO CORRESPONDENTS,

A.C.—\We quite agrec with you iu all points.  The new Jaw will bring new
quesiions,  The aggregate value would Ue incalculable.  Tray Tot ks hear fiote
you at alf cvems.

D.J.11.—\Wroic you in reply.  We cannot jwocurc the Tarifl

1D.~Conld only find space fur one, the other will apperr Rexs month : grau-
ficd for the valuallc mesistunce.
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LAW REFORM.—QUESTION OF CONSTRUCTION.

The Acts of last Session regulating and simpli-
fying the practice and proceedings of the Courts of
Law are by far the most important Statutes on the
subject of Procedure ever passed by the Canadian
Legislature. A mighty change has been eflected,
a great revolution brought about, and amidst the
noige of a noisy Session, these Statutes have almost
without discussion been ushered into life. The
Student will no longer require to wade through a
mass of complicated intricacies; to read the many
thousand cases, often conflicting, seldom clear, that
formed a clue to thc subtle labyrinth of Practice.
A practice venerable indeed, but bearing all the
marks of scnility upon it—refined truly in its dog-
matic elaborations, but in its astificial and vermic-
ular details confounding the means with the end,
the forms of Justice with Justice itsclf. The Law-
yer will find relief from the festering grievances
of pettifogging technicality ; law, the Minister of
Juctice, he has often seen perverted by the unscru-
pulous into an cngine of mischief, and yet been
helpless to prevent the wrong, and often trath and
justice entangled and borne down by the very means
designed for their succour and support. Yes, a great
revolution has been effected ; the suitor for justice

need no longer travel a blazed path beset with
thorns, traps and pitfalls; the road has been cleared,
fenced, and rendered safe.

Acts of Parliament often bear a lie on their face ;
the flourish of trumpets in a preamble is at all
events seldom sustained by the enactments it intro-
duces. It is #ot so with the acts to which we refer;
they are, as the precamble declares, “to simplify
and expedite” the proceedings of the Courts, and
with that declaration the cnactments are consistent.
What is justice? to render to every one his due!
and to Mr. Attorney General Macdonald, the pro-
fession and the public must award well deserved
praise for these most meritorious measures.

We have read both Acts with care. Mr. Mac-
donald has not attempted to “dactor” this, to patch
that Rule of Practice, to repeal a bit of Law here,
to graft on something new there, in our system of
procedure ; he has approached his subject not asa
“niggler’ and a quack, but scientifically and scarch-
ingly as became his position. He radically re-
models the whole structure, effecting immense
improvements in the administration of the law.
There was no loud popular cry to force on these
measures; they appear to have been spontancously
taken up by their author, under the obligations
every one owes his own profession; and it is grati-
fying to find that amidst the turmoil of political
life, the head of the Bar has not been unfaithful to
the cause of Scicnce, or cold to its claims.

Nor is it the least favourable feature in the
new laws that they adopt verbatim such of the
clauses in the English Common Law Procedure
Acts as are applicable to our condition and legal
institations. Where sections have been changed,
the alterations have been made us sparingly as pos-
sible, and with much judgment : we will therefore
have all the benefit which can be derived _from the
judicial construction these acts have undergone,
and will continue to receive, in England.

The sections, based on the old practice, bring
the subjects embraced into a clear and orderly
shape; the law respecting -absconding debtors
(wherein, by the way, we have taken the lead of
England in Law Reform) is clearly traced out and
the several enactments well consolidated : in many

other particulurs, also, improvements have becn
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made. The manifest design and tendency of which
is to make substantial justice paramount to merely
technical Rules, to the free administration of unne-
cessary shackles in attaining its end by the speediest
and simplest means.

What may be called the Court of the humble
suitor, the County Courts, and the Superior Courts
have been improved, pari passu ; the country Prac-
titioner will now find in the Local Courts a practice
similar to that of the Courts at Osgoode Hall. The
cembarrassing distinction between the practice of
these tribunals, inferior and superior, no longer
prevails; and the Judges of the Inferior Courts
will be, therefore, greatly aided in the discharge
of their duties by the English decisions and those
in our own Superior Courts, which would not
have been the case had the County Courts been
neglected : uniformity of procedurc comes next in
value to simplicity; expedition is the necessary
result of the latter.

It is not to be expected that measures of such
magnitude should be perfect ; nor can the Statutes
before us claim exemption from the general rule.
We notice some few points where the intention is
not quite clear—some things unprovided for, some
slight errors, and one or two apparent contradic-
tions, but nothing very important: and it also
occurs to us that in some particulars additions,
perhaps, might be advantageously made.

¢ Questions of construction,” (says Mr. R. A.
Harrison, in his prospectus of a work on these Acts
now in the hands of the publisher) “are the sure
result of every eftort to apply gencral enactments
to particular cases; light, thercfore, wherever light
can be obtained, is desirable.” The remark is very
true—and adopting it, with the consideration refer-
red to in view, it scems desirable that questions of
difficulty or matter of a doubtful meaning, arising
-out of the Acts, should be canvassed ; and that any
one who can do so, should lend his aid to resolve,
as well as endeavor in every way to elucidate the
provisions of the new law.

The columns of the Law Journal, the only legal
periodical in Upper Canada, seem the appropriate
place for such discasssions, so that all may parti-
cipate in the benefits to be derived from an carly
examination. We will lend our own aid, and we

invite the co-operation of professional men. Doubt-
less Mr. Harrison’s work will be of great utility in
this respect, and we anxiously look for it as a
work indispensable to the Practitioner; but his
will be but oné mind brought to bear on the sub-
ject, and in that practical shape too, where, of
necessity, brevity is required, and prolonged critical
discussions would be out of place.

“ Light,” we repeat, “wherever light can be
obtained, is desirable.”

*THE ENLARGED JURISDICTION IN THE COUNTY
COURTS.

By the 20th section of the County Courts Proce-
dure Act, 1856, the ordinary jurisdiction of the
Court is considerably enlarged. We copy the
section :—

¢ And whereas it is expedient to enlarge and more clearly
define the jurisdiction of the several County Courts in Upper
Canada—IJt is enacted, That for and notwithstanding any-
thing contained in the first section of an Act of Parliament
of 1las Province, passed in the thirteenth and fourteenth years
of Her Majesty’s Reign, intituled, An Act to amend and alter
the Acts regulating the practice of the County Courls in
l{ﬁqxr Canada, and 0 extend the jurisdiction tlm‘eolf, orany
other Act of the Parliament of this Province, the said County
Courts respectively shall hold plea of all personal actions
where the debt or damages claimed is not more fifty
pounds, and of all causes or suits relating to debt, covenant
or contract where the amount is liqui or ascertained by
the act ol the parties or the signature of the defendant, to
one hundred pounds; Provided always, that the said County
Courts shall not have cognizance of any action where the
title to land shall be brought in question, or in which the
validity of any devise, bequest or limitation under any will
or settlement may be disputed, or for any libel or slander, or
for criminal conversation or for seduction.” )

This is a clcar and intelligible enactment. The

professed object is twofold : first, to enlarge; sec-
ond, to more clearly define the jurisdiction.

The Act of 1850 gave the Courts jurisdiction to
hold plea of causes relating to debt, covenant or con~
tract, to £50; in cases of debt or contract, where the
amount was ascertained by the signature of the defen-
dant, tv £100; and in case of fort to personal chat-
tels, to £25. This definition of the subject matter
of jurisdiction excluded many cases not coming
within the tecnical terms of the enactment, though
obviously of less importance in their nature than the
subjects litcrally covered. The object of a limit
to jurisdiction is to withdraw from the Inferior Tri-
bunals cases, with which they are not competent to
deal; but the jurisdiction referred to, recognized no
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fixed principle, and actually excluded from the
cognizance of the County Courts a great variety of
cases that the Division Courts, Courts of Summary
Jurisdiction, were empowered to determine. More-
over, a distinction unfounded in yprinciple was
made betwecn actions founded on contract and for
wrongs; the latter being dssumed to be the more
difficult in the process of investigation.

The jurisdiction is not increased in amount by
section 20, but is very materielly enlarged as to
subject matter. The general limit as to amount
is £50, but where a suit relates to dcbt, covenant,
or confract, and the amount happens to be liquidated
or ascerlained by the act of the parties (for example,
where an account has been stated) or the signature of
the defendant (as in the case of a bond or promissory
note) itextends to £100. The distinction is simple
and intelligible. The practitioner will now, if the
amount sought to be recovered for debt or damages
is £50 or under, have only to 2sk himself, does it
fall within the exemptions, viz., will title to land
be brought in question in the action, or the validity
of any devise, bequest or limitation, under any will
~ or settlement be the subjeet of dispute ? or will the

cause assume the shape of an action for libel, slan-
der, criminal conversation or scduction? if not,
then the action may be maintained in the County
Ccurts,

The powers of the Court are * more clearly de-
fined” in this way: the terms used ‘all personal
actions,” is the broadest that can be employed,
including actions for the specific recovery of goods,
or for damages or breach of contract, or wrongs

- done to the person or property ; in other words, all
actions ex comlractu, and actions ez delicto, not
including those which form the exceptions sct out
in the clause—neither Dower nor Ejcctment fall
within the definitlon of personal actions.—Commu-
nicaled.

WHO IS THE IRNERIUS?

In the authorized copy of the Common Law-Pro-
cedure Act of the last Session, we notice, shall we
call it, a yloss upon the Statute. At all events on
the first page the reader is directed by a star to a
foot note, and throughout the Act we found certain
figures and letters to which this foot note referred.
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Dim visions of the learned labours of Irnerius and
Placentius, and other restorers of the Roman Law,
floated before us, and the maxim ¢ quidquid non
agnoscit glossa, nec agnoscit curie,” was upon our
lips. A glossed Act of.Parliament ! was something
so entirely novel, that we were for the moment ata
loss what to think. With reflection, occurred the
question,—What does it mean? Who is the gloss-
ator? IHas the Legislature drawn light from
the East, or has the Law Clerk or the Qucen’s
Printer volunteered to illumine? Without saying
with Johnson, that that ¢all change is in itself an
evil,” we confess a constitutional timidity respect-
ing noveltics, and think in the matter of an Act of
Parliament that ¢ vie antiqua, via est tula.®

It may be said certainly that the common margi-
nal notes in our Statutes are held to form no part
of the Law itself, and are rejected by the Courts in
the work of Interpretation; and that the note in
question is, something like the changes in type, to
be regarded as a little embellishment of the Prin-
ters. But an abridgement of the body of the Law
is a very different thing from a gloss or note which
sesves as an inferpretation of the law itself,

¢ The notes in brackets,” says the note, “indicate
the sources from which the provisions of the clauscs
&c.,are derived” : plenty of room for ¢ Judge-made
Law,” if this is to read as part of the Act.

¢ Wherc there is no bracketed note, the provisions
of the clause are original,” so says the note. What
say you, my Lords the Judges, to this? *Original”
doubtless means “zcw,” and there is undoubted
authority to cstablish this point “there is no new
thing under the sun.”?

“The clauses from the English Act are taken
with as little change as was consistent with theic
adaptation to U.C. Law and Institutions.” Are
my Lords to take this as gospel, or will they feel
that construction may make the “little change” a
litde less or a little greater without inconsistency ;
should “the laws and Institutions” refcrred to, haply
change, is the interpretation of the law to change
with it?

A nice little swarm of points for point Jawyers,
might be formed in this little note with its guiding
star.

But seriously we think such notes objectionable
when placed on the Statute Book : we find no prac-
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tice to excuse, no principle to warrant this innova-
tion on settled forms, and we are curious to ktiow
how it occurred.

During the Session, a *memorandum on the C.
L. P. Bill” was issucd by the Attomey General for
the information of the members in their examination
of the sources from which the Bill emanated, and
it has found its way into the hands o the profession
generally, It served its purpose at the time, and
will be found a very great aid to the practitioner in
noting the English cases and otherwise. The in-
formation thus given was well timed and presented
in a proper shape. But a note to an Act of Parlia-
ment is quite another thing. We have no desire
to say anything severe, for we really think the
noting was intended to be useful, and doubtless
gave the person who prepared the matter a good
deal of trouble: but we contend it was out of
place, and could not properly let it pass unnoticed.
And we think, moreover, some explanation on the
matter is due to the profession and the public.

THE NEW RULES OF PRACTICE.

The Rules under the Common Law Procedure
Act will necessarily form a very important part of
the new system of procedure. Doubtless the Judges
were promptly furnished with copies of the Act,
and it is possible that the Rules may be brought
out in the early part of next month, at all events;
it is most important to Practitioners that they should
be printed at the earliest moment after they have
been passed. In the meantime the English Rules
will be of some assistance, for it is probable that
most of them will be adopted verbatim by the
Judges.

It is to be hoped that the Judges will take the
plan of annulling all existing rules, and re-enacting
under appropriate heads such as it may be found
proper to retain. Few can estimate the immense
labour before the Judges in preparmg these Rules,
and it would be no matter of surprise to us, if they
were not out till November next; but as the Gov-
ernment will, no doubt, place a few hundred pounds
at the disposal of the Judges to enable them to
select some competent members of the Bar to do
the fag work, we are hopeful that the Rules will
appear at an earlier date.
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CASES IN RELATION TO THE COMMON LAW PRO-
CEDURE ACT.

A considerable portion of our C. L.P. Acts is
taken from the English Aets (of 1852 and 1854.) In
general the exact language has been retained, and
the changes that have been made ave not such as
to destroy the value of English decisions on the
English Acts. With a view, therefore, to lend our
professional readers all the assistance possible in
working out the practice under the new law, we
have made arrangements by which we will be
enabled to give in the Repertory, notes of the cases
decided from time to time in Eungland, on sections
of their Com. Law Pro. Act which we have adopted.
These will be found of great utility to the profes-
sional man, as almost every mail will bring in
cases on the construction of the Acts. A few will
appear in the present issne, The decisions in our
own Courts will also receive prompt attention.
The practicc has .n a great measure to be recon-
structed, and every fresh decision tends to this end ;
and the sooner such decisions are known and acted.
upon, the sooner and firmer will the practice be
settled.

THE THREE LISTS: THEIR TRUE SOLUTION.

———

The 154th section of the Act enacts that Records
for the Assizes shall be entercd in three distinct
lists

Fiyst list, to contain assessments and undefended
issues.

Second list, all defended issues not marked *Infe-
rior Jurisdiction.”

Third list, all defended issues marked ¢ Inferior
Jurisdiction,”

A Friend has jocosely suggested the following
solution to this order of entry. He says the First
list is designed to show the cases that will certainly
be tried ; the Sccond list, the cases that will proba-
bly be tried; and the T%ird, the cases that will
certainly not be tried.

We inclinc to think the solution will be found
correct enough, where there is a large business to
be disposed of. There is now no justifiable ground
for throwing on the Judges of the Superior Court
work that properly belongs to County Judges, and
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the former will #o doubt take care that the suclors-
proper of the Superior Courts are no prejudiced by
snterlopers. Ver. sap.

HARRISON’S ¢« COMMON LAW PROCEDURE ACT,”
AND «COUNTY COURTS PROCEDURE ACT.”

———

We would direct attention to the advantage
carly sabscriberrs to this work will have, in receiv-
ing for immediate use pamphlet copies of the
Act, as mentioned in the Publishers’ Prospectus,
circulated through this Journal and otherwise —
Members of the Profession should, in justice to the
Editor, promptly send in their names as subscribers,
for we understand the Edition will be strietly lim-
ited by the number of applications for the work.

It is suggested to us that some County Court
Officers and practitioners regard this work as “a
Superior Court affzir”; and suppose that County
Court Law will be bat lightly touched on. We
cannot imagine how this misconception arises,
unless from the wording of the first prospectus,
written before the County Courts Bill had passed;
at all events, the publishers have issued another
prospectus, with this heading, “ The Common Law
Procedure Actof 1856, and the County Courts Proce-
dure Act of 1856, with notes explanatory and prac-
tical, by,” &c. It was thought possible that laymen
might receive this erroneous impression, and there-
fore the new prospectus may have been advisable :
but a lawyer would have known that 227 sections
of the law in relation to the County Courts might be
expected to receive the Editor’s attention. Every
one connected with the County Cournts will do well
at once to order a copy of the work, as the Edition
will be limited.

CQUNTY COURTS, VU.C.

{In the County Court of the County of Esscx~—A. Cuswirr, Judge.)
McLaxx v. NeLson.

Declmmtion on bond. Penalty £100 for not conveying with
a sufficient description in a fresh deed, nor giving possession of
25 acrés. ‘Plea—performance. Evidence—not gelling posses-
sion 50 as to get in crops in time.  For defendant that he gave
plaintiff possession ‘cunder ex.” in ejectment after this time,
and a cross demand that plaintiff. got part of crops put in by
defendant, reducing loss from £37 10s. to £25 5s. being ver-
dict. New trial for excessive damages. Verdict £5 10s. being
as much 100 little as the first was too much. Certificate moved
for from the general difficulty of the case. The penalty being
over jurisdiction and damages not ascertained, so that plaintiﬁ'
could m‘&t, even if the cross demand had not still to be ascer-

tained-=which, though allowed in reduction, was not exactly a
payment.  That the provisions of the 70th section of the Act
of 1850, enabling cettain bonds (where penalty is over juris-
diction) to be sued in Division Court, tends to show by the
exception that the bond in this case at least, could not—lam-
ages being uncertain. That the descriptive title, by want of
sufficient certainty as to what 25 acres defendant had to give
possession of to piaintiff by the pleadings, came incidentally
1 question.

Certificate granted.

Quaere—How would this a{:ply on common money bond,
sum due under jurisdiction, but penalty over—as in Division
Court plaintiff, in his claim, could abandon all but the amount
due, and interest, or he need not set out the penalty in the claim,

MONTHLY REPERTORY.

COMMON LAW,

BartesHILL v. REED AND ANOTHER.

Damages—Action on the case.

In an action on the case by a reversioner for disturbing his
right of eavesdropping by cutting off’ plaintift’s eaves and by
building, the plaintift annot give evidence that the saleable
value of the property is diminished on the supposition that the
premises are to remain in the coudition they wero placed in by
the defendant’s act complained of; inasmuch as that is ‘pot
damage in respect of which he is entitled to recover.

Cc.P May 8.

WaARD v. Law ProrerTy AssuraNce AND TrusT Sociery.
Q.B. ’ May 29.

Insurance—-Guarantee policy—Condition—Notice of crimi-
nal nusconduct.

Where in a guarantee policy, there is a condition to the
effect that the insurer is to give notice within six days of any
liability being incurred, or the policy to be void :

Held, that this means notice of any criminal misconduct
whereby it is clear that a linbility has been incurred, and there-
fore that the plaintiff, on receipt of evidence that the panty,
against whose criminal mmsconduct the ~policy had been
granted, had been guilty of embezzlement, was not bound 1o
give notice thereof until he had ascertained that a liability had
actually been incurred.

Recina v. THE Guarniaxs of THE Horupory Usion,

QQB' June 4.
Order sng indonture of apprenticeship—Jurisdiction ¢
Justices ing oue.ffag of warrant— Police q]ﬁc'a{

Hatton Garden, recognized as in Middlesex.

The allowance of an indenture of apprenticeship deseribed
the Justices, as Justices « for the county of Middiesex,” and
was dated at the police office, Hatton Garnden.

Held, that as in _certain public statutes, Hatton Garden is
described as being in Middlesex, the jurisdiction ot the Justices
sufficiently appeared.

Q.B. Haxgs v. PaLuiye. June 4.

Vendor and purchaser—Objection to litle of fee farm yent—
Nonpayment_for twenty yeays—Condition of sale.

The conditions of sale of a fee farm rent provided that no
evidence should be required of its receipt, payment or exisien o
other than that contained 1 a certain conveyance, and that no
objection should be taken to the title in consequ ence of the
non-payment or non-receipt of it for twenty years.

Hecld, that the purchaser conld not repudiate the parchase on

the ground that the rent was not in existeuce.
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Q.B. Pzrry v. ATTwoon, June 3.

Pleading— Plea of accour:t stated, all the items being on one
side, and bulance of payment—Error in stating account—
Accord and satisfaction,

In an action for breach of a covenant o pay a certain sum
for every ton of ore raised, defendant pleaded that the plaintiff
and defendant met and examined the defendant’s books, and
agreed on g certain sum as the balance due to the Flaintiﬁ', and
that plaintift paid that sum before action. Plaintilt replied that
the accountings were erroncous, certain amounts of tonnage
rent having been omitted by mistake, and that the balance
agreed was erroneously agreed to be that due,

fleld, first, that on the authority of Smith v. Page, 15 M, &
W. 683, the plea was bad, the items of the account being all
on ons side : secondly, that the replication was good.

Q.B. BeNNETT v. THoMPsON, May 31.
Costs, certificate for—Under 13 & 14 Vic., cap. 61, sec. 12.
In an action on the case for a nuisance brought in one of the
Superior Courts, the plaintiff recovered only 40s. damages.
Semble, that the cettificate made necessary by sec, 12 of 13

:‘n g l}l’:}ct; ;z]lp 61, to entitle him to his costs, may be given

Q,B Marviy v. WaLLts, June 4, 5.

Statute of Frauds, sec. 17—Sale’ of horse— IWhat amounts
20 a receipt.

An agreement haying been made for the purchase and sale
of a horse at a certain price, the vendor, without delivering the
horse into the manual possession of the vendee, asked the ﬁmer
if he might take the horse with him on a journey, to which the
vendee consent.  The vendor having taken him on the joumney
the vendee subsequently refused to accept him and to y the
price. In an action for the price, the Jury found that ‘ﬁﬁ con-
tract for sale was complete, and that subsequently thereto the
ve;dor’s use of the horse was by way of loan.

Jleld, that there was 2 sufficient acceptance of the ho
within the Statute of Frauds. P he horse

C.p, East™eap v. Wirr. June 9.
Slander—Privileged communication—Erpress malice.

A master dismissed two of his domestic servants, A. and B.
A. came to the master and asked him the cause of the dismis-
eal. The muster said that he (A.) and B. had 10bbed him,
(the master.)

Held, in an action by B. for the slander that the communi-
cation was privileged. - What—not evidence of express malice,

B.C. IN THE MATTER OF AN Ax IORNEY, June7,

Attorney— Summary jurisdiction over after action againsi—
Double remedy.

Where an award arising out of an action against an attorey
was made against him—but he kept out of the way and did
not pay the sumn awarded, being money entrusted to him for
investment which he had appropriated 2 summary remedy
against him was refused,

Q.B. SLoPER V. COTTERELL. June 6,

Husband and wife—Action by husband for money received to
scparate use of wife—Trust fund—Assignment—Notice—
Eruitable plea and replication.

To an action for money received, the defendant pleaded on
equitable grounds, that the money was bequeathed 'to the sole
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and separate use of the plaintift’s wife during coverture, and
was paid to the defendant by the executors upon her separate
receipt, and that she, in her lifetime, digpoee(rgf and assigned
the fund upon trusts in which the plaintiff tock no nterest, and
that the defendaut held the money upon thoso trusts. The
replication to that plea on equitable grounds alleged a prior
assignment_ by the wife to the husband, before the receipt of
the money by the-defendants; and that the defendant received
the money merely as agent for the wife, in order to get in the
money from the exceutors as the money of the plaintift,

Held, that the plea was good, but that the equitable defenco
thereby set up was answered by the replication, and that the
defendant could not object that upon the plea and replication
the plaintifP’s title appeared to be only an equitable one.

B.C. In re Suaw aND Pr11°s ARBITRATION. June 6.

Arbitration— Distress, expenses of —Mistake of law—sctling
aside award.

An arbitration to whom a question of the legality of a distress
was submitted, made his award in favour of the applicant, but
deducted the expenses of the distress, which he decided was
illegal, from the sum awarded, The applicant’s attorney sub-
sequently saw him, and told him he ought not to have made
that deduetion, and he said he had done so 13' a mistake from
inadvertence, Upon an application to set aside or refer it back,
onfthedground of mistake, the former branch of the rule was
refused,

C.B. Hirscu v, Coates; Fountaiy, Garnisuxe, Junel2,

Attachment of debts—Common Law Procedure Act, 1854,
Debts already assigned are not liable to attachment at the
suit of the judgment creditor of the assignor.
Qucrc, whether the 61st section of the C. L. P. Act, 1854, is
applicable to debts which are not inforceable,under the subse~
quent clauses of the Act. :

C.B. TARRANT v. WEBS, June 18,

Masler and servant—Liability of master to scrcanta[for
injuries caused by negligence or unskilfulness of fellow
serrant.

A master does not guarantee his servant against accidents
caused by the neglizence or unskilfulnessof the fellow servants
with whom he is associated, or warrant their competency. Hig
duty is only to take all due and reasonable care to employ skil-
ful and competent persons as servants.

EX. JoNEs v. Brown, May1,

Partnership propesty—Aclion by one temant in common
against another. :
Where one tenant in common does not destroy the thing in
common, but merely takes it out of the possession of the other
and carries it away, no action lies against him by the other
tenant in common.

In THE MATTER oF HopGsoN AND BRoWN’S ARBITRATION.
B.C. May 7, 29.

Arbitration— Meeting behind back of one of the parties—
Inteyference of attorney—Selting aside award—Legal
maxim.

H. and B. referred a matter to three arbitrators, two chosen
by the parties respectively, and the third by the other two.
The arbitrators met, and having agreed on theiraward, a writ-
ing, signed 1n duplicate, was delivercd to the arbitrators chosen
by the parties for delivery to the respective attornies, but not as
the formal and final award. B.’s attorney discovered a blunder
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in the account affecting B., of which he gave notic: to B.%s
arbitrator, requesting him 10 send the umpire and the other
arbitrator to him; they came and the matter was discussed
without result, H.’s atbitrator, relying on a memorandum fo
the correctness of the account.  Subsequently another meeting
of the three arbitrators took place, when the attorney for B. pro-
duced a formal award, with the alleged error corrected.  The
arbitrator chosen by H. refused to acquiesce in it, but the other
two signed it.  Neither H. nor his attorney had any netice of
this mecting, and did not attend it.

ITeld, that the award must be set aside upon the ground that
the last meeting was one at which the parties were entitled to
attend: that though no new evidence was then adduced, it
would be mischievous to allow the attorney of one side to
mterfere as B.’s had done behind the back, and without notice
to the other side.

CIIANCERY.

R.C. DryspaLe v. Picorr.  April 22, May 5.

Debtor and creditor--Insurance on life of deblor—Subsequent
premiums paid by creditor—No™ claim made by deblor
during his life or by the surety.

Where a creditor insured in_his own name the life of his
debtor, under an agreement between them and a surety that
the first years preraium should be added to the debt, and he
continued to pay the premiums, and the surety having refused
to repay him the second premium and no offer hauing been
made by the debtor to repay the amount:

d1eld, that the creditor was not the agent of the debtor in
keeping alive the policy, and the debtor and his surety repu-
diated or abandoned any interest in it after the expiration of
the first year, and that the creditor kept up the policy at his
own risk, and on the death of the debtor, after the debt had
been paid, he was entitled to the policy money.

V.C.K. Wasves v. WiniNeroN,  April17 §29.

Lessor-— Lessee-—Agreement-—Specific pexformunce—De-
murrer—As ¢ general rule, in order to establish a con-
truct, the names of the contracting purties must appear.

Upon demurrer to a bill by intended lessor 10 establish as an
agreement for a lease 2 memorandum_embodying the terms of
a proposed lease, sigued by the intended lessee only, followed
by the agents of the lessor sending the draft lease and corres-
pondence from which it appeared who was to be the lessor:

Ield, that the sending of the draft lease was not sufficient,
as it was not an unconditjonal acceptance, for he still reserved
the right of refracting.

C.fA. Hazrrisox v, Guest.  May3, % & 31.

Vendor and purchaser—Conceyance—Fraud—Inadequacy
of consideration—Onus probandi—The duly of a solicitor
Jor a purchaser, when dealing with a vendor, without the
int rvention of a solicitor considered.

A solicitor should not allow his client to complete a transac-
tion, or allow himself to be the instrument of concluding it
without insisting upon another solicitor or a professional or other
adviser being employcd on the part of the person with whom
he is negotiating.

If persons standing in a certan relation to one another deal
as vendor and purchaser, the Couit expects the_purchaser of
the purchase is complained of by the vendor to show that the
vengor had due protection afforded him; thus if a guardian
purchased of his ward, though that relation may have ceased
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only for a short timg, so that tho influence of the guardian may
be supPossd to eaisty the bunlen of the proof is upon him to
show that his quondam ward was protected 3 3t is no answer to
a bill seeking to impeach the transaction, to say, [ have
obtamed the conveyance, now prove that it was obtained
wrongfully.>?

The same doctrine at lies to an aftorney buying of or
selling to his chent. {’)hcre a fiduciary relation subsists
between a vendor and purchaser, the Court “throws the burden
of proof upon him who scts up the transaction against the per-
son whom he was bound to protect, secus, where no such
relation subsists. In the latter case, the burden of proof is
upon the vendor, to show that he was imposed upon, and he
cannot be heard to say that he had no professionul adviser ;
but must show a contrivance or management on the part of the
Kurchascrto prevent his having that advice. If a vendor is
zept in ignorance of what he is doiug,—or @ fortiori is taught
or led 1o believe that he is doing something different to what he
intended as executing a mortgage instead of a conveyance of
his estate—that is a ground to set the transaction aside, and is
not applicable only to the cases of persons who, from age or
circumstances, are likely to be misled.

Bill filed to set aside a conveyance on the ground of fraudu-
lent contrivance ; the purchaser was a man of influence and
and education—the vendor a poor, aged, uneducated, imbecile
man; the one acted under the advice of his solicitor, the other
had no professional or other adviser—the consideration was
inadequate, and the vendor died six weeks after the date of the
conveyance. The Court of Appeal, reversing the decision of
Kindersley, V.C., dismissed the bill, bqt without costs.

—

CORRESPONDENCE.

b the Editors of the U. C. Luw Journal.
GENTLEMEN,—

The arguments heretofore used to obtain the common justice
of a reasonable remuneration for their services for the County
Judges, have at the sam .; time been linked with so many in-
sinuations about its not having been hitherto “un object of
laudable ambition to men distinguished for acquirements
and talents,” to aspire to the office held by thosc gentlemen,
that many of them have doubtless been constrained to use the
stale old cry about saving them from their fnends.

The remuneration hitherto held out, does not seem to have
been the first object with many of those gentlemen in accepting
office, otherwise we would not find among their number many
who could not only command, as they had commanded, seats
in Parliament, but who were equal in point of practice to any
in the respective Counties. The outside barbarians are perfectly
well aware, that the centralizing system practised in reference
to Toronto, has produced a species of Cockney vanity in all those
there residing, leading more or less to a contemptuons feeling
in reference to those beyond their narrow circle ; and yet it is
the opinion of some, that, laying aside a certain hair-splitting
knowledge of technicalities, the country practitioner, who is
necessarily obliged to be well read upon the Laws in reference
to Real Estate and Commercial matters, and who sends mostly
all important cases to Term with his instructionsto his agent—
ought not to be so vastly far behind his compeer.

From the signs abroad, we, in the country, think it will be
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somewhat difficult in Canada to carry out the centralizing policy
at present in vogue in France and England, but fast breaking
up in the latter.

Yours, &ec., A.B.C,

7o the Editors of the U. C. Law Journal.
GENTLEMEN t— .

The Legislature at its recent Session passed an Act extending
the Insolvent Debtor’s Act to Traders who were heretofore held
to be excluded from the benefit of its provisions, and as it is
likely 1here will be many persons presenting petitions during
the presint year, you will confer a favour by informing many
of your readers, in what Office or Court the petition i to be
filed,—what Clerk is to register the proceeaings? Has not the
County Judge the power to appoeint as Clerk whomsoever he
pleases? What are the costs and disbursements to be paid
and received? If there be no assets belonging to the Estate of
the petitioner, by whom are they to be borne and paid? In
proceedings under the Act in a new county, what Orders and
Rules are to govern the proceedings, where the County Judge
has passed none? and, do Fees to the Judge belong to the Fee
Fund ?

Yours truly, P M.

[We have not yet Leen able to procure a copy of the Act.]

To the Editors of the U. C, Law Journal.
GENTLEMEN :—

Being a subscriber to your valuable Journal, and having
noticed in the June number some queries relative to Judgment
Summons being served on parties living in another County,
and as you expressed a wish to hear if anyof the County Judges
had 1aken action on the same, I hereby submit a case that
occurred in this Court.

A. B. obtained a Judgement in this Court agrainst C. D., who
resides in the United Counties of Lanark and Renfrew; said
Judgment not having been paid in the time specified, A. B.
ordered out a Judgment Summons, which was duly served and
returned with the necessary affidavit of service, to this Court.
C. D. failed to appear as required, and the Judge ruled that he
had no jurisdiction on a Judgment Summons served on a party
tesiding in another county.

Truly yours, HiraM McCrea,

Clerk 7th D. C., Leeds & Grenville.
Frankville, July 7, 1856.

70 the Editors of the U. C. Law Journal,
GENTLEMEN:—

You richly merit the approbation and support of the bmsiness
men of the country gencrally, and of the Law Officers espe-
cially, for the valuable information given in the Law Journal.

Hoping that you will receive that encouragement which will
enable you to render the work yet more usecful, )

I am truly yours, - Anisuar Morse,

L Clerk 3rd D. C., Lincoln.
Srithville, 5th July, 1856.

APPOINTMENTS TO OFFICE, &c.

COUNTY JUDGES,

WORSHIP BOOKER MclLEAN, of Qsgaode lall, Eaquite. Barnster-at-
Law, to be Sudge of the County and £..-  quwie Courts for the United Counties
of Lecds aud Grenville, in the rooni of George Malloch, Esquire, resigned.

WIHLLIAM ROSS. of Qsgoode Hall, Esquite, Barrister-at-law, to v Judge
of the ‘Counly Courts of lh! United Counties of Stotiuont, Dundas's Gleugury,
in the rooin of George 8. Jarvis, Esquire, resigued,

SHILRIFF.

FREDERICK WILLIAM JARVIS, Fxquire, to be Shetiff of the Umted

Counties of York & Peel, in the room of Wilkam R. Jarvis, Esq., resgned,
ASSOCIATE CORONERS.

WILLIAM 1':\"\'1“[“, SAMUEL HALTON. JOSEPH GRAMAM,
SWAIN, GLORGE E. SHAW, und ALEXANDLR PRESTON
10 Ix: Associale Uoroners fur the Untted Counties of Nurthuruberland &
—{Guzetted 6th July, 1856.]

CHRISTOIHER LEGGO. of Richmond. Esquire. M.D., 1o be un Associuate
Coroner for the County of Cacleton.—[Gazetted 3:2th July, 1836.]

RICHARD LAZIER, Lsquire, to be an Associate Coroner for the County
of Hasungs,—[Gazetted 19th July, 1858.]
NOTARIES PUBLIC.

JAMES HENRY FLOCK, of Londow, Esuire, Barricter and Attorney.at-
law, THOMAS WILLCOCKS SAUNDERS, of Guelph. E«uire. Barrister
and Attorney-at-law, CHRISTOPHER R. BARKER, of Penerangure. Gen-
tieman, and OLIVER McKAY, of flumfion, Gentlema, 1o be Noturies Public
w U, d.-—-[Guzctlcd 6th July, 1856.]

JOUN GRAUAM CARROLL, of Woodstock, Esquire, Attorney.at-Law,
and CHARLES INGERSOLL CARROLL, of Torontu, Esquire, Batrister-ate
Law, to Le Notaries Public in U, C.—[{Gazeued 12th July, 18536.)

Stafford F. Kirkpatrick, of Peterborough, Esquire, Barnister-at-Law, to bea
Notary Bullic in U, C.—{Gazctied 19th July, 1856.] :
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THE DIVISION COURT DIRECTORY.

Intended to show the number. limits and extent, of the several Divieion Courts
of Upper Canada, with the names and addresses of the Officers—Clerk and
Bailif,—of each Divicion Court.4

JOHN,
uires
D?rlmm.

COUNTY OF KENT,
Judge of the County and Division Courts, W, B, WgeLs, Esquire,

First Division Court.—Clerk, ‘Thomas Glendmning,~Chatham P. O.; Bailyfs,
Richard Mauck aud Heuey Raot —Ct V.3 Limtits—Townof
Chathun, towniships of Rtaleigh north of the nuddle strect; Tilbury Eas
first and second concessions 5 Harwich, west of the Communication roa
and north of the Ridge roarll; Dover West and Dover Last south of the
fourth concexsion ; township of Chatham from first 1o fifth concession to
the e between Lots numbers 318 and 19,

Sccond Division Court,—Clerk, George Duck, scnior.—Morpeth I O.; Badiffs,
James Reynolds and Ewan tevisher—-Morpeth P, O.; Limits—"The
southerly part of the township of Howurd from the line between cighths
and ninth ; the hesly part of Harwich from the Ridge and
Government rouds.

Third Division Court.—Clesk, David Wallace,—Dawn Mills P. Q.3 Bailiff, Bed-
ford Kimmerley.—Dawn Mills 2.0. ; Limus—The townalips of Camden
and Zone, and that part of the townaship of Chatham uot included in the
first and sixth Divisious.

Fourth Division Coust.—Clek, Geo. Young.~Village of Harwich P.O.; Bailiff,
James McCann,—Villsge of Harwich P.O. ; Limits—All of the townships
of 1oward and Harwich not included in the £i:st and second Divisious,

Fifth Division Court.~Clsk, James Little,—~Deal Town P.0.; Badiff; Joseph
Hetherington—Deal Town P O.; Limits—The townshipe of itonny:y
und all those paris of the townships of Tilbury East aud Raleigh not in~-
cluded in the first Division.

Sixth Division Court,—Clerk, Robert Mitchell—Oungsh or Wallacehurgh P.O. ;
Badigf, Stephen Kinney.—Oungah P. O.; Limits—Durcer-East orth of
the fourth concession atid west of lots seven it ench coucession northerly.

Seventh Division Court,—Clerk, Thomas Ridley,—Clearville P.O.; Bailiff; Amos
King,—Kifinamoek ,0. ; Limis—The townships of Oxford.

e S ——
NOTICE TO SUBSCRIBERS.

The Publishers of the U. ¢ Law Journal request an)“ Subscriber whose name
snay not appear i the List of Remittusices (his Subscription having been sent in)
at anee to notity them of the fuct of the omission. It may be as well also to
wbterve that the advanced price of $3 will be charged, unless Subseriptions be
at once remitted. «

} Vide observations ante page 196, Vol, 1., on the utility and necessity of this
Directory,



