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IL?11j~oI~jx. 'oun. IUNl. 19 ru, 11M).

11,1X v. GIOVANZZI.

tuil fiv-MurdtT rihuv-JynI)crau.

11flCaC served hy ML CE,(.1. Ex., n>uhs
le prisoller wstriedf' bcfore, mc at Ilhe G(elih :1>t.seum

ing on Monday* the l9111 Ma, 1919, f'or t',Il('~ e
ni,,] DutkII on 11w ytt'3t Mirt'h, 1919, ~n ù

th.e trial I :idl itted :1e> dev on be'l tlie (ru, '.i at
dolaatonof the1w ae, eevn Illot qewsîion weîlî

nightt)S ;I niting il.
Sevickneu I 111 tc :'se she\Ne that i al>o a quýrter 1t) 9
kon tli, u\en cf th 1wS: id 3t ;W1rlvh, orw 1ohnNas idirk

uo(l 1 r n 1 il, thlouig]lit to havlýe 1 cn th pr1 isolwr, nl e1)uti
(e0P planioni, ZIzzn,. in Aiçe S 1treet, in t he eiy .11 îijl, n

li.ri n ith Nasieik firet illheu Shiots ntl of a1 :vLve I
aUi Ohree ht itighxt ou 'In Ulic ýabdomwI lndl oe îi

ligh. T1he assililthn rmnj wa:Y, andI l i :! 11ashtrt
[çe Pfter hùlr. i\ýrîsn a1 (luc'~ i vut, i!) unilf4Iw,

th liring adp., r)( ptl vpp or n thm, ilne 1n Ol
dt Iliv house ut une ('%kl % hil a cî iv, amil
ûIe or. an anl'ilanecv axaI( a dit Itr.li th', n .otnc

n en aitsisted in ihriiginig Doîulki to th Il,- l houise.
lews ~ plce iponi a couliI. As D1)uti Lim o w th ouch,

Iýn ookýiig at hl, thouýiglit lie, «as ing, ndakc ii

t>n uti ansered "I amnklc. A nubrof men,
4ihn Joil dick Ivd tilowcti «untl1d maiiltil

le' bouisp; ai, uipon li> say' ing -1"IIi kild"Morrison
th1emen. onle artel. anlother, ape tforo 1)utki, to sce If
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he idniidany one amilongst- themi as lis assailant. Mien Mor-
rison asked irni wblo d1id it, andl Dutki anwre Short imin vith
the fellow narrned John.- When John Nassaliek w%%as brought
before Dut ki, Duitki sait, "That mian said 'bld up your handas or
1 shoot, but his fiendl shot mne:" Dutki sai, "Go get his friend,"
Duitki addled, "I dlon't know who he( was7 hie w as wxith JohnL'
Asked as tu the appernce of Dutki wvhen lie sail - I arn kild,

Mforrison answeredl, "Tlie appearance of a dlyingmn.
This conversýation hetween Morrisoýqn and. Dutki too)k place at

about 8.50) o'clock in the evening, or about 5 minutes, after Mr
ison hadi heard the Shooting.

At abou 9 P'lek r. Hlarcourt riedat hekesandc,
on Lqceitiiitg the nature of Dutki's wvounds, reaehed the conclu-
ion that they woùld prove fatli and that l)utki woultd dlie within
a dlay. Dr. Harcourt was also of opinion that Dutki reisdthe
serlous nature of i-,wuns Dr. Stevart, who ws alsoprst
at t'ic Chclouse, conisidleredl the wonsfatal andl that dIeath
%vas a inlatter of houirs only.

The woundedf,( man was remiioved( to the hospital to b-e operatedl
upon, andl bris spirrtual adIviser wa8 sent for. At il o'clock lie was
placed limier an anastbetiv, andl an operation -was cmeed
but'h. died at about 1 Weock, before the comipletion of tii.
operation, the iredlicàl testimony being fi I effe that death w9ws
cauaedl by tii. vounda,.

1 was of opinion that, when the dleoeasedl mnade the dlying
cdevlaration objectedl ta, he -was iii actual dlanger of dea'ýt I fromn his

WOUndS 11nd9 fullly l'e'aliSed( their sericus1 natuire and egade theiln
as fatal, alui hlabdod ail] ope of recovery, andt( tInt hi.

word., "I arnii killed"wer usedl in their literal xreaning.
I therefore aditdhis dlying dIeclaration- andl tIe question

is, "W.I riglit in so (lointg?"

The case was hieard( IUy MZREtDITH,1 C.JO.IMCLAENI, MÂuxE,
Ho0LoGIN, aind FERUu,'jSON, J.J.A.

T. C, Robinette, K.C., for the prisoner.
Edàwitrd I3ayly, K.C., for the. Cro-wn, was,; not calduponl.

MF14FrnITI, C..Oelivering thie jiud(gnt of the C ourt,
citedI wrfth ppproval the stateinent of the law on the uet of
dlying dleclarittionsfdom PhiPMSos Lew of Evdece Lth ed(., p. 3(K0:

"The mist b. p)rovced tu the satisfaction of the Judge tv
h-ave been, at the. tira. of mnaking the (Jeclaration, in actual lne
of 111t1(lu to have anloe ail h<pýe of recovery.- h
Chief Justice Sid thut lIer. was no quiestion that theii. eLs(

ianj avllual dlanger of dleath, andl, havir#g reýgatrd tu the circrm,-
stances of flIe case andi to the. statemient "I arn killtd,» it a
shewnl that thc ecad had abandlonced ail hopeý of recovery.

The question, threor, ugt b. answeredl ini tIe affirmiative.



;DERLAND) ATH. ASSN. v,. TOR<ONTO 'E.TUT VP.293

HIGH COURT DIVISION.

LIE, J. JANS 1GTH 1919.

qDERLAN D ATh LETIC AS IA ONv. TORONT()

rUtord an eatLa-oewtfor QoiidEnomet

Reoeived- by Landiord frwrn Necw Tc4(nh fteri Evtdùm- Value
of IpventsVl of J??nw.dTc-"Tr fl,,,,ii.
natimiy the Wa"Aritc-<uframfor Rent and
Taze8s-Costs,,.

Letioni for daînages for breachi of a covenlant for quiet cjy
1and for, the cviction of the plaiintifïs front lands dlemisedl t4)

iand for. a dlelaratioli tha:t the plaintiffs were entxtlel fi)
Lin reins and profits. Couniterclaimi by the deednsfor
and taxes paid.

'ie action anîd counterelaitu-i-er tried without, a jury at a

. I. MaceGregor, for the platintifs-.
V~. A. McMaster and A. J. Anderson, for th dfedats

jcaJ., in :1 written jud(gmlenit, said that, on the bit April,
file predecessors of the dfnatas exeutors of one

~Iey, deveasedl, by a limi uner the Shortý Forins of Lao
denxised lands to thle plaintiffs to hold foir 5 yvars, at flhc
y rentai of $500 It was stipulated ài the latse that, alhoi
.rm was 5 years the leae sAhou becoe nWi ani void or

mab of the 00vo of Townley, during the pdod of whose life
xeeutors wvere prxniiitted( to hold and lea-se the lands, and that

c end of the saine ter'n of 5 ypair, if the widow thulsii 0 P
y the. ex«er shou1d give a reunewal of the lease for a f ur-
period of ;5 years,, 8ubject to ternis sunîlar to thloseX conitained
ioriginal lease, at the saine rentai.

=~ admhttd by the diefendants that the %ese was valid
ijndig upo)n themn and in fui force and effect art thec timie of

pit orxnplainied of.
k pl1aitiffs entered into possinof the lands demised and

teiup as athietiv grounda. There wvere about 2,000o
)esof the association, ndi at thic oultbreak11 of the wvar sorne

~or eo of thei went overýeas. The resuit wits disorganisa-
mpd the rent feI n arrear,
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Tlhe relit liadI bwleen aranteved b y cert a in iî lemben1i o f t~
a~soiat nd icingotiations took pcelo ing trd's a si

ren,1der o 44 ilile e 'l'le learnuti Jiidgte findis 11h:0 a surrendill
was nuti in fulefetd ut, in Dcbr,1916, all.rngm

wiw:1 entere tha Sln 150 Ahoukl le mi n emo àf Ar Ji,
arrears- of rnt, and thlat the defeuldu.nts shoul[d iwept 10 ç
annuron 411urig "*the( terim of the a, withoult preud t
rights of iny of flie parties or bu t1ic validity of thie guaiiti

conneningfroin thec lbit April, 1917.
Up tg) tie 1,It ApriL 1919, Ilium was due for rvent, uinder t

lease, ai the subisequelt agreet 1,1.8 ni $250 hadt lic
pa;idl on acoutlaving a balance dof o! 58(1.G8.

by OIel teni othe lease, the plainltifis were, t0 pay taxi
excluiv of local imrveeta ie taxes were ini fac paid

Ille dcfendalits, .111( up1 lu the 1IsI April, 1919, amlounled
S 1,7.6 wieh-1, WAddd th $8L(1.68, wade a tocal of 91 M94JA

Ini adMition1, Ilhe plaintiffs hcad te pay lthe metand taxvî for t
du oio o! bb rencvwal term o (J 5er dpdet upon Ille life

11n'. Towley, who was 80yars oil, wvith ani excpeeIation of 1
f 5 year.s. renit would thus bu Sý2,500 andi lie estim1ai

t tx es S 1 07 0. 55. Add1 1iniig th1iese s (T 1 0 o 51,40, ob 1v
almailtiidwlu$,159

011 dir 111h Mardi, 191S, thle defenldants Iuased iland
the luiýpvriaL Muniitionis B$oard fur lie duiration of lteo war a

foi G lionthall a! 1er lthe Signing of peace orl.et Ivriný[atinýg I
Witz, Lu be co'[ pu!ted( frein Ihe 111hl Mardi, 19 18, at I 51600

awliiitn.
This bIvase wva- a breacli of lthe tiovenant for quiet viijoymA

il Lt lai tifs, boase; ati the v edit proteel theisl
by lakilig a covenant for indenlli1 ty front tilt, Board.

Ti~plaintlifs il ght. cdaiml reta ie te prvis, %0h
liai becu ly aIlereti anid their. eharacler ehangel, buit Uy C.

senit (îau ages onlly %ivre Soulit.
Thi iue e! damvages kipon a breacit o! Ilb. venant, di

the eltkime ot silnolb I*ach is eviction of ille lese, is, ini additioii
the t10 whfriih( hs liecsa-y been put', tle fi I vallw

mI h. hum Aot 1,y býig evictýI, or t he vaýlue qf ci teli.
te Wllin sV. Burrell (85,tCl 0;Iop

CnMMU1 <18417> 37 Là, lis M, il, LT.R 249.
Tii. beamne JIk t-«%. ý the dani.ages iii rseto!

plalublifis' in povi (.lt t s2'50Q.
Tite de! alLd ilot profit by twir wrongdloing; 1

tia. lieital î,adr to b. pai(jti th le Itfednt y lb.ý Be
slîutdd1, , 1e,ie plbairLiff.~ Pechauie t bee1dolarei

(1w e ctaiîitc was11 uLo a trcaty terivinating Il, waýýr.
liw bjsis tgee u ut peacplaig deelarcd ou tlb. ist JuIy, fl



RJ,.~ IXflIJNION I'EJeMANENT LOAN CO.

rit paid or. pa 'abýlejq ly Ill (-1ý éar slhould be fixed lit ,8.4
le val1w (if Ille rnwlurni of .7 years, Should b'e allowed at

lese 11hrue unl r4 ;ivounitud to 8858.4 nd for tiat Sion
ainiff ~.hou hvej udgxrenlt ; thle defvivnnts Shold hv

euit on their contrln fur ý5,5 14.59; theuse two sr to
off pro tan1to. 'l'le plainitiffs Ahould hiave their, ostsf of the
anïd the deenans hir costs of the countereulairn, with

O~, J. dNE 17T11, 1919'

h, J)ONMON 1PEIANENT LOAN CO0.

rn~Wii1i g-p-- 8or ho<icrsRccliliy Divi .dends im-
roper l Paid milt of os~ t f Cm nyLa Iit o epay-

~or',ý iifd Rfrcu r Wind'ineg-npl Order Io Dtnie
'onitri«butcýrie .,>-IJokJcrs- of "Prepaid Stock"-A s,ý.cfs and

Tndertakin c nother Loani (ompany Sol ilid Trans.ýfcrre4
Insolvet Com 'ay (ota-pprovol of Lieutenialt-

rocrnol- l'i o',n i;fontrio Lal Corporatiwns 4e1, R.S.O.
&97 ch. (J-oh i f hreoerill S4dlling Company

ýjo ReceaedPidu Sharesm CnIslet(ompany.

reern a-ving been i4rected to anOiii 1Rveec under
de for the %winig-upj ot thev vomlpanly, appeals front lus

jý alid orders weli takenl by lhrhkers aus fol=w
An appeval, on behiaîf of Hdward Acheson and ail other

of th(, vonpany wýhol5e niawvs apparc uon the-
o9uribtorvsf roin the ruiling of flic Refcee that lie had

to hearj andjý de(1termnine the clain(i uthe liquidator to niake
.ipplxýilanlts Jjable for the airmnts (if the dividends reccived

cm 'l respeut of shares hield by thin in the comipany.
> Ait appeal, on behiaif oif FwadAcheson and ail other
)er of the comipany holding shares of thie cornpanv's stock

mt4,dý -prepaid tok"froun1 anl order. of the Reterce settling
ajjýlltE upon)l the list of contribuitories and holding them

tn thme liquidator for the balances by hlmii elairned ais unpaid
thelr Shares.

). An appeal, on hehaif of Florence Adair s anid ail other
il ,maned in the suxrmons to contributories whose namres-
jr( upon time records of the con',pany ne niremubers or share-
rs thereof li respect of lliares ot that comnpany theretofore
ý *o hemi insbiuto for shares of thie capital stock of

rvnilBuilding and Loan Aýssociatîon 1 from ant order of
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Ille Refece Sett1lilg these apelnson the list tif Conltriblutoil
and holding thiem hiable to thle liquidator. for thle balances by 1
clainied as unadupon thelir shares.

l'he appeals, werle hleard ini thc, Weekly Court. Toronto.
1. F. lllmtK.C., and J. J. Mavlennani, for flie appellar
J. W. Bain, K.C., and -M. L Gordon, for Ilic liqidaltor..

LNoJ., Mi a written judgmenit, said, as to the firsýt appx
that the Ilefüee -%as right in holding that lie hiad usdeon
is anl officer of thle Court delegated to exercise the' jurisdiction
the Court, ihrn and statultory, so fiar as this is wvithi lic h ter
or intent of the order of reeec.The Winding-up Act, ILS
1906 ch. 144t, spcfcal onfers uponi thie Courti the most ami
powers inl winidinig up the affairs, of an1 inolen omlpany: sec. I
et seq. Thie or-der In this caeis ini the usual corniprehlens
terins. It wvould be a mtketo conclude thiat, if there à~
right to recover in thevse cases, it muist necesarily be against I
parties queareodr or contributories, or thait they are to
',,settled upon the list (if cotibtris ithin the mieaning
the statute. The ultimate question for deci-sioni 15: "Are thi
shareholders liable to pay to tli, liquidator the mioneys clainied
Thiis qusinthe Referee bias a righit Wo deterinle, aceording
the meonsdnethod of procedutre, subj<et to appeùll. T

apel ihlid be disimissed witlî costa.
As to the seepond appeal the leirnedý( Judcge ';d thiat thle 1

va.s clear- and thlt dvisions» dlIte tat thu Shar-eholders of
insolveit, cQliVpanly niust pay tflIC bIaMCeS d11U on1 their silar
It waLs ,not necessary to conisider whcether flic by-Iaws of thic o
pany and the ternlis upon wIljeth prepaid shiares purported
lie issuied were valld dinlg the Solvenley anil4 bperation of i
eomlpany. Th'ie clear implication and neeessary inference is, Vi
it waa not conitemiplated that the statutory riglits of the vredit,
(if an insuivent coneeru wuuld bce inpaired iii any wvay by a deV
(if thc character iin(l2tie in the evidenece. Th'le conclusion of I

wefC m'rilit, and the appeal -should 13e disliasseci with cqt
Deýulilig wvith the. Vigr appeail, thle learned 11udgeý said that.,

puslneot the( ternis of the~ Ontario Loan Co)ilrportioii4 A
R-8-0. 1897 ch-I. 205, the Provincial Building and toan Aaeociati

s a41Un transferre the asstsad undcrtaking of that comipa
VO the( COmlp.ny iuo% i liquidatioin, on ternis ;ut out iii an agw
mlent datedi Vhe 2nd Apil, 1902. The Act. athiorised, a sale, 1

presribd Vs voditcmaas well, and, amngst other thin,
providled for the protection of 4hareholders of bathI romlpiit
eýnactig tbat, in addition to ratification by the sharelioldieru, 1
agreernint, should WoV go inVe effect, iintil awsenVed to hy t



RI" PORT ] ARHTIIIU-l WM;_GON (O IMT

Itlenant-covulrner ilu (oui. i lcruiwetveecr-
d %with. lit trullt :11 nt Iii (- 110 to hrhodr f is l s ,
hier, at thr daýte, of thw ý\inding-ujp ('rlut nir ait anv trnw, iel
oes for mlore thanl thell un in Iý:fat pa-p Te\ gel)
rtly what the enir ini comicil saol 111P V env get, ai lt 11a,

il poiicteithier frenon, lessý ;and tiley ocupieti exactlv
position t11wen ouelt ve ouccupy by rceîîo of tie
lite and thie ainof theu iiue t-een n i ()muncil,
ndled to protect, them. Thewre seller's, IIMbt urs; anti
Admiiinistration detern iled an11i definiet the fenîn (if thuir,

iat t the voluntali exrcis of' the prvee"referredl te,
plh vrvates nelgto n eare'nts speifeam final Io
intents and purposes. N obedy 1 wais deeieilo-isi no-
y eail he wronged uxcupt 1y ille oppositecoclsin Thle
[itors gel exacl l hato he coxnpanies hý argainctil for., withini
provisions Of tile ut , ami willi thie sacindt fpea

lie Adty)inistraitioiî. This atppeal[ shl'ti 1w allovd li cos.

POR ARTHUVR WÂw Co. LIIE tDo sCASE-
,SBELDEN'SCs-ENx . i ';n~sJN 6

msed by ug in -f (er-IJfm for Li ve hi J pnal le DIà isiel
r$-Jporawxof Quel in-Caf ic mg) ii,w-Don,?bt us le

-cele#s of Order.j Motion byN hie, liquidator cf Ille company«
leeve to appeal f ront the rd of' MiDDLETrON, J., alite 65),
N'ing the appeal LIf Tuiope( and Shinf romn an order of ft
;ter ini Ordinaryv, in the cour-se of thle wiiilig-up1 cif the cern-
Y, placing their iies on the list, Of cnrbtne.L~ri
n a wrýitteni jiit ont, saiti that ho Was very far from being

ulyof opinion that MIDDLETON, J., erlre(l in rcversîng the
si of the Master in Ordinary inTdop' case. 'fli qucs-

>of Tudhoperx's liability wýas, however, clearly tichatable. Tho
aed Jutige >lad serieus doubt asý te the corroctness of thec erder;

th iniitter wats, in lis opinion, of ifliin importance, boili
Ietiig the Jitigants anti as ai question ef coimpany law te justify

11el.le had not uarefully consideredth le mudli-argued
tional question of confliitinig decisions. The liquidator

Jld have Icave te appoali in Tudliope's case: 'if he should suc-
upnthe appeul, he, shouid have the costs of this miotion;, if
teeshotild be no eosts to vitheor party.-In Sldnscase,
lrndJudge was of opinion thiat leave te appeal sliould net
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be granted. Hie knew of no~ conflIcting decisions toudihing the
question which wolild arise uipon the proposed appeal,. and thiere
ws, in his belief, no good ground to doiibt thei eorreectnes: of the-
decision. The iquidalor's nýotion Ili Sheldenci's c»eShouldl be

wimse ,ith cost.s. J. W. Bain, K.C., for theliudt.
W. N. Tliley, K.C., for Tudhope. D. C. Ross, for shldenI'l.

N~AMITIi v. NASMrTu-LEwNOX,J-J E16

Hituband and Wlife--Landi Conveyed Io Wife-Coiolri&fùmos Io
Pvmchase-moneij Mode by Hutsband-Dedlaration (o'f fihtsxmd's
Righs-Half lnterest in Proper4y- -Wlife I>edured Truistee for, both
in Equtal Shares-Coîdý.]-ActIon hy a ir.an against his wviie for a
declaration of is righits in iýrespct of a certain houlse anld lot,
No. ;) Woodrow avenue, in the city of Toronto, th(, titie to whichi
stood i the namne of the defendant. The action was tried %vith-
out a jury nt a Toronto sittings. LENNO-X, J.. Ii a r1 t judg-.
ment, after stating the facts and r-eviewýýing the evidence, folind
the facts in dispute as to t'he intentions of th(, parties andJ their

resetv ontributions tQ the pucaepieof th(, bouse anci
lot, in favor of the plaintiff, aind die ttt jud(gmenýlt should

be ntreddelarngthat the plaintiff and defvnditnt vvre owniers
of the hous and lot in equsti >re, and that the dehnan ld
the Pa1'Qperty in trust for the plaintiff and hrefin equal shlarea
IL4 ten'ants in commnon. Thiere should be no vosts of a mo1(tiont
IImide to disiniss the action. Th Ie defendant should pay 1.11

p1vtf' osts of the, action, and these voats shouild lx, fixedt at
$200, uniless the dfnatShould prefer to pay the plaintitr's
taxed costs; Ini that evenit the plaintiff's vo'sts sbould 1w taxed
andi Pnid by the defendant. J. W. MFdefor th(, plaintiff.
T. N. Phelan, for dti eenat


