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Printed for the use of the Foretgn Office. January 1888.

CONFIDENTIAL.

Further Correspondence respecting the Termination of the
Fishery Articles of the Treaty of Washington of the

8th May, 1871.

[In continuation of Confidential Paper No. 5510.]

No. 1.
Sir L. West to the Marquis of Salisbury.—(Received October 3.)

(No. 96. Treaty.)
My Lord, Washington, September 21, 1887.

WITH reference to your Lordship’s telegram of the 19th instant, I have the
honour to inform your Lordship that Mr. Bayard has stated to me that he will readily
arrange with me to commence the negotiations as soon as possible after the arrival of
Mr. Chamberlain in Washington.

I have, &ec.

(Signed) L. 8. SACKVILLE WEST.

No. 2.
Sir L. West to the Marquis of Salisbury.—(Received October 3.)

(No. 97. Treaty.)
My Lord, Washington, September 21, 1887.

UPON the receipt of your Lordship’s telegrams of the 20th instant, instructing
me to ask how the United States’ Government wish the Conference for the proposed
Treaty and the negotiations described, and to propose the substitution of the words:
“in the seas adjacent to British North America and Newfoundland,” for the words
“on the coasts of British North America,” I immediately informed Mr Bayard by
private note of their contents, and I now have the honour to inclose herewith copies
of his reply, the substance of which I telegraphed to your Lordship this day.

I have, &ec.
(Signed) L. 8. SACKVILLE WEST.

Inclosure in No. 2.

Mr, Bayard to Sir L. West.

(Personal.)
Dear Sir Lionel, Washington, September 20, 1887,

THE amendment stated in your note of yesterday morning which Lord Salisbury
suggests to the ‘“terms of reference,” that the words ¢in the seas adjacent to British
North America and Newfoundland” should be substituted for the words “on the
coasts of British North America,” is entirely unobjectionable.

'l‘h[e'7 gsc)jnenclature of the Agents of the two Governments in negotia.t:iBon now
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proposed, seems to have been so proclaimed by Sir James Fergusson in Parliament and
by Her Majesty in the Speech of Prorogation, that it will be difficult now to change it,
although it seemed very desivable that the employment of the word ¢ Commission ”
should be avoided because it was so unpleasantly associated in the American ear with
the ¢ Halifax Commission,”—a body whose functions were wholly distinet from those
proposed for the negotiators of the anticipated Treaty of Settlement.

In my correspondence with Mr. Phelps I have styled the Representatives of the
respeetive Powers « Plenipotentiaries,” and T do not see why this accuracy of descrip-
tion should not he followed and their meeting in Washington described as “the
Conference of Plenipotentiaries to consider and adjust,” &e.

Yours, &e.
(Signed) T. F. BAYARD.

No. 3.
Sir L. West to the Marquis of Salisbury.~(Received October 3.)

(No. 98, Treaty. Very Confidential.)
My Loxd, Washington, September 21, 1887,

AT an interview which T had this day with My, Bayard, he handed to me the
letter, copy of which is inclosed in my preceding despatch, and proceeded to explain
to me that for the rcasons therein given, and in view of the action of the Senate in
rejecting the appointment of the Commission which had been proposed, he had care-
fully avoided, in his instructions to My. Phelps, the use of the terms “ Commission *’
and Commissioners,” in connection with the forthcoming negotiations, and he regretted
that they were used by Sir James Fergusson in the House of Commons and also in a
passage in ITer Majesty’s Speeeh. T observed to Mr. Bayard that Mr Phelps had
distinetly proposed to your Lordship the appointment of a Commission, and I showed
him your Lordship’s despatch No. 86, Treaty, of the 20th July last. Mr. Bayard
veplied that he did not think that My, Phelps has used the term “ Commission ™ in
writing, and may inadvertently have done so in making the proposal verbally to your
Lordship, and he then proceeded to read to me the instructions which he had sent to
Mr. Phelps in which the terms “Plenipotentiavies” and “Conference’” were uniformly
used. T replied that T would immediately telegraph to your Lordship that he desired
that the phrase ¢ Conference of Plenipotentiavies to consider and adjust,” &c., should
be used in connection with the negotiations.

e then remarked that he thought that any settlement which might be made
should hnclude Newfoundland as an integral part of the British Empire, and scemed
to think that for this rcason the substitution in the terms of reference proposed by
vour Lerdship was preferable. ,

I have, &e.
{Nigned) L. 8. SACKVILLE WEST.

No. 4.
Colonial Office to Foreign Office.~(Received October 4.)

Sir, Downing Street, October 3, 1887.

WITH veference to your letters of the 21st, 26th, and 30th ultimo, relating to
the terms of veference to the Conference at Washington respecting the North
American Fisheries question, &e., T am directed by Secretary Siv Henry Holland to
transmit to you, to be laid before the Marquis of Salisbury, a copy of a telegram
received from the Governor-General of Canada upon this subject.

I am also to inclose copies of telegrams which, with the concurrence of Lord
Salisbury, Sir Henry Holland proposes to address to the Governor-General and to the
Governor of Newfoundland, vespectively, in veference to this matter.

Iam to request to be informed at your early convenience whether his Lordship
conewrs in the telegrams proposed.

I am, &e.

(Signed) JOUN BRAMSTON. .
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Ineclosure 1 iu No, £,

The Marquis of Lunsdowne to Sir H. Hollund.
{Confidential.)
(Telegraphic.) September 26, 1887.

YOUR telegram of the 21st.

Ave the words *“adjacent to British North Aerica™ intended to exclude
Behring's Sea, which is not adjacent to British North \wmerica but to \laska® It
<ecms undesirable to restriet adjustment to “ questions actually iu dispute.””  Tf these
words are literally interpreted many of the questions suitable for diseussion might he
entirely cxclude from the unegotiations.

Inclosure 2 in No. 4.
Draft of Telegram from Sir H, Holland to the Murquis of Lunsdowne.
(Secret.)

FISHERTES Conference.
Following are terms of reference finally proposed :—

. “Conference of Plenipotentiaries to cousider and adjust all or any questions
relating to rights of fishery in the seas adjacent to British North .Amecrica and
Newfoundland which are in dispute hetween the Governweut of Her Britannic
Majesty and that of the Uuited States of America, and auy other particulars which
may avise in the conrse of the negotiations and which they may he authorized by
their respective Governments to consider and adjust.”

1t is vot counsidercd adrisable to press United States’ Government upon question
of includiug Alaskan fishery dispute in terius of reference. [f negotiations proceed
satisfactorily, Alaskan question way hy agreement he referred to same Plenipo-
tentiaries nnder conchuding words of reference, which also meet othey point referred
to in yonr teclegrara of 28th ultimo. Arc terms of reference agreeable to your
Government, and will Sir J. A. Macdopald represent Canada at Ceuference.

Inclosure 3 in No. 4.
Draft of Telegram fron ¥ir H. Holland to Governor Bluke.

FISHERTES Conference.

Followiug are terms of reference finally proposed :—

* Conference of Plenipotentiavies to consider and adjust all or any questious
relating to rights of fishery in the seas adjacent to British North America and
Newfoundland which are in dispute between the Governmeunt of Her Britannic
Majesty and that of the United States of Awerics, and any other questions which
way arise in the course of the unegotiations and which they may be authorized by
their respective Governments to consider and adjust.”

Rritish Plenipotentiaries limited to three have already heen decided upon, they
are: My, Chamberlain, Sir L. West, and a Canadian Representative.  Without
displacing onc of these a Newfoundland Representative caunot be appointed, but an
Agert might Le sent, who might be present at Washington during the sittings of the
Conference, ready to confer with British Plenipotentiaries on points affecting
Newfoundland interests.

*[Newfoundland laving lately pressed for separatc treatment of fisheries
questions with United States, it will he best to await result of Canadian negotiatious,
which, when completed, the Colonial Goverument may desive to have made applicable
to Newfoundland with or without variations.)

® Better amit as an unnecessary pleige as to order of business.—S. October 6.
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No. 5.
Foreign Office to Colonial Office.

(Confidential.) Foreign Office, October 4, 1887.

[Transmits copy of Sir L. West’s No. 91, Treaty, Counfidential, of September 15, 1887 :
No. 148, Confidential Print No. 5510.]

No. 6.

Sir L. West to the Mugy™s of Selisovry.—(Received Oclober 6.)
(No. 272.)
My Lod, Hashinyton, Septonber 23, 1687.

I DAVE the houowr to acknowiedge thee reeeipt of yvour Lordship’s despatch
No. 219 of the 10th instant, and to o your Lowdship that I communicated it
this day to the Secretary of State, and ar his reguest Ieft a copy of it in his bands.

My, Bayard did not comment ou the terus of the decpateh, which, he said, should
bave his scrious eonsideration, and in alluling generlly to the Alaska Seal Fishery
question, he observed that although it certainiy might be brought uuder the con-
sideration of the Conference, and although he was willing that all questions in
dispute should be discussed, he did not wich that it should obscure that of the fisheries
off the coast of the maritime provinees of the Dominion of Canada.

I have, &e.
(Signed) L. S. SACKVILLE WEST.

No. 7.
Foreign Office ta Colonin! Office.

Foreign Office, October 7, 1887.

{Lransmits copy of Sir L. West's No. 96, Treaty, of September 21, 1887 : ante,
No. 1.]

No. 8.
Foreign Office to Colonial Office.

Fuoreign Office, October 7, 1887.

[Transmits copy of Sir L, West's No. 97, Treaty, of September 21, 1887 ante,
No. 2.]

No. 9.
Foreign Office to Coloniol Office.

Sir, Foreign Office, October 8, 1887,

I AM directed by the Marquis of Salisbury to acknowledge the receipt of your
letter of the 3rd instant, inclosing a copy of a telegram from the Governor-General of
Canada, and drafts of telegrams which Sir Henry Holland proposes to address to the
Governments of Canada and Newfoundland respectively, concerning the terms of
reference and the order of proceedings to he adopted for the Conference on the North
Awmerican Fisheries question.

In reply, I'am to express Lord Salisbury’s concurrence in the proposed telegram,
but his Lordship would suggest that in the telegram to Canada the word * dircctly ”
should he inserted before the words ““ including Alaskan fishery disputes,” &e.; and
that in the telegram to Newfoundland the whole of the last paragraph should be
omitted, as his Lordship considers it would convey an unnecessary pledge as to the
order of business at the Conference.
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I am further to suggest that both Colonies should be pressed for an immediate
reply to these telegrams, as the full powers and instructions for the Plenipotentiaries
cannot be drafted till these points are settled.

I am, &e.
(Signed) JULIAN PAUNCEFOTE.

No. 10.

Colonial Office to Foreign Office.—(Received October 10.)

Sir, Downing Street, October 10, 1887.

WITH reference to your letter of the 8th instant, I am directed by the Secretary
of State for the Colonies to transmit to you copics of telegrams which were addressed
in cypher to the Governor-General of Canada, and the Governor of Newfoundland
respectively, relating to the terms of reference to the Fisheries Commission at
Washington, and to the appointment of an Agent by the Government of Newfoundland,
to be present at Washington, to confer with the British Plenipotentiaries on matters
affecting the interests of that Colony.

1 am also to inclose the decyphers of' replies received from the Governor-General
and Governor of Newfoundland respectively. It will be observed that further telegrams
are promised.

I am, &c.
(Signed) ROBERT G. W. HERBERT.

Inclosure 1 in No. 10.

Sir H. Holland to the Marquis of Lansdowne.

(Telegraphic.) Downing Street, October 8, 1887, 410 p.m.
FISHERIES Conference : Following are terms of reference finally proposed :—
“ Conference of Plenipotentiaries to consider and adjust all or any questions relating to
rights of fishery in the seas adjacent to British North America and Newfoundland,
which are in dispute between the Government of Her Britannic Majesty and that of
the United States of America,and any other questions which may arise in the course
of the negotiations, and which they may be authorized by their respective Govern-
ments to consider and adjust.” It is not considered advisable to press United States
upon question of directly including Alaskan fishery dispute in terms of reference. If
negotiations proceed satisfactorily Alaskan question may by agreement be referred to
same Plenipotentiaries, under concluding words of reference, which also meet other
point referred to in your telegram of the 28th ultimo. Are terms of reference agreeable
to your Government, and will Sir J. A. MacDonald represent Canada at Conference ?
Immediate reply earnestly requested in order to prepare instructions.

Inclosure 2 in No. 10.

Sir H. Holland to Governor Blake.

(Telegraphic.) Downing Street, October 8, 1887.
FISHERIES Conference : Following are terms of reference finally proposed i—
‘“Conference of Plenipotentiaries to consider and adjust all or any questions

relating to rights of fishery in the seas adjacent to British North America and

Newfoundland, which are in dispute between the Government of Her Britannic

M{:\]es.ty and that of the United States of America, and any other questions which may

arise In the course of the negotiations, and which they may be authorized by their

respective Governments to consider and adjust.” British Plenipotentiaries limited to
three have already been decided upon. They are: Mr. Chamberlain, Sir L. West, and

a Canadian Representative. Without dis lacing one of these, a Newfoundland

Representative cannot be appointed, but an Xgent might be sent who might be present

at Washington during the sittings of the Conference ready to confer with British

Plenipotentiaries on points affecting Newfoundland interests. Immediate reply

earnestly requested in order to prepare instructions.
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Inclosure 3 in No. 10.

The Marquis of Lansdowne to Sir H. Holland.
(Telegraphic.) October 8, 1887.
YOUR telegram of the Sth instant: MacDonald desires to defer to decide until
arrival of Sir C. Tupper, who is expected immediately. I will telegraph on Monday
as to terms.

Inclosure 4 in No. 10.
Governor Blake to Str H. Holland.
(Pelegraphic.) (Received October 9, 1887.)

I HAVE received your telegram of the Sth: I shall consult with my Government
to-morrow, and will telegraph reply.

No. 11.

The Marquis of Salisbury to Sir L. West.
(No. 68. Treaty.)
Sir, Foreign Office, October 10, 1887.

I HAVE to acquaint you that the Right Honourable J. Chamberlain, First British
Plenipotentiary at the Fisheriecs Conference to be held at ‘Washington, will leave
Liverpool by the Cunard stecam-ship “ Etrwia,” on the 29th instant, accompanied by
Mzr. Bergne and Mr. Maycock, of this Office, and by two servants.

I have to request that you will take the necessary steps to obtain the usual
facilities, in order that the lnggage of Mr. Chamberlain and suite may be passed by
the Customs authorities at New York without examination.

I am, &ec.
(Signed) SALISBURY.
No. 12.
Colonial Office to Foreign Office.—(Received October 11.)
(Confidential.)
Sir Douning Street, October 10, 1887.

1 AM directed by Scerctary Sir Henry Holland to transmit to you, to be laid
Dbefore the Marquis of Salisbury, the decypher of a telegram from the Governor-
General of Canada, respecting the advisability of Mr. Chamberlain’s visiting Canada
before he proceeds to Washington. )

Sir Henry Holland would be obliged if Lord Salisbury would ascertain from
Mr. Chamberlain as soon as possible, whether he can comply with the wish of the
Governor-General.

I am, &c.
(Signed) JOHN BRAMSTON.

Tnclosure in No. 12.
The Marquis of Lansdowne to Sir H. Holland.

(Secret and Confidential.)
(Telegraphic.) October 7, 1887.

I HOPE Chamberlain will come here before going to Washington. T have sent
to him inviting to Government House. Tt is possible that Sir J. A. MacDonald may
not accept Commissionership, but this will not be decided till Sir C. Tuppers’s arrival.
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No. 13.
The Marquis of Salisbury to Sir L. West.

(No. 69. Treaty. Confidential.)
Sir, Foreign Office, October 11, 1887,

I HAVE received your despateh No. 98, Treaty, marked Very Confidential, of the
#1st ultimo, in which you report the objection entertaived by Mr. Bayard to the term
“ Commissioners,” as applied to the Plenipotentiaries to be appointed for the forth-
coming discussion of the Fisheries question.
In reply, I have to request you to inform Mr. Bayard that Mr. Phelps in his
7 interview with me certainly used the word * Plenipotentiaries or Commissioners,” and
", that T had consequently imagined the choice between the two words to be indifferent
to the United States’ Government.

Mr. Phelps no doubt merely infended to explain the kind of duties which the
Plenipoteuntiaries would have to discharge; and I beg that you will assure Mr. Bayard
that Her Majesty’s Govermnent will carefully bear in wmind the wishes expressed by
him as to the designation of the negotiators.

Iam, &ec.

(Signed) SALISBURY.

No. 14.

Foreign Office to Colonial Office.

Forcign Office, October 11, 1887.

[Transtits copies of Sir L. West’s No. U8, ‘I'reaty, of Septeber 21; and No. 69,
Treaty, to ditto, dated October 11, 1857 : ante, Nos. 3 and 13.]

No. 15.
Colonial Office to Foreign Qffice.~—~(Received October 13.)

Sir, Downing Street, October 12, 1887.

WITH reference to your letter of the Sth instant, and to mine of this day’s date,
1 am directed by the Secretary of State for the Colonies to transmit to you, to be laid
before the Marquis of Salisbury, a enpy of a telesram fromn the Governor of New-
foundland, inquiring whether any agrecement which inay result from the Fisheries
Conference will be subject to ratifieation by the Legislature of that Colony.

I am to inquire what answer should be returned to this telegram.

I am, &e.
(Signed) JOHN BRAMSTON.

Inclosure in No. 15.
Governor Blake to Sir H. Holland.

(Telegraphic.) (Received October 10, 1887.)

. BEFORE I reply to your tclegram [I] wish to know if the Agreement entered
into by the proposed Commission must be submitted for ratification by the Legislature
of Canada and Newfoundland.

No. 16.
Colonial Office to Foreign Office.~—(Received October 13.)
Sir, Downing Street, October 12, 1887.

WITH refercnce to your letter of the 8th instant relating to the terms of
reference to the Conference at Washington on the North American Fisheries question,



&

T am directed by Secretary Sir Henry Holland to transmit to you, to be laid before the
Marquis of Salisbury, a copy of a telegram from the Governor-General of Canada on
the subject.

Sir Henry Holland would be glad to be informed whether, in his Lordship's
opinion, the words in the proposed terms of reference, ““in the course of the negotia-
tions,” have the effect of Liniting the scope of the reference in the manner suggested
by the Governor-General, and also whether any Treaty or Agreement which may be
come to would be subject to the approval of the Canadian Parliament, or would be
submitted to that Parliament.

Sir Henry Holland understands that the fisheries of British Columbia would be
included in the terms of reference as now framed, but he would be glad to be informed
if this is Lord Salisbury’s view.

In regard to the two points first mentioned, Sir Hevry Holland assumes that the
words “ in the course of the negotiations” would not be taken in any way to limit the
reference, bui that Alaska tishery questions and commercial questions could he dealt
with under the concluding words of the reference should the respective Governments
desire it, and that any Agrecement would have to be submitted for ratification by the
Capadian Parliament.

Lord Salishury wili probably concur with Sir Heory Oolland in thinking it
undesirable, if it can be avoided, to alter the agreed terms of reference.

1 am, &e.
(Signed) JOHN BRAMSTON.

Inclosure in No. 16,

The Marquis of Lansdowne to Sir H. Holland.

(Telegraphic.) Uctober }0, 1887.
CANADIAN Government would desire terms more in accordance with those
agreed on in 1885 (scc Correspondence betore Parliament, 1887, No. 1, pp. 14 and 15;
also President’s Message to Congress, December 1885). Terms now seem limited to
questions in dispute; the then proposed reference was of all questions relating to

"

[
:}'

»r

fP e gy

fisheries, and was [? expressed to be made with the design of ]* affording a prospect of -

negotiation for the development and extension of the trade between the United States
and British North America.

The words, “ in the course of the negotiations and,” had better be omitted as a
superfluous and possibly mischievous limitation.

-

But may [? we] understand that British Columbia fisheries, as distinct. from -
Alaskan question, are included in the reference, and that any Treaty is subject to '

ratification by the Canadian Parliament ?

No. 17.
Foreign Office to Mr. Chamberlain.

Sir, Foreign Office, October 13, 1887.

I AM. directed by the Muarquis of Salisbury to transmit to you a copy of a
telegram from the Governor-General of Canada inquiring whether you can visit
Ottawa before going to Washington;+ and 1 am to inquire what reply you would desire
should he made to Lord Lansdowne’s telegram. .

T am to state b=t so far as Lord Salisbury can judge, delay in the meeting of the:
Commission would be prejudicial, but that his Lordship has not means ¢f judging very:
confidently. '

I am, &e.

(Signed) JULIAN PAUNCEFOTE.

;

¢ Bee amended text, Inclosure 3 in No. 20. 4 lunclosure in No. 12.
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(Telegraphic.)

9

No. 18.

Mr. Chamberlain to Forcign Office.—(Reccived October 15.)
Belfast, October 15, 1887.
THINK not desirable to postponc opening of Commission already arranged ; will

communicate with Lansdowne, and if necessary can go Ottawa before any final

sritlenient.
No. 19.
’ The Murquis of Salisbury tn Sir L. West.

(Trnat)'.)
(Telegraphie.) Foreiyn Qffice, October 15, 1887, 6:10 p.u.

FISHERIFES : Terms of refercuce.

Canadian Government would like omis<ion of words, ““in the course of the nego-
tiations :wnd,” as supertlaou  and possibily restriciive.

Ash Mr. Bayard whether he attaches importanee to them.

No. 20.
Coloninl Office io Forciqu Office.—(Receired Qctober 17.)
Siv, Douwniny Strect, October 17, 185%.
WITH reforenee o previous correspondence, 1 am direeted by the Secretary of
State for the Colonies {0 {ransimit to you, for connpunnication » the Marquis of Salis-

bury, copics of two tel grams from the Governor-General of Canada respecting the
selection of a Cauadian Representative at the Fisheries Couference,
I a1g also to inclose a corrceted copy of the telegraw inelosed in the letter from

o this Department of the 12th instaut, and tu request that it may be substituted for the

one previously sent.
[ am, &e.
(Signed) JOHN BRAMSTON.

Imclosure 1 in No. 20.
The Marquis of Lanrsdowne to Sir H. Holland.

(Telegraphic.) (Received October 14, 1S87.)

FISOERILES Confercnce.
Sir C. Tupper will be Canadian Representative, but this wlll not be formally

decided by the Council tifl to-morvor.

Inclosure 2 in No. 20.
The Marquis of Lansdowne to Sir H. Holland.

(Telegraphic.) (Received October 14, 1887.)

FISHERIES Conference.
Sir Charles Tupper has been formally selected as Canadian Representative.

Inclosure 3 in No. 20.

The Marquis of Lansdowne to Sir H. Holland.

'.,’ (Telegraphic.) October 10, 1837.

CANA__DJAN Government would desire terms more in accordance with those
agreed on in 1885 (see Correspondence before Parliament, 1887, No. 1, pp. 14 and
156 ; also President’s Message to Congress, December 1885). Terms now seem limited
to questions 1n dispute ; the then proposed reference was of all questions relating to
ﬁ:&g;}ezz am} wal,ls %xprelssed to be made under circumstances affording a prospect of

gotiation for the development and extension of t i
and British Nosth &er & ' xtension of the trade between the United States
(706] D
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The words, “in the course of the negotiations and,” bad better be omitted as a
superfluous and possibly mischievous limitation,

But may [we?] understand that British Cclumhia fisheries, as distinet from
Alaskan question, are included in the reference, and that any Treaty is subject to
ratification by the Caunadian Parliament ?

No. 21
Foreign Office to Colonial Office.

Sir. Foreign Office, Octobér 17, 1887,

i AM dirceted by the Marquis of Salishury to transmit to you a draft of instruc-
tions to Her Majesty's Plenipotentiaries at the Tisheries Conference which has been
proposed upon the assumption that the terms of reference as at present arranged will
not he altered; aud T am to request that you will morve Sir TI. Holland {o inform his
Lords<hip whether lie concuurs therein.

[ am to add that it is of urgent importance to learn as soon as possible who will
he tie Canadian Plenipotentizary in order that the necessary full powers may be
prepared and submitted fo the Queen.

I awn to add that if any change should be made in the terms of reference, a
currespouding change would be iade in the instruetions.

I am, &e.
(Signed) JULIAN PAUNCEFOTE.

No. 22,
Nir L. West to tic Marquis of Sulisbury.—(Received October 18.)

(No. 103, Treaty.)
My Lod, Washington, October 3, 1887.
i HAVE the lionowr to fiansinit herewith the accowmpanying extract from the
* New York Tribune” relative to the gentlemen chosen by Mr. Bayard to assist him on
the Iisheries Commission.
I have, &ec.
(Sizred) L. 8. SACKVILLE WEST.

lucloswee in No. 22,

Eutract from the “ New Yorie Tribune® of September 30, 1887.

Tue Avruicay NEGOTIATORS.

Washinglon, Scptember 29, 1887.

TH L Presideut has invited Willitan L. Putuam, of Maine, and James B. Angell,
of Micligan, to act with the Seccctary of State ju the negotiation for a scttlement
with Great Britain of the dispute growing vut of the questions connected with the
vights of Awmericau fishermen in the territorial waters of the Dominion of Canada and
Newfoundland.

Both of these gentlemen lutve aceepted, and it is belicved by Secretary Bayard
that tueir fitness for their importunt duty will be recognized by the country.
Mr. Patnam has Leen the counsel for the United States for the last two years in cases
arisivg under law and Treaty in connection with the fisheries disputes, and Mr. Angell
is President of the University of Mickigay, and has bhad esperience in international
{ransactions, having been onc ur the Cowmissioners by whom the latest Treaty with
China was ncgotiated.

Mr. Lutnam is a member of the Democratic party, and Mr. Angell of the
cpublican party. The Secrctary said their sclection was mnot only a recognition of
the two political purties, but a geograplical reeoguition. The interests of the Western
States lying aloug the Canadian border were cqually great with the interests of the
New England States in securing a settlement of the difficulty with Canada.

Irom the information received here it is cxpected that Mr. Chamberlain will
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leave England about the end of October, and that the negotiators will meet in Wash-
ington by the middle of November,

James Burrill Angell, LL.D., is of New England origin, having been born in
Scitnate, Rhode [Island, in 1829. TMe was graduvated from Brown University, and
supplementad his course in that institution with two years of study abroad. At the
age of 21 he entered the service of kis alina mater as professor of modern languages
and litcrature. Scven ycars later he became the editor of ¢ The Providence Journal.”
the paper with which the late Henry B. Anthony was so long identified as chief owner
and source of political inspiration. Professor Angell’s editorship covered the eritical
period of the Civil War, terminating in 1866. He then accepted the Presidency of
the University of Vermont, which in 1871 he surrendered for that of the Uaiversity of
Michigan. 1In 1880 President Hayes sclected him for a particularly delicate diplo-
matic duty. TFor two or three years there had been an increasing sentiment in this
country hostile to Chinese immigration, and a growing demand, expressed in legislation
which was vctoed, for a check upon this Mongolian invasion of the United States.
The President desived to catisfy popular feeling in a manner that should not violate the
faith of the Government already pledged to the Celestial Empire nor prejudice the
rapidly developing cominercial relations between the two countries. e therefore
appointed three Cowmmissioners to visit Peking and center upon negotiations to this
effect. DTrofessor Aungell was in March made Minister to China and head of the Com-
mission, and John ¥. Swift, of California, and William Henry Trescott, of South
Carolina, were designated as his condjutors. So effectively was their work performed
that when Congress assembled in December two Treaties—one relating to emigration
and the other to commerce—were subwmitted to the Senate for the nceessary ratifica-
tion, which they duly reccived.  Professor Angell remained in China, however, until
1862, when he resigned the office of Minister and returned to Ameriea.

He is widely recognized as a man of high character, intelleetual gifts and culture,
and qualified by nature and experience for diplomatic work.

Mr. Putnam was born in Boston about fifty-six yeuars ago, and was graduated from
Bowdoin College in Sepiember 1857. Tn the winter of 1856-57 he was assistant clerk
of the IMTouse of Representatives at Augusta. After leaving college Mr. Putnam
studied law and has been in practice for raore than a quarter of a century. He was
appointed by Governor Robie Judge of the Supreme Court: te ~uecced Judge Symonds,
but the honour was declined. Ile is counsel for the Boston and Maine Railway Com-
pany. Hec is an independent Democrat, and has never affiliated with the rank and file
of his party.

No. 23.
Foreign Office to Colonial Office.

Sir, Foreign Qffics, October 18, 1887.

IN reply to your two letters of the 12th instant, on the subject of the North
American Fisheries Conference, T am directed by the Marquis of Salisbury to request
you to state to Sir H. Holland that the words “in tlie course of the negotiations”
would not, in his Lordship’s opinion, limit the scope of the reference, but that, in
deference to the wish expressed by the Dominion Government, his Lordship has
tnstructed Her Majesty’s Minister at Washington to inquire whether Mr. Bayard
attaclirs importance to the retention of these words.

His Lordship is further of opinion that the terms of veference as now arranged
would embrace the fisheries of British Columbia, whilst the despatch from Her
Majesty’s Minister at Washington No. 272 of the 23rd ultimo, copy of which was
mclosed in my letter of the 6th instant, will indicate Mr. Bayard’s readiness to include
the Alaska question within the limit of discussion.

In regard to the question of any Treaty being subject to ratification by the
Parliament of Canada and Newfoundland, I am to request that the Colonial Govern-
ments may be informed that Her Majesty’s Government will preceed according to the
uniform practice of this country in dealing with the Colonics, and that no new Treaties
respecting the fisherics =ill be corcluded without previous communication with the
- Colonial Governments so far as it may affect each Colony.

I am, &ec.
(Signed) JULIAN PAUNCEFOTE.
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No. 24.
Colonial Office to Foreign Office.~(Reccived October 20.)

Sir, Downing Street, October 20, 1887.
WITH reference to your letter of the 1st Septembier, and previous correspondence,
1 am directed by Sceretary Sir 1L Holland to transmit to you, to be laid before the
Marquis of Salisbury, a copy of a Ietter from the Admirmlty, inclosing the instructions
issucd by the Commander-in-chief on the North American Station to the Captain of
the ship detached on serviee in connection with the protection of the Canadian fisheries,
together with a draft of the veply which, with his Lordship’s concurrence, he proposes
to retwrn to the Admiralty letter.
I am, &e.
(Signed) JOIIN BRAMSTON.

Inclosure 1 in No. 24.
Admiralty to Colonial Office.

(Confidential.)
Sir, Admiralty, October 4, 1887,

WITH reference to your letter of the Gth July, and to subsequent correspondence,
on the subject of Imperial support to Canadian officers engaged in the protection of
the fisheries, T am conmanded by my Lords Comunissioners of the Admiralty to
transmit to you, for the perusal of the Seerctary of State for the Colonics, copy of a
letter frowr the Commander-in-chief on the North American aud the West Indian
Station, dated the 13th September, forwarding copy of the instructions given to
Captain Beaumont, of Her Majesty™ ship “ Canada,” on this subject.

I am, &ec.
(Signed) EVAN MACGREGOR.

Iuclosure 2 in No. 24.

Vice-Admiral Lyons to Admirally.
(Confidential.)
Sir, “ Bellerophon,” ut Quebec, September 13, 1887.

RETERRING to your Confidential letter of the 30th July last, and to subsequent
correspondence, on the subject of Tmperial support to Canadian officers engaged in the
protection of the fisherics, T have the honcur to report, for the information of the
Lords Commissioners of the Admiralty, that 1 purpose dispatching thc « Canada”
to-morrow to the Gulf of St. Lawrence with instructions to Captain Beaumont, of
which the annezed is a copy.

The ¢ Tourmaline” will next week, on ber return to Halifax from Montreal, visit
the fishing-grounds near the wainland.  The orders T have given Captain Byles are
framed in the sense as are those to Captain Beaumont.

I return to-morrow in the ¢ Bellerophon ” to Halifax, passing over a great part of
the fishing-ground in the Gulf of St. Lawrence.

T have, &ec.
(Signed) ALGERNON LYONS.

Inclosure 3 in No. 24.

Vice-Admiral Lyons to Cuptain Beaumont.

(Confidential.)
Memo., ““ Bellerophon,” at Qucbec, September 13, 1887.

ON the signal to part company being made to-morrow, the 14th instant, you will
proceed in the ‘“Canada,” under your command, to the Gulf of St. Lawrence, for the
purpose of visiting the fishing-grounds there, and with the view of giving effect to the
wishes of Iler Majesty’s Government as regardsaffording support to the officers of the
Dominion Government in carrying out the instructions they have received for the

* protection of the Canadian fisheries.
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T inclose, for your information 'and guidance, various documents bearing on the
subjeet. You will learn from them that Her Majesty’s Government do not desire that
Tmperial officers should take any active part against American fishing-vessels, and you
will have understood from our conversation of this morning that I would wish you to
consider the cruize on which you are about to proceed as one of observatiou, and not of
interference.

Oply in the extreme case of actual resistance on the part of United States’
fishermen to the legitimate use by the Canadian authoritics of the powers with which
they are legally invested should you act, and that duly I with confidence rely upon
your judgment in performing with the utmost moderation and forbearance.

You are to rejoin my flag at Talifax whea you will have executed the service on
which you arc about to proceed, keeping me informed of your movements as

opportunities offer.
(Signed) ALGERNON LYONS.

Inclosure £ in 2Mo. 21
Draft of Letter from Colonial Office to Adnaralty.

Sir, Downing Street, October 1887.

[ AM direeted by the Sceretury of Stafe for the Colouies to acknowledge the
receipt of your letter of the Il instan., inclosiug a copy of a letter {rom the
Commander-in-chicl on the North American and West Indian Station, lorwarding
copy of the instructions given to Captain Beaumont of Her Majesty’s ship « Canada™
respecting the support to be given by Iler Majesty's ships to Canadian officers
engaged in the protection of the fisheries.

I am to point out, in reply, that Admiral Lyons’ instructions do not exactly
follow the terms suggested in the letter from this Department of the 6th July last.
On reference to that letter it will be scen that not only was it intended that Her
Majesty's ships should act in cazes of actual resistance to the Canadian authorities on
the part of United States’ vessels, but that they should be authorized to seize on their
own initiative vesscls committing the offence of fishing within 3 miles of land.

As, bowever, the present fishing season is now practically over, Sir H. Holland
docs not propose that the instructions issued by Admiral Lyons should be altered.

I am, &e.

No. 25.

The Marquis of Salisbury to Sir L. West.
(No. 72. Treaty.)

(Telegraphic.) Foreigu Office, October 20, 1887, 535 P.M.
FISHERJIES: Terms of reference.

Please send answer immediately by telegraph to my telegram of the 15th instant.

No. 26,

Sir L. West to the Marquis of Salisbury. —(Received October 21.)
(Treaty.)
(Telegraphic.) Washington, October 20, 1887.
YOUR telegram of 15th.
Secretary of State has no objection to omission of the words “in the course of
negotiations  in terms of reference.

(706] , E
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No. 27.
Foreign Office to Coloniul Office.

Sir, Foreign Office, October 21, 1887.

I AM directed by the Marquis of Salisbury to transmit to you a copy of a
telegram received this day from lHer Majesty's Minister at Washington reporting that
Mr. Bayard has no objection to omitting from the terms of reference to the Fisheries
Conference the words ““ in the cowrse of the negotiations.®

I am to state that, with Sir Henry Holland’s coucurrence, his Lordship now
proposes to instruct Sir L. West to address a note to, Mr. Bayard recapitulating the
terms of reference as now arranged, with the omission of the words in question, and to
state that Her Majesty’s Government accept them as so amended.

I am, &ec.
(Signed) JULIAN PAUNCEFOTE.

No. 28.
Colonial Office to Foreign Office.~(Received October 22.)

Sir, Downing Street, October 21, 1887.

T AM directed by Secretary Sir H. Holland to ackuowledge reccipt of your letter
of the 17th instant covering the draft of the proposed instructions to Her Majesty’s
Plenipotentiaries at the Fisheries Conference, and to express his concurrence in the
draft subject to the Tollowing remark on the last paragraph.

It seems to Sir M. Holland preferable not to use the word “requested” in
reference to the self-governing Colony of Newfoundland, and he would suggest
omitting the words “have been requested to,” so that it will vun: “ If the Govern-
ment of Newioundland depute an Agent,” &e.

I am, &e.
(Sizned) JOIIN BRAMSTON.

Noa. 29.
Foreign Office to Colomal Office.

Foreign Office, October 22, 1887.
{Transmits copy of Sir L. West's No. 103, Treaty, of October 3, 1887: ante, No. 22.]

No. 30.
Sir L. West to the Marquis of Salisbury.~(Reccived October 24.)

(No.107. Treaty. Confidential.)
My Lord, Washington, October 13, 1887.

AT an interview which T bad this day with the Secretary of State I alluded to
the appointment of Mr. Putman and Mr. Angell as his Assistants in the forthcoming
negotiations on the Fisheries question, and I a<ked him whether, as stated in the
newspapers, he had made such appointments.

Mr. Bayard said that he had appointed thesc gentlemen, but that, as the Canadian
Goveranient had not moved in the matter, and that, as I had made no official
coramunication to him of ir. Chamberlain’s appointment, he had deemed it better
to wait until the official notification of the several appointments could be made
simultaneously.

1 have, &e.
(Signed) L. 5. SACKVILLE WEST.

* No. 26,
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No. 31.

Colonial Office to Foreign Office.~—(Received October 24.)
(Confidential.)
Sir, Downing Street, Qctober 22, 1887.
WITH reference to previous correspondence respecting the North Americau
Fisheries Conference, I am directed by the Secretary of State for the Colonies to
transmit to you, for communication to the Mavquis of Salisbury, copies of a telegram
from the Governor of Newfoundland, and of the reply which has been returned to it
on the subject.
I am, &c.
(Signed) JOHN BRAMSTON.

Inclosure 1 in No. 31.
Governor Blake to Sir H. Holland.

(Telegraphic.) (Received October 18, 1887.)

NEWIOQUNDLAND will pay expenses of any delegation that may be sent by
the Colony, but my Government wish to have an answer te my telegram of the
10th October, asking for information as to the powers of the Commission before
considering the question of the delegation. My Government claim the right of this
Colony to be fully represented.

Inclosure 2 in No. 31.
Sir H. Holland to Governor Blake.

(Telegraphic.) Downing Street, October 21, 1887.

REFERRING to jyour telegrams 10th aud 18th October, no pew Treaty
- respecting fisheries will be concluded without previous communication with Colonial
Governments as far as may affect each Colony. No separate Commissioner Newfound-
land, but interests will be fully protected. Chamberlain leaves 29th Octaber.

No. 32.
The Marquis of Salisbury tc Sir L. West.

(Tclegraphic.) Foreign Office, October 24, 1887, 4°40 »..
FISHERIES Conference.
Address note to Mr. Bayard, rccapitulating terms of reference as now arranged,
with omission of words mentioned in your telegram of 20th instant, and stating that
Her Majesty’s Government accept them in this form. Ask for acknowledgment.

No. 33.
The Marquis of Salisbury to Sir L. West.

(No. 74. Treaty. Ext.)
Sir, Foreign Office, Octover 24, 1887.

1 HAVE received your telegram of the 20th instant, acquainting me that
Mr. Bayard has no objection to the omission of the words “in the course of the
- negotiations and” from the terms of referemce to the North American Fisheries
Conference. In reply, I have to request that you will address a note to Mr. Bayard,
recapitulating the terms of reference as now arranged, with the omission of these words,
as follows :—

‘“Conference of Plenipotentiaries to consider and adjust all or any questions
relating to rights of fishery in the seas adjacent to British North America and
Newfoundland which are in dispute between the Governments of Her Britannic
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Majesty and that of the United States of America, and any other questions which may
arise and which they may he authorized by their respective Governments to consider
and adjust.”

You will state that Uer Majesty’s Government accept the terms of reference in
this form, and you will asxk for an achnowledgment of your note to coufivin the
acceptance of the United States’ Governtucnt,

[ am, &Le.
(Sizned) SALISBURY.

No. 34,
The Marquis of Sulisbury to Sir L. West,

(No. 76. Treaty. Ext.)
Sir, Foreqgn Office, October 23, 1887.
WITU reference to my despateh No. 71, Treaty, o this day’s date, 1 bave to request
that you will inform My, Bayard that the Gueen has been craciously pleased to appoint
the Right Uonourable Joseple Chinnlerlain, MLP., vourself, and sir Charles Tupper,
G.C.M.G., C.B,, Minister of Finance of the Dominion of Canada, to he Ler Majesty’s
Plenipstentiavies at the North Ameviean Fisheries Conference.
You will adid vhat Mo WJd0 11 G. Borgue, CALG,, Superintendent of the Treaty
Depavtinent of this ©*flee, s heen appointe D Seevetary to fler Majesty’s Pienipoten-

ticvies, 1o assist them ceverlly in the business of the Counfercuce; and  that
Mr, Willoushiby B D M Tayeack, of this Ofice, has beew appointed Assistant Scerctary.
I am, &e.
(Sizned) SALISBURY.
No. 35.

The Marques of Salisbury to fHer Majesty's Pleaipotentiories at the Fisheries Conference.

(No. 1)
Gentlemen, Foreign Office, Octoher 24, 1887.

THE Queen has been graciously pleased to appoint you to be Her Majesty’s
Plenipotentiaries to consider and adjust all or any questions relating to rights of fishery
in the seas adjacent to British North Ameriea aod Newfoundland, which are in dispute
between the Governinent of Oer Britannie Majesty and that of the TUniled States of
America, and any other questions which may arise which the respective Plenipoten-
tiarics may be authorized by their Governments to consider and adjust.

1 transmit to you lierewith Her Majesty's full powers to that eflect, and I have to
give the following instruetions for your guidavee: —

‘The main question which you will be cailed upon to discuss arises in conncction
with the fisheries prosecuted by citizens of' the United States on the Atlantie shores of
British North America and Newfouudland.,  The correspoudence which has already
been placed at your disposal will have made yvou familiar with the bistorical features of
the case up to the conclusion of the Treaty of Washington, and it appears, therefore,
ncedless at the preseut momeunt to recapitulate the various negotiations which have
taken place on the subject of these fisheries previously to the year 1871,

I trapsmit to you herewith a copy of the Treaty of Washington of the 8th May,
1871, from which you will perceive that by the Fishiery Articles thereof (Articles XVIII
to XXV, XXX, XXXI1], and XXXIIl), the Canadian and Newfoundland inshore

fisheries on the Atlantic coast, aud those of the United States north of the 39th -

parallel of north latitude, were thrown reciprocally open, and fish and fish-oil were
reciprocally admitted duty frec.

In accordance with the terms of these Articles the difference in value between
the concessions therein made by Great Britain to the United States was assessed by
the Halifax Commission at the sum of 5,500,000 dollars for a period of twelve years,
the oblizzatory term for the duration of thuse Articles.

At the espiration of ihe stipulated period the United States’ Government gave -

notice of terminatiou of the Fishery Articles, which consequently ceased to have
cffect on the 1st July, 1885; but the Canadian Government, being loath to subject
the American fishermen to the hardship of a change in the midst of a fishing season,

Bl

g
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consented to allow them gratuitously to continue to fish inshore and to obtain supplies
without reference to any restrictions contained in the Convention of 1818 till the end
of the year 1885, on the understanaing that a Mixed Commission should be appointed
to settle the Fisheries question, and to ncgotiate for the development and cxtension of
trade between the United States and British North Ameriea.

The proposed Commission not having been constituted and no settlement bhaving
consequently heen arrived at, the Convention of the 20th October, 1S1S, came into
force again at the commencement of the year 1586.

Aurticle T of that Couvention is as follows :—

“ARTICLE L.

“Whereas differences have arisen respecting the liberty claimed by the United
States, for the inhabitants thereof to take, dry, ard eure fish on certain coasts, bays,
harbours, and creeks of Ilis Majesty’s dominions in” Ameriea, it is agreed between the
High Contracting Parties that the inhabitants of the said United States shall have for
ever, in common with the subjects of Dis Britannic Majesty, the liberty to take fish
ot every kind on that purt of the southern coast of Newfoundland which extends from
Capc Iiay to the Rameau Islands on the western and northern coast of Newfoundland,
from the said Cape Ray to the Quirpon Islands, on the shores of the Magdalen Islands,
aund also on the coasts, bays, harbours, and creeks from Mount Joly, on the southern
coast of Lahrador, to and through the Straits of Belleisle, and thence northwardly
indefinitely along the coast, without prejudice, however, to any of the exclusive rights
of the ITudson’s Bay Company. And that the American fishermen shall also bave
liberty, for ever, to diy and cure fish in any of the unsettled bays, harbours, and
crecks of the southern part of the ccast of Newfoundland hereabove deseribed, and of
the coast of Labrador; but so soon as the same or any portion thereof shall be settled,
it shall wot be lawful for the said fishermen to dry or cure fish at such portion so
settled, without previous agrecment for such purpose with the inhabitants, proprietors,
or possessors of the ground. And the United States Lercby renounce for ever any
liberty heretofore enjoyed or claimed by the inhabitants thereof, to take, dry, or cure
fish on or within 3 marinc miles of any of the coasts, bays, crecks, or harbours of
His Britannic Majesty’s dominions in America, not included within the above-mentioned
limits ; provided, however, that the American fishermen shall be admitted to enter such
bays or harbours for the purpose of shelter and of repairing damages therein, of
purchasing wood and of obtaining water, and for no other purpose whatever. But they
shall be under such restrictions as may be necessary to prevent their taking, drying, or
curing fish therein, or in any other manner whatever abusing the privileges hereby
reserved to them.”

Under these circumstances numerous seizures of American fishing-vessels have
subsequently been cffected by the Canadian authorities for infraction of the terms of
the Convention and of their Municipal Law and Customs Regulation.

"The inclosed confidential correspondence* will place you in full possession of the
various points which have consequently arisen in diplomatic correspondeuce between
the two Governments, and I do not desire to enter upon them in detail in the present
instructions, nor to prescribe any particular mode of treating them, it being the wish
of iler Majesty’s Government that a full and frank discussion of the issues involved
may lead to an amicable settlement in such manner as may scem most expedient, and
baving due regard to the interests and wishes of the British Colonies concerned.

Uer Majesty’s Government feel confident that tle discussious in this behalf will
be corducted in the most friendly and conciliatory spirit, in the earnest endeavour to
effect a mutually satisfactory arrangement and to remove any causcs of complaint
which wmay exist on either side.
: Whilst T have judged it advisable thus, in the first place, to refer to the question
. of the Atlautic Coastal Fisheries, it is not the wish of Her Majesty’s Government that
the discussions of the Plenipotentiaries should necessarily be confined to that point
alone, hut full liberty is given to you to enter upon the consideration of any questions
which may bear upon the issues involved, and to discuss and treat for any equivalents,
whether by wmecans of Tariff, concessions, or otherwise, which the United States’
Plenipotentiaries may be authorized to consider as a mneans of settlement.

The question of the seal fisheries in the Behring Sca, the nature of which will

* ¢ Correspondunce respecting the Termination of the Fishery Articles of the Treaty of Washington,” from.
January 1, 1884, to September 30, 1887,
¥
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be explained in a separate despatch, has not been specifically included in the terms of
reference, but you will understand that if the United States’ Plenipotentiaries should
be authorized to discuss that subject it would come within the terms of the reference,
and that you have full power and authority to treat for a settlement of the points
involved, in any manner which may scem advisable, whether by a direct discussion at
the present Conference or by a reference to a subsequent Conference to adjust that
particular question.
1f the Government of Newfoundland depute an Agent to attend at Washington
during the Conference, you will avail yoursclves of his advice and assistance in any
matfers concerning Newfoundland which may arise in the cm]}rse oi"%t;he discussions.
am, &c.
(Signed) SALISBURY.

Inclosure in No. 35.

Full Powers to Mr. Chamberlain, Sir L. West, and Sir C. Tupper to negotiate, &c., on
the North Americun Fisheries Conference, October 24, 1887.

Victoria R. and 1.,

Victoria, by the Grace of God of the United Kingdom of Great Britain and Ireland,
Queen, Defender of the Faith, Empress of India, &c. To all and singular to
whom these presents shall come, greeting. ‘

WHEREAS for the purpose of considering and adjusting in a friendly spirit with
Plenipotentiaries to be appointed on the part of our good friends the United States of
America, all or any questions relating to rights of fishery in the seas adjacent to
British North America and Newfoundland which are in dispute between our Govern-
ment and that of our said good friends, and any other questions which may arise
which the respeciive Plenipotentiaries may be authorized by their Governments to
consider and adjust, we have judged it cxpedient to invest fit persons with full
power to conduct on our part the discussions in this behalf :

Know ye, therefore, that we, reposing especial trust and confidence in the wisdom,
loyalty, diligence, and circumspection of our right trusty and well-beloved Councillor
Joseph Chamberlain, 2 member of our most Honourable Privy Council, and a Member
of Parliament, &e., &e.; of our trusty and well-beloved The Honourable Sir Lionel
Sackville Sackville West, Knight Commander of our most distinguished Order of
8t. Michael and St. George, our Envoy Extraordinary and Minister Plenipotentiary
to our said good fricnds the United States of America, &c., &c., and of our trusty
and well-beloved Sir Charles Tupper, Knight Grand Cross of our most distinguished
Order of St. Michacl and St. George, Companion of our most Honourable Order of
the Bath, Minister of Finance of the Dominion of Canada, &c., &ec.

Have named, made, corstituted and appointed, as we do by these presents, name,
make, constitute, and appoint them our undoubted Plenipotentiaries, giving to them
or to any two of them all manner of nower and autbority to treat, adjust, and conclude
with such Plenipotentiaries as may be vested with similar power and authority on
the part of our good friends the United States of America, any Treaties, Conventions,
or Agreements that may tend to the attainment of the above-mentioned end, and to
sign for us and in our name everything so agreed upon, and concluded, and to do and
transact all such other matters as may appertain to the finishing of the aforesaid work
in as ample manner and form, and with cqual force and cflicicney as we ourselves
could do if personally present :

Engaging and promising upon our Royal word that whatever things shall be so
transacted and concluded by oursaid Plenipotentiaries shall be agreed to, acknowledged,
and accepted by us in the fullest manner, and that we will never suffer, either in the
whole, or in part, any person whatsoever, to infringe the same, or act contrary thereto,
as far as it lies in our power.

In witness whereof we have caused the Great Seal of our United Kingdom of
Great Britain and Ircland to be affived to these prescnts, which we have signed with
our Royal hand.

Given at our Court at Balmoral, the 24th day of October, 1887, and in the fifty-
first year of our reign.
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No. 36.

The Marquis of Salisbury to Her Majesty’s Plenipotentiaries at the Fisheries Conference.

(No. 2.) )
Gentlemen, Foreign Office, October 24, 1887,

I HAVE to acquaint you that Mr. J. H. G. Bergne, C.M.G., Superintendent
of the Treaty Department of this Office, has been appointed Secretary to Her Majesty’s
Plenipotentiaries at the Fisheries Conference, and that Mr. Willoughby R. D. Maycock,
also of this Office, has been appointed Assistant Secretary.

You will avail yourselves of their services in connection with the business of the
Lonference in any manner which may seem desirable.

I am, &e.

(Signed) SALISBURY.

No. 37.

The Marquis of Salisbury to Sir L. West.
No, 76. Treaty.)
Telegraphic.) Foreign Office, October 24, 1887, 4 P.x.
FISHERIES Conference.
Inform Mr. Bayard officially that Mr. Chamberlain, yourself, and Sir C. Tupper
have been appointed British Plenipotentiaries.

No. 38.
Foreign Office to Colonial Office.

Foreign Office, October 25, 18817.

[Transmits copies of telegram to Sir L. West, No. 37; and Nos. 74 and 75, to ditto,
of October 24, 1887 : ante, Nos. 32, 33, and 34.]

No. 39.
Colonial Office to Foreign Office.~—(Received October 25.)

8ir, Downing Street, October 24, 1887,
WITH reference to previous correspondence, I am directed by the Secretary of
State for the Colonies to transmit to you, for the information of the Marquis of
Salisbury, a copy of a telegram from the Governor-General of Canada, reporting that
Mr. Wallace Graham, Q.C., will accompany Sir C. Tupper to Washington as well as the
Minister of Justice.
I am, &c.

(Signed) JOHN BRAMSTON.

Inclosure in No. 39.
The Marquis of Lansdowne to Sir H. Holland.

(Telegraphic.} Chatham, Ontario, October 21, 1887.

. REFERRING to your letter of 5th October, besides Minister of Justice, Tupper
will bave with him Wallace Graham, Q.C., who was -employed on Halifax Arbitration
and has special knowledge of legal bearings of dispute.
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No. 10.
The Maryuis of Salisbury to Mr. Phelps.

Sir, Foreign Office, October 25, 1887.

[ DAVE the honour to transmit to you, for your information, the test of the
terms of reference to the North Ameriean Ticheries Conference which has been
finally azreed upon Letween Ter Majesty’s Government aud that of the United States
of Awerica*

T have the honour, further, to acquaint you that the Right Tlonourable Joseph
Chamberlain, M.P., Sir Lionel 8. Sackville West, and Sir Charles Tupper have been
appointed British Plenipotentiaries to the Conferenee, and that Sir Lionel West has
been instrieted by telegram to-day to notify officially to your Government the above
appoiniments.

T have, &ec.
(Signed) SALISBURY.

No. 11
Foreiyn Office to Colonial Qffice.

Sir, Foreign Office, October 25, 1887.

I HAVE laid before the Marquis of Salishury your letter of the 20th instant
transmitting a copy of a letter from the Admiralty, inclosing the instructions issued
by the Commander-in-chicl on the North American Station to the Captaiu of the ship
detuched on service in couneetion with the protection of the Canadian fisheries,
together with a deaft of the veply which Siv TTenry Holland proposes to return to the
Admivalty Tetters and 1 anu tu state to you, in reply, that his Lordship concurs in the
terrs of the proposed reply.

I am, &e.
(Signed) JULTAN PAUNCETOTE.

No. 42,
The Marquis of Salisbury to Her Majesty’s Plenipotentiuries at the Fisheries Conference.

(No. 3.)
Genilemen, Foreign Office, October 27, 1887,

WITHT refercace to my despatch No. 1 of the 24th instant 1 transmit to you
berewith printed corvespondence rvelative to the recent seizures of Pritish scaling
scheoners by American evuizers in the Behiving Sea,+ which will place you in full
possession of' the facts ol the case <o far as they have at present heen hrought to the
knowledge of Her Majesty's Government,

The two printed historienl Memoranda anpexed refer to guestions which bad
ariscu in the earlier part of this century regarding the limit of maritime jurisdiction
in the Northern Pacific,? and the despateh to Iler Majesty’s Minister at Washington,
No. 219 of the 10th ultimo (p. S6 o Contidentinl Print), indicates the view taken by
fTer Majosty’s Government in regavd to the present aspreet of the question.

The accompanying documents velative to the circumstances which led to the
passing in 1575 of a British Aet of Parlinment for the protection of the seal fisheries
within a certain defined arvea of the Aretic Sea, may be useful in case discussion should
arise on such a point in conn~ction with the seal fisheries of Alaska;§ and 1 annex a
copy of the Act of Parliameat in questien, which was put in operation by an Order
in Council dated the 28th Nov/-~her, 1876.11  The Governments of Russia, Germany,
Sweden and Norway, and Holland passed Aets of a similar deseription in regard to the
same arca of the Arctic Sea.

Relying fully upon your judement and discretion it is unnccessary for me at
present to furnish you with awny precise instructious as to the best mode of treating

* Sec text in Nu. 43 t Counfideutial print, up to date.

+ Mimoranda by Mr. L. Hert-let, 1555, No. 1557 ; und Sir E. Hettdlet, October 19, 1886, No. 5340.
1 Board of Trade BLlue Dok, No. 1712, ! 38 Vict, cao. 1§, 1875.

- v v
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the question of seal-fishing in the Bchring Sca should it become the subject of
discussion in the Conference.
In such case you will give me tinely information.
I am, &e.
(Signed) SALISBURY.

No. 43.
The Marquis of Salisbury to Sir L. West.

* No. 77. Treaty.) Foreign Office, October 28, 1887.
[Transmits copy of Colonial Office letter of October 24, 1887: ante, No. 39.]

No. 44.
Sir L. West to the Marquis of Salisbury.—(Received October 31.)

(No. 109. Treaty.)
My Lord, Washington, October 20, 1887.
T HAVE the honour to inclose to your Lordship Lerewith an article from the
New York “Times” ou the Fisheries Conference.
I bave, &e.
(Sizned) L. S. SACKVILLE WEST.

"Inclosure in No. 4-4.
Extract from the New York ¢ Times ™ of October 17, 1887.

Tao: FisEERIES CONFERENCE—As the fime approaclies for the mecting of the
Commissioners appointed by Great Britain and the Conferrecs named by Secretary
Bayard to consider the question of the fisheries, it is interesting to inquire what

rospects there may be for a satisfactory result. The first difficulty which will suggest
itself to those who have followed the fisheries discussion is the evident indisposition of
Englaud to do anything at all in the matter. So far as argument is concerned,
Minister Phelps brought the negotiations to a logical conclusion months ago. He
presented the contentions and the rights of this country in so clear and forcible a
manner that no reply was made and none attempted. England’s policy since then
has been one of cvasion and inaction. Mr. Joseph Chamberlain and his associates
may be animated by a different spirit, hut of that the public has at present no know-
ledge.

The next obstacle in the way of these negotiations is the attitude of the United
States” Senator.  On the 18th January, 1886, Senator Frye, of Maine, introduced the
following Resolution :—

“ Resolved,—That, in the opinion of the Senate, the appointment of a Commission
in which the Governments of the United States and Great Britain shall be represented,
-charged with the consideration and sctilement of the fishing rights of the two
Goveruments on the coasts of the United States and British North America, ought not
to be provided for by Congress.”

This Resolution was debated at great length, and on the 13th April was adopted
by a vote of 35 to 10. The hostility of the Senate to any plan of settlement adopted
at the Conference may therefore be assumed unless in the meantime the ‘majority of
the Senate shall get new light. This we regard as extremely improbable, for the
‘reason that the discussion upon Senator Frye’s Resolution showed plainly that the
'protocponist scentiment is the real basis of the opposition to the appointment of a
Commission. The tone and temper of the speeches made by Senator Frye and other

- Republican Senators leave no doubt of this. = Scnator Frye said, in speaking upon his
* Resolution : **'We simply ask, as T have heard other people ask before now, let us, for
heaven’s sake, alone; keep your hands off and keep Great Britain’s hands off, and we
will take care of ourselves.” The Senatorial champions of the New England fishermen

profess [té)oléz]zve no wish to secure the right to the inshore fishories. They are content
G
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to take their chances in the open sea, and they ask only that the Dominion of Canada
shall accord the fishermen the right to buy icc and bait in her ports, privileges which
are now dcnied. But these Protectionist Senators are unwilling that these privileges
shall be purchased by the removal of our customs duties upon fish, or that any method
of sceuring them shall be discussed by a Comnmniission.

IT the result of the Conference shall he the submission of the plan of settlement
to Congress and that plan shail fail of adoption through the hostility of the Prctec-
tionist Senators, the State Department and the Administration will have no course left
save a resort to the retaliatory powers with which Congress hus invested the President.
These powers, if they are used at all, will be used, nol merely to compel a recoguition
of the right of our fishermen to buy bait and iee in Dominion ports, but also a general
right of Americap deep-sea fishiug-vessels to enter those ports for the ordinary
purposes of trade.

What results would com from a resorl to the policy of retaliation, whither it
would carry us, aud where it would leave us, cannot be foretold. But persous in the
least degree familiar with the history of international disputes know that after retalia-
tion has been resorted to and has failed war is the nexv and only step—unless, indeed,
the claims in dispute are abandoned.  The Protectionist Senators who have strenuously
contended for the inviolability of fishing schooners and of the American Tariff would
be quite content, we believe, to see the Admiunistration forced into a position where
it wowd have wvo resource hut retaliaton. Indeed, the Administration has been
roundly censured hy the newspaper organs which represent the views of {hesc Senators
for its failure to declare non-intercourse with Canada.  Iu view of the patient, earnest,
and unremitting efforts of the State Departinent to bring the fishery dispute to a fair
and honcurable conclusion, and in view of the failure with which its efforts are now
threatencd, throuch the attitude of certain Senators, it is worth while for the people
of the country to tuke a sober look at the situation aud its prospeets. Tn particular,
we think it will be well for the business men of the United States to consider whether
it would be worth while for this country to put aside all other plaus of settlement in
deference to the views of a few high-Tariff Senators, and then to resort to sweeping
retaliatory measures, with all their possible and grave conscquences, all for the sake of
an annual “ catch”’ of 4,500,000 dollars’.worth of codfish and mackerel.

No. 45.
Sir L. West to the Marquis of Salisbury.—(Received October 31.)

(No. 111. Trecaty. Est.)
My Lord, Washington, October 20, 1887.

AT an interview which 1 had with the Secretary of State after the receipt of
your Lordship’s telegram of the 15th instaut, T informed him that it was desired to
omit the words in the terms of reference, ¢ in the course of negotiations,” and T now
have the honour to inclose copy of a private letter which T have received from him
stating that be has no objection to their omission and inclosing an amended draft, as
to which he requests a statement of the acceptance by &Lcler Majesty’s Government.

I have, &c.
(Signed) L. §. SACKVILLE WEST.

Inclosure 1 in No. 45.
Mr. Bayard to Sir L. WWest.

My dear Sir“Lionel, Washington, October 19, 1887.

THERE is no reason apparent to me why the words “in the course of the
negotiations,” which you tell me your Govervment instructs you to ask to have
omitted from the “terms of reference,’” should not be so omitted.

The words referred to were contaijned in the draft sent by Lord Salisbury, and
were agrecd to by me,

1f it is now considered important to omit them, and that it will assist the great
ohject in view of settling a long-standing causc of difference between the United
States and Great Britain, [ will not object.

Therefore 1 return you my note to you of the 14th Sepiember last (which you
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left with me just now), with the draft of proposed terms of reference atiached, and
with it a draft of the terms as now amended, as to which I would be pleased to receive
a statement of the acceptance by your Government.
I am, &c.
(Signed) T. F. BAYARD.

Inclosure 2 in No. 45.
Proposcd Terms of Reference (as amended October 19, 1887).

TO consider and adjust all or any questions relating to rights of fishery in the
seas adjacent to British North America and Newfoundland which are in dispute
between the Governments of ITer Britannic Majesty and that of the United States of
America, and any other questions which may arisc and which they may be authorized
by their respective Governments to consider and adjust.

No. 46.
Mr. Phelps to the Murquis of Salisbury.—(Received October 31.)

My Lord, Legation of the United States, London, October 29, 1867.

1 HAVE the honour to acknowledge the receipt of your note of the 25th instant,
transmitting to me the test of the terms of reference to the North American Fisheries
Confercnce. And further, stating the names of the gentlemen who have been
appointed British Plenipotentiaries to that Counference.

I bave, &e.
(Signed) E. J. PHELPS.

No. 47.
Foreign Office to Colonial Office.

Foreign Office, November 1, 1887.
[ Transmits copy of Mr. Phelps’ letter of October 29, 1887 : ante, No. 46.]

No. 48,
Colonial Office to Foreign Office.—(Received November 4.)

Sir, Downing Street, November 3, 1887.

WITH reference to previous corrsspondence, I am directed by the Secretary of State
for the Colonies to transmit to you, to be laid before the Marquis of Salisbury, a copy of a
telegram from the Governor of Newfoundland reporting the appointment of Mr. J. 8.
Winter, Attorney-General of the Colony, as Agent for the Colonial Government at the
Fisheries Conference.

Sir H. Holland would be glad if Lord Salisbury would cause the information
contained in Mr. Blake’s message to be communicated, by telegraph, to Her Majesty’s
Minister at Washington.

I am, &c.
(Signed) JOHN BRAMSTON.
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Inclosure in No. 48.
Governor Blake to Sir H, Holland.

(Telegraphic.) St. John's, November 2, 1887.

HAVING appointed Attorney-General Agent for the Colony at Washington during
the meeting of Fishery Commis~ion, request that you will be good enough to inform
[them that] Plenipotentiaires he leaves 5th November.

No. 49,

The Marquis of Salisbury to Sir L. West.
(No. 45))
(Telegraphic.) Foreign Office, November 5, 1887, 2:45 ».n.
GOVERNOR of Newfoundland has appointed Mr. J. S. Winter, Attorney-General
of the Colony, as Agent for Colonial Government at Fisheries Conference.
He leaves 5th November.
Inform Plenipotentiarics.

No. 50.

The Marquis of Salistury to Sir L. West.

(No. 266. Ext. 45.)
Sir, Foreign Office, November 3, 1887.

I HAVE to rcquest vou to inform the Plenipotentiaries to the North American
Fisheries Conference that the Governor of Newfoundland has appointed Mr. J. S. Winter,
Attorney-General of the Colony, as Agent at the Conference for the Colonial Government.

Mr. Winter leaves Newfoundland for Waushington on the 5th November.

A copy of a letter from the Colonial Office containing this information is inclosed.*

I am, &e.
(Signed) SALISBURY.
No. 51,
Foreign Office to Colonial Qffice.
Sir, Foreign Office, November 5, 1887.

I AM directed by the Marquis of Salisbury to acknowledge the receipt of your letter
of the 3rd instant, inclosing a telegrarn from the Governor of Newfoundland, in whicii he
reports that Mr. J. S. Winter, Attorney-Genceral of the Colony, has been uppointed Agent
at the Fisheries Conference for the Colonial Governinent, and that he leaves for Washington
on the 5th November.

T am to request that you will inform Seccretary Sir H. Holland that this information
has been telegraphed to Her Majesty’s Minister at Washington for communication to the
Plenipotentiaries.

I am, &e.
(Signed) JULIAN PAUNCLEFOTE.

No. 52.
Sir L. West to the Morquis of Salisbury.—-(Received November 7.)

(No. 112, Treaty.)

My Lord, Washington, October 26, 1887.
UPON the receipt of vour Lordship’s telegram of the 24th jpstant, ] immediately

addressed a note to the Secretary of State, recapitulating the terms of reference as set forth

in his communication to me of the 19th instant, copy of which was inclosed in my

despatch No. 111, Treaty, of the 20th instant, and stating that Her Majesty’s Govern-

® No, 48.

-
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ment accept them ; and I now have the honour to inclose to your Lordship herewith copy
of the reply which I have received, stating the acceptance of the same on the part of the
Government of the United States.
I have, &ec.
(Signed) L. S. SACKVILLE WEST.

Inclosure in No. 52.

Mr. Bayard to Sir L. West.

Sir, Department of State, Washington, October 25, 1887.

I BEG to acknowledge your note of yesterday, containing the *‘terms of reference ”
as sct forth at length in my communication to you of the 19th instant, and stating the
acceptance of the same on the part of Her Majesty’s Government.

Responding also to the wish expressed in your note that a similar acceptance of the
same on the part of the Government of the United States should be communicated to you,

I have now the honour to state such acceptance, and I am, &e.
(Signed) T. F. BAYARD.

No. 53.
Sir L. West to the Marquis of Salisbury.—(Received November 7.)

(No. 113.  Treaty.)
My Lord, Washington, October 27, 1887.
IN obedience to the instructions contained in your Lordship’s telegram of the 25th
instant, I lost no time in officially informing the Secretary of State that Mr. Chamberlain,
myselt, and Sir Charles Tupper bad been appointed British Plenipotentiaries to attend the
Fisheries Conference.
I have, &ec.
(Signed) L. S. SACKVILLE WEST.

No. 54.
Sir L. West to the Marquis of Salisbiiy.—(Received November 7.)

(No. 114. Treaty.)
My Lord, Washington, October 27, 1887.

WITH reference to my preceding d-spatch, I have the honour to inclose herewith to
your Lordship copy of the note of the Secretary of State informing me that the President
has designated as Plenipotentiaries to the approaching Fisheries Conference, to be associated
with himself, Mr. William L. Putnam, and Mr. James B. Angell.

1 have, &c.
(Signed) L. S. SACKVILLE WEST.

Inclosure in No. 54.
Mr. Bayard to Sir L. West.

Sir, Department of State, Washington, October 26, 1887.
WITH reference to the announcement conveyed in your note of yesterday’s date of
the appointment of British Plenipotentiaries to the approaching Fisheries Conference,
. have the honour to inform you that the President has designated as Plenipotentiaries, to be
associated with myself on behalf of the Government of the United States in that Conference,
Mr. William L. Putman and Mr. James B. Angell.
I have, &c.
(Signed) T. F. BAYARD.

{706] H
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No. 65.
Sir L. West to the Marquis of Salisbury.—(Received November 7.)

(No. 115. Treaty. Confidential.)
My Lord, Washinglon, October 28, 1687,

IN accordance with the instructions contained in vour Lordship’s despatch No. 69,
Treaty, Confidential, of the 11th instant, T bave informed Mr. Bayard that your
Lordship would have regard to his wishes respecting the terms “Commissioners” or
“ Plenipotentiaries.”

Mr. Bayard asked me for a JMemorandum of your Lordship’s despatch, which I gave
to him.

I have, &e.
(Signed) L. S. SACKVILLE WEST.

No. 56.
Colonial Office to Foreign Office—(Received November 9.)

Sir, Downing Street, November 9, 1887.

WITH reference to the letter from this Department of the 3rd instant and to
previous correspondence respecting the question of the Colony of Newfoundland being
represented at the Fisheries Conference about to assemble at Washington, I am directed
by Secretary Sir Henry Holland to transmit to you, to be laid before the Marquis of
Salisbury, a copy of a despatch from the Governor of Newfoundland, inclosing a copy of
a Minute of his Executive Council relating to this matter.

T am also to inclose a copy of a despatch which, with Lord Salisbury’s concurrence,
Sir Henry Holland proposes to address to the Governor in reply.

Sir Henry Holland would suggest, for Lord Salisbury’s consideration, with reference
to your letter of the 5th instani, that a further telegram should be addressed to
Sir L. West without delay, instructing him that every facility should be given by the
British Plenipotentiaries to the Agent representing Newfoundland to place before them
the views of his Government, so that they may receive their attentive consideration and
full discussion.

I am, &e.
(Signed) JOHN BRAMSTON.

Inclosure 1 in No. 56.

Governor Blake 1o Sir H. Holland.
(Secret.)
Sir, Government House, Newfoundland, October 25, 1887.

WITH reference to your telegram of the 22nd instant, I have the honour to inclose
a copy of a Minute submitted to me to-day by the Members of the Executive Council

or transmission to you.

2. On the receipt of your telegram on Saturday evening I informed the Premier of
its contents, and, in accordance with his request, I held a Council yesterday to consider
the matter. It was evident at the meeting of Council that there is considerable irritation
at the exclusion of Newfoundland from direct representation at the Conference, and a
strong feeling that in some way or other the interests of this Colony will be sacrificed to
those of Canada, whose interests are not identical with those of Newfoundland. T found
also a disinclination to send an Agent to Washington, as suggested, in what my Ministers
seemed to think would be an undignified position that no responsible member of the
mercantile world would accept.

3. At the meeting of the Council, a very strong and indeed rather violently worded
protest was read by the Attorney-General, having been drawn up at the meeting of the
Ministers on Saturday evening. 1 pointed out to the Council that it was hardly fair to
assume, from the necessarily curt diction of a telegram, that the representations of the
Colony on the subject had not been fully and carefully considered, and cndeavoured to
allay the irritation upon that and other points. 1 argued that the objection that the
Members of the Conference would have no information available on the subject of the
interests of Newfoundland would be obviated by sending an Agent to confer with the

1
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Plenipotentiaries at Washington, and that refusing to send an Agent, whose representa-
tions might profoundly influence the results of the Conference as regards our interests,
because he could not have the more important position of Plenipotentiary, would hardly
be justifiable, I assured the Council that, from my own knowledge of the f.celing of the
Home Government, there was no fear of the interests of Newfoundland be_mg neglected

" m any way, much less sacrificed to those of Canada. Ultimately the Ministers adopted
my suggestion, that the language of the Minute should he modified. They met last
evening, and the Minute of which I inclose a copy is the outcome of their further
consideration. Tt was read at & Council convened for to-day.

4. In my opinion the Ministers felt it necessary to place on record a very strong
protest, that they may be in a position to produce it when questioned, as most probably
they will be by the opposition during the next Session. An Agent will, I.am informec.l,

, be appointed and sent to Washington, and I think that on the manner in which he is

" received by the Members of the Conference, and consulted by them on all questions that
- may affect the interests of this Colony, will depend to a great extent the spirit in which
the consideration of the conclusions of the Conference as affecting Newfoundland will
he approached when submitted to this Government.

5. My Ministers are uncasy, because your telegram of the 15th instant does not
assure them that arrangements made affecting the interests of Newfondland must be
accepted by this Government before being ratitied. I have endeavoured to reassure them
on the point.

I have, &ec.
(Signed) HENRY A. BLAKE.

Inclosure 2 in No. 36.
Extract from Minutes of the Execuiive Council of Newfoundland, October 25, 1387.

THE Council cannot refrain from the expression of an acute feeling on their part
that the proceedings in relation to the proposed Commission, so far as they relate to this
Colony, indicate a want of due regard for its vital interests, which at present at least
apnear to be in jeopardy.

The fact that this Colony occupies a separatc and independent position in relation
to the various matters within the functions of the Commission, that its interests are not
only not identical with thosc of Canada but different from, and in some instances probably
conflicting with them ; that if not absolutely, yet relatively the fishery questions intrusted
to the Commission are of far greater importance to this Colony tban to the Dominion of

* Canada; that the proper treatment of those questions in the interests of the Colony must
necessitate a special and separate consideration for local facts and circumstances; that
the relations of this Colony not only with other British subjects, but with foreign Powers,

. are different from thosc of Canada, and are necessarily peculiar and complicated: these
facts and circumstances make it obvious that the effective and adequate protection of the

" interests of Newfoundland upon such a Commission must of necessity be the subject of
separate and special concern, requiring separate and special provision.

This necessity and the claim of the Colony to some such provision on its behalf have
been fully recognized, though not in express terms, in the despatch of the Right
Honourable the Secretary of State for the Colonies to his Excellency of the
3rd Scptember, in which the fact that the fisheries of this Colony are included in the
matter to be dealt with by the proposed Commission is assigned as the reason for not
agrecing to the making of a separatc arrangement in relation to those fisheries between
this Colony and the United States.

For the reasons above stated, it is impossible that the Imperial Commissioners can
‘be possessed of that minute acquaintance with the various and complicated questions
affecting the peculiar and separate interests of the Colony, which can only be acquired
, by careful study and from local knowledge and experience ; and the method suggested for
-supplying the information necessary for the efficient discharge of this important trust on

~ behalf of the Colony must of necessity be altogether inadequate to the grave exigencies
of the occasion.

The Government of the Colony are further under the serious disadvantage as
regards the method suggested, arising from the want of that information in relation to
the whole subject which is indispensable as a preliminary to a suitable representation of
the interests of the Colony upon the Commission. The Colony has not until the past
few weeks received any intimation whatever except from outside and unauthorized sources
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as to the formation of the Commission, its constitution or powers, the scope of the
subjects to be dealt with, the extent to which this Colony is to be affected by its con.
clusions, or the power of the Colony to accept or reject those conclusions.

The authorized information upon these points, so far elicited, has been in reply to
very recent inquiries from the Government of this Colony by telegraph, stimulated by
the natural anxicty fclt by the Government upon the whole subject, and the great
uneasiness occasioned by the publication of announcements pointing to the exclusion of
the Colony from any representation whatever upon the Conmission, and the information
so received doves not eontain any definite or specific replies to questions relating to some
of the most vital and radical points involved.

The Council therefore feel themselves under the painful necessity of making their
mos! carnest protest against the intrusting of the most vital interests of the Colony to a
Commix~ion of the nature, scope, and powers of which the Government are not
informed. and upon which the only cfficient and suitable means of protecting those
interests must he by the presence of a fully accredited Representative.

While, under all the circumsiances, the Government believe that they would not be
Justified in declinine to accept the offer of Her Majesty’s Government in relation to an
Agent of the Colony at Washington to confer with the Imperial Commissioners, the
acceptance of this proposal is to be understood as not waiving or withdrawing the
cbjections to the course proposed, but subject to the protest above set forth.

(Signed) M. FENELON,
Clerk of Executive Council.

Inclosure 3 in No. 56.

Draft of Despatelr from Sir H. Hollund to Governor Blake.

(Secret.)
Sir, Downing Strect, November , 1887.

I H “VE the honour to acknowledge the receipt of your despatch, marked Secret,
of the 25th ultimo, inclosing a copy of a Minute of your Executive Council on the subject
of the question of the direct representation of Newfoundland at the Fisheries Conference
at Washington.

I regret that your Government should feel any dissatisfaction that it has not been
found possible to inclnde a Represeniative of Newfoundland among the Plenipotentiaries
to meet at the Conference, but my telegram of the 21st ultimo assured you that
Newfoundland’s interests would be fully protected, and that no new Treaty respectiog
Newfoundland fisheries would be coneluded without previous communication with the
Colonial Governments. The papers inclosed in my subsequent despatch of the 22nd
October will have placed your Ministers more fully in possession of the naturc and scope
of the reference to the Conference, and I have requested the Secretary of State for
Foreign Affairs to instruct Her Majesty’s Minister at Washington that cvery facility
should be given by the British Plenipotentiaries to Mr. Winter, the Agent of your
Governnent, to place before them the views of your Ministers, so that they may receive

their attentive consideration and full discussion.
I have, &ec.

No. 7.

The Marquis of Salisbury to Sir L. West.

(No. 46.)
(Telegraphic.) Foreign Office, November 10, 1887, 4:30 ».M.
MY telegram No. 45,
Request British Plenipotentiaries to give every facility to Agent representing
Newfoundland to place before them views of his Government, so that they may receive
their attentive consideration and full discussion.

I
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No. 58.
The Marquis of Salisbury to Her Majesty’s Plenipolentiaries at the Fisheries Conference.

(No. 6.)
Gentlemen, Foreign Office, November 10, 1887.
IN a telegram which I addressed to Her Majesty’s Minister at Washington on the
5th instant, I requested bim to inform you that the Government of Newfoundland had
appointed Mr, Winter, the Attorney-General for that Colony, as their Agent during the
meeting of the Fisheries Conference.
I have now to request that you will give to Mr. Winter every facility to place before:
you the views of the Newfoundland Government, so that they may receive your attentive
consideration and full discussion.

I am, &ec.
(Signed) SALISBURY.
No. 59.
The Marquis of Salisbury to Her Majesty’s Plenipotentiaries at the Fisheries Conference.
(No. 7.)
Gentlemen, Foreign Office, November 10, 1887,

WITH reference to my previous despatch of this day's date, I transmit herewith, for
your information, copy of a letter from the Colonial Office and its inclosures relative to

the question of the Colony of Newfoundland being represented at the Fisheries Con.-
ference at Washington.*

I am, &e.
(Signed) SALISBURY.
No. 60.
Foreign Office to Colonial Office.
(Confidential.)
Sir, Foreign Office, November 11, 1887.

YOUR letter of the 9th instant has been laid before the Marqnis of Salisbury.

In reply, I am tc request that you will state to Sir H. Holland that his Lordship
concurs in the terms of the despatch which it is proposed to address to the Governor of
Newfoundland in regard to the question of the direct representation of the Colony at the
Fisheries Conference at Washington.

I am at the same time to transmit to you a copy of a telegram which was sent to
Sir L. West on the 10th instant,} directing him to request the British Plenipotentiaries
to afford every facility to the Agent who has been appointed to represcnt Newfoundland
during the meeting of the Conference for placing before them the views of his Govern-
ment, so that they may receive their attentive consideration and full discussion.

I am, &e.
(Signed) T. V. LISTER.

No. 61.

Sir L. West to the Marquis of Salisbury.—(Received November 14.)

(No. 117. Treaty.)
My Lord, Washington, November 1, 1387,

WITH reference to your Lordship’s despatch No. 83, Treaty, dated. the 30th June
last, T have the honour to inclose herewith copy of a note which I have received from the
Secretary of State, forwarding a copy of the affdavits of Captain Rose and Augustus
Rogers, by which it appears that his Declaration of the 20th April was. obtained from
him by Collector Atwood through fear and intimidation.

T have, &ec.
(Signed) L. S. SACKVILLE WEST.

* No. 56. 1 No. 57.
[706] - I
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Inclosure 1 in No. 61.
Mr. Bayard to Sir L. West.

Sir, Department of State, Washington, October 31, 1887,

ON the 19th July last [ had the honour to receive from you a letter dated the day
previous, inclosing a printed copy of a Declaration made by Medeo Rose, formerly
master of the schooner *¢ Laura Sayward,” of Gloucester, Massachusetts, in which he
contraverts cerfain statements theretofure made by him under oath in relation to his
treatment by Mr. Atwood, Collector of Customs at Shelburne, Nova Scotia, on the
13th October, 1886.

Upon receiving your letter, T at once communicated its contents to the Collector of
the Port of Gloncesier, Massachusetts. through whom the original complaint had been
forwarded to this Departinent. '

To-day, for the first time, 1 was informed that on the &th August last a reply and
sworn statement, by way of explanation of this varianee between his affidavit of the
13th Octoher. 188G, and his sub~cquent Declaration at Sandy Point, Nova Scotia, dated
the 20th April, 1887, had been in my ab-ence received at this Departmnent, and by
inadvertence not laid before me uutil to-day.

I therefore now inclose a cupy of the affidavits of Captain Rose and Augustus
Rogers, made at Gloucester, Massachusetts, on the 3rd Anzust last, hefore a Notary
Public, hy which it appears that his Declaration of the 20th April, 1887, was not
voluntary, but was obtained from him by Collector Atwood, through fear and intimida-
tion, vnder circumstances fully stated.

I should transmit the< documents without further comment, but that, in closing
your note to me of the 18th July last, you stated that you were “ further instructed to
ask whether the United Stutes’ Government have any observations to make therenpon.”

In my reply to you on the 19th July I promised to comply with your request, and
for that reason I now remark that the incident which bas been the subject of this
correspondence affords hut another illustration and additional evidence, if any were
needed, of the unwisdom of imperilling the friendly relations of two kindred and neigh-
bouring countries by intrusting the interpretation and execution of a Treaty between
them to the discretion of local and petty officials, and vesting in them powers of
administration wholly unwarranted and naturally prolific of those irritations which wise
and responsible Rulers will always seek to avoid.

On the eve of a negotiation touching closely the honour and interests of two great
nations, I venture to express the hope that the anticipated result of our joint endeavours
to harmonize all differences may render it lcereafter impossible to create a necessity for
thosc representing our respective Governments to be called upen to consider such ques-
tions as are presented in the cuse of the ¢ Luura Sayward.”

I bave, &ec.
(Signed) T. F. BAYARD.

Inclosure 2 in No. 61.
Affidavits of Captain Rose und Augustus Rogers.

I, MEDEO ROSE, of Gloucester, being under oath, do depose and say :—

That I was master of the schooner «“Laura Sayward” during the year 1886, and
that T am now master of the schooner ¢« Gleaner,” of Gloucester.

On the 18th April, 1887, I went into the lower harbour of Shelburne, Nova Scotia,
in said schooner ¢ Gleaner " for shelter and water.

On the morning of the 19th April, Mr. Atwood, the Collector of Customs, with two
men wearing badges, which I supposed were Government hadges, came on board. Their
appearance filled me with fear, for 1 fclt some trouble must be in storc for me when
Collector Atwood would lcave his office and come so far (about 4 miles) to board my
vessel. [ invited him into the cabin, where he showed me a copy of my statement of
the 13th October, 1886, in regard to the treatment I received from him when in the
schooner “ Laura Sayward” (5th October, 1886), and asked me if I made that stale-
ment. [told him [ did. «Well,” «aid he, ““everylhing in that statement is false.,” I
told him my statement was truc. He then produced a prepared written statement,
which he read to me, which stated that my statement of the 13th October was untrue,
and told me I must go on shore and sign it. Being nervous and frightened, and fearing
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. trouble if I refused, I went on shore with him to the store of Mr. Purney, and before
Mr. Purncy signed and sworc to the statement.

On the atternoon of the same day, realizing the wrong I had done, I hired a team,
and with onc of my crew (Augustus Rogers) went to the custom-house and asked
Collcctor Atwood to rcad to me the statement | had signed. He did so, and [ again
. told him it was wrong, and that my first statement was true. He said I did not ask for
all the articles mentioned in my first statement ; that he did not refuse me my papers,
and also that that statement might be the cause of his removal from his office. 1 told
him I did not want to injure him, and I did pot want to make myself out a liar at
‘Washington.

About the 3rd day of Junc last, [ went into Shelburne again solely to get a copy of
the last statement. 1 went to the custom-house, taking the same man (Augustus
Rogers; with me, and asked Collector Atwoud for a copy of the statement. He refused
to give it to me, and said my lawyer had been advising me what to do, and that I need
never expect a tavour from lim.

The above is a true statement of the case. The statement obtained from me by
Collector Atwood was obtained through my fear of seizure it | refused.

(Signed) MEDEO ROSE.

I, Augustus Rogers, one of the crew of the schooner “ Gleaner,” being duly sworn,
do depose and say :—

That I went with Captain Medeo Rose to the custom-house at Shelburne, Nova
Seotia, on the 19th day of April last, and also on the 8rd day of June. I heard his
conversation with Collector Atwood on both oceasions, and hereby certify that the state-
ment of those interviews, as made above, are correct aud true.

(digned) AUGUSTUS ROGERS.
Mass., Lssex, ss. August 3, 1887,

Personally appeared Medeo Rose and Augustus Rogers, and made oath to the truth
of the above statements.
Before me,
(Signed) AARroN Parsoxs, Notary Public.

No. 62.
Sir L. West to the Morquis of Salisbury.—(Received November 14.)

(No. 118, Treaty.)
My Lord, Wushington, November 2, 1887.

T HAVE the honour to inclose to your Lordship herewith an article from the “ New
York Evening Post ” on the Washington Conference, which insists on the interpretation
of the Treaty of 1818 as a preliminary step.

I have, &c.
(Signed) L. 8. SACKVILLE WEST.

Inclosure in No. 2.
Eztract from the ** New York Evening Post” of November 1, 1887.

Tue WasHINGTON CONFERENCE.—The approach of Mr. Chamberlain to our shores
and the renewed volubility of the Canadian press admonish us that we are entering
upon a matter of serious business with one of the Powers of the Old World to which we
are bound by ties of language and lineage which we sustain to no other. The questions
to be considered are not new; they run hack to the Colonial period; they have been the
subject of four important Treaties between the United States and Great Britain. In
the course of time the issues have been slightly changed, but in the main they stand
unaltered. They are all embodied in the one question—what are the rights. of American
fishermen on the shores of Canada? The profits of fishing depend largely upon the use
of the neighbouring mainland.

Our contention is that the rights-of .fishingivessels are the same as those of
merchant-vessels, embracing all the trading rights that the commercial Regulations of
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Great Britain accord to the ocean traffic of other countrles, cvrreqpondmg exactly to the
privileges that we accord to British vessels trading in or entering our ports. The
Canadian contention is, that fishing and commerce are different matters altogether, that
they have always been so considered by both countries, that they were acknowledoed to
be different in the Treaty of 1873 (the Washington '[‘reaty) no less than in that of 1818,
and that American fishing rights are now to be determined by the latter Treaty, and
not otherwise.

The fishing interest on our side have practically conceded the last point, viz.,
that their rlghts rest upon the Treaty of 1818, but they insist that this Treaty must
be interpreted by the commercial privileges O'rantel by the two countries to each other
not by Treaty, but by Proclomation in the year 1830. "That these privileges were of a
mercantile sort only is made tolerably clear by the fact that we never asserted their
applicability to ﬁshmcr vessels until after we had abrogated the Washington Treaty, and
that we never put ﬁshmw and trading on the same footmv in our own laws until last

ear.

g Thus it is_inevitable that the first question to come before the Washington Con-
ference will relate to the interpretation of the Trenty of 1818. 'That that Treaty is still
in force nobody questions. It is now old enough to have been formally denounced by
either party, but as it has not been, it is as binding as though it were an enactment of
yesterday. = What are its provisions? It gives us certain shore rights carefully drawn
on the Map, and excludes any other shore rights except the right to enter bays and
harbours ¢ for the purpose of shelter or repairing damages therem of purchasing wood
and of obtaining water, and for no other purpose whatever.” An explanatory clause was
added that “they ” (the American fishermen) “shall be under such restrictions as may
be unecessary to prevent their taking, drying, or curing fish therein, or in any other
manner abusing the privileges thexeby reserved to them.” The spmt of the Treaty
would seem to be that the laws of humanity should he observed, but that Canada should
not he made a base of operations for American fishing-vessels except on those parts of
the coast expressly granted for their use, viz, the north and west shores and the
unsettled parts of the south shore of Newfoundland, and the coast of Labrador from
Mount Joly northward.

Now the Canadian Government have put their own interpretation upon this Treaty,
and have undertaken to decide what are the exigencies that require shelter for fishing-
vessels, and what are the suitable occasions for the repair of damages. A skipper may
come in shore for shelter when he thinks there is a storm brewing as well as when it is
brewed. He may come in to repair his tiller or his sails, although he might be able to
repair them outside. His real purpose in coming ashore may be to buy bail or other
supplies. It may be within the prescnptwns of the Treaty or outside of them. Nobody
can tell what his real purpose is unless he is caught in an act probibited by the Treaty
as understood by the Canadians. Under a strict interpretation of the Treaty he may
buy wood hut not coal, he may take on .water but not ice. He may not send home a-
package by express or mall a letter., He may not hire a seaman, or buy salt or fishing
tackle. He may not dry or cure fish. He may not stay in any harbour beyond the
time necessary to repair damages. Against these narrow interpretations of the
Treaty our fishermen protest, and it is not to be denied that they have grounds for
complaint.

The first question to be considered by the Conferees, therefore, is the interpre-
tation of the existing Treaty. We shall make our claims as broad as possible,
expecting that the other side will look out equally for their own interests. In the
event of a material disagreement as to the meaning of words, arbitration may be
necessary. But it is plain that the questions of reciprocity and commercial union or the
duties on fish cannot be considered until we know exactly what the law is by which both
parties are hound.

No. 63.
Colonial Office to Foreign Office.—(Received. November 16.)

Sir, Downing Street, November 16, 1887, .

I AM dlrected by the Secretary of State for the Colonies to transmit to you, for -
the information of the Marquis of Salishury, with reference to your letter of the’
11th mstant a, copy. of the despatch which he has addressed to the Govemqr of B
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Newfoundland in reply to the protest of the Colonial Government on the subject of its
non-representation at the Fisheries Conference.
[ am, &c.
(Signed) ROBERT G. W. HERBERT.

Inclosure in No. 63.

Sir H. Holland to Governor Blake.
(Sccret.)
Sir, Downing Street, November 12, 1887.

I HAVE the honour to acknowledge the receipt of your despatch, marked Secret,
of the 25th ultimo, inclosing a copy of a Minuie of your Exccutive Council on the
subject of the question of the direct representation ol Newfouudlund at the Fisheries
Conference at Washington,

I regret that your Government should feel any dissatisfaction that it has not been
found possible to include a Representative of Newfoundland ainong the Plenipotentiaries
to meet at the Conference, but my telegram of the 21st ultimo assured you that
Newfoundland interests would be fully protected, and that no new Treaty respecting
Newfoundland fisheries would be concluded without previous communication with the
Colonial Governments, The papers inclosed in’ my subsequent despatch of the
22nd October will have placed your Ministers more fully in possession of the nature and
scope of the reference to the Conference, and the Secretary of State for Foreign Affairs
has instrueted Her Majesty’s Minister at Washington that cvery facility should be
given by the British Plenipotentiaries to Mr. Winter the Azent of your Government,
to place before them the views of your Ministers, so that they may reccive their attentive
consideration and full discussion.

I have, &ec.
(Signed) H. T. HOLLAND.

No. 64.
Colonial Office to Foreign Office.—(Received November 17.)

Sir, Downing Street, November 16, 1887.

WITH reference to vour letter of the 18th ultimo, I um directed by the Secrctary of
State for the Colonies to transmit to vou, to be laid before the Marquis of Salisbury, a
copy of a despatch from the Governor-General of Canada, asking whether it is to be
understood that any Treaty provisionally concluded by the Plenipotentiaries will not come
into operation without the expressed concurrence of the Dominion Parliament.

I am to inquire what answer should be returned to Lord Lansdowne.

I am, &ec.

(Signed) ROBERT G. W. HERBERT.

Inclosure in No. 64.

The Marquis of Lansdowne to Sir H. Holland.
(Secret.)
Sir, Government House. Oitawa, November 3, 1887.

I HAD the honour of receiving your despatch of the 22nd October, inclosing copies
of two letters from the Forcign Office, dated respectively the 17th and 18th October, with
respect to the North American Fisheries Conference.

. 2. My Government has learnt with satisfaction that, in consequence of its representa-
tions, the Marquis of Salisbury instructed Her Majesty’s Minister at Washington to suggest
the omission of the words to which attention was called in my telegram of the 10th
October from the terms of reference to the Washington Conference.

3. With regard to the statement contained in the same telegram, to the effect that
my Government understood that any Treaty would be “ subject, like the last, to ratification
by the Parliament of Canada,” I observe that in Sir Julian Pauncefote’s letter to you of
the 18th October it is stated  that Her Majesty’s Government will proceed according to
the uniform practice in this country in dealing with the Colonies, and that no new Treaty
respecting the fisherics will be concluded without previous communication with the
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Colonial Governments so far as it may affect each Colony.” I shall be glad if you will
be good enough to iuform me whether I may understand from the words quoted that any
Treaty which may be provisionally concluded by the Plenipotentiaries will, in so far as
it aflects the Dominion, not come into operation without the expressed concurrence of the

Canadian Parliament.
I have, &ec.

(Signed) LANSDOWNE,

No. 65.

Colonial Office to Foreign Office.—(Received November 19.)

Sir, Downing Street, November 19, 1887.

I AM directed by the Secretary of State for the Colonies to transmit to you, for the
information of the Marquis of Salisbury, with reference to the letter from this Department
of the 3rd instant, copies of two despatches from: the Governor of Newfoundland
respecting the appointment of Mr. Winter as Agent for that Colony at the Fisheries
Conference.

I am, &ec.
(Signed) ROBERT G. W, HERBERT.

Inclosure 1 in No. 65.
Governor Blake to Sir H. Holland.

Sir, Government House, Newfoundland, November 5, 1887.

I HAVE the honour to inform you that the Honourable J. S. Winter, Attorney-
General, left St. John’s this day to be present, as Agent for the Colony, at the North
American Fisheries Conference at Washington. Mr. A. J. W. McNeily, Q.C., is Acting
Attorney-Generul during his absence.

I have, &c.
(Signed) HENRY A. BLAKE.

Inclosure 2 in No. 65.
Gouvernor Blake to Sir H. Holland.

Sir, Government House, Newfouncland, November 7, 1887.

I HAVE the honour to inclose a copy of a letter I wrote to Sir Sackville West
concerning the Honourable J. S. Winter’s appointment as Agent for the Colony at the
Washington Conference.

I have, &c.
(Signed) HENRY A. BLAKE,

Inclosure 3 in No. 65.
Governor Blake to Sir L. West.

Sir, Government House, Newfoundland, November 4, 1887,

I HAVE the honour to inform your Excellency that my Government has nominated
the Honourable J. S. Winter, Attorney-General, as Agent for this Colony, with instructions
to proceed to Washington and to confer with the British Plenipotentiaries at the coming
Conference on such matters as may arise concerning the interests of Newfoundland.

2. This course has been taken in consequence of a suggestion to that effect from the -
Imperial Government. I have the honour to inclose copies of communications between -
this Government and the Colonial Office that will explain the position to your Excellency.
The nomination of the Attorney-General was made only two days ago, therefore it will be
some days before your Excellency receives the intimation of this appointment from the .
JImperial Government. ‘

3. Mr. Winter, who, with other members of the Ministry, has had an opportunity of
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consulting with the members of the Chamber of .Commcrce on the subject of the
approuching Conicrence, is thoroughly acquainted with the questions at issue as they
aflect the int: :c-ts of this Coiony, and I have no doubt that the cordial relations that I
' anticipate betvcun himn and the British Plenipotentiaries will be of material value in the
" consideration of the final arrangements so far as they affect this Colony when submitted to

Lecislature ot Newfoundland.
the L 1 bave, &c.
(Signed) HENRY A. BLAKE.

No. 66.
Foreign Office to Colonial Office.

Sir. Foreign Office, November 19, 1887,

YOUR letier of the 16th iastant, inclosing a copv of a despatch from the Governor-
General of Canuda, marked Secret, of the 3rd November, has been laid before the

Marquis of Salisbury. :

' In that despatch Lord Lansdowne calls attention to a statement inade in Sir Julian
Paunccfote’s letter to you of the 18th ultimo, the text of which is quoted, and inquires
. whether it is to be understood from the words so quoted that any Treaty which mav be
provisionally conclud:d by the Plenipotentiaries who arc about to meet at Washington
to discuss the Fisheries question will, in so iar as it allects the Dominion, not come into
operation without the expressed concurrence of the Canadian Parliament.

In reply, I am directed by Lord Salisbury to request that you will state to Sir
H. Holland that, in Lord Salisbury’s opinion, so far as any Treaty that may be concluded
depends for its operation on any change in the laws of Canada, it obviously cannot take
. effcct without the concurrence of the Canadian Parliament.
: Locd Salisbury does not imagine that it is the intention of the Canadian Government
to mahc any rescrvation of a nore exteusive character, but if, in their judgment, the
right ot the Capadian Parliament iz larger than is expressed by the above words, 1 am
to requust that Sir [, Holland will move Lord Lansdowne to state in more precise terms
the character of the stipulations which, in his view, should be reserved for the cxpress
concurrence of the Canadian Parliament.

I am, &e.
(Signed) JULIAN PAUNCEFOTE.

No. 67.
Foreign Office to Colontal Office.

Foreign Office, November 19, 1887.
[Transmits copy of Sir L. West’s No. 293 of October 23, 1887.]

No. 68,
Mr. Chamberlain to the Marquis of Salisbury.—(Received November 21.)
(Separate.)
My Lord, Brevoort House, New York, November 10, 1887,

I HAVE the honour to report that I arrived iu this city on the 7th instant,
accompanied by Mr, Bergne and Mr. Maycock.

! learn that Sir Charles Tupper will be in Washington early next week, and 1 propose
to gn there on Wednesday, the 16th instant.

In the meanwhile, Sir Lionel West will be able to arrange with Mr. Bayard as to the
date of the first meeting of the Conference, and I learn by telegram that the Attorney-
General for Newfoundland has already left for Washington in order to confer with the
British Commissioners before the commencemeunt of the proceedings.

1 have, &ec.
(Signed) J. CHAMBERLAIN.,
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No. 69.

Sir L. West to the Marquis of Sulisbury.—(Received November 21.)
(No. 321.)
My Lord, Washington, November 11, 1887.

I HAVE the honour to acknowledze the receipt of your Lordship’s telegram
No. 47 of yesterday, and to inform your Lordship that I have already notified the
Plenipotentiaries of the nomination of the Houourable J. S. Winter as Agent of the
Colony of Newfoundland to confer with the British Plenipotentiaries at the coming
Fisheries Conference.

I have, &e.
(Signed) L. 5. SACKVII.LE WEST.

No. 70.

Sir L. West to the Marquis of Salisbury.—(Reccived November 21.)
(No. 322,
My lLord, Washington, November 11, 1887.

I HAVE the honour to report to your Lorczhip that Mr. Chamberluin, accompanied
by Mr. Bergne and Mr. Maycock, arrived at New York on the Tth instant, and that they
puipose to be in Washington on Wednesday, the 16th.

I am informed that Sir Charles Tupper intends to reach Waushington ou Vlonday,
the 14th, and that Mr. Winter left St. John’s, Newfoundland, on the 5th instant.

‘The Sceretary of State has intimated to me that, as far as the American [enipo-
tentiarics are concerned, the Confercnce could immediately meet tor preliminary pro-
ceedings.

I have, &ec.
(Signed) L. S. SACKVILLE WEST.

No. 71.
Coloniul Office to Foreign Office.—(Received November 21.)

Sir, Downing Street, November 19, 1887.

WITIT reference to your letter of the 6th September, 18%6, inclosing a copy of a
despatch from Her Majesty’s Minister at Washington, with a note {rota Mr. Bayard pro-
te~ting against the action of the otiicer of the Canadian schooner # I, E. Conrad ” towards
the United States’ schooner ** Golden Hind,” I am dirceted by Sccrctary Sir Henry Holland
1o ‘ruaismit 1o you, to be laid before the Muarquis of Salisbury, a copy of a despatch, with
its inrlosures, received from the Governor-General of Canada on the subject.

! am also to inclose a copy of the despatech from the Secretary of State to which the
Governor-General's despatch is a veply.

I am, &e.
(Signcd) JOHXN BRAMSTON.

Inclosure 1« in No. 71,
The Marquis of Lansdowne to Sir H. Holland.

Sir, Government House, Ottawa, October 28, 1887.

I REGRET to find that amongst the despatches addressed to me by the Colonial
Oflice, and remaining unanswered, is one irom the Honourable E. Stanhope, dated the
Yth September, 18806, in which my attention was called to the action of the officer com-
manding the Canadian schoonur *“Conrad” in forbidding the United States’ schooner
“ Golden Hind ” to enter the Baie des Chaleurs last suminer.

This despatcl, which was received during my absence from Caunada on leave, was at
once referred to the Department of Marine and Fisheries, and the facts were, as you will
observe fromn the papers now {orwarded, investizated without loss of time. Owing to
some oversight, however, the matter was not brought in the usual inuuner before Courecil,
and was consequently altogether overlooked for some menths. ‘There were several
fishery cases, Reports upon which had been sent to you, or your predecessor, before the
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arrival of any complaints from the United States’ Government, and 1 found that the
Minister, when I called his attention to Mr. Stanhope’s despatch, was under the impression
that in the case of the ¢ Golden Hind ” he had been furnished with such a Report, and
his despatch consequently answered hy anticipation.

I now forward, for your information, a copy of an approved Minute of my Privy
Council dealing with Mr. Bayard’s complaint,

The Report of the Captain of the cruizer “ Conrad,” inclosed with this Minute, shows,
| think, conclusively, that Mr. Bayard was misinformed as to the facts, and that although
the “ Golden Hind’’ was warned not to enter the Baie des Chaleurs, there is no foundation
for the statement of her captain that he applied for and was refused permission to obtain
water at Port Daniel in the above bay.

I have, &c.
(Signed) LANSDOWNE.

Inclosure 2 in No. 71.

Report of a Committee of the Honourable the Privy Council for Canada, approved by his
Excellency the Governor-General in Council on October 27, 1887.

THE Committee of the Privy Council have had under consideration a despatch dated
the 9th September 1886, from the Right Honourable the Secretary of State for the
Colonics, trausmitting a copy of a communication from the Foreign Oftice, together with a
note from Mr. Sccretary Bavard, protesting against the action of the Commander of the
Canadian cruizer “F. E. Conrad™ in forbidding the master of the United States’ fishing-
schooner ¢ Golden Hind ” to enter the Buie des Chaleurs for the purpose of renewing his
supply ot fresh water.

The Minister of Marine and Fisheries, to whom the despateh and inclosure were
- referred, submits herewith Captain Smeltzer’s statement of what occurred on the day the
schooner “ Golden Hind ” is stated to have heen at Baie des Chaleurs.

The Minister observes that Captain Smeltzer denies that the master of the *“ Golden
Hind ” mentioned any desirc to enter the bay for water, but that he asked for a copy of
the “ Warning” which had been issued by the Fisheries Department to the masters of
United States’ fishing-vessels, which was given him. This ¢ Warning ” states distincily the
purposes for which United States’ fishing-vessels can enter Canadian ports.

The Minister further observes that there are no grounds to substantiate the charge of
a violation of the Treaty and the common rights of hospitality to which Mr. Bayard gives
expression. ‘

The Committee recommend that your Excellency be moved to transmit a copy of this
Mibute and inclosure to the Right Honourable the Secretary of State for the Colonies.

All of which is respectfully submitted.

(Signed) JOHN J. McGEE, Clerk,
Privy Council.

Inclosure 3 in No. 71.
Mr. M. Smeltzer to the Deputy Minister of Fisheries, Ottawa.

Government schooner “ F. E. Conrad,” Souris, P. E. L.,
Sir, October 5, 1886.

I AM this day in receipt of your letter, dated the 27th September, concerning a
complaint made by Reuben Cameron, mastér of the Anierican fishing-schoone: ¢ Golden
Hind,” of Gloucester. In reply, referring to my boarding book, T find I boardcd the said
vessel on the 22nd July, 1886, near the entrance to the 1aie des Chaleurs. On hoarding
him, I asked him for his report, &ec., which he gave me. I then told him my orders were
not to allow any American fishermen to enter the bay, and warned him not to do so. He
then asked me if 1 had any printed « Warnings ** to give him; I told him { bad. He then
sent his boat to my vessel for the same. I gave him oue, and to impiess ray orders or his
mind, I wrote on the back, “ Don't enter the Baie des Chaleurs.” He did not say he wanted
water, nor did he say he wanted to go into Port Daniel. He merely asked me about the
headlands of the bay. The foregoing particulars are exactly what occurred with reference
- to my boarding the said schooner “ Golden Hind.”

1 am, &ec. i . :
(Signed) MATHIAS SMELTZER,
In command of schodster  F. E. Conrad.”
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Inclosure 4 in No. 71,
Mr. Stanhope to the Officer administering the Government of Canada.

My Lord, Downing Street, September 9, 1886,

I HAVE the honour to transmit to you herewith a copy of a letter from the Foreign
Office, inclosing a copy of a despatch from Her Majesty's Minister at Washington, with
copy of a note from Mr. Bayard, protesting against the uction of the Commander of the
Canadian schooner “ F. E. Conrad” in forbidding the master of the United States’
schooner “ Golden Hind >’ to enter the Baie des Chaleurs for the purpose of renewing his
supply of fresh water.

[ have to request thut you will obtain from your Government, with the least possible
delay, u Report in reference to this matter; and that you will divect their special attention -

to the last paragraph of the letter from the Foreign Office.
I have, &c.
(Signed) LDWARD STANIOPE,

No. 72.
Colonial Office to Foreign Off ce—(Receired November 21.) -

Sir, Downing Strect, November 19, 1887.

WITH reference to previous correspordonce, I am dirccted by Sccretary Sir Henry
Holland to transmit tn vou, to be kid betare the Marquis of Salichury, a copy of a despatch
from the Governor-General off Canada, forwamding a Minute of the Exccutive Council of
British  Cotumbia respeeting the value to that provinee of the scaling industry on
Behring’s Sea.

I um to ask what answer should be returned to Lord Lansdowne, und to suggest that -
copics of these papers should be .orwarded to Her Majesty’s Minister at Washington.

I am, &ec. .
(Signed) JOHN BRAMSTON.

Inclosure 1 in No. 72.
The Marquis of Lansdowne to Sir H. Holland.

Sir, Government [{ouse, Oftawe, October 20, 1887.

I IHAVE the honour to transmit to you a copy of anapproved Report of a Committee
of the Privy Council, to which is uppended a copy of a despatch from his Honour the
Licutenant-Governor of British Coluibia, covering a Minute of his Executive Council
setting forth the value to British Columbia of the present sealing industry in Bebring’s Sea.

You will observe thut the Exccutive Council of British Columbia consider that the
rights of Pritish subjects, as recards the Behiving’s Seu, should be included in the scope of
the duties of the International Fisherics Commission.

I have, &ec.
(Sizned) LANSDOWNE.

Inclosure 2 in No. 72,

Report of a Commiltee of the Honourable the Privy Council for Canada, approved by his
Excellency the Governor-Gencral in Council on the 15th October, 1887.

THE Committee of the Privy Council have had under consideration a despatch, dated
15th September, 1887, from the Lieutenant-Governor of British Columbia, covering a
Minute of his Executive Council setting forth the value to British Columbia of the present
sealing industry in Behring’s Sea, together with the opinion of the Exccutive that the rights
of British subjects should have tlie same grotection and consideration on the Pacific as on
the Atlantic, and that these rights as regards the Beliring’s Sea should be included in the
scope of the duties of the International Commission in process of organization.

The Minister of Marinc and Fisheries, to whom the despatch and inclosures were
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referred, recommends that a copy of the despatch referred to, with its inclosures, be
transmitted to Her Majesty’s Government.

The Committee advise that your Excellency be moved to transmit a copy of the
papers herein mentioned to the Right Honourable the Secretary of State for the Colonies,
for the information of Her Majestv’s Government.

All which is respectfully submitted.

(Sigped) JOHN J. McGEE, Clerk,
Privy Council for Canada.

Inclosure 3 in No. 72.
Lieutenant-Governor Nelson to the Secretary of State, Ottawa.

Sir, Harrison Hot Springs, British Columbia, September 15, 18387,

I HAVE the honour to transmit herewith a copy of a Minute of my Executive
Council, approved by me on the Yth instant, representing the value to the Province of
Gritish Columbia of the present sealing industry in Dehring’s Sea, the number of vesscls,
men, &c., cngaged in the same, the loss to the province certain to ensue from the
destruction of this trade by the seizures and confiscations made by the United States’ ~
cruizers.

That the rights of British subjects siould have the sawe protection and consirlera-
tion on the Pacific as on the Atlantic, and that full compensation ¢ nd redress for injuries
alrcady received, and assurances of future non-interfercnce, should be obtained from the
United States’ Government.

Thaut this question should b2 included in the scope of the duties of the International
Fishery Commission now understood to be in process of argapization, and that it is
desirable said Commission should hold some of its sittings in Victoria, for reasouns theiein
set forth, &c.

1 have, &c.
(Signed) HUGH NELSON.

Inclosure 4 in No. 72.

ProviNcE oF BrrrisE COLUMBIA.

Report of a Committee of the Honourable the Executive Council, approved by his Honour
the Lieutenant-Governor on the 9th September, 1827.

ON a Mecworandum from the Honourable the Miunister of Finance and Agriculture,
dated the 6th September, 1387, setting forth—

That there are usually engaged in seal-fishiug in Beliring's Sea seventeen vessels wholly
owned by people residing in this city, of the aggregate value of 125,000 dollars;

That the outfit for each semi-annual voyage . f these vessels represents an expen-
diture of 75,000 dollars, equal to 150,000 dollars a-year;

That each of these vessels, on an average, employs a crew of five whites and about
twenty Indiaus, or fifteen to eighteen whites as hunters;

That the probable aggregate value of the product of each voyage is 200,000 dollars,
or 400,000 dollars a-year.

That this industry, though as yet only in its infancy, is a very important one for so
small a community ;

That the glaring and unlawf{ul seizures and confiscations in Behring’s Sea during last
season und the present year are completely crushing out this infant industry, and causing
ruin, and, in several known instances, actual distress, to those who have invested their all
in the business and relied upon it for a livelihood ;

That the destruction of this industry not only entails ruin and distress upon those
directly engaged therein, but it affects most injuriously the trade of the province, and
drives from these waters a race of hardy and adventurous fishermen, who, with their
families, are large consumers, and who would in time become a very importan{ element of
strength, if not the nucleus of the future navy of Canada on the Pacific;

That the rights cnd interests of British subjects, whether in fisheries or commerce,
are entitled to the same consideration and protection on the Pacific as on the Atlantic, and
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that it is therefore the duty of the Dominion Government to employ every proper means
for obtaining immediate and full compensation and redress for past injuries and wrongs,
as well as to guard against the possibility of a repetition of these high-handed outrages in
the future ;

That it is believed to be desirable that this question should be included in the scope
of the duties of the International Commission now understood to be in process of
organization for the settlement of the fishery disputes existing between Canada and the
United States of America; and it is considered most important that the said Commission
should onc or mare of its sittings in this city, in order that those more directly acquainted
with and interested in the Pacific fisheries may have a better opportunity of being heard
and making the Commissioners more thoroughly acquainted with the subject than would
otherwise be possible:

The Committee advise approval, and that a copy of this Minute be forwarded to the
Honourable the Secretary of State for Canada [sic].

Certified,
(Signed) JNO. ROBSON, Clerk, Executive Council.
No. 73.

The Marquis of Salisbury to Sir L. West.
(No. 278.)
Sir, Foreign Office, November 24, 1887.

"HIE Earl of Iddesleigh, by his despatch No. 51, Treaty, of the 6th September of last
year, requested you to inform Mr, Bayard that immediaie inquiry should be made into the
casc of the United States’ vessel ¢ Golden Hind,” to which he had called attention in his
note of the 17th August, inclosed in your despatch No. 78, Treaty, of the 18th of that
month.

I transmit to you a copy of -u letter which was accordingly addressed to the Colonial
Office, and a copy of the renly from that Department dated the 19th instant.*

You will observe, from Lord Landsdowne’s despatch of the 28th ultimo, inclosed
in the Colonial Office letter, that by an oversight the reply from the Canadian Government
to the reference made to them by Her Majesty’s Secretary of State for the Colonies has
been considerably dclayed, though there was no delay on the part of. the Canadian
authorities in obtaining a Report from the officer in command of the schooner
“F. E. Conrad” on the subject of the complaint made by the master of the American
fishing-schooner “ Golden Hind ” that he had been forbidden by the Commander of the
« I, K. Conrad ” to enter the Baie des Chaleurs when he attempted to put into Port Daniel
for the purpose of obtaining a fresh supply of water.

The Commander of the «I. E. Courad™ states that the master of the American
vessel did not inform him that he wanted water, nor that he desired to enter Port Daniel.

I bave to request that you will express to ir. Bayard my regret that the United
States’ Government should have remained so long without a reply to their representation
in the case of the “Golden Hind,” and that you will communicate to Mr. Bayard the
papers inclosed in the Colonial Office letter.

1 am, &c.
(Signed) SALISBURY.

No. 74.

Colonial Office to Foreign Office.—(Received November 26.)
(Confidential.)
Sir, Downing Street, November 25, 1887.

I AM directed by Secretary Sir Henry Holland to transmit to you herewith, for the
information of the Marquis of Nalisbury, a copy of aletter, received through the Admiralty,
from the Commander-in-chief on tne North Ameriean and West Indian Station, dated the
20th October, with copies of the Reports from the officers in command of Her Majesty’s
ships which have recently returned from visiting the Canadian fishing-grounds.

I am, &e.
(Signed) JOHN BRAMSTON.

& To Colonial Office, September 6, 1886; aud ante, No. 71.
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Inclosure 1 in No. 74.

Vice-Admiral Lyons to Admiralty.
(Confidential.)
ir, ‘ Bellerophon,” at Halifax, October 20, 1887.

WITH reference to your letter of the 30th July last, Confidential, I have the honour to
forward Reports from the officers in command of Her Majesty’s ships which have recently
returned from visiting the Canadian fishing-grounds.

2. Owing to the unusually early close of the fishing season this year, most of the
United States’ vessels engaged in this industry had started on their return home before
our cruizers had reached the grounds.

It will be observed, from Captain Beaumont’s Report, that the officers in command
of the Dominion cruizers concur in their statements that they had found no difficulty in
dealing with the American fishermen, or in enforcing the regulations as to the 3-mile
limit, though they would fish inside whenever they got the chance.

3. No request for support in carrying out their instructions was made by the officers
of the Dominion Government to those in command of Her Majesty’s ships.

I have, &ec.
(Signed) ALGERNON LYONS.

Inclosure 2 in No. 74.

Captain Beaumont to Vice-Admiral Lyons.
{Confidential.)
Sir, “ Canada,” ot Halifar, September 28, 1887.

I HAVE the honour to report that, in obedience to yeur signal of the 16th instant
to part company, and in pursuance of the instructions contained in your Confidential
Memorandum of the 13th September, I have visited the principal fishing-grounds in the
Gulf of St. Lawrence which border those coasts of the Dominion of Canada within
3 miles of which American fishermen are precluded from fishing.

2. I bave the honour to inform you that, owing to what I am told by the officers in
command of the Canadian cruizers is the unusually early close of the fishing season this
year, I have only been.able to identify one American schooner.

Along the south goast of Anticosti there were no fishermen whatever of either
nationality.

In the Bays of Gaspé, Chaleur, and Miramichi, and along the coasts joining them,
there were only the local fishermen in open boats.

Along che north coast of Prince Edward Island there were a few schooners in addition
to the local fishermen, but it was not until after rounding the east point of that island that
the fishery fleet proper was met with. It consisted of from twenty to twenty-five sail, all
schooners of from 50 to 80 tons ; on passing them I saw that cach had one or two whale
boats towing astern with a seine-net in each.

One schooner hoisted American colours.

3. At Souris, where ] landed an hour later, I was informed by the officers in command
of the Canadian cruizers “ Advance ”” and “ Critic ” that only three American schooners
remained in the gulf ; one at anchor there had just arrived from Miramichi; another had
started that morning for the Gut of Canso on her return to the States, and the third I had
passed with the rest of .the -Gshing -flest. Both .these .officcrs, Messrs. Maclaren and
Knowlton, concurred in their statements that they had found no difficulty in dealing with
the American fishermen or in enforcing the regulation as to the 3-mile limit, though
they would fish inside it whenever they got the chance. They also told me that the
mackarel had already made for the north coast of Cape Breton, where a few American
schooners might be tempted tc return from the States for a second trip, going up the east
side of the island to Sydney.

4. At Georgetown | found the “ Acadia,” Lieutenant Gorden in command, who con-
firmed the Reports of the above officers, and told me that he was then changing his head-
quarters from Georgetown to Sydney, Cape Breton.

He passed me on his way there yesterday in the Gulf of Canso.

5. [ have had a record carefully kept of all the schooners and other vessels which
have been met on the various fishing-grounds, but as it only includes one American
schooner it is of no practical value.

6. [?8 g}aspé 1 et the Canadian cruizer “La Canadienne,” and Lieutenagg Wake-

6
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ham, in command, informed me that he was then on his way to inspect the fisheries
on the Labrador coast.

7. I regret that my opportunities of obtaining information and making observations
have been so small owing to the lateness of the season, but [ should judge from what I
have seen and heard as to the nature of the service required in cruizing on the fishery
grounds, that small vessels of light draught which could anchor almost anywhere along the
coast would be most suitable.

I have, &ec.
(Signed) L. A. BEAUMONT.

Inclosure 3 in No. 74.
Cap ain Byles to Vice-Admiral Lyons.

Sir,  Tourmaline,” at Halifar, October 2, 1887.

IN obedience to your written grders and telezram of the 22nd ultimo, 1 left Montreal
at 6 a.m. on Monday, the 2Gth uliimo. I anchored at Quebec that evening, and again
proceeded at daylight the followiag morning. T experienced fine weather, but it was
rather foggy passing the Narrows, axd again when making Richibucto.

2. 1 passed the inshore fisheries outside the 3-mile limit; I observed no vessels of
any nationality fishing inside that Lmit. Passing Gaspé, Miramachi, &ec., I observed there
were many open boats fishing {ron. 3 to 8 miles from the shore. These were all local fisher-
men, and carrying two to three nen in each brat. Three Canadian schooners were in the
vicinity, but not fishing. After passing Chaleur Bay we did not find any more fishing
craft until Saturday morning, when passing through the Gut of Canso. Many schooners
were just weighing and procceding north. These schooners all seemed to be Canadian.
I took most of their names, but only in the case of a few of them could be ascertained to
what port they belonger, and none of them showed any colours.

Outside the Gut again many open boats were fishing, and several shoals of fish,
apparently mackercl, were observed. No Canadian cruisers were fallen in with during
the passage.

The ccuridential documents received with my sailing orders are herewith returned ;
also a list of the fishing craft seen during the passage.

3. We arrived here without any mishap this morning at 11 a.m.

I have, &c.
(Signed) MATHER BYLES,
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Inclosure 5 in No. 74.
Lieutenant Law to Vice-Admiral Lyons.

Sir, “ Wrangler,” at Halifax, October 15, 1887,

I HAVE the honour to report that, in accordance with orders received from you, I
left Halifax on the 1st October, and proceeded along the coast of Nova Scotia and Cape
"Breton Island, anchoring in Sydney Harbour on the 4th. )

On the 7th October I left Sydney and exchanged colours with the Dominion steamer
s Agadia.” On the 8th I anchored in Aspey Bay on account of a strong north-west
wind.

On Sunday, the 9th October, I proceeded round Cape North, arriving at Souris on
the 10th October.

I left Souris on the evening of the 12th October, and touched at Port Hawkesbury for
mails, leaving that port at 11-30 for Halifax. .

The mackerel-fishing season appears to be entirely over, and the only fishing-boats
seen were a few schooners outside Souris fishing for cod, and I was told at Souris that all
foreign fishing-boats had left the coast.

I inclose herewith the Admiralty letter and inclosures.

1 have, &c.
(Signed) HARRY D. LAW,

No. 75.
Mr. Chamberlain to the Marquis of Salisbury.—(Received November 26.)

(Telegraphic.) Washington, November 26, 4887.
HAVE you accepted a propossl for an International Conference concerning Behring’s
Sea fisheries ?

No. 76.
The Marquis of Salisbury to Mr. Chamberlain.

o. l.
?;e]egraphic.) Foreign Office, November 26, 1887, 4'15 p.:M.
YOUR telegram of to-day. .
I have expressed myself favourable to negotiation for Agreement on close season in

all seal fisheries, to whomsoever belonging. Butl separated the question carefully from all
controversies as to fishery rights.

No. 77.

My. Chamberlain to the Marquis of Salisbury.—(Received Noyember 28.)
(Separate.)
My Lord, Washington, November 18, 1887.

WITH reference to my despatch, marked Separate, of the 10th instant, I have now
the honour to acquaint your Lordship that Sir Charles Tupper and his suite arrived
at New York on the 16th instant from Ottawa, and on the following day we left New
York together for Washington, where we arrived yesterday, and were met at the station by
Sir Lionel West and the members of Her Majesty’s Legation.

Sir Lharles Tupper is accompanied by the Honourable J. S. D. Thomson, Minister of
Justice in Canada ; Major-General D. R. Cameron, Official Secretary to Sir Charles, and
Mr. Chijpman, his Private Secretary. Mr. Wallace Graham, Q.C., and Mr. George
Johnson:complete the Canadiaa party.

Aceompanied by Sir Lionel West and Sir Charles Tupper, 1 this day visited
Mr. Bayard, Secretary of -State, and he informed -me that the official proceedings would
commence on Monday next. Reports of those proceedings will be duly forwarded to your
Lordship in despatches signed by myself and my colleagues on the negotiation.
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It has been arranged that the President will accord an interview to-morrow to the
British negotiators and the gentlemen who accompany them.

1 have, &c.
(Signed) J. CHAMBERLAIN.
No. 78.
Sir L. West to the Marquis of Salisbury.—(Received November 28.)
No. 333.)
y Lord, Washington, November 18, 1887,

I HAVE the honour to report to your Lcrdship that Mr., Chamberlain and
Sir Charles Tupper arrived here yesterday evening, and that I presented them to the
Secretary of State this morning.

I have, &c.
(Signed) L. S. SACKVILLE WEST.
No. 79.
The Marquis of Salisbury to Mr. Chamberlain.
(No. 2.)
(Telegraphic.) Foreign. Office, November 28, 1887, 5°15 .M.

MY telegram of 26th,

See print sent with my despatch No. 8, pp. 99, 102, 104, 115, and 128.

No definite invitation yet received by Her Majesty’s Government from United States
for international co-operation to protect seal fisheries. Shall see United States’ Minister
to-day.

No. 79*.
The Marquis of Salisbury to th> British Plenipotentiaries to the Fisheries Conference.
(No. 13. Ext))
Gentlemen, Foreign Office, November 28, 1887.

I RECEIVED on the 26th ipstant a telegram from Mr. Chamberlain, inquiring
whether a proposal for an International Conference in regard to the Behring’s Sea fisheries
had been accepted by Her Majesty’s Government.

You are aware from the correspendence which is in your possession that communica-
tions with reference to a proposal which would appear to have been addressed to some of
the Maritime Powers by the United States for an International Convention for the protection
of seals in the Behring’s Sea were received last October from the German and Swedish
Chargés d’Affaires in Loudon.

No definite invitation, however, for an international understanding on this question
has yei been received from the Government of the United States by Her Majesty’s
Government.

In answer to a question from Mr. Phelps, I have expressed myself as being favourably
disposed to negotiating for an Agreement as to a close season in all seal-fisheries, to whom-
soever belonging, but I carefully separated the question from all controversies as to
fishery rights.

I am, &e. A
(Signed) SALISBURY.

No. 80.
Foreign Office to Colonial Office.

Foreign Office, November 28, 1887.

[Transmits copies of Mr. Chamberlain’s telegram of November 26; and telegrams Nos. 1
and 2 to ditto, dated November 26 and 28, 1887 : ante, Nos. 75, 76, and 79.]

[706] N
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No. 81.
The Marquis of Salisbury to the British Plenipotentiaries to the Fisheries Conference.
(No. 14.)
Gentlemen, Foreign Office, November 29, 1887.

I TRANSMIT herewith, for your information, a copy of a letter from the Colonial
Office,* and its inclosures, calling attention to the value to British Columbia of the present
sealing industry in Behring’s Sea.

The Executive Council of the Colony express a desire that this question should be
included in the scope of the duties of the Fisheries Conference now sitting at Washington.

A copy of the reply which has been returned to the Colonia! Office is also inclosed

herewith.t

Iam, &e.
(Signed) SALISBURY.
No. 82,
Foreign Office to Colonial Office.
Sir, Foreign Office, November 29, 1887.

I AM directed by the Marquis of Salisbury to acknowledge the receipt of your letter
of the 19th instant, with its inclosures, showing the value to British Columbia of the
present sealing industry in Behring’s Sea.

His Lordship notes the opinion expressed in the Minute of the Executive Council of
the Colony that this question should be included in the scope of the duties of the Fisheries
Conference now sitting at Washington.

I am now to request that, in laying this letter before Secretary Sir H. Holland, you
will state to him that copies of Lord Lansdowne’s despatch of the 20th ultimo, and of
its inclosures, will be forwarded to the British Plenipotentiaries at the Conference.

Iam also to call attention to the instructions in regard to this subject contained in
Lord Salisbury’s despatch No. 1 of the 24th ultimo to the British Plenipotentiaries,
which were communicated to you in the letter from this Department of the 5th instant.

It was then stated that * the question of the seal fisheries in the Behring’s Sea . . .
has not been specifically included in the terms of reference; but you will understand that
if the United States’ Pleniputentiaries should be authorized to discuss that subject, it
would come within the terms of the reference, and that you have full power and authority
to treat for a scttlement of tie points involved, in any manner which you may deem
advisable, whether by a direct discussion at the present Conference or by a reference
to a subsequent Conference to adjust that particular question.”

Lord Salisbury would suggest, for Sir H. Holland’s consideration, that the substance
of these instructions should be communicated to the Governor-General of Canada.

I am, &c.
(Signed) JULIAN PAUNCEFOTE.
No. &83.
Colonial Office to Foreign Office.—(Received December 1.)
(Confidential.)
Sir, Downing Street, November 30, 1887.

T AM directed by Secretary Sir Henry Holland to transmit to you confidentially,
for any observations which the Marquis of Salisbury may have to offer, a copy of a
Confidential despatch from the Governor-General of Canada, relating to a question which
has lately becn before the public in the Dominion in reference to a commercial union
between Canada and the United States.

I am also to inclose a copy of the reply which has been returned to it.

A similar letter has been addressed to the Treasury and the Board of Trade.

1 am, &c.
(Signed) JOHN BRAMSTON.

Inclosure 1 in No. 88.

The Marquis of Lunsdowne to Sir H, Holland.
(Coufidential.)
Sir, ) Gocernment House, Ottawu, October 31, 1887,
THE time has, I think, come when I should call your attention to a movement in
favour of what is spoken of ns “ commercial union” with the United States, whick
* No. 72, + No. 82.
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has during the last few months made some progress in the Dominion. The movement
is one of comparatively recent origin. During the election. campaign of last winter
neither party associated itself with the project, and even at the present time it bhas not
to any considerable extent been discussed by prominent public men. It has, however,
throughout the last spring and summer been advocated with great ability and per-
sistency by several gentlemen not especially connected with either political party, Of
these, the most couspicuous have been Professor (Goldwin Smith, who has contributed
to the press a series of powerfully-written articles dealing with the different aspects of
the question; Mr. Erastus Wiman, a Canadian by birth, and a partner in the well-
known firm of Dun, Wiman, and Company, of New York; and Mr, Butterworth, of
the American House of Representatives, whose name is associated with a Bill prepared
for the purpose of bringing sbout commercial union, which has already been before
Congress, and which will be again introduced during its next Session. These gentlemen
and their friends have attended numerous meetings which have been held in different
parts of the country, and notably in the Province of Ontario, and have apparently
been well received by large and representative audicnces. A number of well-
known newspapers, including both tke leading journals of Toronmto, have declared
themselves in favour of the new policy, and are almost daily advocating it in their
columns.

I need scarcely explain that by commercial union is meant the abolition of the
Customs line between Canada and the United States, and the establishment of complete
reciprocity between the two countries in all products, whether natural or manufactured,
together with the adoption of a common Tariff against all other nations, including Great
Britain.

That such discrimination against the mothexr country would be the inevitable
concomitant of commercial union is apparent for two reasons. Even if Canada could
afford to dispense with the six or seven million dollars of revenue which she derives
from the taxation of commodities received from the United States, it is clear that she
could not afford to dispense with the remaining eleven or twelve millions of revenue
which she derives by taxing the commoditics drawn by her from the rest of the world,
of which sum about eight millions is levied upon British goods. It is, moreover,
inconceivable that the United States should consent to reciprocal free trade with the
Dominion except upon the condition that the latter should adopt a Tariff identical with
theirs as against all other nations, including Great Britain ; an arrangement under which
British commodities might be admitted duty free or at a low rate of duty into Canada,
and be re-exported thence duty free to the United States, there to compete with native
products, would obviously not be accepted by any American Government, however ready
such a Government might be to enter into a Commercial Zollverein with a comparatively
small community adjoining its own and not likely to prove a formidable competitor in
American markets.

The reasons for which the leaders of both political parties in Canada have up to the
present time been apparently reluctant to identify themselves with the movement are
not far to seck. The Conservative party depends largely for support upon the manu- -
facturers whose industries have been in many cases called into existence and kept alive
by the high protective Tariff adopted in 1878 for the express purpose of artificially
stimulating them. The acceptance of commercial union by the Conservative party
would therefore certainly alienate from it the manufacturing interests, to many of which
the abolition of the Customs line would, beyond question, be fatal. The Conservatives
have, on the other hand, nothing to gain by prematurely declaring themselves against a
movement which is apparently regarded with some favour by the farmers, and which
may possibly hereafter find a wide measure of acceptance amongst them.

The prominent men of the Liberal party have on their side to a certain extent
found themselves in a position of somewhat similar embarrassment. On the evc of the
last general election the then leader of the Opposition—the Honourable Edward Blake—
in order to diminish the apprehension with which his return to power was regarded by
the manufacturers, commitled himself to a virtual engagement that if he should be
supported by a majority in the new Parliament he would not attempt a sudden or
violent interference with the fiscal policy of his predecessors. It is moreover generally
believed that the section of the Liberal party which is connected with the Provinqe of
Quebec would not be likely to offer much encouragement to a measure which might
have its outcome in the establishment of more intimate political relations between
Canada and the United States. The people of Lower Canada are well aware that their
annexation to the neighbouring Republic might involve, if not their own effacement as
a distinct political community, at all events the sacrifice’ of many of the privileges, civil
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and religious, assured to them under British connection. They would, therefore, probably
be averse to any change pointing in this direction; and the public utterances of the
Honourable Wilfrid Laurier, who, since Mr. Blake’s resignation of the leadership of the
Liberal party, is regarded as his successor for the time being, have, although carefully
guarded, been such as to justify this conclusion. '

It is not, however, probable that the question, in spite of the desire which thus
exists in many quarters to avoid its discussion, will much longer remain outside the area
of ordinary political controversy. Within the last few days Sir Richard Cartwright,
who may be regarded as the leader of the Liberals of Ontario, and of the English-
speaking Opposition—a statesman whose great ability and powers in dehate entitle him
to a very high position in the party to which he belongs—has delivered an important
speech, in which, after a careful review of the arguments for and against commercial
union, he has declared himself in favour of it. This declaration has stimulated the
growing interest already evinced in the subject by the public, and renders it extremely
probable that the question will be forced upon the attention of the constituencies, and
that commercial union may be adopted as a prominent feature of the policy of the
Opposition.

P Should the negotiations about to be commenced at Washington be extended so as
to include the commerciul relations of Canada and the United States, and should a
proposal for general commercial reciprocity be made by the Representatives of the latter
Power, it will certainly be impossible for any public man in this country to maintain an
attitude of neutrality in regard to a matter of such impertance.

Under these circumstances, it appears to me that Her Majesty’s Government cannot
be too careful to consider in good time the bearings of the question, as well as the attitude
which they are themselves prepared to adopt in dealing with it.

Upon this occasion I cannot do more than pass very briefly in review one or two of
the principal arguments which may be advanced upon either side. I would observe, in the
first place, that if the question be considered in its strictly commercial aspect, and with
reference to the probable effects of unrestricted reciprocity with the United States upon
the material condition of this country, there appears to be no room for doubt that
commercial union would be greatly to the advantage of the people of the Dominion, or at
all events to that of a large majority of it. The different sections of the country are
geographically so widely separated from each other, and so closely connected with the
adjoining portions of the United States, that it is impossible to believe that both do not
lose largely by the hindrances which a Customs line, with a high Tariff, including on each
side an infinite number of commodities, imposes on their commercial transactions, as that
each would not gain by the removal of those hindrances, and by the unrestricted flow of
trade along its natural channels.

A glance at the position occupied in reference to each other by the maritime
provinces and the New England States, by Manitoba and the adjoining States of the
Union, by the most populous district of Ontario and the States of New York and
Pennsylvania, by British Columbia and the western seaboard of the American Republic,
is sufficient to show that reciprocal commerce between these would be more to their
mutual convenience and advantage than a system which has for its object to compel the
people of Nova Scotia and New Brunswick, the bulk of whose products, in spite of the
high Tariff, find 2 market in the United States, to purchase commodities in Montreal
and Quebec, and which drives the settlers of Manitoba and the North-west to deal
with the manufacturers of Ontario, from whom they are separated by more than a
thousand miles of railroad, instead of with the American cities upon the other side of the
frontier-line,

The extraordinary expansion of trade between Canada and the United States, which
took place while the partial Reciprocity Treaty of 1854 was in operation is pointed to as
justifying the assumption that under a system of universal reciprocity a similar expansion
might be anticipated.

- From statistics which have been lately republished in the press it appears that the -
trade of Nova Scotia with the United States, which in 1854 amounted to 4,500,000 -
dollars, amounted in 1866 to 7,300,000 dollars; that the trade of New Brunswick with -
the United Btates, which in 1854 amounted to 4,050,000 doflars, amounted in 1888 to -
5,300,000 dollars ; and that the trade of Prince Edward Island with the. United States;
which in 1854 amounted to 280,000 dollars, amounted in 1865 to 1,050,000 dollars;
while the total trade of the old Province of Canada with the United States; which, in
1854, amounted to 24,200,000 dollars, amounted in 1866 to 55,200,000 dollars.

. It must, of course, not be forgotten that the trade of the maritime provinces withthe
United States during the above period received an immense stimulus from the exceptional -
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lemand for Canadian commodities, which arose duricg the continuance of the American
_-ar, and that ary argument founded upon statistics collected at that time must be, to a
sertain extent, misleadinz. It must alsv be remembered that since 1886 the railway
--stem of the Eastern States has undergone a large expansion, with the effect of bringing
them into much closer contact with other parts of the Uunion, and diminishing the advan-
taze which the producer in the maritime provinces formerly derived from his geographical
propinguity to the markets of New Enuland,

Muking, however, every allowance for the alteration which has thus taken placein the
circumstances of these two portions of the North American Continent, it can, I think,
hardlv be questioned that each would be the gainer by improved facilities for conmerce
with the other, und that the people of the maritime provinces, whose coal, lumber, fish, &e.,
obtain, in s;.ite of the Tariff, a market 1n the States, would find it to their advantage to be
permitted not only to expurt these commodities to their neighbours without restriction,
but also to take in exchange for them the manufactured products which the high Tariff
new compels them to buy in the markets of Old Canada.

There has for some time past prevailed in this portion of the Dominion a feeling of
" restlessness and discontent, well calculated to predispose the inhabitants in favour of the
change. The failure of the ship-building industry, upon which the population of the
coast largely depended, the falling-off of business with the British West Indies, and the
general tendency of trade to leave such places as Halifax and St. John for centres of
distribution further to the west, have seriously crippled these provinces, and have led
their people to regard with distrust the policy which has compelled them to transfer theiz
custoin from American markets, with which for many years they carried on a profitable
and cxtensive business, to Canadian markets distant from themselves and situated in a
country with which, although technically belonging to their own community, they have
little real sympathy, and for which they have little genuine affection or respect.

It was the prevalence of such feelings as these that led the people of Nova Scotia at
the last provincial election to return a majority of members pledged to annexation to the
United States, and although the strenuous efforts of the Ministerialists prevented a
similar result on the occasion of the elections for the Federal Parliament, the condition of
these provinces is still such as would lead them to regard in a criiical, if not hostile,
spirit any settlement of existing disputes founded upon the surrender of their exclusive
rights to the inshore fisheries, and, on the other hand, to view with favour one under
which, ‘:]hatever its political consequences, their prospects of material prosperity would be
improved.

It would ir like manner, I eonceive, be clearly to the advantage of the people of
Ontario to be given free access to the coal-fields of Pennsylvania, and to that of the
people of British Columbia, in which province is situated the most important coal-field
gn the western seaboard, to be able to sell their coal without restriction in the Pacific

tates.

That the change would be beneficial to the agricultural portion of the Canadian
community from one end of the Dominion to the other may, I think, also be predicted
without hesitation. Throughout the whole length of a frontier-line of some 3,000 miles
the Canadian farmer is now excluded from the markets of a rich and numerous community
immediately adjoining his own; he could scarcely fail to be a gainer by admission to those
markets both for the sale of his own produce and for the purchase of commodities the com-
parative cheapness of which is the sole justification for a Tariff framed with the express
design of excluding them from the markets of Canada.

It is, upon the other band, idle to deny that the adoption of commercial union
would deal a heavy and probably a fatal blow to a large number of those manufacturing
industries which have sprung up during the last few years under the influence of the high
protective Tariff which has been in force in this country since 1878. Many of these,
although thus liberally subsidized at the expense of the Canadian consumers, have great
difficulty in maintaining their existence; where they have prospered for a time their
prosperity has induced competition followed by over-production, glutted markets, and a
ruinous reaction. That the free admission of United States’ manufactures would destroy
th: weaker of these enterprises root and branch is not doubtful. There seems, however,
to be no reason why the more vigorous of them, where the natural conditions are favourable
to their existence, should not survive and prosper even after the withdrawal of the pro~
tection which they have hitherto received. It is pointed out in this connection that
thriving industries have come into existence without adventitious aid in the Western
States, although subject to the full force of competition with the old-established manufac-
turing centres of the East, and it is argued that if cities like St. Paul and Minneapolis have
prospered ig spite of such competition, there is no reason why Canadian cities should not
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prosper to the same extent in spite of unrestricted competition on the other side ot the
international frontier.

Passing from the commercial 10 the political aspret of the case, it is ohjected that
commercial union would involve a surreuder by the Domnnion of the power of regulating
its own fiscul policy. This anticipation appears to be well founded. Tt is frequently
argued that any Commercial Treatv would be open to this ohjection. and would involve a
temporary surrender by the parties of their liberty of controlling their own Tariis  The
case under discussion would, however, not be the same as that of two nations entering
into an ordinary Commercial Treaty affecting the Tariff upon a moderately sized group of
commodities. In the Iatter case, both nations no doubt part for a specific period with
their liberty of dealing with the Tariff in so far as it affects the commadities specified in
the Treaty. In the United States, however, and in Cunada the Tari‘ts include an
immense number of articles, that of the United States comprising over 4,000, and that of
Canada between 800 and 900.

Any common Tariff adopted by the two countries would no doubt be of the same
character, and would he framed so as to afford complete and exclusive protection agzainst
foreign competition of all kinds. It is an essentia! feature of such a Tariff; desizned as it
must be to regulate the course of commerce according to the circumstances of the moment
and the fluctuations of the markets ol the world, that it must be liable to frequent
readjustment according to the altering conditions of international trade. Were Canada,
therefore, and the United Stetes to enter into an Agreement for commercial union it is
difficult to conceive that a, periodical revision of any common Tariff adopted by the two
countries would not be made in the interests of the more powerful partner in the associa-
tion. Under such circumstances the centre of pnlitical activity in regard to all comwercial
questions affecting the No:th American Continent would inevitably be at Washington.
Congress would be the arbiter of the commereal destinies of the Dominion, and the
Canadian Parliament would find itself comparatively impotent to effect any changes which
it might desire in the interests of its own country.

That such a change would tend towards the estrangement of Canada from the
mother country, and towards an approximation, political as well as comwercial, between
Canada and the American Republic, is hardly doubtful. It would do this not only by
establishing more intimate relations between Canada and the United States, and by con-
tracting the volume of the business transacted between her and the United Kingdom, but
al=o by the undoubted offence which would be given to the people of the latter. It is not
difficult to imagine the indignation with which these would view the attempt to deal in
such a manner with the mother country and her interests, or the objections which would
be raised to any proposal under which Great Britain, while retaining ber liability for the
defence of the Colony, would be subjected to the indignity of a Tariff hostile to herself and
friendly to her rivals.

To those who believe that the obvious destiny of the Dominion is to be united to the
Republic which adjoius her the above results would appear to be natural and unobjection-
able. Otlers who profess, and in many cases with absolute sincerity, their desire to remain
in connection with the British Empire, dwell upon the fact that Canada has already been
given an almost unlimited control over her own finances, that she bas already been per-
mitted to use this liberty for the purpose of adopting a Tariff highly injurious to British
ioterests, and that the preference which would in the case supposed be extended to the
commodities of a foreign nation, is not in fact or in principle more objectionable than, for
instance, such a mcasure as the increase of the iron duties introduced in the last Session
ol the Canadian Parliament. This arsument is one to which it is not easy to reply. It
has never been stipulated by Great Britain that the Canadian Tariff was to be framed with
any reference to her convenience; as a matter of fact, it has been framed solely with
reference to the supposed advantage of Canada herself. The sacrifice of British commer-
cial interests to the exigencies of Canadian requirements has been permitted repeatedly
without criticism or protest on the part of the British Government. Injury to RBritish
cominerce having been again and again submitted to without complaint, it will be for Her
Majesty’s Government to consider whether it can formulate a colonial policy founded on
the principle that Great Britain is to tolerate any caprice of her Colonies in regard to the
taxation of her exporis, however injurious to herself such taxation may be, provided only
that the injury is shared by others. Whether such a position can be defended or is worth
defending appears to be at least open to question. That in which the mother country is
really concerued is the extent of the injury sustained by her trade, not the treatment simul-
taneously accorded by the Colony to other competitors for its custom. It is easy, for
instance, to conceive that in certain circumstances a colonial duty discriminating against
Great Biitain, but affecting a commodity of which she exported only a very small quantity,
might be far less detrimental to her than a non-discriminating duty levied upon all foreign
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imports of the same kind, but effecting a commodity of which she was a lurge exporter to
the Colony by which the duty wus imposed.

As matters stand at present, Canada cannot, like Great Britain, afford free trade with
the whole world. If she is to have tree trade at all, she will gain most by free trade with
her i r.mediate neighbours, the community with whicn she already does more business than
with any othier. Should Great Britain, herself so decpiy committed to a fiee trade policy,
deny to Canada the advantages of free trade with the United States, the refusal could be
detended only upon what would be regarded as purely seifish grounds. A large section of
the Canadian community would no doubt be aversc to the change, both for sentimental and
patriotic reasons, and from dread of its ulti-nate results ; it is, however, in my opinion, by
po means certain that these feelings will prevail in the end, or that should the constituen-
cies become convinced that commercial union is within their reach, and that diserimination
would enrich their countrv and rclieve them from disagreeable complications with their
neighbours, they will have the couragze to oppose it.

Mr. Butterworth’s Bill will, as 1 have alreadv observed, be again submitted to
Congress. I have no means of knowing the reception with which it will meet; it is,
however, believed by many good judges that a return to partial reciprocity, such as that
which obtained under the Treaty of 1834, and for a return to which provision has already
been made in the existing Customs Law of the Dowinion, is not likely to find favour with
Congress. The articles enumerated both in the Treaty and in the Customs Act (12 Viet.,
cap. 13, art. 6) are, as you are aware, of the kind usually spoken of as ¢ natural pros
ducts,” and belong to a class which this country does not import from Great Britain, and
although, as far as Canada is concerned, a return to some such form of reciprocity might
prove acceptable, an impression prevails 1n many quarters that the people of the Urited
States would regard the bargain as too favourahle to the Dominion, and would not be
likely to approve it. The records of the aborlive negotiations which took place at
Washington in 1874, betwcen Mr. George Brown and Mr. Fish, for a Commercial treaty,
in which it was proposed to include a large number of manutactured articles, are worth
referring to in this connection.

It 1s couceivable, under these circumstances, that a wider measure of international free
trade may be proposed as a sclution of the difficulties which have arisen in regard to the
Canadian fisheries. How such an offer would be regarded by the people of this country it
is impossible at this moment to foretell. ‘This, at any rate, may be said, that if such an
offer were made it would be for the interests of the party now in power to throw the respon-
sibility for itsrejection upoun the Imperial Government rather than to assume that responsi-
bility itself. 1f such an offer were to be so rejected, and it became possible for the advo-
cates of commercial union to make it appear that that offer had been put on one side by
the Representatives of Great Britain, merely because it was regarded as detrimental to the
interests of the United Kingdom, the feeling which already exists in favour of the change
would receive an immense accession of strength.

I have in this despatch made no reference to the effects which commercial union
would have upon the Treaty obligaticns of Great Britain, 1t may be contidently predicted
that the Government of the United States would not be likely to enter into any agreement
for complete reciprocity with the Dominion, except upon the condition that the common
Tarift adopted by the two countries was to be enforced against all other countries except
those which might themselves become members of the North American Zoliverein which
would be thus created. It is obvious that this state of things would involve the imposition
of differential duties, not only against Great Brituin, but also against foreign countiies
entitied under Commercial Treaties with Great Britain to most-favoured-nation treatment
in all British possessions.

This important aspect of the question has been fully discussed upon former occasions,
and more especially in 1884-%5, when a proposal for a Commerciai Ticaty between the
Buitish West lndies and the United States was under the consideration of Her Majesty’s
Government. In the course of the negotiations which then took place, it was plainly
stated by Mr, Frelinghuysen, in his letter of the 16th July, 1884, to Mr. West, that it was
the desire of the United States by means of such Trcaties “to assimilate trade between
them (the British West Indies and the United States) to the conditioes which apply to
production and shippiog in the domestic coasting trade, or the trade of a country und its
dependencies.”

1t appears to be by no means improbable that a similar policy muy once more be
advocated by the Government of the United States in regard to its. future commercial
relations with the Dowinion. ’

I have, &c.

(Signed) LANSDOWNE.
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Inclosure 2 in No. 88.

Sir H. Holland to the Marquis of Lansdowne.

(Confidential.)
My Lord, Dowuning Street, November 26, 1887.

I HAVE the honour to acknowledge the receipt of your Lordship’s despatch, marked
Confidential, of the 31st ultimo, relating to a question which has been lately brought before
the public in Canada in reference to a commercial union between Canada and the United
States of America.

I beg to thank your Lordship for this important and interesting despatch, which sets
out clearly the various aspects of a very difficult question.

I need hardly assure your Lordship that the subject will receive the most careful

attention.
I have, &ec.
(Sigued) H. T. HOLLAND.

No. 84.
Foreiyn Office to Colonial Office.

Foreign Office, December 2, 1887,

{Transmits copy of No. 13 to Her Majesty’s Plenipotentiaries at the Fisheries Conference,
dated November 28, 1887 : ante, No. 79%.]

No. 85.

Her Majesty's Plenipotentiaries at the Fishery Conference to the Marquis of Salisbury.——
(Received December 3.)
{No. 1. Confidential.)

My Lord, Washington, November 24, 1887,
WE have the honour to inclose herewith, for your Lordship’s information, a Memo-
randum of the proceedings of the Fishery Conference at their meeting of the 21st instant.
‘We have, &c.
(Signed) J. CHAMBERLAIN,
L. S. SACKVILLE WEST,
CHARLES TUPPER.

Inclosure in No. 85.

WasninToN Fisrery CONPERENCE.

November 1887,
British Plenipotentiaries—
The Right Honourable Joseph Chamber!iin, M.P.
The Honourable Sir L. S. Sackville Yv<st, K.C.M.G.
Sir Charles Tupper, G.C.M.G., C.E.

United States’ Plenipotentiaries—
T. F. Bayard, Secretary of State.
J. B. Angell.
Wia. le B. Putnam.

AN informal meeting was held at the State Department at 12 o’clock on Monday,
the 21st November.

The respective full powers were examined and found in good and due form.

Mr. Chamberlain proposed that Mr. Bayard should be the President of the Con-
ference, but Mr. Bayard, whilst expressing his appreciation of the proposal, thought that
no President was necessary.

My. Bayard thought it desirable to explain that the powers of the American Pleni-
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potentiaries were limited by the constitutional usage of the country, and that any
Agreement or Treaty which might be signed by the Plenipotentiaries would require the
assent of the Senate by a two-thirds majority ; and, further, if such Agreement or Treaty
involved any legislative change in the United States, the action of both Houses would be
requisite. For instance, if Tariff changes were needed the action of the House of
Representatives, as well as that of the Senate, would be required. As an example of this,
he cited the case of the Treaty betwecn the United States and Mexico.

Mr. Chamberlain stated that any arrangement would, on the part of Great Britain,
be submitted, so far as necessary, for confirmation by the Legislatures of Canada and
Newfoundland.

Sir C. Tupper added that this course was pursued in the cases of the Reciprocity
Treaty of 1854 and of the Treaty of Washington of 1871.

Mr. Bayard said that it was expressly so stipulated in those Treaties, and thought
that if a similar proviso was required in the present case it should also be expressly so
stated in any Treaty signed.

It was agreed that the proceedings should be entirely secret; that the Protocols
should contain a brief record of the proceedings without detail, and only embody con-
clusions arrived at; but that the Protocolists were each at liberty to keep a record for
their own side.

The first formal meeting of the Conference was appointed for 2 p.M. the following
day, the 220d November, when the United States’ Plenipotentiaries promised to submit a
Memorandum in writing.

No. 86.
Foreign Office to Colonial Office.

Foreign Office, December 3, 1887.
[ Transmits copy of Mr. Chamberlain’s despatch of November 18, 1887 : ante, No.77.]

No. 87.

Her Majesty’s Plenipotentiaries at the Fishery Conference to the Marquis of Salisbury.—
(Received December 5.)
(No. 2. Confidential.)
My Lord, Washington, November 24, 1887.
WE have the honour to inclose herewith, for your Lordship’s information, a
Memorandum of the proceedings of the Fishery Conference at their meeting of the
22nd instant.
We have, &ec.
(Signed) J. CHAMBERLAIN.,
L. S. SACKVILLE WEST.
CHARLES TUPPER.

Inclosure in No. 87.

‘WASHINGTON FisHERY CONFERENCE.

Meeting of November 22, 1887,

THE first formal meeting of the Conference was held on Tuesday, the 22nd November,
all the Plenipotentiaries being present.

The respective full powers, which had been examined at the informal sitting of the
preceding day, were taken as read and accepted.

Mr. John B. Moore, Third Assistant Secretary of State, on the part of the United
States, and Mr. J. H. G.. Bergne, Superintendent of the Treaty Department of the British
Foreign Office, on the part of Great Britain, were appointed joint Protocolists, and their
credentials were produced. .

Mr. Bayard opened the proceedings by recalling attention to what he had said at
y eSterd?%’gerileeting as to the Constitutional Treaty-making power in the United %taees.
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He then proceeded to read the Memorandum which he had alluded to (see
Appendix A).

Mr. Chamberlain stated that the first step would be to receive copies of this Memo.
randum for careful consideration. In the meanwhile, whilst cordially reciprocating the
friendly sentiments contained therein, he must remark that the Memorandum dealt only
with points, and recapitulated arguments, which had already been exhausted in diplomatic
correspondence.

He quoted the following passage in Mr. Bayard’s letter to Sir C. Tupper of the
31st May, 1887 :—

“I am confident we both seck to attain a just and permanent settlement, and there
is but one way to procure it, and that is by a straightforward treatment on a liberal and
statesmanlike plan of the entive commercial relations of the two countries.”*

Sir C. Tupper, in his reply to Mr. Bayard of the June, 1887,} had also quoted
and indorsed the passage in question, and it was on the faith of it that Sir L. West had on
the 9th July, 1887, been instructed to inform Mr. Bayard “that if he would formall
propose the appointment of a Cominission as suggested in his correspondence wit
Sir C. Tupper, Her Majesty’s Government would agrec with great pleasure.”}

Thereupon Mr. Phelps had proposed the appointment of the Commission, and Her
Majesty’s Government had assumed that the objects of the Commission would be on the
lines suggested by Mr. Bayard.

Mr. Chamberlain therefore urged that a settlement should be sought on those lines,
without recurring to the disputed interpretation of the Convention of 1818. 1If that could
be done, any claims preferred by the United States’ Government on account of past
scizures might be considered and discussed.

Mr. Bayard replied that the matter was initiated by the visit of Sir C. Tupper to
Washington; that the unofficial communications which had then passed between them
b:ad originated by Sir L. West introducing Sir C. Tupper,; and that those communications
> 1ust be considered as a whole, without special reference to isolated passages.

Myr. Chamberluin still maintained that Her Majesty’s Government had acted on the
fuith of the statements contained in Mr. Bayard’s communication to Sir C. Tupper, and
cspecially of the passage previously quoted, which clearly indicated Mr. Bayard’s view as
to the proper aim and method of negotiation.

Mr. Bayard, however, insisted that the scope of the negotiation was defined by the
terms of reference, which he quoted as follows :—

¢“Conference of Plenipotentiaries to consider and adjust all or any questions relating
to rights of fishery in the secas adjacent to British North America and Newfoundland
which are in dispute between the Governments of Her Britannic Majesty and that of the
United States of America, and any other question which may arise, and which they may
be authorized by their respective Governments to consider and adjust.”

AMr. Chamberlain considercd that these terms of reference were sufficiently wide to
include the negotiation of any arrangement such as those come to in 1854 (the Reciprocity
Treaty) and in 1871 (the Treaty of Washington).

Ay, Bayard replied that any proposal which the British Plenipotentiaries might make
must be judged by itself as to whether it came within the terms of reference, when the
Uuited States” Plenipotentiaries could consider whether they were empowered to discuss
it, or whether fresh powers from the President would be requisite if it were discussed.

The discussion was then continued as to the scope of the terms of reference.

Sir Charles Tupper reserved any opinion upon the points stated in the Memorandum
which had been read by Mr. Bayard. He desired, however, to disclaim in the strongest
possible manner any intention on the part of the Canadian Government to treat American
fishing-vessels in an inhospitable manner, or to endeavour, by a harsh construction and
enforcement of the Convention of 1818, to extort Tariff concessions from the United
States. .

The status and privileges of American fishing-vessels, as distinet from trading-vesseis,
were clearly defined by the Convention of 1818.

He recalled the nature of the remedies which had been sought in the past to obviate
the difficulties arising in connecticn with the terms of that Convention, and the beneficial
operation of the Reciprocity Treaty of 1854.

That Treaty had been denounced by the United States, and the fishery troubles
immediately recommenced. A solution was then found in 1871, not by reconstruing the
Convention of 1818, but by the mutual opening of the fisheries and frce trade in fish and
fish-oil, together with the arbitration of the Halifax Commission.

* Foreign Office Print. p. 78. ' + Ibid,, p. 80. { Ibid,, p. 99.
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The Fishery Articles of the Treaty of Washington had been denounced, again by the
action of the United States, and the troubles at once began again.

He peinted out that the existing Canadian law provided for the remission by an
Order in Council, without further legislation, of duties on certain American products,
whenever the same should be remitted by the United States.

He referred to the Halifax Award, which indeed had caused irritation in the United
States, but was not, in his opinion, excessive.

On the termination of the Tishery Articles of the Treaty of Washington, the
Canadian Government was bound to take effective steps to enforce the Convention of
1818 ; but nothing had been done which was not absolutely necessary for that purpose.
The desire of Canada to maintain the most amicable relations with the United States had
been plainly evinced by the opening of the fisheries for one year, without any compensation
or even the remission of the duties on fish and fish-oil; the only consideration being a
proniise on the part of the United States’ Government that they would recommend the
appointmeunt of an International Commission, not, be it observed, to be confined in its
discussions to a revision of the Convention of 1818, but to include a complete review of
the commercial relations between the two countries. The Senate, however, rejected that
proposal, and eventually passed a Bill authorizing the President to proclaim retaliation by
means of commercial non-intercourse with Canada.

Sir Charles could not believe that the United States’ Government were in favour of
such a policy, and when he received from Mr. Bayard an intimation through a private
source that an interview would be acceptable, he (Sir Charles), on behalf of the Govern-
ment of Canada, at once came to Washington.

The first conversation which ensued was private, but Mr. Bayard’s unofficial letter of
the 31st May, 1887, was not so private, and Siv Charles took it as a positive indication
that Mr, Bayard wished to bring about what was proposed therein. The proposal was,
therefore, at once transmitted to London by Lord Lansdowne, as Sir C. Tupper had stated
in his reply to Mr. Bayard that it would be, and was immediately afterwards clothed with
an official character, by the instructions from Lord Salisbury to Sir L. West of the
9th July, 1887, which had been quoted by Mr. Chamberlain.

If the proposal of the United States had been understood to mean only a review of
the Convention of 1818, it would never have been accepted. It would be useless to
depart from the basis originally proposed by Mr. Bayard, and any attempt to do so would
he attended by grave difficulties.

Mr. Bayard said that we had evidently reached at the outset a proposal to extend the
terms of reference, but, in his opinion, the preliminary discussions should be conducted
according to the strict terms of reference as limited thereby.

His meeting with Sir G, Tupper was prompted by feelings of anxiety as to the
situation as existing at that time, and he had welcomed any information tending to show
how good relations could be re-established.

In 1886 Sir L. West was authorized to endeavour to reach a mutual understanding as
to the true interpretation of the Convention of 1818, and had instructions tc negotiate a
modus vivendi, but Sir L. West withdrew, and the negotiations came to an end, for what
reason he did not know.

Mr. Bayard then alluded to Mr. Wiman’s project for commercial union, and stated
that as a result of an interview with that gentleman he stated that he would welcome
any opportunity to discuss any matters with a representative Canadian, and which would
tend to facilitate a settlement. He saw no difference between the character of the
interview and the correspondence he had with Sir C. Tupper. Both were unofficial ; but
he did not on that account desire that they should be withheld. Ie thought, however,
itewould be impossible to take that as a basis of discussion. He wished, therefore, to
know whether the British Plenipotentiary desired to introduce other matters into the
terms of reference.

Mr. Chamberlain considered that the terms of reference were ample to include a
settlement on the lines suggested in Mr. Bayard’s letter to Sir C. Tupper, and it would
certainly be within the powers of the British Plenipotentiaries to propose any mode of
settlement including a revision of present commercial arrangements. He added that
the communications made by Sir L. West were for the conclusion of an ad interim
arrangement, pending a permanent settlement, and that the same necessity does not now
arise for a temporary arrangement, since the fishing season is closed. He therefore urged
that the Conference should now seek the permanent settlement. It was apparently
hopeless to reconcile the divergent views disclosed in the diplomatic correspondence which
had passed between the two Governments as to the interpretation of the Convention of
1818; and Her Majesty’s Government, in consenting to the appointment of the Plenipo-
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tentiavies, had therefore understood that the Conference was convened with the object of
finding a settlement on other lines.

Mpr. Bayard was of opinion that the Conference ouglt first to discuss the history and
the points involved in the construction of the Convention of 1818 ; but that if the British
Plenipotentiaries had any definite proposal to make, it would be for the United States’
Plenipotentiaries to consider whether it would be necessary that they should ask the
President for an extension of their powers.

The discussion then turned on the debates in Congress on the Retaliatory Bill,
My, Chamberlain saying that it pointed decidedly to a review of the commercial relations
between the United States and Canada.

Mr. Bayard said that the question of commercial relations came into debate only
because the Convention of 1818 does, in fact, deny commercial relations in certain
particulars. The point then arose whether there could be said now to exist any com-
mercial relations betwcen Canada and the United States. Could it be said that a
Convention which does not directly refer to such relations does in fact include them ?
This being the scope of the dcbates in Congress, the question of commercial relations was
necessarily discussed. He concluded by expressing his belief that the Plenipotentiaries on
both sides were agreed that the discussions at the present Conference are defined in the
terms of reference.

Myr. Chamberlain replied that the powers given to the DBritish Plenipotentiaries
undoubtedly gave them full authority to treat any questions incidental to a settlement of
the Fisheries question, as well as any other subjects which might come up for discussion,
—such as extradition, &c. He offered to prove this by producing an extract from the

- instructions which the British Plenipotentiaries had received from their Government.

My, Bayard replied that in that case any such proposal should come from the British
side.

Sir Charles Tupper considered that Mr. Bayard’s letter of the 31st May, 1887,
contained his deliberato views as to the only mode of obtaining a settlement, and that
Lord Salisbury’s subsequent action was based upon the same view. The terms of reference
must therefore be considered in connection with the correspondence in question,

My. Bayard then read in extenso his letter to Sir C. Tupper, and added that his view
of the matter was supported by the fact that Lord Iddesleigh had asked for some proposal
from the United States for a settlement, and that such a proposal had in fact been made
by Mr. Phelps on the 15th November, 1886. That observations on this proposal were
made on behalf of Great Britain after reference to Canada, and that counter.observations
had thereon been made by the Government of the United States.

My. Chamberlain replied thal the proposal in question was only invited by Her
Majesty’s Government as an ad inferim arrangement, and in contemplation of some
more permanent settlement.

The discussion was then continued as to the meaning to be attached to the passage in
Mr. Bayard’s letter to Sir C. Tupper, Mr. Bayard ultimately expressing the hope that
the power of suggestion on the part of the British Plenipotentiaries might be sufficiently
ample to allow of their proposing some mode of settlement. .

Sir C. Tupper emphasized th: yoint that Mr. Bayard’s letter to him was really the
basis proposed for a settlement, and read his letter to Mr. Bayard in reply.

Mr. Bayard then read the instructions which were sent to Mr. Phelps (12th July,
1887) on Sir L. West’s communicating to him the text of the telegram from Lord
Salisbury to Sir L. West of the 9th July, 1887.

Mr. Chamberlain remarked that those documents showed that the views of both
Governments really were convergent ; and

Sir C. Tupper pointed to a passage in the above-mentioned instructions to Mr. Phelps
as proving that a settlement of all points at issue was contemplated, including improved
commercial relations.

Mr. Bayard said that the action of Congress in regard.to the Retaliatory Law was the -
real cause of Sir C. Tupper’s visit to Washington in May 1887. The origin of that Law
was the fisheries, and the commercial questions connected with the fisheries. Was it not
therefore apparent that the commercial questions became involved only by the action
of Congress in connection with the Fishery question? The fishery troubles had
periodically reappeared because the settlements arrived at in 1854 and 1871 were not
of the nature originally proposed by the United States’ negotiators, viz., to remove the
difficulties incidental to the wording of the Convention of 1818,

Sir C. Tupper replied that the whole difficulty arose from the persistency with which
LUnited States’ fishermen infringed Canadian territorial waters when closed to them, and
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therefore it had been apparent that the efforts of negotiators must be directed to some
arrangement whereby those waters should be thrown open.

Myr. Bayard then said that the proper basis of discussion for the present Conference
was the proposal made by Mr, Phelps for an ad interim arrangement.

Mpr. Chamberlain replied that that was not the view of Her Majesty’s Government.
Having signally failed to come to any agreement as to the interpretation of the Convention
of 1818, they had agreed to the installation of the present Conference to seek a settlement
on other lines, and especially by the discussion of commercial relations as originally
proposed by Mr. Bayard in his letter to Sir C. Tupper. The British Plenipotentiaries were
not debarred from considering the Memorandum which had been put in by the United
States’ Plenipotentiaries, but if they should reply by making a proposal for the review
of commercial relations, would the United States’ Plenipotentiaries be empowered to
receive it ?

Myr. Bayard thought the proposal might at all events be made; and

Myr. Chamberlain then inquired whether a proposal for the renewal of the Reciprocity
‘Ireaty of 1854 would come within the powers of the United States’ Plenipotentiaries
to discuss. The British Plenipotertiaries would be warranted by their instructions in
making such a proposal.

My, Bayard said that if the proposal were made, the United States’ Plenipotentiaries
could then ascertaic whether their powers sufficed to enable them to deal with it.

Mr. Putnam discussed the manner in which the terms of reference were arrived
at. He was of opinion that Lord Salisbury did not wish any matters beyond the mere
Fishery question to be discussed at the Conference. The whole difficulty on the present
occasion had arisen in regard to the insignificant trade in bait, amounting to about
60,000 dollars a-year, and he believed that Lord Salisbury considered that that difficulty
should be removed before any other points were discussed. The powers of the British
Plenipotentiaries would evidently allow them to follow the course proposed by the United
States’ Plenipotentiaries, viz., first to endeavour to remove the difficulties arising on the
points connected with the questions of fishery and bait, and a settlement on these points
could probably be reached without much difficulty.

Myr. Bayard then reverted to the proposed ad interim arrangement, and said that in
the correspondence which had passed in relation thereto no allusion was made to anything
save the purely fishery disputes, '

Mr. Chamberlain said that the Plenipotentiaries on each side were agreed up toa
certain point, viz., that all the trouble springs from the fishery dispute; but the American
proposal now is that Canada should entirely abandon their view of this question. The
British Plenipotentiaries meet that proposal by saying that, if it is agreed to, the United
States must give something in return. This has always been done in the various settle-
ments which have been made from time to time since the conclusion of the Convention of
1818. The United States have invariably complained that they had paid too much, and
had consequently denounced the Treaties.

The British Plenipotentiaries might therefore put their case, that Canada bas
something to sell. What are the United States prepared to give for it?

Mr. Putnam argued that Canada had already received their consideration by the free
importation of a certain portion of fish, one-half of the fish imports from Canada to the
United States, viz., fresh fish, being now admitted duty free. But could not the British
Plenipotentiaries try to find some points of contact in the arguments and proposals put
forward in the Memorandum handed in by the United States’ Plenipotentiaries ?

Mr. Angell said that the constitutional difficulty in the United States must not be
forgotten in the consideration of any give and take settlement. The United States did not
wish to buy the inshore fisheries, but desired an amicable settlement by means of an
interpretation of the Convention of 1818. ‘

Mr. Chamberlain having stated that he would like some days for the consideration of
the Memorandum, copies of it were handed to the British Plenipotentiaries, together with two
documents, ¢ Selected Cases of Maltreatment of American Fishing-vessels’ (Appendix B),
and “Proposed ad interim Arrangement, with Observations thereon* (Appendix C); the
Jatter being the proposal already made by Mr. Phelps on behalf of the United States (see
Confidential Foreign Office Print).

The Conference was adjourned till Monday, the 28th instant, at 12 o’clock.

(Initialled) .Il; C.

J.H. G. B.
[706] ' : Q




Appendix (A).

Memorandua.

THE attention of Her Majesty’s Plenipotentiavies is drawn {e the constitution:] provisions
vespecting the Treaty~taaking powers, under which the advice and consent of the Sewate of the United
States are essentia) to ratifv and confirm any Treaty made by the President.

But a single subject of difference is known to exist which this Couference has been called to
adjust. 1t is the treatment to which fishing-vessels of the United States entering the territorial
waters of thv Dominion of Canada or of the Province of Newfoundland have been subjected since
April 1856.

The correspondence on this subject between the two Governments, includiug the proposal of the
United States of the 15th November, 1886, is offered as the basis of discussion.

A few cases, selected from a Jarge class, and authentically deseriptive of the treatment referred to,
will be presented, by which it «ill appear that the authority asserted for the proceedings on the part of
the Donsinion oflicers is alleged to be founded npon the Treaty of the 20th October, 1818, between the
[Mnited States and Great Britain, and upon certatn Irpperial and Provinciul Statutes.

The cases exhibit gronads for several classes of complaints, viz.:—

1. Transactions Jike those at Shelburue, and exactions of compulsory pilotage, directly violating
the rights expressly guaranteed by the Treaty; and

2. Breaches of that customary international comity and hospitality which our vessels are justly
entitled to receive independently of all Treaty.

3. Other classes or sub-divisions, which, on careful examination of the facts, may not be thought
to group themselves under cither No. 1 or No. 2.

It is the desire of the United States to comply fully and in good faith with the terms of the
Treaty, and, so far as they tuuch the controversies, to arrive at a just and harmonious understanding
with the Government of Great Britain concerning their interpretation and effect. ,

The terms of a Convention are subject to construction only by the parties to it, in this case the
United States and Great Britain; and s against each other they cannot be controlled or impsaired by
the subsequent domestic legislation of cither.

Treaties of the United States are made by our Constitution the supreme law of the land: snd for
their infraction our citizens may be made liable to punishment, and equally are entitled to be protected
in their rights thereunder.

To this end it is the duty of our Government to secure a just interpretation of its Treaties, and to
instruct its citizens in the mensure of their rights and duties in reference thercto.

The United States do not accept the interpretations placed by the Dominion authorities upon
Article T of the Treaty of 1818, or upon Article XXIX of the Treaty of the 8th May, 1871 (known as
the Treaty of Washingtou) ; and the consequences of these differences fall upon their citizens, who
suffer from the resulting uncertainty, and are entitled to look to their Government for relief.

It is, therefore, onr jmperative duty to bring these questions to the consideration of Her Majesty's
Plenipotentiaries, jv crder to obtain a common understanding and agreement, based upon the principles
of liberal equity and reciprocity, for the just and definite interpretation of the Treaties in question, and
for a joint declaration of the duties which ¢ach Government shall enjoin upon its citizens,

1f, owing to the progress of events since 1818, new interests, usages, and commercial relations and
privilezes have come into existence which are materially affected by the terms and conditions of the
existing Treaties, then, in promotion of the mutual convenience or reciprocal advantage of the parties,
revision or moditication of the terms thereof should be agreed upon.

Since the Treaty of 1518 the United States have entered into many Conventions with Great
Dritain, all of which have reeognized in greater ov less degree the gradual changes, by both perceptible
and imperceptible growth, in commercial usages and jpternational law, and have tended to co-operative
action and more unrestricted coraniercial relations.

The [Vth Article of the Treaty of 1818 extended for ten years the Treaty of Amity and Commerce
of 1813, and this was again, in 1827, rencwed indefinitely, with the right of termination on giving
twelve months' notice—and is to-day in force. :

The Treaty of 1842, settling so many important and difficult questions, is especially marked by
features of liberal expansion of facilities for Canadian pavigation and commerce, providing the free and
open use, by the subjects of each country, of all water communications and all the usual portages along
the lize of T.ake Superior to the Lake of the Woods, and also of grand portage from the shore of Lake
Superior to Pigeon River, as well as the free navigation in common of the River St. John.

The Treaty of 1846 provided intcr alia for the frec navigation in common of the channel and
Straits of Fuca and of the great River Columbia,

The Treaty of 1871 completed the full and free navigation in comwon and for ever of the
St. Lawrence, and also secured to Great Britain for ever the free navigation of the great Rivers Yukon,
Porcupine, and Stikine.

The two nations have joined hands by Treaties to put an end to the African Slave Tradoe on the
ocean.

The Treaty of 1842 for the extradition of criminals has been of great mutual value in the expedi-
tion of criniinal justice, and propasitions for expanding its provisions for the greater protection of life
aad property in both conntries are peading.
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The reciprocal liberty of commeree, proclaimed by the Treaty of 1815-—which was twice renewed
and still exists-——did not include the British possessions in the West Indies and North America in its
provisions ; but by the repeal on the one side of restrictive statutes by the Governmeut of the United
States between 1819 and 1830, followed by the Proclamution of the President under the authority of
Congress in 1830, and on the other side by contemporaneous British Orders in Couneil, and ending in
the British Shipping and Navigation Act of 1849, the commercial freedom secured by the Treaty of
k1815 between the United States and British territories in Europe became equally the law for the
| British possessions in North America and the West Indies.

Since 1830 Consuls for the protection of trade of the United States have been established in
British America, whose exequaturs bave been granted under the same terms as those of the Treaty of
i813.

Commercial intercourse has thus grown into its present vast proportions between Dritish North
America and the United States.

Thus, step by step, by Treaties, and by independent yet co-operative legislation, we find that
commercial privileges have become in large degree common ail along our border, and that the great
chain of water communications, lakes and rivers, waterways, natural and artificial, bave been made free
to the inhabitants of both countries.

Of those other links of steel that bind the interests of the citizens of both countries we need not
speak at length. Their rapid multiplication under the mighty forces of mutual production and
exchange increases daily. The growth of railway communication between the two covntries is remark-
able, and statistics of the connecting lines now in operation and in the course of construction will
diselose the vast amount of capital and enterprise employed in the development of commerce. Under
the XXIXth Article of the Treaty of 1871 the right of bonded transit for all soods, wares, and
merchandize is mutually secured, and also, under the provisions of United States’ laws, facilities of the
same nature are allowed; 8o that railway cars may pass freely from Canada through and over the vast
and populous area of the American Union, using the railways in their roufe, and conveying
merchandize of all descriptions, including the products of the Canadian fisheries. Of these latter more
than half are, by existing laws, admitted free of duty, and the remainder, upon which an impost is laid,
are subjected to an ad valorem duty less than one-half of the average ad valorem of the Tariff of the
United States on other merchandize. Connected with the bonded transit are the warehousing privileges,
which extend equally to Canadian merchandize.

The laws of the United States permit Canadian fishermen to come freely into any American port
for supplies. They freely obtain in our ports complete outfits for their business, including supplies of
bait, which is also purchased in large quantities and shipped from United States’ ports for the use of
Dominion fishermen. No case is known where a fine has been imposed in the United States upon a
Canadian fisherman for failure to report when putting in for shelter.

It is to be remembered that the United States have consistently maintained, and in every branch,
executive, judicial, and legislative, have acted invariably upon the principle that by their first Treaty
with Great Britain in 1783 they took nothing by grant, but the Treaty was expressly and in terms 2
recognition of pre-existing rights, & solemn acknowledgment of their sovereignty and independence.
Under no circumstances, nor in any negotiation, was this basis of their rights ever abandoned or left in
doubt. In all instructions to our Envoys by this Government, and by them in their proposals to the
British Envoys, this is steadily enforced. So that in 1818, when the insnore fishing rights in British
American territorial waters were under consideration, the final terms agreed wpon distinctly recognized
this principle by continuing * for ever” to “the inhabitants of the United States” the liberty “to take,
dry, and cure fish” in certain places in the British possessions, and by our rencuncing the liberty,
theretofore enjoyed, to do so in certain other places. The employment of this phrase of renunciation
by both parties to the Treaty reaffirmed the basis of the American claims when the partition of the
territory and dominion, formerly under one Government, was effected between two Governments, in
which the rights of the younger were recognized as existing from the time' of the Declaration of
[ndependence, which it had made and had been able to maintain,

Shonld the situation of the two Governments be considered as though no fishing rights in the
British American waters had ever been recognized as belonging to the United States and their inhabi-
tants, the question would then be treated in the light of comity between friendly nations, and of the
privileges and customs recognized by international law. And so tested it would appear that such
privileges were ever and are now freely extended to Canadian fishermen. in American ports, but are
refused to Arserican fishermen in Canadian ports, and that in respeet to the refusal of such privileges
the Convention of 1818 has no pertinence, and offers no defence for the Dominion authorities.

The American fishermen engaged in open sea fishing—neither “ fishing nor preparing to fish,” nor
even suspected of intending 8o to do, within the marine belt of 3 miles from Canadian shores—have
experienced oppressive and inhospitable treatment, and the privileges denied them are'those of custo-
mary hospitality. The strictest performance of commercial formalities has been exacted, and every
ordinary commercial convenience or privilege has been strictly denied. :

This is inconsistent with neighbourly relations and duty, and of it the Upited States have an
unquestioned right to complain, to ask redress fov theiv citizens, and to take mensures for their
protection. _

And also, when it is remembered that the United States are lawfully entitled to certain express
rights in these waters, which are as clear as those of the mother country, and are solemnly recognized
by Treaties, the action of Canada, so far as it affects these express rights, seems even more
unwarrantable. ‘ : - :

The four purposes for the enjoyment of which the *liberty ” is “ for ever” expressly secured oxe
stated in general terms, and may be accomplished whenever desired, and at any locality within the
region in which the former privilege “to take, dry, and cure fish ” is renounced.. Co

No construction can be held admissible that would destroy or impair these liberties which were so
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expressly secured. Yet the United States have been asked to accept such an interpretation as would
convert these "liberties” into restrictions inconsistent with the ordinary privileges recogmized by
international law, and due in the absence of any Treaty.

This Conference would be futile, and we would be derelict in duty, should we disregard the
deliberate judgment and decisions of our own Government upon this subject, as iade manifest by the
Act fihe Ord Mareh, 1387, copies of which will be furnished Her Majesty’s Plenipotentiaries.

The debates will disciose the unanimity of the Congress in its passage, the only difference between
the two Houses being the preference of the Hougse of Re:prescutatives for a measure which was claimed
to be more positive.

This Statute must be taken as the judgment of our Government, and the restrained and scrupu-
lous discretion of the I'resident has enabled the question to reach the serenc atmosphere of this Con-
ference, in which it is earuestly hoped all cause of misunderstanding and anxiety will be removed.

The far-reaching importance of placing the relutions of the two countries we respectively repre-
sent upon such a footing as will make their progress one of increasing good-will and mutual confidence
and beneficence must impress itself on us all,

In the correspondence it appears that the Dominion authorities claim as legitimate the right to
enforce an extreme and irritating construction of a Treaty between the United States and Great
Britain, in order to procure a change in the Tariff Laws of the United States. Such a claim has no just
foundation in the circumstances now before us, and cannot be admitted without raising a question
of national independence and self-respect, and must therefore be met in limine.

We would not disgnise the condition of the public mind in the United States in respect of the
Canadian contention.

Under this contention American tishermen, with certain rights in Canadian waters, secared by
Treaty and international law, are denied the use and enjoyment of those rights except under such
severe restrictions as impair, if not destroy, their value, and also are denied such common hospitality
and friendly treatinent as would be freely accorded to them in the ports of any nation in Europe in the
absence of any Treaty whatever.

There is a deep and widespread sense of the injustice thus suffered by a simple and meritorious
class of our people engaged in a calling exceptionally favoured by all nations,

We therefore ask reasonable compensation for the injuries already inflicted, and a removal of the
cause.

Appendix (B).
Selccted Cases of Mal-Treatment of American Fishing Vessels.

The following are cases and propositions selected as illustrating the variong grounds of complaint
made by the United States, arising from the conduct of Canadian officials with reference to fishing
vessels of the United States, especially in the year A.D. 1886 :—

Lhe * Ella M. Doughty.”

St. Ann’s Bay, protected on the south by Cape Dolphin or Dauphin, is situated oun the extreme
e:astern coast of Cape Breton, in latitude about 46° 30° north and longitude 60° 30/ west. Ii is connected
by a narrow opening with the inner bay known as St. Ann's Harbour, which we have here called the
inner harbour, because there is also anchorage at the head of the bay.

The axis of the bay and harbour lies northerly or north-east. A very siall Settlement, known as
St. Ann's, exists on the westerly shore of the strait connecting the bay and harbour, and a somewhat
larger though scattered Settlement known as English Town, containing in all a population of about
400 people, is situated on the eastern side of the same strait, extending along the shore of the bay and
inner harbour.

The whole castern coast of Cape Breton, includicg St. Ann’s Bay, is crowded with ice fields
coming down from the Gulf of St. Lawrence until late in tiie spring.

What remains of the once famous fortress and City of Lounishurg lies on the southern coast of
Cape Breton, svmewhat to the eastward of south of the Bay of St. Aunw’s, in latitude of about 45° 85’
north, and very c¢lose to the 60th parallel. Between Louisburg and St. Ann’s Bay, on the eastern
coast of Cape Breton, some 30 miles overland fron: Louisburg, but approachable by water only after
difficult passage around Scatari Island, Cape Morien, and Cape Percy, iie Sydney and its adjacent port
of North Sydney. To the southward of Louisburg on each side of the same parallel, but in latitude of
about -#4° north, lies Suble Island ; and to the westward of Sable Island the great bank known as
Sable Island Bank, commonly called by the fishermen the Western Banks, extending over more than
three parallels and almost conuecting with other bauks, inore or less known, until the Georges shoals or
banks are reached somewhere near parallel 67°, the principal intermediate banks being La Have, the
Roseway, and Brown’s Bank. The names of cach of these ure used somewhat carclessly and indis-
criminately by fishermen, alike in describing the pluce for which vessels are fitted away and the place
where figshing actually occurs, by reasou of the proximity of the bauks to each other and of the
similavity of fishing pursuits on or mear cach of them.

Northerly and north-easterly of the Bay of St. Ann’s and of Cape North, which is the extreme
north-eastern point of Cape Breton, at the very mouth of the Gulf of St. Lawrence, and also within
the gulf, lie other banks of lesser extent than those already described, resorted to also for fishing.

Halibut catchers seck all the banks above named and the deep waters bordering on them,
trawling for halibut at a depth of 250 fathoms, and at even greater depths,

The schooner * Ella M. Doaghty,” of the gross tonnage of 75.3% tons United States’ measurement,
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owned by reputable merchants and other reputable people living at or near Portland, in Casco Bay,
which is situate on the coast of Maine, in the latitude of the Western Banks and between the 70th ané
71st parallels, commanded by Captain Warren A. Doughty, and manned by a crew of eleven
fishermen, nearly all residents of Portland or its vicinity, with expensive trawls and other expensive
gear for halibut catching, and fully equipped with provisions, bait, and other supplies for the ordinary
halibut-fishing trip to the eastward on the Western Banks and such other banks as might be visited,
estimating a trip to last not over six weeks, sailed from Portland on the 26th April, A.p. 1886, and
arrived on or near the Western Banks the 20th of the same month. Not finding fishing favournble,
she soon put away for the neighbourhood of banks in the Gulf of St. Lawrence, but was forced by the
ice to seek shelter at Louisburg, where the vessel arrived on the 1st May. She remained there until
the 6th May ; and on that day, the coast being apparently clear of ice, she started again on her voyage,
but was forced into North Sydney. There she was notified by the Customns authorities to report, which
she did, and paid harbour dues. On Monday, the 10th My, she again sailed for the gulf, but the next
day she was forced by the ice into the Bay of St. Aun’'s. On Wednesday, the 12th of the same month,
she again attempted to work her way through the ice fields, but failed. She made another attempt on
Wednesday, the 13th May, but was agnin forced back into the bay ; and this time she hauled into the
inner harbour of St. Ann’s, where she laid until the next Monday. Meanwhile, finding her bait, which
consisted of iced fresh herring, deteriorating or in danger of deteriorating by her unexpected detention
through stress of ice, Captain Doughty purchased of the inhabitants of English Town, who were willing
enough to sell to hini, small supplies of herring taken by them from their weirs on their shores, not
10 dollarg’ worth in all.

The witnesses for the Crown at the trial of the vessel which afterwards took place, as will appear
by the printed Minutes of the case, produced no evidence of actual fishing or of intention to fish
within prohibited limits, or of any act looking to fishing anywhere except the purchase of bait. And
they said there was no fishing in the Bay of St. Ann's in which a vessel of this class could engage,
that the vessel was forced back Thursday evening by ice and wind, and through the rest of the week
the wind was to the eastward, which would be against her going out, that there was ice outside,
that the ice was pretty heavy, and that it would.not be safe for her to go out in that kind
of ice.

The proofs for the Crown looked to showing that Captain Doughty was apprehensive he might
involve his vessel in trouble by purchasing bait, and that therefore the last bait he purchased he
declined to receive until his vessel was under way. But this does not touch the merits of the case;
and, moreover, it appears by the letter of the Marquis of Lansdowne to Earl Granville, of the 19th May,
A.D. 1886, published in the Dominion volume of Correspondence relative to the Fisheries Question of
A.D. 1885 to A.D. 1887, p. 55, the Sub-Collector telegraphed that—«The captain acknowledged the
facts and showed the bait bought, but claimed that he had a permit or licence signed by the Collector of
Customs at Portland, to touch and trade at any foreign port.”

It appears by the testimony of the Sub-Collector of Customs at English Town that he first saw the
“Ella M. Doughty ” on the 1lth May, coming to anchor outside of the lighthouse in the Bay of
St. Ann’s ; that he could see her from his own house, and saw her all that afternoon; that he seized
her on Monday, the 17th May; that then she was lying on the north side of the inner harbour; and
that he saw her every day between Tuesday and the Monday of her seizure.

It is clear from this testimony that, although the vessel was thus under his nose, he made no
request she should report at the custom-house, and no complaint because she did not report, and took
oo proceedings against her on that account during the six days she was lying there prior to the day of
her seizure.

The Sub-Collector admits that never in his experience of ten or eleven vears had fishing-vessels
been required to report in that bay or barbour.

On the 17th May the Sub-Collector seized the vessel, and took possession and control of her.

Precisely what was the original cause of seizure is not clear. The Sub-Collector, McAulay, testified
on crosg-examination a8 follows:—

" T geized this vessel on the charge that she did not report, and that she had bought bait. She was
seized on both charges.”

Being pressed further, he thinks he said in the telegram to the Collector regarding the seizure that
he had “seized the vessel for buying bait.”

Aga.i.n, in his testimony they;:]fowing question and answer appeared - —

“@. Did you have any instructions in May 1886 to seize American fishing-vessels for not
reporting *—4. I do not think I did.”

Again, he said :—

~1 seized her for trading and not reporting, because I thought she was the first vessel thav had
made a breach of the law in not reporting. I kmow that during the last eleven years American vessels
came in there and did not report, and I did not seize them, Previous to this they had the privilege of
going in and out. Since the expiration of the Treaty I have not received any iwstructions with
reference to seizing any American vessels for not reporting.” -

“In the letter from the Marquis of Lansdowne to Earl Granville of the 19th May, already
referred to, he reports:—

“The ‘Ella M. Doughty’ has been held for not reporting, snd an inquiry is now procesding
whether thers has or has not been an infraction of the Fishery Law of the Dominion.”

On the 25th May the Collector filed in the Vice- Admiralty Court at Halifax the affidavit neccssary
to secure a warrant against the vessel, which will be found on p. 103 of the Canadiaxx Correspondence
relative to the Fisheries Queation for A.n. 1883-87. This affidavit is well described by-the' Solicior for
the Crown in his letter of the 5th August, o.p. 1886, to the Deputy-Miuister of Justice: at Ottawa .
P- 107 of the same book, in which he says:— .

“Jt is very brief, and contains no particalars of fact. The Admiralty Rules only require that it.
should state the nature of the claim.”

{708) R
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The other papers referred to in that letter were not filed in Court, and the owners of the vessel
had not in any way the benefit of them.

Pursnant to the Rules of the 25rd August, A.n. 1883, touching the practice to be observed in the
Vice-Admiralty Courts, this affidavit was followed by a writ of sumions, Rules § to 8 each inclusive,
and Forms Nos. 4 to 7 each inclusive.

This writ of summons gave no indication of the demand or offence alleged, except that Rule 5
required it should be indorsed with ““a statement of the nature of the claim and of the relief or
remedy required, and of the amount claimed, if any.,” The forms come under the numbers already
referred to, and require an indorsement of the briefest and most general character—even more meagre,
if possible, than the affidavit of the Collector according to the description in the letter of the Solicitor-
already referred to.

That this indorsement was no more specific than the affidavit, and gave the master and owners of
the vessel ro specific information, will be seen hy reference to it, as it appears at length in the printed
tecord of the case.

So that to this point therec was not on file, either in the Vice.Admiralty Court or elsewhere:
accessible to the owners of the vessel, any specific statement of the offence with which the vessel was
charged.

gNo. 55 of the series of Rules already referred to direct that every action “shall be heard without
pleadings, unless the Judge shall otherwise order.” ,

In pursuance of this Rule, and in accordance with the arrangement between counsel, the Crown
filed its Petition or libel against the vessel during the first week in the month of July next succeeding
the seizure. A copy of this Petition is found commencing p. 110 of the Canadian Fishery Book
already referred to.

It was even more indefinite than the affidavit of the Collector, because it alleged in several
Articles every possible offence which could arise under either the Imperial or Dominion Acts relative
to the fisheries, covering without specification of dates, or places, or other particulars of facts, the entire
months of April and May, A.D. 1886.

To this point, therefore, the owners of the vessel had no proper information of the true nature of
the claim, and were only told that, under the provisions of the Acts to which we will hereafter refer,
the burden was on them to acquit their vesse] from every possible charge which could possibly be
brought against her under any of the above allegations covering the period named.

Meanwhile, another provision of Jaw came in to trouble this vessel.

Vessels of the United States engaged in fishing in the north-eastern waters ship their men very
largely on shares, so that the earnings of the crew depend on their employment, and not merely on
their being aboard the vessel, as would he il they were shipped on monthly wages. Consequently, it is
impossible to detain a crew of fishermen in port idle pending slow legal proceedings against a vessel ;
therefore, with reference to vessels of this class, the expedition required from the Courts by the old
maxim that ships were made to plough the sea is especially necessary. Delay in the trial of a fishing-
vessel caught in a port distant from home is equal to total denial of justice with reference to vessels of
not very great value, in which category many of them fall.

Merchant-vessels in foreign ports, seized for breach of Customs or other Laws, are supposed to find
consignees or other friends at hand prepared to assist them by procuring counsel, furnishing security
for costs, and other matters of that nature; but there is no such presumption or fact in favour of
fishing-vessels. ‘

The Dominion Act of the 22nd May, A.p. 1868, 31 Vict,, cap. 61, “ Respecting Fishing by Foreign
Vessels,” being a Statute under which the proceedings against the “ Doughty ” were taken, provides in
its 12th section that no person shall “enter a clain to anything seized under the Act until security has
been given in a penalty not exceeding 240 dollars, to answer and pay costs occasioned by such claim ;
and thet in default of such security the thing seized shall be adjudged forfeited, and shall be
condemned.”

Few fishing-vessels carry with them on their voyages that amount of money, or are able to give
security promptly for that sum.

The result in the case of this vessel, and also in the case of the “David J. Adams” which will be
hereafter referred to, way that before security could be arranged, as required by the Statute, the crew
scattered ; in the case of the “Doughty” imposing on the vessel great expense and delay in obtaining -
the return of the witnesses to Halifax, and in the case of the “ Adams,” many of the crew of which
were aliens, involving inability to secure all the witnesses at any time, and in each case practically
compelling postponement of trial until the pending fishing season was closed.

A prompt trial being therefore impracticable, the cause ran into the usual course of legal pro-
ceedings. It is supposable that, notwithstanding the absence of specific allegations, the Counsel for the
vessel relied on the statement made by the Sub-Collector at the time of the seizure, that the vessel was '
seized for purchasing bait, until it came to their ears that a claim was made that the vessel had
been actually guilty of fishing. However this may have been, on or about the 18th October, o.D. 1886,
defendants filed a motion for a bill of particulars, which was resisted by the Crown and fully argued
before the. Court. :

Although under the common practice in the United States a bill of particulars would be ordered. -
a3 a matter of course, the right to it in the Vice-Admiralty Courts of Great Britain seems to be not
clearly defined, and the Court held the motion under consideration, and it never has been decided. ‘

The case was finally brought to trial in June, A.D. 1887, without any bill of particulars and under
the general allegations of the Petition which have alteady been described. ’

The printed record of the case shows that at the trial the Crown claimed that under the 10th
section of the Act of the 22nd May, A.p. 1868, the burden throughout was on the vessel.

The Proctor for the Crown argued as follows :—

“ Now.suppose that this terin ‘preparing to fish’ has the meaning which is contended for in the
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answer, and that it means preparing within the 3-mile limt, and that they can prepare within the
3-mile limit to fish outside of that limit. 1 ask your Lordship to look at this evidence closely, and inas-
tauch as the burden is placed on the claimant, 1 ask your Lordship to hold that he has not shown that
the fishing was to be carried on outside of the 3-mnile liwit.

“ Now, that provision of the Act whicli places the burden upon the elaimant will be found in
section 10, chapter 61, of the Acts of 1868. What takes place in these cases, and all revenue cases, is
this: The law provides for the master and crew of the vessel to do certain things, or the vessel shall be
forfeited, and it provides for seizure, The seiznre is made, aud the claimaut cowes forward and claims
the property. It is in the possession of the law, it is forfeited, and he puts forward a claim. The
leqality of the seizure is then to be tried. Of course, the forpi of the pleadings wmay be like the ordi-
nary common law actions—as if it was between a plaintiff and defendant ; but the question which your
Lordship is called upon to try is the legality of the seizure. Was it a case where the officer was
justified in making a seizure? And under all revenue laws the burden of proving the illegality of the
seizure is placed on the claimant, and that is the exact Janguage of this Statute.”

In other werds, as already explained, the vessels were charged with every conceivable offence
under both the lmperial and the Dominion Fishery Acts, spread over a period of two months, and
asked to prove themselves innoceunt, notwithstanding by the delays which the course of proceedings
inevitably involved their witnesses were scattered and might have been entirely lost,

1t is useless to say, with such claims on the part of the Crown, that the depositions of witnesses
might have been taken, because in the absence. of specific allegations, no human ingenuity was equal
to anticipating all the contingencies which might prevent justice, unless the witnesses were present in
Court to meet unexpected suggestions at the trial

These things are in no way the fault of the Courts or of the Bar of the maritime provinces. No
Courts are beld in higher esteem Dy the lawyers of New England, and no Bars have a more brilliant
record for ability, fair dealing, and professional courtesy. The result comes from applyiug to fishing-
vessels a system which, with less injustice, is frequently applied to merchantmen voluntanly entering
the ports where proceeded against.

Tlhe rvesult of which the foregoiug is only an illustration is that one of these fishing-vessels, wholly
unprepared for a contest in a foreign Court, proceeding peaceably within the 3-mile limit, may be
captured, taken into port, held for triel without specific allegations, and compelled to acquit herself of
a great number of possible charges covering an indefinite period of time, after, by force of the nature
of proceedings, her crew have been scattered.

The “ David J. Adams.”

The “ David J. Adams,” & fishing-vessel of about the same tonuage as the “ Doughty,” belonging
in Gloucester, Massachusetts, having no licence to touch and trage, but having a licence to fish, was
seized in Digby Basin a few days earlier than the “ Doughty,” on the 7th May, a.n. 1386.

It cannot be doubted, from what a)rears in the depositions in the case, that she was seized for
pmchasing bait. Indeed, Captain P, A Scott, by whose authority she was seized on the 11th May. in
his Report, found on p. 51 of the fisheries correspondence above named, states in terms that he ¢ seized
her for violating the Dominion Fishery Act.” Subsequently, a charge of not reporting at the Custom-
house was superadded, of which the Report of Cuptaiu Scott makes no mention.

The case of the * Adams” differs from that of the “ Doughty,” in respect that the * Adama” was
not in distress, but made & short run from Eastport across to Dighy Basin voluntarily for bait, and was
in there parts of two or three days. 1t is claimed she concenled her name and port, but this is not
important, and one of the principal witnesses for the Crown states distinetly the captain told him that
she was ap American vessel.

1n the subsequent proceedings as to pleadiugg, effort to obtain a bill of particulars and a1 other
matters, the case went pari passu with that of the “ Doughty,” except only increased difficulty and
expense in obtaining witnesses after they were once scattered, by reason of so many of them being
aliens and living at remote places.

Both of the cases remain to this time undecided.

It must, on the whole, be said that the seizures were wholly unexpected by the Government of the
United States and by the owners of the vessels concerned, and involved a change of policy of whick
neither had received actual warning. No known inatructions or orders had been issued in accordance
with the 4th section of the Act of George III, chapter 33. Neither that Act nor any Act of the
Dominion gave any clear warning that mere preparation for fishing was an offence, except for fishing
within prohibited waters. The note of Her Majesty’s Minister at Washington to Mr. Bayard of the
19th March, A.p. 1886 (see Dominion Fisheries correspondence, p. 24), asked only whether Mr. Bayard
would give notice that United States’ fishermen were precluded from * fishing,” aud called attention to
p~thing eise; and the Memorandum passed Mr. Bayard on the 19th March by Her Majesty s Minister
(see same correspondence, pp. 23 and 24) likewise called attention only “to foreign fishing-vessels
fishing in the waters of the Dominion.”

In the note of Her Majesty’s Minister to the Marquis of Lansdowne of the 19th March, o.n. 1886
printed in the Dominion Fisheries correspondence, p. 23, he used the following language in reference
to an interview with Mr. Bayard, namely : “ Suggesting to him at the same time that all d or
friction might perhaps be avoided if it was clearly understood that no American vessel would be

Llowed to ‘fish’ in Canadian waters within the 3-mile limit without a licence.”

“ Warnings” from the Minister of Marine and the Minister of Customs at Ottawa had but little
Ppublicity, they were contradictory and misleading, and apparently, as appears by Mr. Bayard's letter
of the 29th May, Ap. 1886 (see Dominions Fisheries correspondence. p. 64), did not come to the
knowledge of the Deparfment of State at Wash‘i:ﬁton until about the date of the letter.

A Memorandum about these “ warnings” will be found in the Appendix sttached hereto,
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Under these circumstances these seizures in May, A.p. 1886, must well be regarded as a surprise
to the owners of the vessels, the authorities of the United States, and all its people.

The position of the Government of the United States and that of Canads, immediately taken with
reference to the question, are shown by the following extracts,

Mr. Bayard, on the 10th May, A.p. 1886, wrote to Her Majesty’s Minister at Washington as
follows :—

“T shall be most happy to come to a distinct and friendly understanding with you, as the Repre-
sentative of Her Britannic Majesty’s Governmment, which will result in such a definition of the rights
of American fishing-vessels, under the Treaty of 1818, as shall effectnally prevent any encroachment
by them upon the territorial waters of the British provinces for the purpose of fishing within those
waters, or trespassing in any way upon the littoral or marine rights of the inhabitants, and at the same
time prevent that Convention from being improperly expanded into an instrument of discord by affecting
interest and accomplishing results wholly outside of and contrary to its object and intent, by allowing
1t to become an agency to interfere with, and perhaps destroy, those reciprocal commercial privileges
and facilities between neighbouring communities, which contribute so importantly to their peace and
happiness.”

ppOn the next day, namely, on the 11th May, the Marquis of Lansdowne wrote Earl Granville as
follows :—

“ As your Lordship is no doubt aware, American fishing-vessels frequenting the coast of Canada
have been in the habit of depending, to a great extent, upon Canadian fishermen for their supplies of
bait. It has been usual for such vessels hailing from New England ports, as soon as the supplies with
which they had provided themselves on starting for their trip have become exhausted, to renew them
in Canadian waters. Such vessels, if compelled, as soon as they ran short of bait, to return from the
Canadian banks to an American port, would lose @ great part of their fishing season, and be put to con.
siderable expense and inconvenience.”

Without explaining corresponding details in the case of the “ Adams,” the seizure of the “Doughty ”
wes at once accompanied by the following penal demands, namely:;—

1. Demand the forfeiture of the vessel, already referred to, under which she was bailed for
3,000 dollars.

2. Demand for security for costs, 240 dollars.

3. Payment of penalty claimed for not reporting at the Customs, demanded under section 29 of
“The Consolidated Customs Act of 1883,” by which it is provided that the captain -“shall forfeit the
sum of 400 dollars, and the vessel may be detained until the said fine be paid.”’

4. The sum of 200 dollars required to be deposited to pay costs of the proceedings which the
Crown might take to determine the penalty of 400 dollars; which proceedings have never been com-
menced, although the 200 dollars is still retained.

5. A suit in behalf of the Crown against the captain for three penalties of 200 each.

Customs Laws.

“The Consolidated Customs Act of the Dominion of 1883,” section 29, provides, if the master fails
to maxe report “ he shall forfeit the sum of 400 dollars, and the vessel may be detained until the said fine
be paid.”

" The nature of the Report required is shown by section 25 of the same Act. It requires that vessels
entering from “any port or place out of the Dominion of Canada or coastwise,” whether “laden or in
ballast, shall go without delay, when such vessel is anchored or moored, to the custom-house for the
port, and there make report in writing, stating her name,” &c., and “ whether she is laden or in baliast,”
and “if laden, the marks and numbers of every package and parcel of goods on board, and where the
same We?. laden, and the particulars of any goods stowed loose, and when, where, and to whom
consigned.”

It is plain that although that section may possibly be broad enough to include fishing-vessels, yet
whoever drew it did not bave them in contemplation. As it is in no way fitted to their peculiar
circumstances, he evidently had in mind only merchant-vessels.

It will not be questioned that, when that Act was passed, the practice was in accordance with
that theory. Fishing-vessels had not previously, when coming in merely for shelter or for making
mino» purchases, been required to report and enter or clear. To such extent had this become the
prevalent practice, that it never occurred to the Sub-Collector at English Town to request or warn the
captain of the “ Ella M. Doughty” to report, or to make any complaint that he did not report, although
he lay under his eyes within a-half or three-fourths of a mile of his residence for the larger part of a
week. ‘

In all the cases to which this paper will refer, with one exception, not only was a new policy to
enforce the Customs laws suddenly developed, but it was done with the utmost severity ; and vessels
were not only not warned nor cautioned of the change, but the fines were insisted on, and payment
compelled by detention of the vessels.

For the case of the “Rattler” we refer to the Memorandum of the proceedings of the Privy .
Council found in “ The Correspondence relative to the Figheries Question in A.D. 1885-87" p. 136.

The Memorandum states, in the first place: “ It does not appear at all certain from the statements
submitted that this vessel g:g into Shelburne for a harbour in consequence of stress of weather” It is
well enough to dwell on this,

(apparently never before A.D. 1836), it has been claimed in Nova Scotia that the expression of the
Convention of A.p. 1818, for the purpose of shelter,” should be limited to cases of harbour sought “in -
consequence of a stress of weather,” that the local authorities had the right to determine whether there . -
was stress, and how long the vessel might lie on sccount of such stress, and that their determination

was conclusive, Lo

because at different times, from AD. 1836 down to the prescnt time
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The Memorandum proceeds:—“Immediately upon the ‘Rattler's’ coming into port Captain
Quigley sent his chief officer to inform the Captain of the ‘ Rattler’ that, before sailing, he must report
his vessel at the custom-house, and left on board the ‘ Rattler’ a guard of two men to see that no
supplies were landed or taken on board, or men allowed to leave the vessel during herstay in Shelburne
Harbour.” And the Memorandumn further observes, as with a claiin of 1ight, that « every vessel
entering a port in Canada is required imumediately to report at the Customs, and the strict enforcement
of this Regulation as regards United States’ fishing-vessels has become a necessity in view of the illegal
trade transactions carried on by United States’ fishing-vessels when entering Canadian ports under
pretext of their Treaty privileges.”

It may be said in this connection that the Dominion Government has utterly failed to show that
any facts have transpired indicating that United States’ fishing-vessels have engaged in illegal trade
since A.D. 1885, or especially that any vessels which have Leen harassed during the year A.p. 1886 were
eugazed in such illegal trade, or had any disposition to so engage.

Then proceeds the Report further, as follows :—* Under these circumstances a compliance with the
Customs Act involving only a report of the vessel cannot he held to be a hardship of an unfriendly

roceeding.”
d That might be so in cases where the vessel was in the inner port, and entering at the Custums
involved only sending & boat ashore ; but to diseuss whether or not putting & guard of two men aboard
a peaceful vessel entering only for shelter, and as to which there was no charge that any supplies had
been landed or taken on hoard, and no evidence of intention of doing either, must be regarded as an
“unfriendly proceeding,” is ontside the purposes of this Memorandum.

The fact is, Shelburne Harbour is & long estuary, and the places to which the “ Rattler” and other
vessels to which this statement refers resorted for shelter was in the lower harbour, from 5 to 10 miles
from the custom-house. 1f such vessels touching for shelter, it may be at night, the “ Marion
Grimes,” indeed, at midnight, intending to leave by daybreak for the home port, deeply laden, needing
dispatch, are forced to send from 5 to 10 miles to report thus, perhaps involving a loss of fair wind,
indefinite delay, and the spuiling of the cargo, this must be regarded as a great hardship.

The Captain of the “Rattler” described the matter as follows, according to his statement
appearing in Executive document No. 19, House of Representatives, 49th Congress, 2nd Session,

. 190 :—
P On Tuesday, the 3rd August (having secured a fare of mackerel, and while on our passage home),
at 7 p.M., the wind blowing hnrd, the sea being rough, and our vessel deeply loaded, with two large
seine boats on deck, we put into the harbour of Shelburne, Nova Scotia, for shelter. Just inside of the
harbour we were brought to by a gun fired from the Canadian cruizer ¢ Terror,” Captain Quigley, and
came to anchor.

“ Immediately & boat from the ‘ Terror’ came alongside, and its coramander, Lientenant Bennett,
asked why we were in the harbour. My reply was, ‘For shelter’ Then, taking the name of our
vessel, names of owner and captain, where from, where bound, and how many fish we had, and
forbidding any of the crew to go on shore, he returned to the ¢ Terror’ for further instructions.

“ Boarding us again after a lapse of perhaps forty-five minutes, he put two armed men on board of
us, agked for our crew list, and said if I remained until morning I must enter at the custom-house;
but if I could sail in the night to tell his men to fire a revolver, and a hoat would be sent to take
them off.”

In his Report of the 30th September, A.n. 1886, Dominion Fisheries correspondence, p. 139,
Captain Quigley reports the seme matter as follows:—

“In the case of the ‘ Rattler, she came into Shelburne Harbour on the evening of the 4th August,
at 6 o'clock. She being at some distance from where I was anchored, and it being too rough to send
my boat so far, I fired a musket signal for her to round to, which she did,and came to ai anchor along-
side of my vessel

“I then sent the chief officer to board her. He reported she put in for shelter. The captain
was then told by the chief officer to report his vessel before he sailed, and that he must not let hia
utxlen on shore, and that I would leave two men on board to see that he did not otherwise break
the law.”

Subsequent events are not pursued, as the facts concerning them are disputed.

The case of the «“ Marion Grimes” is described in the despatch from Mr. Bayard to Mr. Phelps of
the 6th November, A.D. 1886, Executive document No. 19, p. 153.

The statement of the captain is found in the same document, p. 162, as follows :—

“ On the night of Thursday, the 7th October, the wind blowing almost a from the south-east,
and a heavy sea running, we came to anchor in the eutrance of Shelburne Harbour aboyt midnight for
shelter. 'We were then fully 10 miles from the custom-house at Shelburne At 4'30 a.M. of the next
day we hove up our anchor to continue our voyage, the wind having died away almost to a calm. Just
a3 we had got our anchor on the bow an officer and boat’s crew fron: the Canadian cruizer * Terror,”
which laid off Sand Point, some 3 miles above us, came on board and toid me we must come to anchor
at once, and go to the custom-house at Shelburne and enter and clear. I at onca anchored the vessel,
and, taking my boat and two of my crew, started for the custom-house. When we reached the ‘ Terror,”
Captain Quigley ordered me to come on board his vessel, leave my boat and men, and go with him in
his boat to Shelburne. I arrived at the custom-house at about 8:30 A.M., and waited until 9 oM., when
Coll-=ior Astwood arrived. T then entered and cleared my vessel, and was about to pay the charges
and depart, when Captain Quigley entered the office and told the Collector he ought not to clear my
vessel, as I had attempted to leave the harbour without reporting, and that the case should be laid
before the authorities at Ottawa. Collector Attwood then withheld my papers until a decision should
be received from Ottawa. I then tried to find the American Consul, calling at his office three times.
during the dsy,and was unable to find him; but in the afternoon found a Mr. Blatchford in the
Consul’s f"}ﬁij}m informed me that my vessel had been fined 400 dollars, and I wired xnsy owners.

06 '
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accondinzly. At 4 pas returned with Captain Quigley on bonrd the * Terror.” and when on board he
informed we that my ves-el was fined 400 dolla”

The vessel was detained at Shellanne until the 12th October, and it is mnderstood she was tinally
telease:d on payment of 8 dollius tor watehing

TUis also understond that the fuets. as stated by the waster of the schoaner, are not disputed.

It is not deemed necessary here to repeat the faets of the violent hauling down of the flag of the
* Marion (ivimes,” as this was afteawards apologized for Ly the Dominion authorities.

Sulsequent 1o the cliims made against the “ Doughty ™ and the * Adams™ for the customs
penalties, as already stated, in the early part of May, A.0. 1886, there seems to have Leen quiet in this
matter until carly in the following July, when the “ City Point,” “ G. W, Cushing,” and “ C. B. Har-
rington” were almost simultaneously seized at Shelburne.

The « City Point ™ was seized 5 miles below the towu on her way up for some repairs, the captain
having stupped to fill his water casks as a matter of convenience, and two men from the vessel, residents
in that loeality, having landed.

The . B. Hamington™ came to anchor about 7 miies below the town, sent ashore, inquired
whether there was any ice for sale, bought none, was soon after seized by the * Terror ” and taken to
Shelburne.

The = G. W. Cushing” eame to anchor about 7 miles below the custom-house, sent ashore to ascer-
tain whether hait conld be purchascd, fuding nouce put about to seaagain, cast anchor iu the evening off
the outer lighthouse about 10 iniles helow the town, was captured by the “ Terror,” and also taken to
Shelburne.

No pretence was made that any gnods were unlawfully landed from these vessels, or that there
was any intention of smnggling.  The captair of each of them was acting innocently and in accor-
dance with the long-continued custom on that coast ; aud yet the owners of each were compelled to
p}uy th;e fine imposed Ly the 29th section referred to, and uever have been able to secure refanding
theieof.

The Statutes of Canada with reference to this penalty of 400 dollars provide that the vessel may
be detained until the fine is paid.  They give the owner no opportunity for hearing, place his vessel on
demurrage until he pays the fine, and provide no specific proceedings for the owner by which he may
recover hack the fine or ascertain lis just liability in reference to it.

It is claimerd there were numcrous vther cases quite as technical and severe as these which have
been described ; but it is uot nece-zuv to detail then, as the seizures already cited are admitted to
have been made in pursuance of o policy, und the other cases to a certain extent involve disputed
questions of fuct.

The same rciuarks may be made as to those hereafter cited illustrating this rigorous policy of
A.D. 1886 in other respects, which policy has since been modified snly slightly, if at all. It is enough
to say that, as soon as the fishing-vessels of the United States fully understood this policy, they avoided
so far as possible the ports of Nova Scotia, and abandoned the benefit of the Treaty right of shelter in
preference o incurring the risk of a harsh application of a systew, the complications and limitations of
which they could not understand.

Landing of Crers of Fishing-vssels prolibited.

The course about this appears in Captain Quigley's Report relative to the “Shilo,” dated the 30th
September, A.n. 1886, “ Fisheries correspondence,” v 140, as follows :~—

“ In the case of the “Shilo™ she came into the harbour about 6 p.y. on the 9th August at Liver-
pool, and a signal wag fired in her case the same as the othess.

“ When she anchored T boarded hier, aud the eaptain reported he was in for water. 1 told him it
was then too late to report at the Customs till morning, and that hie must 1ot allow his crew on shore;
also that I would leave two men on board to see that he did not otherwisi break the law and that my
instructions were carried out.”

Again, on the same page he states the general policy as follows :—

* In all cases where a vessel puts in for shelter the captain reports, and the rest of bis crew are not
ullowed ashore, as the vessel only puts in for the privilege of a shelter, and for no other purpose.

* When she puts in for water, after reporting, the captain is allowed to take his boats and the mep
he requires to procure water, and the rest remain on board, after which he is ordered to sea.”

In Captain Quigley’s Report of the 19th January, A.p. 1887, about the “Jennie Seaverns,” p. 237,
he says his instructions to the captain were :—

“ After he reported, no person from his vessel was to go ashore, as he had got all he put in for,
namely, shelter, and he reported his vessel putting in with that purpose and no other, not for the
purpose of letting his crew on shore.” ’

In the affidavit of Captain Tupper, of the * Jennie Seaverns,” p. 236, he says he asked Captain
Quigley for permission to visit some of his relations who resided at Liverpool, where his vessel had
made harbour on account of a south-east gale and heavy sea, stating to Captain Quigley that he had
not seen them for many years, and that this privilege was denied him. He alse says some of his rela-
tives came off to see him, and when Captain Quigley saw their boat alongside he sent an officer and
Loat's crew and ordered them away, and at sundown placed an armed guard aboard bis vessel. Captain
Tupper continues, that he had complied with the Canadian luws, and had no intention or desire to violate
thew in any way, and he describes himself, notwithstanding his innocent intention, “as being made »
prisoner on board of my own vessel, and treated like a suspicious character.”

The Report of the Committee of the Privy Council of the 23rd March, A.p. 1887, p. 234, while it
does not contravene the statements of Captain Tupper, affirms the conduct of Captain Quigley, and
concludes that Captain Tupper had nothing to complain of, as he came in solely for shelter, and this was
‘oot depied bim.  The Report, however, directs a more moderate course in the future.
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It is the purpose of this paper to avoid cases the facts of which are not admitted by the Dominion
authorities. Nevertheless, the statement of Captain John MceQuinn is worth quoting, although so far
as known it never has been admitted or denmied by the local officers. He went into Causo in the
«Pruid,” having before transferred to her from another vessel a4 young man who desired to go to his
home at Canso. He says: “When 1 got into Canso I reported. He was in a hurry to get home to
college. but they would not allow me to land him. They allowed it first, but fetched him back, and 1
finally had to take him aboard and bring him howme,” that is, to Gloucester.

This staternent is found in « Senate Report No. 1683, 49th Congress, 2nd Session,” p. 133.

The controverted statements as to yefusals of permisgion to land in case of sickness are not dwelt
on; because in the only case where apparently the facts are not contraverted, namely, the * Craig” at
Brooklyn, Nova Scotia, the action of Captain Quigley was overruled in the interests of humanity by
his superior officer, Captain Scott.

Refusals of Petty Amounts of Provisions.

The circumstances of these cases so clearly indicate that they were in pursuance of a general
policy, only two need be cited.

It appears by the Report of the Privy Council of the 31st March, Ap. 1887, p. 241 of the
“Dominion Fisheries’ correspondence,” that the Collector at Port Hood refused the “ Mollie Adams” on
ber homeward voyage on the 25th October, A.D. 1886, permission to purchase a half-harrel of flour; and
Mr. Attwood, Collector at Shelburne, by his Report of the Sth January, Ap. 1887, p. 235, on the 6th
October, declined to permit the “ Laura Sayward,” then homeward bound from the banks, to purchase
seven pounds of sugar, three pounds of coffee, one burrel of potatoes, and two pounds of butter without
authority from Ottawa. Between 4 and 5 o'clock in the afternoon such autharity was telegraphed for,
and no reply having been received the next morning ot half-past 6, the wind being fair with a good
breeze, the vessel concluded to wait o longer. The Collector adds Ceptain Rowe said be had plenty
of flour, fish, and other provisions sufficient for the voyage home, that the Collector did not consider it
a case of actual distress, and that all the vessel really needed was water.

Shipment of Fish in Bond,

The XXIXth Article of the Treaty of Washington of An. 1871 is undertood to still remain in
force. Under that Article, and even independently of it, the practice of delivering at ports of the
United States merchandize intended for points in the Dominion, and at ports in the Dominion of
merchandize intended for points in the United States, has long been in the regular course of business ;
and until A.D. 1886 no discrimination was made in the ports of the Dominion against fishing-vessels or
their catch. In AD. 1886 and ever since both the Treaty and law, so far as this matter is concerned,
remained the same as i, was before the United States denounced various Articles of the Convention.
So large was this commerce that it appears by the Reports of the Consuls of the United States, No. 82,
August, AD. 1887, p. 219, that at Port Mulgrave alone there were transferred during the fishing season
of A.D. 1885 to the Intercolonial Railway from United States’ fishing-vessels, and carried into United
States’ ports, equal to 140 car-loads, or 2,235,600 lbs. of fish.

In AD. 1886 further transhipments of this sort were forbidden, and have never since been
allowed, as appears in the Report of the Privy Council of the 14th August, A.p. 1886, p. 115, of the
“ Correspondence relative to the Fisheries, A.D. 1885-87.”

The question first arose with reference to the “Novelty,” who offered her sargo of fish at Picton
for transhipment as in the previcus course. The Report says the “ Wovelty” was in cheracter and
pwipose a fishing-vessel, and as such came under the provision of the Treaty of Ap. 1818 ; and the

Report in substance refused to give her the benefit of the unlimited geveral phraseclogy of the
XXIXth Article of the Treaty of Washington. ,.

Poaching by American Vessels.

The Dominion authorities, when pressed on sccount of the measures hereinbefore set ous, have
attempted divers justifications therefor.

1. That given by the Marquis of Lansdowne in his despatch of the 11th May, A.p. 1886, already
cited, namely, that if American vessels are compelled “ as soon as they run short of bait to return from
Canadian banks Lo an American port, they would lose a great part of their fishing season and be put
to considerable expense and inconvenience.” ‘ .

The truth and force of this proposition are not denied. 1Its effect, if applied as o general prineiple
to control the relations of Christian nations, is to be judged of. '

2. That since the denouncing of the Treaty of Washington and the consequent loss by the fisher-
men of the United States of any right to fish within limits prohibited by the Treaty of 1818, the rigid
enforcement of the Customs law is necessary to prevent illegal trading, ‘

No evidence, however, is offered showing a disposition on the part of the United States’ fishing-
vesgels to indulge in illegal trading, or that if there was such disposition, there bad been any increase
of it since A.D. 1885, or to overcome the presumption that there is less denger of illegal trading when
the United States” fishing-vessels are exciuded from the 3-mile lmit than when they are freely
admitted to it. - o

3. It is said by the Minister of Justice of Canada in his Report of the 22nd July, A.p. 1886——see
“ Figheries correspondence,” p. 160—that « the purpose was to prevent tha fisheries from being poached
on, and to preserve them to the subjects of His Britannic Majesty in Novth America, not only for the
pursuit of fishing within the waters adjacent to the coast which can under the law of nations be doii¢/
by any country, but es s basis of supplies for the pursuit of fishing in the deep sea.”
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This embraces two propositions, the second of which is the same as that of the Marquis of Lans-
downe already cited, and on the first of which the following facts seem pertinent :—

In AD. 1886 the Dominion Government employed as fisheries-police cruizers the schooner
“ L. Howlett,” schooner “ Critic,” schooner “F. E. Conrod,” schooner “Terror,” schooner “ General
Middleton,” schooner “ Lizzie Lindsay,” steamer “ Lansdowne,” steamer “ Acadia,” and perhaps others ;
and it is understood that the fleet in the season of 1887 was even larger. Yet during both seasons only
one puuaclier has been captured, namely, the “ Highland Light,” though two other vessels were detected
and their boats and seines taken ; and it may well be questioned whether the case of the “Highland
Light” was one of intentional violation of the limits, although undoubtedly the vessel was liable to
forfeiture by the letter of the law, and her condemnation was not made the ground of international
reclamation.

The fisheries within the prohibited waters are the possessions of the Dominion. These possessions
like all other property carry with them the danger of “thieves, moth, and rust,” against which the
Dominion ought to be able to protect itself without violating the rules of good neighbourhood, even
though to accomplish this involves trouble and expense. It ought not to expect to bear any less burden
than other rich inheritors living in Christian communities.

Unfriendly and Extraordinary Legislation.

Some feaiures of the peculiarly harsh Dominion and provincial legislation have already been
stated. In addition thereto, attention is called to the peculiar provision of the Sth section of the Act
of A.D. 1868, which permits delivery of the property seized on hail only “with the consent of the
person seizing the property ;” although there has been no practical difficulty on this score during the
last two years.

Attention is also called to the very extraordinary provisions peculiar to this Statute concerning
remedies against the seizing officer, and particularly the provision whick gives the owner of the property
in fact but two months within which to bring his suit.

By the 14th section there is an absolute limitation of three months, and by the 13th section
no action can be brought until one month after notice. All this was undoubtedly intended to
practically bar actions for unlawful seizure by non-resident owners; because these provisions, as well as
all the other provisions to which attention has hereinbefore been called, find their origin in the Nova
Scotia Act of the 12th March, A.D. 1836, passed at a time when methods of communication and delays
arising therefrom were such as to inevitably defeat proceedings for unlawful seizures in the remote parts
of Nova Scotia, especially near the close of the season.

Attention is also called to the Dominion Act approved the 24th December, A.p, 1886, which was
protested against in Mr. Bayard's note to Her Majesty’s Minister at Washington of the 29th May,
A.D. 1886, already referred to ; and is commented on by the note of Mr. Phelps to the Marquis of Salis-
bury of the 26th January, a.0. 1887, in the following language :—

“ Since the receipt of Lord Iddesleigh’s note the United States’ Government has learned with grave
regret that Her Majesty’s assent has been given to the Act of Parlinment of Canada, passed at its late
Session, entitled ¢ An Act further to amend the Act respecting fishing by foreign vessels,’ which has
been the subject of observation in the previous correspondence on the subject between the Governments
of the United States and of Great Britain.

“ By the provisions of this Act any foreign ship, vessel, or boat, whether engaged in fishing or not,
found within any harbour in Canada, or within 3 marine miles of ‘any of the coasts, bays, or creeks of
Cenada,’ may be brought into port by any of the officers or persons mentioned in the Act, her cargo
searched, and her master examined upon oath touching the cargo and voyage, under a heavy penalty
if the questions asked are not truly answered; and if such ship has entered such waters ‘for any
purpose not permitted by Treaty or Convention, or by the law of the United Kingdom, or of Canads,
for the time being in force, such ship, vessel, or boat, and the tackle, rigging, apparel, furniture, stores,
and cargo thereof shall be forfeited.” :

The phraseology of this Act is so sweeping and general, that its enforcement under high political
pressure in Canada would probably involve a conflict with the United States of a serious character.

The Marquis of Lansdowne, in his despatch to Earl Granville of the 19th May, A.p. 1886,
Dominion Fisheries correspondence, p. 55, points out the purposes for which this Act was intended.
The language of the Act goes far beyond any of those purposes.

A comparison between this Act and Imperial legislation appears in the Appendix.

The United States has not failed at every step to remonstrate urgently against all this unfriendly
legislation, which originated, as already stated, in Nova Scotia in A.D. 1836.

The diplomatic correspondence shows sufficiently well that the Act was not known in the United
States until the series of difficulties commenced in A.D. 1839. It appears by the letters of the Acting
Secretary of State of the 10th July, A.p. 1839 (Senate document, 1st Session, 32nd Congress, vol. x,
p. 100), that the United States then claimed seizures were being made for causes of a trivial character,
and with & rigour not called for by circumstances; but the despatch proceeds to express confidence
that justice will ultimately be done the sufferers by Colonial Courts, which expression subsequent
correspondence shows was in ignorance of the peculiar provisions of the Statute of A.n. 1836, This
became known at Washington a few months afterwards, as appears by the purport of Mr. Forsyth's
despatch to Mr. Stevenson of the 20th February, A.p. 1841, same volume, p. 106, wherein he used the
following language :— :

“In short, some of these Rules and Regulations are violations of well-established principles of the:
compmon law of England, and of the principles of all just Powers and of civilized nations, and seem to
be expressly designed to enable Her Majesty's authorities, with perfect impunity, to seize and confiscate
American vessels, and to embezzle, almost indiscriminately, the property of our citizens employed in
the fisheries on the coasts of the British possessions.”
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This was communicated to Lord Palmerston by Mr. Stevenson the 27th March, a.p. 1841, p. 115,

Subsequently the Honourable Edward Everett, Minister of the United States at London, in his
vote of the 9th October, A.D. 1844, to the Earl of Aberdeen, p. 132, reasserts the complaint of
Mr. Stevenson, and proceeds as follows :—

“The Undersigned again feels it his duty, on behalf of his Government, formally to protest
against an Act of this description. American vessels of trifling size, and pursuing a branch of
industry of the most harmless description, which, however beneficial to themselves, oceasions no
detriment to others, instead of being turned off the debatable fishing-ground—a remedy fully adequate
to the alleged evil—are proceeded ngainst as if engaged in the most undoubted infractions of municipal
law or the law of nations, captured and sent into port, their crews deprived of their clothing and
personal effects, and the vessels subjected to a mode of procedure in the Courts which amounts, in
many cases, to confiscation; and this is done to settle the construction of a Treaty.

“ A course so violent and wnnecessarily harsh would be regarded by any Government as a just
«ause of complaint against any other with whom it might differ in the construction of a national
compact. But when 1t is considered that these are the acts of a Provincial Government with whom
that of the United States has and can have no intercourse, and that they continue and are repeated
while the United States and Great Britain, the only parties to the Treaty the purport of whose pro-
visions is called in question, are amicably discussing the matter with every wish on both sides to bring
it to a reasonable settlement, T.ord Aberdeen will perceive that it becomes a subject of compluint of
the most serious kind.”

]t is to be observed that while no man was ever more guarded and precise in his expressions than
Mr. Everett, nor more judicial in the performance of the functions of the distinguishicd oftices which he
held, he puts forth these quoted expressions, not erely under instructions, but as representing his
personal sentiments.

The citations made indicate that all this legislation, when initiated, was earnestly protested against
by the United States, both in the crisis following the legislation of A.p. 1836 and also in .o, 1988,

Practical Construction of the Treaty.

In the same volume x, p. 92, will be found a Report from the Acting Secretary of State to the
I'resident of the United States of the 14th August, A.p. 1839, containing a summary history of matters
affected by the Convention of A.D. 1818, from the execution of that Treaty to the date of the Report.
This says: “ It does not appear that the stipulations in the Article above quoted have, since the date
of the Convention, been the subject of conflicting questions of right between the two Governments.”

jut, it continues, that the committing of the execution of the Treaty to the hands of subordinate
British Agents “ might naturally be expected to give rise to difficulties growing out of individual acts
on either side;” and it concludes that the recent seizures had their origin in such causes.

This Report, which seems to be carefully drawn and candidly expressed, bears with it persuasive
vidence that down to the period in which it was written, there had been no pretensions whatever of
1he character which were made near that time by the provincial authorities.

This is made more apparent from the despatch of Mr. Stevenson to Lord Palmeston of the 27th
Murch, A.D. 1841, already referred to, wherein it is said, p. 114, as follows: “The fishermen of the
United States believe, and it would seem they are right in their opinion if uniform practice is any
vvidence of correct construction, that they can with propriety take fish anywhere on the coast of the
British provinces, if not nearer than 3 marine miles to land, and have the right to resort to their ports
for shelter, wood, and water.”

This last expression as to shelter is in reply to the new pretence that such vessels could not resort
to provincial ports for shelter “unless in actual distress.”

So azain Mr. Everett, in his note to Lord Aberdeen of the 10th August, A.D. 1843, p. 122, referring
to the expectation of the President as to an early and equitable adjustment, said as follows :—

“This expectation iz the result of the President’s reliance upon the semse of justice of Her
Majesty’s Government, and of the fact that, from the year 1818, tﬁ?: date of the Convention, until
some years after the attempts of the provincial authorities to restrict the riglits of American vessels
by colonial legislation, a practical construction was giveu to the Ist A:licle of the Convention in
accordance with the obvious purport of its terms, and settling its meaning s underatood by the United
States.”

The same assertion of fact is made in Mr. Upshur’s despatch to Mr. Everett of the 30th June,
.. 1843, p. 117, and in Mr. Everett’s note to Earl of Aberdeen of the 25th May, .. 1844, pp. 123-7.

It is not understood that the Imperial authorities, in reply to these oft-repeated stutemnents as to
the practical construction of the Treaty during this period of about twenty years contested them, their
replies being limited to thoroughly reasoned arguments about the mesaning of the Treaty as drawn from
its very terms,

Apparently, none of the pretensions which originated at this period from a.p. 1836 to AD.1844.
came from Great Britain herself ; and it is undoubtedly to this fact that the Acting Secretary alluded
in the expression which we have quoted from his Report of the 14th August, A.D. 1830. They were all
provincial. Some of them were quite promptly rejected by the ImperiuT authorities, others never have
been fully acquiesced in, and others were acquiesced in only after considernble hesitation and Jelay.

1. 1t was claimed, a3 is set out in Mr. Stevenson's note to Lord Palmerston of the 27th March,
A.D. 1841, already referred to, that United States’ vessels were to be excluded from Kritish ports unless
“in actual distress,” and that the provincial authorities had a right to warn them to «lepart or get under
way whenever they should suppose they had remained a reasonable time. L

2. It was also claimed, as appears by the questions submitted at the request of the autheritics of
Nova Scotia to the Law Officers of the Crown in A.D. 1841, that fishermen Iud un right to purchasé
wood or obtain water, except under the circumstances of having a full supply in their home ports sud.
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running short througl the contingencies of the sea. The Law Officers of the Crown surumarily rejected
this proposition.

3. What is known as the “headland” proposition, which was envered by the second of the
questions referred to, where the wonl “headland ™ was nsedd, Jeading the distinguisied legal advisers in
their reply to assume that the word was found in the Freaty.

In o note to Phillimore’s “ International Law,” vol. 1, p. 233, second edition, he says: “The term
* headland,” however, does not occur in the Treaty.  The Law Olficers probably gave their opinion on a
statement of the colonists in which the word did oceur.”

These early controversies do not seemn to contain clear evideuce that the precise question was
raisad which is to day wnder disenssion, namely, whether by the terms of the Zreary fishing-vessels of
the United States waived and abandoned the rights which, in the event of there heing no Treaty, might
come to them in common with merchant-vessels, ns the relations of Canada and the United States
became wmore and more close, and as views nbout international exchanges of trafic and hospitality
became more and more enlightened,

There secems to e nothing in this early eorrespondence to indicate that there was any clear clain
made by ihe provincials, except as io the rights which fishing-vessels of the United States were
guaranteed by the Treaty of AD. 1818, and as to the Jimitations which that Treaty imposed on those
rights. Indeed, other considerations awl questions conld hardly have been expected at that period, as
commercial relations between Nova Scotia and the United States had commenced but a few years
before, and were even then in an inchoate condition.

There is nothing to show that there was any discussion of the precise proposition whether or not
fishing-vesscls might purchase swpplics at provincial ports the same as merchant-vessels might,
provided they complied with ths customs laws and relied on the same usages as merchant-vessels did,
and subjected themselves to the same limitations and restrictions.

The attention of Nova Scotin was, however, Jater called to this precise question in the correspon-
dence between Caplain Daly and the late Provineial Secretary, Mr. Howe, as follows . —

* Sir, # Provincicod Schooner < Daving,” Gut of Canso, Adugust 28, 1352.

“On niy arvival here this moring from Port Hood I found an Ameriean fishing-schooner taking
on board empty barrels for her fishing voyage, and as the thing is becoming quite a practice, and as the
question has bheen several times a~ked me if it ean be done, to which T deelined giving any answer until
I have had the opinion of the Government on the subject.

“T hav - <nen told that more than one Amervican vessel has landed a load of herrings from
Magdalen L... s in the strait, and fitted ¢ nt ogain for the mackerel fishery.

“Our fishermen complain that Americon vessels, with all their other advantages, should be allowed
to fit out so convenient to the fishing ground.  As the hook and line fishery has not as yet comwmenced
on Cape Breton shore, Uwill await your answer in visiting all parts of the stwit and Arichat, ealling at
Plaister Cove on mail day, where vou will please direct.

“ I am, &,
(Bigned) “JAMES DALY.
“ The Honourable Joseph Howe,
“ Provineial Sceretary, Halifax.”
« Sir, « Drovincial Srevetory's Office, September 1, 1852.

“Referring to your letter of the 25th wdt . 1 Teg (o acquaint you that American vessels which have
regularly entered at u port where there is a zevenue ofticer can Tand fish or purchase bamels; but they
have no right to an brregular use of this privilege ot places where no officer is stationed.

“ I am, &e.
(Signed) “JOSEPH HOWE.
‘- Captain Daly,
“ Commanding schiooner ¢ Daring)

The Secretary in 5 reply uses only the words ~ Awmcrican vesscls;” but, ay Captain Daly was
asking specificelly about an American fishing-schooner, and as there eonld be no possible doubt that
merchant-vessels might Lwlully do the thiugs in the manner stated in the reply of the Secretary, it can-
not be questionied that he in his reply also intended to cover fishing-vessels.

As appears by the Appendix attached hereto relative to “ warnings ” and Circular 371 in 4.p. 1886,
so in A.0. 1870, four yews after the expiration of the first Reciprocity Treaty, and also after the
Do.inion Government concluded to refuse licences to American fishing-vessels, the objection made
with referevee to such vessels was simply that they should be prohibited from fishing, .

This appesrs first in the note of the Minister of Justice of Canada, dated the 8th April, a.u. 1870,
p. 408, Foreign Relutions of the United States, 3rd Session, 41st Cemgress, wherein he states that “ hence-
furth all forsign fishermen will be prevented from fishing in the waters of Canada ;” and this letter was
communicated by Sir Edward Thornten to Mr. Fish the 14th April, a.b. 1870.  So in the instructions
from the Fuglish Admiralty in May, a.p. 1870, appearing pp. 415 and 416, which were commuuicated
on the 26th Muy, A.n. 187, by Sir Edward Thornton to Mr. ¥ish, the vessels of Great DBritain were
expressly directed “not to seize any vessel unless it is cvident and can be elearly proved that the
olfence of tishing has been committed and the vessel itself captured within three miles of laud.”

It tay, perhaps, be jrustly said that in giving these instructions and the other instructions which
we hereafter copy, the Tmperial Government was seeking the friendly side; but, nevertheless, such
instructions in conncction with the other matters to which this paper calls attention are certainly
confiratory proof, even if of slight weight. )

[t seems @l t, notwithstanding these official communications from Great Britain to the United



71

States, and without notice, the fishing-vessels of the United States were later in the season ordered off,
and prohibited from taking bait and supplies; and in consequence thereof, the Assistant-Secretary of
State, by his Circular under date of the 13th September, A.n. 1870, appearing p. 427, directed an
inquivy as to the practice with refcrence to shipping fish in bond, and with reference to obtaining
supplies previous to the date of the first Reciprocity Treaty. )

Mr. Jackson, Consul at Halifax, in his Report of the 2rd Octobey, ab. 1870, p. 428, veplied as
follows:~— X

“In no Act i3 there any prohibition agninst fishing-vessels visiting colonial ports for supplies. The
silence of all the Acts upon this poiut, and the practice of more than half-a~century under Tmperial
laws framed expressly for the purpose of carrying into effect the provisions of the Treaty, justity the
conclusion that no such prohibition was contemplated. This view of the subject devives additional
support from the fact, that at the time of the adoption of the Treaty the mackerel fishing as now carried
on was comparatively unknown.

“During the intervening years between 1818 and 1870, throughout all the controversies between
the United Statc: and Great Britain on the subject of the fisheries, no question until the present had
arisen in reference to supplies. They were always readily procured in colonial ports, and the trade,
being profitable to the people of the Colonies, was facilitated by the local authorities”

And again, on p. 431 in the same Keport, he says thie proceedings were “ contrary to all former
practice,” and that  these rigurons measures were now for the first time adopted.”

The Consul-General at Montreal, on the 3rd November, a.0. 1870, p. 433, speaks of these matters
as “acts which the captains of American vessels had been permitted to do from time immemorial, as
well before as subsequent.” to the Treaty. ,

The “Sessional Papers of Canada,” vol. iv, 1871, contain in many places indubitable evidence of
the practical construction given to the Law and Treaty an this point, as follows:

Lientenant Cochrane said in a letter of the 30th Septeinber, AD. 1870 :—

“The Collector at St. Andrew’s informed me that the Custom-house officers had no orders against
allowing American fishing-vessels to go in for salt or stores of any description whatever.”

The Lieutenant-Governor of PTrince Edward's Island, 23rd November, 1870, speaking of the
American fishing-vessels purchasing supplies, said :—

“The people look forward with satisfaction to reopening their ports next summer to their remune-
rative and welcome visitors.”

Lieutenant Cochrane again wrote, 18th November, A.p. 1870 :—

“The inhabitants of the Nova Scotia coast, from St. Blary’s Bay to Cope Sable, T believe prefer
the Americans coming in, as they are in the habiv of selling them stores, bait, and ice”

Commander Bateman wrote, 1st November, A.D. 1870 ;—

“The Collectors of Customs at the places I have been at inform me that they have no instructions
to prevent American fishing-vessels from buying supplies, as ice, bait, &e.”

Commander Poland wrote, 18th November, A.b. 1870, from Churloite Town —

“Every facility is given in the ports of this island to fishermen for obtaining and replenishing
their stock of stores and necessaries for fishing.”

In the despatch from Earl Kimberley to Lord Lisgar of the 17th March, 1871, the following
appears :—

“1 think it right, however, to add that the responsibility of determining what is the true construe-
tion of a Treaty made by Her Majesty with any forcign Power must remain with Her Majesiy’s
Government, and that the degree to which this country would make itself a party to thie strict enforce-
ment of Treaty rights may depend not ounly on the liberal consurugtion of the Treaty, but on the
moderation and reasonableness with which those rights are asserted.”

And in another despatch from the same to the sawe of the 16th Febraary, 1871, appears the
following :—

“The exclusion of American fishermen from resorting to Caunadian ports, except for the purpose of
shelter and of repairing damages therein, purchasing wood, and of obtsining water, might be warrented
by the letter of the Treaty of 1818 and by the terms of the Tmperial Act 59 Geo. I, cap. 38 ; but Her
Majesty’s Government feel bound to state that it seems to them an extreme measure, inconsistent with
the general policy of the Empire, and they are disposed to concede this point to the United States’
Government under such retrictions as may be necessary to prevent smuggling, and to guard against
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any substantial invasion of the exclusive rights of fishing which may be reserved to British subjects.”

Benefils whick Canada, and especially the Muritime Provinees, are recetving from the United States in
BMatters of Fisheries.

Bait—Clams are the best bait for hand.line fishing for cod on the Grand Banks and elsewhere.
The maritime provinces have no clams, and the need of the Dominion fishermen fur plam bait is greater
and the quantities required by them in excess of the need and use of Dominion hevring bait by tishing-
vessels of the United States. ) . . .

As clam bait is by the Tariff Customs Law of Canada free, it seems to come luto the I)omgngon
without much care as to reporting it, and the extent of the transactions is not shown by the Dominion
statistics,

The amount of bait exported from only the port of Poriland, Maire, direct to ports of Nova Scotia
for each of the seascns A.D. 1885, 1886, and 1887, are shown by the copy of the statement of Josiah
Chase, Deputy Collector of Customs at the port of Portland, in she Appendix; and other such exports
from the United States to the maritime provinces aiso appear there. .

Free Fish.—Canada and Newfoundland enjoyed the privilege of exporting to the United States,
free of duty, in the year ending the 30th June, 1886, to the value of 1,065,381 dollars, and in t:h;a year
ending the 30th June, 1887, to the value of 1,155,674 dollars, according to the statement appearing in
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the Appendix headed “ Imports of Fish into the United States free of Duty.” These amounts exceed
the amounts of imports of fish for the corresponding periods subject to duty.

Transkipment in Bond—By the ruling of the Treasury Depertment of the United States, Jarge
quantities of Dominion fish in ice and Dominion frozen fish are admitted free of duty into the United
States. Accordingly, fresh mackerel are caught in the Gulf of St. Lawrence by Dominion fishermen,
iced, transferred by them to rail at Port Mulgrave, ®ictou, and other ports on the Gulf of St. Lawrence,
and shipped free of duty to Portland, Boston, and other points in the United States, notwithstanding
the same privilege is refused fishing-vessels of the United States, as shown in this statement. Fish are
also frozen at various points of the Dominion as far west as the Manitoba Lakes and as far east as
Margaree River in Cape Breton, shipped by rail and vessel, and distributed over the whole eastern
section of the United States free of duty, competing with and driving out fish cured by United States’
fishermen.

An explanation of this appears in the Appendix.

Lendency of Customs Authorities to Dominion Vessels in the Ports of the United States—This is
sufticiently made clear and practically illustrated by the copies of statements of Lewis B. Smith,
Deputy Collector, and William O. McCobb, appearing in the Appendix.

General Reciprocal Benefits~—Snbstantially all the agricultural products of New Brunswick and
Nova Scotia find their market in the United States. It will also be found, notwithstanding there
is not any Treaty of Reciprocity nor reciprocal legislation as between the Dominion and the United
States, that, nevertheless, the total values imported from the Dominion into the United States for the
year ending the 30th June, &.D. 1886, free of duty, was 12,005,563 dollars, as against dutiable merchan-
dize 25,309.103 dollars ; and that reverse imports for the same period free of duty were 15,198,167
dollars, against, subject to duty, 29,659,876 dollars.

T}u;.zc values are in excess of the average free imports under the Reciprocity Treaty of
A.D. 1854,

These figures are not given as attempting to indicate any halance of beuefits pro or con, but as
showing that there has grown up a practical reciprocity of great value, which will inevitably increase
with the continnance of friendly relations, and will be destroyed under reverse conditions.

Port Dues, Compulsory Pilotage, and other Charges of lile Class.

It is understood that light duties and fees for buoy-service have been exacted from vessels putting
in for shelter at sundry ports in Nova Scotia.

The Hou. M. H. Phelan, Consul-General of the United States at Halifax, Nova Scotia, wrote, on
the 26th August, A.p. 1886, as follows:—

“The schooner « City Point,” u fishing-vessel belonging at Portland, Maine, was driven into Halifax
by the Jate storm, with sails torn and otherwise in need of repairs. She reported at the Custom-house,
[ accompanying the master, and there I paid 1 dollar for harbour duties, 1 dollar for signal charges, and
50 cents for making out papers. I duly entered my protest against all these charges.”

Before the Committee of the Senate of the United States on Foreign Relations, as appears by
Senate Report No. 1683, 49th Congress, 2nd Session, p. 169, ihe fishing-schooner “Ontario
put into St. John’s, Newfoundland, in June, A.p. 1886, paid light duties, 24 cents a ton on 86 tons;
water-rates, 5 cents a ton on 86 tons; pilotage inward and ountward, 7 dols. 50 ¢, although she neither
took nor needed water or pilutuge, and, it is understood, put in for stelter.

[t is understood that light duties are frequently charged United States’ fishing-vessels seeking
~helter in the waters of Newfoundland. ‘

Efforts to obtain information as to the various charges made in Dominion ports have not resulted
very satisfactorily, and either there is a lack of uniformity in the various ports, or our efforts to obtain
information have not been sufficiently thorough.

Mr. Phelan to Mr. Adec.

Nir, United States’ Consulate-General, Helifer, Nova Scotic November 8, 1887.
Referring to my despatch, dated the 3rd September lost, on the liability of Awmerican fishing-

vessels for pilotage upon entering a Canadian port for shelter under the Treaty of 1818, as stated in

that despateh, I addressed the following communication to the Minister of Marine and Fisheries :—

“ Hon. George E. Foster,
# Minister Marine und Fisheries, Ottawa.
 8ir, « United States’ Consulate-Generval, Halijuyr, Novw Seotio, September 1, 1887,
“On the 19th witimo five American fishing-vessels entered the outer harbour of Halifax and
anchored nnder Meagher's Beach for shelter. They entered at the Halifax ('nstom-house, und on the
tollowing day applied for clearances, which were refused because they had wot puid pilotage,
amounting to 8§ dollars for each vessel. The captains say they did not need a pilot, that t,hoey
came in for shelter only, which was within their Treaty rights. An explanation was made to the
Secretary of the Pilots’ Commission, who replied that al} foreign vessels of over 80 tons were liable for
pilotage, and that he conld not clear the vessels until it was paid.  This Oflice could not acquiesce in
this ruling, and the following telegram was seut o you:

« s Hon. Minister Foster, Ottawa. * Holifar, August 20, 1887
“* Are American fishing-vessels anchoring at the outer entrance Halifax 1arbour for shelter liable
for pilotage when use of pilot not required, and when such pilotagze not exuacted of damestic vessels of
same class ?
{Signed) M. H, PorLAN.
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" After waiting a reasounable time for areply, and not wishing to detain the vesse), this Consulate-
General guaranteed the pilotage if, after an examination, it was found to be conformable to Treaty
richts. The vessels were accordingly cleared. The Pilot Commissioners held a meeting and sustained
the Secretary in his rulings, but suspended further action pending a decision from you. As the ques-
tion has arisen several times it should be settled, and with that end in view, T weuld ask you to pass
upon the question submitted in the telegram above.

“{ am, &c.
(Signed) “ M. H. PHELAN, Consul-General, United States.”

To-day I received the following reply :—

“ Sir, “ Marine Department, Ottawa, November 4, 1887,

I am directed by the Minister of Marine and Fisheries to acknowledge the receipt of your letters
of the 1st and 21st Scptember last relative to certain pilotage dues collected from United States’
fishing-vessels in the port of Halifax, and your objections to the payment of the same.  From a careful
examnation of the papers submitted, the Minister is of the opimon that the Pilotage Commissioners
acted in this case entirely within the scope of their powers as defined by chapter 80, Revised Statutes
of Canaula, and by Rules framed thereunder and approved by Order in Council.

“ As to your contention that United States’ fishing-vessels seeking shelter in Canadian ports under
the provisions of the Treaty of 1818 can claim exemption from pilatage dues, the Minister is of the
opinion that all vessels, whether foreign or not, coming within the limits of a pilotage district, and not
excmpted by the above-mentioned Act or by the Pilotage Commissioners, under Regulations approved
by Governor-General in Council, are liable to a compulsory payment of pilotage ducs. The mere fact
of the recognition by a Treaty of the right of vessels to come into a harbour for shelter is not of itself
a ground of exemption from the payment of such dues.

“ 1 am, &c.
(Signed) « JouN Harore, Deputy Minister of Marine.”

The above practically adds a proviso to the Treaty of 1818 something like this:—

* Provided such vessels shall pay pilotage, signal, entrance, harbour and such other dues as the
-Canadian Gavernment may think proper to impose.

“Canadian vessels of 120 tons and under are exempt from pilotage and all other dues. The
pilotage claimed from these vessels i3 in my hands. I do not think they are liable, and submit the
question as to payment to the Department. The right claimed by Canada to impose burdens on our
tishing-vessels entering her harbours under the Treaty, which ate denied all comuercial privileges,
shiould be settled, and the fact should be made known that Capuda has one law for American vessels
and another for her own of the same class.”

I ang, &e.
(Signed) M. H. PHLLAN.

APPENDIX.

Memorandum conecrning “ Warnings” from the 8inister of Marine and Minister of Fisheries at
Qttawa tn AD. 1886.

As appears in the text, the first knowledge of these had by the State Department at Washington
was about the 29th May, Ap. 1886, which was several weeks after the “ Adams” and * Doughty ” were
geized, the ““ Adawms ” having been seized on the Tth May and the “ Doughty ” on the 17Tth May.

The following references ave to the Dominion volume of “ Correspondence relative to the Fisheries
Question, A.p. 1885-87 " :—

Page 26, it appears the Marquis of Lansdowne wrote Earl Granville on the 25th March, A.p. 1886,
inclosing copy of * warning,” which his despatch says “was publishéd ;" but where published, or to
what extent, is not known.

He also inclosed instructions which had been issued to the fisheries officers, &c., dated the
19th March, A.D. 1886 ; which instructions, a3 appears by the index of the voluine, were confidential.
At any rate, it is believed that they were not known cither to the United States or its vessela,

The * warning” inclosed purports to bear date the,5th March, A.D. 1886, was signed by the
Minister of Marine and Fisheries, and warns 2ll foreign vessels not only from fishing, but from entering
except for the purposes specified in the Couvention of a.p. 1818.

On the 29th May, A.p. 1886, p. 64, Mr. Bayard called the attention of Her Majesty’s Minister at
Washington to a copy of Circular No. 371, described below.

June 3, AD. 1886, p. 66, cables were passed to Earl Rosebery by Mr. Phelps concerning the
iqmne matter, and Farl Gronville cabled the Marquis of Lansdowne for the pwrport of Circular

0. 371.

This cabling seems to have called the attention of the Home Government to the “ warning ” pur-
porting to bear date the 6th Mareh, for, on the 4th June, p. 66, a cable is sent to the Marquis of
Lansdowne criticizing it. )

This is followed by correspondence which appears pp. 66 and sequence, and resulted in the
amended “ warning,” appearing p.70. This sets out the provisions of the Convention of 4.0. 1818, certain
provisions of Statute law, avoids specific information, and ends merely with the words, “ QOf all which
you will take notice and govern yourself accordingly.”

{706] T



4

May 7, A.p. 1886, p. 31, the Commissioner of Customs also issued a © warning ™ or Circular, known
ns Cirenlar No. 371, and which, pralaldy, was the enly Cireular ohtaining gencral publicity.  As this
bears date the day the * Adams ™ war seized, of conrse it eonld not I ove cone to her knowivedee,  This
also scems to have heen eriticized iu the correspondence already referred to, and the effeet of it in its
amended form was stated Dy the Marquis of Lansdowne, p. 70, as follows :— Lvery fishing-vessel
belonging to the United States found contvaveuing the existing Canadian Statules will, il not
departing within twenty-four howrs after receiving such warning, be detained wuder the conditions
prescribed.”

Subsequently the Circular was further wmended on or alout the 12th July, A.n. 1886, as appears
P. 32; and then, for the first time, it was made specifically elear that il a vessel had been fishing or
preparing to fish, the twenty-four hours were not to be allowed her, hut an oflicer was to be put aboard
at once.

All these Circulars use the Linguage of the Statute, “preparing to fish within 3 marine miles of
the shore,” and not the language now claimed as the construction of the Statute, ¢ preparing within
3 marine iles of the shore to fish.” In any cvent they were contradictoly, inconsistent, and
wisleading.

Eeports of Claem Bait to the Dominivn.

Staremext of Clams exported from the Port of Portland, Maine, to the Dominion of Canada, during
the Years of 1884, 1885, 1886, and 1887.

GO . Packages and S . N
Date. } Name of Vessel. Contents. Value. Whence Exported.
Barrels, Dollars,
1884 British schooner—

March 24 ., ... Hunnah Eldredze. . . 398 802 Cape Island, N. S.
Aprit 2 ., .  Divine .. . .. 657 3,042 Lackport, N. 8,

. 2 .. ol Nova Stella .. .. 560 3,020 Ditto,
June 11 ., . Fider .. . .. 730 5,040 Ditto.

w M1 .. . Occan Bride . .. 630 4,423 Ditto.

o2 ., . Amnie M, Bell  ,, . 180 1,638 Pubaico, N. 8.

o 27 .. . Matild, . . . 04 720 Cape Island, N. S,

1885
Rarch 28 .. ‘e Ellen Maud .. . 686 4,450 Lockport, N, S.

o S0 . Hannah Eldridge ., . 251 1,493 Baerington, N. 8.
Aprit 10 ., . Edward 7. Russell e 835 5,428 Lockport, N. 8.

o 20 .. . Blanche ., .. e 97 631 Lunenburg, N. 8.
May 29 .. «.{  Bridgewater Packet . g70 3,693 Lockport, N, S.
June 1 ., «oy  Oceun Bride .. . G4 3,840 Ditto.

2 8 .. .. Roval Chatlic o 185 1,110 Borrington, N, 8.

1286
March 24 .. . Alice Lounise . . 223 1.227 Ditto,

w31 .. e Nova Stelia .. . 363 1,978 Lockport, N. 8.
April 5 .. e Ella Maud e ve? 27 3,844 Ditto.

s e, e May .. .. .. 120 710 Stelbarne, N. S,
May 29 ., . April L. . .. 4995 3,820 Lockport, N. 8.
June 2 ., .o Nina Page . . 230 1,265 Barrington, N. 8.

1887
April 4 ., o Ella Maud . . 444 2,679 Lockport, N. 8.
" 7 .. . Clifford .. ‘e .. 245 1,625 Ditto.
May 23 .. . Ella Maud .. . 511 2,850 Dito,
' 26 .. . Minnie May .. . 235 1,173 Port Medway, N. 5.
11,024 55,976

District of Portland and Falwouth, Port of Portland, Maine,
October 17, 1887.

I, Josiah Chase, Deputy Collector of Customs for the Tort of Purtland, Maiue, hereby certify
that the Customs records aforesaid show exportations of claims in barrels from this port to ports in
the Dominion of Canada, during the years 1884, 1885, 1886, and 1887, according to the foregoing
statetnents. )

{Seal.) (Signed) JOSIAH CHASE, Deputy Collector of Customs.
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Custom-house, Boston, Mass., Collector’s Office, November 2, 1887.
BxporEATION of Clams (Bait) from the Port of Boston to the Dominion of Canada during the Fiscal
Years ending June 30, 1885, 1836, and 1887, respectively.

July ¥, 1884, fo June 30, 1885.

Nationality. Rig. Name of Vessel. Buavrels., Value.
Dollars,

American .. «o] Steamer .. ..} Carroll ., .o “ 391 2,427
. . . ’ . ..} Worcester .o e 598 4,415
British . | Srig . ] Clio ., . . 106 606
» . Y . o Clyde .. . o 97 533

» ' +o! Schooner .. .o] Cyrene .. .. . 60 450

” ., . T ee ««] Heorietta .e . (113 384

.» . “ " . ++| Mary E. McDougal . 20 125

" v N " . +o| Narcissus . o 127 762

* .o . » ' e Rival . s .s 50 50

. . . " . o] Virgiliia, . .. ‘e 105 600
Total .. “ 1,615 10,352

July 1, 1885, to June 30, 1886,

American ., o | Steamer .. ..} Carroll ,, . . 3135 1,781
» e v ,, . .. ] Warcester .e . 190 1,051
British . - “ o] Alpha ,, .. . 100 100
” . . " . «»| Dominion . .. 120 305

. . v " . .o} Linn O’Dee .. . 100 600

" - .+ | Brig . «o| Diadem .. . . 50 340

. . S . . .| W, E. Stowe . . 223 1,115

” . ++ | Schoouner .. .o} Amanda.. . . 60 300

” . . " . ++] Blanche O . o 20 120

” ‘e . ,, . +o} Blizzard . . “ 233 1,398

" ‘e o ' . .1 D. A. Maher ve . 45 250

” ,e . " v «+| Louise ., . ve 90 450

” . . . . oo} Mary Alice . e 110 550

’ .e " . ++| Narcissus .. .. 224 1,344

» . . " v ..| 8. G, Irwin . . 25 125
Total .. . 1,905 9,789

July 1, 1886, fo June 30, 1887,

American ., .. ! Steamer . «o| Carroll ., . .. 504 2,869

» .. . " s «o] Worcester Ve e 166 1,050

British .s .. ” .. .e A‘ph“ . - . 116 257

. . .. " . «{ Dominion .. .e 65 130

» . . " . .| Yarmouth . .. 164 382

» . «.| Brig . .+| Clio . . . 197 1,083

" . ..| Schooner .. .« ] Conductor . N 256 1,350

» . . " . oo Dexter . .. .. 30 210

. . . “ . «+| Donzola .. . 111 666

» . e " . .o Mary C... . .. 90 525

" .e . “ e «o! Morris Wilson .. . 85 510

Total .. . 1,783 8,982

RECAPITULATION.
American. British.
Fiseal Years. Steam, Sail. Steam. Sail.
Barrels. Value. Burrels. Value. Barrels, Velne. Barrels, i Value.
Dellars. Dollars. ( Dollars.
July 1, 1884, to June 30, 1885.. 0989 6,842 . .. .. .. 626 3,510
July 1, 1885, to June 30, 1886.. 505 2,832 . . 220 905 1,180 6,052
July 1, 1886, to June 30, 1887.. 669 3,919 .. .. 345 719 769 l 4,344
Total .. o 2163 | 13503 . .. 565 1,624 2,575 i 13,906
Grand total: Barrels, 5,303 ; value, 29,123 dollars.
Respectfully forwarded.

(Signed) J. M. FISKE, Special Deputy Collector.
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Hospitalitics received by Domindon Vessels in United States’ Waters.

Dear Sir, Portland, Maine, October 15, 1887,

Will you kindly give wme answers to the following questions, so far as you can, in your reply
following each question with its answer, and merely answering the questions without additional state-
ment ? It may Ve, when T get this, I shall have to trouble you again, but I hope not.

1. How long have you been Deputy Collector of the Port of Portland, Maine ?

Answer (1). Twenty-three years Iast April.

2. Under the laws and regulations, how long may Dominion vessels, whether engaged in the
fisheries or otherwise, lie at the Port of Dertland before being required to report at ‘he Custom-house
when in only for shelter?

Answer (2). Twenty-four hours,

3. In cases where such vessels do not report within twenty-four howrs afwer ariival, what is the
practice with reference to obtaining reports from them ?

Answer (3). Boarding officer boards all vessels arriving from toreign ports on their arrival, or as
soon thereafter as possible. He obtains and deposits at Custom-house manifest of the vessel. This is
accepted as a “ Report ” from the master.

4. During the time you have been Deputy Collector, whether or not there have been numerous
cases of Dominion vessels, including vessels engaged in fishing, in onr port which have failed to report,
though Iying more than twenty-four hours after arvival? And, if yes, what penalties have been
imposed for such failures during the whole term of your service ?

Answer (4). As I remember, there have been many instances of Dominion vessels failing to
“ report,” though Iying more thau twenty-four hows after arrival, their presence having been overlooked
by the boarding ofticer.

I do not recall from memory a single instance where or when the penalty for such failure was
iruposed, and find no rveference to snch payments on the records of this oftice.

4. In case of such vessels amiving in this port for shelter, are they forbidden or prevented
from landing any person aboard of the vessel? And, if yes, are they required to report at the
(ilustom_hou:e simply on account of such landing? Pleasc explain quite fully the practice about
this.

Answer (5). “ Such vessels” mriving in this port for shelter are not forbidden or prevented from
landing any person frumn on board except passengers. In that case a “report ” and a “ passenger entry”
is required. The “rcport” in this case is not of a character requiring an “entry” of the vessel. The
* passenger entry ” is made by the master of the vessel.

6. What has been ‘[luring that time the practice with reference to purcbase of ordinary supplies and
fishing supplies by such vesscls, and are such vessels required to report at the Custom-house merely in
congequence of making such purchases?

Answer (6). The practice in the matter of purchase of ordinary snpplies and fishing supplies by
such vessels has been that there have been no restrictions upon masters or crews within my recollection
relative to such purchases. Vessels would be required to “report”™ within twenty-four hours in any
event, but not “in consequence ” of making such purchases. .

7. What is the practice with reference to requiring vessels to report who touch in for shelter
under Richmond’s Island, or other places which are within the limits of this port as known to the law,
yet are distant 5 or 10 miles from the Custom-house itself ?

Answer (7). No Customs officers are stationed at the points or places named in 7th interrogatory.
No reports to my knowledge huve heen received from vessels secking shelter under Richmond’s Island,
or at points distant 5 or six miles from the Custom-house.

8. Have you any statistics, either official or unofficial, showing the number of such vessels seeking
shelter at this port during any of the last three or four years ? If yes, kindly give them to me ; if not,
kindly advise me, if you can, where I can obtain them.

Answer (8). There have been sixty-nine such vessels seeking shelter within the past three years at
this port, which have laid forty-eight hows. Have no record of number of such vessels not making
“ report ” within the period mentioned. '

It is possible that the information you desire on this latter subject may be obtained at the office of
Chas. P. Ingraham, Esq., Commercial Wharf.

9. Will you give me, ift you can, an official statement of the number of foreign vessels which have
arrived at this port dwring yonr period of service as Deputy Collector, including those which have
arrived only for shelter and have not reported 2 And, if you cannot give me an official statement,
please, if you can, give me the entire number unofficially, or advise me where I can obtain the
information. :

Answer (9). The whole number of foreign vessels that have arrived at this port during my period
of service as Deputy Collector, as ascertained by the records of this office, has been 6,974. There is
not included in this number vessels arriving only for shelter, except those reperted (sixty-nine) in my
answer to 8th interrogatory.

10. Kindly give me tle total amount of penaltics whigh have been imposed on all such vessels
Auring your whole period of service for failure to report.

Answer (10). No penalties have been imposed on any such vessel during my whole period of
service.

See also second paragraph of my answer to your fowrth interrogatory.

11 What fann 38 nsmer arn snmivinad § 3 H
::. vaoab ises, i any, arce required from vessels arriving ab this port for delay i

the custom-house? And what fees are reqaired from them on reporting ?
Answer (11). No fees are required from vessels for delay in not reporting, and none required from
them on reporting within twenty-four hours.

44
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12. Are any fees required from vessels remaining less than forty-eight hours ? And what fees for
those remaining over forty-eight hours ?

Answer (12). No fees are required from vessels remaining less than forty-eight hours.

Fees for those remaining over forty-eight hours are ag follows, viz, vessels 100 tons and under,
entry 1 dol. 50 c.; surveyar, L dol. 50 ¢. if with dutiable cargo, 67 cents if with free cargo; vessels
over 100 tons, entry 2 dol. 50 ¢, ; surveyor, 3 dollars if with dutiable cargo, 67 cents if free cargo; ton-
nage dues, 3 cents per ton, to be paid five times in cach calendar year, or 15 cents per ton for the
twelve months.

Very truly yours,
(Sigued) LEWIS B. SMITH, Deputy Collector.

Answered from 1 to 12, as above, at Custom-~house, Portland, Maine, October 17, 1887.
(Signed) LEWIS B. SMITH, Deputy Collector.

My dear Bir, . Booth, Bay, November 4, 1887.

In answer to your telegram to Deputy Collector Carlisle, of Booth Bay, Maine, I will state that I
bave been a marine reporter at Booth Bay for a mumber of years for the “ Boston Daily Post,” of
Boston, Mass., to the 24th October, and at the present time I am not a reporter for the * Bostos
Post.”

The number of vessels that has arrived and sailed from this port for the past three years [ can
give account from three books that T used in taking the names in, and parts of them are lost. The
baoks I have has been in the last three years.

The number of vessels from the coast of New Brunswick, also from the coost of Nova Seotia, by
count, is 350.

I have taken them from from the books by count as often as they appear from day to day, for 1
have reported daily. Some of the vessels’ names will appear o number of times during the year. The
probability is, a great many more have put in at night and sajled in the morning before T could report
them. 1 will say all vessels put in for shelter and storms at sea. Also, T have learned the fucts as
above in the course of my duties as a marine reporter.

Yours truly,
(Signed) W. 0. McCOBB.

Dear Sir, Custom-house, Wiscasset, Maine, Collector's Office, November 3, 1887.
Twenty British vessels have entered at this port during the past three years,
Very truly yours,
(Signed) EDWIN AMSDEN.
W E. Reed, Esq., Booth Bay, Maine.

Instrections of the English Admiralty—Scizures not to be made cxcept Vessels actually Fishing—
Moy 26, 1870,

st

Mr. Thornton to Mr. Fish.
(No. 257.)

Sir, Washington, May 26, 1870,
In compliance with instructions which I have received from the Earl of Clavendon, I have the
houour to inclose, for the information of the Government of the United States, copies of letters which
have been addressed by the Admiralty to Vice-Admiral George C. Wellesley, commanding Her
Majesty’s naval forces on the North America and West Indies Stations, and of a letter from the Colo-
unial Department to the Foreign Office, from which you will see the nature of the instructions to be
given to Her Majesty’s and the Canadian officers who will be employed in maintaining order at the
fisheries in the neighbourhood of the coasts of Canada.
(Signed) EDW, THORNTON.

Mr. Wolley to Vice-Admiral Wellesley.
Sir, Admiralty, 4prd 9, 1870.

I am commanded by my Lords Commissioners of the Admiralty to transmit, for your information
and guidanee, the inclosed copies of Foreign Office letters, dated the 2nd, 7th, and 9th instant, referring
to the Resolution of the House of Representatives at Washington in regard to the intention of the
Government of the Dominion of Canada to suspend the licences to. foreign vessels for the inshore
fisheries on the coasts of the Dominion. My Lowds desive that you will detach a sufficient force to
Canadian waters to protect Canadian fishermen and to maintain order, and you are to instruct the
sendor officer of such force to co-operate cordially with any United States’” force sent on the same
service.

I am, &c.
(Signed) THOMAS WOLLEY.

v kP.S.-«—'I.‘he following telegram bas been sent this day to Her Britannic Majesty’s
OFK [~
“Please to communicate the following instructions to the Senior Naval Officers at Halifox and
Bermuda by first opportunity ;
706] X
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“ Admiral Wellesley to make preparations at once for sending vessels to protect Canadian fisheries
in concert with United States’ naval authorities. Instructions sent to Halifax by to-day’s post.”

Mr. Lushington to Mr. Hammond.

Sir, Admiralty, Moy 9, 1870,

In reply to your letter of this day requesting that copies of the recent instructions given to Vice-
Admiral Wellesley for the protection of the Canadian fisheries may be sent to you for communication
to the Government of the United States, T am commanded by my Lords Commissioners of the Admi-
ralty to transmit to you a copy of a letter addressed to the Vice-Admiral on the 9th April, of which
you were informed by letter of the same date, and of a letter addressed to him on the 5th instant on a
representation from the Secretary of State for the Colonies.

My Lords request that you will lay the same before the Eaxl-:l of Clarendon.

am, &c.
(Signed) VERNON LUSHINGTON.

Mr. Rogers to the Secretary of the Admiralty.

Sir, Downing Street, April 30, 1870.

In Mr, Secretary Cardwell's letter to the Lords Commissioners of the Admiralty of the 12th
April, 1866, it was stated that American vessels should not be seized for violating the Canadian fishing
laws “except after wilful and persevering neglect of the warnings which they may have received, and
in case it should become necessary to proceed to forfeiture, cases should, if possible, be selected for that
extreme step, in which the offence has been committed within 3 miles of land.”

The Canadian Government has recently determined, with the concurrence of Her Majesty’s
Ministers, to increase the stringency of the existing practice of dispensing with the warnings hitherto
given, and.seizing at once any vessel detected in violating the law.

In view of this change and of the questions to which it may give rise, I am directed by Lord
Cranville to request that you will move their Lordships to instruct the officers of Her Majesty’s ships
employed in the protection of the fisheries that they are not to seize any vessel unless it is evident and
¢ n be clearly proved that the offence of fishing has been committed and the vessel itself captured
within 3 miles of land.

I am, &e.
(Signed) F. ROGERS.

Mr. Wolley to Vice-Admiral Wellesley.

Sir, Admiralty, May 5, 1870.

Witk reference to my letter of the 9th April Jast in regard to the protection of Canadian fisheries,
I am commanded by my Lords Commissioners of the Admiralty to transmit to you, for your informa-
tion and guidance, the inclosed copy of a letter from the Under-Secretary of State for the Colonies,
dated the 30th ultimo, relative to the recent determination to increase the stringency of the existing
practice by dispensing with the warnings hitherto given, and seizing at once any vessel detected in
violating the law.

My Lords desire me to remind you of the extreme importance of commanding officers of the ships
selected 1o protect the fisheries exercising the utmost discretion in carrying out their instructions,
payiug special attention to Lord Granville’s observation that no vessel should be seized uuless it i3
evident and can be clearly proved that the offence of fishing has been committed, and that the vesse
i3 captured within three miles of land.

I am, &c.
(Signed) THOMAS WOLLEY.

Mr. Holland to the Under-Secretary of State for Foreign Affairs.

Sir, Colonial Office, May 13, 1870.

I am directed by Earl Granville to acknowledge the receipt of your letter of the 9th instant,
requesting to be furnished, for communication to the Government of the United States, with copies of
;ihe instructions issued to the Commanders of the Canadian vessels engaged in the protection of the

sheries.

Lord Granville desires me to state, for the information of Lord Clarendon, that the Governor-
General of the Dominion has been requested by telegraph to forward to this Office any instructions
already issued on the subject, or that may be issued in consequence of Lord Granville’s despatch to the
Governor-General, of which a copy is inclosed.

I am, &ec.
(Signed) H. HOLLAND,
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Lord Granville to Sir John Young.

Sir, Colonial Office, April 30, 1870.

I have the honour to transmit to you the copy of a letter which I have caused to be addressed fo
the Admiralty respecting the instructions to be given to the officers of Her Majesty’s ships employed
in the protection of the Canadian fisheries.

Her Majesty’s Government do not doubt that your Ministers will agree with them as to the
propriety of these instructions, and will give corresponding instructions to the vessels employed hy
them.

T have, &e.
{Signed) GRANVILLE.
His Excellency the Right Hononrable Sir John Young, Baronet, &e.

" Importations of Frozen Fish from the Dominion to the United States.

The following references and extractsare made from “The Reply of the Secretary of the Treasury”
to the Resolution of the House of Representatives concerning the interpretation of the Tarift Law
relative to duties on fish, Executive document No. 78, House of Representatives, 49th Congress,
2nd Session, pp. 1 to 37 of the Appendices:—

Laflin and Co,, of Chicago, wrote the Secretary of the Treasury, the 26th December, A.b. 1885, that
they were called on to pay at Port Huron 90 dollars duties “on a car-load of frozen smelts from New
Brunswick ;” that “ Manitoba for the past two years has flooded the country with their fresh-water
frozen fish, duty free,” and that at the Sault Saint Marie, Michigan, large quantities of fish were
imported, caught by the Canadians at the Lizard’s Islands, and were shipped to Detroit and as far as
Bulfalo.

On the 30th Januavy, A.D. 1885, the Assistant-Secretary of the Treasury (p. 18) wrote the Collector
of Customs at St. Vincent, Minnesota, referring to the fact that large quantities of fresh fish,
eavght in the lakes of Manitoba, and naturally frozen, are imported into the port named free of duty.

On the 9th Febhruary, Ap. 1886, Percy L. Shuman, Chicago (p. 20), wrote to the Secretary of the
Treasury explaining at length the imports of frozen smelts from New Brunswick and Nova Scotia.

On the 18th February, ap. 1886, C. W. Outhit wrote from Halifax, Nova Scotia, to the
Scoretary of the Treasury that he had made a shipment to Chicago of frozen fish for immediate
conswmption.

G. L. Young, of St. John, New Brunswick (p. 29), wrote, the 14th April, A.np. 1886 : * Shipped a
car-load of frozen herring consigned to Chicago.”

On the 19th Qctober, A.p. 1886, the Collector at Bangor, Maine (p. 35), wrote the Secretary of the
Treasury concerning the freezing of salmon at Margaree Harbour, Cape Preton, for importation into the
United States.

It appears from the correspondence that the opinion of the Department at first ehanged as to the
true construction of the Law ; but the final conclusion is found in the following extract from the letter
of the Acting Secretary of the Treasury of the 18th November, AD. 1886, to R. J. Godwin and Sons,
New York City (p. 37) :—

“The circumstances surrounding each importation will have to be taken into consideration by the
Collectors at the ports of arrival ; but the fact that fish are frozen is not sufficient in itselt to make
them dutiable, if the other circumstances surrounding the importation are suificient to establish the
fact that they are imported fresh for immediate consumption.”

Hostile Proccedings against United States Fishing-vessels have always been without Wearning.'

In the text, and also in the Appendix concerning “ warnings,” in A.p. 1886, it appears that during
the period from A.D. 1836 to AD. 1839, as well as in AD. 1886, thesec scvere proceedings were
commenced against vessels of the United States in breach of the hefore-existing practices, for the con-
tinuance of whick the vessels of the United States might well look, and without that clear and
seasonable warning or notice which is to be expected as among friendly nations.

In A.p. 1870, as the following extracts will show, not only was there no warning or notice, but, ox
the other hand, there was such diplomatic communications from Great Britain as justly entitled the
United States to expect the contrary.

We have already referred to the communication of the Minister of Justice of the Sth April,
AD, 1870, a copy of which was sent by Sir Edward Thomton to Mr, Fish of the 14th April, A.n. 1870,
and also to the instructions from the Admiralty, communicated by Sir Edward Thornton to Mr. Fish
the 26th May, A.D. 1870, as already stated, full copies of which appear in the Appendix.

Whether the United States, in view of these communications, had a vight to assume that there
would be no hostile proceedings against their vessels for huying bait or supplies, or for anything except
fishing, is a matter of deduction ; but that there might be no possibility of misunderstanding, Mr. Fish
made Inquiries of Sir Edward Thornton on the 8th June, A.D. 1870, and Sir Edward Thornton replied,
the 11th June, 1870, “ Forcign Relations of the United States, 3rd Session, 41st Congress,” pp. 420
and 421, his reply containing the foliowing :—

“1 had the honour to receive yesterday your note of the 8th instant relative to an apparenb
discrepancy between the instructions issued hy Vice-Admiral Wellesley, inclosed in my note of the
3rd instant, and those given by the Admiralty to hitn which accompanied my note of the 26th ultime.
You are, however, quite right in not doubting that Admiral Wellesley, on the receipt of the later
instructions addressed to him on the 5¢h ultimo, will have medified the directions to the nf‘g‘ccrs pndcr
his command, so that they may be in conformity with the views of the Adiralty. Iu confirmation of
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this T have since received 2 letter from Vice-Admiral Wellesley, dated the 30th ultimo, informing me
that he had received instructions to the effect that offieers of Her Majesty’s ships employed in the
protection of the fisheries should not seize any vessel unless it were evident, and could be clearly
proved, that the offence of fishing had been comnuitted and the vesse! itself captured within 3 miles
of land.”

Notwithstanding all this, it appears by the letter of Mr. Hall, dated Charlottetown, 19th August,
4.D. 1870, that Her Majesty's steamers “ Valorous™ and “ Plover” had clased up all branches of trade,
including landing of mackerel iu ports of Prince Edward’s Island, ordered off a Gloucester schooner,
and would not allow ler to take bait or supplies.

On the 25th of the same August the Consul at TTalifax wrote to Mr. Fish, p. 423, that it appeared
vy the “Halifax Morning Chronidle ™ transhipment in bond from Canadian and other provineial ports
of American-caught fish had been prohjbited: and an the Sth September, A.p. 1870, the same Consud
communicated to My Fish, p. 424, certain correspondence with Her Britannic dujesty’s Vice-Admirg),
showing that the Dowinjon autheritics had issued orders prohihiting ice, bait, and other supplies being
furnished in the coloninl ports to Amwmerican fishermen; and the Consul said this was neither
announced nor enforced “ until after the commencement of the fishing season and after our fishing-
vessels were on their voyages to the lishing-gronnds,” '

The Vice-Admiral, in his letter of the Sul Septewber, aw, 1870, p. 426, seems to have supposed
that notice of his orders had been sent to the United States’ Sceretary of State; bub it will suiliciently
appear from the despateh of Mr. Fish to the Consul-General wt Montreal of the 28th October, A.D. 1870,
p. 331, that to that time he had 1ot received uotive of the new instructions, and had apparently heard
of the proceedings, or intended proceedings in wecarduiwe with thewm, only by reports from the Consular
officers und from the parties interested.  Indved, su clear is this, that the Secretary proceeds on the
following assmnption: “These alleged causes of seisvee ane regurded as pretensious of aver-zeslous
officers of the British navy and the coloniul vessels.”

Also, the Assistant Secretary of Stute, in his despateh to the Consul at Halifax, 13th September,
A.D. 1870, p. 427, said: “It is anderstvod that the Government of the Dominion of Canuda is pro-
hibiting vessels of the United States,” &.; showing that even to that date] the Department had no
positive knowledge, and that their understunding was that the orders came from the Duminion and not
from the Imperial authorities,

In the extract mwade in the text from the Report of the Consul-General of the United Stabes ab
Muntreal of the 3rd November, a.p. 1870, p. 433, he stated that © no adequate nor suitable notice was
given to the caplains of Awerican fshing-vessels™ of this change of poliey; and, indeed, taking it
adtogether, it seems undoubted that, notwithstanding the Imperial authoritics at the outset gave the
United States diplomatic advices that proceedings would be taken only for actual fishing within
S miles from the shore, the whole policy was chiang.d, and fishing-vessels of the United States were
driven out of Dominion ports without any formal diplomatic notice to the United States thereof, and
without any explanation whatsoever to enable either the Departmnent of State or the owners of vessels
to understand the meaning and extent of the change.

Subsequently, vessels were scized for mere purchase of supplies, of which one, the “White Fawn, -
was taken into St. John and acquitted on the ground that there was no Statute authorizing her seizure,
Another, the *J, . Nickerson,” was laken into Malifax and condenmed. the Cowrt holding the reverse
ductrine,

IMports of Fish into the United States free of Duty.

1885~8G.
Fresh. Lobsters,
Month, e AL P Pt
Salmon. All other. Preserved.
1885. Lbs, Dollars. Lba, Dollars. Dollars. Dollars.
July . . I . 402,103 38,515 1,552,858 54.103 80,786 13,072
August ' . . . 103,012 11,356 1,074,551 36,410 83,860 2,795
September . v . P 64,078 6,095 1,732,636 45,246 55,163 281
October v ve .o ae 24,228 2,349 2,031,370 45,074 25,334 506
November .. « P ve 27,312 2,814 1,337,430 33,634 6,692 500
December ., . . ‘e 52,637 6,426 1,872,351 58,940 1,863 343
1886.
January . v e . 25,377 3,309 2,055,411 18,704 466 482
February .. . . . 432 46 2,241,201 46,425 5 367
March . . . . 350 94 1,286,997 27,629 357 807
April ve e " .e 1,099 523 572,659 15,432 3,716 13,429
May ‘e . ve . 58,766 8,066 1,623,065 42,506 4,614 15,512
June: ‘e o e e 663,341 65,196 2,352,258 70,692 75,686 19,014
Totals for year . oo 1,422,720 144,789 19,732,787 625,795 338,982 67,107
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1886-87.
Fresh, Lobstera,
Month, . Canoed | A1t other.
Salmon. All other. Preserved.
1886. Lbs. Dollars, Lhs. Dollars. Dollars. Dolars.
Iuly . e . s 242,206 24,157 1,750,934 52,940 94,413 14,017
August . . e . 99,592 9,746 1,817,858 52,377 92,131 2,672
September .. .o . . 42,726 4,248 1,679,527 40,939 38,382 36
October . e . o 11,250 1,381 1,962,028 50,744 16,291 630
November .« . . . 2,431 379 1,525,621 36,527 7,308 678
December .. o “ . 1,170 122 2,055,807 58,496 20,764 721
1887,
Japuary . . s . 6,555 664 3,849,186 90,75} 28 271
Pebmary ., . .. ) 2n652 268 4|8"Q;855 75.562 3.990 301
March s .- e o 9)0“3 987 2'443,Q19 47,366 l59393 788
April . . . . 3,017 794 653,617 16,838 8,856 1,086
May . . . v 38,851 5,623 2,070,797 47,190 3,408 29,127
June v . .« . 653,337 58,465 2,979,817 73,885 35,402 19,038
Totals for year . ol 1,104,690 106,563 27,301,586 643,113 337,047 68,301

The Table shows that the heaviest imports of fresh salmon occur in the summer months; whife the imports of il otber (fresh)
fiah are lergest at two geasons of the yesr—sumwmer sud winter,

Comparison of Imperial and Domindon Legisiation, showing Ungust Discriminaiion by the Lotter agatns
the Uniled States.

{Traperial Statutes, 46 & 47 Vict, cap. 22, « Sea Fisheries Act, 1882.]
Bxelusive Fishery Lawmats.
7. (1) A foreign sea~fishing boat shall not enter within the exclusive fishery Junits of the British

(slands, except for purposes recoguized by internativnal law, or by any Convention, Treaty, oi arrangement
for the time being in force between Her Majesty and any foreign State, or for any lawiul purpose.

(2) If o foreign sea-fishing boat enters the exclusive fishery limits of the Dritish Islands, (a) the
boat shall return outside of the said lmits so soon as the purpose for which it entered has been
answered ; (b) no person o board the boat shall fish or atiempt to fish while the boat remains within
the said limits ; (¢) such regulations as Her Majesty may from time to time preseribe by Order in
Council shall be duly obgerved.

(3) In the event of any contravention of this section on the part of any foreign sea-fishing boat, or
of any person belonging thereto, the master or person for the time being in charge of such boat shall be
{iable on summary conviction to « fine not excecding in the case of the first offence ten pounds, and in the
case of ¢ second or any subsequent offence twenty pounds.

[Dominion Statutes, 49 Viet.,, cap. 114.]

An Act further to amend the Act respecting Fishing by Foreign Vessels.

{Restrved by the Governor-Genoral on Wednesday, June 2, 1886, for the signification of the Queen's pleasare thereon. Royal
fssent given by Hor Msjesty in Council on the 26th dag of November, 1886. Proclamation thereof made on the 24th day of
December, 1886.]

Whereas it is expedient, for the more effeoinal protection of the inshore fisheries of Canada against
intrusion by foreigners, to further amend the Act intituled “ An Act respecting Fishing by Foreign
Vessels,” passed in the thirty-first year of Her Majesty’s reign, and chaptered sixty-one:

Therefore Her Majesty, by and with the advice and connsel of the Senate and House of Commouns
of Canada, enacts as follows :— :

(1) The section substituted by section 1 of the Act 33 Vict., cup. 15, intituled “ An Act to amend
the Act respecting Fishing by Foreign Vossels,” for section 3 of the heveinbefore recited Act is hereby
tepealed, and the following section substituted in lieu thereof:—

“3. Any one of the officers or persons hereinbefore mentioned may bring any ship, vessel, or boat
being within any harbour in Canada, or hovering in British waters within three marine miles of any of
the coasts, buys, creeks, or harbours in Canada, into port and search her cargo, and may also examine the
master wpou cath touching the cargo and voyage ; and if the master or persen in conpunand does not truly
answer the questions put to him in such examination, be shall incur & penalty of 400 dollars ; and if
such ship, vessel, or boat is foreign, or not navigated according ta the Jaws of the United Kingdo, or of
Cannda, and (a) has been found fishing or preparing to fish, or to have been fishing in British waters
within three marine miles of any of the coasts, bays, creeks, or harbours of Canada, not included within
the above-mentioned limits, without a licence, or after the expiration of the term named in the last
licence granted to such ship, vesse), or boat, under section 1 of this Act, or (b) has entered such waters jor
any purposs not permitied by Treaty or Convention, or by any law of the United Kingdom, or of Gamnade,
for the time being in force, such ship, vesse}, or boat, and the tackle, rigging, apparel, furniture, stores
and cargo thereof shall be forfeited.”

(2) The Acts mentioned in the schedule hereto are heveby repealed. ) R

(3) This Act shall be construed ns one with the said “ Act respecting Fishing by Foreign Vessels,
and the amendments thereto.

1706} Y
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History of Leqislution concerning the Ertension across the State of Maine of the Cunadian Pacific Railuay.

The Tegislature of Maine, by the Act of the 2ud Febrnary, s, 1871, entitled < An Act to in-
corporate the Penobscot and Lake Moegantic Railroad Company,” incorjorated certain per-ous, including
Hon. J. 1L Pope and Sir A. T. Galt, with the right to econstruct a railroad in Maine from the Jine of the
Turopean and North American Railway to the St. Franeis and Lake Megantic International Railroad,
“orto any other railroad which might be constructed from Lennoxville in the Province of Quebee to
the east line of the State of Maine.” :

By the Act approved the 25th February, A.p. 1881, cap. 65, the same Legislature changed the title
of the Company to “ The International Railway Company of Maine,” and amended section 10 of the Act
of the 2nd February, A.p. 1871, to read as follows :—

“Section 10. Said corporation shall have power to make, order, and establish all necessary
byelaws and regulations consistent with the constitution and laws of this State for its own government,
and for the due and orderly conducting of its affairs and menagement of its property; and it is also
hereby authorized and empowered to make connection with any other railroad corporation ; fo lease or
sell ts line of railroad and property, cither before or after its completion, to any other railroad company,
either domestic or foreign ; to take a lease of or buy any other connecting line of railroad and property,
whether domestic or foreign, either before or after its completion; or to amalgamate its stock with the
stock of any connecting railroad, whether domestic or foreign, in order to form with such railroad a
single corporation, upon such termns as may be mutually agreed upon, which lease, sale, purchase, or
amalgamation shall be binding upon the parties according to the terms thereof.”

By the Act approved the 16th February, A.D. 1885, cap. 403, the Charter was amended so as to
authornze a change of the route in order to cross Moosehead Lake.

This route being found impracticable, the Legislature again, Ly the Act of the 14th March,
A.b. 1887, cap. 256, empowered the Company to go to the southward of Moosehead Lake, although by so
doing it enabled it to parallel the road of the Bangor and Piscataquis Railroad Company.

The railroad of the European and North American Railway, now the Maine Central Railroad
Company, is near the eastern line of the State of Maine, and extends from Bangor, in the State of
Maiue, to such eastern line, where it connects with the New Drunswick Railway ; which latter railway
crosses the St, Johm River by a bridge, reaches St. John, in New Brunswick, and thence by the Govern-
mental railway connects with Halifux in Nova Scotia and various points on the Gulf of St. Lawrence.

The New Brunswick Railway comprehends substantially all the railway system of New Brunswick,
and is one of the subordinate corporations of the Canadian Pacific Railway.

That portion of the European and North American Railwny interposing between the International
Railway of Maine, authorized by the above Charter of the 2nd February, AD. 1871, and the edst line of
the State of Maine, is fifty-six miles in length.

The Canadian Pacific Railway has, by contract, the right of joint occupation for running its trains
over this piece of railway.

Therefore the Act of the 2nd February, A.v. 1871, with its armhendments and the other arrangements
above described, give a continuous line from Lennoxville or Sherbrooke, in the Province of Quebec,
across the State of Maine to St. John and Halifax,

The Canadian Pacific Railway, with its new bridge across the St. Lawrence River at Lachine, has
an unbroken railway from the Pacific Ocean to Lennoxville and Sherbrocke, and now controls the line
from Sherbrooke and Lennoxville to the cast line of the State of Maine, and also the above Charter of
the 2nd February, A.p. 1871, with all its amendments,

This line in Maine is being nominally constructed by the Atlantie and North-west Railway, one of
the subordinate corporations of the Canadian Pacific Railway system, and the same subordinate
corporation which constructed the new St. Lawrence bridge at Lachine.

Therefore after this line in Maine iy completed, the Canadian Pacific Railway can run its trains
across the State of Maine continuously to and from the Pacific Ocean and all intermediate points, to and
from tide-waters at St. John and Halifax and various termini on the Gulf of St. Lawrence, so far
avoiding delivery or receipt of traffic to or at New York, Boston, or Portland, the latter an important
seaport in the very State by whose comity it is enabled to extend its line to the maritime provinces of
Canada.

Sub-Appendix in (B).
My, Phelan to Mr. Porter.

Sir, United States’ Consulute-General, Halifaw, August 26, 1886,

I HAVE the honour to acknowledge the receipt of instructions, dated the 19th August, 1886,
directing me to ascertain and report the precise formalities involved in our fishing-vessels reporting at
a Canadian custom-house, and whether it implies entry and clearance or payment of port charges.

In obedience to these instructions, T have to report that every fishing-vessel of the United States
entering a harbour in the maritime provinces of Canada is required to enter and clear the same as a
merchant-vessel, and pay harbour dues and, if over 80 tons, pilot dues. Canadian vessels in the
coasting trade are exempt from these charges.  Every fishing-vessel of the United States entering the
harbour of Halifax is required, in addition to the above charges, to pay on every entry a signal tax of
1 dollar, and in all cases 25 cents, and in some ports 50 cents, for making out papers. Canadian
Hshing-vessels are exempt from this tax. This morning the ¢ City Point,” released on bond, entered
the harbour of Halifax for repairs. Her wmaster reported at this Consulate-General ; I accompanied
him to the custom-house to report, when the sum of 1 dollar was exacted as a signal tax and 25 cents
ior making out the papers. I called on Collector Ross, and pointed out the inconsistency of requiring
the payment of a tax to secure commercial privileges in the port, and then denying them the privilezes
so secured. Mr. Ross very courteously stated that he recognized the delicate character of his duties
towards American fishermen, and endeavoured to discharge them honestly and as kindly as possible ;
ghat the fees paid were of no benefit to him; he had no diseretion but to collect them, I paid the fees
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under protest, and send you herewith receipts for the same. I overlooked the Harbour-master. He
sent a boat, and notified the captain to call at the office and pay his harbour dues. I paid them under
protest, and send you herewitn the receipt for the amount of 1 dollar, making a total of fees in the
harbour of Halifax for this entry of 2 dol. 25 e. I also send you receipts for fees paid at Shelburne
and Liverpool by the same vessel, amounting to 2 dol. 75 ¢., being 1 dol. 50 ¢, for Shelburne and
1 dol. 25 ¢. for Liverpool.
* ] s *
I am, &e.
(Signed) M. H. PHELAN.

(Inclosure 1.)
Receipt for Halifox Signal Dues.

Custom-house, Halifax, Nova Scotia, August 25, 1886,
Received from the master of the vessel “ City Point,” of Portland, Maine, from Western Banks, the
sum of 1 dollar on cntry, on account of the service of the signal-station at Halifax for the present
voyage.
y {(Seal) (Signed) S. NOBLE, J=, Collector.
Endorsed :
Paid under protest.
(Signed) M. H. PHELAN,
United States’ Consul-General,

(Inclosure 2.)
Receipt for Harbour-master’s Fees.

Horbour-master’s Office, 60, Bedford Row, Port of Halifax, Nova Scotia,
August 25, 1886,
Received from Captain Keene, master of “ City Point,” burthen 59 tons, the sum of 1 dollar, being

amount of Harbour-master's fees.
(Signed) GEO. McKERRDOR, Harbour-master.
Endorsed :
Paid under protest.
(Signed) M. H. PHELAN,
United States Consul-General,

(Inclosure 3.)

Certificate of Entry of Schooner  City Point.”
(No. A. 6.) Inwards, Pert of Halifax.
In the schooner “ City Point," of Portland, Maine, 59 tons register, ten men, Stephen Keene
master for the present voyage, from the Western Banks, freight in full, tons weight, tons
measurement, freight to be landed at this port.

_ 900 quint. green codfish, 3 casks cod oil.
(Seal of Surveyor of Customs,)
Entered this port to make repairs,

1, Stephen Keene, master of the ship or vessel called the “ City Point,” of 59 tons measurement or
thereabouts, last cleared from the port of Shelburne, do solemuly swear that, since the said vessel was
50 cleared, I have not broken bulk, nor has any part of her cargo been discharged or landed, oxr moved
from the said vessel ; and I further swear that the manifest now exhibited by me, and hereto annexed,
doth, to the best of my knowledge and belief, contain a full, true, and correct account of all the goods,
wares, and merchandize laden on board such vessel at the said port of Shelburne, or at any port or place
during her present voyage, except those reported and landed according to law at .

Sworn to at Halifax, the 25th day of August,

1886, in the presence of {Signed) STEPHEN KEENE, Moster or Purser.

(Signed) A. D. B. BrexniN, Collector.

(Inclosure 4.)
Recerpt for Harbour Dues at Shelburne.

Capt. Step. Keene, Dr. Port of Shelburne, Nova Scotia
To harbour dues, commencing from June 30, 1886.
Dol c. Received payment,
100 One § dollar.
0 50 « Citie Pointe,”
';‘5'6 ~ (Signed; JOHN LODICTI, Harbour masier.
' Dol o
Amount harbour dues ... .. 100
Making out papers .- . 050

T —

150




Receipt for Harbour Dues ot Liverpool,
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(Inclosure 5.)

Harbour-master's Office, Liverpool, Nova Scotia, Ap~il 21, 1886,

Schooner “ City Point,” 59 tons,
To W. A. Keuney, Dr., Harbour-master.

arbour -master's dues ..

Clearance

Received payment,
(Signed)

Dol. c.
100
025

125

W. A. KENNEY, Harbour-master.

Appendix (C).

Pisheries Arrangement proposed by United States with « Observations” of British Government and Reply of

Ad interim Arrangement proposed
by the United States Government.

ARTICLE 1.

WHEREAS, in the Ist Article
of the Convention between the
United States and Great Britain,
concluded and signed in London
on the 20th October, 1818, it was
agreed between the High Con-
tracting Parties “that the in-
habitants of the said United
States shall have for ever, in com-
mon with the subjects of His
Britannic Majesty, the liberty to
take fish of every kind on that
part of the southern coast of
Newfoundland which extends
from Cape Ray to the Bameau
Islands, on the western and
northern coast of Newfoundland,
from the said Cape Ray to the
Quirpon Islands, on the shores of
the Magdalen Islands, and also
on the coasts, bays, harbours, and
creeks, from Mount Joly, on the
southern coast of Labrador, to
and through the Straits of Belle-
isle, and thence northwardly in-
dlefinitely along the coast, with-
nut prejudice, however, to any of
the exclusive rights of the Hud-
son’s Bay Company; and that the
American fishermen shall also
have liberty for cver to dry and
cure fish in any of the unsettled
bays, harbours, and crecks of the
southern part of the coast of New-
foundland, here above described,
and of the coast of Labrador ; but
50 soon as the same, or any por-
tion thereof, shall be settled, it
shall not be lawtul for the said
fishermen to dry or cure fish at
such portions so settled without
previous agreement for such pur-
pose with the inhabitants, pro-
prietors, or possessors of the
ground;” and was declared that
“the United States hereby re-
nounce fore ver any liberty here,
tofore enjoyed or claimed by the
inhabitants thereof to take, dry

Government of United States.

amm——

Observations on Mr. Bayard's
Memorandum.

THE most important departure
in this Article from the Protocol
of 1866 is the interpolation of
the stipulation, “that the hays
and harbours from which Ameri-
can vessels are in future to be
excluded, save for the purposes
for which entrance into bays and
harbours is permitted by said
Article, are hareby agreed to be
taken to be such harbours as are
10, or less than 10, miles in
width, and the distance of 3 ma-
rine miles from such bays and
harbours shall be measured from
a straight line drawn across the
bay or harbour in the part
nearest the entrance at the first
point where the width does not
exceed 10 miles.”

This provision would involve a
swrrender of fishing rights, which
have always been regarded as the
exclusive property of Canada,and
would make common fishing
grounds of the territorial waters
which, by the law of nations, have
been invariably regarded, both in
Great Britain and the United
States, as belonging to the ad-
jacent country. In the case, for
instance, of the Baie des Chaleurs,
a peculiarly well-marked and
almost land-locked indentation of
the Canadian coast, the 10-mile
line would be drawn from points
in the heart of Canadian terri-
tory, and almost 70 miles dis-
tance from the natural entrance or
mouth of thebay. This wonld be
done in gpite of the fact that, both
by Imperial legislation and by
judicial interpretation, this bay
has been declared to form a part
of the territory of Canada. (See
Imperial Statute 14 & 15 Vict,
cap. 63 ; and Mouat ». McPhee,
5 Superior Court of Canada
Reports, p. 66.)

Reply to « Observations” on
Proposal.

A PRIOR agreement between
the two Governments as to the
proper definition of the “bays
and harbours” from which Ame-
rican fishermen are hereafter to
be excluded would not only faci-
litate the labours of the proposed
Commission by materially assist-
ing it in defining such bays and
harbours, but would give to itt
action a finality that could nos
otherwise be expected. The width
of 10 miles was proposed, not
only because it had been followed
in Conventions between many
other Powers, but also because it
was deemed reasonable and just
in the present case; this Govern-
ment recognizing the fact that,
while it might have claimed a
width of 6 miles as a basis of
settlement, fishing within bays
and harbours only slightly wider
would be confined to areas so
narrow as to render it practically
valueless, and almost necessarily
expose the fishermen to constant
danger of carrying their opera-
tions into forbidden waters. A
width of more than 10 miles
would give room for safe fishing
more than three miles from either
shore, and thus prevent the con-
stant disputes which this Govern-
ment’s proposal, following the
Conventions above noticed, was
designed to avert.

It was not known to involve
the surrender of rights “which
had always been regarded as the
exclusive property of Canada,” or
to “make common fishing-ground
of territorial waters, which, by
the law of mnations, have been
invariably regarded, both in Great
Britain and the United States,
as belonging to the adjacent
country.”

The case of the Raie des Cha-




Ad interim Arrangement proposed
Iy the United Statcs’ Government.

or cure fish on or within 3 marine
miles of any of the coasts, bays,
creeks, or harbours of His
Pritannic Majesty’s dominions in
America not included within the
above-mentioned limits; provided,
however, that the American
fishermen shall Dbe admitted to
enter such bays or harbours for
the purpose of shelter, and of re-
pairing damages therein, of pur-
chasing wood, and obtaining
water, and for no other purpose
whatever. But they shall be
under such restrictions as may be
necessary to prevent their taking,
drying, or curing fish therein, or
in any other manner whatever
abusing the privileges hereby re-
served to them;” and whereas
differences have arisen in regard
to the extent of the above-men-
tioned renunciation, the Govern-
ment of the United Statcs and
Her Majesty the Queen of Great
Britain, heing equally desirous of
avoiding further misunderstand-
ing, agree to appoint a Mixed
Conunission for the following pur-
poses, namely :—

1. To agree upon and cstablish,
by a series of lines, the limits
which shall separate the exclu-
sive from the common right of
tishing on the coast and in the
adjacent waters of the DBritish
North American Colonies, in con-
formity with the Ist Article of
the Convention of 1818, except
that the bays and harbours from
which American fishermen are in
the future to be excluded, save
for the purposes for which en-
trance into the bays and harbours
is permitted by said Article, arc
hereby agreed to be taken to be
such bays and harbours as are
10, or less than 10, miles in
width, and the distance of 3
marine miles from such bays and
harbours shall be measured from
a straight line drawn across the
bay or harbour, in the part nearest
the entrance, at the first point
where the width does not exceed
10 miles, the said lines to be
regularly numbered, duly de-
scribed, and also clearly maxked
on Charts prepared in duplicate
for the purpose.

2. To agree upon and establish
such Regulations as may be neces-
sary and proper to secure to the
fishermen of the United States
the privilege of entering bays and
harbours for the purpose of shelter
and repairing damages therein, of
purchasing wood, and of obtaining
water, and to agree upon and
establish such restrictions as may
he necessary to prevent the abuse

{706]
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Observativis on Mr. Bayord's
Memorandum.

The Convention with France
in 1839, and similar Conventions
with other European Powers,
form no precedents for the adop-
tion of a 10-mile limit. Those
Coanventions were, doubtless,
passed with a view to the geo-
graphical peculiarities of the coast
to which they related. They had
for their object the definition of
the boundary-lines, which, owing
to the configuration of the coast,
perhaps could not readily be
settled by reference to the law of
nations, and involve other condi-
tions which are inapplicable to
the territorial waters of Canada,

This is shown by the fact that
in the Trench Convention the
whole of the oyster-beds in Gran-
ville Day, otherwise called the
Bay of Cancale, the entrance of
which exceeds 10 miles in width,
were regarded as French, and the
enjoyment of them is reserved to
the local fishermen.

A reference to the action of the
United States’ Governieent, and
to the admission made by their
statesmen in regard to bays on
the American coasts, strengthens
this view ; and the case of the
English ship “Grange” shows
that the Government of the
United States in 1793 claimed
Delaware Bay as being within
territorial waters,

Mr. Bayard contends that the
rule which he asks to have set up
was adopted by the Umpire of
the Commission appointed under
the Convention of 1853 in the
case of the United States’ fishing-
schooner “ Washington,” that it
was by him applied to the Bay of
Fundy, and that it is for this
reason applicable to other Cana-
dian bays.

It is submitted, however, that
as one of the headlands of the
Bay of Fundy is in the territory
of the United States, any rules of
international law applicable to
that bay are not therefore equally
applicable to other bays the head-
lands of which are both within
the territory of the same Tower.

The second paragraph of the
Ist Article does not incorporate
the exact langnage of the Conven-
tion of 1818. For instance, the
words “and for no other purpose
whatever” shonld be inserted
after the mention of the purposes
for which vessels may enter Ca~
nadian waters, and after the words
“as may be necessary to prevent”
should be inserted, « their taking,
drying, or curing fish therein, or
in any other manner abusing the
privileges reserved,” &c.

Reply to  Observations” on
Proposel.

leurs, the only case cited in this
relation, does not appear to sus-
tain the “observations” above
quoted. From 1851 until 1866
American  fishermen were per-
mitted free aceess to all tervitorial
waters of the provinces under
Treaty stipulations. From 1866
until 1870 they enjoyed similar
access under special licences is-
sued by the Canadian Govern-
ment. In 1870 the licence
system was discontinued, ound
under date of the 14th May of
that year a draft of Special In-
structions to oflicers in command
of the marine police, to protect
the inshore fisheries, was sub-
mitted by Mr. P, Mitchell, Mini-
ster of Marine and Fisheries of
the Dominion, to the Privy Coun-
cil, and on the same day was
approved. In that dwaft the
width of 10 miles, as now pro-
posed by this Govermmnent, was
laid down as the definition of the
bays and harbours from which
American fishermen were to be
excluded ; and in respect to the
Baie des Chaleurs, it wus directed
that the officers mentioned should
not admit American fishermen
“inside of a line drvawn across at
that part of such bay where its
width does not exceed 10 miles.”
(See Sess. Pap., 1870 ; see also
Appendix A to this Memoran-
dum.) Tt is true that it was
stated that thesc limits were “ for
the present to be exceptional”
But they are irveconcilable with
the supposition that the present
proposal of this Government
“would involve a surremder of
fishing rights which have always
been regarded as the exclusive
property of Canada.”

It is, however, to be observed
that the instructions above re-
ferred to were not enforced, bug
were, at the vequest of Her
Majesty’s Government, amended,
by confining the exercise of police
jurisdiction to a distance of 3 miles
from the coasts or from bays less
than 6 miles in width. And in
respect to the Baie des Chaleurs,
it was ordered that American
fishermen should not be interfered
with unless they were found
within 3 miles of the shore. (Sess.
Pap, vol. iv,, No. 4, 1871; see
also Appendix B.)

The final instructions of 1870
being thus approved and adopted,
were reiterated by their reissue in
1871. Such was the condition of
things from the discontinuance of
the Canadian licence system in
1870, until, by the Treaty of
‘Washington, American éshermen



Ad nterds Arrangement propesed
Ly the United States Governnent.

of the privilege reserved by said
Convention to the fishermen of
the United States.

3. To agree upon and recom-
mend the penalties to be adjudged,
and such proceedings and juris-
diction as may he necessary to
secure a speedy trial and Judg-
ment, with as little expense as
possible, for the violators of rights
and the transgressors of the limits
and restrictions which may be
hereby adopted,

Provided, however, that the
limits, restrictions, and Regula-
tions which may be agreed upon
by the said Commission shall not
be final, nor have any cffect, until
s0 jointly confirmed and declared
hy the United States and Her
Majesty the Queen of Great
Pritain, cither by Treaty or by

laws matually acknowledged.

86

Olservations on Mr, Buyards
Memorandum.

To make the language conform
correctly to the Convention of
1818, several other verbal altera-
tions, which need not be enume-
rated here, would be necessary.

Reply to “ Obsercations” on
Proposal.

again had access to the inshora
fisheries.

As to the Statute cited (14 and
15 Vict, cap. 63, Tth August,
1851), it is only necessary to say
that it can have no relevance to
the present discussion, because it
related exclusively to the settle-
ment of disputed boundaries be-
tween the two British provinces
of Canada and New Brunswick,
and had no international aspect
whatever; and the same may be
said of the case cited, which was
wholly domestic in its nature,

Excepting the Baie des Cha-
leurs, no case is adduced to show
why the limit adopted in the Con-
ventions regulating the fisheries
in the British Channel and in the
North Sea would not be equally
applicable to the provinces. The
coasts bordering on those waters
contain numerous “bays” more
than 10 miles wide; and no othex
condition Las heen suggested to
make the limit established by
Great Britain and other Powers
as to those coasts *inapplicabie”
to the coasts of Canada.

The exccption referred to (of
the oyster beds in Granville Bay)
from the 10-mile rule in the Con-
ventions of 1839 and 1843, be-
tween Great Dritain and France,
is found, upon examination of the
latter Convention, to be “esta-
blished upon special prineiples;”
and it is believed that the area of
waters so excepted is scarcely
12 by 19 miles. In this relation
it may be instructive to note the
terms of the Memorandum pro-
posed for the Forzign Office in
1870 with reference to a Com-
mission to settle the fishiny
limits on the coast of British
North America.  (Sess. Pap,,
1871 ; see also Appendix C.)

The Baie des Chalews is 16}
miles wide at the mouth, mea-
sured from Birch Point to Point
Macquereau; contains within its
limits several other well-defined
bays, distingnished by their re-
speetive names, and, according to
the “observations,” o distance of
almost 70 miles inward may be
traversed hefore reaching the
10-mile line.

The Delaware Bay is 11] miles
wide at the mouth, 32 miles from
which it narrows into the river of
that name, and has always been
held to be teiritorial waters,
before and since the case of the
“(Crange” (an international case)
in 1793, down to the present
time,

In delivering Judgment in the
case of the “ Washington,” the



Ad interim Arrangement proposed
by the United States' Government.

ArticLE 1L

Pending a definitive arrange-
meut on the subject, Her Britan-
nic Majesty’s Government agree
to instruct the proper Colonial
and other British officers to
abstain from seizing or molesting
fishing - vessels of the TUnited
States unless they are found
within 3 marine miles of any of
the coasts, hays, creeks, and har-
hours of Her Britannic Majesty’s
dominions in America, there fish-
ing, or to have heen fishing or
preparing to fish within those
timits, not included within the
limits within which, under the
Treaty of 1818, the fishermen of
the United States continue to
retain 2 common right of fishery
with Her Britannic Majesty’s
subjects.
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Observations on Mr. Bayard's
Menorandum.

This Article would suspend the
operation of the Statutes of Great
Britain and of Canada, and of the
provinces now constituting Canada,
not only as to the various offences
connected with fishing, but as to
Customs, harhours, and shipping,
and would give to the fishing-
vessels of the United States pri-
vileges in Canadian ports which
are not enjoyed by vessels of any
other class, or of any other nation.
Such vessels would, for example,
be free from the duty of reporting
at the Customs on entering a
Canadian harbour, and no safe-
guard could be adopted to prevent
infraction of the Customs Laws
by any vessel asserting the cha-
racter of a fishing-vessel of the
United States.

Instead of allowing to such
vessels merely the restricted pri-
vileges reserved by the Conven-
tion of 1818, it would give them
greater privileges than are enjoyed
at the present time by any vessels
in any part of the world. .

Reply to « Obscrrations™ on
Proposul.

Umpire considered the headland
theory, and pronounced it “new
doctrine.” He noted, among other
facts, that one of the I z:adlands of
the Bay of Fundy was in the
United States, but did not place
his decision on that ground. And
immediately in the next case,
that of the “Argus,” heard by
him and decided on the same
day, he wholly discarded the
headland theory, and made an
award in favour of the owners.
The “Argus” was seized, not in
the Bay of Fundy, but because
(although more than 3 miles from
land) she was found fishing within
a line drawn from headland to
headland, from Cow Bay to Cape
North, on the north-east side of
Cape Breton Island.

The language of the Conven-~
tion of 1818 was not fully incor-
porated in the second paragraph
of the Ist Article of the proposal,
because that paragraph relates to
Regulations for the secure enjoy~
ment of certain privileges ex-
pressly reserved. The words,
“and for no other purpose what-
ever,” would in this relation be
surplusage. The restrictions to
prevent the abuse of the privi-
leges referred to would necessarily
be such as to prevent the  taking,
drying, and curing” of fish. For
these reasons the words referred
to were not inserted, nor is the
usefulness of their insertion ap-
parent.

ArTicLE IL

The objections to this Article
will, it is believed, he removed
by a reference to Axticle VI, in
which “the United States agrees
to admonish its fishermen to
comply ” with Canadian Customs
Regulations, and to co-operate in
sectitag their enforcement. Obe-
dieace by American fishing-
vessels to Canadian laws was
believed, and certainly was in-
tended, to be secured by this
Axticle. By the consolidation,
however, of Articles II and VI,
the criticism would be fully met.




Ad inderim Arrangemenl proposed
by the United States Goveinament.

Articie (1L

For the purpose of exceuting
Article T of the Convention of
1818, the Governmment of the
United States and the Govern-
went of Her Biitanuic Majesty
heveby agree to send each Lo the
Gulf of 8t Lawrence a national
vessel, and alse one cach to cruize
durmg the fishing season on the
southern coasts of Nova Scotia.
‘Whenever a fishing-vessel of the
United States shall be seized for
violating the provisions of the
aforesaid Convention by fishing,
or preparing to fish, within 3
warine wiles of any of the coasts,
bays, crecks, and harbours of Her
Britannic Majesty’s  dominions
included within the lmits within
which fishing is, by the terms of
the said Convention, renounced,
such vessel shall forthwith be
reported to the officer in com-
mand of one of the said national
vessels, who, in conjunction with
the officer in command of another
of said vessels of different nation-
ality, shall hear and examine into
the facts of the case.  Should
the said Commanding Officers be
of opinion that the charge is not
sustained, the vessel shall be
released. But if they should lLe
of opinion that the vessel should
be subjected to a judicial exami-
nation, she shall forthwith be
sent for trial before the Vice-
Admiralty Cowrt at Halifax, If,
however, the said Commanding
Officers should differ in opinion,
they shall name some third per-
son to act as Umpire between
them; and should they be unable
to agree upon the name of such
third person, they shall each name
a person, and it shall be deter-
mined by Iot which of the two
persons so named shall be the
Umnpire.

ArTicLe IV.

The fishing- vessels of the
United States shall have in the
cstablished ports of entry of Her
Britannic Majesty’s dominions in
America the same commercial
privileges as other vessels of the
United States, including the pur-
chase of bait and other supplies;
and such privileges shall be ex-
ercised subject to the same Rules

8§

Obse riativns on Mr. Boyard's
Memorandvm.

This Article would deprive the
Courts in Canada of their juris-
diction, and would wvest that
jurisdietion in o Tribunal not
bound by legal principles, but
clothed with supreme authority
to decide on most important
rights of the Canadian people.

It would submit such rights to
the adjudication of two mnaval
officers, one of thew belonging to
a foreign country, who, if they
should disagree and be unable to
choose an Umpire, must refer the
final decision of the great interests
which might be at stake to some
person chosen by lot.

If a vessel charged with infrac-
tion of Canadian fishing rights
should be thought worthy of
being subjected to a  judicial
cxamination,” she would be sent
to the Viee-Admiralty Comrt at
Halifax ; but there would be no
redress, no appeal, and no refer-
ence to any Tribunal if the naval
officers should think proper to
release her.

It should, however, be observed
that the limitation in the second
sentence of this Article of the
violations of the Conveuntion
which arc 1o render a vessel
liable to seizure could not he ac-
cepted by Her Majesty’s Govern-
nent,

Tor these reasons, the Article
in the form proposed is inadmis-
sible ; but Her Majesty’s Govern-
ment are not indispu-cd to agree
to the prineiple of a joint inquiry
by the naval officers of the two
countries in the first instance, the
vessel to be sent for trial at
Halifax if the naval officers do
not agrec that she should be
released.

They fear, however, that there
would be serious practical diffi-
culties in giving effect to this
arrangement, owing to the great
length of coast, and the delays,
which must in conseguence be
frequent, in securing the presence
at the same time and place of the
naval officers of both Powers.

This Article is also open to
grave objection. It proposcs to
give the United States’ fishing-
vessels the same commercial pri-
vileges as those to which other
vessels of the United States are
entitled, although such privileges
are expressly renounced by the
Convention of 1818 on bebalf of
fishing-vessels, which were there-

Beply to ¢ Observations” on
Proposal.

ARrmicLe III

As the chief object of this
Arxticle is not unacceptable to
Her Majesty’s Government—ig,
the establishment of a joint sys.
tem of inquiry by naval officers
of the two countries in the first
instance—it is believed that the
objections suggested may be re-
moved by an enlargement of the
list of enumerated offences so as
to include infractions of the
Regulations which may be estab-
lished by the Commission. And
the treatment to be awarded to
such infractions should also he
considered by the same body.

ArTICLE IV,

The Treaty of 1818 related
solely to fisheries. It was nof a
Commercial Convention, and no
commercial privileges were re-
nounced by it. It contains no
reference to “ ports,” of which, it
is believed, the only ones then
existing were Halifax, in Nova
Scotia, and possibly one or two
more in the other provinces; and




Ad inderim Arrangement proposed
by the United States Government,

Regulations and payment of the
same port charges as are pre-
scribed for other vessels of the
United States.
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Observations on Mr. Bayard's
Memorandum,

after to be denied the right of
access to Canadian waters for any
purpose whatever, except those of
shelter, vepairs, and the purchase
of wood and water. It has fre-
quently been pointed out that an
attempt was made, during the
negotiations which preceded the
Convention of 1818, to obtain for
the fishermen of the United States
the right of obtaining bait in
Canadian waters, and that this
attempt was successfully resisted.
In spite of this fact it is proposed,
under this Article, to declare that
the Convention of 1818 gave that
privilege, as well as the privilege
of purchasing other supplies in
the harbours of the Dominion.

Reply to « Observations” on
Proposal.

these ports were not until long
afterwards opened, by reciprocal
commercial regulations, to vessels
of the United States engaged in
trading.

The right to “obtain” (ie.,
take, or fish for) bait was not
insisted upon by the American
negotiators, and was doubtless
omitted from the Treaty because,
as it would have permitted fishing
for that purpose, it was a partial
reassertion of the right to fish
within the limits as to which the
right to take fish had already
been expressly renounced.

The purchase of bait and other
supplies by the American fisher-
men in the established ports of
entry of Canada, as proposed in
Axticle IV, is not regarded as
inconsistent with any of the
provisions of the Treaty of 1818;
and in this relation it is pertinent
to note the declaration of the
Ear] of Kimberley, in his letter
of the 16th February, 1871, to
Lord Lisgar, that “the exclusion
of American fishermen from re-
sorting to Canadian ports, except
for the purpose of shelter, and
of repairing damages therein,
purchasing wood, and obtaining
water, might be warranted by the
letter of the Treaty of 1818, and
by the terms of the Imperial
Act 59, Geo. III, chap. 38; but
Her Majesty’s Government feel
bound to state that it seems to
them an extreme measure incon-
sistent with the general policy of
the Empire, and they were dis-
posed to concede this point to
the United States’ Government
under such restrictions as may be
necessary to prevent smuggling,
and to guard against any sub-
stantial invasion of the exclusive
rights of fishing which may be
reserved to British subjects.”

It is not contended that the
right to purchase bait and sup-
plies, or any other privilege of
trade, was given by the Treaty of
1818. Neither was any such
right or privilege stipulated for or
given by the Treaty of 1854, nor
by the Treaty of Washington ; and
the Halifax Commission decided,in
1877, that it was not “ competent”
for that Tribunel “to award com-
pensation for commercial inter-
course between the two countries,
nor for purchasing bait, ice, sup-
plies, &c., nor for permission to
tranship cargoes in  British
waters” And yet this Govern-
ment is not aware that, during
the existence of the Treaty of
1854, or the Treaty of Washing-
ton, question was e;er made of




Ad interim Arrangenent proposed
by the United States’ Government.

ARTICLE V.

The CGovernment of Her
Britannic Majesty agree to ve-
lease all United States’ fishing-
vessels now under seizure for
tailing to report at custom-houses
when seeking shelter, repairs, or
supplies, and to refund all fines
exacted for such failure to report.
And the High Contracting Parties
agree to appoint a Joint Com-
mission to ascertain the amount
of damage caused to American
fishermen during the yecar 1886
by seizure and detention in
violation of the Treaty of 1818,
said Commission to make awards
thevefor to the parties injured.

ARTICLE VI

‘'he Government of the United
Stices and the Government of

90

Otbsereations on My, Bayard’s
Memorandum.

By this Article, it is proposed
10 give retrospective effect to the
unjustified interpretation sought
to Le placed on the Convention
by the last preceding Article.

It is assumed, without discus-
sion, that all United States’
fishing-vessels which have been
seized since the expiration of the
Treaty of Washington have been
illegally seized, leaving, as the
only question still open for con-
sideration, the amount of the
damages for which the Canadian
authorities are liable.

Such a proposal appears to
Her Majesty’s Government quite
inadmissible.

This Article calls for no re-
mark.

Reply to « Observations” on
Proposal,

the right of American fishermen
to purchase bait and other sup.
plies in Canadian ports, or that
such privileges were ever denied
them.

ARTICLE V.

This Government is not dis-
posed to insist on the precise
form of this Article, but is ready
to substitute therefor a submission
to arbitrafion in more general
terms,

Her Britannic Majesty agree to
uive concurrent notification and
warning of Canadian Customs
Regulations, and the United States
agrees to admonish its fishermen
to comply with them and co-
operate in securing their ‘enforce-
ment.

APPENDIX (A).

«In such capacity, your jurisdiction must be strietly confined within the limit of ¢three marine
miles of any of the coasts, bays, creeks, or harbours’ of Canada with respect to any action you may
take against American fishing-vessels and United States’ citizens engaged in fishing. Where any of
the bays, croeks, or harbours shall not cxceed 10 geographical miles in width, you will consider that
the line of demarcation extends from headland to headland, either at the entrance to such bay, creek,
or harbour, or from and between given points on both sides thereof, at any place nearest the mouth
where the shores are less than 10 miles apart ; and may exclude foreign fishermen and fishing-vessels
therefrom, or seize if found within 3 marine miles of the coast.

« Jurisdiction.—The limits within which you will, if necessary, exercise the power to exclude
United States’ fishermen, or to detain American fishing-vessels or boats, are for the present to be excep-
tional. Difficulties have arisen in former times with respeet to the question whether the exclusive
limits should be measured on lines drawn parallel everywhere to the coast, and describing its sinuosities,
or on lines produced from headland to headland across the entrances of bays, creeks, or harhours. Her
Majesty’s Government are clearly of opinion that by the Counvention of 1818 the United States have
renounced the right of fishing not only within 3 miles of the colonial shores, but within 3 miles of a
line drawn across the mouth of any Dritish bay or creek. It is, however, the wish of Her Majesty’s
Government neither to concede, nor for the present to enforce, any rights in this respect, which are in
their nature open to any serious question. Until further iustructed, therefore, you will not interfere
with any American fishermen unless found within 3 miles of the shore, or within 3 miles of a line
drawn acrogs the mouth of a bay or creek which is less than 10 geographical miles in width. In the
case of any other bay, as the Baie des Chaleurs, for example, you will not admit any United States’
fishing-vessel or boat, or any American fishermen, inside of a line drawn across at that part of such
hay where its width does not exceed 10 miles.”—(Session Papers, vol, iii, No. 6, 1870.)
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ArpENDIX (B).

“In such capacity, yowr jurisdiction must be strictly confined within the limit of ¢ thrce marine
niles of any of the coasts, bays, creeks, or harbours’ of Canada with respect to any action you may
take against American fishing-vessels and United States’ citizens engaged in fishing. Where any of
the bays, creeks, or harbours shall not exceed 6 geographical miles in width, you will consider that the
line of demarcation extends from headland to headland either at the entrance to such bay, creek, or
harbour, or from and hetween given points on hoth sides thereof, at any place nearest the mouth where
the shores are less than 6 miles apart, and may exclude foreign fishecrmen and fishing-vessels thevefrom,
or seize if found within 3 marine miles of the coast. :

“ Jurisdiction.—~The limits within which you will, if necessary, exercise the power to exclude
United States’ fishermen, or to detain American fishing-vessels or boats, are for the present to be excep-
tional, Difficulties have arisen in former times with respect to the question whether the exclusive
limits should he measured on lines drawn parallel everywhere to the coast and describing its sinuosities,
or on lines produced from headland to headland across the entrances of bays, creeks, or harbours. Her
Majesty’s Government are clearly of opinion that, by the Convention of 1818, the United States have
renounced the right of fishing not only within 3 miles of the colonial shores, but within 3 miles of a
line drawn across the mouth of any British bay or creek. It is, however, the wish of Her Majesty’s
Government ncither to concede, nor for the present to enforce, any rights in this respect, which are in
their nature open to any serious question. Until further instructed, therefore, you will not interfere
with any American fishermen unless found within 3 miles of the shore, or within 3 miles of a line
drawn across the mouth of a bay or a creek which, though in parts more than 6 miles wide, is less than
6 geographical miles in width at its mouth. JIn the case of any other bay, as Buic des Chaleurs, for
example, you will not interfere with any United States’ fishing vessel or boat, or any American fisher-
men, unless they are found within 3 miles of the shore.

“ Action.—You will accost every United States’ vessel or boat actually within 3 marine niles of
the shore, along any other part of the coast except Labrador and around the Magdalen Islands, or
within 3 marine 1iniles of the entrance of any bay, harbour, or creek which is less than 6 geographical
miles in width, or inside of a line drawn across any part of such bay, harbour, or creek, at points nearest
to the mouth thereof, not wider apart than 6 geographical miles, and if either fishing, preparing to fish,
or having obviously fished, within the exclusive limits, you will, in accordance with the above-
recited Acts, seize at once any vessel detected in violating the law, and send or take her into port for
condemnation ; but you are not o do so wnless it is evident and con be clearly proved that the offence of
Jishing has been commyitted, and that the vessel is captured within the prohibited limits” (Session Papers,
vol. iv,, No. 4, 1871)

ArpENDIX (C).
The Secrctary of State for the Colowies to the Governor-General.

Sir, Downing Street, October 10, 1870.

I inclose a copy of a Memorandum, which I have requested Lord Granville to transmit to Sir Fe.
Thornton, with instructions to communicate with you before addressing himself to the Government o
the United States on the subject to which the Memorandumn relates.

The object of Her Majesty’s Government is, as you will observe, to give effect to the wishes of
your Government, by.appointing a Joint Commission, on which Great Britain, the United States, and
Canada are to be represented, with the object of inquiring what ought to be the geographical limits of
the exclusive fisheries of the British North American Colonies. In accordance with the understood
desire of your advisers, it is proposed that the inquiry should be held in America.

The proposal contained in the last paragraph is made with a view to avoid diplomatie difficulties,
which might otherwise attend the negotiation.

I have, &e.
(Bigned) KIMBERLEY.

Governor-General the Right Hon. Sir John Young, G.C.B,, G.CM.G.

Memorandum for Foreign Office respecting a Commission fo settle Limits of the vight of exclusive Fishery on
the Coast of British North America. :

A Convention made between Great Britain and the United States on the 20th October, 1818, after
securing to American fishermen certain rights to be exercised on part of the coasts of Newfoundland
and Labrador, proceeded as follows :-— :

« And the United States hereby renounce for ever any liberty heretofore enjoyed or claimed by the
inhabitants thereof, to take, dry, or cure fish on or within 3 miles of any of the coasts, bays, creeks, or

- harbours of His Britannic Majesty’s dominions in America, not included within the above limits.”

The 1right of Great Britain to exclude American fishermen from waters within three miles of
the coast is unambiguous, and, it is believed, uncontested. But there appears to be some doubt
what are the waters described as within 3 miles of bays, creeks, and harbours. When a bay is less than
6 iniles broad, its waters are within 3 miles limit, and therefore clearly within the meaning of the
Treaty; but when it is more than that breadth, the question arises whether it is a bay of Her
Britannic Majesty’s dominions. ‘
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This is a question which has to be considered in each particular case with regard to international
law and usage. When such a hay, &c., is not a bay of Her Majesty’s dominions, the American fisher-
men will be entitled to fish in it, except within 3 miles of the “coast;” “when it is a bay of Her
Majesty’s dominions,” they will not be permitted to fish within 3 miles of it; that is to say (it is pre-
sumed), within 3 wiles of a line drawn from headland to headland.

It is desirable that the Dritish and American Government should come to a clear understanding
in the case of each bay, creck, or harliour, what are the precise limits of the exclusive rights of Great
Britain, and should define those limits in such a way as to be incapable of dispute, either by reference
to the bearings of certain lieadlands, or other oljeets on shore, or by laying the lines down in a map or
chart.

With this objeet it is proposed that a Commission should be appointed, to be composed of Repre-
seutatives of Gireat Britain, the United States, and Canada, to hold ils sittings in Ameriea, and to
report to the Dritish and American Governments their opinion eitheras to the exact geographical limits
to which the renunciation above quoted applies, or, if this is found impracticable, to suggest some line
of delineation along the whole coast, whicl, thongh not in exact conformity with the words of the Con-
vention, may appear to them consistent in substance with the just rights of the two nations, and calen-
lated to remove oceasion for further controversy,

1t is not intended that the results of the Comuission should necessarily be embodied in a new
Convention between the two countries, but if an agreement can be arrived at, it may be sufficient that
it should be in the form of an understanding between the two Governments as to the practical inter-
pretation which shall be given to the Convention of 1818. (Session Papers, 1871.)

No. 88.
Foreign Office to Colonial Ofice.

Foreign Office, December 7, 1887.
[Transmits copy of No. 278 to Sir L. West, dated November 24, 1887 : ante, No. 78.]

No. 89.

Mr. Chamberlain to the Marquis of Salisbury.—(Received December 11.)

(Secret.)

(Telegraphic.) . Washington, December 11, 1887.
CONFERENCE adjourned tili 4th January. I go to Ottawa on 19th instant, to
confer with Canadian Government.

(Private.)

{)nterview with Mr. Bayard yesterday suggests possible solution. Particulars by
next bag, '
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No. 90.

Her Majesty’s Plenipotentiaries at the Fisheries Conference to the Marquis of Salisbury.—
(Received December 12.)
{No. 3. Confidential.)
My Lord, Washington, November 27, 1887.
WE have the honour to inclose herewith, for your Lordship’s information, a Memo-
randum of the proceedings of the Fishery Conference at their meeting of the 28th instant. .
We have, &c.
(Signed) J. CHAMBERLAIN.
L. S. SACKVILLE WEST.
CHARLES TUPPER.

Inclosure in No. 90.
WasHINGTON FisEERY CONFERENCE, 1887.

Second Meeting.—November 28, 1887,

THE Conference met according to adjournment on Monday, the 28th November, 1887,
all the Plenipotentiaries being present.

Mr. Bayard handed in a Report of the proceedings in the Vice-Admiralty Court at
Halifax in the case of the fishing-vessel ¢ David J. Adams ” (Appendix D*).

Myr. Chamberlain stated that the reply of Her Majesty’s Plenipotentiaries to the
Memorandum of the United States’ Plenipotentiaries which had been handed in at the last
meeting consisted of three parts: (1) a general reply; (2) a more detailed argument on
the several points; and (3) a reply to the paperst (Appendices B and C) which had
accompanied the United States’ Memorandum, and which contained the sclected cases of
maltreatment of United States’ fishing-vessels and observations on ad interim arrangement.

Mr. Chamberlain proceeded to read Part T of this reply, and—

Sir C. Tupper read Part 1I.

Part III was not read.

The whole reply was handed to the Protocolists to be printed. It will be found as
Appendix (E) to the present record.

Mr. Bayard said he must defer criticism for the present; and in the course of a
discussion which followed on certain points in the reply, he disclaimed on behalf of the
United States’ Plenipotentiaries any contention that the Convention of 1818 had been
modified by subsequent negotiations or legislation.

Mr. Chamberlein having explained how he had arrived at the conclusion that the
argument on pp. 2-5 of the Memorandum had pointed towards such a conclusion,

Mr. Bayard said that the argument simply was that the Convention of 1818 could not
relate to a state of things that did not exist at the time it was signed. It gave rights to
fishermen which it did not give to merchant-vessels. Those rights were, it is true,
restricted, but the Convention did not refer in any way to the question of access to ports
for ordinary commercial purposes. He referred to Jay's Treaty of 1794, which allows vessels
to go into a port for repairs, but limits the right by stating that they must not sell their
cargo. This provision had never been enforced. Thé contention of the United States has
always been that the Convention of 1818 relates only to fishing, and that the question of
entering ports for commercial purposes does not come within its scope.

Mr. Chamberlain contested that view. The four purposes—wood, water, shelter, and
repairs—for which United States’ fishing-vessels were allowed by the Convention of 1818

to enter Canadian harbours, are privileges of humanity, and on that score they were
granted to fishing-vessels, which were expressly prohibited from entry for any other
purpose. These privileges would not have been denied to merchant-vessels.

Mr. Bayard explained that the passage on p. 5 of the United States’ Memorandum
was simply intended as an illustration of what would have been the position if the Conven-
tion of 1818 had not existed. i

Mr. Chamberlain had no objection to admit that if the Convention of 1818 were not in
existence the question of commercial intercourse between Canada and the United States
would be regulated by the comity of nations. But that Convention does exist, and by
it the status of fishermen in regard to access to Canadian harbours is regulated in express
terms,

& Not printed. , .

+ Parts I and II now appear together, and form Appendix (B). Part Il is sub-Appendix (E) in two papers.,

[706] 2B
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Mr.Bayard said that if the true construction of that Convention were that for which
the Canadian Government now contend, it would have been a ‘Treaty not of friendship
but of hostility, and would have been a damnose hereditus to the fishermen of the
United States, who would, by it, have been placed in a position worse than that of the
ordinary trader.

Mr. Chamberlain replied that the status establishcd by the Convention was
deliberately created on account and in return for privileges thereby granted to United
States’ fishermen in British waters far greater than those enjoyed by any other fishermen
in the territorial waters of a foreign State.

Mr. Bayard said that up to the secession of the United States from the British Crown
the peoplc were one, and enjoyed equal rights. After separation the rights of the United
States in the fisheries were distinetly recognized, and those fisheries, which were regarded
as the chicf object of value ar the whole territory, had been mainly won from a foreign
Power by New Encland men. i~ alluded to the difficulties incidental to what he might
call divided rights in fishing-grounds, and cited as an example the North Sea fisheries,
which had been regulated by Internationa: Convention.

He then referred to Lord Bathurst’s correspondence, and said that he did not agree to
the distinction therein drawn between the /iberty and the right to fish. He thought Lord
Rosebery’s despateches on the subject confirmed this view. Before the Convention of 1818
a distinct diflerence was made between open-sea and inshore fisheries. The Treaty of
1783 was not really terminated by the war, and this was borne out by the actual terms
of that Treaty, and by those of the Convention of 1818, In fact, the latter Convention
merely put a solemn seal to the recognition previously made of the rights secured by the
former 'T'reaty, and continued after the war of 1812, The liberty of inshore fishing was
certainly restricted by the Convention of 1818, but that Convention had no veference
whatever to commerce or to decp-sea fishing. He referred again to Lord Bathurst’s cor-
respondence, and said that the partition which was made of the Canadian inshore fisheries
was agreed to with the object simply of preventing collisions.

Mr. Chamberlain said that Great Britain, when weary of war in 1783, accepted
stipulations which were quite exceptional, and which she would not have accepted under
ordinary circumstances. A Treaty arrived at under such conditions was naturally the
subject of constant contention. When, however, the war of 1812 had put an end to that
Treaty, Great Britain was in a position to insist on better terms, and subsequently, in 1818,
the United States consented to limitations not existing previously to the war of 1612. The
mere fact of their doing so was evidence that the war had put an end to the Treaty of 1783 ;
else, why should they consent to any limitation of rights which they claimed to possess
as much after as before the war?

The four purposes for which access was accorded to United States’ fishing-vessels to
Canadian ports were limited to those acquired by the dictates of humanity ; and for this
reason only were inserted in the Convention of 1818. But that Convention denied the
privilege of getting bait, and the Canadian Government contend that this denial was for
the express purpose of limiting the power of United States’ fishermen to secure a base of
operations, not only for inshore but also for deep-sea fishing. :

The United States’ Counsel at Halifax denied that any payment was due for
commercial facilities because those privileges were not granted by Treaty ; and contended
that the restrictive cnactments might be renewed at any time. This contention was
indorsed by the ruling of the Commission. The principal question now in dispute is as to
the rignt of United States’ fishermen to obtain a base of operations by obtaining supplies
in British colonial ports. This being expressly excluded by the Convention, Great
Britain is clearly entitled to withhold it, and has invariably done so when no equivalents
have been given.

Mr. Putnam agreed that the United States’ Counsel at Halifax made the admission
quoted by Mr. Chamberlain, but contended that no inference could be drawn from that
fact because, first, it is impossible to prove that these facilities were ever before denied by
Canada; and, second, that Mr. Foster's language at Halifax, though broad, proved
nothing, since it is not now claimed that these privileges are granted by Treaty. He only
proved that there was no Treaty guarantee for these privileges.

Sir C. Tupper stated that Canada claims no right to interfere with the fishery of the
United States in the open sea, but contended that there was no distinction drawn between
deep-sea and inshore fishing-vessels. The prohibition to enter Canadian ports was made
to apply to all United States’ fishermen, because otherwise the inshores could not by any other
means be protected. The question as to the right to buy bait was definitively settled by
the Convention of 1818 when it was proposed by the United States’ Plenipotentiaries that
it should be granted, but this was declined by ‘the British Plenipotentiaries.
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My, Putnam,~—~The word was * obtain "—i.e., fish for, not buy.

Sir C. Tupper-~No. 1t means either purchase or fish for; the reason for the
vestriction is obvious, and is adhered {o by Canada as the only means of protecting the
inshores. No rights have ever been granted to United States’ fishermen except as a
matter of favour,

The discussion was then continued as to whether any United States’ vessels were con-
fiscated for entering Canadian ports for supplies, &c., prior to 1818,

Mvr, Putnam saying that all the vessels seized were released on appeal to the British
Privy Council,

Sir C. Tupper said he was not now arguing that point, but he repeated that the
question was settled by the Convention of 1818, and the Canadian view on this point has
invariably been supported by the highest legal authorities both of England and of the
United States. It was therefore idle to suppose the question could now be settled by
going back to the reinterpretation of the Convention of 1818. The only solution was by
granting equivalents, as in the case of the Reciprocity Treaty of 1854, which was a great
advantage to both countries. The guestion of interpretation has been fully discussed in
diplomatic correspondence, and cannot be reopened with advaniage.

Mr. Bayard said that the Reciprocity Treaty of 1854 certainly recognized the
Convention of 1818. The question was settled in 1871 by the comprehensive arrange-
ments of the Treaty of Washington, and the matter of interpretation was not then gone
into.

The British Plenipotentiaries have entirely misunderstood the United States’ Memo-
randum if they suppose the United States’ Plenipotentiaries bave aigued that the true
interpretation of the Convention of 1818 has been altered by subseguent legislation on the
question of frequenting Canadian ports to obtain bait or supplies. No such argument is
put forward by the United States’ Plenipotentiaries. Mr. Chamberlain had very impres-
sively stated the unfortunate results of mixed possession of the inshore fisheries, but that
mixed possession exists under Treaty. He reverted to the correspondeuce of Lord
Bathurst as to the distinction between *liberty” and “ right,” and as to the omission of
the word “bait,” He vecalled the circumstance that the British negotiators in 1818
also proposed to exclude the right of United States’ fishermen to sell their cargoes in
Canadian ports, but that this proposal was not agreed to by the United States’
negotiators, and was not inserted in the Convention. He said tbat bait was not now
required for inshore fishing, and as to the question whether obtaining bait was a “ pre-
paring to fish” under the Act, he quoted the conflicting decisions in the cases of the
“ White Fawn” and “J. H. Nickerson,” which he attributed to a period prior to 1854,
since which date the methods of fishing had changed entirely.

Mr. Chamberlain admitted that the passage quoted from Lord Bathuvst’s correspon-
dence might relate exclusively to the inshore fishery, but that did not prove the deep-sea
fishery was not considered also. The plain words of the Convention of 1818, “for no
other purpose whatever,” admitted of no doubt, and there was no room for any interpreta-
tion whatever by the light of the negotiations. The United States’ argument was in effect
that to the words, « for no other purpose whatever,” there ougbt to be added the words, “in
connection with inshore fishing;”’ but the Convention must be read as it stands, and 18
perfectly clear.

Mpr. Putnam read Article I of the Convention of 1818.

My, Chamberlain.~—~That makes it quite clear that United States’ fishermen are not to
take advantage of the privileges of hospitality granted them in express terms “ for any other
purpose whatever.”

The matter in dispute in the cases of the “ White Fawn ” and “J. H. Nickerson "
(which occurred, not in 1854, but in 1870) was not the interpretation of the Convention of

11818, but of the Act passed under it ; and whatever question may arise as to the legality
of the seizures already made under pre-existing legislation, the terms of the Convention
justified Canada in passing an Act to prohibit the entry of United States’ fishermen into
Capadian ports for any but the four specified purposes. If the Convention of 1818 was, a8
suggested by Mr. Bayard, a damnosz hereditas to American fishermen, it might perhaps
be got rid of by agreement of both parties to the Treaty; and it might possibly be a good
plan, if the United States' Plenipotentiaries now found themselves unable to propose any
scheme of reciprocity or arrangement for extended commercial intercourse, to approach the
question from this standpoint, and to lay aside the Convention of 1818 in future discusstons,
without prejudice, and to discuss the present situation without refereace to previgus
agreements, with the view of arriving at a rew and equitable scttlement of the rights of all
parties, having regard, in the terms of the United States’ Memorandum, *to the progress
of events since 1818, and to the new interests, wsages, commercial relations,
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privileges”* which have since come into existence. It must be remembered that the
Convention was bilateral, and if, on the one hand, it restricted the rights of American
fishermen to commecrcial intercourse, on the other hand it admitted them to altogether
exceptional privileges on portions of the coasts of Newfoundland and Labrador and the
Magdalen Islands; of course, if such a plan were adopted, the Treaty of 1783 must also be
laid aside.

Mr. Bayard said that if the Canadian construction of the Convention were insisted on
it was indeed a damnosa hereditas. The United States, however, contend that their
fishermen are entitled to the civilities accorded in Canadian ports to all foreigners, and that,
in addition to that, they had a right to the privileges mentioned in the Convention, which
under existing Canadian law are restricted so as to make it impossible for American
fishermen to enjoy them. Nowhere was a merciful construction of the Convention so
necessary as on the ironbound shores of Nova Scotia and Newfoundland.

But the terrorism of the Canadian laws operated to prevent the fishermen from coming
to those shores at all. The proceedings in the case of the “David J. Adams,” which he
had handed in, were an illustration of this.

Mr. Bayard was proceeding to refer to a passage on p. 2 of the United States’
Memorandum, when—

Sir C. Tupper interposed by seying that before that matter was gone into he must
ask that the reply which had been read by the British Plenipotentiaries as to the alleged
cases of maltreatment should be carefully read by the United States’ Plenipotentiaries. It
entirely refuted the charges of inhospitality, and showed the earnest desire of Canada to
maintain the most friendly relations with the United States. The Canadian Govern-
went, far from adopting any really harsh legislation, had kept greatly within the limits
which the Convention prescribed. He hoped that a perusal of this reply would greatly
modify the views expressed by Mr. Bayard on this subject. ‘

As to the question of bait, it was a proposal deliberately put forward in 1818 by the
United States’ Plenipotentiaries, and as deliberately rejected by the British Plenipotentiaries.
Mr. Bayard had used the argument that another proposal coming from the British side,
viz., that fishing-vessels should be precluded from selling merchandize in Canadian ports,
had been rejected, and was not eventually inserted in the Convention. On this Sir Charles
desired to observe that when the words, *for no other purpose whatever,” had been
inserted, any such prohibition in express terms in regard to a particular point was
obviously unnecessary.

Mpr. Bayard replied that, as a matter of fact, the reason why this British proposal was
rejected was to be found in the record of the negotiations. It was to get rid of the right
of search. He then went on to refer to p. 2 of the United States’ Memorandum, and as
to the construction which had been placed upon it in the reply of the British Plenipoten-
tiaries, to the effect that the contention of the United States’ Plenipotentiaries was that
subsequent events had modified the interpretation of the Convention of 1818. Now, the
United States’ Plenipotentiaries did not wish to suggest that the words of that
instrument did not mean now what they had always been held to mean.

Mr. Chamberlain said that this explanation made it evident that the purport of the
United States’ Memorandum had been misunderstood. This made it the more clear that
some revision of the Treaty arrangements of the two countries was needed, the two parties
to it having never been in accord as to the true interpretation of the Convention of 1818.
In coming to Washington the British Plenipotentiaries had had reason to hope that any
such revision would have been arrived at in the shape of a new Commercial Convention.
If that was now found to be impossible, the British Plenipotentiaries must ask the United
States’ Plenipotentiaries to state what other kind of revision they thought was called for
under present circumstances.

Mr. Angell said that the United States’ Plenipotentiaries had already arrived at the
same conclusion, viz., that the divergence of opinion between the two parties to the Con-
vention of 1818 as to its true interpretation could not easily be reconciled, and that some
revision was therefore necessary.

At Mr. Putnam’s suggestion, Mr. Chamberlain offered to amend the passage in the
British reply to the United States’ Memorandum by the light of Mr. Bayard’s explanation, it
being understood that the United States’ Plenipotentiaries disclaimed the contention that
subsequent legislation as to commercial intercourse had, in any way, modified the terms of
the Convention of 1818.

The British counter-Memorandum was amended accordingly, and appears as altered
in Appendix (E).

Mr. Bayard wished to state how painful it had been to him to speak of inhospitality,
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&c., but he wished it to be understood as repeating opinions expressed in America on this
subject, without any intention of discourtesy on his own part.

The United States’ Plenipotentiaries then retired to consult together, and on their
return—

Mr. Bayard stated that the documents which had been handed in by the British
Plenipotentiaries should be printed at once in the State Department, and he announced
that on Wednesday next hic hoped to be in a position to make some proposals having for
their object a revision of the terms of the Convention of 1818.

The Conference was accordingly adjourned to Wednesday next, the 30th November,

at 2 p.M.
(Initialled) J. C.
L W,
C. T
J. H. G. B.

Appendix (E).

Memorandum in reply tv the Memorandum handed in by the United States’ Plenipotentiaries on
the 22nd November, 18817.

IN acknowledming and replying to the Memorandum presented by the Plenipotentiarivs of tle
United 3tates, Her Majesty’s Plenipotentiaries are constrained at the outset to express their extreme
disappointment at finding that the Menorandum is confined to the reassertion, on behalf of the United
States, of a construction of the terms of the Convention of 1818, which has alrendy formed the subject
of lengthened diplomatic communication, but which is now again presented to the Conference as the
ouly suggestion made by the Plenipotentiarvies of the United States for the settlement of the differences
which have arisen, sud for the maintenance of good neighbourhnod aund commercial intercourse between
the United States and the¢ Dominion of Canada and Newfoundland.

The construction of the Convention of 1818 proposed by the United States is believed Ly Her
Majesty’s Govermment to be altogether unwarranted by any patural interpretation of its language,
and it cannot be contended that subscquent international arrangements have modified its original
intention.

The views of Her Majesty’s Government have been fully set forth in the Earl of Rosebery’s
despatches to Her Majesty's Minister at Washington of the 23rd July, 1886, both of which were com-
municated tw Mr. Phelps on the same day; also in the late Earl of Iddesleigh’s notes to Mr. Phelps of
the 1st September, 1886, the 30th November, 18806, and the 14th January, 1887, which latter inclosed
a full Repoit of the Canadian Privy Council dated the 22nd July ; while tl.e contentions of the Govern-
ment of the United States have been developed in the following documents :—

Mr. Bayard’s note to Sir L. West of the 10th May, 1886 ; Mr. Phelps’ note to Lord Rosebery of
the 2nd June, 1886 ; as also in his notes to the late Lord Iddesleigh of the 11th September, and 2nd
December, 1886.

A careful consideration of this correspondence must lead to the conclusion that an agreement on
the points raised between the two Governments is extremely improbable, and it was in these circum-
stances that the Conference was agreed upon, in the hope, as Her Majesty’s Plenipotentiaries under-
stood and belicved, that it might lead to some alternative solution of the subject of difference,
mut\(xﬁlly satisfactory, and couducive to the interests of the United States and of Canadr and New-
foundland.

In confirmation of this statement,so far as Her Majesty’s Governnient i3 concerned, Her Majesty's
Plenipotentiaries submit an extract from their instructions dealing expressly with the point :—

“ Whilst I have judged it advisable thus, in the first place, to refer to the question of the Atlantic
coastal fisheries, it is not the wish of Her Majesty’s Government that the discussion of the Plenipoten-
tiaries should necessarily be confined to that point alone; but full liberty is given to you to enter upon
the consideration of any questions which may bear npon the issues involved, and to discuss and treat
for any equivalents, whether by means of Tariff concessious or otherwise, which the United States’
Plenipotentiories may be authorized to consider as a means of settlement.”

The view then taken by Her Majesty's Government of the object and scope of the Conference
appears to be justified by the tenour of the correspondence which has passed on the subject.

Without entering into an elaborate review of this correspondence, Her Majesty's Plenipotentiaries
desire to draw attention to its salient points, so far as the present argument is concerned.

On the 22ud April, 1885, Sir Lionel West received from the Secretary of State a private note,
covering 2 Memorandum which embodied the results of previous conversations, and expressed the views
of the United States’ Government on n proposition for a temporary arrangement made on behalf of the
Domninion of Canada and the Colony of Newfoundland.

This proposition, as related by Mr. Bayard, was to the effect that the Governments of Canada and
of Newfoundland should permit fishing to continue as before, and abstain from molesting or impeding
the progress and local traffic of the fishermen of the United States during the remainder of the season
of 1885, on the understanding that the President would, in the ensuing Session, recommend the
appointment of a Commission charged with the consideration and settlement, on a just, equitable, and
honourable basis, of the entire question of the fishing rights of the two Governments. ) .

The Secretary of State, on behalf of the Government of the United States, expressed his readiness
to accept this proposition. )

Sir Lione] West was subsequently instructed to communicate to Mr. Bayard the r;pléeo of the
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Governments of Canada and of Newfoundland, accepting the proposals contained in Mr. Bayard's
Memorandum, ]

The Secretary of State’s reply was dated the 19th Jupe, 1885. After stating that he assumes the
two Confidential Memoranda handed to him by Sir Lionel West to contain the acceptance by the
Governments of Canada and Newfoundland of the general fentures of his Memorandum, with the
understanding that the agreement has been arrived at under circumstances affording prospects of
negotiations for development and extension of trade hetween the United States and British North
America, Mr. Bayard goes on to say :—

“ To such a contingeut understanding I can have nro ohjeetion; indeed, T regard it as covered by
the statement in my Memoraudum of the 21st April, that the artangement therein contemplated would
be reached ‘ with the understanding that the President of the United States would bring the whole
«uestion of the fisheries before Congress at its next session in December, and recommend the appoint-
ment of a Commissiun in which the Govermnents of the United States and of Great Britain should be
respectively represeuted, which Connnission should be charged with the consideration and settlement,
uprn a just, equitable, and honourable basis, of the entire question of fishing rights of the two
Governments and their respective citizens on the coasts of the United States and British North
America.’

“ The equities of the question being before such a Commission would doubtless have the fullest
latitude of expression and treatment on both sides, and the purpose in view heing the maintenance of
goorl neighbourhood and intercourse between the two countries, the recommendation of any measures
which the Commission might deem necessary to attain these cnds would seem to fall within its pro-
vince, and such recommendation would not fail to receive attentive consideration.

“] am not therefore prepared to state limits to the proposals to be brought forward in the
suggested Commission on behalf of either party.”

From this letter it must be evident that at that date the Uuited States’ Government were agreed
that the consideration by a Comuwission of the fishing rights of the two Governments covered and
in-luded the question of commercial intercourse, and that the recommendation of any measures which
the Commission wight decm necessary to this end was within the province of such a Commission,

Since the dlate of this letter Her Majesty’s Government have received no intimation of the
slizhtest change of view on the part of the Government of the United States,

The present Counference results, primarily, from a personal and unofficial interview between the
£ eretary of State and Sir Charles Tupper, in which similar views were expressed by Mr. Bayard, and
the result of which was embedied in a personal and unofficial letter from Mr. Bayard, and the reply
trereto by Sir Charles Tupper.

S Liowel West wus subseguemly instiucted to inform the Secretary of State that if he would
* propose the appointment of a Cunnnission, ns suggested in his correspondence with Sir Charles
Tupper, Her Majesty's Government will agree with great pleasure.”

This communication was accordingly made by Sir Lionel West on the 11th July last, and by
arrangenient hetween the two Governments, Plenipotentiories have been appointed, and the terms of
reference ugreed upon.

These terms of reference anthorize the Plenipotentiuries to *‘consider and adjust all or any
questivus 1elating to the rights of fishery iu the seas adjacent to British North America and New-
fundland whick are in dispute hetween the Goveruments of Her Britannic Majesty and that of the
Vaited States of America, and any other questions which may arise, and which they may be antho-
rized Iy their respective Governments to consider and adjust.”

The Yanguage of the reference whove quoted appears to Her Majesty’s Plenipotentiaries to be sub-
staptially the same as that refeired 1o in Mr. Bayard’s letter of the 21st June, 1883, and therefore to
cover any recommendation which the Conference may deem necessary to secure the object sought for—
whether in the shape of provisions for securing extended commereial intercourse, or by any other
methud —and they were in expectation that the Plenipotentiaries of the United States would have been
able tu make some proposals for such extended intercourse which ight incidentally have disposed of
the Fishery question and rendered unnecessary any atiempt to arrive at an agreement on the interpre-
tation of the Conventiou of 1818,

1ler Majesty's Plenipotentiaries note, however, with satisfaction the statemeut in the Memo-
randum that, *if, owing to the progress of cvents since 1818, new interests, usages, and commercial
relations and privileges have come inte existence, which are materially affected by the terms and con-
ditions of existing Treaties, then, in promotion of the mutual convenience or reciprocal advantage of the
parties, revision or mudification of the terms thereof should be agreed upon.”

They trust that, fror this expression of opinion, they are justified in assuming the willingness of
the Plenipotentiarics of the United States to consider favourably any proposals which may arise in the
course of future discussion, both for removing irritation now existing and also for putting the future
commercial relations between the United States and Canada and Newfoundland on a more liberal and
extended footing.

In this belief they now proceed to consider in detail the arguments submitted in the Memo-
randum.

The Memorandum presents, as the “single subject of difference known to exist, which this Con-
ference has been called to adjust,” the  treatment to which fishing-vessels of the United States, entering
the territorial waters of the Dominion of Canada or of the Proviuce of Newfoundland, have been
subjected since April 1886.”

In this reply that subject will be adverted to as fully as may seem necessary in order to meet the
acguments and observations set futh in the Memorandum, but it must not be inferred therefore that
the assertion as to this being the “single subject of difference known to exist, which this Conference
hius been called to adjust,” is acquiesced in by Her Mujesty’s Plenipotentiaries.

The complaints whicl: are set forth in the Memorandum have already been urged, on the part of
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the Governinent of the Unit:d States, to Her Majesty's Governient, and, in the correspondence which
has taken place thereon between Her Majesty’s Government and the CGovernments of Cunada and of
Newfoundland, and between Her Majesty’s Government and that of the United Siates, those complaints
have been answered so fully that Her Mnjesty's Plenipotentiaries had little reason to expect that the
treatment of the fishing-vessels would he considered the only matter in difference, or made the basis of
a claim for compensatiou.

Before the question of compensation for the treatment of United States’ fishing-vescels can be
considered as within the range of discussion, or “removal of the cause™ can be agreed to, it will be
necessary to arrive at the conclusion that such treatinent has been contrary to the Treaty provisions
existing between the two countries. It seems to Her Majesty’s Plenipotentiaries that no such concln-
sion bas yet been reached.

The Plenipotentiaries of the United States having presented, with the Memorandum, 2 statement
of cases which are said to be descriptive of the treatment complained of, a review of the faets, in
reqard to the treatment of the several vessels which have been mentioned in the statement, and of the
reasons for such treatment, is submitted herewith.

From this it will be seen that the fishing-vessels in respect of which eomplaints have heen innde
bhad either—

1. Violated the provisions of the Convention of 181§; or

2. Claimed larger privileges than were allowed to them by the Conveuntion of 1818, the refusal of
such Jarger privileges being, in such cases, the grounds of the complaints,

It is the desire of Her Mojesty’s Government, 1o less than that of the Government of the United
States, “to comply fully, and in good faith, with the terms of the Treaty,” and to arrive at « just and
havimonious uuderstanding “ concerning their interpretation and effect.”

Her Majesty’s Plenipotentiaries acquiesce in the statement that the terms of a Convention cannob
be controlled or impaired by subseguent domestic legislation of either of the parties to it, and they do
not deem it necessary to controvert, for the present at least, the assertion that the terms of a Conven-
tion are subject to construction only by the parties to it. In so far as these two propositious apply to
the matters under discussion, it is to be observed that, in the view of Her Majesty's Goverument, the

effcet of the legislation which has taken place in Great Britain and in her Colonies, in relation to the

Convention of 1818, has not heen to control or impair the terms of the Convention, but, first, to
prevent and punish infractions of the Convention, and, secondly, to furnish the restrictions whicl, by
the express terms of the Convention, it was provided that American fishermen should e wnder, to
prevent their abusing the privileges reserved to them.

it is likewise to be observed that it has not bLeen the contention of Her Majesty’s Government
that the terms of the Couvention should be subject to comstruction by any Government which was
uot a party thereto, Under the forms of govermuent which prevail within the British dominions, the
preccedings which ay, from time to time, be necessary to prevent and punish infractions of the Con-
veution, and provide the restrictions which may be necessary, and which are contemplated by the
Convention, require sanction and promulgation by certain leaislative aud executive authorities, Lut are
sulinct to control by Her Majesty’s Government, and have no force or validity without the acquiescence
of that Government. As the Memorudum does not point out any particulars in respect of which the
“ domestic legislation” is considered to have “controlled or impaired” the terms of the Convention,
and does not allege that any “ construction” has bheen enforced other than that which has been adopted
by Wer Majesty’s Government (and which Las been detailed and commented on in the correspondence),
Her Majesty’s Plenipotentiaries do not feel called on, at present, to enter into an explanation of the
details of the legislation, or to narrate particularly the proceedings under which the “construction”
which is evidently referred to has from time been insisted on by the Colonial authorities.

The statement which bas already been made in this veply, that the fishing-vessels in respect of
which complaints have been made, had either—

1. Violated the provisions of the Convention of 1818; or

2. Claimed larger privileges than were allowed to them by the Convention of 1218, requires for its
wmore full expression a repetition of the view of Her Majesty’s Government as to the effect of the
Conveution. This view has been stated at various times in the correspondence which has taken place.
It iz that the plain and ordinary meaning of the words of the Convention arc to prevail, and therefore
that (excepting as to certain parts of the coasts of Newfoundland and Labrador and the shores of the
Magdalen Islands) American fishermen are not only prohibited from taking, drying, or curing fish on
or within 3 marine miles of any of the coasts, bays, creeks, and harbours of Her Majesty’s dominions
in America, but are prohibited from entering such bays and harbours for any purpose other than that of
shelter and of repairing damsges, of purchasing wood, and of obtaining water ; and that therefore (for
exarople) the entry of an American fishing-vessel for the purpose of buying beit (although for use in
the deep-sea fisheries) is a breach of the Convention. These provisions, it is claimed, have not iu any
wise been modified by the subsequent legislation as to commercial facilities granted in the ports of the
United States and of British North America respectively. Of the oﬁ'ending v.essels, some had entered
the bays and harbours in disregard of this prohibition, and had come within the class first wbove
described as having violated the provisions of the Convention.

The second class includes those vessels for which larger privileges than were allowed to them by
the Convention were claimed. The complaint made in respect of these on the part of the United
States is that they were held to be subject to the laws in force in the countries which they visited, suck
as the laws relating to the revenue. The counter-statement which accompauies this reply deals in
detail with these cases, and therefore a statement of the general principle which has been acted on by
the Colonial authorities in regard to these vessels may suffice. That principlg is that Parliament b{zs
the right to legislate within British jurisdiction, namely, within British territory, and at sea within
3 miles from the coast, and within all British rivers and within British bays and. harbours; that the
vessels which enter that jurisdiction must comply with the provisions of such legislation ; and that the.
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privilege of American fishing-vessels to enter the bays and harbours for shelter, to repair damages, to
purchase wood, and to obtain water, was a pre-existing privilege, under the comity of nations, prior to
the Convention, und was merely prescrved, and not conferred, by the Convention, If it was merely
preserved by the Convention, it was preserved subject to the reasonable limitations which had existed
with regard to it from time immemorial—limitations which are intended to prevent its abuse and
to secure the enforcement of the Revenue Laws, and the maintenance of order, peace, and good
government.

The Memorandum declares that the United States do not accept the interpretations placed by the
Dominion authorities upon Article I of the Treaty of 1818, or upon Article XXIX of the Treaty of the
8th May, 1871 (known as the Treaty of Washington), and proceeds to enumerate the various measures
which have been taken by Great Britain and by the United States to establish, since the Convention of
1818, commercial intercourse between British North America and the United States. Her Majesty’s
Plenipotentiaries are not aware of any difference of interpretation of Article XXIX of the Treaty of
Washington, and the Memorandum does not indicate how any difference as to that Article (which
treats solely of the conveyance of goods in bond) affects the “single subject of difference,” which is
stated to be “the treatment to which fishing-vessels of the United States, entering the territorial waters
of the Dominion of Canada or of the Province of Newfoundland, have been subjected since April 1886.”
Nor is 1t apparent how the true and proper interpretation of the Convention of 1818 can be affected by
the events which have since transpired, and which have not made any alteration in the terms of the
Convention itself. What was the true and proper interpretation of the Convention when it was made
must be its true and proper interpretation now ; none other has heen asked by Her Majesty’s Govern-
ment, or can be conceded by Her Majesty’s Plenipotentiaries. The growth of commercial intercourse
and of friendly relations, the development of means of communication, and the existence of a conve-
nient system of honded transit for merchandize may forcibly suggest, indeed, that a Convention based
on more modern conditions than those which prevailed in 1818 may be made—one by which the
exclusive rights of British subjects in the fisheries along their coasts may be shared for equivalent
concessions on the part of their neighbours in the United States; but it must be remembered that on
each occasion when the Convention of 1818 was reverted to it was reverted to by the wish, and at the
instance, of the United States. In 1854 the development of commerce was understood in both
countries to call for the suspension of many of the restrictions on trade and intercourse which had
existed since the making of the Convention of 1818, as well as of the fishery restrictions embodied in
the Convention itself ; but the Government of the United States, with full knowledge of the relations
between the two countries which are set forth in the Memorandum, and with full knowledge of what is
called the British interpretation of the Convention of 1818, returned to that Convention in spite of the
unacceptable interpretation, and regardless of the growth of commercial relations, which had been
greatly accelerated by the Treaty of Reciprocity. Again, it was in 1885, by the choice of the Govern-
ment of the United States, that the Convention of 1818, with its unacceptable interpretation, was
restored, by the abrogation of the Trealy of Washington of 1871. Indeed, the willingness on the part
of Great Britain and the Dominion of Canada, while insisting on the rights secured to British subjects
under the Convention of 1818, to agree upon “revision or modification of the terms thereof ” in
“promotion of the mutual convenience or reciprocal advantage of the parties,” has frequently led to the
aspersion, which, in fact, finds expression in the Memorandum under consideration, that “an extreme
and irritating construction ” is enforced, “in order to procure a change in the Tariff Laws of the
United States.”

The passage in the Memorandum which suggests that “the laws of the United States permit
Canadian fishermen to come freely into any American port for supplies,” and that Canadian fishermen
freely obtain in ports of the United States “ complete outfits for their business, including supplies of
bait, which is also purchased in large quantities and shipped from United States’ ports for the use of
the Dominion fishermen,” seems to be founded on an inaccurate view of the relations which the
fishermen of Canada bear to the United States, and which the fishermen of the United States bear to
Canada and Newfoundland. The Convention of 1818 contains a prohibition against the American
fishermen from entering the British bays and harbours ; it contains no prohibition against the British
North American fishermen from entering the bays and harbours of the United States. The prohibition
was agreed upon, as well as the renunciation as to taking, drying, and curing fish, in consideration of
the right of inshore fishery, in common with British subjects, secured to American fishermen by the
same Article of the Treaty, on the coasts of Newfoundland, Labrador, and the Magdalen Islands. A
prohibition against Canadion fishermen entering the bays and harbours of the United States
would not only have been uncalled for on the ground of necessity, but would have been without any
equivalent. 1t i3 true that, to some extent, outfits and supplies of bait are purchased by Canadians in
the United States. In most, if not all cases, such purchases are made under circumstances which
would admif of Awmericans making the like purchases in Canada. In most cases the outfits and
supplies which are purchased in the United States are imported into Canada as any other merchandize,
and there delivered to the fishermen. In some rare cases, of which there is no record, it may be that
Canadian fishing-vessels visit United States’ ports for that purpose. There is no ground for their
exclusion, such as exists in relation to American fishermen on the British North American coasts,
because they do not pursue the fisheries on the coasts of the United States, and there is no necessity
for protecting those fisheries from them. When an ad inferim arrangement was made in 1885 for a
continuance of the Fishery Articles of the Treaty of Washington until the close of the fishing season
of that year, and a guarantee of immunity was given to American fishermen availing themselves of that
arrangement, the United States’ Secretary of State deemed it unnecessary to guarantee such immunity
to Canadian vessels resorting to American waters, because, “in fact, no Canadian vessels resorted to
American waters.” How little importance is to be attached to the purchase of bait by Canadians in -
United States’ ports is shown by the following facts :~— :
1. Canadian fishermen import salt bait to a very limited extent, and for use in case of emergency; -
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and they can procure abundant supplies of fresh bait on their own coasts, without leaving their
fishing-grounds there to go to the United States for it.

2. The importations of salt bait into Canada, during the Tishery Articles of the Treaty of
Washington, were for sale very largely to American fishermen, and for export to the Island of
St. Pierre. In 1886, when these Articles had terminated, and the United States’ fishermen were
excluded from purchasing supplies in Canadian ports, the importation of bait from the United States
for home consumption fell to a nominal amount.

The Memorandum under review alludes to the fact that the United States have maintained that
the Treaty of 1783 was “a recognition of pre-existing rights,” and, in some sense, “a partition of the
territory and dominions formerly under one Government.” The Pleuipotentiaries of the United States
are doubtless aware that these views regarding the Treaty of 1783 have never been acceded to on the
part of Great Britain. Although they seem to be unimportant as regards the subject more particularly
under discussion, they cannot now be acceded to. The Treaty of 1783 cannot be admitted to have
accomplished a partition of the Empire. The thirteen Colonies, which had become federated under the
name of the United States, had already separated from the Empire by force of arms, and the Treaty
recognized the independence which they had already achieved. The colonists had not been co-owners
with Great Britainin the fisheries along the Atlantic coasts; they had enjoyed those fisheries by virtue
of their position as British subjects, and by virtue of the title which the British Crown enjoyed in the
coasts to which the fisheries were adjacent, by cession from the Crown of France. When the Colonies
became an independent nation they renounced the benefits as well as the burdens of British subjects,
and were no longer entitled to enjoy the fisheries on coasts which had become to them the coasts of a
foreign country. There was surely no reason why the Colonies which had remained loyal to the Crown
should be divested of valuable territorial rights for the benefit of those who had renounced their alle-
giance. The United States clearly then acquired a joint participation in those fisheries, by grant,
under the Fishery Axrticle of the Treaty of 1783, and, in return for what were deemed important
concessions on their part, in relation to the Mississippi and the American lakes. The view which has
likewise been adopted by the Government of Great Britain, as regards the termination of the Fishery
Article of that Treaty, is that it ceased to have any effect on the outbreak of the war of 1812. The
permanence of certain other Articles of the Treaty, in relation to which permanence was, in express
terms, or by necessary implication, provided, is not disputed, but the endurance of the Fishery Article,
after the outbreak of the war, has never been conceded. The fishing-vessels of the United States were
thenceforth continuously excluded until the Convention of 1818, when the renunciation on the part of
the United States put an end to any claims under the Treaty of 1783. Although the American Pleni~
potentiaries sought, by the use of the word “renounce,” to uphold the view that their people had not
forfeited, by the war of 1812, the fishery rights which they had enjoyed under the Treaty of 1783, it is
difficult to understand how any such object can be said to have been accomplished, or how Great
Britain can be said to have, in accepting that phrase, recognized a subsisting right to the enjoyment of
the fisheries which the Americans had it in their power to renounce. It was not, as stated in the
Memorandum, “a renouncing ” of “ the liberty theretofore enjoyed,” but it was a renouncing of “any
liberty theretofore enjoyed or claimed.” A renunciation of claims does not involve an assertion of right
by the renouncing party, or the recognition of a right by the party who accepts the renunciation. In
the course of the proceedings before the Halifax Commission, under the Treaty of Washington, the
avowal was made by the Agent and Counsel of the United States that the “privileges of traffic,
purchasing bait and other supplies,” although freely allowed to United States’ fishermen while the Reci-
procity Treaty and the Treaty of Washington were in force, had not only not been conferred by either
of those Treaties, but were “enjoyed on sufferance.” The Tribunal adopted this view, and ruled
accordingly. This contention was not, however, consistent with the idea that any rights under the
Treaty of 1783 had survived. _

The Memorandum under review presents the contention, in general terms, that ©privileges™
“ recognized by international law ” have been “refused to American fishermen in Canadian ports,” that
‘“ American fishermen engaged in open-sea fishing, neither ‘fishing nor preparing to fish, nor even
suspected of intending so to do, within the marine belt of 3 miles from Canadian shores, have expe-
rienced oppressive and inhospitable treatment, and that the privileges denied them ” were “those of
customary hospitality,” and that « the strictest performance of commercial formalities has been exacted,
and every ordinary commercial convenience or privilege has been strictly denied.” The accuracy of
these statements can by no means be admitted. They can only have been presented as being the result
of an artificial interpretation of the Convention, which has never been acceded to by the Government
of Great Britain. The exclusion of the fishing-vessels of the United States from commercial privileges
in the bays and harbours of the Dominion of Canada is the treatment which is here complained of.
That exclusion is the result of the express and emphatic renunciation and proviso of the Convention,

. which, it must be repeated, has again been brought into force by those who complain of the severity of
its provisions, and who seek to lessen that severity by resorting to novel constructions.

The exclusion of a special class of vessels, to prevent encroachment on a particular industry in
the country to which they seek to resort, and to secure the benefits of that industry as much as possible
to the inhabitants of the country in question, cannot fairly be claimed to involve the general principle
of commercial non-intercourse, even if it is adopted at the will of one only of the countries affected
by it. Much less can it be said to involve that principle when the exclusion is a matter of compact,
and has been compensated for by privileges of a special kind, such as the Convention conferred on
American fishermen in relation to Newfoundland, Labrador, and the Magdalen Islands. Abundant
references might be made, if it were necessary, to the negotiations and Treaties which have been made
by nearly all the nations possessing valuable fisheries, to show that a policy of exclusion as regards
fo;'eign fishing-vessels has not been considered inconsistent with commereial intercourse and friendly
telations. '

Her[l%&ajtisty’s Plenipoter tiaries feel called on to make special reference to the allnzsiolxa made in
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the Memorandum to the Act of Congress of the 3rd March, 1887, as heing the “deliberate judgment
and decision ” of the Government of the United States upon this subject. A 1eview of the circum-
stances which have transpired in relation to the fisheries during the past three years would lead to the
conclusion that a far different judgment and decision wmight have been expected.  Those circumstances
may be briefly recalled : In 1885 the Convention of 1818 was hrought into vitality by the termination,
at the instance of the Government of the United States, of the Fishery Articles of the Treaty of
Washington, with full knowledge of the mode in which the terms of the Convention would be enforced,
because they had been so enforced before the Treaty of Washington was made. After the 1st July,
1885, the fishermen of the United States ceased to be entitled to pursue the inshore fisheries of
Canada and the east coast of Newfoundland, or to resort to the bays and harbours for traffic and for
transhipping their cargoes. The privileges of inshore fishing alone had been decided by the Halifax
Commission to be worth 5,500,000 dollars for twelve years, 7n crecss of the advantages conferred on
British subjects by the Tariff concessions on the part of the United States. From the 1st July, 1885,
to the close of the fishing season of that year, by a concession on the pmt of Her Majesty’s Govern-
ment, the fishermen of the United States remained in the full enjoyment of all their former privileges
of fishing, purchasing supplies, and transhipping, without payment, while the advantages which had
been conferred on British subjects by the Tariff concessions were wholly withdrawn, = “ This Agree-
went,” said the United States’ Sceretary of State, “ proceeded fromn the mutual good-will of the two
Governments,” and was “reached solely to avoid all misunderstanding and difficulties which might
otherwise arise from the abrupt termination of the fishing of 1885 in the midst of the season.” As a
part of this arrangement, the President of the United States engaged to bring the whole question of the
fisheries before Congress at its next Session in December, and recommend the appointment of a Joint
Commission by the Governments of the United States and Great Britain to consider the matter in the
interest of maintaining good neighbourhood and friendly intercourse between the two countries, thus
affording a prospect of negotiation for the development and extension of trade between the United
States and Dritish North Ameriea” The recommendation for the appointment of such a Commission
received no support in Congress; a Resolution was carried by a three-fourths vote in the Senate
declaring that such a Comumission would be one for which Congress should not provide, and the
Statute of the 3rd March, 1887, which is declared Ly the Memorandum to be the “judgment, and
decision of the Government of the United States,” is the only reply that has ever been given to the
concession made in 1885 by Her Majesty's Government. How far it is designed “in the interest of
maintaining good neighbourhood and friendly intercourse between the two countries,” and how far it is
likely to afford a prespect of “ the developnient and extension of trade between the United States and
British North America,” no very minute study of its provisions is necessary to show.

In view of all that has transpired, and cspecially in view of the fact that the willingness of the
people of Dritish North America for an improvement of their commercial relations with the United
States, and for the continnance of feelings of good neighbourhood and amity, has been so pronounced as
to give prefext to the statement that they only asscrt their Treaty rights in order to procure changes in
the Tanff Laws of the United States, it may seem unnecessary for Her Majesty’s Plenipotentiaries to
avow their willingness to consider, in the most friendly spirit, cvery cause of difference existing
between the two countries, and cvery fair proposition for the removal of such cause. In obedience to
the instructions which they have received, and in accordance with the often declared wishes of the
Government they represent, they will join the Plenipotentiaries of the United States in every endeavour
to remove all causes of misanderstanding and anxiety which interfere with the good harmony which it
is so desirable to establish and preserve.

Sub-Appendix (E) No. 1.

Reply to Statement of Selected Cases of Maltreatment of American Fishing Vessels.

THE following is a reply to the dvcument presented 22nd November, 1887, marked “ Selected
cases of maltreatment of American fishing-vessels” :—

The “ David J. 4ddams” and * Ella M. Doughty.”

For convenience it is proposed to deal with the cases of both vessels under one head.

The facts connected with the seizure of the “ David J. Adams” are briefly these:—

This vessel was a fishing-vessel belonging to Gloucester, licensed to engage in the fisheries, and
had no permit to touch and trade at foreign ports. She lett Eastport in the spring of 1886 to engage
in catching cod-fish with hand-lines on the George’s Banks. She did not, however, fish on the George's
Banks, but did so on two different occasions on the Western Banks. On the first occasion she was
unsuccessful, but on the second about 8,000 lbs. of cod-fish and halibut were taken. She afterwards
fished on Brown’s Bank, but, being unsuccessul, and three weeks having elansed (the usual period for
such voyages being from three to four weeks), she returned to Eastport with a broken fare, At
Eastport, some Dait was procured, and the vessel sailed across the Bay of Fundy and entered Digby
Gut. There she hailed & Nova Scotian vessel engaged at the time in catching cod. On Wednesday,
the 5th May, 1886, the duy of her arrival, she procured some herring for bait, which was brought on
board by three different boats. Several barrels of bait were also purchased that afternoon by the
master of the “ David J, Adams” from one Samuel D. Ellis, On being questioned by the latter, the
master denied the nationality of the vessel, and said she had been formerly an American vessel, but
had changed hands, and was then a Dritish vessel. On the same evening the master went on shore and
employed one Taylor to set his ucts that night (they were then on shore), and he agreed to pay him a
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certain price per barrel for his cateh. Taylor set his nets, and the next morning took the fish on bhoard
of the “ David J. Adams,” and received the price agreed on.

On Thursday she proceeded to the Clements shore of Annapolis Basin, where she came to anchor.
While there the master pwrchased from one Vroom 4 barrels of bait and 2 tons of ice. The vessel
remained there daring the night, and the next morning set sail without waiting for Vroom’s morping
cateh, whieh had been engaged. The Government steamer “ Lansdowne,” having arrived during the
night, was then in sight in Annapolis Basin.

It is proved by witnesses, and not denied by the witnesses for the claimant, that at both places
where the purchases of bait were made, and while passing the wharf at Digby, the vessel had hername
and port of hail concealed by means of an old sail hanging over her stern. When boarded by the
“Tansdowne,” the master of the vessel, although questioned, denied that he had any bait on hoard,

Further information from the shore having reached the officers of the “ Lansdowne,” the vessel was
again boarded and search made, when the master again attempted to deceive the officer by alleging that
the bait was ten days old, and he denied the recent acquisitions of bait.

A further examination was made, and further facts were elicited on shore by the master of the .
“Lansdowne” and the Collector of Customs ut the Port of Digby. The vessel was then seized by
Captain Scott, of the « Lansdowne,” an officer duly qualified under the statute for the protection of the
fisheries. The evidence showed that there was an opportunity to fish for codfish within 3 miles of the
shore, outside of Digby Gut, and that provincial vessels were engaged in such fishery. The seizure was
made by Captain Scott on the 7th May, 1886, under the statutes relating to fishing by foreign vessels,
and at the same time the Collector of Customs for the Port of Digby seized the vessel for a violation of
the Customs Act, the master of the vessel not having reported his entry at the Custom-house. The
vessel having been removed by the order of Captain Scott to St. John’s, New Brunswick, about 40 miles
distant, for greater safety, was on the next day, by order of the Department, returned to the poxt of
Digby, where she had been seized, the Collector of that port being deemed the proper officer to have
the custody of the vessel. There she was left in the charge of the Collector, and, on account of
rumours of an attempt at veclamation, Captain Scott remained by her for about a day. A summons
and lwmt;mnt against the vessel were issued on the I0th May, and served in the usual manner on
the 11th,

The master was also served with a summons claiming the penalty under 59 Geo. 111, cap. 38, for
violating the provisions of that statute. The Collector of Customs and Captain Scott each reported the
seizure, the former to the Department of Customs, the latter to the Department of Fisheries.

The vessel remained in the custody of the Collector of Customs and the Marshal of the Vice-
Admiralty Court under the warrant.

The seizure under the Customs Act was not, as has been suggested, “superadded” or an «after-
thought.” The Collector consulted ‘with Captain Scott in respect to the infractions of both acts. The
crew of the “ David J. Adams” had, it was proved, previous knowledge of the enforcing of the Conven-
tion and of the protection of the fisheries by the «“ Lansdowne.” The master of the vessel refused to
produce to Captain Scott the vessel’'s papers, and they never have been produced, although notice to
produce was gerved, and their production demanded at the trial. There was a Consul for the United
States. at Digby and one at St. John. On the 8th May the vigilant Consyl-General for the United
States at Halifax reported the seizure to the Department of State at Washington, From a debate in
Congress it is clear that seizures bad been anticipated. The Consul-General was thoroughly conversant
with the subject of the fisheries, and on the 11th he proceeded to Digby, where the vessel lay. Captain
Scott and the Collector and Deputy-Collector of Custows were severally interrogated by him as to the
cauge. of seizure, and he took the depositions of the erew of the “David J. Adams.” On the 10th May
the Secretary of State at Washington addressed a long letter to the British Miuister on the subject of
the seizure. On the 15th May the Consul-General reported to the anthorities at Washington that, on
the day of his arrival at Digby (the 11th), he was informed by the Collector that the vessel was held
on a charge of violating the Customs Act of 1883, the penalty being 400 dollars,

Copies of the warrant and writ of summons issued for violation of the Statutes (59 Geo. IIJ,
cap. 38, and 31 Viet., cap. 61) of Canada were, as is required by the rules of practice, then on file with
the Registrar of the Vice-Admiralty Court. Copies were nailed to the mast of the vessel, the originals
were in the possession of the Deputy Marshal at Digby, and a copy was on the same day procured for
publication in the American newspapers, and was published about the 12th,

On the 11th May, 1886, at Digby, Captain Scott wrote a letter to the Consul-General, referring
him to the Department for information as to detention, and on the 12th he again wrote to him that the
vessel was seized for a violation of the Canadian Customs Act, and also for violation of the Imperial
Statute by entering 2 port for other than legal purposes.

The writ of summons contained indorsements setting forth the varions Statutes the violation of
which was complained of.

The newspaper interviewers, representing the principal newspapers of Nova Scotia, of the New
England States, and of New York City, exhausted the subject by interviewing every one concerned,
and the newspaycrs contained details as minute as thase afterwards elicited in Court.

On the 1s5th May, 1886, immediately after the crew had made their written statements, they
réturned to the United States. The wmaster, Alden Kinney, who had been served with a writ of
summoxii;ufl;)‘r the penalty under 59 Geo. I11, cap. 38, suffered a default, and Judgment was entered up
against hi ‘ ’
~ On the 20th May the Secretary of State addressed to the British Minister at Washington another
long letter, in which he dealt minutely with the infractions of the law charged against the vessel.

On the 10th June the claimant of the vessel appeared end filed his claim. He did not put in
bail and obtain a release of the vessel, although he had the opportunity of doing so, upon a valnation
which could have been fixed by himself. as was done in the case of the “Ella M. Doughty.” .

After an order for pleadings had been obtained, the Petition was filed in due course.
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It was then competent for the claimant to have applied for particulars of the charges in the
Petition. That is the usual time to apply, but no such application was made.

In October, 1886, some months afterwards, after the answer and reply, aund after the evidence of
the witnesses for the Crown had disclosed the whole case, an application was made for particulars. If
successful, it would then have been useless. The examination and cross-examination of eight witnesses
had clicited every important fact. If it had been of any moment, the claimant’s solicitors wonld not
have gone to a hearing without a decision. It must have been regarded as useless, or it would not
have been allowed to sleep.  As the claimant did not proceed to call any witnesses, the Court set down
the cause for hearing in October, 1886, Claimant thereupon, within a few days of the trial, gave
no%ce of motion to postpone the hearing, and to issue a Commission to take the evidence of witnesses
in Boston.

The Crown consented to the postponement of the hearing and to the issue of a Commission to
take the evidence, but contended, citing English precedents, and it was so decided, that the master of
the vessel should be examined orally at the hearing. The claimant had his own time to take the
evidence for the defence, and examined all the witnesses he chose. The master did not come to Nova
Scotia, and his evidence was not forthcoming. The hearing was finally fixed for the 3rd June last, and
on argument the Court reserved Judgment.

The case of the “Ella M. Doughty ” does not differ materially from that of the “ David J. Adams.”
The vessel was licensed to engage in cod-fishing. She fitted out for fishing on Sable Island banks, and,
after an uusuccessful attempt to take fish there and some loss of time, she proceeded north. 1Itis
alleged by the master that, relying on the representation of one of his crew, who had fished on a
previous trip in the neigtbourhood of St. Paul’s Island, o part of Canada, he intended to proceed there
to finish his fishing venture. Notwithstanding his allegations that he entered Cape Breton ports for
shelter, the evidence shows that he needed bait to carry on fishing in the locality designated. Unless
he returned to the United States he would, in the ordinary course, be obliged to obtain that bait in the
ports of Cape Breton, He was obliged to obtain bait or to proceed to sea without it, and he did, during
the 12th and 13th days of May, 1886, at St. Ann’s, purchase bait from different persons.

This bait he intended to use in the neighbourhood of St. Paul’s Island. Neither he nor the fisher-
man who gave him information as to the locality of the fishery was asked at the hezring, although both
gave their evidence, whether or not St. Paul’s Bank was within 3 miles of the shore. Of course he
never went there, and it was open to him to say that he did not intend to fish anywhere within 3 miles
of the shore. The opportunity of fishing within 3 miles of the shore was afforded to him, and his
account of fishing on St. Paul’s Bank, where he had never been before, on the faith of the statement of
a member of his crew, who had only been there on one trip, is not satisfactory. One of the owners was
called to prove that the vessel held a permit to touch and trade. He had been extensively interested
in other fishing-vessels, but he had heen contented to allow those vessels and the “Ella M. Doughty.”
on every previous voyage made by her, to go to sea without possessing such a document. They had,
however, taken out permits hetween the dates of the termination of the Reciprocity Treaty and the
inception of the Washington Treaty. In otber words, whenever the Convention was operative, and its,
terms were enforced by Great Britain against fishing-vessels, then, and then only, although bait and
other supplies were obtained and trade of that kind cngaged in, in foreign ports, as much during one
period as the other, the use of this document was resorted to, as if it in time of danger would turn away
the edge of the language of the Convention directed at fishing-vessels.

It is true that after the vessel was seized the master did avow that he claimed the right to
purchase bait in St. Ann’s, under his permit to touch and trade at a foreign port. Before the seizure,
however, he observed secrecy in respect to his transactions.

He consulted with the master of another vessel as to the danger connected with the procuring of
bait.

Angus Morrison, who was on board of his vessel at St. Ann’s, says :—

“The captain and crew were warning us not to tell. The day before this the crew were ashore,
wanting me to take herring aboard in night-time. They were talking about the trading licence, bub
they did not know whether it was good or not.”

Donald McRitchie, one of those who sold bait to the master, says :—

« Captain of schooner “ Ella M. Doughty ” wished me to keep it quite secret.”

Donald J. Morrison, another of those who sold bait, says =—

“They scemed to be very much afraid that they would be seized.”

Dan. G. MeAskill says :— '

“ They scemed to be afraid of being seizerd, as the crew of the vessel told us not to report them
ashore.” (“ Canadian Correspondence, 1887,” p. 108.)

In purchasing bait from one boat the crew was directed by those on board of the “Ella M.
Doughty ” to go to the other side of the ship, which would have the effect of securing them from
observation.

Perhaps this is not relevant to the merits of the case, but it is at least pertinent to show that
seizure was unticipated, and that want of * warning” cannot be complained of. It also casts suspicion
upon the evidence of the master when his intentions are investigated.

Imniediately after the vessel was seized the United States’ Consul-General at Halifax appeared on
the scene of the seizure, and master and crew had the benefit of his assistance. In reply to a written
communication addressed to the seizing officer, he was at once informed by letter as to the caunses of
seizure, and referred to the Customs Act, and the Fishery Acts. That letter is an answer to the sugges-
tion that the cause of seizure was “ not clear.” There, too, the Consul-General had the benefit of freely;
interrogating every one connected with the seizure. '

The owners of the “ Ella M. Doughty ” obtained at an early moment the release of the vessel, on
giving a bond for 3,000 dollars, the valuation placed upon her by her own solicitor, and upon depositing
the amount of the penalty under the Customs Act, and a further amount as security for costs. The
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master, who was a part owner, and one man, were the only witnesses from the vessel examined on the
part of the claimant at the trial, and they had the opportunity of proving everything which could
have been proved if every one of the crew had been called. It is submitted that the difficulty of
procuring witnesses was not great, and that every shipowner with a suit in Court is lable to the same
meonvenience.

It is not proposed to discuss whether or not these two vessels, in procuring bait within the 8-mile
limit (although they clearly violated both the Treaty and the Statute of Great Britain in so doing).
were technically “preparing to fish,” within the mesning of that expression in the Statute which
subjects them to forfeituve. This is surely a matter for the Courts in which the cases are pending.
The phraseology of the Statute providing the penalty of forfeiture may not be as broad as that of the
Convention, and the vessels may perhaps escape on this technical ground. That the Convention could
have been earried out by compelling with force the trespassing vessels to leave the harbour is very
clear. The matter, however, is now not as important as it was, because the terms of the Canadian Act
of 1886 have heen made as broad as the Convention, and subsequent seizures will be dealt with under
them. That the vessels viclaied the Convention of 1818 is sufficient, so far as any international inquiry
i3 concerned.

In a despateh to the United States’ Consul-General at Montreal of the 29th October, 1870, with
reference to the seizure of American vessels for violation of the Fishery Laws, Mr. Fish expressed
himself as follows :—~

“Tt is the duty of the owners of the vessels to defend their interests before the Courts at their
own expense, and without special assistance from the Government at this stage of affairs.

“ 1t is for those Tribunals to coustrue the Statutes under which they act.

“Tf the construction they adopt shall appear to be in contravention of our Treaties with Great
Britain, or to be (which cannot be anticipated) plainly erroneous, in a case admitting of no reasonable
doubt, it will then become the duty of the Government, a duty which it will not be slow to discharge,
to avail itself of all necessary means of obtaining redress.”

The “David J. Adams,” not being in pursuit of one of the four privileges mentioned in the
Convention, had no right whatever to enter a Canadian bay or harbour. The “ Ella M. Doughty ”
having, as it is claimed, entered for shelter, had no right whatever to exceed the privilege.

By the Constitution of the United States, the Convention of 1818, like other Treaties, has the
force and effect of a Statute. If these vessels violated the terms of that Convention they violated a
law which the United States’ authorities are bound to enforce against them. Their owners, as citizens,
must conform to the laws of their own land. The United States and Great Britain are equally bound
to fulfil the tertas of their national agreement, and the duty is cast upoun one as much as the other to
see to it that their citizens conform to its provisions.

The want of specific charges in the petition filed praying for a condemnation and sale of the
vessels in question 18 complained of. The procedure is also complained of for not affording relief in
this respect.

At the outset it may be said that there is no provision,as there is in many Statutes relating to the
revenue, which dispenses with the necessity of complying with the ordinary rules of pleading. The
Vice-Admiralty Rules of 1883 were promulgated in England. The Court is a British Court, and the
Judge is, or may be, appointed by Her Majesty’s Imperial Government. The Rules of 1883 were
taken from the Judicature Rules of England, which were framed by the most eminent lawyers in that
country, and which command ihe respect of the jurists of both countries. They have been adopted to
a very great extent in the Colonies, in the Courts of Equity and Common Law, and it is thought that
they owe their origin to the improved systems of “ code pleading ” which have been created on this side
of the Atlantic.

1f the pleadings in the cases referred to were defective because they did not comply with the rules,
they could have been struck out on the application of the claimant. If they did not afford him suffi-
cient notice of the charge, an amendment could have been applied for. If that failed, ample redress is
given by an application for discovery or for particulars. It the affidavits, writs of summons, or other
proceedings were defective, they could have been set aside.

But the allegations were specific. The date, place, and circumstances of the commission of the
offence were stated with the usual particularity, General paragraphs were added, no doubt through
caution.

Take the following paragraph from the petition referred to : —

“8. Between the 10th and 17th days of May, 1886, the said Warren A. Doughty, the master of
the said ship or vessel “Ella M. Doughty,” and the officers and crew of the said ship or vessel  Ella
M. Doughty,” did in and with the said ship or vessel “ Ella M. Doughty” enter into the bay and
harbour of St. Ann's aforesaid, within 3 marine miles of the shores of the said bay and harbour of
St. Ann’s, and within 3 miles of the coast, bays, creeks, and harbours of those portions of the dominions
in America of his said late Majesty King George the Third, being now the dominions in America of
Her Majesty Queen Victoria, not included within the limits specified and defined in the said Article of
the said Convention, and set out and recited in the first paragraph hereof, for the purpose of procuring
bait that is to say herrings, wherewith to fish, and ice for the preservation on board said vessel of bait
to be used in fishing, and of fresh fish to be fished for, taken, and caught, by, and upon the said vessel,
and by the master, officers, and crew thereof, and did procure such bait wherewith to fish, and sucp ice
for the purposes aforesaid, and did so enter for other purposes than the purpose of shelter, or repairing
damages, or of purchasing wood, or of obtaining water, contrary to the provisions of the said Conven-
tion, and of the said several Acts; and the said vessel “Ella M. Doughty " and her cargo were there-
upon seized within 3 marine miles of the coasts or shores of the said bay and harbour of St. Anu’s, by
Donald McAulay and Lauchlin G. Camphell, officers of the Customs of Canada, as being liable to
forfeiture for breach or violation of the said Convention and of the said several Acts.” L :

The[ charges were as specific as they are in all Admiralty suits against ships, in z;ll Fc"xvplpro—-
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ceadings ngainst the person, and in all informations and indictments where more strictness is required.
The vules of pleading ave the same in all eases and for all Ntigauts, whether eitizens of Cunada (who
are there more frequently in Court) or citizens of the United States, who are seldom there,  Surely
rules of pleading and procedure of the Courts of a countyy, when they resemble those of other countries
and are the same for all suitors, are not matter lor internativnal Qiscussion.  That there was no denial
of justice is sulliciently clear when it appears from a Jetter of the Seerctary of State to the master of
the * David J, Adams ” that eminent American counsel were retained in the case by the United States’
Govermmnent, in addition to those who acted in the interests of the owner.
_ Deluy and difticulty in taking the evidence of the claimant’s witnesses is also referred to.

This, it is alleged, is partly due to the delay cansed by the provisions of the statute requiring
security for costs to be given. The Viee-Admnralty Rules of 1883 enable the claimant, the moment
the writ of summons is served, to obtain un order for the examination of his withesses.

It was as easv and as simple for the claimants to pursue this course hefore the witnesses left the
province «= it was for the counsel to take their informal depositions. There is no difference hetween
the procedure in respect to taking evidence in these cases and that which obtains in all actions 7n rem
in the sawe Comrt.  The same complaint would apply to the procedure of every Court in both countries
having Admiralty jurisdiction. There is always a diffienlty in respect to taking the evidence of
witnesses for the defence who wish to proceed abroad. If a remedy can be suggested, it will be useful
in all cases.

It is not suggested that blame is to be attributed to the Judge for any delay which has taken
place in rendering Judgments. In fact, in the statement he, as well as the Bar, is expressly absolved
from all Llame. It can hardly be intended to impute to the Gevermment of Cauada any blame in the
matter, once the case was submitted for decision,

It is proposed to deal with all of the statutes regulating the procedure, which are complained of
under another head.

The penalties sought to be enforced in the cases of the “ David J. Adams ” and “Ella M. Doughty”
are said to be oppressive.

They are imposed for a violation—(1) of the Fishery Acts, by the vessel, involving forfeiture ;
(2) of the Customs Act, by the master, involving a penalty of 400 dollars; and (3) of the Inperial Act
57 Geo, I, cap. 38, by ¢the master, involving a penalty of 2001,

It may be suggested that such peunalties are not unusual in statutes of this nature, and that pro-
ceedings for their recovery are quite as usual. The joinder of several counts for the same offence
certainly has not misled any lawyer. The Statutes of the United States relating to Alaska afford an
instance of penalties quite as severe,  ¥or killing seals within the limits of Alaska territory, or in the
waters thereof, the following penalties are imposed—tlat is to say :—

(1.) Forfeiture of the vessel violating the section ; (2) a penalty of not less than 200 dollars, and
uot more than 1,000 dollars, on every person on board who has been engaged in killing seals; or
() imprisonment not exceeding six months; or (4) both fine and imprisenment.

In practice both fine and imprisonment have been imposed, and upon beth master and mate, and
uot by any means a minimum fine or o minhmum term of imprisonment. After the term of imprison-
went has been served, defaunlt of payment of penalties averaging from 500 dullars to 700 doliars has,
under the peculiar terms of the sentence, obliged the prisoners to remain in prison, Lifelong
imprisonment for the unfortunate seamen is necessarily the result. Perhaps the severity of such
punishment is more deeply felt in a country where professional assistance is so difficult to obtain,
and where a Judge sits supreme without appeal, where a jury must consist partly of persons
disqualified by the laws of some civilize!! countries, and where property seized must be invariably
sacrificed. The section adds, “ nor shall he (the Secretary of the Treasury) grant any special privileges
under this section.”

But in the case of the “David J. Adams"” and “Ella M. Doughty ” it is submitted that all of the
penalties, except those which may be enforved against the ship, are in practice harmless. The masters
and their property being out of the jurisdiction are beyond the reach of the arm of the Court. No
attempt was made to arrest any person or to hold him to bail.

Customs Laws,

The contention that fishing vessels were ‘not intended to be included in the operation of the
statute of Cauada, which requires vessels entering from any place outside of Canada, or coastwise,
prowmptly to make report, is quite unfounded. The enactment expressly includes “every vessel, whether
daden or in ballast.”

The object of the Act is to prevent smuggling on a coast extending some thousands of miles, along
which it is 1mpossible to keep guard unless al/ vessels are to be reported,

If vessels professedly engaged in any particular occupation (as fishing) were exempt, there would
be no protection for the revenue, as any vessel engaged in smuggliug would secure immunity by the
claim to be a fishing vessel.

The Commander of Her Majesty’s ship “ Devastation ” complained, in his Report to the Vice-
Admirel on the 10th November, 1852, that « from the lax administration of the Customs Laws in some
of the provinces, it was impossible to detect those really fraudulent ” among the fishing vessels.

The vbject ol requiring a vessel to be reported is to enable the Customs officers to ascertain
‘whether the visit she is making is on lawful business or not. The entry costs nothing, and the vessel
i8 in nowise interfered with if her business is Jawful.

“Jt will not be questioned that when that Act was passed the practice was in accordance with
that theory” (the theory that only merchaut vessels were intended). Such is the agsertion in the
¥ Statement ” under review.

The contrary is the fact.
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Without going back to the date of the Convention, it may be sufficient to refer to the practice of
the last half-century as a refutation of the assertion that the “uew policy ” was “suddenly developed”
in 1886. During that period, at least, the provisions of Acts such as that quoted have been enforced
with more or less regularity. '

In the “Confidential Memorandum for the use of the Commissioners on the part of the United
States in the Awerican-British Joint High Commission” of 1871, reference is made to the passage of
the Nova Scotia Statute of 1830 against encroanvhment on the fisheries, and to the application ou the
part of the Colony for © a naval force to put an end to American aggressions.” The following passage
then oceurs ,.—

“The seizures which followed this course were numerous.

“The voluminous correspondence which grew out of these seizures will be found in the Senate
Executive documents already cited, pp. 59 to 103. The results are summed up in a Report from the
Secretary of State, Mr. Vail (p. 92),and in a Report from Lieutenant-Commanding Paine to Mr. Forsyth
{p. 98). Mr. Vail is unable to state whether, in the cases under consideration, there has been any
flagrant infraction of the existing Treaty stipulations (p. 95). He appears to think that most of the
cases were copnected with alleged violations of the customs laws.”

From a letter of the United States’ Consul at Charlottetown, dated the 19th August, 1870, to the
United States’ Consul-General at Montrea), it appears that it was the practice of the United States’
fishermen at that time to make regular entry at the port to which they resorted. The Consul said,
“ Here the fishermen enter and clear, and take out permits to land their mackerel from the Collector,
and as their mackerel is a free article in this island, there con be no illicit trade.”

In the year 1870, two United States’ fishing-vessels, the «“ . W, Lewis” and the “ Granada,” were
seized on like charges in Canadian waters.

With reference to the statement that the “ Dominion Government has utterly failed to show that
any facts have transpired indicating that the United States’ fishing-vessels have engaged in illegal
trade since A.p. 1885, &c., it may be observed that this has never formed a subject of discussion in the
correspondence which bas taken place, and in which the Dominion Government ia thus asserted to
have “ utterly failed to show” such a state of facts.

The object of enforcing the customs laws is to prevent illegal trade, and if such illegal trade has
been prevented by the vigilance exercised, it would indeed be difficult to prove that such trade was
actually carried on,

As to the assertion that the vessels said to have been “ harassed” were not engaged in such illegal
trade, and had no disposition to so engage—these are facts not easy to be ascertained. The vessels
which were fined had violated the law and incurred the penalties imposed.

As to the statement that Shelburne Harbour, at which the « Rattler” and other vessels are said
to have been severely treated, is a “long cstuary,” and the custom-house some miles distant from the
outer or lower harbour; to remove all complaint a Customs ofticer was specially appointed at the
entrance to receive reports of vessels entering, and the captains of the police vessels were authorized in
all places to receive reports.

The following is the substance of the Report of the Minister of Marine and Fisheries on the case
of the “ Rattler” :—

“The Minister states that it does not appear at all certain from the statements submitted that
this vessel put into Shelburne for a harbour in conseguence of stress of weather. It does, however,
appear that immediately npon the “ Rattler’s™ coming into port, Captain Quigley sent his chief officer
to inform the captain of the “ Rattler” that before sailing he must report his vessel at the custom-house,
and he left on board the “ Rattler” a gnard of two men to see that no supplies were landed or taken
on board or men allowed to leave the vessel during her stay in Shelburne Harbour. That at midnight
the guard fired a shot as signal to the cruizer, and the first officer at once again proceeded to the
“Rattler,” and found the sails being hoisted and the snchored weighed preparatory to leaving port.
The captain being informed he must comply with the Customs Regulations and report his vessel, he
headed her up the harbour. That on the way up she became becalmed, when the first officer of the
“Terror” took the captain of the “ Rattler” in his boat and rowed him to the town, when the Collector
of Customs received his report at the unusual hour of 6 AM. rather than detain him, and the captain
with his vessel proceeded to sea.

“The Minister observes that under section 25 of the Customs Act every vessel entering a port
in Canada is required to immediately report at the Customs, and the strict enforcement of this
regulation as regards United States’ fishing-vessels has become a necessity in view of the illegal trade
transactions carried on by United States’ fishing-vessels when entering Canadian ports under pretext of
their Treaty privileges. ’

“That under these circumstances a compliance with the Customs Act, involving anly the report of
a vessel, can not be held to be a hardship or an unfriendly proceeding.”

Th-~ “ Marion Grimes” is the next vessel with which the statement deals. She had incurred a
penalty of 400 dollars by failing to report, and by sftempting to leave the harbour of Shelburne
without reporting. She was subjected to four days’ detention while her case was being considered, and
was released on payment of an expense of 8 dollars which had been ineurred in watching,

The mention of this vessel is made, in the “ statement,” an opportunity of referring to the lengthy
and able despatch in which Mr. Bayard on the 6th November, 1886, veferred to the case of this vessel
The force of Mr. Bayard’s arguments, as to the facts of this paricular case, was removed when the
penalty, which was the chief subject of his remonstrance, was relinquished. 'Theve are some contentions,
however, in this despatch which remain to be noticed. Among these is the contention that vessels
resoiting to the ports of another country for shelter, are not by the law of nations subject to custom-
house exactions, .

The justice of such a proposition will be apparent as applied to an attempt to exact customs duties
on a vessel driven jnto port in distress, but no duties or « custom-house exactions” have been enforced,



108

The obligation to report, in order that the bona fides of the visit might be ascertained, was the only
obligation insisted on. The authorities which My, Bayard cites are likewise inapplicable. They
assert the right of those on beard the visiting vessel to immunity from interference “with the relations
or personal conditions of those on board,” and then deny that an armed force should invade “{¢he vessel
of a jriendly nation that has commitied no offence,” and © foreibly dissolve the velations, which, by the laws
of his country, the captnin is honnd to observe and enforce on board.”

Tn the ease of the “ Grimes” there was no interference “ with the relations or personal condition
of those on hoard.” The vessel ked committed an offence, and there was no attempt to dissolve the
relations which the eaptain was bound to observe and enforce. These anthorities do not state, or even
suggest, that the visiting vessel may disregard the laws of the country visited, or violate them. An
eminent authority (Phillimore) lays down what is understood to be the true rule on this subject. After
treating of the rights of the public vessels (of war), he says (vol. i, p. 483) :—

“With respect to merchant or private vessels, the general rule of law is, that, exccept under the
provisions of au express stipulation, such vessels have no exemption from the territorial jurisdiction of
the harbour or port, or—so to speak—teritorial waters (mér littorale), in which they lie.”

In relation to the right of the vessel to be in the harbour for shelter, it is admitted that the comity
of nations gave her that privilege, and that the Convention of 1818 preserved it. It is not admitted,
however, that any such right existed, as seems to have been claimed by Mr. Bayard, by virtue of any
survival of the Fishery Article of the Treaty of 1783, or by anything connected with the former
relations of the people of the United States to the British Empire. The views in that direction,
presented by the extract from Mr. Livingstone’s instructions to Dr. Franklin, quoted in Mr. Bayard's
despatch, are excepted to on the following grounds :—

1. The author professes only to refer to the fisheries “ on the banks of Newfoundland.”

2, When applied to coast fisheries the quotation fails, because it professes to found a claim on
the former colonial condition. When that condition was forsaken its privileges could not be claimed
by those who bad renounced its obligations.

3. It claims that the participation in the wars in British North America gave a special right to
the Awmerican fisheries. But the fisheries, and the coasts to which they were adjacent, were not
acquired by conquest. They were restored after conquest, and eventually were acquired by Great
Britain from France under the Treaty of 1763. Even had it heen otherwise, the participation in these
wars sirely gave the New England colonists no superior right to those of the people who remained
colonists, hut whose coasts they claimed to he made subservient to them.

4. It assumes that the colonists were tenauts in common of the fisheries with Great Britain;
whereas they enjoyed the tisheries by virtue of her sole and exclusive title, which they could no longer
avail themselves of after their separation from her Empire,

3. It embodies the contention that Great Britain forced the separation by oppression; but surely
no superior right, in relation to countries not iuvolved in the oppression or the separation, thereby
resulted. The independence of the United States had heen achieved—the remainder of the British
Empire became to them, by their own choice, a foreign country.

The rights which were acquired in the Treaty of 1783 by the people of the United States were
conferred on them hy grant, and ceased when that grant was dissolved by the war of 1812, and by the
consequent renunciation of its provisions on the part of Great Britain.  After the conclusion of that
war Great Britain firmly and successfully established, both by argument and by foree, that the Fishery
Article of 1783 had no longer any validity, and the result was the Convention of 1818.

Allusion is made in Mr. Bayard's despatch in reference to the “Grimes” to the case of Sutton o,
Sutton, decided by Vice-Chancellor Leach (1 Russ. & M., 675). The single question which was before
the Vice-Chancellor was whether an Article of the Treaty of 1783, relating to the property of British
and American subjects, respectively, had survived the war. His decision merely was that it had so
survived, for the reason that the language of that Article expressly required that it should endure.
He had no other question in view; he attempted no dictum on any other point, and if he had
attempted to deal, even by inference, with the Fishery Article (in which, by the way, no sach intention
as that expressed in the Article relating to property can be discovered) his dictum would have been
“ obiter.”

The contentions in the despatch founded on the development of railways and commerce since
1818 need not be considered here, as these can hardly give an interpretation to the Convention, and
are dealt with in the reply to the Memorandum to which the “Statement™ under review is an
Appendix.

P As to the “City Point,” she violated the Customs Act by failing to report and by landing some of
her crew and their Iuggage.

The “C. B. Harington” and the “G, W. Cushing” violated the Convention of 1818 They
entered for the purchase of ice and bait, and not for one of the four permitted purposes. Although
mentioned in the Statement under the heading “ Customs Laws,” they do not properly belong to that
subject, excepting by reason of the fact that, having entered for an illicit purpose, they at the same
time violated the Customs Laws, by abstaining from making the Report which they could not make
without disclosing their illegal design.

Landing of Crews of Fishing Vessels prokibited amd Refusals of petty amounts of Provisions,

Under these headings the Statement mentions the cases of the “ Shilo,” the “ Jennie Seaverns,”
the “ Mollie Adams,” and the “Laura Sayeward,” which vessels were forbidden, according to the terms
of the Convention, to use the bays and harhours of Canada for any other than the four purposes
specified in the Convention. After what has been said in the correspondence with regard to this
subject, and in reply to the Memorandum presented by the Plenipotentiaries of the United States, it
will be unnecessary to make any argument here. It is deemed sufficient to say that the United States
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had, 1 the plainest words that the language contained, rencunced, for all its fishing-vessels, the
privilege which was claimed lor those vessels, and the refusal of which is now made the subjéct of
complaint. The Government of the United States has heen fully informed of this contention and
after controverting it with as much zeal and ingenuity as the question admitted of, were informed by
Lord Rosebery, through Mr. Phelps, on the 24th May, 1886, “ that the plain English of the clause
seemed entively to support the Canadian view.”

On the 29th of the same month Lord Rosebery informed Mr. Phelps «that as regards the strict
interpretation of the Treaty of 1818, he was “in the unfortunate position that there were not two
opinjons in England on the matter, and that the Canadian view was held hy all authorities to be
legally correct.” On the 2nd June of the sawme year, Lord Rosebery informed Mr. Phelps that * there
was such unanimity sinong ocur legal advisers as to the interpretation of the Treaty of 1818 that he
had nothing to submit to them,” The Eal of Iddesleigh wrote to Mr. Phelps on the 30th March,
1886: “ Her Majesty’s Government are unable to perecive any ambiguity in the terms of Article T of
the Convention of 1818

In this condition of matters the Plenipotentiaries of the United States cannot be surprised that
Her Majesty’s Plenipotentiaries do not vecognize these cases as forming ground for complaint or
compensation.

Shipment of Fish in Bond.

It is not disputed that Article XXIX of the Treaty of Washington (1871) rewains in force.
There has been no case of refusal to accept goods or merchandize at any poiut in Canada, from any
vessel which could “lawfully enter” for delivering such, Fishing-vessels of the United States. it will
be remembered, can enter the “bays and harbours” for shelter and veprirs, and for purchasing wood
and obtaining water, “and for no other purpose whatever.”

Poacking by Admerican Vessels.

Under this head the Statement discusses the reasons which, it i3 conjectured, induce the Canadian
authorities to enforce the Convention.

When a right exists it is not often necessary to vindicate the various purposes which may be
served by enforcing the right. Long experience and innumerable instances have shown the necessity
for the enforcement in question. The history of the fishery question is full of jnstifications.

After the making of the Convention of 1818, year after year the fishermen of the United States
waintained a system of encroachment and of trespass by fishing within 3 miles of the coast, and by
entering, withont due justification, the bays and harbours of the provinces. Marine police cruizers
were kept up by the Provincial Governments, and the Imperial ships of war aided these in seizing from
time to time the vessels which were so found trespassing. Condemnations ot these took place under
the Tmperial and Colonial Statutes.

In some cases these seizures were made for violations of the Customs Laws. They were, never-
theless, in nearly every case, seizures practically for violations of the Convention of 1818 and of the
Fishery Laws. .

The vessels seized were United States’ fishing-vessels ; the Customs officers along the line of coast
of the different provinces were in reality the fisheries police of British North America. The vessels, in
wmost instances, frequented the harbours, ports, and bays of Nova Scotia and New Brunswick for
purposes other than the four allowed by the Convention of 1818, viz,, the purchase of wood and the
obtaining of water, and for shelter and repairs. The enforcement of the Customs Regulations was for
the avowed purpose of denying to such vessels all rights of access, excepting those which related to the
right of asylum as recognized and preserved in express words by the Treaty of 1818.

Many of the reasons given to show the necessity for the exclusion of the Bahama fishermen from
the coasts of Florida (see Report of Mr, Duval, Governor of Florida in 1831, Congressional Documents,
1852-53) will apply to the case of the exclusion of American fishermen from territorial waters except
when entering for one of the four purposes mentioned in the Convention of 1818.

The necessity for such exclusion from fishing limits is easily demonstrated. Why did the framers
of the Convention of 1818, in the somewhat exceptional and extreme case of fishing-vessels being
obliged to enter our bays and harbours for refuge or repairs, for wood or water, take the precaution to
guard the conditions of that entry with a provision that they should be “ subject to such restrictions as
should be necessary to prevent them taking, drying, or curing fish therein, or in eny other manner
whatever abusing the privileges thereby secured to them?” And if the entry in such an exceptional
case was so carefully provided for, and the danger of clandestine fishing and abuse and encroachment
so specifically anticipated, how much greater was the necessity for prohibiting altogether fishing-vessels
from entering territorial waters except when in distress or in want of wood or water? To concede to
them the privilege to enter for bait or supplies, or to tranship cargoes, without stipulation or regulation,
would completely nullify the renunciation of the United States in respect to fishing, ) .

With respect to all laws relating to game, the revenue or the fisheries, where great difficnlties
beset the detection of their infringement, every possibility of violation must ‘be prevented. The
preliminary steps to infringement must be guarded ageinst. To allow fishing-vessels with fishing
implements on board inside of the fishery limits is but to allow them to fish. 16 would be impossible
to prevent sbuse. The difference between the off-shore and bank fishing-vessels and the in-shore
fishing-vessels is not ‘easily noticed at a distance. The constant access to harbours of large fleets of
vessels throughout the whole fishing season renders impossible the thorough administration of the
Revenue Laws of the country. The cost of a marine police would be too great; the inconvenience of
insuring a regard for the rights and Iaws of the nation would be too burdensome. ' )

Tn 1837 the Legislature of Nova Scotia suggested o few of the difficulties. The following eppears
in its records :— . .

“The Committee farther report that the construction of distinguished lawyers and tge %egxbunate.
[706]
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construction of the Convention is, that the citizens of the United States cannot conduet their fishing
within 3 marine miles of the headlands of the coast of Nova Secotin, and have no liberty to enter the
bays, harbours, or creeks thereof, vxeept for shelter and to purchase wood or obtain water, and only
then on proof of having left their own ports sufficiently supplied for the voyage; yet on inquiry, and
hearing evidence, it is proved heyond all doubt, by witnesses of unquestionable character, that the
fishing-vessels of that country resort to our shores with as little concern as they quit their own ; that,
contrary to the terms of the Convention, they purchase bait from the inhabitants, and in many
instances set their own nets within the harbours of the province, and on various occasions have, by
force, coerced the inhabitants to submit to their encroachments, and they land on the Magdalen Islands
and pursue the fishery therefrom as unrestricted as British suhjects, althongh the Convention cedes no
such right. The consequences following in the train of these open violations of a solemn Treaty are
illicit trade, destruction of the fishery by the meuns of conducting it, interruption of that mutual
confidence which ought always to exist between the merchants and fishermen of a country, inducing
the former to supply and the latter to make payments with punctuality; and, finally, the Iuring from
our shores, by means of bounties, the youth of our country to their employment, reducing our popula-
tion and impoverishing our province, while they add strength and vigour to their own ; for proof of
which your Committee refer to the documents hereto annexed, and numbered from 1 to 3.” (Nova
Scotia Journals, 1837, Appendix No. 75, p. 3)

And the House of Assembly of Nova Scotia in 1851 adopted a Report containing the following
language in respect to a very limited area affected by the granting of liberty of passage to American
fishing-vessels through the Strait of Canso, viz. :—

“When that necessity does not exist, it would be unwise any longer to permit American fishing-
vessels to pass through the Gut of Canso, for the following among many other reasons which could be
given, if necessary :—In the month of October, the net and seine fishery of mackerel in the Bay of
St. George is the most iimportant to the people of that part of the country, and requires at the hands of
the Legislature every legitimate protection. Up to this period American fishermen, using the passage
of the Gut of Canso, go from it into St. George’s Bay, and not only throw out bait to lure the fish from
the shores where they are nsnally caught by our own fishermen, but actually fish in all parts of that
bay, even within 1 mile of the shores. It is also a notorious fact that the American fishing-vessels in
that bay annually destroy the nets of the fishermen by sailing through them, and every year in that
way do injury to a great extent—and this upon ground which they have no right to tread. Remon-
strances have therefore been made to the American Government against such conduct, but the answer
has invariably been, to protect ourselves in that respect. Had the United States’ Government adopted
suitable measures to prevent its citizens from trespassing as hefore mentioned, it would not be necessary
for this Legislature to put any restriction on their use of the passage in question; but as the onus has
been thrown upon this Legislature, it is clearly its duty to adopt the most efficient and least expensive
means of protection. If the privilege of passage is exercised throngh the Gut of Canso and the bay in
guestion, 1t is next to impossible to prevent encroachments and trespasses upon our fishing-grounds by
American citizens, as it would require an expeunsive coastgunard by night and day to effect that object,
and then only partial success wonld result. It would be nunreasonable to tax the people of this country
to protect a right which should not be invaded by foreigners, and which can only be invaded and
encroached upon by our permitting foreigners to use a passage to which they are not entitled. Without,
therefore, any desire unnecessarily to hamper Americuan citizens in the enjoyment of that to which they
are justly entitled, your Committee consider it their imperative duty to recommend such measures for
the adoption of the House as will in the most effectual way protect the true interests of this country.
The outlay necessarily required to watch properly the operations of foreign fishing-vessels in the Bay of
St. George, so as to prevent encroachment, amounts to a prohibition of its beirig accomplished ; and it
therefore becomes indispensable that such vessels be prohibited from passage through the Gut of Canso.
The strait will always be, to vessels of all classes, a place of refuge in a storm, and American fishing-
vessels will be entitled to the use of it as a harbour for the several purposes mentioned in the Treaty.
It can be visited for all these purposes without a passage through being permitted, and your Committee
therefore recommend that an Act be passed authorizing the Governor, by and with the advice of his
Executive Council, by Proclamation, either to impose a tax upon foreign fishing-vessels for such
amount as may be provided in the Act, or to prohibit the use of such passage altogether.”

A Mewmorial was transmitted to the Imperial authorities, dated the 2nd September, 1852, in which
the following paragraph was contained :— '

“By the terms of the Convention of 1818, the United States expressly renounced any right of
fishing within 3 marine miles from the coasts and shores of these Colonies, or of entering their bays,
creeks, and harbours, exeept for shelter, or for wood and water,

“If this restriction be removed, it must be obvious to your Excellency that it will be impossible
to prevent the Americans from using our tishing grounds as freely as our own fishermen, They will be
permitted to enter our bays and harbours, where and at all times, unless armed vessels are present in
every harbour ; they will not only fish in company with oéur fishermen, but they will bring with them
contraband goods to exchange with the inhabitants for fish, to the great injury of colonial traders and
foss to the public revenue. The fish obtained by this illicit traffic will then be taken to the United
States, where they will be entered as the produce of the American fisheries, while those exported from
the Colonies in a legal manner are subject to oppressive duties.”—(Sabine, p. 450.) i

If the necessity for exclusion and for imposing guards upon the access to territorial waters existed
in 1818, how much has that necessity increased ? Then large areas of our coasts were almost
unighabited ; now we have a greutly increased population, and a greatly increased trade has sprung
into existence. The use of our territorial waters and shores by the citizens of another country, always .
a serious matter to the subjects of the Crown of Great Britain, would now be a positive inconvenience
and a burden. Competition and rivalry, which existed slightly in 1818, have increased as the industry
has increased, and while the industry has increased the necessity for vigilance has become greater. A
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nigher Tariff has enhanced the difficulties of administering the revenue laws. The nations possessed of
fisheries are making more stringent Regulations in regard to them, and while the untenable claims in
respect to extended limits from the shore are necessarily now abandoned, the exclusive enjoyment of
the fisheries, and rights pertaining thereto, are more firmly insisted on.

Exclusiveness becomes more necessary as competition becomes more active, and the people of the
United States have not been slow to apply this principle in regulating the terms on which others can
have access to their markets, while they complain of its application to the fishing-grounds of a neigh-
bouring country, whence the supplies for those markets have largely to be drawn.

The reference which is made in the “ Statement ” under review, as to the small number of seizures
for actual smuggling and poaching in recent years is, at least, inconclusive. There has been, as is stated
in the document under review, considerable vigilance used in prevention, and in warnings, and the
vessels which have been molested have not by any means been the only transgressors.

It must be conceded, as is claimed in the “ Statement,” that the fisheries of Canada and Newfound-
land, like all other riches, are subject to “thieves, moth, and rust.” The experience of the last sixty-
nine years has removed that axiom from the field of discussion, but it is somewhat unusual to see that
the rightful possessors of such property may not seek to protect themselves, at least against the first of
theS(il daél.g'ers, without the reproach of violating * Christian prineiples ” and “the rules of good neigh-
hourhood.”

“ Unfriendly and Extraordinary Legislation.”

This term, in the United States” « Statement,” is used to designate certain provisions of the statutes
of Canada relative to “fishing by foreign vessels.” A short history of this legislation may not be out
of place. :

P At the first Session of the British Parliament, after the ratification of the Convention of 1818, the
Act 59 Geo. III, cap. 38, was passed. In is entitled “ An Act to enable His Majesty to make Regula-
tions with respect to the taking and curing of fish on certain parts of the coasts of Newfoundland and
Labrador, and His Mejesty’s other possessions in North America, according to a Convention made
between His Majesty and the United States of America.” It was assented to on the 14th June,
1819,

Up to 1836 no orders had been made by His Majesty in Council, and no Regulations had been
made by the Governor of any North American Colony under an Order in Council, although section 3
of that Act authorized such Orders and Regulations. The provisions of the Convention, it will be
remembered, contemplated and authorized the making of such restrictions as might be necessary to
prevent the United States’ fishermen from taking, drying, or curing fish in the said bays or harbours, or
in any other manner whatever abusing the privileges reserved to them.

It was also then found that, since the Imperial Act did not designate the persons who were to
wake the seizures, the Statute was liable to be evaded and the fishery carried on contrary to the terms
of the Convention,

In Nova Scotia, where its provisions had been most frequently violated, the necessity for such
Regulations and restrictions first became apparent.

On the 12th March, 1836, an Act was passed, entitled, “ An Act relating to the Fisheries and for
the prevention of Illicit Trade in the Province of Nova Scotia and the Coasts thereof.” (Acts of 1836,
6 Wm. 1V, cap. 8, N.s.).

The Act is in the same terms as the Act passed by the Dominion of Canade immediately after the
Confederation, 31 Viet., cap. 61 (Canada).

By the 18th section of the Act of Nova Scotia, it was enacted :—

“That this Act shall not go into force or be of any effect until His Majesty’s assent shall be
signified thereto, and an order made by His Majesty in Council that the clauses and provisions of this
Act shall be the Rules, Regulations, and restrictions respecting the fisheries on the coasts, bays, creeks,
or harbours of thc province of Nova Scotia.

This Act received the assent and ratification of His Majesty by an Imperial Order in Council
which will be found in the Nova Scotia journals of the House of Assembly, 1837, Appendix 1, p. 2.

Another Order of His Majesty in Council, dated the 15th June, 1836, was made declaring that the
clauses and provisions of this Act of the province of Nova Scotia, cap. 8 of the Acts of 1836, should be
the Rules, Regulations, and restrictions respecting the fisheries on the coasts, bays, creeks, or harbours
of Nova Scotia (ibid., p. 3). Notification thereof was duly gazetted in the province.

In Prince Edward Island, in 1843, a similar Act, containing a similar preamble, and a clause
identical with section 18 of the Nova Scotia Act, was passed. This Act will be found in the Statutes
of Prince Edward Island, 6 Vie, cap. 14, vol. i, p. 419. This Act received the “ Royal allowance” on
the 3rd September, 1844, and an Order was on the same day made by Her Majesty in Council
declaring that its clauses and provisions should be the Rules, Regulations, and restrictions respecting
the fisheries on the coasts, bays, creeks, or harbours of the Island of Prince Edward, and notification of
said Royal assent and of the said Order was published, in the “ Royal Gazette ” newspaper of the island’
on the 8th October, 1844. (See note, ibid,, p. 425.)

In New Brunswick, in 1853, an Act of that Legislature was passed, which is entirely similar to
the two provincial Statutes just referred to (16 Vict., cap. 69, New Brunswick). In this way, under
the terms of the Convention, and of the Imperial Act, 59 Geo. III, cap. 38, Regulations were made for
all three provinces. .

Upon the confederation of the provinces in 1867, the Act 31 Vict, cap. 61, comprising §he
provincial Acts, was passed. Its administration was cast upon the Federal Government to be carried
out by Dominion officials. . )

Amendments were passed from time to time by the Dominion Parliament, that is to say, 33 Vict,
cap. 61, and 34 Vict.,, cap. 14 : \

The next amendment was passed in 1886. It was reserved by the Governor-General on the
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2nd June, 1886, for the signification of the Queen’s pleasure thereon. Royal assent was given by Her
Majesty in Council on the 26th November, 1886 ; proclamation thereof was made on the 24th
December, 1886. )

Tt provides for forfeiture of any fishing-vessel entering the prohibited waters for any purpose not
permitted by Treaty or Convention, or by any Law of the United Kingdom or of Canada.

It is proposed to deal with the several provisions of this legislation which form the subject of
complaint.

lThe Canadian Act of 1868, sec. 10, cap. 61, casts the burden of proof upon the claimant, What
takes place in these and all revenue cases is this: The law provides that if the master or crew of a
vessel do certain things, the vessel shall be forfeited. A seizure is made and the claimant makes his
claim ; then the legality of the seizure is to De tried. Of course the forms may be similar to those in
an ordinary action between platntiff and defendant, but the question to be decided is the legality of
that seizure. Was it a case in which the officer was authorized to make the seizure, &c.? In all such
cases the burden is placed upon the claimant of proving such illegality.

A similar section, with a proviso annexed, will be found in the Revised Statutes of the United
States, section 909 :—

“YIn snits or information brought where any seizure is made pursuant to any Act providing for or
reguiating the collection of duties on imports or tonnage, if the property is claimed by any person, the
burden of proof shall lie upon such claimant: Provided that probable cause is shown for such prosecu-
tion, to be adjudged of by the Court.” '

By English decisions, under a section similar to our own, it has been held that. notwithstanding
its provisions, a primd facte case must be made out by the prosecutor ; so that the terms of the Canadian
section are more favourable to the claimant than if the proviso were added which is contained in the
United States’ provision. (See the “ Beaver,” 1 Dadson, 152.)

Section 909, Revised Statutes of United States, p. 172, has existed since the 2nd March, 1799,
and upon it numerous decisions have been given.

The first case is Locke v. The United States, 7 Cranch, 339, when a seizure under circumstances -
which warranted suspicions was upheld. Pinkney, who appeared for the United States, said :~—

“ The claimant has sufficient notice that the United States mean to rely on the general ground of
suspicion and on the shifting of the onus probandi, and must come prepared to remove the suspicion.
Of ‘what use is the provision respecting the onus proband if the law was so before? It is perfectly
nugatory if probable cause meaus primd facie evidence. It must mean something less than evidence,
it means reasonable grounds of suspicion.”

The Court, on giving judgment, said =— .

“The circumstances on which the suspicion is founded, that they have been landed without a
permit, are: (1) that the whole ecarzo, in fact, belongs to the claimant, and yet was shipped in Boston
in the names of thirteen different persons, no one of whom had any interest in it, or was consulted
respecting it, and several of whom have no real existence; (2) that no evidence exists of a legal
importation into Boston, the port from which they were shipped, to Baltimore, where they were
geized ; (3) that the original marks are removed and others substituted in their place.”

Those were the grounds of suspicion. Then the Judge continues:—

“ These combined circumstances furnish, in the opinion of the Court, just cause to suspect that the
goods, wares, and merchandize against which the information in this case was filed have incurred the
penalties of the law, but the counsel for the claimant contends that this is not enough to justify the
Court in requiring exculpatory evidence from his clients.  Guilt,’ he says, “must be proved before the
presumption of innocence can be removed” The Court does not so understand the Act of Congress.
The words of the 71st section of the Collective Law which apply to the case are these.”

Then follows the clause which is now section 902, Revised Statutes, United States.

“It is contended that probable cause means primd facie evidence, or, in other words, such
evidence as in the absence of exculpatory proof to justify condemnation. This argument has been
very satisfactorily answered on the part of the United States by the observation thbat this would
render the provision totally inoperative. It may be added that the term ¢ probable cause,” according to
1ts usual acceptation, means less than evidence which would justify condemnation ; and in all cases of
seizure has a fixed and well-known meaning. It imports a seizure made under circumstances which
garrant s’uspicion. In this, its legal sense, the Court must understand the term to have been used by

ongress.”

The next case is the “ Luminary,” reported in 8 Wheaton, 407. In that case a mere suppression
was held to make out a primd facie case and to justify the Court in giving judgment of condemnatior.
The head-note is as follows =—

“ Under the 27th section of the Registry Act of the 31lst December, 1792, circumstances of
suspicion sufficient in the judgment of the Cowrt to call for an explanation being shown, and the
claimant having it in his power by the production of documents to make a clear case either for the
Government or himself, and refusing to produce these documents, the vessel wes condemned.”

Mr. Justice Story, in the Judgment in that case, said :—

“ The suppression, therefore, justifies the Court in saying that the United States have made out a
primé facie case, and that the burden of proof to rebut it rests with the claimant.”

In “ Charles Clifton ». the United States” 4 Howard, 252, the defendant was obliged to bring, in
support of his defence, the best evidence in his possession,

Then there is the case of “Cliquot’s Champagne,” 3 Wallace, 114, where the Judge recognized the
“ rule of onus probands as a permanent feature of the revenue system.” He says:—

" “By the legislation of the United States it is established that in revenue cases where the
Government has shown probable cause, the onws probundi or burden of proof is on the part of the
claimant to prove the facts necessary to be shown in his defence. Under that rule of law, or rather
provision. of the Statute, I am bound to say that, in my opinion, the United States have proved
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pr(f)bable cause, and it is for you to say whether the claimants themselves have made out thejr
defences.”

The « John Griffin,” 15 Wallace, 29, was a decision of the Supreme Court of the United States,
and the section with which the Court was dealing was section 71 of the Act, 1799 :—

“That in actions, suits, or informations to be brought where any seizure shall be made pursuant
to this Act, if the property be claimed by any person, in every such case the onus probandi shall be
upon the claimant.”

Indthat case there was a conflict of testimony. It was a case of seizure of cigars, and the captain
testified :—

“That the cigars were not on board with his knowledge or consent, and he believed they were not
there at all. He admitted an interview with Albem, in Havana, or somewhere else, in regard to a
ttunk and barrel package. He equivocated about the authorship of a letter produced by Albemn,
saying that he could not say that it was written by him ; that it might have been written by him, that
it looked like his writing. He nowhere denied that he wrote it. He attempted to explain it by saying
that it might possibly have referred to his having sent these things on board of another vessel, not his,
as & service to Albern, to let him know that they were there, but with no knowledge that they were to
be landed without paying duty. But he did not speak of this with certainty, nor did he give the name
of the other vessel on which he might bave sent the cigars. The receipt of the money from Albern he
wholly denied.”

R Mr. Justice Miller, in giving the decision in that case, speaks of a primd facie case having been
made out, )

The case of ten hogsheads of rum (1 Gallison’s Reporte, p. 191}, decided by Mr. Justice Story, was
a remarkable decision. The rum had been imported from the British West Indies into the United
States, but had been seized because it was of the “growth, produce, or manufacture” of a Colony of
Great Britain.

The section in question (section 9G9) was apparently not applicable. The Court said :—

“1t has been supposed that the onus probandi is not thrown upon the claimant in proceedings
in rem, unless in cases within the purview of the 71st section of the Collection of Acts of the
2nd March, 1799, cap. 128 (now section 909, Revised Statutes). But I incline to the opinion that the
provision alluded to 15 but an extension of the rules of the common law. Be this as it may, whenever the
United States makes out a case primd facie, or by probable evidence, the presumption arising from it
will prevail unless the claimant completely relieve the case from difficulty. In the present case I
think the United States have primd focie maintained the allegations of the information. The burden
of proof of the contrary, therefore, rests upon the claimant. He and he only knows the origin of - the
goods. If he does not attempt it, but relies on the mere absence of conclusive, irrefragible proof,
admitting of no possible doubt, he claims a shelter for defence which the laws of the country have not
hitherto been supposed to acknowledge.”

Reference is made to the 12th section of the Canadian Act, 31 Vic,, cap. 68, which provides that
no person should enter a claim to anything seized under the Act until security has been given, in a
penalty not exceeding 240 dollars, to answer and pay costs occasioned by such claim, and that, in
default of such security, the thing seized should be adjudged forfeited and should be condemned. .

The corresponding section in the Revised Statutes of the United States, made applicable, it is
believed, to seizures for killing seals in the waters of Alaska, is as follows :—

« Section 93 (part). And if no person appears and claims such vessels, goods, wares, or merchandize,
and gives bond to defend the prosecution thereof, and to respond the cost, in case he shall not support.
his claim, the Court shall proceed to hear and determine the cause according to law.”

A similar provision is freguently found in other Statutes. Generally it may be said that in cases
where bail bonds are taken from persons who have been arrestad on civil process, or whose preperty
has been attached under  absent debtors” process, an amount is included to cover the costs, in case of
the successful event of the suit. The section referred to is not exceptional. It is.common to all
procedure which contemplates absence of the party from the jurisdiction and failure to respond, in
person, the costs of the litigation.

It appears also to_be a matter of complaint that no action can be brought, except within three
months, to redress an illegal seizure, and that at least one month’s notice of the action must be given,
which notice must contain the grounds of action. This provision is very far from depriving the
claimant of the right to bring such an action. ,

Under the Revised Statutes of the United Siates, section 934, property taken under the.revenue
laws can not be replevied. In Censda, as in England, replevin will lie, and where replevin, which is n
common remedy in such cases, is brought, it has been held that such a section requiring notice oi
action to be given, does not apply to such actions. N

By section 970 of the Revised Statutes of the United States, if judgment is rendered. for the
claimant, but the Judge certifies that there was reasonable cause of seizure, the claimant is not allowed
any costs in that proceeding, although he is always liable to costs if the decision be against him, and
neither the prosecutor nor the person that made the seizure shall be liable to a suit or Judgment on
account of such suit or prosecution, and if a suit is brought against the officer and the Judgment is'given
in his favour, he recovers double costs. N

It does seem that the mode of obtaining redress for illegal seizure is not more restrictive in ove
country than in the other. ‘ N .

These Statutes do not take away the rights which American citizens possessed under the Conven-
tion and are not in conflict with its terms. They regulate procedure in a certain.class of actions.
arising out of violation of the Statute. That procedure may militate against the interests of American
fishermen, because it prevents them to some extent from violating the provisions of the Convention.
with impunity, The provision for forfeiture is against their interests, but without such a provision the
Convention would be ineffectual. ‘

{708} - 2G -
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If the provisions as to procedure are invalid, then it can with equal reason, and on the same:
grounds, be held that the provisions of the Statute with regard to forfeiture are equally invalid. Such
a contention would be manifestly absurd. These sections may be inconvenient for persons violating
the Statute, but they are provisions which Canada has adepted in Ler revenue laws with respect to her
citizens, and which the United States have to some extent adopted in their revenue laws. They
prevailed in Great Britain and in the United States when the Provisional Acts were made, and as the
parties to the Convention must have foreseen that some procedure should be enacted to make the
Treaty cffective, they no doubt contemplated a procedure used in a class of cases most closely
resembling cases to arise for an infraction of the Convention—a procedure applicable to seizures and
proceedings <n rem. ) . N

This matter of procedure in our own Courts is one in respect to which American citizens have no
more right to complain than they have in respect to any procedure. They might as well say that we
have no right to have any procedure at all, or that we can not regulatc our procedure in any way
whatever, as to cases in which foreigners are parties. Admit that we may create Courts and that these
Courts may entertain jurisdiction in cases of violation of the Convention, and the right to procedure
must be admitted. It is not for the citizens of the United States to complain. They have carried the
law respecting attachments, proceedings in rem, and constructive service far beyond the bounds of
anything in British or British colonial legislation. )

1t is unnecessary to vindicate such laws after an existence on the Statute Books of both countiries
for so many years. The necessity for such provisions, to prevent infractions of the revenue laws and
to secure their proper administration, has long been established. Difticulties of detecting frauds, of
procuring proof, of detecting officers in the bond fide administration of the laws. of compelling the
injured person to move promptly, while the proofs may be obtained, have compelled the Legislature to
adopt such deviations from the ordinary procedure. And if such provisions are justifiable in the
administration of laws to prevent smuggling and other infringements of the customs laws, why should
they not he applied to seizures for violation of the municipal regulations of the country in respect to
its fisheries ? The law is administered in much the same way. The difficulty of detecting infringe-
ments and the necessity of protecting officers in the discharge of their duty are quite as great in the
one case as in the other.

The power to make restrictions Lo prevent the abuse of the privileges reserved by the Convention
nmust have been reserved for the purpose of making the Convention effective. A Statute must have
been contemplated, for without a Statute it was clearly a dead letter. Procedure must have been con-
templated, for without procedure the Courts would be helpless to enforce its provisions. This must
have been clear to the minds of the framers of that Convention, who were well versed in the laws of
England.

& In respect to the amendment made by the Act of 1886, there were never better grounds in any
case for the intervention of the Legislature. If the Convention prevented vessels from entering the
bays and harbours within the area therein mentioned, the Legislature had the absolute right to make
the provision effective. That amendment did make it effective ; and it did so in the only feasible way.
It is true a penalty against the master was provided for in the English Aect, although not in the
Canadian Act; but such a remedy was entirely insuflicient. Judgment was recovered in the Supreme
Court of Nova Scotia against Alden Kinney, the master of the “David J Adams,” for the penalties in
the Imperial Act, but he has never since visited our shores to pay it. The procuring and serving of
process upon the master, with a fast ship at sea, is out of the question; and the fruit of a Judgment
against a fisherman would not, perhaps, be abundant. Service was effected in Kinney’s case, only in
consequence of his vessel being first detained. Canada has so far avoided enacting laws for arresting
and imprisoning for such a penalty, or making a breach of fishery laws a criminal offence, and for
throwing into prison helpless seamen who may be doing their master’s bidding, Imprisonment is a
remedy more “harsh” and “ unjust ” than a_proceeding in rem against the offending ship, trespassing
for the benefit of the owner as well as for those on board. Canada, at least, has not adopted both of
these modes of concurrent remedies for enforcing the laws relating to territorial waters.

But a stronger ground for the intervention of the Canadian Parliament was afforded. The expres-
sion, “ preparing to fish,” in the Statute, had caused debate. Whether purchasing bait in the harburs
of Nova Scotia, involving a violation of the Convention by an entry into the prohibited waters, was
itself a violation or not, evoked discussion. This happened in consequence of conflicting decisions.
The decision of the Admiralty Judge, Sir William Young, the Chief Justice of Nova Scotia, in the case
of the “J. H. Nickerson,” has been often referred to. It was there held that procuring bait was a
violation of the Statutes, and a cause of forfeiture. Judge Hazen,a Judge of the County Court in
St. John, also sitting as a Vice-Admiralty Judge, had previously held that it was not a cause of
forfeiture, under the Statute, to purchase bait, unless it was purchased with the intention of catching
fish with it in the prohibited waters. .

After the termination of the Washington Treaty, when it again became necessary to administer the
Statutes which had been debated in the foregoing cases—pending immediately before it was framed—
1t was proper to create a remedy for what was deemed a conflict of decisions in two Courts of equal
Jjurisdiction. A conflict of decisions, or even - differences of opinion in a divided Court, when the
reasons of dissenting Judges are weighty, have frequently called forth the intervention of the Legisla-
ture. Not only is Parliament justified in such interference when it does not affect existing litigation,
as this Statute did not in any pending case, but it is its duty to remedy such an evil, and it does, as it
apparently did in this case, adopt what it considered to be the more correct of the opposing conten-
tions, and by legislation establish what was its original intention, although defectively expressed. '

If there hac} been no decision but that of J udge Hazen, it was obvious, if he was correct, that there
was a casus omrssus, and that there was a necessity for a statutory provision to make effective the
megative terms of the Convention, and to impose, as had been contemplated by its framers, such

xestrictions as might be necessary to prevent any abuse of its provisions. Admit the necessity of pro-
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tecting fishery limits when fleets of prohibited fishing-vessels are near, and the necessity and wisdom of
legislation are admitted.

The day after the Convention was ratified, Parliament might, in ratifying it ‘and rendering it
operative, have plainly soid, as the Act of Canada now does, that vessels should be forfeited for violating
its provisions.

The Statute does not conflict with the words or spirit of the Convention. Such a provision had
been suggested by the Law Officers of the Crown, in their opinion given the 25th September, 1852.
They had advised that there could be no forfeiture excepting for fishing or preparing to fish, that for
other infractions of the Convention there only existed the remedy by collecting the penalty provided
by the Imperial Act, which it is clear was useless, and the remedy given by nature of warning fisher-
men off and compelling them to desist from fishing and to depart, by the exercise of whatever force
was reasonably necessary for that purpose, which would indeed, in the words of Edmund Burke, be like
“ shearing wolves.” The Law Officers had advised, by way of remedy, that if it should be deemed
expedient that « power shonld be conferred to seize vessels in other cases of infringement than those
already covered by the Statute, it might be done by Order in Council.

It is hardly a happy suggestion that the enforcement of a Statuts which provides for the forfeiture
of a vessel violating the obligations of a Treaty, as sacred to the one country as to the other, would
involve “a confliect with the United States of a serious character.” It is thought that any unintentional
violation of the Statute, or any “hard case” whatever arising under it, could fairly be left to the
leniency of the Governor in Council. At least, Parliament has made a provision applicable to such
cases in the following terms:—

“TIn cases of seizures under this Act the Governor in Council may, by order, direct & stay of pro-
ceedings, and in cases of condemnation, may relieve from the penalty, in whole or in part, and on such
terms as may be deemed right.”

It is true that at various times representations have heen made to the British Government by the
Government of the United States in respect to the colonial legislation respecting fishing by foreign
vessels. Indeed, it can not be a matter of complaint that the latter has not been fully heard on every
application from the Colonies for the approval of such legislation. It is also worthy of mention that
every provision embodied in these Acts has, at one time or another before it became law, received
the approval of the Sovereign’s eminent advisers in the mother country. The Law Officers of the
Crown in Great Britain have also more than once been called upon to advise upon them. The names
of such men as Westbury, Chelmsford, Cockburn, Kelly, and Harding, in this connection, afford a
sufficient guaranty that these laws are within the limits of propriety and fair play.

Practical Construction of the Treaty.

The contention is made, under this head, that the present mode of enforcing the terms of the
Convention is new, and that a practical acquiescence by Imperial and Colonial authorities for very
many years after the making of the Convention, in the exercise of the privileges now claimed for
American fishermen of entering the bays and harbours for other than the four specified purposes, and
of using commercial privileges therein, has established a construction of the Treaty which should not
now be disturbed.

On this subject the facts must again be appealed to.

During a long course of years succeeding the Treaty it was claimed on the part of the people of
the British North American Colonies that the fishermen of the United States habitually encroached on
their fishing-grounds on the coasts of the Atlantic provinces.

The complaints consisted principally of remonstrances by the Provincial Governments and Legis-
latures to the Imperial authorities against the United States’ fishermen fishing within 3 miles of the
coast, and within 3 miles of lines drawn from headland to headland, and against their entering ports,
bays, and harbours for the purposes of trading, procuring bait, and for other purposes not named in the
Convention.

Numerous seizures were made by the provincial marine police vessels and by British gun-boats.

In 1823 the “ Cbarles” was seized for being at anchor in Shelburne Harbour, “into which she had
not been driven by stress of weather or any other fortuitous circumstance.”

In 1824 the “ William” and the “ Galeon” were seized for being within the bays and harbours at
anchor without lawful excuse.

In 1836 the Nova Scotian Statute, which has been often denounced by the American authorities
as extreme and severe, was adopted. It was followed by similar enactments in New Brunswick and
Prince Edward Island. There was not much indication in this of “the practical construction” of the
Convention according to the American contention. As has already been said, year after year the
fishermen of the United States maintained & system of encroachment and of trespass by fishing within
3 miles of the coast, and by entering, without due justification, the bays and harbours of the provinces.
Marine police cruizers were kept up by the Provincial Governments, and the Imperial ships of war
aided these in seizing from time to time the vessels which were so found trespassing. Condemnations
of these took place under the Imperial and Colonial Statutes. ‘ _

In some cases these seizures were made for violations of the Customs Laws. They were, never-
theless, in nearly every case, seizures practically for violations of the Convention of 1818 and . of. the -
Fishery Laws. _ )

The vessels seized were United States’ fishing-vessels ; the Customs officers along the line of coast
of the different provinces were in reslity the fisheries police of British North America. The vessels, in
most instances, frequented the harbours, ports, and bays of Nova Scotia and New Brunswick for
purposes other than the four allowed by the Convention of 1818, viz, the purchase of wood and the
ohtaining of water, and for shelter and repairs. The enforcement of the Customs Regulations wes for
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the avowed purpose of denying to such vessels all rights of access, excepting those which related to the
right of asylum as recognized and preserved in express words by the Treaty of 1818,

The following is a list of the offences for which condemnation of United States’ fishing-vessels
took place :—

(a.) Violation of Customs Laws,

(0.) TFishing within the forbidden limits.

{¢.) Anchoring or hovering inshore without necessity.

(d.) Lying at anchor inside bays, &c., to clean and pack fish.

(¢.) Entering the forbidden limits to buy bait.

(') Preparing to fish within the prescribed limits.

(g.) Purchasing supplies.

(h.) Landing and transhipping cargoes of fish.

Tor upwards of twenty years this course of proceeding was carried on, with hardly any complaint
from the Government of the United States against the British construction of tue Treaty as to the
headland question, or as to the right to purchase bait and supplies or to tranship cargoes. Any
complaints which were transmitted were based on controversies as to the facts on which the seizures
were made, The complaints, indeed, at that period were more frequent on the part of the British
authorities. In January 1836 the President directed the Secretary of the Treasury “to instruct the
Collectors to inform the masters, owners, and others engaged in the fisheries that complaints had been
made, and to enjoin upon those persons a strict observance of the limits assigned for taking, drying, and
curing fish by Amecrican fishermen under the Convention of 1818.”

The Government of Nova Scotia not only maintained an effective marine police, by which
nunierous seizuves were made, but they took steps to close the Strait of Canso against fishermen of the
United States.

In 1841 My Forsyth, United States’ Secrctary of State, directed Mr. Stevenson, Minister at
London, to complain to Her Majesty’s Governimnent of the headland rule, of the closing of the Strait of
Canso, and of the severe methods of procedure prescribed in the Nova Scotia Statute. This led toa
reference to the Law Officers for an Opinion, which was given in favour of the provincial contention;
and Lord Stanley, in November 1842, in transmitting the Opinion to the Governor of Nova Scotia,
stated that the precautions taken by the provincial authorities were ¢ practically acquiesced in by the
Americans.”

In 1843 and 1844 strong remonstrances were made by the Government of the United States. It
was contended that the views of the provincial authorities, especially on the two questions as to
a line drawn from headland to headland and as to the exclusion from harbours, &c., were in excess of .
the provisious of the Treaty. The Imperial Government, however, sustained the views of the Colonial
authorities, and the seizures were continued. The question was formally raised as to the headland
dactrine in reference to the Bay of Fundy. The schooner “Washington” had been captured in that
bay 10 miles from the shore. The bay is about 40 miles wide and 130 to 140 miles long. One of the
headlands, it was urged, was in United States’ territory, and the Island of Little Menan belonged to the
United States, and was situated nearly on the line from headland to headland, if the outer headlands
were to be taken.

In 1853 a Convention was made hetween Great Britain and the United States for the settlement
of claims made by the citizens of either country upon the other country since the Treaty of Ghent.
Commissioners were to be appointed to hear the claims, and, in case of (lisagreement, an umpire was to
be chosen. The owner of the schooner “ Washington,” which had been seized in the Bay of Fundy,
presented his claim to the Commissioners, and a disagreement resulted thereon as to whether he was
entitled to recompense or not. Mr. Joshua Bates was chosen as umpire, and his view was that the
claimant should receive 3,000 dollars, on the ground that the “ Washington ” was not liable to seizure -
in that part of the bay where she was fishing. This was in 1854,

The details involved in this decision, and the effect of the decision itself, will be referred to more
fully hereafter. It is only necessary to say here that the decision had no binding effect, excepting as
to the claim presented by the ownmer of the * Washington.” It did not conclude all question as to
the Bay of Fundy, and had no applicability to any of the other bays on the British North American
shore.

In 1845, however, Lord Aberdeen, in a letter under date of the 10th March, consented that United
States’ fishermen should be admitted to the Bay of Fundy “as the concession of a privilege.”
Mr. Everett, on the 25th March, 1845, accepted the concession as a matter of right, and it is worthy of
note that this document, written twenty-seven years after the Treaty was made, and after it had been
many years enforced according to the “headland” interpretation, was the first dissent expressed by the
Government of the United States to that interpretation. (Sabine, 419.) A long correspondence
ensued, in which the British Government insisted that the admission to the Bay of Fundy was a
“liberal concession,” and that the headland doctrine could not be given up. The concession of the '
privilege with regard to the Bay of Fundy was never made in any binding form.

In 1845, Lord Stanley intimated to Lord Falkland, Lieutenant-Governor of Nova Scotia, that the
British Government “ contemplated the further extension of the same policy by the adoption of a’
general regulation that the American fishermen should be allowed freely to enter all bays of which the
mouths were more than 6 miles wide.” This proposal was met by a strong remonstrance from the
Governments of Nova Scotia and New Brunswick, and on the 17th December, 1845, Lord Stanley
informed Lord Falkland :—

“'We have abandoned the intention we had entertained on the subject, and shall adhere to the
strict letter of the Treaties . . . except in so far as they may relate to the Bay of Fundy, which has
been thrown open to the North Americans under certain restrictions.” ‘

After the termination of the Reciprocity Treaty, the system of giving licences to American fisher-
en continued in vogue down to 1870, giving absolute freedom to those American fishing-vessels which
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obtained licences. Tn the rcantime, however, in 1868, the Parliament of Canada adopted the legis~
iation of Nova Scotia, New Brunswick, and Prince Edward Island, by its “ Act respecting fishing by
foreign vessels,” 31 Viet,, cap. 61. This Act, with its amendments, in 1870 and 1871, was applied
against unlicenced vessels duriny the period of licences, and against American fishing-vessels generally
after the licencing system ceased. )

In May, 1870, a Circular was issued by the Secretary of the Treasury at Washington, warming
masters of fishing-vessels that the Dominion of Canada would issue no more fishing-licences. The
Circular recites the Convention sund the Dominion Act of 1868 prohibiting the fishing by forei
vessels. It goes on to say that the Canadian Government has ordered that vessels “ be chartered and
equipped for the service of protecting the Canadian inshore fisheries against illegal encroachments by
foreigners, these vessels to be connected with the police force of Canada, and to form a marine branch
of the same.” :

Another Circular was issued by the same auuthority, dated the 9th June, 1873, calling attention te
an amendment which had been passed to the Canadian Statute.

This Circular says :—

“ Fishermen of the United States are bound to respect the British laws for the regulation and
preservation of the fisheries to the same extent to which they are applicable to the British and
Capadian fishermen.”

Referring to the amendment made in 1870, the Circular goes on to say :—

Tt will be observed that the warning formerly given is not required under the amended Act, but
that vessels trespassing are liable to seizure without such warning.”

Twelve seizures took place in 1870, three of these having been made by Her Majesty’s war
vessels. Two out of the twelve were for purchasing bait, and were made subjects of cuntests in the
Courts of Vice-Admiralty in St. John and Halifax. These were the “White Fawn” and “J. H.
Nickerson.”

Then came the Treaty of Washington in 1871, the Fishery Articles of which expired in 1885, and
the benefits of which were extended to American fishermen to the close of that year. Since that time,
it i3 perhaps unnecessary to say, in view of the statement of “selected cases of maltreatment of
American fishing-vessels,” that there has been any “ practical construction” of the Convention favour-
able to the American contention. Indeed the whole contention on this subject is new and inconsistent
with the strictures which have been applied to the conduct of Colonial authorities for many years
past.

The views of Her Majesty's Government on this subject have not heen misunderstood in times
pust. Mr. Everett, on the 25th May, 1844, wrote thus to Lord Aberdeen :—

“ It was notoriously the object of the Article of the Treaty in question to put an end to the diffi-
culties which had grown out of the operations of the fishermen from the United States along the coasts
and upon the shores of the settled portions of the country, and for that purpose to remove their vessels
to a distance not exceding 3 miles fror the same. In estimating this distance, the Undersigned admits
it to be the the intent of the Treaty as it is in itself reasonable to have Tegard to the general line of the
coast, and to consider ifs bays, creeks, and harbours—that is, the indentations wsually accounted—as
included within that line. But the Undersigned cannot admit it to be reasonable, instead of thus
following the general directions of the coast, to draw a line from the scuth-westernmost point of Nova
Scotia to the termination of the north-eastern boundary between the United States and New Brunswick
and to consider the arms of the sea which will thus be cut off, and which cannot, on that line, be less
than 60 miles wide, as one of the bays on the coast from which American vessels are excluded. By
this interpretation the fishermen of the United States woulu be shut out from the waters distant, not
3 but 30 iniles, from any part of the colonial coast. The Undersigned cannot perceive that any
asgignable object of the restriction imposed by the Convention of 1818, on the fishing privilege
accorded to the citizens of the United States by the Treetr of 1783, requires such a latitude of con-
struction. It is obvious that by the terms of the Treaty the farthest distance to which fishing-vessels
of the United States are obliged to hold themselves from the colonial cossts and bays is 3 miles. But
owing to the peculiar configuration of these coasts, there is a succession of bays indenting the shores
both of New Brunswick and Nova Scotia, within any distance not less than 3 miles—a privilege from
the enjoyment of which they will be wholly excluded—in this part of the coast, if the broad arm of
the sea which flows up between New Brunswick and Nova Scotia is itself to be considered one of the
forbidden bays.” ’

On the 10th Murch, 1845, Loid Aberdeen wrote to Mr. Everett thus:—

“The Undersigned will confine himself to stating that, after the most liberal reconsideratian of the.
subject, and with every desire to do full justice to the United States,and to view the claims put forward
on behalf of United States’ citizens in the most favourable light, Her Majesty’s Government are, never-
theless, still constrained to deny the right of United States’ citizens under the Treaty of 1818 to fish
in that part of the Bay of Fundy, which, from its geographical position, may properly be considered as.
included within the British possessions.

“ Her Majesty’'s Government must still niaintain, and in view of this they are fortified by high
legal authority, that the Bay of Fundy is rightfully claimed by Great Britain, as a bay witkin the-
meaning of the Treaty of 1818. And they equally maintain the position which wag laid down in a
note of the Undersigned, dated the 15th April last, that, with regard to the other bays on the Britisb
American coast, no United States’ fisherman has, under that Convention, the right to fish within
3 miles of the entrance of such bays, as designated by a line drawn from headland to headland at that
entrance.

“But while Her Majesty's Governnent still feel themselves bound to maintain these positions as a
matter of right, they are nevertheless not insensible to the advantages which would accrue to both
countries from a relaxation of the exercise of that right to the United States, as conferring a material
benefit on their fishing trade, and to Great Britain and the United Liates, conjointly and equally, by
the removal of the fertile source of disagreement between them.

[706) 2 H
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“ Her Majesty's Government are alse anxious at the same time that they uphold tie just claims of
the Britishi Crown, to evince by every rexsonable concession their desire to act liherally and amicably
towards the United States, ,

“The Undersizned has aceordinzly much pleasure in ammouncing to Mr. Fverett the determina-
tion to which Her Majesty’s Government have eome, to relax in favonr of the United States’ fishermen
that right which Great Dritain has litherto exercised, of exclnding these fishermen fiom the British
portion of the Bay of Fundy, and they arve prepared to direct their eoloninl authorities to allow hence-
forwanl the United States” fisheruen to pursue their avocations in any part of the Bay of Fundy,
provided thev do not approach, except in the eases specified in the Treaty of 1818. within 3 miles of
the entrance of any bay on the coast nf Nova Seotia or New Brunswick.

“In thus conmnunicatine to Mr. Everett the likeral intentions of Her Mnjesty’s Government, the
Undersignend desires to call Mr. Everett’s attention to the fact that the produce of the labour of the
British colonial fishermen is at the present moment excluded by prohibitory duties on the part of the
United States from the markets of that country, and the Undersigned would submit to Mr. Everett
that the mioment at which the British Goverument are making a liberal concession to United States’
trade might well be deemed favourable for a counter concession on the part of the United States to
British trade by the reduction of the duties which opemte so prejudicially to the interests of the
British colonial fishermen.” .

Remonstrances from the Governments of Nova Sentia and New Brupswick against this policy
followed, as regards the other bays on the cnasts, and on the 17th Septenmber, 1845, Lord Stanley wrote
to Lord Falkland stating that the policy would not be extended to the other bays.

{t is observed by Sahine that nothing passed on this suhject between the two Cabinets for more
than six years, “ though England retraced no steps after opening the Bay of Fundy.”

A copy of the letter of Mr. Forsyth to Mr. Stephenson, dated the 27th Mareh, 1841, having been
sent to Lord Falkland, Licutepant-Governor of Nova Seotia, on the 28th April, 1841, Lord Falkland
wrote in reply to Lord John Russel], Secretary for the Colonics, stating that the greatest anxiety was
felt by the inhabitants of the provinces that the Convention of 1818 should be strictly enforced, and
inclosing a copy of a Report of a Committee on the Fisheries of Nova Scotia, whieh had been adopted
by the House of Assembly, and a case which had been stated at the request of that bLody for the
opinion of the Law Officers of the Crown in England.

The questious submitted for the opinien were as follows :—

“1. Whether the Treaty of 1783 was annulled by the war of 1812, and whether citizens of the
United States possess any right of fishery in the waters of the lower provinces other than ceded to
them by the Convention of 1818, and, if so, what right ?

«2. Have American citizens the right, under that Convention, to enter any of the bays of this
provioce to take fish. if, after they have so eniered, to prosecute the fichery more than 3 marine riles
from the shores of such bays, or should the preseribed distance of 3 marine miles be measured from
the headlands, at the entrance of such bays, so as to exclude them ?

“3. Is the distance of 3 marine miles to be computed fromn the indents of the coasts of British
Amnerica, or from the extreme headlands, and what is to be considered a headland ?

4. Have American vessels, fitted out for a fisherv, a right to pass through the Gut of Canso,
which they cannot do without coming within the prescribed limit, or to anchor there or to fish there,
and in casting bait to jure fish in the track of the vessels fishing, within the meaning of the
Convention ?

“5. Have Americuan citizens a right to laud on the Magdalen Islands and conduct the fishery from
the shores thereof, by using nets and scines, or what right of fishery do they possess on the shores of
those islands, and what is meant by the term shore ?

“6. Have American fishermen the right to enter the bays and harbours of this province for the
purpose of purchasing wond or obtaining water, having provided neither of these articles at the' com-
meucement of their voyaze in their own eountry, or have they the right only of entering such bays
anl harbours in cases ¢f distress, or to purchase wnod and obtain water, after the usual stock of those
articles for the voyage of such fishing craft has been exhausted or destroyed ?

“ 7. Under existing Treatics, what rights of fishery are ceded to the citizens of the United States
«f America, amnd what reserved for the exclusive enjovinent of British subjects ?”

These questions were submitted to the law Officers of the Crown, Sir John Dodson and Sir T.
Wylde (afterwards Lord Truro), and answered as follows :—

“ We have the honnur to report that we are of opinion that the Treaty of 1783 was annulled by
the war of 1812, and we are also of opinion that the rights of fishery of the citizens of the United
States must now be considered as defined and regulated by the Couvention of 1818, and with respect
to the general question, *If so, what right 7 we can only refer fo the terms of the Convention
as cxplained aud elucidated by the ohservations which will occur in answering the other specific
queries.

“2. Except within certain defined limits, to which the query put to us does not apply, we are of
opinion that, by the terms of the Treaty, American citizens are excluded from the right of fishing
within 3 miles off the coast of British America, and that the prescribed distance of 3 miles is to be
measured from the headlands or extreme points of Jand next the sea of the coast. or of the entrance of
the bays. and not from the interior of such bays or inlets of the coast, and consequently that no right
exists on the part of the American citizens to enter the bays of Nova Scotia, there to take fish,
althiough the fishing, being within the bay, may be at a greater distance than 3 miles from the shore of
the bay, as we are of opinion that the term headland is used in the Treaty to express the part of the
land we have before mentioned, excluding the interior of the bays and the inlets of the coast.

“4. By the Treaty of .1818 it is agreed that American citizens should have the liberty of fishing
in the Gulf of St. Lawrence, within certain defined limits, in common with British subjects, and such
Treuty dovs not contuin any words negutiving the right to navigate the passage of the Gut of Canso,
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and therefore it may be conceded that such right of navigation is not taken away by that Convention
hut we have now attentively considered the course of nuvigation to the gulf by Cape Dreton, and
likewise the capacity and situation of the passage of Cuuso, and of the British dominions on either
side, and we are of opivion that, independently of Treaty, no foreign country has the right to use or
navigate the passage of Causo, and attending to the terms of the Convention relating tv tlw liberty of
fishery to be eujoyed by the Awmericans, we are also of the opinion that the Convention did not either
expressly or by implication concede any such vight of using or navigating tbe passage in question.
We are also of opinion that casting bait to lure fish in the track of any American vessel navigating
the passage would constitute a fishing within the negative terms of the Convention.

“ 5. With reference to the claim of a right to land on the Magdalen Islands, and to fish from the
shores thereof, it must be observed that, by the Treaty, the liberty of drying and curing fish (purposes
which could only he accomplished by landing) in any of the unsettled bays, &c., of the southern part
of Newfoundland, and of the coast of Labrador, is specifically provided for, but such liberty is
distinctly negatived in any settled bay, &c., and it must therefore be inferred that if the liberty of
landing on the shores of the Magdalen Islands had been intended to be conceded, such an important
concession would have been the subject of express stipulation, and would necessarily have been
accompanied with a description of the inland extent of the shore over which such liberty was to be
exercised, and whether in settled or unsettled parts; but neither of these important particulars is
provided for, even by implication, and thaut, among other cousiderations, leads us to the conclusion that,
American citizens have no right to land or vonduct the fishery from the shores of the Magdalen
Islands. The word shore’ does not appear to be used in the Convention in any other than the
general or ordinary sense of the word, and must be construed with reference to the liberty to be
exercised upon it, and would therefore comprise the land covered with water, as far as could be
availuble for the due enjoyment of the liberty granted.

“6. By the Convention the liberty of entering the bays aud harhours of Nova Scotia, for the
purpose of purchasing wood and obtaining water, is conceded in general terms, unrestricted by any
restriction, expressed or implied, limiting it to vessels duly provided at the commencement of the
;I(&age, and we are of the opinion that uo such cundition cau be attacked to the enjoyment of the
iberty.

“7. The rights of fishery ceded to the citizens of the United States, and those reserved for the
exclusive enjoyment of British subjects, depend altogether upon the Convention of 1818, the only
existing Treaty on this subject betwecn the two countries, and the material points arising thereon have
been specifically answered in our replies to the preceding queries.

“ We have, &c.
(Signed) “J. DopsoN.
*“ Viscount, Palmerston, K.B., “TrOS. WILDE.

&e. &e.”

. This opinion has excited much comnient, because it referred to the word “ headland ” as having
been used in the Treaty, whereas that word is not there. But it is submitted that a carceful examina-
tion of the opinion will lead to the conclusion that it did not by any means rest solcly on the
assumption that the word “beadland” had been used. The language of the third paragraph of the
opinion seems to make this plain.

From that time forward, until a comparatively recent period, the fishermen of the United States
were exciuded from the bays by lives drawu from headland to headlund, except as to the Bay of
Fundy, which, in 1845, was opened to American fishermen as a privilege, and the purpose aud right
were announced of preventing themn from passing through the Strait of Canso. '

In 1843 the United States’ fishing-schooner “ Washington,” of Newburyport, was seized in the
Bay of Fundy for fishing 10 miles from the coast. Her seizure was made the subject of much
diplomatic correspondence.

In a letter from Lord Aberdeen to Mr. Everett, dated the 15th April, 1844, the former says:—

“ Mr. Everett, in submitting this case, does not cite the words of the Treaty, but states, in general
terms, that by the first Article of such Treaty the United States renounced any liberty heretofore
enjoyed, &c. Upon reference, however, to the words of the Treaty, it will be seen that the American
vessels have no right to fish, and indeed are expressly debarred from fishing in any bay on the coast of
Nova Scotia.

“ ... If the Treaty was intended to stipulate simply that American fishermen should not take
fish within 3 miles of the coast of Nova Scotia, &c., there was no occasion for using the word “bay ™ at
gll. But the proviso at the end of the Article shows that the word « bay " was used designedly, for it
is expressly stated in that proviso that under certain circumstances the American fishermen may enter
bays, by which it is evidently meant that they may, under these circumstances, pass the sea-line which
forms the entrance to the bay.”

. This contention was replied to by Mr. Everett, but the British authorities adbered to their
interpretation. ’

In 1852 it was not contended by the American authorities that any * practical construction ”
favoumlll)le to them had been adopted. Daniel Webster, then Secretary of State, the 6th July, 1852,
wrote thus :—

_“It would appear that by a strict and rigid construction of this Article, fishing-vessels of the
United States are precluded from entering into the bays or harbours of the Rritish provinces, except
for the purposes of shelter, repairing damages, and obtaining wood and water. A bay, a3 is usually
understood, is an arm or recess of the sea, entering from the ocean between capes and headlands, and
the termn is applied equally to small and large tracts of water thus situated. It is common to speak of
Hudson’s Bay, or the Bay of Biscay, although they are very large tracts of water.

“The British authorities insist that England has a right to draw a line from keadland to headland,
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and to capturc all American fishermen who may follow their puranits tnside of that line. It was
undoubtedly an oversight in the Convention of 1818 to nake so large a concession to England, since
the United States had usually considered that those vast inlets or recesses of the ocean ought to be
open to Awmcrican fishermen as freely as the sea itself to within 3 marine miles of the shore.”

“ Mr. Webster, it is true, concludes this paper by a paragraph containing the words, “ Not agreeing
that the construction thus put upen the Treaty is couforraable to the intentions of the Contracting
Piutien;’ Lut these words, coupled with what has just been quoted, rather imply that the Contracting
Parties intended to say something different from what they actually said than that what they have said
will bear any other meaning than the British interpretation.

The “Statement” under rveview quotes a letter from the Houourable Jnseph Howe, Provincial
Secretary of Nava Scotia, in which he states to Captain Daly, of the cruizer ** Daring,” that “ American
vessels which have regularly entered ata port where there is a vevenue officer, can land fish or purchase
barrels, &c. The arguwment is then made that Mrv. Howe must have referred to American fishing-
vessels, as Captain Daly had been inguiring about such. It is probable, however, that Mr. Howe bad
pot in view the distinction between the two classes of vessels, as Captain Daly's letter rather confuses
the two. Mr. Howe never acquiesced in the “ practical construction” now referred to. He was of the
forcinost among colonial statesmen in ipnsisting on the strict enforcement of the Convention. He said,
in a letter to the commander of the revenue erniser “ Responsible.” dated the 28th August, 1852 :—

« Sir,

“T have to acknowledge the receipt of yow letter of the 23rd instant, and to acquaint you,
in reply to your inquiry, that no American fishing-vessels are entitled to commercial privileges in
provineial ports, hut are subject to forfeiture if found engaged in traffic.  The colonial collectors have
no thority to permit freight to be landed from such vessels, which under the Convention ean only
enter our poits for the purposes specified therein, and for no other. (*Journals of House of Assembly,”
1853. Appendix 4, p. 141.)"

lu the same year, at the instanee of the Governinent of which Mr. Howe was a2 member, the Law
Ofticers of the Crown, in England, on the 25th September, 1852, viz, Sir J. D. Harding, Advocate-
General, Sir F. Thesiger, Attorney-General, afterwards Lord Chelmsford, and Sir F. Kelly, Solicitor-
Geueral, afterwards Chiet Baron of the Fxchequer, gave an opinion, in reply to certain (uestions
submitted by Vice-Admiral Seywour, then engaged in the protection of the fisheries. It and the
questions submitted will he found in the *“Journals of the House of Assembly” for Nova Scotia for
1853, Appendix 4, pp. 138 to 141,

The parts material to the question ave estracted. The Memorandum submnitted says :—

~ The fishing-vessels of the [nited States arve found in yreat vumbers at Port Hood and adjacent
harbours in Cape Breton, New Brunswick, und those of Prince Edward Island, where they pass their
Sundays, and the men land in great numbers, which leads to illegal traffic and an undue influence over
the inhabitants, und from their munlers, are beyond control.

“Such entry not being included nuder causes admitted by the 3rd clause of 59 George III,
cap. 38, c:n a vessel so offending he seized by Her Mujesty’s ships for a contravention of the Act? Or
if she remains or 1eturns atftet receiving due notice of the tllegality of the practice? Or is the offence
only punishable under the 4th clause, by the Colonial authorities, after notice has been given, by
imposition of penalty recoverahle in the supreme Court of the Colony?  And how are the offenders to
be detained in the latter case?

* » L] . L »

Additional query. 1 subjoiu sulne queries or points respecting the construction of the Convention,
which were held doubtful in this province when the late instructions to their vessels were framed.
First, has an Awmerican tishing-vessel a right to enter n harbour of Nova Scotia in serene weather, and
afterwards proceed to sea without purchasing wond and water, or is she liable to seizure under
existing laws ?

In the Opinion these questions were answereil as follows :—

* My Lord.

“We :ae honoured with your Lordship’s conunands signified in Mr. Addinglon’s letter of the 16th
iustant, ~tating that with reference to the Queen’s Advocate’s letter of the 30th July last, requesting to
be furni=hed with certain Jdocuments relsting to the North American fisheries, to enable the Law
Officers of 1l Crawn ty Smnpish your Londship with a Report upon certain points connected with that
subject, he was dlirected to trunsmit to us therewith two letters and their inclosures from the Admiralty
and from the Coloniul Otfice, containing the information specified in the Queen's Advocate's letter
above referred to, el My, Addington is pleased 10 vequest that we would report to your Lordship, at
our earliest comvenienee, upou the points stated in Vice-Admiral Seymour's Memorandum, which was
referred to ns on the 26th June last.

* In obedivnes to vonr Lordship’s cotamands, we have the honour to report that—

“Ist. We are of apinion that the Cowmmanding Officers of Her Majesty’s ships or vessels are
empawered 1o svize fshing-vessels only in the cases mentioned in the 2nd section of the
H9th Geo. 11, Jeap. 38, viz, if found tishing, or to have been fishing, or preparing to fish, within
the prescribed limits : and that they do not require any commission fromn the Governor, or Officers
administering the Governent o the Colonies, to carry vut the stipulations of the Convention of 1818 ;
but that they may, by virtue of their instructions. enforee the terms of the Convention by interrupting
intruders, warning them off, amd compelling them to desist from fishing.

“Ind. With respect o the vesort of fishing-vessels of the United States to British harbours, in
violation of the Conveuntion, hut withont the taking, or curing, or drying of fish, we are of opinion that
vessels so offending can not be seized hv Her Majesty's naval officers, but that such offence is only
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punishable under the 4th section of the Statute 59 George ITI, cap. 38 ; whether persons so offending
may ormay not be detained during the proceedings depends upon the local law of each Colony.

“ We are also of opieion that, independently of the express provisions of the Statute, vesscls so
offending may be warned off, and, in default of obedience, may be compelled to depart by the exercise
of whatever force is reasonably necessary for that purpose, and this may be done either by the
Governor or those acting under his orders, or by the Comimnanders of Her Majesty’s ships acting under
the instructions to Sir George Seymour.

“If it be deemed expedient that a power to seize vessels in such case should he conferred upon
paval officers or others, this must be done by Order in Council.

“3rd. We are of opinion that neither the drying and curing of fish at the Magdalen Islands nor
the fishing from the shores of those islands (if the persons so fishing are on the land when fishing) will
render vessels liable to seizure for infraction of the Treaty.

“ Upon the general question as to the right of fishing from the shores of the Magdalen Islands, we
are disposed to agree with the opinion thereon by Sir J. Dodson and Sir Thomas Wylde in their
Report dated the 30th August, 1841. If it should be considered advisable to prevent the commission
of any such acts upon the Magdalen Islands (which are, in our opinion, in contravention of the
Convention), it may be done after warning, and without seizing vessels, by interrupting the fishermen
and compelling them to depart. ‘With reference to the fwther or additional queries or points sub-
jcined to the Memorandum of Vice-Admiral Sir George Seymour, we have the honour to report as
follows :—

1st (additional). We presume that the harbour of Nova Scotia here referred to is among the
waters forbiddeu by the Convention. If this be =0, a fishing-vessel of the United States can not
lawfully enter it at all in serenc weather. or otherwise than for shelter. If such a vessel should enter
in violation of the Convention, it may be dealt with, not by seizure, but by interruption or compelling
the fishermen to depart, or by proceeding under section 4 of 59 Geo. I1I, cap. 38.

“2nd (additional). An American fishing-vessel, if found either actually fishing or preparing to fish
or to have becn fishing within the prohibited waters, may be pursued by any officer having competent
local authority under the Statute 59 George 111, cap. 38, in any vessel (whether colonial or of Her
Majesty's navy), beyond the limits of prolubition, and may be, by any such officer, seized on the high
seas ; but we would recommend this course to be adopted only in very clear cases, and with extreme
caution.

* 3rd (additional). We think that under the Colonial Act (Nova Seotia) 6 William IV, cap. 8, and
the Order in Council, the 15th June, 1836, the right to enforce the observance of the Regulations in
question is limited to the officers specified in that Act and to the coasts of that Colony, and that it can
not be exercised beyond thnse limits by any vessel commissioned by the Governor of Nova Scotia
only.

“We have, &c.
(Signed) “J. D. HarpING.
“ FrRep. THESIGER.
“The Ear] of Malmesbury, “Frrzroy KELLY.

&c. &e. &c.”

At the last Session of Congress a Report was presented by the Committee on Foreign Relations
which was intended to be a complete definition of the rights of American fishing-vessels under the
Convention. .

In it we have the following conclusions :—

“Concluding, then, from what has been before stated, that there is no serious difficulty in respect.
of the question where American fishermen can carry on their operatious, it would seem to be easy to
‘l;nov-v precisely what our fishermen ray and may not do in the territorial waters adjacent to the Dritisk

ominions.

“What they may do may be stated as follows :—

“1. They have the liberty to take fish ou that part of the southern coast of Newfoundland which
extends from Cape Ray to the Rameau Islands’

*“2. They have the right to take fish ‘ on the waters and northern coast of Newfoundland from the
said Cape Ray to the Quirpon Islands’

“3. Also ‘on the shores of the Magdalen Islands’

“4 Also‘on the coasts, hays, harbours, and creeks, from Mount Joly, on the southern coast of
Labrador, to and through the Straits of Belle Isle, and thence northwardly indefinitely along the
coast’, subject to any exclusive rights of the Hudson’s Bay Company.

“§. The right ‘to dry and cure fish in any of the unsettled bays, harbours, and creeks of the
southern part of the coast of Newfoundland, before described, and of the coast of Labrador, without
interfering with the rights of settlers, &ec.

“6. The right of Anierican fishermen, in their character as such, to enter the bays and harbours of
Great Britain in Awmnerica for the purpose (a) of shelter, (3) of repairing damages, (¢) of purchasing wood,
{d) of obtaining water, and for no other purpose whatever.

“But they are under such restrictions in respect] to their entry into bays and harbours where
they are not entitled to fish ‘as may be necessary to prevent their taking and drying or curing fish
therein, or in any other manner whatever abusing the privileges reserved to them.’

“The things that by this Article American fishermen must not do ere :—

“ 1. Fish within 3 miles of any of the shores of the British dominions, excepting those specially
above named.

“2. Enter within this 3-mile Iimit excepi for the purposes last stated.

“ The American tishermen, in their character as such, purely, must not enter the prohibited waters
other thmf _fm('3 ilu purposes of shelter, repatring damages, purchasing wood, and obtaining water, anii in doing
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Chis they ate subject to such reasonable vestrictions as shall be necessary to prevent their fishing or
aring fish in prohibited waters or on prohibited shores, and thereby abusing the privilese of entering
Bose waters for the necessary purposes stateld. (For, Cor. No AL Visheries, 1885-87, No. 2™

I there was, in early yvears, o prastieal constraction of the Convention favourable to the American
contention, My, John S Pavne, who, in 1852, was in command of a United Stutes' vessel on the fishing-
grounds, must have strangely wisunderstood the situation. e reported to the President, December 29,
1839 :—

< the ground naintained by the Americans (fishermen) be admitted it will he difficult to prevent
their procuring articles of convemence, and particulurly boit, from which they are precluded by the
Convention. and which a party in the provinces seems resolved to prevent.  (Senate Doc., first Session
Thirtv-second Congress, 10th Dee)

The ivstractions which are referred to in the Statement, restricting seizures to the offence of
fishing committed within 3 miles off land, were issued in view of negotiations which were in progress
for a new Freaty, and which, it was feared, might be prejudiced by a full enforcement of the Couveun-
tion,  They expresslyisserted that the right to pursue the terms of the Convention Ly a more stringent
procedure was not given up.

The references to the Reports of the Consul at Halifax and the Covsul-General at Montreal can
hardly have any force in view of the facts above presented.  Those officers had no personal knowledge
ol the events of which they wrote prior to 1854, and it will be remembered that from 1854 to 1566 the
Reciprocity Treaty was in foree, and perfect frecdom was given to the American fishermen; that they
enjoved the same freedom under the licensing system to 1870; that in 1870 the negotiations for the
Treaty of Washington temipered the procedure, and that this latter Treaty prevailed to the close of
1885, There ean he no claim by adverse user when the user was under titles which had expired.

My Jacksen, the United States’ Consul at Matifay, did not place undue reliance on his informa-
Lion, for, on the 1st September, 1870, he wrote 1y Viee-Admiral Wellesley thus :—

“ Sinee addressing vou 1 have understoo:! that the Commanders of Tler Majesty's vessels, acting
under the authority of yomr Execllency, have notified Awmerican fishermen hound to the fishing bauks
that they would not be permitted to procure ice or other supplies in any of the colonial ports, and that
any attempt (o procure such supplics would subject their vessels and cargoes to seizure and confisca-
tion.  As Consul of the United States, I am frequently applied to by Ainerican citizens engaged in the
deep-sen fisheries for information on this snbjeet.”

The reply was:—

* Althougl it 1s not within the scopi: of my anthority to furnish you with these documents, 1 may
state in general terms, which will probably be sufficient for the purpose you have in view, that the
duty enjoined on the commanding oflicers of Her Majesty’s ships is to prevent any infringement
of the arrangement agreed on between the two Governments in respect of the fisheries in the Treaty of
1818.

‘“ That Treaty expressly defines the purposes for which alone United States’ fishing-vessels are to
he allowed to enter ports within certain limits. The words used are as follows :—* I'rovided, however,
that the American fishermen shall be admitted to cuter such bays or barbours for the purpose of shelter
and of repairing damages therein, of purchasing wood and of obtaining water, and for no other purpose
whatever.  Dut they shall be under such restrictions as may be necessary to prevent their taking,
Jdrying, and curing fish therein, or in any other manner whatever abusing the privileges hereby reserved
to them.’

“ 1t appears to me that the expression *for no other purpose whatever’ excludes them from pro-
curing ice, bait, and other supplies : and the officers have, therefore, in my judgment, properly notified
tishermen against any attempt to infringe the Treaty, and by so doing also disobey the British and
t'olonial laws in reference thereto, in which the very same terms are used.”

The citations from Lieutenant Cochrane and from Commanders DBateman and Poland only
indieated that at the close of the licensing system, and while the negctiations for the Treaty of 1874
were in progress, the Collectors in many places appear not to have received the orders which were
certainly given to the ofticers of the vessels to prevent American fishing-vessels going in for salt, bait,
tee, stores, und supplies.  The passage quoted from the Licutenant-Governor of Irince Edward Island
«f the 18th November, 1870, only indicates the expeetation thut the American fishermen, in the
following season, under a Treaty which was then regarded as certain to be made, would come in for the
jurchase of supplies.

The argument on this branch of the subject in the “statement ” concludes with a quotation from
Farl Kimberley's despateh to Lord Lisgar, dated 17th March, 1871, in which that nobleman suggests
that the exclusion of American fishermen, although perbaps warranted by the letter of the Treaty of
1818, and by the terms of the Imperial Statute, seems to Her Majesty’s Government an extreme
measure, inconsistent with the policy of the Empire, and stating that Her Majesty's Government feel
disposed to concede this point to the United States’ Government under certain restrictions.  This sug-
gestion was never adopted, acted on, or adhered to, or even repeated; the point has never been
eonceded to the United States’ Government, the policy pursued by Her Majesty’s Government
embodies no such view, and it is difficult to understand Low a mere suggestion, never acted on, that &
certain course might be pursued as a matter of policy, can be used as “a practical construction of the
O‘ioeat).‘"

Bengfits which Canada, and especially the Maritime Provinces, are receiving from the United States in
matlers of Fisheries.

Bait.—It is not established that clams are the best bait for bank cod-fishing. The opposite seems
Detter established.
1. Because with fresh bait Jurger and better fish are obtained.
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Mr. Baird says:—

“ Gloucester fishermen claim that they get more and larger fish by the use of fresh bait”
{American Fisheries, 1887, p. 55.)

Captain Jobhu McQuin, of Gloucester, testified before the Edmunds' Senate Cowmittee (ses

. 128):—
P For hand-line tishing for cod around the Georges, of course salt bait ain't no account.”

Mr. Thomas A. Rich, of Boston, testified (p. 24) :—

“ Vessels formnerly took selt mackerel, and then clams. Of late years, however, they thiuk fresh
bait is better, aud I suppose it is.”

2. Because purchasing bait from Nova Scotia effects & saving of time.

Georae Steele, of Gloucester, testificd (p. 18, evidence before Scaate Committee) :—

“It was a saving of time to yo to the shore to buy bait.”

3. Because the Nova Scotian bait is cheaper.

Mr. G. A. W.tts, of Boston, testified hefore the saine Comnmittee (p. 4) —

“United States’ fishermen go to Canadian ports because they gev hait so cheap there”

4. Because it would not be deemed a privilege 1o be able to o w Canadian ports for fresh bait if
clam bait were the best.

Mr. Joun Swett, of Provincetown, when asked, “ How do you regard the importance of buying bait
in Canadian waters ?” replied :—

“That seems to me a privilegze that ought not to be denied.”

The Canadian fishermen do not use clawu bajt, except in cases of cwmergency and in small
quantities,

During the existence of the Treaty of Washington (1871) considerable quantities of clam and other
bait were imported into Cunada for the purpose of supplying American fishermen, whose prejudices
were in favour of clam bait. This bait so imported was either sold to American fishermen in Canadian
ports or reshipped to St. Pierre.

Since the abrogation of the fisheries cluuses the import of clam bait has largely decreased.

IyPORT of Clums, Fish Bait, &e., into the Dominion from the United States.

Years. Barrels. Amount,

Dollars,

1881 e . .s . .. 4,642 25,426
1882 v . . . . 3,783 24,506
1883 . .. o . . 4,395 34,992
1884 . .. . . .. 3,420 37,244
1885 e . .e . .. 6,676 40,404
1886 e . . . ‘e 7,450 27,076
1887 . e e . .e 3,033 17,433

The American fishermen were denied the privilege of buyiug bait in Canadian waters in 1886 and
1887, which fact sufficiently uccounts for the larce diminution of imports of clam bait. The Returna
for 1886 include six months of the calendar year of 1885,

The statistics of imports, both in Canada and the United States, are much more accurate than are
the atatistics of exports. This fact American experts have, on many occasions, pointed out.

Mr. J. N. Larned says :—

“On each side there is strong probability of the near accuracy of the import Returns, and we may
s%fi\yﬁxcoept them as representing the commercial exchanges of the two countries.” (Larned’s Report
of 1871.)

It is the custom, in studying the trade of the two countries, to rely upon the statistics of imports
as the more accurate. There is even greater accurncy now than when Mr. Larned accepted them.

There was no change in the condition of things in 1886 as compared with 1885. Bait was
admitted into Canada free in both years There was no export duty placed on it by the United States
in 1886. The one change to affect the business was that the American fishermen were not allowed to
purchase bait in Canadian ports in 1833 and 1887 as they had teen allowed in previous years.

The duccuracy of the statistics on this subject presented Ly the Statement under review is
questioned. .

Free Fish.—The importation into the United States of fish from British North America has
enabled the people of the United States to obtain a cheaper food supply than they could have bad if
they bad been obliged to rely upon their domestic supply.

For their fresh fish supply they have largely depended upon Capada, Of a total of free fish
imported by the United States, amounting to 1,071,226 dollars for the year 1886, no less than
670,550 dollars was for fresh fish,

The admission of these fresh fish free has resulted in great benefit to tbe people of the United
States~—(1) in cheapening the fish food supply; (2) in aiding in the development of the trade and
commerce of the United States.

The introduction of so large a proportion of free fresh fish tends to keep down the prices of fish
other than fresh. Thus the admitsion of fresh fish free is not a boon to the Canadian fisherman cione.

The proportion of free fresh fish imported by the United States has increased since the repeal of
the Treaty of 1871. The import of free fresh fish in 1880 weas under 320,000 dollars; it was
670,550 dollars last year,
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Pressure wag put upon the Government of the United States for the abandonment of duties on
frozen fresh fish, showing that the peonle of the United States, by whom the pressure was brought
to bear, realize that the admission of fresh fish free was a boon to them.

During the three years immediately preceding the active operation of the Treaty, 1870, 1871, and
1872, the total exports of fish canght by American fishermen were 4,034,726 dollars.  During the same
period the imports of fish were 6,970,557 dollars, showing that the United States could not themselves
provide their own wants by 2,885,831 dollars.

During the last three years of the Treaty, 1883, 1884, and 1885, the total export of domestic fish,
and fish caucht in American vessels on Canadian waters, was 14,166,382 dollars; the total imports
(vive]rle 15,309,197 dollars, leaving more than the United States could provide themselves with, 1,142,815

ollars.

The difference between 2,885,831 dollars and 1,142,815 dollars, or 1,743,016 dollars, is the
measure of the benefit derived by the United States from Canadian fisheries.

It is piain, therefore, that as the people of the United States need Canadian fish, both for their
domestic use and for their foreign commierce, the freer the fish the greater the benefit to them.

The removal of all duties on fish would Lenefit the United States’ consumer quite as much as the
removal of the duties on fresh fish have done.

Sorae of the evidence given before the Ediwunds Senate Committee was that the United States’
fishermen are not injured by freedom from duty of British North American fish in the United States;
that most of the United States’ mackerel fleet lost money in 1886 ; thet taking off the duty under the
provisions of the Treaty of 1871 resulted in an increased importation of the cheaper grades of
fish; that the tonnage of American fishing-vessels, which averaged during the Reciprocity Treaty
155,179 tons, fell from 1866 to 1886, when the duty was reimposed, to 89,034 tons; that United
States’ fishern « will receive more damage than benefit from the duties, because of the loss caused by
the derangement of. and consequent decrease of, the export trade; that the higher prices diminish the
consumption ; that the trade in the South is very much affected by the duties, because there they use a
cheaper grade of herring; that the dnties imposed had cost one large fish-dealer a loss of as much as
5,000 dollars a-year, and others proportionately ; that the duties in 1886 had a decided effect in raising
the prices ; that during the time of free tiade, before the duty was put on, the American fishermen
were paid from 225 dollars to 240 dollars a-season, but that sum has now been cut down to about
125 dollars,

These statements are corroborated by the official statistics of the United States. For example, the
United States’ statistics show that the tonnage of American fishing-vessels over 20 tons (other than
whale) averaged, during the Reciprocity Treaty of 1854, 142,177 tons; that during the five years
between the abrogation of that Treaty and the enforcement of the Treaty of Washington, the tonnage
of American fishing-vessels fell to an average of 72,730 tons, rising again under the operation of the
Treat,yGOf Washington, and falling again after the abrogation of the Fishery Clauses to 70,439 tons
in 1886.

Transhipment in Bond.—1t is urged that large quantities of Dominion fish in ice and Dominion
frozen fish are admitted frce of duty into the United States, and distributed throughout the Eastern
States, competing with and driving out fish cured by United States’ fishermen.

Either the consumer is benefited or the salt tish are not reduced in price. If the price is reduced
in consequence of the competition, the consumer ohtains the benefit. If the price is not reduced, then
demand and supply have kept pace with each other, and in that case the salt fish cured by the United
States’ fishermen are not driven out.

General Reciproral Bengfits—The farm products of (‘unada find their way to countries other than
the United States in annually inerewsing yuauiiiies. Since the union of the provinces the farm
products of Canada have found a market in other countries to the amount of 351,500,000 dollars, or
65,800,000 dollars more than in the United States duwring the same period.

It is not, therefore, correct to say that substantially all our agricultural products find their way to
the United States’ market.

As regards the general course of trade, the figures are as follows :—

During the Reciprocity Treaty of 1854 United States’ imports from Canada were—

Dollars.
Dutisble .. . .- . . 14,556,175
Free .o o .o oo .o .. 239:7920284
Total .. . . . . oo 254,348,459
Canada’s imports from United States were—
Dollars,
Dutiable .. . . . . . . . 89,209,554
Free .o o ee e .o XY (X3 .o 12‘)272’223
, Total,, . .. . . . 213,581,777
During the past twelve years, 1875-86, United States’ imports from Canada were—
Dollars.
Dutiable .. . . . . . . .. 289,280,017
Free .. . . .. - . . . 133,000,235
Total., . . . . o 422,980,252
Canadian imports from the Uxited States were—
. Dollars.
Datiable .. . . . . . . 327,507,492
Free .. . . . . .. .. 225,798,597

Total.. . . . . . 553,308,089

ha
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From these fizures it appears that under the Treaty of Reciprority (1854-66) 364,164,000 dollars
fulfilled the condition of the Treaty—being free interchange. Of this amount the United States
secured benefit equal to 66 per cent. and Canada equal to 34 per cent.

It also appears that during the past twelve years 358,798,832 dollars of the total interchange was
free. This inured to the benefit of the two peoples as follows: to the United States 37 per cent., to
Canada 63 per cent.

Under the present arrangement Canada has the advantage.

Under the Treaty of 1531 the United States had the advantage.

The Reciprocity Treaty of 1854 was abrozated by the United States and not by Canada, the former
maintaining that Canada had the best of the bargain.

Port Dues, Compulsory Pilotage, and other charges of lilc class.

The complaints under this head indicate that after the very thorough search that hus been made
by the United States’ authorities, and after the public invitation which has been given for the statement
of complaints against the Coloninl asuthorities, the maltreatment which can be charged against Canada
in this respect is that after the thousands of entries made by American fishing-vessels during the past
two years, the gross sum of 2 dol. 50 c. has been collected by the Canadian authorities and 32 dol. 44 c.
by the harhour officers of Newfoundland.

Canada has no light dues or buoy dues.

In some other cases demands were made for pilotage dues, but the right was controverted.

Tt is not asserted that the demands made were not in compliance with the law of the country, appli-
cable, as regards some of the charges, to all vessels, and as regards others to all foreign vessels entering port.
Since the Convention of 1818 enormous expenditures have been made by the Colonial Governments in
lighting the harbours along the coast and in erecting breakwaters for shelter and in making places of
refuge secure. Appliances for saving life and property have been multiplied in many directions, and &
pilotage system organized. In former years the absence of such safeguards was felt as much by
American fishermen as by any other class. On the 28th October, 1852, the United States’ Consul at
Pictou, Nova Scotia, wrote thus to the Lieutenant-Governor of Prince Edwaid’s Island :—

It has been satisfactorily proved by the testimony of many of those who escaped from a watery
grave in the late gales, that had there been beacon-lights upon the two extreme points of the coast,
extending a distance of 150 miles, scarcely any lives would have been lost, and but a smzll amount of
property been sacrificed. And I am satisfied, from the opiuion expressed by your Excellency, that the
attention of your Government will be early called to the subject,and that but a brief period will elapse
before the blessings of the hardy fishermen of New England and your own industrious sons will be
gratefully returned for this most philanthropic effort to preserve life and property, and for which benefit
every vessel should contribute its share of light-duty.

“1t has heen the means of developing the capacity of many of your harbours, and exposing the
dangers attending their entrance and the necessity of immediate steps being taken to place buoys in
such prominent positions that the mariner would in perfect safety flee to themn in case of necessity, with
a knowledge that these guides would coable him to be sure of shelter and protection.”

S The suggestion herein contained does not appear to have been repudiated by the United
tates,

The subject of the rights and privileges of American fishing-vessels under the law of nations and
the Convention, and the limitations to which such rights and privilezes must necessarily be subject,
!mzﬁ ’alreligy been so fully dealt with elsewhere that it is not deemed necessary to repeat the arguments
in this place.

While it is not disputed, as was contended for by Mr. Bayard, that Customs duties should not be
exacted upon the cargo of a vessel driven into port for shelter, and that such a vessel should not be
unduly invaded, or the relations between her master and those on board disturbed, it does not follow
that the vessel seeking shelter is free from the laws of the port which she visits.

It seems clear that from reasons of public policy, well established and defined, the American
fishing-vessels were, as to the coasts of the British North American Provinces, a specially prohibited
class under the Convention. The American contention that the right of entry was to be superior to all
restrictions and regulations, would have made them a specially privileged class.

Warnings.

A perusal of the annexed Instructions, issued in 1886 and 1887 respectively, will show that the
Canadian Government was animated by a spirit entirely the reverse of “ inhospitable” or “ hostile.” In
these the officers of the Government were enjoined to use the greatest possible courtésy and forbearance
in their dealings with United States’ fishing-vessels, in so far, of course, as was compatible with a due
enforcement of Canadian rights. - .

The privileges and rights reserved to United States’ fishermen under the Treaty of 1818 were
expressly guarded, and the most liberal construction given with respect to their privileges of fishing
around Magdalen Islands, and of landing in unsettled places on the coast, where, by the Treaty, they
had the right to land upon conditions duly set forth. Vessels found within the limit were not to be
seized or detained, if reasonable grounds existed for believing that they had bgen driven there by the
force of unfavourable winds or tides; and the instructions concluded with the-following:— .

“It cannot be too strongly urged upon you, nor can you too earnestly impress upon.the officers
and crew under your command, that the service in which you and they are engaged should he
performed with forbearance and discrimination.” . :

The instructions of 1887 were still more explicit in regard to the privileges to be accorded to
United States’ fishermen, and special provisions were made for the entry and clearance of United
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St’ltc fishina-vessels, which weie not contempluted by the customs law of Canada, by authorizing the
Captaivs of Government ciuizers to enter and clear such vessels at any time of the day ar ul"ht in

order 1o avord any pos-ible detention ar jncenvenicnee i aeing toa istom-house. Tt no active
service of Lospitality should be withheld, the oflicerss of ernizers were enjoined =—
“In cases of distress, disaster, necd of paovi-ions for the homeward voyage, of sickness or de’tth ou

buard a foreign fishine-vessel, all needfnl facilities ine to bie eranted for relief, and both you and your
ofticers will be carrying out the wishes of the Departivent in courteously and freely giving assistanee
n such justances.”

The Canadian Government has the best of reasons for knowing that its ofticers cheerfully carried
out the spirit of these instructions, and with a diseretion and torbearance which entitled then to great
eredit in view af the diflieult and delicate duties they were calied upon to perform.  There is no
instance in the knowledge of the Government in which anything that can be construed into harshness
or inhunuyity in dcaliug with the fishermen of the United States during the years 1886 and 1887 can
be authenticated.

It is bt fuir to add that many of these charges arose frown a misconeeption of the rights which
could be chidmed by United States’ vessels in Canadian ports, and from misstatement of facts, on the
part of petsous in charge of the sanre.

Whenever distress, sickness. ur death, want of necessary provisions, or other circumstances
ovenrred, ealling for the exercise of hospitaide and humave treatment, these services were cheerfully
rendered.

“ Special Instructions to Fishory Officers, ct-0Officio Magistrates, in command of Government Steamers and
Fessils, ruyaged tn Fiskeries Police Vessels, in protucting the Inshore Fisheries of Canada.

« Sir, “ Gltawa, March 16, 1886.
* In the performance of the special and important service to which you have heen appointed you
will be guided by the following contidentiad instructious,
“ For convenicnee of reference. these have been divided under the different headings of Powers,
Jurisdietion, Dutics, and General Directions.

“ Powers.

“The powers with which you are iuvested, are derived from, and to be exercised in accordance
with, the following Stuuntes among others: * The Fisheries Act” (31 Viet,, cap. 60 of Canada); * An Act
respecting Fishing by Foreign Vessels” (01 Viet,, cup. 61 of Canada), aud the suhsequent Statute
entitled, * An Act to awend the Act respecting Fishing: by Foreizn Vessels,” made and passed the
12th May, 1870 (33 Viet., cap. 13 of Canuda); ulso an “ Act to further amend the said Act’ (34 Viet,
cap. 23 of Canada).

“*Chapter 44 of the Revised Statutes (third series) of Nova Scotia’ {of the Coast and Deep Ses
Fisherivs), amended by the Act entitled © An Act to suend chapter 94 of the Revised Statutes of Nova
Scotia” (29 Vict, cap. 35).

“An Act passed by the Legislature of the Province of New Brunswick entitled * An Act relating
to the Coast Fisheries and for the prevention of Ilicit Trade’ (16 Vict., cap. 69):

Also an Act passed by the Legislature of Prince Fdward Island (G Viet., cap. 14) entitled < Au
Act relating to the Fisheries and for the prevention of Illicit Trade in Prince Edward Tsland, and the
coasts and harbours thereof.

* Also from such reculations as have buen passed or may be passed by the Governor-General-in-
€ ouncil, or from instructions from the Depurtiuent of Fisheries, under ¢ The Fisheries Act’ hereinbefore
cited.

“ As Fishery Officer vou have full authority tv compel the observance of the requirements of the
Fuoherics Acts and regulations by foreign fishing-vessels und fishermen in those parts of the coasts of
Canadu to whicl, by thie Couvention of SIS, they ure admitted to privileges of taking or drying and
cnrinyg fish concurrent with those enjoyed by British fishing-vessels and fishermen.

* You will receive instructions from the Customns Department authorizing you to act as an officer
of the Customs and in that capacity you are to see that the Revenue Laws and Regulations are duly
observed.

- Jurisdiction.

“ Your jurisdiction with respect to auny action you may take against foreign fishing-vessels, and
citizens engaged in fishing is to be ¢xercised only witbin the limits of ‘3 murine miles’ of any of ‘the
«oasts, bays, creeks, or harbours,” of Canada.

“ With regard to the Maadnlen Islands, although the liberty to land and to dry and cure fish

there, is not expressly given by the terms of the Convention to United States’ fishermen, it is not at
present intended to exclude them from these Isiands.

“ Duties.

“ It will be your duty to protect the inshore fisheries of Canada in accordance with the cond.mons
laid down by the Convention of the 20th October, 1818, the first Article of which provides :—

“ “Whereas diflerences have arisen respecting the liberty claimed by the United States, for the
‘ahabitants thereof to take, dry, and cure fish, on certain coasts, bays, harbours, and creeks of His
Britannic Majesty’s dominious in America, it is agreed between the High Contracting Parties, that the
inbabitants of the said Uuited States shall have, forever, in common with the subject.s of His Bntanmc
Majesty, the liberty to tuke fish of cvery kind, on that part of the southern coast of Newfoundland

o g~ .
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which extends frown Cape Ray to the Rameau Islunds, ou the western and northern coust of Newfound-
Iaud, from the said Cape Ruy to the Quitpon Islunds, on the shores of the Magdalen Islands, and also
on the coasts, Lays, barbours, and crecks from Mount Joly, on the southern coast of Labrador, to and
through the Straits of Belle Isle, and thence northwardly indefinitely along the coast, without prejudice,
however, toany of the exclusive rights of the Hudson's Bay Company ; and that the Americon fishermen
shall also have liberty, forever, to dry awl cure fish in any of the unsettied bays, harbows, and creeks
of the southern part of the const of Newfoundland, hereabove duseribed, and of the coast of Labrador ;
but so soon as the =ame, or any portion thereot, shall be settled, it shall not be lawful for the said
tishermen to «ry or cure fish at such portion so settled, without previcus agreement for such purpose,
with the inhabitants, proprietors, or possessors of the ground.’

“*And the United States hereby renounce forever any liberty heretofore enjoved or claimed by
the inhabitants thereof, to take, dry, or cuve fish, ou or within 3 marine miles of any of the coasts, bays,
crecks, or harbours of His Britaunic Majesty’s doininions in Aunerica, not included within the above
mentioned limit<: provided, however, that the American fishermen shall be admitted to enter such
hays or harbours, tor the purpose of shelter and repairing of damages therein, or purchasing wood and
of obtaininyg water, and for uo other purpose whatever. But they shall be under such restrictions as
may be necessary to preveut their taking, drying, or curing fish therein, or in any other manner
whatever abusing the privileges hereby reserved to them.’

“ By this you will observe, United States’ fishcrmen are secured the liberty of taking fish on the
southern coasts of Labrador, and around the Magdalen Islands, and of drying and curing fish along
certain of the southern shores of Labrador, where this coast is unsettled, after previous agreement with
the settlers or owners of the ground.

In all other parts the exclusion ot foreizu vessels and boats is absolute, so fur as fishing is
concerned, aud is to be enforced within the limity laid down by the Convention of 1818, they being
allowed to enter bays and harbours for four purposes only, viz, for skelter, the repairing of damages, the
purchasing of wood, and to obtain water.

“You are to compel, if necessary, the maintenance of peace and good order by foreign fishermen
pursuing their calling and enjoying concurrent privileges of fishing or curing fish with British fishermen
in those parts to which they are aduitted by the Treaty of 1818.

“You are to sec that they obey the laws of the country, that they do not inolest British
fishermen in the pursuit of their calling, and that they observe thie Regulations of the Fishery Laws in
every respect.

“You are to prevent forcign fishing-vessels and boats which enter bays and harbours for the four
legal purposes above mentioned from taking advantage thercof, to take, dry, or cure fish therein, to
purchase bait, ice, or supplies, or to tranship cargoes, or from transacting any business in connection
with their fishing operations.

“ 1t is not desired that you should puwt a narrow construction on the term ‘ unsettled” Places con-
taining a few isolated houses might not.1n some instances, be susceptible of being considered as ¢ settled
within the weaning and purpose of the Convention. Something would, however, depend upon the facts
of the situation, aud circwmstances of the settlement.  Private and proprietary rights form an element
in the consideration of this point. The generally conciliatory spirit in which it is desirable that you
should carry out these instructions, and the wish of Her Majesty’s Government that the rights of
exclusoin should not be strained, 1aust influence you in making as fair and liberal an application of the
term as shall consist with the just claims of all parties,

“Should interference with the pursuits of British fishermen or the property of Canadians appear
“o be inseparable from the exercise of such indulgence, you will withhold it and insist upon entire
exclusion.

* United States’ fishermen should be made aware that, in addition to being obliged, in common
with those subjects of Her Majesty with whom they exercise concurrent privileges of fishing in colonial
waters, to obey the laws of the country, and particularly such Acts and Regulations as exist to insure
the peaceable and profitable enjoyment of the fisheries by all persons entitled thereto, they are
peculiarly bound to preserve peace und order in the quast settled places to which, by the liberal dispo-
sition of Canadian authorities, they may be admitted.

“Wheresoever foreigners may fish in Canadian waters, you will compel them to observe the
Fishery 1aws. Particular attention should be directed to the injury which results from cleaning fish
on board of their vessels while afloat, and the throwing overboard of offals, thus fouling the fishing,
feﬂ\eding, and breeding grounds. ‘The Fisheries Act’ (section 14) provides a heavy penalty for this
offence.

“Take occasion to inquire into and report upon auy modes of fisking, or any practices adopted by
foreign fishermen, which appear to be injurious to the fisheries.

“ General Dircetions.

“ You will accost every foreign fishing-vessel within the limits described, and if that vessel should
be either fishing, preparing to fish, or should obviously have been fishing within the prohibited limits,
you will, by virtue of the authority conferred upon you by your Commission, and under the provisions
of the Acts above cited, seize at once (resort to force in doing so being only justifiable after every other
saffort has failed) any vessel detected in violating the Law, and send her or take her into port for con-
demnation.

“ Cupies of the Acts of Parliament subjecting to seizure and forfeiture any fureign ship, vessel, or
boat which should be either fishing, preparing to fish, or should obviously have been fishing within the
prohibited limits, and providing for carryiny out the seizure and forfeiture are furnished herewith for
your information and distribution.

“Should you bhave occasion to compel any foreign fishing-vessels or fishermen Lo conform to the
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requirerents of the * Fisheries Act and Regulations,’ as regards the modes and incidents of fishing, at
those plices to which they are adhmnitted wnder the Convention of 1818, particularly in relation in
ballast, fish offals, setting of nets, hauling of scines, and use of * trawls’ or * bultows,” more especially at
and around the Magdalen Islands, vour power and anthority under such cases will be similar to that
of any other Fishery officer appointed to enforce the Fishery Laws in Canadian waters (vide Fisheries
Act).

)“Jf a foreign ship, vessel, or boat be found violating the Convention or resisting consequent
seizure, and mowentarily effects her escape from the vicinity of her capture or elsewhere, she remains
always liable to scizure and detention if met by yourself in Canpadian waters, and in British waters
everywhere if brought to account by Her Majesty’s couizers. But great care must be taken to make
certain of the identity of any offending vessel to be so dealt with.

« All vessels seized wmust be placed, a3 soon as possible, in the custody of the nearest Customs
Collector, und ioformation, with a statement of the facts, and the depositions of your safling master,
clerk, lieutenant, or mate, and of two at least of the most reliable of your crew, be dispatched with all
possible dilizence to the Government. Be careful to describe the exact locality where the violation of
the Law took place, and the ship, vessel, or boat was seized. Also corroborate the bearings taken, by
soundings, and by buuving the place (if possible) with a view to actual measurement, and make such
incidental reference to conspicuous points and Jand marks as shall place beyond doubt the illegal
positivn of the seized ship, vessel, or boat.

“Omit no precaution to establish on the spot that the trespass was or is being committed within
3 miles of land.

“As it is possille that foreign fishing craft may be driven into Canadian waters by violent or
contrury winde. hy strong tides, through misadventure, or some other cause independent of the will of
the master and erew, you will consider these circumstances, and satisfy yourself with regard thereto
before taking the extreme step of seizing or detaining any vessel.

“On capture, it will be desirable to take part of the foreign crew aboard the vessel under your
conunand, and place some of yowr own crew, as a measure of precaution, on board the seized vessel,
first loweriny the foreign flag lorne at the time of capture. If your ordinary complement of men does
not admit of this heing doue, or if, because of several seizures, the number of your hands might be tov
much reduced, vou will in such emergency endeavour to engage & few trustworthy men. The portion
of the foreign crew taken on board the Government vessel, you will land at the nearest place where a
Consul of the United States is situated, or where the readiest conveyance to any American Copsulate
in Canada may be reached, and leave them there.

“When any of Her Majesty’s vessels about the fishing stations or in port are met with, you
should, if circumstances permit, go on board and confer with the Naval Commander, and reccive any
suggestions he may feel disposed to give, which do not conflict with these instructions, and afford him
any information you may possess about the movements of foreign craft; also inform him what vessels
you have accosted, and where.

“Do not fail to make a full entry of all circumstances connected with foreign fishing-vessels,
noting their names, tonnage, ownership, crew, port, place of fishing, cargo, voyage, and destination, and
(if ascertainable) their catch. Report your proceedings as often as possible, and keep the Department
fully advised on every opportunity where instructions would most probably reach you at stated
intervals.

“ Directions as to the stations and limits on which you are to cruize, and any further instructions
that may be deemed necessary, will from time to time be conveyed to you.

“ Considerable inconvenience is caused by Canadian fishing-vessels neglecting to show their
colours. You will draw the attention of masters to this fact, and request them to hoist their colours
without requiring to be hailed and boarded.

“ 1t cannot be too strongly urged upon you, nor can you too earnestly impress upon the officers
and crew under your command, that the service in which you and they are engaged should be performed
with forbearance and discrimination.

The Government relies on your prudence, discretion, and firmness in the performance of the
special duties intrusted to you.

“I am, &c.
(Signed) “ GEORGE E. Foarzsz,
= Minister of Marine and Fishories”

“ Special Instructions to Fishery Officers in command of Fishery Protection Vessels.

* Sir, « Department of Fisheries, Canada, Ottawa, April 16, 1887.
“In reference to the letter of this Department, dated 16th March, 1886, I have to intimate to
you that, during the present season and until otherwige ordered, you will be guided in-the performance
of the duties intrusted to you by the instructions contained in that letter. I have every reason
for believing that these have been executed with efficiency and firmness, as well as with discretion
and a due regard to the rights secured by Treaty to foreign fishing-vessels resorting to Canadian
watere. 1"
“1 desire, however, to impress upon you that, in carrying out those instructions and protecting
Canadian inshore fisheries, you should be most careful not to strain the interpretation of the Law in the
direction of interference with the rights and privilezes remaining to United States' fishermen- in
Capadian waters under the Convention of 1818. To this end the largest liberty compatible with the
full protection of Canadian interests is to be granted United States’ fishing-vessels in obtaining in our
waters shelter, repairs, wood, and water. Care should be taken that while availing themselves of these
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privileges such vessels do not engage in any illegal practices, and all proper supervision necessary to
accnmplish this object is to be eaercised, but it is not deemed necessary that, in order to effect this, an
armed guard should he placed on Loard, or that any reasonable communication with the shore should
be prohibited after the vessel lias duly entered, unless suificient reasons appear for the exercise of such
precautions.

“ In places where United States’ fishing-veseels are accustomed to come into Canadian waters for
shelter onty, the captain of the cruizer which may be there is authorized to take entry from and grant
ciearance to the masters of such fishing-vessels without requiring them to go on shore for that purpose.
Blauk forus of entry and clearauce are furnished to the captains of eruizers; these, after being filled
in, are to be forwarded hy the captain of the cruizer to the Customs officer of the port within whose
jurisdiction they have been used. Incases of distress, disaster, nced of provisions for the homeward
voyage, of sickness or death on board a foreign fishing-vessel, all needful facilities are to be granted for
relief, and Loth you and your officers will be carrying out the wishes of the Iepartment in courteously
and freely giviug assistance in such instances.

“The above specinl instructions, while designed with regard to the fullest recognition of all lawful
rights and reasonable liberties to which United States’ fishermen are entitled in Canadian waters, are
rot to be construed as authorizing a lax enforcement of the provisions of the laws for the protection of
the Canadian fisheries. Fishing, preparing to fish, procuring bait, trading, or transhippiug of cargoes
hy the United States’ fishing-vessels within the 3-mile limit, are manifest violations of the Convention
of 1818 and of the Imperial and Canadian Statutes, and in these cases your instructions, which are
explicit. are to be faithfully followed.”

“I am, &e.
(Signed) “Geo. E. FosTER,
“ Minister of Marine and Fisheries.”

Sowae complaint appears to be made on the ground that these instructions were not communicated
early to the Government of the United States. Inasmuch as the orders which they convey to the
officers are to act much within the interpretation of the Treaty which the United States’ Government
well knew would be acted on, it is difficult to see any ground for this objection.

Another complaint of a still more untenable character is, that Her Majesty’s Government should
have given greater warning of the enforcement of the Couvention. Even the extent of the “ publi-
eation " of the warnings issued by the Department of Fisheries in Ottawa has been excepied to. It
may be worth while to consider this matter under the two questions: (1) Of what was warning
wiuired to be given ?  (2) What warning is one Government bound to give to the people of another
cuuntry, as to abstaining from encroachment on its rights ?

1. Of what was warning required to be given? Certainly not of the revival of the Convention of
1818. That revival had taken place at the instance of the Government that now complains of want of
warning, After giving notice of the abrogation of the Fishery Articles of the Treaty of Washington,
which alone had suspended the operation of the Convention of 1818, it was surely unnecessary to give
notice to the United States’ Government of their own act. DBut there was another step taken after the
abrogation of the Fishery Articles. As already stated, the Government of the United States procured
an‘cextension of the privileges of American fishermen from the 1st July, 1885, to the end of that fishing
season. ‘The six months of indulgence was surely ample time for notice and preparation of every
kind. This concession was obtained by a promise of certain recommendations to Congress. [t was
kardly necessary for Her Mnjesty’s Government to notify the people of the United States that
Congress was indisposed to respond to the overtures thus made, and preferred the revival of the
Convention.

It can hardly be supposed that there was a necessity to give warning of what the British construc-
tion of the Convention was. That construction had been declared ever since 1818, excepting during
the time when the Convention was suspended, and for many years was hardly denied by the United
States’ Government. The task of announcing the meaning of a Treaty can hardly be said to rest
upon the Power which adheres to its plain language without resorting to zny ingenious methods of
interpretation.

2. What warning could Her Majesty’s Government be called on to give the people of the United

States ? The warning should surely have come from the Government of the latter country.

1t alone had the methods of making that warning effective in the United States, and could alone
judge of the necessity for widespread publication.

. It has been shown tuat the warning of 1870 was issued by the Treasury Department at
Washington by Circular.

The fishermen of the United States were by that Circular expressly warned of the nature of the
Canadian Statute, which it is now once more pretended i8 without force, but no intimation was given
to those fishermen that these provisions were nugatory, and would be resisted by the United States’
Government. Lest there should be any misapprehension on that subject, however, on the 9th June of
the same year, less than a month after that Circular, another Circular was issued from the same
Departmﬁm, stating again the terms of the Treaty of 1818, and then containing tne following
e nghermen of the United States are bound to respect the British laws for the regulation and
preservation of the fisheries to the same extent to which they are applicable to British and Canadian
fishermen.” :

The same Circular, noticing the change made in the Canadian Fishery Act of 1868 by the Amend-
ment of 1870, makes this observation : —

1t will Lo observed that the warning formerly given is not required under the amendec Aect, but.
that vessels trespassing are liable to seizure without such warning.” .

[700] 2L
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A full and explicit warning was issued by the Department of Fisheries at Ottawa on the
Hth March, 1886, and was given as much publicity as was pussible for such a document to obtain when
promulgated in Canada. o

On the 19th March, 1886, Sir Lionel Sackville West asked Mr. Tayard ¢ whether it was intended
to give notice to the United States’ fishermen that they were vow preeluded frum fishing in the British
North American territorial waters.” This expression referred to the Convention, and was always
understood as embodying the view of Her Majesty’s Government on the scope of the Cenvention.

Mr. Bayard replied on the 23rd March, 1836, that the Fresident’s Proclamation of the 31st
January, 1885, was deemed sutficient.

On the 2nd June, 1836, Mr. Phelps complained to Lord Rosebery that “ American fishermen had
no notice of the action that was going to be taken.” Lord Rosebery replied that on the 18th March he
had telegraphed to Sir Lionel West asking him to request the Secretary of State “ to issue such a notice
as we were about to issue to Canadiap fishermen, and he declined to do so.” Lord Rosebery adds,
* Mr. Phelps was not aware of this.” T

Yet the Statement under review intimates that the “ Home Government” had the first intimation
of the Canadian warning on the 3rd June, 1886.

The assertion in the Statement thac the Canadian swarnings were contradictory, inconsistent, and
misleading must be left to be judged by those who read then. No one appears to have been misled ;
10 one who knew the terms of the Convention, as United States’ citizens were bound to know them (it
being part of the law of their country), should bave been misled by them. The Statement shows that
the master of the “ Adams” was not misled, and it is repeated that if warnings were wanted, or if those
issued were inadequate, the blame must rest with the Government of the United States.

Sub-Appendix (E) No. 2.

Reply of the Government of Canada to the Observntions of the Government of the United States on the
Answer to the “ Proposal.”

(Presented to the British Plenipotentiaries in Conference, November 28, 1887.)

Department of Fisheries, Oltawa, November 15, 1887,

ON a reference from the Privy Council under date the 7th September, 1887, covering-copy of a
despatch from Sir H. T. Holland to his Excelleney the Governor-General, in which was trausmitted
copy of a letter from the Foreign Office, inclosing a note from the American Minister at London,
replying to the criticisms of Her Majesty’s Government on the interim arrangements with regard to
:lﬁe fisheries question proposed by Mr. Bayard, the Undersizned has the honour to state, with reference

ereto :— N

Article 1. It is"not denied that a prior agreement between the two Governments as to the proper
definition of the bays and harbours from which United States’ fishermen are to be excluded would
facilitate the labours and give finality to the action of the proposed Conference. But the Canadian
Government objects to the making of any such Agreement on the basis proposed, on the grounds that
it would place a new and unwarranted interpretation upon the Convention of 1818, would make
common those waters which by the law of nations long usage and the terms of the Convention have
been considered as exclusively Canadian, and involve the surrender of old and well-recognized
Canadian fishing rights.

The contention that the privileges enjoyed by the United States’ fishermen under the Reciprocity
Treaty of 1854 and the Treaty of Washington respectively, and that the-instructions under which the
Canadian cruizers exercised their policc powers in 1870-72 furnish adequate proof that Canada did not
conm(;ie({ herself possessed of an exclusive rizht to these territorial waters does not appear to be well
founde “

United States’ fishermen enjoyed the freedom of our inshore fisheries from 1854 to 1866, and
from 1871 to 1885, by virtue of express Treaty stipulations, which have ceased to operate, and in
consideration of compensating advantages by way of participation in the inshore fisheries of the United
States, us far south as the 36th and 39th parallels of latitude respectively, of admission ‘of Canadian
fish and other natural products free of duty to United States’ markets, and by the payment in addition
of a large money award. It cabnot be contended that privileges granted by Treaty, for a limited
period, and in consideration of material compensations, should be held to warrant their assumption as a
right after the Treaty has expired and the compensations are no longer given. The United States’
fishing-vessels were permitted from 1866 to 1870 to have access to our inshore fisheries on payment of
a licence fee, or that after the abolition of the licence system they were allowed to fish to within
3 miles of our shores, does not constitute a waiver of exclusive richts of fishing within the bays and
harbours. In fact, the taking of such licences by the United States’ fishermen may be considered a
recognition of the right of Canada to the exclusive enjoyment of these fishing grounds. These rights
were, during this time, expressly and repeatedly asserted, and the privileges granted to the United
States’ fishermen were those of friendly concession and not of right, and were made in view of pending
negotiations which it was hoped would result in the conclusion of a new Treaty, as in fact they did.
The arrangement was cxpressly declared to be exceptional, and the waters in respect of which the
licences were given were expressly declared to be the “ exclusive property of Canada.”

The Baie des Chaleurs was cited to illustrate the nature of the concessions which Canada would
be called upon to make under the proposed 10-mile limit, as, in this case, a bay of large extent, almost
landlocked and extending 70 miles inland, and which has always lLeen held as territorial waters, would
be thrown open to United States’ fishermen. It was not cited for the purpose of showing the inappli-
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cability to Canada under existing Treaties of the rule adopted in the Fishery Counvention of 1839
between France and Great Biitain. The inapplicability rests upon vther and well-defined grounds.

The opiniou of the umpire, to whose ducision the eases of the “ Washington” and  Argus” weve
finally referred, as to the headlund question, cannul be consideied Linding upon the Government of
Cavadu and Great Britum in the wmatter of interpreting a Treuty, It bad Leen oypveed Ly the two
Goveruments to submit the special cases of the * Washington” and  Anzus” to arbittation, sud each
Government was in duty bound to acguiesce in the decision of the arbitrators, in <o fur as related to
the compensatiou awarded, but it cannot surel; Lo held thut the views of uuy member of the Roard of
Arbitrators, expressed by himn ag reasons for his judgment, are to be tuken as authovitative in the
watter of interpretation of a Treaty or scttlement of questions of internativual law. The Statute
14 and 15 Vic, cap. 63, 7th August, 1851 (Imp.), has a bearing on the present discussion because it is
part of the evidence that the Buic des Chaleurs has been subject to the sovereizuty of Great Britain
for many ycars, The Baie des Chaleurs cannot be governed by different principles in this respect from
the Delaware Bay or any other of the bays on the coasts of the United States which have been held to
be territorial wawrs by the Tribunuls of that country.

The observations on the restrictions contemplated by the Convention cannot be acquiesced in by
the Governinent of Canadg, but a further discussiun of them ay be deferred in view of the time for
the opening of the Conference haviny so uearly approached.

Article 2.—It does not appear that a reference to Article 6 of the United States’ proposal removes
the serious objections which were urged by the Canadian Goverument to the adoption of Article 2 of
Mr. Bayard's Memoraudum.

By that Article, all the Statutes and Regulations of Canuda and Great Britain would be suspended
in 8o far as United States’ fishing-vessels are concerned, with the exception of those relating to United
States’ vessels found fishing, to have been tishing, or preparing o fish in Canadiun waters. Article 6
promises merely the co-operation of the United States’ authorities in securing nbedience by its fisher-
men to the Canadian Custoras Laws. The amalgamation of the two sections would therefore have the
effect of suspending all other Statutes of Canada and Great Britain except those velating to the three
offences above named, and preclude all action by British authorities with rezard to violation by the
United States’ fishermen of the Customs Laws, and substitute therefur whatever may be meant by a
triendly admonition and co-operation of a foreign Power in securing the observance by United States’
fishing-vessels of these Jaws. This would greatly tend to widen the scope of the Convention of 1818,
to abrogate Canadian Jaws, and take away from Cunadian authority its right to enforce obedience to its
laws within its own territorial jurisdiction.

Article 3.—The objections taken by the Canadian Government to the proposal embodied in
Article 3 of Mr. Buyard’s Memorandum ure fundamental, and are not to be met by an enlarzement of
the list of enumerated offences 3o us to include infractions of Regwlations established by the Com-
mission. These objectiuns are not answered in the reply ot the United States. ‘The practical
difficulties in the way of any effective working of cuch a proposed Court of Inyuiry constitute, it is
believed, an insurmountable obstacle to its establishment.

Article 4.—The Treaty of 1818 was for tiie purpose of restricting the rights and privileges which
United States’ fishing-vessels had previously to 1812 enjoyed in the waters of the British provinces,
and for preventing the abuse of those rights und privileges.

One express pravision of this Treaty was that United States’ fishing-vessels should eater the bays
and harbours in these waters for the purpose of shelter and repairs, taking wood and water, and for so
other purpose whatever; and it is held that no subsequent Treatv between Great Britain and the
United States gave the United States’ fishing-vessels auy cowmercial stutus. That this was not
vigoroualy insisted upon in the years 1854-66 and 1872-85 was due to the friendly spirit of the
provincial and Dominion authorities, which, under the mutually beneficial conditinps consequent upon
the Treaties in force during these periods, chose to allow their well-understood rights in this regard to
remain in abeyance. But it surely cannot he cuntended that this friendly course, pursued under
widely different conditions, i3 now o be construed into an abandonment of well-defined Treaty rights
when the compensating advantages of mutually favourable Treaties no longer exist.

Ea.rl Kimberley’s opinion, as cited by the United States, was at the time of its utterance a mere
suggestion ; it was not acquiesced in by the Canalian Governmeut, nor has it been since embodied in
the policy of Great Britain with relation to the fishing interests of this country. ‘The right to obtain
bait, which was asked for by the American negotiators, but not allowed, was not the right to catch bait,
but to obtain it by purchage. The right to catch fish for auy purpose bad been already renounced,
without any ?ualiﬁcation, and this right was asked for in the enumeration of privileges altcgether
irrespective of fishing, such as shelter, repairs, and the obtaining of wood and water.

Article 5.—The vessels seized are held tv have been lawiully seized, and whatever proceedings
bave been taken are held to have been lawfully taken; and a request cannot be justly mede against the
Government of Her Majesty, or that of Canada, for a reference to any Tribunal for claims for damiges
arising out of the seizures that bave been made. The Canadian Courts have been, and still are, open to
any person deeming himself agarieved, and in these Courts citizens of the United States have precisely
the same standing a8 citizens of (‘anada. In no case, however, has any claim of the kind indicated in
the Article been presented to the Couits, aud the Government of Canada has no knowledge of their
existence.

There does not seem to be auny greater reason for making any claims of that cliaracter sabjects »f
refereuce to a special Tribunal thau to demand that zoy other instance of the enforcerent against
aitizens of another country of tle Isvenue Laws, the -Pilotage Laws, or the laws relaiing to shippin:
and harbours, or that any other part uf our body of municipal laws should be sabject to revision by
arbitration or other exceptional mode of adjudication.

The whole respectfully submitted,

Minister of Marine and Fisheries,
/
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No. 91,

tier Majesty’s Plenipolentiaries at the Fisherics Conference lo the Marquis of Salisbury.—
(Received December 12.)
(No. 4. Confidential.)
My Lord, Waskington, December 2, 18817.
WE have the honour to inclosc herewith, for vour Lordship’s information, a Memo-
randum of the proccedings of the Fishery Contcrence at their meeting of the 30ta altimo.
We have, &c.
(Signed) J. CHAMBERLAIN.
L. S. SACKVILLE WEST.
CHARLES TUPPER.

Inclosure in No. 91.

WasniNeToN Fisnery CONFERENCE, 1887.

Third Meeting.—November 30, 1887.

'THE Conference met according to adjournment on Wednesday, the 30th November,
at 2 p.a1, all the Plenipotentiaries being preseat.

Mr. Bayard states that he will postpone any detailed answer to the British reply to
the United States’ Memorandum tili the corrected proofs are complete. It is, however,
due to the spirit of conciliaticn in which this great and important matter should be
discussed that the whole case of the United States should be put before the Conference
fairly and squarely. He desires the British Plenipotentiaries to know in advance every
point which the United States wish to bring forward. The United States’ Memorandum
was therefore somewhat long and comprehensive in order to show fully the bases on which
the claims of the United States rest. They wish, however, now to give full particulars of
every ground of compluint they have to urge. These complaints rest on the laws of
Canada and on the mode in which those Jaws have been enforced in the seizures which
have taken place. The interpretation of the Convention of 1818 must necessarily be
discussed in order to ascertain whether these seizures were lawful under international law,
which the United States hold was not in any way suspended by the Convention of 1818.
Ordinary commercial facilities are 2 right under the comity of nations; also the right of
transit of fish as bonded merchandize is conferred by Article XXIX of the Treaty of 1871.
These are the grounds of complaint, and no other matter will be presented as an after-
thought. He has thought it right to mention this because the British reply to the United
States’ Memorandum states that specific information has not been supplied on certain
points. As to this he quotes a passage from the British reply.

He will now submit some suggestions embodied in a Memorandum, not perhaps for
discussion ta-day, but for consideration when the British Plenipotentiaries are ready.
This Memorandum is not submitted as necessarily a definitive proposal, but as a basis of
discussion. (Reads Memorandum, Appendix F.)

He would, bowever, like to bring before the Conference to-day the guestion of
Article XX1X of the Treaty of Washington of 1871, to which only a brief allusion was
made in the United States’ Memorandum, and he desires to explain the grounds of his
complaint on that point. Itis agreed on both sides that Article XXIX aforesaid is still
in force, and he rcads a passage from the British reply to the United States’ Memorandom
and the full text in question. Under the broad language of this Article any merchandize
may be carried in bond from any port to any place. 8y their practical action Canada has
included bondcd fish as coming within the class of merchandize mentioned in this Article,
as her merchants have continually entered fish for bonded transit across the United
States. There is nothing in the Treaty which stipulates as to the vehicle by which
merchandize may be brought in for transit, or what class of goods shall be carried. He
alludes to the Canadian Act 46 Vict., which makes no distinction between fishing and
trading vessels, but applies to every vessel, and on the strength of this Act Canada
assumes to subject fishing-vessels to the formality of reporting to the Customs, &ec.
Canada has no right to exclude the entry of fish for transit.

He reads from the proceedings of the Halifax Commission, and continues his argnment
that the action of the Canadian authoiities was a violation of Article XXIX of the Treay
of 1871, and states that a claim for damages will consequently be prepared. :

There has been no mention of the bonded transit of Canadian-caught fish, but there
has been a denial of transhipment of fish caught in the open sea, It is true the Article in
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question could be denounced by either party; but it has not been so denounced, and, being
now lin force, it cannof have its effect [essened by an anterior and wholly independent Treaty
stipulation,

Sir C. Tupper asked if Mr. Bayard claimed that any fish which was brought in by
merchant-vessels had been denied the privilege of trausit.

Mr. Bayard did not think so, but his contention was that fishing-vessels had the same
right of entering fish for bonded transit as would merchant-vessels. Article XXIX of the
Treaty of 1871 did not depend on anything but itself, and could not be affected by the
provisions of the precedent Convention of 1818.

Sir C. Tupper reserved any full comment on the subject till the next meeting, when
he would reply fully to the complaint now urged.

Mr. Chamberiain wished to make some general observations.

(o the view of the British Plenipotentiaries the Conference had iwo distinct
objects :—

1. The discussion of claims on both sides ; and

2. The settlement of principles upon which the whole question can be regulated for
the future.

The second point ought properly to come first, for, if we could settie the principles
for future action no difficuity would probably ariseas to any claims, whereas if a settlement,
even of all the claims, were reached it would not in the least help to a solution of the question
for the future.

Suppose that Great Britain admitted the case as put by Mr. Bayard with regard to
transhipment, even so, Canada was justified in passing an Act to prevent the entry of
fishing.-vessels into her territorial waters, for under the Convention of 1818 Uhnited
States’ fishermen could not even enter the ports except for four epecitied purposes, and
might be arrested before they reached the shore to tranship. The British Plenipotentiaries
have tried to make it clear that they entered on the Counfevence in the hape and expecta~
tion that proposals would Ue wade for extended commercial intercourse as a mode of
settlement on the lines suggested by Mr. Bayard in his letter to Sir C. Tupper. They
find, however, no such proposal made by the. United States, but only a suggestion for an
interpretation of the Convention of 1818.

At the last mecting two conclusions had seemed to be reached : (1) that the United
States’ Plenipotentiaries were not now in a position to propose commercial reciprocity
as abasis; and (2) that the discussion showed we couid not agree as to the true interpre-
tation of the Convention of 1818. He had, therefore, hoped to receive some definite
alternative proposal from the United States, but if the paper read by Mr. Bayard is the
only proposal they have to make, it is one of a very disappointing character. The British
view is that Canada has privileges to grant, for which aun equivalent is asked. If that
equivalent cannot take the shape of reciprocity, can the United States offer anything
else? But the proposals now made contain no equivalent at all. They are simply
to modify the Convention of 1818 so0 a8 to make it correspoud with the United States®
contention, and would amount to a complete surrender on our part. They did not even
afford room for discussion. '

Mr. Bayard agreed that the correct plan was, if possible, to settle principles in the
first place ; but he reminds the Plevipotentiaries that is was not without notice that the
course of procedure he recommends bas been proposed. He refers to the United States”
Mewmorandum to prove this. .

He then reverted to the question of transhipment, repeating his previous arguments.

My, Chamberlain did not wish to contest the right of the United States to introduce
the question of transhipment, but only wished to question the expedicncy of the order of
discussion proposed.

S‘.:'r C. Tupper asked if the present United States’ proposal was the ouly one they had
to make.

dir. Bayard was understood to reply in the affirmative.

Then Sir C. Tupper would like to ask whether he considered that it covered in any
wpy the ground upon which this Conference was convened, or if he could say that it
~orresponded to the views as to the proper mode of settling the question expressed by
Mr. Bayard in his correspondence with himself. If this were the only proposal, agreement
was utlerly impossible.

On the question .of transit he entirely denied in limine that Article XXIX of the
Treaty of Washington permitted United States’ fishing-vesaels to enter even one dozen of
fish. Under the Convention of 1818 no United States’ fishing-vessel could euter a.
Canadian port. No such prohibition existed against Canadian fiching-vessels entering
United [Staéis’ ports. Any United States’ werchant-vessel may no doubt (‘a)xehll'tcise the

70 T
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privileges stipulated in Article XXIX, but not so fishing-vessels, and the contention thay
they could do so was a complcte surprise to him. e concluded by saying that if the
linc now taken by the United States’ Plenipotentiaries were persisted in 1o beneficial
result could be anticipated from the present Conference.

Mr. Bayard said that he could add to the propo<als just made the proposals already
made by Mr. Phelps (the ad interim arrangement), and he believed the two would form a
fair basis of discussion. If the Conference is to lcad to any result, which he prays God it
may, we must in the end come to an agreement as to what the Conventional rizhits are on
each side. If these are to be suliject solely to the interpretation of one party, they will be
rendered entirely nugatory, and it would be better for the United States’ fishermen not to
try to muke use of them. It would then be a matter for the United States to consider
whether they would abandon those rights, or insist upon obtaining them.

He challenged the British Plenipotentiarics to produce a single direct admission on
the part of the Imperial British Government that they supported the Canadian view as to
the right of United States’ fishing.vessels to obtain supplies in Canadian ports. He
proceeded to quote from correspondence in support of this view.

Mr. Chumberlain, after commenting on the correspondence first quoted, said that if
the discussion were continued on these lines, the British Plenipatentiaries would be obliged
to develop and insist on their view that the Conference was assembled on the faith of
Mr. Bayard’s proposuls in his letter to Sir C. Tupper. When it was found that the
United States were indisposed to carry out Mr. Bayard’s promises, the British Plenipoten-
tiaries had at least expected somc other offer, but the proposal now made by the United
States was utterly unacceptable.

Mr, Angell said that, when the proposal came to be considered, it would be found to
contain concessions on the United Stutes’ side. In view of the suggestion that equivalents
were demandcd, he felt constrained to state that persistence in that line would make it
useless to go on.  The American people felt that they were not asking for any grant or
concession, but that they were fully entitled, by the strict terms of the Treaty, to all they
claimed. Uuder these circumstances, the matter should be approached in a friendly spirit,
not as a matter of bargain, and the United States’ Plenipotentiaries would welcome any
proposal made in such a spirit by the British side.

Sir C. Tupper said that he accepted the challenge to produce a direct expression
of view by the Imperial Government on the question of access to ports. He would under-
take to show that Great Britain entirely indorsed the action of the Canadian authorities
in this respect. He reverted to the proposal now made by the United States as a sort of
ultimatum, and insisted that it was impossible to maintain that it corresponded with the
assurances containcd in Mr. Bayard’s correspondence with himself. It was simply an
invitation to a complete surrender.

Mr. Bayard again alluded to his corrcspondence with Sir L. West respecting a
tcmporary arrangement, and said that the question had now grown into one of national
sentiment. If the differences of opinion could first be removed, it might be possible
even to negotiate a Commercial Treaty, or to arrange for Tariff concessions by mutual
legislation. But the fishery disputes now prevented the question of Tariff exchanges
being approached. If the proposal on the British side is that some sort of Commercial
Treaty is desirable, could not the object be attained as readily by mutual legislation instead
of by Treaty? Differences which should never exist between neighbouring and kindred
States have undoubtedly arisen on the Fishiery question, and might lead to a situation
beside which all questions of commerce would be insignificant. If these differences
could be removed, a very strong feeling of propinquity and good neighbourhood would
spring up.

P Thg word “ultimatum” had been used, but as long as an effort could be made to
scttle the question, he would be there to listen to it. He asks Mr. Chamberlain what are
the equivalents he wants. He had told him the other day in private conversation that the
United States’ Government were engagedin a great fiscal struggle ; this was a difficulty no
doubt, but even if the duties on fish could be taken off to-morrow, that would not
permanently scttle the question. The rights of the United States on certain parts of the
coast would still remain. He did not think any amount of time could be wasted if it led
to the restoration of good relations between two countries which he might call the
guardians of the world’s civilization. He would rather settle this question than have all
that Canada could produce in 100 years. To prevent a collision between the United
States and Great Britain no effort should be spared.

Explanations can still be offered as to the United States’ proposal, and he will be
ready to consider alternative proposals from the British side. If, therefore, equivalents are
desired, they should be stated.
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Mr, Chamberlain said that when the British Plenipotentiaries suggested a commercial
scttlement, it was solely from the wish to secure peace. Great Britain, as distinet from
Canada, would secure no commercial advantagzes fromn such a settlement, but would be
happy to treat for any settlement acceptable to Canada which might secure an aceord ; and
in the past a settlement on commercial lines had always had that result.  He still thought
that this was the best mode of settlement, and regretted that the United States had
abandoned it.

There remained the question of sentiment ; but how could sentiniental objections be
met by an arrangement which would put one party in the position of surrendering,
without equivalents, all for which she had been contending for seventy vears,
and practically to put her in the position of a country defeated in a great war? Great
Britain needed concessions to sentiment as well as the United States. The British
Plenipotentiaries had considered Mr. Bayard’s position by putting aside the proposal
originally made by him for a commercial settlement, and they now looked for some
alternative proposal from the United States, On examining the nature of the United
States’ proposal just made, it is difficult to find in it anything in the nature of concession
on their side. It must .be the United States’ view only of what they want. We reply,
“Very well, we may be ready to give it yvou if you will suggest some equivalent; are you
prepared to abrogate the Convention of 18187 It is a bilateral Treaty. If we give up
what you want, will you give up what you have received under that Convention ?”

Mr. Putnam said that the Foreign Office has never sustained the contention of
Canada on these questions.

Sir C. Tupper.—There is a good deal of force in what Mr. Bayard has said as to the
difficulty of making & Reciprocity Treaty ; but if we are asked what we want, we reply
that it is a Reciprocity Treaty. The responsibility of abrogating the settlements of 1854
and 1871 rests with the United States. Canada cannot, therefore, fairly be charged with
any difficultics that have arisen. They were created by the sole action of the United States.
How do the United States now propose to remove those difficulties? They say that
Tariff changes will be easier to cffect if the fishery difficulties were removed. But are we
to trust to that only? Suppose this was a controversy between private parties claiming a
strip of land, and A proposed that B should, as a first step, give up all the rights he
claimed, and that A might then be disposed to do something for B, would that seewn a
practical proposal ?

Mr. Putnam said that he had just seen a private case where that was done; to which
Sir C. Tupper replied that the more practical plan seemed to be for the United States
to propose some concession in return for the surrender of Canadiun rights.

Myr. Putnam wished to make a personal explanation as to the circumstances under
which he accepted the post of United States’ Plenipotentiarv. No one, he thought, would
suppose that any difference had wilfully arisen as to the objects for which the Conference
had been summoned. Before accepting he had read the correspondence, and if on a
careful consideration of it he had supposed that reciprocity would be discussed, he would
not bave been here; not because he did not favour Tariff changes, but for other reasons.
The Reports of Sir L. West must have convinced Her Majesty’s Government tbat a
Reciprocity Treaty would never pass the Senate; and they would not therefore
suppose that such a scheme could be the basis of a Conference.

Sir C. Tupper said that argument was effectually disposed of by the passage in the
instructions to the British Plenipotentiaries which they had produced, which proved that
such a scheme was contemplated by Her Majesty’s Government.

Mr. Putnam, continuing, said that he admitted the broad language used in Mr. Bayard's
letter to Sir C. Tupper, but he attached no importance to it on account of the subsequent
correspondence. He admitted the beariog of the instructions to the British Plenipoten-
tiaries, but he had not seen that when he accepted, and took the correspondence as he read
it; and must frankly confess that, to his mind, it entirely bore out the view expressed by
Mr. Bayard as to the basis of discussion. Matters of a grave importance had occurred
since the Conference wus convened which might even now make a settlement impossible.
He referred to the imposition of pilotage dues on the « Eliza M. Doughty,” in the teeth of
Lord Chelmsford’s decision in 1852. He desired to add a word as to cquivalents, and said
that Mr. Chamberlain and Sir C. Tupper took different views. Sir Charles looked to a
renewal of the Treaty of 1854. Mr. Chamberlain apparently contemplated some other
concession. He (Mr. Putnam) would be glad to hear any proposal, but it was no use to
contemplate a Treaty which could not be got through the Senate. Could not Canada
consent to regard the admission of one-half of her fish duty free, as it now is, as an
equivalent ? He spoke with entire impartiality, his views were not coloured by any local
nterest, but he regarded the matter from the same standpoint as his colleagues on the
Conference. . . -
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Mr. Bayard said that no one was more conscious than himself that his manner of
treating the subject might have been defective. But he could not judge what construction
might be placed on his letter to Sir C. Tupper. ¢ Had Mr. Chamberlain seen it before
coming here ¢

Myr. Chamberlain.—* Yes, certainly.”

Mr. Bayard.—* Now what did you think you were coming here for ?”’

Afr. Chamberlain.—* To make an arrangement of a commercial nature which should
dispose of tie Fishery question.”

Mr. Bayard then read his correspondence with Sir L. West in May 1886, as showing
what he regards as the inception of the idea of a Conference. What he himself wanted
was an interpretation of the Convention of 1818. Sir L. West had proposed a system of
licences, but Canada had objected to that; such a plan might, however, have relieved the
situation.

Though personally in favour of a freer system of trade, his personal views would not
suffice to carry such a policy. His one and only object was to remove a serious cause of
difference between two countries which ought always to be friendly.

The discussion was continued as to the bases on which the Conference assembled.

Sir C. Tupper, recurring to the question of obtaining bait, said that the Canadian
fisheries had a right under the Convention to be protected against foreigners who wished
to use the Canadian ports as a base of supplies, whilst the United States’ market was
closed to Canadian-caught fish. What the United States professed to regard as a
monstrous injustice Canada regarded only as a proper protection due to their own fisher-
men ; and he repeated that if the result were damaging to the United States’ fishermen,
they had only to thank for it their own Government, who, by their own sole act of
denunciation, had created the difficulties of which United States’ fishermen complained.

Mr. Bayard’s contention was practically that the Conference was summoned to accept
unconditional surrender of all that Great Britain has contended for for seventy years.
He reserved a reply on the question which had been raised as to pilotage dues which
the United States’ Plenipotentiary seemed to treat as almost a casus belli.

Sir Charles concluded by stating that he did not regard the remission of duty on
Canadian fresh fish as any equivalent. It was simply a measure of advantage to the
United States’ people.

Mr. Bayard says the question now is not one of buying the inshore fisheries, but the
vexed interpretation of the Convention of 1818,

Mr. Chamberlain still regrets that a settlement cannot be reached on the basis of free
fishing and free access to ports for supplies, &c., in return for commercial concessions.

{f the decision of the United States’ Plenipotentiaries on that point is irrevocable,
they ought to offer something clse ; but he is bound to say that, unless he had altogether
misunderstood the proposal made to-day, it affords no prospect whatever of a settlement.

Mr. Bayard, before adjourning, would like to ask Mr. Chamberlain if he wished
himself to make any suggestion of a mode of settlement.

Mr. Chamberlain said he would prefer not to answer that question to-night.

The Conference was then adjourned to Saturday, 3rd December, at 2 ».u.

(Initialled) J. C.
L W,
C. T
J. H. G. B,

Appendix (F).

THE American Plenipotentiaries present for discussion the following suggestions, not intending to
submit them as definite propositions in the precise terms in which they are now expressed : —

In view of the progress of settlement and growth of population and property since 1818 in the
maritime provinces and Newfoundland, modifications are suggested by tho American Plenipotentiaries
of certain of the liberties enumerated in Article 1 of the Treaty of 1818, so that 'American fishing-
veasels resorting to the waters as to which the right to take, dry, and cure fish is renounced in said
Treaty, shall exercise and enjoy the liberties of purchasing wood and obtaining water in those ports
and places only where trading-vessels may lawfully resort. And whenever any American fishing-
vessel shall so enter any port for woord nr water, she may be required to enter and clear in the same
manner provided for trading-vessels.

And American fishing-vessels shall be entitled, within the eastern and north-eastern waters of
British North America, including all the waters of Newfoundland, to like privileges of obtaining outfits
and supplies as trading-vesscls, including obtaining outfits and supplies suitable for fishing.

No American fishing-vessel within the eastern and north-eastern waters above described, including
all the waters of Newfoundiand, need enter or clear unless she voluntarily communicates with the
shore or traffics; and no such vessel while using only the liberties enumerated in said Article I can be



137

compelled to pay light dues, harbour dues, buoy dues, or pilotage when no pilot is voluntarily taken ;
but this enumeration of certain dues shall not be construed as permitting other dues or charges incon-
sistent with the free enjoyment of said liberties.

No. 92.
Foreign Office to Colonial Office.
{Secret.) Foreign Office, December 12, 18817.
[Transmits copy of Mr. Chamberlain’s telegram of December 11, 1887 : ante, No. 89.]

No. 98.

Her Majesty’s Plenipotentiaries lo the Fisheries Conference to the Marquis of Salisbury.—
(Received December 19.)
(No. 5. Confidential.)
My Lord, Washington, December 4, 1887.
WE have the honour to inclose herewith, for your Lordship’s information, a
Memorandum of the proceedings of the Fishery Conference at their meeting of the
3rd instant.
We have, &c.
(Signed) J. CHAMBERLAIN.
L. S. SACKVILLE WEST.
CHARLES TUPPER.

Inclosure in No. 93.
‘WasHINGTON FISHERY CONFERENOCE.

Fourth Meeting.~December 3, 1887.

THE Conference met, according to adjournment, on Saturday, the 3rd December, at
2 P.M,, all the Plenipotentiaries being present.

Mr. Chamberlain said that, at the last meeting, Mr. Bayard had challenged the
production of any direct evidence to show that Her Majesty’s Government had accepted
and sustained the Canadian contention as to the question of the right of United States’
fishing-vessels to commercial intercourse in Canadian ports.

He had been somewhat surprised that Mr. Bayard, with the correspondence before
him, should have felt any doubt on the subject, but he would now proceed to show clearly
that none could possibly exist.

It was necessary, in the first place, to draw a distinction between special cases now
sub judice and the general principle in question.

As to the former, it would have been obviously improper for Her Majesty’s Govern-
ment to have expressed any opinion. The Canadian Courts had still to give their decision,
and the cases might then be carried, on appeal, to the British Privy Council, and even
after that might possibly form the subject of diplomatic correspondence.

But the general principle in question was that the terms of Article I of the
Convention of 1818, and especially the words, *for no other purpose whatever,” entitled
Canada to legislate so as to absolutely exclude American fishing-vessels from her ports,
except for the four specified purposes as to which the claims of common humanity
required exception to be made in the Convention. He would refer, in the first place,
to the Dominion Act of 1886. This was called for because previous legislation
only prescribed forfeiture for ¢ fishing or preparing to fish;” and Canada had a perfect
Treaty right to legislate in 8 manner consistent with the terms of the Convention. This
Act accordingly prescribed penalties for fishing-vessels entering the territorial waters
of the Dominion for any bat the four specified purposes.

It received Imperial assent in November 1886, and in this way Her Majesty’s
Government had aecepted and confirmed the Canadian contention.

Although that was satisfactory evidence of the acceptance by Her Majesty’s Govern-
ment of the contention of Canada, it might be called only indirect evidenge. He would
therefore strengthen the argument by showing that successive Secretaries of State
for Foreign Affairs had susthined the Canadian view. In support of this contention
Mr. Chamberlain quoted the following extracts from correspondence :—

[706] ‘ 2N
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“The Earl of Roscbery to Mr. Ph:lps.
“ May 24, 1886.
“As regarded the construction of the Treaty, I could not presume to argue with so
eminent a lawyer as himself; [ could not, however, refrain from expressing the opiniorr
that the plain English of the clausc seemed to me entirely to support the Canadian view.”*

Mtr. Phelps, on the 29th May, 1886, communicated to Lord Rosebery a copy of a
telegrami from My, Bayard of the 27th of the same month, in which these words
occurred : “ Main point now is to have Treaty of 1818 so interpreted as not to destroy
commercial intercourse, including purchase of bait for use in deep-sea fishing.” ¥

In answer to this Lord Rosebery had replied in a despatch to Sir L. West, dated the
29th May, 1886:—

“Y replied to Mr. Phelps that, as regards the strict interpretation of the Treaty of
1818, X was in the unfortunate position that there were not two opinions in this country
cu the matter, and that the Canadian view was held by all authorities to be legally
correct.” {

In a despatch of the 23rd July, 1886, Lord Rosebery stated to Sir L. West :—

“1 have to add that Her Majesty’s Government entirely concur in the views
expressed by the Marquis of Lansdowne in this extract, of which you will communicate a
copy to Mr. Bayard, together with a copy of the present despatch.”§

The extract contains the following passage :—

“ Mr. Bayard’s statement that the Dominion Government is seeking by its action in
this malter to ¢ invade and destroy the commercial rights and privileges secured to citizens
of the United States under, and by virtue of, Treaty stipulations with Great Britain,’ is
not warranted by the facts of the case. No attempt has been made, either by the
authorities intrusted with the enforcement of the existing law or by the Parliament of the
Dominion, to interfere with vessels engaged in bond fide commercial transactions upon the
coast of the Dominion. The two vessels which have been seized are both of them,
beyond all question, fishing-vessels, and not traders, and therefore liable, subject to the
finding of the Courts, to any penalties imposed by law for the enforcement of the Conven-
tion of 1818 on parties violating the terms of that Convention. When, therefore,
Mr. Bayard protests against all such proceedings as being ‘ flagrantly violative of reciprocal
commercial privileges to which citizens of the United States are lawfully entitled under
Statutes of Great Britain, and the well-defined and publicly proclaimed authority of both
countries;’ and when he denies the competency of the Fishery Departiment to issue,
under the Convention of 1818, such a paper as ‘The Warning,’ dated the 5th March,
1886, of which a copy has been supplied to your Lordship, he is in effect denying to the
Dominion the right of takiug any steps for the protection of its own rights secured under
the Convention referred to.”||

On the 30th November, 1886, Lord Iddesleigh, replying to Mr. Phelps’ note of the
11th September, 1886, expressed his disappointment at the nature of the American
Minister’s proposals for a settlement, which his Lordship described as a suggestion that
Her Majesty’s Government, in order to allay the differences which have arisen, should
temporarily abandon the exercise of the Treaty rights which they claim, and which they
conceive to be indisputable, for Her Majesty’s Government are unable to perceive any
ambiguity in the terms of Article T of the Convention of 1818.”¢

On the 24th March, 1887, Lord Salisbury, replying to Mr. Phelps’ note of the
3rd December, 1886, after stating that the 1st Article of the ad interim Arrangement
proposed by the United States’ Government comprised the elements of a possible accord,
said that it was followed by Articles which would be *fatal to the prospect of any
satisfactory arrangement, inasmuch as they appear, as a whole, to be based on the
assumption that upon the most important points in the controversy the views entertained
by Her Majesty’s Government and that of Canada are wrong, and those of the United
States’ Government are right, and to imply an admission by Her Majesty’s Government
and that of Canada that such assumption is well founded.**

A perusal of the Articles of the Arrangement above referred to would show that they

related to the right of access of United States’ fishing-vessels to Canadian ports for com=
mercial intercourse,

The passages above quoted conclusively answered Mr. Bayard’s challenge, and
. showad that, whether the Canadian contention were right or wrong, it had been entirely
sastained by the Imperial Government.

® Confidential Print No, 5307, p. 136. + Ibid., p. 187, $ Ibid., p. 138,
§ Confidential Print No. 5358, p. 81. )| Ibid., p. 32. 9 Ibid, p. 183;
*#* Confidential Print No, 500, p, 107.
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Sir C. Tupper said that he would now make a statement in reply to the points which
had been raised at the last meeting relative to transit of goods in bond and to pilotage
dues.

The statement as to transit was, at Mr. Bayard’s request, subsequently handed in in
writing, and will be found in Appendix (G); and as to pilotage, Sir Charles said, in
regard to this question, to which so much importance had been attached by Mr. Putnam,
that the laws of humanity demanded that pilots should be maintained for the protection
of life and property, and to prevent the obstruction of harbours by wrecks. 1t had been
found necessary, in order to sustain this service, which involved much danger and
exposure, to make pilotage compulsory to a certain extent, He gave a statement of the
Canadian Act showing that all vessels under 80 tons were exempt, and that American
fishing-vessels were treated in the samne manner as British and foreign vessels.

In the course of Sir C. Tupper’s statement Mr. Putnam stated that there were five
cases in which United States’ fishing-vessels had been compelled to pay 8 dollars each for
pilotage dues. )

Sir C. Tupper stated that that was an insignificant amount, and concluded his remarks
by saying that if there was any strong feeling on so paltry a matter, he would be greatly
disposed to recommend that United States’ fishing-vessels should be exempted from
the tax.

Mr. Bayerd thought there was no charge whatever for light dues in the United
States, and that the American Law respecting compulsory pilotage would not apply to
vessels seeking shelter. But shelter when guaranteed by Treaty was a very different
tking. Even granting that the four purposes mentioned in the Convention of 1813
excluded all other neans of intercourse known to humanity, which was not an extravagant
statement of the Canadian interpretation of the Convention, were those four purposes
thus so literally construed to be interpreted by other canons when it became a question of
pilotage ?

He quoted Mr. Marshall’s views as to questions of taxation in general as being
relevant to the issue raised. The power to tax involved the power to destroy, and were
the four purposes for which access to the British bays and harbours was granted by the
Convention granted subject to the imposition of any taxation at all? He put this matter
forward by way of emphasizing the value which Canada ought to attach to the modification
of two of these Conventional purposes, as suggested in the United States’ proposal made
at the last meeting.

The United States could make the operation of these four purposes very injurious to
Canada if they pleased. He would not, however, advise that this should be done, because
a 'Treaty of Amity ought never by a narrow construction to be turned into a means of
offence and injury.

Pilotage Laws were wise laws devised in the interest of humanity, but in this case it
is clear that rights exist which are not subject to the exclusive control of one of the
parties to the Convention. What the United States wanted was to come to an agreement
as to what the measure of those rights should be henceforward.

Before Canada could lay a tax on United States’ fishing-vessels they must obtain the
consent of the other Contracting Party, and could not by any means divest the United
States of the extra-territorial rights granted by the Convention of 1818. This brought
him back once more to the necessity for an interpretation of the Convention.

Mr. Chamberlain said the United States’ contention appeared to be that the British
interpretation of the Convention was almost an abuse, and that if the United States
construed their rights as strictly as Canada construed hers, it might be very bad for
Canada.

He would, however, observe that the United States are prohibited by the express
words of the Convention from abusing the privileges thereby reserved to them; and that if -
they claimed to use the privileges so as to override laws passed for the common benefit of
humanity they would be debarred from doing so, even under the strictest construction of
the Convention.

Mr. Bayard replied that maritime rights and certain further rights in the territory of
another nation bad been granted by Treaty. The Convention of 1818 was, no doubt, an
exceptional and unusual arrangement. It, however, gave an extra-territorial right as to
the interpretation of which each party must be consulted. The matter would, therefore,
need a strong spirit of conciliation, and he wished that the United States’ proposal. which
had Leen made to this Conference might be considered in that light.

The rights granted by the Convention were, no doubt, privileges of humanity, but
they would be pullified unless they were allowed in a spirit of accommodation, but if
they were insisted on in a spirit inconsistent with the mutual convenience they might
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become a source of grave disagreement. The rights would be entirely destroyed if held
to be subject to taxation.

Sir C. Tupper did not attach much importance to the question of taxation.
As an illustration why vessels ought to be required to take pilots, he instanced the case
when o vessel wished to run into a port the entrance to which was a narrow inlet. If the
master refused to take a pilot he would probably run his vessel aground, and so would
block the port entirely. The refusal to take a pilot in such a case would infringe the
Treaty stipulations as to abuse of the privileges granted thereby.

He recurred to the charges of unfriendly action which had been made against the
Dominion Government, and referred to the instructions given on the 16th April, 1887, and
quoted from them to refute such charges.

Mr. Putnam said it was very unfortunate that these instructions had not been
published, as, not being aware of them, United States’ fishing-vessels had kept away from
the Canadian shores during the past season in the belief that they would be subject to the
same restrictions as in 1886. He thought the instructions were conceived in a very
commendable spirit.

Mr. Bayard, however, desired to read some statements by fishermen which had
recently been laid before him, in order to show in what spirit these apparently conciliatary
instructions were really carried out. (Reads Appendix H.) .

My, Chamberlain said that it was impossible that an ex parte statement of that kind
corid be answered here. He would merely remark that many charges of a similar kind
which had been previously urged were refuted in the most conclusive manner.

Mr. Bayard said that he did not wish to prejudge that point. He had merely read
these statements to show how necessary it was to come to an agreement as to the true
measure of the Treaty rights. '

He went on to refer to the cases of the ¢ Everett Steele’’ and ¢ Pearl Nelson” (see
previous printed correspondence), which had been captured for violation of the Customs
Laws, and he quoted from the Report of the Canadian Privy Council upon those
questions.

In order to show the extent of the jurisdiction exercised by Canada, he mentioned
the port of Shelburne, which consisted of an upper and lower basin, and where, for vessels
plying along the coast, as was done by fishing-vessels, the question of going into the upper
or lower harbour was a serious one. If they were compelled by the Customs Regulations
to go into the upper harbour, it interfered materially with their success.

Sir C. Tupper said that the peculiar situation of Shelburne Port in this respect had
not been unnoticed, and in order to' avoid any possible grievance to United States’
fishermen a Customs official had been stationed at the mouth of the bay to make all
necessary arrangements for fishing-vessels.

Myr. Bayard said, however, that fishermen had certainly suffered great losses in that
port, and could have showed the Conference a bill of claims made by a fishermen in such
a case. But he was not prepared to support the consequential damages for prospective
profits which was comprised in the claim in question.

He continued his argument by referring to the case of the “ Crittenden,” and again
reverted to Lord Bathurst’s correspondence in 1815, which he quoted; Sir C. Tupper
quoting in opposite sense the opinion of Senator Tuck.

Sir C. Tupper said that this prolonged discussion was only straying from the real
point at issue, and that it must eventually only lead to the conclusion that the onl
reasonable mode of settlement lay in reverting to an arrangement on the lines of the
Reciprocity Treaty of 1854, as indicated in Mr. Bayard’s correspondence with himself
and in his instructions to Mr. Phelps. He thought that we ought now to consider
seriously whether there was still any possibility of reaching such a settlement. He
begged leave, therefore, formally to hand in the following proposal from the British
Plenipotentiaries :— 4

““That with the view of removing all causes of difference in connection with the
fisheries, it is proposed by Her Majesty’s Plenipotentiaries that the fishermen of both
countries shall have all the privileges enjoyed during the existence of the Fishery Articles
of the Treaty of Washington in consideration of a mutual arrangement providing for
greater freedom of commercial intercourse between the United States and Canada and
Newfoundland.” .

Mr. Angell asked if that meant that the present Conference shall make such am |
arrangement.

Sir C. Tupper.—Yes.

Mr. Bayard inquired whether this was the proposal which he had understood that
Mr. Chamberlain had hinted he might put forward.
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Mr. Chamberlain said that he could scarcely sav that he had any precise scheme to
propose. He thought, however, that we were absolutely bound, in the first place at all
events, to exhaust the question of reciprocity. This was the declared object of the
Conference, and we must therefore put the proposal of reciprocity directly and formally
before the United States’ Plenipotentiaries. I they felt obliged to refuse this absolutely,
the Conference must then either break up or some alternative method must be found.

Mr. Boyard was of opinion that the question of the object fur which the Conference
was summoned was so important that he must go back to that point in detail at the next
meeting. .

Mr. Chamberlain said that the position was now that:—

The United States’ Plenipotentiarics have put in a Memorandum of their proposals.
This the British Plenipotentiaries consider utterly inadmissible, and do not propose to
consider it further as a possible basis. They had, however, been invited to make a counter-
proposal. This had now been done, and to it they wished to have a formal and definite
reply. If it were found to be impossible for the United States to entertain any proposal
in the shape of commercial reciprocity, we should have reached a very critical stage in the
negotiations, but the question would still remain whether any alternative course could be
found.

Mr. Bayard said the United States’ Plenipotentiarics felt it to be their duty further to
develop their own proposal before going any further at present.

Mr. Chamberlain said that in that case he begged to hand in a Memorandum
which contained in detail the views of the British Plenipotentiaries on the United States”
proposal :—

““ Memorandum in reply to the Proposal put forward by the United States’ Plenipoien~
tiaries for discussion as a Method of Settlement.

“The British Plenipotentiaries regret that they do not find in this proposal any
satisfactory basis for a settlement, cither of the Fisherv question or any approach to the
treatment, of the larger question of extended commercial intercourse.

It is entirely one-sided and offers no suggestion of mutual concession.

“It presupposes an admission by Her Majesty’s Plenipotentiaries that, in the
controversy that has arisen, the United States are entirely in the right, and Her Majesty’s
Government and that of Canada are entirely in the wrong.

“ The.proposition would secure for United States’ fishing-vessels—

“1. A commercial status in Canada equal for their purposes to that enjoyed by
trading-vessels, with the sole exception of transhipment, which, however, according to the
contention of the United States’ Plenipotentiaries, is already secured by Article XXIX of
the Treaty of Washington.

“ 2. Two immunities not now enjoyed by trading vessels, viz., freedom from dues of
all kinds, and freedom from Customs Regulations when they enter harbour but do not
communicate with shore. Trading-vessels entering port, whether they trade or not, must
pay the port charges and enter at the Customs.

“If the proposals of the United States’ Plenipotentiaries were accepted, the United
States’ fishermen would get a basis for their fishing operations in British waters from 400
to 800 miles nearer than they now possess.

“They would get the best bait at cheapest rate close to the grounds. Herring, squid,
and capelin abound on the shores of British North America. If bait, ice, or supplies ran
short before they obtained full fares, as often happens, they would avoid the loss of time
and expense of going to distant home ports to refit.

“ In competition with Canadian fishermen in United States’ markets they would then
gain a new and immense advantage in addition to that now possessed in matter of duty.

“ On the other hand, by these proposals Canada and Newfoundland will gain absolutely
nothing by way of equivalent. They amount, therefore, to an absolute and unconditional
surrender of the whole case of Her Majesty’s Plenipotentiaries, and in this light it is
impossible for Her Majesty’s Plenipotentiaries to treat them seriously as affording any
basis for negotiation.”

Mr. Bayard said that the United States’ Plenipotentiaries, knowing the scope of their
puwers, which were drawn according to the terms of reference, must, neverthless, accom-
pany their proposal by a full statcment of their own views on it in order that it might still
be xept first in the order of discussion.

Tlien. !58 to the British proposal, it would be for the United States’ Plenigotgntiariel.
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to consider whether theiv powers sufficed to enable them to discuss it, or whether it was
desirable for them to ask for extended powers.
The Conference was then adjourncd to Wednesday, the 7th December, at 2 p.u.
(Initialled) J. C.
L. W,
C. T
J. H. G. B.

Appendix (G).

Paper submitted by British Plenipretentiarics in velation to Transit 1n Bond under Arvticle XX1X of
the Treaty of Washington.

CANADA has never refusud to aeceive goods for transit in bond. She has merely said that
American fishing-vesscls cannot enter the bay< and harbours for the purpose of delivering such goods,

Mr. Bayard adwmits that Article NXXIX is silent as to the vehicle in which the goods may be
carried. and yet he armues that Article XXIX makes all vehicles lawful, whether unlawful before
or not.

At the Halitax Confereuce. on the Sth September, 1877, this motion was made by the Agent for
the United States.

“ Mr. Foster—1 will read the wotion that was presented on the Ist instant :—

** Tne Counsel and Agent of the United Statestask the Hononrable Commissioners to rule declaring
that it is not competent for this Cornmission to award auny compensution for commercial intercourse
between the two couutries, and that the wlvanages resulting from the practice of purchasing bait, ice,
supplies, &c., and from being allowed to tranship caraoes in British waters, do not constitute a founda-
tion for award of compensation. .ml shall be wholly excluded from the cousideration of this
Tribunal.’”

In the answer filed by the United States to the Dritish Case it was said :—

“ Suffice it now to observe that the ¢laim of Great Britain to be compensated for allowing United
States’ fishermen to buy bait and uther supplics of Rritish sulijeets finds 1o semblance of foundation in
the Treaty, by which no right of traflic is vmeeded. The United States are not aware that the former
inhospitable Statutes have ever Teen repealed—their enforeement may be renewed at any moment.”—
* Proceedings of Halifax Commicsion,” vol. 1, p. 130,

“ That the various incidental and recipiocal advimtiges of the T'reaty, such as the privileges of
traffic, purchasing bait aud other supplies, are not the subjects of cuinpeusation, because the Treaty of
Washington coufers no such rights wn the inlabitants of the United States, who now enjoy them merely
oy s (ferance, and who can, at any tinu, Le deprived of thm by the exforcement of ccisting laws or
re-enactment of former oppressive statutes”—1bid., p. 136,

The Counsel for Great Biitain insisted that these advantages were conceded by the Treaty of
Washington, 1871, as incidental to the enlarged rights to fish thereby granted, or that they were not
conceded at all. The Counscl for the United States fuiled to point out any stipulation whatever
existing between the two countrics nnder which their people enjoyed these privileges. They resisted
the contention that by iwplicatin the Waushington Treaty secured to the United States these advan-
tages, and preferred the alternive that they were not conceded at all, at least not by any express
stipulation.

Mr. Foster, Agent for the United States, said :—

* The Treaty of Washiugton coutias vpon us ne right whatever to buy unything in Her Majesty's
dominions.”"—1bid., p. 1541.

And after a reference to thu: ‘I'reaties of 1794 and 1815, which it is quite clear did not secure what
was attempted to be secured in 1818, and was only secured in 1830, he said :—

*“ Gentlemen,—Such I understand v be the footing on which commercial intercourse stands
hetween the two countrivs to-iday, if there s any Treaty that governs commerce between the British
North American provinces und the United States, And if this is not tho case the relations between
the two countries stand upun that comity and commercial freedom which exist between all civilized
countries,”—Ibid., p. 15422,

Mr. Dana, Counsel for the United States, said :—

*“ May it please your Honours, it is clear to our minds that the Treaty of Washington does not
give us those advantages. That subject has been claborated by the Agent of the United States and by
my learned friend (Mr. Trescot). In the first place, it has Leen said in answer to that contention, or
rather it has been suggested, for it was not said with earnestness as if the Counsel for the Crown
thought it was goiny to stand as an argument, that those were Treaty gilts to the United States, and
though they could not e foudd in any Treaty, yet they were necessarily implied in the Treaty of
Washington. Tuke the Treatiis of 1783, 1813, 1854, and 1871, and they are nowhere referred to
according to any ordinary interpretution of language. The only argument I can perceive is this: You
have enjoyed those rights. They o not belong to you by Nature or by usage, and must, therefore, be
Treaty gifts; though we vanunt finel the linguage, yet they must have been conferred by the Treaty of
1871 and the Treaty of 1334. May it please this learned Tribunal, we exercised all those rights and
privileges before any Treaty was 1:ele, except the old Treaty, which was abolished by the war of 1812.
Almost the very last witness we had ou the stand told your Honours that before the Reciprocity Treaty
was made we were buving hait in Newfoundland,” &c.
The Commissioners consequently held that compensation could not be awarded for commercial
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intercourse between the two countries, nor for the advantages of purchasing bait, ice, supplies, &c.,
nor for the permission to tranship cargoes in British waters.

Sir A. T. Galt, one of the Commissioners, as if to emphasize the position taken by the United
States, said, in the opiniou given hy him:— .

“But [ am now met hy the most authoritative statement as to what were the intentions of the
parties to the Treaty. There can be no stronger or better evidence of what the United States proposed
to acquire under the Washington Treaty than the authoritative statement which has been made by
their Agent before us herc, and by their Counsel. We are now distinctly told that it was not the
intention of the United States, in any way, by that Treaty, to provide for the continuation of these
incidental privileges, and that the United States are prepared to take the whole responsibility, and to
run all the risk of the re-enactment of the vexatious Statutes to which reference has been made.

T cannot resist the argument that has been put before me, in reference to the true, rigid, and strict
interpretation of the clauses of the Treaty of Washington. I therefore cannot escape, by any known
rule concerning the interpretation of Treaties, from the conclusion that the contention offered by the
Agent of the United States must be acquiesced in.

“There is no escape from it. The responsibility is accepted by, and must rest upon, those who
appeal to the strict words of the Treaty as their justification. I therefore, while I regret that this
Tribuual does not find itself in a position to give full consideration to all the points that may be
brought up on behalf of the Crown as proof of the advantages which the United States derive from
their admission to fish in British waters, still feel myself, under the obligation which I have incurred,
required to assent to the decision which has been communicated to the Agents of the two Governments
by the President of this Tribunal.”

The United States’ Counsel were willing, rather than admit the right of Great Britain to compen-
sation, to have the American fishing-vessels found their right to such important privileges upon the
very vague references to sufferance or custom, or to be excluded altogether. They preferred to admit
that during the periods covered by the Treaties of 1783, 1854, and 1871 they had enjoyed these
privileges, not as incidental to the enlarged rights to fish thereby conferred upon them, but without any
leave or licence, and that merely to escapc the consequence of the British contention that they must
pey for the twelve years’ period covered by the Washington Treaty.

The prohibition of the Counvention of 1818 was not expressly repealed by Article XXIX of the
Treaty of Washington. Was it impliantly repealed ? Such a construction is to be avoided.

Maxwell, in his book on the construction of Statutes, p. 213, says =—

“ It is but a particular application of the general presumption against an intention to alter the law
beyond the immediate scope of the Statute to say that a gencral Act is to be construed as not repealing
4 particular one—that is, one directed towards a special object or a special class of objects. A general
later law does not abrozate an earlier special one by mere implication. Generalia specialibus non
derogant, the law does not allow the exposition to revoke or alter, by construction of general words, any
particular Statute where the words may have their proper operation without it. It is usually presumed
to have only special cases in view,and not particular cases which have been already otherwise provided
for by the special Act, or what is the same thing, by a local custom.”

The system of bLonded transit ex’sted long prior to the Treaty of Washington, and transhipment
from fishing-vessels was prevented both before and after the Reciprocity Treaty ; but the United States
made no pretension that the prohibition in the Convention was inconsistent with the system of bonded
transit.

How did the question stand in 1871 after the Treaty was made ?  Article XXIX stood alongside
the Fishery Articles, but Article XXIX, with those Fishery Articles in force, could not be said to have
repealed the prohibition quoad transhipment.

The Counsel and Agent for the United States repudiated this idea before the Halifax Commission.
The Commission ruled according to their contention, anl the United States were relieved from the
compensation which they would have had to pay if the right to tranship had been given by the Treaty
of Washington.

Can Article XXIX have a wider scope (the scope of repealing, quoad transhipment, the prohibi-
tion of the Convention) by the renunciation of the Fishery Articles ? If 8o, by tearing the Treaty in
two they obtain a wider construction for the remaining half than it previously bore.

The view of the Canadian Government was emphatically indorsed by the Imperial Government.

As regards “ instructions” issued on the 25th March, 1886. A copy of instructions to be issued
to the Captains of cruizers was sent to Earl Granville. One clause of these reads as follows:— '

“ You are to prevent foreign fishing-vessels and boats which enter bays and harbours for the four
legnl purposes sbave mentioned from taking advantage thereof to take, dry, or cure fish therein, to

rchase bait, ice, or supplies, or to tranship cargoes, or from transacting any business in connection
with their fishing operations.” .

While exceptions were taken to the Customs warnings, and emendations made in them as
suggested, no exception was taken to the “ instructions” These went into force, and have continued in
force for two seasons.

It was after these had been fully considered by the British Government that Lord Rosebery and
Lord Iddesleigh affirmed expressly the Canadian contention by assenting to legislation destined to
enforce the prohibition of transhipment.

The Imperial Statute (59 Geo. III,.cap. 38) and the existing Canadian legislation provided no
effectual penalty for violations of the Convention other than “ fishing,” “having tished,” or * preparing
to fish ” within the limits.

The Canadian Bill of 1886 proposed the penalty of forfeiture for violations of the Convention
other than those mentioned above.

This Bill was sent to the British Government on the 19th May, 1886, with explanatory despatch
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(p. 55, Cznadian Correspondence). To this Bill Mr. Bayard objected hy a stronzly-worded protest

(p. 64).
P Lord Rosebery’s attention was called to it on the 3rd June, as follows :—

« Eurl Grancdle to 1l Mayquis of Lansdowne.

“(No. 83.)
“ (Telegraphic.) ) *June 3, 1886.

“The following telezram has been handec 1o Lord Rosebery by the United States’ Minister. The
telegram commences as follows :— ) o )

«“<Direct Lord Hosebery's attention iruncdiately to the Bill No. 136, now pending in the Canadian
Parliament. This Bill assumes power o exccute the Convention of 1818, You will also call his
attention to the Circular No. 871, issned by the Commissioner of Customs for the Dominion,
Mr. Johinson, which orders the seizure of vessels on violutivn of the Convention. Both of thesc are
unwarranted and arbitrary assumptions of power, against which you ure desired to make an early
protest. You are instructeil, in duing so, to state that the Government of Great Britain will be held
responsille by that of the United Siates for whatever losses may be incurred by American citizens
growing out of the dispossession of their property, detention or sale of their vessels lawfully within
British North American territorial waters.’

“ The telegram ends here.

“ Please telegraph the purport of Circular No. 371 referred to.”

Previous to and after this the attention of the British Goverument had been called to the matter
of transhipment in the instructions and by despatches, yet on the 26th November, 1886 (p. 165), the
Bill was asscnted fo, and s now leae.

The British Government was advised of Canada’s position on this point.

The subject of traushipment was specifically brought up. Consul-General Phelan raised the
Juestion, and it was brought to the attention of the Canadian Government by Sir L. West :—

-~ From Minister at Washington to Governor-General,

*(No. 30.)
“ My Lord, « Washington, Marck 29, 1886.

“I have the bonour to infurmn your Excellency that the American Consul-Genernl at Halifax is
repotted to have arcued that there is nothing in the Treaty of 1818 to prevent Americans, having
caught fish in deep water,und cured them, from landing them in a marketable condition at any Canadian
port and transhipping them in Lond to the United States, vither by rail or vessel, and that, moreover, a
refusal to permit the transportation would be a violation ot the yeneral bonding arrangement hetween
the two countries.

[ have, &ec.
(Signed) “L. S. SACKVILLE WEST.

“ His Excellency the Governor-General.”

April 6. The Governor-General forwards to Earl Granville the reply of the Dominion Govern-
went as folows :—

* Report of a Committec of the Honvarable the Pricy Council for Cunada, approved by his Excllency the
Governor-General in Council on the 6th Apri, 1886.

“ The Committee of the Privy Council have had under consideration a despatch dated the 29th
March, 1886, from Her Majesty’s Minister at Washington, informing your Excellency that the United
States” Consul-General at Halifax was reported to have argued that there is nothing in the Convention
nf 1818 to prevent Americans, haviug caught fish in deep water, and cured them, from landing them in
a marketable condition at any Canadian port and transhipping them in hond to the United States, cither
by rail or vessel, and that any refusal to permit such transhipment would be a violation of the general
bonding arrangement hetween the two countries.

The Sub-Connuitiee o whom the despateh in question was referred report that if the contention of
the United States’ Consul av Halifax is made in relativn to Awerican fishing-vessels, it is inconsistent
with the Convention of 1818.

“That they are of opinion, from th: language of that Conveution : * Provided, however, that the

American tishermen shall be permitted to enter such bays or harbours for the purposes of shelter, and-

of repairing dminages thercin, of purchasing wood, and of obtaining water, and for no other purpose
whatever;' that, under the terias of the Convention, United States' fishermen may properly be pre-
cluded from entering any harbour of the Dondnion for the purpose of transhipping cargoes, and that it
is not material to the question that sugh fishermen may have been engaged in fishing outeide of the
*3-mile’ limite xclusively, or that the fish which they may desire to have transhipped have been
taken outside of such limit.

“That to deny the right of transhipment would not bie a violation of the general bonding arrange-
ment between the two countries.

“ That no bonding arrangernent lias heen made which to any extent limits the operation of the
Convention of 1818, and. inasmuch as the right to have access to the ports of what is now the
Dominion of Canada, for ull other purposes than those named, is explicitly renounced by the Conven-
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tion, it cannot with propriety be contended that the enforcement of the stipulation above cited is
vontrary to the general provisions upon which intercourse is conducted between the two countries.

“Such exclusion could not, of course, be enforced against United States’ vessels not engaged in
$shing.

“The Sub-Committee, in stating this opinion, are not unmindful of the fact that the responsibility
of determining what is the true interpretution of a Treaty or Convention made by Her Majesty must
remain with Her Majesty’s Government, but in view of the necessity of protecting to the fullest extent
the inshore fisheries of the Dominion according to the strict terms of the Convention of 1818, and in
view of the failure of the United States’ Government to accede to any arrangements for the mutual
use of the inshore fisheries, the Sub-Committee recommend that the claim which is reported to have
heen set up by the United States’ Consul-General at Halifax be resisted. )

The Committee concur in the foregoing Report and recommendation, and they respectfally submit
the same for your Excellency’s approval.”

“ The Earl of Rosebery to Sir L. West.
“(No. 21A. Treaty.) :
* Sir, « Foreign Office, May 29, 1887.

“The American Minister called on me to-day and read me a telegram from Mr. Bayard, of which
[ inclose a copy.

“He again discussed at some length the provisions of the Treaty of 1818, and said that the news-
papers which had reached him from America treated the matter as of little moment, because the
British Government were sure not to support the action of the Canadian Administration. He also
alluded to a correspondence with Lord Kimberley in 18/1, in which Lord Kimberley stated that the
Tmperial Government was the sole interpreter of the British view of Imperial Treaties, and that they
were not able to support the Canadian view of the Bait Clause. Mr. Phelps finally urged that the
action of the Canadian Government should be suspended, which would then conduce to a friendly state
of matters, which might enable negotiations to be resumed.

“T replied to Mr. Phelps that, as regards the strict interpretation of the Treaty of 1818, I was in
the unfortunate position that there were not two opinions in this country on the matter, and that the
Canadian view was held by all authorities to be legally correct. 1f we are now under the provisions of
the Treaty of 1818 it was by the action, not of Her Majesty's Government, or of the Canadian Govern-
ment, but by the wish of the United States. I had offered to endeavour to procure the prolongation
of the temporary arangement of last year, in order to allow an opportunity for negotiating, and that
bod been refused. A Joint Commission had been refused. and, in fact, as any arrangement, either
temporary or permanent, had been rejected by the United States, it was not a matter of option, but a
matter of course, that we returned to existing Treaty. As to Lord Kimberley's view, I had had no
explanation from him on that point, and of course T entirely concurred with his opinion that the
British Government were the interpreters of the British view of Imperial Treaties. As regarded the
wish expressed by Mr. Phelps that the present action should be suspended, when possibly an oppor-
tunity might arrive for negotiation, I said that that amounted to an absolute concession of the
Canadian position with no return whatever, and I feared that the refusal of the United States to
negotiate—for so I could not help interpreting Mr. Bayard’s silence in answer to my proposition—
would produce a bad effect, and certainly would not assist the Imperial Government in their efforts to
deal with this question. In the meantime, however, I begzed him simply to assure Mr. Bayard that 1
had received his communications, and that we were still awaiting the Canadian case and the details of
the other seizures, that when we had received these, for which we had telegraphed, 1 hoped to be in a
better position for giving an answer. Mr. Phelps also touched on the seizures of these ships, and I
said that the legality of that would be decided in a Court of Law, and Mr. Phelps objected that it
would be & Dominion Court of Law, and not an Imperial Court. I replied that an appeal would lie to
the Courts in this country, and Mr. Phelps pointed out that that procedure would be expensive ; but 1
r%t?.gll%ed him again that it was not our fault that we had been throwu on the provisions of the Treaty
o .

«] am, &c. )
(Signed) « ROSEBERY.”

“ The Earl of Roscbery to Sir L. West.

“(No. 24. Treaty.)
“ 8ir, « Foreign Office, June 2, 1886.
“The American Minister informed me to-day, in the courseof conversation, that he was at this
1moment preparing a statement of the American contention with regard to the recent seizures under the
tarms of the Convention of 1818. He entered into a long argument to show that seizure was not
provided for by law as a penalty for the infraction of this clause; that what was provided for wasa
punishment for American vessels fishing within the forbidden limits. He said that his Government could
not admit the interpretation which apparently was accepted by the Canadian Government, and be
mentioned the fact that in any case the American fishermen had no notice of the action that was going
to be taken. As to the latter point, [ replied that that was not the fault of Her Majesty’s Government.
On the 18th March I had telegraphed to you to request the Secretary of State to issue a notice such as
‘we were about to issue to Canadian fishermen, and he had declined to do so. Mr. Phelps was not
aware of this. I wenton to say that the view of the American Governmeht appeared to he this:
* You are to aceept our interpretation of the Treaty, whether it be yours or not. and in any case we
will not F;got:ilam with you’ [ said that that was not a tenable proposition. Mr. Phelp; s;l,d that it
1706 .
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was quite true that his Government, owinz to ciranustiances of which T was aware, hiad not been able
to negotiate, but as rezarded the Treaty, v felt sure that he would be able to convinee me that the
American interpretation was correct. | =aid that, as vegards ‘the circumstances to which he had
alluded, we had only toluok tv the United States” Government, awd could not look beyound it.  He would
remember that at almost our first interview on 1wy accession to oftice T had proposed to him to
«ndeavour to pracure the continuation of the recent urrangzement for a year, although that anangement
was disadvantazreous to Canada in that it save the United States all it wanted, and gave Canada nothing
in return.  We had also preseed on the United States” Government the issue of a Joint Commission to
mvesticate the matter, and that hud also been refused.  Further, on the 24th May, [ inade a proposal,
personally indeed, but with all the weizht which 1wy official charaeter could give, that Canadian
action should be suspended, and negotiations should commence, and to this [ had received no reply.
In these circumstances, I could not feel that Her Majesty’s Government had been wanting in methods
of conciliation, and 1 begzed himn to send me his statement of his case as quickly as possible, for in the
meantime there was such unanimity among our Legal Advisers as to the interpretation of the Treaty
of 1818 that I had nothing to submit to them. As regards the cases themselves, T had as yet no
details, nor was I in possession of the Bill or of the Circular to which M. Bayard’s recent telegram
referred.
“I am, &ec.
(Signed) “ ROSEBERY.”

It is to be borne in mind that Earl Rosebery made these statements ufter—
1. The receipt of “ Canadian Instructions ” sent 25th March, 1886,
2. The receipt of Report on Phelan’s contention r¢ transhipment, sent 6th April.

The « Novelty” Case.

July 1.~Permission was asked hy the master of the * Novelty,” us follows, to which reply as
follows was made :—

* Hon. George E. Foster,
“Minister of Marine aud Fisheries, Ottawa. “ Pletou, N. S, July 1, 1886.
“Will the American fishing steamer now at Pictou be permitted to purchase coal or ice, or to

tranship fresh fish, in bond, to the United States’ markets 2 Please answer.

(Signed) “H. B. JOYCE,
** Master of Fisking-steanicr * Novelty.

1

July 2.—Reply of the Minister ot Marine and Fisheries theretn:—

“To H. B. Joyce,
« Master American steaner ‘Novelty,” Pictou, N. 8. “ Qttara, July 1,7 18RG.
« By terms of Treaty 1818, United States’ fishing-vessels are peumitted to enter Canadian ports for

-helter, repairs, wood, aud water, and for no other purpnse whatever.  That Treaty is now in foree.
(Signed) “GEQ. E. FOSTER,

= Wiister of Marine and Fisherie<”

July 10.—Mr. Bayard made formal protests (p. 101, Canudian Correspondence).

This specific case was immediately brought to the attention of the British Government, and the
veply on. behalf of Canada was sent to England on the 2Ist August, 1886. o

The following extract from Tord Iddesleigh’s despatch is ennclusive as to the opinion of Her
Majesty’s Government on this question :—

Lovd Iddesleigh's Despatch. i
~ (Page 133 [53 98] Coniidential) o Noveuber 30, 1886.

“ For Her Majesty's Government arc unable to perceive any ambiguity in the termus of Article 1 of
the Convention of 1818, nor have they as yet been informeil in what respects the construetion placed
npon that instrunsent by the (zovernmens of the United States differs from their ow. '

“ They would therefore be glad to learn, in the first place, whether the Government of the United
States contests that, by Article L of the Convention, United States™ fishermen are prohibited from
cutering Dritish North American bays or harbours on those purts of the coust referved to in the second
part of the Article in question for any purposes save those of shelter, vepriiring dumoqes, purchasing

wond, and obtaining waler.
* 4 * * ] L 2

«]t i3 further stated in your note that the absence of by Statute authorizing proceedings or
providing a penalty against American fishing-vessels for purchasiug bait or supplies in a Canadian port
i0 be used in lawful fishing affords the wnost satisfactory evidence that up to tho time ?f the present
controversy no such construction has been given to the Treaty by the British or hy the Colonial Parlin-

ment as is now sought to be maintained. o
« Her Majesty’s Glovernment are quite unable to accede to this view, and | must ¢xpress my
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regret that no reply has yet heen reccived from your Government to the arguments on this and all
+ilier points in coutroversy which me contained in the able and claborate Report (as you courteously
deseribe it) of the Canadiuu Minister of Marine and Fisheries, of which my predecessor communicated
to you a copy.”

. 4

In that Report reference is made to the argumpent of My Bavard drawn from the fact that the
yroposal of the British negotiators of the Convention of 1818, to the cffect that American fishing-
vessels should earry no merchandize, was rejected Ly the American negotiators ; and it is shown that,
tlie abave proposal had no application to American vessels resorting to the Canadian coasts, but only to
those exercising the right of inshore fishing, and of landing for the dryines and curing of fish on parts
of the coasts of Newfoundland and Lubrador.

The Report, on the other hand, shows that the United States’ negotintms proposed that the right
ol “ procuring bait” should be added to the enumeration of the four objects for which the United
States’ fishing-vessels might be allowed to enter Canadian waters, and that such proposal was rejected
by the British uegotiators, the conclusion Leing that there could be no doubt in the minds of either
party at the time that the “ procuring of brit” was prohibited by the terms of the Article.

The Report, moreover, recalls tho fact that the United States’ Government admitted, in the case
submitted by them before the Halifax Comumission in 1877, that neither the Convention of 1818 nor
the Treaty of Washington conferred any right or privilege of trading on American fishermen; that the
*various incidental and reciprocal advantages of the Treaty, such as the privileges of traffic, purchasing
hait and other supplies, are not the subjects of compensation, because the Treaty of Washington confers
no such rights on the inhabitants of the United States, who now enjoy them merely by sufferance, and
who can at any time be deprived of them.”

Appendix (H).

Recent Cases uffecting the Right of Shelter.

Mr. Phelan to Mr. Ader.

L 4
United States’ Consulate-General, Halifax, N. S, November 8, 1887.
Sir, (Reccived November 12.)

REFERRING to ny despatch No. 180, dated 3rd September last. on the liability of American
fishing-vessels for pilotage upon entering a Canadian port for shelter under the Treaty of 1818, as
?‘Latixed in that despatch, 1 addressed the following communication to the Minister of Marine and
“isheries :—

* Hon. George E. Foster,
“ Minister of Marine and Figheries, Ottawa.
 Sir, “ United Stades’ Conswlate-General, Halifa.c, N. S., Seplember 1, 1887.
“On the 19th ultimo five Americun fishing-vessels entered the outer harbour of Halifax and
anuchored under Meagher's Beach for shelter.  They entered at the Halifux Custom-house, and on the
tollowing day applied for clearances, which were refused because they had not puid pilotage, amounting
to 8 dollars for each vessel. The captains say they did not need a pilot ; that they came in for shelter
only, which was within their Treaty rights. An explanation was made to the Secretary of the Pilot's
Comuiission, who replied that all forcign vessels of over S0 tons were liable for pilotage, and that he
could not clear the vessels until it was paid. This Oftice could not aequiesce in this ruling, and the
following telegram was sent to you :—

« < Hon. Minister Foster, Ottawa. « Halifax, Augqust 20, 1887.
“¢ Are American fishing-vessels anchoring at the outer entrance Halifax Harbour for shelter liable
for pilotage when use of pilot not required, and when such pilotaze not exacted of domestic vessels of

same -lass ?
(Signed) “<M. H. PHELAN.

“ After waiting & reasonable time for a reply, and not wishing to detain the vessels, this Consulate-
General guaranteed the pilotage if, after an examination, it was found tu be conformable to Treaty
rights. The vessels were accordingly cleared. The Pilot Commissioners held a meeting and sustained

the Secretary in his rulings, but suspended further action pending » decision from you. Asthequestion .

has arisen several times, it should be settled ; and with that end in view, [ would ask you to pass upon
the question submitted in the telegram above,

“1 am, &c,
(Signe) “M. H. PurraN, Consul-General U. 8°

To-day 1 received the following reply :—

“ Sir, « Marine Department, Oltursa, November 4, 1887.
“I am directed hy the Minister of Marine and Fisheries to acknowledge the receipt “of your
letters of the 1st and 21st September last, relative to certain pilotage dues collected from United States’
fishing-vessels in the port of Halifax, and your objections to the payment of the same. From a carefal
-cxamination ef the papers submitted the Minister is of the opinion that the Pilotage Commissioners

+
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neted in this ease entirely within the scope of their powers as defined by chapter 80, Revised Statutes
of Conalda, and by rules framed theveunder and approved by Order in Council

“ As to vour contention that United States’ fishina-vessels secking shelter in Canadian ports under
the provisions of the Treaty of IN13 cun claiin exemption from pilotaze dues, the Minister is of the
opinton that all vessels, wlhiether fircian or 1ot coming within the Jimits of a pilotage district, and not
exempted by the above-mentioned Act or by the Pilotaze Cummyjssioners, under Regulations approved
by Governor-General in Council, are liable to a compulsory payment of pilotaze dues. The wmere fact
of the recognition by a Treaty of the right of vessels to come into a harbour for shelter is not of itself a
ground of exemption from the pavment of such dues,

«I am, &e.
(Signed) “ JorN HARDIF, Deputy Minister of Marine.”

The ubove practically adds a proviso to the Treaty of 1818 something like this :—

Provided such vessels shall pay pilotage, signal, cntrance, harbour, and such other dues as the
Canadian Covernment may think proper to impose.

Canadian vessels of 120 tons and under are exempt from pilotage and all other dues. The pilotage
claimed from these vessels is in my hands. I do not think they are liable, and submit the question as to
payment to the Department. The right claimed by Canada to impose burdens on our fishing-vessels
entering lier harbours under the Treaty, which are denied all commercial privileses, should be settled ;
and the fact should be made known that Canada has one law for American vessels and another for her
own of the same clags.

) I am, &e.

(Signed) M. H. PHELAN.

Houn. Thomas F. Bayaid,

Secretary of State, Waslhington, D). C.

Sir, Gloucester, Mass., November 18, 1887. (Received November 21.)

I respectfully submit herewitin my atfidavit in regard to the treatment received by me from
Captain McLean, of the Canadian cruizer * Vigilant,” at Malpeque, Prince Edward Island, to which 1
heg leave to call your attention. The action of Captain McLean and the Collector of Customs seemed
unfriendly and harsh, and seriously impaived the success of my voyage.

I am, &ec.
(Signed) SOLOMON A. ROWE,
Master of schooner « William H. Foye”

United States of America.

1, Solomon A. Rowe, master of the schooner * Willimn H. Foye,” of Gloucester, being duly sworn,
do depose and say:—

That on Saturday, the 231d July, 1887, 1 wus compelled by stress of weather to go into the
harbour of Malpeque, Prince Exlwaid Island, for shelter, and came to anchor there about 8 o'clock p..
of that day. On the next morning (Sunday, 24th July) we commienced to heave up our anchor,
preparatory to going to sea, when we were hoarded by an officer from the Canadian cruizer * Vigilant,”
Captain McLean, who forbade our uoing to sca hecause we had not entered and cleared. I then went
alongside of the cruizer, and asked Captain McLean for entry and clearance, as the weather was fine
und we wanted to eontinuce our voyaae. He refused me a clearance, saying he was going to make us
Sunday-keepers. I then went to the custom-housc and asked the Collector for a clearance, which he
ulso refused, although he had clearcd the Awmerican schooner “ Fred P. Frye” that morning. This
treatment was not accorded 1o me alone, but to many other American fishermen, among them the
schooners “ Fannie W. Freeman,” = Foe. F. Ediunds,” “ Volunteer,” and “ Mary H. Thomas,” whose
captains will corrobumte my statements. We were therefore compelled to remain in the harbour
that day and until Mouday niorning, when we obtained our clearance from the custom-house and sailed
for the fishing-grounds. During the time we were detained the mackerel showed up, and the vessels
which were on the fishing-grounds, where we would have been but for our detention, secured from
50 to 140 barrels each; and T believe that by the action of Captain McLean we suffered a serious loss

to our voyage.
(Signed) SOLOMON A. ROWE

Mass., Essex, ss. November 18, 1887,
Personally ﬁgpeared Solomon A. Rowe, and made oath to the truth of the above statement.
fore me,
(Signed) AARON DPArsoNns, Notary Public.
(Seal.)

Hon. Thomas F. Bayard,

Secretary of State, Washington, D. C.

Sir, Gloucester, November 26, 1887. (Received November 28.)

1 very respectfully submit for your consideration the inclosed sworn stateraent of treatment
received by me from Captain McLean, of the Canadian cruizer ¢ Vigilant,” in the harbour of Malpeque,
Prince Edward Island, on Sunduy, the 26th July, 1887.

I am, &c.
(Signed) HENRY B. THOMAS,
Master of American schooner “ Mary H, Thomas.”
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United States of America.

I, Henry B. Thomas, master of the American schooner “Mary H. Thomas,” of Gloucester, being
under oath, do depose and say :—

That on Saturday, the 25th July, 1887, 1 was compelled by stress of weather to seek shelter in tha
barbour of Malpeque, Prince Edward Island, arriving there about 6:30 o'clock P.M. on that day. Or
the next day, Sunday, the 26th July, 1887, at about 6 o’clock A.M., as I was about to heave up ancher
preparatory to going to sea, Captain Poole, of the American schooner “ George F. Edmunds,” came
alongside and told me that an officer from the Canadian cruizer “ Vigilant,” Captain McLean, had
forbidden him to go to sea until entry and clearance had been made at the custom-house; and
immediately after the same officer boarded my vessel and gave me the same orders.

In company with Captain Poole, I then went to Captain McLean and asked him for a clearance,
which I had been informed lie had authority to give, and was told by him that he had no suthority to
give me g clearance, and referred me to the Collector of Customs. T then went ashore and started for
the custom-house, 3 miley distant, when I met Captain Walen, of the American schooner * Fannie W.
Freeman,” and Captain Rowe, of the American schooner «“ William H. Foye,” who informed me they
had been to the custom-house for clearances and the Collector had refused them, although he had
cleared the American schooner “Fred P. Frye” that morning. Upon receipt of this information
[ returned to my vessel, and waited until Monday morning, when, having obtained a clearance from
the Collector, I was allowed to proceed to sea. This detention undoubtedly caused a serious loss to
my voyage, as on the day we laid in the said harbour the mackerel showed up some 7 to 8 iles off,
and all vessels there got some, their catches that day averaging 100 barrels each.

(Signed) HENRY B. THOMAS.

Mass., Esgex, ss. November 26, 1887.
Personally appeared Henry B. Thomas, and made oath to the truth of the above statement.
Before me,
(Signed) AARON Parsons, Notary Public.
(Seal.) .
No. 94.

Her Majesty’s Plenipotentiaries to the Fisheries Conference to the Marquis of Salisbury.e—
(Received December 19.)
{No. 6. Confidential.)
My Lord, Washington, December 8, 1887.
WE have the honour to inclose herewith, for your Lordship’s information, a
Memorandum of the proceedings of the Fishery Conference at their meeting of the 7th
instant.
We have, &c.
(Signed) J. CHAMBERLAIN.
L. S. SACKVILLE WEST.
CHARLES TUPPER.

Inclosure in No. 94.

WasHINGTON Fi1sHERY CONFERENCE.

Fifth Meeting.—December 7, 1887.

THE Conference met on Wednesday, the 7th December, pursuant to adjournment, all
the Plenipotentiaries being present.

Sir C. Tupper said that he would hand in a Memorandum on Pilotage (Appendix I®).
As to the Canadian Instructions of 1887 which Mr. Putnam had stated were not
published, he might say that they were presented to Parliament in Canada in order to give
them all possible publicity.

My. Puinam said that might be so, but from-papers he had read since he came here
it appeared that these instructions had not been carried out in a really conciliatory spirit.
He instanced some cases in point.

Sir C. Tupper said that it was obviously impossible to investigate particular cases at
this Conference, but that if details were given full investigation should be made in the
proper manner.

. Mr. Bayard having explained that the cases to which Mr. Patnam had referred had
already formed the subject of communications addressed to the British Minister at

Washingtan.
® Not yet printed : will be sent by next messenger.

[706] | 2 Q



160

Mr. Chamberlain deprecated the discussion at the Conference of cases hased ‘on
ez purir statements to which complete answers could probably be produced.  He instanced
the cases of the * Pearl Nelson ™ and ¢ Everett Steele,” which had been alluded to at the
last meeting, and in regard to which he would now read the refutation of the allegations
which hiad long ago been communicated to the United States’ Government.

The British Plenipotentiaries were prepared to discuss questions of principle at the
Confeience, but inquiry into the facts of particular cases could only be preperly dealt with
by quasi-judicial ‘I'ribunals.

The discussion was then continued as to the manner in which the Canadian instruc-
tions were executed.

Sir C. Tupper observing that these instructions had certainly been published, but

that great difficulty had been experienced in obtaining the insertion in the United States’
newpapers of anything tending to allay irritation on the Fisheries question, and that the
American fishermen were consequently very likely to be unacquainted with the conciliatory
nature of the arrangements made by the Canadian Government.

Myr. Bayard disclaimed any intention to urge individual cases for discussion at the
Conference, but these cases had only been cited by way of illustration. As an instance of
the delay in meeting cases of complaint, he would read a note he had received yesterday
from the British Minister respectling the case of the “ Golden Hind.”

[Reads note dated the Gth December, 1887.]

Mr. Bayard then stated that the United States’ Plenipotentiarics had carefully
considered the proposal made by the British Plenipotentiaries at the last meeting, and
begged to read and hand in in writing the following reply :—

“ While continuing their proposal heretofore submitted on the 30th ultimo, and fully
sharing the desire of Her Britannic Majesty’s Plenipotentiaries to remove all causes of
difference in connection with the fisheries, the American Plenipotentiaries are constrained.
after careful consideration, to declinc to ask from the President authority requisite to consider
the proposal conveyed to them on the 3rd instant as a means to the desired end, because
the greater freedom of commiercial intercourse so proposed would necessitate an adjustment
of the present Tariff' of the United States by Congressional action, which adjustment the
American Plenipotentiaries consider to be manifestly impracticable of accomplishment
through the medium of & Treaty under the circumstances now existing.

“ Nor could the American Plenipotentiaries admit that such a wutual arrangement
as is proposed by Her Britannic Maojesty's Plenipotentiarics could be accepted as
constituting a suitabic basis of negotiation eoncerning the rights and privileges claimed for
American fishing-vessels. It still appears to the American Plenipotentiaries to be possible
to find an adjustment of differcnces by agrecing on an interpretation or modification of the
Treaty of 1818 which will be honourable to both parties, and remove the present causes of
complaint, to which end they are now, as they have been from the beginning of this
Conference, ready to devote thcmselves.”

Mr. Chamberlain said we bad now reached a position which he could not but regard
as very critical. The United States’ Plenipotentiaries had made a proposal <which the
British Plenipotentiaries bail felt it to be their duty to decline as one-sided, and as offering
no equivalent for the concession asked. A counter-proposal had therefore been put
forward on the British side, which had now also been categorically declined.

In the present grave position the only question remaining was therefore apparently
whether. any modus vivend: or modification of the Convention of 1818 could be found
which would be acceptable to both parties. He felt it to be his duty most seriously to
ask the United States’ Plenipotentiaries whether they were in a position to make any
further offer, or whether they had aiready cxhausted their efforts at conciliation. ,

Mr. Bayard inquired whether it was possible that any amplification or development
of the United States’ proposal might open a basis of discussion.

Mr. Chamberluin replied that unless the amplification consisted in reciprocal con-
cessions on the part of the United States, it would be absolutely useless to discuss it.

Mr. Bayard asked whether a modification of the United States’ proposal in the sense
of making it extend to all four Conventional purposes, instead of to two only as originally
suggested, would be likely to lead to any result.

My. Chamberluin said * No,” because the British Plenipotentiaries feli that any
‘moditications of the Convention in the sense suggested would be absolutely valueless to
Cunada. They were impracticable in operation, and could never be adhered to. The four
Conventional purposes were purposes of common humanity, and could ucver be denied in
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anv port.  For example, if a vessel were blown by storm on a certain part of the coast, did
the United States’ Plenipotentiaries suppose it would be possible to deny her shelter in
the nearest port, whatever might be the restrictions imposed by I'reaty ?

Mr. Bayard said that the use of a law lay in its fair interpretation. The Canadian
construction of the Convention of 1518 would deny the ordinary intexrcourse of humanity
to fishing-vessels.

He went on to discuss at length the question of the interpretation of the Convention
of 1818 insisted on by Canade, and ended by recurring to the necessity for thoroughly
exhausting the question of an interpretation of that Ccnvention.

Sir C. Tupper, reverting to the discussion at the last meeting on the .estion of
pilotage, asked whether Mr. Bayard could give a single instance of the exemption of
fishery vessels from pilotage dues in United States’ ports.

Mr. Bayard replied that the pilotage dues were beyond the Federal control, being
regulated by State law. But he bad never heard of a case in which they were decmanded
from fishing-vessels.

Mr. Chamberlain said that he did not think there had been a single sustained case
where a fishing-vessel in distress had been refused any reasonable facilities in Canadian
ports. But Canada had, within her strict Treaty right, endeavoured to prevent the use of
her shores as a base of suppiies for decp-sea fishing. There was no reason why she should
permit this without equivaleat, and the British Plenipotentiaries could not accept any
proposal tending to concede this right without corresponding concession on the United
States’ side. .

Mr. Bayard replied that it was plain that for the past two years no use had been made
by United States’ fishermen of the Canadian «hores, either for fishing or supplies; but the
question remained whether access for the four Conventional purposes bad not been denied.
Two cases only had been substantiated according to the Canadian reply, but even those
were enough to prove the fact that such access bad been denied. He thought it was quite
impossible to estimate the number of cases in which casualties had been actually caused by
the rigid enforcement of the Canadian laws: and he alluded to the action of Capiain
Quigley, of the * Terror.” ’

He reverted to the necessity for an interpretation of the Convention of 1818, for if
that is left to Canada it is admitted that she will use it to prevent competition in the
American market.

Sir C. Tupper said that he could establish incontrovertibly that existing Canadian
law imposed no restrictions iz Canadian ports which were not also imposed in United
States’ ports on all vessels entering. Fishing.vessels had no title to be exempted from
ordinary Customs surveillance, which was evidently one of the restrictions against abuse
contemplated by the words of the Convention ; but he understood Mr. Bayard to contend
that fishing-vessels might treat the Customs officers with contempt, pay no dues, and
generally be exempt from the operation of all laws enacted for the public safety and
welfare.

The existing Canadian law did not in any way curtail the privileges granted by Treaty
to United States’ fishing-vessels, and it was manifestly unjust to say that Canada refused
anything which she was not bound by her duty to her own fishermen to refuse, It was
only American fishermen who sought to obtain privileges to which they had no right, in
order to obtain an unfair advantage in trade competition.

The United States’ Statutes granted nothing to foreign vessels which was not equally
granted by Canada to United States’ vessels.

Alluding to Newfouundland, he stated that during the past two seasons United States’

shing-vessels, to the number of 128 during the past season, bad been adwitted to obtain
bait and supplies on the shores of Newfoundland; and in conclusion he deprecated any
further reference to “ inhuman” or * inhospitable” laws of Canada. All complaints on
this score hud been fully answered and disproved, and if any excess of power had by chance
been exercised by any Canadian official he had been promptly punished.

Mr. Bayard saia that he was quite sensible of the difference which had distinguished
the Newfoundland from the Canadian interpretation of the Convention of 1818, and he
referred to the action of Sir Ambrose Shea in London when he had stated that he was
disposed to accept the United States’ construction of the Convention.

Mr. Chamberlain replied tbat the action of Newfoundland had been dictated by the
hope that they might secure a free market in the United States for fish and fish-oil ; but if
they found that thev would get nothing they would probably enforce the prohibition
against obtaining bait, as they had a right to do under the Coavention.

Mr. Bayard said that proved his contention that the action of the Colonial Govern-
ments was directed to wring Tariff concessions from the United States. L
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Mr. Chamberlain said that the Colonial Governments having rights to confer were
perfectly justified in withholding them unless a satisfactory equivalent were given.

The discussion was then continued as to the wish of Canada to obtain reciprocity.

Sir C. Tupper denied that Newfoundland accepted the United States’ interpretation
of the Convention of 1818, and adduced the fact that she had recently passed a stringent
Act azainst the supply of bait, which would come into operation next year.

The charges made by Mr. Bayard of a harsh construction of the Treaty were unfair
and undeserved.

Mr. Buyard would substitute the word “ rigid*’ for * harsh ;”” and the discussion was
then continued as to the action of the Canadian authorities and Sir A. Shea’s views on the
bait question.

Sir C. Tupper inquired whether, as Mr. Bayard had drawn an invidious distinction
between the action of Canada and Newfoundland ; he approved of the Bait Bill introduced by
the latter Government.

Mr. Bayard disclaimed any intention to be invidious, but the action of the two
Governments was, in fact, different. He thought the Newfoundland Bait Bill a very unwise
measure.

He went on to say that bis personal opinion was in favour of extended commercial
intercourse, and that this view had been indorsed by the recommendations of Congress
recently made in a higher quarter.

Mr. Chamberlain said that the proceedings of the Conference seemed now to have
reached a deadlock.

Mr. Putnam referred to Sir C. Tupper’s statement that the United States’ Navigation
Laws were as strict as those of Canada. That was incorrect; and he feared that the
*“ selected cases of maltrecatment ” handed in by the United States’ Plenipotentiaries had not
becn sufficicntly studied. He proceeded to quote from them at length. Hc went on to
contrast the action of Newfoundland and Canada as to seizures without warning; when

Mr. Chamberlain interposed, saying that it was impossible here to argue particular
cases. The principle was clear, and no fishermau could possibly misunderstand the words,
“ for no other purpose whatever,” and he believed that if they could bring any fisherman
before them he would say he knew perfectly well what was the prohibition of the Conven-
tion, and was aware that he risked scizure by going in for prohibited purposes. Ample
notice had been given by the Canadian Government that the Convention of 1818 was
revived.

The discussion on tuis point was continued by Mr. Putnam, Mr. Chamberlain, and
Sir C. Tupper.

Mr. Bayard now wished to go into the question of the indorsement by the Imperial
Government of the Canadian policy as to access to ports for commercial facilities. The
extracts from the correspondence read by Mr. Chamberlain were not direct communica-
tions in writing from the British to the Amecrican Government, but were merely records of
conversations. He enlarged on this view, and quoted from the correspondence in support
of it. He then argued at great length tnc question of the rights conferred by the
Convention upon United States’ fishermen at the Magdalen Islands, and concluded by
drawing special attention to the condition of the United States’ political parties as to the
Tariff. He hinted that the item of fish might be found on the free list. This might relieve
the situation, but would not rewmove the difficulty, since Canada might still interpret the
Convention in a manner unfavourable to United States’ interests. Reform of the Tariff
was a purely domestic measure, and had no reference to international questions. It should,
however, be taken into account as influencing the judgment of the Confercnce on the
questions now before it. But the Cauadian attempt to coerce United States’ legislation
as to Tariff bad provoked opposition to any commercial sctilement by Treaty.

Myr. Chamberlain observed that if the recommendations in the Presinent’s Message had
the forcc of law, thev might give all Canada required. But these recommendations
might not be carried out by the Legislature, in which case, how were we to provide for the
intervening period ?

He must, therefore, finally and seriously ask the United States’ Plenipotentiaries if
they had any other solution to propose; if not, it would be for the British Plenipotentiaries
to consider whether they must leave at once, and await the result of Coangressional action
on the Tariff. Great Britain was willing, however, to abandon the exercise of the rights
complained of if a fair and honourable equivalent were given.

Mr. Bayard agrced that the President’s Message was speculative. He wished,
therefore, also to put the question to Mr. Chamberlain, *“ Have you any alternative to

ropose ?” . )
P er. Chamberlain replied that he could make no proposal now, but being deeply

“
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impressed with the gravity which the question would assume if the Conference Lroke up
without agreement, he thought that no possible effort should be spared to seek a solution.
He would therefore endeavour to submit an alternative proposal at the next meeting, if
the United States’ Plenipotentiaries were not prepared to make one.

Myr. Angell asked if a proposal that Dominion vessels should have all the facilities in
UnitedbStates’ ports which United States’ vessels now claimed in Canadian ports would be
acceptable.

Mr. Chamberlain replied * No,” the cases were not parallel. The United States had
not entered into any Convention surrendering rights for ever in her territorial waters.
But Great Britain had done so, and, in return, the United States had recognized her right
to exclude fishing-vessels in other portions of her waters, except for the four specified
purposes. It had been shown again and again that this exclusion was valuable as
preventing United States’ fishermen from making Canada a base of supplies in their
competition with Canadian fishermen, If they wanted this advantage, they ought to pay
for it, and Mr. Angell’s suggestion offered no equivalent of any value whatever.

My, Putnam said that the United States’ fishing interests will probably seek to
depr{]ve Canada of the advantage they now possess in the admission of fresh fish duty free;
to which

Myr. Chamberlain replied that he believed the small American fishing interest would
be willing to embroil the two countries in order to preserve their mounopoly. But such a
course would not, he thought, commend itself to any reasonable American.

Mr. Putnam said that the representatives in Congress of the fishing interests did,
however, in fact, support that course.

After some further discussion, Mr. Bayard reverted to the ad interim arrangement,
saying that, if the difficulties could be smoothed by some prompt and simple mode of

rocedure in cases of seizure, reciprocity of trade might grow up of itself. The United
tates’ proposals for an ad interim arrangement ought not, therefore, to be dismissed as
unimportant.

The discussion then turned on the suggestion made by Mr. Angell, which was
considered to be inadmissible by the British Plenipotentiaries.

Mr. Chamberlain said that if he found himself in a position to make an alternate
proposal he would submit it in writing at the next meeting.

Mr. Bayard then entered on a lengthy argument as to the right of one party to a
Treaty to be the sole interpreter thereof, and illustrated it by allusion to the North Sea
Fishery Convention, the spirit and wording of which he commended ; and the discussion
was then continued as to the relative value of the fisheries on the Canadian and United
States’ coasts;

Mr. Bayard eventually inquiring whether the Conference could not sign some
instrument defining the interpretation of the Convention of 1818; to which

M7, Chamberlain replied that the Convention might possibly be modified if something
in the shape of equivalent were given.

The discussion was continued, and turned on the question of pilotage and as to the
right of United States’ fishing-vessels to get water at any place, not merely at ports; on
which latter point

Mr. Bayard contended that they had such right, and that the 1estrictions he proposed
would prevent smuggling.

Sir C. Tupper said Mr. Bayard had conceded the whole question, as nothing in the
Convention could be construed so as to permit United States’ fishermen to engage in
smuggling, and this admission showed the restrictions adopted to be required.

The Conference was then adjourned to Saturday, the 10th December, at 2 p.M.

(Initialled) J. C.
L W.
C. T.
J. H. G. B.
{706] 2R
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Appendix (I).

Memorandum as to Pilotage Fees and other Port Charges imposed on United States’ Vessels.

THE general rule in regard to legislation on this subject is thus stated by Right Honourable
Dr. Lushington :— )

“In the case of the ‘ Annapolis’'—the ‘ Johanna Stoll’ (1st Lushington’s Admiralty Reports, 295),
the Right Honourable Dr. Lushington held that within British jurisdiction, namely, ‘ within British
territory, and at sea, within 3 miles from the coast, and within all British rivers, ¢ntra fauces, and over
foreigners in British ships, T apprehend that the British Parliament has an undoubted right to legislate.
[ am further of opinion that Parliament has a perfect right to say to foreign ships that they shall not,
without complying with British law, enter into British ports, and that if they do enter they shall be
subject to penalties, unless they have previously complied with the requisitions ordained by the British
Parliament : whether these requisitions be, as in former times, certificates of origin, or clearances of
any description from a foreign port, or clean bills of health, or the teking on hoard a pilot at any place
in or out of British jurisdiction.”

And Phillimore gives the following general rule :—

“ With respect to merchant or private vessels, the general rule of law is that, except under the
provisions of an express stipulation, such vessels have no exemption from the territorial jurisdiction of
the harbour or port, or—so to speak—territorial waters (‘ mer littorale ’) in which they lie.”—(Phillimore,
vol. i, p. 483.)

Qualifications.

Vessels seeking shelter are to some extent, it is true, entitled to different treatment from that to
which vessels resorting to ports for commercial purposes may properly be subjected. Thus:—

The ship entering for shelter is not liable to forfeiture if driven by stress of weather into a
hlockaded port.—{The “ Fortuna,” 5 Christopher Robinson’s Rept., 27.)

Slaves on hoard a vessel driven by distress are not to be confiscated or released—(The “Industria,”
vited in Forsyth's “ Opinions,” p. 399.)

In the case of the American brig “Creole” (1841) the slaves had revolted, had carried the brig
into Nassau, 113 of them had been set free. Lord Ashburton refused to restore them. The matter
was submitted to arbitration, and the Commissioners awarded compensation.

Note.—~The awards of Commissioners do not settle anything except the claim referred to them.
Their award does not establish any principle for other cases. Mr. Bayard said in his despateh to
Mr. Muruaga, the 3rd December, 1886 :—

“ Decisions of International Commissioners are not to be regarded as establishing principles of
international law.”—(Wharton’s Appendix to his “ Digest of International Law,” sec. 238.)

Result.

The qualifications proceed on a different principle, and do not vary the rule laid down by
Dr. Lushington and Phillimore as above cited.

They merely establish that the status of the ship driven in by stress of weather is not to be that
of a ship voluntarily resorting theve. Hence she is not to be liabie—

(«.) To penalties for entering, though vessels are forbidden to enter on pain of forfeiture, as in the
case of the “ Fortuna.” '

() To forfeiture of her cargo, although such cargo is contraband, as in the case of the
* Industris.”

(c.) To customs duties on her cargo, or “customs exactions,” as Mr. Bayard expressed it in his
letter to Mr. Phelps of the 6th November, 1886.

(d.) To have the control of her captain interfered with, if we are to accept (contrary to Mr. Bayard’s
opinion) the decision of the Commission in the case of the “Creole.”

In all other cases it is submitted that Phillimore’s rule applies, and that even the ship in distress
is amenable to the laws of the port, which—

(«.) Protect the revenue of the country in which refuge is sought (as the obligation to report to
the Customs officers).

{.) Protect the inhabitants from danger (as quarantine laws and laws relating to combustibles and
explosgives).

P {c.) Relate to the preservation of property in the harbour visited (as salvage laws, pilotage laws,
and laws relating to places of anchorage, and the laws which impose a tax on vessels entering, in order
to maintain the system by which property is preserved, as the tax for pilotage, the tax for the Harbour-
masters’ fees, &c.).

Extreme Contention of the United States’ Authorities.

In the case of the * (Creole” some very extreme contentions were made by Mr. Webster, such as
the following :——

“ The rule of law and the comity and practice of nations allow a merchant-vessel coming into an
npen port of another country voluntarily, for the purpose of lawful trade, to bring with her and keep
over her, to a very considerable extent, the jurisdiction and authority of the laws of her own country.
A ship, say the publicists, though at anchor in a foreign harbour, possesses its jurisdiction and its laws.
.. .. It is true that the jurisdiction of @ nation overa vessel helonging to it, while lying in the port of

.
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another, i8 not necessarily wholly exclusive. We do not so consider, or so assertit. For any unlawful
acts done by her while thus lying in port, and for all contracts entered into while there, by her master
or owners, she and they must doubtless be answerable to the laws of the place. Nor, if the master and
crew while on board in such port break the peace of the community by the commission of crimes, can
exemption be claimed for them. But, nevertheless, the law of uations, as I have stated it, and the
Statutes of Governments founded on that law, as I have referred to them, show that enlightened nations
in modern times do clearly hold that the jurisdiction and laws of a nation accompany her ships not
only over the high seas, but into ports or harbours, or wheresover else they may be water-borne, for the
general purpose of governing and regulating the rights, duties, and obligations of those on board thereof ;
and that to the extent of the exercise of this jurisdiction they are considered as part of the territory of
the nation itself.

“He (Ma. Webster) weunt on to urgue that slaves, so long as they remained on board an American
vessel in English waters, did not fall under the operation of English law.”—(Mr. Webster to Lord
Ashburton, August 1, 1842 ; “State Papers,” 1843, vol. Ixi, p. 35.) )

Much that is here contended for has not been acknowledged by any country. Hall says, after
citing the above passage :—

“Mr. Webster would have becn embarrassed if he had been compelled to prove the legal value of
all that he above states to be law by reference to sufficient authority.”—(Hall’s “ International Law.”
p. 168.)

It is a Matler for express Stipulation.

This matter is sometimes made the subject of express stipulation, the inference from which is thet,
in the absence of such stipulation, the rule, as stated by Phillimore, is applied, and the vessel becomes
<ubject to the law of the port in the cases last enumerated. Thus :—

In the Treaty between France and England of 1826, express provision is made for exemption from
compulsory pilot dues on vessels seeking shelter.

The Treaty betwcen France and San Salvador (2nd January, 1858) provides for exemption of
vessely seeking shelter from all dues excepting pilot dues.

Like provisions are in the Treaty between France and New Grenada, 15th May, 1856.

Express stipulations are also in the Treaty between France and Hanover, 10th April, 1856, and in
that between the United States and the Two Sicilies, 1st October, 1835.

The Treaty between the United States and New Grenada, 10th June, 1848, provides for exemption
of distressed vessels from all but pilotage dues.

Also the following Treaties of the United States with—

The Dey of Algiers, September 5, 1795.

» June 30 and July 6, 1815.

» December 22, 1822.
The King of the Belgians, April 16, 1859.
Bolivia, November 9, 1862.
The Federotion of the Centre of America, August 2, 1826.
The Republic of Chile, April 29, 1834.
The Republic of Colombia, May 27, 1825.
The Republic of Costa Rica, May 26, 1852,
The Dominican Republic, October 5, 1867.
Ecuador, April 9, 1842.
France, August 11, 1853.
The German Empire, April 29, 1872.
Hanover, November 14, 1840, and March 5, 1847.
Hawaiinn Telands, August 26, 1850.
The Republic of Haiti, May 22, 1865.
The Republic of Honduras, May 5, 18635.
Italy, November 18, 1871.
Tbe Republic of Liberia, February 17, 1868.
Mecklenburg-Schwerin, December 9, 1847.
Mexico, April 5, 1832,
Morocco, July 18, 1787.
The Sultan of Muscat, September 21, 1833.
The Netherlands, October 8, 1782.
Prussia, June 22, 1800.
San Salvador, June 2, 1852.
Sardinia, March 18, 1839,
Spain, April 25, 1796.
Sweden and Norway, September 4, 18186.
Tripoli, November 4, 1796.
The Two Sicilies, November 7, 1856.
Venezuela, May 31, 1836, and August 9, 1861.

In exercising the right to make American fishing-vessels subject to the law of the port, Canada
and Newfoundland are not seeking to make any addition to the Convention of 1818 ; they are simply
claiming that the rights recognized by the Treaty are to be exercised according to she law of nations.
Rather the United States’ authorities, in seeking exemption, are endeavouring to add to the terms of
the Convention the exemption which they obtained by express stipulation in all the Treaties which
have just been enumerated, but which are not given by this Convention.
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It has been contended that the right to tax involves the right to destroy. To apply such an
argument to this subject is manifestly fallacious. Every right of placing imposts on the property of
citizens of another country is subject to the limitations of reason and necessity. Does the exaction of
tonnage dues by the United States on foreign vessels imply the power to take away the rights of such
vessels? Surely the right to quarantine a vessel during pestilence does not involve the right to
confiscate her. So the right to impose pilotage dues, salvage, &c., must be limited to what is reasonable
and what is necessary to the proper maintenance of the system for which the tax is imposed, and the
proper and fair reward of the services of those engaged under it.

The pilotage system is necessary in the interests of humanity, necessary for the preservation of the
port, and necessary for the preservation of the vessels se:king to resort to the port, whether for shelter
or otherwise. All nations agree that it can only be maintained by being compulsory.

Article 177 of the “General Regulations under the Customs and Navigation Laws of the United
States ” is as follows :—

“In the case of a vessel from # foreign wort or place compelled by stress of weather or other
uecessity to put into any other port or place than that of her destination, the master or person in
command or charge thereof, together with the mate or person next in command, within twenty-four
hours after arrival, shall make protest in the usual form, upon oath, before the Collector of the district
of arrival, or other person duly authorized, setting forth the causes or circumstances of such necessity.

“ The protest, if not made before the Collector, must be produced to him and the naval officer, if
any at the port, and a copy thereof lodged with them.

“If such master or other person in charge of the vessel so forced into port by distress shall also
wake report to the Collector within forty-eight hours after arrival, as in other cases, and if it shall be
riade to appear to the Collector, by the certificate of the Wardens of the port or other officers
accustomud to uscertain the condition of vessels arriving in distress, or, if there be no such officers, by
the certificate of two reputable merchants to be named for that purpose by the Collector, that it is
necessary to unload the vessel, the Collector and naval officer, if any, will grant a permit therefor, and
appoint an inspector to oversee the unlading and keep an account thercof, to be compared with the
report of the master of the vessel ; and the merchandize so unladen will be stored under custody of
the Collector.

** At the request of the 1aster or other person in command or charge of the vessel, or of the owner
thereof, the Collector, together with the naval officer where there is one, and alone where there is none,
shall grant permission to enter and pay the duties on, and dispose of, such part of the cargo as may be
of a perishable nature, or as may be necessary to defray the expenses attending the vessel and her
lading.

“gAud if the delivery of the cargo do not agree with the master’s report, and the difference be not
satisfactorily explained, the master or other person in command or charge of the vessel will become
subject to the penalties provided in like cases by law.

“The merchandize, or the residue thereof not so disposed of, may be reladen on board the veseel,
uuder the inspectiou of the officer who superintended the landing or other proper officer, and the vessel
proceed with the same to her place of destination, subject only to the charge for the storing and safe-
keeping of the merchandize «nd the fees to the officers, and in other cases.”—(Revised Statutes, 2891,
2892, 2893, 2894.)

This is an example of legislative restrictions placed on foreign vessels seeking shelter in ports of
the United States.

‘the contention that *‘shelter, when granted by Treaty, is a different thing” from shelter as
ullowed by the cowmity of nations, cannot be admitted. The permission to enter for the four purposes
wentioned in the Convention of 1818 was a permission which the comity of nations would recognize

~uutt alilt. as fully as the Convention does. The Convention merely preserved that privilege, and it is
the only vne that it preserved in relation to United States’ fishing-vessels. The Convention preserved
it auhiect to the reasonable and fair limitations by which the law of nations has, consistently with
humanity and courtesy, allowed the privilege to be swrounded.

Moreover, the Conveution expressly provides that the enjoyment of the permission shall be
subject to such vestrictions as may be necessary to prevent its abuse.

Legislation on Pilotage in the United States.

In the United States, pilotage regulations are made by the various State Legislatures, or by local
authorities constituted by State legislation. There is little uniformity in the laws, and none whatever
in the exemptions. None of the United States, so far as ctn be discovered, has an express enactment
exempting a foreign fishing-vessel from pilotage dues. Four States have legislation exempting
« fishing-vessels ” from pilotage fees, namely, Masachusetts, Rhode Jsland, Oregon, and Maine in the case
of vessels bound outwards. The expression “ fishing-vessels,” in the Statutes of these States is liable to
be construed as applying only to fishing-vessels of the United States. By the law of some of the
States “ coasting-vessels ” also are exempt from pilotage dues. But the expressions “ fishing-vessels ”
and “coasting-vessels” are expressions used in other Statutes of the United States to designate those
well-known classes of vessels embraced within specific legislation, namely, vessels licensed to engage in
the fisheries and vessels licensed to carry on the coasting trade. They could not then, in laws relating
to pilotage, be construed to refer to other classes, and be held applicable to foreign vessels, merely
because they, in their own country, have ordinarily been employed in fishing or coasting. It cannot
be said that in the ports of these States fishing-vessels are exempt by legislative enactment from the
payment of pilotage dues.

s
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There is no room for the contention that Canadian fishing-vessels are thus cxempted in any of the
tullowing States, viz. :—

Newy Hampshire, where the exception in the Statute is restricted to *‘coasting and fishing vessel~
of the United States.”

New York, where fishing-vessels are not mentioned, and “coasting-vessels under licence ™ are
«xempted. .

Connecticut, where “ vessels engaged in the coasting trade and coming by way of New York, fishing-
-mack vessels, engaged in the oyster trade, canal-boats, barges, and tug-boats ” are not subject to the
payment of pilotage dues.

Maryland, where foreign vessels, and vesscls having registers, are subject to the payment of
pilotage dues.

Delavare, where an exception prevails in favour of vessels “licensed for the coasting trade’ only.

In the remaining States—Virginia, North Carolina, South Carolina, Georgia, Florida, California-—
hwrdering on the Atlantic and Pacific Oceans, it does not appear that fishing-vessels are mentioned, or
that any provision exists under which an exemption from pilotage dues could be claimed by a Canadian
fi<hing-vesscl, if by any possibility one should visit ports there. In New Jersey alone, where the
pilotage fees are exacted from “ merchant-vessels,” there might be a successful contention raised that
Canadian fishing-vessels could not be covered by such an expression.

It is worthy of notice that in the Pilotage Laws of two S ates. namely, Pennsylvania and Delaware,
there are provisions respecting vessels in distress, not by any means a complete exemption, but an
cxemptinn, but an exemption from more than twice the ordinary amount of pilotage dues.

In Purdon’s “ Digest,” p. 750, sec. 33 " (Pennsylvania), we find the following :—

* The compensation to be paid to pilots for conducting to or from the city of Philadelphia all
Jisinasted or crippled vessels, or vessels which shall have been in anywise injured, so as to occasion to
the said pilots any extraordinary care or trouble, shall not exceed double the amount which they other-
wise would have been entitled to, of which the Board of Wardens shall judge.”

The sume provision relative to the Bay or River Delaware will be found in the Statutes of
Delaware of 1881, vol. xvi, ch. 474, sec. 11— Of Pilotage.”

The laws of humanity demanded that pilots should be maintained for the protection of life and
jnoperty, and to prevent the obstruction of harbours by wrecks.

It bad been found necessavy, in order to sustain this service, which involved much danger and
vxposure, to make pilotage compulsory.

The Canadian Act exempts all vessels under 80 tons, and American fishing-vessels were treated in
the same manner as British and foreign vessels.

Congress has power to enact laws in relation to this subject. It has enacted that until further
provision be mude by Congress the laws of the respective States shall be in force. (Revised Statutes ot
United States, sec. 4235.)

No. 95.

Sir L. West to the Marquis of Salisbury.—(Received December 19.)

(No. 336.)
My Lord, Washington, December 6, 1887.

IN accordance with the instructions contained in your Lordship’s despatch No. 278
of the 24th ultimo, I liave coinmunicated to the Secretary of State the papers therein
alluded to, relative to the action of the officer in command of the Canadisn cruizer
““Conrad” in the case of the United States’ fishing schooner ‘“ Golden Hind.”

1 have, &c.
(Signed) L. S. SACKVILLE WEST.

No. 96.
Colonial Qffice to Foreign Office.~(I.eceived December 19.)

Sir, Downing Street, December 17, 1887.

SIR HENRY HOLLAND forwarded to the Governor-General of Canada in a
despatch, of which a copy is inclosed, your letter of the 18th August last, with the note
which accompanied it from the United States’ Minister at this Court, replying to the
criticisms of Her Masjesty’s Government on the ad interim arrangement with regard to
the Fishery question proposed by Mr. Bayard.

I am now to inclose, to be laid before the Marquis of Salisbury, a copy of a despatch
which has been received from the Governor-General, with copy of a Minute of his
Privy Coundil, t;gon the subject of Mr. Bayard’s arguments.

Sir[;{ezary olland understands that this Minute of the Privy Council i; o;ly sent
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here to_be recorded, and he does not, therefore, propose to do more than acknowledge
its receipt.
I am, &e.
(Signed) JOHN BRAMSTON,

Inclosure 1 in No. 96,

Sir H. Holland to the Marquis of Lansdowne.

(Secret.)
My Lord, Downing Street, August 25, 1887.

WITH reference to my despatch of the 14th April last, I have the honour to
transmit to you, for communication to your Ministers, a copy of a letter from the Foreign
Office, inclosing a note from the American Ambassador at this Court, replying to the
criticisms of Her Majesty’s Government on the ad interim arrangement with regard to the
Fisheries question proposed by Mr. Bayard.

I shall be glad to be furnished witn the observations of your Government on this
communication.

I have, &c.
(Signed) H. T. HOLLAND.

Inclosure 2 in No. 96.

The Marquis of Lansdowne to Sir H. Holland.
(Secret.)
Sir, Government House, Ottawa, November 22, 1887.

I HAD the honour of receiving your Secret despatch of the 25th August last,
transmitiing a copy of a letter from the Foreign Office, with a note from the United
States’ Minister in London, in reply to the criticisms which had been made by Her
Majesty’s Government upon the ad inferim arrangement with regard to the Fisheries
question proposed by Mr. Bayard on the 15th November, 1886.

In view of the approaching discussion of this question by the Conference of
Plenipotentiaries now assembled at Washington, it was not thought necessary to deal at
once with Mr. Bayard’s observations. As, however, some of these are of a nature calling
for comment, and, as it is desirable that the correspondence recording the negotiations
which have hitherto taken place should contain a complete record of the views of the
Canadian Government, T now beg to forward herewith a copy of a Minute of the Privy
Council of Canada, in which you will find a statement of some of the reasons for which
my Government takes exception to Mr. Bayard’s argument.

I have, &c.
(Signed) LANSDOWNE,

Inclosure 3 in No. 96.

Report of a Committee of the Honourable the Privy Council for Canada, approved by his
Ezcellency the Governor-General in Council on the 21st November, 1887.

THE Committee of the Privy Council have had under consideration a despatch dated
the 25th August, 1887, from the Right Honourable the Secretary of State for the
Colonies, transmitting copy of a letter from the Foreign Office, inclosing a note from the
American Ambassador at London replying to the criticisms of Her Majesty’s Government
on the ad interim arrangement with regard to the Fisherles question proprsed by the
Honourable Mr. Bayard.

The Minister of Marine and Fisheries, to whom the despatch and inclosure were
referred, observes with reference thereto: Article 1.— It is not denied that a prior
agreement between the two Governments as to the proper definition of the bays and
harbours from which United States’ fishermen are to be excluded would facilitate the
labours and give finality to the action of the proposed Conference.” But the Canadian
Government objects to the making of any such agreement on the basis proposed on the
grounds that it would place a new and unwarranted interpretation upon the Convention of
1818, would make common those waters which, by the law of nations, long usage and
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the terms of the Convention have been considered as cxclusively Canadian, and involve a
surrender of old and well-recognized Canadian fishing rights.

The contention that the privileges enjoyed by United States’ fishermen under the
Reciprocity Treaty of 1854 and the Treaty of Washington respectively, and that the
instructions under which the Canadian cruizers exercised their police powers in 1870-2,
furnish adequate proof that Canada did not consider herself possessed of an exclusive right
to these territorial waters, does not appear to be well-founded.

United States’ fishermen cnjoyed the freedom of our inshore fisheries from 1854 to
1866, and from 1871 to 1885, by virtue of express Treaty stipulations which have ceased
to operate, and in consideration of compensating advantages by way of participation in the
inshore fisheries of the United States, as far south as the 36th and 39th parallels of
latitude respectively, of admission of Canadian fish and other natural products, free of
duty, to United States’ markets, and by the payment, in addition, of a large money award.
It cannot be contended that privileges granted by Treaty for a limited period, and in con-
sideration of material compensations, should be held to warrant their assumption, as a right,
aftar the Treaty has expired, and the compensations are no longer given. That United
States’ fishing-vessels were permitted from 1886 to 1870 to have access to our inshore
fisheries on payment of a licence fee, or that after the abolition of the licence system they
were allowed to fish to within three miles of our shores, does not counstitute a waiver of
exclusive rights of fishing within the bays and harbours. In fact the taking of such
licences by the United States’ fishermen nay be considered a recognition of the right of
Canada to the exclusive enjoyment of these fishing-grounds. These rizhts were, during
this time, expressly and repeatedly asserted, and the privileges granted to United States’
fishermen were those of friendly concession and not of right, and were made in view of
pending negotiations which it was hoped would result in the conclusion of a new Treaty,
as, in fact, they did. The arrangement was expressly declared to be exceptional, and the
waters, in respect of which the licences were given, were expressly declared to be the
* exclusive ’ property of ¢ Canada.”

The ‘¢ Baie des Chaleurs > was cited to illustrate the nature of the concessions which
fanada would be called upor: to make under the proposed 10-mile limit, as in this case a
bay of large extent, almost land-locked, and extending 70 miles inland, and which has
always been held as territorial waters, would be thrown open to United States’ fishermen.
It was not citec for the purpose of showing the inapplicability to Canada under existing
Treaties of the rule adopted in the Fishery Convention of 1839 between France and Great
Britain. That inapplicability rests upon other and well-defined grounds.

The opinion of the umpire to whose decision the cases of the ¢ Washington” and
“ Argus * were finally referred, as to the headland question, cannot be considered binding
upon the Government of Canada or Great Britain in the matter of interpreting a
Treaty. It had been agreed by the two Governments to submit the special cases of the
““ Washington ”” and *“ Argus” to arbitration, and each Government was in duty bound to
acquiesce in the decision of the Arbitrators, in so far as related to the composition.
awarded, but it cannot surely be held that the views of any member of the Board of
Arbitrators, expressed by him as reasons for his judgment are to be taken as authoritative
in the matter of interpretation of a Treaty or settlement of questions of international law

The Statute 14 and 135 Vict.,, cap. 63, 7th August, 1851 (Imp.), has a bearing
on the present discussion, because it is part of the evidence that the ‘“ Baie des Chaleurs ”
has been subject to the sovereignty of Great Britain for many years. The ‘Baie des
Chaleurs”” cannot be governed by different principles in this respect from the Delaware
Bay or any other of the bays on the coasts of the United States which have been held to
be territorial waters by the Tribunals of that country.

The observations on the restrictions contemplated by the Convention cannot be
acquiesced in by the Government of Canada, but a further discussion of them may be
deferred in view of the time for the opening of the Conference having so nearly
approached.

Article 2. It does not appear that a refcrence to Article 6 of the United States’
proposal removes the serious objections which were urged by the Canadian Government
to the adoption of Article 2 of Mr. Bayard’s Memorandum. By that Article all the
Statutes and Regulations of Canada and Great Britain would be suspended in so far as
United States’ fishing-vessels are concerned, with the exception of those relating to
United States’ vessels found fishing, to have been fishing, or preparing to Gsh in
Canadian waters. Article 6 promises merely the co-operation of the United States® ,
authorities in securing obedience by its fishermen to the Canadian Customs Laws. The
combined effect of these two sections would therefore be to suspend all other Statutes of
Canada and Great Britain, except those relating to the three offences above-narned, and-
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preclude all action Ly British authorities with regard to violation by United States’
fishermen of the Customs Laws, and substitute therefore whatever may be meant by a
friendly admonition and co-operation of a foreign Power, in securing the observance by
United States’ fishing-vessels of these laws. This would greatly tend to widen the scope
of the Convention of 1818, to abrogate Canadian laws, and take away from Canadian
authority its right to enforce obedience to its laws within its own territorial jurisdiction.

Article 3. The objections taken by the Canadian Government to the proposal embodied
in Article 3 of Mr. Bayard's Memorandum are fundamental, and are not to be met by an
enlargement of the list of enumerated offences so as to include infractions of Regulations
established by the Commission. These objections are not answered in the reply on behalf
of the United States. The practical difficulties in the way of any effective working
of such a proposed Court of Inquiry constitute, it is believed, an ipsurmountable obstacle
to its establishment.

Article 4. The Treaty of 1818 was for the purpose of restricting the rights and
privileges which United Stutes’ fishing-vessels had previously to 1812 enjoyed in the
waters of the British Provinces, and for preventing the abuse of those rights and privileges,
Oue express provision of this Tveaty was that United States’ fishing-vessels should enter
the bavs and harbours in these waters for the purposes of shelter and repairs, taking wood
and procuring water, and for no other purpose whatever, and it is held that no subsequent
Tic:fy Lotween Great Brituin and the United States gave to United States’ fishing-vessels
any commnreinl status.  That this was not rigorously insisted upon in the years 1854-66
and 1672-85 was due to the fiiendly spirit of the Provincial and Dominion authorities,
which, under the mutually beneficial conditions consequent upon the Treaties in force
during these perviods, chose to allow their well-understood rights in this regard to remain in
abeyance.  But it surely cannot be contended that this friendly course pursued under
widely different conditions, i+ now to be construed into an sbandonment of well-defined
Treaty sights, when the compensating  advantages of mutually favourable Treaties
no {onger exist,

Earl Kimberley's opinion, as cited by the Untted States, was, at the time of its
utterance, a mere suggestion, it was not acquicsced in by the Canadian Government, nor
has it been since embodied in the policy of Great Britain with relation to the fishing
interests of this country.

The right to obtain “ bait,” which was asked for by the American negotiators, but not
allowcd, was not the riglit to cateh bait, but to obtain it by purchase. The right to catch
fish for any purpose had been alveady renounced without any qualification, and this right
was asked for in the ccumeration of privileges altogether irrespective of fishing, such as
shelter, repairs, and the obtaining of wood and water.

Article 5. The vessels scized are beld 1o have been lawfully seized, and whatever
proceedings have been taken are held to have been legally taken, and a request cannot be
justly made against the Government of Her Majesty or that of Canada for a referenee to
any Tribunal of claims for damages arising out of the seizures that have been made. The
Canadian Courts have been and still are open to any person deeming himself aggrieved,
and in these Courts, citizens of the United States have precisely the same standing as
citizens of Canada. In no case, however, has any claim of the kind indicated in the
Article been presented to the Courts, and the Government of Canada has no knowledge
of their existence.

There does not secin to e any greater reason for making apy clairs of that character,
subjects of reference to a Special Tribunal, than to demand that any other instance of the
enforcement against citizens of another country, of the revenue laws, the pilotage laws, or
the laws relating to shipping or harhours, or of any other part of our body of municipal
laws should be subject to revision by arbitration or other exceptional mode of adjudication.

The Committee, concurring in the above Report of the Minister of Marine and
Fisheries, advise that your Excellency be moved to transmit a copy of this Minute to
Sir Henry Holland, as requested in his despaich of the 25th August last, upon the
communication under consideration.

All which is respectfully submitted for your Excellency's approval.

(Signed) JOHN J. McGEE,
Clerk Privy Council,




16t
No. 9%.

Colontal Qffice to Foreign Office.~(Received December 21.)

Sir, Douning Street, December 20, 1887.

WITH reference to the letter from this Department of the 30th ultimo, L am directed
by the Secretary of State for the Colonies to transmit to you, to be laid before the
Marquis of Salisbury, a copy of a letter from the Board of Trade on the subject
of the project of a Commercial Union between the United States and Canada.

I am to request that the inclosures, which are sent in original, may be returned
when done with,

I am, &c.
(Signed) JOHN BRAMSTON.

Inclosure | in No. 97.

Board of Trade to Colonial Office.
{Confidential.) :
Sir, Board of Trade, London, December 13, 1887.

[ AM directed by the Board of Trade to acknowledge the receipt of yout.letter of the
30th November, inclosing copy of despatch from the Marquis of Lansdowne with reference
to suggested proposals which have been discussed in Cavada for a Commercial Union
between that Colony and the United States.

It is understood that the Secretarv of State for the Colonies desires that the despatch
generally should not be the subject of Departmental discussion, but that the Board
of Trade should confine their observations simply to the bearing of the suggestion upon
the obligations of international Treaties and the like matters.

I am therefore directed by the Board to point out that the suggestion appears to be
in conflict with the most-favoured-nation clause in one of the Commercial Treaties of the
United Kingdom, viz., the Treaty with the Zollverein, dated the 30th May, 1865, which
now regulates the commercial relations between the United Kingdom and Germany (See
Parliamentary Paper C.~—2424, September, 1879). This Treaty, itwill be seen, provides
(Article VIII) that in the Colonies “ the produce of the States of the Zollverein shall not be
subject to any higher or other impart duties than the produce of the United Kiogdom of
Great Britain and Irelaud, or of any other country of the like kind.”

Under this Article, as the Board of Trade understand it, Germany might claim to send
goods into Canada on the same terms as the United States, so that the project of forming
what would practically be a Zollverein between Canada and the United States is really, to
all appearances, inconsistent with the terms of the Commercial Treaty between the United
Kingdom and Germany.

Possibly there may be some grounds for interpreting the Article differently, but the
wording seems nevertheless 50 clear as to make the point deserving of consideration, in the
event of the suggestions for 8 Commercial Union between Canada and the United States
becoming in any way definite proposals. .

The Board would suggest that, in the latter contingency, the effect of the Treaty in
question on this poiat should be referred to the Law Officers.

I am also to transmit to you, for the information of the Secretary of State,
the accompanying Tables :—

1. A Table comparing the existing Tanfls of the United States and of Canada
respectively, as far a3 they affect, or would affect, the principal articles now exported
from the United Kingdom to Canada, and showing that the Tanff of the United States is,
on the whole. higher as regards such articles than that of Canada ; and :—

2. A Table showing, for each of the last fifteen years, the total exports of home
produce and manufacture from the United Kingdom to Canada, a8 well as the principal
items, this trade being a not unimportant part of the total export trade of the United
Kingdom.

T,

Ia c.
(Signed) R. GIFFEN.

(708] 2 T
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No. 98.

Her Majesty’s Plenipotentiaries at the Fisheries Conference to the Marquis of Salishury.~—
(Received December 27.)
(No. 7. Confidential.)

My Lord, Washington, December 12, 1887.
WE have the honour to inclose herewith, for your Lordship’s information, a
Memorandum of the proceedings of the Fishery Conference at their meeting of the
10th instant.
We have, &ec.
(Signed) J. CHAMBERLAIN,
L. 8. SACKVILLE WEST,
CHARLES TUPPER.

Inclosure in No. 98,

WasaINGTON Fisgaery CONFERENCE.

Sizth Mecting.—~December 10, 1887.

THE Counfevence met on Saturday, the 10th December, pursuant to adjournment,
all the Plesipotentiaries being present.

Sir C. Tupper handed in a paper showing that the negotiations preceding the
Counveuntion of 1818 had reference chiefly to the deep-sea fisheries (Appendix K).

Mr. Bayard called attention to some statements in the paper which had been handed
in by Siv C. Tupper at the Iast meeting, respecting pilotage (Appendix I).

These statements seemed to imply some misunderstanding of the United States®
position on this point.

It was cventually agreed that the paper in question should not, for the present, be
considered as being formally put in, but might be subject to some revision before being
put in at the next meeting.

Myr. Bayard then proceeded to make a long statement as to the position of the
United States’ Plenipotentiaries upon the whole question.

This he subsequently promised to put in in writing, after consultation with his
colleagues (Appendix L).

Mr. Chamberlain, without attempting to reply fully to this statement at present, said
that the question of inshorce fishery being eliminated {on which he understood both parties
to be agreed), the British contention rested entirely on the Treaty right of Canada and
Newfoundlaud to prevent their shores from being made a base of supplies for the deep-sea
fishery,

:{s to this he would ask three plain questions :—

1. Did any one doubt or deny that American fishermen wished to use Canadian and
Newfoundland ports as a base of supplies?

2. If it is conceded that they wish to do so, is it denied that Great Britain has the
Treaty right to prevent them?

3. American fishermen having that wish—and Great Britain having the right to
prevent its accomplishment—was it asserted that the Colonies had shown uunnecessary
harshness in carrying out measures of prevention?

If that could be shown to be the case, the British Plenipotentiaries were ready to
consider whether anything could be done to alleviate any harshness. All complaints
hitherto preferred had been fully answered, and the Canadian Goverament had recently
modified their instructions in a spirit which Mr. Putnam had commended. If it could be
shown that in any particular they now exceeded the strict Treaty right, every desire would
be found to exist for their further amendment.

Great Britain could not abate one jot of her Treaty rights—on these she took
her stand, and she could not surrender them without cquivalents. At the same time she
was ready and anxious to consider all means of alleviating any harshness which might be
specifically indicated, and the removal of which would not place our Treaty rights in
jeopardy. He would now ask whether both sides were agreed that Great Britain had
a Treaty right to exclude United States’ fishermen frem Canadian ports except for the
four specified purposes? Great Britain acknowledged that she had no right to limit
access for those four purposes except by any of the needful restrictions mentioned in the
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Convention. Do the United States agree that Great Britain may exclude them for
any other purpose? “ L.

Mr. Putnam gave no direct reply to this question, but said that a distinction ought
not to be drawn between fishing-vessels and merchant-vessels.

Mr. Chamberiain said that he wished to keep the question strictly to fishing-vessels,
and the terms of the Convention.

Mr. Bayard said that the United States held that questions of commerce had
no place in that Convention ; and that Great Britain had no right to so interpret it as to
deny commercial facilities. It related solely to the fisheries.

Mr. Chamberlain said that it was useless now to enter on that argument, on which,
however, he took direct issue with Mr. Bayard. ,

If we could be so far agreed as to admit that Gréat Britain had the right to make
regulations for the exclusion of United States’ fishermen from Canadian ports for any
but the four specified purposes, we might be able to consider together the terms of such
regulations.

Mr. Bayard did not deny for a moment the right of Canada or Newfoundland to
prohibit the sale of bait.

Mr. Chamberlain then said that the British Plenipotentiaries were not able at present
to make any alternative suggestion, and it might be necessary for them to go to Canada
to consuit the Canadian Government. FHe therefore asked for an adjournment to
Wednesday, the 4th January.

Mr. Putnam would first like to make a few general remarks.

He thought that the issues had got confused by the different meanings attached to
4he words * rights ”’ and * commerce.”

In the first place, he held that to levy pilotage dues, and to insist on reporting to the
Cust?ms in an arbitrary way, &c., were violations of the Convention if applied to fishing-
vessels.

In the second place, bait and supplies were not matters within the purview of the
Convention. But they were matters of comity, and if they were denied, would it not
justify the United States in regarding the denial as an unfriendly act, giving them reason
for retaliation ?

Mr. Chamberlain said if that contention were correct it would be impossible fo
account for the words, “ for no other purpose whatever,” in Axticle [ of the Convention.

Mr. Putnam did not agree to this, and said that the common rule of law was that
when an instrument was worded in general terms, the subject-matter must be interpreted
by the intention, not by the letter. He took, as an illustration, the case where a man
should have a well on his property, and gave to a neighbour the right to come in to draw
water, and for no other purpose; ought that to be held to prohibit the neighbour from
coming in in the ordinary course of social intercourse ?

Now, the intention of the Convention of 1818 was not to deal at all with the question
of the right of entry to ports for commercial purposes.

8ir C. Tupper said that the difficulty on the British side was to find in the words,
“for no other purpose whatever,” an interpretation which covered half-a-dozen other
purposes, such as obtaining bait, ice, supplies, transhipping, &c. How could the United
States, in common fairness, having for a valuable consideration expressly and in terms by
the Convention agreed not to ask for certain things, now turn round and say that it is
unneighbourly of Canada not to grant them ?

The Conference then adjourned to Wednesday, the 4th January, 1888,

(Initialled) J. C.
L. W,
C. T.
J. H. G. B.

{706} 2Y
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Appendix (K).

Meinorandum as to Deep-sea Fisheries and Use of Canadian Ports as a Buse of Supplies.

THE cod fishery, aud other fisheries in the decp sea, in North America, were the principal objects
(in America) of the various struggles which took place between France and England prior to the
American War of Independence.

By the Treaty of 1763 between France and England, although fishing rights were conceded to
Franee, it was stipulated that her vessels were not to take fish within 9 miles (3 leagues) of the shores
of the Gulf of St. Lawrence, or within 45 miles (15 leagnes) of the shores of Cape Breton.

Indeed, at that time, when the  British fisherles” were spoken of, they were understood to
include, not only fisheries at distances of that extent, but likewise the fisheries on the banks of
Newfoundland. This will more fully appear hereafter,

By the Treaty of 1778 between Frauce and the United States (Article X) the United States
agreed that France should not be disturbed “in the enjoyment and exercise of the right of fishing on
the Banks of Newfoundland.”

It is apparent from this that the United States contemplated making « struggle for the fisheries
ou the Banks, as being held by the British, instead of claiming them as the property of the whole world,
according to the modern doctrine. It shows likewise that France thought it necessary to guard them
by express Treaty stipulation.  (The right of fishing on the Banks was expressly mentioned in the
Treaty of 1783.)

Lord Dundonald, in August 1852, wrote a letter to the London “ Times” referring to the fisheries
on the Banks as 2 maritime subject of vital importance, and he refers to them as “the British North
American fisheries.” :

He says that—

“The British Bank, ur deep-sea fishery, formerly employed 400 sail of square-rigged vessels and
12,000 seamen, and that new not one of these follow their vocation, in consequence aof the ruinous effect
of hounties awarded by the Fresch and North Aweriean Governments.”

Tn 1793 « withess before 8 Committee of the House of Commons said that—

“The Tsland of Newfoundland had been considered in all former times as a great English ship
woored near the Bauks during the fishing season for the convenience of English fishermen, and that the
Jovernor was considered the ship’s captain, aud all those concerned in the fishing business as hig crew,
andd subjeet to naval diseipline.”

When this state of affairs is recalled, one can understand the immense expenditures made by
France in Jortifying Louisburg and in holding her possessions in North America. It is the key
likewise to the strugeles mwade by England and the New England Colonies to dispossess her, and
explains the twoe expeditions which came from New England for the capture of Louisburg. The
success of these oxpeditions was sdeclaved to have counterbalanced the i1l success of Eungland on the
Continent of Europe.

Chesterficld wrote :—

* T would hang any man who proposed to exehange Louishury for Portemonth.”—(Correspondence
of the Duke of Bedford, vol. 1, p. 18))

These fisheries were descrthed in the British Honse of Commons as being worth more than the
whele of Canarla.

A farther proof that the United Btates had reasou to apprehend exclusion from the deep-sean
tisheries in North Ameriea, and that these were the fisharies which they bad in view in these Treaties
with tireat Britain, is furnished by the {aet that on the 10th February, 1775, Lord North introduced «
Bill in the British House of Comumons which hecawme law, and which preveuted the inhabitanty of
Massachusetts, New Hampshive, Connectient, Rhode Island, and Providence ©from currying on any
tishery on the Banks of Newfoundland ™ and certain other places.

Lond North argued that the fishery on the Banks of Newfoundland and the other Banks in America
was the undonhted right of Great Britain, and that thevefore such dispesition might be made of It as
she pleased.  Jn the long debate which took place on this Bill the Opposition resisted it on the ground
that it wonld have the effect of starving the colonists. When it was replied that the colonists would
liave ihe inshore lisheries and the river fisheries, Burke replied thus :—

** Nothing ean be more foolish, more erucl, and more insulting than 1o hold out as a reconrse to
the starving fishermen, ship-builders, and others employed iu the trade and fisheries of New England
that after the plenty of the acean they may poke in the brooks and rake in the paddles, and diet on
what we consider as husks and dranght for hogs.”

In 1779, when propositions were mnde to apen o negotiation for peace, My, Gerry moved in
Congress, wnber alit:—

« 1, That it is essential to the welfare of these United States that the imhabitants thereof, at the
expiration of the war, should continue to enjoy the free and undisturbed exercise of their common right
to fish on the Danks af Newfoundland «nd the other fishing bonks nnd seas of North Awerica, preserving
inviolate the Treaties between France aud the said States.”

Mr. Adams’ instenctions in 1778 adopted these exact words,

A smuewhat famous expression by Mr. Adams in course of unegotiations for the Treaty of 1783
shows that the deep-sea fisheries were the principal subjeets of controversy.  1n discussing whether the
snjoyent of them should be called « liberty ™ or a “right,” he said :—

“ When God Almighty wmade the Banks of Newfloundland af 300 leaynes’ déstunce from the pecole
uf America and 600 leagues franr those of France and England, did he not give as good a right to the
former as to the latter ?
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Again :—~

“ %f occupation, use, and possession give a right, we have it as clearly as you. I{ war and blood
and treasure give a right, ours is as good as yours, We have constantly been fighting in Canada, Cape
Bhreton, a.n,d Nova Scotia for the defence of this fishery, and have cxpended beyond all proportion more
than you.

In the Convention of Virginia Mr. Payson affirmed :—

“Tt is well known that the Newfoundland fisheries and the Mississippi are balances for one
awther.”

In the first Congress, on the proposal to impose duties on the deep-sea-caught fish, the Honourable
Fisher Ames, in 1794, said :—

“The taking of fish on the Banks is a very momentous concern. Tt forms a mursery for seamen,
and this will be the source from which we are to derive maritime importance. It is the policy of some
nations to drive us from this prolific source of wealth and strength, but what their detestable efforts
have in vain endeavoured to do you will accomplish by a high duty on this article.”

Sabine, in his Report on the fisheries, p. 148, referring to the war of 1812, shows that in the
framing of the Convention of 1818 the United States’ negotiators must have had in view principally
the deep-sen fisheries. He says:—

“During the war with England the distant fishing-grounds were abandoned. The British colonists
determined that we should never occupy them more. The duties whieh devolved on Messrs, Adams,
Clay, Gallatin, Bayard, and Russel, the American Commissioners at Ghent, were consequently difficult
and arduous,”

The Treaty of Ghent left this question unsettled.

The cod-fishery, at the time when the Convention was being negotiated for, and before, was
actively pursned by both American and colonial fishermen. The former had the advantages of an
cxtensive market, improved vessels and outfits, and skilled labour; and, hesides all this, the policy of
the United States was to give a bounty to their fishermen. Complaints against the severity of the
competition which resulted were rife in all the provinces, From 1815 to 1818 the bounty paid in the
United States to cod fishermen rose from 1,811 to 148,915 dollaxs, After the Convention it gradually
vose to 314,149 dollars in the year 1838. In 1814, from the Island of Newfoundland alone were
exported about 1,200,000 quintals, valued at more than 12,000,000 dollars (Sabine, p. 230). Referving
to the difficuities which occwrred in the enforcement of the Convention, Schuyler, in his work on
“ American Diplomacy,” says :— )

“ It will be seen that most of these difficultics avose from o change in the character of the fisheries.
Cod, being caught on the Banks, were seldom pursued within the 3-mile limit, and yet it was to cod,
and perhaps halibut, that all the early negotiations had reference.”

Messrs, Rush and Gallatin, in their letter of the 20th October, 1818, to the Secretary of State,
admit that they had in view the effect that the renunciation wonld have on the deep-sea fishery. They
said they considered the renunciation only applied to the distance of 3 miles from the coasts, but they
add :—

“This last point was the more important, as, with the exception of the fishing in open boats,
within certain harbours, it appeared . . . . that the fishing-ground on the whole coast of Nova Scotia
is more than 3 miles from the shore, whilst, on the contrary, it is almost wniversally close to the shore
an the coast of Labrador. It is in that point of view that the privilege of entering the ports for shelter
is useful, and it is hoped that with that provision a considerable portion of the actual fisheries on the
coast (?ova Scotia) will, notwithstanding the renunciation, be preserved.” (“ Annals of Congress,” 1819,
p. 1527.

Mr.) Dwight Foster, Agent of the United States, said at the Halifax Commission :~—

“It was the cod fishery and the whale fishery that called forth the eulogy of Burke over a hundred
years ago. It wag the cod fishery and the whale fishery for which the first and second Adams =0
strenvously contended.” (¢ Halifax Commission Papers,” p. 1592,  Arerican edition.)

In the fifth volume of the “ American Taw Review,” p. 410, was inserted an able article, which is
understood to have been written by Mr. Pomeroy, the writer on international Iaw. The following
extract shows how the author regarded this question :—

“ 3. The clavm of right to sell goods and buy supplies, other than wood. and water, in the Conadion ports
and harbours.

“Information, furnished by various Consuls residing in the Dominion, shows that for a number of
years past our fishing-vessels have been permitted to carry merchandize, enter at the custom-houses,
and buy supplies other than wood and water, but that this practice has recently been stopped. The
President of the United States, in his last Annual Message to Congress, asserts that the right exists,
and recommends menasnres for its protection. This particular elaim has not yet been made the subject
of diplomatic correspondence between the two Governments; but among the documents laid before
Congress at its present Session is a Consular letter, from which we quote :—

“ ‘1t (the Treaty of 1818) made no reference to, and did not attempt to regulate, the deep-sen
fisheries, which were open to all the world. . . . . It is obvious that the words “ for no other purpose
whatever,” must be construed to apply solely to such purposes as are in contravention to the Treaty,
namely, to purposes connected with the taking, drying, or curing fish within 3 marine miles of certain
coasts, and not in any manner to supplies intended for the ocean fisheries, with which the Treaty had
1o connection. .

“ All this is clearly o mistake, and if the claims of American tishermen, partially sanctioned by
the United States’ Executive, vest upon no better foundation, they must be abandoned. In fact, the
stipulation of the Treaty in which the clause ocours has reference alone to vessels employed in deep-
seq fishing. It did not require any grant to enable our citizens to engage in their occupation cutside
tho territorial limits, that is, upon the open sea; but they were forbidden to take, dry, or cure fish in
the bays and harbours. They were permitted, however, to come into thase inshore waters for shelter,
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repudrs, wood, and water, * and for no other purpose whatever” To what American vessels is this privilege
given? Plainly to those that fish in the open sea. To say that the clause  for no other purpose what-
ever’ applies ouly to acts connected with taking, drying, or curing fish within the 3-miles limit, which
acts are in terms expressly prolibited, is simply absurd. It would be much more reasonable to say
that, applying the maxim noscitur e sociis, the words, ¢ for no other purpose whatever,’ are to be
construed as having reference solely to watters connected with regwlar fishing voyages, necessary,
convenient, or customary in the business of fishing, and are not to be extended to other acts of an
entirely different and purely commercial nature.”

In the course of a debate in the United States’ Senate on the 12th August, 1852, the following
observations were made by Senator Tuck :—

“Perhaps T shall be thought to charge the Commissioners of 1818 with overlooking our interests.
They did so, in the important renunciation which I have quoted; but they are obnoxious to no com-
plaints for so deing. In 1818 we took no mackerel on the coasts of British possessions, and there was
uo reason to anticipate that we should ever have occasion to do so. Mackerel were then found as
abundantly on the coast of New England as anywhere in the world, and it was not till years after that
this beautiful fish, in a great degree, left our waters. The maclerel fishery on the provincial coasts has
principally grown up since 1838, and no vessel was ever licensed for that business in the United States
till 1828.  The Commissioners in 1818 had no other business but to protect the cod fishery, and this
they did in a manner generally satisfactory to those most interested.”

Mr. Dwight Foster, the Agent for the United States hefore the Halifax Commission, gave the
fullowing historical review :—

“ Early in the diplomatic history of this case we find that the Treaty of Paris in 1763 excluded
Frenel tishermen 3 leagues from the coast belonging to Great Britain in the Gulf of St. Lawrence and
15 leagues from the Island of Cape Breton. We find that the Treaty with Spain in the same year
contained a relinquishment of all Spanish fishing rights in the neighbourhood of Newfoundland. The
Crown of Spain expressly desisted from all pretensions to the right of fishing in the neighbourhood of
Newfoundland. Those are the two Treaties of 1763—the Treaty of Paris with France and the Treaty
with Spain.  Obviously, at that time, Great Britain claimed for herself exclusive sovereignty over the
whole Gulf of 8t. Lawrence and over a large part of the adjacent seas. By the Treaty of Versailles, in
1783, substantially the same provisions of exclusion were made with reference to the French fishermen.
Now, in that broad claim of jurisdiction over the adjacent seas, in the right asserted and maintained to
have British subjects fish there exclusively, the fishermen of New England, as British subjects, shared.
Undoubtedly, the pretensions that were yielded to by those Treaties have long since disappeared.
Nobody believes now that Great Britain has any exclusive jurisdiction over the Gulf of St. Lawrence
or the Banks of Newfoundland, bhut at the time when the United States asserted their independence,
and when the Treaty was formed between the United States and Great Britain, such were the claims
of England, and those claims had been acquiesced in by France and by Spain. That explains the reason
why it was that the elder Adams said he would rather cut off his right hand than give up the fisheries
at the time the Treaty was formed, in 1783, and that explains the reason why, when his son, John Quiincy
Adams, was one of the Commissioners who negotiated the Treaty of Ghent, at the end of the war of 1812,
he insisted so strenuously that nothing should be done to give away the rights of the citizens of the
United States in these ocean fisheries. Those are the fisheries which existed in that day, and those alone.
The mackerel fishery was unknown. It was the cod fishery and the whale fishery that called forth the
culogy of Burke over a hundred years ago. It was the cod fishery and the whale fishery for which the
first and second Adams so strenuously contended; and inasmuch as it was found impossible in the
Treaty at the end of the war of 1812 to come to any adjustment of the Fishery question, all mention of
it was omitted in the Treaty. The Treaty was made leaving each party to assert his claims at some
fature time. And so it stood ; Great Britain having given notice that she did not intend to renew the
rights and privileges conceded to the United States in the Treaty of 1783,and the United States’ giving
notice that they regarded the privileges of the Treaty of 1783 as of a permanent character, and not
terminated by the war of 1812 ; but no conclusion was anived at between the parties. 'What followed 2
The best account of the controversy to be found is in a book called, ¢ The Fisheries and the Mississippi,’
whi(éh contains John Quincy Adams’ letters on the subject of the Treaty of Ghent and the Convention
of 1818.

“Mr. Adams in that book says that the year after peace was declared British cruizers warned all
American fishing-vessels not to approach within 60 miles of the coast of Newfoundland, and that it was
in consequence of this that the negotiations were begun which led to the Convention of 1818 ; and the
Convention of 1818, in the vpinion of Mr. Adams, conceded to the United States all that they desired.
He believed and asserted that Great Britiain had claimed, and intended to claim, exclusive jurisdiction
over the Gulf of St. Lawrence and over the Banks of Newfoundland, and he considered and stated that
the Treaty of 1818, in setting at rest for ever those pretensions, obtained for the United States substan-
tially what they desired. A passage is quoted in the reply of Her Majesty’s Government to the
United States’ Answer, from this book, in which Mr. Adams says: ‘The Newfoundland, Nova Scotia,
Gulf of St. Lawrence, and Labrador fisheries are in nature, and in consideration both of their value and
of the right to share in them, one fishery. To be cut off from the enjoyment of that right would be to
the people of Massachusetts similar in kind, and comparable in degree, with an interdict to the people
of Georgia and Louisiana to cultivate cotton or sugar. To be cut off even from that portion of it
which was within the exclusive British jurisdiction in the strictest sense within the Gulf of St. Lawrence
and on the coast of Labrador would have been like an interdict upon the people of Georgia or
Louisiana to cultivate cotton or sugar in three-fourths of those respective States” But he goes.on to
speak of the warning off of American vessels 60 miles from Newfoundland, and then says: ‘It was
this incident which led to the negotiations which terminated in the Convention of the 20th October,
1818. In that instrument the United States renounced for ever that part of the fishing liberties which
they had enjoyed or claimed in certain parts of the exclusive jurisdiction of the British provinces, and
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within 3 marine miles of the shores. This privilege, without beiny of much use to vur fishermen, had
heen found very inconvenient to the British ; and, in return, we have acquired an enlarged liberty, both
of fishing and drying fish, within other parts of the British jurisdiction for ever.’”

His statement that the mackere] fishery was unknown in 1812 is probably too strong, but in the
main bis outline is correct.

It will be seen, from these passages, that Mr. Bayard was mistaken in his letter of the 10th May,
1886, to Sir Lionel West, in which he said: « It is admitled that the deep-sca fishing was not under
consideration in the negotiation of the Treaty of 1818, nor was affected thereby.”

Appendix (L).

[It was originally intended that a Statement embodying Mr. Bayard’s notes should be put in for
this Appendix, but this method having been abandoned by him, the following abstract of his speech is
substituted—W. M.]

MR. BAYARD, reading from notes, said that the United States believed that the substantial and
main question was good neighbourhood, and that friendly relations should not be imperilled or impaired
without sufficient cause. The locality which is the scene of disputed right is within British control,
and consequently in their bands lies the main discretion. It is the mode of administering the law and
the spirit of its administration that unquestionably is wholly within Canadian hands. Of these laws
and their administration the United States have complained, and asked redress. Canada has pressed
into the front for consideration a commercial arrangement, which is made a condition precedent, and is
treated as an equivalent for a strict and oppressive administration and interpretation of the Treaty of
1818, and this dominates their negotiations. What is this “equivalent,” described as a condition for
the relaxation of the Canadian action and contention? For two seasons (1886-87) the fisheries have
heen prosecuted in accord with their insistance and without regard to our protests, and in the strictest
and fullest sense their territories have not been allowed to be used by American fishermen as a base of
deep-sea fishing—no bait, nor supplies, nor facilities of any kind permitted in their ports. Even
sufticient food for home-bound vessels has been denied; heavy fines have been imposed, and severe
losses by enforced delays and deteutions have been caused. Two vessels have been in the meshes of
the law since May 1886, and although supplied with the best professional assistance no decision has
been reached in the cases, in which it is still insisted that the jurisdiction and laws were clear anc
unambiguous.

A single infraction of actual fishery rights within the 3-mile limit has been followed by summary
condemnation and forfeiture, and no complaint has been made.

What is the unfavourable discrimination of the United States’ laws which Canada insists prevents
the fair competition of her fishermen in the United States’ markets? One law, and one only : a Tariff
duty on cured fish which is & little less than 20 per cent. ad valorem.

It must be observed that while the stringency of Canadian construction of the Treaty and
commercial rights of our fishermen had increased in 1886 and 1887, on the other hand a growing
relaxation and liberality of construction has marked the action of the United States’ authorities, so that
the amount of Canadian fish admitted free of duty to the markets of the United States considerably
exceeds the amount of dutiable fish. .

The effect of modern invention in France and everywhere now facilitates the keeping of fish fresh
at little cost and for months. It is obvious that, with or without & change in the Tariff, the increase of
fish kept fresh and a decrease of cured fish will progress, .

That there is no discrimination against Canada in our Tariff Laws, and especially upon the item of
fish, is proven by the fact that the United States” Tariff averages 47.% per cent.; and that portion
of Canadian fish which is not admitted free, being less than one-half, pays 19.8; per cent.

At the same time, per contra, Canada imposes a Tariff duty of about 14 per cent. ad valorem on
American fish, and collected it in 1886.

Dollans,

Dutiable Canadian fish paid at United States’ custom-houses in 1886 .e oo 191,540
United States’ fish paid in Canada . . e e " o 56,262
Difference ve . . . . . .. 135,278

In the same period Canada sent in free 1,065,416 dollars’ worth of fish.

The area of exclusive mackerel fishery within the 3-mile belt is estimated by the best authorities
to be 1 per cent. of the whole fishery-ground for mackerel,

Whenever the American Plenipotentiaries have urged that the same friendly treatment should be
given to our fishermen when they go into Canadian ports which is given freely to Canadian fishermen
in our ports, they present as a reason for withholding it the words of the Treaty connected with four
specified purposes, “and for no other purpose whatever,” and justify the refusal of all other possible
communication. They assume, too, the right to make these four purposes, for which entry was secured
by Treaty, subject to conditions, and to arrange these conditions without the consent or against the
protest of the other Contracting Party. It is stated by Lord Lansdowne, and sustained by his Govern-
ment, that for the American fishermen to find a convenience in these four purposes for carrying on
their open-sea fisheries is such an “abuse” of the four privileges as would authorize the application of
the restri%tg)éxi which are mentioned, and was to be guarded against. That any indirect advantage to
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the fishing-vessels admitted by Treaty within the S-mile belt may be prevented by Canada if it results
in competition with her citizens engaged in open-sea fishing. In effect, the Treaty thus becomes wax
in the hands of one party and marble in the hands of the other. The words, “for no other purpose
whatever,” bind the American fishermen in irop, and become “any other purpose whatever” in the
hands of the Canadians when seeking to impose restrictions.

As yet we have had no definite reply to our complaint as to the treatment of our fishermen in the
Magdalen Islands. The Home Government bas indicated its desire to sce justice doue, and its corre-
spondence, as published, indicates its diapproval of Canadian action ; but nothing has been done.

The attention of Her Majesty’s Plenipotentiaries is drawn to this apparent intention to apply the
<ame construction of the Treaty, and the force of the words, * for no other purpose whatever,” to these
roasts, hays, harbours, &c., npon which the liberty of enjoyment is for ever secured, as is applied to the
portion as to which the liberty is renounced, so as to encumber the cnjoyment and place them virtually
at the sole will and discretion of the Canadian offcials.

Excepting in the case of the Magdalen Islands (and then not ) uo relaxation,
uor relief, nor reform has followed our representatious aud protests to Her Majesty’s Government.

The claim is made and carried out by Canada of imposing such conditions on the exercise of
the four purposes as though remunciation was qualified aud modified, without the slightest con-
cession or heed to our vemonstrances. This is unjust and Qisrespectful, aud cannot be held to be
permissible. ’

The effect of this is strongly felt in the United States, and has heen exhibited in a storm of
assaults upon the State Department and the Administration.

From Canada not a word or act ealeulated to support the friendly attitude of the President has
proceeded since the seizure of the “ Adams ™ and “ Doughty;” hut the Ottawa Government has refused
supplies of the most trivial nature to vessels homeward bound.

When charges have uot beeu et they have attacked the private character of the tishermen making
them. Lord Lansdowne trades upon our supposed inconvenience, and Captain Quigley upon the fears
and humanities of our people.

How long is the patience of the President supposed to last ?

(Mr. Bayard had before him the following Statement as to duties, &c. :—)

Torar Exports and Imports, United States and Canada, 1886, from United States’ Tyeasury Tables :—

Dinports into United States from— Dollars.
(a.) Nova Scotis, New Brunawick, and Prince Edward Island ., . .. 4,556,980
(4.) Quebec, Ontarig, Manitoba, and the North.west Territory .. .o 31,263,469
(l-‘.) British Columbis . o0 e . o ) .e l,‘sa.587
(d.) Newfoundland and Labrador .. . . . . e 192,302
Total . ve e .o .o s ve 3704960338
Exports (domestic) from the United States to—
(d.g Nova 8Bootia, &e. Y] .e .o e ) .. .o 2,502’011
(5.) Quebec, &c... .e . . . . ve .. 26,301,962
(¢.) British Columbia v ve . . . v .. 1,840,312
’d.) Newfoundland e . .. . .e . v 1,308,839
Total .e .o ve ae .o .o ve 31,953,12‘

[Norz.—Tbe Cansdisn official Returns of the trade of the Dominion in 1886 give the exports from Canada to the United States
at 86,578,769 dollars, and the imports into Canada from the United States at 44,858,039 dollara. The diserepancios cannot be
«xplatned by adding in the export from the United States of foreign producte, which amountsd to 2,831,897 dollars by the Unlted
States’ Treasury Tables.}

AMOUNT of the above dutiable, and Amount of Free Imports into the United States from Canada.

Pree of Daty. Dutiable.

Dollars. Dollars,

a.) .. . . 1,845,586 3,530,362

8.) .. 5N . 12,911,559 24,317,090

e.) o0 . o 441,018 1,512,424
4.).. e . Not included. Not included.

Total .. 15,198,163 29,659,876

Dauties .. .. . 6,769,354

(22-8 per cent.)

AVERAGE «d valorem Duties, Dutiable Goods only being regarded.

Per cent.
In United States on Canadian goods .. e . . . . o e—
In Canada on United States’” goods .. . . . . .. 228
AMOUNT of Fish imported from Canada.
Dollars.
Free . . . . . . ve . .o 1,085,416
Dutiable .. e . .. . . . .o 957,540
Towl .. . . o . . . 2,022,956
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AMOUNT of Fish imported from the United States by Canada.

Doilexs.
Free . .. . - . . e . o -918
Dutishle .. v . . . . . ‘e v 395,520
Total .. aw . Y} e ‘e . . 396,‘39

Canada imposes an ad valorem duty of 14-2 per cent. on American fish (dutiable) imported into
the Dominion. - ,

The United States imposes on Canadian fish an ad valorem duty of dollars,

Amount of duty collected by Canada on American fish, 56,762 dol. 98 c.

Ditto, by United States on Canadian fish, © dolaxs.

No. 99.
Foreign Office to Colonial Office.

Foreign Office, December 31, 1887,
[Transmits copy of Sir L. West’s No, 336 of December 6, 1887: ante, No. 95.)
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