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ORDERS OF REFERENCE

House oF COMMONS,

Fripay, February 4, 1955.

~

- Resolved, That the following Members do compose the Standing Committee
. on External Affairs:

Aitken (Miss) Fleming MacInnis
~ Balcer Garland MacKenzie
- Bell Gauthier (Lac St. Jean) Macnaughton
Boisvert Goode McMillan
- Breton Henry Patterson
- Cannon James Pearkes
Cardin Jutras Picard
-~ Coldwell Kirk (Shelburne- Richard (Ottawa East)
- Crestohl Yarmouth-Clare Starr
~ Croll Knowles : Stick
Decore Low Stuart (Charlotte)
- Diefenbaker Lusby Studer—35

Ordered, That the Standing Committee on External Affairs be empowered
to examine and inquire into all such matters and things as may be referred
. to them by the House; and to report from time to time their observations and
| opinions thereon, with power to send for persons, papers and records.

THURSDAY, February 17, 1955.

Ordered, That the name of Mr. Fulton be substituted for that of Miss
Aitken; and

Ordered, That the name of Mr. Green be substituted for that of Mr. Starr;
and

Ordered, That the name of Mr. Montgomery be substituted for that of
Mr. Fleming on the said Committee.

THURSDAY, February 24, 1955.
Ordered, That the following Bill be 'referred to the said Committee:

Bill No. 3, An Act respecting the Construction, Operation and Maintenance
of International River Improvements.

Monpay, February 28, 1955.

i Ordered, That the name of Mr. Applewhaite be substituted for that of
Mr. Goode; and

That the name of Mr.'Byrne be substituted for that of Mr. Boisvert on the

| said Committee.

54992—13%
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2 STANDING COMMITTEE

TuespAy, March 1, 1955.

Ordered, That the said Committee be empowered to print from day to day A

750 copies in English and 300 copies in French of its Minutes of Proceedings
and Evidence and that Standing Order 64 be suspended in relation thereto.

Ordered, That the said Committee be authorized to sit while the House
is sitting.

Monpay, March 7, 1955.

Ordered, That the name of Mr. Jones be substituted for that of Mr.
Coldwell; and

That the name of Mr. Herridge be substituted for that of Mr. Knowles
on the said Committee.

Attest.

LEON J. RAYMOND,
Clerk of the House.

BILL 3

An Act respecting the Construction, Operation and Maintenance of Inter-
national River Improvements.

Her Majesty, by and with the advice and consent of the Senate and House
of Commons of Canada, enacts as follows:

Short Title

1. This Act may be cited as the International Rivers Act.

Interpretation

2. In this Act,
(a) ‘““international river” means water flowing from any place in Canada
to any place outside Canada; and
(b) “international river improvement” means a dam, obstruction, canal,
reservoir or other work the purpose or effect of which is
(i) to increase, decrease or alter the natural flow of an international
river, and
(ii) to interfere with, alter or effect the actual or potential use of
the international river outside Canada.

Regulations

3. The Governor in Council may, for the purpose of developing and

utilizing the water resources of Canada in the national interest, make regulations

(a) respecting the construction, operation and maintenance of inter-
national river improvements;

(b) respecting the issue, cancellation and suspension of licences for
the construction, operation and maintenance of international river
improvements; :

(¢) prescribing fees for licences issued under this Act; and

(d) excepting any international river improvements from the operation

of this Act.




Licences

, 4. No person shall construct, operate or maintain an international river
- improvement unless he holds a valid licence therefor issued under this Act.

Penalties

5. Every person who violafes this Act or any regulation is guilty of an
~ offence and is liable ;
(a) on conviction on indictment to a fine of five thousand dollars or to

imprisonment for a term of five years, or to both fine and imprison-
ment; or

(b) on summary conviction, to a fine of five hundred dollars or to

imprisonment for a term of six months, or to both fine and impri-
sonment.

6. The Governor in Council may order that any international river im-
provement or part thereof constructed, operated or maintained in violation of
this Act or the regulations be forfeited to Her Majesty in right of Canada,
and any thing so forfeited may be removed, destroyed or otherwise disposed
of as the Governor in Council directs; and the costs of and incidental to such
removal, destruction or disposition, less any sum that may be realized from
the sale or other disposition thereof, are recoverable by Her Majesty in right
of Canada from the owner as a debt due to the Crown.

General

7. This Act does not apply in respect of an international river improvement
constructed under the authority of an Act of the Parliament of Canada.

8. Her Majesty in right of Canada or a province is bound by this Act.

9. All international river improvements heretofore or hereafter constructed,
and not excepted from the operation of this Act, are hereby declared to be
works for the general advantage of Canada.

10. For a period of one year after the day on which this Act comes into

. force, sections 4, 5 and 6 do not apply in respect of international river improve-
| ments existing on that day.
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REPORT TO HOUSE
TuespAY, March 1, 1955.

The Standing Committee on External Affairs begs leave to present the
following as its

FIRST REPORT
Your Committee recommends:

1. That it be empowered to print from day to day 750 copies in English
and 300 copies in French of its Minutes of Proceedings and Evidence and
that Standing Order 64 be suspended in relation thereto.

2. That it be authorized to sit while the House is sitting.

All of which is respectfully submitted.

L. PHILIPPE PICARD,
Chairman.




MINUTES OF PROCEEDINGS
TuESDAY, March 1, 1955.

The Standing Committee on External Affairs held an organization meeting
this day at 10.45 o’clock a.m. Mr. L. Philippe Picard, Chairman, presided.

Members present: Messrs. Applewhaite, Bell, Byrne, Cannon, Cardin,
Coldwell, Crestohl, Croll, Diefenbaker, Gauthier (Lac Saint-Jean), Green,
Jutras, Kirk (Shelburne-Yarmouth-Clare), Knowles, Low, Lusby, Macnaugh-
ton, McMillan, Montgomery, Patterson, Pearkes, Richard (Ottawa East),
Stick and Studer—(25).

In attendance: Honourable Jean Lesage, Minister of Northern Affairs and
National Resources, Mr. Maurice Lamontagne, Assistant Deputy Minister and
General A. G. L. McNaughton, Chairman, Canadian Section, International
Joint Commission; Thomas Ingledow, vice-president and Executive Engineer,
British Electric Co. Ltd., Vancouver, B.C.

The Chairman read extracts of the Orders of Reference, more particularly
the following:

“THURSDAY, February 24, 1955.

Ordered, That the following bill be referred to the said Committee:
Bill No. 3, An Act respecting the Construction, Operat1on and Maintenance of
International Rivers Improvements.”

On motion of Mr. McMillan,

Resolved,—That the Committee ask permission to sit while the House is
sitting.

On motion of Mr. Crestohl,

Resolved,—That the Committee request permission to print from day to
day 750 copies in English and 300 copies in French of its minutes of proceedings
and evidence.

Pursuant to notice, the Chairman stated that it was intended to proceed
this day with the consideration of Bill No. 3, to hear General MacNaughton
thereon, and to complete consideration of the Bill before examining External
Affairs estimates.

Thereupon, Mr. Green moved, seconded by Mr. Pearkes

y “That the Governments of the provinces in which there are international
rivers as defined by the Bill be invited to send representatives to assist the
Committee in the study of the Bill.”

And a debate arising, Mr. Croll, whlle accepting the idea of postponing
the hearing of evidence until the provmces were acquainted with the fact
that the Committee was entrusted with the study of this Bill, objected to
“inviting” the provincial governments and suggested “notifying” the provinces.
Whereupon, the Chairman read a motion he had just redrafted as follows:

“That the provincial governments be notified that hearings will be held
by the External Affairs Committee of the House of Commons on Bill No. 3,
the first meeting being scheduled for Tuesday, March 8 at eleven o’clock.

5
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Should these provincial governments wish to make representations in writing
to the Committee or send representatives, such representations will be duly
considered by the Committee and such representatives will be welcome and
dates will be set for hearing them.”

The question being put, it was resolved in the affirmative.

It was agreed, at the suggestion of Mr. Pearkes, to so inform by wire the
ten provincial Premiers.

Honourable Jean Lesage was heard briefly.

The designation of the members of the Agenda (Steering) sub-committee
was, after discussion, left to the Chairman.

Mr. Coldwell referred to the evidence given last session by Mr. Cavell
on the Colombo Plan and suggested that Dr. Hugh Keenleyside be invited
to appear at an appropriate time on technical aid in relation to the said Plan.
The suggestion was well received.

It was decided that General McNaughton be the first witness at the
next meeting of the Committee.

At 11.50 o’clock, the Committee adjourned to the call of the Chair.

WEDNESDAY, March 9, 1955.
(2)

The Standing Committee on External Affairs met this day at 3.30 o’clock
p.m. Mr. L. Philippe Picard, Chairman, presided.

Members present: Messrs. Applewhaite, Balcer, Bell, Breton, Byrne,
Cannon, Cardin, Crestohl, Croll, Fulton, Garland, Gauthier (Lac Saint-Jean),
Green, Henry, Herridge, James, Jones, Jutras, Kirk (Shelburne-Yarmouth-
Clare), Low, Maclnnis, Macnaughton, McMillan, Montgomery, Patterson,
Pearkes, Richard (Ottawa East), Stick, Stuart (Charlotte), Studer—(30).

In attendance: Honourable Jean Lesage, Minister of Northern Affairs and
National Resources; Mr. Maurice Lamontagne, Assistant Deputy Minister;
Mr. John Davis, Economic Adviser, Department of Trade and Commerce;
General A. G. L. McNaughton, Chairman, Canadian Section, International
Joint Commission; Mr. J. L. Dansereau, Commissioner; Miss E. M. Sutherland,
Secretary; Mr. J. L. MacCallum, Legal Adviser; Mr. J. D. Peterson, Engineering
Adviser; Mr. D. G. Chance, Assistant Secretary; Mr. Thomas Ingledow, Vice-
President and Executive Engineer, British Columbia Electric Co. Ltd., Vancou-
ver, B.C.

The Honourable Jean Lesage read a statement and tabled copies of the
following which were distributed and incorporated in the evidence:

1. Suggested amendments to Bill No. 3;

2. List of rivers crossing the international boundary from Canada into
the United States;

3. List of boundary waters and their principal Canadian tributaries.

The Chairman then read into the record:
1. Copy of his telegram sent on March 1 to the ten Provincial Premiers;
2. Reply of the Premier of British Columbia dated March 3;
3. Telegram from the Premier of British Columbia dated March 8;




: ' “f.rom the Attorney-General of New Brunswxck dated
! March 8;

7. Reply of the Premier of Saskatchewan dated March 4;

8. Reply from the Attorney-General of Nova Scotia dated March 8.

- The Premier of British Columbia havmg, in his reply, suggested April 26
as a possible convenient date on which to be heard, on motion of Mr. Croll,
seconded by Mr. Cannon,

i Resolved,—That the Committee set forthwith April 26 or April 27 as
~ dates on which British Columbia representatives could be heard.

It was agreed that witnesses could be recalled if requested.

i It was further agreed that the Chairman communicate by air mail with the
. Provincial Premiers and that they be sent copies of the printed evidence when
- available. i

The Committee then resumed consideration of Clause 1 of Bill No. 3.

General McNaughton was called and read a prepared statement using
~ appropriate maps, two International Joint Commission officials assisted him in
his references to rivers.

The witness tabled for distribution copies of the Rules of Procedure, Text
~ of Treaty and Reference of the International Joint Commission as well as seven
. tables which were ordered printed as appendices. (See Appendices 1 to 11
~ inclusive to this day’s evidence.)

At 5.40 o’clock p.m., General McNaughton’s examination still continuing,
‘the Committee adjourned until Thursday at 11.00 o’clock a.m.

Antonio Plouffe,
Clerk of the Committee.






VERBATIM DELIBERATIONS
- MarcH 1, 1955.

The CHAIRMAN: Gentlemen, I have been informed that at a meeting held
recently I was proposed and elected as chairman of this committee, and I wish
to thank you for this honour.

The committee, as you know, has as its customary order of business the
following:

That the standing committee on External Affairs be empowered to
examine and inquire into all such matters and things as may be referred
to them by the House; and to report from time to time their observations
and opinions thereon, with power to send for persons, papers and records.

Up to now, this year, the only order of business we really have before us
is the one that has been sent to us from the House which reads as follows:

THURSDAY, February 24, 1955.
Ordered—That the following bill be referred to the said committee:

Bill No. 3, an Act respecting the construction, operation and maintenance
of international river improvements.

That is the only order of business we have before us until such time as the
estimates of the Department of External Affairs are referred to the committee—
which may happen in the very near future. Since many members have been
changed and the membership of the committee has been altered somewhat in
view of this study of Bill No. 3, after consultation with the whips or the leaders,
of the different groups it has been agreed that we should carry on with a study
of Bill No. 3 until we are definitely finished with that order of business. There-
fore, in order to have a sequence in our proceedings, I suggest that we carry
on with the study of Bill No. 3. I shall call clause I.

Mr. CoLbWELL: Mr. Chairman, since I shall not be here again for some
time—I am going to be changed—and since this bill is to be dealt with first,
and subsequently arrangements may be made for some study of the estimates,
I would like to make a couple of suggestions this morning for the record.

We have heard Mr. Cavell of the Colombo Plan from time to time, and I

hope this year the committee might be inclined to call Dr. Keenleyside to give
evidence on technical aid.

When I was at the United Nations last time I saw Dr. Keenleyside and I
asked him if he would be willing to come to this committee and outline technical
aid and its relationship to the Colombo Plan, to point four and so on. He told
me at the time that he could not say whether he could come or not and that he
would have to clear with the secretary general. Subsequently he told me that

he had cleared with the secretary general and if the committee called him, he
would be very happy to come.

I want to say that, since I may not be here at the end of the study of Bill
No. '3, when .the other business is proposed. So if the committee and you Mr.
Chairman, will bear that in mind, I think it would be very worthwhile.

9
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The CHAIRMAN: Thank you, very much, Mr. Coldwell. At any rate, I
assume we will—as we have had in past years—have a steering committee, at
which time these matters can be brought up. And I was about to say that the
choice of any witnesses and so on after this morning will be left in the hands
of the steering committee, and that Mr. Coldwell’s proposal will be dealt with

_ by the steering committee, and if the personnel of the steering committee is

left in the hands of the chairman as in the past I will consult with the different
leaders or whips as to their wishes concerning the members of that steering
committee. Then as soon as the steering committee has decided that we should
pass to another order of business, we will then be in a position to make further
suggestions to the main committee.

The clerk of the committee reminds me that there are a number of import-
ant things to do before we go on with the bill. I would like a motion enabling
the committee to sit while the House is sitting. It is moved by Mr. McMillan
that the committee ask permission to sit while the House is sitting. Motion
agreed to. Another important motion is that the committee be authorized to
print its proceedings from day to day, six hundred copies in English and three
hundred copies in French. That is the number that was printed last year and
which covered the need, but not much over. Is this considered to be sufficient
in both languages, that the committee be authorized to-print six hundred copies
in English and three hundred copies in French of its minutes and proceedings?
It is moved by Mr. Crestohl.

Mr. KnowLES: I wonder if that would be enough for the time that we are
on Bill No. 3, Mr. Chairman?

The CHAIRMAN: That may be true.
Mr. KNOWLES: Since there is wide public interest in the question.

The CHAIRMAN: That is right. We might increase it. What would be your
suggestion?

Mr. CanNON: I would suggest seven hundred and fifty copies in English.

The CHAIRMAN: Very well, agreed that seven hundred and fifty copies
in English and three hundred copies in French be printed. That is for so long
as we are studying Bill No. 3.

Now, with your permission, I shall call clause 1 of Bill 3:

An Act respecting the Construction, Operation and Maintenance of Inter-
national River Improvements.

Her Majesty, by and with the advice and consent of the Senate and
House of Commons of Canada, enacts as follows:

SHORT TITLE.

1. This Act may be cited as the International Rivers Act.

I suggest this is the moment when we might consider the best procedure
to be followed. I would assume that we might want first to have a general
outline of the situation from the chairman of the International Joint Com-
mission who has appeared before us before. He might give us an idea of
the topographical and geographical situation concerning this bill, the Columbia
River basin, the Fraser, and so on. But I am in the hands of the committee
whether you want to have this witness now or not. As I understand that some
people may have other views, I shall ask the committee for its views.

Mr. GREEN: Mr. Chairman, I heartily agree that General McNaughton
should be the first witness before the committee. There is no doubt that his
evidence is of the utmost importance. However, I suggest to you sir, that
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before we begin to take evidence, an invitation should go out to the provincial
governments concerned with this bill, inviting them to send representatives
here to assist us in the study of the bill.

There has been a good deal of heat generated over this bill in my own
province of British Columbia and I cannot emphasize too strongly the fact
that if the Columbia basin is to be developed to its full potential, there must
be cooperation between the dominion government and the provincial govern-
ment of British Columbia.

General McNaughton himself urged that upon us in the meetings of the
External Affairs committee last year. In fact, he said that all his ‘efforts

-on the International Joint Commission were directed to making the very

best deal, all the benefits of which would go to the province of British Columbia.

And because there is this background, I think it would be very unwise
to commence our hearings without giving the provincial governments a chance
to send representatives. They may not choose to do so, but if they make that
decision, the responsibility will rest with them On the other hand, if we
start in with our main witness, and then in a week, or two weeks from now
we invite the provincial governments to send someone down, they will say
— and they could rightly say — “Oh well, you did not have us there to hear
the whole story, and now you are just dragging us in, and we will have nothing
to do with it.”

In my opinion, speaking as a British Columbian, it would be disastrous
to allow a situation like that to occur. In my view I think that not only
the government of British Columbia should be invited, but also the govern-

~ments of the other provinces which have international rivers within their

boundaries.

I am not quite clear as to which they are, but I believe that Alberta has
at least one, and that Saskatchewan has two or perhaps more, and we know
that Quebec has the Saint John river and that New Brunswick of course is
very much concerned with the Saint John river after it flows out of Quebec
and into Maine and back into New Brunswick. So I think that these provinces
at least should be invited to send representatives.

The CHAIRMAN: In order to clear up a point, may I ask this: do you
mean that we should invite them, propose to send representatives, or that we
should just notify them that we are entrusted with the study of Bill 3 and
would welcome any representations they care to make. '

Mr. GReEeN: I move this motion, seconded by Mr. Pearkes, “that the
governments of the provinces in which there are international rivers as defined
by this bill, be invited to send representatives to assist the committee in the
study of the bill”. You will notice that I have carefully refrained from
wording my motion in the nature of a summons or a command or anything
arbitrary. It is merely that they be extended an invitation to sit in with
us here and help us to study the bill.

I submit that to proceed otherwise would be to give offence, and quite
properly to give offence, to any of those governments, and with regard to the
government of British Columbia in particular. I point out that they have had
experts working with General McNaughton on the Canadian section of the
International Joint Commission, they have a committee which is known as
the Columbia River Basin Advisory Committee; and I see no reason why the
chairman of that committee or representatives, or members of that committee
could not be invited to come here and give us valuable advice.

My motion, Mr. Chairman, does not go any further than to include the
provincial governments but I should think that it would be wise and helpful
if some of the companies concerned were also given an opportunity to appear.
There is the Kaiser Aluminum and Chemical Corporation which, of course,
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is very much involved with the projected dam at Castlegar on the Arrow
lakes, and the Consolidated Mining and Smelting Company which is also
involved because of its power plants to the value of several million dollars
on the Kootenay which is a subsidiary of the Columbia, and it also has a
big plant at Waneta, and under this bill all those plants will, within a period
of a year, have to get a license from the dominion government.

The CHAIRMAN: You might extend that too to the Aluminum Company
of Canada which has a plant at Kitimat and to all companies that might be
affected by this bill. | ;

Mr. GReeN: I am not including that in my motion, Mr. Chairman. I am
simply asking that the provincial governments be invited to send repre-
sentatives. If that invitation is to be a fair one, they will have to be given
the benefit of deciding whether they want to send someone, and also who
they want to send. So that, if my motion carries, we could perhaps defer
hearing General McNaughton until later, be it in a week’s time or only until
the first of next week. ;

The CHAIRMAN: I shall first read the motion in order to open the dis-
cussion. It is moved by Mr. Green and seconded by Mr. Pearkes ‘“that the
governments of the provinces in which there are international rivers as
defined by the bill be invited to send representatives to assist the committee
in the study of the bill.” Discussion is now open.

Mr. CrorL: I think Mr. Green has a point to which the comrmttee should
give consideration. I think the point he has made is very good. We ought
to have before us as many of the people who are concerned as we possibly
can who want to be heard. And I think it would be premature for us to
hear General McNaughton until such time as the people who should be here
are already here. I find it a little difficult to follow Mr. Green and I would
ask him to make one change.

I do not like the idea of the word ‘“invited”, which I-think carries with
it some implications. However, if Mr. Green would be satisfied to change
his wording to “that the governments be notified”, that is, that we will notify
them that at such a time and so on, the provinces may be here and will
be heard before this committee with respect to this bill and then leave it
up to them, they can come or they may not come, and it is a matter -for
them entirely.

I think it is the usual or the ordinary procedure in_dealing with other
provinces that rather than inviting them we notify them and say that they
will be welcome if they wish to come, and that we can arrange it for them
at a suitable time.

Mr. GreeN: Would it meet your purpose if we used the word “invite”,
added in. further along in the motion, that they be invited to help us study
the bill? I want to get away from the idea that we are simply sending out
a formal notice to the effect that here we are going to meet, and it is up
to you. :

Mr. CrorL: Well, Mr. Chairman, these provincial governments have com-
mittees and they know what committees do as well as we do. We could
notify them and they would be here and of course we will hear them, or
all those who wish to be heard; but I do not think we should send out an
invitation to them. I think we should merely advise them and give them
an opportunity so that if any of them do not appear, they are not put in an
impossible position of having to answer for not having accepted an invitation.
We can notify them and if they accept the notification they will come and
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3

- if not they will not come. So if Mr. Green is prepared to accept that change,

» ~ then I am prepared to support his motion. Perhaps you would be good enough

to read it again, Mr. Chairman.
The CHAIRMAN: While Mr. Croll was speaking, I just jotted down a few

b notes and I will tell you what I have: “that the provincial governments . . .”
. Should we say that the provinces or the provincial governments be notified
. that hearings will be held by the External Affairs committee of the House
| on Bill 3 “An Act respecting the Construction, Operation and Maintenance of
. International River Improvements”, and say that if they wish to send repre-

sentatives they will be welcomed by the committee? Would that be alright?
Mr. GrReEN: That would be satisfactory to me, sir.
The CHAIRMAN: That would avoid the effect of inviting, because, after all,

. the provinces have a great care over their own autonomy, and if we send an
. invitation—. |

Mr. GReEEN: The last few words of your proposal meet my point and in
effect put out the welcome mat.

The CHAIRMAN: We are not inviting them; we are saying that if they care
to come, they can come. If we invite them, would we not be irritating the
sensitiveness of some of the provinces in having a federal committee inviting
some autonomous bodies?

“That the provincial gouvernments be notified that hearings will be held
by the External Affairs Committee of the House of Commons on Bill No. 3—”
“An Act respecting the Construction, Operation and Maintenance of Inter-
national River Improvements”’, and that if they wish to send representatives,
they will be welcome.

Hon. Mr. LEsAGE: You had better set a day and an hour for this study.

The CHAIRMAN: We can commence the study at the next meeting on
Tuesday of next week, which gives them seven days.

Mr. BYRNE: Mr. Chairman, I doubt if there is this sensitivity in the
provinces, or in the officials of the provinces which would be disturbed by the
wording of an invitation, and I for one would not be too concerned about it.
But I do think that since this bill has application involving provinces, and in
view of the serious objection that has been taken to the bill, in that it interferes
with provincial rights; therefore all ten provinces may be cordially extended
an invitation or as you will. I do not think that politicians are going to be
too concerned about the wording. The next point is that Mr. Green suggested
we should not hear General McNaughton until these people have had time to
decide whether or not they wish to be present. I think there has been enough
publicity regarding this bill in the past few months. Most of the provinces
know something is going on in Ottawa with respect to international rivers.
Surely they have decided one way or another whether they wish to attend.

It has been said that there has been more heat than light generated on this
question, and with that statement I heartily agree. But we should have an
opportunity, I feel quite, sure to get some light on the matter because the
government will, through its officials, give evidence as to why they feel this
bill is necessary. And to ask the provinces to come here without that informa-
tion, perhaps, I think would be stealing a march. Therefore let us hear the
technical reasons behind the action which the government has taken and let
us give the provinces time to consider it and to decide whether they want to
send their people here. I would like to have a little light, even more than
we now have, in hearings about this subject and I would like to hear from the
officials of the International Joint Commission just as soon as possible.
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Mr. CRoLL: Mr. Chairman, I think it would be quite disrespectful on our
part if we heard General McNaughton before the provinces were notified. Some
provinces know a good deal about this problem. General McNaughton will
be able to develop it in such a way that we will be informed of the provinecial
rights ihvolved, and I think it would be wrong for us to hear witnesses on
this most important matter until the others have an opportunity to be here.

Mr. APPLEWHAITE: Before the motion is put, Mr. Chairman, I suggest that
we have two questions before us: one is that of the invitation to the other
provinces; and the other is when we shall hear General McNaughton. I am
glad the Minister of Northern Affairs is here. We all know that most people
are thinking about this general bill in connection with the proposals on the
Columbia river. I would like the committee to know that this bill affects
two rivers, each of which is far more important than the Columbia will ever
be, namely, the Stikine and the Yukon rivers.

In so far as the Yukon is concerned, we had a somewhat similar misunder-
standing some years ago in connection with the possible use of the Yukon, but
which never reached the stage that the Columbia river went to. I want to
make certain that when the provinces are coming here that the Minister of
Northern Affairs invite the interested people of the Yukon. Their horsepower
potential is larger than that of the Columbia. And I would like to be sure
that they would be adequately protected. Perhaps the Department of Northern
Affairs or somebody from the Yukon Territorial Council might also be invited
to attend.

Hon. Mr. Lesage: With your permission, Mr. Chairman, I would like
to draw, the attention of Mr. Applewhaite to the fact that the industrial
resources of the Yukon are a federal responsibility and consequently they are
my responsibility. I shall be attending and so shall my deputy and official
representatives concerned at all the sessions of this committee and following
them very closely. So you may rest assured that the interests of the Yukon
will be protected.

Mr. BYRNE: Mr. Chairman, do we have a motion as to whether we shall
hear the government witnesses or not?

The CHAIRMAN: No. I will read the motion that has priority. Having
in mind all that has been said I have been trying to redraft. The motion as I
redrafted it reads as follows:

That the provincial governments be notified that hearings will be
held by the External Affairs committee of the House of Commons of
Canada on Bill No. 3, the first meeting being scheduled for Tuesday
March 8, at 11 A.M. should these provincial governments wish to make
representations in writing to the committee or send representatives,
such representations will be duly considered by the committee and
such representatives will be welcome and dates will be set for hearing
them.

That is the motion as it stands now. Does it agree with your views?

Mr. GREEN: I would ask that you use the wording that they will: be
welcome.

The CHAIRMAN: Yes, I have done so. 1 was thinking that perhaps
they might want to make representations in writing or they might want to
send somebody. So I have said ‘“‘such representatives will be welcome.”

Mr. GREEN: Oh, I am sorry, Mr. Chairman. I did not hear it.

The CHAIRMAN: I am sorry, Mr. Green. I have a cold and the grippe
and my voice does not carry very far.

Mr. ByrNE: It has been pointed out that this committee has made some
changes in its personnel for the purpose of dealing with the “International Rivers
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:‘ Bill”. And as the House is moving along now into the stage where committees
. will be sitting often, and in view of the fact that this bill has been before the
~ House for a considerable length of time, and in view of the fact that opposi-
~ tion to it has been on the basis that it is restrictive of provisional rights, I am
. sure that the various governments are aware of what is taking place.. Therefore
I cannot see why we should delay for any great length of time. Furthermore,
- I suggest it would be an act of discourtesy to the provincial governments to

hear General McNaughton a week or two weeks before them. Are we

i going to say to the provincial governments that we want to hear them before

we hear the reason or the purpose prompting this bill? Have we a purpose

| for bringing in this bill or not?

The CHAIRMAN: I shall put the first question first, and that is: whet}}er
the motion, as redrafted is approved or not: and then we can go on with

another proposal in order to keep the matter in order.

Mr. PEARKES: Mr. Chairman, I seconded that motion, and the changes

which have been made have my concurrence. And I would suggest_ that poticgs
~ to the western provinces be sent by wire because the weather is closing in

and mailed letters may not get through promptly.
The CHAIRMAN: With the consent of the committee I will put the question.

. the motion as amended reads as follows:

That the provincial governments be notified that hearings will be
held by the External Affairs committee of the House of Commons of
Canada on Bill No. 3, the first meeting being scheduled for Tuesday,
March 8, at 11 a.m. Should these provinces wish to make representa-
tions to the committee or send representatives, such representations
will be duly considered by the committee and such representatives will
be welcome and dates will be set for hearing them.

All those in favour of this motion please show their hands?
CLERK OF THE COMMITTEE: (Counting) Eighteen.

The CHARMAN: All those against?

CLERK OF THE COMMITTEE: None.

The CHAIRMAN: Therefore this motion is carried as amended and copy
of it will be wired today by night letter to the premiers of the ten provinces.
Now, Mr. Byrne would you move that despite this we should hear general

| McNaughton. g

Mr. BYRNE: I am just wondering if it is going to be an act of discourtesy
to hear General McNaughton; and are we going to know what we have this
bill for?

The CHAIRMAN: The steering committee between now and then will be
sitting and I assume will set the date when witnesses will be heard. General
MecNaughton is the foremost expert on the problem. as far as the technical
side of it is concerned. Shall we say that we have the consent of the committee
that the first witness in any event will be General McNaughton?

Agreed.

He will be heard on Tuesday, March 8.

Mr. KNowLEs : May I ask if you wish to have a discussion as to the
hearings of any further witnesses to be called, or would you rather have that
dealt with in the steering committee?

Hon. Mr. LESAGE: Perhaps I might say a few words about the witnesses

| you might wish to have called. General McNaughton has had experience as

chairman of the International Joint Commission and in the interpretation and

application of the treaty of 1909 on boundary waters. I feel that he is the

man who is in the best position to give us the background of the whole
54992—2
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situation and I believe that has been agreed. I would point out that the
deputy minister and the economists of the department of Trade and Commerce
will be in attendance along with the economists of my department who will
also be in attendance, as well as the officials of the water resources division
and the water resources engineers. They will all be at your disposal on
any technicalities. And as far as legal interpretation of the bill is concerned,
I am told that Mr. Varcoe, Deputy Minister of Justice, could be heard. I have
no suggestions to make. It is up to the steering committee or to the committee
itself, but before hearing any witnesses it might be a good thing to be given
the general background of the bill, its legal interpretation and the economic
and technical factors of the bill before we go into other details. I just wanted
to tell the committee who would be at your disposal, and who will give.
explanations on the economic, legal, and technical aspects of the bill.

Mr. CoLDWELL: When you hear General McNaughton you will probably
be able to decide what witnesses you want to call next.

Hon. Mr. Lesage: That is what I thought really.

Mr. CoLpweLL: It would be premature for us to decide today when you
are going to have certain officials following General McNaughton.

The CHAIRMAN: I am one of those who believe a committee should decide
for itself and not the steering committee. But it has been the practice to
have one and General McNaughton’s evidence may take more than one
meeting and it might be easier for a small body of eight or nine people to
decide who shall be the next witness: whether we shall have technicians
from the department or whether we shall meet immediately the representa-
tives of the Department of Justice as to the legal implications. I think
the technical side should be dealt with first and the judicial side immediately
after before we deal with the representations from the different provinces
which are interested bodies, because we can get a thorough picture of the
problem only when we have all the experts who have contributed to the
drafting of this bill here before us before we can see the counterpart.

Mr. GRegN: Mr. Chairman, would the minister tell the committee which
rivers his department considers to be international rivers? In the House he
said there were about 20. It would be helpful if we could have a list today.

Hon. Mr. Lesage: If I may say so I believe it would be much more
satisfactory to the members of the committee—this is a suggestion—that
the question of the extent of the application of the bill should be discussed
by Mr. Varcoe first and then in the light of what Mr. Varcoe has said the
head of the water resources division of the Department of Northern Affairs
and National Resources could with maps explain to all the members of the
committee which rivers in Canada do come under the Act in the light of
the legal explanations of Mr. Varcoe. It seems to me it would be much
more satisfactory to the members of the committee. General McNaughton’s
exposé, I understand, as to the general background will not have any
bearing on the fine points which may come up about the selection of the
rivers which are to come under the bill. '

Mr. GReeN: I will put my request in this way. Will the minister give us
a list of the rivers which flow from Canada to the United States.

Hon. Mr. LesaGe: Yes, but it seems to me it would be easier after we
have Mr. Varcoe’s explanation.

Mr. GREEN: He would not know any more about that than your
department?

Hon. Mr. LEsage: I believe it would be easier.
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Mr. GrReEN: This must be very carefully considered. All I am asking
is that we be given a list of the rivers which flow over the border into the
United States.

Hon. Mr. LeEsage: I will try to obtain that.

The CHAIRMAN: Mr. Green, you are the first one who objected to having
| the full general picture by General McNaughton. We should not enter into
' the details of which 'river comes in or does not come in now before we have
. the different provinces notified.
: Mr. GReeN: I am not asking for the rivers which come under the bill
 because I realize there may be tributaries. What I am asking for is the list
- of the rivers which actually cross the boundary.

Hon. Mr. LeEsage: Which actually flow from Canada to the United States

which are not boundary waters.

Mr. GReeN: Yes.
Hon. Mr. LesaGge: All right.

Mr. PEARkES: Could we have the list of the 20 rivers to which the
minister referred?

Hon. Mr. LeEsage: I said approximately 20. There are many more than
that, very small streams, which I did not have in mind. I think that I can
supply the committee with a list of the rivers which actually flow from
Canada to the United States which are not boundary waters and which are of
sufficient size, but this list, I am advising the committee now, will not be
- exhaustive. '
Mr. AppLEWHAITE: Will you include Alaska in your list?

Hon. Mr. Lesage: Definitely.

The CHAIRMAN: Gentlemen, we will adjourn until Tuesday next at
11.00 A.M. '

4

E 5499223







EVIDENCE
WEDNESDAY, March 9, 1955.

The CHAIRMAN: Gentlemen, we have with us today the Minister of North-
ern Affairs and National Resources who would like to make a statement to the
' committee. I think before we proceed we will hear him now. Mr. Minister.

Hon. JEAN LEsAGE (Minister of Northern Affairs and N atioﬁal Resources):
fThax_lk you, Mr. Chairman.

Mr. Chairman and gentlemen: before the committee gives detailed
consideration to the bill that is now before it, I think it might be useful if I
. were to outline certain proposals that I think might remove a few points of
doubt that were clearly in the minds of certain honourable members when this
measure was under discussion in the House of Commons.

In moving second reading of the bill, the Minister of Trade and Commerce
made reference to the question of boundary waters which come within the
jurisdiction of the International Joint Commission. He said at page 871 of
Hansard, that the provisions of this bill “are not intended to apply to such
boundary waters as the Great Lakes or the St. Lawrence River”, and pointed
out that “problems associated with the use, flow and levels of international
boundary waters can be resolved by reference to the International Joint

Commission which operates under the provisions of the Boundary Waters
Treaty of 1909”.

It was apparent during the discussion on second reading that some
honourable members felt that the provisions of Bill 3 were not sufficiently
clear on this point. They felt it was not entirely certain whether the legislation
- could, in its present wording, be interpreted as applying to a boundary water.
It is desirable that any possible doubt on this point should be removed—not
because there is any question as to federal jurisdiction with regard to boundary
waters—that is beyond doubt. The point is, however, that they are felt to be
adequately covered by the jurisdiction of the International Joint Commission
with regard to them. I have accordingly discussed with the law officers of
the Crown the question whether it might not be possible to modify the bill in
such a way that there can be no doubt whatever as to its intended scope.
I have been advised that this point could be made clear by an amendment to
clause 7 of the bill. The present clause 7 would become subsection (a), and

a new subsection (b) would be added, so that the entire section would read
as follows:

7. This Act does not apply in respect of an international river
improvement

(a) constructed under the authority of an Act of the parliament of
Canada, or

(b) situated within boundary waters as defined in the treaty relating
to boundary waters and questions arising between Canada and the

United States signed at Washington on the 11th day of January,
1909.

; I wish to advise the committee that, at the appropriate stage, I will be
- prepared to accept, on behalf of the government, an amendment to introduce
. a subsection (b) in clause 7 in the terms I have indicated.

19
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A further point that emerged in the course of the debate in the House
was that the present wording of the bill left some doubt as to the effect its
passage might have on various legislative provisions in the provinces in related
fields. Here, too, I think certainty is very ‘desirable. I have discussed this
problem as well with the law officers and, on the basis of their advice, the
government will be prepared to accept an amendment to the bill making it
clear that it will not have the effect of overriding any valid provincial leg_isla- L
tion, except in the case of direct repugnance to the provisions of the bill or the
regulations passed under it. This purpose can be effected by the insertion of a
new clause 11, to read as *ollows:

11. Notwithstanding anything contained in this Act, any law of a
province which, but for this Act and regulations, would be applicable to
an international river improvement shall apply in the case of such
international river improvement except in so far as such provincial law
is repugnant to this Act or regulations.

There is one further point to which I referred myself during the course
of my speech on second reading of the bill in the House of Commons. I
mentioned then that the short title—the “International Rivers Act”’—might be
somewhat misleading because it suggests that the provisions of the legislation
apply to a particular category of rivers as such. I think perhaps this
impression may have underlain some of the enquiries with regard to the
rivers that will be covered by the legislation. As I tried to make clear in
my speech, the bill is not directed at rivers, as such. It is directed at particu-
lar types of works. The definition of “rivers” is important only in giving the
location where a work may or may not, depending on its character, come under
the provisions of the bill. Since the legislation is directed at works and not at
rivers, as such, I think it would be clearer and more appropriate if the short
title were altered so that the bill would be known as the “International Rivers
Improvements Act”. If the members of the committee share my view that this
change might make for greater clarity, I will be prepared to accept an amend-
ment at the appropriate stage to insert the word “improvements” as I have
indicated.

So that all members of the committee may have an opportunity to examine
the amendments to which I have referred, the suggested new. clauses ‘have been
brought together and are available for circulation.

BILL No. 3
Amendments suggested to clarify particular points

SECTION 1

Present wording: “l. This Act may be cited as the ‘International Rivers
Act’.”

Proposed wording: “l. This Act may be cited as the ‘International Rivers
Improvements Act’.”

SECTION 7

Present wording: “7. This Act does not apply in respect of an international
river improvement constructed under the authority of an Act of the Parlia-
ment of Canada.”

Proposed wording: “7. This Act does not apply in respect of an inter-
national river improvement

(a) constructed under the authority of an Act of the Parliament of
Canada, or
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(B) situated within boundary waters as defined in the treaty relating
to boundary waters and questions arising between Canada and
the United States signed at Washington on the 11th day of January, -
1909.”

Proposed new Section 11: “11. Notwithstanding anything contained in this
" Act, any law of a province which, but for this Act and regulations, would
be applicable to an international river improvement shall apply in the case
of such international river improvement except in so far as such provincial
law is repugnant to this Act or regulations.”

The CHAIRMAN: Have you any comments, gentlemen? Shall we carry
on to the next order of business. :

Hon. Mr. LESAGE: There was a request by Mr. Green I believe that a list
of the rivers crossing the .boundary should be supplied. In the course of
the discussion on second reading Mr. Green I believe asked me, or a member
~ of the House asked me, how many rivers crossing the boundary would be
affected by the bill. I said that I thought there were about 20 principal
rivers. We have checked carefully and I have now for distribution represent-
ative lists of rivers crossing the international boundary from Canada into
the United States. This list comprises about 40 rivers. It includes some
rivers which are much smaller than what I had in mind at the time I gave
my estimation as to the number being 20. As a matter of fact the only
waters which have not been included is a number of small streams which
have been omitted from the list which I have for distribution.

Representative List of Rivers Crossing the International
Boundary from Canada into the United States

From Yukon Territory into Alaska
Porcupine River, Black River, Yukon River.
From Yukon Territory into Alaskan Panhandle
Alsek River (through British Columbia).
From British Columbia into Alaskan Panhandle

Kelsall River, Chilkat River, Taku River, Whiting River, Stikine River,
Unuk River.

From British Columbia into Washington

Skagit River, Similkameen River, Okanagan River, Kettle River, Big
Sheep Creek, Columbia River.

From British Columbia into Idaho
Moyie River.
From British Columbia into Montana
Yahk River, Kootenay River, Flathead River
From Alberta into Montana
Milk River, Sage Creek.
From Saskatchewan into Montana

i todge Creek, Battle Creek, Frenchman River, Poplar River, Big Muddy
reek.

From Saskatchewan into North Dakota
Long Creek, Souris River.
From Manitoba into North Dakota
Antler River, Pembina River.

From Manitoba into Minnesota
Pine Creek, Sprague River.
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From Quebec into Vermont
Missisquoi River.
From Quebec into Maine

Daaquam River, Northwest Branch of the Saint John River, Big Black
River, East Lake (Chimenticook River), Little Black River.

NoOTE:—A number of small streams have been omitted from the above

list. Streams which form part of the international boundary have not been
included: all of those listed have drainage in Canada crossing the boundary
to enter the United States. ‘
; I have also with me for distribution a list of the boundary waters between
Canada and the United States as defined in the preliminary article of the
Boundary Waters Treaty dated the 11th of January, 1909, of their principal
Canadian tributaries. This paper which is ready for circulation gives the
definition of boundary waters as it is in the treaty of 1909. Then, there is an
explanatory note which reads as follows:

The list of boundary waters is exhaustive from Lake of the Woods
to the Atlantic Ocean. Small sections of rivers in the west have been
omitted because they do not create any difficulties under the present
bill. Only the principal tributaries to boundary waters have been
listed. Finally, the tributaries to the tributaries have not been included.

May I suggest, gentlemen, that at this stage this list, and the other; be
included in the printed report with the qualifications which are printed with
the lists.

Mr. RicHARD (Ottawa East): I move they be included in the minutes.

The CHAIRMAN: Moved and agreed.

List of Boundary Waters between Canada and the United States, as Defined in
the Preliminary Article of the Boundary Waters Treaty dated 11 January
1909, and of their principal Canadian Tributaries.

Boundary Waters Treaty—PRELIMINARY ARTICLE

“For the purposes of this treaty boundary waters are defined as the waters
from main shore to main shore of the lakes and rivers and connecting water-
ways, or the portions thereof, along which the international boundary between
the United States and the Dominion of Canada passes, including all bays, arms,
and inlets thereof, but not including tributary waters which in their natural
channels would flow into such lakes, rivers, and waterways, or waters flowing
from such lakes, rivers, and waterways, or the waters of rivers flowing across
the boundary.”

Explanatory Note. The list of boundary waters is exhaustive from Lake
of the Woods to the Atlantic Ocean. Small sections of rivers in the west have
been omitted because they do not create any difficulties under the present bill.
Only the principal tributaries to boundary waters have been listed. Finally,
the tributaries to the tributaries have not been included.

Boundary Waters Principal Tributaries to
Boundary Waters
Between British Columbia and Alaska
Panhandle
Portland Canal




S y
EXTERNAL AFFAIRS

Boundary Waters Principal Tributaries to
Boundary Waters

l,," Between Manitoba and Minnesota
; Lake of the Woods Buffalo Bay

Between Ontario and Minnesota
Northwest Angle Inlet
Lake of the Woods
Rainy River Pinewood River
Sturgeon River
Lavallee River

Rainy Lake Manitou River
Turtle River
Seine River
Rat River
Pipestone River

Namakan River

Namakan Lake Namakan River

Sand Point Lake

Little Vermilion Lake

Loon River

Loon Lake

Lac La Croix Maligne River

Bottle River

Bottle Lake

Iron Lake McAree Lake

Crooked Lake

Basswood River

Basswood Lake

Sucker Lake

Birch Lake

Carp Lake

Melon Lake

Seed Lake

Portage Lake

Knife River

Knife Lake

Cypress Lake

Swamp Lake

Saganaga Lake Saganagons Lake
Northern Light Lake

Maraboeuf Lake
Round Lake
Granite Bay

Granite River Granite Lake

Pine Lake

Pine River
Magnetic Lake
Gunflint Lake
Little Gunflint Lake
Little North Lake
North Lake
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Boundary Waters
Between Ontario and Minnesota

South Lake

Rat Lake

Rose Lake

Watap Lake

Mountain Lake

Lily Lakes (Fan Lake)
(Vaseux Lake)

Moose Lake

North Fowl Lake

South Fowl Lake

Pigeon River

Lake Superior

Between Ontario‘ and Wisconsin
Lake Superior

Between Ontario and Michigan
Lake Superior

Whitefish Bay

St. Marys River
Lake George
Munuscong Lake
Potaganissing Bay
Lake Huron

St. Clair River
Lake St. Clair

Principal Tributaries to
Boundary Waters

Arrow River

Pine River

Kaministikwia River

Current River

Black Sturgeon River

Nipigon River

Aguasabon River

Little Pic River

Pic River

White River

Michipicoten River

Agawa River

Montreal River
Batchawana River

Goulais River

Thessalon River
Mississagi River
Spanish’ River
French River
Pickerel River
Magnetawan River
Shawanaga River
Severn River
Nottawasaga River
Beaver River
Sydenham River
Saugeen River
Maitland River
Bayfield River
Ausable River

Sydenham River
Thames River




 Detroit River
Lake Erie

Between Ontario and Ohio
Lake Erie )

Between Ontario and Pennsylvania
Lake Erie

Between Ontaric and New York

Lake Erie -~ Otter Creek
Big Creek
Grand River

Niagara River : Welland River

Lake Ontario Humber River
Trent River
Moira River
Salmon River
Napanee River

Cataraqui River

St. Lawrence River Gananoque River

Between Quebec and New York
St. Lawrence River

Between Quebec and New Hampshzre
Connecticut River

Between Quebec and Maine

Saint John River (Southwest

Branch)

St. Francis River Blue River
~Beau Lake

Between New Brunswick and Maine
St. Francis River

Glazier Lake

St: Francis River

Saint John River Baker Brook
Madawaska River
Green River
Quisibis River
Siegas River
Grand River

Monument Brook
Chiputneticook Lakes
St. Croix River

The CHAIRMAN: Now, gentlemen, I suppose we will wait until we come in
the bill to each of the items mentioned before these suggested amendments
might be made. I thought first we should have them proposed as of now to
~ try to get a new printing of the bill to include them, but I am teld it is not
~ the practice, at this stage. So, when we come to each of these articles it will
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be time to look into the minister’s proposal. In the meantime I will take it
upon myself, with your consent, as a matter of courtesy to send copies to the
provinces who have been notified of our proceedings. A copy of this statement
by the minister will be sent to all the premiers of the provinces by mail so
that they can consider the prospective amendments in connection with the
bill as it stands now for fear that it might take some time before we can get a
printing of this evidence and send it. With your consent I will send it by
airmail tonight to all the premiers. '

Agreed.

Any questions as to the legal interpretation of the bill or the new amend-
ments might be left until such time as the Deputy Minister of Justice, Mr.
Varcoe, is available to the committee on the bill in general and the prospective
amendments thereto.

So, with your consent I will pass to the second order of business which is
the notice that we have sent last week to the different provinces. Now, as you
recall there was a proposal, a counter-proposal and finally a motion was adopted
by the committee to notify the provinces.

I will read to the committee for the record the telegram I sent to all the
premiers of the provinces together with the answers we have received in the
order of their reception and also having in mind what may be the consequence
of one or the other of the answers we received. That same night Tuesday, March
1st ten telegrams were sent out. The one addressed to Mr. Duplessis was a
French translation of the one I am reading now:

OTTAWA, March 1, 1955.

Bill 3 of the House of Commons of Canada an ‘Act respecting the
construction, operation and maintenance of international river improve-
ments was referred to the standing committee on external affairs for
study and consideration. The committee at its first meeting has adopted
the following resolution

That the provincial governments be notified that hearings will
be held by the external affairs committee on Bill 3 the next meeting
being scheduled for Wednesday March 9 at 3.30 p.m. Should the
provincial governments wish to make representations in writing to
the committee or send representatives such representations of which
50 copies would be appreciated will be duly considered and such
representatives will be welcome and dates will be set for hearing
them.

Copy of said bill is airmailed today. Dates for further meetings
of committee might be arranged to suit the convenience of provincial
representatives.

L. PHILIPPE PICARD,
Chairman.

The first answer I received was from the Premier of British Columbia
which reads as follows:

March 3, 1955.

L. Philippe Picard, Chairman standing committee, on External
Affairs, Parliament Bldgs., Ottawa, Ont.

Your telegram of March 1 received on March 2 is acknowledged
with thanks the government of British Columbia welcomes the
opportunity now afforded by your committee to make known its
views on Bill No. 3. It is our desire that arrangements be made
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permitting the Minister of Lands and Forests and attorney general
together with certain technical advisors to appear. It appears that
our legislature may be sitting for some weeks and further that some
time will be required for the purpose of composing briefs for sub-
mission therefore I suggest that this province’s representations be
scheduled for April 6, 1955.

W. A. C. BENNETT,
Premier of British' Columbia.

Now, the second day after I received this wire, I received a private
telephone call from an official of the British Columbia government stating
that they had not set the day of April 6th in order to embarrass us because
it was the date we were supposed to adjourn for the Easter recess. But
it had not dawned upon them at that moment that it might be so.

So, without making any committment one way or the other, because I
could not speak for the committee, the idea was expressed that we might
receive them after the Easter recess for consideration of their representations
or their brief, and to hear their representatives.

A suggestion was made that we should decide to go ahead as I more
or less intimated: it might be the wish of the committee; and it was said that
there was no objection to that, but that we could give them special consideration
in the way of bringing back any witnesses which they might want and which
we would have heard, and whom they might want to bring back before us.

Without committing the committee, I said that I would submit the
proposal to the committee. So, on March 8, the following telegram was sent
from Victoria by the Premier of British Columbia. It reads as follows:

Victoria, B.C., March 8, 1955

L. Philippe Picard,

Chairman, Standing Committee on External Affairs,
Parliament Buildings, !
Ottawa, Ontario.

Reference is made to my telegram of March 3 replying to your telegram
March 1 re hearings before standing committee on External Affairs in
respect Bill Number 3 of the House of Commons of Canada. In view
possibility your committee rising for Easter recess I now suggest this
province’s representations be scheduled for April 26, 1955. If provision
made for recalling any witnesses whose testimony may be pertinent to
this province’s submission this government has no objection your com-

mittee in the interim proceeding with hearing of other witnesses. Will
you please confirm.

W. A. C. Bennett, Premier of British Columbia.

That is the most positive of the telegrams I have received. I wonder if
we could not take a stand on this now, or do you want me to read the
whole of them? This is the only positive stand we have and since it is a
definite request for us to act on it, the others might fit in afterwards, after
I read them, if we take action on this one.

The point is this: we might, as they themselves suggest, agree to it.
Further with respect to my conversation over the telephone, we could go
ahead with our work and if—I do not want to suggest it to the committee—
but if I might say so, we might go ahead with our plans and hear all our
evidence and if concluded, as we hope before the Easter recess or adjournment,
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then our evidence from day to day would be printed and would be air-mailed-
to each of the premiers and they would be in a better position, coming after
the recess, to make whatever representations they wished to make. I think it
might just be a courtesy on our part to agree with them, but I am in the
_hands of the commi'ttee.

Mr. CroLL: Mr. Chairman I move that the committee now fix the date
of April 26 or 27th, subject to the right to recall any witnesses who have
already been heard or that are requested to be recalled.

Mr. CannNoN: Mr. Chairman, could I ask a question? Do the other
provinces not want to be heard before April 267

The CHAIRMAN: You are coming to another question. If we solve this
one first, the other ones will fit in and we can answer provinces who ask:
“When can we come?”

If we decide on this one according to Mr. Croll’s proposal, the others
might follow and we might have all of them so as to arrange their evidence
in sequence. They would then have the same opportunity as British Columbia
to read the evidence given before the committee. So if you will decide on
this one, the others might fit in perfectly well.

Mr. MacInNis: Mr. Chairman, there is just one matter troubling me in
this arrangement. It is that if we proceed with the consideration of the bill,
the committee will already have made its decision. It seems to me that we
are making a decision which might afterwards have to be changed when we
hear the representations of the British Columbia delegation. If the repre-
sentations made by the British Columbia delegation are not going to be
given full weight—and surely that is not the idea of the committee—then
I think they should be heard before we deal with the various sections that
the representations will apply to.

As everyone knows I have supported the bill and have expressed the
hope that it would be made available to be debated. But if we are going to
have representations from the provinces, those representations should be made
at a time when they will have the effect they are supposed to have in our
consideration of this measure.

The CHAIRMAN: That was the intention, Mr. MacInnis. The intention was
that we have evidence given by the federal authorities, the waterways com-
mission, and officials of the Justice Department who would come before us,
but that we would not reach our conclusion. We would not prepare a report.
Then when we have one side of the evidence in, we would adjourn- for the
Easter recess, following which we would then hear the provincial repre-
sentatives. After that we would get together to consider what we could do
after having heard both sides. I do not want. the committee to come to a
quick solution on the bill. We just want to adduce one side of the evidence to
save time and not bring in a report, but just wait and adjourn and hear the
provincial representatives after. the committee would be in a position to
discuss the evidence, having regard to the evidence on both sides.

Mr. MacInnis: I am satisfied as long as it can be done so that it will
be quite clear that we are dealing with them in good faith.

The CHAIRMAN: I think that is the hope of everyone.

Mr. MacInNis: And with an indication of the utmost consideration for
the people of British Columbia; then I would have no objection; but it must
be done in that way.

Hon. Mr. LesAGe: There is no intention by the government to rush the
committee to' a conclusion.
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The CHAIRMAN: And there is no intention that the committee should be
- rushed either, by the government. I add that, as chairman of the committee,
so as to give evidence of our autonomy. The point is, could we not reach an
~ agreement that we get on with the evidence that we are ready to put on the

| record?

Mr. RicHARD (Ottawa East): Question!

The CHAIRMAN: And then adjourn until the other side is heard. The
point of Mr. Croll’s motion is that the views of the British Columbia Govern-
- ment be given on the 26th or 27th of April, and that in the meantime we go
on with our work as we have it scheduled. Is that agreed?

Agreed.

The second answer I received was from the Premier of the province of
Quebec. I have not got any official translation so I shall do it as is. He says:
I have received your telegram advising that Bill Number 3 entitled
an act respecting the construction, operation and maintenance of inter-
national river improvements was referred to the standing committee
on external affairs for study and consideration. I have equally received
~a copy of the bill which you were kind enough to send me for which

I thank you.

Your telegram and the bill will be submitted to the members of
the executive council of the province at its first reunion; and further-
more we have asked for the opinion of our legal advisors.

I shall be able to communicate the opinion of the government of

the province somewhat towards the end of next week. That might be
towards the end of the present week.

So the matter stands this way: a copy of the minister’s statement made
today will be air mailed; a French translation of this will be air mailed tonight
to Mr. Duplessis.

The next answer came from New Brunswick in the form of a letter which
reads as follows:

The Premier
Fredericton

The Government of the province of
New Brunswick '

March 2nd, 1955.

Mr. Philippe Picard,

Chairman,

Standing Committee on External Affairs,
Ottawa, Canada.

Dear Mr. Picard,

Your wire of March 1st in connection with Bill No. 3 has been
received, and I wish to thank you for your courteous notification.

This is to advise that we will be in further correspondence with
you within a few days regarding this matter.

Again thanking you, and with kind regards.
Yours sincerely,

(Signed) Hugh John Flemming.
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A few days later I received a wire which reads as follows:
March 8, 1955

Philippe Picard,

Chairman,

External Affairs Committee,
House of Commons, Ottawa.

Reference Bill 3 respecting international river improvements. What
date may New Brunswick be heard before committee?

W. J. West Attorney General
Province of New Brunswick

Now we come to the point whether we might give them a few days
ahead, or about the same time as the other submissions to be given. We
might say a few days ahead, or the committee might agree. If you would
consent, we might—or I might advise the Premier of New Brunswick that
it would be about the week of the 18th, let us say, or the 21st or 22nd,
before British Columbia, or immediately after, should we so think at that
time. But anyway we should let them know as to the procedure that was
adopted according to Mr. Croll’s motion. Is that agreeable to the committee?

Mr. FurtoN: Mr. Chairman, before we make a statement of a date,
should you not read all the telegrams in order to help the committee to
arrive at a decision? Could you tell us from what provinces you have heard
so far?

The CuAlRMAN: If you will permit me to carry on, I shall get to that in
the next few minutes. That information will come in due course. We
started with British Columbia; then Quebec; and now New Brunswick. I
know your point very well and I am coming to it if you will only be patient.
I think we would be in better sequence if you would allow me to proceed.

Mr. Furton: I did not understand. I thought you said that you wanted
us to set dates.

The CHAIRMAN: No, not for every one. One province has proposed a
date and we accepted it. Another one said: “When do you want us to
come?” and we are about to decide whether it will be immediately before
or immediately after as we proceed with the evidence. The committee will
then be in a better position to say whether we want them to come on the
22nd or the 28th. I think we might leave that until after I come to the other
provinces.

The next one is from Saskatchewan and the telegram reads as follows:

1955 March 4 PM ‘7:30
Regina, Sask. j

L. P. Picard MP
Chairman External Affairs Committee on Bill Three
House of Commons, Ottawa.

Reur telegram March 2, 1955 wish to advise that government of
Saskatchewan protests being asked for opinion on Bill 3 after it has
been prepared, printed and placed before the House of Commons.
Adequate study of this proposed bill cannot be made before next
meeting of your committee. Therefore, requests that further action on
this bill be withheld until such time as Saskatchewan’s representa-
tions are prepared and placed before the government of Canada.

T. C. Douglas—Premier of Sask.
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{ Maybe we wxll sénd all the evidence produced before the committee; we
~ will send all the printed data and the minister’s suggestions. It may be that
. between now and the 27th of April the government might want to send
. representatives or make representations. But I do not think there is much
~ which I, as chairman of the committee, or the comm1ttee itself can answer.
. A copy of that telegram will be sent to the Prime Minister, so that he
| might expect some representations from the government of Saskatchewan.

The next answer was from Nova Scotia. It reads as follows:

Halifax, N.S.
March 8. 12:36 pm

L. Philippe Picard,
Chairman Standing Committee on External Affairs,
House of Commons, Ottawa. ;

Retel March 2nd to Premier Hicks while I believe the constitu-
tional validity of the proposed act is questionable I do not feel that
the present is the proper time nor your committee the proper forum
for the making of representations. I am not prepared at the present
time to indicate what stand Nova Scotia would take in the event of
an act being passed along the lines proposed and that act subsequently
coming before the courts. Nova Scotia will accordingly, not plan to
appear before or make representations to the standing committee on
external affairs.

M. A. Patterson, Attorney General.

Those are the five answers received up to now.

Now, gentlemen, shall we proceed as I have suggested and send the
minister’s statement of today and copies of the evidence to the different prov-
inces, whether they have answered or not and whether they have indicated
that they are coming or not, so that they may be informed from day to day, as
soon as the reports are published?

If that is agreed, gentlemen, could we proceed as we indicated we might
at the previous meeting and have as our first witness today General McNaugh-
ton, who will give us a general outline of the problem, during which I think
that we should decide that there will be no questions. I know that the General
can accept any question at any time, but in order that we may have a sequence
and will not be sidetracked into this or that problem or down or up this or
that river, I should like the committee to accept my suggestion that we let
General McNaughton speak without being interrupted, at least today. He is
available to us again tomorrow morning and tomorrow afterncon. So, in order
to get a proper picture, I thought that we should let the General go ahead today.
I think that everybody will cooperate with me and notes will be taken of
everything said that might be of interest to any member. The General will
be available, not only tomorrow morning and afternoon, but even on Friday
morning if we have not finished with him by tomorrow morning or afternoon.
| With that assurance, could I expect the cooperation of the committee today in
having only the presentation by General McNaughton himself? Is that agreed?
i Agreed.

I shall not make a long presentation of the General. I think that he is so
well known to all members of the committee that I do not have to praise him
or give an outline of his career.

54992—3
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General A. G. L. McNaughton, Chairman, Canadian Section, International ldint
Commission, called:

The WitnEess: If we could have the maps and diagrams which we brought
opened up, it would be helpful to the committee.

The CHAIRMAN: We have two easels in the back. As the General proceeds,
members can just turn slightly and look at them. We have placed them in the
best position that we can.

Hon. Mr. LESAGE: There are additional copies of the maps which could be
placed on the tables, if that will make it easier.

The WiTNESS: Mr. Chairman and Gentlemen:

In appearing before you today it has been suggested that you would wish
me to take up the problems of water and its allocation and use in the Columbia

basin and in the regions adjacent thereto so as to furnish you with examples
of the specific practical questions and difficulties which are current at this time
and for which the International Joint Commission, in consultation with the
state and provincial governments in the region, the experts of the two federal
governments, and other interested parties, is endeavouring to find acceptable
solutions.

I am aware that the bill before the committee for consideration is general
in its application, and I understand that the suggestion to make use of the
Columbia as an example is not in any way exclusive as implying either that
your interest was restricted to that region or that in the IJC we had no difficult
problems elsewhere to talk about and use as examples, for indeed we have
these in plenty.

Certainly I am very pleased to follow this suggestion and it will I hope lead
to an interesting discussion by reason of the very immensity and complexity
of the questions which have been raised in that region, and of the far ranging
effects and consequences which they carry in their train. Moreover, the prob-
lems of the Columbia are now much in the public mind and provide excellent
examples of the kind of issues which arise and thus your suggestion gives me
an opportunity to develop and describe the methods of approach which are
open, as well as to indicate those which are not by reason of having been closed
to us by the prior actions of others.

On 7 May last year I had the privilege of appearing before this committee
to give you an account of progress in various matters in which the International
Joint Commission was engaged. By your questions on that occasion you directed
the discussion principally to the Columbia and as you wish me to continue to
deal with this same region today I think it might be useful as a beginning to
summarize the position on the various aspects of the matters at issue as they
then stood. This so that I may bring to notice most particularly the important
changes and developments in the fast moving situation which have since taken
place.

In our discussion last year we dealt very fully with the question of the
downstream benefits which may be derived from the storage of flood water and
its later release in regulated flow during the period of the year when the
rivers are naturally low and power plants downstream are in urgent need of
more water to meet the high demands of their winter peak loads.

In the basin of the Columbia in Canada the possible capacities for storage
of these flood waters, though not beyond our foreseen needs, are nevertheless
very considerable. Most fortunately the locations where these storages can be
developed are generally very conveniently placed topographically and more for-
tunately they are mostly at high altitudes. In consequence the amounts of
energy which nature makes it possible to store and to release at will is literally
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immense. From one project alone, which I briefly described—Mica—I men-
" tioned that one use of the 10:5 million acre-feet which could be stored there
annually, even in a year of minimum flow, if used downstream in the plants
- along the Columbia in Canada and the United States which will eventually be

built, would enable the production of more than 20 billion KWH of electrical

energy. This figure is about double that which will come from the United States
" and Canadian plants, both taken together, at Barnhart on the St. Lawrence now
under construction under the commission’s order of 29 October, 1952, to serve
. the state of New York and the province of Ontario.

I drew especial attention, I recall, to the characteristic of the rivers of the

- Columbia basin which all depend on ice melt in summer for their flows and

~ which shrink to a small fraction in the cooler season from September through

March of the next year. This is a characteristic which means that to meet the

high winter loads dependence must be placed either on steam, which is several

times as expensive as hydro, or on storage, which is qulte inadequate in the
U.S. portion of the basin.

I spoke also of favourable opportunities for generation of power at a
number of sites, mentioning particularly Mica, Priest Rapids and the Little
Dalles on the Upper Columbia between the Big Bend and Revelstoke. At these
sites a large block of very cheap power running to over 2% million kilowatts of
installed capacity can be developed.

I referred to the United States project to build a dam on the Kootenay in
Montana near the town of Libby, mentioning that this application had been
withdrawn for the stated reason that the site selected had been found to involve
unduly large damages to railway and forestry interests in Montana. This
project is one in which we are invited to present, that is, to make a gift to, our
friends to the south of the line of the rights in perpetuity to a large flow of
Canadian origin capable of being used in Canada. By this action if we should

- take it, we would divert a resource of very great value from ourselves to the
service of industry in another nation.

I mentioned the Columbia Basin Compact in which Montana, Idaho,
Washington, Oregon, Utah and Wyoming are members, and I indicated that
this seemed to represent a forward move in recognition of the rights of an
upstream state to share equitably in the downstream benefits of storages created
in their territory which would regulate flow in the interest of downstream
power sites. On the other hand, I reported that the Canadian commissioners
had not been able to persuade our colleagues in the IJC in the Libby case to

. agree even to discuss any recompense whatever for the resources of Canada
in the way of head and flow which were to be used in that project, if it were
undertaken. I indicated also, clearly I hope, that the Canadian commissioners
had been equally firm and that there would not be consent to the dedication
of the waters of the Canadian Kootenay to the Libby project under any such
unequitable arrangements.

Now, in accordance with a specific reservation made by the government
of Canada, we have informed our colleagues of the United States Section of the
International Joint Commission that a study of an alternative use of the flow
of the Kootenay north through Canal Flats to Columbia Lake and down the
Columbia, had been placed in hand with a view to finding a way by which the
Canadian resources in question might be conserved for Canada. I hope to give
you a summary of the results to date of those studies. Meanwhile, may I say
that my colleagues and I were very much heartened and encouraged by the
support which this committee expressed for the point of view which we had

- put forward of Canadian rights to downstream benefits, and which views

were later endorsed by the House of Commons in its acceptance, unanimously,
of your report last year.
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Last year we thought, with I think good reason, that the terms of the
Columbia Basin Interstate Compact, as the draft then read, would provide a"
useful example or precedent in asserting our views as an upstream nation as
to the high value of storage and of regulated flow therefrom. It appears that
others also sensed this significance in the wording which had been included in
the earlier drafts. Now the controversy between upstream states and down-
stream states continues and in the result we already know that certain of the
state legislatures have put the matter over until their next biennial meetings.
That is, no positive steps will be taken for at least two years.

And so the compact ceases to be a practical issue except that very
recently it has been incorporated as a possible end result in a new approach.
This is the formation of a Columbia Basin Regional Power Corporation on the
lines of the St. Lawrence Seaway Development Corporation. The new
corporation would be an immense affair set up to handle extensions to power
facilities in Montana, Idaho, Washington and Oregon in amounts running into
the billions of dollars which would be raised by the issue of tax exempt
revenue bonds following the pattern of the New York Port Authority and
the various throughways or turnpikes.

Turning again to Libby, may I mention that we now have the new -
Application (May 1954) from the U.S. Secretary of State, Mr. Dulles.. This
does not seem to represent any more favourable approach to the problem of
an equitable division of benefits. The reply made by the government of
Canada indicates we will not be prepared to go on with the discussion until
we know the possibilities of the Kootenay diversion, among other matters.

And last year, as I will again need to do today, I mentioned Article II
of the Treaty of 1909 which provides, in the case of rivers flowing across the
boundary, that an upstream state has full sovereign authority within its
territory to divert any such stream and use the water elsewhere as it may
wish, subject only to the condition that if it did so then anyone in the down-
stream state who was injured thereby could have access to the courts of
* the upstream state for redress. In consequence, I suggested that in giving
consideration to the diversions of such waters we had need to pay the
closest regard to the legal rights which had come to be established under
the water law in force in the particular region in question. I have sought
to emphasize in my remarks on numerous occasions that on every consideration
of comity between nations and regard for law and custom and equity we
should be very careful to respect such rights which are fundamental to the
Treaty of 1909 by which both the United States and Canada were bound.

We are indeed as yet in the very fortunate position that under the
strict interpretation of the law we may hope to be, able to conserve our rights
to use the greater part of the water resources of Canadian origin, but in the
Canadian Section IJC we are well aware that with the increasing taking
into use of these waters south of our boundary, our margin of freedom
becomes less evident as time passes.

These I think were the principal matters related to the Columbia basin
on which I endeavoured to comment in the answers to the questions which
were put to me last year, and so, Mr. Chairman, if the committee agrees, I
will now go on to give an account of the further developments in the situation
which have since come to pass in that region.

The International Joint Commission is concerned with the Columbia basin
primarily by reason of the reference made to the commission by the govern-
ments of the United States and Canada under date of 9 March, 1944.

May I mention, Mr. Chairman, that a reference to the IJC is a procedure -
under which action is taken to implement the provisions of the Treaty of
1909, and accordingly it is of interest to note the method by which authority




g Mr Chairman, I table copies of ‘the reference of 9 March 1944, which
§ for convenience you may wish to distribute to the members and to include
~as an appendix to the record.

This agreed reference requires that the commission in the Columbia “shall
r}determme whether in its judgment further development of the resources of
- the river basin would be practicable in the public interest”. To carry out this
i ~mandate comprehensive studies of all possibilities from all points of view are
| required. Domestic water supply—navigation—hydro- -electric power—flood
- control—irrigation—reclamation—conservation of fish and wildlife—are all
| stated, and to make abundantly certain that nothing is overlooked there is
#added “and other beneficial public purposes.”

r 'On the completion of the studies the commission is to make a report
4 to the governments of Canada and the United States giving its recommenda-
~tions. May I mention that this reference is an agreed document not only
- as between Canada and the United States but also, in our case, as between
:‘_ the government of Canada and the government of the province of British
§ Columbia, which, it was stated in parliament by the Prime Minister at the
§ time, had been consulted at all stages. That government was invited to be
t represented on the Columbia Working Committee, and it appointed as liaison
officer one of its senior officials who has worked with the IJC’s Columbia
| River Board for many years. It has been the concern of the Canadian com-
| missioners to ensure that all relevant information as it was obtained was
- promptly made available to their officers, that is, to the officers of the British
" Columbia government. May I mention also that substantially all the costs
of the investigations and studies are being defrayed from votes provided by
the parliament of Canada.

By 1944, the date of the reference, in the United States the authorities
already had a very extensive knowledge of the water resources of their part of
. the basin and of the uses to which these resources might be put. In point of
| fact they had already made considerable progress in the development of a
" number of power sites, irrigation projects and the like, and the U.S. army
- engineers, working with the U.S. Bureau of Reclamation, had evolved at least

the elements of a long term plan for the systematic bringing into use of the
] resources which they thought would be available, including the flows which
" might come to them from Canada and the inundation of some of our valleys
3} to make reservoirs to their advantage. This is foresight and I take no exception
1§} to this exercise of initiative by our friends in their planning. It is a Canadian
responsibility—mnot theirs—that we should assess the value of these rescurces
and require due recompense if mdeed we are to consent to their use to someone
else’s benefit at all.

‘In Canada in 1944 our situation was far different from the well-understood:
and well-planned basis for expansion which had been created in the United
States. We did not even have accurate topographic maps of the region on which

 to plan——we had only rudlmentary knowlcdge of run-off and levels and flows,
ss about
the nature of the rock and its suitability for tunnels and foundations——we could
. not even say with accuracy what area would be flooded by a dam to a given
. crest elevation—or indeed how much water would be impounded behind it.

i
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In consequence the first thing for the Canadian Section, International Joint
Commission, to do was to put in hand the investigations which would yield the
information essentially required. These were in large part undertaken by
what is now the Water Resources Division of the Department of Northern
Affairs and National Resources. J )

I understand the minister has already given to the House of Commons an
account of the expenditures which have been made, so I will pass directly to
the results which have been obtained.

;‘:;:’;tf This volume, contains the topographic maps produced to date
Columbia by the Department of Mines and Technical Surveys under arrange-
ete. ment made by Water Resources Division, and I am sure.that if

members of the committee will examine them they will agree that
the product is of the highest excellence. The present state of the
mapping program is depicted on the index sheet.

This is all topographical information, and in addition the Water Resources
Division have gathered patiently the great mass of detailed hydrological data
required for an intelligent study—about precipitation in the forms of rain and
snow—about evaporation and run-off—about the flow of the rivers and streams
and how it varies with the seasons and from year to year—about dry periods
and flood conditions, and the damage thereby caused.

Then the Mines branch has collected the geological information which is
basic to a study of possible dam sites, and the Fisheries Department have studied
fish and what can be done and what must not be done if this important resource
is to be maintained.

And with the Agriculture experts, studies have been made of the pos-
sibilities for irrigation and so on.

We feel that about two more years of field work lies before the various
agencies, and then after that about one and one-half years for the compilation,
the writing and the editing of the reports.

Meanwhile, as we come to know the water resources of the basin and their
disposition, it is becoming possible to select the projects of greatest promise
and from these to gradually evolve a general plan of their use to the best
advantage of the province and so of Canada, and to bring to light what we
might do in association with the United States without compromise of our
interests and provided of course that proper recompense is forthcoming. And
already we can, with confidence, indicate certain projects which will definitely
be included in such a plan in the recommendations which we will give to
governments in due course.

In the Columbia basin the boundary cuts across the flows of all the principal
rivers and many of their tributaries. Some like the Columbia itself rise in
Canada and flow into the United States; others like the Pend d’Oreille have
their principal sources in the United States, flow into Canada and then back
to the United States; another, the Kootenay, rises in Canada, flows in a big loop

through Montana and Idaho, then returns to ‘Canada and afterwards its waters
flow again into the United States.

In'consequence of this intricate pattern of boundary crossing and re-
crossing the provisions of Article II of the treaty of 1909 are of fundamental
importance. We have given this clause very close consideration in the
Canadian section IJC and I will have more to say about it if, after I have
put before you the engineering possibilities, you should wish me to go into the
legal aspects and the treaty provisions which determine what can in fact be
done.
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For our purpose at the moment I would merely say that Article II of the

treaty leaves the sovereignty of Canada over the waters in question un-

diminished, and since we propose to give full regard to the lawfully established
rights of interests in the United States we feel that we have full authority to
carry out the diversions and rearrangements of flow which I will describe.

May I now turn for a few minutes to the topography of the Columbia

'_ and- adjacent basins to. give you a brief account of how the rivers flow and

what they can be made to do in the service of man, and most particularly
of Canada.

If the officers by the map would kindly indicate the flow of the Kootenay
which rises high up on the continental divide near the boundary between
British Columbia and Alberta and flows south past Canal Flats and Fort
Steele down to the boundary at Newgate, where it enter the state of Montana,
swings in a double loop past Libby, the site of the proposed dam, past Katka,
another site, through the Creston Flats into the Kootenay Lake, down the

" West Arm and then down the river from Nelson towards Catlegar where

the Kootenay joins the Columbia.

Then we have the Flathead, another great river which rises to the west
of the Waterton Lake National Park, inside British Columbia, then passes
towards the boundary, then flows south past Hungry Horse which is on
the south fork of this Flathead River, then into Flathead Lake, further south,
then west to join the Clark Fork which flows into Pend d’Oreille Lake
and out of Pend d’Oreille Lake comes the Pend d’Oreille River which flows
north, crosses into Canada, and for some 16} miles flows a few miles north
of the boundary, dropping in the process some 450 feet, enters the Columbia
a half mile north of the boundary and then flows across the Columbia down
into the Grand Coulee reservoir.

Then, in the south we have several important rivers such as the Spokane
which enter the Columbia River and supply a very considerable amount of
water. We have also the Colville River and a number of small tributaries.
Further west in the Columbia Basin is the Okanagan which flows south
through Osoyoos Lake to join the Columbia just below the great project
the Americans are working on at Chief Joseph. Joining the Okanagan, is
of course, the Similkameen which is some 8 times larger in total flow than
the river to which it is put on the maps as a tributary. Then, further south
thle principal rivers are Wenatchee, Yakima and Priest. We do not go below
the Priest River district because we are not concerned that far downstream.

May I draw your attention, gentlemen, to table I which has been
distributed with the other documents. This shows the existing and planned
hydro-electric power plants on the Columbia and its tributaries in the
United States north of the Snake. The first column gives the river on which
the power sites are situated, the second column the name of the site, the
third column existing and under construction, and then there is a column
of future additions, and a last column which gives the total. We are at
the moment concerned with the existing and under construction, and I
would like to mention that the total of that column is 7,014,000 kilowatts.

A thing which is worthwhile mentioning is the possibility of the exten-
sion of the Grand Coulee Dam. The present level of the Grand Coulee
reservoir has an installed capacity, as I understand it, at the moment, of
1,944,000 generating kilowatt capacity. The thought has been to add a
third powerhouse with a capacity of 977,000 kilowatts, but it has been said
recently that this would not be justifiable with the upstream storage
available at the present time, but it would be put forward immediately if
we were to consent to the use of the water stored at Mica Dam, for example,
going across the boundary.
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In table 2 is the situation in respect to storage in the United Stateﬁ pﬁrtlon o

of the Columbia Basin north of the Snake.

It has been stated that for the present installed capacity and under
construction of about 7,014,000 kilowatts on the U.S. portion of the Columbia
basin some 20-0 million acre feet of annual storage is required for efficient
operation, in Canada, starting with Bull River on the Kootenay—I am going
downstream—the next site is Dorr which is a few miles above the boundary

and then we swing in the American section of the Kootenay where' Libby and

Katka would be built.

The next item is Duncan Lake which is a lake emptymg in to the north
end of Kootenay Lake where we feel there is a possibility of creating storage
for 1,000,000 acre feet, and then Kootenay Lake itself where at the present
time, under an order of the International Joint Commission, there is six feet
storage on*that lake which represents considerable water, to the tune of 3 or 4

million acre feet. There is a possibility of the addition of another 3 feet which

would add 375,000. The developed head is some 360 feet with 263,500 kilowatts
‘of installed capacity by the West Kootenay and Cominco with an additional
13,000 belonging to the city of Nelson, making a total of 276,500.

Going further north.you come to Luxor where a dam of some 73 feet might
be built which would justify an installed capacity of 40,600 kilowatts using
Columbia waters only. Then you come to Donald Canyon where the capacity
installed might be 82,500 and then to Mica where the usable head at full
reservoir is 563 feet with an installed capacity of 1,100,000 kilowatts.

I would like to mention at this point that the figures of installed capacity
which are included in this table are very conservatively stated.

Below Mica is Priest Rapids which would have a capacity of 650,000
kilowatts. Little Dalles, a -little further downstream would have a capacity
of 350,000, and the next site of any consequence is at Murphy Creek just to
the north of Trail and below the Arrow Lakes. We are not in a position to
give you any firm information on Murphy Creek at this moment because the
engineering investigations are in hand. Taking a head at Murphy Creek of
35 feet which is the same as the Castlegar Site, we would be able to have a
storage of some 4,000,000 acre feet behind it and the actual installed capacity
at the dam would be something of the order of 250,000.

It will be another few months before the results of those engineering
investigations are available so we cannot in the meantime speak with assurance
as to just what can be done with storage and at site power at that point. I am
told by our field officers that they are fairly confident that we will have a
favourable result and will be able to build dams at that site.

Now, it will be known to people who are familiar with the terrain that
the Kootenay River as it passes Canal Flats, is very close to the level of
Columbia Lake, the head waters of the Columbia, and if we should build the
dam at Bull River and the other dam down the Columbia at Luxor then, those
streams will in fact be joined together and there will be about 60 feet of water
over the low coll which presently exists between Columbia Lake and the upper
Kootenay.

In other words when the Bull River Dam is built—and I have no doubt
it will be—part of the Kootenay will flow into Columbia Lake and down the
Columbia, and by this fact the waters of that upper Kootenay to the extent
of about 5,000 c.f.s. mean annual flow over the years would go down through
the heads in Canada all the way; and that power and also the storage in the
Bull River and Luxor reservoir would remain in the beneficial ownership and
use of Canada and would not have passed out of our juridiction, as it might:
if the river was allowed to re-flow in the loop through Montana and Idaho.

[
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;' 'Dh:e presentr storage eapamty stands at less than half this figure, and there
seems to be little progress towards making up the deficiency.

Tlns accounts for the almost frant1c efforts now belng made to obtain

' " key resource to the service of the United States power industry.

I also have asked the officers to put up the profile. The map, as you know,

# merely shows the course of the rivers which we have been talking about. To
# complement this information from a point of view of studying the hydrology
§ of the basin you must have the profile. This shows the height of the surface

| of the water along the Columbia and the Kootenay and also along the South

B —

- Thompson and the Thompson to its junction with the Fraser, at which point
| there is still some 450 feet of head available to the sea.

The headwaters of the Eagle River, a tributary of Shuswap Lake, are only

. some 7 miles from the Columbia at Revelstoke, and it has been shown by our
~ field investigations that water from the Columbia may be diverted by this route
~ into the Fraser basin. I will have more to say about this later.

The profile also shows the sites which have been located at which fthe

| available heads may be concentrated and developed for power and/or for the
| storage of water.

The hydrographs which are displayed show the mean monthly flows at a

. few selected representative points along the rivers where gauging stations have

been established. Figures for the years of highest flow and lowest flow on

- record are included. Also on the separate graphs the mean annual discharge

for each year of record is shown to illustrate the wide variation in flow which
occurs from year to year, as well as from one month to another. This fact
makes the provision of storage, both annual and cyclic, an essential factor of
primary importance in any comprehensive scheme for development. Without

. storage the capacity of the power equipments to be installed would be limited

by considerations of economics to liftle more than the minimum flows. This
would mean high unit costs and the waste of most of the high flows. Fortun-
ately, as I have already mentioned, we have reasonably adequate storage possi+
bilities in sight; the question is to insure that what we will have is used in
such a way that Canada shall obtain the best result.

In the topographical information which I have presented it is important
to take note of the various alternative ways in which the flows of the various
rivers of the Columbia basin may be used. For convenience, I divide these
into three principal cases, each with variants. In the first case, there may be
no diversions from one tributary to another under which condition the Kootenay
will continue to flow in the wide loop through Montana and Idaho, dropping
some 570 feet en route and making possible the large United States projects
at Libby and Katka. In this case, the large storage at Libby would be of
material benefit to flood protection in the Idaho Flats and of some advantage
also to the similar rich agricultural lands in the Creston Flats in British
Columbia. )

I use the word ‘“some” there because I understand that the dikes in the
Idaho Flats have shown themselves not to be too secure, whereas the dikes
on our side have been much better built and there has been much less failure.

The regulated flows from Libby will confer large benefits on United States
downstream plants and will be also of some advantage to the existing Canadian
plants on the west arm of the Kootenay.

However, to'make this theoretically possible benefit of substantial value to
Canada, the section of the river from Kootenay Lake to the Columbia would
need to be redeveloped, which would be a very costly undertaking, unnecessary
at this time, because the plants have been well maintained and the equipment
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though old continues to produce energy usefully. The plant efficiency of
generation is not of very great importance because the flows of the river
usually far exceed the capacity of the turbines. ‘
Under this condition of no diversion, the Columbia waters would continue
to flow into the Grand Coulee Dam unaltered in quantity but, when Mica and
Murphy Creek are built, these flows would be regulated to the extent of
10.5 M.A.F. and something more than 4.0 M.A.F. respectively, a service which
is worth more than 14 billion KWH annually to the United States in terms
of on-peak power, to meet demands which otherwise could not be satisfied
except by thermal generated power costing upwards of 6 mills per KWH.

In the second case, there would be no turbines or generators installed at
the Bull River Dam and the waters of the Upper Kootenay to the extent of
some 5,000 c.f.s. mean annual flow would be impounded in the Bull River-
Luxor reservoir. This reservoir has a capacity of 3.4 M.A.F. and would feed
down the Columbia through power plants at Luxor—Donald Canyon—Mica-—
Priest Rapids and Little Dalles; thence to the Arrow Lakes and the Murphy
Creek power plant and across the boundary into Grand Coulee reservoir.

As far as the United States is concerned, the volume of water reaching
Grand Coulee reservoir is unaltered by this diversion of the Kootenay, but there
would be a considerable loss of power potential on the Kootenay in Montana
and Idaho represented by the 5,000 c.f.s. of mean annual flow through 570 feet
of head of which 232 feet might have been developed at Libby and 263 feet
at Katka.

To .the head mentioned at Libby would be added any flooding at the
boundary permitted by Canada up to the 150 feet Wthh would flood to the
tailwaters of the Bull River dam.

The total amount of stored water in the Columbia basin above the U.S.
boundary would not be materially altered in this plan.

A variant of this case would be the construction of the dam at the Dorr
site which is down near the border to impound the flows of the Bull River
and the Elk and other adjacent tributaries of the Kootenay, amounting to about
3,000 c.f.s. annual mean flow. *

These waters would fill the pool above the Borr, backing up against the
Bull River dam. The Bull River dam would be equipped with pumps to raise
the water some 220 feet into the Bull River reservoir where it would be at
elevation 2710 above sea level and usable through the Canadian heads down
the Columbia to the boundary or preferably, in case 3, by way of the diversion
into the Fraser basin. In this latter case there would come about a multiplica-
tion of the energy to be generated in relation to that used in pumping in a ratio
of more than 10 to 1.

This is not an abnormal feature of power plants these days. If you visit
the west coast of Brazil where the tributaries of the Parana River, among
others, rise close to the sea, in nearly every case dams are put in those
tributaries downstream and the water is pumped up so that it will drop a
couple of thousand feet straight down the escarpment into the sea.

At Niagara, on both sides of the river, large pumping installations are
contemplated being built to make use of spare water and spare power and
take up water to higher levels where it might be used for the regulation
of the plants during the days when the demand calls for it.

In this case there is a very favourable opportunity for something of the

same sort, giving an energy return of something of the order of 10 to 1. I §

am not saying it is something which will be done, but it is something which
we would take a look at at least if we did not consider doing it.
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 In the third case, a tunnel about the size of those recently built by the

~ Ontario Hydro at Niagara, would connect the Little Dalles pool with Summit
. Lake at the headwaters of the Eagle River. This tunnel would provide
~ capacity to divert the stored flood water in the Luxor-Bull River and Mica
. reservoirs to the amount of 15 M.A.F. annually at the times required for the
. regulation of the Fraser system. In passing to the Fraser these waters would
~ first be used in the Mica power plant and the Priest Rapids power plant.

Under this proposal the energy conserved by the storage of the 15 M.A.F.

'.; in the Mica and Bull River-Luxor reservoirs would all be generated in Canada,
. a considerable part in the Fraser River system in close proximity to the large
| markets; and by reason of its use for regulation making possible the develop-

ment and use also of the normal flows of the Fraser itself. This is a very

I. desirable condition representing the further addition of a large amount of

power which otherwise it is unlikely could be developed at all.

This condition is set forth in the hydrographs which are on the board
and which members may like to see at their leisure. These hydrographs
show the flow of the Fraser, Thompson, and South Thompson, and show how
it drops to insignificant proportions in the winter months when it is hardly
worthwhile putting in power plants to use it. It shows what the regulated
flow would do in evening out and enlarging that minimum flow so that
economic development would in fact be possible. This proposal adds in no
way to the flood flows of the river.

At the time of flood flows on the river, the flood water of the Columbia
will be taken and used for filling these two upstream reservoirs. The flow
through the tunnel *will only change when otherwise the flows would be low
and impossible of development. This proposal has been considered by the
fisheries experts, and they welcome the possibility of providing the Vancouver
area with the power it needs, without at the same time having to put in a
lot of high dams up which the fish cannot go. There is no objection to those
proposals from the fisheries point of view, but discussions are going on.

For simplicity I have described these three possible cases in general
terms only. Now I propose to present tables which will show the benefits
which may be realized and their allocation in some detail.

For simplicity also I have based the figures on mean annual flows and in the
actual result the energy to be produced may be somewhat more or less
dependent on the water conditions existing in any particular year.

First, I present table IV, which is a comparison of the U.S. project at
Libby and the Canadian project at Mica. The figures both of costs and benefits
given are the final estimates of the United States engineers for Libby II and
of the Canadian consulting engineers for Mica, checked and counter-checked.
I believe in both cases that the figures are reliable.

I would ask you note that the cost given for Mica equipped is now $247
million ' with 1,100,000 kilowatts installed. This compares with the provi-
sional estimate I gave last year of $425 million. The reduction follows a
fundamental change in design from a concrete gravity structure to a rock
fill underground powerhouse. The figure of $425 million was a provisional
figure only, based on the very meagre engineering information then available
and containing many factors of safety introduced at all levels as assurance
against any undue optimism.

I was guilty of some of that assurance myself because when the ‘engi-
neer’s figures came to me at $417 million I thought we had better round
them up to $425 million before we started using them. Now, with a change of
design and type of construction which is appropriate to the circumstances and



topography and rock of that river, and without cutting anything off-the_ capa-
city either of the at site power or storage, the consulting engineers have taken
$178,000,000 off. : 9

It is a much more practicable, and much safer project, because when we
look at the dams which are to be 700 feet high you cannot look with equanimity
at 15 million acre feet of water being tucked in behind a dam that might be
broken in an earthquake or might be broken by the deeds of man. So, even
if we had more money for that type of dam and for rock fill it was better to
go to something which an earthquake could not shake and nothing could move;
so that no one downstream would live in terror if anything went wrong. I
assure you, gentlemen, that 15 million acre feet is a lot of water.

Libby will cost $279 million. They get an installed capacity of 800,000
~ kilowatts which under the load factors they will have will represent not
more than one third continuous use at that point. We will have 1,100,000
kilowatts at Mica with a load factor of over 80 per cent. The available
storage at Libby is 5 million, at Mica it is 104 million. The estimated head
at Libby would be 344 and Mica goes to 563.

These figures in terms of billions of kilowatt hours are very significant.
Power generated at site at Libby 1} ; at Mica 4.5 ; downstream in Canada
theoretically 1.5 on the West Arm of the Kootenay. Downstream at Mica
we ‘will get 4 billion and downstream in the United States —the United
States from Libby would get 6 Libby is being built purely from an United
States point of view, not for at site power at all. It is being built to serve
the plants away down the Columbia in the United States. In our case if,
we should consent to let the flow from Mica go across the boundary for due
and proper consideration the United States would benefit to the tune of
11 billion kilowatt hours of extra generation each year. I give a summary
of those figures at the bottom of the table which puts them in perspective.
(Table IV)

In case 2, the diversion of the Kootenay in an amount of 5,000 c.f s. mean
annual flow will add 220,000 kilowatts to the installed capacity at Mica,
130,000 at Priest Rapids and 70,000 at Little Dalles; and more proportionately
at each site if this flow is increased by pumping from the Dorr pool; these
variants also increase the benefits in the Fraser.

Table V gives a comparison of possibilities at Libby and Katka with
permitted flooding at the east crossing into Canada of 150 feet and of 37
feet respectively, and with Libby only allowed to use the 37 feet head,
which we cannot use beneficially in Canada; and also at the same time with-
drawing the 5,000 cubic feet per second, which we have contemplated doing
in Columbia Lake. I put the table up in that way in order to emphasize
to those who see it the high proportion of the power that could come from
Libby, which is of Canadian origin, and which really belongs to the people
of British Columbia. It is shown there very clearly I think in that table.

Table VI shows the effect of a diversion of 5,000 c.f.s. regulated flow
from the Kootenay to the Columbia and the Thompson and Fraser Rivers.
These figures are based on the assumption of full development at each site
mentioned, so that the diverted water would be fully used.

I have had to give pretty careful consideration to the speculative statistics
relative to the wvarious projects, and table VI is merely dealing with this
diverted flow of 5,000 cubic feet per second. I have had to consider what it
would generate at the various sites all the way down, including the Fraser.
You will see that the various sites are given on the left.. If we are going to
close off the power plant at Bull River the reduction in Canada would be
650 million kilowatt hours per annum, and at Libby in the United States
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730. Then in the West Kootenay plants what we might lose with the plans
_ as they are at the moment, would be 400 million kilowatt hours.

‘ There is this full development in the United States south of the boundary
at 3,700,000,000 kilowatt hours that would gain from us 5,000 MWH. Then
. there is Luxor, Calamity Curve, Mica, Priest Rapids, Dalles, Thompson and
| Fraser including Summit Lake, and down the Fraser, only figuring on about
if'f‘ three quarters of the head because we have not yet finished our engineering
. studies to find out just where the power plant would be and what proportion
of head it would occupy. We are convinced more than three quarters of
_f‘-' the head can be used so we have used that figure.

b 5,000 cubic feet per second could be picked up in that way and moved
| through Canadian channels, as we have every right to do, and used to the
. advantage of Canada at a gain of something more than 5 billion kilowatt
" hours per annum ‘than the power which we might otherwise generate. If
| you want to take the figures for the storage of, we will say 15 million acre
| feet in the Mica and Bull River reservoirs, and totalling it up it comes to a
§ little over 26 billion KWH.

To summarize:—I have endeavoured to give you a brief outline of the
| three cases we have under study in each of which there are a number of
| variants. Case 1 is no diversion either from the Columbia or the Kootenay;
| case 2 is a diversion of the Upper Kootenay to the Columbia and the use of
{ these waters in the Columbia in Canada and then in the United States;
| case 3 is a diversion of the Upper Columbia into the Fraser — this diversion,
. including the waters of the Upper Kootenay diverted to the Columbia as in
case 2.

I have mentioned that we feel that in proposing these diversions we con-
travene no provisions of the treaty of 1909 or necessarily impair any interest in
the United States which has been legally acquired under that treaty. But I
must say that our margin of possibility has by now shrunk to something very
narrow and unless we take appropriate action to protect our interests it may
indeed vanish altogether. ;

In our studies in the Canadian Section, International Joint Commission, of
this aspect of the matter it has become evident that under the conditions which
would exist the point of maximum use of water from Canada in the United
States would be at the Grand Coulee Dam. Here also the rights of the United
States are more explicitly defined than elsewhere. The reason for this is the
IJC order of 1941, under authority of which the United States is permitted to
flood up to the boundary with certain backwater effects running into Canada.

Mr. Chairman, I now present Table VII, which gives the present and
prospective “demands” for water at Grand Coulee. I use the term “demands”
because we do not yet know how much of the fiows mentioned would constitute
lawful appropriations, and prior rights, interference with which would con-
stitute an injury, under the provisions of article IT of the treaty of 1909, which
would be recognized as such by the court of competent jurisdiction, in this case
the Exchequer Court of Canada.

The hydrographs for a year of medium flow, 1947-49, and for the worst
year of record, 1943-44, are included in the exhibits which are displayed.

On these hydrographs is shown the line for 85,000 c.f.s. which is the water
requirement of the existing turbines at Grand Coulee at full gate. The period
when the flow exceeds this amount is the period when storage at Grand Coulee
can be carried out. This is substantially the same period as that in which we
would propose to store flood water in the Bull River-Luxor and Mica reservoirs
for transfer to the Fraser basin. It is a matter of prime necessity that we
should so arrange the use of our stored waters elsewhere so as to give the
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utmost protection to this use of these waters, which by reason of the high
altitude of the reservoirs have a very large energy potential. This is of most
particular importance in years when the flows of all the rivers of the basin
are low. \

You will understand, gentlemen, that a reservoir which can only drop its
water 10 feet for a given amount of water has only one tenth of the energy of
one which can drop it 100 feet. Whén we have this wonderful topographical
possibility at Mica and Bull River and Luxor of taking the summer flows of
these rivers and storing them 2,700 odd feet above sea level, that is the reason
why we have this enormous power potential at those points.

When the waters get down to the Arrow Lakes, for example, there is only
with the most extreme flooding that could be contemplated 50, 60, maybe 70
feet of head available. So while the volume is there the potential is no longer
there and we are not really so interested, nor is it so important to us to conserve
these flows except to protect our rights to the storage upstream. An acre foot
of water is an acre foot of water wherever it may be.

If we will look again at Table VII you will observe that in the year
of medium flow (1947-48) the flow into Grand Coulee in the storage period
is 47,700,000 acre-feet. The total demand in this period, present and
prospective, is stated as 31,600,000, leaving 16,100,000 acre-feet which is
somewhat more than sufficient to provide for all demands including the
15 M.A.F. we plan to divert to the Fraser.

But please note that the margin is narrow and may easily be reduced
to zero and below by any further commitment for the delivery of water
which may be given to or otherwise acquired by the United States. And if
such an additional commitment arises out of making some of our rather
restricted facilities for storage available to the United States on contract then
the adverse effect on our position is doubled. This for the reason that not
only is our continuing obligation in acre-feet of water increased by the
amount of the contract but also because by the contract we give away a
like amount of the storage capacity which otherwise we might hold full as
cyclic storage to meet our liabilities in a low water year.

Again, in Table VII, the column for 1943-44 illustrates the very serious
position in which we would be in a low water year even without the extra
commitment of 3 M.A.F. suggested at Castlegar.

Fortunately, in reference to this table, I do not believe that the United
States will be able to prove that all the ‘“demands” I have indicated could
properly be classed as “prior appropriations”. Also, while I cannot be specific
at this time, I have reason to believe that some additional storage capacity
will be proved up which, if used on a cyclic basis, would I hope balance the
deficit shown.

Perhaps I should now give some indication of the real values attaching to
storage capacity. I will take the case of a reservoir with one M.A.F. from
which the water will flow through a developed head of 1,000 feet. I will
assume an overall efficiency in the utilization of the water in turbines and '
generators and' anciliaries to the plant bus bars of 85 per cent.

One acre-foot of water dropped one foot releases 1:02 KWH of energy,
and this is taken up 85 per cent in the electrical output and the remaining
15 per cent in water wastage and in friction losses in the flows in channels
and turbines. In consequence, 1 M.A.F. through 1,000 feet will give 1,000,000 x
1,000 x 1-02 x 85 equals -87 billion KWH of electrical energy.

100
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Under the‘ conditions in which ecyclic storage would be released the

power system downstream would, because of low flow, have idle turbines,
' generators, transformers, etc., at every plant in the sequence downstream;
8 the transmission lines and distributing systems would be only partially
#l loaded, and the whole administrative set up in personnel, in the field, in
# the engineering offices, in the accounting sections and the like would be
present but only working at part capacity.

And as for the market, at such a time of blackouts or brownouts everyone

“would be crying out for power to keep the wheels of industry turning, what-

ever the cost.
Now if this stored water is not available the only other relief is steam and

it seems therefore that in such conditions the real value of the electrical energy

derived from the stored water is the same as what it would have cost to produce

it by the only alternative method—steam.

In the Northwest States the cost of steam has been put at 5:5 to 6-0 mills

. per KWH for new up-to-date thermal plants operating most of the time on base

load, rising to 8 mills for short term generation on peak.

If water is short, as I have mentioned, the corresponding equipment in the
form of turbines, generators, switchboards, transformers, transmission lines,
distribution circuits, etc., will be idle, but this represents no saving because in

 a hydro-electric plant nearly all the costs are fixed charges.

In consequence the value of electrical energy generated on peak by the
provision of stored water is the “cost” of the alternative method of production,
that is steam, without deduction.

At a mean cost of say 7 mills per KWH for -87 billion KWH on peak
electrical energy is worth $6:1 million annually, which is what it would cost
the power companies to replace it. However, since a good bargain requires

- that both parties should benefit substantially, it is not to be expected that the

upstream state will receive the full value in cash or the equivalent. Equity,
of course, requires a division of benefits and so the amount to be paid in cash
or in power will be somewhere in between the “value” on the one hand and the
“cost” of the storage and its operation on the other. The exact division cannot
I think be a matter of rule but must be the result of a bargain struck in each
instance. ~

What I do emphasize is that the “value” to be taken into account is that
of “on peak” generation by steam and not the much less figure of the value of
base load hydro-electric energy, which has appeared in several American
proposals that have come to my notice.

Mr. Chairman, I have mentioned the very grave danger which exists that

. important amounts of Canada’s resources in water may be lost under the

continuing operation of the treaty and the law unless we take steps to conserve
these interests to our own right. -

It does not even take a contract for the supply of stored water to diminish
our assets. In fact, in the case of an open contract we will at least know what
is happening to our resources in water. Far the more dangerous condition is
the process which steadily proceeds of the waters of rivers flowing from Canada
being taken into use south of the boundary for irrigation and hydro-electric
developments and the like without our having been aware of what has been
going on, until we wake up and find that a claim against our resources has
been built up which may inhibit their use in our own country.

As an example, I mention the Cawston project on the Similkameen in

- southern British Columbia.

lih
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In 1945 the Department of Veterans Affairs, in consultation with the
British Columbia Department of Lands, had under arrangement an irrigation
,project to provide farms for veterans at the Cawston Benches on the Similk-

-ameen River which as I mentioned earlier, is a so-called tributary of the
Okanagan River in British Columbia. I say so-called because the flow of

the Similkameen constitutes some 80 per cent of the total flow of the combined

rivers. Only the relatively small quantity of 4,800 acre feet of water in all
was required for this project.

When it came to be known in the State of Washington that additional
water was to be taken from the Similkameen for the Cawston Benches project,

anxiety was expressed as to the adverse effect on United States interests, and,
as the Columbia Reference in 1947 was already before the International Joint
Commission, the commission was asked to look into the matter. The questions
put to the commission used terms such as ‘“vested rights” and “flood waters”,

which proved not to be precise and from this arose difficulties, both in the

commission’s report and in subsequent action. However, I do not dwell on
this aspect because these difficulties were subsequently cleared up. It was
agreed that sufficient water would be stored during periods of high flow to
satisfy the requirements of the Cawston irrigation project.

Through the helpful action of the British Columbia representatives on
our Committee the period during which the waters required were to be taken
was adjusted to allay United States anxieties. Water permits were modified
accordingly by the British Columbia Department of Lands, following which
the storage and distribution facilities were constructed and the project opened
for veterans -and the new holdings taken up. Despite the difficulties which
were occasioned to the administrations both in Victoria and Ottawa this result

was satisfactory in that the veterans were provided with irrigated land; they

are developing it and farming it.

What was not satisfactory was the situation which came to light in the
course of the investigations. In these, it was shown that United States interests
in the State of Washington had come to assert that they had acquired what
they described as ‘“‘vested rights” in the waters of the Similkameen which in
total far exceeded the flow of the river in the irrigation season.

Moreover, it was brought to notice that there were fundamental differences
in the doctrine of the water laws of British Columbia and the state of Wash-
ington. Certain so-called ‘“vested rights’ to water in the state of Washington
would not be valid rights at all in British Columbia as for instance their
riparian rights which have never been adjudicated on and for the retention
of which beneficial use is not required.

For this and other reasons, the holders of British Columbia water rights are
at a manifest disadvantage in any dispute involving licenses.

Similar situations exist elsewhere in the rivers and streams crossing the
boundary from Canada into the United States. Usurally development south
of the line has taken place earlier than in Canada and in consequence when
questions of allocation of waters come to attention we find that we are in
difficulties.

Mr. Chairman, I have given you an outline of the position in the Columbia
basin and of the plans for the use of our resources and water for the benefit
of Canada, which are under evolution at the instance of the Canadian Section
of the IJC. May I emphasize that these plans are for presentation to govern-
ments, and that it is the governments and not the Canadian IJC that will take
conclusions and register decisions thereon.

If you wish, Mr. Chairman, I can go on with an explanation of the treaty
and the provisions of the law on water which derive therefrom. These are
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" most important, for they give the basis on which decisions will be taken as to
~ what will or will not be done in fact. Or, on the next occasion, I shall be
- happy to submit myself to the questions of the members and to cover other
aspects of the work of the IJC, if they wish. In making my presentation
| to you today, I did not seek in any way to narrow the matters before you
| in which the IJC is concerned in one way or another. The St. Lawrence
~ project, water pollution, air pollution, levels of Lake Ontario, progress at
Niagara, St. John river, irrigation problems of Alberta and Montana, and any
other problems which are before the commission on reference or otherwise—
- on all these matters I shall be most happy to present information at any
time if you will indicate your wishes.

The CHAIRMAN: I think that I express the views of all members of the
committee in thanking you, General McNaughton, for your wonderful presenta-
~ tion. Now, gentlemen, shall we move to adjourn now and to meet tomorrow
- morning? Shall we carry on tomorrow morning with the second part of the
General’s observations, or shall we have a question period?

Some Hon. MEMBERS: Carry on. :

The CHairMAN: We shall carry on with the presentation tomorrow morning
at 11.00 a.m. in the same room.

Mr. Low: When is it expected that the evidence given today will be
printed and available to be put into the members’ hands?

The Cuaigman: It will take at least three days, because I shall not receive
the stenographic transcript before tomorrow morning, and then it will be sent
to the printers. It might be three days.

The Witness: If it would be of assistance, Mr. Chairman, our office could
provide mimeograph copies for tomorrow’s session.

Mr. Low: It would be very helpful.

The Wirness: We could mimeograph it. It would not include the parts
where I thought it necessary to explain a little more, but it has the same
things in perhaps a little different language.

Hon. Mr. LesaGge: It refers to the tables, too.

The CHairMmAN: Most of the presentation of today will be mimeographed
and sent to the members for tomorrow morning or tomorrow afternoon.

Mr. Low: That is fine.

The CHairMAN: Tomorrow morning we will carry on with the second
part of the General’s presentation.

54992—4
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APPENDIX I

INTERNATIONAL JOINT COMMISSION
United States and Canada
RULES OF PROCEDURE AND TEXT OF TREATY
(with amendments)
Ottawa, Canada—Washington, D.C.
1947

TREATY OF JANUARY 11, 1909, BETWEEN UNITED STATES AND
GREAT BRITAIN
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Ratification advised by the Senate, ... . bv iy iaseed feles dntile March 3, 1909
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Ratification exchanged at Washington............ be g o e YR g May 5, 1910
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INTERNATIONAL JOINT COMMISSION

Members appointed on part of United States.................. March 9, 1911
Members appointed on part of Canada. .................. November 10, 1911
Meeting of Commission for organization under Article XII of the |
treatye atMWaShInEEON,. . . iaiai o sl i sk 16 s el e January 10, 1912
Adoption and publication of Rules of Procedure in accordance
WIthEATIRlE T nt ey e L L G s e e February 2, 1912

RULES OF PROCEDURE
OF THE
INTERNATIONAL JOINT COMMISSION

The International Joint Commission, by virtue of the provisions of Article
XII of the Treaty between the United States of America and His Majesty the
King of the United Kingdom of Great Britain and Ireland and of the Dominions
beyond the Seas, Emperor of India, dated the 11th day of January, 1909,
hereby adopts the following rules of procedure:

DEFINITIONS

1. In the construction of these rules and the forms herein referred to
(unless the context otherwise requires) words importing the singular number
shall include the plural, and words importing, the plural number shall include
the singular; the term “party” or “parties” shall include Governments and
also persons permitted by these rules to take part in any proceedings before
the Commission; the word “person” shall include individual partnership, or
corporation, and “oath” shall include affirmation.

o




EXTERNAL AFFAIRS $ 49

MEETINGS

2. Regular sessions of the Commission shall be held annually at Washington
beginning on the first Tuesday of April and at Ottawa beginning on the first
Tuesday of October.

Special meetings may be held at such times and placeé in the United
‘States and the Dominion of Canada as the chairmen of the two sections may
determine.

CHAIRMEN

3. The commissioners of the United States section of the Commission shall
appoint a chairman, to be known as the chairman of the United States section
of the International Joint Commission, and he shall act as chairman at all
meetings of the Commission held in the United States, and in respect to all
matters required to be done in the United States by the chairman of the
Commission.

The commissioners of the Canadian section of the Commission shall appoint
a chairman, to be known as the chairman of the Canadian section of the Inter-
national Joint Commission, and he shall act as chairman at all meetings of the
Commission held in Canada, and in respect to all matters required to be done

! in Canada by the chairman of the Commission.

In case it shall be impracticable for the chairman of either section to act
in any matter, then the commissioner of such section next in order of appoint-
ment shall act in his stead.

PERMANENT OFFICES

4. The permanent offices of the. Commission shall be -at Washington, in
the District of Columbia, and at Ottawa, in the Dominion of Canada, and the
secretaries of the United States and Canadian sections of the Commission shall,
subject to the order of said respective sections, have full charge and control
of said offices, respectively.

DUTIES OF SECRETARIES

5. The secretaries shall act as joint secretaries at all sessions or meetings
of the Commission, and each shall keep an accurate permanent record of the
proceedings and preserve the same in the permanent offices of the Commission.
It shall also be the duty of each of them to receive and file all applications and
other papers properly presented to the Commission in any proceeding instituted
before it, and to number in numerical order all such applications; and the
number given an application shall be the file number for all papers and docu-
ments connected with such application. Each secretary shall also keep in the
permanent office under his control a docket, in which he shall record the title of
the application or other proceeding, separately in each case, the date of filing
the same, the name and post-office address of the attorneys of record, and a brief
statement of the contents, together with proper reference to the files of the
original papers referred to in said docket. Each shall forward to the other for
filing in the office of the other copies of all letters, documents or other papers
received by him or filed in his office, pertaining to any matter before the Com-
mission, to the end that there shall be on file in each office either the original
or a copy of all official papers, documents records and correspondence relating
to matters at any time pending before the Commission.

54092—41%
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APPLICATIONS

6. In all cases to be submitted to the Commission under Articles III, IV
and VIII of the Treaty the method of bringing such cases to the attentlon
of the Commission and invoking its action shall be as follows:

(a) Where one or the other of the Governments on its own initiative seeks
the approval of the Commission for the use, obstruction or diversion of waters
 with respect to which under Articles III and IV of the Treaty the approval of
the Commission is required, it shall file with the Commission an application
setting forth as fully as may be necessary for the information of the Commis-"
sion the facts upon which the apphcatlon is based, and the nature of the order
of approval desired. |

(b) Where any private person seeks the approval of the Commission for
the use, obstruction or diversion of such waters, he shall first make written
application to the Government within whose jurisdiction the privilege desired
is to be exercised, to grant such privilege, and upon such Government, or the
proper department thereof, transmitting such application to the Commission,
with the request that it take appropriate action thereon, the same shall be filed
and be proceeded with by the Commission in the same manner as an application
on behalf of one or the other of the Governments. All applications by private
persons should conform, as to their contents, to the requirements of subdivision
(a) of this rule. ]

7. One duplicate original and 25 copies of the application, supplemental
application, statement in response, supplemental statement in response, statement
in reply, and supplemental statement in reply, shall be filed with each of the
secretaries, and there shall be filed with each of the secretaries such drawings,
profiles, and plans of survey on tracing linen, and such specifications and maps,
as may be necessary to illustrate clearly the matter of the application.

8. In cases where either of the respective Governments shall have author- |
ized the use, obstruction or diversion of navigable waters, all plans filed as
aforesaid shall be accompanied with the approval thereof by the Government
or proper department of the Government within whose jurisdiction such

NoTICE AND PUBLICATION

9. As soon as practicable after an application is made as hereinbefore in |
rule 6 provided for, the secretary of the section of the Commission appointed’
by the other Government shall forthwith send to such Government a notice in
writing that the application has been made and a copy thereof. |

The secretaries shall also, as soon as practicable after the application is"
made, cause to be published for three successive weeks in the Canada Gazette
and in two weekly newspapers, published one on each side of the international
boundary line nearest the locality in which the use, obstruction, or diversion of
waters is proposed to be made, a notice that the application has been made,
and of the nature and locality of the proposed use, obstruction or diversion,
and that all persons interested therein are entitled to be heard with respect

thereto before the Commission.

STATEMENT IN RESPONSE TO APPLICATION

10. Within 30 days after the filing of any such application, or within such
further time as the Commission or the chairmen may determine, the other
Government, and with the consent of either Government, any private person
interested, may file a statement with the Commission setting forth any fact or
facts bearing on the subject-matter of the application, and tending to defeat or
modify the order of approval sought, or to require that the same be granted
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on condition, and setting forth whether the order of approval is opposed in
whole or in part, and if it be desired that the approval be on condition, setting

STATEMENT IN REPLY

' 11. Immediately after such statement or statements are filed the secretary
1sha11 send a copy of the same to the Government which shall have made the
application or shall have filed the application on behalf of private persons, and
| ‘the said Government or the private persons on whose behalf the application
| shall have been filed, one or both, may, within 30 days, file a statement or
statements in reply, and the issues to be determined by the Commission shall
| be gathered from the application, statement or statements and reply statement
| or statements.

SUPPLEMENTAL APPLICATIONS AND STATEMENTS

[ 12. If it shall appear to the Commission that either the apphcatlon the
| statement, or the reply statement, is not sufficiently full, definite and complete
| to enable the Commission to proceed intelligently, the Commission may require
" a more full, definite and complete application or statement or reply statement,
| as the case may be, to be filed.

INTERESTED PRIVATE PARTIES

, 13. Any person interested in the subject matter of the application, whether
. for or against, is entitled to be heard by counsel at the final hearing, and may,
" through counsel, with the consent of his Government, conduct or assist in
L conductmg all proceedings in the case subsequent to the application.

PRELIMINARY HEARING

14. If it appear to the Commission at any time before the hearing of the

- application that it would be advantageous to hold a preliminary meeting for

. the purpose of fixing or altering the plan of hearing, determining the mode of

1' conducting the inquiry, the admitting of certain facts, or the proof of them by

B affidavit, or for any other purpose, the Commission may hold such meeting upon

| such notice to the parties as it deems sufficient, and may thereupon make such
orders as it may deem expedient.

PRELIMINARY COMMUNICATION WITH PARTIES

1 1.5. The Commission may, if it thinks fit, instead of holding the preliminary
i meet_mg provided in rule 14, communicate with the parties direct, and may
| require answers to such inquiries as it may consider necessary.

ProbpuUCTION AND INSPECTION OF DOCUMENTS

16. Either party :hall be entltled at any tlme before or at the hearing

| ment or reply statement reference is made to any document map, plan, or pro-
file, to produce it for the inspection of the party giving such notice or his attor-
| ney or solicitor, and to permit him to take copies thereof; and any party not
| complying with such notice shall not afterwards be at liberty to put the same
| In evidence on his behalf in such proceedings, unless he satisfy the Commission
| that he had sufficient cause for not complying with such notice.
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SUBPENAS

17. Subpcenas for the attendance and examination of witnesses and notice
for the production and inspection of documents may be issued in the first
instance under the signature of the secretary of the section of the country
in which the witnesses reside.

COMPELLING ATTENDANCE OF WITNESSES, ETcC.

18. All applications for subpcena or other process to compel the attendance
of witnesses, or the production of books, papers, and documents before the
Commission or the examiner, shall be made to the proper courts of either
country, as the case may be, upon the order of the Commission or by the
chairman of the section of the Commission of the country in which the witnesses
reside or the books, papers, or documents may be, or by the examiner appointed
under rule 19.

DEPOSITIONS

19. On application to the secretary of the section of the Commission in
the country where depositions are proposed to be taken, any party may have
a commission to take the depositions of witnesses, the commission to be signed
by the secretary, to designate the name of the examiner before whom deposi-
tions will be taken, and the time and place of taking, but need not designate the
names of witnesses to be examined, and the secretary shall specify in the com-
mission the length of notice to be given, in all cases requiring what he may
deem ample time to enable the parties to be present. The examiner, who shall
in all cases be an official having power in his own country to administer oaths,
may issue subpcenas for witnesses to be examined before him. The testimony
of all witnesses shall be taken under oath or affirmation and the parties shall
be entitled to attend and examine and cross-examine. The testimony so taken
shall be confined to the subject- matter in question, and any objection to the
admission of evidence shall be noted by the examiner and dealt with by the
Commission at the hearing. The examination shall take place within 60 days
after the time provided in rule 11 for the filing of the reply statement. All
examinations or depositions taken in pursuance of this rule shall be returned °
to the secretary who issued the commission, and the depositions certified under
the hand of the examiner, without further proof, be used in evidence, saving
all just exceptions. The examiner at the time and place appointed in the
commission can take the depositions of witnesses offered by any party.

FINAL HEARINGS

20. The final hearings on applications shall be had at times and places
to be fixed by the chairmen of the two sections not less than 30 days after
the time provided for filing the reply statement, and the Commission will then
hear oral and documentary evidence, and evidence which may have been taken
by the parties by deposition.

The Commission may require further evidence to be given, either viva voce
or by deposition taken before an examiner.

The Commission may decide how many counsel are to be heard and what
interests may be united for the purpose of the hearing.

The Commission may, in any case, require printed briefs or factums to be
submitted by the parties. :

The hearing of the case, when once commenced, shall proceed, so far as in
the judgment of the Commission may be practicable, from day to day.
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PRINTING OF BRIEFS AND RECORDS

21. All briefs, factums, pleadings, and documents printed for the use of
the Commission must be in such form and size, with ample margin, that they
can be conveniently bound together so as to make an ordinary octavo volume;
and, as well as all quotations contained therein, and the covers thereof, must
be printed in clear type (never smaller than pica) and on unglazed paper. -~

MAaJorITY MAY CONDUCT HEARINGS

22. A majority of the Commission may conduct hearings or other proceed-
ings regularly before it and may take and receive testimony and hear arguments
thereon, but less than the whole number of the Commission shall not proceed
to finally consider and determine any matter, proceeding, or question which the
Treaty creating the Commission, either in terms or by implication, requires or
makes it the duty of the Commission to decide.

AMENDMENTS

23. Amendments of applications and statements may be allowed by the
Commission where substantial justice requires it, and the time for the filing
of any paper or the doing of any act by these rules required may be extended
in the like case.

SERVICE OF PROCESS

24. Service of any subpoena, process, notice, or other document which must
be served under the present rules, shall be by delivering a copy thereof to the
person named therein, or by leaving the same at the dwelling house or usual
place of abode or usual place of business of such person with some adult person
who is a member of or resident in his family or with an employee in such place
of business. Such service may be made by any literate person, who shall make
return thereof under oath to the secretary from whom such subpoena, process,
notice, or other document shall have been received, and such return shall state
the time and place of such service.

EXPENSES OF PROCEEDINGS

25. All expenses incident to the prosecution of any proceedings before the
Commission upon applications presented under sub-section (b) of rule 6 shall
be paid by the party on whose behalf or at whose request such cost or expense
is incurred, except as otherwise ordered by the Commission.

SUBMISSIONS TO GOVERNMENTS

26. When in the opinion of the Commission it is desirable that a decision
should be rendered which affects navigable waters in a manner or to an extent
different from that contemplated by the application and plans, the Commission
will, before making a final decision, submit to the Government transmitting
the application a draft of the decision, and such Government may file with
the Commission a brief or memorandum thereon which will receive due con-
sideration by the Commission before its decision is made final.

GENERAL RULE

27. The Commission may, in the course of the proceedings, make any
order which it deems expedient and necessary to meet the ends of justice and
to effectually carry out the true intent and meaning of the Treaty.
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ARTICLES IX AnD X

28. The foregoing rules, as far as applicable, shall apply to proceedings in
all cases referred or submitted under Articles IX and X.

Adopted February 2, 1912.
Amended, November 11, 1914, April 7, 1915, and April 6, 1926.

TREATY BETWEEN THE UNITED STATES AND GREAT BRITAIN
RELATING TO BOUNDARY WATERS, AND QUESTIONS ARISING
BETWEEN THE UNITED STATES AND CANADA.

The United States of America and His Majesty the King of the United
Kingdom of Great Britain and Ireland and of the British Dominions beyond
the Seas, Emperor of India, being equally desirous to prevent disputes regarding
the use of boundary waters and to settle all questions which are now pending
between the United States and the Dominion of Canada involving the rights,
obligations, or interests of either in relation to the other or to the inhabitants
of the other, along their common frontier, and to make provision for the
adjustment and settlement of all such questions as may hereafter arise, have
resolved to conclude a treaty in furtherance of these ends, and for that purpose
have appointed as their respective plenipotentiaries:

The President of the United States of America, Elihu Root, Secretary of
State of the United States; and

His Britannic Majesty, the Right Honourable James Bryce, O.M., his
Ambassador Extraordinary and Plenipotentiary at Washington

Who, after having communicated to one another their full powers, found
in good and due form, have agreed upon the following articles:

PRELIMINARY ARTICLE

For the purposes of this treaty boundary waters are defined as the waters
from main shore to main shore of the lakes and rivers and connecting water-
ways, or the portions thereof, along which the international boundary between
the United States and the Dominion of Canada passes, including all bays, arms,
and inlets thereof, but not including tributary waters which in their natural
channels would flow into such lakes, rivers, and waterways, or waters flowing
from such lakes, rivers, and waterways, or the waters of rivers flowing across
the boundary.

ARTICLE I

The High Contracting Parties agree that the navigation of all navigable
boundary waters shall forever continue free and open for the purposes of
commerce to the inhabitants and to the ships, vessels, and boats of both countries
equally, subject, however, to any laws and regulations of either country, within
its own territory, not inconsistent with such privilege of free navigation and
applying equally and without discrimination to the inhabitants, ships, vessels,
and boats of both countries.

It is further agreed that so long as this treaty shall remain in force, this
same right of navigation shall extend to the waters of Lake Michigan and to all
canals connecting boundary waters, and now existing or which may hereafter
be constructed on either side of the line. Either of the High Contracting Parties
may adopt rules and regulations governing the use of such canals within its own
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termtory and may charge tolls for the use thereof, but all such rules and regu-
~ lations and all tolls charged shall apply alike to the subjects or citizens of the
i  High Contracting Parties and the ships, vessels, and boats of both of the High
| Contracting Parties, and they shall be placed on terms of equality in the use
~ thereof.

ARTICLE II

Each of the High Contracting Parties reserves to itself or to the several
State Governments on the one side and the Dominion or Provincial Governments
on the other as the case may be, subject to any treaty provisions now existing
with respect thereto, the exclusive jurisdiction and control over the use and
diversion, whether temporary or permanent, of all waters on its own side of the
line which in their natural channels would flow across the boundary or into
boundary waters; but it is agreed that any interference with or diversion from
their natural channel of such waters on either side of the boundary, resulting
in any injury on the other side of the boundary, shall give rise to the same
rights and entitle the injured parties to the same legal remedies as if such
injury took place in the country where such diversion or interference occurs; -
but this provision shall not apply to cases already existing or to cases expressly
covered by special agreement between the parties hereto.

It is understood, however, that neither of the High Contracting Parties
intends by the foregoing provision to surrender any right, which it may have,
to object to any interference with or diversions of waters on the other side of
the boundary the effect of which would be productive of material injury to the
navigation interests on its own side of the boundary.

ARTICLE III

It is agreed that, in addition to the uses, obstructions, and diversions
heretofore permitted or hereafter provided for by special agreement between
the Parties hereto, no further or other uses or obstructions or diversions, whether
temporary or permanent, of boundary waters on either side ofithe line, affecting
the natural level or flow of boundary waters on the other side of the line, shall
be made except by authority of the United States or the Dominion of Canada
within their respective jurisdictions and with the approval, as hereinafter

provided, of a joint commission, to be known as the International Joint
Commission.

The foregoing provisions are not intended to limit or interfere with the
existing rights of the Government of the United States on the one side and the
Government of the Dominion of Canada on the other, to undertake and carry
on governmental works in boundary waters for the deepening of channels, the
construction of breakwaters, the improvement of harbours, and other govern-
mental works for the benefit of commerce and navigation, provided that such
works are wholly on its own side of the line and do not materially affect the
level or flow of the boundary waters on the other, nor are such provisions

intended to interfere with the ordinary use of such waters for. domestic and
sanitary purposes.

ARTICLE IV

The High Contracting Parties agree that, except in cases provided for by
special agreement between them, they will not permit the construction or
maintenance on their respective sides of the boundary of any remedial or
protective works or any dams or other obstructions in waters flowing from
bour}dary waters or in waters at a lower level than the boundary in rivers
| flowing across the boundary, the effect of which is to raise the natural level of
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waters on the other side of the boundary unless the construction or maiﬁte‘nancé
thereof is approved by the aforesaid International Joint Commission.

It is further agreed that the waters herein defined as boundary waters
and waters flowing across the boundary shall not be polluted on either side to
the injury of health or property on the other.

ARTICLE V

The High Contracting Parties agree that it is expedient to limit the diver-
sion of waters from the Niagara River so that the level of Lake Erie and the
flow of the stream shall not be appreciably affected. It is the desire of both
Parties to accomplish this object with the least possible injury to investments
which have already been made in the construction of power plants on the
United States side of the river under grants of authority from the State of
New York, and on the Canadian side of the river under licences authorized
by the Dominion of Canada and the Province of Ontario.

So long as this treaty shall remain in force, no diversion of the waters of
the Niagara River above the Falls from the natural course and stream thereof
shall be permitted except for the purposes and to the extent hereinafter
provided.

The United States may authorize and permit the diversion within the
State of New York of the waters of said river above the Falls of Niagara, for
power purposes, not exceeding in the aggregate a daily diversion at the rate of
twenty thousand cubic feet of water per second.

The United Kingdom, by the Dominion of Canada, or the Province of
Ontario, may authorize and permit the diversion within the Province of Ontario
of the waters of said river above the Falls of Niagara, for power purposes, not
exceeding in the aggregate a daily diversion at the rate of thirty-six thousand
cubic feet of water per second.

The prohibitions ‘of this article shall not apply to the diversion of water for
sanitary or domestic purposes, or for the service of canals for the purposes of
navigation. ’

ARTICLE VI

The High Contracting Parties agree that the St. Mary and Milk Rivers -
and their tributaries (in the State of Montana and the Province of Alberta and
Saskatchewan) are to be treated as one stream for the purposes of irrigation
and power, and the waters thereof shall be apportioned equally between the
two countries, but in making such equal apportionment more than half may
be taken from one river and less than half from the other by either country so
as to afford a more beneficial use to each. It is further agreed that in the divi-
sion of such waters during the irrigation season, between the 1st of April and
31st of October, inclusive, annually, the United States is entitled to a prior
appropriation of 500 cubic feet per second of the waters of the Milk River, or so
much of such amount as constitutes three-fourths of its natural flow, and that
Canada is entitled to a prior appropriation of 500 cubic feet per second of the
flow of St. Mary River, or so much of such amount as constitutes three-fourths
of its natural flow.

The channel of the Milk River in Canada may be used at the convenience
of the United States for the conveyance, while passing through Canadian
territory, of waters diverted from the St. Mary River. The provisions of
Article II of this treaty shall apply to any injury resulting to property in
Canada from the conveyance of such waters through the Milk River.

The measurement and apportionment of the water to be used by each
country shall from time to time be made jointly by the properly constituted
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- reclamation officers of the United States and the properly constituted irriga-
 tion officers of His Majesty under the direction of the International Joint
~ Commission. :

ARTICLE VII

The High Contracting Parties agree to establish and maintain an Inter-
national Joint Commission of the United States and Canada composed of six
commissioners, three on the part of the United States appointed by the
President thereof, and three on the part of the United Kingdom appointed
by His Majesty on the recommendatwn of the Governor in Council of the
Dominion of Canada.

* ARTICLE VIII

This International Joint Commission shall have jurisdiction over and shall
pass upon all cases involving the use or obstruction or diversion of the waters
with respect to which under Articles III and IV of this Treaty the approval
of this Commission is required, and in passing upon such cases the Commission
shall be governed by the following rules or principles which are adopted by the
High Contracting Parties for this purpose:

The High Contracting Parties shall have, each on its own side of the
boundary, equal and similar rights in the use of the waters hereinbefore defined
as boundary waters.

The following order of precedence shall be observed among the various
uses enumerated hereinafter for these waters, and no use shall be permitted
which tends materially to conflict with or restrain any other use which is
given preference over it in this order of precedence:

(1) Uses for domestic and sanitary purposes;

(2) Uses for navigation, including the service of canals for the purposes
of navigation;

(3) Uses for power and for irrigation purposes.
The foregoing provisions shall not apply to or disturb any existing uses
of boundary waters on either side of the boundary.

The requirement for an equal division may in the discretion of the Com-
mission be suspended in cases of temporary diversions along boundary waters
at points where such equal division can not be made advantageously on
account of local conditions, and where such diversion does not diminish
elsewhere the amount available for use on the other side.

The Commission in its discretion may make its approval in any case
_ conditional upon the construction of remedial or protective works to compen-
sate so far as possible for the particular use or diversion proposed, and in such
cases may require that suitable and adequate provision, approved by the
Commission, be made for the protection and indemnity against injury of any
interests on either side of the boundary.

In cases involving the elevation of the natural level of waters on either
side of the line as a result of the construction or maintenance on the other
side of remedial or protective works or dams or other obstructions in boundary
waters or in waters flowing therefrom or in waters below the boundary in
rivers flowing across the boundary, the Commission shall require, as a condition
of its approval thereof, that suitable and adequate provision, approved by it,
be made for the protection and indemnity of all interests on the other side of
the line which may be injured thereby.

The majority of the Commissioners shall have power to render a decision.
In case the Commission is evenly divided upon any question or matter pre-
sented to it for decision, separate reports shall be made by the Commissioners
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on each side to their own Government. The High Contracting Parties shall

thereupon endeavour to agree upon an adjustment of the question or matter
of difference, and if an agreement is reached between them, it shall be reduced
to writing in the form of a protocol, and shall be communicated to the Com-
missioners, who shall take such further proceedings as may be necessary to
carry out such agreement.

S

ARTICLE IX

The High Contracting Parties further agree that any other questions or
matters of difference arising between them involving the rights, obligations,
or interests of either in relation to the other or to the inhabitants of the other,
along the common frontier between the United States and the Dominion of
Canada, shall be referred from time to time to the International Joint Com-
mission for examination and report, whenever either the Government of the
United States or the Government of the Dominion of Canada shall request that
such questions or matters of difference be so referred.

The International Joint Commission is authorized in each case so referred
to examine into and report upon the facts and circumstances of the particular
questions and matters referred, together with such conclusions and recom-
mendations as may be appropriate, subject, however, to any restrictions or
exceptions which may be imposed with respect thereto by the terms of the
reference.

Such reports of the Commission shall not be regarded as decisions of the
questions or matters so submitted either. on the facts or the law, and shall
in no way have the character of an arbitral award.

The Commission shall make a joint report to both Governments in all
cases in which all or a majority of the Commissioners agree, and in case of
disagreement the minority may make a joint report to both Governments, or
separate ‘reports to their respective Governments.

In case the Commission is evenly divided upon any question or matter
referred to it for report, separate reports shall be made by the Commissioners
on each side to their own Government.

ARTICLE X

Any questions or matters of difference arising between the High Con-
tracting Parties involving the rights, obligations, or interests of the United
States or of the Dominion of Canada either in relation to each other or to
their respective inhabitants, may be referred for decision to the International
Joint Commission by the consent of the two Parties, it being understood that on
the part of the United States any such action will be by and with the advice
and consent of the Senate, and on the part of His Majesty’s Government with
the consent of the Governor General in Council. In each case so referred,
the said Commission is authorized to examine into and report upon the facts
and circumstances of the particular questions and matters referred, together
with such conclusions and recommendations as may be appropriate, subject,
however, to any restrictions or exceptions which may be imposed with respect
thereto by the terms of the reference.

A majority of the said Commission shall have power to render a decision
or finding upon any of the questions or matters so referred.

If the said Commission is equally divided or otherwise unable to render
a decision or finding as to any questions or matters so referred, it shall be the
duty of the Commissioners to make a joint report to both Governments, or
separate reports to their respective Governments, showing the different con-
clusions arrived at with regard to the matters or questions so referred, which

o
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| questions or matters shall thereupon be referred for decision by the High
| Contracting Parties to an umpire chosen in accordance with the procedure
~ prescribed in the fourth, fifth, and sixth paragraphs of Article XLV of the
Hague Convention for the pacific settlement of international disputes, dated
October 18, 1907. Such umpire shall have power to render a final decision
with respect to those matters and questions so referred on which the
Commission failed to agree.

ARTICLE XI

A duplicate original of all decisions rendered and joint reports made by
the Commission shall be transmitted to and filed with the Secretary of State
of the United States and the Governor General of the Dominion of Canada,
and to them shall be addressed all communications of the Commission.

ARTICLE XII

The International Joint Commission shall meet and organize at Washington
promptly after the members thereof are appointed, and when organized the
Commission may fix such times and places for its meetings as may be necessary,
subject at all times to special call or direction by the two Governments. Each
Commissioner upon the first joint meeting of the Commissioner after his
appointment, shall, before proceeding with the work of the Commission, make
and subscribe a solemn declaration in writing that he will faithfully and
impartially perform the duties imposed upon him under this treaty, and such
declaration shall be entered on the records of the proceedings of
the Commission.

The United States and Canadian sections of the Commission may each
appoint a secretary, and these shall act as joint secretaries of the Commission
at its joint sessions, and the Commission may employ engineers and clerical
assistants from time to time as it may deem advisable. The salaries and
personal expenses of the Commission and of the secretaries shall be paid by
their respective Governments, and all reasonable and necessary joint expenses
of the Commission, incurred by it, shall be paid in equal moieties by the
High Contracting Parties.

The Commission shall have power to administer oaths to witnesses, and
to take evidence on oath whenever deemed necessary in any proceeding, or
inquiry, or matter within its jurisdiction under this treaty, and all parties -
interested therein shall be given convenient opportunity to be heard, and
the High Contracting Parties agree to adopt such legislation as may be
appropriate and necessary to give the Commission the powers above mentioned
on each side of the boundary, and to provide for the issue of subpcenas and for
compelling the attendance of witnesses in proceedings before the Commission.
The Commission may adopt such rules of procedure as shall be in accordance
with justice and equity, and may make such examination in person and
through agents or employees as may be deemed advisable.

ARTICLE XIII

In all cases where special agreements between the High Contracting Parties
hereto are referred to in the foregoing articles, such agreements are understood
and intended to include not only direct agreements between the High Contract-
ing Parties, but also any mutual arrangement between the United States and
the Dominion of Canada expressed by concurrent or reciprocal legislation on
the part of Congress and the Parliament of the Dominion.
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ARTICLE XIV

The present treaty shall be ratified by the President of the United States
of America, by and with the advice and consent of the Senate thereof, and
by His Britannic Majesty. The ratification shall be exchanged at Washington
as soon as possible and the treaty shall take effect on the date of the exchange
of its ratifications. It shall remain in force for five years, dating from the day
of exchange of ratifications, and thereafter until terminated by twelve months’
written notice given by either High Contracting Party to the other.

In faith whereof the respective plenipotentiaries have signed this treaty
in duplicate and have hereunto affixed their seals.

Done at Washington the 11th day of January, in the year of our Lord
one thousand nine hundred and nine.

(Signed) Erinu RooTt [SEAL]
(Signed) JAMES BRYCE [SEAL]

AND WHEREAS the Senate of the United States by their resolution of March
3, 1909, (two-thirds of the Senators present concurring therein) did advise and
consent to the ratification of the said Treaty with the following understanding,
to wit: ]

“Resolved further, as a part of this ratification, That the United States
approves this treaty with the understanding that nothing in this treaty shall
be construed as affecting, or changing, any existing territorial or riparian rights
in the water, or rights of the owners of lands under water, on either side of the
international boundary at the rapids of the St. Mary’s river at Sault Ste. Marie,
in the use of the waters flowing over such lands, subject to the requirements
of navigation in boundary waters and of navigation canals, and without
prejudice to the existing right of the United States and Canada, each to use
“ the waters of the St. Mary’s river, within its own territory, and further, that
nothing in this treaty shall be construed to interfere with the drainage of wet,
swamp and overflowed lands into streams flowing into boundary waters, and
that this interpretation will be mentioned in the ratification of this treaty as
conveying the true meaning of the treaty, and will, in effect, form part of the
treaty;” . s

AND WHEREAS the said understanding has been accepted by the Government
of Great Britain, and the ratifications of the two Governments of the said treaty
were exchanged in the City of Washington, on the 5th day of May, one thousand
nine hundred and ten;

NoOw, THEREFORE, be it known that I, William Howard Taft, President of
the United States of America, have caused the said treaty and the said under-
standing, as forming a part thereof, to be made public, to the end that the same
and every article and clause thereof may be observed and fulfilled with good
faith by the United States and the citizens thereof.

In testimony whereof, I have hereunto set my hand and caused the seal
of the United States to be affixed.

DonE at the City of Washington this thirteenth day of May in the year
of our Lord one thousand nine hundred and ten,

[seaL] and of the Independence of the United States of America the one
hundred and thirty-fourth.
WM H TAFT

By the Presideht:
P C KnNnox
Secretary of State.
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PROTOCOL OF EXCHANGE

On proceeding to the exchange of the ratifications of the treaty signed at
- Washington on January 11, 1909, between the United States and Great Britain,
relating to boundary waters and questions arising along the boundary between
the United States and the Dominion of Canada, the undersigned plenipo-
| tentiaries, duly authorized thereto by their respective Governments, hereby
declare that nothing in this treaty shall be construed as affecting, or changing,
 any existing territorial, or riparian rights in the water, or rights of the owners
of lands under water, on either side of the international boundary at the rapids
of the St. Mary’s River at Sault Ste. Marie, in the use of the waters flowing
over such lands, subject to the requirements of navigation in boundary waters
and of navigation canals, and without prejudice to the existing right of the
United States and Canada, each to use the waters of the St. Mary’s River,
within its own territory; and further, that nothing in this treaty shall be
construed to interfere with the drainage of wet, swamp, and overflowed lands
into streams flowing into boundary waters, and also that this declaration shall
be deemed to have equal force and effect as the treaty itself and to form an
integral part thereto.
The exchange of ratifications then took place in the usual form.

In witness whereof, they have signed the present Protocol of Exchange
and have affixed their seals thereto.

DonNE at Washington this 5th day of May, one thousand nine hundred and
- ten.

PHILANDER C KNOX [SEAL]
JAMES BRYCE [SEAL]

LAWS OF THE DOMINION OF CANADA

LEGISLATION ENACTED BY THE PARLIAMENT OF THE DOMINION FOR
THE PURPOSE OF CARRYING INTO EFFECT THE PROVISIONS OF THE

TREATY OF JANUARY 11, 1909, CREATING THE INTERNATIONAL
JOINT COMMISSION.

[1-2 George V.]

CuaP. 28—AN ACT relating to the establishment and expenses of the

International Joint Commission under the waterways treaty of January the
eleventh, nineteen hundred and nine. '

[Assented to 19th May, 1911, Amended 1914.7 Ch. 5 of Geo. V. IV-V.

His Majesty, by and with the advice and consent of the Senate and House
of Commons of Canada, enacts as follows:

1. The treaty relating to the boundary waters and to questions arising
alpng the boundary between Canada and the United States made between
His Majesty and the said United States, signed at Washington the eleventh
day of January, one thousand nine hundred and nine, and the protocol of the

fifth day of May, one thousand nine hundred and ten, in the schedule to this
act, are hereby confirmed and sanctioned.

2. The laws of Canada and of the several Provinces thereof are hereby
amended and altered so as to permit, authorize, and sanction the performance
of the obligations undertaken by His Majesty in and under the said treaty;
and so as to sanction, confer, and impose the various rights, duties and dis-

al:filities intended by the said treaty to be conferred or imposed or to exist
within Canada.
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3. Any interference with or diversion from their natural channel of any
waters in Canada, which in their natural channels would flow across the
boundary between Canada and the United States or into boundary waters (as
defined in the said treaty) resulting in any injury on the United States side
of the boundary, shall give the same rights and entitle the injured parties to
the same legal remedies as if such injury took place in that part of Canada
where such diversion or interference occurs; but this section shall not apply
to cases' existing on the eleventh day of January, one thousand nine hundred
and nine, or to cases expressly covered by special agreement between His
Majesty and the Government of the United States.

4. The exchequer court of Canada shall have jurisdiction at the suit of .
any injured party or person claiming under this act in all cases in which it is
sought to enforce or determine as against any person any right or obligation
arising or claimed under or by virtue of this act.

5. The International Joint Commission, when appointed and constituted
pursuant to the said treaty shall have power, when holding joint sessions in
Canada, to take evidence on oath and to compel the attendance of witnesses
* by application to a judge of a superior court of the Province within which
such session is held, and such judge is hereby authorized and directed to make
all orders and issue all processes necessary and appropriate to that end.

6. The governor in council may appropriate annually, out of the con-
solidated revenue fund, a sum not exceeding seventy-five thousand dollars
toward the payment of the salaries of the commissioners to be appointed by
His Majesty on the recommendation of the governor in council, as well as
the salaries of the secretary and other officers and employees, and also all
other expenses which may be incurred by such commissioners, with the approval
of the Secretary of State for External Affairs, together with one-half share
of all reasonable and necessary joint expenses of the said commission incurred
by it and, under the terms of the said treaty, required to be paid in equal
moieties by the high contracting parties.

7. Each of the said commissioners who is appointed by His Majesty shall
receive as compensation for his services an amount to be fixed by the governor
in council, but not in any case to exceed the sum of seventy-five hundred
dollars per annum. The secretary appointed by the Canadian section of the
commission under the provisions of the said treaty shall receive as compensation
for his services a sum not exceeding four thousand dollars per annum.

2. In addition to the said compensation the commissioners and
secretary shall receive their actual travelling and other expenses neces-
sarily incurred in connection with and in the course of the discharge
of their official duties.

3. The commissioners may from time to time employ, subject to
the approval of the Secretary of State for External Affairs, such clerical
and other assistance as is deemed advisable; their compensation and
expenses to be fixed at such amounts as may be determined by the
commissioners and approved by the Secretary of State for External
Affairs, and the commissioners are further authorized to expend an
amount to be fixed by the Secretary of State for External Affairs, not
in excess of six thousand dollars per annum, for office accommodation,
equipment, and supplies.
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APPENDIX 2
I ELIZABETH II

CHAP. 43
An Act to amend The International Boundary Waters Treaty Act

(ASSENTED TO 4TH JULYy, 1952.)

A Her Majesty, by and with the advice and consent of the Senate 1911, c. 28;
" and House of Commons of Canada, enacts as follows. 1914, c. 5.

: 1. Sections six and seven of The International Boundary Waters
 Treaty Act, chapter twenty-eight of the statutes of 1911, are repealed
'and the following substituted therefor:

“6. (1) The members of the Canadian section of the Commission Salaries of
‘shall be paid such salaries as are fixed by the Governor in Council, Si&aﬁiif‘
but the salary of the Chairman shall not exceed fifteen thousand sioners.

' dollars per annum and the salary of each of the other members shall

'not exceed ten thousand dollars per annum.

(2) A Secretary of the Canadian section of the Commission and secretary
such other officers, clerks and employees as are required for the 2;’% ;ngés
purpose of this Aet may be employed under the provisions of the ;
Civil Service Act.

7. All expenses incurred in carrying out the provisions of this Expenses.
Act and the said Treaty shall be paid out of money appropriated by
‘Parliament for the purpose.

8. This Act shall be administered by the Secretary of State Admin-
for External Affairs.” istration.

APPENDIX 3
Canada

Treaty Series,
1950. No. 3.

Treaty between Canada and the United States of America
concerning
The Diversion of the Niagara River
Signed at Washington, February 27, 1950
Came into force on October 10, 1950

Canada and the United States of America, recognizing their primary
obligation to preserve and enhance the scenic beauty of the Niagara Falls
and River and, consistent with that obligation, their common interest in
providing for the most beneficial use of the waters of that River,

Considering that the quantity of water which nfay be diverted from the
Niagara River for power purposes is at present fixed by Article V of the
treaty with respect to the boundary waters between Canada and the United
‘States of America, signed at Washington January 11, 1909, between Great
~Britain and the United States of America, and by notes exchanged between
5 54992—5
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the Government of Canada and the Government of the United States o!j‘
America in 1940, 1941, and 1948, authorizing for emergency purposes temporary
additional diversion, ; '

Recognizing that the supply of low cost power in northeastern United
States and southeastern Canada is now insufficient to meet existing and
potential requirements and considering that the water resources of the Niagara
River may be more fully and efficiently used than is now permitted by inter-
national agreement.

Desiring to avoid a continuing waste of a great natural resource and to
make it possible for Canada and the United States of America to develop, for
the benefit of their respective peoples, equal shares of the waters of the
Niagara River available for power purposes, and,

Realizing that any redevelopment of the Niagara River for power in Canada
and the United States of America is not advisable until the total diversion of
water which may be made available for power purposes is authorized perma-
nently and any restrictions on the use thereof are agreed upon, i

Have resolved to conclude a treaty in furtherance of these ends and for
that purpose have appointed as their plenipotentiaries:

Canada:

H. H. Wrong, Ambassador Extraordinary and Plenipotentiary of
Canada to the United States of America, and

The United States of America:

Dean Acheson, Secretary of State of the United States of America,
Who, after having communicated to ane another their full powers, found
in good and due form, have agreed upon the following articles:

ARTICLE I

This Treaty shall terminate the third, fourth and fifth paragraphs of
Article V of the treaty between Great Britain and the United States of America
relating to boundary waters and questions arising between Canada and the
United States of America dated January 11, 1909, and the provisions embodied
in the notes exchanged between the Government of Canada and the Govern-
ment of the United States of America at Washington on May 20, 1941, October
27, 1941, November 27, 1941, and December 23, 1948 regarding temporary
diversions of water of the Niagara River for power purposes.

ARTICLE II

Canada and the United States of America agree to complete in accordance
with the objectives envisaged in the final report submitted to Canada and the
United States of America on December 11, 1929, by the Special International
Niagara Board, the remedial works which are necessary to enhance the beauty
of the Falls by distributing the waters so as to produce an unbroken crestline
on the Falls, Canada and the United States of America shall request the Inter-
national Joint Commission to make recommendations as to the nature and
design of such remedial works and the allocation of the task of construction as
between Canada and the United States of America. Upon approval by Canada
and the United States of America of such recommendations the construction
shall be undertaken pursuant thereto under the supervision of the Inter-
national Joint Commission and shall be completed within four years after the
date upon which Canada and the United States of America shall have approved
the said recommendations. The total cost of the works shall be divided equally
between Canada and the United States of America.
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ARTICLE III

i The amount of water which shall be available for the purposes included
" in Articles IV and V of this Treaty shall be the total outflow from Lake Erie
 to the Welland Canal and the Niagara River (including the Black Rock Canal)
less the amount of water used and necessary for domestic and sanitary pur-
poses and for the service of canals for the purposes of navigation. Waters
which are being diverted into the natural drainage of the Great Lakes System
through the existing Long Lac-Ogoki works shall continue to be governed by
the notes exchanged between the Government of Canada and the Government
of the United States of America at Washington on October 14 and 31 and
November 7, 1940, and shall not be included in the waters allocated under the
provisions of this Treaty.

. ARTICLE IV

In order to reserve sufficient amounts of water in the Niagara River for
scenic purposes, no diversions of the water specified in Article IIT of this Treaty
shall be made for power purposes which will reduce the flow over Niagara
Falls to less than one hundred thousand cubic feet per second each day be-
tween the hours of eight a.m., E.S.T., and ten p.m., E.S.T., during the period
of each year beginning April 1 and ending September 15, both dates inclusive,
or to less than one hundred thousand cubic feet per second each day between
the hours of eight a.m., E.S.T., and eight p.m., E.S.T., during the period of each
year beginning September 16 and ending October 31, both dates inclusive, or
to less than fifty thousand cubic feet per second at any other time; the mini-
mum rate of fifty thousand cubic feet per second to be increased when addi-
tional water is required for flushing ice above the Falls or through the rapids
below the Falls. No diversion of the amounts of water, specified in this Article
to flow over the Falls, shall be made for power purposes between the Falls and
Lake Ontario. :

ARTICLE V

All water specified in Article III of this Treaty in excess of water reserved
for scenic purposes in Article IV may be diverted for power purposes.

ARTICLE VI

The waters made available for power purposes by the provisions of this
Treaty shall be divided equally between Canada and the United States of
America.

ARTICLE VII

Canada and the United States of America shall each designate a repre-
sentative who, acting jointly, shall ascertain and determine the amounts of
water available for the purposes of this Treaty, and shall record the same, and
shall also record the amounts of water used for power diversions.

ARTICLE VIII

Until such time as there are facilities in the territory of one party to use
its full share of the diversions of water for power purposes agreed upon in
this Treaty, the other party may use the portion of that share for the use of
which facilities are not available.

ARTICLE IX

Neither party shall be responsible for physical injury or damage to persons
or property in the territory of the other which may be caused by an act author-
ized or provided for by this Treaty.

54992—5%
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ARTICLE X

This Treaty shall be ratified and the instruments of ratification thereof
exchanged at Ottawa. The Treaty shall come into force upon the date of the
exchange of ratifications and continue in force for a period of fifty years and
théreafter until one year from the day on which either party shall give notice
to the other party of its intention of terminating the Treaty.

In witness whereof, the undersigned plenipotentiaries have signed this
Treaty.

Done in duplicate at Washington this twenty-seventh day of February,
1950. Y

For Canada:
H. H WRONG

For the United States of America:
DEAN ACHESON

APPENDIX 4

DEPARTMENT OF EXTERNAL AFFAIRS CANADA
OTrTAWA, March 9, 1944.

Sir:

I have the honour to inform you that in order to determine whether a
greater use than is now being made of the waters of the Columbia River System
would be feasible and advantageous, the Governments of the United States and
Canada have agreed to refer the matter to the International Joint Commission
for investigation and report pursuant to Article IX of the Convention concerning
Boundary Waters between the United States and Canada, signed January 11th,

1909.

2. It is desired that the Commission shall determine whether in its judg-
ment further development of the water resources of the river basin would be
practicable and in the public interest from the points of view of the two
Governments, having in mind (A) domestic water supply and sanitation,
(B) navigation, (C) efficient development of water power, (D) the control of
floods, (E) the needs of irrigation, (F') reclamation of wet lands, (G) conser-
vation of fish and wildlife, and (H) other beneficial public purposes.

3. In the event that the Commission should find that further works or
projects would be feasible and desirable for one or more of the purposes
indicated above, it should indicate how the interests on either side of the
boundary would be benefited or adversely affected thereby, and should estimate
the costs of such works or projects, including indemnification for damage to
public and private property and the costs of any remedial works that may be
found to be necessary, and should indicate how the costs of any projects and
the amounts of any resulting damage be apportioned between the two

Governments.

4. The Commission should also investigate and report on existing dams,
hydro-electric plants, navigation works, and other works or projects located
within the Columbia River system in so far as such investigation and report
may be germane to the subject under consideration.
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I8 5. In the conduct of its investigation and otherwise in the performance of
its duties under this reference, the Commission may utilize the services of
engineers and other specially qualified personnel of the technical agencies of
Canada and the United States and will so far as possible make use of information
and technical data heretofore acquired by such technical agencies or which
may become available during the course of the investigation, thus avoiding
duplication of effort and unnecessary expense.

I have the honour to be,
Sir,
Your obedient servant,

(Sgd.) W. L. MACKENZIE KING
Secretary of State for External Affairs

APPENDIX 5

TABLE I

ExistiNg AND PrannNep Hypro Erecrric Power PLANTS ON THE COLUMBIA AND ITS TRIBUTARIES
1IN THE UNITED STATES, NORTH OF THE SNAKE

Installed capacity, KW
3 . s Total
River Site Existing
and under Future planned
construction | additions
U T by R s sy, (630787 R e P IR e s SR A ! PR e 210,000 210,000
Ty TR o' ey o s o 3acs 200000 e 50 5 s 300,000
Pend d'Oreille.......... PN AXDeny Fallg e 5 0 8 o 42,600 DS sk 42,600
Noxon Bapide it 510 s dodantlmensdetsosys 200,000 200,000
Cabinet Gorge............c..... 216,000 |2 - Rl s 216,000
Box GRRYON. 5 Ll ure s i ae v G000 st 60,000
570000 £ e g P R R £ 7 (SR SR SN 918,000 918,000
L T M e S IO e V5 50 25w il R e a I S el s K] A A AN 800,000 800,000
o SR N e e LR Cl e et 552,000 552,000
P T N A L A L | A GrandiCoules. . . .. v nes o 15984, 000 =755 o et s v 1,944,000
ERIeL JORORN. 81 s o s il sis as s 10728000, o iy 1,728,000
R e e sty by s ais 588,000 588,000
j 5o ST T SRR L PR YPRON S e R 910,000 910,000
SO LT R e flos aie Rty AR 00015 viinacs 245,000
PRBet IRanIdRC 0 el R e 1,219,000 1,219,000
) Eo £ I s L ST e 980,000 12 L hivnei s 980, 000
AR ieas te 8 SR RE SR S e iy e e 1,105,000 1,105,000
TR0, EValas g s 1 ST 980, 000 140,000 1,120,000
B OREVRIe s Sk o e % Y pLA e RS 518,400

Note on Table I:

_The possibility at the present level of the Grand Coulee reservoir of adding a third powerhouse with
an installed capacity of 977,000 kilowatts has also been mentioned, and it is said that this would not be
justifiable with the upstream storage available at the present time.
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APPENDIX 6
TABLE II

OF THE SNAKE

Capacity MAF Character of storage
River Site
Existing Planned Annual Cyeclic
3
Flathead (North Fork)..... GIncibr Naew. | o st s 3-2 ? ?
Flathead (South Fork).....| Hungry Horse......... hio Lo R L R Ancnuall.and
yelic
Pend d'Oreille.............. Albeni Falls........... ) ) o) P S Annual
IKOOBORAL. .. s vy sk pien s ons VTSl A AR AR LRI 5:-0 | Annual
LTI S Lo R MR Grand Coulee.......... it R LR pr e Annual
4 15 R e R Sowisebaia T OSEPR S D e B 9-2 8-2
APPENDIX 7
TABLE III
PossmBLE Dams, STORAGES AND POwWER PranTs oN THE K0OTENAY AND CorumsIia Rivers IN CANADA
Loecation Nature Head, Installed Annual
of dam Feet Capacity Storage
KW. ac. ft.
Kootenay River—
Bl Rayel. i i ST Harth Bl 0 0000 220 285,000 2,915,000*
(Kootenay water
only)
U e v PR S T HOR R et Barth fill.......... 43 100,000 | Run of river.
In U.S.—
%Libby) ............................................................................
e ) R b s e A g L ol e B e e L
S ncam FIkes e S o S s b S i T s N 1,000, 000
Kootenay Lake—
West Kootenay and
Cominco (5 plants)...... Concrete........... 360, total 363,500 | 750,000, 6 ft. Order
developed - Possible addition
375,000.
BN Gl INGIRORIES CuRe FE R i Rt L R ST e e T 13,0001
276,500
Columbia River—
R, TNV RAREI SR S b b Barth 6H:. ;.00 73 46, 600 730,000*
(Columbia water
i only)
Donald Canyon.............. Concrete gravity... 114 82,500 | Run of river
or
135,000
A e e A Rock fill........... 563 1,100,000 10-5
or (now increased to
1,320,000 11-8)
Priest Rapids.......o........ Undecided. ........ 255 650,000 | Run of river
or 700,000
Little Dalles..........cconu.. Undecided......... 145 350,000 | Run of river
or 420,000
PR i G SRS R e G L i From 35 feet From From
up to possibly 250, 000 4,000,000
70 feet. up. up.

* Note: The Bull River-Luxor reservoir will have a capacity of 3-4 million acre-feet.

elson.

tN
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APPENDIX 8
TABLE 1V
ComrArisoN oF Costs anp Benermrs, Lisey II Anp Mica
(on the basis of no diversions to or from the Columbia River)
- e Libby Mica
Cost of dam and reservoir. .......... Tand Ll A $223,000,000* $192, 000,000
e R oy el S e e S RS R R e 56,000, 000* 55,000,000
J iy T e e S AR BRI - B $279, 000,000 $247, 000,000
Sngtalled capacity, BW . /. [  onis: v on st v wb s A e o S8 eI ure 800,000 KW 1,100,000 KW
" Firm power, KW atsite................... AR RS R e (o o 248,000 KW 525,000 KW
- Available storage, acre-feet, based on draw-down.................. 5,010,000 10, 500, 000
50% 35%
Normal full pool elevation of reservoir, feet above sea level........ 2,459 2,435
Estimated head normal full pool...........oiiiiiiiiiiivianiiina.. 344 563
Energy from one use of reservoir in billion KWH, at 85%, efficiency
of generation:
§8) BUIBRES. L. o W S e i e s T 1-5 4-5
(V) Downbtrean n CaRsda i . 3. 0ctitiviu,iiovii it it &b 4.0
(360’ head) (435’ head)
(¢) Downstream in United States assuming full development. . 6-0 11-0%%9
(1450" head) (1200” head)

* Estimated

~ Notes:
** (-4 only realizable with existing development.

*** The benefit is stated for use of the water in the Columbia system. In the case of diversion to

the Fraser this benefit in large part remains with Canada.

In summary, on a basis of no diversions into or out of the Columbia
River, for a cost of $247 million for Mica as compared with a cost of $279
million for Libby, Mica will produce 525,000 KW of firm power as compared

with Libby, 248,000 KW.

In downstream benefits under conditions of full development in the Colum-

bia system the energy which will be available from one release of Mica
storage in that system will be 15:0 billion KWH of which 11-0 billion is in
United States and 4-0 billion is in Canada, as compared with Libby, 7-5
billion KWH, of which 6-0 billion is in the United States and 1-5 billion is in
Canada.
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APPENDIX 9
TABLE V

COMPARISON OF POSSIBILITIES AT LIBBY AND KATKA WITH PERMITTED FLOODING AT THE EAST CROSSING O
THE KOOTENAY RIVER OF 150 FEET AND 37 FEET RESPECTIVELY; IN THE LATTER CASE THE MEAN FLOW OF
THE KOOTENAY BEING REDUCED BY 5,000 C.F.8. DIVERTED AT CANAL FraTS.

\

Permitted Flooding at Boundary (feet) 150 37
enn Anhial How Bt FADBYRE T B.) 50l vt ot s bt s sl g sie s didre o e s Saiists 10,900 5,900
ERDACILY Of ReBervoir (ACEO-HBOE) .. . ot cive s sis et oiss oo wsiainn asialpiaisns diaisade 5,985,000 2,200,000
Live Storage at 50% drawdown (acre-feet)...........couvveeiiriieennnnnnn. 5,010,000 1,700,000
e G AEE D BRSNS SRR ) R S TS b e MG R A SRS G 344 232
et - Capacity: b Labby W vt it s i bas sao i sisitnsshons s sFomes 800,000 220,000
BaMniCapacity (Eatimabed ) IeW . .. . 2o it avs b as s s asie s fim o s aas ool nss 248,000 90,000
Eseied Capacity RURAta BOW: &0 5. e o i e de o il e 552,000 250,000
T TN AT L TS T R e TR S SR e A T p e 205,000 100, 000
Energy in live storage KWH realizable at 85% efficiency from one use of
the stored water: 9 Million KWH

ARt B el e L e S B R i e e S S S 1,500 350

Foatiiatka withead 203 #6.: 1 3  vav, o abonra it i bty st it dak ol 1,130 380

(¢) *on West Kootenay with head 319 ft. and full development......... 1,370 470

fd)in 1.8, below ! BounAaty 872 ft... .. . s o iean cnsie s onsnnob sl e g s 3,750 1,300

* Of this only -4 billion KWH is realizable in the Existing plants.

A diversion of 5,000 c.f.s. of mean annual flow from the Kootenay would
result in some reduction of power output on the West Kootenay in low water
years unless storage additional to that at present available on Kootenay Lake

under the IJC 6-foot Order is provided.

APPENDIX 10
TABLE VI

EFFECT OF A DIVERSION OF 5000 C.F.S. REGULATED FLOW FROM KOOTENAY TO COLUMBIA AND THE

THOMPSON AND FRASER RIVERS

A regulated flow of 5000 c.f.s. for a year is approximately 3,600,000 acre-feet. The effect of this diversion
on energy generation (at 85% efficiency) and assuming a condition of full development at each site is as

follows:
MILLION KWH
e Head REepucrioNn ADDITION
In Canada | In U.S. |In Canada
T e e e o L L e 210"
Libby (+ 37 feet at boundary)....................... 9397 | 730
B e e e St rs o WaR R I a7 naim 5 e 4 6 o of S 2685 . A s 820
West Kootenay Plants flow only partially used with
e TR Ly o s S S A S 319’
Full development in U.S. south of boundary.......... ) b1 1 e S R 3,700
T e sl e B M TR R I RO I e SRR L o e T 280
TN TR B e e AR S e R R el : 00 o AR i PO Ey o 350
RO G s s e o S IR S0 4 e v ¢ o P % B83" [ R e R S o 1,750
ot o P A S S R ST SESTBY SO SRR 2587 |4 Sl AT e e 790
TR O el e A R SRR Sl SR e (Diversion)]. s « rut e ot s nehmasy nil
Thompson and Fraser including Summit Lake........ 10002 |3 sl e D G N 3,100
bR e L g R R o las s ity 1,050 5,350 6,270
Less Reduction at Bull River and West Kootenay|............[...cooveviiidiveininnnn. 1,050
Nt EaliIn Canadn. i il it . suhvsormassaastofons s cbss d ol ar ey b s S 5,220

Nore: 3-1 Billion KWH for generation from 5000 c.f.s. of added regulated flow on Thomgson and

Fraser is a minimum estimate based on utilization of about 3/4 of the fall only. To this figure s

ould be

added the power to be derived from Fraser Basin water whose use has been made possible by the added

regulating flow from the Columbia.
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APPENDIX 11

S TABLE VII
)

!

DeMANDS FOR WATER, PRESENT AND PROSPECTIVE, AT GRAND COULEE IN PERIOD OF FILLING RESERVOIR

Volume of water, acre-feet

Conditions Typical Minimum Notes
year of Year
mean flow 194344

Supply from natural flow in storage period........ 132 days 109 days | These figures are taken
IR I8 AL O ) e s oo ate et oo wiaaioda /o aln ms 44,720,000 26,300, 000 from hydrographs
Spokane and other TRt in U8l o v cai s eiarsts s 2,980,000 1,800,000 drawn from mean
monthly flows and
Total under present conditions of development....| 47,700,000 28, 300, 000 they are therefore
approx. only.
Requirements in storage period—
Operation turbines at full gate during period of
T YRR R e S T FROE T SR T 22,500,000 18, 500, 000
EROMIL YOOPTVOR, .« 140 o5 5 o 5rcails Yoiv's s R AR 5,100,000 5,100,000 | Ultimate plan as given
PBPS IOrAPTIEabion . o4 o s et s 5 deba g 4,000,000 4,000,000 lﬁe U.S. Army 308
port.
7l Erkeer GRS 0 O I P iee R T e 31,600,000 27,600,000
DR o WD AR i T T s e 16,100,000 700,000
Re uxrement to be stored for diversion to Fraser
......................................... 15,000,000 15,000, 000
Surplus or LT T ) s SRS R GRS Ny e ST e 1,100,000 14,300,000

Effect of an additional commiiment to supply from
AR At CABRIEEAT ... i o s Torabonis sas suleans 3,000,000 3,000,000

Consequent remaining surplus or deficiency....... 1,900, 000 17,300,000




APPENDIX 11—Continued

POSSIBLE STORAGES FROM WHICH MINIMUM FLOW DEFICIENCIES MIGHT BE MADE UP, IF THE RESERVOIRS §N

QUESTION ARE KEPT FULL MEAN WHILE FOR OPERATION AS CYCLIC STORAGE, THAT IS, IN YEARS OF VERY LOW

FLOW ONLY. AT OTHER TIMES THE POWER DEVELOPED AT SITE WILL BE AVAILABLE.
Reservoir Capacity Head, Kilowatts Notes
in ac. ft. in feet Installed

In United States—

Hungry Horse®. ... L it omis 2,980,000 480 285,000 | Exists
Springston Project............. 2,500,000

Ninemile Prairie............... 960, 000

Glavier View..........cci 5. 3,160,000

Tt T R e b P R ,080, :
ATheR Falle. .. ... i s 1,140,000 Exists
107, 0 e T B S e 50,000 | (flood storage)

POst Talko .« oty i o Biiiaes 870,000

In Canada—

Murphy Creek®®*.........00 et 4,000,000 | Various proposals| From 250,000/ At same elevation
from 35 ft. to| to 450,000 on Arrow Lakes
60 ft. approx.], depending| as Section 8
under consid-| on head. proposal.
eration.

+ 3 ft. on Kootenay Lake.......... i B SRR PO v P e MRS T If this higher eleva-
tion is found prac-
ticable there will
be substantial in-
creases of storage
and at-site power.

DamoanTake. s s ls Ihe il L, 1,000, 000

Possible extra drawdown at Mica to|

give cyeclic storage............. 41000, 000|050 5v b kv 1,330,000 | The use of this

reserve in order
to keep Fraser
plants in opera-
tion would in-
volve large loss
in at-site power
at Mica.

. * Hungry Horse has been built by the United States primarily to maintain levels at Grand Coulee.
It is reasonable that a nation’s deficiencies must be met from its own resources as far as possible before

claims are made on another country.

** If 3,000,000 acre-feet of storage is dedicated to Castlegar project under contract Murphy Creek will

+ not be developed and not only will the commitment to U.S.A. have been increased by 3 million ac. ft.
but the possibility of using the potentialities of Murphy Creek of 4 million ac. ft. or more to compensate
deficiencies will be lost, thus creating difficulties for which no solution is apparent.

»
¥













it

:,,%:‘;
i
R










HOUSE OF COMMONS

Second Session—Twenty-second Parliament

1955

STANDING COMMITTEE

ON

EXTERNAL AFFAIRS

Chairman: L.-PHILIPPE PICARD, ESQ.

MINUTES OF PROCEEDINGS AND EVIDENCE

No. 2

THURSDAY, MARCH 10, 1955

WITNESS:

General A. G. L. McNaughton, Chairman, Canadian Section,

International Joint Commission.

EDMOND CLOUTIER, C.M.G., O.A., D.S.P.
QUEEN'’S PRINTER AND CONTROLLER OF STATIONERY
OTTAWA, 1955.

55049—1






MINUTES OF PROCEEDINGS

THURSDAY, March 10, 1955.

) , (3)

The Standing Committee on External Affairs met at 11.00 o’clock a.m.
this day. The Chairman, Mr. L. Philippe Picard, presided.

Members present: Messrs. Applewhaite, Balcer, Bell, Breton, Byrne,
Cannon, Cardin, Crestohl, Fulton, Garland, Gauthier (Lac Saint-Jean), Green,
Henry, Herridge, James, Jones, Jutras, Kirk (Shelburne-Yarmouth-Clare),
Low, Lusby, Macnaughton, McMillan, Patterson, Pearkes, Richard (Ottawa
East), Stick, Stuart (Charlotte), Studer.(29)

In attendance: Honourable Jean Lesage, Minister of Northern Affairs and
National Resources; Mr. Maurice Lamontagne, Assistant Deputy Minister;
General A. G. L. McNaughton, Chairman, Canadian Section, International
Joint Commission; Mr. J. L. Dansereau, Commissioner; Miss E. M. Sutherland,
Secretary; Mr. J. L. MacCallum, Legal Adviser; Mr. J. D. Peterson, Engineering
Adviser; Mr. D. G. Chance, Assistant Secretary.

The Committee resumed consideration of Bill No. 3.

General McNaughton was called and read a supplementary statement
‘on the work of the International Joint Commission.

Before adjournment, Honourable Mr. Lesage read and tabled a further
suggested amendment.

At 12.15 noon, the Committee adjourned until 3.30 o’clock p.m. this day.

(4)

The Committee resumed at.3.30 o’clock p.m. Mr. L. Philippe Picard,
Chairman, presided.

Members present: Messrs. Applewhaite, Balcer, Bell, Breton, Byrne,
Cannon, Cardin, Crestohl, Garland, Green, Herridge, James, Jones, Jutras,
Kirk (Shelburne-Yarmouth-Clare), Low, Lusby, Maclnnis, McMillan, Mont-
gomery, Patterson, Pearkes, Richard (Ottawa East), Stick, Stuart (Charlotte),
Studer. (27)

In attendance: Same as at morning’s sitting.

General McNaughton was called and examined at some considerable
length.

It was agreed to defer all questions concerning legal interpretations to
the Deputy Minister of Justice.

At 5.35 o’clock p.m., General McNaughton’s examination still continuing,
the Committee adjourned until 11.00 o’clock a.m. Friday, March 11th.

ANTONIO PLOUFFE,
Clerk of the Committee.
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EVIDENCE

THURSDAY, March 10, 1955.

The CHAIRMAN: Gentlemen, we have General McNaughton with us again
| this morning. With your cooperation I shall expect to carry on the same method
| as we followed yesterday, namely, to let General McNaughton put on the record
~ such remarks as he has to make.

i General McNaughton is available again this afternoon and, if needed,
~ tomorrow morning. I understand that the General will speak today concern-
" ing the relation of the work of the International Joint Commission to the inter-
. national aspects coming under this bill, as well as with regard to the legal
~ aspects of the Boundary Waters Treaty of 1909.

: Yesterday everything went wonderfully well. So, I expect that we shall
be able to carry on in the same way, and as I have said, the General will be
available at a later time for questioning. I now call on General McNaughton.

General A. G. L. McNaughton, Chairman, Canadian Section, International Joint
Commission, called.

The WitneEss: Thank you, Mr. Chairman.

I understand that as a part of your preliminary consideration
of the International Rivers Bill you would wish me to give you a
‘general account of the work of the International Joint Commission
in relation to the problems of boundary waters and of waters which
flow across the boundary between Canada and the United States,
and which come to the commission under the provisions of the Boun-
dary Waters Treaty of 1909.

The International Rivers Bill purports to create an administra-
tive arrangement for dealing with certain domestic or internal -
Canadian aspects of works in international rivers, and the treaty, and
the commission under the treaty, has to do principally with the
external or international aspects of the same or related problems. It
seems to me therefore that you might find it useful to have under
your hand for ready reference the text of the treaty; the text of the
Act of parliament by which it was confirmed and sanctioned in 1911;
and the Rules of Procedure of the commission.

These are contained in this small brochure which I ask the
chairman’s permission to distribute and which I would be very pleased
if you would each retain with the commission’s compliments.

The International Joint Commission, established pursuant to the
Treaty of 1909, was designed to provide a continuing mechanism with
wide authority in particular fields thorugh which problems between
the United States and Canada, arising along the 5655 miles of boun-
dary between them could be brought under review at their incep-
tion, and before there was danger that they might magnify and
enlarge through controversy to an extent which would alarm and

embitter public opinion in either country, thus making their eventual
solution increasingly difficult.
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Certainly this wise conception of dispelling trouble in advance
was uppermost in the minds of the plenipotentiaries who negotiated
the treaty; this is shown by the opening paragraph of the preamble
which refers to the high contracting parties as ‘“being equally desirous
to prevent disputes regarding the use of boundary waters and to
settle all questions which are now pending...; along their common
frontiers, and to make provision for the adjustment and settlement of
all such questions as may hereafter arise...”

“The waters from main shore to main shore of the lakes and
rivers and connecting waterways...along which the international
boundary . .. passes” for more than half its long course from the
Atlantic to the Pacific are defined as “boundary waters” and the
duties and authority vested in the Commission by the Treaty of
1909 distinguishes sharply between these waters and those waters
which “in their natural channels would flow into” or ‘“from” the
boundary waters, or “the waters of rivers flowing” from one country
to the other ‘“across the boundary”.

The text of the Treaty shows that the plenipotentiaries had a
very clear conception of the varied character of the questions which
were likely to arise in each of these several categories of water and
certainly they have provided the commission with authority which
has proved apt in each one of the particular sets of circumstances
which have had to be met.

The use to be made of “boundary waters” is a matter of very
deep concern to the inhabitants of the region regardless of the side
of the boundary on which they may happen to live, and it is
important that whatever individuals or communities may do with
these waters for their own advantage they should not prejudice the
welfare of others or put anyone at an unfair disadvantage.

Furthermore, these lakes and rivers along the boundary are not
minor features of the landscape but vast assets of far-reaching and
enduring importance, on the proper use of which depends the future
economic development and prosperity of the whole region in both
countries.

The Treaty recognizes these intimate joint interests of the two
countries in these boundary waters. It provides that their navigation
“shall forever continue free and open for the purposes of commerce
to the inhabitants and to the ships, vessels and boats of both
countries” but “subject however to any laws and regulations of either
country within its own territory, not inconsistent...and applying
equally and without discrimination”.

These rights of free navigation, so long as the Treaty remains
in force extend also to “the waters of Lake Michigan” (which is
asserted by the U.S. not to be a boundary water) “and to all canals
connecting boundary waters, and now existing or which hereafter
may be constructed....”

“Free”’, means free in the sense of free to use, and not in the
financial sense, because tolls may be charged provided they ‘“shall
apply alike” and both “High Contracting Parties shall be placed on
terms of equality....”

The Treaty also implicitly recognizes the difficulties which
would be presented to the inhabitants on the two sides of boundary
waters in coming together and making adequate arrangements for
the development of their joint interests if they had to proceed
separately through the ordinary national legislative, economic and
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- legal systems and the like of their respective countries. To help in

~ the mutual trans-boundary arrangements required and for the better

~ and more convenient regulation and development of these interests

the Commission is given “jurisdiction” and is required to “pass upon

all cases involving the use or obstruction or diversion of the waters”

in question.

; It is provided that in the exercise of this jurisdiction by the Art. VIl
. Commission “the High Contracting Parties shall have, each on its Para 3
own side of the boundary, equal and similar rights in the use of...
boundary waters”; and in order that past arrangements should not

be called in question it is prescribed that “existing uses of boundary Art. VII
waters on either side” are not to be disturbed. So as to avoid g
controversy as far as may be possible by far-sighted legislation based

on convenience, the Treaty specifies that wherever conflict occurs Pl
the use of water for “domestic and sanitary purposes” shall have i, 3
priority over “navigation” and that use for navigation shall take
precedence over ‘‘uses for power and for irrigation”.

“Tt is further agreed that...boundary waters and waters flowing Art. 1v
across the boundary are not to be polluted on either side to the para. 2
injury of health or prosperity on the other”.

"By the Treaty and except as may be “provided for by special Art. III
agreement...” “no further or-other uses or obstructions or diver- i) U
sions, whether temporary or permanent, of boundary waters on
either side of the line, affecting the natural level or flow of boundary
waters on the other side of the line, shall be made except by
authority of the United States and the Dominion of Canada within
their respective jurisdictions and with the approval, of the Inter-
national Joint Commission”.

By these provisions the power to initiate plans for “the deepen- Art. III
ing of channels, the construction of breakwaters, the improvement Para. 2
of harbours” and the like is left to the respective Governments on
their own sides of the line, “provided . . . ” that the results “do not
materially affect the level or flow . . . on the other . .. ”, in which p.4 111
case these plans must be submitted by the Government concerned para. 1
to the Commission for “approval’.

In the case of waters “flowing from boundary waters or . . . Art. IV
flowing across the boundary”, the principal cause for dispute which P !
was apprehended was the possible construction of some work
downstream from the boundary “the effect of which is to raise the
natural level of waters on the other side”. Works of this character
and effect are not permitted unless “the construction or maintenance
thereof is approved by the . . . International Joint Commission”.

These far-reaching and quite novel provisions, vesting wide
jurisdiction and authority in the International Joint commission, are
based on the experience of the Commission’s predecessor, the Inter-
national Waterways Commission, which was set up by the concur-
rent legislation of the United States (1902) and of Canada (1905)
for the purpose of investigating and reporting upon the condition
and use of waters adjacent to the boundary.

The fundamental new conceptions underlying the Treaty of
1909 are largely due to the inspiration of a great Canadian, Sir
George Gibbons, who had been chairman of the Canadian Section
of the International Waterways Commission. Sir George Gibbons’
colleague in drafting the Treaty of 1909 was Chandler P. Anderson,

7
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a distinguished lawyer from New York, who had been specially re-
tained by the U.S. Department of State. Both these gentlemen had
wide experience and insight into the causes likely to lead to con-
troversy and their views as to proper methods for the resolution of
such difficulties as might arise, were closely followed by the pleni-
potentiaries and other authorities of the two countries in the drafting
of the Treaty.

I have spoken of the authority of the Commission over “bound-
ary waters” and ‘“waters flowing from boundary waters and waters
flowing across the boundary’”, where jurisdiction in the joint interest
of those concerned in both countries—individuals, communities and
governments—has been given in wide measure, without precedent
in international affairs. I now turn to the other categories of
problems which come before the Commission only at the specific
instance of the two Governments. I refer to the general problems
concerning waters which “in their natural channels would flow
across the boundary, or into boundary waters”. Here the Commis-
sion has jurisdiction, as I have mentioned, in the case of works below
the boundary causing flooding into the upstream country, but other-
wise only as may be specified by the two Governments in a Refer-
ence or report approved by those Governments.

In these cases the waters in question originate in a region
which is essentially national in character and go to another which
has the same character and while they are in the boundary zone
they are of only passing and limited international concern, except
should any action by one government result in damage on the other
side.

When these streams have or resume their purely national
character the Federal, State, or Provincial Governments, each in
their proper fields, are competent to legislate to reflect the desires
and interests of those concerned and to provide approprlate authority
on which to base effective administration. |

In this of course one of the primary responsibilities of the
federal authority of Canada is to insure that, in the exercice of such
judisdiction, due consideration will be given to the established
rights of others downstream beyond the boundaries of Canada,
whether they be of individuals or states or the downstream nation
itself.

This is one particular point of great importance in the new
legislation which is before you for consideration.

While there was some suggestion in the Treaty negotiations
that streams crossing the boundary should be dealt with as
boundary waters, fortunately, I think, these practical considerations
were recognized and on the initiative of the United States Secretary
of State, Elihu Root, the Treaty leaves the national authority in
these waters entirely undiminished, but it requires that this national
authority shall itself provide the means whereby if anyone on the
other side is aggrieved he may obtain redress.

This redress is to be effected by another novel provision, that for
the future ‘“any interference with or diversion from their natural
channel of such waters on either side of the boundary, resulting in
any injury on the other side of the boundary, shall give rise to the
same rights and entitle the injured parties to the same legal remedies
as if such injury took place in the country where such diversion or
interference occurs;”. This is a remarkable provision enabling as it




does the bitizeﬁé’ of one country to go mto the law courts of
~ another country and even to sue the Government of that country §

- unfairly dealt with. In our case Parliament enacted in 1911 that the
. Exchequer Court “shall have jurisdiction at the suit of any party
or person claiming under this Act . . . ”
In the case of “interference with or diversion of waters on the
other side of the boundary the effect of which would be productive
. of material injury to navigation interests on its own side” each nation
. reserves in the Treaty “any right which it may have to object . . .’
In the atmosphere of close technical cooperation which happily
exists between the Departments of the two federal Governments
charged with the development and maintenance of navigation
facilities on the lakes and streams along the boundary, this reserva-
~ tion has proved merely to represent an extra precaution on the
preservation of rights.

The Treaty of 1909 defined the agreement reached between the
two countries in the particular cases of the diversion of waters at
Niagara for the generation of power and the division of the flow of
the St. Mary and the Milk Rivers in Montana and Alberta for
irrigation. In both cases what was sought was a formula which would
give equality in the benefits to be derived by each country.

The Niagara provisions have now been superseded by the
Niagara Diversion Treaty of 27 February 1950 which has subse-
quently been ratified by both countries. Under this Treaty very
substantial increases of flow are made available to each country
for the generation of power which is now so urgently required. All
the rights acquired by Canada have been made available (Agreement
dated 27 March 1950) to the Province of Ontario in accordance with
the established policy that the Canadian Provinces should have the
rights to power in their rivers even if these rivers are in part inter-
national in character.

In the Niagara Diversion Treaty, in order to ensure the pres-
ervation of the scenic beauty of the Falls by the construction of
works to redistribute the flow, the commission was invited “to make
recommendations as to the nature and design of such remedial works
and the allocation of the task of construction as between Canada
and the United States”. Ontario agreed to construct such works
in Canada as were decided upon and the Ontario Hydro-Electric
Power Commission was designated to do the actual work under the
direction of the International Joint Commission. The remedial
works are now well advanced and the construction of the new
works for power which will add about a million installed horsepower
to the plants in the Queenston vicinity approaches completion.

The IJC’s continuing responsibilities relate to the measurement
of flows and their allocation as between countries and as between the
service of power and scenic beauty to accord with the terms of
the treaty.

The St. Mary-Milk Rivers agreement, after interpretation by
the commission, has stood the test of time. Large sums of money
have been and continue to be invested in putting the divided water
from these rivers on the land in the respective countries and vast
areas are now under crop where before there was little but sage
brush. The commission continues to exercise direction over the

measurement and apportionment of the water to be used by each
country.

jtself if they should feel that their interests have been wrongly or -

1-2 Geo. V
hap. 28 -
Clause 4.

. Art. II
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Art. VI

Art. VI
para. 3



Art. III

Art. IV

Art. XII
para. 3

substance and stability. Neither side was entu’ely satisfied by
original arrangement but it now seems clear that the impor
thing was a firm decision which would allow the work of irriga
to proceed. That is the view of our authorities, who are very
averse to re-opening this matter because of the resulting uncertainty
which would trouble the minds of those who farm the lands m
question.

In addition to the provisions giving the commission Junsdlctlon
in regard to “boundary waters”, to other “waters which flow
therefrom”, and to “waters which cross the boundary” as I have
described, the treaty of 1909 provides that “any other question or
matters of difference involving the rights, obligations, or interests...
along the common frontier... shall be referred... to the... com-
mission for examination and report, whenever either... Govern-
ment... shall request....”

In these cases the commission is required to proceed to inves-
tigate and report in accordance with the terms of the particular
reference which has been made to it by the governments. It is
specified that “such reports... shall not be regarded as decisions
of the questions or matters so submitted either on the facts or
the law, and shall in no way have the character of an arbitral
award”.

At first sight these limitations may seen formidable but in
practice they have in no way compromised the useful results which
have been secured; in fact the opposite is the case because these
carefully drawn conditions have given the commission a useful
frame of reference for its work. The commission in such references
relies on a thorough study of the facts which are counterchecked
and amplified in open hearings invariably held to provide a “con-
venient opportunity” in the localities in which the problem at issue
has come to attention “for all parties interested” to be heard. At
these hearings any individual with a bona fide interest in the
outcome can appear either in person or by counsel to have his say
with complete freedom. It has been shown by repeated experience
that when a highly complex and misunderstood situation is thus
reduced to a statement of correct and verified technical facts, there
then is little difficulty for the Commission to arrive at an agreed
recommendation. And, with an agreed recommendation from the
commission the subsequent agreement of the governments is greatly
facilitated.

In the result, in its long history there are only three cases of
a division in the commission on the issue of an order or of a report
to be rendered to governments. One case was on a point of pro-
cedure and not of substance; another (the St. Lawrence Order of
29 October, 1952) related to the incidence of certain expenditures
as between power and navigation. In the third case, in February
1932 the United States Government requested the International
Joint Commission to reopen its order of 4 October 1921 and to
modify the apportionment of the St. Mary and Milk Rivers made
under the terms of Article VI of the treaty. In this case the
commission divided equally and each Section reported to its own
Government. That is the last which has been heard of it.

Also, in the references which have been completed there is
only one case in which the governments have not acted favorably
(Pollution Reference, 1912) on the commission’s recommendations.
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I would like here to say in reviewing the action taken at that time that
we can be devoutly grateful to the wisdom of the government that took the

stand which they did.

The treaty of 1909 contains still another extraordinary provision
which may be used on occasion to further broaden the authority and
functions of the Commission. With a view to meeting a possible
requirement which was foreseen, but never used so far, the treaty
provides that “any questions or matters of difference . . . may be
referred for decision . . . by the consent of the two parties, it being
understood that on the part of the United States any such action

Art. X

will be by and with the advice and consent of the Senate and on .

the part of His Majesty’s Government with the consent of the
Governor-General in Council”.

If this provision is invoked the treaty further provides that

“a majority of the Commission shall have power to render a decision

.2 and if “ . .. the ... Commission is equally divided” then the
Commission’s report “shall thereupon be referred for decision . . .
to an umpire chosen in accordance with the procedure . . . of the
Hague Convention . . . of 1907. Such umpire shall have power to
render a final decision . . . .” That is, if such a course is embarked
upon to deal with a difference or dispute it must proceed to finality
and the governments have agreed in advance that the decision will
be accepted. 4

Such then are the powers, the duties and the functions, partly
judicial, partly investigative, partly administrative, which have been
vested in the International Joint Commission, a body comprised of
three Commissioners appointed by the United States and three Com-
missioners appointed by Canada, each of whom shall “make and
subscribe a solemn declaration in writing that he will faithfully and
impartially perform the duties imposed upon him under this
treaty "7 0

The Commission largely determines its own procedure to fit the
needs of particular references and to assist it has the call upon the
members of the technical services of either government. Evidence
may be taken on oath and the attendance of witnesses may be
compelled, but these extreme powers have only once, so far as I am
aware, been used.

Mr. Chairman: As the Committee is particularly concerned with
the problems presented by rivers flowing across the boundary, I have
thought it might be of some service to the members to summarize
the Treaty provisions and legal principles in a statement for presen-
tation. This document represents the results of the studies carried
out in the Canadian Section over the last several years with a view
to arriving at conclusions to guide our actions day by day, always
having regard to the fact that the Parliament of Canada has
legislated that should injury occur on the United States side of the
boundary then “The Exchequer Court of Canada shall have
jurisdiction at the suit of an injured party ... .”

I must say, Mr. Chairman, that despite all the care and study
which has gone into the preparation of this document the conclusions
must perhaps be regarded as somewhat speculative, because so far
there has been no occasion, since the ratification of the Treaty of
1909, when disputes on these matters either in Canada or in the
United States have been taken to the Courts of the upper riparian

Art. X
para. 2

Art. X
para. 3

Art. XII
para. 1
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state by anyone claiming injury in a downstream state. In conse-
quence, we lack the benefit of knowing what would be the judgments
of the courts of competent jurisdiction in such cases.

Perhaps we can take it as some measure of tribute to the work
of our predecessors on the Commission that in the some seventy
issues over the last forty-four years which have been dealt with so

> far no one in either country has felt the need to make use of this
privilege of access to the courts of the other.

With your permission, Mr. Chairman, I table copies of this
document for the members of your Committee.

If you wish it this can be taken as read or I will be happy to read it to you.

The CHAIRMAN: I think it will be in order if General McNaughton would
read it.

GENERAL McNAUGHTON: This is the statement of the treaty provisions and
legal principles. It is the work of our legal adviser and myself, and since the
questions at issue have been very vital to the way in which we should decide
the various cases that came before us, speculative or not, we had to have a
doctrine on which to proceed, and this is the doctrine which we have evolved
for our own guidance. We hope when the time comes, as undoubtedly ‘it will,
that the Exchequer Court of Canada will have some of these cases to decide
judicially; that it will have been shown that we have been able to forecast at
least the generality of what might come into their lordships’ minds.

The Boundary Waters Treaty of 1909, pursuant to which the Governments
of the United States and Canada created the International Joint Commission,
defines the rights.of the two countries and of their respective residents with
respect to “waters which in their natural channels would flow across the
boundary”. In the Columbia Basin, the Columbia River itself, and its tributaries,
the Similkameen and Okanagan Rivers, flow across the boundary into the United
States, while the Pend d’Oreille River flows across the boundary into Canada,
where it joins the Columbia and re-crosses into the United States. The Kootenay
River flows from Canada into the United States and then re-crosses the boundary
into Canada before joining the Columbia River north of the boundary.

The definition of the rights of the respective parties is given in Article II
of the 1909 Treaty which provides that, subject to existing treaty provisions,
such as those giving navigation privileges, there shall be reserved to the United
States and Canada and their respective States and Provinces ‘‘the exclusive
jurisdiction and control over the use and diversion, whether temporary or
permanent, of all waters on its own side of the line which in their natural
channels would flow across the boundary”. This provision carries into the
Treaty of 1909 the long-held views of the United States with respect to inter-
national law, as applied to rights in rivers flowing from one country into
another country.

Article II of the Treaty goes on to provide in addition, however, that “any
interference with or diversion from their natural channel of such waters on
either side of the boundary, resulting in any injury on the other side of the
boundary, shall give rise to the same rights and entitle the injured parties to
the same legal remedies as if such injury took place in the country where such
diversion or interference occurs.” This provision is somewhat unique in inter-
national law, requiring, as it does, the national authority itself to provide the
means whereby, if anyone in the other country is injured, he may seek redress
in the law courts of the upstream country where the diversion or interference
occurs.
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By an Act passed by the Canadian Parliament in 1911, the Exchequer Court
of Canada was given jurisdiction over cases covered by Article II, where parties
or persons in the United States claim to have suffered injury as a result of any
interference with or diversion in Canada of waters which in their natural
channel would flow across the boundary.

In analysing the Treaty position in respect to the rights of the United States
and Canada to the flows in the Columbia basin, where, as mentioned previously,
all the rivers which are of international concern flow across the boundary, the
first question to be considered is the nature of the “injury on the other side of
the boundary” which will entitle persons or parties in the United States to seek
redress in the Exchequer Court of Canada.

It should be borne in mind that the old water law of England, based on
riparian rights, which was brought to the English Colonies in America at the
beginning of the European colonization and which is still current to some extent
in domestic law in the East, never was in effective use in the West and South-
west. In large parts of the West, both in Canada and the United States, water
law consists of statutory enactments of the various legislatures in both countries,
based on the doctrine of appropriation: whoever first appropriates water to a
beneficial use has a prior right thereto, so long as he continues to exercise it.
The appropriation must be of a specific amount of water, for a specific, beneficial
purpose and must be perfected in due course by actually constructing the
necessary works and putting the water to use.

The relevant statute of the State of Washington, where Grand Coulee Dam
is situated, provides that “. . .all waters within the state belong to the public, and
any right thereto, or to the use thereof, shall be hereafer acquired only by
appropriation for a beneficial use and in the manner provided and not otherwise;
and, as between appropriations, the first in time shall be the first in right...”
Oregon, the other State through which the Columbia River flows, and Montana
and Idaho, through which the Kootenay River passes, have similar legislation in
effect. As between Canada and the United States, the local State and Provincial
laws and also any inconsistent Federal laws of earlier date are of course subject
to the provisions of the Boundary Waters Treaty of 1909.

In the study of these matters there are three  kinds of interference with
conditions in nature which need to be considered.

In the first, the upstream state may divert the flow of a river in whole
or in part while it remains within its territory. This the upstream state,
under the provisions of Article II of the Treaty of 1909, is lawfully entitled
to do if it can. If diversion is made and injury results in the downstream
country, the injured parties are given, as previously mentioned, access to the
courts of the country where the diversion or other interference with the flow
has been made, on terms of full equality with the citizens of that country.

Counsel for Montana and the United States, in a recent case before the
International Joint Commission, have argued forcibly that the rights of a
downstream country extend only to payment in compensation for damage done
and not to an injunction against diversion. There is merit in this argument,
for Article II of the 1909 Treaty reserves to the upstream country the exclusive
jurisdiction over the use and diversion of such waters on its own side of
t,}}e boundary. If the diversion could be halted by an injunction obtained by a
citizen of the downstream country, this provision of Article II of the Treaty
would be rendered meaningless. Whether or not an injured party would be
entitled to obtain an injunction, or only monetary damages, will only be known
when and if a case is taken to the courts.

So far, there has been no occasion in either country for their nationals
to have recourse to this privilege, granted pursuant to Article II of the

1909 Treaty, of going into the courts of justice of the other for legal remedy,
whatever it may be.
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In a second category of possibilities of interference with flow, a down-
stream country might build a dam or other obstruction in the stream which
would have the effect of raising water levels above the boundary. This is
specifically forbidden by Article IV of the Treaty of 1909 unless approved by
the International Joint Commission, which is required under Article VIII to
ensure that suitable and adequate provision, approved by it, is made ‘“for
protection and indemnity against injury of all interests on the other side of
. the line which may be injured thereby”.

In addition, in cases when the International Joint Commission makes its
approval conditional on the construction of protective or remedial works, to-
compensate so far as possible for the particular use or diversion proposed,
Article VIII provides that the International Joint Commission may require
that suitable and adequate provision be made for the protection and indemnity
of all interests on either side of the boundary.

The first case in an analogous category to come before the International
Joint Commission was an “Application” for authority to build a dam at
Grand Falls on the Saint John River in New Brunswick. Here the water has
flowed ‘“out of boundary waters” into which the flooding caused by the dam
would extend, thus inundating a strip of land along the river in Maine, as
well as a similar strip on the other side in New Brunswick. ;

Eminent counsel in that case asserted on behalf of the United States a
claim to a share of the power generated at the downstream site in Canada,
proportional to the additional head there made available by the increase of
level at the boundary, multiplied by the United States share of these boundary
waters, that is the half share or “equal division” of boundary waters between
the two countries, as specified in Article VIII of the 1909 Treaty. The validity
of this argument was recognized when the applicant voluntarily agreed to
make available on demand, for purchase and use in the State of Maine,
a specific amount of power which was approximately equivalent to the
amount claimed by counsel for the United States.

The counsel in question holds today the most eminent juridical position
in the world. He is president of the Court of International Justice, and among
the votes which placed him as a member of that court was an affirmative vote
given by Canada, which I had the privilege of casting on behalf of this
country.

Mr. Stick: What is the name, please?

The WiTNEssS: The name is Green H. Hackworth.

The International Joint Commission issued an order of approval, condi-
tional upon the terms of this agreement being carried out, although the
Commission specifically disclaimed any intention of either recognizing or reject-
ing the principle contended for by Counsel for the United States Government.

Thus in the result the argument of the counsel of the United States was
permitted to prevail.

The argument of United States Counsel in the Saint John River case is
equally applicable to the case of waters flowing across the boundary where
a dam below the boundary raises the level of waters at the boundary. In such
case, however, the upstream country owns the whole interest in water above
the boundary, not merely a half interest as in the case of boundary waters, and
consequently the upstream country would be entitled to receive a share of the
power generated at the downstream site proportional to the increase of water
level at the boundary, multiplied by “one”, rather than by “one-half”.

The project for a dam at Libby, Montana, for which a new application
is now before the International Joint Commission, is a case in point of flooding
across the boundary.
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Here the flooding at the boundary would be 150 feet and the upstream state,
British Columbia, is entitled under this principle to an allocation proportional to
this increase of level multiplied by the whole flow of the Kootenay from above
the boundary.

This represents something more than % of the total at-site power to be
generated at Libby. This power would of course be paid for at the going rate
to cover cost and return on investment, which was the arrangement at Grand
Falls on the Saint John River.

In a third category of cases is the question of storage of water in the
upstream country and its release in regulated flow or otherwise. If the release
is regulated, this may constitute a very valuable service to the power plants in
the downstream country by making additional water available for power
generation during periods of low natural flow. Since the downstream country
has no right to this service, it must be prepared to recompense the upstream
country in acceptable form if it desires the service.

Should the storage and release of water in the upstream country, instead
of conferring a benefit, constitute an interference in flow which could be claimed
to cause damage to established rights in the downstream country, either by
reduction of flow below the normal at times it was needed, or by an increase of
flow above normal, causing damage by flooding, then the problem would come
in the first category of cases outlined and the matter could be dealt with in the
courts of the upstream country.

The upstream country is under no compulsion, either physically or by
treaty in respect to the stored water. It possesses an unqualified option for the
release of this water, in timing and in rate of flow, subject of course to the
rights given under Article II of the 1909 Treaty to established interests down-
stream which may be injured by such storage or releases.

Where the flow of a river is regulated in the upstream country at the
request of the downstream country, the additional power which can be gener-
ated at sites in the downstream country by reason of the regulated release of
water from storage represents the product of an association, and in equity there
should be a sharing between the countries of the resulting power.

This prineciple of recompense in power in exchange for natural resources
contributed to a project has been recognized in a number of treaties providing
for the hydro-electric development of rivers flowing across international
boundaries in Europe. It is recognized also at the United States domestic level
in the draft Columbia Interstate Compact, which was approved by the repre-
sentatives of the affected States of the United States on 29 December, 1954.
This final edition of the Compact is markedly less favourable to upstream
interests than the numerous versions which preceded it; nevertheless it provides
for the inclusion, in the legislation or licence authorizing a hydro-electric
project on an inter-state river, of a reservation requiring the operator of the
project to make available, for purchase and use in the upstream state where
the project is located, a specified, equitable share of the additional power
generated at downstream plants as a result of the co-ordinated release of
stored water.

The authority to make this reservation of power for purchase and use in
the upstream state would be in addition to the authority which the United
States Federal Power Commission now possesses, to require any licensee to
reimburse the owner of an upstream reservoir from which a direct benefit is
derived, for a part of the annual charges for interest, maintenance and deprecia-
tion on such réservoir. The reservoir contemplated by this section of the Federal
Power Act, however, is one built by a licensee or permittee of the Federal
Power Commission or by the United States so that, at the moment, it would

have no application to a reservoir built in Canada which benefits projects down-
stream in the United States.
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In order to protect the interests of Canada in the case of the construction
of reservoirs in Canada which benefit projects downstream in the United
States it will be necessary therefore, in advance of construction, to enter into a
treaty or agreement precisely defining the amount and form of recompense to
Canada for the natural resources of Canada contributed to the project.

The WiTneEss: Mr. Chairman, may I venture at this time to turn back the
pages of history to a statement made by Sir Wilfrid Laurier on the 6th of
December, 1910 when the Treaty of 1909 was before parliament for ratification.

I have referred several times to Article II and the completely different basis
of the water law which it introduced, contrary to the then commonly accepted
_riparian doctrine under which a person on the banks of a stream had the right
to have the water come to him forever, undiminished and undefiled; and he,
in turn, had an obligation of a similar sort to pass it on to his neighbour
downstream.

That was not the law in the United States. It was a law which was not
suitable to the western United States particularly, where water had to be
withdrawn from streams to wash the gravel to get the gold out of it, on
many occasions, or for some other use such as to irrigate lands which otherwise
would have been desert.

As I indicated in my presentation, there was a new form of law which
had come in. It was a law current in the Mediterranean; it was a Roman law,
a law used in North Africa in the Roman colonies, where irrigation was of
primary importance. ;

That law was brought to the Americas by the people who followed
Colombus. It became the law of the Spanish colonies in Mexico, and from
there it spread to California. In the days of the gold rush, when people were
moving up the Columbia, the Kootenay and other rivers into our country,
the miners carried that same law of appropriation with them, because it was
thought to be suitable to the occasion. Thus it came into use.

When we came to codify the law in this treaty, the people who negotiated
the treaty for the United States, in the preliminary discussions which took
place—for the United States it was Mr. Elihu Root, the then Secretary of
State of the United States—those people were completely adamant that no
law but the appropriation law could possibly be brought into effect.

It was argued most forcibly by Sir Wilfrid Laurier. He and Sir Robert
Borden were entirely in agreement on such matters at that time, that the
treaty should reflect the traditional type of legislation which we had in Canada,
namely, the riparian law. But as Sir Wilfrid Laurier put it, the most important
thing was not what the law was, but to have a law which would be equally
incident on the people in the two countries.

To that end, and in order to establish a lawful procedure through which
our disputes could go, with the principles for their reconciliation or adjudica-
tion, he, and the parliament of Canada with him, agreed to accept the
United States Administration’s views. So it is the United States’ views which
are incorporated in the Treaty of 1909.

We have been in the position that down the years the operation of this
law and this treaty provision have acted against the interests of Canada. I
can give you a number of instances of it but I do not think it is necessary to
do so today.

But now circumstances have changed because in the principal area of
contention, Canada is no longer the downstream state but rather it is the
upstream state, and we think it is pretty poor business to have people—irres-
ponsible people, I shall say, not governments—contending that when the
advantage of the local position from which we have suffered down the years
at last has turned, that Canada should change the ground work.
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This is what Sir Wilfrid said:

But in this case, whether we liked it or did not like it, the United
States had taken the position that international law provides that, except
in matters of navigation, the upper power has the right to use the water
_within its own territory as it thinks best. What were we to do? They
might do so, and if they did so, they might do it to our injury and we
had no recourse whatever. Was it not wiser, then, under such circum-
stances, to say: Very well, if you insist upon that interpretation you
will agree to the proposition that if you do use your powers in that way
you shall be liable to damages to the party who suffers. At the same
time we shall have the same power on our side, and if we chose to
divert a stream that flows into your territory you shall have no right to
complain, you shall not call upon us not to do what you do yourselves,
the law shall be mutual for both parties and both parties shall be liable
to damages.

Before finishing, Mr. Chairman, there is one little matter I would like
to report to this committee. We have, of course, as we always have in the
International Joint .Commission at its meetings, been completely frank with
our colleagues, and we have explained to them just what we had in mind.
I am sorry, gentlemen; I have so many papers that I cannot put my hand
on the exact quotation, but I remember it very well.

We explained to our colleagues at the last meeting of the International
Joint Commission, in general terms, just what I explained to you yesterday,
namely, that we had under careful study the question of the diversion and
use of waters of the Kootenay River through to Canal Flats, and that we
had also reached a point where we were giving consideration to the diversion
of some fifteen million acre feet from the Mica Creek, Bull River, and Luxor
reservoirs, to be taken through the mountains and used in the valley of the
Fraser where it would enable them to do a great part of the developments
in that stream which were called for, without in any way inhibiting the use
of this river for the propagation of salmon, which is so important.

At the conclusion of that meeting, my colleague, Mr. Len Jordan, a former
governor of Idaho, who is now the chairman of the United States section of
the ‘commission, made the observation that he did not question the right of
Canada to divert these waters under the Treaty of 1909.

Following that, counsel for the United States took the floor and men-
tioned that of course if we did divert he would remind us of the provisions
for judicial determination that are given in Article II of the Treaty of 1909, and
that if interests in the United States were injured, then they had the right
to compensation. i

Later I reminded both parties that we were equally sensible or sensitive
to these provisions of the law and that we were being—and would be—very
careful indeed to see that nothing was done which would compromise or
injure the United States.

I hope that in my presentation to you yesterday I was able to carry to
you a picture of the commission, and the assurance that it is going to be very
careful in these matters.

We 'feel, in fact, gentlemen, that we can make recommendations which
can be carried out and which will not injure any lawful and rightful interest
of the United States, and at the same time these proposals will give to
Canadians what is rightfully Canadian, in the right of the province of British
Columbia. These immense resources, vast as they are, without a shadow of

a doubt will be required within the next two or three decades.
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What we seek to do is not to set up perhaps a full scale utilization of any i
of these waters, but to make available to every province a plan for a
co-ordinated and comprehensive development which will see to it that down

the years when power is becoming so increasingly important for the welfare

of the people and of the community, that they will have that power.

The CHAIRMAN: Now, gentlemen, we have had yesterday and today two
very serious, elaborate, and technical presentations.

We have now ready for distribution mimeographed copies of General
McNaughton’s presentation yesterday and we will try to get the first part
of his remarks of to-day mimeographed and distributed. The second part
you already have. ]

I wonder if it would not be wise for us to adjourn now until 3.30 this
afternoon to give the members time to get their ideas together, at which
time we can start a period of questioning, should any member so desire;
and it would give every member an opportunity to do it on a better basis.

Mr. Low: I so move.

The Hon. Mr. LEsAGe: Mr. Chairman, before we adjourn, let me say that
in my remarks yesterday I mentioned the amendments to Bill No. 3 now
. before the committee which the government would be ready to accept if
moved at the appropriate time, but I forgot one minor one, which is simply
for clarification. It has to do with clause 5 on page 2 of said bill regardmg
penalty, and it prescribes penalties as follows:

on indictment, a fine “of five thousand dollars” or imprisonment for a
term “of five years”; on summary conviction, a fine “of five
hundred dollars” or imprisonment for a term “of six months”.

As they now read, these penalties appear as absolute penalties rather
than the setting of maximum limits of penalties.

The government would be prepared to. accept an amendment providing
for maximum limits of penalties rather than absolute penalties, as follows:

delete the word “of” in lines 6, 7, 9, and 10 of page 2 clause 5, and
substitute therefor in each case the words “not exceeding”. That is,
the four “of’s” in the four lines I have mentioned would be replaced
in each case by the words “not exceeding”.

The CHAIRMAN: Now, with your permission we will take first this afternoon
yesterday’s presentation which is being distributed now, and the period of
questioning will be open at 3.30.

AFTERNOON SESSION

The CHAIRMAN: We now have a quorum and I shall call the meeting to
order.

As agreed this morning we shall proceed with the:period of questlomng
of General McNaughton.

General A. G. L. McNaughton, Chairman, Canadian Section International Joint
Commission, recalled.

The CHAIRMAN: Mr. Applewhaite.
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By Mr. Applewhaite:

Q. Mr. Chairman, I would like to ask General McNaughton a " questiom:.-
. Does the International Joint Commission take in the boundary between Canada.
and Alaska as well as the boundary between Canada and the continental
- United States?—A. The answer is yes, sir.

‘ Q. Then I wonder if General McNaughton could tell me about this: there
 is or there was a tredty between Great Britain and Russia in 1825 dealing
 with the use of rivers crossing Alaska from Canada, and giving to the subjects
~ of his Britannic Majesty rights for ever on those rivers. The question I would

- like to ask is whether or not the sale of Alaska to the United States affected
. the validity of that treaty and whether Alaska was sold subject to that ease-
ment or not—A. I would hesitate to venture to express an opinion on that.
We have in the room the law officers of the crown from the Department of
. External Affairs, who are skilled in the art of treaty interpretation and I think
~ that if I wanted to know that myself, I would go straight to them.

Q. Perhaps one of them could be called later, Mr. Chairman.

The CHAIRMAN: Yes. The Deputy Minister of Justice will be here at a
later date and anything which specifically concerns the interpretation of any
article may be referred to him at a later date.

The WiTNEsS: I would say this, however, that in my practical day by day

- working out of these problems along the western and nothern boundaries
that lie between the panhandle of British Columbia and the Yukon Territory
on the one hand and Alaska on the other, that the subject matter is being
discussed in terms of the 1909 Treaty with the United States which gives us
| very substantial rights in the navigation of those rivers. I believe the ambit of
. that treaty is certain to give us the practical answer to all the problems, in-
cluding those of water.

By Mr. Applewhaite:

Q. Speaking generally, is it fair to say that the position, in so far as
the 1909 Treaty is coneerned, is this: that rivers running into Alaska would
be the same as those running into the continental United States?—A. It has
been so held in a number of discussions which we have had with the United:
States; and also I was referring particularly to the question of the diversion:
of the Yukon River, where tributaries of the Yukon River are brought into
Atlin Lake, and the two alternative projects. One project was put forward
- by the Aluminium Company of America, under which those waters would be
taken out of the Atlin Lake down the Taiya to the boundary. An alternative
project put forward by the Lindsley interests, whereby the waters would be

taken out at the south end of Atlin Lake down to Taku.
] There has never been any question but that Canada as the upper riparian
state under the 1909 Treaty has the right to those waters.

Q. General McNaughton has answered the next two questions I was
. going to ask him. But coming now to your presentations of yesterday and this:
. morning, is it correct understanding that should, in the United States, with
respect to what we call international rivers flowing into the state—should the:
Americans establish a new power plant, or other new uses for the waters— -
whether it was for irrigation and so forth—should they establish a use for-
that water, that they then acquire the right to continue to use it, and that if:
we interfere with that right we would be subject to be sued for damages?—A.. .
That, sir, is the fact. The language is somewhat different. I think the matter
is so delicate that, if I may, I will quote exactly the words, because every

~ syllable of those words has a bearing upon our rights.
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The situation as to rights, as I pointed out this morning, is covered in
Article IT of the Treaty of 1909. May I read it again? It reads as follows:

ARTICLE II

Each of the High Contracting Parties reserves to itself or to the
several State Governments on the one side and the Dominion of .
Provincial Governments on the other as the case may be, subject to any
treaty provisions now existing with respect thereto, the exclusive juris-
diction and control over the use and diversion, whether temporary or
permanent, of all waters on its own side of the line which in their
natural channels would flow across the boundary or into boundary
waters; but it is agreed that any interference with or diversion from
their natural channel of such waters on either side of the boundary,
resulting in any injury on the other side of the boundary, shall give
rise to the same rights and entitle the injured parties to the same legal
remedies as if such injury took place in the country where such diversion
or interference occurs; but this provision shall not apply to cases already
existing or to cases expressly covered by special agreement between
the parties hereto . . .

What that means is—or it has been held to mean that if we acquiesce in
the United States interests taking waters of an international stream as it is
defined, from a river that flows from Canada into the United States, and
putting those waters into use, into beneficial use, and continuing to make that
beneficial use, then they have acquired the right of appropriation, and if we
should interfere with them, then we are liable to a suit for damages.

Now, it has been mentioned by some that there might be a power in the
courts to forbid that use or there might not. We are in a state of uncertainty
as to just how the courts of competent jurisdiction would interpret it.

Q. The courts of which country?—A. In the case of our diverting a stream ,
which flows from Canada into the United States, in Canada the court of
competent jurisdiction is the Exchequer Court of Canada. If, on the other
hand, we had a river which flows from the United States into Canada, it is
their Supreme Court.

Q. And we have no control whatever over the nature or size of any
plant which the Americans might decide to install on their side of the
boundary line?—A. None. The essence of this law of appropriation is, as I
read out this morning, quoting I think from the Washington Statute, “first in
time, first in right”.

Q. Then, the logical result of what you have said is if on the American
side of certain rivers the plants require a certain amount of water which is
there today we have to keep that same amount of water running always or
suffer the legal consequences?—A. Or, as I explained in connection with Grand
Coulee, in the Waterton-Belly case, a case of high level to low level, it was
asserted, and I think it is a doctrine well founded, that before they could
claim on us for continuing flow they would have to make the fullest use of
their own facilities in their own country to supply that flow and that is why
in table No. 7 I think I listed for convenience of reference all the reservoirs
south of the boundary cf waters that flow into Grand Coulee which go south
of the line that conceivably we might suggest they make use of rather than
come to us. But it is speculative, mark you.

Q. I am not trying to put word’s in the General’s mouth, I am trying
to interpret the terms of the treaty in layman’s language. I wonder -if it
would be fair to say if we knowingly acquiesce in the construction of
plants on the American side which will use an increasing amount of water,
where we are to some extent allocating a certain amount of water to American
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~ use in effect, can we, afterward in the Pacific northwest, that is in southern
- British Columbia, Washmgton, Oregon and Iowa, after this allocation for
the exclusive use of the Americans, take additional water to that which
they are already using now downstream from us?—A. I took the story of
the Similkameen as an example to illustrate what happens when we stand
idly by, if I can put it that way, and acquiesce in the actions being taken,
in the United States. The water is taken into use, into beneficial use, and we
wake up when some question arises and find that it is described to us by
our friends south of the line as a vested interest, which so far we have ‘had
to respect.

Q. Well, do your investigations indicate to you whether we have—I am
talking about the foreseeable future—water which we can safely allocate
to American use thus divesting ourselves of any right to divert it or store
it?—A.'I think that the whole burden of my remarks yesterday was—and it
stands very much in my mind—that as far as the full power development of
the Columbia Basin is concerned we are on a very narrow margin.

Q. May I ask, without any intended disrespect, if that opinion is based
on surveys or investigations?—A. Based on the closest information that we
can get, the cumulative results of the surveys and of the investigations of the
precipitation and run-off and so on, that have been going now since 1944
under the auspices of the International Joint Commission.

Q. Now, if I may follow up another line, under the treaty of 1909 you
told us this morning that there are provisions and procedure worked out to
take care of the situation whichmay arise if the acts of one country change
the level of the water in the other, either by damming and flooding or by
cutting off the water and reducing the level. That, I take it, in both boundary
and international waters is taken care of. Is there any similar machinery or
provision under the treaty, or elsewhere, dealing with the regulation of the
flow of a stream or boundary water or international water, regulating as
against a permanent change in the original resolution?—A. In the latter part
of my remarks this morning I read a paper in which we set out the various
ways in Whlch we might interfere with flows across the boundary. I indicated
in that paper 'what the rights of the two parties would be in the event of
such interference.

Q. Do you know, sir, whether there is any federal American law covering
the same question, that is the installation of works for the regulation of flow
of rivers passing from one state to another?—A. I quoted this morning, as
I recall, a provision in the Federal Power Act which requires the persons who
build a dam upstream on an interstate river to receive from the power
interests downstream a certain proportion of the costs back in payment of the
services which they have rendered by making regulated flow available. That
provision is the only one I know of.

Q. The point I am trying to get at is, without trying to give you what
I think is the answer, that I have the impression—and please correct me: if
I am wrong—that the change of level is taken care of by the International
Joint Commission; that if there is anything at all governing the regulation of
the flow it is a government measure on one side of the line or the other?—
A. In the United States it would certainly be subject to a license or permit
from the Federal Power Commission. We would have nothing to say in that
case unless the change of the level was reflected into waters, when we have
Articles 3 and 4 of the treaty.

Q. I have two more questions I would like to ask. Have the International
Joint Commission studies gone far enough to state definitely that it is prac-
ticable and feasible to divert certain waters of the Columbia into the Fraser?
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—A. The answer is that those investigations are proceeding. There have been
field studies carried out which indicate favourable possibilities. They indicate
also that there are no insurmountable obstacles which have been encountered
so far, but the field studies of this year will be required to prove it definitely.

We have asked, as you know, in the estimates for a considerable sum of
money, some $250,000, to devote to those particular field studies.

Q. It is still in the investigation stage?—A. With a high measure of prob-
ability that it will prove satisfactory.

Q. Now, I would like to ask General McNaughton, who was the chief
Canadian administrator of the treaty of 1909, and with reference to the treaty
only—I am not talking about the Constitution of Canada or the United States,
but in so far as the treaty of 1909 is concerned—if Canada has the legal right
to pass this Bill No. 3 vis-a-vis the United States?—A. You are asking, if I
may say so, an engineer for an opinion which ought to come from the law
officers of the Crown. . :

The CHAIRMAN: I think that is a question which we might hold in abeyance.

By Mr. Applewhaite:

Q. I would like General McNaughton’s opinion because I think he is not
only an engineer but a very capable legal authority as to what went on in the
treaty of 1909.—A. I would not mind giving my own personal opinion if you
will divorce me from the position of the Canadian Chairman of the Inter-
national Joint Commission. I have no doubt that under the British North
America Act, and the duties and responsibilities imposed on the federal gov-
ernment of Canada by that Act, that the government not only has a right but
it has a duty.

By Mr. Green:

Q. General McNaughton, in the plans you have outlined to the committee
you have explained that there are several projects which are of a very sub-
stantial nature. For example, diverting the head waters of the Kootenay River
into the Columbia River, the erection of a big dam at Bull River in the east
Kootenay, then the Mica Creek Dam up at the head of the big bend, another
dam at Priest Rapids, another at Little Dalles and the diversion of a portion
of the Columbia River to the Fraser River system. Now, what is your idea as
to the method by which those plans could be implemented? For example,
where would the authority rest to carry out any or all of these plans? Do you
have in mind that there should be set up some body which would include
dominion and provincial representation, or just how or in what manner do you
believe that these great plans could be implemented?—A. Mr. Green, I think I
have tried to make it very clear on several occasions during my remarks in the
last two days that the ownership of the power sites and the responsibility for
developing them is, under our constitution, the British North America Act,
essentially a matter for the provinces.

In the case of Ontario, for example, the work on the Niagara that we have
just finished, while the international aspects of the arrangement were carried
out by the federal government of Canada working with the United States,
immediately the treaty was signed the full rights to the river for power pur-
poses—I am speaking of Niagara—were turned over to Ontario, and the
Ontario government in turn designated the Hydro-Electric Power Commission

. of Ontario as the entity to proceed.

The only restriction on their freedom was that the design and works had

to be such that the requirements of scenic beauty, specified in the treaty, were

adhered to.
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They are also subject to legislation in regard to the export of power and
similar acts, but the responsibility for the design, construction, and financing
of those works falls on an agency of the government of Ontario.

Now, we have just been through, or have been going through arrange-
ments in connection with the St. Lawrence which are very complicated. In
the case of the big Barnhart power plant, as far'as Canadian interests are
concerned, exactly the same procedure has been followed, namely, that the
power has been vested in Ontario. The Hydro-Electric Power Commission of
Ontario has been made the entity to carry out these works, and they are in the
process of carrying them out now in accordance with certain safeguards and
overruling considerations which were incorporated into our arrangements with
the United States.

For instance, the responsibility for power development is a provincial
responsibility, subject to established safeguards with respect to many rivers of
an international character. Therefore it would be the responsibility of British
Columbia.

Q. But the Niagara and the St. Lawrence rivers are both boundary waters
as distinguished from international rivers as defined under this bill, and the
commission would have far more jurisdiction over the Niagara and St. Lawrence
than over the Columbia, would they not?—A. We have more direct jurisdiction,
if I may put it that way, over boundary waters because they use this strong
term “jurisdiction” in connection with Articles III and IV, the commission
having jurisdiction, in the case of rivers flowing across the boundary, where
the commission may or may not be brought into the matter at the opt1on of
the government.

In this case as far as the commission is concerned, we are not in the stage
of arranging developments, although upon occasion it has come pretty close
to that, because we have been asked to do so by the British Columbia govern-
ment itself. We have carried on talks with interested agencies in the United
States. That is a sort of extra commission function, I suppose, which we have
carried out to help as well as we could, but we have no jurisdiction over the
building of the works. Our responsibility is to come up with and present to the
governments the plan of the best use that we can obtain, and that is what we
are working on under the reference.

Q. In so far as the Columbia river system is concerned, you are actually

working out these plans which are then made available to the province of
British Columbia and it will be their responsibility as to whether or not any
of these projects are constructed?—A. That is the situation; and as to the
implementation of them, the problems of course will be subject to whatever
treaty arrangements may be negotiated later.
B Q. Would it be possible, if an agreement were reached between the dom-
inion government and the British Columbia government, to have a Columbia
River basin authority set up to supervise or carry out all the projects that are
constructed?—A. I would say that it is quite a practical procedure, but the ini-
tiative lies with the government of British Columbia at this stage.

Q. Would you think that that would be the most practical way to get the
full development of the Columbia River system, or is there some other method
which could be followed?—A. I think it would be wrong for me to express
an opinion on that at this stage. I do not like to express opinions unless we
have had an opportunity of really considering the whole of it. Of course we
have looked, as have the people interested in the power development, at the
various procedures which our American friends are attempting to follow in
this same business, and the question of how the public are going to handle these
enormous planned expenditures to provide their people with power in the future
which experience indicates is on a rising scale.
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We do not set ourselves up in the International Joint Commission to be
any particular authority on that. That is something for which I think you would
need the advice of other people. We have the basin out there and two organiza-
tions. The members of those organizations are working side by side. We have
. on the one hand in British Columbia the British Columbia power commission
which is doing a lot of development; and then we have the private companies
that are already doing a lot of development, such as the British Columbia
Electric, and the Consolidated Mining and Smelting Company of Canada and
the West Kootenay Power and Light Company. There are other companies
of course. The business of organizing on a large scale necessitates something
for which the initiative should lie with the British Columbia government, and
they should decide how they are going to tackle it.

Q. The American states have themselves much the same problem in
developing the Columbia River system below the border. In what way do they
deal with this question of a proper sort of authority to develop the projects?—
A. In the United States the federal authority, notably the United States Army
Engineers and the Bureau of Reclamation have much wider and more specific
duties in relation to rivers than we have ever had vested to date in Canada
in any federal jurisdiction.

The army engineers are responsible for reclamation, flood control, and river
improvements; and the Bureau of Reclamation have taken on, or have had
vested in them, the responsibility for great irrigation projects and the various
uses of water which go with it. .

We had a further complication in the basin in that when the Bonneville
and Grand Coulee dams—which were the first two of the big dams—were
built, it was an unemployment problem. Those dams were actually supported
for many years and carried on under direct executive authority of the president
with money voted for relief purposes. It was only late in the day when
Congress took the matter up and passed the Grand Coulee and Bonneville
Acts and brought them into focus with the rest of the economic region, I
suppose.

At the start, of course, nobody seemed to think that the Grand Coulee,
for example, was very important from a power point of view. It was built
mostly to conserve the waters of the river for other purposes. Then the war
came along. Large atomic energy plants had to be built with their vast
demands for energy, and the need to get aluminum in vast quantities; and this
. all was taken into account in this great economic development, which was
made possible because of the fact that power was available there.

This federal increase of power was charged to every possible subject under
the sun, perhaps, except to power. I realize I have spoken rather extremely,
but a lot of the costs were put off on these other charges, and it meant that
the great private utilities were put at a disadvantage. We have this controversy
which has raged in these regions, in the northwest states, between public and
private power. With a change of administration there was a swing-over
away from public power towards giving private power companies an opportunity
to do their work, and we have now what they describe as the partnership
policy.

Under that partnership policy the incentive is to create public utility
districts, and for them and the private companies to undertake some of these
major developments. 5 '

While there does not seem to be any more starts being made at the
moment, it looks as if they are girding up their muscles in order to get going.

It was thought by many people that in this Columbia Basin compact which
was evolving of which I spoke hopefully last year but considerably less hope-
fully yesterday—that today there would be a mechanism by which eventually
the United States would bring these matters under the control of regional
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2 organizations, with the states pretty well represented in them, but of course

under the direction of the federal authority. Now, a clash has occurred over
the diversity or divergence of interest between the upstream states and the
downstream states.

In the earlier drafts of that compact, the state of Idaho and the state of
Washington were in accord with views as to the value to be attributed to
upstream storage, and the effect on the downstream states which benefited by
it, and the need to recompense the upstream states. But that has been swept
away and we now have, as I indicated yesterday, an entirely new proposal—
yet it is not entirely new either—because the new proposal idea is apparently
restricted to four states, Montana, Idaho, Washington and Oregon. The other-
states are left out. They are apparently proposing to set up a power authority
much on the line of the St. Lawrence Seaway Development authority. That
authority will have a board of directors partially named by the federal author-
ities and partially named by the states. Like the American arrangement in
the port of New York, which is an interstate compact between New Jersey and
New York, it will have the right to offer to the public what they call tax-free
revenue bonds. That means that this authority will be raising money in a
manner similar to that followed by public utilities at the present time. They
can raise money at somewhere around two to two and three-quarters per cent.
They will be the people who will finance the whole of this arrangement.

Q. If the dominion and the province of British Columbia could reach
agreement in the setting up of an authority, would there appear to be any
reason why these works could not be constructed by such an authority?—A.
There is no reason at all why these works could not be administered by an
authority of that nature. It would not be an international authority, however.
If such an authority is created, it must, from the very nature of things, be
Canadian in character because these are Canadian interests which must be
looked after.

Q. I meant an authority set up by the dominion and the province.—A.
Yes. That is past the point where we have gone. What we are responsible
for doing in the International Joint Commission is to present governments with
reports which will show the possibilities, not only the physical and the hydro-
logical point of view but also the economic point of view. One of the reasons
why I put before you one or two of the tables was because I thought it would
be of great interest to members of parliament here to see the tremendous
economic advantages which we have in the Mica Creek.

Q. That, of course, is the biggest development on the system, is it not?—
A. Yes. That is the one development where our engineering studies are
complete. 'It might interest members to have a look at the last report that
we have received from our consulting engineers on Mica Creek. I would be
very glad indeed to pass it around so that people can see the kind of project
that it is and how thoroughly it has been gone into. On my Table 4, you can
see what a favourable project we have got.

As to the total capital costs, I shall read the summary from Table IV.
I compared it with Mica and Libby and I said:

In summary, on a basis of no diversion into or our of the Columbia
River, for a cost of $247 million for Mica as compared with a cost of
$279 million for Libby, Mica will produce 525,000 KW of firm power
as compared with Libby, 248,000 KW.

In downstream ‘benefits under conditions of full development in the
Columbia system the energy which will be available from one release
of Mica storage in that system will be 15-0 billion KWH of which 11-0
billion is in the United States and 4-0 billion is in Canada, as compared
with Libby 75 billion KWH, of which 6-0 billion is in the United States
and 1:5 billion is in Canada.
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The figures of costs per kilowatt of installed capacity are around $230;
and on top of that you have the downstream benefits. These figures are
comparable with the very favourable possibilities which are developed at
Niagara. We only got the figures two days ago. These are very favourable
figures indeed and should be attractive to any organization, whether it is an
authority or private enterprise, and they are not too big for private enter-
prise either, or for an authority.

Q. I understand you to say yesterday that some of the works included
in this plan could be proceeded with at the present time without any injury
to the full development of the plan as the years go by. Could you tell the
committee what works you had in mind as being possible at the present
time?—A. One of the works we had particularly in mind, when I said that
some of these works as a result of our studies are beginning to show up as
works and projects that would certainly be included in any plan which we
would recommend, is Mica.

Q. It could be proceeded with at once?—A. Yes, sir, subject to one con-
dition and that is if for some reason or other we found it not practicable to
divert the water around which we would take at Mica for downstream
benefits, we would have to have a treaty on downstream benefits.

Q. Are there any other works you included in this plan which could be
constructed now?—A. The economic aspect of these things is very important,
not only as regards the works themselves, but as to the timing of the works.
We are not, unfortunately, in the happy position of knowing our costs in other
places in the system as we are at Mica, and we are working just as fast as we
can with additional consulting engineers to get ourselves in that position.

Q. In effect the only project which you would say now you would be able
to proceed with at once is the Mica Creek project?—A. That is right.

Q. You do not say that about the Murphy Creek development near the
boundary?—A. We have not yet got the reports of our engineers on Murphy
Creek. We have presently at this very minute a drill in the bottom of the
river and the engineers know generally what they would like to do and I think
it is fair to say there is an indication that the hopes that we have will be
justified, but until we have the results of the foundation and the further
consideration by the consulting engineers it is not definite.

Q. Apparently the Consolidated people are also considering that Murphy
Creek project. I have clippings from a Vancouver paper of last week to that
effect.—A. I think that will be the case with any group who are interested
in development there. The site is what we call a natural if we can build it.

Q. That is below the proposed Kaiser Dam?—A. It is about two miles
above Trail, below section 8. Perhaps I should mention that section 8, which
is approximately where the Kaiser people are proposing to put their dam, was
very carefully investigated by our engineers and the result of those studies
was that we put the site to one side for the reason that it only represented
a partial development, a partial use of the great possibilities of the Arrow
Lakes for storage and inhibited a better development downstream at the
Murphy Creek site provided we could do it. At the talks which went on
I am free to say that the Kaiser engineers came to see us, and we listened to
what they had to say and they were told that this proposition at Castlegar
would in fact only represent the partial use of the great resources of the basin.
They were told that we were in the process of investigation at this Murphy
Creek site, and that we were convinced that this dam upstream could not be
built without the sanction of the federal authority by reason of the responsi-
bility which the federal authority has under the British North America Act.
I made sure that the results of those conversations in detail, the verbatim
record, went to the government of British Columbia.
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Q. Perhaps this would be as good a time as any to ask you to tell the
committee what the objections of the Canadian Members of the Interna-
tional Joint Commission are to the Kaiser Dam project?—A. Mr. Green,
our responsibility under the terms of the reference which we carry from the
two governments. _

Q. That is, from the Canadian and United States Governments‘:’—.A. Yes
—is to make a report and recommendations which will serve the public 1nter§:st
of the two countries; that is our responsibility. To see a great potentiality

" like the storage on the Arrow Lakes reduced to a small fraction—I should not
say a small fraction—a fraction—of what is potentially there and available for
the benefit of power production in the basin—not all for us—would be a
recommendation we could not properly make unless and until it was shoxyn
conclusively that the site regarded by our engineers as being of more promise
downstream was not practicable and it is highly unlikely that would be the
case. ;

Q. What site do you mean?—A. Murphy Creek.

Q. Before you go on, if the Kaiser Dam went in then the Murphy Creek
development would be impossible. Is that right?—A. One inhibits the other.

Q. Would you please go on with your objections to the Kaiser Dam
proposal?

Mr. Stick: Did you make objection? You make a report to the government;
you do not object to it?

The CHAIRMAN: Let the witness answer for himself please. We want to
have the discussion as orderly as possible.

The WiTness: I think that that is a very comprehensive objection I hfave
rendered, that we could not see our way clear to recommend such a perect
which would in our judgment inhibit the proper development of the basin.

By Mr. Green:

Q. The whole basin including the downstream benefits in the United States?
—A. Yes. And I feel that the people who would be more worried about that
than we would be, are our colleagues south of the line in the American section
of the commission, because they are very interested in drawing the benefits
from any storage that can be got in Canada. When considering the advisory
report to the two governments they would have a right to voice those opinions,
and I have no doubt they would voice those opinions in the report.

Q. Would the Murphy Creek proposal raise the level of the Arrow Lakes?—
A. I cannot answer that at the moment because, until the borings in the
bottom of the stream and on the banks are complete, the engineers cannot tell
us what sort of a dam and how high a dam could be built. I can say this, that
if the level that was put down for the section 8, or the Castlegar, project were
carried through downstream over the Tin Cup Rapids and over the Murphy
Creek site there would be a potential of head available of some 35 odd feet
at the same identical level as flooding of the Arrow Lakes. If the head were
available, with the American flow which exists in the Columbia River, the
at site power installation would be about 250,000 kilowatts. Now, at the upper
site, due to the waste of head in the Tin Cup Rapids below and backwater
which can come up there, there was no possibility of the site power.

Q. At the Kaiser Dam?—A. I am not sure where the Kaiser Dam is. It has
shifted itself several times. It is somewhere near what we call section 8
where we made a thorough investigation several years ago.

Q. Dealing with the question of downstream benefits, as I understood your
evidence, those benefits must be negotiated for by the governments and any
benefit that is derived for Canada would go to the province of British Columbia.
Is that correct?—A. That is right, sir, unquestionably.
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Q. Is it your thought that there should be a treaty negotiated covering
downstream benefits in respect of the whole development in Canada or that
there should be a treaty negotiated as each project is installed in Canada?—
A. To answer that question I will have to speculate a little bit. I cannot give
you a positive answer. I can tell you the way I think it might work out.
The International Joint Commission, in pursuit of its mandate and instructions
under the Columbia Reference will in due course render a report to the two
governments, and we will in that report undoubtedly, as we have done in
like cases in the past, give the government positive recommendations as to
procedure. Among those procedures would be proposals for definite agreements
on this question of downstream benefits, and we would probably indicate to
the governments the nature of the treaty or agreement that would have to be
negotiated between the two countries in order to carry out these great devel-
opments and in order to regulate the flows of the level that go with them,
and also very importantly the timing of the great developments, one as against
the other. We would probably again, as in the St. Lawrence, offer our services
" to do the supervision of these works and of the flows of water and regulation
of the whole business in the public interest.

Q. In your submission this morning you said in the last paragraph of the
statement:

In order to protect the interests of Canada in the case of the
construction of reservoirs in Canada which benefit projects downstream
in the United States it will be necessary therefore, in advance of
construction, to enter into a treaty or agreement precisely defining the
amount and form of recompense to Canada for the natural resources
of Canada contributed to the project.

Did you mean by that in the case of the Mica Creek project there should first
be a treaty negotiated with the United States covering downstream benefits?—
A. Unless we should dispense with downstream benefits from Mica Creek by
taking the water in our country through the Fraser. I cannot emphasize too
much the importance of timing. Supposing we were to bring to Mica Creek,
releasing the water in regulated flow, the benefit of the two plants we would
have below at Priest Rapids and Little Dalles when the river has been regulated,
then the regulated flow would go on downstream exactly as the United States
would wish because our typical load curbs are almost identical. Then, these
flows would be taken into use. The United States would be taking them into
use, acquiring right to this regulated flow, and there is nothing we could do
about it. It is there for all time to their advantage. That is why I say we
can only keep the advantage in our negotiations by seeing that that is part
of the bargain that we will be paid downstream benefits.

We have got to the point where, when I was before you last year, we were
working on these matters primarily from the point of view of protecting
Canada’s interest through the payment of downstream benefits. We found no
willingness on the part of the Americans at any level to accord us that privilege
because they said to us, and this was said to me particularly by the Puget
Sound Public Utilities officials who came down to talk about Mica particularly,
“Why should we pay more than we want to pay for downstream benefits
because you are going to regulate the flow and we are going to get it anyway”.
I was at that time in a very difficult position because while I had the pre-
liminary reports of the engineers that it was possible to get the water out of
the basin, they were not confirmed reports and I had to sit and take it.

Q. General McNaughton, you are more in favour I take it, of Canada
developing a plan under which she will use those waters herself?—A. Yes.

Q. There would not be so much left over for downstream benefits?—A. We
have a little bit over at both ends with which we can co-operate effectively
awith the United States. Put it this way, take Mica Creek; Mica Creek is 2,500
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odd feet above sea level, and if the flow of water from Mica Creek goes through
Canadian territory we develop the whole of it; if it goes through Canadian
territory to the boundary we conserve 800 or 900 feet and 1,300 odd feet is
available for energy in the United States. Downstream benefits are related in
that proportion. The most we could possibly expect would be 50 feet, whereas if
we do it ourselves we have the whole thing.

Q. This bill seems to give the power to the dominion to control the works
not only at the border, or near the border, but right back to the smallest
tributaries of an international river, that is right back into some of these very
little streams flowing into, and which form part of, the Columbia system. Is
there any necessity to have a control of that kind over all these tributaries?—
A. I am not an authority on parliamentary draftsmanship, Mr. Green, but
my thought in the matter is that it is very important because the reservoirs of
greatest value are those from high up in altitude. The higher the water is
stored the more important it is from an energy point of view, and in the years
to come when the development of storages on the main-streams are perhaps
depleted, we will be turning most importantly to storage on these tributaries.
In fact, we are looking into it as quickly as we can get engineers around to
looking into it today. I think myself that the bill has a test of applicability
in the criteria of whether it does or does not affect conditions out of the country,
but I do not want to pose as a parliamentary draftsman.

The CHAIRMAN: Any other questions as to the legal interpretation can
be asked later. Now, Mr. Herridge.

By Mr. Herridge:

Q. I am glad, Mr. Chairman, that my opportunity has come to gnaw
on this already very well chewed bone. I am very anxious to say a few words
and I would like to ask the general a few questions.

As the member representing the riding which straddles the greatest
volume of the Kootenay and the Columbia, you will recognize that this
is of great interest to me and has been throughout the years, and that
it is of great interest to all my constituents.

I have followed the investigations of which General McNaughton has
spoken for over ten years, and I have been in the field with various parties
from time to time. On one occasion I had the pleasure of rescuing or
assisting to rescue three barges belonging to the Department of Resources
which had gone adrift because they were manned by good drilling crews but
not good seamen.

I must say that the discussions in the House on the international rivers
bill, and this discussion in our committee are going to focus attention in Canada
on a matter that has been largely overlooked by most Canadians, and one that
has great possibilities for development in the Columbia.

Mr. Chairman, there is great danger of losing these developments unless
we take the right action in this committee. I think the result of these hearings
and the impressive statements by General McNaughton will accord greater
recognition to the work of the International Joint Commission, particularly to
the Canadian section, on this question and on the importance of the problem
to Canadians generally.

I must say that I was particularly pleased with the organization and
the procedure that has been adopted in this committee. There is every
evidence of going at this thing in a very thorough way . And I was particu-
larly pleased when an invitation was sent to all the provincial premiers.

As a British Columbian, I am particularly pleased with the report that
the British Columbia government have indicated their desire to attend these
hearings.
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While our ideas may not be quite sirhilar at this point on this important

matter, I am sure that the solution of this problem in the future to the

advantage of us all must rest upon cooperation of the federal and provincial

governments, and I feel confident that when this committee has concluded its
nearings the public will be well informed as a result of those hearings and
we will be able to develop the cooperation necessary.

Now I just wish to ask the general a few questions. I had three or
four noted when Mr. Green asked them. The general has already given his
answers. But before proceeding, I must say I was interested in Mr. Green’s
proposal for a Columbia valley authority, because some of us have been
interested in this question over a number of years. We are very pleased
to see that he is advocating it because we have believed in 1t for over a
period of ten years, and it is associated with me.

Mr. Green asked a question about the Kaiser Dam and the objections
which the. commission would have to the building of the Kaiser Dam at this
. time. I heard General McNaughton’s reply and I would like to ask this
question: would there not be another objection in the fact that if the Kaiser
Aluminum Corporation received a water licence, or water rights on the
Arrow Lakes for the storage of water, would that not establish a vested
interest and an appropriation of Canadian waters by a private American
corporation? Would that not be another objection?—A. Mr. Chairman, I
dealt with the question of appropriation which come from this sort of
work in Table 7 which I distributed yesterday.

Because the proposal for this dam at Castlegar was a matter of publie
interest, I indicated at the bottom of that table what commitment would
mean. First of all, we have none too much water available, and if you donate
these millions of acre feet—three million I believe it is or thereabouts—under
the terms of a contract for a period of 50 years, then for 50 years that becomes
an appropriation. And even if you get it back at the end of that period—
which I somewhat doubt—on top of that if you were to build the storage
at section eight, or the Castlegar proposal, as it is referred to, that means that
the possibility of storing three millions acre feet of our own and holding it
in cyclical storage to release to the United States when flows are low, to
satisfy existing commitments, would be gone. So it means that if you donate
three million acre feet to a contract in this way, the damage to our ability
to run our own affairs is double that.

We have not only lost the water which goes down, but we have lost the
capacity of making cyclical storage to get over some of our other demands,
and the net effect is double.

Q. Do you mean to say that, to some extent, we would have lost control
of the regulation of our own waters in Canada?—A. That would be so,
Mr. Herridge; and what is more as I pointed out, a dam of the type which
has been indicated to us at this section eight would inhibit a more useful dam
at Murphy Creek which would store larger quantities of water for a given
elevation.

Q. Officials of the Kaiser Aluminum Corporation have been addressing
meetings in my constituency and the question of the Murphy Creek dam came
up on several occasions. They were most emphatic in saying that the building
of the dam, or a proposed dam, by their company at a point north of Castlegar
would have no effect upon the building of a dam at Murphy Creek.

For the information of the committee, would you please explain just how
that would effect the Murphy Creek Dam? — A. I am sorry, but I do not
think that our profile will show details sufficient to illustrate it. I shall have

to make my description verbally.

i
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The section eight site is above Castlegar. That is the site proposed by the
- Kaiser interests.
: The Murphy Creek site is downstream from Castlegar. In between the
two sites the Kootenay River enters from the east.

And also we have a rapid flow in that river. There are rapids which
are called the Tin Cup Rapids, so the net effect of that is that if you have
: a given level in the height of the dam at section eight, you carry that level—

. that same identical level—along until you come to the Murphy Creek site, and

you have drowned out these rights in between. You have a site of only 35
or so feet available for power development.
And what is more, in the section of the river that lies between section 8
and Murphy Creek, there is an open capac1ty of storage of around a million
acre feet.
So there is no use whatever in building an upper dam. If you have a dam
at Murphy Creek, that dam controls the level of the Arrow Lakes right
through to just below Revélstoke.
It would dam up section eight and it would merely be an obstruction in
the river. It would be inundated and it would serve no useful purpose.
I saw the reference to which you referred in the press and frankly, I was
amazed that any responsible engineer would make such a statement.
Q. Thank you. Well, yesterday you made some reference to the relation-
ship of the cost of the production of stream power to hydro power. Could
you give the committee any idea of what would be the estimated value of
the power produced by the proposed Kaiser Dam to United States interests
in the states, and for the storage that it suggests?—A. A little mental arith-
metic is required. I would hesitate to try to do that in my head at this
moment, but I would make available to the committee certain unit costs which
I have and then the committee themselves could put them down and figure
it out.
I took one million acre feet, and I took it through a thousand foot head
at 85 per cent efficiency, and I said that that represented a net product of 87
billion KWH of electricity; that is after allowing for all losses.
I pointed out that in conditions when the regulated flow is used, the power
plant would be, to a considerable extent, downstream, and would be to a
considerable idle by reason of the fact there was no water flowing; and this
did not represent any saving. The fact that the hydro electric power plants
downstream are shut down does not represent any saving whatever in costs,
because most of the costs related to hydro electric plants are to be found in
labour and so on, and that cost keeps on running. They are in the nature of
fixed charges. They go on whether the plants are running or not.
The only way to meet these demands in times of low water, if you have
not got a regulated flow, is by steam.
So it is the cost of the steam which the hydro electric people would have
to provide to satisfy their loads. The cost of the steam indicates the value of
the contribution of the stored water. I pointed out that in the best statistics,
which are very, very recent. Coming to us rfom the basin, the newest and
latest high pressure steam plants being built in the basin, the best one on tide
water, running at base load, will cost 5% mills per KWH at the bus bars.
Such a plant, if in a little less favourable distributing position in the basin,
might run up to 6 mills per KWH.

These steam plants are used to carry loads, when the loads are heavy. If
they are idle in between, their charges run up to around 8 mills. So I said: let
us take an average cost of peaking power steam supply. It amounted to 7 mills,

which is quite reasonnable. There are very few plants in the basin which can
match that figure as things stand.
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Well, we had -87, as I recall, billion KWH for a unit of 1 million acre
feet where there was a one thousand foot head. Multiply the -87 by 7. That
makes 6 and something, more or less, per year for the unit. .

If I am to do the mental arithmetic, if you have three million acre feet,
which is substantially what you would have from this project, you have got
to multiply that by three; and since you won’t have more than a thousand feet
of head, I think the present figure is 872, to build up in the'long term of years
to 1130. But let us take it for a moment at 872 and multiply that by -87. That
would give you the value of the power which is made available and generated
without extra cost of any significance by reason of providing this flow down-
stream. It runs into a number of million dollars.

Our costs in connection with it include costs of construction of the dam
and its regulation, and the proper regional charge for water storage and so
on. So it is not all profit.

I have indicated that we have good friends south of the line, and we are
trying to make a good bargain with them. A good bargain requires that both
sides benefit. I believe in the doctrine that we naturally would not charge
them the full value of the contribution we make. There would be some sort
of discount. I would not venture to indicate what that discount would be, but
whatever the discount is, the power company is going to put it in its pocket.
And you will then see what enormous value attaches to these privileges of
downstream benefits. s

I told you yesterday of the talks that we have carried out at the instiga-
tion of the British Columbia authorities, with these various American inte-
rests that have come down here to explore the possibilities. Kaiser is one;
Puget Sound Utilities Council is another. We have indicated to them clearly
that the standard of comparison is what happens at the peak.

We do not, and they do not, and nobody else expects that we are to look
after the ordinary flow, that is, the power which we get from the flow of the
stream as it is, the developed flow of the stream. The regulated flows only are
of use and must be valued by the contribution which they make to the peak,
when otherwise these great hydro electric plants are shutdown and pleople are
screaming for power.

So, in any fair estimation of the benefits coming from the regulated ﬁow,
it is not the 1 and 1% or 2 mills that the ordinary flow that it may be costing
them, but how they are going to get over their difficulty. What is it going to
cost them to do that? If we do not give them a regulated flow, they have got
to put in big steam plants, and that power would make the cost either 8 or 9
mills per KWH. So we feel that we have every right to set up our value in
terms of the peak power, which is three or four times what they have been
willing to offer. They want us to give them a gold watch for the price of a bit
of tinsel.

Q. General McNaughton, in view of the talk of building, or the pos-
sibility of building a dam by the Kaiser Corporation, and the possibility of
building a dam at Murphy Creek, you will appreciate the interest of many
people who reside between Castlegar and Revelstoke. They are quite concerned
about the possibilities of flooding and the loss of homes and farm sites, roads,
industrial sites, and also the loss of beautiful beaches. Would you mind in-
forming the committee of the procedure followed by the International Joint
Commission in relation to discussing any development, and in its relation to
local people? They are interested in their rights—A. Mr. Herridge, if the
matter of the actual construction of those dams should be remitted to the com-
mission by the governments, we have a very straightforward procedure. It
does not necessarily follow that the commission are the people who have to do
it. That is a matter which would come to us by reference or instruction perhaps
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as part of a whole project. The projects which come to us automatically in
- the case of flooding are those where the obstruction is in the stream below the

3 boundary and causes flooding above the boundary. Libby is one, and in that

case the commission is given jurisdiction as to whether this flooding is to be
permitted or not and we are most solemnly enjoined that if we do register
consent to such a proposal then we must make it our business to see to the
proper recompense of all the interest who are affected. I can assure you in all
these matters of flooding where great works are built pursuant to the orders
of the commission, the commission is very careful to see to the disposition of

~ those responsibilities.

In the St. Lawrence project, which is under construction at the moment,

. we took the greatest pains to ensure that everybody who was going to be

adversely affected in the regions being put under water, would have proper
access to the courts in order to make their plea if they were not satisfied with
the offers that had been made. I remember very well that as a result of one of
the meetings on the St. Lawrence held at Cornwall it came to our notice
that there might be a defect in the Ontario legislation providing for compen-
sation. The commission drew that fact to the attention of the solicitor repre-
senting Ontario at the meeting. The government of Ontario took it wvery
promptly to heart and immediately new legislation to remove that defect in
the protection of people’s rights was passed. That is the legislation which is in
effect today which is, I understand, beginning to show signs of operating
satisfactorily.

Q. Do I take it from your answer, General McNaughton that if a dam
were erected on an international river within Canadian territory that any
flooding which would oceur is the responsibility of the provincial government
to deal with that matter?—A. It would be the responsibility of the provincial
government in Canada, unless by reference or by instruction as part of a
general big project, some responsibility were placed specifically on the com-
mission. We are very flexible and the governments have the way by requesting
recommendations, of putting additional responsibility on the commission when
it seems desirable so to do. For instance, what we are doing at Niagara
today. The work we are doing in building or supervising, and the construction
of remedial works is an additional responsibility beyond the terms of the 1909
Treaty which has been given to the commission.

Q. General McNaughton, could you tell the committee, in your opinion,
what would be the minimum developments required on the Columbia to
safeguard Canadian interests and Canadian rights?—A. Mr. Chairman, I do
not think I would hazard an answer to that. That is something which would
require great and very careful study. I would not care to give an ad hoc
answer to it.

Q. Could you tell the committee, General McNaughton, what is the date
that the record of the discussion between members of the commission and the
Kaiser corporation went forward to the government of British Columbia?—
A. You will forgive me, Mr. Chairman, that in answering that question I am
under certain difficulties, difficulties of protocol. The document in question
is marked personal and confidential, addressed to Mr. Sommers, and it is
always understood when letters have been sent marked personal and confiden-
tial that they are not produced without the consent of the other party. On that
account and since I have not got Mr. Sommers’ consent I would ask privilege
not to answer the question.

Q. Certainly, General McNaughton, I have just one more question. I made
a note yesterday when you were speaking with relation to developments on
the Columbia that you said, if I took your remarks down correctly, with the
passage of time the margin of freedom is less evident. Could you explain

exactly what you meant by that?—A. Mr. Chairman, again, at this stage of
55049—3
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‘the studies, I was in the position in that giving you table 7 of the attached
papers I was not able to give you specific information that I could say, “this
is it”. I had to indicate to you what the demands for water are of Coulee Dam
and how those demands would set up, in the way of surpluses in the medium
flow years, and in the way of deficiencies in the years of the low flows, like
the year 1943-44. \

Also I indicated because of the attention which it had had in the press
the effect of the' additional commitment of some 3 million acre feet of stored
water and release in regulated flow at this Castlegar site. I showed in that table
what the resulting deficiencies would be in the various years, and then I put
down on the next sheet a list of the various places throughout the United
- States’ portion of the basin, tributary to Grand Coulee, and in Canada, through
which this deficiency might be met.

Now, we cannot say yet how much of those deficiencies can be met. A lot
of them are a miatter of close bargaining with the United States to see what
they could in fact do to meet their requirements from their own sources. You
see, there is no rule or law about it so far as I know, but it has been stated
by the United States in other cases that before we come to the other side for
satisfaction of water rights, we should decide what we can do with our own
resources, and it is a rule which makes sense.

Now, as to the United States developing a number of these dams, no
doubt they will want water in storage for cyclic release, that is only in the
years of extremely low flow, and a lot of these requirements will be met.
But I cannot say what it is. We do know this, that we are going to have the
hardest bargaining any of us have ever done, in order to come up with the
freedom to use these waters with the high altitude reservoirs through the
heads in Canada in order to endow the Fraser Basin with these large amounts
of power which are needed, and which when you put them down against the
foreseeable requirements of the comparatively near future are even then not
too much.

By Mr. Low:

Q. Mr. Chairman, a good many of the questions which I have listed for
General McNaughton have, at least partially been answered. But, I would like
to come back for a few minutes, if I may, to the evidence which was given by
General McNaughton to Mr. Green. I think the general, in reply to a question
asked him by Mr. Green, which I think he called an objection to the building
of the Kaiser, indicated that if the Kaiser were built that it would inhibit
the larger development at Murphy Creek. Now, general, have investigations
at Murphy Creek progressed far enough that it is definitely certain that the
building of a low level dam at Castlegar, or I think you called it section 8,
would it indeed inhibit such a development?—A. The position is, as I explained
before, that we have our engineering parties, Department of Northern Affairs
and National Resources parties, in the river at Murphy Creek going ahead
with these investigations. What can be done there depends almost entirely on
foundation conditions as they are determined.

What I have said I would like to repeat and that is that these investigations
promise to show up a favourable site. We have no reason to believe it will
not be favourable, and so we are continuing with these investigations. Now, if
the site is proved up, as we have every reason to expect it will be, and a dam
is built at Murphy Creek to the same top level as the dam proposed at Section
8, the level of the Arrow Lakes will be carried some miles downstream to
Murphy Creek.and, since the site at Murphy Creek is about 35 feet, I think
lower than the site at Castlegar—35 is a little high, it should be 30 feet—
there will be at the lower site a head which is capable of being developed.
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There is no possibility of developingg at site power at the upper site.
The backwater floods it out. If we go ahead at Murphy Creek we might
. protect these backwaters, without increasing the level over the section 8
proposal but with identically the same level, with the possibility of an installed
capacity of 250,000 kilowatts. What is the use of having two dams in series?
The other one would be useless, it would not hold back any water; it is held
back by the Murphy Creek Dam, and the other is merely an obstruction to
the flow which would have to be taken out.

Q. Could you say, General McNaughton, how long it will be before the
full facts about the Murphy possibility will be known?—A. Six to eight months.

Q. Good. Now, still referring to the Murphy and the so-called Kaiser
projects, and the question that was asked by Mr. Herridge with respect to
flooding, would the development at Murphy Creek that is envisaged at
present cause about the same amount of flooding around the shores of Arrow
Lake as by the building of the dam at section 8?—A. The flooding on the
basis which I have described, namely the same level carried through to the
Murphy Creek site, would be identical except that at Castlegar there would
be a little more flood damage and the Tin Cup Rapids would be drowned out.
We would have backwater against the Brilliant Dam of the Consolidated
Mining and Smelting Company. There would be approximately 1 million acre
feet of storage additional and, as I say, there would be 250,000 kilowatts of
power we otherwise would not have.

That is not all. Let me emphasize what I am going to say now. There
is no decision by anybody. It is merely that we are trying to do what we
have been told to do, that is to look into all possibilities. Storage is perhaps
the limiting factor of power development in the whole region of the Columbia
in Canada and the United States. The reason is obvious because our rivers
out there are ‘ice melt’ rivers which run in the summer and dry up in the
winter when we want the power in the worst way; and the only way is to
get storage.

The Arrow Lakes have great possibilities.. Like all possibilities, if you
gain on the one hand you pay a penalty on the other. We have the duty to
investigate this whole matter and tell the governments what the benefits
are on the one hand of increasing the height of Murphy Creek, and the cost on
the other hand in destroying shorelines and other amenities.

Now, I could say something further which has entered our consideration
more recently in respect to the desirability of what may prove to be, not
demands, but commitments to the United States, of regulated flow. That is
if we are really up against those commitments it will be to the advantage of
British Columbia to develop the Murphy Creek site, assuming foundation
conditions are found to be satisfactory as we think they will be. To develop
this at site power would bring the levels up. You would have to keep them
up to get the maximum site power out of that, and hold that very large
quantity of water which may be impounded against that dam available for use
in years when the flows are very low, and when we may have a liability to
fill this Grand Coulee Dam reservoir. That is a much less objectionable
project to the people because we would not have these 60 or 70 feet, or what-
ever it is, exposed on the banks each year which nobody can do anything
with. Nine years out of ten the level would be kept up.

Q. Could it not be said that if the development of the Murphy Creek
would cause the impounding or storage of 1 million acre feet more than the
so-called Castlegar Dam would cause as a result there would be more flooding
with the Murphy project development then with the Castlegar project?—
A. There would be some flood in the region around Castlegar and down into the
Tin Cup Rapids to the Murphy site, but I am speaking now of the general
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subject we are up against. We have to consider whether we should in tact5
make use of either of these sites for annual storage or whether it should be
cyclic storage to liquidate a commitment we might be held to have. 3

Q. Suppose it was decided to go ahead with the development of the
Murphy Creek project, have you any idea how long it might be before the
on-site power developed there can be utilized?—A. Yes, sir. That is a
matter of very considerable concern at this present time. The power require-
ments of the lower Fraser Valley, particularly of Vancouver, are growing by
leaps and bounds. The need of that basin is due to the fact that power
requirements are doubling every six or seven years. Seven years would
I think be a conservative figure. By reason of our knowledge of the basin
we know the principal sites, other than the Fraser, which cannot be touched
because of the fish. We know that of these the principal sites are either in
use or are not to be taken into use. There is my little margin of hydro-
electric capacity tributary to the Vancouver area at the present time, although
we are all right for two or three years.

What I believe myself—and I am only offering this as an opinion because
it is not strictly my responsibility as chairman of the Canadian Section of the
International Joint Commission—but it comes to me as an engineer who
had to study this basin pretty thoroughly—it seems to me that the time has
come when we should let somebody produce for us a connection, a transmission
line connection from the powers down there, from the Columbia, and in that
I refer to the possibilities at Castlegar and right to the potentials at the
Pend d’Oreille, Waneta, and the Six-Mile site at which power, for the moment,
is surplus. I believe that power should be tapped and taken into the market
in Canada.

Our need today is for somebody to take that responsibility and build
us a transmission line which will roughly link Trail with Hope. Then this
power would be taken into beneficial use, for the benefit of Canadians. There
is a need for it too.

Mr. Low: I did not want to interrupt before General McNaughton had
finished.

The CHAIRMAN: No. This was so technical that we would rather the
witness finish his sentence entirely.

By Mr. Low:

Q. I think I should ask this question, General: how long a time would it
be before on-site power developed at Murphy Creek would be completely
utilized? I think you stated that it probably would be a matter of six or
seven years.—A. Well, within that period, I would. think, from what I know
of the basin. And I speak subject to correction because I have not got the
actual statistics in front of me. .I do think we would be getting into possible
trouble inside of three years if we do not do it.

Q. Has there been any tentative estimate of probable cost of the develop-
ment of the full potential of power at Murphy creek?—A. No, there has not,
and we are not in a position to make that estimate except very provisionally
for ourselves, until our engineers tell us what the foundation conditions are
like. There again, after my experience at Mica, I am not inclined to put a
dollars and cents figure on it because we are a cautious outfit. We are liable
to put too big a cost on it as we did in the case of Mica. We just cannot say
until we know whereof we speak.

Q. Thank you. Whenever you feel I have taken up my time, please indicate
it, Mr. Chairman.

The CHAIRMAN: You are still within the time limit of your colleagues;
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By Mr. Low:

Q. I would like to turn for a few minutes, if you will, General, to this law
of appropriation. It is an exceedingly interesting thing to those of us who come

. from western Canada who have had anything tc do with the development of
water resources out there. We know something about this law of appropriation
and how it works.

I shall now read from page 29 of the statement you made here yesterday.
. It is right at the top of the page.

I have mentioned that we feel that in proposing these diversions we
contravene no provision of the Treaty of 1909 . . .

- A. I have got that, sir.
. Q

. or necessarily impair any interest in the United States which has
been legally acquired under that treaty. But I must say that our margin
of possibility has by now shrunk to something very narrow and unless
we take appropriate action to protect our interests it may indeed vanish
altogether.

There are several questions which arise out of that statement. I wonder if
the General would say what the various appropriate actions are which Canada
- might take to protect our interests, and in the course of doing so would he

. care to'indicate who will have to take these various acts he suggests?—A. That
. is a question which is exceedingly difficult for me to answer. I have sought, sir,

" in this to pose the problem and to state the facts. I have hope and indeed
confidence that out of the wisdom of this committee and out of the debate in
. parliament somebody is going to indicate the correct procedure for us to take.
g I am in the position of conveying to you the grave anxiety which my
. colleagues and I share over this situation and the way it has developed. I am
. not seeking to blame anybody. It is a situation that came about so insensibly and
so gradually that we were not alarmed. I do not think that anybody is to
blame. .

We had these great rivers and they looked to.be immense. I spoke of the
. Similkameen yesterday. Nobody would have thought that a fraction of the
. rivers which flow up to Indian Flats had been taken out of our jurisdiction.
. Then we woke up and found it was so.

There are remedies and one hopes that out of the deliberations of your
committee, sir, and out of the talks that will undoubtedly follow, and out of
the debate in the House, we will get—those of us who are in the field and who
have to act on these matters—that we will get some positive suggestions on
which to work. I can only point to the problem. I cannot give you the answer
at the moment.

Q. I certainly do not want to place the General in an embarrassing posi-
tion at all, but inasmuch as we feel—and most of us I am sure must feel—that
out of the deliberations of this committee might come an awakening to the
immense value to the Canadian people of the water development, we might
perhaps have said something about it here which would spread across the
country and which would help to awaken the Canadian people to the need of
taking action.—A. I am sure that is the case. You will remember the funda-
mental law of water as it is practiced in the west: the first in time is the first
in right.

Q. That is right. You did stress timing all the way through the state-
ment you made yesterday and again today. In your judgment, how fast
must we move if we are to prevent the narrow margin of interest which
you spoke about yesterday from disappearing altogether?—A. Mr. Chairman,
I think we have no time to lose.
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Mr. BYrNE: Hear, Hear!

The WiTnNEss: We have no time to lose. We, on our level, are putting
our cards on the table honestly before our American colleagues. We are going
' to Montreal on Monday and we shall deal first of all in our commission meeting
there with the very acute problem of trying to get the low water levels in the
St. Lawrence project settled so that the entities can get on with letting their
contracts for excavation. At the end of that meeting we will have a discussion
as to how I am to present the same sort of information to the commission
in Washington on the 6th of April, which I presented to you here today. We
will be as equally frank with our American colleagues as we have been with
you. Then will come the close debate and discussions and probably con-
siderable investigations of particular rights and so on to work all
these matters up.

While we are good friends, these things are not settled on a basis of
friendship. Each country is going to hold its fort for all it is worth, so
these issues are in fact joined.

We are not ready with our engineering plans yet. We have got some
more investigations to do and a year from now we will be in very much
better shape. "

The minister has given me an assurance of the funds with which to carry
on the necessary investigations of these diversions.

Our engineers have told us that they can give us real answers to this
in twelve months. By then we will know.

Q. Thank you. I shall now yield the floor to someone else.

The WirNEss: It will be twelve months from the time they get going.

The CHAIRMAN: This is the usual time when we adjourn our meetings.
The next gentleman on the list is Mr. Byrne, and after him General Pearkes.

Would you like to sit tomorrow morning at 11.00 o’clock? Otherwise the
meeting would have to be carried over until Wednesday afternoon, because until
then the General will be away. Do you feel that we can finish with General
McNaughton by tomorrow noon?

Mr. Low: Friday is always a very bad day.

The CHAIRMAN: I am surprised to hear that from a western member. It
is the eastern members who are usually accused of not sitting on Friday. '

Mr. PEARKES: I would be prepared to go on with my questions tomorrow
morning.

Mr. BYRNE: Yes, Mr. Chairman, so would.L

The CHAIRMAN: Very well. We shall now adjourn until tomorrow at 11.00
a.m. in this same room.
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MINUTES OF PROCEEDINGS

FripAY, March 1.1, 1955.

The Standing Committee on External Affairs met this day at 11.00 o’clock
a.m. in Room Sixteen. Mr. L. Philippe Picard, Chairman, presided.

Members present: Messrs. Applewhaite, Bell, Byrne, Crestohl, Gauthier
. (Lac Saint-Jean), Green, Herridge, Jones, Low, Lusby, McMillan, Montgomery,
| Patterson, Pearkes, Richard (Ottawa East), Stick, Stuart (Charlotte), Studer.
- (19).

In attendance: General A. G. L. McNaughton, Chairman, Canadian
Section, International Joint Commission; Miss E. M. Sutherland, Secretary;
Mr. J. L. MacCallum, Legal Adviser; Mr. J. D. Peterson, Engineering Adviser;
Mr. D. G. Chance, Assisting Secretary; Mr. Maurice Lamontagne, Assistant
Deputy Minister, Department of Northern Affairs and National Resources;.
Mr. John Davis, Economic Adviser, Department of Trade and Commerce.

The Committee resumed consideration of Bill No. 3.
General McNaughton’s examination was concluded.
The witness was retired subject to being recalled at a later date.

The Chairman expressed to General McNaughton the appreciation of the
members of the Committee for his presentation.

Before adjournment, the Chairman outlined the tentative dates of sub-
sequent meetings and the proposed program therefor. He mentioned that a
joint meeting of the Standing Committee on External Affairs of the House of
Commons and the Standing Committee on External Relations of the Senate will
be held on Thursday afternoon, March 17th, to hear the United States Secretary
of State, Mr. Foster Dulles.

At 1.15 o’clock p.m., the Committee adjourned until Wednesday, March
16th, at 3.30 o’clock p.m., to hear an official of the Department of Justice.

Antonio Plouffe,
Clerk of the Committee.

ORDERS OF REFERENCE

MonbpAay, March 14, 1955.

Ordered,—That the name of Mr. Barnett be substituted for that of Mr:
Jones on the said Committee.

Ordered,—That the name of Mr. Goode be substituted for that of Mr.
Applewhaite; and

Ordered,—That the name of Mr. Regier be substituted for that of Mr. Mac-
Innis on the said Committee.
Attest.
LEON J. RAYMOND,
Clerk of the House.
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EVIDENCE

Fripay, March 11, 1955.

The CHAIRMAN: Gentlemen, as agreed yesterday, we are going on this
morning with the period of questions on General McNaughton’s presentation.
Mr. Byrne is first.

General A. G. L. McNaughton, Chairman, Canadian Section International Joint
Commission, called:

By Mr. Byrne: _

Q. Mr. Chairman, at the outset I wish to say that I will confine my
questions to the very important project, that is the Columbia basin. It seems
that this is the only project at the present time that is being considered in
relation to the bill. Now, I wish first to put a question to General McNaughton
which he may not wish to answer, but which I believe is relevant. There
seems to be an impression abroad by important people of this bill is, not so
much a matter of economics of water power and water storage, as it is a
matter of disciplining another government. What would be your reaction' to
such a suggestion? Or is that a fair question?—A. Mr. Chairman, I do not
know that I am competent to express views. When a matter gets in the realm
of policy of governments. It is beyond the scope of the chairman of the
Canadian section of the International Joint Commission. But, I can say this,
that I know of no feeling of that sort which you indicate.

The purpose of the bill, as I understand it, and as I have had an opportunity
to study the matters connected with it, is to fill an administrative gap in the
exercise of the duties and responsibilities which are very definitely vested
and imposed—if I may use that term—on the federal authority under the
British North America Act. These matters, of course, relate very essentially
to Canada’s external affairs. When things are done in Canada affecting
the flows of rivers which go out of Canada, possibly to the embarrassment of
our good neighbours to the south, those are matters of primary concern to the
federal authority.

Now, as I understand this bill—and I speak always subject to what the law
officers of the Crown and the parliamentary draughtsmen will have to say,
and I do not pretend for a moment to be competent to express.opinions of
these niceties of legal language, that is a thing for the experts—but I believe -
that the bill does just that; it adds nothing to the powers of the federal author-
ity, it merely provides, now that we are coming into a period when these
things have become important in the day by day arrangements between the
two countries, an administrative action and an opportunity to focus before
something like a permanent or conclusive action represented by permit, is
taken to see that everything is brought responsibly into focus, so that once
we did start on the thing we would know that some department is not going to
stop in the middle of the process ,with some problem which throws the whole
international proposition out of gear.

Q. General, you indicated that the administration in the United States
had not at any time conceded the right to downstream benefits. In the case
of the Kaiser Aluminum Company’s offer of a block of power to Canada in
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return for storage in the Arrow lakes, would you say that this constituted a
breach in that situation, or does it offer any change in the situation?—A. In
answer to that question I am afraid that part of my information could only
be classified as hearsay and part of it reasonably definite.

These matters have been discussed with my colleagues in the International
Joint Commission and I am also aware that enquiries have been made to
ascertain whether there was in fact, a federal approval of some sort from
some competent organization behind the Kaiser people in the proposals which
they made. I have been able, through the channels open to me, to ascertain
that there is no such federal approval of that project. In fact, I will go on to
say that my colleagues in the American section of the commission, in informal
discussions, have expressed very great anxiety about a project which in their
view would represent only partial development of storage which they regard
as most important in Canada and which, to use the word which was used to
me by one American official would “inhibit” a full development of that
storage in the years to come.

Mr. Stick: Do you mean the American federal authorities when you use
the term federal authorities?

The Witness: Yes, American federal authorities.

By Mr. Byrne:

Q. In the event the American power interests were to pay for the use of
storage dams a return of power on a 50-50 basis, would you say that the
American joint members on the commission are satisfied that a long term
arrangement would be a proper arrangement?—A. The first thing is your
mention of a 50-50 basis. I know of no responsible proposal made by Canada
using arithmetic on the basis of 50-50 which has been made. I know of no
responsible proposal to that effect. In our consideration of the matter we
have, in the talks with our American colleagues, never used any arithmetic
at all. The thing has to be settled having regard to all the circumstances of
a particular case.

It has also got to be settled having regard to the particular value of flow
from the storage in Canada which would come at a period when otherwise
these power plants are shut down. It was in order to emphasize that particular
value of storage—it was not related to Castlegar or Mica or any storage in
particular, it was to give an idea of the value of any storage that I took the
case of a million acre feet of stored water above the boundary, and considered
its use through a thousand feet of head. A million acre feet through a thousand
feet of head is something more than a billion kilowatt hours of potential energy
in the water and, using it efficiently, 85 per cent full turbines and generation
to the reservoir, which includes wastage of water and so on which means
that there would be about 87 billion kilowatt hours generated.

Then, I went on to give that value in relation to steam which is, in our
judgment, the proper basis of comparison. That power is worth about 7 mills
a kilowatt hour; that is what it would cost if they have to do it by steam,
and that is the figure which should be taken into account. If we were to reach
a bargain with the Americans we would have to get our own costs back, and
somewhere in the bracket between is the benefit which must be divided. We
have never tried to set a line where that benefit should come.

Q. Thank you. The impression has goné abroad apparently that we are
holding out for a definite figure of 50-50. That is why I wanted that state-
ment.—A. May I say that I think there are many cases where I think we
ought to have more.

Q. The Libby dam project is an important part of the Columbia basin
development. Would you say that the Canadian section of the International
Joint Commission are prepared to recommend this project on the basis that the
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American section of the International Joint Commission are prepared to
recommend a return of a bloc of power commensurate with your method of
determining that proportion which'should be returned to Canada?—A. I do not
think, Mr. Byrne, that I have what you might call the jurisdictional control over
my colleagues to give a categorical answer to that question. However, I can
give you my own opinion. I have every reason to believe my colleagues share
that same opinion but I cannot commit them. That is not the way commissions
work. I would say this, that I think I made it very clear that the Libby
represents a proposition in which most of the resources are of Canadian origin
and really belong to Canada if Canada can use them.

Now, I say that if we use the flows of the Kootenay river the way I have
indicated, we will use those water resources through heads of Canadian plants
clear through to the sea, and that represents a head of something over 2,400
feet; 2,400 feet that that water will fall in Canda, some 85 per cent of it being
turned into power which will be the property and in the full ownership of the
province of British Columbia or whoever they shall designate to do the
actual developments.

If you use the word I have used in the commisison for some time just to
indicate what would go on, I have used the word ‘“dedicate” the flows of the
Kootenay. What does “dedicate” mean? It:means to give up. These Kootenay
waters would go down into Libby, they would be stored behind a dam which
floods our boundary to 150 feet, and the water flow which would be released
would go through the comparatively small head of 360 feet of our plants on
the West Kootenay, but they will go down eventually nearly 1300 feet of head
in the United States, and that means that most of the energy which is in that
water of Canadian origin, which could be used in Canada, will be taken and
will be to the advantage of the United States. The best we could possibly get—
and I will use your 50-50 figures—might be a 50-50 deal. We might get half of
the energy back.

Now that we have found, and with pretty good assurance, that we can do it
and use the same flows through our own dam where we will get the full amount,
why should we go on giving away half of our flows. These figures are very big,
Mr. Byrne. The amount of downstream benefits in the United States from Libby
is 6 billion kilowatt hours at full development. Now, these figures do not mean
much unless you get something for a measure. We will take the Barnhart island
plant which is under eonstruction now on the St. Lawrence, half of which
belong to New York State and half of which belongs to Ontario. The product
of at site power—you get no stream benefits or storage from that plant—is
12-86 billion kilowatt hours in an average year, so Ontario’s share of that is
6-1. The downstream benefits on top of on site power from Libby is almost
the same amount. So you can see what an enormous sacrifice we would be mak-
ing if we do in fact dedicate these waters of the Kootenay to the service of
another state.

Q. What is important in the understanding of the diversions is that the
impression abroad in British Columbia is that we should go ahead with the
Libby dam project with the understanding that we would get benefits later
on?—A. May I interject. We were, as you know when I spoke last year,
very anxious to explore that. But, we have run up against a complete
impasse. The Interstate compact on which we were laying considerable stress,
we thought might form a useful precedent for the case we were putting up.
We had the state of Idaho more particularly in mind as our new colleague
on the commission came on the commission from the office of Governor of
the state of Idaho. We thought we certainly had upstream states represented
on the commission which would enable us to get the views of these persons
cleared for us, but that has not proved to be the case because the reaction
against the Interstate compact has been such that none of the state legislatures



114 STANDING COMMITTEE

have agreed to ratify it. These states now have a biennial system, as you
know; their legislatures are dissolved and it will not be under consideration
again for a couple of years. What is going on, as I indicated, is that there
is a new approach, the setting up of a Columbia basin power authority very
much on the lines of our seaway authority, and as I indicated, the New York
port authority. The legislation for that has already been prepared. I have
in my office a copy of the draft Act which will be submitted to Congress on
the subject and that provides that in the years to come, at some indefinite
period in the future, the compact may come in as part of that feature.

Q. What I wish to try to get clear in my own mind and I am sure which
will be helpful to others in considering the matter in the Kootenay is if the
Libby dam project is proceeded with then it will be impossible to divert the
water from Bull river dam back into the Columbia and down through our
proposed diversion into the Fraser so that the progress with the Libby dam
would inhibit the Fraser river diversion.—A. That is right, that is if we were
to consent to flooding at the boundary to 150 feet with a reservoir of 5,010,000
acre feet which requires the full flow of the Kootenay for the purpose. We
have had under consideration tentatively in the Canadian section the pos-
sibilities of helping the Americans out a little bit. Below the Dorr site there
is 37 feet of head which we feel we will not be able to develop.

No site has been found for a dam close down on the boundary. It has to
be some miles above it. There is a head of 37 feet there which we might
conceivably offer o the Americans, provided we get due recompense for any
storage put behind it.

Q. There is an impression abroad also that should the Canadian section
of the International Joint Commission be adamant in their request for a return
in power, the return of downstream benefits in blocks of power, that the
American authorities might take a similar stand, to our detriment on the
Canadian side. I would like to ask you what proportion of the total storage
of the Columbia basin in the United States will ever be returned to Canada
for possible use in Canadian installations?—A. The only storage in the United
States which has any particular interest to Canada for power purposes is the
storage that lies on the Flathead, the Clark, and the Pend d’Oreille.

The Pend d’Oreille flows across the boundary about 17 miles east of the
Columbia. It flows in Canada for 16} miles and then drops back into the
Columbia one-half mile within the boundary and then goes back into the
United States.

A very considerable amount of money has been spent already by the
United States at Hungry Horse for storage; and there is another big project
on the north fork of the Flathead at Glacier View which is held up because the
people interested in excavating dinosaurs say that the dinosaurs should not
be put under water. ‘

Be that as it may. It will be cleared up some day or other, and then .
perhaps they will put the dinosaurs in museums.

There is a very nice storage there which is very badly needed by the
United States. The water stored up there flows down and across the border
in these 164 miles where the river is in Canada.

A section of the river at Waneta has also been developed and two out
of four units have been put in place.

The capacity at the Waneta site is 220 feet of head, and I think the total
capacity is around 440,000 horse power. The other site has got about the
same amount of power.

This matter is settled, because we have had an application before the
International Joint Commission, and the Waneta plant was erected under the
authority of a commission order.
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The United States never asked for payment and I might say we would not
have conceded in that particular case that we should pay for downstream
benefits for the storage.

The reason is this: that upstream storage has been created by the United
States and it will continue to develop largely for the purpose of keepmg up
the level at Grand Coulee.

They will wish to move that water, not in regulated flow, to suit the
needs of our plants on that river, but in blocks of water whenever they feel
the need at Grand Coulee. It will be up and down and quite irregularly.

) The United States did not ask for downstream benefits because they were
not prepared to place the flow of that water in Canadian control.

They know that we cannot interfere with it. Those of you who have
been over to the Pend d’Oreille know there is a road which runs right along
that 164 miles. You can drive over it in a motor car and you can see all the
way down the Kootenay valley. The United States is quite sure of its ground,
that they can dam the water in at one end, knowing that it has got to come
out at the other.

It is not a question of downstream benefits. Commission orders are not
subject to change except by unanimous consent, and they would not get it.

Q. I think you pointed out in your brief that the benefits to the lower
Kootenay installations would be more or less minute in respect of the storage
at Libby.—A. Yes sir, that is correct.

Q. There would be very little benefit to the West Kootenay power?—
A. That is right, there will be very little benefit to the West Kootenay power
unless West Kootenay and the city of Nelson and Caminco were to join
together and redevelop the whole section of the river and put in new installa-
tions and dams. They would have to concentrate the head to conserve these
plants on the West arm. It is very well managed now. It is true they are
not using the full flow of the Kootenay at the moment, but as I say, these
plants are turning out energy which is most useful, and the actual fact that
they are old and not high in efficiency does not hurt very much because they
are spilling the water around the dams anyway.

Q. Do you consider that the authority given by the International Joint
Commission to store 6 feet of water on the Kootenay lakes is analagous to
a request of the Kaiser application? That is also a matter which has been
aired quite considerably.—A. That six foot order goes back for many years.
It was arranged at a time when increased production at the Trail plant
was very essential. The request for that storage came from Canadian interests.

The impertive need was to get regulation for these plants along the West
Arm in our own interests. Downstream benefits at that time were purely
incidental and were not a practical issue at the time that order was passed.

However, that order is passed now and that order is an international
agreement which is not subject to any change unless it is brought back to the
commission again. We, having passed the order, have no power of recall. We
have no power to reopen the thing again of our own initiative. It would have
to come first as a request from the governments. '

We regard it as being a settled fact that the regulated flow from that six
feet of storage is likely to remain unaltered in perpetuity. But if we should
have a new application for increased storage on Kootenay lake, then it will be
open to the commission; and I have no doubt that the Canadian section anyway
would see to it that this question of downstream benefits is given proper con-
zideration. We cannot turn back the pages of history. We are not allowed to

0 so.

Q. In your discussion respecting the Libby and the Kootenay projects, has
there been any intimation on the part of the American section that they wish
to irrigate some two hundred thousand acres of land in northern Idaho from
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that, or would that matter come before your Commission?—A. No, we have notr !
had it. We have had a suggestion that there would be development by means
of irrigation on the Idaho flats. I presume that is what you refer to. v

Q. Do you presume that should such a development take place, there could *
possibly be an arrangement made to have the water continued ‘across in order
to irrigate dry areas on the Canadian side?—A. Oh yes, Mr. Byrne. The amount
of water which would be interrupted by Bull River—and indeed, even if we cut
it off at the ElK, is only a fraction of the total flow of that stream. There is no
intention of drying up the Kootenay, if that is what your anxiety is about.

Q. Some people are afraid that that is going to happen.—A. If you look at
the river after these things are done down there, you would not notice much of
a difference except that you would have much less flood flow.

Q. Would the Bull river dam by diverting from the Kootenay into the
Columbia be a factor in removing flood danger in the vicinity of Bonners Ferry
and Creston flats, or would the danger still be as great as now?—A. The pro-
posal is to divert the flow at the Bull river dam, and it would have a very sub-
stantially beneficial effect on flood protection downstream.

Q. I have one further question.—A. In the Kootenay it is not a question of
irrigation. The danger there, as you know, particularly on the American side
1s that their dykes have not been built in the same way that our people built
their dykes around Creston. Each year there has been high water those Idaho
dykes have been in a dangerous position, whereas we have been much more
fortunate.

Q. I ask this to clear the matter up. There is an impression that there
will not be water available for irrigating areas around the boundary; and there
1s also the fear that there will not be a decrease in the flood danger in the
Creston area. You have heard of that? To what extent would the Bull river
and the Luxor dams flood the Columbia valley intervening? Would it wipe out
almost that entire valley?—A. I have not got the details with me about the
flooding of Windermere lake and the other lakes,.

Q. The Columbia?—A. There is a Columbia lake, a Windermere lake, and
a couple of other lakes, but I would say this: having regard to the cost and the
effects, the disadvantages are very small in comparison with the great advan-
tages which would come to Canada from this. I can, at a later date, have
those figures put together in some detail for presentation, if you so wish, but
I have not got them with me now.

Q. It will be an important question as to how much of that area would be
inundated. . Thank you very much.—A. We have all those figures in the office,
but I have not got them here.

The CHAIRMAN: Now, Mr. Pearkes.

By Mr. Pearkes:

Q. First of all, Mr. Chairman, I would like to deal with the all important
problem of cooperation between the federal and provincial authorities. I must
first ask you what system of exchange of information has existed in the past
as between the International Joint Commission, the federal authority, and
the Columbia River Basin Development Advisory Committee, which is a
provincial authority, looking after this problem of the water resources of the
Columbia basin? Has there been a full exchange of information? Have the
members of the respective commissions and committees been able to sit in
at the meetings of the other bodies?—A. General Pearkes, I welcome that
question because the question of liaison with the local authorities has been
one about which the Canadian section has been extremely careful from the
very beginning. This goes back to long before I was ever on the commission
at all.
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: As I have explained, the organization of the whole investigation was done
" by the commission, and in the planning of it we had, with the working com-
. mittee, a very close liaison with the provincial authorities in British Columbia,
_ strictly those concerned with water, and they have had an opportunity not
only to know, but to participate in the laying out of the work, the actual
programs of work that our working committee has been supervising under
the overall direction of the Vancouver office of the water resources division,
which more recently came under the direction of Mr. Warren.

We have also made it a point, that as information became available, it
would immediately be sent to the provincial government, and to make assurance
doubly sure that information was coming to the attention of those having
responsibility,—as regards our topographical maps particularly—as soon as
we have received copies from Mines and Technical Surveys, I have personally
sent those maps to the Minister of Lands and Forests of British Columbia.
Perhaps I can illustrate the kind of liaison by saying this: that when we did
ascertain, after some four years of very careful study, along the Monashaee
mountain ranges to see what we could do in the way of getting through them
an amount that would be reasonably definite, then the same day that I reported
it to the Government of Canada I reported it to the premier of British Columbia.

I cannot tell you about the British Columbia committee except to say
that I had something to do with its organization.

On one of my visits—in fact on several of my visits to Victoria—I pointed
out to the minister and to the premier not only of the present government
but of the preceding government, that we were getting on reasonably well
with the collection of all this data in the way of flows, and of the possibilities
of development and all the rest of it; and that being so the time was coming
when the British Columbia government on their part should have something
in the nature of an inter-departmental committee, with power interests, and
with the industries represented. I remember suggesting that the industries
should be represented, from whom they would draw advantageous comment
and criticism—they were the Cominco, the British Columbia Electric Company
and also the BC Power Commission. I suggested that a committee of this sort
should be set up with representatives from these three bodies, two private
companies, and one public corporation, all of whom have to do with water
and its uses. ;

That was in fact done, but that committee is a British Columbia committee.
It is not my responsibility, nor have I the right to communicate directly with
its people. Any information which I have to give from the Canadian section
of the International Joint Commission goes to the British Columbia government
and they pass on to that committee such information as they see fit. It is
entirely their privilege and option to use or, not to use that committee, and
to give them advice. I do not see the results. It is not for me to see them.

Q. In effect there is no direct liaison between your commission and the
advisory committee set up by the provincial government?—A. That is correct,
General Pearkes, and it is as it should be, because the government will want
to have their own advisers to give them their own advice on the particular
problems that they have to deal with. It will help them and put them in a
position to deal with the aspects of the matter, I take it.

Q. The reason I asked that question was because in a speech made by
the Minister of Lands and Forests last year Mr. Sommers said that the
agreement between the Kaiser people and British Columbia has the endorsation
of the Columbia River Basin Development Advisory Committee which had
been set up by the legislation, in March, 1953. I was wondering whether that
committee had received from you the full information regarding the overhead
development scheme?——A. No. I can neither affirm nor deny that because the
functions of that committee are in relation to the Columbia.
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Q. The responsibilities rest on the provincial government?—A. Absolutely.
I should say that at the first meeting of that committee I was given an oppor-
tunity to explain, in Victoria, by Mr. Sommers, the sort of general plans which
were going on. We had a very interesting meeting, but it was one of liaison,
just to pass information to the committee when it started. Since then I have
had no contact with that committee.

Q. Dealing with the fall of the Columbia river-between the lower end of
the Arrow lakes and the site of Murphy creek, I think you said that the
fall was 30 feet, but from the information which is given in the report
prepared by the water rights of the province of British Columbia the indica-
tion is that it would be double that or more. I think that information is borne
out by the charts here on the blackboard. Was there an error in that figure?
A. I am quite capable of making an error when quoting figures from memory.

Q. Will you tell us what the fall is between the Castlegar site and the
Murphy creek site?—A. The site at Birchbank—perhaps I should describe this.
This is rather an exaggerated scale portrayal of the Columbia river from what
we call the section 8 site which is commonly referred to now as the Castlegar
site, which is here; this is the Kaiser dam site here, and Murphy creek down
here—the level at Birchbank, where the Murphy creek is, is 1,340 and the
level of the base of the dam is 1,375, 35 feet difference of level of the river
at the two sites.

Q. The river has fallen 35 feet?—A. Yes. What would happen is that
the net effect of the dam at section 8, the so-called Kaiser dam site would be
to raise this level to 1,402 which is a raise of level of some 30 feet. There is
not enough there in that 30 feet, having regard to the fact that the channel
here is mud and there is a backwater—to make it worthwhile putting in power
at that site at all. But, if in place of building that dam you go down to
Birchbank at Murphy Creek and build a dam you get 35 feet more drop in
the level and get the 30 feet you would have had here putting them together,
and since the river is falling very rapidly below' the other boundary there is
no substantial backwater so you get a head of 65 feet with a flood of 1,402
feet. Does that explain it?

Q. Yes. Thank you. My next question is, suppose it is found practicable
to go ahead with the Murphy creek dam what effect will that have on the
Brilliant and Bonnington works?—A. I am very glad you asked that question.
The river flows down over this Kaiser dam site here, then in a loop past Castle-
gar, down through the Tin Cup rapids, and the Murphy creek dam is below
that. Over on the east side we have the Kootenay river coming in with the
Brilliant plant of the Consolidated Mining and Smelting Company. Now, this
project of course, will create a backwater against the Brilliant dam and will of
course cut down the power at that dam when we have this built; but we have to
have a sense of proportion. The total water usable of the Brilliant plant as it is
presently developed is 14,000 cubic feet per second. The rest of the water
of the Kootenay river-which comes down is wasted water.

The flow that we are dealing with going down this river rises on occasion
to a maximum of 480,000 cubic feet per second, and the average which we would
be taking into account for development purposes is something in the order of
perhaps 69,000, so you can see when you have 69,000 cubic feet per second to
go over this dam we are not very much concerned with whether we make back-
water against a plant which has only 14,000 cubic feet per second, or less than
1/5. What is more, what happens is this: we are not going to lose any power
because this water coming in is going to go through the power plants here
any way.
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What we will have to do, or what somebody will have to do, will be to
conserve the vested interests of the Cominco for whatever we take away from
them for backwater against their dam.

Q. Would it in any way affect the Bonnington works?—A. A. It would not
affect the Bonnington works at all because nothing you can put in the river
below Brilliant will possibly have a backwater effect backup that stream.

Q. You referred the other day to the question of the fishing interests on
the Fraser. I have had representations made to me by the fishing industry who
express some concern about the change in conditions which might exist if a large
quantity of the Columbia river were put into the Fraser. You referred to the
possibility of ladders to enable the spawning fish to go up, but the concern
of the fishing industry is not with the spawning fish going up, but with the
millions of little fingerlings which have to live for a year in those waters, and
during the early months of their existence are ravenously hungry and all this
glacial water from the Columbia coming in with practically no vegetable matter
or food for these fingerlings is causing a great deal of anxiety. Furthermore, you
referred to the possibility of power sites being established on the Fraser. Again
it is not the question of the spawning fish going up, but the fingerlings coming
down over the dam sites, and I understand that no satisfactory solution has yet
been found to diverting the small fish coming downstream so that they will
go down the ladder instead of going over the dam and that the mortality of the
small fish by experiment has been found to be somewhere in the neighbourhood
of 45 per cent of all the little fingerlings which come down. Finally there is
anxiety as to whether the change in the composition of the water in the Fraser
by the introduction of this glacial water from the Columbia might not even
divert the spawning fish from coming there at all because they follow up a
river which has a certain composition of ingredients in the water. I do not
know whether you are prepared to answer that?—A. Yes, sir, I am.

Q. It is a subject which is causing anxiety today amongst the fishermen?—
A. If I may say so this is a most useful question which General Pearkes has
interjected because it gives me an opportunity to state in fact what is being done
by the commission on those various important matters which he has raised.

It has been arranged that we are to have a meeting with the International
Pacific Fisheries Commission here in Ottawa in June to go into the problems
which General Pearkes has raised in a most extensive and thorough fashion.
Already the experts in the Department of Fisheries are giving consideration to
getting together the necessary papers and the necessary specific data on these
various matters for presentation at that time before a body which will be
completely technically competent to assess what has been put up and to give us
very informed and authoritative opinions on it.

At the moment in the International Joint Commission we are relying on
the advice which has been given to us tentatively by our fisheries experts in the
Department of Fisheries. They do not, as I understand it, lay too much
emphasis that there is a danger from Columbia water because both rivers, as
you know, to a considerable extent are glacial in origin and the snow melt is
coming down and the amount of water which will be put in is not thought to
represent anything which is prohibitive. However, those are matters which are
being gone into at this very moment and will be taken up in June when we
have these meetings.

Now, as regards the development itself and the danger to fish, and par-
ticularly .the danger to the small fish going down, to which General Pearkes
has referred, the danger becomes most important when you get to dams which
have heads running above 200 feet. Up to 200 feet it seems, from the informa-
tion which has been collected, that with reasonable arrangements the mortality
of young fish is not prohibitive. That to a very considerable extent also depends
upon the type of wheels which would be put in. If you use some types
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of turbines without too much loss in efficiency, they allow the fish to go through.
Those are possibilities which are being very carefully investigated and on
which we will have a pretty good and authoritative report I think by the month
of June this year.

When it comes to these very high dams the thing wh1ch seems to kill these
fish is not so much the machinery but the change of pressure. Our fisheries
people are adamant in saying where fish run we must not have 400 foot dams
and the like. That is the great thing which has ruled out that great possible
development at Moran to the north. That is a 450 dam or higher and is right in
the most important run of fish. Nobody at this stage, as General Pearkes has
indicated, knows how the fish could be got down that particular dam. I think
if we did not have a fish problem Moran would be a very important project; it
would be used very shortly by the British Columbia authorities, and brought
into development. The fish situation there is a problem to which nobody has
the answer.

On the other hand down from the Eagle river into Shuswap lake, and down
the south Thompson, and then on to the Fraser and down the Fraser, from the
very nature of those valleys and the fact that we cannot create excessive flood-
ing because of salmon spawning in the river we will have to have a series of
dams with comparatively low heads. While that would be a bit more expensive
people are quite satisfied that it is not going to present the limiting factor; but
those matters are all being checked.

There is another matter that we at the present time, under arrangements
made in the commission, for the construction of the flood control works in the
Okanagan, where we have a very long stretch of the river in process of
development, to facilitate the spawning of salmon. It has come as a by-
product of the work of flood control from what has already been done. The
results on the procreation of the blue back are literally immense. What is more
important to us is that we are learning the technique of flood control to accom-
modate the love life of the salmon. These experiments which are being done
in the Okanagan will have a very useful effect on whatever we do in the years
to come in the Fraser.

Q. In short you assure the committee that every consideration is being
given to the fishing industry?—A. Indeed it is. The reason why our fisheries
people are interested in the project is because they know that even if we
cannot find some way of looking after the fish these communities are not
going to have their power. We have got to find a way and the way to do it
is by regulating the river from outside rather than destroying the fish inside.

Q. My final question will disclose my ignorance. I would never have
dared to ask it had not another member asked me for the answer and I was
unable to give it. Reference has been made in the general’s evidence sometimes
to kilowatt hours and sometimes to horsepower. . Is it possible to relate
those two?—A. Mr. Chairman, I have tried in all this report to get our units
down to the very minimum. I tried hard to keep the term horse power out
of our reports but when I was trying to recall the figure from memory this
morning on the Pend d’Oreille I just could not remember what it was in
kilowatts, but I d1d remember what it was in horse power, so I gave it in
horse power.

A horse power is, by definjtion, 746 watts, which is - 746 of a kilowatt.

Mr. PEarRgES: Thank you general.

Mr. Stick: I do not know if he is any wiser.

The CHAIRMAN: Now, Mr. Jones.

By Mr. Jones:
Q. I think you are all feeling the same as I do, that the general’s presenta-
tion so far has been clear, lucid and fine. There are very few questions which
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have been left unanswered, but I do feel that I have one question to pose in
relation to Similkameen. If I understood the general correctly, our failure to
establish the usage of that water has caused the Americans to acquire prior
rights to the water for good. Is that right?>—A. I took the case of the Similka-
meen out as being one to illustrate the condition which has come about. Please
do not think we are pointing the finger of scorn at anybody.

This is an old case and it is just to illustrate what happens to us if we are
not alert and on guard to look after things.

There is a lovely stream, as you know, going down there. You would not
think that anything is going to diminish it all as you look at it in Canada.
Then you suddenly wake up to find that our good friends south of the line
have put it to use.

Under the treaty, if they put it to use and continue to put it to use they
have priority of right. We wake up, as we did in the case of the Similkameen
—which was just before I came on the commission. My colleague, George
Spence was faced with the fact that we had no water with which to look after
the returned soldiers who wanted to be put on the land at Cawston Benches.
They did make an application to get this water for irrigation.

That is the condition which turned up. We tried to get a solution so that
the returned boys could be put on the land and we did arrive at a practical
solution; but that whole question needs to be reviewed.

I am getting into a little legal trouble perhaps. The treaty lays it down
that the jurisdiction in case of a dispute of that sort is with the court upstream.

If we were to take some more water out, and the Americans were to sue
us, they would have to come into our court and sue us in accordance with our
law. Yet, the appropriations which they claim on the Similkameen are not
based on our-law at all. They have a much more free and easy system of
allocation of water rights in the state of Washington than our people would
tolerate or have ever tolerated in British Columbia.

For example, they have what they call riparian rights which are a hang-
over from the old riparian law of water. Those people who are along the
Similkameen in the United States have certain indefinite rights to the flow
of that water which they call vested rights. If it comes to court, are those
rights going to be recognized if the case is tried in Canada? Those are things
which have got to be thought out and worked out and arrived at. There should
be a competent authority somewhere to do that thinking. It is not the
responsibility of the International Joint Commission because we only come into
these things after a row has been created. We are asked under some refer-
ence to find a modus-operandi or to find a peaceful solution, but a peaceful
solution is not necesarily a legal solution.

Q. Do I understand that the state of Washington is quite at liberty to
establish works with waters coming from Canada without consulting Canada
or the International Joint Commission?—A. The only restriction under the
treaty upon the state of Washington is to put all works in the Similkameen
below the boundary which would have the effect of damming water up into
Canada. They can put a dam below the boundary and dam up the water and
we cannot do anything about it; and by their damming they can acquire rights
to the continuation of the flow, under riparian water law.

Q. Are the present services at Shankers Bend and Zosel dams carried out
by the Americans or by your staff?—A. The dam around Shankers Bend and
the Zosel dam is what you have in mind?

Q. Yes—A. Those are carried out by the Americans, but the Zosel dam
you referred to at the foot of Osoyoos lake is operated under an International
Joint Commission order because that dam has an effect on the boundary which
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runs across Osoyoos lake and raises levels above the boundary. Therefore the
commission had to pass on it. It is already under our control. And when I
say ‘“our control” I mean international control.

Q. The settlement at Cawston Benches has a lot more land to put under
irrigation. What would be the status of that community when they want more
water? Are they now subject to refusal by the Americans, or can we demand
water for that area?—A. That is a matter, Mr. Jones, which has given me a
good deal of anxiety. As I recall it, the original requirements of the Cawston
Benches was about 4,800 acre feet. I think that the allocation of water made
by the British Columbia Department of Lands is about half of that, that is
about 2400, or 2500 acre feet. That was important land there and it could
be usefully developed.

If they were to take more water out of the river, there would undoubtedly
be a protest immediately from the authorities in the state of Washington, and
if such a protest should come—I do not like to predict action ahead of time—
but it is my thought that the competent authorities in the two countries and
also the International Joint Commission will have to go into the validity of
these so-called rights of the interests which have been established south of the
boundary. That is one way.

These rights may be reduced by a process of adjudication to something
which makes reason, or on the other hand, it is clear from the previous orders
issued that if we wish to conserve additional water upstream, arising from the
flood flows presently in use, we have every right to do it.

Perhaps we can build a little bit more storage in Otter lake.

There are those two alternatives of approach—either by adjudication of
the right to bring them down, which is fully justifiable by law of the upstream
user, or by the upstream state conserving additional flood waters.

Anyway, I have been waiting for sometime hoping that that particular
matter would find itself before us again. I think my colleagues have looked
with a great deal of anxiety at the way the Similkameen stands at the moment.

There is another business there which may interest you. You know the
Americans have a proposal which has been worked out very carefully by their
army engineers and their reclamation authorities, to buid a great dam at
Shankers Bend which would flood water up into Canada. That would put a
lot of our fruit lands under water.

Unless you are prepared to protest against this dam, it would mean that
stored waters of the Similkameen would be put into a reservoir for the benefit
in perpetuity of the people downstream. I do not think anybody is likely to
get the authority from the present Canadian section of the International Joint
- Commission for such a project.

Q. Does that effect the town of Princeton? They only got established two
or three years ago. Now they are anxious to get water rights for their own
purposes and for power at sometime. Could they acquire those rights now?—
A. If they make application to the British Columbia Water Comptroller, he
will, I have no doubt, give his opinion as to whether they conflict in any way
with the so-called vested rights south of the boundary. If he should find that
they do conflict, he would so advise, and he would advise the British Columbia
government, or some authority, and in that way an application would be made
to the International Joint Commission to come into the matter. We would
have to go into all the aspects of it and give a report and a recommendation.

Q. I have one more question: is there a potential power site in Canada
on the Similkameen? I understand you have investigated a proposition around
Bromley and up towards Headley.—A. I can only say this, regarding the work
of the committee under the Columbia reference, that it is going into the whole
question of the Similkameen, more particularly with a view to finding, if
possible, head water storage on its many tributaries.
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If we can find sites for head water storage and if they are built, that
water, if it is conserved for flood water, is completely under the control of
. Canada, that is, the province of British Columbia. We will have all the water
we can conserve from flood flows, and that will be available for irrigation in
that region. ;

I would not say, from what I have seen of the progress reports of our
. Columbia Board that there is much possibility for power. The power projects
 are very small and the water is so valuable for irrigation, that if we manage
- to get these sites upstream, we won’t want to have power dominating its uses
. for irrigation purposes. I do not like to stress the power aspect of it there.

. We will have a report on it in due course.

Now in answer to your previous question I think I should summarize the
- point concerning the United States. Let us suppose we were to take some
. more water out of that river, they would feel that their rights, their vested
. rights, were being interfered with. They could get a reference before the
~ International Joint Commission to go into it, or we in Canada might find some
storage of flood waters to look after that particular problem, as was done in
the case of Cawston Benches; or they could go to the Exchequer Court of
Canada and sue us, or to ascertain what their rights are. So there are three
lines which are open.

The CHAIRMAN: Now, Mr. Crestohl.

By Mr. Crestohl:

Q. General McNaughton, I am not familiar with the technical aspects of
your report, nor am I familiar with the details; but in its practical application
you first say that it would be about 30 years hence before we would be able
to see the full advantages for our country if your plan is implemented. Can
you specify that, or give us any details about it? Just what was in your mind
when you spoke of the advantages which would flow to Canada, as you say,
- 30 years later?—A. Perhaps we are a little speculative. We can only take
past history and try to project it into the future to guide us in what we
should do. .

As things stand at the moment, the power requirements on the west coast
are doubling about every seven years. There is an indication from a number
of sources, and for a number of considerations, that the requirements on the
lower basin of the Fraser will increase perhaps more rapidly than that.

At any rate, power requirements are going up in that region very very
rapidly indeed; and it is perfectly clear that in the long run all the water
resources of the region will be taken up and we will have to look to more
expensive sources of power in order to satisfy the demands of the people
for energy. -

We have nothing to spare. Of that we are all convinced; and I think
that the economists from the Department of Trade and Commerce who are, I
believe, to speak to this committee, later will bear me out. We have nothing
to spare. We need everything that we can get.

The proposal which we have indicated to you is that of conserving the
flow of Canadian ownership for Canada. There is every reason to believe, that
in the course of two, or at most three decades these flows will be fully taken
into use.

If we can arrange it and settle it that is what we should do, while we still
have the power of decision in our hands. The people in the Fraser basin of
British Columbia will be able to lay out an ordered scheme of development
and not attempt to do it all at once, but to do it as part of a great coordinated
plan to meet their requirements as they go along feeling that what is done
at one site will fit in precisely to the best efficiency with what is done at
~ other sites.

55105—2
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What I claim, as an individual, is this; that while the situation is still
malleable, we should somehow or other in Canada bring about cooperation
between the government of British Columbia and the federal authorities here
and the Canadian section of the International Joint Commission so that we
could get such a plan set up and not lose out.

Q. We hear conversations about the absorptive capacity in Canada to bring
in more people. To what extent, if any, can you tell us how those projected
plans will improve the so-called absorptive capacity for the settlement of large
numbers of people in that section of Canada?—A. This is a question of energy.
We are into a regime of development in which the availability of energy is
probably the most important single factor. Now, if we can lay out a plan such
as indicated, for this reason in British Columbia, and that plan gives an assur-
ance of energy to industry, then the people will undoubtedly flock to it.

As a great consulting engineer said at the time when the International
Joint Commission had the St. Lawrence and the powers related to the St.
Lawrence under debate—that was in 1921, and the name of the engineer was
Marchand—he said that we were moving into this era where the measurement
of industry had to come around mining and power, and he was quite sure that
Canada would be wise enough to retain that amount of power and not to
give it away.

_ Those important words are equally apt to the situation in British Columbia

today, and if a planned use can be made of these great resources with which
Providence: has endowed that province, there is no doubt about the industry
coming and there is no doubt about people coming and flocking to it. Not
a doubt!

The CHAIRMAN: Mr. Patterson.

By Mr. Patterson:

Q. Mr. Chairman, I am sure we all apreciate the information that has been
given to us not only in the general statement by General McNaughton but also
in respect to the various questions which have been asked.

There is one thing that I hardly agree with. I think I have your statement
correctly when you said that this present bill does not add anything to the
power that the federal government already has. Well, I think personally the
very fact that this bill has been introduced would somehow imply otherwise.
However, I will leave that. There are a number of questions I would like to
ask. Has the British Columbia government been given all the information we
have received with respect to the power development in British Columbia?—A.
I think I mentioned earlier that this critical change in the position came only
when we knew we had a reasonable possibility of taking water through the
Monashee mountains in the vicinity of Revelstoke into the Fraser. The report
which I made to the government of Canada was made on the same date as the
report I made to the premier of British Columbia. Does that answer your
question?

Q. And therefore all the information we have received during these sessions
is in the hands of the British Columbia government?—A. I could not say that
categorically because you have, with the questions here, drawn out a lot of
aspects that perhaps we have not put categorically as yet in the form of reports.
There may be aspects which are new. Certainly some of the questions have
brought forward new and novel points of view of some of the details. No
doubt the British Columbia government will have that very quickly. But we
have made it our constant concern to see that every scrap of information relat-
ing to this great project under the International Joint Commission has gone
promptly, as soon as it was available, to the government of British Columbia,
and that will continue.
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Q. Perhaps I should revise the order of my questions because of the fact
that you referred to the diversion into the Fraser. I would like to ask what
procedure would have to be followed if the government of the province of
British Columbia opposed the diversion of water into the Fraser? I want to
assure you I have not any reason to suggest that that would be the case, but
there is a possibility I think.—A. Mr. Chairman, I hope that I never made a
suggestion anywhere that anybody is going to compel the province of British
Columbia to adopt any of these developments. We have in the commission a
responsibility of studying the matter and putting up proposals and suggestions
and recommendations to all the governments concerned. When we have done
that, that is where our responsibilities end. The responsibility is then with
the government of British Columbia primarily to see whether they accept these
recommendations and should get along with it or whether they reject it. What
we depend upon in carrying perhaps public opinion with us in these matters is
the expertness and validity of the information we will put forward. If we cannot
carry public opinion with us in these matters, that is the end of it.

Q. With respect to the Fraser, would the diverting of the water have
the tendency to accelerate the process of erosion more rapidly during high
water? As you probably know we have many erosion problems, particularly
down in my riding and this is of concern.—A: I am taking the hydrograph
at Hope as an example. The flood flows of the Fraser at Hope have gone
as high as over 300,000 cubic feet per second; the average flow is just over
250,000, and the low flow is around 200,000. The best we could do with the
water we have available or will have available in the Mica creek and Bull
river reservoirs with less than 50 million acre feet and with that not figuring
in the low points of the Fraser, we will get to a maximum of 78,000 cubic
feet per second. That is nearly four times what the minimum flows of the
Fraser are, but less than a third of the average flood flows and less than one
seventh of the maximum flood flow, so I do not know the effect of erosion
from our proposals would be significant at all.

Q. General Pearkes has already raised a question with respect to the
fisheries. I understand that the salmon finds its way to the headwaters of
streams and rivers in the spawning season. Is it possible that fish going up
the Fraser would find their way through the proposed diversion into the
other water system?—A. That would be very unlikely if they did but I do
not think they could do that because there would be a tunnel and if we use
the Eagle pass route the proposal is a large underground powerhouse at
Summit lake with a head of 300 feet. I do not think that fish would go up
there. That would be very welcome if they did.

Q. Why would that be welcome? I think it would have an effect on the
Fraser fisheries if the fish found their way up the other channel and the
fingerlings went down to the ocean and in the following season would try
to come up the Columbia, and the Fraser would be left without the fish.—
A. You have got me in a conundrum. May I suggest that it would be better
to discuss those highly technical questions when we have this Fisheries com-
mission meeting which will take place in Ottawa in June. I will put that
conundrum to these experts and see what they say about it.

I think we have given you a diagram of what the Eagle pass, Summit lake
powerhouse would look like and I do not think there are any fish that are
going to swim virtually through that drop in the penstock at Summit lake.
I do not think there is a hope of getting Fraser river salmon into the upper
Columbia in that way.

Q. You stated that the construction of the Castlegar or Kaiser dam would
rule out the possibility of the Murphy. Would it rule it out altogether or

would there still be the possibility of construction of a lower head dam
55105—2%
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at Murphy?—A. A possibility, yes. All things are possible. But, what is
the purpose because the dam, if the site is at Murphy creek, can be built
which will effectively control the levels of the Arrow lakes to such a height
as may be decided upon after the consideration of property damage and so
on has been properly taken into account. There is no particular purpose,
as I see it, of building a barrage or weir which is what the upper dam would be.
There would be no particular advantage at all in putting in a dam which has
got to be just as high in any event to control those levels. The work is surplus.
I see no useful purpose in it at all.

Q. There is just another question and it is in respect to an answer I believe
~ you gave to Mr. Green and there seemed to be a little hesitation in replying
~ to it, as to the reasons for your particular objection to the Castlegar dam. You
mentioned the fact that it would rule out this one. Were there any other
matters involved there?—A. Well, I think Mr. Chairman it was a matter of
concern—objection is not quite the description of our attitude. We have no
jurisdiction in the matter except to make a report which will properly and fully
reflect the public interest. What we have to point out, is this: if you enter into
a contract with an organization in the United States, assuming that you could
‘enter into such a contract with them which is not known to be the case at the
moment—but if you did enter into a contract and built a dam and gave them
as their privilege the right to have this 3 million acre feet of water held up
and regulated and released it in their interest downstream for 50 years, in my
table 7 if you look at it you will see that for 3 million additional acre feet it
makes it impossible for us, that is Canada or British Columbia, to carry out
these diversion projects because particularly in the years of low flow there is
not enough water for both. The situation is worse than that because if you
allow this company to build this dam at Castlegar to impound this 3 million
acre feet you have not only given the flow for the period of the contract but you
have given the site also and that prohibits, if you have these large commitments
downstream, using that site to put some water there to release in the low water
years to satisfy whatever commitment may be found against it and so protect
the storage that we have upstream so that we do not have to release it. The
net effect of the Canadian position as regards freedom of action to do what we
will to do, is not only the 3 million we lose under the annual contract but we
also have lost the capacity as well so that the net effect is 6 million.

Mr. AppLEWHAITE: I have one question that came to my mind as a result
of a reference Mr. Jones made to the city of Princeton. I understand that on
both sides of the border regard, in the west, the water law is that of the right of
appropriation, and that a prior right is obtained by time. The person who first
starts to make use of it has the prior right. Is there any priority over the
time factor given for the use of water for domestic purposes? Does domestic
water get priority over and above everything else?—A. Yes. If it comes to
the commission for adjudication we are bound by the priorities which are laid
down in Article VIII of the treaty. Have we a copy of that?

The following order of precedence shall be observed among the various
‘uses enumerated hereinafter for these waters, and no use shall be permitted
which tends materially to conflict with or restrain any other use which is given
preference over it in this order of precedence:

(1) Uses for domestic and sanitary purposes;

(2) Uses for navigation, including the service of canals for the pur-
poses of navigation;

(3) Uses for power and for irrigation purposes.

Q. Would that priority have the effect of overriding an acquired right
for other purposes?
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Mr. STick: Once the right is given, you mean?

Mr. APPLEWHAITE: Yes.

The WiTnEss: I think we had better get a lawyer to answer that question.
Mr. Stick: Perhaps we had better get the courts to answer it.

The WiTness: You would have to take it to the Exchequer Court to see
what their lordships would say. You have got me out of my depth.

The CHAIRMAN: Now, Mr. Byrne.

By Mr. Byrne:

Q. There is one matter I would like to clear up. Suppose the Bonneville
Power Administration continued installations that would take advantage of
the flood flow, that is in excess of the mean flow. If we put in a dam to con-
trol the freshets, would that constitute a breach of the whole agreement, or
would it breach their riparian rights, so to speak?—A. I understand the ques-
tion is this: can we go to work and regulate the flow of the river?

Q. Yes—A. And somebody acting on that downstream puts up a plant fo
make use of it.

Q. No. I meant if he had previously made an installation to make use of
the flood flow, then if we control the flood flow, so that he cannot use his instal-
lation for, let us say, five or six months of the year, when he has made his
installation for that purpose, and we control the flood flow so that at no time
would his installation be used to the maximum, would that interfere with his
riparian rights?—A. Unquestionably. The principle of the western water law,
as we understand it, is that if you make or bring water into beneficial use—
and that goes for flood flow and everything; it does not distinguish—and if you
bring water into beneficial use, then you have established a prior right. In
respect to the great investments which have been made, they have a right to
continued use.

Q. That is what you meant when you said that no time should be lost in
Canada in ascertaining what we intend to do in the employment of upstream
waters.—A. Yes, and we have a very. good precedent for that because now, in
the states of Washington and Montana, their law provides that if great projects
are put under reservation their law provides that the water can be reserved for
this purpose. We have never done that in Canada so far and somehow we must
find a mechanism to protect our subjects, that is one of the things I suggest.

Q. Suppose the Kaiser Aluminum people found it necessary for the Bonne-
ville Power Administration to make a new installation in order to make use of
that water, what would be the amount?—A. An amount of three million acre
feet would be leased on their load curves in such a way that it would not add
to the requirements for installed capacity -There is still a great shortage of
water.

The gap below that line has got to be filled, and that is where the water
would be put, but they have not take it into use. You will remember that
this is a contract. So it is not only the water law that is of interest to the
Canadians, but the specific terms of a contract. It would be operating against us.

Q. It does seem then that there are installations at Bonneville which are not
operating to their full capacity during the mean flow.—A. That is right.

Q. And they could conceivably take advantage of the spring flood or of
the flood time. There is a very close margin as to whether any control dam
would affect their present installations.—A. I tried to set out that position as
clearly as I could in my Table 7 which I have given you.

Q. Yes.—A. I asked people to believe that I am trying to pass on the rights,
because I do not know the answer, and I do not think that anybody else does
at this stage. So all I could put in that table was information as to an estimate
of the water which will be made available; and if we interfere with those
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demands, the matter will unquestionably go to the courts; and if we have
interfered with rights which are recognized by the courts, then we would be
in difficulties.

Mr. Stick: Mr. Chairman I move that we adjourn.

The CHAIRMAN: Give us a chance. It is still early and we have only a few
people asking for the floor.

Mr. Stick: You said that you would adjourn at ten minutes to one.

The CHAIRMAN: The general will not be available again until next
Wednesday, and we have an appointment with the Deputy Minister of Justice
on Wednesday. So let us clear up Mr. Green’s questions even if we do have
to sit for a few minutes overtime. Perhaps we could clear them all up this
morning, subject to the general being recalled when British Columbia comes
here. Now Mr. Green.

By Mr. Green:

Q. Mr. Chairman, I am still very much concerned over the method by
which the project at Mica creek is to be constructed. There have been reports
in the press that the American power companies are offering to build that dam
and to own it, of course. Apparently they have some method by which their
financing is assisted by the United States federal government so that they are
able to borrow money at an extremely low rate of interest. That is why they
can put forward a proposal to build a big dam in Canada. I would like to ask
General McNaughton whether there is any similar setup which would enable
Canadians to build a dam on the same financial basis as that of the private
companies in Washington and Oregon could do it?—A. No sir. There is no
such comparable basis. Their system has not been, as far as I know, has
never been adapted in Canada. What it does in the United States—more
particularly with great projects like the port authority of New York, which is
a compact within the meaning of “compact” within the United States con-
stitution, between the state of New York and the state of New Jersey—is to
set up a private authority over navigation, over air travel, or bus travel, over
the handling of freight, over the building of bridges which cross the Hudson,
and over such great public undertakings which are not in the class you want to
go to private interests to make profits out of. These are rather different from
the expenditures which governments like to make currently, with current
budgets for things like schools or the like,

There is an area of public requirements for facilities which are of a very
large character that have to be built generally to serve needs, and in which
the public do not want people making profits out of them. They want them
continued over a great period of years.

The United States has invented this authority idea as the means to do that
and they have passed legislation which provides that the authorities which are
duly recognized may have the privileges of financing by the issue of what they
call revenue bonds which are tax free. By that means they draw to them a
lot of capital which is really venture capital, and capital drawn out of the
stocking, so to speak, which becomes available to handle these enormous enter-
prises. I had the privilege of a meeting with the New York Port authority
a few weeks ago in New York. We had some common matters to talk about
in relation to water problems; but incidentally it gave us an opportunity to

ask them for some information about how they work and how they do it.

We are very impressed by it.

The projects they now have under contemplation are literally colossal.
They spoke of $900 million of new investment in the installation of facilities
in and around New York in the next four or five years. I asked them if they
would have difficulty in raising the money and they said: “No. It is just a
matter of routine now.”
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They get their money under 3 per cent. It is a sure return, because of the
authority that gives them permission to finance in that way, and the issue is
tax free. They are revenue bonds, of course, and they satisfy themselves
beforehand that there is enough revenue in the site not only to pay the interest
but to amortize the bonds. I think they are working on a 30 year basis. The
other place where it is used to a considerable extent in the United States is
building the new turnpike road or mammoth highways and so on which are
done in the same way. ;

When we had our discussion at Ottawa with representatives of the Puget
Sound utility council, which I carried out on the insistence of the government of
British Columbia and on their behalf, it became clear if they were to put up
the 300 odd millions for building Mica that the money would be raised in this
way. One of the associates of the utilities council is a public utility district -
and that public utility district has the privilege of issuing these kind of bonds.
Of course, in building our great works we have not had the possibility of doing
anything of the sort. I do not pretend to be a financial man and do not know
what the impact on our system of finance would be, but it does seem to me since
it is being used to such an extent south of the line and apparently with good
effect in the field, that these matters are worth some study, more particularly
as the charter of this new proposal in the west part of the states of Montana,
Washington, Oregon and Idaho has their power authority specifically included,
and the draft legislation to be put before Congress specifically includes legisla-
tion to raise money that way.

By Mr. Green:

Q. Just one other question. Does your plan for diverting water from the
Columbia to the Fraser involve the possibility of irrigating any land in the
Fraser watershed and if so how much and where?—A. Mr. Chairman,.that is
a very important feature and I am very sorry I did not emphasize it more. I
am grateful to Mr. Green for this question because in the Okanagan we have
in the investigations carried out by our people located lands to the tune of,
I think, 141,000 acres which is very suitable in all respects for irrigation. That
is, as you people will appreciate, an immense addition to the agricultural
acreage of British Columbia which can be brought about.

The Okanagan is a very nice looking river on the map, but it has not much
water. It is quite impossible to take on a block of land of that sort running
into 141,000 acres of land from the existing water of the Okanagan. The water
must be brought in. We have had studies to bring water in from Shuswap lake,
but there are divides there and it means pumping and so on. It might be done
at a cost, but in these diversions coming down Eagle river particularly it has
been thought we will have the water perhaps at sufficient height that it might
be carried out with pumping into the particular areas of irrigation which are
required.

I cannot at this stage be specific as to how these matters might be handled
because just as with the diversion there are three or four alternatives being
studied at this moment. We do not hear, nor do our engineers even yet have
their minds made up about the one which represents the biggest advantage.

Similarly with this irrigation project we have in mind, but that is
definitely part of the proposals that we are looking into. British Columbia is
very very short of land for farming purposes. In any great development we
do we must not overlook that factor.

The CramrMAaN: Now, gentlemen, I think I shall again state, as I did the
other day, that I am expressing the wishes of the committee in saying that

we have highly appreciated the presentation and the answering of questions
by General McNaughton.
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Before we adjourn, however, I would like to have more or less of an
understanding. It was well known that this meeting was to be held this
morning. It was announced at the meetings on Wednesday and Thursday,
at those two meetings. We are still willing to go ahead for another ten
minutes if somebody has any questions to ask. If not, it might be right to
assume that for the time being we are through with the present witness,
of course subject to recalling him with the agreement I have given to the
British Columbia government; and this is conforming to what was agreed
to by the committee, that whenever they come, if it be their wish, we can
recall General McNaughton. Otherwise I think we can assume our questioning
of him on his brief is through.

General McNaughton will be away until Wednesday morning. The Deputy
Minister of Justice is expected to be our next witness, so if you all agree we
shall meet on Wednesday afternoon of next week at 3.30 to hear Mr. Varcoe,
the Deputy Minister of Justice who will be our witness.

Naturally I do not assume that he has any definite presentation to make
to the committee, but he will be available for members who wish to question
him on certain legal aspects of the bill.

If he has a memorandum, we will let him go ahead without questioning,
otherwise we will open right away with a period of questioning and I would
like to carry on with the same system we have had up to now, and give a
chance to the people representing the various trends of thought to ask their

questions, so as to complete our evidence with him in one or two meetings.

Thursday morning we can also have this room available for a meeting. On
Thursday afternoon there is a proposal that this committee, together with
the External Relations committee of the Senate, should meet together to hear
the Secretary of State of the United States, Mr. Dulles, when he would address
both committees at a joint session.

That meeting could be in one of the Senate rooms because room 277
will be taken up for a reception which is to follow. On the other hand, this
room might do if we took away the desks.

There would be a statement by Mr. Dulles followed by a question period.
He would be presented by one of the two chairmen—one from the House and
one from the Senate—thanked by the other.

After finishing with Mr. Varcoe on Wednesday afternoon or Thursday
morning, we shall try to conclude with the officials from the Department of
Northern Affairs and National Resources and Trade and Commerce in order
to wind up, if possible, this part of the evidence before the 25th, as some
member’s have expressed a wish to do so prior to the end of the month.

After the recess we will receive first the representatives from British
Columbia and then those from New Brunswick and other provinces if they so
desire. Then it may be that the same witnesses we already heard will be
recalled if there is a request.

If those suggestions are agreeable, I will take them as accepted, and we
shall meet again on Wednesday next at 3:30 to hear Mr. Varcoe.

Mr. GREEN: Mr. Chairman, there is one suggestion I would like to make.
Some of us have been placed on the committee for the purpose of considering
this bill. Others have gone off the committee for the present and those people
were going to go on with the External Affairs estimates. No doubt they will
return as members of the committee when the External Affairs estimates are
considered. In the meantime, is there any way by which you could arrange
it so that these men who have given up their places for us today may be invited
to hear the Secretary of State, Mr. Dulles.

The CHAIRMAN: It is the privilege of every member of the House to be
present at the meeting of any committee of the House, whether in camera or
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 otherwise. It is the right of every member to attend any committee whether

~ he is a member or not although he does not have the right to ask questions,

~ but any member may sit in on any meeting; anyone who wishes to come
may come. :

Mr. GREEN: The space here will be very limited. I am merely suggesting
that these members who have been kind enough to go off the committee
- temporarily should be invited to be here.

The CHAIRMAN: Knowing who they are in each group you might warn

- them to be here a few minutes ahead of time so that they will take the best

chairs. We cannot have names put on the chairs. It will be up to everybody

to be here ahead of time. The meeting will be here or in the Senate and you
will be notified as to which room it will be in.












N













HOUSE OF COMMONS

Second Session—Twenty-second Parliament,

1955

STANDING COMMITTEE

ON

EXTERNAL AFFAIRS

Chairman: L. PHILIPPE PICARD, ESQ.

MINUTES OF PROCEEDINGS AND EVIDENCE

No. 4

WEDNESDAY, MARCH 16, 1955

WITNESS:
Mr. F. P. Varcoe, C.M.G., Q.C., Deputy Minister, Department of Justice.

EDMOND CLOUTIER, CM.G, O.A.,, D.S.P.
QUEEN'S PRINTER AND CONTROLLER OF STATIONERY
OTTAWA, 1955.



Balcer
Barnett
Bell
Breton
Byrne
Cannon
Cardin
Crestohl
Croll
Decore
Diefenbaker
Fulton

STANDING COMMITTEE

ON

EXTERNAL AFFAIRS
Chairman: L. Philippe Picard, Esq.,

and Messieurs

Garland

Gauthier (Lac St.Jean)

Goode

Green

Henry

Herridge

James

Jutras

Kirk (Shelburne-
Yarmouth-Clare)

Low

Lusby

Mackenzie
Macnaughton
McMillan
Montgomery
Patterson

Pearkes

Regier

Richard (Ottawa East)
Stick

Stuart (Charlotte)
Studer—35.

Antonio Plouffe,
Clerk of the Committee.



MINUTES OF PROCEEDINGS

WEDNESDAY, March 16, 1955.
(6)

, The Standing Committee on External Affairs met at 3.30 o’glock p.m. this
day, in Room Sixteen. Mr. L. Philippe Picard, Chairman, presided.

Members present: Messrs. Balcer, Barnett, Bell, Breton, Byrne, Cannon,
Cardin, Crestohl, Croll, Diefenbaker, Fulton, Gauthier (Lac Saint-J ean), Goode,
Green, Herridge, James, Jutras, Kirk (Shelburne-Yarmouth-Clare), Low,
Mackenzie, McMillan, Montgomery, Patterson, Pearkes, Richard (Ottawa East),
Stick.

In attendance: The Honourable Jean Lesage, Minister of Northern Affairs
and National Resources, Mr. Maurice Lamontagne, Assistant Deputy Minister;
. Mr. F. P. Varcoe, Deputy Minister, Mr. E. A. Driedger, Parliamentary Counsel,
| Department of Justice.

The Chairman read into the record the following communications in reply
. to his telegram of March 1st on Bill No. 3 addressed to the Provincial Premiers:
g 1. Letter from the Premier of Manitoba dated March 11th.

2. Letter from the Premier of Saskatchewan dated March 11 suggesting
an amendment to Bill No. 3.

The Committee resumed its study of Bill No. 3 and the proposed amend-
ments thereto.

After discussion and on motion of Mr. Croll, seconded by Mr. Herridge,

Resolved,—That Bill No. 3 be reprinted with the suggested amendments
- to clauses 1, 5 and 7 including a proposed new clause 11, as a working paper
. for the convenience of the Committee.

Mr. F. P. Varcoe was called and questioned on the legal interpretations of
the Bill before the Committee.

By unanimous consent, the Mihister of Northern Affairs and National
Resources was heard and answered questions.

It was decided to hear the legal officers of the Department of External
- Affairs and the officers of the Department of Northern Affairs and National
Resources, in that order, following Mr. Varcoe’s evidence.

At 5.45 o'clock p.m. the witness’s examination still continuing, the
Committee adjourned until Thursday, March 17, at 11.00 o’clock a.m.

Antonio Plouffe,
Clerk of the Committee.
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EVIDENCE
‘WEDNESDAY, March 16, 1955.

‘ The CHAIRMAN: Gentlemen, let us carry on until our witness arrives. We

are expecting the Deputy Minister of Justice who may have been detained.
Perhaps I might read a further answer which I got to the telegram we sent
to all the premiers.

d This one comes from the premier of Manitoba and was received a few days
| ago. It reads as follows:

PROVINCE OF MANITOBA
Office of the Premier

WINNIPEG, March 11, 1955.

Mr. L. Philippe PicArp, Chairman,
Standing Committee on External Affairs,
House of Commons,

Ottawa, Canada.

Dear Mr. PicArD, I wish to acknowledge your telegram of March 1st
offering opportunity to the Manitoba Government to make representa-
tions to the External Affairs Committee concerning Bill No. 3.

Manitoba does not intend at this time to make written or oral
representations with respect to this Bill, but we would appreciate being
kept informed as to developments in the Committee. I suggest that you
or the Secretary of the Committee provide my colleague, the Honourable
C. E. Greenlay, Minister of Mines and Natural Resources, with any
information which would be of interest as the Committee progresses
with its deliberations.

Yours very truly,

Douglas Campbell.

i We shall carry on with the same procedure for this province as for the
| others. We will send, as soon as they are received from the printer, five copies
of the evidence to each of the provincial governments.

y Then I received a further letter from the government of Saskatchewan.
. They have sent enough copies. The Clerk will now be good enough to dis-
' tribute them to the members of the committee.

The letter reads as follows:

REGINA, March 14, 1955.

Re: Bill No. 3—An Act respecting construction, operation and
maintenance of International River Improvements.

Dear Mr. Picarp: Your wire of March 1 to Premier T. C. Douglas has
been referred to my office for attention and further reply direct to you.
I wish, therefore, to make the following representations to the Standing
Committee on External Affairs in behalf of the Saskatchewan
Government.

135
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This Bill, which provides that a licence must be obtained from the
Government of Canada for any works on an international stream,
presumably is intended to prevent exportation of international waters,
and any power that might be generated from said waters, which might
be required for the general advantage of Canada.

I trust it is not the intention of the Canadian Government to insist
that a licence be obtained under this Act for the thousands of small
domestic and irrigation projects built and to be built for farmers on
the prairies. All of the international streams in Saskatchewan are
comparatively small and their use is consequently limited to development:
of such small stockwatering supplies and domestic and irrigation projects
necessary for the existence of the farm population. Actually, farmers,
by constructing works to assure them of a reasonable water supply, are
merely exercising their riparian right. On these western prairies, where
the streams flow for only a portion of the year, as compared with peren-
nial flows in streams in most other parts of Canada, it is absolutely
necessary that these small projects be built in order to store and utilize
water during the short period it is running in the streams as an insurance
against a shortage later in the season.

To be required to obtain a licence under the proposed Act for each
and every one of these small projects, does not appear to be reasonable
and would involve a considerable amount of unnecessary work and
inconvenience to both Canada and Saskatchewan.

As previously stated, it is unlikely that the Bill was intended to
include such projects. However, as we interpret the Bill as presently
worded it includes every project, no matter how small.

If our interpretation is correct we consider the Bill to be an infringe-
ment of Provincial Rights by refusing to this province the right to
develop and use the waters of all streams within our boundaries, the
title to which was given to Saskatchewan under the Natural Resources
Transfer Agreement of 1930.

The Province of Saskatchewan, therefore, suggests that the Bill
be amended to include the following section:

There is excepted from the operation of this Act any works
built or to be built on international streams which will result in
the waters of such streams being put to beneficial use entirely within
the boundaries of any province.

Furthermore, this proposed amendment is proffered without prejudice
in the matter of further representations should the amendment, as
drafted after a more detailed study or experience, prove insufficient
to safeguard the rights of the Province of Saskatchewan under the
Natural Resources Transfer Agreement of 1930. ‘

If your Committee objects to the insertion of such a section then
the Province of Saskatchewan requests permission to make representa-
tion before your Committee in order to present its case.

As requested, I am making available to you fifty copies of this
letter.
Yours sincerely,
I. C. NOLLET
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In view of the course of study we are to make today with the Deputy
Minister of Justice—to whom a copy of this letter was sent a few days ago—
I thought we might deal with these letters at a later date, if it is acceptable to
the committee, and a decision might then be reached.

We have with us now the Deputy Minister of Justice, Mr. Varcoe, and I
will ask him to take his seat at the table.

Mr. F. P. Varcoe, Deputy Minister of Justice, called:

The CHAIRMAN: According to our agreement, we are to have Mr. Varcoe
with us to answer any questions from the members of the committee concerning
Bill No. 3. It has been agreed further to my talks with officials from the
government of British Columbia, that we would not reach a definite conclusion
on any article of the bill until the provincial representatives come here at a
later date after the Easter recess.

So I will, with your permission, now proceed to call each clause of the bill
and then if any member of the committee has a question to ask, he may do so.

The deputy minister has no presentation or memorandum to submit in
writing, but as I call each clause of the bill, then the period of questioning him
upon that particular item will begin.

I might say that the deputy minister is accompanied by Mr. Driedger who is
parliamentary counsel from the Department of Justice, and he will be available
to answer your questions.

The fact that we step from one item to another does not mean that we
agree to that one particular item. That would be according to our agreement
with British Columbia. We are only going to investigate and explore this
field while we have the legal authorities with us from the Department of Justice.

But at a later date, after we have heard the provinces, or those of the
provinces who wish to be heard, then we will call the bill and decide whether
or not we accept each item or clause.

Mr. GrReeN: Could we not have some general questioning before we go on
to questioning with respect to individual sections?
The CrHAIRMAN: Why not have the general questioning on the short title.
I will call the short title just as I did when General McNaughton was here,
when you may ask questions of a general nature which do not apply to one
particular item. I have already been asked to do thaf; perhaps I should have
mentioned it before. I shall call the short title and questions generally
pertaining to the bill will then be in order. The first will be Mr. Byrne.
Mr. BYRNE: Mr. Chairman, I would like to ask a question.
The CHAIRMAN: Pardon me for interrupting, but first I should read for the
record the short title.
1. This Act may be cited as the International Rivers Act.
Hon. Mr. LEsage: Do you mind mentioning the amendments which are
proposed?
The CHAIRMAN: Yes. The minister expressed his desire the other day
that an amendment might be brought in to this short title.
1. This Act may be cited as the “International Rivers Act”.

The WirNEss: The word rivers should be in the singular: it should read
river not rivers.

The CHAIRMAN: There are many rivers.
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The WirNess: Well, following the form which is usually adopted in this
type of legislation, the expression would be “International River Improve-
ments Act.” '

The CHAIRMAN: Even if you have more than one river?

The Wirness: Yes, quite!

The C'HAIRMAN: Very well. So we shall strike the “s” out of rivers.

Mr. CannNoN: That is the spelling which is used already in the long title.

The CrHAIRMAN: Will anybody move an amendment accordingly?

Mr. CroLL: I move it.

Mr. GREEN: Mr. Chairman, we are not moving amendments to the
bill yet? i

The CHAIRMAN: We are proceeding with a study of the bill. The way
we are to proceed is this: the government has mentioned its intention to
bring to us possible amendments. So if we are to hear the Deputy Minister
of Justice why should we not at the same time hear him on the definite word-
ing as proposed by the government for example, as an amendment to the
first one? ;

Mr. GRrReEN: I agree with that, but are you planning actually to have
amendments moved?

The CHAIRMAN: No, I am planning to have amendments accepted but not
to have any decision reached with respect to them today. Instead of having
the text read as it does now ‘“This Act may be cited as the International
Rivers Act”, we will accept an amendment right away to make it read “This
Act may be cited as the International River Improvements Act.”

We will not take any action as to whether or not we approve the clause,
but it will keep it more in order if we, right away, accept amendments
according to the declaration made by the minister the other day.

If we proceeded with the title as it was—knowing that within a day or
so somebody would be moving that we change it—why should we not bring
it right away into the form which it might have, or in which it might be sub-
mitted to the committee later on? In that fashion we would have right
away the particular position of the government as far as the bill is concerned.

As I have said, we do not have to vote this afternoon or to decide whether
or not we accept it. But I thought it would be quite in order, as we know
now what the government intends to do with the bill and any amendment
which it intends to bring it.

Mr. GREEN: We had these proposed amendments submitted to us the
other day.

The CHAIRMAN: Yes.

Mr. GREEN: And today you have an amendment which was suggested
by the province or government of Saskatchewan. My understanding was
that the committee would hear the evidence and get the whole story, before
it started passing sections or amendments to sections or anything else.

The CHAIRMAN: We are not passing them. We are studying them.

Mr. GREEN: I do not see why these amendments suggested by the
dominion government should be adopted at this stage.

The CHAIRMAN: I said that they would be proposed. I did not say that
they would be adopted.

Mr. GREEN: There are several other amendments proposed by the dominion.
I suggest that this is contrary to the understanding we had in the committee
last week, if we go ahead and actually move amendments. Why not just let
us get the story from Mr. Varcoe and the other witnesses and then, when the
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evidence has been heard, we can proceed to deal with the bill section by
- section? This would be the wrong way to deal with the bill.
The CHAIRMAN: That is your view.
i Mr. CroLL: It was my thought, Mr. Chairman, that the amendments which
~ were suggested a few days ago might be moved at this time and then you might
~ ask for a reprinting of the bill. a
The CHAIRMAN: That is right.
) Mr. CroLL: The advantage would be that we have the whole bill before
 us. From time to time we will have amendments, such as the one from
~ Saskatchewan as well as amendments from some of the members here, and
. they will be dealt with in the light of the bill. If we do not proceed in that
- fashion then I must pick up the bill and then pick up the various amendments.
So I shall move now that section 1 be amended to read as follows:

1. This Act may be cited as the International Rivers Improvements Act.

The CHAIRMAN: Did you say International River?

Mr. CroLL: I said “International Rivers Improvements Act.”

The WitNEss: It should be in the singular.

Mr. CRoLL: This is being done for the purpose of printing only, without

any decision. Do I make myself quite clear?
o The CHAIRMAN: That is why I said that today we are not passing on any
| item of the bill. We are studying it with the legal advisers of the Department
. of Justice, but we do know that the government has expressed the wish that
ﬁ some of the articles be amended, so we might as well have it, as Mr. Croll has
. said, in its definite form, in the form which the government wants, and to have
' it definite before we even send it to the provinces, or before we get explana-
| tions from the officials.

We will not pass on it. Even if we have gone from the short title to
clause 2, it does not mean that the committee had adopted clause 1.

I gave an understanding to the government of British Columbia that we
would not adopt any items of the bill until they were given an opportunity to
come here. But we have to put the evidence on the record and we have the
Deputy Minister of Justice with us for that purpose. Why should he answer
questions with respect to a bill when it is known that the bill will be amended
in a week or so?

Mr. CroLL: Mr. Chairman, I have a further amendment. It has to do with
section 7. I move that section 7 be amended so as to read as follows:

7. This Act does not apply in respect of an international river
improvement
(a) constructed under the authority of an Act of the Parliament of

Canada, or
(b) situated within boundary waters as defined in the treaty relating to

boundary waters and questions arising between Canada and the

United States signed at Washington on the 11th day of January,

1909.

And I also move that the following provision be inserted in the bill
which reads as follows;

11. Notwithstanding anything contained in this Act, any law of a
province which, but for this Act and regulations, would be applicable to an
international river improvement shall apply in the case of such internatinal
river improvement except in so far as such provincial law is repugnant to
this Act or regulations.

I move that and I suggest that the bill be reprinted in the form as
originally suggested and that no action be taken at this time.
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The CHAIRMAN: There is an amendment to clause 5 which was also’
approved by the minister. )

Mr. CroLL: Oh yes, clause 5 on page 2. The present clause 5 on page 2,
yes. The amendment should read—oh yes, the amendment is to delete the
word “of” in lines 6, 7, 9 and 10 on page 2 and to substitute therefore, in each
case, the words “not exceeding”. '

I have already moved that the bill be reprinted.

Mr. GREEN: Mr. Chairman, I have very serious objection to this course
being followed. This committee had referred to it Bill No. 3 in the terms in
which Bill No. 3 got its second reading in the House. Now, Mr. Croll’s
proposal is that there should be certain amendments to this bill, and that such
amendments be adopted. |

The CHAIRMAN: I did not say that they be adopted. I said that they be
proposed.

Mr. GreEN: If they are not adopted, then they cannot be printed.

The CHAIRMAN: Yes. We can order any kind of printing we want from
the printing office.

Mr. GREEN: They should not be printed unless the amendments are
adopted.

The CHAIRMAN: Just a moment. I have inquired about that and any
committee has the right to ask for printing as working papers on any bill
amended so as to avoid mistakes, in the reading or the study of the bill.
Proposals are made. That does not mean that we are adopting them. It
means we have a bill, such as we have now, and that we are getting the
wording which some of the members have proposed.

Mr. GREEN: Until these amendments are adopted, they should not be
printed in the bill. What we have here is a submission by the government of
amendments which will be proposed. But there may be half a dozen differ-
ent changes in the way of amendments and the government may decide next
week that it will suggest another methed.

The CHAIRMAN: If so, they will be proposed a second time. That is all.

Mr. GREEN: There is absolutely no reason for moving these amendments,
and then having the bill reprinted. We are not necessarily approving any
of these amendments.

The CrAIRMAN: No.

Mr. GreEN: If you are going to do that for every single amendment which
is going to be proposed, we will be discussing this at great length, and further-
more, I submit that it is being unfair to the provinces to put them in that
position.

This is a very touchy matter with the provinces. There is doubt in some
of the provinces whether the dominion has any right to walk into this field.

Mr. Low: Hear, hear!

Mr. GReeN: We have to be careful not to stir up any further feeling. I
think that the course which the committee decided upon last week was a
correct course, namely, that we were going to hear witnesses.

The CHAIRMAN: Yes.

Mr. GrReeN: And after we had heard the evidence both from the dominion
and from the provinces, the committee would consider the bill section by
section. And now you are changing that and are proposing to allow amend-
ments to be moved to five or six different sections at this stage apparently only
for the purpose of getting some new printing done.

The CHairmAN: If I might, as chairman, say a word, I have already an
agreement with the officials of the province of Quebec who were going to
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“decide last week as to their position on the bill. When the minister made
his statement I communicated personally with an official of the government
of Quebec who said they would be delighted if they got the details as soon
as possible to enable them to decide, in view of the different amendments
which the government intend to propose. Today we are not approving
anything.

Mr. GreeEn: I have the floor.

The CHAIRMAN: Will you kindly sit down. You do not have the floor
when the chairman is speaking. As long as I am the chairman I will try to
act as best I can in fairness to everybody. In this committee the government
has stated its intention of bringing certain amendments. We have the officials
here today. Would it be practical to get their advice on the bill as it was
or as it will be definitely proposed? I think it is a more intelligent approach
for us to take the bill as it is proposed to be amended and have the officials
talk to us on the bill as amended by the government, so that we will get the
views on it as it will be amended. Why wait for the amendments to be
brought in after the provinces have been brought here? If some of the
provinces acted without the knowledge of these amendments they might reach
one conclusion; with these amendments they might reach a different con-
clusion, because the amendments clarify the bill.

I do not think I am doing any wrong in letting the minister propose what
the government would be ready to accept as amendments to the bill to clarify
it to enable the provinces to make representations on the bill as it will be
amended.

I think Mr. Croll’s motion is in order.

Mr. GoobE: May I speak on a question of privilege. I would like to know,
as a rank amateur, whether this has ever been done before. Is it the usual
* practice?

The CHAIRMAN: Whether it has been done before I do not know. That is of
no importance at all in the study of the bill. There is nothing irregular in it
whether it has been done by our grandfathers or not.

Mr. Goobpe: It is important to me. It may not be important to you. I
“would like to know if this is a usual practice, only for my own information.

The CHAIRMAN: It is very hard for me. I have only been sitting on com-
mittees 15 years and I do not know what has happened all the time in such
matters.

Mr. CanNON: Mr. Chairman, I was going to raise the same point as Mr.
Green, but from another point of view. I would like an opinion as to whether
this committee can carry an amendment to a clause of the Bill without carry-
ing the clause itself. I have grave doubts if we can. I would suggest that the
Bill be reprinted. I have no objection to that. But, I think we can have it
reprinted without having this motion taken, because if we take a motion to
amend this clause I doubt very much whether we can do that without carrying
the clause itself.

The CHAIRMAN: We are not passing on the amendment. We have the
amendments as proposed. We are not passing on any of the articles at all.
We will do that only after the provinces have been heard.

Mr. CannNoN: Mr. Chairman, I have the greatest respect for your opinion,
but we have the officials of the department here and I would like them to give
us their opinion.

The CrairmaN: We will see to that later.

Mr. FuLToN: It seems to me this could be disposed of in a much simpler
manner. You said that when the provinces come down here to discuss the bill,
and when they are considering it back home, they should have the bill as it will



e STANDING COMMITTEE

eventually exist. I am suggesting that we provide them with this mimeo-
graphed page of proposed amendments, which have been read to the committee

and which already appear on the record of the committee’s procedings. And

if there should be any doubt about it, or any thought that it would be incon-
venient for the provinces to consider the bill as the government might eventu-
ally change it, then it could be solved by writing the provinces again now,
sending them the bill as it is and sending them this sheet setting out these
amendments which the government proposes to make.

Hon. Mr. LEsAaGe: Which the government proposes to accept.

Mr. FurLton: But the committee now is being asked in the terms of Mr.
Croll’s motion to move these amendments.

Mr. CroLL: No.

Mr. Furton: Mr. Croll has moved that the bill be amended and that the
bill be reprinted. It would be so much quicker and more economlcal to send
this sheet out to the provincial governments.

The CHAIRMAN: The discussion could have been shortened if anyone had
agreed to the proposal to print these suggested amendments so that we will be
working on one paper. We have lost half an hour on these technicalities which
have no importance.

Mr. FuLToN: We may not be asked only to accept one set of suggested
amendments. There is an amendment from the province of Saskatchewan,
and some other members might say they would like to see how the bill would
look with that amendment in it. My objection is to the motion that the
committee approve the amendments.

The CHAIRMAN: The motion is not that the committee approve the amend-
ments; it is that we reprint the bill with these amendments as proposed for
the committee to deal with after the Easter recess when we have heard from
all the provinces. It is only that it would be a more practical system. It is
just to make it more practical so that the committee could ask questions,
not on an item that has been proposed before, but on the item as the govern-
ment has suggested it might be amended.

Mr. Furton: Could you not say right here that we are going to ask
Mr. Varcoe to discuss the bill on the basis of the government’s proposed
amendments which have not been printed in the bill? There is nothing to
stop us asking Mr. Varcoe questions about this. There is no necessity to have
the bill reprinted. It can only give rise to misunderstanding on the part of
the provinces if they heard that the members of the committee, before the
provinces have even been heard, have already committed themselves to
approving the amendments.

The CHAIRMAN: The provinces have already received the letter informing
them of the intention of the government to bring in these amendments and
the only purpose of the proposal to print them was to make it a better working
arrangement.

Mr. CroLL: I think this is what I said: “I move that the bill be reprinted
with the following amendments.” That is what I moved.

The CHAIRMAN: That is the question.

Mr. PEARKES: Mr. Chairman, we had these amendments handed to us on
this piece of paper a few days ago. If it is the suggestion that every time some
amendments be advanced that the bill is to be reprinted we would be reprinting
after every single sitting. I understand that there is already a sub-amendment
which has been suggested to these today. The paper I have says: “This Act
be cited as the Interprovincial Rivers Act.”” Now the mover of this motion is
suggesting it be called by-a different title. It is suggested it be called the
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International River Act which is different to the title I have on the one before
me. Furthermore he is suggesting amendments to clause 5. I could not
follow what it is. The minister did refer to that at a previous meeting and we
have not got it in writing.

Hon. Mr. LEsace: I proposed it at the following meeting.

Mr. PEarRkES: I know, but we have not got it in writing. Surely we are
not going to have this bill reprinted every time someone wants to amend it.
After all, surely the steering committee agreed to hear, and you announced
that we would hear, the evidence of the deputy minister of Justice and I hope
that you will allow us to go ahead and hear the evidence.

The CHATRMAN: I was hoping you would allow us te go ahead.

Mr. PEARKES: Let us hear the deputy minister before we start moving
amendments to anything.

Mr. CrRESTOHL: There seems to be a misunderstanding as to the status
of Mr. Croll’s amendment. As I understand it the motion was, in view of
the fact that there are a number of proposed amendments, that the bill be
reprinted for the convenience of the committee as a working paper. I do not
agree with Mr. Pearkes that every time an amendment comes up that the
bill should be reprinted. There are half a dozen now which may confuse the
committee and the bill should be printed as a convenience to the committee.

The CHAIRMAN: I am told by the clerk of the committee in such matters
when such occasions have arisen—and it has happened on other occasions
although maybe there were more amendments than there are today—it was
decided to have a reprinting made as a working paper for the committee.

But, gentlemen, is it important whether it is printed or not? If you do
not want to have it printed then we will not print it.

Mr. CannoN: I had understood that Mr. Croll was moving the amendments.
I could not agree to that at this stage, but if he is simply moving that the
bill be reprinted I have no objection.

Mr. GREEN: There is a serious objection to this procedure, and with all
respect to the clerk, I do not think the procedure has been followed before,
certainly it has not been followed in my 20 years experience on committees.

The CHAIRMAN: We can order as many printings of the bills as we want.

But, what do I care whether we reprint the bill or not. I thought it would
make it a more practical arrangement.

Shall I call the question?

Mr. GREEN: If you are going to call the question we will have to have a
debate on it. \

The CHAIRMAN: Are we going to have a half hour of argument now as to
whether we print it or not? Let us get ahead with it. If anybody has an
objection to reprinting the bill, I don’t care.

Mr. GoobpE: What is Mr. Croll’s position?

Mr. CROLL: Everybody else has interpreted my position and I am ready
to accept everybody else’s interpretation. I moved that the bill be reprinted
with the proposed amendments and I read the amendments.

Mr. GoopE: Are you putting your motion to the chair?

Mr. CroLL: If you wish.

Mr. PEARKES: On a point of order, I suggest that is quite out of order
because the decision was taken by the steering committee, and you informed
us that the first business of this meeting would be to hear the evidence of the
deputy minister. I suggest we proceed with that.

The CHAIRMAN: Yes, but it is always customary to read the clauses and
the amendments.
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If anybody feels this is such a question of importance let us ask for the 1
question on it. 5

Mr. GReeN: If we are going to have the question we might as well have
the debate.

The CHAIRMAN: All right, have a good time.

Mr. GReeN: Mr. Chairman, you are supposed to be impartial. If you are
going to take a stand you had better get out of the chair and let somebody else
take the chair.

The CHAIRMAN: It is the right of the chairman to speak as much as he
wishes. I am not taking sides; I am just explaining my position. I allowed
this because I thought it was going to be a better working arrangement.

Mr. GReeN: The question General Pearkes has raised is of great importance.
These committees are carried on by cooperation and it was agreed by the
steering committee and the members of the committee as a whole that there
would be a hearing of evidence before we started doing anything about the
sections. This plan of having a sort of half baked amendment to the Act is
breaking that agreement and as such I am surprised at Mr. Croll insisting on
having the question put. Here we will be in this situation that we will be
handed a reprinted bill which will contain, say in clause 7, half of the original
clause 7 and the other half will be what has been turned up as a proposal by
the government. When we come to deal with that section it is a great deal
more difficult to deal with an amendment then. Are we going to be amending
the whole clause as it is printed or are we going to be amending the clause as
it is sent to this committee from the House, or what are we going to do? It
just means more confusion. This motion is highly irregular and a motion of
a type which I do not believe has ever been put before a committee of this
House. It is particularly damaging with respect to this bill because with this
bill of all bills that have been before this parliament it is most important that
there should be every precaution taken to have the provinces feel that nothing
is being done behind their backs. Yet we have here a motion by a member
which in effect is amending the bill at this stage, whether you call it just a
reprinting or not; in effect this is forcing through a government amendment
and it can be properly taken as that by the provinces. When the representative
of the attorney general from British Columbia comes here he is put in this
position that the bill as reprinted is the bill we are considering and he has
every reason to believe that is the only bill that will be acceptable by the
government. I cannot understand for the life of me why this attempt was made
today to take an action of this kind. It is perfectly simple to go ahead and hear
evidence by Mr. Varcoe on the bill as it was passed by the House and to hear
his evidence on these proposed amendments.

The CHAIRMAN: When will they be proposed?

Mr. GREEN: You just keep still.

The CHAIRMAN: I am sorry, Mr. Green, I will speak when I wish. You
say the witness will speak on the bill as it is and on which amendments; when
will they be proposed?

Mr. GrReeN: Witnesses can be cross-examined on these suggestions and
these changes which are recommended by the government and as a result of
the cross-examination on the suggestions the chances are Mr. Varcoe will
recommend perhaps quite a few changes in these suggestions and he should
be left in a position where he can recommend those changes, but this motion
simply takes all those proposed changes’'and writes them into the bill and we
go on from there.

Now I did suggest that our main purpose here today was to hear Mr.
Varcoe. I hope that Mr. Croll with see fit to withdraw his motion and let
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" us get on with our job of hearing the evidence. There is a great deal more
evidence to be heard yet and before we are through with it there may be
fifteen or twenty additional suggestions to be printed. The practice is only
to have the bill reprinted when the amendments have been adopted.

! The CHAIRMAN: May I just answer one point. Mr. Green has said that
. the governments of the provinces may feel that we want to hurt them. But
let me say that these suggested amendments from the government have
already been brought to their attention in a letter. The purpose of reprinting
>' is just to facilitate our work. The provinces have all been supplied with a copy
u of these proposed amendments already.

, Mr. JuTRAS: Mr. Chairman, I wonder if that objection would not be met
~ if the bill was reprinted with the suggested amendments printed on the blank
page opposite the respective clauses? Would that not meet Mr. Green’s
objection? The whole thing would then be in the one bill.

The CHAIRMAN: That might be done.

Mr. HerripGE: I think it is a good suggestion which Mr. Jutras has
proposed. I think a reprinting of the bill would be a convenience to the
. committee as well as a convenience to the provincial governments who. must
. study it before they come here.

i The CHAIRMAN: Shall we adopt the motion as amended by Mr. Jutras?
. Mr. GReEEN: If it is done in that way, Mr. Chairman, then it would have
. my agreement.

i The CHAIRMAN: Very well. So the proposal of Mr. Croll as amended by
. Mr. Jutras and seconded by Mr. Herridge shall carry.

‘ Now, on the short title, Mr. Varcoe is open for questioning.

By Mr. Byrne:

Q. In all this debate I have almost forgotten what I had in mind. This
. question might be considered frivolous, but for the purpose of the record I
would like to say I am sure that the deputy minister would not have had any
part in drawing the bill if he had not considered the provisions in the bill
were coming strictly within the rights of the federal government as set out
in the British North America Act, and that is: does the Act in any way
infringe upon the rights and privileges allotted to the provinces?—A. My
opinion is that this bill does not infringe upon the jurisdiction of the provin-
cial legislatures.

Q. It does not in any way?—A. It does not in any way infringe upon the
jurisdiction or the legislative power of the provinces.

By Mr. Croll:

Q. I think Mr. Byrne means this: “Is the bill intra vires of the
dominion?” And your answer is ‘“yes.”—A. Yes.

Q. Should the committee not adjourn now.

Mr. BYrRNE: That would mean that the provisions of the bill do declare
international rivers to be to the advantage of Canada?

The WITnNEss: No. The improvements of such rivers are subject to cer-
tain conditions.

Hon. Mr. LEsace: Yes, they are subject to certain conditions.

By Mr. Diefenbaker:

Q. There is a reference in this letter from the province of Saskatchewan
which you have seen. Do you think that in their present form the provisions
of the bill would place these small dams and irrigation projects along inter-
national rivers within the purview of this Act, and therefore it would mean



14'6_ STANDING COMMITTEE

that licences had to be taken?—A. I would refer you to two provisions in the
bill. First of all, there is the provision in the definition of international river
improvements which requires that the improvements should interfere with,
alter, or affect the actual or potental use of the international river outside of
Canada; and then in paragraph (b) in clause 2—and I would refer you to
paragraph (d) of clause 3 which authorizes the governor in council to except
any international river improvements from the operation of the Act.

I take it that some such exception would be made which would cover the ?
type of work which is mentioned in the letter from Saskatchewan. ]

Q. Even without an exception being taken?—A. Yes, quite.

Q. Under number 3 (d)?—A. I would expect that.

Q. Even though there was no automatic exception?—A. Yes. ]

Q. And that 2 (b), subparagraphs 1 and 2, actually exclude small dams
and irrigation projects even without that?—A. Yes.

The CHAIRMAN: Are there any further questions?

By Mr. Fulton:

Q. The consideration of the bill itself must relate to previous evidence
which General McNaughton gave us. We heard considerable evidence from
him regarding a proposal to divert the Columbia into the Fraser.—A. A
diversion of the Columbia?

Q. Yes. Would it be your opinion that the right to make such a diversion
would be within the competence of the dominion, or of the provincial author-
ities?—A. You mean quite apart from the bill altogether?

Q. Yes.—A. 1 know the possibility of it, but have we considered that?
I would think that if parliament—for example, I am speaking somewhat off-
hand about it because I did not give any consideration to it—but I would
think that if parliament declared it was a work, that is, a work which diverted
the stream, to be a work for the general advantage of Canada, I would think
that would bring the undertaking within the execlusive jurisdiction of
parliament. T

The CHAIRMAN: Despite the wording of the British North America Act,
and despite the Resources Transfer Agreement of 19307

The WiITNESS: I referred to paragraph C of subsection 10 of section 92
of the British North America Act.

The CHAIRMAN: Would you mind elaborating on that because I think it is
a point which is most important. Mr. Fulton’s question is most important at
this stage.

By Mr. Fulton:

Q. I do not wish in any sense to appear to take you by surprise, Mr.
Varcoe, or to put you under a wrong impression. But you will realize of course
that the Fraser river lies entirely within the province of British Columbia,
and that the Columbia river while it is in Canada lies entirely within the
province of British Columbia. I want to have it clear that my question and
your previous answer are given on that basis.—A. Which river is to be
diverted? ~

Q. The Columbia, which is an international river under the definition,
and which is to be diverted into the Fraser.

A great part of General McNaughton’s evidence was based, I think it is
fair to say, upon the tremendous advantages which would follow if there was
no interference with the Columbia, so that the power to do that, the physical
possibility of making that diversion was always within the competence of
this country.
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I am now asking you whether the actual carrying out of a diversion of
one river within the province, the Columbia river, which, while it is in Canada,
is exclusively within British Columbia, into another river, the Fraser, which
is entirely within British Columbia, would come within dominion or provincial
' jurisdiction?—A. The minister would like to say something to me so if I may
' be permitted I would like to delay my reply for a moment.

Mr. CrorL: While Mr. Varcoe is being warned by the minister, might I
_ warn the chair. .

The CuamrMAN: I do not like that word “warn”, but nevertheless proceed.
, Mr. CroLL: Well then may I call the attention of the chair to the fact
that Mr. Varcoe is here today to give us legal opinion on this bill. I think
we are straying into dangerous waters when we get beyond this bill.

4 The CHAIRMAN: I would not be as strict as that. Any question which
. comes within the evidence that has been given by previous witnesses, according
. to my opinion, would be in order. So I have allowed Mr. Fulton’s question,
- although it does not relate to the bill itself. It relates to a broader aspect
. of the question and to the previous evidence. I think the question is in order,
and that the witness may be asked for his opinion on it.

» The WiTnNESs: Probably the answer I can make is that this bill does not
. contemplate any such action as that. Although I have not given any con-
. sideration to the point, still I do not quite understand how General McNaughton
. came to give that evidence in discussing this bill, but I may be misunder-
. standing the reason why he did give it. I do not know.

‘ The CrHAIRMAN: General McNaughton gave evidence but not as to the
‘: power of the provinces or of the federal government. He gave evidence that
. it would be a good thing to do in order to conserve our interests or promote
. a bigger extension of electrical output to use that diversion. I think the
. question is related to that primarily.

Mr. Furton: I appreciate it that Mr. Varcoe might prefer to take time
to answer the question so I am happy to leave it with him for any additional
~ explanation that he might wish to consider, without giving his answer at
this time. But as I understood General McNaughton’s evidence, one of the
- reasons he was in favour of this bill was that he was opposed to the Kaiser
- dam, because it would cut down, if not eliminate, the possibilities of this
. proposed diversion.

General McNaughton indicated that in his opinion it was most desirable
that we should be at all times in a position to make the proposed diversion
because of the tremendous power potentials that it would create.

Hon. Mr. LEsAGce: He said “possible” diversion; he did not say “proposed”
diversion.

Mr. FurTon: We do not want to quibble.

Hon. Mr. LeEsage: That makes quite a difference. He did not “propose”
any diversion. It was a possible diversion that he mentioned.

By Mr. Fulton:
Q. I think he said a “suggested” diversion; and he stressed the importance
of it. Certainly the effect of General McNaughton’s evidence—at least to my
mind— was to suggest that this bill is desirable in large part because it will
enable the position to be preserved, so that diversion might become a reality.
I think that has a real bearing on this point, and it was for that reason I
asked my question.—A. I would like to look at General McNaughton’s evidence
to see exactly what he might have said about the diversion. Did he mean
the development of the whole river?

55305—2

T e e i b e



148 STANDING COMMITTEE 2

Q. No. He referred to 15 million acre feet of water which he said would
be surplus; but perhaps I had better not try to interpret the General’s evidence.

The CHAIRMAN: During his evidence, General McNaughton was asked
whether he thought it was within the provincial or the federal authority, and
he said “I think it is within the provincial authority entirely”.

But I think we should give Mr. Varcoe an opportunity to look into the
question and to bring us a memorandum on it at another meeting. '

Hon. Mr. LesAace: What exactly was your question? Was it to know if
these works would have to be licensed? The answer is obviously yes. &

Mr. FuLToN: It was also to know whether the authority to make the work,
that is, to order it was within the competence of the province or the federal
authority.

Hon. Mr. LesaGeE: That would be within provincial competence. Such
a power would not be given to the federal government under this bill. ' It would
be under another bill in which the government of Canada would declare such
a works to be to the general advantage of Canada. That would have to be in
another Bill, not under this Bill. But according to the amendment I have
suggested the rights of the provinces are all saved. :

Mr. FuLTon: Do I understand that it is your legal opinion,—and I think
it confirms what the General said—that if parliament declares such a work
to be to the general advantage of Canada, they could order it to be carried out?

Hon. Mr. LeEsace: This Act cannot give us permission to do the work.

By Mpr. Fulton:

Q. I did not ask that question. But if Mr. Varcoe prefers to bring in a full

answer later, that would be quite acceptable.—A.I am not sure that I understand

exactly what your question is even yet, Mr. Fulton. Is it whether parliament
could compel the diversion of that river?

Q. Whether the dominion authorities could.—A. Under legislation to be

drafted?
Q. If your answer is that it would require further legislation, then I am

prepared to accept it.—A. There is nothing in this bill which would enable
the authorities administering it to take steps to compel some person to set about

the job of diverting that river.
Q. Is there anything at the present time which would enable the dominion

authorities to construct a diversion works themselves?—A. No.

Q. Your answer would be that it does require further legislation?—A. Yes,
it would, if that was deemed to be a constitutional measure.

Q. I gather that before expressing an opinion as to whether the dominion
would have to enact such legislation, you would prefer to consider the matter
further?—A. Yes, sir, that is correct.

Q. I put the question to you for answering at a later time.

Hon. Mr. LEsace: It is a hypothetical question, because the legislation it
would depend upon in the future would be a matter of government policy.

Mr. FurtoN: The chairman understands my question. g

The CHAIRMAN: Yes.

Mr. FuLTon: General McNaughton has stated that a great deal of advantage
might follow from such a diversion. My question is: could such a diversion
be made, or ordered, by the present government?

The CHAIRMAN: You mean the federal authorities?

Mr. FurTon: And Mr. Varcoe said: “no, not without further legislation.”

My question following that would be: “Would it be within the competence
of the dominion parliament to enact such legislation?”’ That is the question.
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3 The CHAIRMAN: A transcript of today’s evidence will be given to Mr. Varcoe
so that he can study your proposal at length.

' Mr. Furton: I do not want to monopolize the time of the committee,
Mr. Chairman, but I have some more questions.

Mr. BARNETT: Mr. Chairman, one question occurs to me. Would it not
" be possible under this Act, for the authorities administering this act to require,
'as a prior condition to the issuing of a ilcense for the construction of possi‘ple
works in that river system, that as part of the condition they would require
that such works as were mentioned by the member for Kamloops be made?
. To me that is perhaps the most relevant aspect of his question in respect to
this bill?

, The WiTnESs: Yes. I think that is really part and parcel of Mr. Fulton’s
question, and I would like to think about it for a little while before I make
any reply.

Mr. BARNETT: The reason I ask it is that if the matter is going to be
considered and an answer brought in, I would like that aspect of the matter

. to be considered at the same time.

. Mr. Stick: Following upon Mr. Fulton’s questions and Mr. Barnett’s
| question, I would like to be convinced and to have Mr. Varcoe take into
consideration the fact that this Act does not contravene in any way a treaty
| signed between us and the United States. Mr. Fulton’s question deals with
| international waters and the diversion of those waters from the Columbia,
" which is an international water into a purely provincial river, the Fraser. So
~ I think that aspect of it should be taken into consideration by Mr. Varcoe
~ before he makes his answer.

The WiTtNEss: Yes. Thank you.

Hon. Mr. Lesace: The law officers of the Department of External Affairs.
. will be here.

The WiTnEss: Let us relate it to this question.

1 Mr. Stick: I suggest that my question should be taken into consideration
~ as well.

The WiTnEss: I am very much obliged.

By Mr. Pearkes:

: Q. Prior to the introduction of this legislation, has the provincial govern-
- ment the right to make a deal with a United States agency, either federal,
~ provincial, or a private corporation for the export of any water, or to construct
. any improvement on an international river which would affect the flow of
- the water?—A. That is a pretty difficult question to answer, as to whether
a province has power to do that. I have not got any project before me that
I could examine.

Q. Let us take this question of the deal made between the government
- of British Columbia and the Kaiser Aluminum Company if you want a
- particular item?—A. A question would arise—I am trying to be careful about
this—as to whether the provincial legislature has authority to interfere with
- the flow of a river which flows into the United States of America and which
- would interfere with that river in such a way as to increase or decrease or
. alter the natural flow of the river. I am quoting from this bill. I do not
. know under what authority a province could rely so as to pass a law which
would affect civil rights of persons outside the province. I should think that
. it is doubtful if the province could do it.

Q. Even though the province was prepared to recompense the downstream

~ operators, people living downstream? Because, after all, I gathered from the
55305—23%
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evidence given by General McNaughton that the United States had agreed
to Canada making any improvement in Canada on any waters flowing across
the international boundary on the understanding that anybody in the United
States who suffers as an effect of those improvements would be recompensed.
I am asking whether, until this legislation is passed, if a provincial government
could not go ahead and make the same improvements on the same under-
standing?—A. I repeat, in answer to the hon. member’s question, that if the
effect of this provincial legislation is to affect property rights outside the
province in question then it is doubtful in my mind whether the province
could validate such a law. ,

Q. May I ask then whether that would not apply to this particular Act,
in that if this Act is going to require the federal government to issue permits
on improvements which will affect the downstream residents, whether there
is the legal authority for that? What is the difference between the federal
government doing it and a provincial government doing it?—A. Because the
legislature of a province is confined to dealing with matters within the province,
property or civil rights and proposed works within the province, whereas the
federal government is not subject to any such limitation.

Mr. CresToHL: General McNaughton was careful not to give any legal
opinions, as you will recall, but right through his evidence he kept repeating
that these rights have never yet been established before a court of law. -

The Wirness: What rights?

Mr. CrestoHL: The various rights which the various parties want to :
preserve, both provincial and federal. He said there were no test cases. I
am wondering whether all these legal problems which are being put to you
now, or which members from the various provinces might anticipate, could not
be formed in some test case and submitted to the Exchequer Court or to the
Supreme Court of Canada for a final opinion.

The WiTNESS: I suppose such a thing could be done if it were seen fit to
do it.

Mr. CroLL: There is no question in Mr. Varcoe’s mind?
The WitnEss: No.

Mr. CrorL: I would like it to appear on the record that Mr. Varcoe said
that there is no question about this in his mind.

By Mr. Fulton:

Q. Do you not think that if this bill goes through that will be done?—A.
Do you mean that there will be a reference to the Supreme Court of Canada?

Q. Yes—A. I am only speaking for myself. I have no doubt that if others
come along and express opinions very strongly contrary to what I have expressed
—1T have no claim to being infallible about this sort of thing—the government
might say we will recognize the possibility that the Deputy Minister of Jus_tice
is wrong and we will refer the matter to the Supreme Court. That might
‘be done.

Q. I was thinking rather on the basis of some of the letters we have had

in reply from the provincial governments. It would seem to me extremely o

likely that if the bill is passed it will go before the Supreme Court of Canada.
—A. I would not be surprised. ,
Q. And I was wondering, therefore, whether your department has prfzpared
anything in the nature of a brief or memorandum of which you might give th
committee the benefit. -
The CHAaIRMAN: That might be anticipating the fight which has not been
brought yet.
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The WiTnNESss: Several memoranda have been prepared from time to time
as this bill has been under discussion or as it has been drafted. We have
- prepared nothing of a nature that could be distributed at the present time.

By Mr. Fulton:

Q. May I ask you another question. Mr. Diefenbaker referred to the
. submission made by the province of Saskatchewan. Let me bring jt down to
a specific case which it seems to me might well arise in the province of British
Columbia. I think particularly of a river which is not in controversy at the
moment, the Okanagan river which flows out of Okanagan lake and crosses the
boundary into the state of Washington. As you probably know the Okanagan
. lake and the waters of that whole system are extensively used for irrigation
purposes in Canada in the province of British Columbia. My question is this.
. If a community incorporates as an irrigation district and then wishes to take
. water out of the Okanagan lake to the extent of several thousand or hundred
" thousand acre feet, for the purpose of that irrigation, would they, if this bill
| passes, have to apply to the federal government for a licence?—A. I am not as
-~ familiar with the geography of British Columbia as I should be, but am I to
~ understand that this work would be a work constructed within the province of
| British Columbia?

: Q. Yes.—A. Which would take out of a stream, which flows into the United
States, a quantity of water for irrigation purposes?

g Q. Yes?—A. I think you have just to look at the Act. Such a work
| would surely decrease the natural flow of the international river or interfere
- with or alter or affect the actual or potential use of the river outside of
. Canada.

Q. Then it would be your oplmon that a licence would be required under
. this Act?—A. Yes.

I Q. The case I put was with respect to a future development. What
. would be the situation with respect to the irrigation projects which are
| already in existence? Will they have to come now and get a licence under
- the Act?—A. Clause 4 says: “No person shall construct, operate or maintain
an international river improvement unless he holds a valid licence therefor
| issued under the Bill.”

Q. That would refer to schemes already in existence as well as schemes
constructed in the future?—A. Yes.

Q. You realize, Mr. Varcoe, that up to the present these water districts
have only been required to get a licence from the provincial government
under the Provincial Water Act?—A. I did not know it, but I would assume
that that was the case.

Q. Now do you see any possibility of amending section 2, the Definition
Act, to such an effect that the necessity of applying for a licence in Ottawa
might be eliminated? I am thinking of the words in subsection (b) “Inter-
"~ national river improvement means a dam obstruction canal, reservoir or
other work the purpose or effect of which is”, and subparagraph (ii) ‘“to
~ interfere with, alter or affect the actual or potential use of the international
. river outside of Canada.” Such an irrigation scheme would, I submit, not
- have for its purpose the interfering with the flow across the border, but it
would in fact lower the level of the lake and would thus have some effect,
. even though slight on the flow of the river. Is there in your view any possi-
. bility of amending the definition in such a way that those schemes would
- not have to come here for a licence?—A. My understanding is that para-
~ graph (d) of clause 3 was inserted for the very purpose of taking care of
. any such case as you cite, provided of course that the Governor in Council
- agreed with you that that should be done.
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Q. In other words, both future proposed schemes of this sort and those
presently operating would be required to make an application to the
Governor in Council here to except their works from the operation of this
Act?—A. I do not say it would be necessary to make application. That would
be a good thing to do if the government did not take some step to protect
that type of work.

Q. This gives the government here power to require an application for
an exception so that an order could be given excepting them from the
operation of the Act?—A. Yes.

Q. May I ask you this, Mr Varcoe. I don’t want to ask questions which
are improper for you to answer, but I think it is important we should know.
Was that situation, the one to which I have referred, in your contemplation,
or in the contemplation of the department, when it drafted that bill or was
that situation before you?—A. The situation you referred to?

Q. With respect to these irrigation projects; or, take a community such as
Kelowna which might be faced with the necessity of enlarging its domestic
water system which also comes out of the Okanagan system. Were those possi-
bilities suggested when the bill was drafted?—A. I was not a member of the
departmental committee which prepared the policy instructions, so I cannot
say whether that particular situation was before the committee or before the
departmental officers, but I do know it was recognized at all times that in
this country there might be cases in various parts of the country which would
call for a provision whereby they would be excepted. I do not know that the
particular places which you have in mind were mentioned. They were not
mentioned to me, but it may be that the departmental committee did have
that particular situation before them; I could not say.

Hon. Mr. LEsAGe: This is a question of government policy, and the policy
which was decided upon is that there are such cases and that is the reason why
this exception section should be in. Those people will not necessarily have
to apply for the exception because in a lot of cases it will be done proprio
motu.

Mr. FurLTtoN: The minister’s statement would be confirmation of the fact
that the possibility of future projects and the existence of present projects
which I have mentioned was in the mind of the government when the bill
was - drafted?

Hon. Mr. LEsSAGE: Yes, and I can assure the committee the intention of the
government is if there is existing now a system of irrigation which has been
working for years surely the government will not wait for an application for
an exemption or licence. ‘It will be exempted or licensed.

Mr. FuLToN: The government deliberately took a power under this bill
which gives them control over these projects?

Hon. Mr. LESAGE: It is not possible to except generally because some
cases might have an effect of regulating the flow to the extent of giving down-
stream benefits on the other side of the border and we have to keep a certain
control on that. That is the reason for the bill.

By Mr. Green:

Q. Following up Mr. Fulton’s question, is this the first legislation under
which the dominion has exercised jurisdiction over these so-called international
rivers?—A. This bill does not take any proprietary interest. It is the Crown
in the right of the province of British Columbia, as I understand the water
rights. That is not taken away by this bill.

Q. But by the bill you propose to take a licensing control over all these
works on the international rivers?—A. Yes.
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Q. Has that been done under any other dominion legislation or are you
in a new field?—A. I do not recall any right now. I would not like to say
there has never been any such legislation.

Q. This licensing control over improvements would apply to improve-
ments on the river which crosses the boundary and also to all its tributaries?
—A. Yes, I should think so.

Q. Mr. Fulton dealt with the question of irrigation which is of course
the lifeblood of the whole Okanagan valley. Then, there is also the question
of these dams which General McNaughton has in mind, for example, the
dam at Mica creek and at Bull river in the east Kootenay and so on. You
spoke of the effect of this legislation and that for works on any of the waters
. that eventually may get into an international river there must be a dominion
licence.

Hon. Mr. Lesacge: If the works affect the use of the flow outside of
Canada.

The WiTnNESS: If it means the words stated in sub-paragraphs (i) and
(ii) of paragraph (b) of clause 2.

By Mr. Green:

Q. So that the intent of the legislation today is that any works on any
part of this river system must be subject to a licensing control by the gov-
ernment?—A. The work, to fall within the definition, must have the effect
prescribed in paragraph (b) of clause 2.

Q. You say that the work must increase, decrease or alter the natural
flow, and it must interfere with, alter of affect the actual or potential use
outside Canada. How is that test to be applied?—A. Well, possibly in the
long run in a court of law. I do not know. In most cases I should think it
would be quite obvious that such an effect was produced.

Q. Well, for example, some of these proposed projects are hundreds of
miles away from the border, yet I suppose the erection of a plant there is
bound to interfere with the flow of the river in the river system.—A. I pre-
sume that persons such as General McNaughton qualified in that field would
have no doubt whatever about this work or about that work. They would
know at once whether that particular dam produced the result and it would
not be a matter of debate, I should think, in any case.

Q. Would it not be possible to word this definition section in such a way
that you only take control over the works which are nearer the boundary
or are certainly directly and very seriously interfering with the water going
over the boundary?—A. Well, you can always find different ways of drafting
a definition.

The people who drafted this one thought they had achieved that purpose
because they said that the effect must be to increase or decrease the flow of
international rivers, or to interfere, alter, or affect the actual or potential
use outside of Canada.

They thought that was as far as they could go in making it clear that
they were interested only in those works which would actually have such
an effect.

Mr. GReEEN: This question of whether a work, does or does not have an
actual effect on the water flowing over the boundary? 1Is it not that which
makes all the trouble?

Hon. Mr. LEsAGE: It is very easy to determine.

Mr. GreEN: If it -iS going to mean works on every tributary of the
Columbia river as well as on the main Columbia itself, then that is a very
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very drastic interference with all kinds of rights of people in British
Columbia as well as of the government of British Columbia. On the other
hand, if it is only designed to give control over a dam near the boundary,
such as the Kaiser dam, then it is an entirely different matter.

The CHAIRMAN: It might be far from the boundary, and yet affect the
flow just the same.

By Mr. Green:

Q. Is there not some better way in which to define the purpose of the
bill so that we would not make every irrigation ditch in the south-central
part of British Columbia subject to licensing control from Ottawa?—A. I would
refer you to paragraph (d) of clause 3. That was the very type of thing for
which this “excepting’ provision was put in.

Q. You stress the matter of getting an exception. Does that not mean
that the dominion government is proposing to step in and take control of all
those works and then either by grace or by guess or something make an
exception of certain works?

Hon. Mr. LEsace: I think that is a question of policy rather than a question
of legal interpretation. The purpose of the bill is to give to the government
of Canada the power to license any works on an international river or its
tributaries which will alter the flow on the other side of the border. The
distance from the border is of no importance at all in this case; because you
might have a dam which is 100 miles or hundreds of miles inside the boundary,
yet which would have a much more important effect on the flow and use of
the water outside that boundary in the United States.

For instance, take the case of the Columbia. Take this proposed dam
at the Arrow lakes and take the Mica dam possibility. This last one would
have a much more important effect on the flow of waters beyond the boundary
than the Arrow dam would have; and at the same time Mica creek is much
further from the boundary than the Arrow lakes dam would be.

But you cannot judge the effect of the control of water on the other
side of the boundary by the distance of the works from the boundary. That
has nothing to do with it at all. It is not the possibilities of the reservoir
that is the test. That is why the only possible wording—if we are to reach
the objective of this bill—is the one which is in it now.

Now the test as to the alteration of the flow at the border and the possible
use, or the alteration of the possible use in the United States is a very easy
matter to determine. It is easy for the water resources engineers to measure
the difference in the flow at the border at any time of the year. It can be
done at any time. And as to the possible increase of beneficial use in the
States, it is easy to ascertain if additional power can be obtained to meet
some needs of the power plants in the States such as the Grand Coulee and
all the others, and at possible power sites in the States; and it is possible
to make sure of the amount of flow which would go into the States that could
“firm up” the power. And for the water resources engineers it is a very easy
matter. There is no difficulty at all.

The purpose of the bill is not to take control of the whole of the basin
of any river in Canada. The purpose of the bill is to see to it that the water
resources of Canada are used first for Canada, and second, to see that they
are not given away for nothing. That is a question of policy. It is not a
legal matter.

The CHAIRMAN: Mr. Green, I would like to accommodate the other mem-
bers of the committee. Three or four have asked for the floor and you have had
it for sometime. You could keep on for a full day and I would not mind, but
I feel that I must accommodate other members as well.
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Mr. GREEN: Surely I ought to be allowed to finish my question, Mr.
Chairman.

The CHAIRMAN: But I have other members who have asked for the floor.
I do not want one member to monopolize the whole time.

Mr. GREEN: I am not trying to monopolize it.

The CHAIRMAN: Well, I withdraw that word. I want to give a chance to
the others.

Mr. GREEN: Nobody else seemed to have any questions.

Mr. GoobpE: Mr. Green knew that I had a question I wanted to ask. He
has had the floor already for almost fourteen minutes.

The CHAIRMAN: I think, Mr. Green, we ought to be reasonable. We will
be sitting again tomorrow. I have on my list Mr. Byrne, Mr. Goode, and
Mr. Low.

Mr. GREEN: Well, Mr. Chairman, the minister made a statement when I
asked a question of the Deputy Minister of Justice. So I would like to pursue
my question with the minister. Are we to take it, from your statement, that
the authorities who will decide whether or not these works affect the flow of
water over the boundary will be the water resources engineers of your depart-
ment, or of some other department of the dominion government.

Hon. Mr. LEsAGe: That is right; but it is a question of fact, not a question
of guessing.

Mr. GReEEN: The questions of fact will be decided by your water resources
engineers?

Hon. Mr. LesAGe: You do not decide on facts. Either the fact is there
or it is not.

Mr. FurToN: But until there is an application, there are no works, so you
have to assess the effect of the application. i

Hon. Mr. LEsAGE: The calculations can be made by the water resources
engineers.

By Mr. Goode:

Q. Regardless of where the dam is, whether it be fifteen miles or two
hundred miles from the border, and regardless of who is competent to build
this dam, who would pay compensation should compensation have to be paid
on the other side of the border? Would it be the provincial government, or
would it be the federal government?—A. Are you referring to a case where a
licence be issued under this Bill?

Q. If there is water flowing across the border which causes an action for
damages in the United States, who would pay those damages ? Would it be the
federal government or the provincial government of British Columbia?—
A. In what case? Do you mean a case where a licence is issued under this Bill?

Q. Yes. I can say that. You are a lawyer. I am not. Let me put this to
you: I can see an* amount of water crossing the border which will cause
damage in the United States through some of these buildings, at some particular
dam whether it be five hundred miles or fifty miles from the border. Then an
action will be taken for damages. Then damages would be.awarded in the
United States court. Who would pay those damages? I am not a lawyer.

Hon. Mr. LESAGE: According to my understanding of article 2 of this
treaty the competent jurisdiction would lie in the Exchequer Court of Canada.
It would not lie in the American courts.

Mr. GoopE: Who would pay the damages?
Hon. Mr. LEsAGE: The one who built the works vghich caused the damages.
The CHAIRMAN: Now, Mr. Byrne.
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By Mr. Byrne:

Q. There seems to be a little confusion. There certainly is confusion in
my mind as to where the line would be drawn. After all there may be a farmer
who has a few acres of land, and he does divert a few cubic feet of water
daily. No matter how minute the quantity is, it will affect the amount of
water crossing the border, if that water is not returned. Usually it is not
returned in the case of irrigation. That is one point, it seems to me, that the
people in Saskatchewan and British Columbia are worried about. Everyone
of them believes that he will have to come to Ottawa for a permit.—A. It is
not a question of getting a permit. It is a question of getting that work
excepted from the operation of this Bill by action of our government. How
that would work out in practice, I do not know. I would expect that some
sort of general order would be made which would do it.

Q. I think that General McNaughton said there would be larger tributaries.

Hon. Mr. LEsSAGE: I shall provide the committee with a statement of what
we intend to do in the way of regulations; and when I make that statement
I will have with me the proper officers of my department who are the ones to
answer the kind of question which has been asked about irrigation.

Mr. BYRNE: For the information of the committee, when can we anticipate
some of the regulations. #

Hon. Mr. LEsaGE: They will be given, but it is not my turn yet.

By Mr. Byrne:

Q. My second gquestion, referring to it by number here, refers to one which .
was asked earlier and which confused me a little. Is this bill based on the
presumption that a cutting down now of a river in Canada, affecting in any
measure the economics of the river or the economy of another country, is in
fact to the advantage of all Canada? That is, is the bill based on section 92
subsection 10, and paragraph C of the British North America Act?—A. That
is right.

(¢) Such Works as, although wholly situate within the Province, are
before or after their Execution declared by the Parliament of Canada
to be for the general Advantage of Canada or for the Advantage of
Two or more of the Provinces.

We have had General McNaughton here and we realize there is a tre-
mendous development which may take place there. I believe that the majority
of the committee feel that anything we do with this river may dissipate this
great development, or that any work which might be undertaken would
inhibit that development. So we have decided that it is to be for the general
advantage of Canada that anything be done.

On the other hand it has been said that if we decide or if someone decides
that water should be diverted that is, from the Columbia to the Fraser, it would
be done under this section, and that it would be declared to be for the general
advantage of Canada, and the work proceeded with.

On the other hand, one of those rivers is not an international river. It is
definitely inside of Canada, and if that is the case, and it is included under this
section, then I cannot see why we need a second Act.—A. Mr. Fulton qualified
his question by introducing the element of compulsion, that parliament, or some
authority would compel the diversion of the Columbia river into the Fraser or
some part of it. :
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\By Mr. Fulton:

Q. No, please! My initial question was whether the dominion authorities
had the right, either by themselves or by requiring somebody else; whether
the dominion authorities had the right to do it.—A. That is right.

Q. Either themselves or by compelling someone else.

Mr. BYyrNE: May we have your answer?

The WirnEess: I think when I answer Mr. Fulton’s question at a later date
my answer might satisfy you too.

The CHAIRMAN: At the same time you might introduce into the proceedings
Mr. Byrne’s question, and if it does not fit in with the other one, you might
have an answer for it too.

Mr. ByrNE: I do not want to anticipate some argument which may come
up later. But suppose that a project is anticipated by the provincial government
or by an individual, and he applies to Ottawa to take certain action on the river
but we have determined that that action shall not be taken because it inhibits
some great development. They in effect have suddenly refused these develop-
ments and he is certainly going to force something on the provincial government
or someone, or otherwise no developments would take place. That is what I
cannot get quite clear. I am in complete agreement that no works should be
anticipated or take place until the greater development has been fully explored
to see if it can be done, but there is no excuse in saying they cannot go ahead
with any project because of the greater one. We may have a vacuum there.

By Mr. Low:

Q. I had a question which followed on something Mr. Green started to ask.
Perhaps he had this in mind, I do not know. I rather hesitate to enter into
these fine points of law because I am not a lawyer, but there does seem to me
to be a peculiar principle involved here. I wanted to ask Mr. Varcoe if he
thought this was a good law?—A. Do you mean valid law?

Q. Valid or—A. Good from the standpoint of policy?

Q. No.—A. I do not know any other tests.

The law is good. You might say the law is good if it is a valid law, or a
law is good because the policy behind it is good. Those are two quite separate
things. I do not know which you might have in mind.

Q. We will make it clear by referring to a specific case and we will assume
that my question means valid. If we enact clause 9 into law parliament is
declaring that all improvements or works on these defined rivers are works
for the general advantage of Canada. Then, we are asked to turn right around
and under clause 3 give the Governor in Council the right to set aside that
declaration. There is difficulty imposed here because under clause 9 you make
no exceptions whatsoever.

Hon. Mr. LEsAGe: The words ‘“not excepted” are there.

Mr. Low: You cannot except anything until it has been declared. This
is all inclusive, section 9. You have to start from that position.

Hon. Mr. LeEsAaGge: No.

By Mr. Low:

Q. Where would you start then? You have to start from that position
declaring that every single work in these international rivers is a work for
the government of Canada and then following that the Governor in Council
sits down with the powers under section 3 and begins to set aside declara-
tions that had been made by the parliament of Canada. I would like to
know if that is good law?—A. Well, I think it is. I mean that was the very
point we had in mind when we put those words in: “and not excepted” and
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so on. I am not going to claim infallibility about these things, but I am
surprised that a layman should have picked up this point. It is very com-
mendable, I think, because that point did give me some concern and this is
the way we attempted to meet the difficulty. As I say I think it is good.

Q. What made me think of it, Mr. Chairman, was this: that by enacting
clause 9 into this Bill this parliament is giving to the government very wide
powers that might be used to interfere with purely provincial matters. Now,
that being the case, it seemed to me as being the wrong principle at the same
time to give them a right by Order in Council to set aside what they want
to set aside and leave in force that which they want to leave in force. I do
not think that principle of law is good. That is only a layman’s point of
view certainly. I would like to have Mr. Varcoe’s view.—A. One should
bear in mind in this connection, I think, that there is a double-barrelled
aspect to this bill. In the first place you have the definition which limits
the application of the bill to those works which interfere with the flow of
water over the boundary. As I indicated earlier in my evidence it has been
my view from the beginning that that kind of work would be outside the
jurisdiction of the legislature of the province because such a work would
affect civil rights, property rights, and so on, outside the province in question.
That is one of the basic concepts from a constitutional point of view behind
this bill. Then, on the other hand, we make this clause 9, the declaration
contained there, and we say now we will give it that basis too for greater
certainty.

Q. If T may finish this—if you refer, Mr. Varcoe, to the proposals which
emanated from Regina you will see that the minister in that province pointed
out that there are certain works in Saskatchewan which would clearly come
under the definition you have in the bill but which are nothing but the assertion
of riparian rights. So that there are certain things involved in the applica-
tion of the bill as it now stands before us which could very easily interfere
with things that the provinces consider completely to be within their own
jurisdiction. I point that out.—A. If the work has no effect outside the prov-
ince of Saskatchewan then it is within the exclusive jurisdiction. of the
province.

Q. At the same time I point out that one of those works is for irrigation
purposes in Saskatchewan which might easily interfere with the flow of water
across the border.

Hon. Mr. LesAGe: If it does the amendment proposed by Saskatchewan
would be useless. The proposed amendment by Saskatchewan would not have
any effect, would not help at all, if the use of the water or the building of works
in Canada would have an effect on the use of water outside of Canada.

Mr. Low: I do think, Mr. Chairman, that there is a very important
principle of law involved in that matter and I would like to see it explained
much further.

By Mr. Stick:

Q. We are getting now to the question of provincial and federal rights.
In your opinion does this Act in any way interfere with provincial rights under
the British North America Act?—A. I do not know what you mean by inter-
fere with. Certainly the declaration contained in clause 9, taken by itself, has
the effect of bringing within the jurisdiction of parliament something that might
otherwise be within the jurisdiction of the provinces.

Q. Does it take away any of the rights?—A. For example, you may know
that in the Canada Grain Act there is a declaration that all elevators are works
for the general advantage of Canada. That declaration was made many years
ago to resolve any doubt as to whether parliament could regulate the operation

1
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of those elevators in connection with the grain trade. Now, presumably if
that declaration had not been made then those elevators would be within the
jurisdiction of the legislatures. But item 10 of section 92 expressly invested
in parliament the authority to make such a declaration so that when you speak
of interfering with provincial rights you are not I take it suggesting or asking
the question whether paliament is exceeding its rights in doing that.

Q. That was the basis of my question. What is your opinion on that, on
this bill?—A. This bill is constitutional in my opinion.

By Mr. Fulton:

Q. Mr. Chairman, I wonder if in considering the answers to the questions
which I asked about the Columbia diversion if Mr. Varcoe would consider it in
the light of clause 9 of this bill and the comments just made by Mr. Low,
because I do recall at one stage you said that you did not think that the
dominion authorities would have any rights over such a diversion—any right
to make it themselves—in the absence of further legislation?—A. There are
so many ways in which compulsion can be exercised.

Q. I would like to narrow this down, leaving out compulsion. First, does
the dominion government or does it not have the right, if this bill passes, to
construct either themselves or through an agent, the Columbia diversion in the
absence of further legislation? That is question 1. Two—if this bill passes
and you think it does not give them that right so that further legislation
would be required if it is desired to do so, is it within the competence of the
dominion parliament now to enact such legislation?—A. Yes. I am much
“obliged for your explanation of your question.

Q. Going back to the question of whether or not irrigation schemes incor-
porated under the Provincial Water Act would be required to come down
here and get a licence, when I was speaking earlier I should have used the
word “irrigation distriet” which is the definition under our Provincial Water
Act. You have said that such schemes as I was describing did come within
the purview of this bill and therefore either require a licence or would have
to be excepted under clause 3. Now, it will be within your knowledge, I am
sure, and if it is not I think the committee can take my word as being accurate
that there are many hundreds if not thousands of such irrigation districts
under the Provincial Water Act as well as, of course, the communities which
take their domestic water supply such as the city of Kelowna and I believe
the city of Penticton either from the Okanagan lake or river or tributary
streams. This is going to present a very real problem. They have on the
one hand to obtain the licence conferred under the Provincial Water Act and
now we are going to require a licence or exception under this Bill. Have
there been any discussions between your office and the British Columbia
authorities as to the implications of this matter?—A. How this duel licensing
system will operate?

Q. Yes, and what will be necessary to obtain an exception under Bill 3?
—A. I have had no discussions with the law officers of the provincial
government.

Q. May I ask the minister if his officers had any discussion with the law
officers of British Columbia on that question.

Hon. Mr. LEsAaGe: On the systems which already exist?
Mr. FurTon: Yes.

Hon. Mr. LEsaGE: There will not be trouble there. We are not going to
upset the existing systems.

Mr. FurLton: But you said they will either have to be excepted under
this Act or will have to obtain a licence?
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Hon. Mr. Lesace: I said as far as existing works are concerned they lmght »
be granted licences or excepted “proprio motue”.

Mr. Furton: How are you going to do that It seems to me that you have
got to have some knowledge of how water licences are issued in British
Columbia. You might find out if your officials had any discussion with the
law officers of British Columbia on that point.

Hon. Mr. Lesace: Our water resources officers do know what the works
are which affect the use and flow outside of Canada. A number do not affect
the use and flow outside of Canada—and that is the case with most of the
water supply works. For instance, in Kelowna I am sure that the use of the
water at that point does not affect the flow of the water outside Canada.
The sewage is returned to the lake, so it does not affect it. But let us not
forget that what the test is is the effect on the flow which alters the use
of the flow outside of Canada. ‘

Mr. FuLton: I think it goes further than that. I think that “to interfere
with, alter or affect the actual or potential use of the international river . . .”.
The words “potential use” are the difficult ones.

Hon. Mr. Lesace: The potential use, if it is a work that is already existing.

Mr. Furton: We have to look to the words themselves to determine the
meaning of it, and while it may be said to be stretching it almost to the
point of absurdity, I am concerned because I believe it is going to affect every
irrigation or domestic water project because the lowering of the level of
Okanagan lake by so much as an inch alters the potential use of the river
across the border.

Hon. Mr. LesaGge: No. If it is a fraction of an inch it cannot affect the
use of the water outside of Canada. And may I say that in the administration
of the Act the intention is to be very reasonable. After all, the intention of
the government in proposing this bill is well known.

Mr. Furton: I grant you that!

Hon. Mr. LeEsage: I have already said that this bill is not proposed to
create difficulties. Its purpose is to protect our Canadian heritage.

Mr. FuLton: But in interpreting the effect of a statute, the intent of the
government behind it is not looked at by the courts. It is the meaning of
the words in the act which the courts will look to. I wonder, therefore, in
the light of what the minister said a moment ago, if his departmental officials
know those schemes presently in existence which, in their view, do affect the
flow of water across the boundary. Do they have a list of such schemes, and
could we be given such a list so that we will know what irrigation districts
will be required to get a licence, or be excepted from the operation of
the Act?

Hon. Mr. Lesace: The water resources engineers of my department know
the whole problem. They have been working with the provinces over a
number of years in measuring the flow of rivers in Canada and they are in
a position to give the government the answer and complete information.

Mr. FuLTon: WIill it be possible to give this committee such a list?

Hon. Mr. LEsaGe: I do not know. Mr. Patterson is the head of the water
resources division of my department and he is presently in Montreal advising
the International Joint Commission on the level of lake Ontario. He will be
back tomorrow and I will direct your question to his attention and he will
see what he can do. He will be a witness, and if any questions are put to
the officials of my department when they are here as witnesses. I would like
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' to assure the committee and Mr. Fulton, that we want to be most reasonable
~ on this bill. The only thing is that we want to carry out the intention of
- the government.

The CHAIRMAN: After we have finished with Mr. Varcoe, we will have
the minister and a number of officials from his department. We can ask them
with respect to the regulations and with respect to their opinions as to the
effect of the bill upon actual existing works. That will be the time when such
questions should be asked.

Mr. HERRIDGE: This would be beating the gun.

Mr. FuLTon: I see that it is 5:30 now.

The CHAIRMAN: Mr. Varcoe will be back tomorrow morning at 11:00 o’clock.
. Hon. Mr. LEsAGE: Mr. Chairman, would you like to have the officers of the
. Department of External Affairs here tomorrow, or would you like to have the
. officers of my department?

‘ The CHAIRMAN: I think we will carry on with Mr. Varcoe.

Hon. Mr. LEsAGe: It might not take all morning.

: The CHAIRMAN: After Mr. Varcoe is through tomorrow morning if he

. does not take all morning could we have the officers of the Department of

- External Affairs?

t Hon. Mr. LEsace: There were some questions about the legal interpretation

. of the 1909 treaty, and I wonder if it is the wish of the committee that some

. officers of the Department of External Affairs should be here tomorrow.

Mr. GgreeN: I think it might be better to have your water resources

- people here.

2 Mr. HErRRIDGE: I think it would be much better to conclude the legal aspect
- of the bill.

The CHAIRMAN: We have had the legal advisors from the department of
Justice before us and I think we should have the legal advisors from the
Department of External Affairs to continue that phase.
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MINUTES OF PROCEEDINGS

THURSDAY, March 17, 1955.
(7

The Standing Committee on External Affairs met this day at 11.00 o’clock
a.m. in Room Sixteen. The Chairman, Mr. L. Philippe Picard, presided.

Members present: Messrs. Barnett, Bell, Breton, Byrne, Cannon, Cardin,

Crestohl, Croll, Decore, Fulton, Gauthier (Lac Saint-Jean), Goode, Green,

Herridge, James, Jutras, Low, MacKenzie, McMillan, Patterson, Pearkes, Regier,
Stick, Stuart (Charlotte) and Studer.—(26).

In attendance: Honourable Jean Lesage, Minister of Northern Affairs and

National Resources, Mr. Maurice Lamontagne, Assistant Deputy Minister; Mr.

F. P. Varcoe, Deputy Minister and Mr. E. A. Driedger, Parliamentary Counsel,

Department of Justice; Mr. M. H. Wershof, Legal Adviser and Mr. E. A. Cote,

Head of American Division, Department of External Affairs; Mr. John Davis,

Department of Trade and Commerce.

The Chairman read into the record

1. A letter from Mr. R. B. Worley, Executive Assistant to the Premier of
British Columbia, dated March 14.

: 2. A letter - from Honourable T. C. Douglas, Premier of Saskatchewan,

dated March 14.

The Committee resumed its study of Bill No. 3.

Mr. F. P. Varcoe was called and questioned. He was also examined on

- the proposed amendments including the following from the Province of
Saskatchewan:

There is excepted from the operation of this Act any works built
or to be built on international streams which will result in the waters

of such streams being put to beneficial use entirely within the boundaries
of any province. :

The Committee suspended its proceedings at 11.53 o’clock and resumed
at twelve o’clock.

Mr. Fulton tabled the following amendment to clause 2(b) subject to it
being redrafted:

Provided however that the definition of “international river
improvement” shall not be deemed to extend to works constructed under
the authority of a provincial government, which are situate wholly
within that province, the purpose of which is to divert or take water

solely for irrigation or domestic consumption entirely within that
province.

At_ 12.25 o’clock p.m., the examination of Mr. Varcoe still continuing, the
Committee adjourned until Friday, March 18, at 3.30 o’clock p.m.

ANTONIO PLOUFFE,
Clerk of the Committee.
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EVIDENCE

THURSDAY, MARCH 17, 1955

The CHAIRMAN: Gentlemen, before we begin our proceedings I would like
' to read to you two letters which I received this morning. One is from the
- premier of British Columbia and the other is from the premier of Saskatche-
wan. They might put at ease some of our friends who feared we might have
hurt them by having these amendments brought in. )

I have sent copies of the proposed amendements to all the provinces.
I assumed that the committee yesterday would accept the idea of reprinting
the bill with the suggested amendments, and I told the premiers that they
would be sent copies of the bill as reprinted with the proposed amendments.
I received this letter from the premier of British Columbia which reads
as follows; ‘

“Office of the Premier
Province of British Columbia

Victoria
1955
March 14
L. Philippe Picard, Esq.,
Chairman,
External Affairs Committee,
House of Commons,
Ottawa, Ontario.

Dear Mr. Picard:

On behalf of the Premier I wish to acknowledge your letter of
March 10th and thank you for sending for his information a copy of
the remarks made by the Minister of Northern Affairs and National
Resources to the Committee on External Affairs, together with the
suggested amendments.

Yours sincerely,
‘R. B. Worley,’
Executive Assistant
to the Premier”

And then I received this letter from the premier of Saskatchewan, and
it reads as follows:

Premier’s Office
REGINA, March 14th, 1955.

Mr. L. Philippe Picard, M.P.,
Chairman, External Affairs Committee,
House of Commons,

Ottawa, Ontario.

Dear Mr. Picard:

Thank you for your letter of March 10th and for sending me a copy
of remarks made by the Minister of Northern Affairs and National
Resources to the Committee on External Affairs.
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The Honourable I. C. Nollet, our Minister of Agriculture, along
with his officials and our law officers are making a careful study of Bill
No. 3 and will be writing you presently in this regard. I am therefore
taking the liberty of forwarding to Mr. Nollet and his advisors a copy
of the material with which you so kindly furnished me.

Yours sincerely,
‘T. C. Douglas’

That should settle this point.

Yesterday, when the proposed amendments were brought in, many
questions followed, but I do not think that one question in particular was
asked to be answered by the witness concerning the proposal from
Saskatchewan.

So if you will allow me, before we open our discussion, I would like the
Deputy Minister of Justice to state his views as to the definite proposal we
have received from that province, in order to have it on the record, after
which a discussion period will be open. Do you mind, Mr. Varcoe?

Mr. F. P. Varcoe, Deputy Minister of Justice, called:

The CHAIRMAN: Mr. Varcoe, you have been supplied with copies of all
these amendments. What is your opinion as to the amendment calculated to
protect the rights which the province of Saskatchewan has in mind? Do you
feel that we need an amendment, or do you feel the matter is covered by the
bill as it is?

The Witness: I take it from an examination of the bill and what was
said yesterday by the Minister of Northern Affairs that under paragraph (d)
of clause 3 of the bill such works as are contemplated by the letter from
Saskatchewan would be expected, so that this amendment—the proposed
amendment—would not, in my view, be necessary.

Mr. GReEEN: I could not hear the last words.

The WritneEss: I said that in my view the proposed amendment would not
be necessary.
The CHAIRMAN: If there is anything else you did not get, Mr. Green, the
reporter will read Mr. Varcoe’s answer.

The REPORTER:

I take it from an examination of the bill and what was said
yesterday by the Minister of Northern Affairs that under paragraph
(d) of clause 3 of the bill such works as are contemplated by the letter
from Saskatchewan would be excepted, so that this amendment—the
proposed amendment—would not, in my view, be necessary.

The Witness: And I would add these words, that it would not in my
view be necessary to be excepted by the Governor in Council.

Mr. GReeN: Is it in order to ask questions?

The CHAIRMAN: Are there any questions pertaining to this particular
matter, so that we can have them in sequence in the report of our discussion
so that the officials of Saskatchewan will know what the feelings of the com-
mittee are as to their proposal, because their proposal was quite definite.

If we do not believe we should have the clause, then they would want to
make personal representations. So while we are at it, I want to clarify the
position, and if any member has a word to say pertinent to that particular
amendment suggested by Saskatchewan, it would now be in order to state it.
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By Mr. Green:

Q. I want to ask Mr. Varcoe a question or two in-connection with this
amendment which has been proposed by the government of Saskatchewan.
Am I to take it that in your opinion such an amendment would not be neces-
sary because the Minister of Northern Affairs and National Resources intimated
that he would except such works under the provisions of clause 3, paragraph
(d) of the bill?—A. Yes sir.

Q. Is that the basis for your opinion?—A. Certainly there is authority
under paragraph (d) for the Governor in Council to except such works as
are mentioned in this letter. el

Perhaps I might add that the question would arise also as to whether
such works would fall within the definition of international river improve-
ments, which would interfere with, alter, or affect the actual or potential
use of an international river outside Canada.

Q. Would there not be a great difference between having such a suggestion
as Saskatchewan has made written into the bill and having a statement from
the minister that his department will exempt such works?—A. First of all,
I am not too sure that I understand what they mean. The proposed draft reads
as follows:

There is excepted from the operation of this Act any works built or
to be built to international streams which will result in the waters of
such streams being put to beneficial use entirely within the boundaries
of any province.

If that means that the work is to be in fact outside the province, then of
course the amendment is unnecessary because it is taken care of by paragraph
(b) of clause 2.

The words in the draft proposal are that it will result in the waters of such
streams being put to beneficial use entirely within the boundaries of any
province.

If that means that the work is to operate entirely within the boundaries
of the province, then the amendment is not necessary, I would think.

Q. Suppose the work is going to affect the amount of water in an interna-
tional river, does the province not have the right to use the water for works
within its own province? Where does the dominion get jurisdiction to say
that the province cannot use the water within its own boundaries unless a
license is obtained from the federal authorities?—A. There are two bases for
it; one is that if the effect of the work in the province is to alter the flow
of water outside the province, that is, in a foreign country, and so affect property
and rights outside the province, then the province would not have the authority
to construct such works. Secondly, we have the declaration contained in
clause 9 of the bill, that any such river improvement which has a definite effect
upon an international river is declared to be a work for the general advantage
of Canada.

Q. Well then, that means this: that the province cannot do anything in
connection with the waters within its territories if the effect of the works is
to be a diminishing of the water which goes over the boundary to the United
States?—A. It cannot do anything without a license under this proposed Act.

Q. But we were told by General McNaughton that Canada has the right
to use the waters of the Columbia river within its boundaries in any way it
wishes. For example, he suggested a diversion from the Kootenay river into
the Columbia river, and a diversion of part of the Columbia river into the
Fraser river. He frankly admitted that the purpose of it was to use as much
of the Columbia water in Canada as possible, even though the result might
be to cut down the amount of water going over the boundary to the United
. States. He still wanted to have that water used in Canada. Then he said that
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the province was the only one which could erect the works, that is, that the
building of the works was the responsibility of the province, and that if the
Americans felt aggrieved, then under the Treaty of 1909 they had recourse
in the Exchequer Court against the province, or whoever built the works.

That was his evidence and it seemed to be contrary to the opinion you are
expressing today which would mean, in effect, that the dominion government
would step in to protect the Americans to make sure that the Americans would
get all the water that would normally go over the boundary. 3

The CHAIRMAN: I do not think you should put words into the mouth of
the witness, which the witness has not said. O do not think you should do
that. You are putting words into the mouth of the witness which nobody
heard coming from his mouth.

Mr. GReEN: No. I said it would amount to that.
Hon. Mr. LEsAGE: That is not what General McNaughton said.
The CHAIRMAN: It is not what Mr. Varcoe just said either.

By Mr. Green:

Q. I wonder if the Deputy Minister of Justice would tell us whether or
not General McNaughton’s statement about the treaty was correct.—A. I did
not hear his statement so I do not know what he said.

Q. What is the effect of the treaty with regard to the claims by Americans
for water being used on the Canadian side of the border?—A. Well, article 2
of the treaty—I have no doubt it has been read to you over and over again—
provides that:

ARTICLE II

Each of the High Contracting Parties reserves to itself or to the
several State Governments on the one side and the Dominion Pro-
vincial Governments on the other as the case may be, subject to any
treaty provisions now existing with respect thereto, the exclusive juris-
diction and control over the use and diversion, whether temporary or
permanent, of all waters on its own side of the line which in their
natural channels would flow across the boundary or into boundary
waters; but it is agreed that any interference with or diversion from
their natural channel of such waters on either side of the boundary,
resulting in any injury on the other side of the boundary, shall give
rise to the same rights and entitle the injured parties to the same legal
remedies as if such injury took place in the country where such diversion
or interference occurs; but this provision shall not apply to cases already
existing or to cases expressly covered by special agreement between
the parties hereto...

As I interpret that paragraph and article 2, it means this: that an American
suffering an injury as the result of action taken in Canada would have the
same right as a Canadian would have who suffered a similar injury as the
result of the execution and operation of that work.

Look at it this way: suppose that some work was authorized to be con-
stucted on the Columbia river by parliament or by the province, as the case
may be. No person downstream from that work in Canada could claim
damages for any injury because, so far as water power is concerned, the water
power in the river belongs to the province.

Now, an American claiming damages would have no better right than a
Canadian; and since the Canadian has no right, therefore the American has
no right.
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Q. The rights which are given under that treaty would be against the
province or whoever put in the works about which the complaint was made,
- would they not?—A. I am looking at the strict terms of the treaty. No Cana-
dian could complain. No downstream Canadian could complain at the present
time about a diminution in the flow of water resulting from works built in
the Columbia river, because the water power in the river belongs to the
province.

Therefore, if the province absorbs that power, or develops it at some point
so that there is less water flowing below that point, then there is no injury
which has been suffered within the terms of this treaty.

Q. If the Americans have no claim, then there is obviously a right in
. Canada, either for the provincial government or the dominion government
. or someone to divert the Columbia river water in Canada.—A. I do not know.
. That is a hypothetical question. This bill does not contemplate or authorize
. the diversion of the Columbia river or any other river.

Q. It puts a restriction upon the diversion of a river?—A. That is correct.
' It would require any person proposing to divert a river to obtain a license
in order to do so.

Q. It is clear that somebody must have the right to divert a river in
:.' Canada. Is that not so?—A. Not under the present state of the law.

| Q. Has the provincial government the right to divert the water in the
| Columbia river in Canada?—A. I do not know that there is any statute in
| force at the present time which would authorize the province to do that.
. I do not know of any statute of British Columbia which, at the present
| time, would authorize the diversion of the Columbia river into the Fraser.
I would think that if the province should pass such an Act, then a serious
question would arise with respect to its wvalidity.

Q. You think then that the waters in these rivers belong to the provinces.
It is clear that as far as the Americans are concerned, they cannot object
if someone in Canada diverts those rivers from their natural flow.—A. They
can complain about it; I mean, they can make representations about it.

Q. Is there any constitutional ground why the province could not divert
rivers within its own boundaries?—A. Speaking of the Columbia river, a
diversion of that river in whole, or by a specific part of the river into the
Fraser, I would think effect rights outside the province of British Columbia
and therefore a serious question would arise as to the validity of that
legislation.

Q. You mean in other provinces of Canada?—A. I mean in other provinces
of Canada as well as outside the provinces.

Q. Or in the United States?—A. In the United States, yes.

Q. Are the rights of the Americans, whether there is a diversion or not,
covered entirely by the terms of this treaty which appears to settle what
they can do?—A. They are rights which are outside the purview of the
provincial legislatures.

Q. You think then that the province of British Columbia has no right
to divert the waters of the Columbia?

The CHAIRMAN: The witness did not say that.

The Wirness: I say two things: first, I do not know of any legislation
now in force in British Columbia which would authorize such a course; and
if the provinces should enact such a law, I think it would be of doubtful
validity because of the fact that the law would not operate exclusively or
solely within the province of British Columbia.

Q. Would that be true if they authorize diversion of part of the river for
irrigation purposes within the province?—A. I think that would be the
situation. This question arose in connection with a Saskatchewan case as
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to the authority of the province of Saskatchewan to divert the North

Saskatchewan river into irrigation channels and thereby affect the flow

of the river in the province of Manitoba.

That problem was the same as the one you are now posing. The counsel
who advised on that question all agreed that they were of the view that the
province could not do that.

Q. Was that not a case in which more than one province was con-
cerned?—A. The point was that the effect of the provincial law would be to
affect rights outside the province of Saskatchewan.

Q. Well, this proposed amendement which is offered to us by the
Saskatchewan government reads as follows: it suggests that there should be
included in the bill the following section:

There is expected from the operation of this Act any works built
or to be built on international streams which will result in the waters
of such streams being put to beneficial use entirely within the boundaries
of any province.

Is there any constitutional objection to an amendment such as that?—
A. I do not know what that means exactly; but let us suppose it would have
the effect of entitling the province, or excepting from the operations of this
Act the diversion of the Columbia into the Fraser river. The result would be
that the waters of the Columbia river would be put to a beneficial use entirely
within the boundaries of the province. That is, the whole of the river, or
its entire use could be for irrigation, or whatever it might be, and it would be
within the boundaries of the province. I think that would be of doubtful
validity.

The CHAIRMAN: Just a moment Mr. Green, you have now had the floor
for twenty minutes. I have four other members asking for the floor. You

will not mind giving them a chance. You could come back later on. Now,
Mr. Byrne.

By Mr. Byrne:

Q. Mr. Chairman, with all due respect, it is my opinion that under article
II, in view of the fact that the diversion of the Columbia into the Fraser has
been mentioned—it seems to me that under article II of the Boundary Waters
Treaty, the province does have the authority to divert that stream, regardless
of any legislation contemplated in this bill.—A. By article II?

Q. Yes, under article II.—A. Article II gives no authority to anybody to
do anything. It simply provides that, if certain things are done, then certain
consequences will follow.

Q. That is true.—A. It is very true! That is the essential thing about
that article. It is the thing which some people who have talked about it do
not seem to understand.

Q. I have been entirely in the dark on that. I know that. I am glad
to have it cleared up.

But it seems to me that if a diversion of any part of the Columbia is
within the rights of the province, I fail to see why it would be within their
right to authorize diversion for irrigation purposes which may take from one-
third or one-quarter of the flow of the water which would go onto the land
and not be returned to the river. And throughout all the discussion with
General McNaughton I was under that impression that they did, and that if
a province decided to carry out such an undertaking for that, it did not con-
template any benefits to a foreign country outside of Canada.—A. First of all,
a treaty is not a law in this country. It has to be implemented by some
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~ legislative action. Consequently you must look somewhere else than at article

~ II in order to find out what are the legal rights of the province or of anybody
else. :

" Q. I certainly am glad that has been cleared up, because I think it is
very important. ;

3 This proposal of the Saskatchewan government would seem to imply that

. so long as there are no beneficial uses of the river outside of Canada, that they

should not be required to get a permit, if they wish to divert a certain propor-

tion of the river for irrigation purposes only. It would not apply, where there

could be no possible benefits to a country outside Canada.—A. That is, the

whole stream is absorbed?

Q. Or any portion of it. If they were to put in a power dam, the result
of which was to store up water, the release of which would naturally benefit
‘downstream installations; then they could be conferring on the downstream
people a benefit and would be required to come to the federal government
to obtain a permit. But if they were simply diverting it for use inside of
Canada only, giving no benefit outside Canada, they are interfering with
benefits of the river outside Canada and they would still have to go to the
dominion for a license.—A. That is correct.

The CHAIRMAN: Now, Mr. Goode.

By Mr. Goode:

Q. Yesterday I questioned Mr. Varcoe in regard to compensation on the
United States side of the line, and from what has developed this morning I
am still in a state of confusion.

The chairman of the joint commission in his statement in regard to the
treaty has this to say on page 8:

Should the storage and release of water in the upstream country,
instead of conferring a benefit, constitute an interference in flow which
~could be claimed to cause damage to established rights in the down-
stream ' country, either by reduction of flow below the normal at
times it was needed, or by an increase of flow above normal, causing
damage by flooding, then the problem would come in the first category
of cases outlined and the matter could be dealt with in the courts of the
upstream country.

Let us look at it conversely.

If a dam is built on the Columbia—I am not talking about the Fraser
at all; I do not know whether the Columbia should be diverted or not—but
if this dam is built by the province, and there is a claim for compensation
on the United States side of the line, would that claim be made against the
province, or would it be made against the federal authorities.

And may I continue because I have another question. Should the dam
be built by the federal authorities, then would the claim be made against the
federal authorities, if there was a claim for compensation as mentioned in
General McNaughton’s statement? I asked that question yesterday but I have
not had an opportunity of reading the answer.—A. No. First of all it must
be established that by the law of Canada that compensation applies. In a
case where the person residing outside of Canada is injured as a result of
something done within Canada, it must first be established—you must find the
law that confers that right... before I can answer your question.

Q. That would be quite beyond my accomplishments because I know
nothing about law.

A. The only law that I know of is that section 3 of the Act which was
designed to implement the treaty.
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And clause 3 provides in effect that a person injured—Ilet us say in the
United States, by interference with the flow of water in Canada—that person
has a right of action in Canada similar to the right of action that a Canadian
would have who was affected by that same diversion or interference.

I tried to point this out earlier—and please let me answer the question
to the end—because I think this is where the difficulty arises.

In the province of British Columbia by statute, the power is vested—that
is, the power rights in the river are vested in the province of British Columbia.
The crown in the right of the province is the proprietor of the water power.

Consequently, if a dam is built in the Columbia river, let us say, which
diminishes the flow of water for power purposes below that dam, then no
Canadian can have any complaint, because the owner of the power is the
province. I tried to make this point to Mr. Green earlier, when I read clause
3 of the Bill and article 2 of the treaty.

The Americans would be in no better position than the Canadians. Con-
sequently no compensation would apply by law.

Q. That is the Canadian view, but suppose there was damage on the
other side of the line, let us say, in the state of Washington, or the state of
Idaho in regard to the dam which was built on the Canadian side. Which law
would apply, the United States law or the Canadian law?—A. Our own law.

Q. And there would be no right?

A. They might construe it that way. But they might bring their action
in the Exchequer Court where the legal questions would be thrashed out.
That is my answer to the question, but apparently General McNaughton took
a different view.

Q. Who would sue? Would the individual sue, or the United States
government sue on behalf of that individual? I come from British Columbia
and there have been statements made if a person below the dam sued for
damages, should those damages be suffered on the United States side, he would
bring his action against the federal government. I am trying to clear up that
point. It has been mentioned many times in British Columbia that should the
province build a dam, the people who have been damaged on the United
States side would bring action against the federal government.—A. I have
heard this question many times.

Q. I want to have that point cleared up. Suppose there is damage
suffered on the United States side? Would the suit be brought in Canada?
Would it have to be brought in Canada?

A. Canada is the only place it could be brought.—Leaving aside any
question of provincial legislation—the only law I know of is section 4 of this
Act of 1909 and that certainly does not give any right of action against the
federal government.

Q. Then it would be against the province?—A. It would be against the
province, possibly, although I have indicated that I did not think there would
be any right of action for the reason that I recited twice.

But this is a treaty. The Act which was enacted in 1909 undoubtedly had
in contemplation interference by private individuals with the flow of the water,
and not action of the provincial or the federal governments.

Q. On page 6 of General McNaughton’s report he has something to say
about a claim on the St. John river. Was that claim not taken by the govern-
ment of the United States?—A. I do not know what that claim is. You have
got a distinction between claims that are put forward on an international basis
—that is the government of the United States comes forward. You are familiar
with the claim which arose in British Columbia out of the operation of the
Smelters there.
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The government of the United States came forward and made a claim on
behalf of its citizens. These were not legal claims. These were claims which
were dealt with on the basis of arbitration. I am not sure that was not the
case with respect to the St. John river, but I do not know.

Q. If these claims are made in the United States and action is brought in
the Exchequer Court, that is where you say they would seem to be brought?
—A. Yes.

Q. Would they be made on behalf of those people by the United States
government?—A. No, I do not think so. I think they would be made by the
injured parties. They would come into Canada and start an action in the
Exchequer Court.

Q. What would happen; would the Exchequer Court throw them out
because there ‘was no basis for the claim?—A. There would be a discussion,
and evidence would be taken. I do not know what the Exchequer Court
would do.

Q. There are a lot of lawyers on this committee. I am not a lawyer, but
I am trying to find out, because these statements have been made in British
Columbia.—A. What statements?

Q. They have said in the newspapers in my province that if there is a
claim for compensation by an individual, let us say, in the state of Washington,
that such a claim would be made against the federal government regardless
of who built the dam.—A. If they were, it would be made on the basis that
the United States of America, or the government of the United States of
America would come to the government of Canada and say, “Now, as the
result of things done in British Columbia, persons in the state of Washington
were injured, and we want compensation.” That is what they did in the case
of the claims arising out of the operation of the Smelters. The United States -
government could not approach the province of British Columbia. There would
not be a lawsuit. It would be arbitration, or a claim to have it.

Q. If there was a claim for arbitration and if the claim was granted, then
who would pay that claim?—A. Oh, well, that is not a legal question. The
government of Canada, in the case of the Smelters, according to my recollection,
went to Consolidated Smelters and said: “We are arbitrating these claims.”
And some arrangement was made for the payment of them.

Q. That was of course against a private company. But in this case the
government would be building the dam.—A. The same thing would happen.
The government of Canada could not compel British Columbia to pay, I would
not think.

Q. Well, would the federal government pay in this case?—A. It would
be a matter of agreement.

The CHAIRMAN: Now, Mr. Studer.

By Mr. Studer:

Q. If that is the situation as has been suggested, that an American citizen
would have no claim if he suffered damages by reason of the fact that water
which was under the jurisdiction of the province—then in those areas or
places where the condition is reversed, would it be said that the Canadian
citizen would have no compensation or would not be entitled to such? What
would be the effect of that situation, if it were reversed?

You say that we would have no claim as Canadian citizens. Then in like
manner, as far as an American citizen is concerned, he would have no claim.
—A. That is getting too far away from this bill for me to answer the question.
I do not know what the law of the United States is.

Q. I thought the idea of this bill was to grant jurisdiction or to guarantee
the rights of citizens on both sides of the line, irrespective of what they might
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do. Would you have to give consideration to it?—A. I think possibly there
is some confusion. This bill has nothing to do with the International Joint
Commission. s

Q. The bill may not have, but the discussions surrounding it should, and
what would apply to one should apply to the other.—A. What applies to what
one?

Q. The Canadian citizen is compared to the American citizen.

Hon. Mr. LEsAGE: He is starting from the assumption that the Canadian
citizen would have no right under Article II if he suffered damage through
American works.

The WiTNESs: I do not know what law was enacted in the United States
to implement that treaty.

By Mr. Studer:

Q. I think we would have to take that into consideration.—A. In doing
what?

Q. In protecting the rights of citizens who may be affected on the other
side of the line. For instance, on the Frenchman river we have irrigation
projects in southwestern Saskatchewan; and that river flows into Montana.
However the idea is that the Americans will not be affected by whatever any
government may do which interferes with the flow of the water. Mr. Byrne
brought up the matter of irrigation, but irrigation would be somewhat different
because you only use surplus water, not the normal flow of water. And the
same thing applies somewhat to power in any event, and the agreement
between the countries is, or should be that if there is any interference with
the normal flow of the water which—because people along those rivers for
hundreds of miles are making their living through ranching or irrigation
work, the flow of that water—we have three dams on the Frenchman river in
southwestern Saskatchewan, and in drought years the tendency is for our country
to retain those waters and to shut off the flow of those waters which is requested
through your system, and that all dams retain the water as much as possible
in order to protect our own people who need that irrigation.

As a result, we have had officials from Montana pounding on our doors
when there was a drought, and demanding that the water be released so that
the cattle on the ranges along the river in Montana could have a supply of
water, and the people in Montana could have a supply of water for their
irrigation projects.

It would appear to me that whether it is power or irrigation, the same
thing applies. It may be that this bill does not have to do with the question,
but I submit that the over-all picture would have to be kept pretty much to
the front because otherwise it would lead to international complications, and
I think the federal government would have to control it, through this bill, or
through other bills; because if we left it to the provinces or to individuals it
might result in international complications with which only the federal govern-
ment could deal. Perhaps I have the wrong impression of it, but the guarantee
of any bill we have here should also apply to citizens in the United States
should the situation be reversed.

Mr. CRESTOHL: Mr. Chairman, I think the International Joint Commission
has jurisdiction to deal with the various problems which have been discussed
this morning. The Treaty of 1909 deals with these problems at great length.
Therefore I do not think that the witnesses should be troubled with such
questions unless they arise in respect to the treaty, and I think we should
restrict ourselves to a consideration of the bill which is before us.
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Mr. GoobE: The chairman has allowed the statement by the chairman of
the International Joint Commission to be given to the committee as evidence.
That is why he permitted the questions.

Mr. CroLL: I think that Mr. Studer has asked a question which requires
an answer because as I listened to him, and as a result of his question, it occurs
to my mind that it was conceivable that a Canadian citizen would have less
rights than an American would have under a similar situation. I think that
should be cleared up, whether it is connected or not.

The CHAIRMAN: On a point of order, I have allowed both yesterday and
today quite a wide scope to members to question the witnesses on many other
questions than those they are supposed to answer.

We have with us today the Deputy Minister of Justice who is here to inter-
pret the text of the law which has been proposed to us. Then we will be having
officials from the Department of External Affairs who can deal with the
international implications of it and with international law, and also the officials
of the Northern Affairs and National Resources department.

Up to now I have given quite a lot of liberty to the members and I do
not think I should restrict it at this moment. I would remind the members that
the witness is here strictly to explain to us the legal points in the bill itself,
and not to deal with the Treaty of 1909 and some other things. But I have
allowed Mr. Goode’s question to go to General McNaughton, and while the
witnesses are here I am allowing some liberty to members to question them.

It is in their own judgment, and if they decide that the questions should
not be answered by them, they are at liberty to say so. So I would like the
reporter kindly to repeat Mr. Studer’s question to Mr. Varcoe, after which
I have been asked by the head of the Committee Reporters branch, that since
many committees are sitting this morning, we might have some thought for
the reporter who has to write two hours, and let him have a five-minute rest
period. Perhaps during the intermission the reporter could read Mr. Studer’s
question to Mr. Varcoe, and then Mr. Varcoe will be in a position to answer
the question when we resume.

Mr. FuLtoN: Would it not be simpler if Mr. Studer should repeat his
question? ¥

The CHAIRMAN: If he starts all over again, he might give us a different
question worded differently. But since it has been suggested that the question
be read to Mr. Varcoe during the recess, we shall now break off for five minutes.

—Recess. (division in House)
—Upon resuming:

Mr. Stick: Mr. Varcoe has had the question read to him, but could we have
it read to us?

The WiTNEss: I would meet that objection by stating the question as I
pn_derstand it. T understand the question to be this: Has a Canadian who is
injured in respect to water rights on a river flowing across the border, recourse

in the United States against the person who causes that injury? Is that a fair
statement?

By Mr. Studer:

Q. That is the gist of it. The situation was reversed in the case I was
speaking of.—A. I must say that I did not anticipate such a question being
asked because it really has not got any connection with this bill. Consequently
I did not prepare myself to answer it. But I think the situation is that you
would have to look at the laws of the state in which the act was performed
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which resulted in the damage or injury to the Canadian resident. That is to say.
if it was in Montana, you would have to look at the laws of Montana and of
course I have not done that. ;

I do not know of any federal act—and I have been informed that there is
no federal Act of the United States which provides for the payment of damages
or compensation in those circumstances. I am afraid that is as far as I can go
in my answer to that question.

The CHAIRMAN: Now Mr. Fulton:

By Mr. Fulton:

Q. I would like to ask Mr. Varcoe some questions regarding the possi-
bility of an amendment along the line of that suggested by the province of
Saskatchewan.

I think I state the case fairly when I say that it became apparent yesterday
that, in the opinion of Mr. Varcoe, this bill as now worded would affect irrig-
ation projects or diversions of water for domestic consumption in Canada on
international rivers.

But as I understand it, the main intention of the government, was to
protect the position with regard to power development; and it would I think
remove a good deal of the hesitation of many with respect to the bill if it
could, somehow or other, be made to apply only to power developments, or
to such works as would obviously stem from that power development or use
of that water for power development. |

I wonder if Mr. Varcoe feels that there is any amendment which might
be introduced either to the interpretation section or to some other section of
the bill which would make that clear, and which would have the effect that
it would not be necessary for those seeking to use the water for irrigation
purposes to come down here and either obtain a licence have'the specific
project excepted by the Governor in Council here in Ottawa?—A. I would
say, from a purely legal point of view, that there is no doubt that some kind
of definition could be inserted which would limit the application of this law
to power works.” But whether or not that would be a useful or desirable

. thing to do from a practical point of view, I have no idea.

Hon. Mr. LESAGE: May I speak to this point?
The CHAIRMAN: Yes.

Hon. Mr. LESAGE: That is one of the things we tried to do; but up to
now it has not been possible to find any other way to draft the clause; because
- some of the works which could be built in Canada for other purposes might
have an effect such as an alteration of the flow outside of Canada, which
would affect the power possibilities on the other side of the border.

Consider for instance an irrigation project in Canada which would have |
as one of its effects the regulation of a large amount of flow in the river. Well |
it might have the effect on the other side of the border of “firming up” power,
and be of great benefit in the United States. So we believe that such a case |
should be covered by the Act.

You were quite fair in your request to Mr. Varcoe, in saying that we
should cover power projects and such major projects that would have that
effect. Well, according to what I have heard up to now, that is the effect of
the bill. The reason of the wording of the exception is that it has not been
possible to find another test than the one which is in there, namely, the pos-
sibility of the alteration of the use on the other side of the border. That |
is the only test that could be found up to now.

Perhaps Mr. Varcoe could look into it further, having in mind that our
objective under this bill is to license any works which have the effect of
altering the use and flow in the States. ]
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This is the wording which has been found to cover it. In order to avoid
difficulties there is also this power given to the Governor in Council to except
some works and no other way has been found so far.

Your request is a very reasonable one and if another wording can be
found which would attain our objective—as you understand it and the members
of the committee understand it—we would be glad; but up to now it has not
been possible to find it. I believe that is the answer.

Mr. FuLtonN: I appreciate the minister’s attitude. It admits the possi-
bility of further consideration.

Hon. Mr. LEsSAGE: If it is possible to find a wording which will reach the
objective I just mentioned, I would be delighted, because this power of
making exceptions would involve a lot of work for my officials; and if it were
possible to find a wording which would avoid it and at the same time provide
the guarantees which we need, if any such wording can be found, then it
would be all right. But as far as the Saskatchewan government’s proposal
is concerned, it is not the case. If this amendment means that the works
which are excepted are those which have beneficial use only in Canada, it
is quite correct; but it does not say “only”. It says “entirely”.

Mr, FurLToN: Mr. Chairman I place my objection to the effect of the bill
in respect to its control over irrigation works on a somewhat different basis
to that which the minister has mentioned. He said it would mean that a lot
of work would be caused to the officials of his department—

Hon Mr. LEsAGE: Also to the people.

Mr. FuLtoN:—but I object because it would mean that anyone operating
such a scheme now or wishing to establish one in the future would have to
come down here to Ottawa and apply for a licence.

Hon. Mr. LEsaGe: I do not agree with you on this, because quite a lot
of projects—for instance water works—do not involve any change in the flow.
As I told you yesterday, the sewage goes back into the river.

Mr. FuLton: The point is this: the minister will appreciate that somebody
has to determine whether this work is going to interference with the flow or
not, and that under the bill at present that decision will rest with Ottawa.
Therefore potentially, and I believe actually, anyone who wanted to put in
certain works—be they irrigation or any other works—on one of the inter-
national rivers, will find he is not able to do so until he comes down to Ottawa
and gets a licence, or gets an order in Council authorizing an exception from
the operation of the Act. It is that situation I am thinking of.

I am not a draftsman, but the minister has indicated that he would
consider an amendment. In order to clarify the point I have in mind I would
like to place before the committee a paragraph I have worked out, with the
suggestion that words giving legal effect to this idea be incorporated as an
exception to the definition. I have regard to clause 2-b.

The WITNESS: 2-b?

Mr. FurtoN: I would like to suggest the following proviso be added
to Clause 2(b):

Provided, however, that the definition of “international river
improvement” shall not be deemed to extend to works constructed under
the authority of a provincial government, which are situate wholly
within that province, the purpose of which is to divert or take water
solely for irrigation or domestic consumption entirely within that
province.

55444—2
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That is the objective I have in mind. I would have no objection if it
were desired to write in a minimum or maximum requirement as to the
number of acre feet which would be permitted to be diverted by any such
works for them to come within any such proviso to the Act.

The WiTnESs: That is of course primarily a question of policy, but I think
that the draftsmen should seriously consider the effect of such a proposal as
you put forward.

Mr. Furron: I shall leave it there for the time being in order not to get ‘
into technical difficulties.

Hon. Mr, Lesage: Might I say now that you have admitted weakness of
your wording in adding it might be possible to put in the number of
acre feet. But that would be impossible because the number of acre feet
would have to vary according to the size of the river, since the number of
acre feet in one right might have no effect at all on a big river, or the
number of acre feet with respect to a big river might have a tremendous
effect on a small river.

Mr. FuLtoNn: Your department might then take into consideration working
out a proviso board an a percentage of flow.

Hon. Mr. LEsace: We would certainly do so.

The CHAIRMAN: I would like to give an opportunity to some other mem-
bers. The witness will be with us tomorrow at 3.30. Now, Mr. Herridge.

By Mr. Herridge:

Q. Like some of the others, we are concerned with this bill, and its
effect upon minor works within the province. I think Mr. Fulton made a
constructive suggestion and contribution to the discussion. And I think we
would be in a better position to understand the bill when we have heard
representatives of the department of External Affairs and particularly the
minister’s statement with respect to the proposed regulations. I think that
would put us in a much better position. But I want to ask one question.

This bill calls for regulations to be provided by the Governor in Council.
I think Mr. Green took some exception to the bill providing for regulations.
I understood him to say that he thought it was a somewhat unusual or
unnecessary procedure. I wonder if Mr. Varcoe would inform the committee
if there is any other federal legislation which affects the natural resources of
the provinces, such as land or water, which includes in such legislation
regulations somewhat similar to these, that is, leaving the regulations to
the Governor in Council?

Mr. GREEN: Mr. Chairman, I did not mention regulations.
Mr. HERRIDGE: I beg your pardon. I thought that you did.

The WiTNESS: Off hand I can recall only two cases where parliament has
provided for the taking over of provincial natural resources for some federal
purpose.

There is provision, for example, in the Railway Act authorizing the federal
railways to expropriate provincial crown lands upon payment, of course of
compensation.

And I recall another case where a federal Act relating to the harbour of
Montreal, I think it was, authorized the taking over of lands for the purpose
of enlarging the harbour. There was a question of paying compensation in
that case, and the fact that there was no provision for compensation, as I
recollect it, persuaded the Privy Council to say that the law was invalid; but
the implication was clear that if compensation was payable, the law would
have been good.
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g In neither of those cases do I recall that there was any power in the
regulatlons, but I am not too sure about it. And I am not quite sure about
' the significance of it. That is to say, I want to know if there is any precedent
~ for the federal legislature, that is, for parliament, to authorize an interference
. with provincial natural resources; and secondly, if there is any such precedent
. involved in the making of regulations. I am not too clear what connection there
. is between those two things.

Mr. HERRIDGE: What I have in mind is whether there is any federal legisla-
tion which affects the natural resources of the provinces which includes regula-
' tions which deal with matters which might arise such as these works we have
. been talking about, and regulations to be made by the Governor in Council.
" And while I am on my feet, I would like to say that I must have misinterpreted
| Mr. Green when I said that I thought he objected to the regulation.

i The CHAIRMAN: Let us not start a discussion on that point. Now, Mr.
. Barnett.

The WiTNEss: I do not recall having any precedent of a case where parlia-
ment has enacted a law which might have an effect upon provincial natural
resources. Perhaps I should point out that it should be kept in mind that this
statute does not authorize the taking over of any natural resources. Property
in the natural resources remains unaffected by this bill.

Mr. FuLton: It does however take the control of them, doesn’t it? And
if you take control—

The WiTNESs: It has this effect, that it limits the use which the province
can make of those resources.

The CHAIRMAN: Mr. Barnett.

Mr. BARNETT: The discussion has moved somewhat away from the point
which occasioned my desire to arise.

The CHAIRMAN: We can still go back to it.

By Mr. Barnett:

Q. Earlier in the discussion the question was raised as to possible liabilities
which might arise in Canada as a result of certain action taken by people in
the United States who considered themlselves to be aggrieved. Reference was

made to the clause, and you read it, Mr. Varcoe. You read article 2 of the
treaty.—A. Yes.

Q. I gathered the impression from the statement you made at that time
that it was your opinion that citizens of the United States in fact would have

no right of redress, or the possibility of obtaining damages, or having damages
awarded to them in the Exchequer Court.

I was rather interested in your reply and I wanted to be sure that I
understood correctly what you imply, because of the apparent concern which
General McNaughton displayed when he was before us, over the fact that in
view—as I understood him—that Canada or others—I shall not go into the
question of whether it is the government of Canada or the provincial govern-
ments or individuals in Canada—but that within Canada we were becoming

increasingly liable for possible action from citizens of the United States.—A.
Yes.

Q. Through the fact that increasing use was being made of the waters?—
A. In the United States?

Q. In the United States which originated in Canada; and I gathered from

the statement which was made by the chairman of the Canadian section of

the International Joint Commission, at page 3 of his mimeographed statement,
where he had this to say:



180 ' STANDING COMMITTEE

In large parts of the west, both in Canada and the United States,
water law consists of statutory enactments of the various legislatures in
both countries, based on the doctrine of appropriation: whoever first
appropriate water to a beneficial use has a prior right thereto, so long
as he continues to exercise it. The appropriation must be of a specific
amount of water, for a specific beneficial purpose and must be perfected
in due course by actually constructing the necessary works and putting
the water to use.

Then he goes on to say:
The relevant statute of the State of Washington. ..

A difficulty involved in that statement arises from the statement that the
right depends upon statutes which in turn are based on some law of approba-
tion. ,
Now, actually, what the western provinces did was to appropriate the
power. And if any common law or any other law a person could acquire a
right by merely squatting, or by appropriation, the provinces already had it,
so I do not see what the statement meant.

Mr. CRESTOHL: I think he said that the first in time is the first in right.

Mr. BARNETT: Yes, the first in time is the first in right, and my point
is—

The WiTnNESS: Whatever may have been the fact in the early days of an
approbation by an individual simply taking possession, the province wiped that
out. Their laws are not based upon appropriation or the taking possession
at all.

Mr. FuLToN: No.

The WiTnESs: It is the very opposite.

By Mr. Barnett:

Q. I think I understand that point, but as I understand our water law
in British Columbia, it is based on the principle that under a provincial
statute the first person who first applies and secures certain water rights
in a stream has the use of them for ever.—A. It is granted under provincial
law.

Q. I would like to relate these remarks made by General McNaughton to
the proposed clause which is in the reprint of the bill, and which says

Notwithstanding anything contained in this Act, any law of a
province which, but for this Act and regulations, would be applicable
to an international river improvement shall apply in the case of such
international river improvement except in so far as such provincial
law is repugnant to this Act or regulations.

Is it not therefore the practical situation that where the existing law in
the province of British Columbia accepts this principle that where certain
water has been taken into use prior in time, that the citizens of the United
States would have redress against Canada for future action in respect to the
alteration or diversion of that water, or in altering the flow or diverting that
water?

A. As I understand the situation in British Columbia—I was limiting
my observations to British Columbia because I was merely trying to simplify
my interpretation of Section 3 of the implementing statute—but as I under-
stand the situation in British Columbia the power which has not been
granted by a licence to persons to develop, belongs to the province of British
Columbia. I understand that. And this Act or this bill does not interfere
with that except that it does restrict the use which the power owner can
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" make of that power. It restricts his right in that he may not get a.licence
| if his works do in fact interfere with the flow of the river outside the
province.

The CHAIRMAN: That is all right.

By Mr. Barnett:

Q. Well this point still remains: that if an American seeks redress in
Canadian courts, as apparently he is able to do under the terms of the treaty,
and has water rights for the use of certain waters in the States, then it should
apply to the Canadian citizen who has secured certain water rights under
the British Columbia law. Would he not have the same claim to damages
in our courts as we would have in Canada?—A. As we would have? You
mean that a Canadian would have under the same situation?

Q. Yes.—A. Interpreting the article of the treaty and the implementing
statute in a way which I think you have suggested; but I might say that I find
that there is no entire agreement amongst lawyers as to what the clause means.
It was drafted at a time when the only interference that would ever affect
it would be made by a private enterprise. There was no such a thing as
government control over these things at that time, and I do not think it was
in their contemplation.

Mr. FuLToN: We have had a water Act in British Columbia in force since
before 1909.

The WiTNESS: Yes, but it was a general sort of law which seemed to be
directed against individuals rather than against governments.

Mr. BARNETT: General McNaughton made it clear that this was merely a
suggestion on his part as to what might happen in view of the fact that the
situation had not been tested in the courts.

The WiTNESSs: He could not do anything more than that, because there
have been no cases at all on this section.

The CHAIRMAN: We have many more members who want to speak.

Some of the members and the chairman have to attend a function
in about twenty minutes so I wonder if we might not adjourn until tomorrow
afternoon at 3:30. Tomorrow morning the minister and some of the witnesses
are not available, so we will have our meeting tomorrow afternoon, when the
officials of the External Affairs branch will be in attendance.

May I say before we rise that this afternoon we shall have a joint session,
and I have already stated in my letter to members that this committee and
the Senate committee will meet together. Might I again repeat what has been
said to you that it would be most advisable that the members be in their
seats before 5:00 o’clock, because Mr. Dulles is supposed’'to arrive on time at
5:00 o’clock and we would like to close the doors then. o

There will be a special number of rows of seats in the front which will
be reserved only until 4:45 because it will be very hard—as the clerk of this
committee knows—to try and restrict those seats until 4:45.

The Senate and the members of the House have the right to attend.
Members of the House have the right to attend any committee, so there may
be many people. We must proceed swiftly and the meeting should start at
5:00 o’clock.

There will be a short presentation by the chairman, and then Mr. Dulles
will make a statement, after which, I understand, he might accept a question
period; and at that time only members of this committee and of the Senate
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committee may ask questions. That will include the eight or ten members who
are not at the moment sitting on this committee but who have been exchanged. 3
They also will have the privilege of asking questions.

Each person who is recognized by the chair will be limited to one questlon
because we have only a half hour to spend on it. My intention is to try to
be as fair as I can, but I shall apply the rule to one question per member so as
to be able to cover as much ground as we can.

I thank you very much for the cooperation you will give me in this
regard.
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MINUTES OF PROCEEDINGS

FripAy, March 18, 1955
(8)

The Standing Committee on External Affairs met this day at 3.30 o’clock
p.m. in Room Sixteen. The Chairman, Mr. L. Philippe Picard, presided.

Members present: Messrs. Barnett, Bell, Byrne, Cardin, Decore, Fulton,
Gauthier (Lac Saint Jean), Goode, Green, Herridge, Jutras, Kirk (Shelburne-
Yarmouth-Clare), Low, Lusby, MacKenzie, McMillan, Montgomery, Patterson,
Pearkes, Regier, Richard (Ottawa East), Stick and Studer—24.

In attendance: Honourable Jean Lesage, Minister of Northern Affairs and
National Resources, Mr. Maurice Lamontagne, Assistant Deputy Minister; Mr.
F. P. Varcoe, Deputy Minister and Mr. E. A. Driedger, Parliamentary Counsel,
Department of Justice; Mr. M. H. Wershof, Assistant Under-Secretary and Legal
Adviser and Mr. E. A. C6té, Head of American Division, Department of External
Affairs; Mr. John C. Davis, Associate Director Economics Branch Department of
Trade and Commerce.

The Minister of Northern Affairs and National Resources supplied answers
to Mr. Fulton’s questions and suggested a further amendment to Clause 7.
(See Evidence)

The Chairman read a letter from Honourable A. W. Matheson, dated -
March 15, 1955.

The Committee continued its examination of Bill No. 3.

Mr. Varcoe was called and further examined. He was assisted by Mr.
Driedger.

At 4.20 o’clock p.m., the division bells having rung, the Committee sus-
pended its deliberations.

The Committee resumed at 4.40 o’clock.

The witness gave a written opinion in answer to Mr. Fulton’s questions of
March 17th.

Mr. Varcoe proposed the following amendments, namely:

Clause 3, paragraph (d): delete the words “This Act” in line 26 thereof and
substitute therefor the following words “sections 4, 5 and 6.

Clause 9: delete the words “and not effected from the operation of thzs Act”
in line 29 thereof.

Mr. Varcoe’s examination being concluded, he was retired.

Mr. M. H. Wershof was then called and questioned on Bill No. 3 and on
articles 2 and 4 of The Treaty of 1909. He was assisted by Mr. E. A. Coté.

Mr. Wershof was retired.
The Chairman thanked both Messrs. Varcoe and Wershof.

At 6.00 o’clock p.m., the Committee adjourned until Tuesday, March 22nd,
at 4.00 o’clock p.m. to hear Honourable Mr. Lesage and his officials.

Antonio Plouffe,
Clerk of the Committee.’
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EVIDENCE

Fripay, March 18, 1955.

The CHAIRMAN: Gentlemen, before we start the proceedings the minister
has a statement to make to the committee.

Hon. JEAN LESAGE, (Minister of Northern Affairs and National Resources):
Thank you, Mr. Chairman. It is not a statement, it is more in the order of an
answer to Mr. Fulton’s suggestion made in committee yesterday which was
followed by similar representations from members from all parties. These sug-
gestions and representations were to the effect that it might be possible to
exclude in the bill itself a great number of works, mainly small works, so that
the people who have built these works and intend to build them in the future
will not have to come to the Canadian government whether to be licensed or
exempted, or to be told that the kind of works which they have built or which
they intend to build do not come under the Act. That, I believe, is the tenure
of Mr. Fulton’s suggestion, and the suggestions or the representations which I
have received from various members.

I am now in a position to say that the government is ready to agree to the
principle of an amendment to that effect under certain conditions. We could
add a paragraph (c) to the amendments I have already proposed to clause 7
which would exclude: “works which are solely for irrigation, domestic and
sanitary uses, or other similar consumptive uses—

Mr. Stick: Is that the actual wording?

Hon. Mr. LEsace: No. —or other similar consumptive uses as long as these
works do not have the effect of regulating the flow downstream in a beneficial
way for others. This is not a wording, gentlemen. It is my own wording of the
principle that I am saying the government has agreed to.

It will be readily understood that with such an amendment, if it can be
worded, the purpose or objective of the bill will still be attained because the
works which we would exclude would be the kind of works which would really
decrease the flows of waters without regulating them. And such an amendment
yvould really cover a multitude of water works, small irrigation and even big
irrigation plants, and it would be known from the bill itself that these people
do not have to apply. The wording is very difficult to put together, but I wish
to tell you now that we have agreed in principle and I hope to have a wording
to submit for your consideration on Tuesday. And I would expect in the course
of discussion, when you have had time to examine the wording, to have your
reaction to it. I felt that it would be useful if I gave this notice today of the
approval of the government to an amendment for that purpose.

Mr. FuLtoN: May I say, Mr. Chairman, that the statement of principle
made by the minister is extremely gratifying. I would like to express my per-
sonal appreciation, and I know all the other members concerned feel the
same way.

Mr. HERRIDGE: I would like to express my same sentiments and my thanks
to the minister.

Mr. GREEN: Would the minister give some further consideration to leaving
out that qualification which he mentioned last in his statement. As I took it
down he made the qualification which would be something like this: as long as
these works do not affect beneficial use downstream.

Hon. Mr. LEsage: No. That is not what I said. “Do not regulate the flow.”
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Mr. FurtoN: I took down the words, and I think they are: “Do not have
the effect of regulating the flow downstream in a beneficial way for others.” i

Hon. Mr. LeEsaGce: Yes. But this is my wording just to give you my idea
of it. It might very well be that these words are not necessary. If we have the
right definition for the right kind of works it may not be necessary at all. But
this is just to give you my idea in full. These words were used only for that
purpose.

Mr. Goope: What you are trying to protect is the irrigation projects in the
watershed of the Columbia and domestic works now being used.

Hon. Mr. LEsace: I am not thinking of the Columbia river more than
any other river, nor the present works any more than any future works. I
am really trying to meet the representations which have been made, amongst
others by yourself in order to avoid a lot of, as we say in French, “tracasseries”
to a lot of people. :

Mr. BYrNE: I think this also would include the diversion of the Columbia
river which would have the effect of diminishing the water supply downstream
rather than increasing it and therefore would leave the provincial government
the right to divert without coming to the federal government.

Hon. Mr. LEsAGE: It may be that it would have the effect of diverting water
from the Columbia river and decreasing the flow in the Columbia but it
would surely have the effect of regulating the flow in the Fraser—. The
building of the Mica dam—even with a diversion into the Fraser river might
very well regulate the flow of the Columbia downstream. You might divert
the overflow of the water to the Fraser and at the same time regulate the
waters of the Columbia downstream.

Mr. ByrNE: If it gives beneficial uses inside Canada—

Hon. Mr. LeEsace: It might still give beneficial use outside of Canada
according to what I have been told about the possibilities of such a project.

Mr. Goobe: I wish, on a question of privilege, to refer to a newspaper
article published by the Vancouver Province, Victoria, before the legislature
concluded in British Columbia. I do this in a most kindly way I hope and
certainly not in a political way, because as far as I know—and I have sat on
this committee for three years since I came here—this committee has never
been a political body and the members from the different parties have
co-operated as best they could to allow a proper representation to be made
to the government.

I bring this to your attention that the premier of British Columbia in his
announcement that he is coming to this committee made certain remarks. I
say this in all respect to him because the committee is going to receive him
with all respect and I am quite sure give his representations the fullest
investigations. He says this:

General McNaughton was the most nervous man I ever saw. He
said the Americans had all the information (on Columbia river proposals)
and he had none.

Now, this committee knows that is not correct. The record shows that General
McNaughton had full information; whether that information is correct is a
matter for the majority of this committee to decide. But I do bring to your
attention that these remarks are not helping the deliberations of this committee.
He goes on to say:
And because we took the action (the agreement with Kaiser) those
people in Ottawa got scared to death.

I do bring this to your attention and say in a non-political way entirely
and with all respect to the premier of British Columbia that this committee
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is deliberating with the idea of the interest of all Canada in mind, not of
British Columbia, and not of the federal government, but of all Canada.

Mr. Low: What was the point there? How does that relate to our
committee?

Mr. Goope: I take it, Mr. Chairman, that this is intended as disrespect
to this committee in a political way and that is why I brought it up.

The CHAIRMAN: Are there any comments, gentlemen? Well, I might
report that I received another answer from the premier of Prince Edward
Island. He does not comment on whether or not he will come or make
representations, but he says this:

Receipt is acknowledged of your letter of March 10 enclosing copy
of remarks made by the Minister of Northern Affairs and National
Resources to the committee on external affairs with proposed amend-
ments to an Act respecting the construction, operation and maintenance
of international river improvements.

Yours very truly,
(sgd) A. W. Matheson, Premier.

He does not state whether or not they would be interested in making
representations. But as we have done it for all the other provinces, I wanted
to put this letter on the record.

We have with us again today the Deputy Minister of Justice and also
officials from the Department of External Affairs who will deal with the
international law aspects concerning the bill. So I think, we might, with
your consent, try to conclude first with Mr. Varcoe.

Mr. F. P. Varcoe, Deputy Minister of Justice, called:

The CHAIRMAN: Mr. Bell, you are first on the list.

By Mr. Bell:

Q. Mr. Chairman, I would like to get a couple of points cleared up in
connection with the St. John River. They concern the conflict, or the seeming
conflict, between clauses 2 and 7 (b).

I think I should point that the St. Jobn river is peculiar in the sense that
it flows from Canada into the United States and then from the United States
back into Canada. That creates an extra difficulty.

The first point I would like to raise concerns the six tributaries which
are mentioned in the list as being tributaries of the St. John River as an
international river.

We probably have been given the information already in connection
with the British Columbia question, but I would like to know whether these
six rivers which are tributaries of an international river, the St. John river,
would come under clause 7 (b) as being under the Treaty of 1909 and would
therefore be excluded from the Act, or whether they would be considered as
coming under the Act, that is, whether they contravene clause 2.—A. I am
afraid that is a question which should be answered by Mr. Lesage’s officials.
It is not a legal question really, but a question of fact. I do not know anything
about the geography of the St. John River.

Hon. Mr. Lesage: Might I say that I was the one who tabled the list of
rivers, and that starting on Tuesday I shall be the witness together with my
officials. I shall be in a position to answer all questions about international
rivers, boundary waters, and tributaries. This is an application of the law.
It is not an interpretation of the bill.



190 STANDING COMMITTEE

By Mr. Bell:
Q. I understand that our provincial authorities have been in communica-
tion with various government officials up here personally. While a statement
of facts and intentions are good, this case has reached the stage where there
must be some consideration given to its legal aspects. I can word my question
in a general way without referring to it. Let me put it this way, if it would
help to ease responsibility; rivers which are wholly within New Brunswick and
which flow into the St. John River, that is, which flow into an mternatlonal
river—
Hon. Mr. LesaGe: No, no. Your question is not correct. You mean
tributaries to boundary waters.

Mr. BELL: Yes.

Hon. Mr. LeEsaGe: Because in New Brunswick the St. John river is not
an international river. It is a boundary water.

Mr. BELL: That is correct. Well then, would tributaries which flow into
a boundary river as defined by the 1909 Treaty be excluded from the applica-
tion of this Bill under clause 7 (b), or do they come under the Treaty if they
contravene clause 27

The WITNESS: The definition contained in the preliminary article in the
treaty, at paragraph (b), refers specifically to, and excludes tributary waters
from the effect of paragraph (b). I think that is about as far as I can go.

Hon. Mr. LEsSAGE: I can say definitely then, that the tributaries that flow
into the St. John river from New Brunswick, into that part of the St. John
river which is a boundary water between New Brunswick and the United
States, are definitely covered by this Act.

Mr. BELL: They definitely come under the Act?

Hon. Mr. LESAGE: They definitely come under the Act; they are not
excluded by clause 7 (b). Only boundary waters as defined by the Treaty
of 1909 are excluded.

Mr. BELL: I suggest that there seems to be a little conflict which can be
left until later.—A. A conflict between whom?

Q. This clause 7 (b).—A. I.wondered what you meant by “conflict”. I did
not quite understand you.

Q. According to clause 7 (b) boundary waters and tributaries are listed
under the Act.

Hon. Mr. LeEsAaGe: No, no.

Mr. BeELn: They may be excluded. I am not speaking of improvements
on those tributaries.

Hon. Mr. LesaGe: Where do you see that tributaries to boundary waters are
excluded?

Mr. BELL: It says that boundary waters as defined under the treaty are
excluded from the 1909 Act.

Hon. Mr. LEsace: Boundary waters are defined in the treaty? The definitien
does not exclude tributaries, so they are not excluded from the operation of
the Act.

Mr. BELL: I am satisfied then about these six rivers. I did not mean to
argue; but the six rivers, or the tributaries which are mentioned in the list
as being tributaries of boundary waters definitely come under the application
of this Act, and any improvements made thereon would be considered too?

Hon. Mr. LESAGE: Any improvements which are not excluded or which
may not be excluded are. These six rivers are to be found on page 4 of the
list which I tabled.
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Mr. BELL: That is fine. Now I also want to ask about tributaries of the
St. John river which flow from Quebec, that is, Canada, into the United States,
~ and thus into the St. John river.

Hon. Mr. Lesace: I know a lot about them, because they flow in my own
~ constituency.

Mr. CHAIRMAN: As well as in mine.

Mr. BELL: And one other question: in the St. John river at the present
time we have a development at Beechwood. It is a development on the St.
~ John river, which is a boundary water. However, it would not contravene or
interfere with clause 2 of the Act; in other words, if it did not alter the flow
of any boundary waters in any way, it would be excluded from the Act.
It is a development on a boundary river, the Beechwood development on the
St. John river.

Hon. Mr. LEsacge: I do not want to go into the intricacies of the Beechwood
development, but there are certain works which are proposed under the
Beechwood development which would not be in New Brunswick.

Mr. BeELL: I appreciate that. But I was referring to the Beechwood
development as such.

Hon. Mr. LeEsace: Do you not think it would be better to reserve your
question until the time when I am the witness and my officials are here with
me, because this is really a technical and not a legal question.

The CHAIRMAN: Let me suggest that we try to confine ourselves to the
bill itself and to such interpretation of it as the Deputy Minister of Justice
can give. :

The minister will be here again and in order to have everything in sequence

I suggest that we limit ourselves today to questioning the witness concerning
the bill itself.

Mr. BeLL: For the record I should like to say I have been here for four
or five days, and during that time I have not asked any questions or said
anything.

The CHAIRMAN: You have been given all the time in the world.

Mr. BeLL: The St. John river channel is just as large and as important as
the Fraser River. I have attempted to ascertain the answers to these questions
and I am sorry it has not been possible to figure this out. The point is this, Mr.
Chairman.-We have had two or three groups of people down home who have
small developments on these rivers. They have gone to considerable expense
in coming to Ottawa and in hiring counsel, and all that has been made
necessary in my opinion, because they could not get any definite statement on
this matter.

I appreciate the ramifications of the subject. Every day sees new points
brought out. But while this postponement is taking place these small operators
are going to considerable expense. I would be willing to bet that one or two
of them, small operators of Saint Croy River for example, have incurred the
expenditure of $1,000 or $2,000 in legal fees in connection with this question.

I do have one or two other points which I want to make—questions I want
to put to Mr. Varcoe, and these concern improvements which might be made
on the St. John river in future. Am I to understand that if there are to be

improvements in any way, there will be some sort of licensing authority from
the federal government over them?

Hon. Mr. Lesage: Would you ask where on the St. John river these im-
proyements would be, because the St. John river in one section is an inter-
national river, then it is an American river, then it is boundary water, and

finally it becomes a Canadian river. To which of these four sections do you
apply that question?
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Mr. BeLL: For improvements we are about to begin on the tributaries.
Hon. Mr. LEsaGe: Which one?

Mr. BELL: Well, I will name one of the tributaries—the Similkomeen river, '
which we have mentioned as one of the tributaries which flows into it.

Hon. Mr. LeEsage: That is right.

Mr. BELL: If a development were contemplated on that river in connection
with the power development of the river as such, would that improvement
and anything connected with it be subject to licensing by the contemplated
licensing authority of the federal government? '

Hon. Mr. LeEsaGge: What kind of work would it be? Would it be work
which would alter the flow of the river?

Mr. BerLL: It would be in connection with power development.

Hon. Mr. Lesace: A reservoir for power development? That would
certainly come under the Act.

: Mr. BeELL: May I ask this further question? It may be quite all right to
dismiss it, but we feel in New Brunswick that if there were this licensing
authority in the hands of the federal government it would be open to the _
federal government to begin construction on this site directly. We feel that if
the federal government is going to follow that procedure we would expect it
to have complete jurisdiction over that river development as such, and there-
fore that it would be responsible and liable for the construction of the entire
development on the river.

The Witness: That would not be the effect of this bill.

Mr. BELL: No, but general common law, to the effect that there would be
licensing of the river as such, and responsibility for all the actions in connec-
tion with it, such as new construction.

Hon. Mr. LEsace: May I say the federal government will not be the only
licensing authority; the provincial government’s right to license according to
the present laws of New Brunswick are saved under the amendment which
I have proposed: they were already saved anyway under the bill as it was
drafted.

Mr. BeLL: Well, I will leave it at that, by suggesting that if a licensing
authority is to be set up and there is, perhaps, some worry, that the provincial
governments might be given representation on this licensing authority. They
would then be able to advise on the various matters and considerations, and
also to take some responsibility. It would become a ‘joint responsibility then,
and this complication could be removed.

Mr. PATTERSON: Mr. Chairman, I have several questions and I think that
they properly come under the heading of legal questions. I was just wondering,
Mr. Varcoe, if the articles of the treaty between the United States and Great
Britain relating to boundary waters and questions arising between the United
States and Canada as found on page 9 and so on of the National Joint Com-
mission of the United States, rules and procedure and text of treaties would
apply in the case of international rivers as well, or just to boundary waters.

The WiTnEss: They relate to boundary waters as defined.

Mr. ParteErson: Well, I think one of the clauses has been introduced in
the debate on several occasions.

The WiTnEss: Article II you mean?

Mr. PATTERSON: Yes.

The WiTness: Well, there is an additional article II which is applied to
rivers which flow across the boundary.

Hon. Mr. LEsage: And article IV, too.
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By Mr. Patterson:

Q. The thing which is puzzling me in this respect is that article II
states this:

It is agreed that any interference with or diversion from their
natural channel of such waters on either side of the boundary, resulting
in any injury on the other side of the boundary, shall give rise to the
same rights and entitle the injured parties to the same legal remedies
as if such injury took place in the country where such diversion or
interference occurs;

Do I understand you to say that they had the same rights but Canadians
do not have any rights?—A. As most Americans.

Q. In the case of a dam which when constructed was 15 or 20 miles north
of the boundary, would Canadians between the dam and the boundary have
any claim for redress because of injury?—A. I did not say that. I gave an
example that in British Columbia the power belongs to the province and there-
fore I said that if the dam was constructed 15 miles from the boundary, let us
say, no person in Canada between the dam and the boundary could complain
about losing any of his rights, because he did not have any. Water power
rights, I should say.

Q. Therefore, the man on the other side of the boundary would be in
the same position?—A. That is one construction which could be placed on
article II. It is not a very clear article as a matter of fact.

Q. I am glad to hear a legal expert say that. I could not understand
it myself so I appreciate those words. Now what would be the legal position
if the United States authorities were to divert, say the Pend d’Oreille river '
into the Columbia wholly within the United States, thereby ruining, for
instance, the Waneta works.—A. I would not attempt to answer that off hand.
Is that an American river which you are talking about?

Q. Yes. And it flows up into Canada and makes a short loop.—A. And
then it flows back into the United States?

Q. Yes—A. And joins the Columbia in the United States?

Q. Joins with it in Canada, I believe. It joins just above the border.
There was a suggestion, I understand, that the United States authorities might
consider diverting the Pend d’Oreille River south of the border rather than let
it come up in a loop into Canada.

Hon. Mr. LEsAGE: What is the question again?

Mr. PATTERSON: What would be the legal position if the United States
authorities were to divert the Pend d’Oreille river into the Columbia valley
within the United States, thereby ruining the Waneta works in Canada?

The WiTnESs: I suppose that to interpret article II as I did the other
day, it would mean that whether a Canadian would have any claim against
some person in the United States would depend upon whether an American
might have had such a claim in respect of property belonging to him on that
river between the diversion point and the boundary.

Hon. Mr. LeEsace: That is one of the difficulties which arise from asking
questions on a technical set of facts from this witness.

Mr. PATTERSON: I understood, Mr. Chairman, that legal questions coufd be
presented today.

The WitneEss: That question does not arise out of this bill at all. This
bill has nothing to do with that treaty.

By Mr. Patterson:

Q. It is tied in from a practical point of view.—A. That is correct, but

this bill does not purport in any sense to affect the rights of such persons as
you are now mentioning.
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Q. I was just asking what the legal position would be in that case.—A.
I am not in a position to answer that question. 1
Q. Perhaps the minister and his advisers could answer that question.
—A. I do not think they could, because in the first place it involves knowing
something about the law of the state of Washington, which I certainly do not.

Mr. PATTERSON: I do not want to be argumentative but it seems to me
that that is vital to the bill.

Hon. Mr. LESAGE: I cannot let that statement go. This has absolutely
nothing to do with this bill. What is asked for is an interpretation of the
rights given to various individuals or governments under the Treaty of 1909.
This bill does not affect them in the least.

Mr. PATTERSON: I think that we have heard the Treaty of 1909 referred
to often enough in this committee to know that it has its applications. ,

The CHAIRMAN: We are dealing with this bill, and the witness is ready
to answer questions on this bill. We will have witnesses from the Depart-
ment of External Affairs as to the legal interpretation concerning international
law, and then we will have the minister. So the door is not closed on any
questions which you want to ask. We are just saying that this might not be
the right time.

The WITNESS: In any case, all I can say right now is that I do not know
the answer.

By Mr. Patterson:

Q. That is fine, if we can get the answer from another witness later on.
Now, regarding the legal position, I asked General McNaughton this question,
I believe, and I think that it was suggested that I ask the legal expert regard-
ing the legal position between Canada and the province which might be in-
volved. I am using British Columbia in this case because it has been re-
ferred to so much in the debate. I have no reason to surmise that it would
be so, but if the British Columbia government objected to the diversion of
the flood waters of the Columbia into the Fraser, which is wholly situated
within the province, is there any present legislation which would require
compliance?—A. No.

Q. Would the federal government have the right or the authority or be
in a position to introduce such legislation in the future?—A. You mean, I
presume, would parliament have power to enact legislation to compel or to
require some person to divert that stream into the Fraser?

Q. Yes, which is a river entirely within a province.—A. Let me put it
this way. The Fraser is a river entirely within the province.

Q. Yes—A. But the Columbia is not a river that is entirely within the
province. The Columbia river is an international river. I have indicated
two or three times that I did not think that the province of British Columbia
would have the authority to compel the diversion of that stream, because it
would affect rights outside the province of British Columbia. Then, applying
a principle that every constitutional lawyer in this country now accepts, I
think, if the province has not the power to legislate in that way, then it follows
that parliament has that power.

Q. Let me just get the answer straight. That means that the federal
parliament could introduce legislation. It could—I use the word advisedly—
force the provincial government to allow water to be diverted into a prov-
incial river?—A. I would not put it in those words. One government does
not force another government. That is not the appropriate term.

Q. I used that term, but can the federal parliament require a provincial
government to allow the diverting of an international river into a provincial
river?—A. The federal government does not go to the provincial government
and say, “You must do this.” That is not the way a federation works.
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Q. That was not my question—A. No, that was the way you put it.

Q. I just wanted an answer to the question—A. As I understood you,
you asked whether parliament could force the provincial government to allow
the diversion. I do not think that that is a question I can answer.

Mr. Furton: I think that the question is very close to the one I asked.

The CHAIRMAN: Gentlemen a vote has been called in the House, we
shall adjourn and resume the meeting immediately after the vote.

" The CHAIRMAN: Before we carry on I think the deputy minister wishes to
read a statement concerning some of the questions asked by Mr. Fulton and
Mr. Patterson.

The WITNESS: I think that there is some overlapping between the ques-
tions of Mr. Patterson and the two questions which Mr. Fulton placed on the
record a day or two ago which have not been answered. I have prepared a
written statement in reply to Mr. Fulton’s statement and I felt that perhaps
that would help to clarify the committee’s mind as to what they have in mind.

Mr. Fulton’s questions are as follows:

First, does the dominion government or does it not have the right, if this
bill passes, to construct either themselves or through an agent, the Columbia
diversion in the absence of further legislation?

Two, if this bill passes, and you think it does not give them that right,
then would further legislation be required and is it within the competence of
the dominion parliament now to enact such legislation?

Now, this is my answer to the first question:

It is the case that if any person proposed to construct such a work as would
divert the Columbia into the Fraser, he would certainly require a licence under
this bill, but he would have to obtain from the province the water rights to
execute such a work. In other words, while a licence under this bill would be
essential, there is nothing in this bill which would authorize or require the
Columbia diversion. :

I follow that up by this observation:

It is to be observed that this bill does not authorize expropriation of water
rights or any expenditure or the making of any contracts. It is nothing but a
licensing measure.

The answer to the first question is that the dominion government does
not have the right under this bill to construct, through an agent or otherwise,
the Columbia diversion.

With reference to the second question, it would not in my opinion, be
within the authority of a provincial legislature to enact a law authorizing the
diversion of an international river so as to affect the flow of the river across
the border. Such a law would have legal effects outside the province and conse-
quently parliament is the only authority which could enact such a law, apply-
ing the rule that any law which is beyond the competence of a provincial
legistlature must, of necessity, fall within the legislative jurisdiction of parlia-
ment.

Certainly, the government could not divert the Columbia river without first
gaining authorization from parliament, and, in this connection, it should be
borne in mind that the proprietary interest in the water power would have to
be acquired. Acquisition of the property would have to be effected either by
purchase or expropriation.

The CHAIRMAN: Have you finished your questions, Mr. Patterson?

Mr. PATTERSON: Yes.

By Mr. Fulton:

Q. I would like to thank Mr. Varcoe for the care and attention with which
he has answered the question, and to ask him, with relation to his answer to
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the first part which was, as I understand it, that even if this bill carried in
its present form it would not be in the competence of the dominion government
to construct the diversion works on the Columbia river, whether there is
not room for argument in the light of clause 9 of the proposed bill which reads:

All international river improvements heretofore or hereafter con-
structed, and not excepted from the operation of this Act, are hereby
declared to be works for the general advantage of Canada.

I am wondering whether that gives a prospective right, as it were; so that it
could be said the effect is that because any works which would divert the
Columbia into the Fraser would be an international river improvement within
the meaning of this bill, and Parliament now declares that those works would
be for the general advantage of Canada, the government can therefore say we
have the right to construct them ourselves or authorize an agent to construct
them.—A. Only under further legislation.

Q. That declaration could not be made by the government under this
bill?—A. No. It is my opinion that it could not under this bill.

Q. I am glad to hear that because I was little concerned that perhaps
clause 9 was wide enough to enable the Governor in Council to say, now that
we have clause 9 which declares all river improvements “heretofore or here-
after constructed ... to be for the general advantage of Canada”, we so declare
the Columbia diversion and are going ahead by order in council to authorize
the diversion.—A. I do not think that that could be done.

In looking at this clause 9 I am reminded of the criticism which Mr. Low
made of the drafting of this section which was to the effect that on the one
hand it declares works to be for the general advantage of Canada and on the
other hand gives the Governor in Council power to revoke in effect that decla-
ration. That criticism is a very cogent criticism I may say. We did think
of it, but we thought probably the bill was valid as it stands. But, now I
am going to suggest to the minister that two changes be made to meet this
criticism of Mr. Low. One will be to strike out the words in clause 9 “and
not excepted from the operation of this Act” and in clause 3, paragraph (d)
at the end of paragraph (d) to strike out the words ‘“this Act” and insert the
words “section 4, 5 and 6”. That is purely a technical drafting provision.
There is no question of policy involved. It is simply to meet the very impor-
tant criticism by Mr. Low. ’
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