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“TQ OORRBS(‘ONDENTS.”—SM Last Fage.

IMPORTANT BUSINESS NOTICE.

Tersons indelbled to the Proprietors of this Journal are requested to remember that
all our past due accounts kave been placed 1n the kands of Messrs. Patton & Ardagh,
Alorneys, Barrie, for collection; and that only @ prompt remiltance to themn will
sare cosls.

It is with great reluctance that the Proprietors have adopted this course; but they
lare been ormpelled to do so <n order to enalle them to medd ther current expenses,
whick are very heary.

Now that the usrfulness of the Journal is so generally admitied, it woxld not be un-
rrasanable to expect that the Prnfunon and Officers of the tvurts wou'd accord ¥ @
taberal support, instead of all to be sued for their subscriptwns.

&he Hpper Gamaeda Laty Jouewal,
JANUARY, 1859.

TO OUR READERS.

This is the first number of the fifth volume of the Law
Journal, and we look for an increased support as a reward
for our continucd exertions to supply a first-class legal
periodical for the wants of Upper Canada.

Our cditorial staff is as good as the Province can pro-
duce, and is such, we are inclined to believe, as possesses
the confidence of all classes who peruse our pages. Besides
articles from the pens of the gentlemen whose names
appear as conductors on the cover of the Journal, we
receive contributions from leading members of the profes-
sion in different parts of Upper Carada.

In addition to the subjects which have hitherto received
our attention, we intend for the future in some measure to
direct our attention to Municipal and School law. The
communications which we receive from persons interested
in the administration of these laws, lead us to the conclu-
sion that a reasonable regard to their interests will not be
without o corresponding support.

Of course members of the profession, Division Court
officers, Magistrates, Coroners and suitors, shall not ie any
manner suffer by the contemplated increase of the sphere|w:
of our usefulness. While extending the field of our opera-
tions, we shall not so far torget oursclvcs as to endanger the
loss of ground which we havc already acquired.

L;chan"es in Upper Canada will obligo us by noticing
these remarks, and the subjeet of them, so as to make

known beyond the limits of our cireulation our cxprcssed
inteations.

Subseribers, and those inclined to subscribe, are informed
that the terms at which and on which the Law Journel
has hitherto been published, are to remain unchanged, viz.,
$t per annum if paid before the issue of the March num-
ber, and 85 per annum if afterwards. We hope with the
March number to commence a new system of addressing
subscribers, by mecans of which each issue shall convey to
the person to whom it is directed, an exact account of his
liability to the Journal at the time he receives it.

This system, while one of great convenience to the pub-
lishers, will not be of inconveuience to subseribers. It will
not be much more public in effect than the rendering of an
ordivary account. The account may be seen by the post-
master, and to this extent at least the amount due frowm the
subscriber to the publishers may be seen by onc who has
no interest cither to observe or to remember if he should
observe. The annoyance, if any, of the system to subseri-
bers will be trifling indeed, compared with the advantages
which will be gained by the publishers. The system is one
which has been adopted by several leading newspapers of
the Province, and the annoyance, if any, may easily bo
avoided by prompt payment—a remedy always in the hands
of subscribers, and one of which we hope they will very
gencrally avail themselves.

With this number our usual Sheet Almanac is issued.
It embraces practical information, of use-to lawyers, Muni-
cipal officers, and others of whom our readers are com-
posed. The testimony which was borne to the value of
our Sheet Almanac for 1858, has induced usto make this
rencwed effort to be useful to our patrons.

TIHE LATE ROBERT BALDWIN.

The subjeet of this sketch, so lately passed from among
us, is one of no common interest. As a politician and as
a lawyger, his memory will long be cherished in Canada.
Distinguished as he was as an able and honest politician, no
less distinguished was he as an able and upright lawyer.

The history of such a man would bhe, if published, worth
its weight in gold. Iu it the Jaw student would learn that
integrity in a lawyer is a breast-plate of triple brass; in it
would be learnt that the upright lawyer, with moderate
talents, may be more successful, and assuredly more
respected, than the possessor of the most shining talents if

wauting honesty.

The estimate in which 2 man is held by his fellow-men
is no trifling testimony to his worth or his worthlessness.
Were there any doubt of this, as applied to men generally,
there is none, we are sure, a3 applied to legal men. In the

profession of the law, amidst all its rivalry, there is no want
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of appreciation of talent, and no withholding of admiration,
though the subject of it be a fellow-competitor. This we
have always regarded as a bright feature in the cthics of
our profession.

The profession as a whole is well able to take the guage
of onc of its number.  When it docs so,and pronounces in
favor of worth or ability, the public may well aceept at
their hands the judgment as correet. In this way, in the
legal profession, both here and “at home,” there are always
some men who are conspicuous, and supported by the rest
of the profession. The profession, as it were, feel proud to
acknowledge the position which unusual worth or unusual
ability commands, and glory in the success which the
individual possessor of it rcaps. Hence it is that when
a vacaney on the bench—the highest reward of legal
excellence—oceurs, long before the Judge is gazetted the
profession have appointed him. Publie opinion, which in
this respeet at all cvents is based upon the opinion of
the profession, generally indorses the testimony of the
profession, and subsequent acknowledgment of it by the
Ixecutive.

The subject of this sketch, though never appointed to
a scat on the bench, it is well known, might have attained
that position, had he entertained the Jeast desire to do so.
He, instead of manifesting the desire, conferred upon his
own Solicitor-General, Mr. Blake, the office of Chancellor of
Upper Canada, and fell as a politician in defence of the
Court to which the appointinent was made. Subsequently,
on the death of Mr. Justice Sullivan, he was offered a seat
ou the beneh ; and afterwards, upon the retirement of Chief
Justice Macaulay from the Comimon Pleas, he was offered
the high office thus made vacant. Both he declined. e
was successively Queen’s Counsel, Solicitor-General, and
Attorney-General, and all with the hearty approbation of
his brethren in the law.

He was not only a lawyer of great repute, but the son of
a lawyer who held several of the offices to which the son
was afterwards appointed. Iis father was William Warren
Baldwin, a gentleman whose name was for a long time a
household word in this Province. The family is of Irish
extraction, and emigrated from the county of Cork to this
country in the beginning of the present century. The
father was a medical man, a graduate of Edinburgh, but
shortly after his arrival in Canada embraced the profession
of the law. In Easter term, 1803, he was admitted a
student of the laws of Upper Canada, which was merely
pro forma to crable him to be called to the bar; for
in the same term he with five others, owing to the then
scarcity of lawyers, received, under a special act of Parlia-
ment, a license from the Governor-General entitling him
to practisc law, and was thercupon at once called to the

bar. Ilis practice was, considering the scanty population
of the time, a large ono. In 1807 he was elected a
Bencher of the Law Society, and four years afterwards
Treasurer of the same Society,—positions in after years
ably and honorably filled by his son, the subject of our
sketch.

Robert Baldwin was born in this city (then called the
town of York) on the 12th May, 1804. His cducation was
the best that the colony could afford. When sixteen years
of age, he was admitted a student of the laws, and so0
entered the profession of which afterwards he became so
distinguished an ornament. e studied with his father.
Having served the requisite period of pupillage, he was in
Trinity term, 1323, called to the bar. Ile then entered
into partnership with his father, under the name of
“W. W, Baldwin & Son,” a name which many of us
remember as that borne by one of the most extensive law
firms in the Province. Ior four years he applied himself
with carnestness to the practisc of the profession, and in
time acquired a reputation as a pains-taking, laborious and
reliable lawyer.  On the 1st March, 1829, he entered into
partnership with the late Mr. Justice Sullivan, under the
name of Baldwin & Sullivan. In the same year, Sir John
B. Robinson being then representative in the Assembly for
the town of York (now ‘Loronto), resigned his seat, and was
appointed Chief Justice of Upper Canada.  Ilis suceescor
in the Assembly, after a keen contest, was the subject of
our sketch. In the year following he was clected a
Bencher of the Law Society.

Ilaving entered political life at the early age of twenty-
five, he applied himself to the discharge of the duties in-
volved in his new sphere of action with as much faithfulness
as he had previously done in the legal profession. 1le soon
was known as a promising and as a prominent mewber of
the Assembly; but George the Fourth having died in
1330, Parliament was dissolved, and Mr. Baldwin again
appealed to his constituents. Oa this occasion he was
defeated, and remained out of Parliament uwatil the Union of
the Provinees.

In Fecbruary 1836, at the age of thirty-two, he was
appointed a member of the Esecutive Council. This honor
he held for a short time only. With his acceptance of
the office, or his resignation of it, we have nothing to de.
Suffice it to say that after several bard struggles as a politi-
cian, he was in 1840, at the age of thirty-six, appointed
Solicitor-General of Upper Canada, a position which ho
held during Lord Sydenhaw’s administration, under the
present Chief Justice of the Common Pleas as Attorney-
General.  In 1842 he was gazetted as a Queen’s Counsel.
e held the office of Attorney-General in 1843, at the
time of the controversy with Sir Charles Metcalfe, the then
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Governor-General, when he and others resigned. After his
resignation—having in 1837 dissolved the partnership with
Mr. Sullivan, and again formed a partnership with his
father, W. W. Baldwin, and Adam Wilson, Esq., Q. C.,
under the style of Baldwin & Son—he once more applied
himself to the practice of his profession, and held a fore-
most position in the front rank of the lawyers of the day.
Ia 1848, he was again induced to enter politics, and, in
February of that year, once more accepted the office of
Attorney General, Liord Elgin then being Governor-General,
In July of the same year, after having been nearly a quarter
of a century a pragtitioner of the law, he retired from the
firm of which be had been for 80 many years a leading mem-
ber; and in Misheelmas term, 1850, was eleated Treasurer of
theoLaw Sosiety of Upper Canada. InJuly1851 he resigned
his office of Attorney-General, and retired to private life.
His health had from different causes begun to fail him, and
he sought in the bosom of his family that retirement which
Was not to be found eitber in the performance of the arduous
duties of an ardupus profession, or in the more exciting, if
not: more arduous profession of polities. From this time
he seldom appeared in public. Between his own house
and the precincts of Osgoode Hall he sacredly devoted
the remaining years of his eventful life. Seldom a term
passed that Le was not to be found among his brothers of
the law, unobtrusively and yet. religiously engaged in the
exercise of his functions as a Bencher and as Treasuré? of

the Law Society~—offices which he held to the day of his
death. g

We can ill spare the appearance of that grave and yet
good natured man, ag he was wont to pass among the stu-
dents or expectant members of the bar, at ence their awe and
their admiratign. . His word among the Benchers was law.
Upon his word often depended the reception or rejection
of the application of many an anxious aspirant to the
glovies of the profession. Respected as he was in public
life, so respected was he among students and the junior a8
well as senior members of the bar. How serene and unos-
tentatious did he appear when introducing to the Court
some successful- candidates for call to the bar, He would
enter the Court, followed by the newly called barristers’;
and if an argument were pending, or the Court otherwise
engaged, he would quietly take his seat and wait the oppor-
tanity to introduce hia care to the Court. This he would do
with his usual unobtrusiveness; and having done it, would
bow and retire. No one could witness either the scene or
the man without foeling that he was in the presence of a
good, . if Bot & great: man, @8 nnpretending as he was good
and great, B I R I

Distinguished as a politician and a lawyer, he was also
distinguished as a legislator and a law reformer. ~ Many of

e —————————
his measures will ever redound to his credit, and future gene-
rations derive blessings from his handiwork, when the band
itself is crambled into dust. The Municipal Laws of Upper
Canada will ever be a monument to his usefulness, as they
are now the glory of our land. For months—uvay, for
years—he toiled more than twelve hours a day in the pre:
paration of theso laws. His mind conoeived, his judgment
maturad, and his pen produced a system of Munieipal
law, of which no other country in the world can konst.
And notwithstanding the amendments of late years, the
law is in substance and in spirit, if not in word and letter,
that which its originator made it, The task was Hercu:
lean, and such as, we honestly believe, no other man in
Canada could have :accomplished. - In, Mr. Baldwin was
combined the deep thoughtfulness, the stesdy persévei-
ance, and the indomitable will essential to the production
of a work 80 great and so vital in its consequences for good
or for bad. He, conscious of the goodness of his unders
taking, from hour to hour and day to day, amidst heavy
engagements of a public nature, applied his mind and his
pen in the completion of it. Though short his lifeshe
lived to witness some of the good effacts of his industry
and ability ; but children yet unborn shall witness more
than any of the present generation. BT
For the complete and satisfactory system of our Jury
Laws, we are also  indebted to this eminent man.
Others may have been consulted—others may have contris
buted their mite of legislation,—but he it wais who syn-
tematized the laws, and reduced them to » shape skike
consistent with harmony and real usefulpess. - More than
this : he himself framed many provisions of an: entirely
new and experimental character, necessary to the working
of the law, most if not all of whieh have been found to
give universal satisfaction. Great as was the labér he
bestowed on the Municipal Laws, scarce less great was the
labor he bestowed on this branch' of the laws. And se-
cond only to the Municipal Laws stapda the result, as a
lasting monament of his indystry and his wisdom. Had
Mr. Baldwin ever dome mote than ensct our Munieipal
and Jury Laws, he would. have done enough to entitle his
memory to the lasting respeet of the inhabitanta of -this
Provinge. Neighhoring provinces-are adopting’ the one
and the other almost intaet, ss-an embodiment of wisdom
united with practical usefulness; equally noted for'simpli-
city and completencss of detail, not to be fonudiehywhéie.
But his legislation did not rest with the preduction of
the Municipal and Jury Laws. The same far-fecing mind,
the same untiring industry, may be traced ih the measures

.| which. eonstittited the Court of Commiot'Pleas for Upper

Canada—remodelled the constitution of the Court of Chan-
cery, and made perfeot the eonstifution of the Court’ of
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Error and Appeal. For all these, and more too, which
space will not permil us to mention, we are to a great
extent indebted to the deceased. In the preparation of
these measures he was however assisted by Mr. Blake, the
present Chancellor of Upper Canada. Members of the pro-
fession, more than the public at large, are able to appreciate
the worth of his legislation in amending the constitation of
our Courts. His aim, however, in these, as in all other
of his measures, was the publio good-—an aim so steadily
kept in view, that he himself became in truth a public
beuefactor.

During the last period that he was Attorney General,
not the least valuable service which he rendered to the
eountry arose out of the rigid supervision which he exer-
cised over bills brought before parliament. By so doing
he not only secured harmony in the legislation of the pro-
vince, but prevented the passage of measures of doubtful
character. He admitted that the government was respon-
sible for the general legislation of the country, and fel it
his duty as chief law officer to watch it with care.

Now that the man no longer lives, his deeds live for
him,~—now that he is gone from among us, to that home
into which all of us sooner or later must go, we begin to
reflect on his career; and the more we reflect, the more
we admire,—the more we investigate, the more we reflect.
His condnct as a politician, as a lawyer, as a legislator, as
& law reformer, was throughout the same—untiring and
unimpeachable—modest and incomparable. Of his career
a8 a politician we do not pretend to speak. Thas we leave
to others better fitted than ourselves to do justice to hia
momory ; but we cannot forbear mentioning that, whether
in opposition or in power, his motives were equally pure
and his actions equally above suspicion. He was in either
position a tower of strength, at the base of which selfish-
ness and malevolence lashed themselves into fury. Still
he commanded universal respect, and still he was firm to
the purpose of his life—the good of his fellow-men.

It may be expected of us, though delicate the task, that
we should utter a few words as to the appearance and
abilities of the late Mr. Baldwin. In height he was aver-
age—about five feet ten inches. In appearance he wag
stout built. In features he was heavy and grave. In
manner he was retired and unassuming. In talents he was
more than average. He lacked brilliancy, but possessed
solidity. He lacked the fire of energy, but possessed its
propulsive power. His assiduily was immense. He was, as
might be expected from a person so constituted, pains-taking
and sure-footed. He erred seldom in the correctness of his
legal opinions, and was a more successful counsel than
advooate. Hewanted fluency and seldom soared in regions
of eloquence; though he spoke at times, when excited, with

feeling and effect. His style was the reflex of the man—
plain, severe and modest. He tried more to convince than
to captivate. He was more grave than gay; but was
occasionally humorous, and has been known to use badin-
age and sarcasm as ready weapons. If his style had
any one fault more than another, it was diffuseness at the
expense of perspicuity; but want of perspicuity did not
always result from his diffuseness. On the contrary, some
of his written opinions, both as a barrister and as Attorney
(eneral, are models, not merely of industry, but of clearness.
Draft opinions of his have been seen by the writer, where-
in corrections abound, in great number, as so many evi-
dences of his care and so many helps to his perspicuity.
As a jury lawyer he was often successful when a more bril-
liant man would have failed. His candour in conducting
a case and well known honesty always gave him great
weight with jurors.

If Mr. Baldwin wanted some of the qualities of the great
man, he possessed in a marked degree the qualities of the
good man. Im his life and conduct he exemplified in no
small degree the leading characteristics of the christian,
the patriot, and the gentleman~—characteristics as much
compatible with the praetice of the law as with any other
calling or profession among men-—and which, when added
to the attributes of a lawyer, make him so much the more
a lawyer, and elevate him socially and merally among his
fellow men.

A leading characteristic of Mr. Baldwin’s mind was his
attachment to Canada as his country, and his desire to
elevate ber people socially and politically. 'Fo this end he
labored without ceasing, through good report and through
evil report. 1f at times mistaken in his views, it was be-
cause of his frailty as finite man and not from badness of
motive. He was noted for earnestness, coupled with un-
usnal tenacity of purpose. Having considered a subject in
all its bearings, he, when at the zenith of political power,
would resolve and then become immoveable. In times of
trial and difficulty, he would in spite of threats and violence
pursue the even tenor of his way.

Although apparently stolid and the most undemonstra-
tive of men, few possessed keener sensibilities or deeper
feelings. No one grieved more than he at the loss of &
relative or death of a friend. The death of his wife at an
early period it is said gave him a shock, from the effects
of which he never completely recovered.

He was a member of the Episcopalian Church, and was
both earnest and regular in the performance of his religious
duties. He was not only a moral, but a religions man—
known to be such and respected as such.

He died on 9th December, 1858, aged 54 years 6 months

and 27 days, and was buried on his own estate, Spadioa,



1859.]

LAW JOURNAL.

5

near Toronto. A few years before his death, he had the
honor to receive from lis Sovercign a Companionship of
the Bath—an honor as graceful in the giver as it was
deserved iu the recipient.

MUNICIPAL MALVERSATIONS.

Maoy things in themselves good when properly used,
arc injurious when abused. The remark is true as much
of artificial systems as of nature's gifts.

The wisest system of laws may be perverted or abused
by unscrupulous men so as to produce loss where gain was
intended, and fraud where fair dealing was designed,

The success of Municipal administration in a great mea-
sure depends on the honesty of the men en’rusted with
office, cither as councillors or their subordinates. The
custody or use of large sums of money not belonging to
one’s self is a temptation to malversation. The law, fore-
sceing the temptation and the probability of wmen falling
victims to it, has provided among other things for inquiry
into the financial affairs of Municipal Corporations.

It is cnacted that in case one-third of the members of
any Council petition for a commission to issue under the
great seal to inquire into the financial affairs of the corpo-
ration and things connected therewith, and if sufficient cause
be shown, the Governor-in-Council may issue a commission
accordingly, and the commissioner or comnissioners, or such
one or more of them as the commission empowers to act,
shall have the same power to summon witnesses, enforce
their attendance, and compel them to produce documents
and to give cvidence, as any Court has in civil cases (22
Vie,, ¢. 99, s. 239).

In the reading of this enactment the following consider-
ations present themselves. There must be a petition. Tt
must emanate from one-third of the members of the Council.
Its prayer must be for a commission to issue under the great
seal. The object of the commission must be to inquire into
the financial affairs of the corporation, and things connected
therewith. The commission is only to be issued if sufficient
cause be shown, and the issue of it is a matter left to the
discretion of the Governor-in-Council. The commission,
if issued, may be directed to one or more commissioners.
The commissioner or commissioners appointed are to have
the same power to summon witnesses, enforee their attend-
ance, and compel them to produce documents and to give
evidence as any Court has in civil cases.

Of all these points, by far the most important is that
which involves the powers of the commissioner or commis-
sioncrs when more than one is appointed.

The new law is made to differ from the law of 1849 in
this, that while the commissioners are now for the purposes
mentioned to have the same powers ag any Court has in

civil cases, formerly they had only the powers of commis-
sioners appointed under Statute 9 Vie., cap. 98, to inquire
into matters connected with the public business of tho
Provinee; and as such commissioners, have only such
powers as arc conferred in their commission, commis-
sioners not expressly authorized to summon witnesses
have no power to do so (Municipality of East Nis-
souri v, Florsman, 16 U. C. Q. B., 556). Now, however,
the powers of commissioners appointed to inquire into the
financial affairs, &e., of a Munizipal Corporation, are not
made to depend on the contents of their commission. If
appointed commissioners for any such purpose the Statute
comies to their aid, and the Statute and no¢ the commission
confers the power to summon witnesses, &e.

Thisis a change in the law deserving of attention, and the
power is not only to summon witnesses but to enforce their
attendance, and not only to ask for the production of docu-
ment but to compel their production. The enforcing of the
attendance in the one case, and the compulsion of the pro-
duction of documents in the other, may be effected, it is
presumed, by attachment for contemnpt, and in all proba-
bility fine and imprisonment. Such at least arc the powe..s
of a Superior Court in a civil case, and the Act gives to
the commissioners the powers in respect of the subjects
mentioned of “aay Court,” “in civil cases.”

It is not said that persons summoned shall, like witnesses
in civil cases, be tendered their expenses.  On the contrary,
as the attendance is required by commmissioners acting not
for their own benefit but in the discharge of a public duty,
the analogy between their position and that of a private
suitor fails; and the better opinion appears to be that in
such a case the non-tender of expenses is no excuse for
non-attendance as a witness when properly summoned
(Municipality of East Nissouri v. Horsman, ubi supra),
and that no councillor summoned as a witness has any
right whatever to charge his expenses for attendance, &e.,
to the funds of the municipality (J3. 576). But in other
respects an analogy between the municipality as to which
the investigation is being held and a suitor in a civil case,
may be found. The suitor who summonses a witness that
fails to attend, and in consequence causes the suitor to
incur costs, has a remedy against sach witness for the costs
so incurred. So it would appear that under like circum-
stances a municipality into whose affairs an investigation
is being held would have a remedy by action against a de-
faulting witness (Mun. of E. Nissouri v. Horsman, p. 568).
And in this action if the non-production of 2 document be
the gravamen of the charge, it would scem to be unecessary
either to allege or prove that the document was one ma-
terial to the inquiry (J0.).

The next subject for consideration is the expense of the
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inquiry generally.  Tor thisprovision is made. The amouat
of expense for executing the commission is to be dutermined
by the Inspector General or his deputy, and when deter-
mined to be certificd.  If so dctermined and certificd it
becomes a debt due to the commissioner or commissioners
by the corporation, and payable within three calendar
months after demand made by the conimissivner or eumimie-
sioners at the office of the Treasurer of the Corporatiun.
The determiination of the account in the manner prescribid,
apparently admits of no appeal. The Inspector-General iy,
as it were, the taxing officer in the matter; and when he
has taxed the bill, the amount taxed becumes a debt due to
the commissioner from the municipality, and, though duc,
only payable within three calendar months after demand,
To ground an action for the amount, the demand must be
made strictly as required, and that is at the office of the
T'reasurer of the Corporation (s. 240).

And here we desire to mention that the Council of a
muvicipality is not in truth the Corporation. The Council
is o changing, flecting body, while the Corporaticn is a
lasting, unchanging, never-dying body ; and for this reason
it would seem that the Corporation of a municipality may
suc the members of the Council.  (Municipality of East
Nissourd v, Lorsman, Ib. p. 576.) 'That it should be so is
manifest on the least reflection. The Councillors are in
truth the mere ugents of the Corporation, having at
their disposal large sums of money belonging to the Corpo-
ration, or, more correctly, the people, whom the Corporation
represents. If on any such inquiry as that already men-
tioned, or in any other matter, it be ascertained that these
agents or Councillors have misapplicd the moneys over
which they had a disposing power, it scems only consonant
with reason and justice that at the suit of the Corporation
tkey should be made to disgorge.

Thers is, however, difiiculty in the matter. Theoretically
a Corporation exists, but practically it is a myth. It is
something which cannot be either seen or handled. Itisa
something—though supposed to be capable of acting—only
put in motion by the members of the Couneil for a parti-
cular year. This being so, it is not likely that the Council
would put the Corporation in motion to sue themselves,
however merciless they might be upon their predecessors
in office. But this is only an argument in posse—the
allegation of a thing which may once happen, but need not
always happen. It does not affect the correctness of the
theory that a Corporation may sue the members of its
Council. Of what does the Curpurativn consist? Not of
the Couucil, but of the inhabitants. (22 Vie. ¢. 99, 5. 2.)
The case then is simply that of the inhabitants in the aggre-
gate, using a corporate name, suing uafaithful servauts, or
those who had formerly been servants and acted unfaithfully.

In the present unsettled state of the law upon the points
mentioned, of course our remarks are to be taken more as
suggestions than as positive rules of law. While they
serve to direet the attentivn of the profession to the techni-
calities of the law, they will, we believe, be of some service
1 shuwing to municipal couneillors inclined to be unfaith-
ful to their trusts, how few soever in number they may be,
that for misconduct and malversation there are better
remedics than mere rejection at the polls.  Reeently,
muuicipal councillurs guilty of breach of trust, were in a
western county indicted and punished criminally for their
misdeeds. On the present occaston, however, we do not
deal with their criminal respousibilities.

THE STATUTE LAW.—CONSOLIDATION.

The public are indebted to the Editor of the Leader for
an cxcellent article on Law English. The conductor of
that Journal always does justice to any subjeet he examines,
and speaks with that confidence which extensive reading,
calmn reflection, and ability to turn both to account, gives.
His articles, therefore, arc eminently caleulated to fix public
attention, aad (o lead to investigation and action in the
matter discussed.

It is always satisfactory to find a layman leading the way
in law reform. The subject is generally characterized as
too dry, too uninteresting to occupy a place in the pages of
a public Jevirnal not devoted to the law, and is little noticed
on its intningic merits. The true reason why it is ignored,
we believe to lie in this, that the subjeet, difficult in itself|
requires a man of more than ordinary knowledge and ability
to deal with it, especially without devoting to it much more
time and labor than the Jiditor of a daily paper can often
spare from his routine duties.

The English in which our Statutes are written, says the
writer in the article referred to, is neither JORNSONIAN nor
ADDISONTIAN ; it is not the English of HorNE TooKE or
Bishop Lovutm, nor always of LiNprLAYy MURRAY; it is
Law English, in other words, jargon, and nothing more.

“ This may seem a very sweeping denunciation; but the
woret of it is that it is true to the letter. Were it possible by
any catastrophe to destroy all traces of the English spoken or
written in Canada, except what is contained in our laws, pos-
terity, sume five centuries hence, would conclude that we spoke
not only a jargon, but that it was something very different
from the language in which the Federal Le%islaturo of the
United States clothed its legal enactments. There is asort of
old fogydom which regards all this as a very sacred thing; a
something from which it would be little short of rank impiety
to deviste. The laws, according to theso living antiquities,
must be written in jargon. ‘There is prescription in favor of
it; and the vicious practice being sanctified by the hoary head
of time must not be touched by profane fingers. Any approach
towards simplicity, they tell us, would only ond in duubt und

confusion ; there would be an end of all perspecuity, and cer-
tainty of construction would be seen no more in this mundane
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sphere. Wo might ask thesc persons what certainty there ir
in the constructinn of statutes ns they are now written, wore
the task not rendered necdless by the notorious disagreement
of the mwst cnunent lasryors upun the meaning of almust every
Statute that is framed.”

We can honestly endorse ull that is said. A great part
of the litigation of the country ariscs from this very dis-
agreement ; and plain wen must be at a loss to understand
why laws canuot be ¢ written in the plainest and most in-
telligible Inglish and French,” and be so constructed that
a mau of ordinary education can comprehend them.

Thinking people wonder why it is that mandates, which
it conce:ns all to understand—for every one is presumed to
know the meaning of the law—should be witten in an an-
tiquated and unfamiliar style—why the Legislature should
continue to speak in mysteries, instead of finding utterance
in our mother tongue.

Tho wise men of Egypt were as secret as dummies.
And even when they condescended to teach,

They lapped up their meaning as they did the mummies,
In so many wrappers tszas out of one’s reach.

But our wise men bave better examples for imitation.
Hear the Editor of the Leader again :—

“The Ainericans certainly do not use a purer English than
educated persons in Canada. There arc so many equivocal
words and doubtful terms in current use in the United States
that ono living there requires to e strictly on his guard
apninst tho unconscions adoption of such words and phrases.
1f then the simplicity of the Congressional laws does not arise
from the circumstance of purer English being used by educa-
ted Americans than is used by educated Canadians—in which
latter term we include many who are not Canadians by birth—
it must arise from some c*her cause. Defure we examine what
the difference in the structure of the laws of the two coun-
tries arises from, let us assure ourselves that American states-
men have really attained that simplicity for which we have
given them credit,”

The writer goes on to institute a comparison between tho
Acts of the American Congress and our Statutes, giving
some cxamples, and declaves that a certain Act of eight
lines ¢under our tedious prolix system of detailed recita-
tion and repetition would hiave spun out at the very least to
two pages, and a very great disadvantage in point of pers-
picuity.” ¢« Why then,” he says, ¢ have we not adopted
the simplicity of style so long used by Congress in framing
its Statutes.”” The comparison of our Statutes with Acts
of Cougress may bo odious, yet it is striking. But a model
for reform of this character may be found without secking
for it in the United States. Ere another session passes,
we trust a home model will be furnished to the Legislature.
The government, some two ycars ago, determined on a
consolidation of the statute law; and it is known that
Chief Justice Macaulay, one of the most learned jurists of
Canada, has long been engaged on the work—bringing
down to the present scssion and perfecting a consolidation
of the laws.

A first repurt was made a year ago; and ever since that
time, Mr. Macaulay, we understand, has been a ceaseless
and indefatigable laborer in reducing the whole body of the
law into compact form, simplifying the language and im-
proving the arrangement and classification of the statutes
—a most arduvus task, demanding immense patience and
a peculiar aptitudo for the work.

It is rave to find such qualities combined with profound
legal knowledge and lung practice in the administration of
the law; but they exist in Chief Justice Macaulay, and,
happily for the country, he has devoted himself with zeal
to the great undertaking.

The task of consolidation is always a difficult one; and
the language in which our statutes are written, the manner
in which they are constructc?, and the number of provi-
sions on the same subject scattered we had almost said
promiscuously over the statute book, makes the work not
only one of difficulty but of great delicacy. The statutes
having force of law in Upper Canada lie buried in some
thirty volumes. The mere work of separating them from
the statutes and parts of statutes which have been ex-
pressly repealed or become effete, and those which are
virtually repealed or rendered nugatory by subsequent
enactwents, involves as much discrimination as labor.

The whole of these thirty volumes will probably be re-
duced to two, and the lawyer, instead of requiring a cart
to carry his books to court, will be able to deposit them
snugly enough in his circuit bag.

It would be impossible in a session of six months, de-
voted exclusively to the subject, to examine, much less to
debate in detail, one-tenth part of the statutes of Upper
Cavada. The work of consolidation must therefore be
taken to a great extent upon trust. Such a work must
come accredited to the legislature, on the guarantee of one
whose learning, experience and high character, gives assur-
ance that it is well and fhithfully done. That it contains
the statute law as it is—the whole Jaw, and nothing but
the law.

Such a man is Chief Justice Macaulay. Whatever he
vouches for will be received by all pardes with perfect
confidence.

When the consolidated bills on which he is engaged be-
come law, they will be models after which future statutes may
with advantage be fashioned; for, if we are rightly informed,
the consolidated statutes ave couched in the most simple
language—all unnecessary verbiage is discarded—absurd
finical preciseness and over specification avoided,—and
grammatical rules respected, while at the same time the
law is allowed to speak in the language of the day.

But apart from the advantages of correct models for im-
itation, there are incaleulable advantages in a revision .of
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our statutes. The very ablest lawyers in the country find
it a most difficult and tedious task to discover the whole
law on any given subject; and when the disjointed frag-
ments are discovered and brought together, it is frequently
a puzzle to tell what the Jaw really intends. The subject
is so overlaid with verbiage, redundant of specification and
idiomatic excessiveness, that even the trained mind becomes
confused in the labyrinth of words. Ilow then can it be
expected that those for whom the law is framed can under-
stand the rules laid down for their guidance? “They do
not—they cannot understand them.

This want of clearness of cxpression and completeness of
structure in & law is a fruitful—indeed the most fruitful—
source of litigation. Ilundreds of thousands of dollars
are yearly spent on litigation haviog its rise from this
source, and the evil is on the increase. Whata particular
act or clause in an act means can be definitely settled only
by the Courts ; it belongs to the tribuuals of the country
to declare authoritatively the extent, scope and meaning of
a law. The Courts cannot act unless on a case brought
before them by individual litigants, and this although the
law when decided in the particular case becomes a general
rule for the determination of @/l the other cases. Thus it
is that individual litigants are made to pay for construing
acts of Parliament, and resolving doubts which, with pro-
per care in constructing the law, might have been in a
great weasure avoided.

It is a strange avomaly that the exposition of a general
law wholly depends upon casual litigation, at the cost of
individual litigants. This may be unavoidable; but it is
certainly quite possible so to frame laws that fewer doubts
and difficuitics will arise in fixing their meaning.

The first step towards this is the consolidation spoken of,
which will bring together all that is cnacted on cvery par-
ticular branch of the luw, assigning to cach its appropriate
place, and separating the grain from the chaff.

We have no hesitation in saying, that if a counsolidation
of the statute law of the country cannot be secured un-
der an outlay cost of £100,000, the money would be well
espended to secure it, and it would be a positive saving to
the country in the end.

With comparatively trifling expense, the work, we have
been told, is mow ncarly completed ; and our children’s
children will reap the advantage of the learned and pro-
tracted labors of @ man of whom Upper Canada may be
justly proud, and whose highest reward must be the con-
sciousness of being mainly instrumental in the consumation
of a noble and mighty reform—a reform for which, in ex-
tent and completeness, few parallels will be found in the
history of auy country cn the face of the globe.

HISTORICAL SKETCIH OF THE CONSTLITUTION, LAWS
AND LEGAL TRIBUNALS OF CANADA.
Continued from p. 203, vol. IV,

—_——

Fall of Quebec—DPopulation—Artcles of Capitulation—Apporntment
of Provincial Officers—Military Courts—Crimwnal Law—Royal
LProclamation — How construed — Court of Chancery — Court of
LProbate~—Other Courts.

The entire population, exclusive of Indians, was, at the
time the colony became a British colony, only 69,275.

In the 42nd article of the capitulation granted by Sir
Jeffrey Amherst, at the surrender of the whole country in
1760, it was desired on behalf of the French and Canadian
inhabitants of the province, that they should continue to
be governed according to the custow of Iaris, and the laws
and usages then established in the country. To which it
was answered, “ They become subjeets of the King.”” This
was understood to mean that his Majesty’s new subjeets in
the colony were put on the same footing as other British
subjeets in other dominions of the Crown of Great Britain,
with respect to thelaws by which they were to be governed
and the power of legislation that was to be exercised over
them for the time to come; and that the continuance or
abolition of their former laws and customs was to depend
entirely upon the future counsels which his Majesty should
think fit to pursue.

Immediately after the conquest, General Amberst, the
commander in chief, ordered that justice should be adwin-
istered by military courts established for that purpose in the
several governments. These courts were afterwardsapproved
by the King of Great Britain, and directed to stand until
the restoration of civil government.

Britain shortly afterwards adopted measures for the
government of the large territory of which, in addition to
other colonics in America, she now found herself the ruler.
I2ven before the definitive treaty of peace was signed, Henry
Elis was appointed Sccretary of the Province. Ilis com-
mission was dated 30th April, 1762. This appointment
was quickly followed by that of Nicholas Turner, to be
Provost Marshall of the Province. Iis commission was
dated on 23rd September of the same year. On10th Feb-
ruary, 1763, the definitive treaty of peace was concluded
at Paris, between the Kings of Great Britain and France,
by which the King of Fraunce on his part did cede and
guarantee to the King of Great Britain Canada, with all
its deper “oacies, as well as the Islands of Cape Breton, and
all the mcor islands and coasts in the Gulf and River of St.
Lawrens2; and the King of Great Britain, on his part,
agreed to grant the liberty of the Catholie religion to the
inhabitants of Canada, and to give the most cffectual orders
that his new Roman Catholic subjects might profess the
worship of their religion according to the rites of the
Rowish Church, as far as thelaws of Great Britain permit.
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By this reference to the laws of Great Britain, it would
seem to have been the intention of the parties that those
laws should have been the fundamental rule of government
in the province. The power of the King by his preroga-
ﬁ\.re to introduce the laws of England into conquered coun-
tries, in the absence of other provision by treaty, was ac-
knowledged on these occasions. But although a country
conquered by British arms becomes a dominion of the Sove-
feign in right of the Crown, and therefore necessarily sub-
Ject to the legislative power of the British Parliament, yet
the laws of the conquered country, at least the civil laws,
continue until altered by the conquerors.

It does not seem that the laws of Canada experienced
much, if any, change for several years after its surrender.
The criminal law of England was however considered as
introduced by the conquest, it being said that this part of
dfstnbutlve and executive justice is so inherent in domi-
nion and so much an emanation of every government, that
the very instant a people fall under the protection and
dominion of any other state, the criminal or crown law of
that state ipso facto operates. A

On 7th October, 1763, George the Third, with the view
of securing the inhabitanis of the country surrendered in
the enjoyment of sound laws, and with the further view of
encouraging colonization, issued a proclamation. :

4Aft'er reciting the great benefits that would acorne to
the eommerce, manufactures and navigation.of his subjects,
by reason of the acquisitions in America secured by the
treaty of 10th February previous, he declared that he had
granted letters patent under the great seal of Great Britain
to erect within the ‘ceded country four governments, in-
cluding that of Quebee, which embraces the present Pro-
vince of Canads. He also declared that, in the letters
patent by which these governments were constituted, he
had given express direction to the Glovernors, so soon as
the state and circumstances of the colonies would admit
thereof, with the advice and consent of his Majesty’s
Councils, to summon a general assembly within each go-
vernment, in such manner and form as was used in the
colonies and provinces in America then under his Majesty’s
immediate government. He then proceeded to show the
extent of his design, by a full declaration of the nature and
power of the assemblies when called, by reciting that he
had given power to the Governors, with the consent of the
Council and the representatives of the people, to make laws,
statutes and ordinances, for the good government of the
people, as near “as may be to the laws of England,” and
under such regulations and restrictions as were then in use
in other colonies. As it might happen; owing to the then
- circumstances of the colonies, that no assemblies could for
some time be called, he declared that, ““in the mean time,”

me——— =
all persons inhabiting or resorting to the colonies might
confide in his royal protection for the enjoyment of the
benefit of the laws of England. For this purpose he de-
clared that he had given power to the Governors of the
colonies, with the advice of Councils, to erect and consti-
tute ¢ courts of judicature and public justice, for the hear-
ing and determining of all causes, as well criminal as civil,
according to law and equity, and as near as may be agree-
able to the laws of England.” A
Although George the Third did not in express terms d

clare thatthe law of England should be the law of Canada,
yet, bearing in mind the 42nd article of the treaty of capi-
tulation in 1760, and likewise remembering the terms of
the definitive treaty of Paris, it was by many of the inha-
bitants understood that the English laws had been intro-
duced. The commission of General Murray, governor-in-
chief, dated 21st November, 1763, and the royal instrue-
tions accompanying the same, were predicated upon this
understanding. Both the commission and instructions con-
tained many references to the laws of England, on a variety
of subjects, and neither contained a saving of any part of
the French laws. It is only right however to observe that
there was much difference of opinion upon the question,
even among the highest legal authorities, and that among
the people generally there was the greatest perplexity.

—
—

‘Besides power to sammon assemblies, and to constitute

courts of justice recited in the proclamation, the commis-
sion contained an authority to appoint Judges, and, when
necessary, commissioners of Oyer and Terminer, justices of
the peace, and other necessary officers and ministers.

On 19th March, 1764, General Murray, in addition to
his commission 88 governor, received a commission appoint-
ing him Vice Admiral in the province of Quebec, and ter-
ritories thereon depending ; a title which his successors, to
the present time, have ever enjoyed.

One of the first acts of General Murray and his Council
was to pass an ordinance confirming the decrees of the
military courts established by General Amherst. The act
which did so declared that from 8th September, 1760, the
the date of the capitulation of Montreal, to the time civil
government took place throughout the province, all orders,
judgments and decrees of the military courts at Quebec,
and of all other courts of justice in the government of
Quebeo, should be approved, ratified and confirmed. An
exception was made as to cases in which the velue in dis-
pute exceeded £300 sterling, wherein an appeal within a
limited time was given to the Governor in Council. Where
the value exceeded £500 sterling, a still further appeal was
given to the King in Council. This ordinance was passed
on 20th September, 1764.

On Wednesday, the 9th April, 1766, a special conneil
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was held at the Castle of St. Louis, in the city of Quebec,
to take into consideration the nccessity there existed for
courts, and the bust mode of creating them. At this
council, besides the Governor-Genceral Murray, there were
ZEmelius Irving, Walter Murray, Adam Mabane, Thomas
Dunn, Francis Mounnier, and James Goldfrap.

The following entry was then made in the book of state,
the original of which the wnter has himself seen :

“In Chaneery.—It being agreeable to his Majests's
instructions that the courts of justice in this Province
should be as near us possible to the plan and mode of prac-
tise used in Ilalifax, in Nova Scotia; and whereas the
Attorney-General has informed this Board that the Gover-
nor there sits as Chancellor, with the assistance of the
Council, resolved, that from henceforth all bills in Chan-
cery be addressed to the Governor in Council.”

Such was, as may be said, the introduction of the Court
of Chancery in this Province, though the generally received
opinion is that the period of the introduction was much later
—in fact as late as 1837, when a Court of Chancery was
in Upper Canada created by statute.

In the same state book from which we make the above
extract, there is also the following singular wemorandum :

¢ Mr. Kneller having begged leave to resign his office of
Register of this Court [Chancery], he being a practiser in
the same, he is fearful it may open a road to ccnsure, by
his thus acting in a double capacity.

It is therefore resolved to admit his resignation for the
reasons aforesaid, and that James Potts be appointed
Register in Mr. Kneller’s room.”

In the same book, under date 10th April, 17606, there is
the following entry :

¢« Tn Chancery.—Filed a bill for Moses Hagan, ‘plaintiff,
against Stephen Moore and Hugh Finlay, defendants.

Mr. Kneller, soliciter for plaintiff, moved the court
that a subpeena might issuc against the defendants, return-
able immediately.

Grantcd on reading the common affidavit returnable on
the 1Sth instant.”

So we find the court, on another day (17th April), upon
the application of a sulicitor named Morrison, acting for the
defendant in the above canse—the first probably instituted
under British rule—grant ¢ fuurteen days to plead, answer
or demur to the plaintifl’s bill, not demurring alone.”

Indeed a perusal of the successive entrics in this book
shows that the court net only excercised the general juris-
diction of a Court of Chancery, but very closely observed
its practice.  Motions to amend and to dismiss hillsappear
to have been frequent.  Commissious to examine witnesses
were issued ; and when retarned, opened and used in the
ordinary manner.  Injunctions were granted both absolute

and conditional, and in certain cases dissolved. Contempts
were punished by attachment and sequestration.  Estates
were administered, and creditors compelled to prove their
claims before the Master, as at present. Masters were
appointed in different parts of the Province, and discharged
duties similar to the Deputy Masters of the court in Upper
Cunada at the present day. And what is still more strange,
it would appear from an entry made on the 22nd August,
1766, that parties tv a cause were allowed o give evidence
us well for as against themselves.

It would also appear from the old books of state, that at
this early period letters of administration to the estates of
deceased persons were regularly issued. As early as the
26th August, 1769, an entry appears of letters of adminis-
tration, granted by the Governor-General, Lord Dorchester,
of the eostate and effects of Peter Travers, deceased, to
Richard Travers, Fanny Hodgson, Swete Woods and John
Gordon. So in subsequent years, similar letters were issued.
Of these, entries were made in a buuk different from that
in which the proecedings of the Court of Chancery were
recorded. From this it is inferred that the proceedings
were not only distinet, but had in different courts, though
composed of the same Judges, viz., the Governor and his
Council. 'The one was a Court of Probate, as the other
was a Court of Chancery.

Nothing, however, can with distinctness be gathered as
to the jurisdiction, number or names of the courts at this
time esisting. The Governor-General seems to have been,
cither with or without his Council, court and jury in all
matters of litigation. The administration of justice was
then as rude as the wants of the people were few and
simple. The first trace we have of a perfect establishment
of courts, is to be found in the year 1776. In this year
the Governor-General, by order in Council, constituted a
series of courts of justice, concerning which we have ample
information.

THE LATE ROBT. BALDWIN—MEETING OF THE BAR.

At a meeting of the members of the Bar, held on Sat-
urday, Dec. 11th at 12 o’clock, in the Convention Room,
at Qsgoode ITall, for the purpose of paying such tribute to
the memory of the Ionorable Robert Baldwin, C. B., late
treasurer of the Law Socicty of Upper Canada, as his high
psition and marked integrity deservedly entitled him to,—
the following resolutions were passed ;

Muved by Mr. Attorney General Macooxarn, and scconded
by Grorer Ripovr, isq.

«That the death of the ilonorable Robert Baldwin, C. B.,
late treasurer of the Law Saciety of Upper Canada, is to this
meoting, and to the whole profession, a cause of profound re-
gret.”
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Moved by the Hon, Joux Saxpriero Macnoxarn, Q.C., sec-
onded by the Hon P. M. Vaxkovenser, Q. C.,

“That the legal knuwledgo and ability of the late ]}ubcx;t
Baldwin seeured to him the high respest of the Bar, while his
pure love of justice and the uoaffected honesty of his character
commanded the sincore admiration and esteem of all who knew
him.”

Moved by Dr. Conxor, Q. C., scconded by the Ifon. Georce
Snrrwaop, Q. C,,

“T'hat the members of the Bar do attend the funeral of the
late Rubert Baldwin, on Monday nest, in their rubes, and wear
mourning thereafter for the period of une month.”

Moved by Secker Broven Esq., Q.C., seconded by Jomux
ecror, Esq.,

“ That & copy of these resolutions be communicated to tho
family of the late Robert Baldwin, by George Ridout, Adam
Wilson, and John Hector, Esqs.

. Moved by War, A Caxenert, Esq. seconded by Joux Roar.,
2sq.,

*That a copy of these Resolutions be transmitted to the
Benchers of the Law Society, at their meeting in Hilary Term
next, with a request that such Resolutions may be entered
upon the records of the Society.”

It was then unanimously agreed to by all the members pre-
sent, that a portrait of the late Hon. R. Baldwin be procured
and be presented to the Law Socicty, to be placed in one of
there public rooms at Osgoode Iali.

ADAM WILSON, Cbairman.

LAW SOCIETY.

The attention of students and cthers interested, is direc-
ted to the advertisement of this Soclety in our columus for
this month, and more particularly to that part of the adver-
tisement which anuounces that for the future a thorough
familiarity with the preseribed subjects and books will be
required from candidates for admission as students.

IMPORTANT DECISIONS.

Through the courtesy of C. Robinson, Esq., Reporter to
the Court of Queen’s Bench, we are enabled to publish in
this number the cases of Martin v. Knowles and Hope v.
Lerguson, decided last term, on the law of arrest—and
fees to Registrars.

It is always pleasing to us to acknowledge such courte-
sies from the Reporter of the Queen’s Bench, particularly
as we have scldom reason to do so with regavd to his con-
frere of the Common Pleas.

ANOTHER IMPORTANT DECISION.

The case of Lowlcy v. Whitehead, in other columns, will,
we are sure, be read with interest by Couoty Judges and
others interested in the administration of justice in these
courts. It decides that a plea putting title to land in
question, if verified as required by statute, ousts a County
Court of all jurisdiction ; so that a nonsuit or any proceed-

ing in that court subscquent to the pica, is coram non
Judice.

DIVISION COURTS.
OFFICERS AND SUITORS.

ANSWERS TO CORRESPONDENTS.

1o the Editors of the Law Journal.
Niscara, 300 Nov,, 1858.

GextLeueN,—As no form was printed by the Commission-
ers in 1854 for a Summons to issue upen default, in compli-
ance with an urder to pay by instalments or vtherwise on a
Judgment Sumwmons, clerks find themselves at a loss, and
Judges are appealed to, to instruct them. The defaults are
more numerous now, and I have more frequent applications
from my own clerks and other Counties. I send aform used
in our Count{' in substance for some time past,

It may bo liable to the objection of prolixity, in repeating
the former terms of Judgment Summons; but inasmuch as
tho clause to show cause why the defendant has not complied
with the Judge’s order to pay by instalments or otherwise is
added, the repetition cannot vitiate; and as new evidenco
may disclose the existence of facts not within the plaintiff’s
knowledgo or reach at the return of the first or Judgment
Summons, a further inquiry may he justified by this prolix
form of Summons, to strengthen the Judge’s action thereon.

I am aware that other Judger merely summon the defend-
ant to know why be did not obey.

Some Judges, I believe, have fallen into the error of making
an order to pay, or he committed, and of authorizing or coun-
tenancing s warrant of commitment in default of payment.
This practice is of course illegal.

If an approved form of Summons, to meet the frequent
occurring cases, were published in your Journal, I think it
would ho of very great service to wne clerks at present, and
bo the means probably of establishing uniformity.

T'am your most obedient,
A. CauPBELL,
Judge of Lincoln.

Summons to Defendant after order on Judgment Summons for
defanll in payment.

No. 50 of 1858, or No. 302 of 1857, or No. 192 of 1857.

Between  Joux Browx, Plaintiff,
and
Tnoxas Joxes, Defendant.

Wnereas at the sittings of this Court, (or of &c.) holden at
the —— in the Town —— of —— in the County of —— on
the —— day of —— 18—, the nbove named Plaintiff obtained
a Judgment against you for the sum of Pounds zad
Shilligs, (or dollars and cents) for debt, besides interest
thercon and costs be paid ——, and which said Judg-
ment remained unsatisfied.

And whereas by a Summons bearing date tho —— day of
—_— 18—, {pu were summoned to appear at the then next
sittings of this Court, holden at the —— in the —— of ——

in the County of , on the —— day of ——, 18-, at the
hour of —- of the clock in the forenoon, to ho then and
there examined by the Judge of the said Court touching your
estate and effects, and the manner and circumstances under
which you contracted the said debt, which was the subject of
the action in which the said Judgment was obtained against
you, and as to the means and expectations you then (at the
time of contracting) had, and as to the property and means
you still had (at th:e said last day aforesaid) of discharging
the said debt, and as to the disposal you may have made of
any of your property.

Avnd whercas upon your appearing thereto, and upon ex-
amination aud hearing of both parties, (or of you, and the
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evidence, if any) it appeared to the satisfaction of the said
Judge, that you then had (or had since the Judgment obtain-
ed against you, ns the case may be) suificient means and
ability to pay the said debt and the interest thereon, and costs |
so recovered against you; and the said Judge did then and
there order and direct that you should pay tu the said Plain-
tiff the sum of —— debt, and interest then accrued, and —
costs, and also —— costs of the said last mentioned Sum-
mous, to be paid as follows, that is to say, the sum of — to
be paid on the — day of ——, 18—, the further sum of ——
to be paid on the —— day of ——, 18—, or forthwith (as the
case may be).

And whereas the Plaintiff alleges that you have not paid
the — and —— instalments of —— cach, (or the said
sums) 80 ordered to be paid.

You are therefore hereby summoned to appear at the next
eittings of this Court, to be holden at the —— in the town
——— of ——in the County ¢f —— on the — day of —,
18—, at the hour of —— of the clock in the forenoon, to be
then and there examined by the Judge of the said Court
touching your estate and effects, and the munner and circum-
stances under which you contracted the said debt, which was the
subject of the action in which the said Judgment was oblained
against you, and as to the means and expeciations you then had,
and as {o the property and means you still have, of discharging
the said debt, and as lo the disposal you may kave made of any
of your property, and as to the reasons why yo have not paid
to the f’lamtiﬁ' the said —— and —— instalments of —
each of the said debt, so ordered to be paid by you, £s last
above mentioned and recited, pursuant to the said order of
the Judge.

And take notice, that if you do not appear in obedience to
this Summons, you may by order of this Court be committed
to the common jail of the County.

Given under the seal of the Court, this —— day of —,

By the Court.
——————Clerk.
Amount of Judgment, £
o ¢ Instalment, £
Cost of this Summons, £
Note.—The latter part in italics may be superfluous, but
cannot vitiate. Clerks may omit or adopt, as the Judge of
the County directs.

[Our best thauks are duc to J udgo Campbell for his com-
munication and the form subjoined, and we are sure that the
Judges and Officers of the Courts will duly appreciata it.

The subject is so well put by the learned Judge, that there
is but little left for us to say.

The practice of issuing summonses withous recitals is ob-
jectionable, if not illegal, and an order in the alternative to
pay or to be committed is clearly bad.—In re I. Kinning, 4
C. B. 507.

A Judgment debtor having been ordered to pay the debt
by instalments, under the 8 & 9 Vic,, ¢. 107, s. 1, was com-
mitted to prison for default of payment of one instalment.
"The prisoner having been brought up on a habeas corpus, and
the warrant not showing that the debtor had been summoned
to show cnuse why he Lud made such default, it was held de-
fective, and the prisoner was discharged.

And in Kinning 7. Buchanan, 8 C. B. 271, it was held that
an order to commit wag invalid, because it did not show that
o previous summons to show cause why he had made default
in payment of the instalment, had been served.

The excellent form sanctioned by a Judge of Mr. Camp-
bell’s standing and experience, will assuredly be of greas)
servico to the clerks at present, and a means of establishing
uniformity in the future.—Eps. L. J.] ‘

To the Editors of the Law Journal.
PrestoN, 17tk December, 1858.

GexTLEMEN,—In compliance with your request in your last
July Number, page 157, soliciting communications vn deci-
sions made under the &th Section of the D. C. E. Act of 1853,
respecting the question, “ Where the cause of action arose,”
I beg to send you one,

The case was as follows :—The propristors of the Waterloo
Nursery in this Division had an agent employed travelling
through the country, taking orders for trees. These orders
were given on a regular printed form, with instructions from
the purchasers where to deliver the goods. The agent brought
home those orderad ; the goods were forwarded and delivered
according to such instructions, and charged on account.

In the fall of the year the ngent was again sent out, with
orders to coilect the accounts, after which the proprietors
of the Waterloo Nursery sued the persons who had not
paid their accounts on demand made by the agent; the suits
were entered in this Division. At the trial several suits were
defended on the plen that the cnuse of action arose in the Di-
vision where the order was given, and not in the Division in
which Plaintiffs carried on their business.

His Honour the Judge ruled, that where a party had & re-
gular agent employed taking orders, and such orders were
given in a printed or written form, by which it appeared that
the party ordering did request the proprietors of a certain
establishment to forward certain goods to them, as in this in-
stance was the case with the proprietors of the Waterloo Nur-
sery, the debt was contracted at the establishmentof the pasty
to whom the order was addressed, and that, therefore, in
this case the cause of action arose in this Division. Judgment
aceordingly for the Plaintiffs,

While referring to the 8th Section of the D. C. E. Act of
1853, permit me to ask what effect that Section has on Sec-
tion 54 of the D. C. Act of 1850, in connection with Rule 31,
or whateffect that Rule has on the 8th Section ?

By Section 54.—A debtor may make confession before suit
commenced, before any Bailiff or Clerk of said Courts.

By Section 8,—A Creditor may sue either where the debt
was contracted, or where the debtor resides.

By Rule 31.—Application for Judgment shall be made at a
Court holden for the Division wherein the confession or ack-
nowledgment was taken.

If now a debtor who has contracted a debt in a Division
other than theone in which he resides, makes confession {ac-
cording to Section 54 and Rule 31) in the Division in which
he resides, and the creditor afterwards sues him in the Divi-
sion in which the debt was contracted—which of the two
suits will only be maintainable ?

The debtor in confidence of the privilege granted by Section
54, makes that confession in order to save the fees for issuing
a copy of summons, copy of demand, for service, mileage, re-
turn fce and affidavit, and also the unpleasantness of a bailiff's
visit, and the calling of his namo in open Court. If, how-
ever, the creditor’s privilege, granted him by the 8th Section,
supersedes that of the debtor above quoted, then the privilege
of a debtor is at present only confined to debts contracted in
the same Division in which the debtor resides. And also, if
the middle portion of Rule 31 is to be understood, that it is
optional for the creditor to apply for judgment on such con-
fession, it may then be inferred that his non-application for
such judgment within tho limited time will make such confes-
sion void, and thereby also the debtor’s privilege, conferred by
Scction 54, diminished. But if the meaning of the latter part
of Rule 31 is, that if a creditor wishes to recover his claim,
ke must apply for Judgment al the Court where such confession
was gicen, and that he has no right to sue in any other Divi-
sion for the same claim, it would then appear that by that
portion of Rule 31, the creditor’s privilege, granted Ly Sec-
tion 8, is impaired, and that in such case it would bo neces-
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sary for a creditor, before entering a suit, to make inguiry
whether the debtor has not already made confession, and if
this be requisite, the question which naturally would follow
would be where to make such inquiry, since the 54th Section
gives power to any Bailiff or Clerk of the Courts to ac-
cept and take confession from any debtor. Taking these
words literally would give to creditors a rather wide field for
obtaining information, while it would allow debtors to choose a
Court which might be very inconvenient, if not also unsafe

apd unjust, in respect to distance and time of sittings for gre-
ditors, and would not be in the spirit of equi}t{ which gene-
rally appears in the Division Court Acts and Kules.

I also beg leave to inclose a form of * Bailif’s Return” on
Summonses served. Under its different headings the Bailiff
makes his statement. In the last column * Remarks” he
states upon whom served, as * per”’ for personal, wife, daughter,
8om, or as the case way be; and if served out of Division, he
marks O. D. Thus in taking costs I can &t once, without
being required to look at'the Sammons, arrive at the proper
amount. ' Ltake his affidavit to the return, after having com-
K"n'd it with the Summonses returned, and also take on it

is receipt for the money paid him for his services, and then

file it. This method of making *‘ Return” has saved me

considerable labour, and I have no doubt has likewise ob-

viated many misunderstandings between myself and the

Bailiff, to which other Clerks and Bailiffs that do not follow
this, or a similar plan, have been subject to.
In the meantime I beg to remain,

Respectfully yours,
Orro Krotz.

[Mr. Klotz has our thanks for the case communicated.

. Wao think our correspondent has misapprehended the mean-
Ing of Section 54 in conneotion with Ruale 31. Section 54 of
the D. 0. Act has a double bearing,—it provides for taking
confessions after suit commenced, with respect to which no
difficulty is suggested ; and also for taking dcknowledgments
before suit commenced.

This proceeding is analogous to the Cognovit Actionem and
Warrant of Attorney, &c,, in the Superior Courts ; and there
the instrument must be obtained through the intervention of
an officer of the Court (an Attorney), to guard agdinst fraud.
In the proceeding in the Division Jourt tﬁ: Clerk and Bailiff,
officers of these Cotirts; are put in the place of an Attorney ;
but in neither Court is the officer to act withous instructions
Jrom the creditor. No such difficulty as suggested can_there-
fore occur. The Rale No. 31 is in furtherance of Section 54,
and obviously designed to prevent judgments by confession
being perverted to fraudulent ends, y requiring such confes-
sions to show on their face the true grounds and considera-
tions on which they are given, and requiring also promptness
in the application to enter judgment.

Such partioulars as are required must of course be given by
the creditor to the officer ; and neither Clerk nor Bailiff has
authority to interfere in ﬂng man’s business without instruc-
tions. A debtor may tender such a confession drawn up to
an officer, but it is quite at the option of the creditor whether
he will or will not accept it after being notified.

With regard to confessions before action, at the instance of
the creditor, and in compliance with the provisions of the
54th Section and the 31st Rule, any Court to which the debtor
ohoses to sive jurisdiction, by signin
Court, and before one of the officers thereof, may entertain it ;
but in no case will the Court order judgment to be entered
unless on application of the creditor. . . S

We subjoin the form of the Bailif’s Return spoken of by
M. Klotz. We know that a similar one is used in Counties
wherein we have acquaintance with the practice, and with
much convenience and satisfaction to all concerned.—Eps.L.J.]

a confession in such |

BAILIFF’S RETURN.

Return of A. W., Bailiff of the Second Division Court {or
the County of Waterloo, of all Summonses delivered to him
for service, and returnable pursaant to the 11th Rule, en-
suing sittings of the Court, the —— 18—,

3%
te =2lA t
No. | Plaintiff. | Defendant. g:“i::‘ é| ofni?e::. Remarks,
!

| . _E !
IR
To the Editors of the Law Journal.

Southampton, Dec. 14th, 1858.

GenTLEMEN,—Your known readiness to answer queries re-
specting Division Court Law and pra.tice, will, I feel assured,
excuse the liberty I am taking in asking a solation of the fol-
lowing questions: . < s

1. A obtains a_judgment against B in say the third Divi-
sion County of Waterloo, and B obtains a judgment against A
in the ninth Division Huron and Bruce,—Can one of these
judgments be set off against the other? I infer, from Sec. 51
of the Division Courts Act of 1850, that they can. IfIam
right, what is the process of effecting the set off ? .

2. C obtains a judgment against M, and M applies for a
new trial, which is granted. Can M demand a Jury for the
second hearing ?

3. When original is not produced, is it the duty of the Clerk
of a Division Court to issue an Alias Summons, without the
Plaintif’s orders? If not, can he withdraw the suit, and
charge the costs to plaintiff, or in case of a deposit being made
can . e apply it in payment of the costs, and withdraw the
sait

4. A assigns his debts and effects to B in trust for the bene-
fit of his creditors, B sues a number of Book Accounts, in A’s
name, on which the money is recovered. Can the Judge order
any of the money 8o recovered to be paid to “tg of A’s Judg-
ment creditors? I am in this case presuming that the money
eannot be levied as in Court. .

5. Oan ae:l‘lafi-mte who has made an assignment of all his

roperty, 1 act in that capacity? If not, by what pro-
gu; oaz e boyprcwmtod in m?«'mt of his polgmhng to do
80 » :

6. Does the 75th section of the Act 22nd Victoria, cap. 99,
entitle a non-resident freeholder to vote at a Municipal Election ?
An angwer to the foregoing will oblige,
Yours &e,, -

. .

El. We apprehend that the Judge would not make the order
unless both judgments were within his jurisdiction. It is pro-
bable, however, he might direct a stay of the execution on &
Judgment under his own cognizance, if satisfied that another
Judgment elsewhere ought to be allowed to be set off against it,
80 a8 to enable the last mentioned judgment to be transferred
for that purpose. The practice would be in the-case put, to
remove the judgment (under 18 Vie. ch. 125, sec. 3,) from the
Counties of H. & B. to the County of W., or vice vérsa, and
thea solicit the action of the Judge under the 51st séc. of the.
. C. Act. ;

2. We think not—the 32nd section of the D. C. Act makes
it @ condition precedent to the trial by Jury that the Plaintiff
shall give notice at the time of entering his suit to the Defen-
ggnt within five days after the service of the summons upon

im. o
3. Not unless instructions to that effect have been expressly

given, or may be implied. '
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4. We think not.

§. 'The point is by no means clear, but our opinion is that ho
cannot legally continue to act. The legal remeds would be
by action under the Statute or application to the Court.  The
Government would probably entertain it also as & ground for
superseding it.

6. We beliove that such is the meaning of the section and
the intention of the Legislature in passing it. See * General
Correspondence.”—Enbs. L. J.

e

THE MAGISTRATES' MANUAL.

BY A BARRISTER-AT-LAW—Corrniont REstRvep).
Gunlinued from page 277, Voi. IV.

VI.—Ba1nixa ok CoMMITTING 1'0R TRIAL.

Lower of tico Justices~—~When any person appears be-
fore any magistrate charged with a felony or suspicion of
Jelon, and the evidence addueed is, in the opinion of the
magistrate, sufficient to put the accused on his trial, but
does not furnish such a strong presumption of guilt as to
warrant his commital for trial, such magistrate, jointly with
some other magistrate, may admit the accused to bail, upon
his procuring and producing such surety or suretics as in
the opinion of the two magistrates is sufficient to ensure his
appearance at the time and place when and where ke is to
be tried for the offence of which he is acensed.*

Form of recognizance.—~When it is in such case deeided
to admit to bail, the two magistrates should take the recog-
nizanee of the accused, and his surety or surctics, condi-
tioned for his appearance at the time and place of trial,
and that he will there surrender and take his trial, and not
depart the Court without leave.

The recognizance may be in tbis form :}

Province of Canada, (County or United Counties, or as the case
may be) of ——.

Be it remembered, that on the —— day of ———, in the year of
our Lord ———, A. B. of —— (ladorer,) L. M. of ——, (grocer,)
and N. O. of ——, (butcher,) personally came before (us) the
undersigned, two of Her Majesty’s Justices of the Peace for the
said (County or United Counties, or as the case may be,) and seve-
rally acknowledged themselves to owe to our Lady the Qucen the
several sums folloMing, that is to say: the said A. B. tho sum of
——, and the gaid L. M. and N. O. the sum of ——, cach, of good
and lawful current money of this Province, to be made aud levied
of their scveral goods und chattels, lands and tenements respee-
tively, to the use of our said Lady the Queen, Iler Heirs and Suc-
cessors, if he, the said A. B., fail in tho condition endorsed.

Taken and acknowledged the day and year first above mentioned
at —— befors us. I ‘I'

» AN

CONDITION.

The condition of the within written Recognizance is such, that
whereas the said A. B. was this day cbarged before (us,) tho Jus-
tices within mentioned for that (§c. as in the Warrant); If there-
fore the said A. B. will appesr at the next Court of Oyer and
Terminer or General Gaol Delivery (or Court of General Quarter
Sessions of the Peace, &e.,) to be holdenin and for the (County or
United Counties, or as the casc may be) of ——, and there surrender
himself into the custody of the Keeper of the (Common Gael or
Lock-up Jouse) there, and plead to such Indictment as may be
found against him by the Grand Jury, for and in respect to the
charge aforesaid, and take his trial upon the same, and not depart
the said Court without leave, then the said Recognizance to be
void, or else to stand in full force and virtue.

Notice theresgf.—~The accused giving the bail is in this,
as in other cases of bail, eatitled to reccive from the magis-
trates & notice in this form ;*

Take notice that you A. B., of , are bound in the sum of
——, and your suroties (/. AL end N. 0.) in the sum of ——,
each, that you A. B. appear (§¢. as m the condition of the Recog-
nizaace,) and not depart the said Court without leave; and unless
you, the said A. B., personally appear and plead, and take your
trial accordingly, the Recognizanco entered into by you and your
suretics, shall be forthwith levied on you and them.

Dated this ~—— day of ——, one thousand eight Lundred and
—_ J. 8.

Power of one Justice—When the offence committed, or
suspeeted to have been commitied, is a misdemeanor, an
one Justice mayadmit to bail in the manner last mentioned.
In such case, the magistrate may in his discretion require
the bail to justify upon oath as to their sufficicucy ; which
oath the magistrate is himself authorized to administer;
and in default of the accused procuring suficient bail, the
magistrate may commit him to prison, there to be kept
uatil delivered according to law. §

Power of County Judge.~—Iu all cases of felony where
the accused is finally committed, any County Judge, who
is also a Justice of the Peace for the County within the
limits of which the accused is counfined, in his discretion,
on application made to him for the purpose, may order the
accused to be admitted to bail on entering into recogniz-
auee, with sufficient sureties for such an amount, before
two magistrates, as the Judge direets.}

Duty of Justices in such case.—1It is thercupon made the
duty of the magistrates to issue a warrant of deliverance,
and attach thereto the order of the Judge.

Form of Wurrant of Deliverance.—Tho warrant of deli-
verance may be in this form :§

Province of Canada, (County or United Counties, or as the case
may be) of ——.

To the Keeper of the Common Gaol of the (Couniy or United
Counties, or as the case may be) at , in the said (County or
United Counties, or as the case may be) of ——.

Wherens A. B., late of ——, (laborer), hath before (us,) ({wo)
of Her Majesty's Justices of the Peaco in and for the said {County
or United Counties, or as the case may be) of , entered 1nto his
own Recognizance, and found sufficient surcties for his appear-
ance at the next Court of Oyer and Terminer or General Gaol
Delivery (or Court of General Quarter Sessions of the Peace, &c.) to
be holden in and for the {County or United Counties, or as the case
may be) of , to answer our Sovercign Lady the Queen, for that
(§c. asn the Commitment), for which he was taken and committed
to your said Common Gaol; These are therefore to command you
in Her said Majesty’s name, thatif the said A. B. do remain in
your custody in the said Common Gnol for the said cause, and for
no other, you shall forthwith suffer him to go at large.

Given under our Haunds and Seals, this day of
year of our Lord ——, st ——, in the (County, §¢.) of

aforesaid.
J.S. [r. s]

Certain offences not within their jurisdiction.—No ma-
gistrate or magistrates, or County Judge, is empowered to
admit to bail any person accused of treason or murder. No
such person can be legally bailed cxcept by order of Her
Majesty’s Court of Queen’s Bench or Common Pleas, or
one of the Judges thereof in vacation, who are empowered
to admit to bail as well any person accused of misdemeanor
or felony.||

, in the

* 16 Vie. ¢. 179, 8. 15, + Ib. Sch. 8. 1.

%1b, Sch. S.2. $Ib.815. $Ib. 2Ib. Sch. 8.8 Ib.s 15
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Duty of Justices when admitting to lail.—In all cases
where a magistrate or magistrates admit to bail any person
in prison charged with the offence for which he is so ad-
nuitted to bail, it is the duty of the magistrate or magis-
trates to send the keeper of the prison a warrant of delive-
rance, in the form above given, under his or their hand
and seal, or hands and seals, requiring the keeper to dis-
charge the person admitted to bail, if detained for no other
offence.*

Duty of Keeper of Prison.—Upon the warrant of deliver-
anes being delivered to or lodged with the keeper, it is his
Zuty forthwith to obey it.t

Inspectors and  Superintendents of Police, &c.— Any
inspector and superiutendent of police, police magistrate,
or stipeadiary magi.trate appointed fur any territorial divi-
sion, has power to dc alone whatever is hereinbefore autho-
rized to be done by any two or more magistrates. In such
case the forms may be varied so far as necessary to render
them applicable.}

Smmg—

U, C. REPORTS.

QUEEN’S BENCH.
Reported by C. RomixsoN, Esq, Barrister-at Law.
TRINITY TERM, 1838,

Powsty v. WinTenreap.
Qounty court—"le to land n questisn—Practice.

In an action of trespass fu a county court defendant pleadid pleas bringinge the
titly to land in question, accompanying them with the afidast required by S
Vie, ch 13.scc, 13. A nonsult having been ordered,—

Ield, upon appeal, that tho effect of the pleas was to oust the jurisdiction of tho
court altosether: that the judge should therefure have refused to entertain the
caso; and that the judgwment of nonsuit must bo reversed.

Appcal from tho county court of the County of Perth.

The first count of the declaration charged that the defendant,
boing engaged in construeting the Buffalo and Lake Hurou Rail-
way across the plaintiff’s lands, and iu making a certain bridge
_ax{d cmbankm.cup across A stream near to his close, intending to
injure the plaintiff, so carclessly andimproperly executed the work
that the waters of the stream were thereby dammed back, and
overflowed the plaintiff’s land.

The second count was for breaking and entering tho plaintiffs
close, and encumbering tho ssme with stones and other materials

C.,
Defendant for & fourth plea, pleaded to the first count, that the
land was the soil and freehold of the Buffalo and Lake Huron
Railway Company, and that he committed the alleged trespass as
their servant, and by their command; and fifthly, » similar plea
to the sccond count. These pleas were nccompanied by un afiida-
vit of defendant, as required by the 8 Vic., ch. 18, sec. 13, that
they were not pleaded vexatiously, or for the mere purpose of ex-
cluding the court from baving jurisdiction, but contained matter
which the defendant believed was necessary to enable him to go
into the merits of the case.
. At the trialit was objected by defendant’s counsel that the plead-
ings put in issuo title to land, and that the plaintiff, should be
:mnsuxtc(tl. The learned judgcdtook tgo evidence, reserving leavo
0 move to enter a nonsuit, and a verdict was fou! in-
tiff, with £8 15s. damages. ad for tho plain
A rule aisi having been obtained to cater a nonsuit pursuant to
leave reserved, after hearing the parties the following judgment
was delivered in the court below :

‘“Bozrir, J. — The defendant’s third and fourth pleas are
pleaded under the 18th section of § Vic. ch. 13, and tho 20th scc-
tion of the County Courts Procedure Acts of 1856, with the ncces-
sary affidavits thercin prescribed, which I take to be my guide in

* Ib. s. 16. t1Ib. 11Ib. s. 21.

' dotermining whether this court has jurisdiction. Seo Latham v.
" Speddimg (17 Q. B. 440, 20 L. J. Q. B. 302), where, under a plea
" of not possessed, Lord Campbell intimated an opinion that a county
court would try, und it was on the grouad that the jurisdiction of
the county court was not ousted because the defendant had sopleaded
that the title might possibly come in question, though it would be
if the question actually came on at the trial, and was really and
i bona fide in issue I tako the pleadings and aflidavit for my guide
as to whether the jurisdiction of this court i3 ousted or notin tus
cause. There may however be instances where the pleadings
would be no guide, such as not possessed, and then the court
would go on until title was bona fide in issue.—Seo Trainor v.
Holeombe (7 U. C. R. 519), Lalley v. Ilarvey (11 Law Times Rep.
273). In this last case the court said, where thero are special
pleadings, and the question is raised upon them as to the title to
 Iand, the judge can go no further ; and this secis to be preciscly
. the casc in tho matter upon this motion. It is true the defendant
offered no proof of title, but [ apprehend it was not attempted from
the fact that I told counsel I would hear no wore. 1 took the
facts under a very strong appreheasion that I had no jurisdiction,
which I then intimated.  On further investigation 1 think I did
wrong, and assumed an unwarrantable stretch of jurisdiction.
The verdict rendered must be set aside, and & nonsuit entered, with
costs.”

From this judgment the plaintiff appealed.

C. Robinson, for the appellant, cited Whceeler v. Sime, 3 U.C. Q.B.
266 3 Hamilton v.Clarke, 2 U.C.P.R, 189 ; Lilleyv. llarvey, b6 D. &
L. 6483 Trawnor v, Holcombe. 7T U. C. Q. B, 548.

J. Duggan, contra, cited Sewell v, Jones, 1 L. M. & P, 525.

Rouixsox, C. J,—The statute which defines the jurisdiction of
the county court, 19 Vic, ch. 90, has these words: *¢Provided
always, that the said county courts shall not have cognizance of
any action where the title to land shall be brought s question,” &c. ;
and the 13th scction of the 8 Vic., ch. 13 provides, that no plea
whereby the title to land shall be brought in question shall be
received withont an affidavit thereto annexed thut such plea is not
pleaded vexatiously, or for the mere purpose of rcluding such court
Jfrom having jurigdiction, but that the samo does contain matter
which the defendant believes is necessary for the party pleading
to cnable bim to go into the merits of his case.

This shews that, in the understanding of the Legislature, the
pleading a plea which brings tho title to land in question (I do not
say which may bring it in question, but which absolutely and in
dircct terms does so) necessarily puts an end to the jurisdiction of
the county court ; for if it did nat, the requiring an affidavit would
bo an unnecessary provision against abuse, since it might be left
to the judge to go on and try the cause, in order to see whether
the title did really come in question, or whether the putting in
that plea was not a mere contrivanco to oust jurisdiction.

The fourth and fifth pleas pleaded in this case in the strictest
sense brought the title to land in question, and nothingelse. The
judge could not try a part of the issues: he could not dispose of
the issues on these pleas, and therefore was bound to stop. The
case of Latham v. Spedding (17 Q. B. 444), cited for the plaintiff
in the argument, is not in point, nor any of those which regard
certificates for costs as between the superior courts and the county
courts, becauso there is no pleading in the courts referred to 1n
those cases, and the judge is to say, after hearivg the evidence,
whether anything has been shewn which should take away his
jurisdiction ; and they hold that ecither party mecrcly saying that
he claimg the land, or has a right to possession, is not enough,
unless the course of evidence in the cause raises such a question.
But here a plea is pleaded, and issuc is joincd upon it, setting up
as a defenco a matter of which the statute disables the court from
holding plea, and that necessarily takes away the jurisdiction of
the court.  After the defendant has sworn that his pleas are not
pleaded vexatiously, the judge is not at liberty to entertain the sur-
mise that they mean nothing. The defendant has pleaded them
at bhis peril, and the inferior court has no jurisdiction to enquire
into the truth of them.

In the case of Lilley v. Harvey (5 D, & L. 653) Wightman, J.,
rests upon tbis disting-ion, ¢ When there are special pleadings,”
ho says ¢ and the question is ruised upon them, the judge can go
no further ; but whero the question is not raised upon the pleadings
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but is merely suggested, by the defendant, the judge must enquire

into the circumstances before he can be satisfied that title does:
In Tinniswcood v. Pattison (3 C. B. 248), al

coune in question.”
caso of replevin commenced in the county court, in which the pro-
ceedings were reviewed in error upon a writ of false imprisonment,
the :ourt held clearly that the jurisdiction of the county court was
at an end the moment the title to the frechold was pleaded.

In iy opinion there was an cnd of the caso legally speaking, in
the county court when theso pleas were put in, for then thero vwas
au issue raised which the court could not try, «nd as a consequence
I conclude that what was done afterwards was corwm non judice.
We have not a judgment of the court before us that we can examine
into for the purpose of reviewing the correctness of that judgment
in itself; but under the power gaven to us by the statute 8 Vie.,
ch. 13, sec, 67, we reverse the judgment of nonsuit, because that
was a procecding which we think it was not competent to tho court
to adopt in a case in which they had no jurisdiction; and then the
case will rest in that court, and nothing further can be done in it.

If the plaintiff should again bring it forward in that courta peo-
hibition might be applied for, or the judge, when the record is
again brought befure bim, should refuse to entertain it. It may
be consideved whether a certiorare would not be an expedient
course,

McLean, J.—When the issue on tho record related wholly to
trespass or injury to land, and was swarn to as material to the
merits, 1 think the learsed judge should at once have declined to
proceed in the suit; but when the evidenco on behnlf of the plain-
tiff wag called and he interrogated as to the trespass comsplained of
in the declaration, with respect to which issuc was joined, he surcly
should have stayed all further proceeding in a matter over which
Lie could cxercise vo jurisdiction whatever. It appears to me that
all the orders made, and the ruies granted, are wholly nugatory
and invalid, and that the judge has no power to enforce any of
them. I concur fully in the judgment, that the order for, and
taxation of, costs asupon a nonsuit must be reversed, and the case
dismissed,

Burxss, J.—It is very unfortunate for these parties that so much
expense has been incurred uselessly, for the plaintiff will bave to
retrace his steps, and take the course now thet he should have done
when the defendant put in the two pleas, the 4th and 5th, to the
1st and 2nd counts of the declaration. These pleas are not pleas
to the jurisdiction of the court, but they are pleas in bar to the
merits of the action, though they iuvolve an issue—namely, the title
to the land—a pcint which the legislature has declared shall not
bo investigated in .he county court. Tho 13th section of 8 Vic,,
ch. 13, enacts, that when such a plea shall be put in, it shall be
accompanied by an affidavit that the plea is not pleaded vexa-
tiously, or for the mere purpose of cxcluding the court from
baving jurisdiction, but that the same contains matter which tho
deponent belicves is necessary to enable the party to go into the
merits of the case.  The judgo was quite right when he finally
came to the conclusion that he had no jurisdiction. I take the
meaning of the legislature to be this—that when a pleais put in,
involving the title toJand, accompanicd by the affidavit prescribed,
immediately the jurisdiction of the court ceases.

If the plea were not accompanied by such an affidavit, the court
would order it to be taken off the file hecause of its irregularity,
but when the defendant swears that it is necessary for his defence
upon the merits to have the title brought in question, then the
jurisdiction ceases. Tho judgment ordered by the judge of the
county court of nonsuit cannot be sustasined. e had no jurisdic-
tion to do that, and therefore his judgmeat must be reversed.
Upon a plea to the jurisdiction of the court there can be no judg-
ment which involves the question of costs in the defendant’s favour.
If the judgmeut be in the defendant’s favor, then it should be that
the defendant go thercof without day, &c.—See Dempster v. Pur-
nell (3 M. & Gr. 375). In this case no judgment whatever can be
given. A nensuit cannot be ordered, for it cannotbe to!d whether
the plaintiff may not sustain his case in the proof, and the defend-
ant cannot 2o into evidence, beeanso itbringsthe title in question,
and ho has sworn that it is necessary to the merits of his defence
that he should bring the titlo in question. In this case it appears
the plaintiff did sustain his case primo facie, for the jury found in
his favor, but the defendant offered no evidenco to sustaiu his pleas,

for the judge told him he would not receive it.  The judge ultim-
ately ordered a nonsuit to be entered, for that he hadno jurisdiction.
This course was wrong, for the effect of thatis to give the defendnnt
coats, aud that beeanse he has pleaded a defence which the court
cannot dispase of, or say whether it affords a defener or not.  The
Jjudge of the court should have said to the partics t...t the whole
proceedings from the plea down were coram non judice, and ho
sheuld have refused to proceed with the ease, and should not have
given nuy judgment whatever. The course which the plaintiff
should have pursued was, upon the plea in bar being put in, the
trial of which could not take place in the superior court, to have
removed the cause into the superior court by certior »+i, and havo
procecded with the case there ; and if he had succeeded i~ would
have been eutitled ¢o the costs of the superior court, as far og the
case had proceeded in that court.  We should pronounce now ihe
opinion which the judge of the court should have expressed to tho
parties as soon as he saw the stete of the record—namely, that all
the procedings upon the pleas were coram non judice.

Appeal confirmed.

MICHAKLMAS TERM, 1858,
MarTIN V. Ksowees.
Arrest—=22 Vic ¢h, 90.—Omslricction nf,
Defendant, against whom a (1. Sz bad {sued, was suriendered by his Lail on
the 1st. of September, 1855,
IHchd, what he was not en*ithed to his Qischange by the provisions of the 22 Vie. ch.
g, fur abolislungg artest fu cinil activig

Phitlpotts, obtained o rule upon the plaintiff; to shew cause why
an order made by the Chief Justice of the Common Pleas, discharg-
ing u summons which had been granted, calling on the plaintiff to
shew canse why the defendant Knowles should not be dischurged
from the custody of the Sheriff of the United Counties of Lanark
and Renfrew, or why thearrest of Knowles should not be set aside,
on the grounds that he was not liable to be arrested or detained,
under the statute for tho abolishing of imprisonment for debt,
and on the ground that the debt for which he was arrested, did
not exceed £25. and lecnuss the said act repeals the clauses
of the Common Law Procedure Act authorising the issuing of a
Ca. Sa.

On the 19th of December, 1857, the plaintiff made an affidavit
of debt for the arrest of defendant Knowles for £14 6s.  On the
27th of August 1858, a Ca. Sa. signed against Knowles on the
judgment obtained in that action, and was on the same day filedin
the office of the sheriff of Lanark and Renfrew, as notice to the
bail of Knowles.

The Ca. Sa. was for £21 19s. 10, damages and costs, tho costs
being £7 13s. 10.

On tho lst of September, 1858, Knowles was survendered in
discharge of bis bail to the sheriff of Lavurk and Renfrew, avd in
close custody,

The defendant relied on the 22nd clause of the stataie abolish-
ing imprisonment for debt, 22 Vic. ch. 96, repealing the scctions
of the Common Law Procedure Act, under wlich the affidavit of
debt was made, and the Ca. Sa. in this case issucd, upon which
Knowles was in custody.

The Chief Justice of the Common Pless considered that Knowles
being on the 1st of September, 1858, surrendered by his bail to
the sheriff of Lanark and Renfrew, who bad then the Ca. Sa. in
bis hand, was from the time of his render a prisoner under tho
writ; that the Ca. Se. was warranted by the 48th scction of the
Common Law Procedure Act 185G, and that it could not be taken
to be meant by the statute 22 Vic. ch. 96, to make that illegal
which was legally done before it passed. It wascontended before
bim that the 2nd and 6th sections of the act evinced » clear inten-
tion that no person should be held to bail or taken on o Ca. Sa.
for a less sum than £25. exclusive of costs, and that the defendant
should, on that account be discharged. DBut he considered that
a retrospective cffect should ot be given to the 22nd Victoria in
that respect. The Ca. Sa. when it was delivered to the sheriff
was legnl and regular.  The provisions of the act came into cffect
on the 1s¢ of Seplember, 1858, and the first section enacted that
after the 1st of Scptember 1858, no person shon_ld be nrres}ed ex-
cept as provided for in that act, but Knowles being legally in cus-
tody on the Ca. Sa. on the lst of September, could not be said to
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have been arrested or taken upon the suit after that duy. He | one hundred words, and the sum of 94, for cach additivusl one

merely contaed in o custody which had before commenced, and
which was legal. So he thought that the provisions of the uew
act, which were relied upon, did not apply to the case, and dis-
charged tho summons.

Crombie, shewed cause, citing Williams v. Burgess 12 A. & E. 635.

Routxsox, C. J., delivered the judgment of the court.

We fully agree in the view taken of this watter in Chambers,
and think the defendant’s summons was rightly discharged by the
Chief Justice of tho Common Pleas. The Ce. Su. was no doubt
legaily issned on the 27th of August. There was nothing then to
atiet the oid practice, which dispensed with a new affidavit of debt
and *lv cage was ouc in which the plaintiff was entitied at that
* .Cto arrest.

Then, when the whole of the Statute, of the 22 Vic. ch. 96, is
tooked at, and not merely the 22ad clause, we sco that the Legis-
lature desired to guard against tho injustice of allowing the
statute to interfere with the legality of proccedings which should
have taken place before the act came into force.

The first clause clearly shews that, and the 22nd clause can never
be taken tomake void n Ca. Sa. issned on the 27th of August, for
want of a formality which at that time was unnecessary.

Rule discharged.

Hore v. Fernusos.
Registrar's Fecs.

Whero a township lot has been orjginally granted by the Crown in halves, and
the title to cach hias beon contlyned separate, the Registrar must on application
furnish an oxtract of consesances relating to esther half.  He cannot furnish
and charge for extracts of conveyances relating to the other part

e Ix entitled to chargeonly 16,53 for tho first hundred words, and 94. for each
additional hundred wonls contalned in the whole oxtract and certiticate. Not
1 .kl for each numerical, treating It as a separsto abstract and certificato.

This was n cnse stated for the opinion of the Court under the
Common Law Procedurc Act, 1856,

The defendant is the registrar of the County of Middlesex. The

plaintiff being interested in the titlo to the west half of tho east
half of lot 23 in the first concession north of the Egremont Road
in tho township of Adelaide, required from the defendant ns such
registrar a certificate of the state of the title of tho west half of
the cast half of the lot.
. The Crown had granted said lot 23 originally in half lots, that
is to say, the west half and the cast half to differcnt persouns, and
so far they wero distinct and scparate, and by no conveyance had
been intermingled with each other. The los in the township are
200 gere lots, and the plan of the Township mado by the Govern-
ment, docs not show a sub-division of the lots into halves. The
custom has always been in the Registry offico to keep the index in
this manoer, viz: A page is taken for all the lots in & concession,
then » space allotted for each lot in that concession, and the con-
veyances nffecting each lot are thero inserted by numbers, begin-
ning with the first after tho Patent as No. 1; and these numbers
then enablo the person searching to refer to the books containing
the transeripe of the memorials. In the present case all the con-
veyances, whether of the west half or east half of the lot, are
entered as of that lot, but the index in no way gives information
whether the number One, for instance, or any other particular
number, affccts the east or the west half of the lot.

In making the search and giving the certificato in this case, the
defendant certifies that his firat search shews that the Crown had
granted this lot in halves, and then he makes sixtecn further
scavches of numbers of the index, which refer him to traunscripts
of memoriale as well of half of the lot not inquired for as of that
sought after, and then the Defendant charged for eighteen searches
and certificates, instead of eighteen searches and one certificate,
which was all that was done or certified.

The questions stated for the opinion of the Court were theso 1—

First,—Has the Registrar tho right to insist upon furnishing
extracts of all conveyances relating to a whole lot of 200 acres,
when an abstract of the title to a portion of the lot is required, or
i3 the Registrar limited in makiog his extracts to the conveyances
relating to the part of the lot rsked for, the lot being originally
granted in half lots ?

Secondly,—Has the Registrar a right to charge 1s. 3d, for each
abstract as stated, or is ho only cntitled to 1s. 4. for tho first

hundred words ¢

Brass, J., delivered the judgment of the Court.

There appears to us no difliculty in cithor of tho questions sub-
mitted to the Court. As to the first, we do not thiuk the Registrar
is bound in any way to give extracts or certificates of such portions
of the lot as arc not asked for, nor can he compel a person to pay
for such. The Registrar might make search to sce whether the
Crown had granted it in halves, but as soon as he discovered that
it wag granted in halses, his scarch and bis extracts then should
be confined to that part whick. was asked for; and his nbstracts
fors which ho would have a right to charge should be confined to
that part. Thero is nothing in any of the Registry Acts re-
quiring the Registrar to keep an index in any particular form.
The index is kept for tho purpose of fucilitating searches, and if
the Registrar finds that it enables him to make his searches more
cusily, toinsert all tho conveyances attecting a particular lot in
oue part of the pago, Le may do so, though the Crown may have
granted it in half lots, yet that will not enablo him to charge for
searches and abstracts for the whole when not wanted. When
o person subdivides a lot limself, and does not furnish the
Registrar with o plan, the Registrar has no other modo than to
put all conveyances in the onc index affecting that lot. This case
is not of that description, however, for the Crown originally
granted it in half Jots, thereby making them just as distinct as if
the two liad been separato lots. If the Registrar by bis index
cnonet tell without scarch which Lalf of the lot the particular
number of conveyance refers to in the index, but must look st the
book, and then finds that it is the other half of the lot than the
one sought for, then it is bis index which is at fault, and that
search must go for nothing, If he had subdivided his index, as
the Crown subdivided the lot, and followed tho subdivision which
the Crown had made, there would havo been no such difficulty as
presented in this case, and wo see no reason why tho Registrar
should not, even for the purpose of convenicnco to himself in
scarching, adopt tho division mado by the Crown. The custom of
the office, however, in making and keeping an index to render the
searches more easy, will not sanction his making a charge like the

reseat,

P With regard to the second, what was required of the defendant
was that he should furnish a certificate of title of tho west half of
the east half of lot No. 23 in the Ist concession north of the Egre-
mont Road Township of Adelaide, with judgments. The defendant
to complete this, has looked at s number of memorials, aud ho
considers that cach memorial is to be considered nsa separate and
distinct extract and certificate, though upon his own document
furnished he has put but one certificato for the whole. According
to his own showing he had made but one extract and one certifi-
cate, though to do that he required to look at seversl memorials.
He should have charged only 1s. 3d. for the first one hundred
words, counting each figure as & word, and then 9d. for each one
hundred additional words contained in the extract and certificate
counted together,

It may be thut in some instances extracts of memorials may be
required to bo certificd separately; but this case is not of that
deseription, for the Registrar merely states the name of cach
grantor and grantec and the date, the dato of registry, and
what description of instrument, whether Bargaw and Sale or
Mortgage.

Judgment should be entered for the plaintiff,

—

COMMON LAW.—CHAMBERS.
Reported by A. McNap, Esq, M.A.

Browx vs. Jouxsos.
Double execution—IFoundage, &c.

Whero writs of fi f¢. aro issued to two Countles, and byth Sherffs svize goods
sufficient to satisfy the exoention, and Plaiatiff and Defondant afterwands scitlo
and Sheri(f is ordered to withdraw, both are not entitled to poundage.

Summons on Sheriff of the County of Wellington to refund
poundage exacted by him upon & writ of f. fa.

The Plsiotiff sued out a writ of £. fa. on the 8th of Juno, 1858,
directed to the Sheriff of tho United Counties of York aund Peel,
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which was placed in the hands of the Sheriff on the 10tk of June,
and the Defondant’s goods in the Countics of York and Pcol were
seized sufficient to satisfy the i, fa. On the 6th August, 1838, o
J. fa. was issucd by the Plaintiff to the Sheriff of the County of
Wellington, and upon that writ the Sheriff scized goods sufficient
to eatisfy the writ. In October the Plaintiff and Defendant came
to an arrangement between themselves with respect to the demand,
and the Sheriff of York and Peel was directed to withdraw, which
he did, but exacted his fees as also his poundage. On the 5th
October a written notico was given to the Sheriff of Wellington as
follows:
“Toronto Township, October 5th, 1838,

To George J. Grange, Esq., Sheriff of the County of Wellington.

Sir,—You way liberate the goods and chattels of Robert Jobo-
son, you have seized in my suit, as I havo given time to his bro-
thers, Hugh and Iloratio Johnson till Janunry, 1859,

James Brown, Plaintiff, James Browy,
and Plaintiff.
Hugh Johnson, Defendant.” .,
The Sheriff of the County of Wellington did withdraw from the
pussession, but ulso exacted his fees and poundnge. The Deputy
Sheriff swore thut no notice was over given to the Sheriff of Wel-
lington, that the fi. fu. to that County was a sccond or double ex-
ccation. And the Defendant’s agent, when paying the amonint,
demnnded, &s appeared from bis aftidavit, did not—though he says
he protested ngainst the payment of the poundage—pluce it upon
the footing of a double cxecution, and therefore not entitled to
poundage; but put it upon the footing that because no mouney was
made, ueither Sheriff was entitled to aoy poundage. It seems a
sutmnons was obtained before tho present one, calling on both
Sheriffs to show cause why the poundage should uot be refunded.
The matter upon that summons was arranged in some way be-
tween the Defendant and the Sheriff of York and Pecl as far as
respects his claim; and was tho question upon tho present sum-
nons as between the defendant aund the Sheriff of Wellington.
Burys, J.—The defendant has based his whole proceedings upon
the proposition, that becauso no mouey was made by either
Sheriff, therefore neitber of them is entitled to poundage, and he
relies upon the recent case in the Common Pleas, Walker v. Fuir-
field, 8, U.C. C.P. 95,—to support him, That case does not decide
that of necessity, the word made in the new Tariff of fees is to bein-
terpreted as meaning, that the money must go through the Sheriff's
hands, for if that were so it would always be in the power of the
Defendant after hia goods wero levied upon, to avoid payment of
the Sherifi’s poundage, by payiug over the money to the Plaintiff,
In the case cited, no money was made by the Sheriff and none
ever obtained, or money’s worth obtained by the Plaintiff, for the
writ was sct aside as irregular, and the plaintiff did not obtain the
{fruit of it. In this case the plaintiff has obtained the fruit of the
execution in some way that he is satisfied, and therefore, so faras
, the Sheriff is concerned or affected, the amount has been made,
land in this sense it must be understood the demand is satis~
'fied. I think that when satisfaction is forced by means of the ex-
lecution, the Sheriff is ¢ titled to his poundage. The 8rd section
lof @ Vic. cap. 66, shews that tho Sheriff is entitled to poundage
not to the amount of the debt, in case no sufficient property to
pay it, but to the value of the property actually seized.
— This case, however, i3 one coming under the sccond section of
that Act, being the case of writs of execution into second counties.
Again it is contended that under that section neither Sheriff is
entitled to poundage, because no money was actually levied.—
The section is obscurely worded and it seems difficult to coastrue
it properly. I can scarcely imagine the Legislature iutended,
where two Sheriffs were set in motion, they should each be in a
worse pogition than if only one writ of fi. fiu. wag issucd. I need,
not, however, discuss the abstract question, for here there is such
a priority in point of time between the different wriis of £i. fa. in the
hands of the two Sheriffs, that I chould say if one of them be en-
titled to the poundage upon the principle before stated in case of
one exccution, cnly the Sheriff of York and Peel is the person who
would be entitled to the poundage, for it seems by tho facts ad-
mitted, that it was upon his writ the compromisc took place.—
Then the Plaintiff being satisfied, and the matter as respects the
Sheriff of York and Peel being arranged, and not being called

upon to express any opinion whatever, whether he could legally or
not exact the poundage, the simple question is, whether the Sheriff
of Wellington is entitled to poundage. 1 think heisnot. lHeis
entitled to the other fces and for any scrvices that a Judge may
think reasonable.

The parties do not dispute any of the charges as I understand,
except the charge for poundage—and the order will be that the
amount so taken shall be refunded.

CHANCERY.
(IN BANC)

(Reported by Titonas Jlopoixs, Esq., LL.B., Barristorat-Law.)

Hanris v. Beartr.
Custs—Assignment for benefit of creditors—Release—Legal rights
An assiznment was made for the benefit of creditors; some of the creditors signed
1t others suvd out uttachments and placed them in the Sherill’s hands: others
obtainad vrecutions and sought to enforco them aguinat the sigaing and attach-
ing creditors. The assignment was submitted to a legal tribunal and de-
clared invalid,  ‘Lhe signtng creditors applivd to have the deed uphiold and tho
other creditors to pay their own costs
HMotel, (hat the Devd should be upheld anid that the attaching creditors having
sought to enforce theie legal rights should bave their costs, Lut not the eaecu-
tion crediturs—they having sought to entorce their prioriry. R
(20th October, 1838 )
This was & bill to declare valid cerfain assignments made by
ono G. H. Cheney to onc Clarkson, for the benefit of ereditors;
also to declare the release to said Cheney void, by reason of his
fraud in carrying away with him moueys aud notes intended to
he vested in the assigneo ; and to restrain certain of the creditors
from issuing exccutions for the amount of their claims. Two as-
siguments had been cxecuted, one dated 18th September, 1867,
and the other 23rd Sept., 1857—the latter the more effectually to
declare the trusts, &c. Some informality had occurred in regard
to the delivery of the first deed, and the matter was by consent
referred to the Chief Justice of Upper Canada, who decided
against the validity of the first deed.  Afferwards this bill was
filed, and tho Court upheld the first deed by granting an injunction
agninst the attaching and exccution creditors, who then came in
and executed the assigpments,

G. Morphy, for plaintiffs, (represcuting those creditors who had
uot issued executions) moved in accordance with the prayer of the
bill, and that tho defendants, the attaching creditors, should be
ardered to pay their own costs. The whole difficulty had been
caused by them; ard at tho hearing the motion was opposcd by
defendants Beatty and the Bank of Upper Canada—which latter
had now come in and supported the assignments,

D. B. Read, Strong, A. Crooks, Fitzgerald, Blake, and Hodgins,
for several defendants.

Tne Cuaxceiror.—The decree will be for carrying out the
trusts of the deeds; but as to the release, that is only a question
of law, for fraud may bo set up against Cheney should he seek to
enforce tho release against his creditors. As to costs, the subse-
quent execution creditors were driven to their remedy at law by
the conduct ¢f the first execution creditors. It was altogether a
legal question, and having sued out attachments they oppoesed &
legal right against a legal right. The question at law it appears
was submitted to a legal tribunal and was decided in favor of the
atteching creditors; but other creditors come to equity to restrain
them pursuing what is declared they had a right to do. The at-
taching creditors, except two, also come and say that the legal deci-
sion is right, but submit to the motion for an injunction. I think,
therefore, the costs of these creditors should be paid out of the
estate, except those of Beatty and the Bank of Upper Canada,
who had obtained exccution, appeared on the motion here and
opposed it.

SpraaoE, V. C., agreed with the Chancellor. If Beatty acd
the Bank have their costs they will have them for endeavoring to
place themselves in @ preferential position by reasen of their exe-
cutions, when others were satisfied by signing the assigoment, and
then coming here to uphold them—iun which they have not suc-
ceeded.



1859.]

LAW JOURNAL.

10

CHANCERY—CIHAMBERS.

Ilowraxp v. GRIERsON.
Service on Corporations.

If tho head offico of the Corporation bo situated within Upper Canada service
must be eficcted at same; if witbout, at any agency. .
Gth October, 1838.

A corporation whose herd office was in Lower Canadn, was
served at its agency in Toronto with an office copy of a bill. No
answer was put in, and Fitzgerald, for plaintiff, moved to take the
bilt pro confesso under the orders of 19th March, 1857.

Estey, V. C.—Under these orders, service must be made on the
proper officer, at the head offico of the Corporation, if such office
bo within Upper Canada; or at any egency if the head offico be
without,

IN QUARTER SESSIONS.
CaxvexLy, Co. J., Chairman, County of Lincoln, December, 1858,

Regixa v. F. J. L.

Assaull—Sherifs Officer— Bond to pruluce goods— Refusal, dc.
There a Sherifl 's officer acting under a warrant of the Sherlff, grounded on a fi-
Ju., gods in tho hands of the Sheriff, made a levy on the goods of a debtor in
poxsession of defendant, accepted s bond to have the goods forth: ing when

Jury Law of 1858—S8dection of Jurors.

The Chaleman, a Deputy Reave, amd Clerk of the Peaco appeared as selectore of
Jururs under the $9th section of the Act 22 Victorie, cliap, 100, aud in the ab.
senicy 01 the SherdfT his deputy clalmed to act for him.

The Chairman, Cavengiy, Co. J., ruled that the Sheriff heing
specially named in & judicial capacity, the duties of sclector did
not in bis absence devolve upon his deputy.

Ruled also, that the Deputy Reeve was a legal sclector under
the terms, ¢ the Reeves then present.”

The scctions preceding vest in tho Court powers to do certain
acts preceding the gelection of Jurors, and the names of the mem-
bers of tho Court are required to bo entered in tho minutes of the
Court.

Tho Court is composed of Justices of the Peace, Mayors, War-
dens, Reeves and Deputy Reeves all of whom have votes without
distinction and arc wmembers, and when the 49th section provides
that the Chairmon of the Court of Quarter Sessiony, the Clerk of
the Peace, the Warden, the Treasurer, the Reeves, then present,
and the Sheriff of the County, or any threo of them, shall bo ex
officio selectors of Juvors from the Jurors’ Rolls within their yes-
pective Countics, a Deputy Reeve is authorized to acs.

"GENERAL CORRESPONDENCE.

required, withdrow from possession aud afterwards the Shenff, hasving received a
wen. ez, proceeded to sell tho goods, and fn so doing was obstructed by the
defendant, who closed s door on the Bailiff,

1L id, that under the ficts, tho Sherlff could not at pleasuro retake the goods, but

i not produced shiould have hiad recourso to tho Lond, and that the Sherity and

hly offtcers wero under the circumnstances trespassers, and defendant, if gualty

of no vxcoss, Jastiled In closing his door agalust them.

On the trial of this defendant under an indictment for an assault
upon a Sheriff's officer in the execution of his duty, it appeared
that in June, 1838, the Sheriff of Lincoln reccived a writ of fi. fu.
goods, &c., against a debtor whose personal property was in the
possession of I, J. L., that the Sherii’s officer seized the goods,
took an inventory with the assistance of F. J. L., accepted the
bond of F. J. L to have the goods forthcoming when required for
sale, and withdrew fromn tho possession of the goods and from the
dwelling,.

That several days for sale were fixed from time to time, but none
was attempted, whercupon the writ was returned in August to the
proper office, ** goods on hand for want of buyers ;”’ and thercupon
a ven. ex. was duly issued and delivered to the Sheriff ; that asale
was advertised for the 26th of August, and upon that day that an
auctioncer was sent by the Sherifi’s Bailiff to take possession of the
goods in the dwelling house of F. J. L. to sell them and remove ;
that he did dispose of & great portion at the dwelling house, and
d}dkre.rlnoie a quantity in tho absence of the Sher:ff’s officer, and
of F. J. L.

That on the appearance of the Sheriff's officer and F, J. L. toge-
ther, the latter was excited and annoyed at the exposure of the
goods to the rain, aud for that cause probably, hastily walked into
his bousec aund proceeded to close the front door. Thercupon the
Sheriff’s officer thrust his hatd and foot in to resist, and being
injured thereby was forced to withdraw, and the door became
effectually closed against him. For this act of resistanco and in-
jury the indictment was preferred.

It appeared further by the evidence of the officer that he acted
under the warrant of the Sheriff upon the fi. fa., but it bad
been lost or mislaid. No evidence of consent on the part of F. J.
L. was shewn, that the Sheriff or his officers might return to the
possession of the goods or house, nor did F. J. L. expressly assent
to the acte of the officer nor did he object in any manner until the
closing of the door, but had been endeavouring to raise the money
claimed, and was apparently submitting up to that time.

Tho Chairman, Caxepers, Co. J., held that the Sheriff having
levied on the goods, having accepted the bond of F. J. L., and
having withdrawn from the possession, could not at pleasure re-
take the goods, but should have had recourse to thebond if not pro-
duced: that the Sheriff and his officers wero trespassers upon J.F. L.,
and that the latter under the cvidence was justified in closing his
door if he saw fit, if no excessive violence were used in the act. He
also held that tho enquiry as to excess was one for the jury. He
referred to McMartn v. Powell, Easter Term 3 Vic., R. & II. big.
891 : MeMartin v. McPherson, Mich. Term 8 Vic, R. & H. Diyg. 391.

To the Editors of the Law Journal.

Sars1a, C.W. 25th Nov., 1858.

GextieyMex,—As editors of tho only legal periedical in
Upper Canada, one professing to give o fair and impartial
hearing to all subjects brought under its notice, I request you
to give the fullowing, insertion in the Journal.

At the last sittings of the First Division Court for the
County of Middlesex, I was requested to attend a judgment
summons on behalf of a defendant whose solicitur I was, and
went from this place to London on his behalf, as the mu ter
being of importance to him he was anxious to have it gone
into as fully as possible and on my arrival, found tho manrer
in which the Court there is conducted to bo as follows:

Tuvrspay, 28tk October, 1858.—Court commenced sittings
nominally at 10 A.M. Judge arrived at about half-past ten,
adjourned at half-past twelve till two, returning between that
hour and thrca staid on the bench till four, then adjourned
till ten next day.

Frinay, 20tk October. 1858.—No Judge. Deputy arrived at
cleven o’clock, adjourned at one, returned at threein the after
noon and adjourned forthwith till next day.

Sarcrpay, 30tk Oclober, 1858. — Ilis Honor made his
appearance a fow moments before 10 A.M.; after hearing one
or two cases gave notice that he had to bo at the Grand Trunk
Railway Station at 11.45 A.M., stopped one cause in the
middle of the evidence, informed the parties that he would
hoar the balance of it at the City Hall the following Monday
morning at ten o'clock, and on being informed that the City
Hall could not be obtained, concluded to hear it at his Cham-
bers.

The judgment summonses however, to which I have special
referenco here were disposed of ina manner as novel as illegal
—the Judge refusing to hear o single case on its merits, but
telling the Clerk to make one general order payable in a
mouth, which order was never even endorsed by his Honor on
the summonses in open Court. Against such a sweeping
order, as solicitor for one of the defendants affected by it I
protested, and contended that each case should be heard and
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determined on its individunl merits, hut the only reply I goti Elias Fitch was the owner of, and in the occupation of, a

was,  can’t help it, why don't peoplo pay their debts, I wani
to be at the Grand Trunk station at 1145 and won't hear it
If this woro the first time perhaps it might and would be over-
looked, but really Court after Court in that County the same
thing occurs, sittings protracted, ten o’clock one morning turns
out to bo two in the afternoon three days later, causes are
refused trial on their merits, and sweeping orders are made on
Judgment summonses. I would be one of the very first to
uphold so far as I conld the County Judge of Middlesex in
anything reasonable, but a3 & member of the legal profession
of Upper Canada, I distinctly deny his right to assume any
such arbitrary powers, and set alike the interests of suitors
and the rights of their solicitors at defiance.
I remain Gentlemen, your obedient servant,
W. D. MackiNrosu.

[The Law Journal was nover intended as o medium of appenl
for disappointed suitors or others, ngainst the decisions of
udges, as it is neither the province nor the wish of the
editors {0 oxamine cases of the sort. But when a professional
man over his own signature makes n statement such as the
above, we would bo wanting in what is due to the profession,
if we refused to open our columns to the writer.

Of the facts, of course we know nothing personally, they
rest on the authority of Mr. Mackintosh.

The complaint of want of punctuality, &c., we regard as
quite secondary. Few know the many engagements of a
County Judge, and with multitudinous duties thrown upon
him, it is not to be wondered if occasional delays do occur
in the business of his Courts, and probably enough such may
be the case with the Judge of Middlesex.

The other ground referred to by the writer,—making a
goneral order without reference to tho means and ability of
the judgment debtor to pay, we confess our utter inability to
understand or to reconcile with the true principles of the ad.
ministration of justice. This is all we feel ourselves at liberty
to say just now.

We may add, however, that Mr, Mackintosh seems to be in
error as to an endorsement being necessary by the Judge.
The non-endorsement of the order is neither a defect nor an
irregularity. The duty of the Clerk is to note the vive voce
decisions and orders of the Judge. And although the practico
in some Counties is for the Judge to make a short note of the
decision on the back of the summons for the guidance of the
Clerk, in other Counties it is otherwise, and in no case is the
Judge required to do so.—Ebs. L. J.]

To the Editors of the Law Jourxat.
TuoroLp, Dec., 1858.

Genriemen,—Could I vo far trespass upon your kindness,
28 to give me your opinion on the following case, in the next
issuo of your Journal? I would not trouble you, butitisa
matter that affects myself to a pretty considerable extent,
having acted in the case on bebalf of the defendant. The
facts are theso:—

tavern stand in this place. In January, 1858, ho sold the
premises to n Frederick T. Hutt, under o properly executed
conveyance. In February, 1858, Hutt lensed the premises in
question to a David Fitch, for three years, but David Fitch
never took possession. Elias Fitch purchased the interest of
David Fitch in the lease ; then Elias Fitch sold his interestin
the lease to one Reubon Morrison, who took possession—(but
previous to and at the time of the sale of the premises from
Elias Fitch to ITutt, in Jonuary, 1858, there was a beer pump
in the house, screwed to the bar, and the bar was nailed
down to tho floor.) Morrison finding that if he kept the ta-
vern until the expiration of his lease, it would be a losing
operation, agreed with Iutt, that if he (IHutt) would make
an abatement in the rent then duo, that he (Morrison) would
givo up the promises, and relinquish all right and title under
theleaso. Iutt did make an abatement in the rent, and Mor-
rison gave up possession to IIutt. Morrison, after being out
of possession for some time, came to Hutt and demanded the
beer pump from Ilutt, claiming it under a sale of the bar-
room furniture, at the time of sale of the lease from Elias
Fitch to Morrison, Hautt rofused to give it up. Morrison
brought an action in the Division Court to recover the value
of tho pump.

At the trial I contended, on behalf of Hatt, that the pump
passed, with sale of the premises, from Elias Fitch to Hutt,
in January, 1858 ; and secondly, that at all events, Morrison
being tenant to ITutt, that under and by virtue of the agree-
ment between Hutt and Morrison, and nfter relinquishing
possession, that he was not entitled to it, or that he should
have removed it at the time he went out of possession. The
Judgo gave averdict for the Plaintiff for the amount claimed,
on tho ground that there was an absolute sale of the pump
from Elias Fitch to Morrigon.

Not being satisfied with the judgment, I moved for and
obtained a new trial, Upon the second trial the Judge stuck
to his first decision.

Now, Messrs. Editors, I have given you a true statement of
the facts, and would like to have your opinion on the case.

Yours,
C. P. McGiveny.

[Did the facts above mentioned disclose a case of general
interest, we should only be too happy to oblige our correspond-
ent by doing as he requests; but because tho question put is
one of interest only to the writer and to his client, we must
do as we have always done in such cases—decline to give the
opinion sought. 1Iis letter is published in full, that others
may seo the nature of cases in which wo decline to give
opinions to currespondents.—Euvs. L. J.]

To the Editors of the Law JoURNAL.
December, 1858.
GeNTLEMEN,—I would trouble you for your opinion res-
pecting Chattel Mortgages, as some parties, and even officials,
say that o chattel mortgage is good for nothing since the
1st day of September last, or since that the Abolition
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Imprisonment Act for Debt is in force. True, the Aboli-
tion Act specifies that if any person make or cause to
be made auy gift, conveyance, assignment, or transfer of
any of his goods, chattels, or eficcts, or deliver or mako
over any such goods, &e.—that every such gift, &o., sball Le
void as against the creditors of such person. And in tho 21st
soction of the said Act, that any person making any gift, con-
voyance, assignment, sale, transfer, or deliver any of his
lands, &c., goods or chattels, &e., or dispose of any of his
goods, chattels, property, or e%ects of any description, with
intent to defraud hiy creditors, &e., he shall be liable to impri-
sonment and fined. But I cannot see that there is anything
mentioned in the Act about chattel mortgages being good for
nothing, or anything as torepealing the same ; so that I think
the chattel mortgage is still good, provided that it is made
in good faith., Now, as I am just naming chattel mortgages,
a case respecting a chattel mortgage comes up in my mind,
which I would put for your information and opinion on the
following, that is:—A took a chattel mortgage from B for
$500, on the 14th of September last. B was sued by C in
court held 21st September last, when C obtained judgment
against B for $59. Can C sell the goods and chattels mort-
goged from B to A, or not, under his judgment against B?

You will oblige by nnswering the abovo queries in your
next issue of the Law Jourxat.

I am, respectfully yours,
A SuBscrRIBER.

{1.—It is & common but erroncous bolief, that since *the
Act for the Abolition of the Imprisonment for Debt,” bills of
8ale ot chattel mortgages are, as expressed by our correspond-
ent, ‘“ good for mothing.” Ilis opinion, however, in opposi-
tion to this common belief, is the correct one. A bill of sale
or chattel mortgage is, by the recent alteration of the law,
made void, and then only against the creditors of the persuu
giving it, when such person is at the time of giving it “in
insolvent circumstances, or unable to pay his debts in full, or
knowing himself to be on tho eve of insolvency,” executes
the iustrument * with intent to defcat or delay his creditors,”
or “ with intent of giving one or more of the creditors a pre-
ference over his other creditors.”

2.—If the chattel mortgage from B to A, executed on 14th
September, was executed in good faith, and registered as
required by law, C can only sell “tho interest or equity of
redemption” of B in the goods and chattels mortgaged. On
this point our correspondent is referred to sec. 11 of Statute
20 Vie., cap. 3.—Eps. L. J.]

To tha Editors of the Law JOURNAL.
BapeyN, 2nd December, 1858.

GextiEMeN,—] have been looking over the ¢ Municipal
Institutions Act of Upper Canada,” wherefore I wish to soli-
¢it your opinion in a few cnses or instances, that is to say:—
I see in Section No. 75 in the said Act, that * the electors’ or
voters’ qualification for townships ”” are, without any amount,
limited more than what is set forth in said section ;—although
it says, “and such of the houscholders thereof as have

been resident therein for one month next before the election.”
Will these last-mentioned words apply ¢o parties living out
of the ward, or in an adjoining vrard, or non-resident land
owners living in an adjoining townsiip or ward, and bo en-
titled to vote in any ward, or only in the ward where they
reside, or whero the land lies? Your opinion on the above
will be most thankfully received beforo the next election in
January next.

And again, tho ,8th Seetion of snid Act says: “ Whena
municipality is divided into wards, &c., no elector shall
vote in more than one ward, &ec.; and if entitled to vote
in the ward in which he resides, ho shall not be entitled to
voto in sny other ward or electoral division.” Iere, for in-
stanco, we might suggest, that the elector or voter might vote
in any ward, whother he live in the ward or not; but not in
more than i+ one ward. Supposing he had real property in
both wards, that is—I might live in one ward, and have
land lying in another ward, I might then go in tho ward
where my land lies, and claim a right to vote, although 1 live
in the other ward. Whether this is the meaning of the Sec-
tion last quoted, is for information.

And also Section 79 following:—*“In case both the owner
and occupant of any real property are rated therefor, both
shall bo deemed rated within this Act.”” Does this apply to
Councillors, or not. or to voters also? I should think Coun-
cillors only, And also, the 8§0th Section, where joint owners
aro rated together, (as is thercin mentioned.) I suppose that
this does apply to Councillors likewise, And as the ahove
named Szctions are all under the hiead of the Electors’ Clauses,
some parties may think that they might be applied to voters,
which I presume they do in some cases,

What I want to know from you, Gentlemen, is your
opinion on the above-cited Sections, especially the fiwco first
ones, 8o that I may legally hold the forthcoming elections.
If in caso this communication is too late for the Journal, will
you be pleased to answer the question by letter in short
“words.”

In the meantime, I remain, Gontlemen,

tespectfully yours,
Micuaer MyEgs,
Town Clerk.

[Finding that our January number would not be issued
in time for the January elections, we, as requested, answered
our correspondent by letter. Our doing so, however, is not
to be taken by others as a precedent. In future we shalt de-
cline to answer such communications otherwise than in the
pages of the Law Jouryaty, and this is a rule which we now
promulgate, and wish to be thoroughly understood.

As the questions submitted by our correspondent are not
only very important, but of very gencral application, we
append the substance of our replies to his queries:—-

1.—Under the Municlpal Act of last session, electors are of
two classes, viz., frecholders and householders. In the case of
the former, residence does not appear to be required ; but in
the case of the latter, it is expressly so required, {(s. 75 and s.
97, sub s, 9.} All non-residents pessessing property in & mu-
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nicipality are not, however, in our opinion, cutitled to vote,
but only those whose namnes appear upon the assessment
rolls, (16 Vic., c. 182, 8. 17. Sece Harrison’s New Municipal
Manual, p. 34, note ¢.)

2.—As to wards, a resident ought to vote in the ward in which
he resides, but it would seem that & non-resident may vote in
any ward. Such an one, however, had better vote in the
ward wherein lies the property it respect of which he votes.
An eloctor who votes in any ono ward of a Municipatity, is,
of course, not entitled at the same election to vote in any
other ward (s. 78).

3.—S58S. 79 and 80 apply to electors, and to electors only.
The qualifications of Councillors are described in ss. 70, 71 &
72 of the Act.~—Eps. L. J.}

MONTHLY REPERTORY.

CHANCERY-
AvUsTEN v. Borp., May 31. June 2, 9, 12, 23.
Solicitor— Partnership—1Iissolution of—** Goodiwcill. *

Difference between the ¢ goodwill” of & trade, and of a profes-
sional practice.

The goodwill of a trade is the amount which a person is willing
to give for the chance of his being able to keep the business con-
neeted with the place where itis carried on; but goodwill is distinet
from the profits of a business.

The term * goodwill” is inapplicable to a professional practice
which has no local existence, but is purely personal.

An agreement to scll the goodwill of a professional practice,
without any further stipulation or fixing the price, is not capable
of specific performance.

F. I, and B. were solicitors in partnership. In 1838, P. retired
from, and A. joined tho partnership; and it was agreed that F.
should beo at liberty at any future time to introduce 1. The term
was to cxpire on 1st of September, 1846, up to which time T. was
not introduced ; but on 24th July, 1846, fresh articles were entered
into; for seven years from Ist September then next, by which a
retiring partner was to receive for hisinterest and share and good-
wili in the businesy, the fair marketable value; and these articles
were declared subject to the article of the then existing agrecment
as to the admission of T. In 1849 F. exercised his power of intro-
ducing T., when there was a memorandum arranging a new part-
nership which was to last until 1860, which, however was not to
affect the agreement of 1846, except as far as T’s. interest was
concerned.  On the 29th of August, 1853, two days before the
term of partaership under the agreement of 1846, would have ter-
minated, A. gave notice to dissolve on the following day. On bill
filed by A. to have tho value of his share and the goodwill ascer-
tained under the articles of 1846,

Held, by the Master of the Rolls, and affirmed on appeal that A.
was not entitled to claim the value of his share of the partnership
or the goodwill, reckoning the business as continuing, and not as
{erminating in 1853 ; and that his rights only extended to the two
days unexpired, which were of no marketable value.

L.C.

Baxer v. Deax. June 12, July 7.

Practice—Pro-confesso.

V.C W

tain copyholds (her property) upon trusts for her benefit, con-
tsined in the settlement made upou her marringe during her
infancy. She obtained a decree, directing tho surrender and the
admigsion of the trustees, who wero ordered to pay the balance of
the rents to her, to her separate use. Shortly after the decree tho
the husband died, and the usual order to revive was obtained by
‘111., who had received the balance of the rents pursuant to the
ecree,

Jleld, that A., who by instituting the suit had elected to adopt
the settlement made of her real estate, was bound by such election,
and that the Court had jurisdiction to compel Ler to carry the de-
cree into eficct.

M.R. CoLt v. WiLLAmD, June 24, 25.

Will—Satisfaction of debt by legacy.

Bond to secure £2000 to be paid to trustees within three month$
after obligors decease for benefit of A. for life, and over. Tho ob-
ligor, by his will after dirccting payinent of his debts, gave to A.
an annuity of £200.—J/eld, not o satisfaction of A's. interest under
the bond.

V.C.S. Tug CorLixs Company v. Reeves  June 28, 29.

Trade-mark—Custom of trade—Forcign Company—Injunction.

An American Company, cstablished Zor the manufacture of Edge-
tools and employing a particular trade-mark, filed their bill agaivst
& manufacturer in Birmingham, alleging that he had been for some
time past 1 the habit of making and selling tools bearing a fraud-
ulent imitation of their trade mark. The defendant, by his an-
swer, admitted having affixed the mark in question to goods at tho
order of his customers : and stated that it was the ordinary prac-
tice in Birmingham to employ any mark ordered by respectable
parties, without further inquiry.  He bad already submitted to an
injunction. The injunction was ordered to be coutinued; the
bill to be retained for a year, with liberty to the plaintiffs to estab-
lish their right at law in the meantime: the bill in default, to bo
dismissed with costs; otherwise further consideration of all mat-
ters reserved.

An alicn may sue in England to restrain the fraudulent appro-
priation of his trado mark, although the goods to which such
trade mark applies are not usually sold by him in Eagland.

V.C.s. Cranocr v. CRADOCK. June 21, 22,

Will— Construction—Successive limitations.

A testator devised real estate to J. C. for life, with remainder
to J. C.’s second son W. for life, remainder to the first and other
sons of W. successively in tail male, and for default of such issuo
*¢ to the third, and all and every other son and sons of the body of
the said J. C. and the heirs mail of such sonand sons,” and in de-
fault to his, the testator’s, own right hcirs male for ever. W, dicd
without leaving issue male. J. C. had several sons.

Ileld, that his ¢ third and other sons” did not take as tenantsin
common, but successively as tenants in tail male.

V.C.K. PARR v. LOVEGROVE. June 23.

Specific performance—Decree—Title when first sheton.
R When under a decree, in o suit for specific performance, thero
is & reference as to ¢ whether the vendor can make a good title,
and if so, when surh titlo was first shown,” tho making and shew-

For the purpose of taking bill £ pro-confesso against a defendaut | ing a good title are intentionally distinct matters. A vendor can

whom it is impossible to serve and for whom an’ appearance had ! make a good title where a good title nppears on the face of the
been entered interrogatories were directed to be filed and advertised i Abstract, and where ho is able and willing to prove the deeds and
in the Gazctte, with notice to the defendant pursuaut to the 79th | facts alleged in tho abstract. The su...ag & good title is the de-

order of May 1845.

Banrow v. Barrow.
Jurisdiction—Married Woman—Real Estate.
A., & marricd woman, by her next friend, filed a bill to enforce

V.C. W.

June 5, 23. ’

livery of the abstract, when the vendor is in a condition to prove
everything necessary to establish bis title, appearing on the faco
of the abstract.

A contestas to what species of evidence is necessary, and thenon-
production in the first instance of the evidence nltimately required
is not such a refusal to produce cvidence, as that until such evidence

tho performance by her husband of his covenant to surrender cer- | is produced a vendor can bo said not to have shown a good title.
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Whatever o verdor puts upon hisabstract he isbound to prove
and verify.

Where in the contract, the word * produce” a good title is used
the veador is only entitled to interest from the day on which he
has verified the title.

A summons to vary the chief clerk’s certificate, finding that a
Jotter alleging a fact creating a good title; and offering to prove
it in a short time, was tho period of which a good title was first
shewn, dismissed with costs.

V.C. K. Pansoxs v. Cokk. June 29.

Will— Construction—Q@Qift pointing cut a mode of disposal—
Ademption.

Where a testator devises property and inter alia certain mines,
and all debts due at his decease in respect of such works, subject
to pay all rents, royalties and debts, duo from the concern, and
the better to cnable the devisce to carry on the works, bequeathes
to him £10,000, the disposal by the testator in hislifetime of such
property operates as an ademption of the gift of the debts, but
not of the £10,000.

Semble, where there is a gift by a testator of debts duc to him
subject to the payment of debts due by him, it isimpossible to im-
pose upon the legatee the obligation of payment, supposing the
payment would exceed the receipt.

V.C. K. Ronixsox v. Woon. July 1.

Will—Construction— Vested interest sulpect o be devised—G'ift over
to a charity.

A testator gives all his property to trustees upon trust to pay
and apply the rents of certain cstates for the maintenance, &c, of
A. ustil 21, and when she attains 21, upon trust to convey such
cstates to the use of A. hier heirs and assigus for ever. In case
she should dic under 21, leaving lawful issue, in trust for such
issue as tenants in common in fee; but in case she should die un-
der 21, without leaving lawful issue, then over with an ultimate
gift to a charity.  A. survived those in remainder, and died under
21, without issue, the charitable gift being void uunder the statute
of Mortmain.

_dleld, on tho authority of Doe v. Eyre, 5 C. B. 746, that the
gift to A, was divested by the charitable gift over, although that
gift was for all other purpouses void.

Sme——p———

REVIEW.

Tue New Muxsicirar, Maxvar ror Urper Canapa, containing |
Notes of Decided Cases, and a full Analytical Index. Edite§
by Rosert A. Harrisox, B.C.L., Barrister at Law, Toronto.
MacLear & Co., Publishers.

We have received from the publishers a copy of this most
useful work, issued at the close of the year, and in excel-
lent time to act as a guide for those to whom it is inscribed,
¢The Municipal Couucils of Upper Canada,” and their
several members, in the performance of the duties which at
the commencement of a new year devolve upon them.

We regret that our refercnce to the work cannot now be
as full as its great and general importance would call for,
our time being very limited. Mr. Harrison’s well known
character as an anuotator is, however, of itself a guarantee
that no labor has been spared in waking it a desideratumn
for every lawyer aud member cr officer of a Municipal
Council in the Province.

It contains the new Municipal Act, 22 Vic. cap. 99,
carefully and extensively annotated, together with all the
Acts and parts of Acts, taken in chronological order, in any
way relating to municipal matters, which are to be found

scattered through the twenty-two voluwmes of the Provincial
Statutes.

It also containy the Rules of Court governing contested
Municipal Elections, and a short but escellent Form of
By-law to contract a debt by burrowing money under sec.
222 of the new Act.

The Iditor, in his preface, refers to what he has justly
remarked in a prospectus to the work, that ‘“the municipal
laws of Upper Canada are in importance second to none of
the laws of the Province; that every municipal council
is a small parliament, possessed of extensive yet limited
powers; and that to ascertain in every case the existence
or non-existence of a power, the nature of it, its precise
limii, and the mode in which it should be exercised, is the
object of all who are in any manner concerned in the
administration of municipal affairs.”” This being admitted,
it must alse be conceded that it is the plain duty of every
member and officer of such a corporation to make himsclf
acquainted with the nature of the laws by which his duties
are specified and regulated.

The object of the MANUAL is to make this task compara-
tively easy, which, without it, the Councillor could not pro-
bably accomplish within his term of office. He will there
find the whole law relating to his various and important du-
ties and powers, compressed iu a single and very portable
volume, instead of having to search for it through two-and-
twenty large volutnes of the General Statutes, with nothing
to guide him by way of note or comment.

1t is unnccessary to point out its usefulness to the pro-
fession. We are satisfied thut no lawyer’s table (the book
is almost too constantly referred to for his shelves) will be
many days without a copy.

It contains 800 pages, including the Index, and is an-
nounced at the ridiculously low price of §2—after the st
March next, it will be raised to 83 per copy.—(Senior
Fditor, L.J.)

Tne Great Rercaic Montany. New York: Oaksmith & Co.

112 and 114, Willinm Street.

The first number of this illustrated Magazine is received.
Aas its name indicates, it is intensely American, but as litera-
ture belongs to no pation, and as its literature appears to be
of & high order, the Magazine will be found acceptablo to Ca-
nadians as well as Americans. In our number for November
were stated the terms of subscription, and similar information
will be found to-day in our advertising columns.

A TreaTiSE oX TaE Law or Sults ny ATTACHMENT IN THE
Uxitep States, by C. D. Drake of St. Louis, Mis. Second
Edition, revised anrd enlarged, with an Appendix containin
the leading Statutory Provisions of the several states ang
territories of the United States, in relation to Suits by Attach-
ment, and a treatise on Foreign Attachment in the Lord
Mayor’s Court of London, by John Locke. Boston: Little,
Brown & Co. Toronto: A. H. Armour & Co.

This work by an American or an American subject is one
of peculiar value to the Canadian Lawyer, inasmuch as it
covers o branch of Jurisprudence common to both countries,
and as yot untouched by any legal writer of ability at the Eng-
lish bar. Certain provisions of the Common Law Procedure
Act of 1854 in England, and of our own Act of 1856, which
aro copied verbatim from them, opened out n new remedy to
creditors somewhat similar to the remedies given in the Lord
Mayor’s Court of London, and cnabled a creditor to attach
debts due to his debtor and to recover the amount from the
Garnishee, as hois called. Very few cases on the subject are to
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be met with in the English Looks, with the exception of those !

decided under the Common Law Prucedure Act, and to these
and the cases decided in our own Courts research is necessarily
limited.

The law of Upper Canada in relation to attachment is pe-
culiar. No similar general system of attachment prevails in
England, but it is otherwise in the United States. We re-
gard, therefore, the book before us as one calculated to be of
tachment having long been in forco in parts of the United States
eminent assistance to the Canadian practitioner ; the law of at-
and furnishing a great body of adjudged cases on the subject.

Mr. Drake’s work is essentially American—his materials are
almost wholly drawn from home sources, for as he truly re-
marks the eystom is or rather was peculiarly their own—but
he has appended a valuable little Treatise on Foreign Attach-
ments in the Lord Mayor’s Court of London.

Doubtless in any future edition of the work the author will
not fail to embody the English decisions on the Common Law
Procedure Act, and the decisions in the Upper Canada Courts,
which are more numerous and occupy a larger field, he would
find of great assistance in elucidating his subject.

Of tho merits of the work wo canuot speak too highly—the
author has gone over an unbeaten track in a very masterly
mauner, and has given the whole law on a very difficult sub-
ject in & clear and methodical shape; to both the practitioner
and the Jurist it will be aliko acceptable.

‘We can without hesitation recommend it to the Bar of Up-
er Cavada. The following is & summary of the contents—
'he origin, nature and objects of the remedy by Atwchment—

For what cause of action an Attachment may issve—Of absent,
absconding, concealed, and non Resident Debtors, and debtors
removing or fraudulently disposing of their property—Of the
liability of Corporations and Representative persons to be sued
by Attachment—Of the affidavit for obtaining an Attachment—
Of Attachment bonds—Execution and Return of an Attachment
—Effect and Office of an Attachment—Attachment of Real
Estate—Attachment of Personal Property—Of simultaneous,
successive, conflicting and fraudulent Attachments—Custody
of Attached Property—Of Bail and Delivery Bonds—Bailment
of Attached Property—Of Attachments improvidently issued
—Of the Dissolution of an Attachment—Of Notice to absent
Defendants—Of Garnishment generally Who may bo oub
Jjected to Garnishment—What personal property in Garnishee’s
hands will make him liable—\What possession of Personal pro-
erty by o Garnisheo will make him liable—What Garnishee’s
y;iability as affected by the capacity in which he holds the De-
fendant’s property—The Garnishee’s liability as affected by
revious Contracts, &c.—The Garnishee’s Liability as affected
y a provious Assigoment, &c.—The Garnisheo’s liability as
a Debtor of the Defendant, &c.——The Garnisheo’s liabllitg a8
affected by time, &c.—Tho Garnishee's liability as affected by
his having Co-debtors, &c.—The Garnishee’s liability as a
arty to a promissory note—The Garnishee’s liability as af-
}')ccted by pre-existing contracts, &c.—The Garnishee’s liability
as affected by Fraud of Dofendant, &c.—The Garnishee’s lia-
bility as affected by Equitable Assignment of the debt—The
Garnishec’s liability as affected by proceedings againet him by
Defendant—Of the answer of the Garnishee—Extent of the
Garnishee’s liability as to amount, time, &e.—Of Garnished’s
right of defence—Of Garnisheo’s relation to the main action—
W%xcro Attachment is & Defence, &c.—Of action for Malicious
Attachment.

The style in which tho book is got up does great credit to
those eminent Law Publishers, Messrs. Littlo, Brown & Co. of
Boston. Indeed in typographic execution the book (which con-
tains over 700 pages) is cqual to any English work of the kind.
The hook may be had of Messrs. Armour & Co., Toronto.

Tue Rerort of Tk Cmier SUrERINTENDENT oF ScrooLs for
1857 received, and will bo reviewed in our next.

Rerrints oF THE Brizisit Reviews. By Levnard Scott & Co.,
New York.

It is only necessary to name the British Reviews—tho Lon-
don Quarterly, the Edinburgh, the North British, and the
Westminster Leview, and Blackwood's Magazine—to explain 1o
the reader the treasures which may be cheaply had upon
application to Leonard Scott & Co. ~These Reviews, without
which no man with any pretence to learning will remain,
may be had of the New York publishers at less than vne half
the cost of the English editions. In appearance the American
roprints ure, if anything, superior to the English editions;
and, owing to an arrangement for advance sheets, entered
into by Leonard Scott & Co. with the English publishers, are
to be obtained quite as soon if not sooner than the English
copies. For further information attention is directed to our
adrertising columus.

—

—mer——
APPOINTMENTS TO OFFICE; &c.

JUDGES..

GFORGE ALEXANDER PHILLPOTTS, of Orgoode Hall, Esquire, Barristerate
Law, to Le Junior Judgo of tho United Counties of York and l'ecl.—(Doccmbor

23, 1853.)

RECORDERS.
JOTNN EDWARD START, of Oszoode Hall, Esquire, Barrister-at-Law, to bo Hlecor
der of thocity of Hamilton.——Gazetted Dy Ver 4, 1858.
ARCIHIBALD J. MACDONELL, of Osgoode Hall, Esquire, Barrister-at-Law, 10 bo
Recordor of tho city of Kingston.—(Uazetted Deceraber 11, 1858.)

QUEEN’S COUNSEL.

JOIIN DUGGAYN, of Osgoodo Hall, Esquire, Barrister-atLase, to bo ono of ler
Majesty’s Counscl Learned In the Law, in Upper Canada.

STE'HEN BUELL RICHARDS, the Younger, of Osgoodo Hall, to bo ono of Her
Bajesty’s Counsel Learned in the Law, 1n Upper Canada.

THOMAS QALT, Esquiroe, of Osguodo Hall, to be one of ler Majesty’s Counsel
Learned in tho Law, in Upper Canada.

DAVID BREAKENRIDGE READ, Esquire, of Osgoode IIall, to be ono of Her
Majesty’s Counscl Learned in the Law, in Upper Canada.—(Gazetted December

23,1808.)
NOTARIES PUBLIC.
JOHX EDWARD McRENNA, of thocelty of Hamilton, Esquire, Attorney-at-Law,
to be a Notary Public in Upper Canada.
ROBEBT BALMER, of Oakville, Esquire, tu boa Notary Public in Tpper Canada,

Gazcited December 4, 1858.)
city of Hamilton, Esquire, to be a Notary Public in

JOHN ¥. McCUAIG, of the
Upper Conada.

WILLIAM LIVINGSTON, of Delaware, Fsqulre, to bo s Notary Public fo Upper
Canada.—(Qnzetted December 11, 1858.)

RICHAKRD B. DIRNARD, of Barne, Esquiro, Darristerat-Law, to be a Notary
Public in Upper Canada.~—(Gazetted Decomber 24, 1858.)

SHERIFFS.

GEORQE CRAWFORD McRINDSEY, Esquire, to bo Sherll of the County of

Halton.~—~(Gazctted Decomber 24, 1858.)
CORONERS.

COLIN McDONALD, Esquire, M.D., Assoclato Coroner for the United Countles of
Stormont, Dundas and Glengarry.

JOIHN SWEETLAND, Esquire, M.D., Associato Coroner for tho United Countics

| *"of Lanark and Renfrew.

| CHARLES W. JENKIXS, Esquire, Associste Coroner for the United Countics of

| Lennox and Addington.~Gazetted December 11, 1858.)

WILLIAM PECK, Esquire, Associate Coroner fur the County of Prince Edsard.

~—{(Gazetted December 24, 1855.)

SPECTAL COMMISIONERS.

WILLIAM HENRY MORGAY, Esguire, to be & Commtssioner, under the ceversl
Acts for tho profection of Indian Landsin Upper Canada, from trespass and in-
Jury.—(Gazetted December, 1858.)

REGISTRARS.

MARSHALL PERRY ROBLIN, Esquire, to be Registrar of the United Counties
of Lennox and Addington.—(Gazetted December 4, 1835.)

EDWIN LARWILL, Esqulire, to be Registrar of tho County of Kent, in theroom
and stesd of Aloxander Axkin, Esquire, resigned.

WILLIAM CHARLES LYON GILL, Esquire, to be Registrar for tho city of Lon-
don.—~(Gasctted Decomber 11 18.':8.{I |

The Honorable JOSEPH CURRAN § ORRISON, to bo Registrar of thoe City of
Torounto.~Gazetted Deccmber 24, 1858.)

TO CORRESPONDENTS.

Couh ll’onor Jopox Canrsrii—~O0T1r0 K1072—~3nd J. EAsTROOD—Uunder “ Division
urls

. D, Mackixrosnt—C. P, McGIvrny — A SCRSCRIMER —sad MICHATL MTERS —
under “ General Correspondence.”

Ietter on Divislon matter, from 2 writer—name forgotten—mislaid—writer
requestd to scod copy.




