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MASTER AND SERVANT.

SERVICE DIBTINGUISHED FROM TENANCY,

1. Generally.
2, Service or tenanecy.
8. Character of occupation, whether as servant or tenant. Generally.

4. Character of occupation tested with referenmce to its being ancillarv
or not to the services performed,

6. Cases illustrating the application of this test.

8 Charactor of occupation tested with reference to its beneficlal or
non-beneficlal quality,

7. -«—to the effect of the arrangement as giving or not giving t° e
servant asz estate in the land.
8 -~ -~to the fact that the ptivilege of occupation represenis a

certain amount of pecuniary compensation.

9. Change in the character of the occupation, when inferred.
10. Occupancy of a dwelling “by virtue of an office, setvice, or employ-

ment.”
11. Character of oceupation, viewed as an element determining the cor-
rectness of the wording of indictments for burglary.

1. Gesenally.~ The eases which depend upon the character
of the vecupation of premises by a person who is residing thereon,
while engaged in work whieh he has underinken to perform for
the owner of the premises, are divisible into two main classes:

{a} Those in which the sole question to be determined was,
whether the relation of master and servant, or the relation of
landlord and tenant, was ereated by the contract between the
owner of the premises oceupied and the person performing the
work.

{8 Those in which it is econeeded, or estublished by satisfae-
tory evidence, that the person performing the work was, in re-
speet to such work, a servant of the owner of the premises oceu-
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pied, and the question to be determined is, whether he should be
regarded as a servant or a tenant in respect to some matter ex-
trinsic to the stipulated work®.

Both these questions are primarily for the consideration of
the jury or other tribunal whose function it is in the given in-
stance to determine issues of fact® the coneclusion arrived at
“being, of course, subject to review in a higher court, which has
all the facts before it’. If the action is being tried in a court
consisting of a judge and jury, it is unnecessary to submit to the
jury the character of the occupation, if that depends upon the
significance of substantially undisputed facts*; but this question
cannot be determined, as one of law, if the evidence is conflicting,
or diverse inferences may be drawn therefrom °.

‘‘The terms of the contract, so far as the parties differ, it is
the duty of the jury to determine; but the terms being fixed, their
legal import is for the court to declare. This should be deter-
mined upon a consideration of the nature and purpose of the
contract, and the character of the business to which it relates’’”.

2. Service or tenancy.—The manner in which the former of
the questions stated in the preceding section has been answered

*“There is no inconsistency in the relation of master and servant
with that of landlord and tenant. A master may pay his servant by
conferring on him an interest in real property, either in fee, for years
at will, or for any other estate or interest; and if he do so, the servant
then becomes entitled to the legal incidents of the estate as much as if
it were purchased for any other consideration.” Hughes v. Overseers of
Chatham (1843) 5 Mann. & Gr. 54 (78).

? Hughes v. Overseers of Chatham (1843) 5 M. & G. 14; 7 Scott N.R.
581; Clark v, Bury 8t. Edmonds (1856) 1 C.B.N.S. 23, 26 L.J.C.P. 12;
R. v. Hardis (1789) 3 T.R. 497.

In R. v. Snape (1837) 6 Ad. & El. 278, (a settlement case), Williams, J..
remarked that the court would not be critical in examining the grounds
of the finding of the inferior tribunal.

In R. v. Seacroft, 2 M. & 8. 472, it was declared that the court of
sessions was the proper forum to determine the effect of the evidence and
the contention of counsel that a certain presumption might be drawn by
the court of review from the facts stated was rejected.

*R. v. Field (1794) 5 T.R. 587 (ratability of occupier, as determined
by court of sessions) and cases cited passim in the ensuing sections.

¢ Kerrains v. People (1873) 60 N.Y. 221.

8 Kerrains v. People (1873) 60 N.Y. 221.

¢ Bowwman v. Bradley (1892) 151 Pa, 351, 24 Atl. 1062.

In Kerrains v. People (1873) 60 N.Y. 221, the effect of the arrangement
was determined by the court as a question of law upon the contract and
facts, as stated, and the conclusion so arrived at was upheld by the court
of review.
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by the courts with relation to various states of fact is shewn by
the decisions collected in the subjoined note .

*(a) Occupancy as incident to contracts for cultivating land on shares.—
The cases cited below not only disclose a considerable diversity of opinion
a8 to the juridical standpoint which is appropriate in dealing with con-
tracts of this type, but also indicate that, even where the standpoint has
been the same, the courts have not always arrived identical conclusions with
respect to essentially similar facts.

A “cropper,” (i.e., a labourer who is paid for his labour by being given
a proportion of the crop which he helps to harvest) is not a tenant, since
he has no estate in the land, nor in the crop till the landlord assigns him
his share. He is as much a servant as if his wages were fixed and pay-
able in money. Haskins v. Royster (1874) 70 N.C. 601, 16 Am. Rep. 780,
(action for enticement of cultivator, held to be maintainable).

Burgie v. Davis (1879) 34 Ark. 179 (holding that the law governing
landlord’s liens had no application to the case, but that the “cropper” was
entitled to file & labourer’s lien on the crop for whatever was due to him).

A contract between A. and B, that A, might tend so much of B.s land
as he could cultivate with one horse during s certain year, and that A.
was to pay B. as “rent,” two bales of cotton out of the first picking—no
part of the erop to belong to A. until the rent was paid—constitutes A. a
_eropper, not a tenant. Heywood v. Rogers (1875) 73 N.C. 320. In Neal
v. Bellany (1875) 73 N.C. 384, the effect of this decision was thus stated:
“Where the crop is to be the property of the owner of the land, that fixes
the character of cropper, and not of tenant, upon the man who is to do the
work.” In the later case service was held to be inferable, where the agree-
ment was that A. was to pay B., the owner of the land, two bales of cotton
provided he also kept up the fences and cleaned the ditches properly, and
three bales if this work was neglected, and that B. was to make certain
advances to A. to assist him in making the erop.

Where A, contracts to raise a erop.on B.s land, in consideration that
B. will furnish tools, team, and feed, for the team, and give him one-half
the crop raised, and out of A’s half B. is to retain sufficient to pay what
A. may owe for supplies, the contract is one of service, the wages being
half the crop minus the amount of the debt for supplies. Sawtell v. Moore
(1879) 34 Ark, 687, (landlord held not to be a mere tenant in common of
the crop, so as to be obliged to file a copy of the contract in order to secure
his lien for supplies as is provided by the Ark. Act of March 6, 1875).

One who takes charge of another’s ranch with the understanding, that he
i8 to receive for his services, a certain sum per month, and that, after pay-
ing from the gross proceeds the operating expenses inclusive of his own
salary, and deducting what was due for supplies and equipment furnished
by him, he is to return the residue to the owner, is a servant, not & tenant.
Todhunter v. Armstrong (1898, Cal.) 53 Pac. 448, {holding that, even if a
lien were actually constituted by an oral agreement, which was denied,
that the occupant was te remain in possession until he was fully settled
with and paid, it would not be a defence to an action by the owner to
Tecover possession),

The relation of employer and labourer, not that of landlord and tenant,
is created by a contract which requires a labourer to take in charge, plant
and cultivate, the several parcels of land designated by the landowmer,
according to the directions of such landowner, to house two crops, and see
that no portion is removed, until the owner has deducted for himself the
amounts stated, and which binds them to be of good moral behaviour, and
respectful to the landowner, his family and agent. MoCutchen v. Cre?t-
shaw (1893) 40 S.C. 511 (held that the labourer had no such interest in
ﬁis share of the crop as would support a merchant’s lien for advances to

im}.
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8. Character of occcupation, whether as servant or temant, Ganer
ally.~In the reported cases belonging to the second of the pwy

The prosecutor contracted with defendant to employ him to Inbour on
a esrtain tract of land, agreeing to furninh land, team, food for the teg
tools an? seed, while the defendant was to furnish the Iabour ang feed it
and to be responsiblé for all implemonts used by him, The prosecutor wny
to have one-half of the evop. and the defendant the other haﬁf. from whieh
he wus to pay all advances made him, and any help it might be neeessa
fo. him to hire, Held, that the relation was either that of master ang
servant or tenants in common, and ¢hat in cither relation the prosecutor
had a general swnership in the cvops, and not a Hen or claim under Aly
Code (1876) § 4353 punishing the selling of erops on which nnother
has & “lien or claim.” This provision s not intended for the protection of
tenants in comm.n agninst fraudulent acts of co-tenants, nor for the pro.
tection of nmasters rgainst fraudulent acts of servants. Fllereon v, Slate
{1881) 63 Ala, 1. ’

Under a more recent Alabama rtatute, Code 1898, § 2712, (Code of
1886, § 3065), it is provided as follows: “When one party [urnishes the
land and tha team to cultivate it, and another party furnishes the labour,
with stipulations. express or implied, to diride the crop betwean them in
certain proportions, the contract of hire shall be held to exist.”

Occupation of a separate and distinet house on a plantation, several
hundred yards away from that of the owner of the plantation, vnder a
contract by which the cccupant is to have for his services 18 a labourer
the use of the house and a monthly allowance of meal and meat, end a
right to cultivate a small strip of land for his own benefit, ronstitutes him
& lessee. State v, Smith (1888) 100 N.C. 466, 8 8.E, 8! (owner who ex-
elled oceupant by threats and a display of deadly weapons wus held liable
o be indicted fur a forcible entry).

The relation of landlord and tenant is created by an agreement by an
mort%ngor to give a certain person all he can ralse on a cortain part of
land in return for services, Calvin v, Shimer (1888) N.ILT. 13 Cent, 874,
15 Atl. 255, The contention of the defendant was that the petitioner was
a tenant, the rent being paid in Inbour instead of money, while the peti-
tjoner insisted that the agreement was one, to take pay for services in
grain of his vwn raising. Bird, V.C, upheld the former view. and held
£hat the crops raised on the land passed with the title on n sale under
foreclosure,

The relation of landlord and tenant exists, where one agrees to furnish
another with a dwelling house, land, and w team and tools for working it
and the latter is to cultivate properly the soil and make payment of one
halt the crops ﬁathered_ Schlicht v. Callicott (1888) 70 Miss, 487, 24 8o,
860, (landlord held to be entitled to a remedy by way of attachment under
u statute relating specifically to Iandlords and tenants).

A temaney woa held + be inferable, where the contractor agreed to
cultivate during one year nt his own cost the land of the contractes, to
gather the crops, and to keep the femces in repair, while the contractes
stipulated that the contrastor should cecupy the premires during the year.
Whaley v. Jacobson 21 8.C. 51, {question Involved was the right of the
occupant to encumber the erop with a len).

Arrangements of this character have also been viewed from other stand-
oints, suggestive of other distinctions besides that which is emphasized
u the foregoing cnses, Thus we find it laid down that a confract hetween

a landowner and his labourers to cultivate a crop om rharos creates a
tenaney in common in the erop, and not the relation of landlord nnd fenant,
Smith v, Rice {1876) 58 Aln, 417: Brown v, Coats (1876) 56 Ala. 417,
430; Ragedale v, Kinney, (1898) 110 Ala, 484, DBut see Alubnina cuses, and
Code section. supra.

P Al b o 2
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“¢lasses differentiated in § 1, ante, one or other of the following
-points has been determined:

(¢) 'The lisbility of the servant to certain taxes.

(b) The servant’s acquisition of a settlement under the Poor

i

As to the dootrine that a contraet with labourers for the raising of a
erop o portion of which they are to receive as payment for their labowr
does not make them the parthers of the landowner, see cases cited in B5ga,
1 1, ante,
mtg‘hﬁt a contraoct between landowner and labourer for raising a erop on
shares croutes the relation of landlord and tenant, unless the intention to
make them partners or tenants in common with reapect to the crop clearly
appears, was hald in Birmingham v, Rogers, 48 Ark, 254,

An independent contract, and not service, is inferable where it is ngreed
that B, shall furnish himself and two daughters and another person to
work as labourers on A's land, the land and mules for its cultivation to be
furnished by A., and that B, is to receive a share of the erop, Barnon v,
Collins {1873) 49 Ga. 580, (action for enticement held not to be maintain-
shle),

I)n Dunoan v, Anderson (1878 58 Ga, 308, it was assumed by the eourt
that a “cropper” or person eultivating land or shaves was not a servant
of the owner, the decision being that the owner was not liable for the tort
of the eropper in hiring a labourer previously hired by, nnd bound to v-ork
for the plaintiif,

In Ponder v. Rhea (1877) 82 Ark. 430, the relation of the cropper to
the landowner seems to have been regarded as being rather that of an
findependent contrector than of a servant, but the prenise theory of the
court s somewhat obseure,

(b) Oceupancy in relation to other contracts for the eultivation of land.
--The relation of master and servant does not exist where ono who was
under a contract to eultivate land for a eevtain rental, and, in addition, to
work for the landlord, if called upon, whenever he was at leisure, for n
certain price per day. The service provided for i u mere inecldent to the
contraet of rental. State v. Hovver (1890) 10 L.R'A. 726. 107 N.C. 705,
l%lS.E. 451, (acting for enticement of ouitivator, held not to be maintain-
ablet, .

By an instrument in writing C., a landowner, specified certair services
to be performed by H., who was “to have the houss rent, use of gurden,
firewood, and pusturage for what cows he kept for family use,” and it was
also stipulated that H, was to have possession till 4 specified date. Held,
that ¥, was not a mere agent for C., but took an interest in the premises
28 lessee, and was entitled to possession until the appointed term had ex-
pired. Coleord v, Hall (1859) 3 Head, 625,

(e} {0 contracts for the keeping of a hotel-—In Stinte v. Page (R.C.
Ct, of App. 1843) 1 Spears L, 408, 40 Am. Doo, 808, it was held that the
following " provisions, standing by themselves did not muke a lease
of & hotel, viz, that for seven years the person in question was to.
“veside with his fuwnily In the hotel, free of all charge for board and rent,”
“that ho was to conduct the same in the manner contemplated by the
parties, and have the sols and exclusive management thereof,” and that, at
the end of the term, the furniture should be returned to the owners of the
hotel, Th: eonclusion that no leasc was intended waz leld to be indieated
by other stipulations, viz, that the ocoupant was to “keep the hotel, for
the term of seven continvous years that, “as the landlord he should pro-
vide for the hotel,” that he “should contract mo debts on mccount of the
toncern without the consent of the direstors” that he should ‘kesp con-
stantly in his employment a bookkeoper, who was to be discharged if the
directors disapproved of him, and that tue books were to be open to the
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Laws. The rule uniformly adopted for construing the Statute of
13 & 14 Car. 2, ¢. 1%, was that the words ‘“‘coming to settle ip 3

D

examination of the directors, It was accordingly held that the o0oupLnt of
the hotei was in possession as the agent of the owners, and that he had p -
legal intersst in the possession which could be set up ugainst an exeuting
for a debt of the owaers, In Clty Council v, Paf‘s (1843) 1 Spears

169 (p. 177), Harper, Ch., considered that under this instrument tye oont:
pant was undoubtedly a lessee,

{d) —1o logging contracis.—-The Jefendant made a contract with D,
which D. was to operate during the milling season a shingle mill thep {s
the control of the defendant, and “maenufeoture oertain brands of shingley
from loge to be furmished by defendant” and receive payment therefop
from defendant at a fixed rate, and hire and pas the men employed, fup
nish tools and implements, repair breaks in machinery not costing over 3
{larger breaks to be repaired at defendant’s expenies), and load the
shingles at his own eoxpense, (thc defendant, however, to puy such expens
beyond a certain figure, until a side track to the mill wns completed),
Defendant was to put the mill in running order, furnish the logs, and re
move surplus and refuse timber. Held, in an action by a third person
against defendant, to recover damages for injuries caused by sparks emitted
from the amoke-stack of the mill, that the contract was not g lease, but
simply for performance of labour, and that defendant was linble for ary
defective condition of the mill, The court said that the effective words of
the contract were those italicized, and that it was clearly a hiring on the

art of the defendant, accompanied on his part by an agreoment that D,
in the performance of the stipulated work, was to hrve the use of cortain
machinery of the defendant’s, The abaence of any words giving possession
of the mill to D. was also commented on, Whitney v. G'hjfarg (1873) 48
Wis. 138, 32 Am. Rep. 703.

(0) ——-to contracts for the boarding of the landowner's amployds.—It was
held that a woman who oceupied & house belonging to a railway compsny
and on its line under an agreement with the company to board its em.
bloyda—the price of board to be paid by them, and the company o ald
her in collecting her’pay for board by retaining the same for her out of
the wages of such employés—was not a servant or employd of the eom Y,
but that the relation of the partles is that of landlord and tenant, Doyle
v, Union P.R. Co, (1892) 147 U.K, 313, 37 L., cd, 223, (aclion for injuries
oaused by n snowslide, held not to be maintainable—railway company not
bound to provide a safe place of work). It was unsuccessfully contended
that the circumstances of her being aided by the company in collecting her
pay for the buard changed her position from that of tenant at will to sep
vant,

{f)——to contracts for the operation of a factory.~—In Fiskev. Framing.
ham Mfg., Oo, (1833) 14 Plok, 481, the construction of tho contrast in
question was thus discussed: “Some of the provisions have a double as
and consistently with then: he might be either the agent or the lessee o
the defendants, but there are others which admit of only one construction
He was to keep the factory in repair, except that the defendants wers to
repair the main gearing if it should be necessary: ha wne to have -
sion for the purpose of doing what he had stipulated to perform: he had
the control of the factory, and could employ what servants he would, and
regulate their wages; he might determine how much ‘water should b
turned upon the mill; he was entitled to the use of the land about the
factory and to the buildings thereon: and whether these buildings were 1
to labourara employed by him, or to others, rent would probably be paid
to him, either in a diminution of wages or otherwise, These provision
are appropriate in the case of a lease, The words, ‘that no rent is tobe
charged by the company, also tend to prove that a letting was contem
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place,’’ meant by renting or holding in the character of tenant’,
11 the oncupation was ancillary to the service [see next seetion]
g0 as to make the ocoupation of the servant merely the occupation
of the master, then no settlement was gained’'’.

(¢) The exercise of the elective franchise by the servant. As
precedents bearing upon the right of voting, the English cases
of which the effect will be stated in the ensuing sections are of
much less importance in the United Kingdom itself, since the
redent extension of the fraichise (see 10 post), and are of no
importance whatever in countries where manhood suffrage pre-
vails, But they supply many useful analogies and statements of
general principles whieh will serve as a guide to the practitioner
in other connections®. The cases of which the effect is stated

jated, It was argued that a reservation of rent was essential to a leass,
ut this point is immaterial, for taking the whoie agreement togethar, it
was manifest that the defendants received remt In the price at which their
gocds were manufactured. We are therefore of opinion, thet Bird was
not the servant of the defendants, but their lessee, having the control and

ssession of the premises mentioned in their agreement, and consequently
that the deferndants are not liable to the plaintiff in this action.” (Action
for damages caused to a neighbour by the negligence of the ocoupant in
letting off the water from the pond too rapidly).

Under gn instrument in the form of a lease, a party named as lessee
was to have eontro! of a factory, and wasg to rcturn to the company owning
the plant the ;i)roﬂts of the business over a fixed amount, The lessee was
to have authority to employ and discharge servants to work in the factory,
and no restrictions as to the management of the business were reserved by
the lessor, Held, that the agreement was in law o lease, Auli Wooden-
wers Co. v, Baker (1800 Ind. App.) 58 N.E. 266, (lcssor held nov to be
liable for an injury sustained by a servant of the lessee owing to the mis.
management of the latter),

'Td, Ellenborough in R, v, Bowness, 4 M, & 8, 212,

Slyeuklng of the kind of settlement which Is acquired by renting
premises, Denman, C.J,, sald: “The kind of settlement relied upon in this
case has grown out of the 18 & 14 Car. 2, ¢. 12, § 1, which confines the
power of removal to cases where persons come to settle on any tenement
under the yearly value of £10, and by impleation has been held to confer
a settlernent on o person who comes to settle on a temement of that value;
and the lnwful ocoupation of a tenoment of that annual value by a pasty
In his own right, has been held to satisfy the words coming to settle, The
word «renun§ is nct to be found in the statute” R, v. 8. Hary Newing-
ton (1833) 5 B, & Ad, 540,

*R. v. Bishopton (1830) 0 Ad, & EI. 824,

In order to gonfer a settlement by renting a tenement, “the party must
have o residence which might be oalled hia own home, as tenant;” resi-
dence “In the character of a servant merely” is not sufficlent to satisf
the words of the atatute “coming to settle.” R, v. Shipdham (1823) 3 D,
& R. 384, per Bayley, J.

*As, for examg}n. where the question involved is, whether the servant
hag o right to retain possession of the premises after he conses to be &
servant, Bee Kerrains v. People %1878) 80 N.Y. 221, where the passage
quoted from the judgment in the Hughes Cass in § B, note 1, subd, (),

was cited by the court, as laying down oconcisely the correot rule for
determining the questio'n involg;;.g d
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under various heads in the note to § 5, post, turn upon the
consiruction of the eleetoral laws which were in force at different
periods, and deal with the question whether claimant wag en.
titled to vote (1) as & ‘‘leascholder’ under one or other of
those laws; or (2) as onc who ‘‘ocoupied as owner or ten.
ant (Reform Act of 1892, c. 4, § 27, and Reform Act of 1861),
or (3) as ‘“‘occupier of a building of the value of £10 yearly,”
under the same Act. The construction put upon the Act of 1884
which introduced a ‘‘Service Franchise,’’ is shewn by the casey
cited in 8, post.

(d) The right of the master to resumc possession of the
premises occupiced. A servant whose occupation is independeny of,
and not merely ancillary to, his employment, but is Jinhle to be
determined by the dissolution of the contract, is o tenant at
will’, On the other hand, where the occupation is movely in the
character of a servant, no interest in the premises. even to the
extent of a tenancy at will, vests in the occupant’. The legal

*R. v, Lokenheath (1823) 1 B. & C. 531; 0’Connor v. Tyndall {1830)
9 Joues (Ir.) 20 (per Foster, B.).

s Combating the contention that the servant under such cjrewmstances
took an estate on the premises, Willes, J,, sald: “L ean see very weighly
veasons why it should be intended not to vest. And I do not by any means
agrea that this is a dry and barren point: because, thuugh generally
speaking the relation of master and servant or principal aml ngent may,
where the servant or agent has been gullty of misconduct, be terminated
at any moment, if such an arrangement as this were held to vest in the
servant or agent an interest in the employer’s premises, the servant might
set his employer at deflance, and, though the latter wers perfoctly justified
fn putting an end to the relation of master and servaut hetween them, the
former might insist upon holding en as a tenant untii the expiration of &
regular notice to quit” White -, Baytey (1861) 10 C.B.N.S, 227,

In Kerrains v. People (1873) 60 N.Y. 22, the court expressed its dis-
approval of the doctrine laid down in Pecple v, Annis, 45 Barb. 304, to the
effect that immediately upon the termination of the serviec a temaney at
will, or by sufferance, springs up and laid down the law aa follows: “In
order to have, that effact tho occupancy must be suffieiently long to warrnt
an inference of consent to a different holding. Any considerable delay
would be sufficient, but I can see no prineiple which woull change the
cceupant eo instanti, from a mere licensee to a tenant, The cmployer
should resume control of his proioertfr within o reasonable time or conseut
wauld be inferred, Whether this time is a day or n weelk may depend
upon circumstances.” Doyle v. (ibbs, 6 Lans, 180, was cited s a ease in
which the permiseion of the employer that the emploved might remaln unﬂ,l'
his wife recovered from an iliuess, was held not to amount to a consent!

Many of the cnses cited in the following notes expressly recognise, ot
take for granted, the same dectrine,

The statement made in McGee v, Gibson (1840) 1 B. Mon. 108, that e
man ccoupying merely as a servant is o tenant at will is clearly erroneots.
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eonsequences of determining the contract of employmeht of a
gervant whose occupation is of this deseription are as follows:
That the master beeomes entitled to resume possession of the
premises immediately’, this right being enforceable, irrespective
of the question whether the servant was or was not justifiably dis-
charged’; that he may eject the servant without any process of

[

*In a case where a farm labourer was provided with a house to live in
and cattle for the use of himself and family, the eourt said: *“If it [i.e,
what was delivered into the nossession of the servant when he began work]
he regarded as part of the compensation for labour stipulated for, then thc
right to the compensation ceased when the labour was discontinued, Bow-
man had the same right to insist on the pryment of the cash part of his
wages as on that part which provided his family a place to live. His right
under the contrnct of hiring was like that of the porter to the posaession
of the porter's lodge: like that of the coachman to his apartments over
the stable; like that of the teacher to the rooms he or she may have oceu-
pied in ths school buildings; like that of the domestic servants to the
rooms in which they lodge in the huuse of their employers, In all these
eases and others that might be enumerated the occeupaney of the room or
house is incidental to the employment., The employé hns no distinet right
of possession, for his possession is that of the employer, and it cannot sur-
vive the hiring to which it is incidental, or under which it iz part of the
eoniract price for the services performed. 8o in this case. if the contract
was simply a contract for labuur at one dollar per day and a house to live
in, the pinintiff held the house by the anme title and for the same purpose
that he did the land or the cattle in the care of which his labour was to
be performed. When his contract ended, his rights in the premises were
extingnished, and it was his duty to give way to his successor.” Bowman
v. Bradley, 151 Pa. 351, 24 Atl, 1062,

See also Hunt v, Colson (1833) Moore & Sc. 700, (denying right of
servant to maintain an action of trespass against hiz master's agent for
pulling down the house oceupled by him); Eichengreen v, Appel (1881)
44 TIL. App, 108, and the eases cited in the following noies,

In Whyte v, School Buard of Haddington (1874, 1 Se. Sess, Cms., 4th
Ber, 1124, tho employers were held ontitled to n summary warrant to
remove the servant,

'Colliaon v, Warren (C.A. 1808 17 Times L.R, 362, (where the plaintiff
in o suit in which he was clajming to he entitled under a ecrtain contract
to tie retained in tha employment of the defendant as manager of a hotel
was enjoined from continuing to reside in the hotel); Wedlister v, Ogle
(1858) 1 Ir, Jur, N.8, 313: Beott v. MeMurdo (1869) 6 &¢ I.R. 301,

These decisions, as well s those which are cited in the precrding and
the following notes, shew that one of the judges of the Supreme Court of
New South Wales was in error when he Inid it down that the curator of
& mugenm to whom a portion of the building had been assigned as a resi-
dence was entitled to remain in his apartments, alleged hy him to be
wrongful, unt{l he had at least recrived a legal notlce to quit, and that
his offieial possession was sufficient to enable him to maintain an action of
trespnss against one of tho hoard of trusters who had entered on the
;();fr?iz’gooccupied by him, Kwrefft v, Hill (1875) 13 New So. Wales S.C.R.

The doctrine which prevails in Quebec seoms to be different from that
of the common law courts, In Reid v. Smith (Ct. of Review, 1872) 8 Que.
L.R. 367, 4 L.N, 187, an action of ejeciment was hrought to recover posRes-
sion of a house which had heen leased to the defendant under one of the

®
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law*; and without giving him notice to quit’; or may obtain
possession by means of an action of forcible entry and detainep
after giving due notice to quit®; that an action of trespass will
not lie against the master for breaking and entering the pre.
mises”: that the servant is not entitled de jure to have a reason-
sble time allowed him for the removal of his household effects®,

stipulations of & contract which bound him to act as superintendent of the
plaintiiP’s mill for a term of fve years, and which was terminable by six
months' notice on either side. The defendant was dismissed without ap
good ciuse and without the stipulated noties, The position taken by the
lainti? was that by the mere fact of his having dismissed the contract for
Kis personal services was terminated, leaving only a claim for damages to
the servant, and that the lease came to an end at the same timne as the ser-
vice. The court, however, was of the opinion that the plaintiff, in advan.
olng this theory, had lost sight of the distinetion between a contract for
the construction of & building or other works, (*loua e d'ouvrage”), and &
contract for personal sarvice, (“louage de services personnels”). The Cods
(Art, 1691) provided for the rescission of the former kind of sontract at
the will of the employer, but was silent as to the power of rescission in the
latter case, Accordingly, the coneclusiun was arrived at, that, as the em-
ployer could not merely by his own will put an end to the contract of
servies, it was impossible to contend successfully that he could merely by
his avn will put an end to the lense which was one of the incidents of the
contruct of service,

$ MoAlister v, Ogle (1856) 1 Ir, Jur, N.8, 313, (servant held not to he
entitled to maintain an action against the master for assault in removing
him by force from the premises); De Brier v, Minturn (1851) 1 Cal, 450,
(similar decision) ; Scott v, McMurdo (1869) 8 Se. L.R. 309, Fraser, Mast,

& 8., p. B, .

'.‘I&yhm v. Suitle (Exch. Ch, 1854) 4 El & Bl, 347, 1 Jur, N.8, 303,
24 L.J.Q.B, 54; White v. Bayley (1861) 10 C.B.N.S. 227, per Willes, J.
(p. 234); Dos v. Derry (1840) 9 C, & P, 404; Young v. Paton (Se. Ct. of
Sess, 1808) Hume 582; Bigelow v, Norton (1858) 3 Nov, Se, (Thompson)
283; Fleming v, Hill (1878) 1 R, & C. (Nov. Se.) 260; Doyle v. Gibbe
(1871) 6 Lans, 180; Motiée v, Gibson (1840) 1 B. Mon. 105; People v,
Kerrains (1873; 60 N.Y, 225; Morrie Canal & Banking Co. v. Mitchell
(1864) 31 N.J.L, 08; McoQuads v, Emmons (1876) 38 N.J.L. 897.

“ By lowa Rev, Stat. § 2216, it was provided that any person in posses.
slon of real property with the assent of the owner is presumed to be a
tenant at will, unless the contrary is shewn, By § 2218 it is provided that
thiriy days' notice must be given by elther party to terminate the tenancy,
but that when an express ngreement is made, the tenancy shall cease at
the time agreed, without notice construing these provistons. The court held
that, where a teuant had taken possession of premises under an agreement
that he was to occupy them only so long as he should continue in the em-
ployment of the owner, he would not be regarded as a tenant at will, but
as n tenant for a definite term, who, if he remained in possession, after
quitting employment, became a tenant holding over after the termination
of his lease, and subject to an action of foreible entry and detainer on the
%{m; of his employer after due notice to quit has been given. Grosvenor v,

enry (1880) 27 Towa 269,

U White v, Beyley (1881) 10 C.B.N.8. 227, 7 Jur. N.8, 948, 30 L.JC.P.
263; Allen v, Trylond (180%) 3 ¥. & F. 49; Bowman v, Bredley (1802)
17 L.RA, 213, 18] Pa, 851, 31 W.N.C, 148, 24 A#], 182,

¥ Dog v, M'Kasg (1830) 10 B, & C. 721,
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and cannot maintain an action of trespass against the master for
removing them”; that the master cannot obtain possession of the
premises by means of statutory proceedings of a summary nature
which, under the express terms of the ¢nactment, are specifically
applicable to the relation of landlord ard temant”. But the
owner may eonvert the occupation of the servant into that of a
senant at will by allowing him to remain in possession a suffici-
ent length of time to warrant the implication of intentional
acquieseénce in the continuance of the oceupation®

(¢) The right of the master, or of a person authorized by
him, to enter on the premises for the purpose of performing
work in respect thereto, '

(f) The right of the servant to assert an independent title
to the premises. The rule that a tenant is estopped from disput-
ing the title of his landlord®, is applicable also to the case of a
person coming in by permission as a servant”.

(g) The right to sublet or transfer the possession of the
premises. A person occupying as a tenant, and not as a servant,
is entitled, with the permission of the landlord, to sublet the
premises, and to collect from the sub-lessee the rent which accrues
during the period covered by the sublease. But a person

2Lake v, Campbell (1862) 5 L.I.N.S, 582; Mead v. Pollock (1801) 99
I, App. 161; Haywood v. Miller (1842) 3 Hill, 80,

% People v. Annig (1866) 45 Bart, 304; MoQuade v, Emmons (1876)
38 N.J.L, 397.

1t was held in Hart v, O'Brien (Quebee Ct, of Review, 1870; 156 Lower
Can, Jur. 42, that an employé who was allowed the use of a dwelling-house
as long as he remained in the employment, as part cousideration for his
services, was linble to ejectment under the Lessors and Lesaces Act, as soon
as he censed to be in the employ of the owner, But as nlready observed in
note §, supra, the doctrine prevailing in Quebec is not the same as in com-
mon law jurisdictions,

® §chool Distr. v. Batech (1885) Mich, 29 L.R.A, 576, 64 N.W, 196,
(servant held nut to have become a tenant at will); Kerrains v. People
(1873) 80 N.Y. 22 (ses note 3, supra).

In Jeanings v, MoCarthy (1891) 46 N.Y.8.R, 678, this change in the
character of the occupation was held to be inferable where the servant,
after his employment was ended, was suffered to hold over for a longer
period than was necessary to enable him to movs conveniently,

The owner of the premises will not be presumed to have ncquiescad in
the conversion of the occupntion into a tenancy at will, merely beciuse he
allowed n discharged servant to remain in possession, until his wife had
recovered from an illness, Doyle v, Gibbs (1871) 6 Lans, 180,

* Woodfall L, & T, 237; Taylor, L, & T. § 620.

¥ Doe v, Baylup (1885) 3 Ad, & El 188; Doe v. Buchmore (1839) 9
Ad. & E, 662,

¥ Snedaker v, Powell (1884) 32 Kan. 396,
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placed in possession of premises ac a mere earetaker has no inter.
est which is capable of being assigned to another person®

(k) The right of the servant to be let into possession of the
premises which he is to occupy.

(i) The liability cf the servant to have his property dis.
trained as being that of a servant.

(j) The question whether ‘he master or the servaut is the
proper party to bring an action for trespass committed on the
premises, :

(k) Eligibility for office. An employé oecupying premises
a8 @ servant merely is not a ‘‘substantial householder’’ within
the Statute 43 Eliz. c. 2, § 1, 50 as to be eligible for the office of
overseer of the poor™.

(1) The requirements of Stamp Acts. In England it has
been held that a lease stamp is not necessary to validate an in.
strument which provided, among other things, for an employé’s
occupation of premises as a part of the compensation for his
services”, .

(m) The correct wording of indictments in prosecutions for
the crime of embezzlement.

‘Whatever may be the charaster or duration of the title under
which & servant occupied his employer’s premises, he is entitled
to the benefit of those rules of law which enable a rightful occu-
pant or his licensces to recover damages for personal injnries
caused by negligent acts committed on adjoining premises®

4. Character of occupation tested with reference to its beiug ancil-
lary or not to the service performed.—The doctrine upon which a
large number of decisions are based is that an employé should be
regarded as occupying the premises of his employer in the char-
acter of a servant, or in the character of a tenant, according as
his cecupation is or is not susceptible .of being described by one
of the following phrases: ‘‘ancillary to the service’”; ‘‘ancillary

» Reynolds v. Metcalf (1863) 13 U.C.C.P, 382,

® Rex v, 8purrell (1865) L.R. 1 Q.B, 72, 35 LJM.C. 74.

%Doe v. Derry (1840) 0 C, & P, 404,

# The Defiance Wuter Co. v, Olinger {1806) B84 Ohlo 8t, 502, holding
that an action could be maintained by a guest of a servant for injuries
cnused by the bursting of a large stump-pipe on the land of a water com-

pany,
LR, v. Bishopton (1830) 9 Ad, & El. 824.
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to the performance of the duties which the occupier has engaged
to perform’’?; ‘‘auxiliary to the service’’*; ‘‘connected with the
gervice’’'; ‘‘referable to the service’’*; ‘‘incidental to and insep-
arable from the service’’'; incidental to the employment’’’; a
“privilege allowed in respect io the prineipal thing” (viz., the
hiring) *; ‘‘in aid of or necessary to the performance of his ser-
viee’’*; ‘‘necessary for th¢ perfermance of ‘he serviee’'™;
“inecessary to the serviee’'; ‘‘connected with the serviee,’’ or
“pequired, expressly or impliedly, by the employer for the neces-
sary or better performance of the service’ ; ‘‘incident to, and

e o e

t Smith v, Seghill (1875) L.R. 10 Q.B, 422,

SR v. Lynn (1838) 8 Ad, & El 397; Petersficld Case (1874) 2 U'M,
& H, 97,

4R, v. Bishopton (1839) O Ad. & Kl 824; R. v. Chestnut {(1818) 1 B,
& Ald, 473; R. v, Minster (1814) 3 M, & 8, 278, The phrase “necessarily
connection with the service” was used by Bayley, J., in R, v, Kelstern
(1816) &5 M, & S, 138.

*R, v, Iken (1834) 2 Ad. & E! 147,

8 Ji. v. Bishopton (1838) 9 Ad. & El. 824.

! Bowman v, Bradley (1892) 151 Pa, 351, 24 Atl, 1062,

'R, v. Seacroft, 2 M. & B, 472, According to Tauntor, J., in R, v, Tken
(1834) 2 Ad. & El 147, whers the above cited case was distinguished, the
rationale of the decision was that the cellar “a privilege attached to the
wagtt{gr“in reference to the principal thing; that is, to his contract as a
waiter.

S Ynedaker v. Powell, 32 Kan, 308, 4 Pac. 868,

YR v, Kelstern (1816) 5 M. & 8. 1368; 8mith v, Seghill (1875) L.R.
10 Q.B. 422 -

1R v, Spurrell (1865) LR. 1 Q.B. T2

1 Kerraing v, People {1873) 80 N.Y, 221 (225). In another part of
ghe opinion in this ease it was remarked that the question, what ia the
character of the holding under the contract, depends upon “whether it is
exclusive and indeperdent of, and in no way conmected with the service or
whether it is g0 connected, or is necessary for its performance.”

In » case where the question was, whether certain workmen were ratable
under the Poor Law Assessment Act of 1889, Mellor, J., said: “Where the
oconpation is necessary for the performance of services, and the oceupier
is required to reside in tho house in order to perform those services, the
aceupation heing strietly ancillary to the performance of the duties which
the occupier has to perform, the occupation is that of a servant. -
Tt is quite true that the present appellants, in one sense, were required to
Teside in the houses of their employers hecause the owners of the houses,
engaging tho appellants in their employment and paying them by plece.
work, desired them to reside in the houses while engaged in their service,
and ir that sense they were required to reside in the houses. while engaged
in their employer’s service; but that is not the meaning of the words as
used in Hughes v. Qverseers nf Chatham, 5 M. & G. 54 (78), [sce 5, note,
subd, (g}, post.] ‘Required’ memns more than the master snying, ‘You
must reside in one of my houses, if you eome into my service) The resi-
donce must be ancillary and necsssary to the performance of the servant’s
dutics; and unless he is requived for that purpose to reside in the house,
and not merely as an arbitrary regulatfon on the part of the master, I do
not think he is prevented from occupying as a temant, Then it appears
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deemed essential for the performance of the duties’’ of the sey.
vant”; ‘‘for the purpose of performing his duties’™; “for the
more convenient performance of the service'™; ‘‘with a view,
not to the remuperation of the occupier, but to the interest of the
ainployer and to the mcre effsctual performance of the serviee
required’™; ‘‘convenient for the purposes of the serviee'’ and
‘‘obtained by reason of the contract of hiring’"™, for the nurpose
of ‘‘facilitating the business’’ of the employer”,

that the appellants and other workmen are only entitled to oeeupy the
houses during the time of their service at the colliery; the oeeupation
terminates at the time the service terminates. Still, the appellants are
tenants, though not tenants for any fixed time. They oceupy ns tenants at
will as long as they reside in the houses by the arrangament between them-
selves and their masters,” Smith v. Seghill (1875) L.R. 10 Q.B. 422 (428,
420)., See also the extraci quoted in § 5, note 1, subd, {j), post, from the
opinion of the same judge,

In Poz v. Dalby (1874) LR. 10 C.P, 285 {294} Lord Coleridge, C.J,,
expressed his approval of the doctrine emounced by Cresswell. J., and
Crowder, J., in Clark v, Overseers of Bury St. Edmunds (1856) 1 C.B.
(W.8.) 23, 31, 26 L.J. (C.P.) 12, that “if either ingredient exists—if the
oceupation be necessary for the better performance of the duties reguired
to be performed by the party, or if, though it be not necessary for their
performance, he is required by the authority by which he is appointed to
reside there in order to perform them—the occupation is not an occupation
as temant.” In the same sase (p. 208) Brett. J., considered the effect of
the authorities to be, that the occupation is not that of tenant, where the
amploys “is required tn occupy them for the better performance of his
duties, though his residence there is not necessary vor that purpose” or
where his residence there is “necessary for the performance of his duties,
though not specifically required.” See also Meud v. Pollock (1001) 99 1L
App, 151, where the phraseology of Kerraing v. People, supra, is adopted,

1 School Dist, No, 11 v, Batzche (1803) 106 Mich, 330, 20 L.R.A, 576,
64 N.W, 196.

* gmith v, Seghill (1875) L.R. 10 Q.B. 422 (428).

B R, v. Bardwell (1823) 2 B. & C. 181; R. v. Minster {1814) M. & 8.
278: R. v. Cheshunt (1818) 1 B, & Ald, 473.

# Robgon v, Joneg (1854) 3 Mann, & G. 112, In Smith v, Seghill (1873)
I.R. 10 Q.B. 422, it was observed that the ground of the decision in this
case was thal the ocoupation was “for the purpose of enabling him [the
employé] the more readily to perform the services required of him.”

¢ situation opposed t> that which is expressed by the phrass in the
text is indicated by the following remarks of Denman, C.J., in a poor law
ease: “This settlement, [i.e., that based on ‘coming to xettle’ on a tene
iment] is usually acquired by renting, because the renting shews the seccu-
ation to be independent, and for the convenience of the occupier, and not
or that of the landlord; and on this prineiple, many of the cases, where
a distinction has been taken between an occupation as tenant, and an
ocoupation as servant, proceed.”’

Y Bowman v. Bradley (1892) 151 Pa, 351 (361), 24 Atl, 1062 denying
{t to be indispensable “that ccoupation of a house, or apartments, should
be a necessary incident to the serviee to ba performed, in order that the
right to continue in possession should end with the service’ It is enough
if such occoupation is convenient for the purposes of the service and was
obtained by reason of the eontraet of hiring” ,

s Morris Canal and Bkg, Co, v. Mitchell (1804) 81 N.J.L, 99.
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As & matter of ultimate analysis, the test thus indicated may
be regarded as the only appropriate one in most of the cases be-
longing to the class with which we are now concerned”. But it
.ig apparent from §§ 964.966, post, that even where this text
would, so far as the eircumstance indicate, have been not only

~ applicable, but sufficient, the Courts have not infrequently pre-

ferred to rely either partially or exelusively upon other elements.

§. Cases illustrating the application of this test.—In the sub-
joined note we have collected under convenient headings the
cases in which the doctrine referred to in the preceding section
may he said to have furnished the actual ratio decidendi’.

#In one instance the real character of the occupation was held to be
impossible to determine, for the reason that the statement of facts received
frem the trial court did not shew whether or not the occupstion was
“pecessary to the service,” R, v, Spurrell (1865) L.R. 1 Q.B, 72 (see § 8,
note 2, post).

i (a) Employés cultivating land or tending live stook—The pauper, a
married man, agreed to serve 8. for a year as a labourer, and was to have
£20 a year, a house and garden, a piece of land for potatoes, the milk of
& cow, and feeding of a pig, which were to run on a ncighbouring fleld;
and under this agreement the pauper served, and had the exclusive oceupa-
vlon of the house for himself and family, the house being about 100 yards
from the housz of 8., and being necessary for the performance of his ser-
vice; and if he had not had it he would have had more wages, Held, that
this was not such “a coming to settle” on a tenement as conferred a settle-
ment, R. v. Kelstern (1816) 5 M, & 3, 136. Lord Ellenborough, C.J,
said: “I own I have no doubt in this case that the only occupation of this
houss was the occupation of the master and not of the servant, whom the
master placed there for the mutual convenience of both parties. The
master's house was about a hundred yards distant from it, and the servant
had it thrown into the bargain in cumulation of wages. This may be com-
pared to rooms allotted to a coachman over the stables of his master, or to
an out-house, where being a family man it is more convenient that he
should be out of the dwelling house; but that is nothing more than the
;)cmgmtion of the master, So here I cannot see that the occupation goes
arther.”

The owner of a mansion house and gardens, agreed with the pauper to
‘take care of the garden, and for doing so he was to take the issues and
{:roﬁta of part thereof, and to live in a cottage contiguous thereto, belong-
ng to his master; and he was to continue in the premises for a year, un-
less some other person befors that time should occupy the mansion, in
which ease the gardens were to be delivered up. The gauper continued in
the occupation of the garden on tlese terras for more than a year, the pro-
duce being worth to him £70 per annum. Held, that the pauper being
only a servant, and the residence not being his own, he did not “come to
:t{.{la” within the meaning of the statute, R, v. Shipdham (1823) 3 D.

. 384,

The pauper wag hired for a year as a shepherd. He was {o have & house
‘and garden rent-frec, 7e. a week, and the going of thirty sheep with his
mastor’s flock, ua weges, He served for two years at those wages in the
grish of I, during all which time the sheep went on his master’s farm,

s whole of which waa situated in that parish, The feed of the sheep was
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worth &£ . yer annum, Held, that this did not confer a settlement, it nyt
being any part of the bargain that tha sheep should be pssture-fed.' Rov
Bardwsii (1523) 2 B. & C 181, Bayley, J., said that “the house snd parden
beng iierely for the more convenient performance (¢ the pauper’s servis
as shepherd, must be laid out of consideration; he did not oceupy them gg
& tenant, but as a servant. , . . Here the pavper had no residence hyt:
in the charactti'.:hof a se:'v;anz \;i the hon:e continued ti e master's, and the
auper was, with respect tc this point, in the same situation as if
i in a room in his master’s hguse.” e had

In R, v, Snape (1837) 6 Ad. & E. 278, where & man was hired to take
charge of stock, the ay~eement being that he should have 12& a week wages
and the keep of a cow, and that he was to occupy a house on the marshes,
rent free, the court refused to disturb a finding of the sessions that his
oceupation was in the character of servant, and connected with o hiring,

In the Petersfield Case (1874) 2 O'M, & H, 87, 1 Rogers on Kleetions
74, (decided under the Reform Act of 18f7: see § 3, par. (c), ante),
Mellor, J., held that the relation of lendlord and tenmant had been created,
where the evidence was that the voter was paid 18s. a week wages from
which one shilling a week was deducted for rent of the house he lived in;
that his duty was to look after the cattle on the farm; and that he could
not do this unless he live in the house, It is not surprising to read in the
report that the learmed judge afterwards admitted that he was o little
hasty in rendering this decision. Nor do the authorities entirely bear him
out in his general statement of the law, which was as follows: “If the
bargain is this. ‘You still have so much « week and the use of the house)
it will be inferved that it is in the occupation of the employer, and that it
is not an independent occupation. Such is the position of a gameckeeper.
On the other hand the occupation is not auxiliary to the service, where an
employer requires that all persons who get work from him shall coeupy
one of the houses attached to his establishment.” This statement clashes
with the language of Cresswell, J., and Crowder, J,, in Clark v, Overseers
of Bury 8t Edmunds (1£28) | C.B.N.8, 23 (31), 26 L.J.C.P. 12, a8 quoted
in § 4, note 12, ante.

In Young v. Paton (Se, Ct. of Sess, 1808) Hume, 582, a servant on
monthly wages who was allowed to occupy a house belonging to his master,
the amount of the rent being deducted from his wages, was held not to be
entitled to the notice required in the case of ordinary tenants.

In an action for trespass in foreibly removing the plaintiff and his
household effects froim his employer’s premises, after he had Leen discharged
from the serviee, a plea was held good on demurrer, where it alleged that
the plaintif was employed by defendant as a farm hand, and, as part of
his compensation, was glven the occupancy of a house and garden, and that
possesajon of the premises was heid Ey the plaintiff ns part of his employ-
ment and was connected with his employment., Heffelfinger v. Fulion
(1800 Ind. App.), 56 N.E. 688,

In Bowman v. Bradley (1892) 151 Pa, 351, 24 Atl, 1062, where it was
held that no trespass waa committed by the employer in ejecting the em-
ployé, the facts were mainly undisputed, and sguwed that the defendant
owned a farm of twenty-nine acres, and that about four or flve acres of
this were occupied by a mill and pond operated by the owner. To eare for
the residua and the stock upon R he hired the plaintiff and hiz family.
The plaintiff was to receive one dollar per day and the use of a house upon
the premises to be occupied by himself and family. The only fact in dis-
pute was the duration of the contract. The plaintiff alleged it was
terminable at his pleasure, and that he said to the defendant: ‘T will try
you, and on your terms, and if you don’t suit me I witl discharge you and
expect you to leave the premises on sight. The court, after remarking
that the truz version was s question of fact for the jury, and thab the
defendant or the plaintiff would be entitled to a verdict. according as they
found that the contrnet could bo terminnted without notiee, or was in
tended to subsiet for & year, unless the defendant could shew a sufficient
reason for terminating it sooner, proceeded thus: “The first question that
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resented itsel! on the trial was over the nature and extent of Bowman’s
right to the house from which he was ousted by the defendant. Was that
right an Incident of the hiring and dependent on the continuance of the
r;fation of employer and employé, or had it an independent separate existence,
so that he was to be treated as atenant for years with a right to remain in
possession for one whole year whet..or he remrined in the employment of the
owner or not? The subject of this contract was labuur. ILabour was
what Bradley needed and undertook to pay for. 1t was what Bowman
offered to furnish him at an agreed price. The labour was to be per-
formed upon the land in ifs enltivation, in the care of the cows and the
delivery of the milk. Az Bowman was not a cropper, or a tenant paying
yent, his possession of the land and the cows, and the implements of farm
labour, was the possession of his em[;‘loyer. The barn was used to stable
the cattle and store their feed. The house was a convenient pluce f» the
residence of the labourer. The house, the barn, the land, the cattle, the
farming tools were turned over into the custody of the mun who had been
hired to care for the property; but he had no hostila possession, no in.
dependent right to possession, His possession was that of the owner whom
he represented and for whom he laboured for hire. Thi: & not denied as
to the farm, the barn, the stock, or the tools, but an atiempt i3 made to
distinguish between the house and everything eclse that came into the
possrssion of the employé in puvsuance of the contract of hiring. There
is no solid ground on which such a distinetion cun rest. 1f the pos-
session of the house be regarded as an iucident of the hiring, the incident
must fall with the principal”

A contract was entered into hetwseen H,, the owner of a farm, and one
M., by which the latter agreed that he and "iis wife should work for H.
one year—M, to labour on the farm, and his wife to perform the duties of
housekeeper. M, with his wife accordingly moved into a house on the
farm, carrying with them their household furniture, and entered upon the
performnuce of the contract. Subsequently H., having hecome dissatisfied
with M.’s conduel, ordered him to quit and leave the house, which he
declined to do: whereupon K. entered the house and put the furniture out
of it. Held, in trespass by M. against H,, that the contract between them
did nst ereate the relation of landlord and tenant, but only that of master
and servant; and that, consequently the remedy, if any. was only by an
action of assumvnsit for a brench of the contraet. Laywosd v, Miller
(1842) 3 Hill (N.Y.,) 0.

On the authority of this case it was held that the plaintiff occupied as
servant merely. where he had agreed with defendant to work for him as
labourer, and he was to have toward his wages the use of a cow and pasture
for her, the use of a house and other property and privileges, and twenty
dollars per month as long as they cou‘i)d agree. Doyle v, Gidbs (1871) 6
Lans, 180 (replevin suit for goods removed by employer on resuming pos-
session).

When a farmer employs a labourer for a year, at a stipulated price per
month, agreeing to furnish him a house at $12 per month, and keep his cow
for 81 per month, gayab]e monthly, the occupation of the labourer is
merely ineident to the contract of hiring, and so soon as be fails to labour,
his tenaney is determined. Mcfiee v, Gibson (1840) 1 B. Mon. 105 (action
ofﬁt-he) trespuss not maintainable against landlord for entering without
notice),

Where one Ferﬁon hired another to work for him one year on his farm,
for the num of $270, and agreed to furnish him house room for himself
and family and a garden and pasture for a cow, it was held that the re-
lation crented was simply that of inaster and servant, the house room,
%ﬂrdon and pasture being a portion of the consideration of the contract.

ople v, Annis (1866) 45 Barb, 304 (employer hold not io he entitled to
assert his right to possession by means of summary statutory proceedings
applicable to landlord enly).

On the ground that a contract under which one person agreed ts do
certain work on the vineyard of another, in the way of caring for, pruning,
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trellising, staking, and tying up the vines, recciving a reasonable com.
pensation therefor, in pursuance of which he was placed in possession, did
not ereate the relation of landlord and tenant, but was one for employment,
the court refused to grant an injunction restraining a contractor from
entering the premises to perform certain work for the owner. Ferrig v,
Hougland (1898) 121 Ala. 240, 25 Bo, 834.

A., being owner of & farm let it for seven years to B.; and by a written
agreement of the same date it was agreed, that A, should manage the farm
for B., B. allowing A, 12¢ a week, and ‘allowing him and his family to
reside in and have the use of the dwelling-house and furniture Jherein, free
of rent,” and this ngrecment was to to be put an end to by three monthe'
notice or three months’ wages, Held, that this agreement did not require
a lease stamp, as it did not contain a demise of the house, the vecupation
of it being n mere remuneration for services. Doc v, Derry (1840) D Car,
& P, 404, Parke, B., was of opinlon that the words “allowing, ete.”” might
import a lease, but that taking the whole of the instrument together, they
must be taken to indicate a reward for services.

See also cases cited in § 7, post.

Clerks.—R., a brewer, engager L., as clerk, at a yearly salary, and
agreed to permit him to occupy a certain house as his residence, free from
rent rates and taxes, another clerk being also boarded and lodged in the

.same house if R. should require it, but paying for his board; and such

. salary and house necommodation were to be in full satisfaction to L. for
all perquisities and for his expenses in the service. Rither party might
give the other threc months’ notice of determining the service. L. uceupled
the house for some time, and then, his health being impaired, he removed
to another. L, agreed with the landlord for this house, but the latter
considered R, his tenant. R, v. Lyan (1838) 8 Ad, & E, 379 [liability to
oor rates]. Lord Denman, C.J, said: “I think that the appellant was an
ndependent holder of the premises. Ho took them, and agreed to pay
the rent; and, by the universal consent of those interested, was nssessed
to the rates and window duty. He was the party linble to a distress, The
cases which have been cited do not come in guestion. It would be strong,
however, to say that nn allowance by the master as in this ease, in part
payment for services, made the oceupation of the house auxiliary to the ser-
vice, Any houss he might occupy while he was servant might be so ir
some sense; but the cases where a party has been held to occupy &
premises as a butler’s pantrq’ or a coach-house in tlie character of servant
are very different from this,”

In R. v. Lower Hayford (1830) 1 Barn. & Ad. 75, where an aftorney,
having & cottage and land near his residence, allowed his clerk to occupy
them, that he might the more conveniently attend to the business: and
suffered him to hold them rent free, as an augmentation of his salary, it
was observed by Littledale, J, in the course of his judgment that, if it
had been necessary to decide the point, there weuld have been no difficulty
in holding that the occupation was that of a tenant as it was unconnected
with, and wholly independent of, the service, But the claim was founded
on g statute, (3 W, & M. ¢. 11, § 8), under which a settlement could be
gained by paying rates for a tener ~nt worth £10 a year, and such a claim
was not defeasible by proof that v : person in question had occcupied as &
servant, and not as a tenant.

In an Irish case where a book-keeper in a distillery, elaiming the right
to vote as @ “houscholder” under the first English Reform Act (sec § 3
par. (r), ante), was shewn to have heen given the privilege of occupying
an en..ve house in liev of a part of his salary, eleven judges held that he
was not qualified for the franchise, although it was admitted that the
house was not essential to the discharge of his duties. But In this case
there were the other significant elements viz, that the employer kept the
house in repair and puid the taxes, that the house communicated with the
distillery yard, and that his possession was entirely dependent upon his
remaining in the employment. Ferar's case (1838) Alcock R. C. R. 248,
1 Rogers Elections, 81 ’
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(¢) Managert of o Business—The provisions of an agreement with
referance to whick the defendant emﬁloyer wae held not to be guilty of
trespass for entering without giving the plaintiff emploré a month’s notice
wera as follows: The dplnintiﬂ was to carry on the business of selling beer
for the defendant, and the place and stead, in the same manner, and with
and upon the privileges and terms as one U, had theretofore done, until
the agrecment should be terminated by the notice provided for, that all the

“peer to be sold and consumed on the premises should be had and taken by

the plaintiff from the defendant, and that the plaintiff should not part
with the trade or the ocoupation of the premises without the lcense of
the defendant; that, whenaver eithor party should be desirous of detarmin-
ing the agreement, the plaintiff should, on reeeiving a month’s notice in
writing, without being paid any sum of money or consideration quit and
deliver up the trade and possession of the premises; and that the plain-
tiff should be ab lberty to leave the trade and quit the occupation of the
premises on giving one month’s notice in writing. It was held that agree:
ment did not create any tenancy between the plaintiff and defendant, and
that the oceupation of the plaintif was ns servant to the defendant.
Mayhew v, Sutile (Exch, Ch. 1854) 4 El, & Bl, 347, 1 Jur, N.8, 303, 24
4J.G.B. 54. There Cockburn, C.J., said: “It was properly urged in answer to
this view of the case [i.e, that no tenanay was created], that the stipula-
tions that the plaintiff should take beer from no one else, and that he
should not part with the trade or business or occupuation of the premises
without license in writing, are more consistent with an independent ocou-
pation by the plaintiff and with his earrying on the business on his own
account; but they are not inconsistent with the business being that of the
defendant, as expressly stated again and again in the agreement. Arnd the
defendant may well have chosen to make it a part of the agreement, that
the plaintiff should not sell other parties’ beer there, and should not give
up the actual occupation, which no douht he had, although that ocoupation
was a servant, and in law the possession was the master’s. So also the
fact of the plaintiff having t{o pay the defendant for the beer as stated in
the replieaticn, i not inconsistent with the fact that the possession was
really that of the defendant as master. The beer is stated to be the defen-
dant’s;’and it is quite consistent with the defendant’s case that the plain-
$iff may nave had to pay higher prices than what beer is sold for to be
sold again at reteil, No doubt the prices were to be paid over to the
defendant; ard the stipulation that he should receive more for the sale on
his premises than the wholesale price seems as if he was to receive some-
thing as being himself the retailer on the premises, allowing the plaintiff
for hia services the reat of the excess of the retail over the wholesale price.
At all events we must take the sale as stated in the agreement to be for
and on account of the defendant”  With reference to the effect of the
provision with reference to the abandunment of the contract by mutual
consent, the learned judge said: “This provision seems well applicable to,
and at all events not inconsistent with, the relation of these narties beipg
that of employer and emyloyed. The giving up the occupntion fa treated
a8 ancillary to and connected with the putting an end fo the plaintifi®s
carrying on and conducting the trade. The notico may be given at any
time and not at the end of each month from the commencement; and it
wis onlv proper where the relation was not that of menial servant, and
where thercfore ihere might be some doubt whether the employment might
not be a yearly one, to engage that the relation of the parties may be put
an end to by & month’s notiee. It is well remarked that. supposing there
was misconduct on th- et of the plaintiff, the defeadart might have
terminnted the contract at once, and on such determination the plaintiff’s
ocoupation could not have been intended to be allowed to subsist, It should
be observed that either party will have a remedy on the contract, if it be
broken by the other determining the engagement without a notice and with-
out rerzonable cause.”

Whero a fishmonger vngaged a man to superintend hia business in con-
sideration of a salary, a percentage of the profits and lodging on the pre-
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mises where the business was carrisd on, the agreement being terminable
on giving a certain speoified notice if the employé failed to give sntisfne.
tion, it was held that he had been duly discharged in accordance with the
terms of the contract and that, as he had no right to remain on tie pre.
mises after being discharged, he could not maintain an action azninst the
employer for removing him therefrom by fores. Modlister v. Oglo (1856)
1 Ir, Jur, N.8, 313,

See also White v. Boyley (1881) 10 O.B.N.S, 827, 7 Jur, N.8, 048, 80
L.J.C.P. 253 (§ 86, note 3, post) ; Cellison v. Warren (C.A, 1808) 17 Times
L.R. 362 (§ 3, note 5, ante) ; and the following subdivision of the note,

. (d) Supervising and other employés on large estatvs.—(Sce also
subd. (a), supra). The pauper was hired as bailiff to P. who held n farm,
under an agreement that he was to have weekly wages ete., and his master
to find him a house, and either to furnish him with two cows, or the nuuper
was to ba at liberty to hire two, and feed them on the farm, and he rerved
thres years under the agreement, and lived with his fr mily in his master's
house, occupying the kitchen and two rooms, and hired two cows, which
fed during the summer in the pastures of his master. Held, that by the
feading of the cows, which was above the yearly value of £10, the phuper
aoqiired o settlement. R. v, Minster (1815) 3 M. & 8. 278, Lord Flien
‘horough distinguished the casss in which the anpartments occupied by a
gervant in his master's house are only “an appendage to the serviee”
allotted to him “for the more convenient performance of his service which
is the principal thing.” Le Blane, J.. considered that the pauper had &
“digtinct interest in the pasturage of the two cows, unconneected with
his service to the master’s dairy.” Bayley, J., thought the ease wax merely
“that of a servant who stipulated for a profit out of land of more than
that yearly value” which conferred a settlement. According to Tavley. J.
this case only decided that “the ocoupation of a temement which was
wholly unconnected with the service would confer s settlement, but that
the oceupation of one connected with the serviee would not” R.w.
Cheshunt (1818) 1 B. & Ald, 473.

A servant put into the occupation of a cottage, with less wages on that
account, occupies it in the character of a servant, and his master may
properly declare on such oceupation as his own, in an action brought for
o disturbance of a right of way to the cottage. The character of the occu-
pation is not affected by the fact that the cottage is -divided into two
parts, only one of which is occupied by the servant, the other being in the
possession of & tenant paying rent. Bertiev. Beaumont (1812) 16 Fast 33,

Where a person is employed by the owner of land to superintend the
land and look after the business of the owner, and while in such employ-
ment he occupies a house situated upon said land his oceupancy of the
house does not orente the relation of landlord and tenant between him and
the owner, so s to preclude him from ecquiring an adveise title to the
.}J;‘operty. Davis v. Williame (1901) 30 So, 488, 130 Ala. 530, 54 L.R.A,

)

In Heotor v. Martin (1866) 5 Bo. Sess, Cas, 3rd Sor, 88, where it was
held that the factor of » landed proprietor was entitled to the frauchise
under the first English Reform Act (see § 3, par. (o) ante}, as tenant
of a house which he had the right to occu%y as a part of the remunerntion
for his services, and from which, as his hire was n yearly one, he eould
not he removed except at the end of each year, the case was regarded as
heing diatinguishable from those in which a servant holds house accom-
modation merely at the will of his employer, and can be turned out at any
moment. Tt was considered that the court was not entitled to nssume
the defeasibility of the right of occupation with reference to the con-
tingency of the factor’s being guilty of misconduct which would warrant
his dismissal in the middla of a term. But this decision is in conflict with
those cited in subd. {a) of this note, and inconsistent with the doctrine
applied in Rcotland itself as well as in England and America (sec § 8
ante), that the right of a servant to reside on premisea oceupied by him as
a servant ceases when he is discharged, whether rightfully or wrongfully.
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In view of this dootrine, there is no reason why the faet viat a servant
is engaged for a definite period should be treaed as an element in deter-
mining the character of the occupansy,

A man who, while he was employed as a servant ofg nobleman, recefved,
as part of his salary, the privilege of oceupyin;{ a house free of taxes, was
held not to be qualified to vote as & “householder” iy g borough, Ciren-
gegter’s case (1992 ) 2 Fraser's El, Cases, 453,

. In State v, Curtis (1837) 4 Dev. & B. (N.C.) 222, it was declared by
the Court, arguendo, to be clear law and universally reccived, that a house
on & plantation which was oceupied by the overseer was as much -in the
* possession of the owner aa the plantation itself,

In B v. 8tock (1810) 2 Taunt, 389, Mansfleld, C.J., remarked arguendo:
“Many servants have houses given them, as porters at park-gates; if a
master turns away his servant, does it follow that he cannot evict him
tilt the end of the year®

As to the ocenpation of a Ranger of a Royal park, see § 6, note 2, post,

{r) Uinisters of religious bodies.—Where a rector appointa a curate,
and agrees that, as a return for his services, and instead of o salary, the
curate shall be put in possession of the glebe house und lands, to be used
for his own beneflt, the salary which would have been given to the curate
it these privileges had not been conferred is in the nature of rent for the
glebe, and the agreement ereates a tenancy between the parties, the estato
being one which is of an uncertain duration, and which may be determined
at a time of which the curate has not had notice. Upon the death of his
employer, therefore, the curate is, as ngainst the incoming rector, entitled
to the emblements, O'Connor v, Tyndall (1836) 2'Jones (Ir.) 20,

“A curate lcensed by the bishop at a yearly salary, according to the
Act of 57 G, 3, c. 99, resided in the rectory house, which was assigned to
him pursuant to that Act, and was above the value of £10 & year, far
more than forty days before the passing of the Act of 50 G. 3 e. 50. Held,
that this was a coming to settle within the statute 13 & 14 Car, 2, ¢, 12,
ard that a. settlement was gained thereby, R, v. §t. Mary Newington
(1883) 6 B. & Ad. 540. Parke, J,, said: “It is not clear that the curate
is vot tenant to the rector; but it is not necessary for the purpose of gain-
ing u seftlement that he could be so, It is sufficient if he comes to occupy
a8 having un interest of his own, and not as servant to another,”

A Wesleyan minister was held not to be the tenant of a house assigiad
to him us a residence by the cireuit stewazds, part of whose duties con-
sisted of hiring a house for the accommodation of the minister. Part of
the evidence was to the effect that, if the rent and rates due for such a
house were paid by the minister, the amount was refunded to him by the
glreult stewnrds. He wns deemed to be very much in the position of a
servant to the stewards, who could remove him from the house at their

leasure, The legal relation of the parties was held nct to be changed
by the fact that it was the eustom of the church to appoint their ministers
to officiate in & given place for one year certain. Such a custom ereated
8o obligation. R, v. Tiverton (1861) 30 L.JM.C, 79.

A minister of a Nonconformist congregation plreed in the possession of
8 chapel and dwelling-house by certain persons, in whom the legal estate
fa vested, in trust to permit and suffer he chapel to be used for the pur-

se of religious worship, is & mere tenant at will to those trustees; and

la tenaney is determined instanter by & demand of possession. He is not
entitled de jure before the determination of his tenaney, to have a reason-
able t.me allowed him for the removal of his furniture, Semble, that he
will not be a trespasser, if he enter afterwards to remove his goods. and
imbtln;.lela reasonable time for that purpose. Doev. M'Kuaeg (1830) 10 B.

, 721,

Where a religlous soclety employs o pastor under an agreement by which
he is to receive for his wervices a8 auch a certain cash azlary, and the usa
of & parsonage as a residence, the inference is that the occupancy, bein
sonneeted with his services as pastor, does not create the relation of lantﬁ
lord and tsnant, - Trustoes, eto, v. Froislic (1887) 37 Minn. 447 {holding
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that the agreement was personal to himself, and that his personal rey
sentative had no right to the possession of the parsonage aitelz-e his aéc§§§§§’,

A minister who occupies & house merely by virtue of his office is not
entitled when he ceases to hold his &)osition, to receive the statutory noties
to quit without which a landlord cannot resume possession of renteg
premises, DBigelow v, Norion (1858} 3 Nov. Se. (Thompson) 283,

{(f) Professors in colleges and masters in sohools.—Where one who had
leased certain college premises with the intentlon of condueting the in.
stitution as its president employed a person as one of the professore, under
an agreement by which he was to have a fixed salery, with the privilege
of occupying such rooms in the vollege bullding as would accommodats-
bimself and family, and there was evidence tending to shew that the presi.
dent retained a general control over the apartments so occupied, and hag
the right to enter them at any time for disciplinary purposes, o jury iy
warranted in finding that the professor was not s subtenant, and '.imt his
groperty was not lable to distress, Wallsr v, Morgan (1857) 18 B, Mon,

30, distinguishing MeGee v. Gibson, 1 B, Mon. 108, on the ground that ne
attempt was made to shew that the plaintiff has reserved a right of genera;
control over the house.

Where the schoolmaster of a burgh had been deposed for ineoinpetency
under 1 provision of the Educational Aect, it was held that the school
board was entitled to have a summary warrant against him, to removs
him from a dwelling-house under the same roof as the class-rooms, The
Court did not deeide what would have been the rights of the Board if the
house had been quite separate from tho class-rooms. Whyte v. School Board
of Haddington (1874).1 Sc, Sess. Caa, 4th Ser, 1124,

The occupancy of a gart of a school house ds a residence by a teacher
for the purpose of cnabling him the better to perform hia contract te
tesch does not make him o temant of the school distriet employing him,
but his occupation is that of the district. Schoul Dist, No. 11 v. Hatsche
(1808) 26 L.R.A, 578, 64 N.W, 196, 106 Mich. 330 (action to recover pos
sossion of the premises).

(g) Persons on the naval and military establishments~In o cuse in.
volving the right of a claimant to vote under the Reform Aect of 14867 (ses
§ 3, par (c), ante), it appeared that he was a sergeant on the permanent
staff of the W. Militia, and as such cceupied a house close to the premises
in which the arms, nccoutrements, ete, of the corps were stored, which wes
built expressly for the accommodation of the men employed in looking
after the stores, under the provisions of the Militia Act, 1854, The house
was assigned to him by the commanding officer as a place to live in;
if he left it without the permission of his officer, he would be guilty of a
breach of discipline for which he would probably be dismissed from the
gervice; and he was lable to be turned out at any time. He hus 28, 4d
per week deducted out of his pay, ns occupier of the house; but he would
not receive the 23, 4d. extrs if he resided elsawhere, He could perform
the duties required of him equally well if he were living elsewhere, which
he might do with his officer’s permission. Held, that the sergeant did not
ocoupy tho premises as tenant, within the meaning of 5, 3 of 30 & 31 Viet.
0. 102, Foz v, Dalby {1874) L.R. 10 C.P, 285, (following Dodson v. Jones
infra). The ground of the decision was that as the sergeant was “required”
by his commanding officer to reside in the house, there was a compulsory
ocoupation for the purpose of performing the duties assigned {o him. Ses
the extracts from tge opinions of Coleridge, C.J., and Brett, J., in 4 note

12, supra.
A pauper employed as a lahoursr by the Board of Ordinance, having

previously occupled a house at an annual rent of £7, whic'. was then pur
chased by the Board, still continued to reside in part of the premises, at
a weekly rent of Zs. which was deductsd out of his wages, during such
last occupation hs also cscupied a skop (the shop and house together
being of the annual value of £10) and upon his diamissal from his em-

loyment he gave up possession of the house s required: Held, that his
ast occupation of the house was not as tenant but as servant, and that
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no scttlement was thereby guined. R. v, Cheshunt (1818) 1 B. & Ald.
473, Lord Ellenborough, C.J., said: “In this case it seems to me that the
rty occupied this house as a servant only, and not in the character of a
nant, It is like the case of a coachman who frequently occupies a room
over the stables; but such occupation is not within the meaning of 13 and
14 Car, 2. The pavper here was divested of the tenement as soon as his
service terminated. He quitted the possession reluctantly, and was sue-
cceded by the person who succeeded him in his employment under the
Board of Ordinance. All this clearly shews that he was only entitled to
hold it du.ing and for the more convenient performance of his service.”

In a cass where the question was whether the master rope-maker in a
royal dock-yard ‘occupied as owner and tenant” o as to be entitled to a
vote under the first Xeform Act (see §3, par, (c), ante), it was proved
that he had been assigned a house in the dock-yard for his residence, of
which .« had the exclusive use, without naying rent, as part remuneration
for his services, no purt of it being used for public purposes. The house
was stated in the case to belong to the Lords of the Admiralty. If A. had
not had it, he would have had an allowance for a house in addition to his
salary: Held, that A, occupied the house as tenant. A, was rated to
the poor-rate as occupier. The rates were paid by the Paymaster General,
also in part remuneration for A.'s services. If he had paid the rates the
Admiralty would have repaid him: Held, that as the payment was of a
rate for which A, was liable, and as it was made on his account, and he
gave value for it, there wus a sufficient payment of rates by him within
the same section, Hughes v, Overseers of Chatham (1843) 5 Mann. & Gr.
54, Tindal, C.J., said: “It may be, that a servant may occupy a tenement
of his master’s, not by way of payment for his services, but for the pur-
pose of performing them; it may be that he is not permitted to occupy, as
& reward, in the performance of his master’s contract to pay him, but
roquired to occupy in the performance of his contruct to serve his master.
The settlement cases, cited in argument, established, and proceeded on, this
distinction. We think it applicable to the present question; and as there
is nothing in the faois stated to shew that the claimant was required to
ocoupy the house for the performance of his services, or did occupy it in
order to their performance, or that it was conducive to that purpose more
than any house which he might have pald for in any other way than by his
services; and, as the case expressly finds that he had the house as part
remuneration for his services, we cannot say that the conclusion at which
the revising barrister has arrived is wrong, The case, indeed, stated that
the claimant was master rope-maker, and ‘as such' had the house as his
residence; but that expression is egually applicable, whether he was made
tenant of the house in payment of his services as master rope-maker, or
oceupled it for the purpose of performing them.”

In another case, A., the surgeon at Greenmwich Hosnital, oceupled, as
such, o house at the infirmary in the hospital, which was appropriated
to the surgeon. Repairs were done by the commissioners of the hospital.
The surgeons to the heapital, when not provided with a residence within
the hoepital, were allowed a weekly sum as lodging money. By the regula-
tions of the commissioners of the hospital, no officer of the hospital was
sllowed to make any exchanﬁe of apartments. Held, that A, did not
oooupied the house “as tenant,” inasmuch as he was required to ccoupy the
tame with a view to the more efficient porformance of his duties as sur-

n. Dobson v, Joner (1854) 5 Mann, & Gr. 112, With reference to the
judgment in the Hughse case, supra, it was said: “We stated that the relation
of landlord and tenant could not be created by the appropriation of a par-
tioular house to an officer or servant as his residence, where such a propria-
tion was made—with & view not to the remuneration of the ocecu-
m but to the interest of the employer, and to the more effectusl per-

ance of the eervice required from such officer or servant; upon the
sme principles as the coachman who is placed in rooms of his master
over the stable, the gardener who is put into a house in the garden. or the
portse who occupies the lodge at a park gate, cannot be considered to
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occupy as tenants, but as servants merely whose possession and oceur ‘jon
is strictly and properly that of their masters.” )

See also § 6, notes 2, 8, post.

()} Oivil servants.—Bee cases cited in § 8, notes 2, 3, post.

{$) Employés in n.lls, faotories, eto.~The pauper whose children were
engaged to work for three ysars at a mill, removed with his family to a
cottage rented by the mill owner, C, for the convenience of families so
employed. The bargain between him and O. was, that a stated weekl;
payment for the use of the cottage should be deducted from the children’s
wages. The pauper, who was not himself in the gervice of O, continued
to occupy the cottage for sixteen years, during all which time, and after
he quitted it, some one or more of his children continued to work at the
mill. He quitted without regular notice, in consequence of the sale of the
costage. Held, that the pauper’s occupation was as tenant, and not as
servant, and was sufficient to gain a settlement. R. v. Fishopton (1839}
9 Ad. & El, 824, Littledale J., said: “I think the paupe:r gained v settle-
ment in Bishopton. In the cases cited the other way there was the relation
of master and servant between the owner of the tonement and the occupier,
Here the pauper engages for the service of his children and arranges with
Mrs, Coates for the residence of himself and his family in the ‘cottage,
This is clearly a renting of the cottage by him. The renting was indeed
connected with the service of the children; for the cottage would probably
not have been let to the pauper; or hired b{ him, but for the service of
the children; but he agrees to pay vent for it. This imports the relation
of landlord and tenant, and there {s nothing in the case to rebut the pre
sumption.”” Williams, J., said: “In the cases referred to, in which the
oceupation has been held insufficient, the residence was identical with the
gervice, or was incidental to and inseparable from it. Here there was &
renting by one who was not servant; and the deduction from the wages of
his children was only a mode of paying the rent.”

In a case where the question was whether the voter was the “occupler
of a building of the value of £10 yearly,” within the meaning of the first
Reform Act (see § 3, par. {c), ante) it appeared that a factory consisting
of four stories, was let out in separate rooms to a number of persons for
cotton-spinning, at different rents, according to the size of each room,
Bach tenait had his own machine, worked by steam-power sugplied by an
eagine whic belonged to and was worked at the expense of, the landlord;
it being part of each contract that the landlord should supply such power,
Each tenant had the exclusive use of his room and the key to the door
therecf. The approach to the rooms was, in some cases, by a common
staircase leading from the entrance to the factory (to which there was a
door that was never fastened), in othero by separate staircases outside the
building, and in others by doors opening into the yard, Held, that each of
thess rooms constituted a “building,” and that there was suficlent oceupa-
tion in each tenant. Wright v, Stookpert (C.P. 1843) 1 Barr & Am. App.
& El Cas. 39; R. v, South Kilvington (1842) 3 Gale & 8. 181, note,

In Kerraine v. People (1873) 60 N.Y, 221, affirming 1 Thomp. &
C. 833, so far as that deision related to the character of the oceupation,
but reversing it on another ground), the prisoner, a workman, was in-
dicted for the use of o deadly weapon in resisting an ejectment by his
employer, and the defence was that & tenancy was constituted by the parcl
contract between them, vir., that the employer should ﬁay the workman
for his services thirteen shillings e day, and give him the use of a house
to lve in throuphout the year, or while they agreed, the consequence of
this view of their relation being tha’ the workman in holding over would
be a tanant at will, and that the employer would not be justified in enter
ing with strong hand. The court said: “Each party relied upon the terms
of the contract with only the additional facts that the house was a part
of the mill property, and had been occupied for several years previously
by the prisoner while engaged as & labourer in the mill There was no
request to submit the facts to the jury to determine whether tho houss
was occupied to enable the prisoner the betier to perform the gervice In
which he was e.gaged; or, in other words, whether it waé not oceupied as
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an appendage to the mill, and really for the benefit of the owner; nor was
there any evidence of an allowance for rent, but it was left to the court,
upon the contract and facts before stated, to be determined as a question
of law, and, in my judgment, the court decided correctly, that the defen-
dant occupied as a servant, and not as tenant. The inference from these
facts is reasonable, if not irresistible, in the absence of any provision for
an allowance for rent, that the house was intended to be occupied by an
employé for the benefit of the owner in carrying on the mill. The case
thus presented is analogous to that of a person employing a coachman or
gardener, and allowing or requiring him to reside in a house provided for
that purpose on the premises; or a farmer who hires a labourer for wages,
to work his farm, and live in a house upon the same. In these cases the
character of the holding is clearly indieated by the mere statement of facts.
It is not impossible that other facts may exist to strengthen or weaken
the inference that the prisoner occupied as a servant, and not as a tenant,
but from the facts proved there was no error in holding that he occupied
as a servant.”

(m) Employés working in mines.—In a case involving liability under the
English Poor-rate Assessment Act of 1869, “S. was a collier, and resided
in a house belonging to his employers, for which he paid no rent; he was
not entitled to any notice to quit, and the occupation of the house would
cease at the time when his service ceased. is employers had several
hpuses, and they filled these up with their workmen in their discretion,
giving preference to married men, A workman could not go into a house
without the owner’s concurrence. Some of the workmen were single men,
and no house was given to them; these got the same wages as all other
workmen, but no allowance for rent.  If there were not sufficient housés an
allowance was made to the married men to assist them in paying their rent.
_If a house was vacant the owner would call upon a married man to go
into it; if he did not go his allowance would cease. It was not absolutely
necessary for a workman to live in one of the houses to perform his work.
8mith v. Seghill, L.R. 10 Q.B, 422, Quain, J., said: “The governing facts
of the case were these, The men were paid not day wages, but by piece
work, according to the quantity of coal hewn in a certain number of hours;
therefore the occupation of the houses had nothing to do with their wages,
nor was it in any way taken into consideration in determining the amount
of wages they earned. But these houses were offered as an inducement to
the married men to live near the works; and an important fact is, that
the fnen were not required to keep these houses as a condition of their
service; they were permitted to occupy them as married men, but it was
no necessary part of the service that they should live in the houses, That
appears to me to be a material circumstance and plainly distinguishes the
case from that of the occupation by a gardemer or a coachman, or the
surgeon’s residence in Greenwich Hospital: Hughes v. Overseers of Chat-
ham (1843) 5 M. & Q. 54” (see sub&{ (g), supra). Mellor, J., said: “It
appears that, if there was no house for a married workman, he had an
allowance for house rent, but if there was a house empty, and the work-
men would not come into it, he had no allowance. An inference might
possibly be drawn from this, that, as he was bound to reside if a house was
o_ﬁ‘ered him, upon pain of forfeiting his allowance, he resided in it upon
compulsion, and therefore his occupation was that of a servant.; but I
cannot assent to this, and; in my opinion, those workmen who did reside
In the houses resided in the character of tenants. The colliery owners
desire that the married workmen should reside mear the works, but that
does not change the relation between the parties; unless the men are re-
quired to live in the houses for the better performance of their duties, it
does not convert the occupation of a tenant into that of a servant, The
governing principle is that, in order to constitute an occupation as a ser-
vant, it must be an occupation ancillary to the performance of the duties
which the occupier has engaged to perform. Here the occupation is not
connected with the performance of the employment, and the appellants,
therefore, occupy as tenants.”

For other decisions with regard to similar facts, see § 6, post.
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(k) Keepers of toll-gates.—The plaintiff was employed to collect toll,
and lived in the toll-house, one shilling per week being deducted from his
wages by way of rent. His employers having ceased to collect toll at the
particular spot, the plaintiff was dismissed from their employ, and re-
ceived a notice to leave the house, which he promised to do. Held, that
the plaintiff was not a tenant of his employers, and therefore that he could
not maintain trespass against their agent for pulling down the toll-house.
Hunt v. Colson (1833) 3 Moore & Sec. 790.

(1) Persons employed as tenders of canal locks.—A servant employed
as a lock-tender, who as part compensation for his services is permitted to
occupy a dwelling-house belonging to his employers, and who, under one
of their standing rules is to leave the house immediately upon his being
discharged, is not a tenant at will, and is therefore not entitled to three
months’ notice to quit which is preseribed by the statute with regard to such
tenants, Morris Canal & Bkg. Co. v, Mitchell (1864) 31 N.J.L. 99.

(m) Persons taking care of premises.—In a case involving the question
whether a person occupied as owner or tenant so as to be entitled to vote
under the first English Reform Act (see § 361, par. {c), ante), A, claimed
to be registered as the occupier of a house of the requisite yearly value to
confer a vote. The revising barrister found that A. was the keeper of the
Guildhall at B.; that the house in question was the residence assigned by
the corporation to the hall-keeper, and in which he was required to reside;
and that it was necessary for the due performance of his duties as hall-
keeper that he should reside there. Held, that this was an occupation as
servant to the corporation, and not an occupation as tenant. Clark v.
Bury St. Edmunds (1856) 1 C.B.N.S, 23, 26 L.J.C.P. 12. Willes, J., said:
“I think the proper conclusion from the facts stated is, that it was part
of the terms of the hall-keeper’s employment that he should reside in the
house in question, and that his occupation was not in the character of
tenant.”

A person put into a house to take care of it and of other adjoining
houses belonging to his employer is deemed to occupy the premises as a
servant, Yates v. Chorlton Union (1883) 48 L.T.N.S. 872, (liability to
poor rates). :

Whether the occupancy was as servant or a tenant was held to be a
question for the jury where the agreement was, that he should take care
of certain houses, let, repair, and collect rent, and have the use of a floor
in one of them. Jennings v. McCarthy (1891) 40 N.Y.S.R. 678, (right of
landlord to resume possession).

Where plaintiff was employed by defendant as a janitress, and received
the use of certain rooms as part payment for her services, the relation of
master and servant, and not of landlord and tenant. was held to have
existed between the parties, and the occupation of the premises was the
occupation of a servant. Anderson v, Steinreich (Sup. Ct. 1900) 66 N.Y.S.
498, 32 Misc. Ren. 680, (damages held to be recoverable for personal in-
juries caused by the fall of a ceiling in the servant’s bedroom).

A vperson using land as a garden for more than twenty years, under
permission from the owner to do so, in order to keep it from trespassers,
the owner from time to time coming on the land and giving directions as
to cutting of trees, was held had not to have got a title, so as to emable
him to sue a claimant under the owner for a forecible entry. Allen v. Eng-
land (1862) 3 F. & F. 49 (action for forcible entry), upholding the con-
tention of defendant’s counsel that plaintif’s occupation was in fact as
bailiff or agent for defendant.

The possession-of a man placed on land for the purpose of holding it
and of preventing depredation is deemed to be the possession of the owner,
notwithstanding the fact that he is given the privilege of cultivating a
part of the land for his own benefit. The owner. therefore, may maintain
an action for trespass on the land. It was intimated. that the part actu-
ally cultivated by the caretaker may, under such circumstances, be con-
sidered as being in his exclusive possession. This qualification of the
decision seems tb be of very dubious correctness. It involves the corollary
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that the caretaker would have been at the least a tenant at will ar; to this
portion of the land, a theory which it seems imgossible to support by the
26) 3 MeCord L. (8.C.)

2, .

An action for forcible entry cannot be maintained by a person whom a
sheriff in pursuance of a writ of restitution has placed in possession as
the representative of the party declared to be entitled to restitution.
Mitohell v, Davia (1862) €0 Cal, 45, denying that the action could be
prosecuted in the theory that an agent or servant having the care of real
estats might be eonsidered as a tenant at will of his principal or master.

In o case where the defendant gromised the plaintiff that, in considera-
tion of his services as caretaker of a building, he should have the oeccupa-
tion of certain rooms, and subsequently refused fo let him into possession,
the court said that, if there was any contract for the letting of the rooms,
the remedy for a breach of it was by an action on the contract, not on an
account annexed, Bower v. Proprietors of the South Buiidings (1884)
137 Mass, 274,

See also § 6, note 5, post.

(n) Employés in hotels, eto.—A person engaged himself as waiter at
sn hotel, and had the tap or privilege of selling malt liquors there, and
the use of the cellar for holding the liquors, which had n separate entrance
and of which he kept the key, and paid for his situation of waiter and for
the tap and cellar the yenrly sum of £680. Held, that this was not such
an occupation of the cellar as to confer a settlement. R. v, Seacrofs
(1814) 2 M. & 8, 472, In answer to the contention that the servant should
be considersd as ha.vinf; rented the cellar during the time he was engaged
as waiter, the court sald that there did not appear to be any taking of the
cellar as & tenant, but that the use of 1t was only a privilege allowed him
in respect of the principal thing which was the hiring of himself as a
waiter,

The employer of a bar-keeper who has the privilege of occupying o. room
on the premises is not liable to an action for foreibly ejecting him anfter
his dizcharge, if no wnnecessary violence is used. De Briar v, Menturn
{1851) 1 Cal, 430,

(0) Stewards of clubs, ete.—In Williamas v. Herrick (1849) 5 U.C.Q.B.
613, the covrt, without expressly deciding the point, inclined to the opinion
that the agreement set out in the pleadings was a hiring of the plaintiff
as a steward of a certain club, and that the permissive occupation of the
rooms mentioned was not as under a demise thereof, but merely as an
incident to the situation, the privilege depending upon the continuation of
the service, and ceasing therewith,

Whers one part of college buildings, the title of which is vested in the
trustees, are partly occupied for the purposna of the imstitution by the
students and teachers, and another part by a steward, who is not given any
lease, his occupation is merely that of a servant. Watson v. MoEachm
(185:’31)1 2 Jones L, {N.C.) 207, (holding that no indictment lay for expel-
ling the steward).

(p) Domestic servants.~—An action of treapass for the removal of goods
after the termination of the employment will not lie, where the elear pre-
ponderance of the eyidence is, that the plaintiff was employed by a number
bf students, sometimes spoken of as & club in the statement of facts, to
ach as housekeeper for them, they taking meals in the premises, she super-
intending the préparation of the same and receiving as her compenaation,
board for heraelf and daufht/ers and if anything was realized over and
above the expense of running this boarding housk, a small eompensation,
Meade v. Pollook, 99 il App. 151, 182).

Where the jury found that there was no engagement cf any sort for
the servant’s ocoupation of the house assigned to him, and that he “merely
used the lodging room in his character ae servant,” the obvious inference
was held to hae, that he was put to lodge in the room at the mere will of
his master, that this was for the more convenient performance of the ser-
vices to be rendered by him as a domestie, and for that renson his posses-
slon ns servant was just as much the possession of his master as if they
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8. éhanctet of occupation tested with reference to its beneficial or
non-beneficial quality. —The circumstance that the occupation of g
servant was beneficial as regards him, or as regards the owner, is
sometimes adverted to in cases where the actual ground of the
decision that he held as a servant was that his oceupation was,
or was not, ancillary to his service in the sense explained in §§
4, 5, ante’, Such language is readily accounted for by the fact
that an occupation which is connected with the serviee must be
one which is principally or wholly for the advantage of the
owner, and that an occupation which is disconnected from the
service must be one whieh is prineipally or wholly for the advan-
tage of the servant. In this point of view the beneficial or non-
beneficial quality of the oceupation is a circumstance of a merely
secondary and derivative character. But there is one pariicwar
class of cases in which it has been treated as a primary factor for
the purpose of differentiation, viz., those involving the liability
of ‘‘occupiers’’ to the Poor-rates assessable under 43 Eliz. ¢ 2,
§ 1, and other enactments relating to taxes upon realty. On the
one hand the beneficial character of the oecupation has heen
asgigned as the ratio decidendi in cases where liability for such
taxes has been imposed on persons occupying property belonging
to the Crown’, and on employés of charitable institutions for

had occupied separate rooms under the same roof. State v. Curtiz (1830)
4 Dev, & B. (N.C.) 222, (holding that no indictment for foreible entry
would be for excluding the servant from the house after he was dismissed),

(g) Servents of oharitable institutions.—See § 8. note 3, post,

(r) Persons employed o effect sales.—~The right to occupy the tenement
under a contract by which the tenant is to deliver milk for the landlord
at a certain price ger week, with the right “to live in the house,” for which
a dollar a week should be deducted for rent, terminates when the tenant
lenves the landlord’s service, ~Eichengreen v. dppel (1891) 44 Il App. 18,
(action for trespass, in ejecting plaintiff, after he had voluntarily left the
service, held not to be maintainable).

iIn B, v, 8¢, Mary Newington (1833) 3 B, & Ad. 640, s case where a
tenancy was inferred, it was remarked that the occupation was “indepen:
dent and for the convenience of the occupier.”

In Kerrains v. People (1873) 60 N.Y, 221, that the oceupation was
described as being “for the benefit of the owner.”

In Dobson v, Jones (1854) 5 Mann, & Gr. 112, the oceupation was held
to be that of a servant partly on the ground that it was not “with a view
to the remuneration of the occupier.”

2 “The Ranger of a Royal park was held to be rateable, as such, to the
poor for inclosed lands in the park, which he cultivated and which yield.s
certain profits, Buie v. Grindzil (1786) 1 T.R. 338. Lord Mansfield helu
that it made no difference quo nomine the ranger was “ocsupler’’—whether
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whom & house was provided”. On the other hand these taxes
have been held not to be leviable upon persons who have *‘the use

by gift of wages, He crasidered the case to be like the e rlier of R. v.
Matthews (1777) Cald, 1, where a servant occupying the iodge and two
geres of land, whether he paid for them by a rent or by service was cqually
liable,” Buller, J., said: “It is perfectly immaterial what interest the
oecupie’a; has in the lands; whether he holds as tenant at will, or any other
tenure.

The controller of Chelsea College, who resided in the apartments
assigned to the incumbent of the office, was held fo be assessable, for the
oor-rate in respect to those apartments. Eyre v. Smallpage (1750) 2
urr, 1060, Commenting on this case in R, v. 8¢, Luke’s Hnspital (1760)
2 Burr, 1053 (1085}, Lord Mansfleld remarked that such an officer was. not
charged as a servant of the institution, or as an inhabitant and occupier
of the ordinary rooms and lodgings therein; but as having separat~ and
distinet apartments which were considered as their dwelling houses.

Where the sessions had found as a fact that the master gunner st a
garrison town was the occupier of the battery-house there, which was the
property of the Crown, and from whence he was removable at pleasure, it
was held that the fact of his being the occupier precluded any other ques-
tlon. and fixed his liability to be rated to the relief of the poor, ?C v,
Hurdis (1780) 3 T.R. 407, “It is not,” said Lord Kenyon, “a general
position that a servant of the Crown occupying a house in respeet to his
office is not rateable for it; for I was always rated for the house which I
had, as Master of the Rolls; and so are the auditors and tellers of the
exchequer, Soldiers indeed cannot be said to be the occupiers of their
barracks, in the legal significance of the word; they are no imnore than
mere servants.” In Holford v. Copeland (1802) 3 Bos. & Pul, 120, Lord
Alvanley remarked that the ratio decidendi of this case was that the master
gunner occupied the house “as his domestic house for his own convenience.”

In MHartin v, Assessment Committes (C.A, 1883) 352 L.JM.C. 66, a
superintendent of police was held to be ratable as a tenant in respect to a
house occupied by him at some distance from the police station, although
it was shewn that it had been specially hired for him, that he was com-
pelled to live in it, and that it was liable to be used for such purposes
connected with the police administration as the chief constable might
divect, no special part of it, however, being approprinted to this use, It
was held, first, that there was a “benefielal oceupation” in such a sense as
to bring the premises within the Statute of Eliznbeth, and, secondly, that
he was not exempt from liability, as oceupying the house or as servant of
the Crown, an exemption being allowed on this ground only in eades where
the building oscupied lelongs to the Crown, or is occttpied by a servant of
the Crown for the purposes of the Crown. The authority relied upon as
regards the latter point was Gembier v. Overseers of Lydford (1854) 3
El & Bl 3468, which decided that persons who are aceupied ahout the busi-
ness of some public building, and connected with it as officers, but. who
live n houses outside it and separated from it, are ratable,

In R. v. Terrott (1803) 3 East 603, the court, in summing up the effect
of sorue of the earlier decisions, said: ““In these cases each of the persons
rated had a degres of personal benefit and accommodation from the pro-
perty enjoyed by him ultra the mere publie use of the thing; and which
excezs of personal benefit and accommodation ultra the public use may be
wnsidered as so much of salary emolument annexed to the office. and
enjoyed in respect of it by the officer for the time heing.”

* A master of a frea school appointed by the minister and inhabitants
of the parish under o charitable trust whereby a house, garden, ete., were
assigned “for the habitation and uss of the master and nis family freely,
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of a building or other subject of the rate as a mere servant of
the Crown, or of any public body, or in any other respect for
the mere exercise of public duty therein,”’ and who derive from
such use no ‘‘emolument in any personal and private respeet”*,

without payment of any rent, income, gift, sum of money or other alloy.
ance whatsoever,” for the teaching of ten poor boys of the inhabitants, was
held to be ratable to the poor for his occupation of the same. R. v. Cati
{1795) 6 T.R. 332.

*R. v. Terroth (1803) 3 East 506, where the court in summing up the
effect of the earlier decisions, suid: “In all such cases the parties havin
the immediate use of the property merely for such gurposes, are not rateabls
because the occupation is throughout that of the public, and of which
public oveupation the individuals are only the means and instruments.”

Stables rented by the colonel of a regiment, by order of the Crown, for
the use of the regiment, are not liable to be rated to the relief of the poor,
Amherst v, Somers (1788) 2 T.R, 372,

Servants of the defendnnt hospital were held not to be rateable for the
reason that they did not occupy distinet apartments. R, v. St Luke’s
ggspital (1760) 2 Burr. 1083, contrasting Eyre v, Smalipage, supra, in

8 note,

A vperson employed by the philanthropic society to superintend the
children at annual .wages, under an agreement that she should have a
dwelling free from t:xes, ete, with certain other perguicites, and who may
be dismissed at a minute's warning on receiving three months’ wages. was
held to be not rateable to the poor as the “occupier” of the house provided
by the society, she having no distinet apartments in the house hut n bed
chamber, and her family not being allowed to live there. R. v. Field
{1794) 5 T.R. 587. It was considered by Grose, J., that the words of the
statute (31 Geo, 1L, c. 43, as amended by 31 Geo, IIL,, ¢, 18) shewed that the
Legislature intended only the beneficial occupiers to be taxed. Buller, J,
said: “The true guestion is, whether or not the appellant be an oceupier?
It is said she is, for that an oceupier is the person in the posscssion of,
and having contro! over, the house. Then try this case by that definition.
If it be sufficient to live in a house, that equally applies to every servant;
then as to the control, the appellant i{s a mere servant; she was hired as
such, and is liable to be dismissed at an hour’s notiee; for though three
months’ notice was to be given by either party, the sociely might have
turned out this servant immediately, on giving her three months’ wages
in advance. The articles of agreement are merely personal, and give the
appellant no interest in the house, which was to be agplied to certain
specific purposes, The society, indeed, agreed to provide her with a dwell-
ing, but that dwelling is a mere lodging. The case states, that she has no
distinet apartments in the housc but a bed-chamber; and if that wers
sufficient to constitute her the occupier, every maid servant would be
equally the oceupier. A person so situated is only a servant, and not an
oceupier either in the legal or common acceptance of the word.”

The trustees of a meeting house who made no profit out of it were held
not to be liable for the poor rate in R. v. Woodward, 6 T.R, 338.

A woman servant placed as superintendent in a house appropriated to
the charitable purpose of edueating poor girls was held not to he ratable
as occupier, R. v. Waldo (1777) Cald, 358. .

The Masters in Chaneery are not ratable as occuplers of their respective
apartments under the Paving Act 11 Geo, IIL, ¢, 22, Holford v. Copeland
(1802) 3 Bos, & P. 120, In a cage arising under, an earlier Paving Act
it has been held that the colonel of & regiment who had rented certain
stables for the use of a troup of horses was not ratable in respect to them,
as he had occupled them for publie purposes. Sckersall v. Briggs, 4 TR. 6
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Non-beneficial occupation is also inferred, where a servant is
allowed to occupy a house as caretaker, and is ready to leave it
at any time, if the owner so orders’.

The exemption of a public officer who is occupying property
of the Crown for the purpose of discharging his public duties
extends in respect to such occupation so far as it is reasonably

. . L]
necessary for the performance of his duties, and no farther -
7. to the effect of the arrangement as giving or not giving

the servant an estate in the land.—In some cases the character of
the oceupation has been considered with reference to the question,

Wwhether the effect of the arrangement was or was not to give the
servant a specific interest in the subject of the occupation’. But

*Yates v, Charlton upon Medlock Union (1883) 48 L.T.N.S. 872.

Residence in a lighthouse by one as servant to the owner, at an annual
salary, to take care of the light, is the occupation of the master, who alone
can be rated in respect of such occupation of the toll house. R. v. Tyne-
mouth (1810) 12 East 46, ’

R.v. Stewart (1857) 8 Ell. & Bl. 360.

* The following cases may be cited as illustrations, more or less distinet;
of this mode of viewing the position of the occupant. .

In R. v. Langriville (1830) 10 B. & C. 899, it was laid down that, in
order to constitute the species of settlement which was based upon the
occupation of a tenant of the yearly value of £10, “it is necessary that
the pauper should have an interest in the subject of the occupation (S}lcll
subject being of the requisite yearly value), as tenant and occupier;
though it is not necessary that he should be under an obligation to pay
rent, or that he should have more than an estate at will (Rew. v. F@llozg-
ley (1824) 1 T.R. 458).” In the same case we find it also remarked: It
is essential, whether the subject of occupation be the land itself, or a pgrt
of its profits, that the pauper should have an interest as tenant or occupier
—& possession by mere license without that interest is not enough. If a
person were permitted, by the owner of a pasture to feed his cow or sheep
upon it for a time, without any valuable consideration, and without refer-
ence to any contract between them, but by a mere fact of charity or favour,
no settlement would be gained by such a permissive enjoyment of’ the pro-
duce of the land.” It was considered that the fact of the master’s having
given the servant permission to have the milk of a cow, which was to be
pastured on the land, must-be regarded as betokening a mere act of kind-
ness or favour of the master, not referable to any contract, and that no
interest was thereby acquired by the pauper in the profits of the land.

In R. v. South Newton (1830) 10 B, & C. 838, where a shepherd was
allowed the use of a piece of land, while attending to_some flocks, Little-
dale, J., laid it down that a servant could not acquire a”settlement by
estate unless he was the “substantial owner of the property, and that the
arrangzment proved did not shew the acquisition of such an mt(‘a‘rest gs
would give him such a settlement, Lord Tenterden remarked that “all t! e
interest which he took was in his character of servant from year to ye’"'t
The question whether the occupation was ancillary to_the service \Kgs tnot
specifically referred to in the judgments, but the applieability of this tes
was discussed by counsel.

In Lake v. O'Zmpbell (1862) 5 L.T.N.S. 582, it was held that a per?ﬁn
who was engaged to superintend some operations on an estate, at a weekly
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if we advert to the fact that all the cases cited might, so far ag
the facts in evidence were concerned, have besn decided with
rcference to the consideration, that the serva. t's oceupation was
or was not ancillary to his employment, thece geems to he good
reason for saying their essential effect may correctly be stated
thus: Frow the cireumstance of & servant’s having obtained, dur.
ing the continuance of his service, the right to reside in a house,
or to use a piece of land, belonging to his employer, it will he
inferred that he has or has not acquired such an intercst or
estate in the premises themselves or the things produced thereon
18 will invest him with the privileges, and subject him to the bur.
dens of a tenant, according as it may appear that he occupied the
premises in his own right, or merely for the more convenient per-
formance of his duties,

If the provisions of the agreement are, on the whole, such as
to warrant the inference that the servant oceupied the premises

salary and a house to live in, or so much per annum in lieu of it. acquired
no estate in the premises, Neither court nor counsel referred to the ques
tion, whether the occupation was ancillary to the service.

By one entire contract, a master agreed to give his servant £20 n year,
a cottage to live in, and the agistment of one cow for his iwn services;
and the sum of £28 and the agistment of another cow in e asideration of
his lodging and maintaining in the cottage two of the master's Ia' .ucers.
The annval valuz of the lands on which the two cows were depastured
exceeded £10, but the annual value of land sufficient to depasture one cow
only would have been less than €10, Held, that the pauper gnined a
settlement by the right to agist the two cows. R. v, Cherry Willingham
{1823) 1 B, & C, 626, Abbot, C.J., remarked that whether the considera:
tion be paid in money, or by servize, or by any other matter bon~ticial to
the part, was immaterial on a question of settlement, provided the yearly
value be £10.

In R. v. Lokenheath (1823) 1 B, & C. 531, tho fact of a schoolmaster's
‘having underlet o part of the house occupied by him to the parish, was
held to be conclusive proof that he enjoyed the house as his own, and not
as the servant of the lord or the receiver of the manor u.on which it was
situated,

The six H»reachers, lay clerks, bell-ringers, and other functionaries of
the Cathedral of Canterbury being paid salaries out of the chapter rerenuee,
which were derived wholly or in part from lands and tenaments sitinted
in certain parishes in the same division of the county, and which were
vested in the dean and chapter, have no such equitable estate in freehold
land as will entitle them to vote for a county. Hall v, Lewis (1861) 1
(MB.N.S. 114; K, & G. 489; 8 Jur, N.8. 648; 31 LJ.OP. 455 10 WR
181; 5 L.T.N.8, 491, Erle, C.J., said: “There is a mere ngreement to pay
them certain stipends at the audit room iu the Cathedral precinet, I can-
not distinguish between the case of these functionaries, and that of any

rivate gentleman’s servants. The payment is made out of the general
unds of the dean and chapter, ‘Thers I no vestige of ary equitable inter
est in land”
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in the character of a servant, a stipulation that he should not
be obliged to leave the premises unless he had notice to quit at a
certain date will not of itself convert his ceeupation into that of
a tenant®. Nor is the circumstance that the right of occupation
terminates with the abrogation of the contraet of service, by con-
gent or by the discharge of the servant, deemed to be decisive as
to the character of the occupation’. But it is undoubtedly a
material element for consideration®,

8. to the fact that the privilege of occupation represents a
certain amount of pecuniary compensation—From a logical stand-
point, the fact that an employé received either a smaller pecuni-
ary compensation than would otherwise have been given, or no
pecuniary compensation at all, on account of his having obtained
the privilege of ocoupying the premises in question, is obvioualy
susceptible either of the construction that the arrangement
wh.ch relieved the employer altogether of the obligation of pay-
ing any compensation in money, or diminished to a certain ex-
tent the amount payable, was adopted as & convenient mode of
discharging the whole or a nart of the servant’s wages, or of the
eonstruction that the sum which would otherwise have been paid
ag wages was represented by the rent of the premises’. Accord-
ingly we find not only that the courts have explicitly recognized
the inconclusive quality of this fact® but also that it is fre-

tIn a settlement case where the finding of the Jjustiees that the Eauger
occupied as servant was approved, Williams, J., remarked that they
appeared “to have thought the stipulation as to notice was an indulgence
ted, without any view of eon erring such an interest as would make

e psuper o tenant.” R. v. Snape (1837) 6 Ad. & EL 278,

! Kerraing v, Peopls (1873) 60 N.Y. 221; People v, Annis, 45 Barb, 304,

t;)See R. v, Chestunt (1818) 1 B, & Ald, 473 (§ 5, note 1, subd. (b),
ante),
One of the facts which in a case involving the right of the franochise
was relied upom, as tending to shew that the smployé ocoupied as servant
was that, if he had ceased to be emplo;ed,,he would have had to give up
the possession of the house at once. Nerar's cass (1836) Aleock R.O.R.
248; B.C. Rogers, Elections, 81.

tIn Bertie v. Beaumont (1812) 18 Enst 33, Lord Ellenborough remarked
in the course of his judgment: “If the man had been in the oceupation
befors, as'a tenant {;aying rent, I should have thought that he still con-
tinued to ccoupy it in the same charastsr, if no new agreement had been
enierad into in that respect, when be was taken into the plaintiff's employ,
and that he was only to pay his rent in service instead of money.”
.. 'In a case the fact of which are stated in § 5, note 1, subd. (h} ants,
it was remarked: “The fact also of having a lower salary in consequence
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quently mentioned among the evidential ¢lements both in cases
where the employé was held to have besn ocoupying the premises

of being allowed a house, though not immaterial, is by no means decisive;
for such a fact might exist in a ease in which the house was ocoupied for
the purpose of the service, and not in the character of tenant., It may well
happen that something in the service which renders it less onerous or more

leasant may oause a reduction of the salary, without being a part of the
salary itself, A master may give lower wages in consequence of lodgi
his eervants in his house, instead of requiring them to find lodgings o!\ﬁ
of it, without making them his tenants.” Hughes v. Overseers of Chatham
(1843) & Mann, & Gr, 54 (79).

“While a deduction from wages of a specified swun for the use [of the
premises] or the absencs of such an arrangement, would be a material
ciroumstance, it would not be in all cases conclusive either way.” Xerraing
v. People (1873) 60 N.Y. 221,

In Foao v. Dalby (1874) L.R. 10 C.P, 285, Brett, L.J,, is reported to
have sald: “The result of those three cases [1.e, of Hughes, Dobson, and
Clark as stated in § 6, note 1, subd. (h), (m), ante] seems to be this that,
whers a person situate like the respondent is permitted, (allowed, it so
minded), to occupy premises by twey of reward for his services, or as pert
payment, his occupation is that of temant.” This statement, however, ap.
pears to be somewhat lacking in precision. By consulting the note specified
above, it will be ssen that all that is really decided by these cases with
regard to the significance of the situation described by the words italicized
is that, if a tribunal empowered to draw inference of fast finds that an
employé in that situmtion ocoupied the premises as a tenant, a court of
raview should allow the ﬁnding to stand, unless there is evidenece which
%oes conclusively to shew that the occupation was ancillary to the service,

he real effect of th. e cases {8 more correctly indicated by the following
gasuge in a judgment delivered by Cockburn, C.J., in a case where it was
eld that a man who ocouples as servant is not a “householder” in the
sense in which that term is used in 43 Eliz, 0. 2, § 1: I think the facta
are not suﬂieientlg found, the most essential slement in the consideration
of that question being omitted, namely, whether this occupation was an
oceupation for the purpose of the service or not—whether it was necessary
to the serviee or not, If the ocoupation of the servant be necessary to the
sorvice, then I think his occupation is the occupation of the master.
although the remuneration which the servant receives is the less on aceount
of his having the advantage of premises or a house of the master for the
purpose of his habitation. On tha other hand, if the ocecupation he net
necessary to the service, then the fact, that the advantage of the ocoupa-
tion is part of the remuneration for the service, will not render that oceu-
tion less an occupation gua tenant, than it would have been if the man
ad pald rent. It may be that it Lappens to be convenient both to the
master and to the servant, that the servant requiring some place of habita
tion shall, by egreement with the master, instead of receiving so much for
his wages, out of which wages he would have to find himsclf a separate
habitation, inhabit some premises of the master as part of the remuners-
tion for hia services; but it ia only an equivalent for wages. ¥e would
be receiving in the one instance the whole amount of his wages, and out
of those wages he would have to find himself a habitation, for which he
would have to pay reat; in the other he inhabits premises of his mastes,
and instead of paying the master the rent the master deduots it from the
wages. Although, therefore, the relation of maater and servant happens
to exist between the parties 'by » subordinate nrran%qment, and the servant
ocoupies pramises of the master rent froe, as part of the wages that he
would otherwise receive if he Kaid the rent, it does not follow, from the
relation of master and servant happening to exist between the parties, that
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as & servant, and in cases where his occupation was held to have
been that of & servant’.

P —

the ocoupation may not be an ocoupation qua tenant, independent of the
muster, As I said before the essential element in the determination of the
uestion is, whether or not the servant simgly oceupies as part remunera-
on for his services, or whether the ocoupation is subservient to and neoes-
sary to the service.” R. v. Spurvell (1865) L.R. 1 Q.B, 72.

That this element is essentially nop-diseriminative in its characters is
also indicated by the remark of Lord Denman in R, v. Lynn (1888) 8 Ad.
& El. 378, that “it would be strong to say that an allowanoe by the master,
in part payment for services, made the ocoupation of & house auxiliary to
the services.”

' {a) Ocoupation ag servamt inferred—In White v, Bayley (1861) 10
C.B.N.S, 227; 7 Jur. N.8, 848; 380 L.J.O.P, 263, it was held that an em-
ployé who was allowed under his agreement to ocoupy o building rent free,
and to have at the same time the privilege of carrying on an independent
business, waa liable to be turned out of the premises whenever his omploy-
went should come to an end, and that he oduld not maintain an action of
trespass against his employer for breaking and entering the promises.
Willes, J., said: “Upon the correct oonstrustion of the documents, it
appears to me—and on the faets there is no dispute—that no interest in
the premises even to the extent of a tenancy at will ever did vest in the
plaintiff, My reason for thinking so, is, that, looking at the whole of the
arrangement between the parties, it resulted in an agreement that the

laintgﬁ' wos to give his services to the SBwedenborg Society as manager
?or the purpose of selling the Swedenborg publications. The main object
and Frincip e of the arrangement was that; and the part upon which my
Brother Parry relies for the purpose of shewing that an interest in the
premises was vested in the pleintiff was merely accessory to that arrange-
ment, and part of the machinery for carrying it into effect—a mere mode,
in short, of paying the plaintif in part for his services as manager.
Taking the agreement to have been that the piaintiff should be employed
as manager to be paid a certain salary in moneys numbered, there could
have been no doubt whatever that his ocoupation would have been an occu-
pation merely as a servant of a society. Can it make any difference, that,
a8 part of the remuneration for his services, he was to have liberty to carry
on the retail bookselling business on the premises on his own aceount?
Clearly not. Whether the whole amount of his salary was paid to him in
money, or part in money and part in the permission to cceupy himself and
the premises in the carrying on that limited trade, can, as it seems to me,
make no difference in the construction of the contraet between the purties.’
Sea also the following cases, the effect of which has been stated in 88 8, 7:
R. v. Kelstern (1818) 5 M. & S, 138, (part of the proof was that, if the
pauper for whom n settlement was claimed had not obtained the privilege
of oceupying the house, he would have had more wages); R, v, South
Newton (1830) 10 B, & C. 438 (enjoyment of land “in Heu of wages which
would otherwise have been given for his serviee”); Bertie v, Beaumont
{1812) 16 East 33 (servant was allowed to occupy s cotta%‘e with less
wuges on that acoount); Foung v. Paton (8¢, Ct. of Hess, 1808) Hume
882 (rent dedunted from wages); Huni v. Colson (1833) 3 Moore & 8o,
790 (certain sum deducted from wages by way of rent); R, v. Snape
(1837) 8 Ad, & EL 278 (privileges allowed were spoken of as being in part
remuneration of the services); Doe v, Derry (1840) 9 C. & P, 484 ([em-
plogé allowed to have the use of house fres of rent); Dobson v, Jones
{1864) 5 Mann, & Gr. 112 (employ8, if he had not lived upon his em-
5}: '8 %remim, would have recsived o certain sum.as lodging money);
Lake v. Campbell (1862) 5 L.T.N.8, 582 (servant had a house to live in,
or 80 much per aunum in leu of it) ; Foz v. Dalby (1874) L.R. 10 C.B.
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9. Change in the character of the occupation, when inferred—
(See.also § 3, note 12). In a few cases a change in the charaster
of the occupation was held to be inferable from the evidence,
Under such circumstances the rights and 1'-bilities arising out
of the occupation will, of course, depend upon whether the con.
troversy relates to the period which preceded, or to the period
which followed, the change’.

285 (certain sum deducted out of n{ of employé, in consideration of the
grivilega of ocoupation); Meqd v, Pollock (1801) 09 IiL App. 161 (one of
he facts in evidencs was that the emdployé whose right to retain possession
of the premises was disputed received, as her compensation, board for her.
self ang daughter) ; People v, Annie (1866) 45 Burb. 304 (house room
and pasture for cows furnished) ; Doyle v. Galbs (1871) 76 Lans, 180 (use
of house and other property given as part of remuneration); MoGes v
Gibeon (1840) 1 B. Mon. 105 (the court remarked that the furnishing of
the house was “obviously a mode of paying a part of the wages”) ; Bradley
v. Bowman, 151 Pa, 351, 24 Atl, 1062 (house to live in was furnished as
part of the remuneration); Heggelginger v. Fulton (Ind. App. 1000)
56 N.E, 6888 (ocoupation ullowed as part of remuneration); Fichen.
green v, Appeal (1B91) 44 Ill, App. 18 (certain sum was deducted from
wages as rent of premises) ; Flsming v. Hill (1876% 1 R, & C. (Nor, 8e.)
268 (servant occupied & house rent free, as part of his remuneration).

- (b) Oooupation as tenant inferred.—In Hughes v, Overaeers of Chatham
(1843) 5 Mann, & Gr, 54 (right of voting involved), one of the clements
mentioned was that the employé was “permitted to reside in the houss in
part remuneration of his services.”

In another case where liability to the poor rate was the point involved
it was remarked that the “ocngtion had nothing to do with their wages,
nor was it in any way taken into consideration in determining the amount
gv:ageg they earned.” Smith v, Beghill (1875) L.R. 10 Q.B, 422, per

uain, J.

In a cass where the occupant was held liable for poor rates on the
ground that his occupation was “beneficial,” Brett, L.J,, romarked that the
effeot of the arrangement as shewn was that he was to have quartsrs, as
part of his remuneration for his. services, Martin v. Assessment Oum-
mittes (C.H, 1883) 52 L.J.M.C. 6a.

In & case where & man was permitted by certain persons having g right
of common, to oceuggna tenement of £10 a year, and the case stated b
the sessions found that the ocoupstion was allowed as a reward for his
services, it was held that he had acquired a settlement. R. v. Melkridge
(1787) 1 T.R, 508,

In n settlement ocase there was held to be a tenancy in a case where the
arrangement was construed as one which enabled the emph;yé to pay his
rent by allowing a deduction to be made from the wages of his children.
R. v, Bishopion (1839) 8 Ad. & Xl, 824,

See also 0’Connor v, Tyndall (1836) 2 Jones (Ir.) 20 (ourate allowed
in lieu of salary, to ccoupy glebe house and lands); R. v, Lower Hayforé
(1830) 1 B, & Ad. 75 (premises occupied rent free, as an augmentstion of

salary).

‘?n & case where the defondant in an action of ejectment ocoupled &
cottage as part of an arranggement. under which, for & certain sum of
money annually paid, and for the right to eultivate for his own profit ocer
tain garden ground he undertook {o do gardenlng work on the estate it was
held {Lord Monorieff dissenting), that his ocoupanay was that of a tonant,
for the following reasons: that the terms of oeoupanay might reasonebly
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10, Ocoupancy of & dwelling “by virtue of an ofMce, service, or erploy-
ment.”— The following provision is contained in § 3 of the English
Representation of the People Act, 1884: ‘“Where a man himself
inhabits any dwelling house by virtue of any office, service, or
employment, and the dwelling house is not inhabited by any per-
son under whom such nan serves in such office, service, or em-
ployment, he shall be deemed for the purposes of this Act and
of the Representation of the People Acts to he an inhabitant
occupier of such dwelling house as a tenant *’ The construction
put upon this provision is shewn by the cases collected in the note
below. Its importance with relation to tha doctrine established

|

be supposed to have undergone a change, when, after having been for some
time in the service of the owner of the estate, he obtained the privilege of
cultivating the garden for hiz own benefit, and at his own cost; that, when
the new arrangement was entered upon, he took over at a valuation a horse
and van, belonging to the landowner, which had been used for conveying
roduce to the market; that, when the plaintiffs were looking for a person
eo take the defendant’s place, they advertised that the gardem was to let;
that the plaintiff’s local agent returned the defendant’s name as “tenant,”
and that he was 30 entered on the valuation roll of the county, Dunbar's
Trustees v, Bruce (1900) 3 So, Sess, Cas., 5th Ser., 137,

A, employed B. to work for him at $30 per month for & period of eight
mopths agreeing also to furnish him a house free of charge from the ex-
lpiration of that period to a subsequent date specified, A. subsequently
permitted B, to sublet this house to C. Heid, that after eight months B,
oceupled the house as tenant and not as servant, and that C. was liable to
B, for the rent, Snedaker v, Powell (1884) 32 Kan, 398. The court said:
“Powell had the right to ocoupy the house of Burnham to March 1, 1884,
free of charge. He was to work, for eight months from March 8, 1883,
This time expired prior to November 13, 1883, After he moved away, and
perhaps quit work, the house belonging to Burnham was not an accessory
or aid to the performance of Powell’s duties as & servant, Under the con-
tract Powell had paid by his labour and serviess for the use of house to
March 1, 1884; and even if the oceupancy of the dwelling during his eight
months’ service was that of a servant and not of a tenant, yet after he had
porformed that service, the relation existing between Burnham and Powell
was that of lendlord and tenant, Theie is no evidence shewing or tending
to shew that atter November 13, 1883, the ocousancy of the house was for
the benefit of Burnham, or as an accessory or aid to the performance of the
duties of Powell a3 o servant. For aught that appears, after the eight
months had expired there was no service to bs performed by Powell, and
fet Powell was entitled to the house for nearly four months thereafter,
t the services of Powell had expired, clearly B.rnham had no right to
enter foreibly and ouct him of the possession of the house, for he had ex-
mssly agreed with Powell that the latter should have the house until

reh 1, 1884, although his services as g seyvant might expire November
8, 1888, As Burnham permitted Powell to transfer his interest or sub-let
$he houss to Snedaker, the latter held under Powell and not under Bura-
ham, Snedaker was therefore liable for the rent which it was adjudged he
must pay.”

Bee ulso the passage quoted in § 8, note 1, ante, from Lord Ellen-
borough's judgment in Bertie v, Beaumont (1812) 18 East 33,

.
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by the cases cited in § & consists principally in the faot that i
has abolished, so far as the qualification for the franchise is eop.
cerned, the distinction established by the courts between oceupgs
tion as & servant and as a tenant’®

A shop assistant occupied exclusively, by virtue of his employment, 5
furnished bedroom in a dwelling-house belonging to his employers, Ths
house contained other bedrooms similarly inhabited by other persons in the
same empleyment, and o dining room in which the inmates of the houss
took their meals in common which were provided for thema by their em.
ployers. The inmates had no keys of their bedrooms, The employers did
not inhabit the house, but they had a resident caretaker who exercised
general control over it, and a resident servant who was not under the order
of the inmates, and by whom the domestic service requisite for the rooms
was done, Held, that there was sufficient inhabitancy of a dwelling-house,
by virtue of service, to confer the franchise, and that this was not affected
by the joint user of another part of the house, Stribling v. Halse {1885)
18 Q.B.D, 246,

H,, a servant, occupied exclusively, by virtue of his service, a furnished
bedroom in a dwelling-house belonging to his master, and had, in common
with another young man, the use of a sitting room in the same house, Alf
the furniture belon%e.d to the master, who did not reside in the house, but
had free access at all times to every portion of it exzept H.'s bedroom, and
had access to that whenever he asked H. for the key, which he had a right
to demand whenever he chose, The bedrooms were made up by a char
woman, who was paid by the master, and did not reside on the premises,
Held, on the authority of Stribling v. Halse, supra, that H. was entitled to
the franchise. Hasson v, Okhambers (1885) 18 L.R. Ir. 88 (two of the
Lords Justioes dissented). .

Each teacher in a college conducted by a religious community bad, as
such, during the qualifying period, the exclusive use of n separate bedroom
in the college by virtue of his office or employment as a teacher in the
college, whish was managed by a resident principal, under the supreme
control of the superior-general of the community, who himself lived in
Paris, The revising bharrister having found that each hedroom so occupied
constituted a “dwelling-house” for the purpose of the franchise, and was
not inhabited by the person by whom the teachers were employed, or under
whom they served, it was held that the teachers were eatitled to the fran.
oHise, Alezander v, Burke (1887) 22 L.R. Ir, 443 (following the above
enses),

R, was the foreman of a shop and place of business in which a number
of young men were employed, By virtue of that employment he and they
lived in a separate house, in which he had a bedroom that he occupied ex-
olusively, He and the other employés took their meals in & common sitting
room, and the only other rasident in the house was a servant, paid by the
em(floyer to attend to the ocoupants, R. had a lutch key for the hall door,
and had also charge of the other keys and it was his duty to see that the
doors were locked, and the ocoupants within doors, every mght. Held (dub.
FitzGibbon, L.J.}, that R, was entitled to the franchise, Hagson v, Cham-
bers (1885) 18 L.R, Ir, 68 (89).

*(,, a8 his employer’s coschman, occeupied a room over her sta .e, and
was treated by her as & domestic servant, The stable was in her yard, and
was portion of the ourtilage of her dwelling»house, the house and yard
being all ineluded under the same number in the poor rate book, There was
a separate gateway and gate from the yard into a back lane, and also a
wicket leading from the yard into the lane. The gate and wicket formed
the only aceess to the yard, except by going throug%? the employer’s house,
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11, Character of occupation, viewed as an eclement determining
the correciness of the wording of  indictments for Dburglary.—

It has been laid down that the essential question to be deter-
mined in the cases under this head is, whether the dwelling or

. N

and were under her control, Another of her servants cleaned out C.’s room.
JHeld, that 0.6 ;vas not entitled to the franchise, Hasson v, Chambers { 1885)
18 L.R. Ir. 3

A non-commissioned officer in the service of the Crown claimed the
parilamentary franchise as the inhabitant occupier of a dwelling-house in
respect of rooms oeeuﬁiied by him as his quarters in barracks. He had in-
habited the rooms, which consisted of a bedroom and sitting-room, during
the qunlifyin%period, subject, however, o certain regulations and powers
of superior officers incident to military service, such, for instance, as the
power of entry by the commanding officer at any time, and by other superior
officers for the purpose of preserving order, and by certain officers at stated
times for the purposs of inspection of the rooms, the power of the com-
manding officer to forbid any persop to enter or leave the barracks at any
time, and the obligation to be in his quarters at a stated hour every even-
ing. The Crown supplied certain necessary articles of furniture for the
rooms, the rest of the furniture heing the claimant’s own, The rooms
formed part of one of the blocks of buildings situate within the barrack
inclosure the remaining rooms in the block being occupied by other non-
commissioned officers, some of whom were superior in rank to the
cleimant, and the senior of whom was bound to preserve order in the
block, and: would be entitled to enter the claimant’s rooms for that purpose,
The colonel sommanding lived in a house situate within the walls of the
barracks, Held, that the olalmant was entitled to the franchise on the
ground that he had inhabited a dwelling-house and that no person under
whom he served had inhabited such dwelling-house, Atkinson v, Collard
(1885) 18 Q.B.D, 284 (254),

In two other cases reported under the same caption, where votes were
tlaimed by persons in military service, the facts with re%:rd to the ocoupa-
tion of the quarters were similar, with the exception that the claimants,
non-commissioned officers, had been absent for twenty-one days during the
qualify!nf period from their quarters on duty elsewhere, and could not
return without leave, but during such absence, in one case the claimant’s
wife and family, and in the other his furnjture, remained in the quarters
which were retained for him. Held, that, it not sufficlently appearirg in
those cases that there had been any constructive inhabitancy o? the - coms
by the claimants during the twenty-one days when they were in fact absent,
they were not qualified.

In llenry v. Collard, also reported under the same eaption, L., u captain
ogcupied rooms in & block in the same barracks, and a major, his superior
officer, had rooms in the same block. It was held that the major occupied
his own quarters only, and not constructively the whole block; that he
was not a person under whom L. served; and that, therefore, L. was to be
deemed a tenant under s, 3 of the Aot,

The vppellant was an industrial trainer in the employment of poor law
sguardians, and as g&rt of his salary was allowed to have the exclusive
teeupation of & sitting room end bedroom in the main bullding of thé
workhouse. The guardians reserved another room in the workhouse which
they used as a bomrdroom; the master of the workhouse, whom they em-
ployed, resided in other rooms of the building. The appellant could not
stay out of his rooms after 9 p.m. without the permission of the master;
the master, however, had no power to suspend or dismiss him if he did so,
but eould only report the matter to the guardians, Held, that the appel-
kit was an inhabitant occupier of a dwelling-house “by virtue of his
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employment,” for the workhouse was not in the olfoumstances inhinbited
. by the guardians and he did not serve under the master of the workhouge
;39&&_ to disqualify him from voting. ' Adame v. Ford (1886) 16 Q.BY,
The claimants were labourers residing in cottages on the farms of their
employers, They were permitted, but not required, to live in the cottages
on the terms that they were to give up possessivn when their employment
ceased, and \vers either charged u reduced rent or had the rent deducted
from their wages. The rates were paid by the employers, and the names of
the claimanta appeared in the rate-book as occuplers, Held, that the facts
shewed an occupation by the claimants not by virtue of servies, but as
houscholders. Marsh v, Estcour? (1889) 24 Q.B.D, 147, :

A policeman had the exclusive cesupation, by virtue of his service of a
cubicle in a dormitory at a police barrack. The cubiele was separated from
the rest of the dormitory, which contained & number of similar cubicles,
bg s partition seven feet , but there was a space of flve feet between
the top of the partition and the ceiling., The policeman kept the key of hix
cubijcle, and was antitled to lock it up at any time, Held, that the cubicle
was not “part of a house se{.amt.ely occupled ns a dwelling” within the
Parliamentary and Municipal Registration Act, 1878, s, 5, and that the
%oliceman was not entitled to the franchise in respect of it. Barnett v,

iokmntt (1895) 1 Q.B, 691,

The appellant had by virtue of his service as a policeman the exclusive
ocoupation of s cubicle in & dormitory at a police station. The cubicle
was separated from the rest of the dormitory, which contained a number
of similar ocubicles, by wooden partitions which did not reach the ceiling.
The atmosphere of the dormitory was common to all the cubicles, and a
gas-light was shared by them in common. A lavatory and mess-room were

rovided for the policemen who occupied these cubicles in another part of
he police station. The policemen occupying these cubicles wers subject
to the control of a superior officer, who had g:)wer to impose restrictions
upon their use of the cubicles inconsistent with the rights which a person
ordinarilg exercises in respeot of his own dwellin% Held (by Yord Esb-r,
M.R. and Lopes, L.J, Rigby, L.J,, dissenting), that the cubicles was ot
part of a house separately occupied us a dwelling within the meaning of
the Parliamentary and uniolgs.l Registration Act, 1878, s 8, and that
the appellant was therefore not entitled to the franchise in reapeet of it
under the Representation of the People Aect, 1884, s, 3. Clutierbuck v,
Taylor (1896} 1 Q.B. 395. .

The cluimants were nuns residing at a convent in the town of E, Kach
of them occupied a separate bedroom, and was subject to the control of the
Lady Superioress, who could at any time change the ocoupants from one
room to another or arrange to have more than oune cccupant of a single
room, She could refuse to allow a nun to receive a visitor in her room,
demand admission to the room, and require the nun to give up the keys.
The nuns took their meals together in the Refectory, and ocoupied in com-
mon other general rooms in the convent; they received no remuneration,
and were under no contract of employment. The premises were vested in
the Roman Catholic Bishop of Clogher, tie parish priest, and the senior
curate of E, all for tlie time being, upon trust for the benefit of the Roman
Catholic inhabitants of E. The convent was govemed by rules subject to
the supreme authority of the Bishop. Held, that the nuns were not “in-
habitant occupiers” of separate dwellings. Sembls, the nuns did not
oceupy their rooms “by virtue of the offics, servies, or employment.”
Bonnon v. Henrahen (A.C.) (1900} 2 Ir, Rep. 485, (following the Clutter
buok case, supra). Fitzgibbon, L.J., said: ‘FUnless 1 am bound by autho-
rity to decide contrary to my own opinion, I should be unable to hold that
o Sister of Meroy has an office, service or employment within the meaning
of this section. It would be an abuse of lanﬁunge to speak of her member:
ship of a religlous congregation as an earthly service or employment, and
although it might be termed an office, there is, as far as I ean sce, no
person under whom she serves., No doubt she is urder authority—
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room which was the subject of the burglary was or was not
inhabited by the owner through his servant’.

A consideration of the facts involved in the decisions cited below
in which it was held either that the dwelling in which a burglary
had been committed was properly stated in the indictment, or
that it should have been stated as the dwelling, not of the master
who owned it, but of the servant who occupied it, indicates that
the same conelusion as that which was adopted would have been
reached if the test explained in § 4, ante, had been specifically
applied®. The same remark may be made with regard to a case

the guthority of the Mother Superior, the authority of the Bishop of
the Diocese, and the superior authority of the Chureh; but it
would seem to me that except, perhaps, in the case of the Mother
Superjor, this authority is of a judicial character, and bears no analogy
to that of a master over a servant. The Mother Superior probably comes
nearer to what this section has in contemplation but even as to her, I can
hardly believe that the Legislature intended to describe her as a person
under whom g Sister of Merey serves.”

*R. v. Stork (1809) Leach C.C. 1015.

? Apartments in the King’s palace, or in the houses of noblemen for
their stewards and chief servants, must be laid as the mansion-house of the
King or nobleman. 1 Hale, 556, 557; 2 East, P.C. c. 15, 8. 14, p. 500.

Where three persons were charged with having broken into the lodgings
of one H. at Whitehall Palace, it was held that the indietment should be
for breaking the King’s mansion, called Whitehall. R. v. Williams, 1
Hale, 522; I1 Russéll on Crimes (6th ed.) p- 28. .

Where a man was indicted for breaking into a chamber in Sdmerset
House, and the indictment charged it to be the mansion-house of the person

. who lodged in it, it was agreed that the whole house belonged to the Queen-

mother, and therefore that the indictment was bad. R. v. Burgess, Kel.
27; 2 Russell on Crimes, p. 28.

Where a house at Chelsea was broken into, which was used for an oﬁ_icﬁ
under government, called the Invalid Office, and the rent and taxes of wh!c
were paid by government; it was held that the indictment was defective
in laying it to the house of a person who occupied the whole of the upper
part of it. R. v. Peyton (1784) 1 Leach, 324. . i it

An indictment for a burglary in the Custom-house rightly describes i
a8 the dwelling-house of the King, as he occupies it by his servants.

v. Jordan, 7 C. & P. 432, per Gaselee, J., and Gurney, B. It
The prisoner was indicted for breaking the mansion-house of one S.
appeared that the house belonged to the African Company, of which S. ;1“"3
an officer; that he and many other persons as officers of the company, 1'31
separate apartments in the house, and that the apartment of S. gvas ulg
one which was broken open. It was held that the apartment of £ f:egoth
not be called his mansion-house, because he and the others 1nhal:!11 e mg

house merely as officers and servants of the company. R. v. Ha
(1704) Fost, 38; 2 Russell on Crimes (6th ed.) p. 28 East Indi

An indictment for a burglary in the dwelling-house of theh ast In :;a
Company was held to be good, the house being inhabited by the 25;'““ ﬂ
of that company. R. v. Picket, 2 East, P.C. c. 15, s. 14, p. 501. usse
on Crimes (6th ed.) p. 28. . .

Where t(he serva)nl? of a partnership had three rooms assigned to hm}
for lodging over his employer’s banking room, with which these rooms com
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in which the dwelling was held to have been rightly deseribed as
that of the servant®,

municated by a trap-door and a ladder, it was held that a burglary com-
mitted in the banking room was well laid to be in the dwelling-house of
the partners. R. v. Stock (Exch. Ch, 1810) 2 Taunt. 339. Lord Ellen-
borough asked: “Could Stevenson [the servant] have maintained trespass
against his employers for entering these rooms? Or if a man assigns to
his coachman the rooms over his stable does he thereby make him his
tenant 1

A burglary committed in a banker’s shop, in which no person slept but
to which there was a communication by a trap-door, and a ladder from the
upper reoms of the house, in which only a weekly workman and his family
lived, by the permission of the three partners, who were owners of the
whole house, may be laid to have been committed in the dwelling-house of
those partners. R. v. Stork (1809) Leach C.C. 1015.

Where an indictment charged a burglary in breaking into the mansion-
house of the master, fellows, and scholars of Benhet College, in Cambridge,
the fact being that the prisoner broke into the buttery of the college, all the
judges, upon reference to them, held that it was burglary. R.v. Maynard
2 East P.C. 15, § 14, p. 501; 2 Russell on Crimes (6th ed.) p. 28.

Where upon an indictment for burglary in the dwelling-house of B., it
aﬁpeared that B. worked for one W, who did business as a carpenter for
the N.R. Company, and put him in to take care of the house and flock
mills adjoining which belonged to the company, and he received no more
wages than he did before he lived there, nor had any agreement for any,
it was doubted whether the house was properly laid, and it was thought
that there might be some difference between this and R. v. Smith, as here
the man was put in by a person who did the work for the companyj
and it was thought the safest course to consider the indictment as not pro-

erly laying it to be the dwelling-house of B. R. v. Rawlins (1835) 7
. & P. 150, per Vaughan and Gaselee, JJ.; 2 Russell on Crimes (6th ed)
. 31,
P Where the tenant of a house permitted a servant of a woman who had
held it under him to continue occupying it rent free'after the subtenant
had vicated it, the house is rightly laid as the dwelling-house of the ser-
vant, as she was there not as a servant, but as a tenant at will. R. v.
Collett (1823) Russ. & Ry, C.C.R. 498.

Where a farmer’s servant resides in a cottage annexed to and under the
same roof as, his master’s dwelling-house, the arrangement being that he is
to pay no rent but that an abatement is to be made in his wages in considera-
tion of the use of the cottage, there is a mere license to lodge in it, and
not a letting of it to him. ~“Brown’s Case (1787), cited in 2 Leach C.C.
1016, note.

When a servant has part of a house for his own occupation, and the
rest is reserved by the proprietor for other purposes, the part reserved can-
not be deemed part of the servant’s dwelling-house; and it will be the same
if any other person has part of the house, and the rest is reserved. R. v.
‘Wilson (1808) Russ, & Ry. C.C. 115.

A. was in the service of B, and lived in a house close to B.’s place of
business. B. did not live in the house himself, but he paid the rent
and taxes. A. paid nothing for his occupation by deduction from
his wages or otherwise. Part of the house was used as storerooms for B.'s
goods. Held, that this was the dwelling-house of B. and was improperly
described in the indictment as the dwelling-house of A. Reg. v. Courtenay
(1850) 5 Cox C.C. 218, per Parke, B.

If a man die in his leasehold house, and his executors put servants in
it, and keep them there at board wages, burglary may be committed in
breaking into it and it may be laid as the executor’s property. 2 East
P.C. 499.

*R. v, Jobbing (1823) Russ. & Ry. 525, where the dwelling was a cottage
in which the owner allowed one of his workmen live free of rent and taxes,
his residence there being principally, if not wholly, for his own benefit.

-
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But certain other decisions in which such a deseription was
pronounced correct cannot, as it would seem, be satisfactorily
explained on this footing; and it is only by the aid of extr.mely
subtle distinctions, if at all, that some of them can be reconciled
upon the faets with & portion of those decisions in which, as
ghewn in note (2), the dwelling was viewed as being in the oceun-
pation of the master. That the construction put upon evidencs
gimilar to that which was presented in the case cited below would
have been different, if the civil rights and liabilities of the parties
had been in question, seerns to be scarcely open to controversy °.

s Thon}h a servant live rent free for the purpose of his serviee in a house
provided for that purpose, yet if he has the exolusive possession, and it is
not a parcsl of any premises which his master occupies, it may be deacribed
a3 the houss of his servant. R, v, Oanfield (1824) 1 Moo, C.C. 42 (servant
was a toll collector in the employ of the lessee of the tolls).

If a servant lives in a house of his master at a {early rent, the house
eannot be deseribed as the master’s house though it is on the premises
where the business is carried on, and although the servant has it bectuse
of his service. R, v. Jarvis (1824) 1 Moo, 0.C, T (servant was a ware-
houseman occupying & dwelling within the walls which enclosed the ware-
houseyard).

Though a servant lives as & servant in a house belonging to his master
who fnya thy rent and taxes and whose business is carried on in the house,
Kot, f the servant and his family are the only persons who sleep in the

ouse, and the part in which the master’s business is carried on is at all

times open to those Parts in which the servant lives, the house may be
stated as the servant’s houss, though the only part entered by ‘he thief
was that in which the master's business waz earried on. The judge refused
to say that the house might not also have been deseribed with propriety
as that of the master, R. v. Witt (1829) 1 Moo, C.C, 248.

The house which was broken in was one in which G. & Co. carried on
thelr trade; M, their gervant, lived with his family in the house, and paid
£11 per annum for rent and coals, such rent being below the value; M.
was allowed to live there becauss he was a servant; G. & Co. paid the
rates and taxes. Held, that, as M. stood in the character of tenant, and
G. & Co, might have distrained upon him for rent, and could not arbitrarily
have removed him, the occupation of M, could not be deemed their oceupa-
tion and that the house was wrongly described in the indictment as the
house of G, & Co. R. v. Jarvis (1824) 1 Moo. C.OR. 73 2 Russell on
Crimes (6th ed.) p, 20.

Where o, man after leaving his house, continues {o use part of it as a
shop, and permits a servant and his family {o live in another part of it
to proteet it from robberies, the rest is being let to lodgers, the habitation
by his servant is a habitation by him, and the shop may be laid as his
dwelling-house. R. v, Gibbons (1821) Russ, & Ry. C.C.R. 442,

If a burglary be committed in the warchouse of o trading company, in
fthe house belonging to which an agent of the company resides with his
family for the purpose of carrying on the busineas, it may he laid o be
the dwelling-house of the agent, although the rent thereof is paid, and the
lease is held by the company. R. v. Margest (1801) £ Leach, C.C. 880.

Upon an indietment for house~brenkin%, describing the house in the first
count as the dwelling-house of one M, it appeared that M. had been put
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inty the house by one P, to take oare of it till it could be let, and sho way
to have coals for firing lound by P.; she paid no rent for the house; she
had beea occasionally & servani of P. for thirty or for {ea.rs, and dons
work for him, for which she had always been paid, Littledale, J., said:
“I think the evidence is sufficient to support the first count, The pre.
seoutrix has had the exclusive oceutgation of the house, and although there
are very nice distinotions between the cases, I think this was her dwelli
house. She was not put in as & servant, to take care of the furniture or
s, which has generally been the case where such questions have arisen”
, v..George James (1830) 2 Russell on Crimes (6th ed.) pp. 81, 32,
Where o gardener lived in s house of his master quite separate from
the dwelling of his master, and had the entire control of the house, it was
held that in an indictment for burgary the gardener’s house might be laid,
either as his, or as his master's, R, v. Reos (1836) 7 C. & P. 568,
Where a gol!ceman was allowed to live in a house, in order to take
eare of it, and a wharf adjoining, it was held that the house was properly
described as the dwelling-house of the policeman, on the ground that he
must live somewhere, and that he was not otherwise the servant of the
owner than in the particular matter. R. v, Amith, cited in B. v, Rowling
{1834) 7 O, & ®, 150; 2 Russell on Crimes (6th ed.) p. 81
In State v. Curtis (1839) 4 Dev. & B, (N.C,) 222 the court remarked,
arguendo, that, “even where there is no stipulation for rent, yet the pre.
mises occupied by the servant may bu so far removed and distinet from
those in the personal ocoupation of the master that they may be deemed
and stated to be in the possession of the servant in s, indictment for bur.
glary” This observation indicates an element which is plainly not
material in any case in which the test discrssed in s. 962, would be re-
garded as controlling.

C. B. Lasarr.
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REVIEW OF CURRENT ENGLIRH CASES.

{Registered in accordance with the Copyright Aect.)

8ALE OF GOODS—*‘ S.LE OR RETURN’'—SALE FOR CASII ONLY—PRO-
PERTY PASSING—SALE OF Goops Aot 1893 (56 & 57 Vier. .
93) s, 18, ». 4.

Weiner v. Gill (1905) 2 K.B. 172 was an action against two
pawnbrokers to recover goods fraudulently pledged with them,
under the following circumstances: The plaintiff was s manu
facturing jeweller. rad had delivered the articles in question to a
customer, a retail jeweller named ITnhn, on the following terms:
“On approbation, on sale for cash or return only, Goods had
on approbation or cn sale or return remain the property of
Weiner (the plaintiff) until such goods are settled or charged.’’
Huhn had dealings with & man named Longman, to whom he in
good faith delivered the articles on the representation that he
had & customer to whom he could sell them. Longman had, how-
ever, no such customer, and got the artieles with the intention of
misappropriating them, and took them and pledgod them with the
defendants, who made no inquiry, but dealt with him in good
faith, assuming him to be the owner. It was contended that the
plaintiffs by parting with the possession of the goods had misled
the defendants into the belief that Longman was the owner, or
otherwise entitled to pledge them. Under the Sale of Goods Ant
where goods are parted with on the terms of sale or return, {.e
rules laid down for determining when the property in them passes
to the transferee are (1) by his signifying his acceptance to the
seller or paying the price; (2) by doing some act indicating that
the transferee elecis to be purchaser, or inconsistent with his
being other than the purchaser; (3) by his retaining the goods
beyond the stipulated time, and where no time is stipulated,
beyond a reasonable time., And it was contended that by parting
with the goods to Longman, Huhn had done an act indicating
that he elected to be the purchager, or inconsistent with his being
other than the purchaser; but Bray, J., who tried the case, held
that the property had not passed; that the transaction was not
for ‘“sale or return’’ merely, but by the terms of the memoran-
dum thare was to be no sale on eredit, but for cash only, and
therefore the goods remained the property of the plaintiffs, and
that they wero not estopped by merely having parted with the
possession, and were therefore entitled to recover.
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) INSURANCE—SALE OF G0OODS ON TERMS OF SELLER INSURING GOODS—
INSURANCE FOR LARGER SUM THAN AGREED.

In Landauer v. Asser (1905) 2 K.B. 184 the plaintiffs bought
goods from the defendants for a price to cover freight and insur-
ance, which were to be paid by the plaintiffs. The contract pro-
vided that ‘‘Insurance for 5 per cent. over net invoice amount to
be effected by sellers for account of buyers.’”’ The defendants
effected an insurance for a larger amount than 5 per cent. over
the net invoice, and handed the policy to the plaintiffs in ex-
change for the stipulated price. A total loss occurred under
the policy, and the underwriters were prepared to pay the plain-
tiffs the whole amount insured ; the defendants, however, claimed
that the plaintiffs were trustees for them of the excess of the in-
surance over and above the amount of the insurance ‘‘for 5 per
cent. over net invoice.”” The matter having been referred to
arbitration the umpire found that the defendants were entitled to
the excess, but on a motion to set aside the award on the ground
that it was bad on the face of if, the Divisional Court (Lord
Alverstone, C.J., and Kennedy and Ridley, JJ.,) held that the
award was bad in law and that the plaintiffs were entitled to the
full amount payable on the policies handed over to them.

LIQUOR LICENSE—OPENING PREMISES DURING PROHIBITED HOURS—

DELIVERY ON SUNDAY OF LIQUOR BOUGHT ON SATURDAY—AP-
PROPRIATION OF GOODS.

Noblett v. Hopkinson (1905) 2 K.B. 214 was a case stated by
Jjustices. The prosecution was for breach of a liquor license Act
—the facts were as follows: Two men went into the defendant’s
publiec house on Saturday before closing time and bought a gal-
lon of beer to be delivered to them the next morning at the place
where they were working. The beer was drawn and put into a
bottle and paid for. It was kept during the night in a building
within the curtilage of the licensed premises, and was taken by
the defendant’s barman on the Sunday morning during pro-
hibited hours and delivered to the purchasers. The Divisional
Court (Lord Alverstone, C.J., and Kennedy and Ridley, JJ.,) held
that there had been no sufficient appropriation of the beer to the
purchasers on the Saturday, and that the defendant ought there-
fore to be convicted of opening his premises for sale within pro-
hibited hours. The Chief Justice and Kennedy, J., were also of
the opinion that even if there had been a complete appropriation
of the beer to the purchasers on the Saturday, the defendant was
nevertheless liable to be convicted, on the ground that delivery
of the beer was an essential condition of the purchase, and by
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opening his premises for the carrying out of a material part of
the contract during prohibited hours, he had committed a breach
of the Act, but Ridley, J., dissented from that view, holding
that the delivery of the beer formed no part of the contrast for
its sale.

CRIMINAL LAW—LARCENY~~PRETENDED PURCHASE—PASSING OF
PROPERTY.

The King v. Tideswell (1905) 2 K.B. 273 was a prosecution
for larceny under the following circumstances. The prisoner
was in the habit of buying accumulations of ashes from a manu-
facturing concern, which were to be paid for by weight as ascer-
tained by the ecompany’s weigher. The company’s weigher in
collusion with the prisoner fraudulently weighed and delivered
to the prisoner 32 tons 13 cwt. of the ashes and entered the
weight in the book as being 31 tons 3 ewt. only. The Court for
Crown Cases Reserved (Lord Alverstone, C.J., and Lawrence,
Kennedy, Channel and Phillimore, J.J.,) held that the prisoner
vas rightly eonvieted of stealing 1 ton 10 ewt. The chief point
of difficulty in the case was whether the property in the ashes had
passed to the prisoner by the terms of sale, and the Court held
that it had not, because the ashes had not been sold in bulk, but
it was understood that the quantities sold were to be defined by
weighing. '

TrIRD PARTY—INDEMNITY—POLICY OF REINSURANCE—RULE 170
—(Oxr. RuLe 209).

In Nelson v. Empress Assurance Corporation (1905) 2 K.B.
281 the defendant was sued on a policy of insurance, and ob-
tained leave to serve a third party notice on one Faber with
whom he had reinsured the risk. The third party applied to
set aside the notice and Bigham, J., dismissed the application,
but the Court of Appeal (Mathew and Cozens, Hardy, L.JJ.),
held that the leave should not have heen granted, as the claim
of the defendant against Faber was not a contract of indemnity.
Possibly und:.r the Ont. Rule 209 which extends not only to
laims for indemnity or contribution, but also to claims for
“other relief over,’’ a third party might be added in respect
of such a claim;
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REPORTS AND NOTES OF CASES.

Bominton of Canada.

SUPREME COURT.

v——

Yukon.] KirgpoTRIOR 0. MONAMEE. [May 2.

New trial—Contradictory evidence—Wilful trespass—Damages
—ddding party—Reversal on appeal,

In an action for damages for entry upon a placer mining
claim and removing valuable gold bearing gravel and divt the
trial judge found the defendants guilty of gross carelessness in
their work, held that they should be accounted wilful tres.
passers, end referred the cause to the clerk of the Court to assess
the damages. The referee adopted the severer rule applicable in
_cases of frand in assessing the damages. The Territorial Court
en bane reversed the trial judge in his findings of faet upon the
evidence.

Held, reversing the judgment appealed from, that the trial
judge’s findings should be sustained with & slight variation, but
that the referee had erred in adopting the severer rule against
the defenuants in assessing the damages and that his report
should be amended in view of such error.

Semble, that the record and pleadings should be amended by
adding the plaintiff’s partner as co-plaintiff,

Held, per Taschereau, J., dissenting, that although not con-
vinced that there was error in the judgmeni of the trial judge
which the Court en bane reversed while at the same time it did
not appear that there was error in the judgment en bane, yet
the latter judgment should stand as the Court en banc should
not be reversed unless the Supreme Court, on the appeal, be
clearly satisfled that it was wr .. Appeal allowed with costs.

Aylesworth, K.C., and Walsh, K.C,, for appellants. Nodl,
for respondent.

Yukon.] Le Synpioar LivoNNAIS v. BARRETT. [May 2.

Mines—Vendor gnd purchaser—Consideration—Lump sum—
Separate valuation— Misrepresentation—Fraud—Damages.

Upon representations made by the vendor the plaintiffs pur-
chased several mining locations the consideration therefor being
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gtated in a lump sum. ' In an action for fraud and deceit brought
. by the purchaser the trial judge, in discussing the total con-
sideration for the properties purchased, found that there was
evidence to shew the values placed by the parties upon each of
two of these properties as to which false and fraudulent repre-
sentations had been made, and which had turned out worthless
or nearly so, )

Held, reversing the judgment appealed from, the Chief Jus-
tice and Idington, J., dissenting, that the finding of the trial
judge as to the consideration ought not to be disturbed upon
appeal and that the proper measure of damages, in such a case,
was the actual loss sustained by the purchaser by acting upon
the misrepresentations of the vendor in respect of the two mining
locations in question without regard to the results or values
yielded by the other locations purchased at the same time and
as to which no false representations had been made. Peek v.
Derry, 37 Ch. D. 541, followed. Appeal allowed with costs,
Chrysler, K.C., for appellants. Aylesworth, K.C., and Rid-
ley, for respondents.

Yukon. | L Svnpioar LivoNNals v. MOGRADE, [May 2.

Constitutional law—Imperial Acts in force in Yukon Lerritory—
Fraud-—~—Lis pendens—Land Titles Act, 1894—57 & 58 Vict.
¢. 25, 8. 126 (D.)—61 Vict. ¢, 32, s. 14 (D.)—Pleading—
Rules of Court—Yukon ordinances, 1902, c. 17—Rules 113,
115, 117—Estoppel.

The provisions of the Imperial Act, 2 & 3 Viet. ¢. 11, in
respect to the registration of notices of lis pendens and for the
protection of bona fide purchasers pendente lite, are of a purely
local character and do not extend in their applieation to the Yukon
Territory by the introduction of the English law generally as it
existed July 15, 1870, under The North-West Territories Act,
RS8.C. e 60, s 11,

Under the provisions of The Land Titles Aect, 1894, 5. 126,
a bona fide purchaser from the registered owner of land subject
to the operation of that statute is not bound nor affected by
notice of lis pendens which has been improperly filed and noted
upon the folio of the register containing the certificate of title
48 an ineumbrance o charge upon the land. The exception as
to fraud referred to in the 126th section of the Act means actual
fraudulent transactions in which the purchaser has participated
and does not include constructive or equitable frauds. The
Assets Co. v. Mere Roihi, 21 Times L.R. 311, referred to and
approved.
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In an action to set aside a conveyance as made in fraud of
creditors the defendant desiring to meet the action by setting .
up that there was no debt due and, consequently, that no such
fraud could exist, must allege these objections in his pleadings,
In the present case the defendant, having failed to plead such
defence, was allowed to amend on terms, the Chief Justice dis.
senting. Appeal dismissed with costs.

Chrysler, K.C., for appellants. Ewart, K.C., for respondents,

Que.] CARRIER v. SIRIOR. [May 15,

Appea—Jurisdiction—Matter in controversy—Fulure rights—
Hyputhee for rent charges—R.8.C. ¢. 185, s. 29,

In an action for the price of real estate sold with warranty,
a plea alleging troubles and fear of eviction under a prior hype-
thee to secure rent charges on the land does not raise questions
affecting the title nor involving future rights so far as to give
the Supreme Court of Canada jurisdiction to entertsin an
appeal. Bank of Commerce v. Le Curé, ete., 12 S.C.R. 25, Fine-
berg v. Hampsan, 19 8.C.R. 369; Jermyn v. Tew, 28 S.C.R. 497,
Waters v. Manigault, 30 S.CiR. 304; Frechette v. Simonean, 31
S.C.R. 13: Toussignant v. County of Nicolet, 32 S.C.R. 353,
and Canadian Mutual Loan Co. v. Lee, 34 S.C.R. 224, followed,
L’ Association Pharmaceutique v. Livernois, 30 Can. 8,C.R. 400,
distinguished. Appeal quashed with costs.

Stuart, K.C., for the motion. T. Chase Casgrain, X.C., contra,

Que.] RouLrau o, Pounior. | May 2.

Construction of statute — Toll-bridge — Franchise — Erclusive
limils—Measurement—Encroachment,

58 Geo. 11I. c. 20 (I.C.) authorized the erection of a toll-
bridge across the River Etchemin, in the parish of Ste. Claire,
‘“‘opposite the road leading to Ste. Thérése, or as near thereto
as may he, in the County of Dorchester,’’ and by s. 6 it was
provided that no other bridge should be erected or any ferry
used ‘‘for hire across the said River Etchemin, within half a
league above the said bridge and below the said bridge.”

Held, Nesbitt and Idington, JJ., dissenting, that the statute
should be construed as intending that the privileges defined
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should be measured up-stream and down-stream from the site
of the bridge as constructed.

., Per Nesbitt and Idington, JJ., that there was not any ex-
pression in the statute shewing a contrary intention and, conse-
quently, thay the distance should be measured from a straight
line on the horizontal plane; but,

Per Idington, J.—In this case as the location of the bridge
was to be ‘‘opposite the road leading to Ste. Thérése,’’ and there
was no proof that the new bridge complained of was within half
a league of that road, the plaintiff’s sction should bhe maintained.
Appeal’ dismissed with costs.

Belleau, K.C., for applicant. L. P. I’elleltier, K.C., for res-
poncent.

Que.] Moxtreal STREET Ry, Co. . Bovbreat, [June 13,

Nuisance—Machinery—Continuing nuisance—Permanent injury
—Damages—Prescription.

- Where injuries caused by the operation of machinery have
resulted from the unskilful or negligent exercise of powers con-
ferred by public authority and the nuisance thereby ereated
gives rise to a continuous series of torts, the action aceruing in
consequence falls within the provisions of art. 2261 C.C, and is
preseribed by the tapse of two years from the date of the oceur-
rence of each successive tort. Wordsworth v. Harley, 1 B, & Ad.
391; Lord Oakley v. Kensington Canal Co., 5 B, & Ad. 138; and
Wiitchouse v, Fellowes, 10 C.B.N.S. 765, referred to.

In the present case the permanent character of the damages
o caused could not be assumed from the manner in which the
works had been coustructed and, as the nuisance might at any
time, he abated by the improvement of the system of operation
or the discontinuance of the negligent acts complained of, pros-
pective damages ought not to be allowed, nor could .he assess-
ment in a lump sum of damages past, present and future, in
order to prevent successive litigation, be justified upon grounds
of equity or public interest. Fritz v. Hobson, 15 Ch. D. 452,
referred to. Garcau v. Montreal Street Ry, ('o., 31 8.C.R. 463,
distinguished, Appeal allowed with costs.

Campbell, K.C., and Hague, for appellants. Mignault, K.C,,
and Lamothe, K.C., for respondents.
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Board of Reilway Commissioners,] [June 13,
MONTREAL StrEET RY. Co. v. MONTREAL TERMINAL Ry. Co,

Board of Railway Commissioners—Jurisdiction—Railway Ac't,
1903, 3. 23, 184—~Use of highway—Consent of municipality
—By-law.

In the case of a street railway, or of any railway to be oper.
ated as such upon the highways of any city or incorporated town,
the consent of the municipal authority required by s. 184 of the
Railway Act, 1903, must be by a valid by-law approved and
sanctioned in the manner provided by the provincial municipal
law, and in the absence of evidence of such counsent having been
so obtained the Board of Railway Commissioners for Canada
have no jurisdiction to enforce an order in respect to the con.
struction and operation of any such railway. Appeal allowed
and order of Board set aside,

Cambell, K.C., for appellants. Dandurand, K.C., and Bel.
court, K.C., for respondents. 4. G. Blair, jr., for the Board.

Province of Manitoba.

KING’S BENCH.
Richards, J.] PHELAN v. FRANKLIN, [duly 25.

Mechanics' lien—Personal remedy against owner.

Defendant Shinbane employed defendant F'ranklin to exe.
cute certain repairs to a house for a sum payable on completion.
Franklin did not complete the work but Shinbane voluntarily
paid him $55 on account.

The plaintiff wag a workman under Franklin, and his unpaid
wages amounted to $25.50,

Held, 1, following Carroll v. McVicar, that, under R.8.M
1902, c. 110, 8s. 9, 12, the plaintiff was entitled to a lien on the
building for his claim to the extent of the twenty per cent. of
the payments made that the owner should have held back from
Franklin,

2. Having brought his action under the above Aect, the plain-
tiff could not in this action avail himself of the personal remedy
given by R.8.M. 1902, c. 14, s. 4, against the proprietor for the
whole of his claim in cases where : pay list is not kept and the
proprietor neglects to see that the workmen are paid.
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. 8. The word ‘‘claim’’ in the second paragraph of s. 4 of the
' frmt-named Act, providing that no lien shall exist under the Act
for any claim under twenty dollars, means the amount actually
dus to the contractor, sub-contractor or workman, under his
contract or employment, and not the amount to which his right
or remedy against the land may on enquiry be found to be
limited.
Crichton, for plaintiff. Machray, for defendant Shinbane.

Richards, dJ.] Cross v. TowN oF GLADSTONE, [July 29.

Liquor License Act—Local option by-law—Sufficiency of notice
of by-law—Costs.

Application to quash a local option by-law of the town of
Gladstone. Section 66 of the Liguor License Act, R.S.M. 1902,
e. 101, provides that, after the first and second readings of a
py-law of a municipality prohibiting the issue of licenses and
before the third reading and passing thereof, the council shall
publish . . . a potice stating, among other things, that the
proposed by-law, or & true copy thereof, can be seen on file until
the day of taking the vote at the office of the clerk of the muni-
¢ipality and that further consideration of the proposed by-law,
after taking the said vote, is fixed for the time and place ap-
pointed therefor by the council, naming such time and place,
etc., ete. The notice published in this case omitted to state that
the by-law or a true copy of it could be seen at the office of the
clerk and made no reference at all to that point; it did however
give the neressary information as to the further consideration
of the by-law on May 1, 1905. i :» by-law was carried by the
vote of the electors; but, an application for a recount of the
votes having been made, th¢ council, in obedience to 8. 73 of the
Aet, took no action on the by-law at their meeting on the first
of May, and did not formally adjourn the further consideration
of the by-law to any named day. No other notice of further
consideration was ever given and, on June 5, 1905, after the
disposal of the application for a recount, the council gave the
by-law its third reading and passed it.

Held, that the by-law was bad and should be quashed for the
defect in the published notice and also because no notice was
given of the time and place when the by-law was finally passed.

Re Mace and Frontenac, 42 U.C.R. 85, and Hall v. South
Norfolk, 8 M.R. 430, followed.
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As to costs, the judge felt bound by the language of s, 427
of The Municipal Act, R.S.M. 1902, e. 116, to award them ge. |
cording to the result of the application, and, as that result wag
the quashing of the whole by-law for illegality, he could not
withhold costs from the applicant.

Whitla and Potts, for applieant. Mathers, for Town of

Gladstone.

Province of Wiirish Columbia.

SUPREME COURT.

Irving, J.] [Aug. 8.

West Koorenay Power Co. v. Ciry or NELRON.

Water Clauses Consolidation Act, 1897, R.8. B.C. 1897, ¢. 190
and c. 77. s. 2, B.C. Stats, 1899 und c. 44, 1900—Grants of
water for power purposes to municipality and power com-
pany—O0rder in Council—Conflict of rights—Damage by
municipality’s undertakings—Onus of proof—Injunction—
Costs.

Plaintiffs were a power company with certain rights on the
Kootenay river. Defendants were a municipality, and were
construeting above the plaintiffs’ canal, an electrie plant to supply
electricity to the City of Nelson. The plan of their operations
included the excavation of a quantity of rock. 8o much of this
rock as they did not require for building purposes, they pro-
posed to dump into a pool immediately below, while a portion
of the rock would, of necessity, through blasting, be thrown into
the river both above and below the falls, This undertaking
was authorized by an Order in Council passed ¢. 44, of the
Water Clauses Consolidation Aet, 1800,

The plaintiffs alleged that the dumping of the rock would be
injurious to them by damming up the river and reducing their
head of water, that at high water a large quantity of rock will
be carried down to the plant at the lower falls, thereby filling
up the canal, injuring the machinery and lessening the supply
of water there, and that their power site at the lower falls would
be damaged by the deposit of rock and other material brought
down at high water. The evidence established that the defen-
dants were throwing the rock and other material excavated on
the bank of the river in such a way that the toe of the embank-
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ment would be under high water, and they intended unless re-
strained, to deposit the bulk of the waste in the river bed in the
~ nool just under the upper falls.

Held, following Bickett v. Morris (1886), LLR. 1 H.L. (Se.)
47, that if there is reasonable prospect that the undertaking of
- the defendant corporation will produce any damage to the lower
riparial. owner, then there is a right of action, although no
actual injury is shewn to have resulted from it. Injunction con-
tinued, and plaintiffs to recover costs of action,

Macneill, K.C., for plaintiffs,. Bodwell, K.C, and P. E.
Wilson, for defendant.

Province of RNova Scotia.

———neen

SUPREME COURT.

v —

Full Court.] Mumrorp v. Acapia Powper Co. [March 4.
Judgment in former suit-—Bar to subsequent suii—Setting
aside ond re-heaving—Evidence,

To an acticn for work done, labour performed, etc., defen-
dant pleaded a previous action by plaintiff in the County Court
for the same cause of action, in which, the cause coming on for
trial and no one appearing for plaintiff, it was ordered that he
take nothing by his action and that the same be dismissed with
costs.

Held, that the judgment entered was a complete defence to
the action and that the judge of the County Court was in error
in treating the plea as a preliminary objection merely and in
going on and hearing evidence on the merits,

Scmble, that while the judgment in the first action until set
aside operated as an estoppel the proper course for plaintiff to
have adopted, as pointed out in Vint v. Hudspeth, 29 Ch. D.
322, was to have applied to the judge who heard the cause to
set aside the judgment and for a re-hearing.

Held, that the writ of summons in the previous action, being
specially indorsed, was proper evidence for the Court that the
previous judgment embraced the same claim as that now sued
for.

Kenny, for appellant. J. J. Power, for respondent.

Full Court.] In ke MACRINLAY. [Sept. 3
Will—Construction—Residuary bequest.

Testator by his last will after providing for his wife during

her lifetime and setting apart a sum of money to be invested
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after the wife’s death for his two daughters left his business
and the residue of his estate to his two sons. In cage of the
death of either or both of the daughters without issue it was
provided that her or their shares of the estate should become
part of the residue thereof and be divided equally among the
survivors and the issue of any child who should then be deceased.
One of the daughters having died without leaving issue,

Held, that the use of the words ‘‘survivors’’ and *‘child” in
the clause in question exciuded the idea that the .are of the
deceased daughter was to go to the two sons as part o the resi.
due of the estate, and indicated an intention on the part of the
testator that this particular part of the residue was to be divided
equally among the surviving children of the testator and the
issue of any deceased child, and that it was only subject to this
disposition that all the rest and residue of the estate was to go
to the two sons exclusively,

W. B. A, Rilchie, K.C, and T. B. Rubertson, for uppellants,
J. 4. McDonald, for respondents,

BENCH AND BAR.

Thomas G. Mathers, of Winnipeg, barrister at law, has been
appointed puisnd judge of the Court of King’s Bench for the
Provinee of Manitoba, in the room and stead of Hon. John
Farquhar Bain, deceased,

William H. P. Clements, of Grand Forks, B.C., barrister at
law, has been appointed judge of the County Court of Yale, of
the County Court of Kootenay, British Columbia, in the place
of the late Judge Sidney.

The Middlesex Law Association on the 24th ult. passed a
resolution expressing their profound regret at the death of His
Honour William Elliott, late judge of the County Court of Mid-
dlesex. The resolution says:—

““We who have been associated with him so intimately for
s0 many years while he occupied the bench of this county, look
back with pleasure on a long, useful and honourable life which
has left its mark in the administration of justice in this section
of our Province, and has doubtless borne fruit for good. The late
judge was a most aéeomplished man, besides being a good lawyer,
he was gifted with literary talent of a high order, and was &
most delightful conversationalist. He was always kind, court-
eous and patient, not only with older members of the bar, but
the juniors received the same kind consideration at his hands,
and we all revere and respect his memory.”’




