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IN our first number for this year (ante p. 2), we noted a
judgment of the learned Judge of the County of York in reference
to some question left to his decision on a dispute between the
City of Toronto and the Toronto Railway Company, under an
agreement by which the city was entitled to a certain percentage
upon the ‘‘gross receipts from all passengers, freight, express,
and mail rates; and all other sources of revenue derived from the
traffic obtained by the operation of the street railway.”

The learned judge held that the city was only entitled to
their percentage upon the daily receipts at the fare boxes of the
fares of the passengers actually carried. On appeal, however,
the contention of the city that the words “ gross receipts from
passenger fares” included receipts from all tickets sold from the
date of sale, whether used or not, prevailed. As to the question
whether money derived by the company from advertisers for the
right of displaying their advertising cards in the cars of the
company, it was held by the court above that the city was not
entitled to any percentage upon revenue so derived.

TuEe “irrepressible boy' has recently been making himself
more than ordinarily obnoxious to his companions, his parents,
and those i1 loco parentis. We can boast in the Dominion of
school boys wio have succeeded after a second attempt in
setting fire to, and nearly destroying, 2 well-known public
institution in this province; but we have to go to the United
States for something more malignant' Branding is common
among cattle on the prairies, but it takes an eastern boy or girl
to leave a life mark on the faces or shoulders of their companions
and playfellows. The criminal aspect of these diabolical out-
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rages has been alluded to, but of the civil remedies we have
heard nothing. Prohably the latter were not worth discussing,
or possibly the parents of the fiends have made some settlement
with the injured parties. This is quite a different thing from
sccidents arising from the rough-and-tumble games, characteristic
of Anglo-Saxons, and which have something to do with the
aggressive and dominant spirit that bas carried that race to the
front of the nations of the earth. Claims in connection with
such mishaps do not often come into court. We notice,
thowever, in this connection, the case of Marklcy v. Wihitman,
decided by the Supreme Court of Michigan in April, 1893
(54 N.W.R. 763). It appears that certain students engaged in
a game of ““rush V" by which they form in a line, each one in the
rear pushing the one in advance of him, and so on through the
line until the one to be ““rushed,” and who is ignorant of what
is coming, is rushed upon by the one in his rear. It was hekl
that the game was a dangerous one, and the student who is
“rushed " and unintentionally injures an unsuspecting fellow-
student, who 1s not participating in the play, is guilty of an
assault, and liable for damages; and that it is no defence that
he was pushed by the others, or that he did not anticipate the
consequences, ol that the person injured was a fellow-student
and not a stranger.

RIGHTS AND REMEDIESIN A FORECLOSURLE ACTION.
{WALKER v. DICKsox, 20 AR, 66.)

In law, no less than in other branches of science, we have our
specialists, whose opinions are valuable in the ratio of the ability
and knowledge they bring to bear upon a constantly recurring
subject-matter.

If there be any onc in Ontario whose opinion upon matters
incidental to an action of foreclosure or sale might be taken tobe
conclusive, we should have thought that man was the Chancellor.
But the Court of Appeal seems to have decided otherwise.

Walker v. Dickson is a noteworthy case in more respects than
one. It introduces to us a species of mortgage which, if not
absolutely unknown heretofore, is certainly a rare curiosity, and
it places a much narrower construction upon the rule for avoiding
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multiplicity of legal proceedings than the construction adopted
by the Chancellor and by the Common Pleas Divisional Court.

The plaintiff was assignee of a mortgage made by the defend-
ant Dickson. The lands were subsequently sold by Dickson to
Rogers, part of the consideration being that Rogers should assume
and pay off the mortgage. Rogers agreed with Collins to sell the
lands to the latter, subject to the mortgage. Collins, beingindebted
to Milburn, requested Rogers to convey the lands to Milburn, it
being intended that Milburn should hold the lands as security
for his debt. Accordingly, a short form conveyance was executed
by Rogers, purporting to convey the land to Milburn, subject
to the mortgage, and thei.upon Collins went into possession,
Default having been made in payment of the mortgage, the
plaintiff brought an action of foreclosure or sale against Dickson,
Rogers, and Milburn, claiming payment, possession, etc.

Collins was thus a stranger to the title, and it was not
pretended that the plaintiff knew anything about the transaction’
between Rogers, Collins, and Milburn.

The chain of title as registered was set out in the s-atement
of claim, and Milburn was alleged to be the owner of tle equity
of redemption in possession.

Dickson, in his statement of defence, adn. itted the mortgage,
but claimed indemnity against Rogers and payment by him of
the mortgage.  Rogers similarly admitted his lability to Dickson,
and claimed indemnity against Milburn and payment of the
mortgage.

The position taken by Milburn was peculiar, and, in the light
of subsequent events, ought to be clearly borne in mind. He
made no defence to the plaintif"s claim, but pleaded, as against
Rogers, that the conveyance was, in fact, made to him by way of
security for the debt due to him from Collins.

Upon the application of Rogers, an order was made directing
that the issue between Rogers and Milburn should be disposed
of at the trial of the action, and this order was affirmed by the
Queen's Bench Divisional Court.

The cuse was tried before the Chancellor, whose judgment
does not appear in the report, but the following extract shows the
view he took of the transaction:

*I do not think this evidence relieves Milburn from the posi-
tion he is in as subsequent purchaser. The conveyance is in
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form absolute, whatever the agreement between him and Collins
may be. I do not think Rogers is affected by the dealing which
took place.”

Judgment was accordingly given, ordering:

(1) Payment in six months, or, in case of default, a sale,

(2) The three defendants to forthwith pay to tue plaintiff the
mortgage moneys, interest, and costs,

(3) Milburn to deliver up possession.

(4) Milburn and Rogers to pay Dickson his costs of suit.

(5) Milburn to pay Rogers his costs of suit. i

(6) If Dickson should be compelled to pay the plaintiff, then ;
Rogers and Milburn to repay Dickson with interest and costs.

(7) If Rogers should be compelled to pay the plaintiff or
Dickson, then Milburn to repay Rogers with interest and costs,

A motion was made by the defeudant Milburn to set aside
this judgment or for a new trial, but it was dismissed with costs
by the Common Pleas Divisional Court.

On appeal to the Court of Appeal, the judgment of the Divi-
sional Court was reversed with costs, and Milburn was relieved
of all personal liability, upon the ground that he was. in fact, a
mortgagee, and not a purchaser of the lands in question.

Mr. Justice Burton says (at p. 103): *“If. as I think the cvi-
dence clearly establishes, he was mortgagee of Collins, it is very
obvious that he could be under no obligation to indemnify his
debtor against any prior encumbrances.”

Mr. Justice Maclenhan says (at p. 106): ** It is clearly proved
that Milburn is a mere mortgagee and not the owner of the equity
of redemption, that person being Collins.”

That a short form deed from A, to B. may be read as a mort-
gage from C. to B. is certainly a discovery.

The Chancellor, after perhaps a rather hasty examination of
the specimen, declined to 1ecognize it as belonging to the genus
Mortgage at all.  The Common Pleas Divisional Court placed it
Pl under their microscope, but came to the conclusion that it was at
L) best a lusus nature, and they rejected it from their collection.

} In the Court of Appeal, however, a more minute examination
of its structure revealed the fact that in certain important fea-
tures, espacially in the head and tail, the specimen was identical
with several well-known species of Mortgage.  But the structure
of the body, while indicating a slight correspondence with Welsh
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Mortgages and also with the species known as Bristol Bargains,
was found to be so peculiar as to necessitate its classification as a
distinct species to be known henceforth as Triangularis.

Notwithstanding the opinions of the appellate court, we
doubt whether the form of mortgage they have sanctioned—the
shortest form on record, we imagine—will meet with any general
acceptation by sonveyancers. We shall listen with a good deal
of curiosity to the opinion of their Lordships when such a mort-
gagee comes to the court to enforce his security against such a
mortgagor.

The rule of Practice above referred to is deserving of more
scrious attention, It is thus expressed in the headnote:

“It is not proper, in an action for forcclosure, to join as
original defendants the intermediate purchasers of the equity of
redemption, and to order cach one to pay the mortgage debt and
indemnify his predecessor in title."

The right of a defendant in a foreclosure action to relief
against a co-defendant was well established even before the
Judicature Act.  Campbell v. Robinsoi. 27 Chy. 634, is a leading
cuase upon the subject.  There the plaintiff held two mortgages
made by the defendant Graham, who subsequently conveyed the
lands to the defendants Robinson and Davidson, subject to the
mortgaves.  The plaintiff filed his bill against Graham, claiming
relief upon the covenant and against Robinson and Davidson,
as being the partics entitled to redeem. Graham, by his answer,
prayed relief against his co-defendants—that they should be
ordered to pay to the plaintiff the amount which he (Graham) was
liable to pay to the plaintiff.

After a careful examination of the authorities, the late Chan-
cellor Spragge gave judgment in favour of Graham's contention.
His Lordship, having pointed out that Graham occupied the posi-
tion of surety for payment of the debt, went on to say: ““ And it
is clear also that it is the right of a surety, upon the debt beingin
default, to call upon the party as to whom he stands in the rela-
tion of surety to pay the debt. This being the,case, the question
that remains is whether the surety Graham can have that relief
against those for whom he is surety in this suit, and I sce no
good reason why he should not, It falls within the principle laid
down by Lord Eldon in Chamley v. Lord Dunsany, 2 8. & L. 718, on
appeal: ‘ Where a case is made out between defendants, by evidence
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arising from pleadings and proofs between plaintiffs and defend-
ants, a court of equity is entitled to make a decree between the
defendants, Further, my Lords, a court of equity is bound to do
so. The defendant chargeable has a right todoso. The defend-
ant chargeable has a right to insist that he shall not be liable to
be made a defendant in another suit for the same matter that may
be then decided between him and his co-defendant; and his co-
defendant may insist that he shall not be obliged to institute
another suit for a matter that may be then adjusted between the
defendants. In this case there is no reason against it, for, though it
is not necessary to the plaintiff's case, he is not thereby delayed; and
giving all the relief that can be given between the parties in one
suit is carrving out the spirit of the Administration of Justice Act
and the principle upon which this court acts of adjudicating, as far
as isreasonably practicable, upon the rights of all partiesin one suit.
My conclusion, then, is that Graham, in this suit, is entitled to a
direction in the decree that his co-defendants pay to the plaintiff the
amount due vpon the mortgages held by him, and he is entitled
to his costs against them, inasmuch as it has been by their default
in not paying Campbell that he has been put to costs.”

It ceems to follow from this decision that although a mort-
gagee (before the passing of the Judicature Act) could not claim
personal relief against a purchaser of the equity of redemption,
yet he could obtain it by permitting the defendants to adjust their
rights in the one suit.

The Judicature Act, we take it, was intended to expand, rather
than to contract, the powers of the courts in finally disposing of
the rights of parties, as far as possible, in one action.

The wholesome doctrine of Campbell v. Robinson has been
approved time and again in our courts, both before and since the
Judicature Act. See Chamberlain v. Sovais, 28 Chy. 404; Mc-
Michael v. Wilkie, 18 AR, 464.

In the last-mentioned case, Mr. Justice Maclennan says (at
p. 473): ‘It wasalways the rule in Chanceryto give, as between
co-defendants, all the relief which thelr respective equities arising
out of the plaintiffs case entitled them to, as stated by Lord
Eldon in the House of Lords in Chamiey v. Lord Dunsany, 2 S. &
L., at p. 718; referred to by the late Chief Justice Spragge
in Campbell v. Robinson, 27 Gr. 634. But that was confined to
the case of defendants who were proper parties to the suit, as between
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them and the plaintiff, because they were concerned in the relief sought
by the latter.”

The general rule of law applicable to cases such as the one
under consideration is the following:

“ The High Court of Justice and the Court of Appeal, respect-
ively, in the exercise of the jurisdiction vested in them by this Act
in every cause or matter pending before them respectively, shall
have power to grant, and shall grant, either absoluvtely, or on such
reasonable terms and conditions as to them shall seem just, all
such remedies whatsoever as any of the parties thereto may
appear to be entitled to in respect of any and every legal or
equitable claim properly brought forward by them respectively in
such cause or matter; so that, as far as possible, all matters so
in controversy between the said parties respectively may be com-
pletely and finally determined, and all multiplicity of legal pro-
ceedings concerning any of such matters avoided.” (Jud. Act,
S. 52, S-8, I2.)

In the present case the doctrine enunciated in Campbell v.
Robinson seems to have been totally ignored.

The following extracts indicate the views of the court with
respect to the point under consideration:

Mr. Justice Burton says (p. 101): “ This case discloses what,
to my old-fashioned notions, appears to be a very strange and, I
think, a very objectionable practice. The action is one for fore-
closure or sale, the only necessary parties to which were the
plaintiff, the mortgagee, Dickson the mortgagor, and the person
who was, at the time of action brought, the owner of the equity
of redemption. In such a suit the judgment or decree would be
for a personal order against the mortgagor, and in default of
payment an order for sale and an order for possession against the
owner of the equity of redemption.”

His Lordship then expresses the opinion that Rogers (the
intermediate owner of the equity of redemption) was ‘ most
unnecessarily and improperly ” made a defendant, and proceeds
to declare the judgment of the court below erroneous in several
particulars arising out of the misjoinder.

Mr. Justice Maclennan was not prepared to go so far as his
learned brother, and he says (at p. 104): ¢ Milburn’s counsel
appears to have made no objection at the trial to being compelled
to litigate Rogers’ claim against him in this action, and no Jljec-
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tion was made by the plaintiff or any of the other parties. Besides
voluntarily filing a statement of defence against Rogers’ claim,
specially so designated, Milburn appears to have acquiesced in
the order of the Queen’s Bench Division, and to have made no
further opposition to the mode of trial which was thus forced
upon him. But for this acquiescence, and what may be called
consent on his part, I should have thought it clear that the trial
of the question of indemnity in this action was irregular and
unauthorized.”

His Lordship fortifies this view of the matter by a reference
to the opinion of the late Master of the Rolls in Marner v. Bright,
and the court evidently adopted the same view, as they abstained
from interfering with the judgment, except as respected Milburn.

So far, then, as this case was concerned, the rule of Practice
laid down in the headnote was robbed of its sting.

But were their Lordships right in denouncing as “‘improper
and unauthorized ” the course which the plaintiff took in making
Rogers, the intermediate owner of the equity of redemption, an
original defendant ?

The answer to this question depends chiefly, if not entir.ly,
upon the law of principal and surety.

It is now settled law that creditors ure bound to recog-
nize, and give effect to, the rights ¢l persons who have become
sureties to the principal debtor, when and so often ag notice of
the relationship is reqeived by such creditors; and this duty
devolves ujon creditors whether they are parties to the creation
of the relationship or not.

In Duncan v. N. & S. Wales Bank, L.R. 6 App. Cas. 1, the
point is stated in the headnote as follows :

¢ "‘’he acceptor of a bill of exchange knows that by his accept-
ance he does an act which will make him liable to indemnify any
endorser of it who may afterwards pay it. The endorser isa
surety for the payment to the holder, and, having paid it, is
entitled to the benefit of any securities to cover it depésited with
the holder by the acceptor.” -

The same relationship, with its corresponding rights and
liabilities, arises when a mortgagor sells the lands subject to the
mortgage, and the mortgagee receives notice of the transaction
-—the purchaser becomes the principal debtor (in respect of the
lands), and the mortgagor becomes surety for payment of the
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debt. (See Blackley v. Kenney, No. 2, and authorities collected in
it, reported ante p. 108.)

Let us now apply these principles, and let us assume that
Rogers had conveyed the equity of redemption to the real pur-
chaser, Collins, by deed duly registered.

The plaintiff, by searching the registry office for the owner
of the equity of redemption, receives notice of the conveyance
(subject to the mortgage) fromm Dickson, the mortgagor, to
Rogers, and therefore of Dickson’s position being altered to that
of a surety.

The plaintiff makes a similar discovery with regard to Rogers,
who, upon execution of the conveyance to Collins, becom"s
surety, while Collins becomes, in respect of the land, tiie
principal debtor.

De Colyar (Bl. Ser., 218) tells us that “ The most important
right which a surety possesses before any payment has been
demanded of him is that, after the debt has become due, he may
compel the debtor to exonerate him from his liability by at once
paying the debt. To obtain this relief a surety must formerly
bave had recourse to a Court of Equity; and he should now
resort to the Chancery Division, as being, since the Judicature
Acts, the appropriate tribunal in such cases. ¢ Although,’ says
Lord Keeper North, ‘the surety is not troubled or molested for
the debt, yet atany time after the money becomes payable on the
original bond this court will decree the principal to discharge the
debt, it being unreasonable that a man should always have such
a cloud hanging over him.””

Consequently the respective rights of Dickson and Rogers to
indemnity arose immediately upon default of payment occurring.

In McMichael v. Wilkie (supva), Mr. Justice Maclennan pointed
out a test for determining who were proper parties to such an
action as Waiker v. Dickson, and the test was, were they or were
they not *‘ concerned in the relief sought by the plaintiff’?

According to the view of Mr. Justice Burton (and, we suppose,
of the other mer sers of the court also), the only proper defend-
ants were Dickson, the mortgagor, and Collins, the owner of the
equity of redemption. '

But can it be denied that Rogers was a person ‘‘ concerned
in the relief sought by the plaintiff”? '

Here the relief sought by the plaintiff was payment of the
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moneys due under Dickson’s mortgage, or, in default, a sale of
the lands. Rogers’ liability to Dickson consisted of an obligation
to pay that mortgage. Collins’ liability to Rogers consisted of a
similar obligation to pay the selfsame mortgage.

Now, while it is true that only the last purchaser is the owner
of the equity of redemption, technically so called, it is equally true
that an intermediate owner possesses an equity of redemption,
and, being an assign of the mortgagor, he is entitled to pay off
the mortgage, and take an assignment of all securities held by
the mortgagee.

We should have thought that, under the authorities above
referred to, the plaintiff was not only entitled to respect the
mutual rights of these parties in the one action, but that he was
bound to du so.

There is another and perhaps a more persuasive way of look-
ing at the matter.

Under the principle of Campbell v. Robinson (supra), we have
seen that a plaintiff may obtain an order for payment of the mort-
gage debt as against a purchaser from the mortgagor, although he
cannot claim it, the reason being that, the purchaser having
undertaken to pay off the plaintiff’s mortgage, there could be no
injustice in ordering him to fulfil his obligation. If, instead of
continuing to hold the lands, he conveys them to some one else,
subject to the mortgage, he does not thereby absolve himself
from his obligation to the mortgagor.

He is still entitled as against the mortgagee, and liable as
against the mortgagor, to pay the mortgage debt. Subsequent
purchasers of the equity of redemption would all occupy similar
positions with regzard to their grantors and grantees,

In this view of the matter all the intermediate owners of the
equity of redemption might properly be made parties as original
defendants, and be all ordered to pay the plaintiff's claim. By
thus joining them, the plaintiff consents in advance to have their
rights tried along with his.

The judgment against them all enforces the very obligation
which each of them in turn had assumed, and, moreover, adjusts
their rights tnter se.

If the plaintiff is willing to risk a more protracted trial in
order to obtain a more extensive remedy, where is the injury to
anybody ?
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Now, it was precisely in accordance with these principlesthat the
Chancellor appears to have proceeded in the case under con-
sideration, and it cannot fairly be said that, treating Milburn as
a purchaser, the rights of all parties were not fully and finally
adjusted in the one action.

But the way in which the Court of Appeal would have the
rights of the parties adjusted seems to be the following:

Action No. 1. Walker should have su>d Dickson, the mort-
gagor, and Collins, the owner of the equity of redemption.
Dickson could then serve Rogers with a third-party notice, so as
to bind him by the result of the action, but could not obtain any
velief against him

Action No. 2. Dickson shounld have sued Rogers for indem-
nity, and the latter could draw Collins into the controversy cn a
third-party notice.

Action No. 3. Rogers should have similarly brought an action
for indemnity against Collins.

We have already seen that Dickson and Rogers, respectively,
acquired their rights of indemnification at the moment of default
beirg made in the payment of the mortgage. We may, there-
fore, imagine the above three actions commencing simultaneously,
and judgment being given in each of them on the same (sub-
sequent) day.

And what is the a.i. ~fthe judgment to which the parties
would have been entitled ?

In Action No. 2, the detendant Rogers would be ordered to
pay, not the plaintiff, but the mortgage debt, or, in other words, to
pay Walker, the mortgagee, and thus relieve Dickson, the plaintiff,
from his liability as surety.

Similarly, in Action No. 3, Collins would be ordered to pay,
not Rogers, but Walker, the mortgagee.

So that by these three actions, with triple sets of costs, the
identical result would be reached as, under the Chancellor’s
judgment, was reached in a single acticn.

Surely this is a sad commentary on the rule for avoiding multi-
plicity of legal proceedings, above quoted.

It would be interesting to know how far, if at all, the Chief
Justice and Osler, J.A., agreed with the dicta of Burton and
Maclennan, J.J.A., on the point of practice above considered.

The real matter in dispute wias the question whether Milburn
was a purchaser or a mortgagee.
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The decision that, after holding himself out as the owner in
the registry office, and after allowing the plaintiff’s claim against
him (in which it was alleged that he was the owner of the equity
of redemption) to go by default, he was nevertheless in fact a
mortgagee may not commend itself to everybody; but that
decision having once been reached, the claim for indemnity

against him would necessarily collapse.
A. C. GaLr.

CURRENT ENGLISH CASES.

TRUSTEE ACT, 1850—ORDER VESTING STOCK—FORM OF VESTING ORDER —*' STOCK,"”

MEANING OF.

In ve New Zealand Trust and Loan Co., (18g3) 1 Ch. 403, a
question was raised as to the form of an order made under the
Trusteg Act, 1850, vesting the right to call for a transfer of stock
in trustees. The order in question vested *‘ the right to call for
a transfer and to transfer " certain shares in a joint stock com-
pany ‘“to any purchaser or purchasers.,” The company appealed
from the order on various grounds. (1) That the act did not
apply to the shares in ques.ion because they were not fully paid
up. {2) That the company had a discretion to refuse to register
transfers and therefore the order ought not to have contained the
words “ to any purchaser or purchasers,” but that the name of the
transferee shonld have been inserted. The Court of Appeal (L.ind-
ley, Bowen, and Smiih, L.JJ.) overruled both of these objections
and affirmed the order of Chitty, J.; but the court intimated that
though the court had power to put in the words ‘““to any pur-
chaser or purchasers,” yet that it would be better, as a ge -al
rule, to omit tnein in the abseuce of any special reason for pu
them in.

STATUTE—CONSTRUCTION—L}JUSDEM GENERIS.

Skinner v. Shew, (1893) 1 Ch. 413, may be referred to as illus-
trating an exception to the rule that general words following par-
ticular words in a statute are to be construed as ¢usdem generis
with the particular words. In this case the statute in question
provided that “ where any person claiming to be the patentee of an
invention, by circulars, advertisements, or otherwise, threatens any
other person with any legal procéedings,” any party affected may
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take proceedings to restrain such threats. The question was
whether the words or otherwise were to be construed so as to
limit the operation of the Act to threats made by a similar man-
ner to circulars and advertisements. The Court of Appeal (Lind-
ley, Bowen, and Smith, L.J].) agreed with North, J., that the
statute was intended to prevent the making of threats in any
manner whatever, and therefore that threats made by the defend-
ant by letter to the plaintiffs were within the statute.

LUNATIC-—AILLEGED LUNATIC—COSTS OF INQUIRY AS TO SANI'TY OF ALLEGED LUNA-

Tic—LuNacy Acr, 1890 (54 & 55 Vier., . 5) 8. 9—(R.8.0,, c. 54, s, 18).

In ve Cathcart, (1893) 1 Ch. 466, it was held by the Court of
Appeal that the costs of an inquiry into the mental condition of
an alleged lunatic may, notwithstanding such cerson is found to
be sane, be ordered to be paid out of his estate together with the
subsequent costs of enforcing such order, under the power given
to the court over the costs of such proceedings by the Lunacy
Act, 1890 (53 & 54 Vict,, c. 5), s. 10g. (See R.S.0,, c. 54, S 18.)
In this case the inquiry was instituted by a husband against his
wife,who was found to be sane, and two-thirds of the costs of the
inquiry were ordered to be paid out of her estate.

DEBENTURE-HOLDERS—COMPROMISE—MEETING—MAJURITY BINDING MINORITY—
NoOTICF oF MEETING—ARRANGEMENT TO RECEIVE SHARES INSTEAD OF DEREN-
TURES.

In Sneath v. Valley Gold, (1893) 1 Ch. 477, the plaintiff was a
debenture-holder, and brought the action to restrain the carrying
out of an arrangement whereby the majority of the debenture-
holders had agreed that the debentures should be exchanged for
ordinary shares in a new company. The debentures in question
charged all t"e company’s property, and were subject to a pro-
vision that a meeting of debenture-holders should have power by
special resolution * to sanction” any modification or compromise
of the rights of the debenture-holders against the company or
against the prcperty. The company afterwards transferred its
assets to a new company, and this company subsequently passed
a resolution for a voluntary winding up with a view to reconstruc-
tivn. Its funds wre exhausted, and its property consisted of
mining rights in California which were liuble to be forfeited un.
less fees to a considerable amount were paid. A scheme was then
formed to organize a new company with a larger capital, and as
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part of the scheme the debenture-holders were to accept ordinary
shares in the new company. This scheme was duly sanctioned
by a majority of the debenture-holders, and the Court of Appeal
(Lindley, Lopes, and Kay, L.JJ.), though not agreeing with the
reasons of North, J., affirmed his decision dismissing the action.
North, J., was of opinion that if the resolution did not bind the
plaintiff h- was not damnified; but the Court of Appeal disposed
of the case on its merits, and held that the plaintiff could not suc-
ceed because he was barred by the decision of the majority of the
debenture-holders. In the foot note on p. 484, a similar case,
Mercantile Investment Co. v. International Co. of Mexico, is also re-
ported, in which the Court of Appeal (Lindley, Bowen, and Fry,
L.JJ.) decided that the majority of debenture-holders could not
bind a dissentient minority under a similar provision where the
debenture-holders’ rights were undisputed and capableof being en-
forced without difficulty., In other words, unless the occasion for
a ““compromise”’ of the rights of the debenture-holders exists, the
power to bind the minority by any resolution for the modification
of their rights does not arise. The Court of Appeal also held in
that case that an advertisement in a newspaper concerning a me-t-
ing of shareholders under a trust deed is sufficient notice, unless
the deed expressly requires the notice to be given by circular or
otherwise; and that a notice required to be ‘‘at least fourteen
days ' means that there must be fourteen clear days between the
issue of the advertisement or circular calling the meeting and the
day of the meeting, but that it is not necessary that there should
be fourteen days between the day such notice actually comes to
the knowledge of the persons required to be notified and the day
of the meeting.

VENDOR AND PURCHASER-—COVENANT FOR TITLE—INCUMBRANCE BY PERSON FROM

WHOM VENDOR PURKUCHASED.

Daunid v. Sabin, (1893) 1 Ch. 523, is a case which under the
Ontario system of registration of deeds could bardly arise; at
the same time it is deserving of notice as showing the extent to
which a covenant for title is binding on the covenantor. The de-
fendant granted a lease for ninety-nine years to one Baylis.
Baylis made certain sub-leases by way of mortgage. Subse-
quently he surrendered the original lease to the defendant with-
out disclosing the existence of his sub-leases. By a subsequent




May 16 Current English Cases. 325

deed the vendor conveyed the land to Baylis in fee, the deed con-
taining an implied statutory covenant for title; the plaintiff sub-
sequently acquired title under this deed. The sub-leases were
subsequently discovered, and the plaintiff then brought this action
for damages for breach of the implied covenant; and the Court
of Appeal (Lindley, Bowen, and Smith, L.J].), overruling Romer,
]., held that the term of ninety-nine yearswasstill subsisting for the
benefit of the sub-leases, and was ‘‘an act done by the defendant ”
within the meaning of the implied covenant for right to convey,
and that the creation of the sub-leases, by Baylis was an incum-
brance made by ‘‘a person rightfully claiming through the defend-
ant” within the meaning of the implied cuvenants for quiet en-
joyment and freedom from incumbrances, and that therefoi: the
plaintiff was entitled to recover. It was also held that though
the defendant would have had a good defence against Baylis if he
had brought an action for breach of covenant on the ground of
Baylis' fraud, yet that he had no defence on the groundas against
the plaintiff who had purchased without notice of the fraud, and
was not affected by Baylis’ disability.

PRACTICE—APPEAL FOR COSTS—TRUSTEE—ORD., LXV, R. I—{ONT. RULR 1170).

In re Beddoe, Downes v. Cottam, (1893) 1 Ch, 547, the Court of
Appeal (Lindley, Bowen, and Smith, L.JJ.) decided that when
an order is made in an action respecting a trust estate allowing to
a trustee costs of other proceedings in which he has been con-
cerned as trustee, such costs are not, like the costs of the action,
within the discretion of the judge under Ord, xlv., r. 1 (Ont. Rulc
1170), but are charges and expenses in the administ.ation of the
trust, and are the subject of appeal. In the present case the trustee
had, as the Court of Appeal thougzht, improperly refused to de-
liver up to a tenant for life the title deeds, and in consequence an
action of detinue was brought against the trustee, and judgment
recovered against him with costs. Kekewich, J., had allowed the
trustee the costs so incurred out of the trust estate; but the Court
of Appeal held that the trustee, not having shown any reasonable
cause for defending the action, was not entitled to retair .ut of
the trust estate any costs of the action beyond the amount he
would have incurred had he applied foi leave to defend it.
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WILL—GIFT TO CHILDREN AS A CLASS—LApPsE—ISSUE TAKING BY SUBSTITUTION-—~

WiLLs ACT (I VICT,, ¢ 26), 8. 33—{R.8.0,, ¢. 109, 8, 36)

In re Harvey, Harvey v. Gillow, (1893) 1 Ch. 567, the effect of
the Wills Act, s. 33 (R.S.0., ¢. 109, s. 36), was in question. The
cases of Olney v. Baies, 3 Drew. 319, and Browne v. Hammon’ oh.
210, had determined that the section did not apply to gifts to
children or grandchildren as a class; but it was sought to create
a distinction where, as in the present case, the class consisted of
but one individual; but Chitty, J., was of opinion that that fact
made no difference. In the present case a testator had made a
gift of residuary personal estate to his daughter, E.A.E., for life,
and after her death in trust for her child or children, and in default
there wasa gift over. [E.A.E. had only one child, who had prede-
ceased the testator, leaving a child. Chitty, J., held that the per.
sonal representative of the deceased child of E.AE. was not en-
titled to the share she would have taken had she survived the tes-
tator, because the gift to the child or children of E.AE, was toa
class, notwithstanding that in the events that happened the class
only consisted of one individual, and he held that the gift to the
children of E.A E. lapsed, and that the gift over consequently
took effect,

£

e A g it

COMIPANY—DERENTURE-HOLDERS—RECEIVER AND MANAGER, AVPOINTMENT OF—

FLOATING SECURITY—DEBENTURES NOT IN ARREAR.

In Edwards v. Stan.dard Rolling Stock Syndicate, (1833) 1 Ch.
574, North, J., at the instance of the plaintiffs, who were deben-
ture-holders, whose debentures were a first charge on all the
property o the defendant conipany as a “floating security,” with
the consent of the defendant company appointed a receiver and
manager of the company’s business, notwithstanding the fact that
no part of the principal or interest payable under the debentures
was in arrear—though with some hesitation,

PARTNERSHIP—ARYTICLES—DPROVISION FOR CESSRI—RECEIVER AND MANAGER OF
PARTNERSHIP,

Collins v. Barker, (1893) Ch. 578, was an interlocutory applica-
tion for the appointment of a receiver and manager of a partner-
ship business. The plaintiffs were trustees in bankruptey
of two of the partners, and the defendant was the remaining
member of the firm. The partnership articles contained a pro-
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vision that, in the event of the degth or bank.uptcy of any mem-
ber of the firm, he should be deemed to have ceased to be a part-
ner from the date of his death or bankruptcy, and that his share
in the capital should remain as a loan to the solvent member of
the firm at interest secured by his covenant or bond. The firm
was composed of a father and his two sons; the father had con-
tributed all of the capital. He and one of the sons becume bank-
rupt, and their trustees, the plaintiffs, claimed that the provision
as to their share of the capital being a loan to the solvent partner
was void as against creditors, and the present motion was for the
appointment of a receiver and manager of the business pendente
lite. Stirling, ]., held that the defendant was, under the circum-

stances, entitled to be appointed receiver and manager on his giv-.

ing security, and subject to the usual provision of passing his ac-
counts, and also to his furnishing the plaintiffs with proper ac-
counts and giving them reasonable access to the books, and pay-
ing balances when they reached an amount to be agreed on into
court. Though not deciding the point, Stirling, J., intimated
an opinion that the provision for cesser in case of bankruptcy
was void.

WILL—TRUST FOR CONVERSION—TENANT FOR LIFE AND REMAINDERMAN—DPROP-
ERTY RETAINED AT A LOSS AFTHRR TIME FOR CONVERSION—APPORTIONMENT OF
1LOSSES, )

In re Hengler, Frowde v, Hengler, (1893) 1 Ch. 586, the ques-
tion was how the losses resulting from the retention of property
after the date fixed for its conversion by a will were to be appor-
tioned as between a tenaut for life and remainderman. The
property in quest.on consisted of leaseholds, and, when the day
fixed for its conversion arrived, it appeared that it would be for
the benefit of all persons interested that it should be retained by
the trustees of the will and managed by them though at a probable
annual loss. Kekewich, [, was of opinion that the annual
loss or prolit, if any, ought to be apportioned between capital and
income by estimating the sum which, put out at interest at 4 per
cent. per annum on the day fixed for conversion, and accumulat-
ing at compound interest at the like rate with vearly rents, would,
together with such nterest and accumulation, be equivalent at the

.end of each year to the amount of such profit or loss, and the sum

so ascertained was to be credited to or charged apa‘n-t the
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capital of the testator’s estate, and the rest of such profit or loss
was to be credited to or charged against the income. For the
purpose of making this apportionment, an inquiry was directed as
to the amount of actual profit or loss at the end of each year
resulting from the retention of the property.

TRUSTEE—BREACH OF TRUST-~STATUTE OF LIMITATIONS—TRUSTEF Act, 1888 (51 &

52 VICT., C, 59}, S. 8—(54 VICT,, C. 19, 8. 13 (O.) ).

In re Gurney, Mason v. Mercer, {1893) 1 Ch. 590, was anaction
by a cestui que trust against the trustees for an account, and set up
alleged breaches of trust. Among other defences the trustees
claimed the benefit of the Trustce Act, 1888 (54 Vict,, ¢c. 19, 5. 13
{0.). The breach of trust relied on was the makiug of an im-
proper investment of the trust funds in property of a speculative
and insuffic’'ent value, The moneys so advanced had, with the
consent of the mortgagor, been applied in discharge of a prior
mortgage upon the property in favour of a bank in which oneof the
trustees was a partner. It was contended by the plaintiff that
this amounted to a conversion by the trustee of the trust money
to his own use, and that therefore the case was within the excep-
tion mentioned in the statute, and the limitation of the right of
action contained in the Trustee Act, 1888, did not apply. There
was no charge of fraud; and Romer, J., held the trustees were
entitled to the protection of the statute, and the transaction im-
peached, having taken place in 1878, and, the action not being
commenced until 1890, he held that it was barred, and the action
was therefore dismissed.

POWER OF ATTORNEV—SALE AND TRANSFER OF STOCK—PRINCIPAL AND AGENT—

FOREIGN PRINCIPAL,

Crossley v. Magniac, (1893) 1 Ch. 594, was an action by a prin-
cipal against his agent. The plaintiff (a resident in Canada) had
sent through a stockbroker living in Yorkshire, England, a power
of attorney to the defer.uants, a firm of Londen stockbrokers, to
sell out certain stock of which the plaintiff was the owner, The
defendants sold out the stock and*received the proceeds, and
credited the amount in their accounts with the stockbroker in
Yorkshire, but never paid him any money expressly on account
of the stock so sold. The Yorkshire stockbroker having become
bankrupt, and no payment having been made to the plaintiff, he
claimed to recover the proceeds of the stock from the defendants,
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and Romer, J., held that he was entitled to do so, and that the
defendants could not discharge themselves from the liability to
account to the plaintiff by crediting the money in their accounts
with the Yorkshire broker. For even assuming that the latter
was authorized to receive the money for the plaintiff, he held that
that did not justify the defendant in appropriating the money in
payment of a debt due to them by the Yorkshire broker on his
private account.

CoMPANY-~MEETING OF SHAREHOLDERS— VOTING— PROXIES,

In ve Bidwell, (1893) 1 Ch. 603, Williams, J., held that at a
meeting of the shareholders of a joint stock company, the articles
of which allow voting by proxy, even though no poll is demanded,
yet the chairman, in ascertaining the number of votes given, must
count the vote of each person who has appointed a proxy as but
one vote, irrespective of the number of shares held by such
person.

CoMPaANY—TRANSFER OF STOCK—BLANK TRANSFER—FILLING Ul BLANK TRANS-

FER-—LEGAL TITLE,

Powell v. London and Provincial Bank, (1893) 1 Ch. 61¢, is an
illustration of the maxim of equity, ** where the equities are equal
the law must prevail,” and serves to show the importance of ac-
quiring a legal title, as contrasted with a merely equitable one.
The facts of the case were that a person entitled to stock as a trus-
tee deposi*- . with the defendants, as security for a loan, a stock
certificate showing that the borrower was entitled as executor;
also an agreement to execute a transfer of the stock when required,
and, further, a transfer executed by him, but with the name of the
transferee left blank. Before making the advance the defendants’
manager inquired of the borrower whether he was absolutely en-
titled, and was informed that he was. The defendants had no
notice of the trust on which the borrower, in fact, held the stock.
Some time after the loan was made the bank filled in their own
name as transferees in the blank transfer, and without any re-
execntion or redelivery of the transfer procured themselves to be
registered as owners of the stock. The plaintiffs claimed to be
the equitable owners of the stock under the trusts upon which
the trustee had, in fact, held it; and Wright, J., although hglding
that the defendants were purchasers for value without notice of
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the trust, nevertheless held the plaintiffs’ title must prevail over
the defendants’, on the ground that the transfer, filled in, as it was,
with the name of the defendants as transferees without any re-
execution or redelivery by the trustee, was null and void, and failed
to pass the legal title.

Kotes and Selections.

ATTORNEYS — COMPENSATION — DEFENCE OF PoOR CRIMIX-
ALs.—In Preshy v. Klickitat County, the Supreme Court of Wash-
ington hold that an attorney appointed by the court to defend
a poor person accused of crime, as provided by Code Proc.,
section 1271, is not entitled to any compensation for his ser-
vices, since the statute does not expressly provide therefor, and
it is a part of an attorney’s professional duty not to withhold his
services from one who is stricken by poverty, and accused of
crime, To compel an attorney to render services gratuitously in
such a case does not cast a burden or levy a tax on him not borne
by citizens engaged in any other profession or business, nor is
the taking of his time and labour, ‘which is his property, without
compensation, and without due process of law, in viclation of the
constitution.

[

ELECTRIC STREET CaRs.—The observations in the cases
hereafter referred to are in point nowadays in those of our cities
where electric street cars are in use, and are worthy of note: In
Winter v. Federal St. & P. V. Pass. Ry. Co., Supreme Court of
Pennsylvania, January 30, 1893, it was held that where one, after
dark, obstructs an electric street-car track with his team while
unloading his wagon, he is guilty of such negligence as will bar an
action for the injuries to the team from a car,though it was more con-
venient to unioad the wagon in that position than in any other. The
court said : ““ Now that rapid transit #s recognized and demanded
as essential to the prosperity of, and the transaction of business in,
our large cities, the use of the streets for individual convenience is
necessarily quulified so as to make such transit possible, and to
minimize its dangers. The substitution of cable and electric cars
for the horse car and the omnibus is a change which renders

.
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impracticable and dangerous certain uses of the streets which
were once permissible, and comparatively safe, It introduces new
conditions, the non-observance of which constitutes negligence.
It is the duty of property owners on the streets occupied by cable
and electric lines of railway, and of persons crossing or driving
upon suich streets, to recognize and conform to these conditions.
The risk of a crossing or possession of the tracks of a railway
operated by horse power is not to be compared with the peril
involved in a crossing or occupancy of the tracks of steam, cable,
or electric railway.”

TrIAL BY JurRv.—A learned chief justice in Alabama,in a
recent judgment, gets off the following: ** Trial by jury is a bul-
wark of American, as it has long been of English, freedom it
wisely divides the responsibility of determinative adjudication,
of punitive administration, between the judge, trained in the wis-
dom and intricacies of the law, and twelve men chosen from the
common walks of non-professional life—chosen for their sound
judgment and stern impartiality, The one declares the rules of
law applicable to the issue or issues formed in the light of the
testimony adduced ; the other weighs the testimony, determines
what facts it proves, and, moulded by the law as declared by the
court, renders its verdict. In the jury box, and under the oath
the jurors have solemnly sworn on the holy evangelists of
Almighty God, there is no room for friendship, partiality, or pre-
judice; no permissible discrimination between friends and
enemies, between the rich and the poor, between corporations
and natural persons. The ancients painted the Goddess of
Justice as blindfolded, and jurors must be blind to the personal
consequences of the verdicts they render.  If the testimony con-
vinces their judgments of the existence of certain facts, they
must be blind to the consequences which result from those facts.
A wish that it were otherwise furnishes no excusc tor deciding
against their convictions. Justice thus administered commands
the approbation of heaven and earth alike; and a verdict thus
rendered meets ail the requirements of the juror's oath, in the
fullest sense of the word—a truc expression of the convictions
fivxed on the minds ofthe jury by the testimony.”

It is very sad to know that this much-lauded relic of bygone
days should have so far forgotten its high position and glorious
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heritage as to compel the learned chief justice, doubtless with
many tears, to declare that the verdict of the jury in the case in
which the panygeric was uttered ‘“‘was so palpably against the
evidence” that a new trial had to be granted. Poor * old
bulwark !

THE same learned chief justice must, we think, have had his
eve on a further term when, in the same judgment, he got off the
following solemn warning to obey the law as it ‘‘ stands on the
statute book.” He says: “* If we cutloose from its restraints, we
expose ourselves to the tempests of human passion and human
prejudice, and, like a ship at sea without a rudder or compass,
will surely be dashed on some of the many shoals which are
found all along the voyage of life.”

We seriously think of asking him to take charge of our staff of
poets, which, we regret to say, is not only increasing in number,
but becoming very unmanageable.

PrisoNERS GIVING EvIDENCE ox THEIR OwN BEHALF.—
The Bill to Amend the Law of Evidence in Criminal Cases, which
has just been introduced into Parliament by Lord Herschell, pur-
ports to remove from our criminal procedure the anomalous rules
which still practically debar a prisoner, or the wife or the husband
of a prisoner, from giving evidence on his behalf. Unlike its con-
temporaries in France and Germany, the criminal law of England
is essentially contentious in character. A criminal trial is not so
much an investigation instituted by the State and conducted by
a State official appointed to inquire into and ascertain the guilt
or the innocence of a prisoner as a suit, with the prosecutor for
plaintiff, the accused for defendant, and the judge as a mere official
arbiter charged with the duty of holding the balance between them
and seeing that the issuc is fairly contested. Hence it comes to
pass that the judge has no independent inquisitorial powers, and
the seal of silence is placed on the lips of the prisoner, lest his
voice should contribute to the proof of<his guilt, which his accuser
is bound to establish ; and that, on the other hand, the prose-
cutor has the benefit of those rigid rules of evidence which, in civil
causes, used to exclude from the witness-box nealy all interested
testimony. Whether thisisor is not a complete historical explana-
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tion nf the anomalies to which we refer, the expediency of remov-
ing them is no longer open to doubt. The rule which, in most
cases, still prevents the wife or the husband of a person charged
with an offence from giving evidence at the trial has already becn
impliedly condemned in the condemnation of the analogus doctrine
which formerly prevailed in our law of civil procedure, and the
strong naturw bias under which such witnesses labour is in fact,
and ought to be in law, an objection to their credibility and
not to their competency. Again, the compulsory silence which,
in the great majority of cases, the law has imposed upon persons
charged with the commission of criminal offences is at variance
with the settled principle that the best evidence ought to be
adduced in proof or disproof of any alleged fact, and although,
doubtless, intended for their protection, easily lends itself to
injustice and oppression. At present a prisoner is too often a
mere bewildered spectator of a game of chance or skill played by
a number of legal experts, with a judge as umpire, and his own
liberty or life as the stake. Lord Herschell’'s Evidence in Crim-
inal Cases Bill attempts—and, in our opinion, attempts snccess-
fully—to redress the grievances to which we have called attention.
It provides thu. . person charged with an offence, and the wife
and husband of any such person, shall be a competent witness at
his or her trial, “ whether the person so charged is charged solely
or jointly with another,” But no prisoner will be examinable
without his own consent, nor will the wife or husband ~f an
accused person be permitted to give evidence without the consent
of such person, save where a husband is prosecutd under the
Vagrancy Act, 1824, for deserting his wife or refusing to maintain
her. A person giving evidence in pursuance of the Bill will not
be excused from answering any question on the ground that it
tends to prove the prisoner guilty of the offence with which he is
charged. Fut he shall not be asked, or, if asked, required to answer,
any question the object or effect of which is to show that such a
prisoner has committed some other offence, or is of bad character,
unless such proof is legally admissible as evidence of the par-
ticular offence in issue, or the accused has himself called evidence
with a view to establish the fact that his character is good. In
our judgment, one Lord Chancellor's Bill has fairly preserved the
via media between the laxity of continental and the exclusiveness
of English criminal inquiries. It admits all evidence relevant to




b S N g f S

I8 oot anioe g e Vgt

Ao

i

334 T/Je Cmmda Law fozunm’ May 16

the qucstlon of a prisoner's guilt; it leaves prosecuting counsel
perfectly free to expose and comment upon the bias of a prisoner
and his witnesses. At the same time, it gives a person accused of
an offence an opportunity of explaining his conduct infinitely more
satisfactory than the unsworn statement which some modern judges
permit him to make, and subjects his testimony to the crucial test of
cross-examination without commiting the error, which has vitiated
continental criminal jurisprudence, and has even appeared in the
administration of justice in several of the American States, of
allowing a prosecutor to show that a man has perpetrated one
crime by accumulating a mass of testimony or prejudice to prove
that he has perpetrated another. Subject to any amendments
which the legal wisdom of Parliament may suggest, we hope that
this measure will pass into law.—/Law jt)ll! nal.

Gorrespondence.

THE COURT OIF APPLEAL.

7o the Editor of THE LAW JOURNAL:,

hiar S1r,—Can you tell me why it is that our Ontario Court
of Appeal is made up of even numbers? A case was reported the
other day as having fallen through because two judges were on
one side and two on the other, and this is not at all a solitary
case. I believe, in this instance, with Rory O'More, that “there's
tuck in odd numbers.”

Yours, Lex.

[\We believe the theory of the even number is that if the court is
equally divided it is right that the decision of the court below should
stand. thus, as far as possible, insuring a majority judgment. This,
of course is not always obtainable.  Many instances have vccurred
where an unsuccessful litigant has had a considerable majority ef
judges in his favour, as for example the case of McNay v. Crysler,
3 S.C.R. 436, where nine judges were overruled by three;
Spragge, C., Blake and Proudfoot, VWCC., Moss, C.]., Durton,

Patterson. Morrison, Strong, and Gwynne, JJ., being in favour of
the plaintiff, whilst Ritchie, C.J., and Fournier and Henry, JJ.,

only agreed with the dcfendant who, however, succecded. We
are mdmul to think it is best that there should bc an even number,
though it is not a rule that works satisfactorily in all cases..—Eb.

C.L])
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DIARY FOR MAY.

1. Monday..... Law School ends.  St. Thomas Chancery sittings.
Iamilion & sizes.
Tuesday. . ... Supreme Cou. sits. J. A, Boyd 4th Chancellor, 1881.

z
3 Wednesday. . London Assizes.
4. Thursday....Mr Justice Henry died, 1888, 2nd Intermediate
Examination (last),
6. Saturday....Lord Brougham died, 1868, aged go.
7. Sunday..... «Rogation Sunday.
8. Monday..... St Catharines Assizes.
9. Tuesday..... Ct. of Appeal sits,  Gen. Sess, and Co. Ct. sittings
for trial In York, Exam. for Certificate of Fitness,
10, Wednesday. . Examination for Call,
14, Sunday....... Sunduy after Ascension.
15.  Monday.....Easter Term begins,  Toronto Chy, sittings begin,
Chy.. Q. B., and C.P. Divisions FLC L sit

16, Tuesday..... Convocation meets.

18.  Thursday. ... Brantford Chancery sittings.

19, Friday ..... Convocation meets.

21, Sunday...... Dentecost,  IVhit Sundap,  Confederation pro-
claimed, 1867.

22. Monday..... sart of Dufferin, Governor-General, 1872,

24, Wednesday..Queen Victoria horn, 1819,

25, Thursday....CGuelph Chancery sittings

26, Friday...... Convocation meets,

27, Saturday. ... labeas Corpus Act passed, 1679,
28, Sunday.. ... 7riuity Sunday

2g. Monday..... Peterborough Chancery sittings.

Notes of Canadian Cases.

SUPREMNE COURT OF JUNICATURE FFOR ONTARIO.

COURT OF AFPEAL.

From C.P.D.} [April 20,
AMACDONALD 7, BALFOUR,

Assigninents and prefovences --Pavtnership and scparate estate—-R.8.0., ¢ 124,
S g
Where an assignment for the benefit of creditors is made by. an assignor

carrying on business by himself, creditors having claims against him for goods

sold to a firm in which he was formerly a partner are entitled to rank against
his estate ratably with creditors having claims for goods sold to the assignor

alone, .

-Section 5of R.8.0., ¢, 124, does not apply to such a case, but only to the
case of an assignor who has both separate estate and joint estate,

Judgment of the Common Pleas Division atfinmed.

J.J. Scoit for the appellant,

JH. Macdonald, Q.C., for the respondents.
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From Q.B.D,} [April 20.
IN RE THOMPSON v, Hav.

Prohibition— Division Court — Tcrritorial jurisdiction — Transfer—R.S. ()
€. 51,8 S7—352 Viel, ¢, 12, 5. 5 (O.).

Under R.8.0,, ¢. 51,s. 87, as amended by 52 Vict, ¢. 12,5. § {0O.), either
party in a Division Court action may, after notice disputing the jurisdiction has
been duly given, applv to have the action transferred to another court. If no
application be made, and if, in fact, there be jurisdiction, prohibition will not
lie merely because the judge assumes that because no application for a transfer
has been made he has jurisdiction ; but if, in fact, there be no jurisdiction, the
objection still holds good, and prohibition will be granted.

Judgment of the Queen’s Bench Division, 22 O.R. 583, affirmed.

Shepley, Q.C., for the appellant.

G. W, Marsh for the respondent.

From GawLt, C.J.] [April 20,
IN RE CAMPBELL AND THE VILLAGE OF LANARK,

Municipal corporations—Bonus— By-law— Evasion of Act.

A municipal corporation cannot now grant a bonus for promoting any
manufacture, and what it cannot do directly it will not be allowed to do indi-
rectly or by subterfuge,

Therefore a by-law, valid on its fact, purporting to purchase a water privi-
lege for electric-lighting purposes, but shown to be really a by-law to aid the
owner of the water privilege in rebuilding a mill, was quashed,

Scott v. Corporation of Tilsonburg, 13 AR, 233, applied.

Judgment of Gavrr, C.}J., reversed.

Osler, Q.C., for the appellant.

AMarsh, Q.C., for the regpondent.

From GaLT, C.].] [April 2z
MASON 7. JOHNSTON,

Limitation of actions—judgment —Execution—Accora and salisfaction—Part
payment—R.S.0., ¢, 44, 5. 53 (7}—R.5.0,, ¢. 60, 5. I—R.S.0¢. 111, 5. 23.

A judgment remains in force for twenty years at least, the only limitation
that can be applicable to it being R.5.0,,c. 60,s. 1. Inview of the amendment
made in R.S.0. {1877), c. 108, s. 23, by the revision of 1877, R.8.0., c. 111,

23, the English authorities such as Jay v, /o/mslrme (1893), 1.Q.B. 189, and
cases there citad, do not apply.

Boice v, OLoane, 3 AR, 167, followed.

Part payment of a judgment must, to be an extinguishment thereof, be
expressly accepted by the creditor in satisfaction. Where, therefore, the judg-
ment debtor forwarded to the solicitor of the judgment creditor a bank draft,
payable to the solicitor's order as payment “in full”’ and the solicitor endorsed
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the draft, and obtained and paid over the moneys to the judgment creditor,
but wrote refusing to accept the payment “in full” the judgment creditor was
allowed to procecd for the balance.

Day v, MclLea, 22 Q.B.D. 610, applied.

John McGregor for the appellant.

Soknston, Q.C.,, for the respondent,

From Gavr, C.J.] [April 20.
THE SCOTTISH-AMERICAN INVESTMENT CO. V. PRITTIE ET AL,

Railways—Mortgage— Foreclosure—R.S.0., ¢. 20, 5. 20 (25).

A railway company took possession of certain lands under warrant of the
County Court judge, and proceeded with an arbitration with the owners as to
their value. The lands were subject to a mortgage to the plaintiffs, who received
no notice of, and took no part in, the arbitration proceedings, and gave no con-
sent to the taking of possession. An award was made, but was not taken up
by either the railway company or the owners. The plaintiffs brought this
action against the railway company and the owners for foreclosure, offering in
their claim to take the compensation awarded, and release the lands in the
prorossiog of the railway company,

Held, that the railway company were proper parties to the action, and
that the plaintiffs were entitled to a decree against all the defendants, with, in
view of the offer, a provision for the release of the lands in the possession of
the railway company on payment to the plaintiffs of the amount of the award.

Per OSLER and MACLENNAN, JJ.A.: 5.5, 25 of s, 20, R.5.0, c. 170, applies
only where the compensation has been actunlly ascertained and paid into
court.

Judgment of GaLt, C.J., reversed.

W. Cassels, Q.C., and Locklart Gordos. for the appelian's.

H. 8. O ler for the respondents.

From County Ct. Essex.] [April 20,

WINDSOR WATER COMMISSIONERS . CANADA SOUTHERN R.W. Co.

Municipal corporations—Assessments and laves— Exemplions—Evtension of
town—R.S.0., ¢ 184, 55, 22, 54— Windsor walerwerks—37 Vict, ¢. 79,
§8. 71, 12,

The defendants were the owners of vacant land in the city of Windsor,
abutting on streets in which mains and hydrants of the plaintifs had been.
placed. The defendants had a waterworks system ¢ their own, and did not
use that of the plaintiffs, though they could have done so if they wished. The
commissioners imposed a water rate “for water supplied or ready to be sup-
plied " »pon all lands in the city, based upon their assessed value, irrespective
of the user or non-us~r of water,
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Held, that this rate was, under 37 Vict,, ¢. 39, ss. 11, 12, validly imposed.

The lands owned by the defendants were originally part of the township
of Sandwich West, and by a by-law of that township, confirmed by special
legislation, the lands of the defendants were exempted, subject to certain speci-
fied exceptions, from all taxation for ten years from 1st of January, 1883, In
1888 the limits of the (then) town of Windsor were, under the provisions of
R.5.0,, c. 184, s, 22, extended »0 as to embrace the lands in question.

Held, that assuming that the watar rate was a species of taxatiown the effect
of R.8.0.,, c. 184, s. 54, was to put an end to the exemption.

Cornoallis v, Canadian Prcific Ry. Co., 19 8.C.R, 702, distinguished.

Judgment of the County Court of Essex affirmed.

D). V. Sauaders for the appellants.

A. M. Grier and R. McAay for the respondents.

Stated Case.] [May .
IN RE THE ASSIGNMENTS AND PREFERENCES ACTt, SECTION o.

Constitutional low— Bankruptcy and insolency—-Property and ctvil rights—
Assignments and preferences—B.NA. Act, ss. g1 (21), 92 (17)—R.5.0,
724, 8 9.

Held, MACLENNAN, J.A., dissenting, that s. ¢ of R.§.0, ¢. 124, An Act
respecting Assignments and Preferences by Insolvent Persons, is w/ira vires
the Ontario Legislature,

Robiuson, Q.C., aud 117 Nesbitt for the Minister of Justice,

Ireing, Q.C., and Moss, Q.C., for the Attorney-General of Ontario.

From Gavr, C.].] [May g
LEMESURIER @, Macaunay,

Revivor— Ejectment —Limiitation of actions—Lapse of fime.
13

An action of ejectment was brought in 1867,and was entered for trialin that
year, but the trial was postponed. The original plaintiff died in 1871, having
several years before conveyed the lands to one L., who in 1886 conveyed to the
present plaintiff. In 1892 an ex parfe order of revivor was obtained.

Held, affirming the judgment of Garr, 7.], 22 O.R, 316, that the action
was woverned by C.S.U.C, ¢. 27, and that it came to an end as soon as the
conveyance to I. was made, except perhaps as to costs, for which the original
plaintiff might probably have proceeded.

LR Weredith, Q.C., and # A4, Hilton for the appellants.

Marsh, Q.C., for the respondent.

From Q.B.1).] : [May 9.
' BEAVER = GRAND TrRUNK RW. Co.
Ratlways— Ticket—Refusal to pay fare—s51 Fict,, ¢ 29, 5. 248 (D).
A passenger, who has paid his fare and lost his ticket, cannot be ejected
from the train upon his failure to produce his ticket for inspection by the con-




May 16 Noles of Canadian ases 33g

ductor, there being upon the ticket no condition requiring its production, and
no contract for its production having been entered into. That is not a refusal
to pay his fare under 51 Vict, c. 29, s. 248 (D.).

Judgment of Queen’s Bench Division, 22 O.R, 667, afiirmed ; OSLER, J.A.,
dissenting.

Osler, Q.C., for the appellants,

D Vernet for the res ondent,

From Q.B.D.] [May g.
ERDMAN ©, TOWN OF WALKERTON,

Evidence ~ Identily of isstees— Evamination de bene esse.

Although the widow’s right of action under Lord Campbell’s Act is, in
seveial tespects, distinct from the husband’'s right of action in his lifetime,
arising out of the same circumstances, still the issues are so far connected and
iden:ical that the examination e dene ¢sse of the husband in his action is ad-
missible evidence in the widow's action against the same defendants, the
husband having been cross-examined by them.

Judgment of the Queen’s Bench Division, 22 O.R. 693, affirmed.

Aylesworth, Q.C., and Hoyles, Q.C,, for the appellants.

Shaio, Q.C., for the respondent.

From GaLt, C.J.] [May g.
IN RE VIRGO AND TORONTO,

Municipal corporations— By-lew—Hawlers and pedlars—*¢ Licensing, regu-
lating, and governing"—R.8.0., ¢. 184 5. 495 (7).

Under R.8.0,, ¢. 184, 5. 495 (3), which provides that the ¢ ‘uncil of any
city may pass by-laws “for licensing, regulating, and governing- hawkers and
pedlars, a city council may, acting in good faith, validly pass a by-law to
prevent hawkers and pedlars from prosecuting their trade on certain streets,

Judgment of GaLt, C.J., affirmed.

DuVernet for the appellant.

H, M. Mowat for the respondents,

From C.P.D.] [May .
Lawson o McGroucH,
Assignments . and  proferences— Bankvupley and insolvency—-LEvidence—~Pre-
sumplion—Onus of proof-—R.S. O, ¢ 124, 5 2, 5-55. 2 (1) amd 2 (b},

Held, per Hacarty, C.J.O,, and Burton, LA, The presumptions spoken
of ins-s5 2(a) and 2 (4) of 5. 2 0f R.5.0, ¢. 124, ~ - Act respecting Assign-
ment- and Preferenc. s by Insolvent Persous, is a rebuttable one, the onus of
proof being shifted in cases within the subsections.

Per MACLENNAN, J.A ¢ The presumption is limitea to the doctrine of
pressure, and as to that is irrebuttable.
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Per OSLER, JLA.: The presumption is general and is irrebuttable, but the
security in question is supportable under the previous promise.

Cole v. Porteous, 19 A.R. 111, distinguished.

Judgment of the Common Pleas Div.sion, 22 O.R. 414, affirmed.

Kappele for the appellant.

S#ilton for the respondent,

HIGH COURT OF JUSTICE.

Chancery Division.

FERGUSON, J.] [March 8,
EvaANs 7. KING.

Will — Construction—FEstate tail—Shelley's case— Expression of intention con-
trary fo operation of rule.

The testator, by the third clause of his will, devised certain lands as fol-
lows: “To my son James for the full term of his natural life, and from and
after his decease to the lawful issue of my said son James, to hold in fee simple ;
but in default of such issue him surviving, then to my daughter Sarah Jane for
the term of her natural life, and, upon the death of my said daughter, then to
the lawful issue of my said daughter, to hold in fee simple ; but in default of
such issue of my said daughter, tnen to my brothers and sisters and their heirs
in equal shares.”

By a later clause the testator added : “ It is my intention that upon the
decease of either of my said children, without issuz, if my other child be then
dead, the issue of such latter child, if any, shall at once take the fee simple of
the devise mentioned in the third clause of my will.”

Held, that James took fan estate tail according to the rule in Shelley’s
case, though probably against the real intention of the testator, and the later
clause of the will could not be allowed to affect the interpretation of the third
clause,

L. D. Armour, Q.C., for the defendants.

J. Bigelow and 4. Bigelow for the plaintiff.

Comnion Pleas Division.

Divil Court.] - [March 4.
CLARK 7. MCCLELLAN,

_ Bailment—Storage of wheal—Loss by fire.

A quantity of wheat was delivered by the plaintiff to the defendant, a
miller, under a receipt, stating that the same was received in store at owner's
risk, and that the plaintiff was entitled to receive the current market price when
he called for his money. The wheat, to the plantif’s knowledge, was mixed
with wheat of the same grade sad ground into flour. The mill, with all its con-
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tents, was subsequently destroyed by fire ; but there had always been in store
3 sufficient quantity of wheat to answer plaintiff’s receipt.

Held, that the receipt and evidence in connection therewith showed there
was a bailment of the wheat, and not a sale.

Negligence on the part of the defendant was attempted to be set up, b t
the evidence failed to establish it.

Seuth Australian Ins. Co.v, Randa/l, L.R. 3 P.C. 101, distinguished.

Elg'n Myers for the plaintiff,

Aylesworth, Q.C., for the defendant.

Div'l Court.] [March 4.
MiLLoy v GRAND TRUNK RaiLway Co.

Railways—Carriers— Liability as.

The plaintiff delivered a quantity of apples to defendants at their ware
house for the purpose of shipment by defendants’ railway, and on a sufficient
quantity being delivered to fill a car appued for a car, and was promised one at
a named date. The defendants failed to furnish a car at the date specified,
and, a fire occurring, the apples were destroyed.

Held, ROSE, ., dissenting, that the responsibility of the defendants was
that of carriers and not of warehousemen ; and therefore they were liable for
the loss sustained by the plaintift.

Fullertonn, Q.C., for the plaintiff,

Osler, Q.C., for the defendants.

Div’] Court.] [March 4.
McCLELLAN ©. MCCAUGHAN.

Power of atiornery—Saie of land—Authority of atlorney.

Acting under a power of attorney from the defendant, empowering him
to attend toand transact all defendant’s business in connection with her proper-
ties, both real and personal, and generally to do anvthing he might think neces-
sary, etc,, in the premises, as fully and effectually as if she were personally
present, the attorney entered into a contract for the sale of defendant’s farm to
the plaintiff, atid 2 deed was executed by defendant, and delivered over to the
zttorney for the purpose of carrying out the sale. The terms of purchase were
that plaiatiff was to pay off certain encumbrances, make a cash payment, and
execute a mortgage to secure the balance of the purchase money, which he did,
making the cash payment and mortgage to the attorney as trustee for the
dafendant, and which the attorney was willing to hand over to the defendant
on her delivering up possession, which she refused to do,

Held, that the plaintif®s deed could not be questioned, and that he was
entitled to possession of the land.

H. J. Scott, Q.C,, for the plaintiff,

E. D. Armour, Q.C., for the defendant,
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Div'l Couit.} . [March 4.
MCCORMACK ». LAMBE.

Sale of land—Delivery of possession— Time essence of contract,

Land was advertised for sale, with the notification that immediate posses-
sion would be given, it beiny also represented to the plaintiff, who, on the faith
thereof, became the purchaser, and signed the contract of sale, whereby the
sale was to be completed by the 1st May. It contained a provision that in case
from any cause whatever the purchase should not be completed by the 1st May,
the purchaser should pay interest upon the whole unpaid purchase money, at
seven per cent, from that date until completion of the purchase. A tenant
being required to give up possession, proceedings under the Overholding Ten-
ants Act were taken on the 12th April to recover possession, but which failed ;
whereupon it was agreed that the defendant should eject the tenant, which
plaintiff was advised would take a long time. About the 27th April the plain-
tiff notified the defendant that he was prepared to pay the balance of the
purchase money, and would require possession by the 1st May, and that he
would attend on the follow'\g day for such purpose. On the 28th he did
attend, when he was informed that possession could not be given him, and on
the joth April he wrote demanding the return of his deposit by the 2nd May,
or proceedings would be taken to recover same,

Held, by MACMAHON, ], at the trial, that by the contract the time for the
delivery of possession was made the essence of the contract, and that the plain-
tiff had in no way waived his right,

On appeal to the Divisional Court, the «ourt was equally divided, and the
appeal was dismissed.

Webs v, Hughes, LLR. 10 Ey, 281, and Patrick v. diiner, 2 C.P.D, 342,
considered,

Jokn Macgregor for the plain iff,

E. D. Armour, Q.G, for the defendant.

Practice.

Bovn, C.] ¢ [March 15,
WILSON ©. CAMPBELL.

Mori{gage—Action on covenant— Acceles ution clause—-Judoment—-FEvecution --

Payment of inteyest and costs—Rules 359, 360, 361-—R.8 O., ¢. roy, schedule
B8 76

.

Where, by virtue of an acceleration clause in a mortgage deed, the whole
of the mortgage money has become due by default of payment of interest, and
judgment has been recovered by the mortgagee against the morgagor, in an
action solely upon the covenant for payment contained in the mortgage deed,
for the whole of the money, the defendant is not entitled, upon payment of in-
terest and costs, to have the judgment and execution issued there~ 1 set aside,
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The acceleration is not in the nature of a penalty, but is to be regarded as
the contract of the parties.

Rules 359, 360, and 361, and the long form of the acceleration clause, R.5.0,,
¢. 107, schedule B., s. 16, considered.

A. Elliott for the plaintiff,

F. E. Hodgins for the defendant,

Court of Appeal.] [April 20,
HENDERSON @, ROGERS, i
Appeal—County Court—CGarnishing malter—fudyment on issue—Parties—

RS0, . 47, 8. g2—fudyinent not dravon up.

Under s. 42 of the County Courts Act, R.8.0,, ¢. 47, an appeal lies to the
Court of Appeal from the order or judgment of a County Court disposing of an
issue directed by an order made in an action in such County Court upon a gar.
nishing application ; and the claimant, the plaintiff in the issue, though not a
party to the original action, is & * party” within the meaning of s. 42, and may
be an appellant.

Salo v. Hubbard, 6 AR, 546, distinguished.

It is not a ground for quashing or dismissing an appeal that the order or
judgment appealed from has not been drawn up.

Whiting for the appellant,

E. D. Avmour, Q.C., for the respondent,

Court of Appeal ] [(April 20,
CENTRAL BANK OoF CANADA 7, ELLIS.
Attachment of debis—Salary not yet due--Rule g35—Salavy of police magis-
trate— Public policy.

The salary of a judgme.: debtor, not actually due or accruing due at the
time of service of the attaching order, but which may aereafier become due,
cannot be attached to answer the judgment debt ; and the enlarged provisions
of Rule 035 have made no difference in this respect.

The salary of a police magistrate appointed by the Crown, but paiu by a
municipality, cannot, on grounds of public policy, be attached ; HAGARTY,
C.] O., expressing no opiniont on this point,

W. R. Riddel{ for the plaintiffs, appellants, *

Raney for the defendant Ellis, respondent,

Gofng for the garnishees, respondents.

Court of Appeal,} [April 20,
TESKEY . NEIL, -
Appeal— Inteypleader —Attachment of debts—Issue sent from Hish Court fuo
County Court—Appeal from judgment on issue ~Jurisdiction— Rules gy,
1163— Queashing appeal —Costs.

The Master in Chambers made an order in an action in the High Court,
by consent of parties, directing the trial in a County Court, between an execu-




344 The Canada Law Fowrnal. May 16

tion creditor and a claimant, of an interpleader issue with respect to the owner-
ship of certain goods, which the sheriff had not seized or intended to seize, but
which, by consent of the parties recited in the order, were to be regarded as if
the sheriff had seized them and applied for an interpleader order.

Held, that there was no jurisdiction, under Rule 1163 or otherwise, to nake
the order for trial of the issue in the County Court; and, as the absence of jur-
isdiction was apparent on the face of the order, all the proceedings under it
were corant non judice, and there was no right of appeal to the Court of Appeal
from the judgment of the County Court upon the issue,

No express av -.ority is conferred upon the High Court by Rule 940, or any
of the Consolidated Rules, to direct the trial of an issue in a County Court in
attachment pr :eedings ; and if there is authority to do so under some power
derived from the old jurisdiction which the Court of Chancery possessed, the
appeal from the decision of such an issue is not to the Court of Appeal, but to
the court out of which the issue has been sent.

Appeal quashed with costs where, upon the merits, there appeared to be no
reason to differ from the court below,

G. G. 8ftlis for the appeilant,

A. E. K. Greer and Swartout for the respondent,

Court of Appeal.] [April 20.
CuaNncy = YOUNG,
Appeal—Interpleader—Application of stakehalder—Issue sent frome High Court
to- County Court—Appeal from judgment on issue—jurisdiction—Rules

1141, 1163—8. 110, O J.A.

The Court of Appeal has no jurisdiction to entertain an appeal from the
decision of a County Court upon an interpleader issue sent for trial by an order
made in an action in the High Court, upon the application of a stakeholder.

Rule 1163 applies only to the case of an application by a sheriff, and not to
a case coming within the first clause of Rule 1141 ; and in the latter case the
High Court has no power, by virtue of any of the Consolidated Rules, to direct
an interpleader issue, in or arising out of an action in the High Court, to be
tried in a County Court; and therefore, unless otherwise supportable, the pro-
ceedings under an order so directing are coram #on judice. ‘

But if the High Cecurt has power to make such an order—and, seméble, it
has—-by force of 5, 110 of the Judicature Act, irrespective of the Consolidated
Rules, preserving the old jurisdiction of the Court of Chancery, the appeal from
the decision upon the issue is, in the first instance at all events, to the High
Court, and not to tae Court of Appeal.

Fullerton, Q.C., and J. 4. Macdonald foy appellants.

Piggs, Q.C., for the respondents,
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ARTICLES OF [INTERESTIN CONTEMPORARY JOURNALS.

‘Covenants onsale of land against beerhouses and places for sale of liquor
Justice of the Peace, Feb. 25th, . ’

Conspiracy to defraud. 74

The “ Parol Evidence * Rule, Harvard 7 aw Review, Feb.-March,

Land transfer—The Torrens systems discussed. /4., March.

Implied warranty in 2 manufacturer’s executory contract of sale. Central Laz
Journal, March 10,

Injuries from polluted water--Landiord and tenant. 74, March 17.

The amendment of the records of certain classes of public bodies, such as muni-
cipal councils, school boards. /&, March 24.

The ability ofthe state to copyright judicial opinions. /4., March 31.

Solicitor and client versws party and party costs, Jrisk Law Times, March 4.

Who is a fond fide traveller?  Justice of the Peace, March 4.

Barbed wire fences. /4.

Right of access to hizhway., 74,

Using a highway as a highway. /74, March 11.

Altering level of highway. /4.

Level crossings. /4., March 18.

Enforcing contracts of service. /4.

{ntant's religious education. /4., Marchzs.

Flotsam and Jetsam.
THE DEFOLUTION OF ESTATES ACT.
(To the Editor of Lefth's Blackstone,)
There was a man of great renown, a learned man was he,
Who many pages did indite about the simple fee.
And when he'd written all he knew, and put it in a book,
He went away across the sea, on other lands to look.
And while he wandered far away this Act the light first saw,
And quite upset the simple fee and killed the heir-at-law.
And when that learned man came back he thought he'd try again
Abcut the law of simple fee to argue and explain ;
But when he came to ponder o’er the clauses of this Act,
He straightway to his lodgings went and his portmanteau packed,

And never more has he been seen from that day until this,
And searching for the heir-at-law 'tis thy belief he is.

[The poet takes no notice of 54 Vict, ¢. 18, We are awate, of course, that
land no longer descends direct to the heir-at-law—the distinguishing mark of
a fee simple. It may be, however, that the learned “man of great renown”
was successful in his search, and found in some deserted land the mortal
vemains of the lost heir-at-law, and we now find Lim galvanized into life by the

statute referred to.—En, C.L.J.}

|
¥
3.
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A JUDGE oace said that no man should go to the bar without the clear
prospect and certainty of five years’ independent income. Apropos of this,
M.A. and LL.B. say that * Sir Charles Russell could surely not have had the
income of a for-five-years independent gentleman when he donned his forensic
robe, otherwise he would hardly have accepted the post of a recording angel in
the press gallery of the House of Commons. The satirical Safurday was for
long years indebted to the pen of a ready weiter wielded by Mr, Asquith, Q.C,,
M.P,etc. Mr. Lockwood. Q.C., M.P,, did not disdain the »é/ of a London
correspondent.  Mr. Finlay, Q.C., M.P,, was not above doing ‘something for
his living,’ bred, as he was, a doctor in Scotland. Mr. Candy, Q.C., weary of
the drudgery of a tutor’s life—(the starting-point, by the way, of the late Baron
Huddleston).—worked at something else, and ‘unbeknowust’ laid a foundation
by his journalistic advocacy of the cause of the Licensed Victuallers in the
pages of the Jorning Advertiser)” These things are as interesting as they are
authentic.—-ZLondon Law Times.

IT was just after the first sickening crash of the collision, and the air was
filled with shrieks and groans, mingled with the hiss of escaping steam,

The dark, sinister man with the smooth face lay motionless where the
shock had thrown him. Around him were scattered broken timbers and
twisted iron rods, but by a seeming miracle the débris had not fallen upon him,
and his limbs were free,

* He's dead,” sadly whispered the rescuer who saw him first,

The lips of the dark, sinister man moved. *“ Not by a jugful,” he observed
audibly.

The rescuer hastened forward., * Are you hurt ?” he anxiously inquired.

“No.” The dark man was positive. ** Not a scratch,” he declared.

The rescuer was unable to repress an exclamation of surprise.

“ Well, why don't you get out of the wreck?”

The sinister man gazed at the twinkling stars above him.

[ just about know my business,” he calmly replied.

*“ I've been in collisions before. I'll stay right here where they threw me
until ’m moved. Then perhaps"—a faint smile played about his lips—* the
company can't work the contributory negligence racket on me when | sue for
damages. Oh, no, | don’t object to your carrying me away if you like ; but 1
call on you to withess that I take no active part in the process myself. 1know
my business.”

And the man with the sinister face laughed a hard, metallic laugh.—/1r.




