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GENERAL ORDER.

HILARY TERM, A.D. 1896.

FORECLOSURE SUIT -ASSESSMENT OF DAMAGES.

It is ordered, that when a Bill shall be filed for the foreclosure
and sale of mortgaged premises, and a Motion shall be made for an
Order that such Bill be taken pro confesso for want of a plea, answer
or demurrer, the Court may, on making such Order, also assess the
amount due, or order a reference to determine the same, and decree
a sale, provided at least fourteen days’ notice of such Motion be given
to the opposite party, together with a copy of the affidavit upon
which such Motion is based and upon which such assessment is to
be made
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BARCLAY v. McAVITY.
Patent—Combination of Old and New Inventions—Infringement—Agreement
by Licensee to Sell —Sale of Competing Article—Measure of Damages.

A patent for an apparatus which combines a partienlar invention by the

patentee with other things which are not his invention is not in

fringed by an apparatus which does not include the patentee's par
ticular invention.

Plaintiff was the patentee of a lubrieator, and by an agreement with the
defendants gave them the exclusi right to manufacture and sell
the article within a specified area, in consideration of a royalty
payable upon each lubricator when sold. The defendants agreed to
manufacture the lubricator in sufficient numbers to supply the trade,
and to use every reasonable means to secare its sale. The defendants
duly manufactured the lubricator, kept it in stock for sale, and sup
plied all orders for it. They also manufactared and sold another
lubricator not uncer patent and not an infringement of the plaintiff's
invention. This and other lubricators in the market were sold so
much cheaper than the plaintifi's could be manufactured and sold
at that the latter had n very limited sale. The plaintiff contended
that the manufacture und sale by the defendants of another lubri
cator was o breach of covenant by them to use every reasonable
means to secure the sale of his invention,

Held, that there had been no breach of the agreement,

Semble, that if the article sold by defendants had been an infringement of
plaintiff's patent his damages wounld be the royalty payuble under
the agreement. If it were not an infringement, but its sale a breach
of the ugreement, the damages would be as on an ordinary breach of
covenant,

A licensee under a patent cannot question its validity. But he may
shew that an article sold by him in competition with the patent is
not an infringement of it,

This was a suit by the plaintiff for an account by the
defendants of royalties due by them as licensees of a patent
owned by the plaintiff. The facts are fully set out in the
judgment of the Court. The argument was heard on the
4th of April, 1894,

Weldon, Q.C., and MeLean, for the plaintiff.

C. A. Palmer, Q.C., and A. H. Hanington, for the de-
fendants.
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The plaintiff, who is a resident of Boston and an
engineer by profession, on the 24th of April, 1880, ob-
tained letters patent in Canada for an invention called
“Barclay's Improved Lubricator for Steam Engines,”
which patent is still in forece’ by virtue of extensions
granted by the Commissioner of Patents. By an agree-
ment under seal, bearing date the 1st of January, 1883,
between the plaintifft and the defendants and one Thomas
MeAvity, since deceased, who then ecomposed the firm of
T. McAvity & Sons, doing business at St. John, the
plaintiff gave the sole and exclusive right to the defen-
dants to manufacture and sell the said lubricators for
the province of New Brunswick, Quebee, and Ontario
trade to the end of the term for which the patent was
granted and during any extension, the lubricators to be
manufactured by the defendants, to be stamped “ Barclay’s
Patent,” and to be numbered, the numbers commencing
at 1001, The defendants were to make quarterly returns
of the machines manufactured, to keep books showing
the sales, and to pay the plaintiff’ a license fee of $3.75
upon each lubricator made by them, which royalty was
payable quarterly in cash. Provisions for terminating
the agreement are contained in the instrument, but as
they were never acted upon it is unnecessary to notice
them more particularly. The 7th clause of the agreement
is as follows: “The parties of the second part (the de-
fendants) agree to manufacture said lubricators in suffi-
cient quantities to supply the trade, and to use every
reasonable means to secure the sale of said goods. In the
event of said parties of the second part not manufacturing
said lubrieators in sufficient quantities, and not using every
reasonable effort to secure the sale of said goods, then the
said party of the first part shall have the right to bring
a bill in equity for the purpose of adjusting all matters

in dispute between the parties.”
The defendants commenced the manufacture of the
plaintiff’s lubricator under this agreement, and paid the
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royalty (which was reduced to $2.75 by a subsequent

arrangement) up to June, 1887. The sales began to fall”

off after this, on account, as the defendants say, of so
many similar Jubricators being for sale at much less cost,
some of them at about one-tenth of the price. In June,
1887, the plaintiff came to St. John and saw the defen-
dants, and found, according to their account, only some
$25 due him for royalty. It seems that for some time
previous to that, as well as since, the defendants had been
manufacturing and selling a lubricator known as the
“McShane " lubricator, not under any patent: and it is
in reference to this machine that the chief matter in
dispute has arisen. the plaintiff claiming that this Me-
Shane cup is the same, or at least a colourable imitation
of his invention: and for this reason, as well as others
which will be more especially noticed lereafter, the de-
fendants must account to him for the agreed royalty on
these cups.  This bill was accordingly filed for that pur-
pose. The case was heard before me without a jury, and
I had the advantage, not only of seeing the rival lubri-
cators, and having them explained to me by the witnesses,
but I had the exceptional advantage of seeing them prac-
tically tested and in actual operation.

It was conceded on the argument that the case of
Clark v. Adie(1) correctly laid down the law as to the
relation of the plaintiff as patentee and the defendants as
his licensees. At page 425 of the report Lord Cairns says :
“Therefore as between the appellant, the licensee, and the
respondent Adie, the patentee, (whatever strangers might
have to say as to the validity of this patent) the question
of validity must be taken as that which the appellant is
unable to dispute. So far as he is concerned he must
stand here admitting the novelty of the invention, admit-
ting its utility, and admitting the sufficiency of its speci-
fication ; but, on the other hand, he is of course entitled to
have it ascertained what is the ambit, what is the field,
which is covered by the specification as properly construed

(1) 2 App. Cas. 423,
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and he is entitled to say : Inside of that field T have not
come; so far as [ have worked I have worked outside the
limit which is covered by it, as properly construed, and’
therefore I-am not bound to make any of those payments
which are stipulated in my license as payments to be
made for working the patent. In this respect the appel-
lant, the licensee, stands here upon the same issue as
would arise between a patentee and an alleged infringer
upon the question of the fact of infringement. The
question which your Lordships have to consider is the
same which, in an ordinary action for an infringement of
a patent, you would have to determine upon that one
particular issue going to the fact of infringement, and
assuming all the other issues, which ordinarily are raised
upon a patent action, to be found for the plaintiffs.”
Taking this as a starting point, the sole question of
fact to be determined is this, Is the MeShane cup, so
called, an infringement of the plaintiff’s patent? If so,
the defendants must account to the plaintiff for the royalty
due: if not, the plaintiff’s action must fail, so far at all
events as it rests upon this ground. In the specification
to the plaintifi’s patent he says: *“ My improvements relate
to lubricators for steam engines wherein the oil is caused
to flow in regnlated quantities by means of steaum pres-
suwre. (The italies are mine). The invention consists in
the perforated bottom of cup, whereby may be obtained
u general pressure on the oil without any condensing
tube in the cup.” He then goes on, with the use of
drawings, to illustrate the construction and operation
of the lubricator; one drawing showing the perforated
bottom inside the oil cup, and the other or alternative
design showing this perforated bottom in an adjoining
chamber. The specification describes, by reference to these
drawings, how the steam, when admitted to the bottom
of the cup by the steam pipe, strikes the imperforated
middle of the bottom, and is thus diffused under the oil so
as to exercise a more general pressure, while the oil is
forced out drop by drop, or in a stream, as required.
The claim which the plaintiff made in the specification is.
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as follows: “ Having thus deseribed my invention, what I
claim as new 1. In a lubricator, the combination with
the oil cup, having a discharge pipe at the top of the inner
perforated bottom and steam supply pipe (d), substantially
as and for the purposes described. 2. In a lubricator, the

perforated bottom placed either inside the oil cup or in an
adjoining chamber formed on or attached to the steam
pipe, substantially as and for the purpose set forth.”

It was admitted by the plaintiff’ as a fact, well known
to those whose business or reading familiarized them with
such things, that long before the plaintifi’s patent was
applied for, automatic lubricators were in common use.
Some of the witnesses speak of twenty different kinds.
Though differing in details, they all, according to the
testimony of the witnesses on both sides, work by hydro-
static pressure except the plaintiff’s, which, though eap-
able of working by hydrostatic pressure, will, as is claimed
for it, work equally well by the direct application of steam
pressure ; or, as the plaintiff’ himself says in his specifica-
tion, “ My improvements relate to lubricators for steam
engines wherein the oil is caused to flow in regulated quan-
tities by means of steam pressure.” All these machines,
though structurally different, work on the same principle.
Speaking generally, they consist of a cup filled with oil
communicating with a pipe leading into what is called the
sight feed, which is filled with water. The steam pipe
connecting with the bottom of the machine is so arranged
that the steam will condense in the tube, creating a column
of water, which forces up the oil in the cup—the oil being
so much lighter—through the pipe into the sight feed, up
through the water there, and so escapes through the top
connection into the steam pipe, where it is vaporized and
taken up by the steam, in which it is held in suspension
in its passage through the engine. So far as the evidence
in this case furnishes me with a guide to a correct conclu-
sion—and so far as that evidence is expert testimony I do
not think it is a very reliable guide—it has never been
claimed that any of these lubricators would work except
by hydrostatic pressure; for otherwise, as the pressure of
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steam at the top of the machine where it was connected
with the steam pipe was exactly equal to the steam pres-
sure at the bottom where it was connected with the same
pipe, the oil would not flow, the one pressure downwards
neutralizing the other equal pressure upwards., It re-
quired, therefore, the hydrostatic pressure ereated by the
water in the condensing tube to lift the oil and eause it to
flow. Of all the witnesses produced before me—and they
were all men of experience in such matters—there was
not one who had ever, before the experiments made as a
result of this investigation, seen a lubricator such as these
I have heen speaking of, work except by hydrostatic
pressure, and in fact T am correct in saying, as to the
majority of these witnesses, they had never heard of such
a thing. In fact James Fleming and one other witness,
after giving their opmions that neither eup would work
without hydrostatic pressure, returned to the stand next
day and acknowledged that, so far as the plaintifi’s
machine was concerned, they were all wrong, beeause in
the meantime they had actually seen it working, and
working satisfactorily, under these conditions. Speaking
from my own observation of the plaintiff’s lubricator and
that spoken of as the MeShane one, and the opportunity
[ had of comparing the two, and speaking as one with a
very imperfect knowledge of such matters, I should have
said that, with the exception of the perforated diaphragm
used in the Barelay eup, there was a striking resemblance
between the two cups. I do not refer solely to the half-
union coupling, the check valve or the loose head, about
which so much was said, for, though they were alike in
both eups, I think the evidence all went to show that
these were devices in use long ago, and that they are not
covered in any combination by the plaintifi’s patent; in
fact in his claim, which I have set out elsewhere, he does
not mention any one of the three. The same remark will
apply to the glass for the sight feed, which was also put
forward as a point of resemblance between the two in-
struments, I allude rather to their general features and
to the similarity of principle upon which they appear—
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at all events to an ordinary observer—to work. It, how-
ever, cannot be denied that there is one substantial differ-
ence between the two. I allude to the perforated bottom
or diaphragm peculiar to the plaintiff’s lubricator, and
which he in his specification says is his invention, and by
means of which, to use his own words, “he obtains a
weneral pressure on the oil without any condensing tube in
the cup.” This bottom, or diaphragm, is solid in the centre,
but perforated elsewhere; “the perforation,” in the words
of the specification, “ being distributed more towards the
outer portion, so as better to equalize the pressure of the
steam on the oil, and thereby regulate the flow of oil
through the water gange” The plaintiff, in his evidence,
speaking of this perforated bottom, says “it is the main
feature of his invention so far as the bottom is concerned
the steam striking on that metal” In another place, in
answer to a question put by myself, he says: “It (that
is this diaphragm) is part of my patent. I did it for this:
supposing I open the centre of that, it would be no better
than these others (meaning these other lubricators), because
the oil is much heavier than steam : if only three inches of
oil, it is much heavier than the steam, and it would fall
down ; the steam would go up instantly and be diffused,
and that is why I put these perforations in the bottom,
that is let inside about one-eighth of an inch, and I have
my cups working under 300 pounds pressure, with a
diaphragm like that.” This evidence is in entire harmony
with the specification of the patent, and shows that the
important and essential part of the plaintiff’s lubricator
was this perforated bottom : this was, as he says, his in-
vention; and without it, as he himself explains, his
machine would be no better than the others, .

There are practical advantages claimed for a lubri-
cator like the plaintifi’s working without hydrostatic
pressure. It is said to work more promptly, especially if
the oil, from a low temperature or other cause, is sluggish;
and the absence of water in a condensing tube avoids
the danger from frost, where the instruments are exposed,
as for instance, on locomotives in the winter time. And
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it is, I think, clear that the plaintiff did claim in his
specifieation, and that he has claimed sinee, that the im-
portant feature of his so-called improvement was that his
lubricator would do its work by means of steam pressure,
as distinet from the ordinary hydrostatic pressure, and
that this result was proved hy the perforated diaphragm,
whieli he deseribes as his in\l'llli'ill. A book, issued by
the plaintiff advertising his lubricator and giving numer-
ous testimonials as to its value, was put in evidence, part
of it by Mr. Weldon and part of it by My, Palmer, No
objection was made to it on either side, Mr. Weldon
apparently desiring such advantage as might attach to the
varions testimonials, and the other side desiring such ad-
vantage as might attach to other statements in the pam-
phlet.  As the defendants are not in a position in this
suit to deny the utility of the plaintifi’s patented inven-
tion, I need not allude to the testimonials. My attention
is called to these words on the outside covers, which I may
assume are the plaintiff’s own words as part of his ad-
vertisement : “This is the first oil-cup that will work
regularly by means of steam pressure.” There are some

affidavits, or rather verified testimonials, in which this

feature is especially dwelt upon, not only as being entirely

novel, but as being at the same time most useful. I do not
attach much importance to this evidence, and only refer to
it to corroborate a view which is, I think, easily demon-
strable from the other evidence and the patent papers
themselves, that the essential feature of the plaintiff's
patent was what I have said, and that the result was due
to what he ealled his invention, that is, the perforated
diaphragm.  During the progress of the trial the two in-
struments were experimented upon, and it was demon-
strated practically that they would not work alike. While
the plaintiff’'s enp would worl, as he elaimed for it, with-
out hydrostatic pressure, the MeShane cup would not,
except with the addition of a check valve or some device
of that nature, which is no part of the machine itself, and
it would not work then satisfactorily. 1 myself after-
wards witnessed an experiment with the two cups. They
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were piped to the same steam pipe in the same way
under the plaintifi’s own directions, and the test was
made in presence of the plaintifft and his counsel and the
defendants and their counsel: and the result of the test
was that the plaintiff’s eup worked without fault, and the
MeShane eup ceased working altogether in a few minutes,
very clearly demonstrating to my mind that there were
material differences between the two : so material, in fact
that on the assumption that the object sought to be ob-
tained was a lubricator which would work regularly by
means nf steam |11'l'§\lll1', ”n' one wWas n Success \\llill' ||lol
other was a total failure. To what cause is this difference
in results to be attributed ? Some of the witnesses ex-
plained it on the theory of the eduction of the steam ;
others would not venture an opinion. I am bound to say
the events of this trial have not increased what little
reliance I had upon expert testimony : and if I reject this
theory of eduction for the plaintiff’s own theory, he at all
events cannot complain, even though the practical experi-
ence of the future should demonstrate that we were both in
error. He refers the success of his lubrieator to the per-
forated bottom, which he says he invented; and he says
that his cup and the MeShane one are alike except in this.

As the MeShane cup has no perforated bottom, it follows

logically, from the plamtiff's view, that the MeShane eup
is a failure, so far as regards its practical operation by
direct steam pressure, for the reason that it has no per-
forated bottom like that of the plaintifi’s, or any con-
trivance to take its place.

The defendants put in evidence a Canadian patent,
issued to one Richard Scott Little, dated December 20,
1871, for what was called “Little’s Improved Automatic
Lubricator for Steam Engines”; and they say that when
this patent expired and the invention became public pro-
perty the MeShane cup was introduced, having been
modelled principally on that, and partly after the Sefurth
cup. The tube into which the oil flows from the cup is
inside the cup, branching right and left at the bottom, so
as to be adjustible for twin sight feeds. The cup and in-
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side tubes are cast together, and as the bottom of the tube
is necessarily solid and in the centre of the bottom of the
cup, the plaintitf’ contended that this in effect was identical
with the solid centre of the diaphragm in his cup, and that
it was intended for the same purpose. The evidence, how-
ever, showed that this was a necessary result of casting
the cup in one piece ; that it was never intended for any
such purpose as that suggested, as the McShane cup was
never worked exeept by hydrostatic pressure: and the
actual test showed that this did not produce the same
vesult as must, I think, under the evidence on the plain-
tiff's own showing, be attributable to the perforated bottom
in his cup.

According to my construction of the plaintitf’s specifi-
cation, and on the evidence of the facts before me, I find
the following established :

1. That the only thing invented by the plaintiff, or
claimed to be invented, is the perforated bottom as used.

2. That the patent only covers it alone and in com-
bination with the other parts of the instrument as de-
seribed, none of which were in fact new or elaimed to be so.

3. That the sole usefulness of the lubricator arvising
from the invention itself, or in the combination specified
or covered by the patent, is that it will work by direct
stenmn pressure, It is difficult to see how a patent cover-
ing a combination producing a certain result can be in-
fringed by a combination which does not produce that
result at all, and where no part of the combination is new,
or, if new, is not used.

In Ihu/,/rrtu v. Thomson (2), Lord Cairns su‘\'.«(ih:
“that which is protected is that which is specified, and
that which is held to be an infringement must be an in-
fringement of that which is specified” At page 39 he
Iships, in the first place, to

says: “1 must ask your Lo
satisfy your minds as to what it is which is the principal
characteristie, the essential feature, of the appellant’s in-
vention, as specified in his patent.” In my opinion the

(2) 3 App. Cas. 34,

(3) At p. 41
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essential feature of the plaintiff’s invention, as specified, is
by use of the perforated bottom to operate the lubricator
by direct steam pressure. If the defendants, by making
the: MeShane cup, had striven to produce the same result
some strength might have been given to the plaintiff's
argument. They, however, not only did not seek to ac-
complish the same result, but with their combination they
cannmot do so.  The pith and substance of the plaintiff’s
invention is, in my opinion what I have said, and I
think the defendants have not infringed it. They have
not only not taken a different road to the same end,
but they have taken a different road to a different end.
See Clavk v. Adie (4). In the same case, before the
Lord Justices, reported in 10 Ch. App. 667, Lord Justice
James, in speaking of Murray v. Clayton, says (5) : “ There
was in that machine (a brickmaking machine) a movable
board on to which the bricks (or rather lnmps of clay to
be burnt into bricks) were by the same motion which
divided and formed the bricks transferred; and we could
not find anything in the patent which did not include that
as a part and material part of the invention, and we there-
fore held that a machine which left out that part was not
an infringement.” This language, I think, applicable to
this case. The perforated bottom is put forward as the
material part of the whole invention. It is not used in the
MeShane cup, nor is there any device substituted for it
which is eapable of doing the work attributed to it, or
producing the result the plaintiff had in view, and which
having aecomplished he now puts forward as the chief
value of his Iubricator. 1 find that there is in fact no
infringement of the plaintiff’s patent shown by the
evidence,

Mr. Weldon, however, contended that, quite apart from
this question, it was not competent for the defendunts
during the continuance of the license to manufacture or
sell any other lubricators than those of the plaintiff—and
this result followed as a legal consequence of the terms

(4) 2 App. Cas, 814, (5) At p. 676,
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of the instrament itself, quite outside of any question of
infringement.  The argament addressed to me on this point
whs substantially as follows: As the plaintifft has by the
license assigned to the defendants the exclusive right to
manufacture and sell his lnbrieator in the three provinces
mentioned, and the defendants had covenanted, by seetion
7 of the agreement, to use every reasonable means to
secure the sale of the same, the defendants were debarred
from wanufacturing or selling any other lubricator which
would be a competitor with that of the plaintiff; other-
wise the plaintiff’s lubricator might be driven out of the
market by the competition, and the plaintiff’ deprived of
any royalty as well as any right to manufacture within
the area covered |~A\‘ the license No ml(hul'il_\' was ecited
for this position, nor have I been able to find any, where a

sgative covenant of this kind has been implied in an
agreement like this. T am not ~|llih' sure that the bill puts
this question forward as a ground of relief, but as no ques-
tion was raised [ must deal with it. It is not disputed that
the defendants have always had on hand for sale the plain-
tiff’s Tubric
means to secure the sale of these instruments, unless by

ator, or that they have not used all reasonable

the manufacture and sale of the MeShane cup they have
been guilty of a breach of this agreement. The facts
seem to be that the plaintifi’s lubricator is rather an ex-
pensive machine : the cost of manufacture is 87.84, and if
you add 2275, the royalty, it brings the cup up to £10.59,
irrespective of profit. The cost of the MeShane cup is
abont one-half this sum. It is, therefore, a natural resnlt
of trade, if lubricators answering practically all the pur-
poses of these high-priced ones can be obtained, as the
evidence shows, for $2 or 83 each, that there would be
little or no demand, as Mr. McAvity says, for the more
expensive article: and so we find that there has heen
in later years comparatively little demand for the Me-
Shane cup, and still less for the Barclay one. The prac-
tical effect of Mr. Weldon's contention would be to compel
the defendants to abandon this part of their business. Tt
would be useless to manufacture the plaintiff's eup when
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its high price prevented its being sold ; and it can searcely
be expected that the defendants could sell other lubricators
subject to a royalty greater than the selling price of the
machine.  The effeet, therefore, would be to deprive the
defendants of doing this class of business at all. I ean
scarcely think there was any such intention on the part

knew there were rivals in the field at the time, and 1
think he must be taken to have assumed the possibility of
that happening which by a very ordinary rule of trade
has actually happened. I can understand how much
weight might be given to Mr. Weldon's contention if it
had happened that the defendants, finding the royalty
higher than they could afford to pay and make a profit
out of the sale of the plaintiff’s lubriceator, had taken
active means to drive it out of the market hy substituting
the MeShane or any other eup for it, in order to avoid the
liability for the royalty, because that possibly might be a
breach of the covenant to use all reasonable means for the
sale of plaintiff's cup: but I am unable to see how such a
result would follow where the defendants, in the ordinary
course of their business, sold such lubricators as their
customers called for, the plaintiff's among the rest. |
think the fair and legitimate construction of the agreement
is that the plaintiff, being bound for the preservation of
his monopoly to manufacture the invention in Canada,
was willing, for the stipulated royalty, to give the exclu-
sive right to the defendants, well knowing that the lubri-
cators never would be sold except at a profit to the manu-
facturer, and, that in determining that question, the results
of competition must be taken into consideration. The
defendants only undertook to make the plaintifi’s lubrica-
tor in sufficient quantities to supply the trade: and if this
supply was reduced by the manufacture of cheaper instru-
ments which the trade preferred, and which could as well
be manufactured by any one as by the defendants, they
have done all they agreed to do. It would, I think, be
a most unreasonable means for forcing the sale of plain-
tiff’s lubricator to deprive the defendants of the right to

of either of the parties to the contract. The plaintiff
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sell any other kind, especially as this object would be de-
feated by other people selling the other lubricators of a
similar character which were actually then on the market,
or might afterwards be placed there. If Mr. Weldon's
contentions were correct, it would be altogether useless
wasting time in endeavouring to show an infringement ;
for the mere fact of defendants selling any lubricator other
than the plaintifi’s would create a liability, unless the
amount to be recovered would differ in the two cases, as 1
think it would. In the case of an infringement, the plain-
tiff’ recovers the royalty beeaunse in fact defendants have
used his property, for which by the license they were to
pay at a fixed and agreed rate. But that would not, in
my opinion, be the rule for estimating the damage in the
case of a mere breach of covenant. To hold otherwise
would be to import into the contract an agreement that
for a breach of it, by selling machines in which the plain-
tiff' had not the slightest interest, defendants must pay him
as damages at the rate of $2.75 a wmachine—a position
which, I think, is entively untenable. Suppose, for in-
stance, there is any such covenant as that contended for,
and an action at law were brought for the breach of it—
and this would be the proper form of remedy—the plain-
tiff’ could only recover such damages as he could show
he had actually sustained. To recover the $2.75 per
machine would involve showing that the persons to whom
the defendants sold would not only not have gone to some
other dealer than the defendants to get what they re-
quired, which, of course, they could easily do, but also
that they wounld have actually purchased a Barelay lubrica-
tor from the defendants, upon which the royalty would
have accrued to the plaintifft It would be a novelty in
business to find a man who desired to purchase a lubrica-
tor, and who could get one to suit his purpose for $2 or
83, going to defendants’ place of business, and finding that
he could only get a Barclay one there at a cost of 815 or
£20, taking it rather than go into a shop around the
corner to get what he wanted. As I have already said,
I do not think the bill points to this as a distinct ground

e A e A e e e e
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of relief: and if it did, there is no evidence before me to
sustain the contention put forward.

There remains another point made by Mr. Weldon,
He sought to assimilate the defendants’ position as
licensees to the plaintiff’ as patentee to the position of a
tenant to his landlord, and to carry the analogy to the
extent of ul»plying to the defendants the doetrine of
encroachment as it prevails between a landlord and his
tenant. It is true that Lord Blackburn, in (lark v.
Adie (6), likens the position of a licensee of a patentee
to that of a tenant of a landlord (7), but he does not
extend the analogy beyond this, that the licensee cannot
'«IiN]nll\' the title of the patentee to his invention—and
this involved its novelty as well as its utility—any more
than a tenant could, during the tenancy, dispute his
landlord’s title to the land under lease. 1 am, however,
unable to discover anything in what this Judge said, or
upon principle, to lead one to hold that the doetrine of
encroachment would apply any more than the doctrine
of distress. What is the underlying principle of this
doctrine 7 Willes, J., in Whitmore v. /lll:rt/:’:l'fv‘-'("*). ex-
plains it thus (9): “The rule is based upon the obliga-
tion of the tenant to protect his landlord’s rights, and to
deliver up the subject of his tenaney in the same condi-
tion, fair wear and tear excepted, as that in which he en-
joyed it. There is often great temptation and oppor-
tunity afforded to the tenant to take in adjoming land
which may or may not be his landlord’s ; and it is con-
sidered more convenient and more in accordance with
the rights of property that the tenant who has availed
himself of the opportunity afforded him by his tenancy
to make encroachments should be presumed to have
intended to make them for the benefit of the reversioner,
except under circumstances pointing to an intention to
take the land for his own benefit exelusively.” Upon
whom have the defendants encroached ? If upon the
plaintiff, it is only as infringers of his patent rights,

(6) 2 App. Cas, 423, (B L.R.7CP.1
(7) At p. 485, (9) At p. 5,
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There ean be no other encroachment that I am able to
discover. The fact that defendants were licensees under
plaintiff’ did not atford them an opportunity to make and
sell the MeShane lubricator, which, I presume, is the en-
croachment.  They could as well have done it without.
To apply this rule as to encroachments by a tenant to a
case like this would, I think, be contrary to the prineiples
upon which the rule rests, and would be earrying the
analogy spoken of by Lord Blackburn, not only beyond
the limits preseribed by him, but beyond any limit war-
ranted by the eirenmstances.

The result is that in my opinion the plaintiff must fail
so far as he claims royalty on the MeShane lubricator-
There will be, unless the parties agree upon the amount,
as I understand they can, a reference to ascertain the
amount due the plaintift’ from the defendants for royalty
under the agreement, excluding from the computation all
royalty on the MeShane machines.

I will reserve the question of costs until after the
reference, or, in ease the parties agree upon the amount
until after a memorandum of the amount is filed in Court.
I will then hear the parties as to the costs, should they
desire it
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SMITH v. THE HALIFAX BANKING COMPPANY.

Pleading—Demurrer—Res Judicata.

A bill is not demurrable on the ground of res judicata, unless it
appenrs in the bill itself that the matters alleged in it were in con-
troversy and were adjudicated upon in the former suit

Where a bond given with a mortgage in pursusnce of an agreement to
secure u debt has been held valid in an action thereon, the defence
rex judicata will lie to w suit to set aside the boud, mortgage and
ngreement,

A bill must allege facts and not conclusions of law

This was a demurrer to the plaintiffs’ bill. The bill
and grounds of demurrer arve fully stated in the judg-
ment of the Conrt,  The argument was heard Mav 17th,
1804,

MeLeod, Q.C., and Teed, in support of the demurrer.
Blair, A.G., and J. H. Dickson, contra.

1894, June 1. BARKER, J. :—

The bill was filed in this cause for an injunction to
restrain the defendants from issuing an execution or pro-
ceeding upon a judgment at law they had obtained
against the plaintiffs in this Court, and for a decree de
claring a certain agreement, bond, and mortgage entered
into by the plaintiffs to the defendants void, on the
ground that they were obtained from the plaintiffs by
undue pressure brought to bear upon them by the defen-
dants.  The facts set out in the bill, and upon which the
relief is sought, are as follows : In the year 1885, the de-
fendants, at their Hillsboro branch, discounted, as they
allege, several notes of one Alonzo Smith, a brother of the
three plaintiffs, amounting in all to about $19,000, bearing
the plaintiffs’ indorsements, which, the plaintiffs alleged,
80 soon as they were called upon for payment, and which

they allege in the bill in this cause, were forgeries.
VOL. I N B.EN, 2
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When the notes matured, and the plaintiffs had repudi-
ated all liability on the ground that their signatures had
been forged, the defendants commenced some ten actions
at law against the plaintiffs to recover the amount of the
notes, to which actions the plaintiffs set up the forgery as
a defence.  The venue in these actions was laid in Albert,
About the time they were ready for trial an agree-
ment was entered into between the plaintiffs and defen
dants, under the direction of their attorneys, by which
confessions were to be given in the several causes ; and
the claims involved in all the suits were settled by the
plaintiffs agreeing to secure to the defendants the suin of
£0.500, and interest, by their bond and mortgage, payable
in yearly instalments, spread over a period of ten years,
This agreement, which was dated July 15, 1886, and is
signed by the plaintiffs and defendants, and by their re-
spective attorneys, is set out at length in the bill, and will
be more particularly referred to later on.  In performance
of this agreement the plaintiffs secured to the defendants
the sum of $9,500, as settled upon, by their bond and mort-
gage, dated October 14th, 1886, which mortgage was duly
registered on the same day. The plaintiffs having failed
in paying the first instalment when it fell due on their
bond, the defendants, on the 11th of June, 1888, com-
menced an action at law against the plaintiffs for its re-
covery. To this action the following pleas were pleaded :—

1. “That the bond was not the defendants’ deed.”

2. “That the bond was executed and delivered by the
defendants to the plaintiff company in consideration of
the plaintiff company then agreeing to forbear to prose-
cute one Alonzo Smith on a charge of feloniously forging
certain promissory notes with intent to defraud.”

3. “That before the execution and delivery of the
said bond to the plaintiff company, one Alonzo Smith had
feloniously forged the names and signatures of the defen-
dants, as makers and endorsers of certain promissory
notes to and in favour of the plaintiff company with intent
to defrand, which the plaintiff company well knew, and
upon which said promissory notes suits at law were
brought by said plaintiff company against the said defen-
dants, and the defendants had set up as a defence thereto
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that the said promissory notes were feloniously forged by
the said Alonzo Smith ; whereupon the plaintiff company,
well knowing that the said promissory notes had been so
feloniously forged as aforesaid, threatened to prosecute
said Alonzo Smith upon said charge of having feloniously
forged said promissory notes as aforesaid, unless the said
defendants would, among other things, agree to execute
and deliver said bond to the plaintiff company : and the
defendants thereupon, in consideration that the plaintiff
company would forbear to prosecute the said Alonzo
Smith upon the said charge of feloniously forging said
promissory notes as aforesaid, agreed, among other
things, to execute and deliver said bond to the plaintiff
company, and afterwards, in pursnance of said agree-
ment, and in consideration of the said plaintiff company
forbearing to prosecute said Alonzo SBmith for feloniously
forging said promissory notes as aforesaid, the defendants
executed and delivered the said bond to the plaintiff com
pany ; and so the defendants say that the said considera
tion for the said bond was and is illegal, and such bond is
wholly null and voeid.”

4. “That for a long time previous to, and up to and
including the date of the execution of the said bond to
the plaintiff company, the said plaintiff company carried
on a general banking business at Hillsboro, in the County
of Albert, and Province of New Brunswick: and during
the time the said plaintiff company earried on such busi-
ness as aforesaid, at Hillsboro aforesaid, in the said Coun
ty of Albert, and before the execution and d dlivery of the
gaid bond to the plaintiff company, as hereinafter men
tioned, one Alonzo SBmith, a brother of the said defen-
dants, had feloniously forged the names and signatures
of the defendants, as makers and indorsers of certain pro-
missory notes with intent to defraud; and the said plain-
tiff company, well knowing the names and signatures of
the said defendants to be feloniously forged, received the
said promissory notes from the said Alonzo Smith at their
said banking office at Hillsboro ; and the said plaintiff
company had commenced actions at law against the said
defendants to recover the sum of $19,000, the amount of
the said notes so received from the said Alonzo Smith,
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and so felonionsly forged as aforesaid ;: and the defen-
dants had set up as a defence to the said actions that the
said promissory notes had been so feloniously forged by
the said Alonzo SBmith with intent to defraud ; and the
said actions stood for trial at the July cireuit of the Su-
preme Conrt for the said County of Albert for the year
1886 ; but before the said actions were brought on for
trial, the said plaintiff company, being the plaintiffs in
the said actions on the said promissory notes against the
said defendants, so commenced against them as afore-
said, by threatening to prosecute the said Alonzo Smith
upon the said charge of having feloniously forged said
promissory notes as aforesaid, and by promiging to for
bear from such prosecution, induced the defendants, by
such threats and promises as aforesaid, and in considera-
tion that they would not prosecute the said Alonzo Smith
on such charge, to agree, among other things, (o secure
(o the plaintiff company the payment of the said sum of
£0.500 by the exeention and delivery by the defendants
to the plaintiff company of a bond conditioned to pay the
siid sum of $9,500 4n ten annual equal instalments of $950
each : and the defendants, in pursuance of such agree
ment and in consideration of the plaintiff company com
promising the felonionsly forging of the said promissory
notes so received as aforesaid from the said Alonze
Smith, and npon which actions had been bronght as afore-
said, and agreeing to forbear from prosecuting the said
Alonza Smith for such felonionsly forging of said pro-
missory notes as aforesaid, the defendants executed and
delivered the said bond to the plaintiff company, which
i the said bond in the declaration mentioned : and so the
defendants say that the said consideration for the said
bond was and is illegal, and such bond is wholly null and
void.”

The bill then goes on to allege that this action on the
bond was tried in 8t. John, on the 10th, 11th, 12th, and
14th days of Jannary, 1889, when a verdict was given
for the defendants—that is the bank. Afterwards a new
trinl was ordered by the Court, on the ground of the im
proper reception of some evidence, Their judgment was,
however, reversed on appeal to the Supreme Court of Ca-
nada, and so the verdict stood.
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It is to restrain proceedings on this judgment, and to
get aside the agreement, bond, and mortgage above men-
tioned that this suit was brought. The defendants de-
murred to the bill, alleging five grounds, but they may be
stated under two heads :—

1. Want of equity.

2, The matters made a ground for velief ave res judi-
cata, as they were all determined against the plaintiffs
in the action on the bond.

The difficulties in the way of raising by demurrer,
instead of by plea or answer, the question of rex judi-
cata arve pointed out by Lord Cranworth in MWoss v.
Anglo-Egyptian Navigation Co.(1).  For, unless it ap-
pears from the allegations in the bill that the grounds
now put forward as entitling the plaintiff to the relief
prayed for were actually put forward in the action on the
bond, and the facts to sustain those grounds were actually
at issue between the parties in that action, and adjudi
cated upon as necessary for the determination of the mat-
ters at issue between the parties, a demurrer would not lie
upon this ground : but additional facts would require
to be averred by way of plea or answer in order to pro-
perly raise the question.  This is not always an easy ques-
tion to settle, and, although I have arrived at the con
clusion that the demurrer should be allowed, I cannot
say that I have not reached that conclusion without some
hesitation,  In the case which T have just mentioned the
plaintiff had filed a second bill after having the first
one dismissed, the same cause of action being involved
in hoth actions, Lord Cranworth there said (2):
“If there had been an averment that all thess facts
averred in the bill were troe, and also that they
had been averred in  the former snit and proved,
then T am inclined to think the demurrer would have been
good.”  Why would this be 80 ? Evidently, I think, be-
cause in that case it would appear in the bill itself that
the identical facts relied on to support the second bill had
been averred and proved in the first action, and by dis-
wissing the bill the Court had adjudicated upon them ;

(1) L. R. 1 Ch, App. 108, (2) At p. 115.
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in which case, as the learned Judge says, the question
having been once adjudicated upon could not be again
brought in question, except by a bill of review in the
same Court, or by appeal to a higher Court. If, therefore,
it does not appear on the face of this bill that matters are
alleged as ground for relief which were actually in con-
troversy between the parties in the action on the bond,
and adjudicated upon in that action adversely to the
plaintiffs, and as necessary for the determination of the
issues there raised, then, I think, to so much of the relief
sought a demurrer would lie. In Barrs v. Jackson (5.
Viee-Chancellor Knight Bruce says (4) : * Lord Ellenbor
ough certainly, and the Court of King's Beneh in Outram
v. Morewood (5), decided most accurately with reference
to the pleadings in that action at common law, that an
allegation on record, upon which issue has been once
taken and found, is between the parties taking it conclu
sive according to the finding thereof, so as to estop them
respectively from litigating that fact onece so tried and
found.”

The Attorney-General rather conceded on the argu
ment that the plaintiffs by the judgment on the bond were
estopped from averring either.that the plaintiffs’ names
had been forged or that the bond and agreement had been
obtained by the threats or means averred in the 2nd, 3rd,
and 4th pleas in the action at law ; but he contended that
grounds of relief were alleged in this bill quite separate
and distinet from those necessarily or actually involved
in the determination of the action at law, and so far as
these are concerned the bill was free from objection. 1
shall refer to this later on ; but, for the purpose of this
distinetion, as well as for the purpose of showing the
identity of the matters in controversy in the action on the
bond and those put forward here, it is necessary to dis-
sect the bill and see exactly what it does aver. The first
section avers that Alonzo Smith, the plaintiffs’ brother,
feloniously forged the names and signatures of the plain-
tiffs to these nineteen notes ; the third section alleges

(%) 1Y. &C. C. 586, (4) At p. 597.
(3) 3 East, 346, .
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that to the actions brought on these notes against these
plaintiffs by the defendants they “set up as a defence to
the said actions and each of them that the said promissory
notes and each of them were so feloniously forged as
aforesaid with intent to defraud, and the said actions and
each of them stood for trial at the July Cirenit Court for
the County of Albert ; but before the said actions were
brought on for trial the said defendants, by threatening
to prosecute the said Alonzo Smith upon the charge of
having feloniously forged said promissory notes as afore-
said, and by promising to forbear from prosecuting the
said Alonzo Smith for so feloniously forging the said pro-
missory notes aforesaid, and by working upon the fears
of the said plaintiffs for the safety of their brother, the
said Alonzo Smith, and by other undue, illegal and im-
proper pressure, induced the plaintiffs to enter into a cer-
tain agreement which is set out as part of the bill.”  The
4th section avers as follows : “ That afterwards, on the
14th day of October, 1886, the said plaintiffs, in conse-
quence of said threats (that is those set out in sec. 3, by
which plaintiffs were induced to enter into the agreement
to give the bond and mortgage), and other threats to
prosecute the said Alonzo Smith upon said charge of so
feloniously forging the said promissory notes as aforesaid,
and of other undue, illegal and improper pressure brought
to bear by defendants upon plaintiffs, and by working on
the fears of the said plaintiffs for the safety of their said
brother, Alonzo Smith, and in consideration of the defen-
dants promising to forbear to prosecute the said Alonzo
Smith upon said charge of so feloniously forging said pro-
missory notes as aforesaid, executed the mortgage,” efe,
The 5th section alleges that on the same Jday, October
14th, 1886, the plaintiffs executed the bond for $9,500 as
collateral to the mortgage, and aver that they were in-
duced to do this by the same threats as were alleged as
to the mortgage—the allegations in this particular in the
two sections, 4 and 5, being identical, and in the same
langnage., The 12th section is as follows : “ That the
plaintiffs were induced to enter into said agreement,
mortgage and bond for the purpose of preventing a prose-
cution by defendants of their brother, the said Alonzo
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Smith, upon the charge of feloniously forging the promis-
sory notes hereinbefore in this bill referred to, and in con-
sequence of the threats of the defendants to prosecute
their said brother, Alonzo Smith, on the said charges, and
the promises of the said defendants not to prosecute him
if said agreement

was entered into and mortgage and
bond executed,”

If we make a comparison between the
2nd, Srd, and 4th pleas in the action on the bond and the
allegations in the 3rd, 4th, and 12th sections of this bill,
it is impossible, I think, to say they are not identical ;
they allege firs: the forgeries, and then, as an inducement
to enter into the agreement, bond and mortgage, and the
consideration for them, the alleged threat to prosecute
Alonzo Smith and the alleged promise to forbear to prose-
cute,  The 12th section of the bill alleges this threat and
promise only as the inducement. 1 shall, however, not
overlook the words, *other undue, illegal and improper
pressure brought to bear by defendants upon plain-
tiffs,” contained in the extracts from the other see-
tions of the bill ; and to these I shall have occeasion to
refer when dealing with another point in the case. Having
shown the complete identity of the issues of fact raised in
the action at law with those tendered by that part of the
bill to which I have referred, let us see what the bill al

leg s was done with these issues. Section 6 alleges that
the said cause was tried on the 10th, 11th, 12th and 14th
days of January, and a verdict was given in favour of de
fendants.  When a pleader alleges in a pleading that a
cause was tried, he must be taken to allege that the issnes
raised in the canse were ftried ; and in my opinion,
when a pleader alleges in a pleading that a cause was
tried and a verdict given in favour of defendants, he must
be taken to allege that the issues joined in the cause were
tried and found in the defendant’s favour, Now, it is, in
my opinion, impossible for these issues to have been tried
and found in defendants’ favour so as to entitls them to a
verdict and judgment for the amount in dispute, without
necessarily negativing the existence of the threats and
promises relied on as a defence to that action, and now
put forward as a foundation for this. In my opinion, it
sufficiently appears, from the allegations and averments
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in the plaintiffs’ bill, that the defence in the suit at law,
and the attack in this, rest upon precisely the same facts;
that these facts have alveady been adjudicated upon, and
were ndeessarily adjudicated upon, in the action at law
for its determination, and therefore upon well settled
prineciples they must be considered as concluded between
these parties as to the same subject matter,

The bill alleges that a new trial in the action on the
hond was ordered by the Supreme Court of New Bruns
wick, but that on appeal to the Supreme Court of Canada
this decision was reversed for the reason, as the hill
alleges in sec. 6, that the pleas in that action averred
that the defendants (the bank) knew that the notes were
feloniously forged by Alonzo Smith, and therefore the evi
dence on that point which this Court thought inadmissible
liad been properly received.  The judgment of the Court
of Appeal is not published,®* but on the argument, the Af-
torney-General nsed before me what counsel for both
parties agreed was a correct copy of the Chief Justice's
judgment, concurred in by the other members of the
Court.  After dealing with the evidenes which, it was
contended, had been admitted improperly, and all of
which related exclusively to the matters arising out of
the defence raised by the 2nd, 3rd, and 4th pleas, the
Chief Justice says @ “ There was then no improper admis
sion of evidence, and the jury have found that the notes
were not forged, and that no threats were used. How,
then, the Court below concluded that there should be a
new trial is a mystery to me. I agree with the learned
Chief Justice that there was evidence on which the jury
might have found in favour of either party on this ques
tion.™  The oviginal case of The Halifar Banking Com-
pany v. Smith (6) was also cited before me.  From this it
appears that the case was tried before My, Justice T'uel,
and from his judgment, given on the motion for a
new trial, T ¢ite the following passage : “ At the trial n
Rt. John, in Junuary, 1880, two questions were left to the
jury, namely—First, Did the defendants indorse the pro-
missory notes in question or authorize their names to be

(G) 20 N. B. 462, *See 18 Can. 8. C, R. 710,
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indorsed ? Second, When the defendants signed the

“agreement, were they free and voluntary agents, or did

they execute it under undue pressure exerted by the
plaintiffs, or their duly anthorized agents 7 To the first
question five of the jurors answered * Yes," and to the
second, five said that they were free and voluntary agents,
and that they did not execute under undue pressure exert
ed by the plaintiffs or their duly authorized agents.  Upon
this finding a verdict was renderved for the plaintiffis.” I re
ter to these two judgments only to show that the allega
tions in the bill, as I interpret them, correspond, as one
would expect, exactly with the facts in reference to the
matters submitted to the jury’s consideration in the action
at law and their findings upon them.  Taylor, in his work
on Evidence, says (7) : “ 8o a verdict negativing any right
which a defendant sets up in his plea will estop him
from asserting that right as plaintiff in a subsequent ac
tion against his former opponent,” and he illustrates the
doctrine by the case of a defendant pleading a set-off and
failing in establishing it, citing Eastmure v. Laws (%),
and Rigge v. Burbidge () : see also Henderson v. Hen-
derson (10): Farquharson v. Seton (11) 3 Partridge v. Us
borne (12): Nelson v. Conch (13): Midland Ry. Co. v. Mar
tin(14).  The case of Howlett v. Tarte (15), . cited by
the Attorney-General, is not, 1 think, at variane»
with the principle of these cases.  Williams, J., in that
case says : “ 1 think it is quite clear, upon the anthorities
to which our attention has been called, and upon prin
ciple, that if the defendant attempted to put upon the
record a plea which was inconsistent with any tra-
versable allegation in the former declaration, there
wounld be an estoppel.”  And he illustrates the prin
ciple in this way (16) :  “ Suppose a defendant, in an av¢
tion for an instalment due on a bond, set up a release or
coverture, and issue taken upon it, and found against
the defendant, the doctrine of estoppel would prevent

(7) Tth ed. & 1699, (12} 5 Russ 195

(%) 5 Bing. N. C. 444, (18) 156 C. B.N. 8 99.
(M) 15 M. & W, 598, (14) 1803, 2 Q. B. 172
(10) 3 Hare, 100, (15) 10 C. B, N, 8. 814,

(11) 5 Russ. 45, (16) At p. 821,
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that defence being set up in an action for a second instal-

ment.”  See also Jewsbury v. Mummery (17).

This bill, however, seeks to set aside the agreement
and mortgage as well as the bond ; and unless the argu
ment of res judicata will reach these as well as the bond
which was the subject of the other action, there would
remain a relief sought by this bill not covered by this
ground of demurrer. It distinetly appears by the bill
that the bond and mortgage were given to secure the same
debt ; that they were one and the same transaction, made
at one and the same time, by and between the same par-
ties, in pursuance of the one agreement, for one and the
same purpose, for the same consideration, and induced
by the same threats and promises and under precisely the
same pressure and influence.  In the notes to the Duchess
of Kingston's Clase (18), it is said: “It is, however, well set
tled, ¥+st, that a judgment in one suit will be conclusive
in every other where the cause of action is the same and
can be sustained by the same evidence ; and next, that a
question which has been judicially determined cannot be
freed from the estoppel by a change in the form in which
it is presented for adjudication. A defendant who fails
to plead or prove that the bond was procured by fraud in
a suit on the mortgage will be precluded by the judgment
from relying on the fraud as a defence to a suit on the
bond : Lewis v. Menzell (19) ; while in Burke v. Miller
(20), a recovery on a note was, conversely, held con
clusive that it was due in a suit on a mortgage
given as a security for its payment.” This is, I think, the
principle acted upon in Priestman v. Thomas (21), and
many other cases, and should govern this ; otherwise we
should have the anomaly of a bond, the validity of which
was challenged on the ground of undue pressure, being
held good, while the mortgage, to which the bond was
collateral, was held bad on the ground of precisely the
same undue influence.

I come now to the position contended for by the At
torney-General, that the bill alleged an undue influence

(17) L. R. 8 C. P. 56. (20) 4 Gray, 114,

(18) 8 Bmith's L. C, 789 (Am. Ed.). (21) 9 P. D. 70 and 210,
(19) 2 Wright, 222,
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exerted by the defendants on these plaintiffs in procuring
this bond and mortgage, which was neither actually
raised by the pleadings in the action on the bond nor ne-
cessarily determined in the findings on the issue joined
in that case. It is true that in the sections of the bill to
which I have alveady referred, except the 12th, as well
as in the 8th, it is alleged that the plaintiffs were induced
to give this bond and mortgage in consequence of the
threats to prosecute and promise to forbear, and other
undue, illegal and improper pressure brought to bear
upon the plaintiffs, I must, however, reject these general
words as in any way aiding the plaintiffs, .\ Dbill must
allege facts ; it must allege what the pressure was; some
facts which, if proved, would in law amount to an undue
pressure.  These general words, therefore, if alone in the
bill, would be bad pleading, and must be so treated in
conjunetion with a specific allegation.  On the argument,
I asked the Attorney-General if he would point out to me
exactly the undue influence or pressure to which he al-
luded, outside of that produced by the threat to prosecute,
and his reply was : * The undue influence is this, that the
bank exercised an undue influence on the plaintiffs by a
threat that they would prosecute Alonzo Smith for the for-
gery:” and he cited Davies v. London Provincial Marine
Tus. Coo22) and Williams v. Bayley (23), as showing the
distinetion between the two eases,  If any such distine-
tion exists, it is perhaps sufticient for the determination
of this case that the bill alleges no such case as I have
pointed out. I can understand that there might be some
technieal distinetion betwesn the case where the person
influenced is, as in this case, the same person whose name
has been forged, and a case where the persons are differ
ent.  The plaintiffs in this case knew that their names
had been forged by their brother, or at all events they
have always alleged that : and they not only allege it in
this bill but swear to it.  They themselves, therefore, had
personal knowledge of the fact, and did not need to make
inquiry. Yielding, under such cirenmstances, to a threat
to prosecute, accompanied by a promise of forbearance in

(22) 8 Ch. D. 469, (23) 1 E. & L. App. 200,
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case the demand was acceded to, is, in my opinion, aptly
deseribed as stifling a prosecution.  If, on the contrary,
the plaintiffs had not been the persons whose names had
been forged, and they had, therefore, no knowledge
whether in fact a forgery had been committed, and they
had then, in order to shield their brother, yielded to
threats that he would be prosecuted, when perhaps no
such action was contemplated, this might appropriately
be termed an undue pressure. It is, however, in my opin-
ion, not necessary to discuss these fine distinetions for
the purposes of this case, for the bill does not, I think,
allege any other pressure or undue influence than the
threats and promises to which I have alluded, and which
were all in issue at the trial at law ; neither do I think
it was intended to do so. The bill in this suit, being an
injunction bill, is not only sworn to by the plaintiffs,
but it is supported by their joint and several affidavit,
which is attached to it.  In this affidavit each of the
plaintiffs deposes as follows : “That I entered into said
agreement and executed said mortgage and bond, which
this suit is brought to set aside, in consequence of the
threats of defendants, through their agents, to prosecute
the said Alonzo Smith eriminally for so forging said pro-
missory notes, and to save him from being so prosecuted.”

Thers is another allegation in the bill to which 1
must refer, though not much attention was given to it on
the argument. The 9th section alleges that in conse-
quence of the threats and promises, as set ont in refer-
ence to the bond and mortgage, no investigation was ever
made by the plaintiffs, or either of them, to ascertain
whether in fact Alonzo Smith owed the defendants the
sum of $19,000, or any sum; and it then goes on to allege
that from cireumstances that have since transpired (but
which are not mentioned), the plaintiffs  believe that
Alonzo Smith did not owe the money, and the
notes  were given to the defendants without any
consideration, and an account and discovery was
prayed of this indebtedness. T am unable to see
the plaintiffs’ equity as to this, In the first place
they  base their bill on the fact that their names
were forged, in which case they would not be liable on the
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notes, or be in any way interested in the account between
Alonzo Smith and the defendants. If the bond, agree-
ment, and mortgage arve set aside, as prayed, the plain-
tiffs are under no lability on them and they would have
no interest in the dealings between the bank and Alonzo
Smith on that ground. If the bond and mortgage
are not set aside, the plaintiffs’ Hability on the bond has
matured into a judgment, and it must be immaterial in
that case, so far as anything appears on the bill, whether
Alonzo Smith owed the bank or not. It is true that, by
the terms of the agreement, the plaintiffs were, in exe
cuting the bond and mortgage, subrogated to and stood
in the position of the defendants, as creditors of the said
Alonzo Smith, who, it appears by the bill, had assigned
his property for the benefit of his creditors ; and they
were entitled to receive the dividends, which the bank
wounld otherwise have got. I can discover nothing in the
bill which would entitle plaintiffs to any such account as
they pray, except under the terms of the agreement 1 have
just mentioned.  To claim under that would, however, be
to ratify as good what by the rest of the bill the plaintiffs
repudiate as bad, and so no such claim is intended to be
set up.  The other grounds: for setting it up s2em to me
to be untenable, T think the demurrer should be al-
lowed.

Demurrer allowed with costs, and costs of suit.
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WILEY v. WAITE Er AL

Practice—Demurrer After Answer—Judgment Creditor—Fraudulent Con-
veyance— Allegations in Bill to Set Aside.

A defendunt who has answered a bill eannot demur to it after its amend-
ment upon a ground of demurrer to which the bill was originally open.

Semble, n bill in a suit by a judgment creditor to set aside a convey-
ance made by the debtor to a third person, on the ground of fraud,
is sufficient if it avers that before the commencement of the suit exe-
cation upon the judgment was sued out and that it was avoided by
the conveyance, though it does not aver a return to the execution.

Black v. Hazen (1), discussed and distinguished.

This was a demurrer to the plaintifi's bill. The bill
and grounds of demurrer are sufficiently stated in the
judgment of the Court. The argument was heard Au-
gust 20th, 1804,

Lawson, in support of the demurrer :—

The bill should show that the plaintiff issued execu-
tion upon his judgment, and that the sheriff made a
return of pulla bona before the commencement of the suit:
Black v. Hazen (1). The amendment to the bill did not
cure this defect, as it only alleges that an execution was

*

issued on a date previous to the commencement of the
suit, and does not show when it was executed and re-
turned,

Blair, A.G., and Geo. L. Wilson, contra :—

The defendants having answered, it is now too
late to demur, as the same ground of demurrer was
open and available on the original bill: Daniell
Chan. P o Attorney-General v. Cooper (3) 5 Ellice v.

Goodson (4). Tt is not necessary to allege a return to the
execution previous to the commencement of the suit :

(1) 2 Han, 272. (3) 8 Hare, 166,
(2) 4 Am. Ed. pp. 409, 582, (4 3M. &C.

1894,

September 19
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Neate v, Duke of Marlthorough (5) : Benuett v, Mus-
grove (6) 5 Mountford v. Taylor (7). 1t is enough to
show that a fi. fa. has been sued ont. But we contend
that the plaintiff’s position as a creditor, though he had
not proceeded to judgment at all, would entitle him to
have a frandulent conveyance set aside, on the principle
laid down in Reese River Mining Company v. Atwell (S).

1804. September 19. Binken, J.:

A bill was filed in this cause in April last by the
plaintiff, as a ereditor of the defendant, Stephen P, Waite,
to set aside a certain conveyance of some real estate in
the parish of Andover, in Victoria County, on the ground
of fraud. The deed in question was made by Waite to
Geo, W, Murphy, one of the defendants, and the father-in-
law of Waite, and is dated the 20th day of May, 1890, The
bill alleges that on the 21st day of May, 1890, Murphy and
his wife conveyed the land in question to Emily Waite,
wife of Stephen I Waite ; that in June, 1892, Waite
and his wife mortgaged the property to the defendant,
Benjamin Kilburn, for the sum of $500 ; and that on the
27th day of June, 1892, Waite made an assignment of all
his real and personal property to the defendant Beveridge
in trust for the benefit of his creditors. The bill then
alleges facts and circumstances relied on as showing
fraud in Waite in making the transfer, and charges that
it was made without consideration, and for the pur-
pose of hindering and delaying creditors ; and by its
prayer asks for a declaration that the conveyance from
Waite to Murphy, and that from Murphy back to Waite's
wife, are frandulent and void : the bill also prays for an
account of the amount due on the mortgage to Kilburn, a
sale of the land and premises, and payment out of the pro-
ceeds, first of the amount due on the mortgage, and then
the plaintifi’s claim. The 18th and 19th sections of the
bill allege that the plaintiff obtained a judgment in the
County Court of York against Waite on the 21st day of
August, 1803, for $308.70, a memorial of which was then

(5) 8 M. & C. 407. (7) 6 Ves. 788,
(6) 2 Ves. Sen, 51 (8) L. R. 7 Ex. 847,
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(that is, when the bill was filed) on record in Victoria 1804,
County, and that this was the only memorial on record Wity
of any judgment against Waite. Though this bill was  Ware
only filed on the 16th day of April, 1804, it was stated by  paer, J.
counsel that it had been served some time before that,

On the 10th April the defendant Kilburn filed an answer ;

and on the 12th of the same month the other defen-

dants filed their answer. On the 9th day of May last, after
hearing all the parties, I made an order, on the applica

tion of the plaintiff, allowing him to amend his bill by

adding to the 19th section thereof the following words :

“For which amount” (i.e, the amount of the plaintiff’s
judgment), “ with interest, an execution was issued out of

the County Court for the County of York on the 21st day

of August, A.D. 1893, and was sent to James Tibbits, Es

quire, sheriff of the County of Victoria, who received it on

the 23rd day of August, A.D. 1893, and the said James
Tibbits, sheriff as aforesaid, afterwards, at the request of

the plaintiff’s solicitor, executed the said execution and

made a veturn of pulla bona thereto™ ; and as part of the

order 1 allowed the defendants 20 days after service, in

which to answer the amendment, if required. Instead.of
availing themselves of this privilege, the defendants, on

the Sth day of June last, filed a general demurrer to the
amended bill upon the following grounds : “That the
plaintiff’s amended bill does not disclose any right in the
plaintiff to equitable relief, inasmuch as it does not allege

that the plaintiff had, before the commencement of this

suit, exhausted his remedy at common law upon his judg-

ment obtained in the County Court of the County of York

against the defendant Stephen P. Waite, as referred to

in the said amended bill, in that it does not show that the
plaintiff has issued an execution npon the said judgment,

and that before the commencement of this suit any such
execution had been veturned nulla bona.”

The answers put in to the original bill admit the mak-
ing of the conveyances and the recovery of the judgment
by the plaintiff, and that he is the only ereditor who has
a memorial of judgment on file against Waite ; and they
all admit the allegations in the bill, that the land in ques

VOL. 1. NILER, 3
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tion is not included in the assignment for the benefit of
creditors, and they say it was not intended to be included,
as Waite at that time had no interest in it. The defen-
dants do not pretend that Waite has now, or had at the
commencement of this suit, any property whatever with
which to satisfy the plaintiff’s judgmept ; and the only
defence they set up is that the conveyance to Murphy and
the assignment from him to Waite's wife were made hona
fide and are in no sense fraudulent.

The demurrer was heard before me at the August
sittings, and on the argument the defendants’ counsel
relied solely upon the case of Black v. Hazen (9), as being
conclusive in his favour ; the argument being that this
suit could not be maintained until all legal remedies had
been exhausted, and that the bill should have alleged that
the execution in the plaintif’s judgment had been re
turned npulla bona before this suit was commenced ; and
that the adlegation as to the return of the execution was
vague and uncertain,

In reply to this the Attorney-General contended,
first, that as a matter of practice the defendants, after
having answered the original bill, could not demur fo
the amended bill, the alleged ground of demurrer being
open and available in the original bill ; and second, that
the plaintiff, being a ereditor of Waite, could maintain a
bill like this without having a judgment at all on the
principle laid down in Reese River Mining Co. v. AL
well (10), and similar cases, It seems to be a settled prae
tice that a defendant who has answered an original bill
cannot demur to an amended bill upon any cause of de-
murrer to which the original bill was open.  AtHorney
Generai v. Cooper (10 Ellice v. Goodson 112), and other
cases, support this practice.  Assuming, for the purpose
of the argument, that an averment such as that contended
for by defendants’ counsel is necessary, the defect was as
apparent on the face of the original bill as the amended
one. The amendment set up no new case, and prayed for
no different relief than that originally asked for. If the
bill is bad becaunse it does not allege a return of the execu-

(9) 2 Han. 272, (11) 8 Hare, 166.
(10) L. R, 7 Ex. 347 (12) 8 M. & C. 653,
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tion before the suit was commenced, it must be equally
bad as originally framed, when it contained no allegation
that execution had issued at all. The case of Black v.
Hazen, relied on by the defendants, has, in my opinion,
no application to this case. In that case there was no
question of a frandulent conveyance ; the bill only sought
an enforcement of the lien alleged to have been created
by the memorial, and there was nothing to show any diffi
culty in the way of realizing under an execution in the
ordinary manner. In this case the alleged frandulent
conveyances stand in the way of the plaintiff’s rights, and
it has always been held that in a case of frand the party
complaining could come into this Court and have the
fraudulent conveyance set aside, so that he might reap
the fruits of his judgment and execution, whereby he had
acquired a lien on the land : Neate v. Duke of Marthor
ough (13).  In Malloch v. Plunkett (14), a case similar in
its facts to this, Spragge, Vice-Chancellor, says : * The
proper course for the plaintiff was to come to this Court
in the first instance ; not to sell at law with an evident
cloud upon the title, purchase at one-twentieth of the
value, and then come to this Court as purchaser.” Mowat,
Viee-Chancellor, expressed his approval of this course in
Kevr v, Bain (5. In Black v. Hazen (16), the plaintiff’s
memorial was registered before any conveyance of the
property had been made to the defendant, who therefore
took subject to the lien ereated by the memorial, and the
validity of the transfer by Hazen was not in any way
attacked. But here the memorial was not registered until
after the conveyance to Murphy had been made. This
wonld be a cloud upon the title which it is right to have
removed before any sale takes place. In Smith v.
Hurst (17), a somewhat similar objection was made to that
raised by this demurrer, but it was overruled by the Vice

Chancellor, who cites as an authority the following pas

sage from Mitford on Pleading, in which Lord Redesdale
says: “ Courts of Equity will also lend their aid to en

force the judgments of Courts of ordinary jurisdiction :

(18) 3 M. & C. 407, {16) 2 Hun. 272,

(lf) sblar, 556, (17) 10 Hare, 30, at p. 48,
(15) 11 Gr, 422,
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and therefore a bill may be brought to obtain the exeen
tion, or the benefit of an elegit, or a fi. fa., when defeated
by a prior title, either fraudulent or not, extending to the
whole interest of the debtor in the property upon which
the judgment is proposed to be executed. In any case, to
procure relief in equity, the creditor must show by his
bill that he has proceeded at law to the extent necessary
to give him a complete title. Thus, in the cases alluded to
of an elegit and fi. fa., he must show that he has sned ont
the writs, the execution of which is avoided, or the defen
dant may demur : but it is not necessary for the plaintiff
See Mitford on Plead

to procure returns to these writs!”
ing, p. 126,

This authority is, I think, opposed to the defendants’
contention, and goes to show that the allegation in the
amendment is sufficient. It is, therefore, unnecessary to
discuss how far the case of Reese River Co. v. Atwell (18)
is applicable here, or where the bill is not filed on behalf
of ereditors. The principle of that case, as well as the re
lief obtainable, are discussed and explained by Mr. Justice
Strong in MeCall v. MeDonald (19), a case similar to this
in its main features,

Here it is admitted that the plaintiff obtained his
jud;pment and issned his execution before the suit was
commenced, and, according to the passage cited from
Lord Redesdale, that is suflicient to give him a complete

title 1o maintain the suit,

The demurrer must be overruled with costs, the de
fendants to have ten days from settlement of the order
to answer amendment to bill,

247,

(18) L. R. 7 Eq. 847, (19) 18 Can. 8. (.. R,
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HALL v. SLIPP.
Er parte STEPHEN B. APPLEBY, RECEIVER.

Allowance to Receiver.

While, as n general rule, a commission of five per cent. on receipts is
allowed to a receiver appointed by the Court, the allowance will be
increased wh wsusl work is required, or diminished where the
receipts are large or the trouble in their collection is insignificnnt.

This was an application for the' passing of the ac
counts of Mr. Stephen B. Appleby, who was appointed
receiver of the estate of George W, Slipp, pending the
hearing and determination of a suit brought by the ¢
ditors of Slipp to set aside a trust deed of his property ;
and also to settle the commission and expenses of the
receiver.  Mr. Appleby, having filed his accounts and
served copies thereof upon the solicitors in the cause,
together with a statement of his claim for disbursements
and personal gervices, the matter came on for hearing on
the 11th of SBeptember, 1804, The facts are stated in the
judgment of the Court.

Mr. I'l'lﬁ[! by, in person.
Blair, AG., and Carvell, for the trustees,

Pugsley, Q.C., C. A. Palmer, Q.C, and 4. H.
Hanington, for the ereditors.

1894. September 19. BARker, J. :—

I was desirous, before deciding upon the receiver's
accounts, to see upon what principle compensation to
such officials has usually been allowed. T regret that in a
matter of such general interest I had not an opportunity
of conferring with some of my brother Judges, because,
while it is important that a remuneration consistent with
the responsibility of the position should be allowed, it is
of equal importance that the position should not be made
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a means simply of absorbing the moneys of creditors and
others whose interests it is the duty of this Court to pro-
teet. 1

In Day v. Croft (1) the Master of the Rolls had ocea
sion to consider this question, and from his judgment on«
is warranted in saying that while, as a general rule, a
commission of five per cent. on receipts is allowable, ex-
ceptions are made in special cases, both in the way of in
creasing the amount where unusual work is required, or
diminishing it where the amounts are large or the trouble
is insignificant. The Master of the Rolls in that case said,
at page 491 : “There is no general rule which univer
sally prevails as to the allowance to a receiver. Where
the receipts consist of rents of freehold and leasehold
estates, five per gent. upon the amount received is most
frequently allowed. If there be any special difficulty in col-
lecting the rents on account of the sums being extremely
small, or of the payments being very frequent, as weekly
payments, then the allowance is inereased ; on the other
hand, if there should be very great facility in receiving the
rents, then less than five per cent, is allowed. . . . It can
not, therefore, be considered as an universal or general
rule that five per cent. should be allowed even upon the re
ceipts of rentsand profits. It may be increased if there he
any extraordinary difficulty, or diminished if there be any
extraordinary facility in the collection.” See also Beton on
Decrees, at p. 425, where he says five per cent. is the maxi
mum allowance. It appears in this case that the gross
receipts amount to $8761.65, of which $512.45 was paid
to the receiver by the trustees ; $2885 was cash in the
store; $4L906.85 is the proceeds of a sale of the stock, and
$3.313.50 is the amonnt of accounts collected. The receiver
has charged in his account all the expenses incurred by
him, so that any commission he may be allowed is his
own profit.  Under the authority here mentioned—and 1
may say that, so far as I am aware of the practice in such
cases in this Court, the same general rule has been
adopted—I am bound only to allow the receiver five per
cent. unless there are special circnmstances to bring this

(1) 2 Beav. 488,
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case within the exceptions to that rule. Five per cent.on
$8,761.65 would amount to $438.08—a sum so insignificant
in comparison with the amount claimed by the receiver
that it is evident his figures are unreasonably large, or
else the circnmstances must be most exceptional in their
character to warrant the charge.

The claim of the receiver is as follows :—
6 months’ care and responsibility of property

at §75 $450 00
45 days’ service at $10 450 00
27 days' service at $20 540 00
800 letters written at TBC. ..ocvvvvsoroissosrie 600 00
General services in managing the estate and set-

tling the accounts not enumerated in above 350 00

$2.200 00

Instead of five per cent., this sum amounts in round
figures to over twenty-six per cent. of the gross receipts.
It is evident, if the necessary expenses of administering
estates in this Court bear so large a proportion to the
amount involved as this, the practical result is simply to
enrich the Court's officers at the expense of the suitors.
In my opinion, however, the practice of the Court war
rants no such result ; and I think it only right to point
out that it is a mistake to suppose that those who act as
receivers are entitled to charge, or will be allowed, a re-
muneration made up on a seale of fees applicable to lead
ing counsel,

Objection was taken to some charges of rent paid by
the receiver, but the evidence, 1 think, shows that he had
the sanction of Judge Palmer for this expenditure, As
to the items charged for night watchmen, and costs in-
curred in suits brought for the recovery of debts, and
which have proved of no benefit to the estate, I think,
under the circumstance disclosed in the evidence, these
also must be allowed. As to the first, Mr. Appleby seems
to have thought employment of the watchmen a neces-
sary precaution for the safety of the stock, and in this he
says Mr. Carvell concurred ; and as to the other, the
receiver had Judge Palmer's general authority for the in-
stitution of suits in his discretion, and I am unable to say
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the receiver exercised a wrong disceretion in bringing the
actions, Al these charges will therefore be allowed.
Coming, then, to the receiver's own compensation, what
are the special circumstances which take this case ont of
the general rule I have mentioned ? Beyond the special
circomstances which render the employment of night
watchmen necessary, L see no mors responsibility in
volved in the care of this property than there wounld
always be in looking after personal property : and, beyond
the suits brought, and the costs of which I have allowed, 1
see no greater trouble involved in the settlement of the
outstanding accounts than there would ordinarily be in
cases of this kind. They always involve the examination
of books, and necessarily the expenditure of some time.
Neither is this a case requiring special skill. There was
no trouble in collecting the amount paid by the trustees,
or the cash in the store. The goods, which were sold at
anction, appear to have been all paid for practieally at
one time: I presume by the auctioneer. The only real
trouble, if there was any trouble at all, must have been
in collecting the $3.313 of accounts, many of which are
large amount of trouble
in proportion to the sum involved. The receiver has been

small, and no doubt would give

allowed disbursements of every kind, the expenses of night
watchmen and clerk hirve, in making up inventory, ete.;
and I think an allowance of five per cent. on the $512.45,
FINND and $4.906.85, in all $5,448.15; and of t:n per cent.
on the small accounts, amounting to $3,312, will be a lib
eral allowance. These two sums amount to $603. In
addition to this, fur the 27 days absent from home at
Hampton, and elsewhere, T will allow a further sum of
$200. This, added to the $603, makes $803 in all, at which
sum I fix the receiver's compensation. Of this he has
already been paid $500, leaving a balance of $303,

This does not include expenses of coming here on
this application.
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ALLAN v. ROWE,

Landlord and Tenant—DBuilding Erected for Trade Purposes—Right of

Removal —Injunction,

The lessee of land vnder a le renewable from term to term at his
option, affixed to the soil a dwelling-house with a shop in the lower
storey

Held, that his acts under the circumstances furnished evidence of his
intention to annex the building to the freehold, and that its removal
by him was restrainable by injunction,

Doran v, Willard (1) and Fowler v. Fowler (2) distinguished

This was a suit by a landlord for an injunction to
restrain his tenant from removing a building erccted by
the latter during his term. The facts arve fully stated in
the judgment of the Court,  Arvgument was heard the
19th of 8 'pll'IIIlu‘l'. 1894,

Pugsley, Q.C., and W. W. Allan, for the plaintiff:

Earle, Q.C., and R. Barry Sunith, for the defendant

1804, October 16. BaARkgr, J. :

The bill was filed in this case to restrain the defen
dant Rowe from removing a house from a lot of land in
the city of Monecton, of which he was the tenant nnder
the plaintiff. I granted an exr parte injunction at the
commencement of the suit, which, in an application to
dissolve, and after hearing the parties, I continued until
the hearing, for reasons which I gave when disposing of
that motion. On the hearing before me it appeared that
the facts are as follows : By an indenture, dated An
gust 16th, 1890, the plaintiff demised to the defendant
Rowe a lot of land on the south side of Main Street, in the
city of Moncton, for a term of 12 years, at a yearly rent
of $125, payable quarterly. At the expiration of this term
the lessee has the right to extend the term for eight vears
on paying an additional rent of $5 a year, and on the ex
piration of the eight years to further extend the term for

(1) 1 Pug. 858, (2) 2 'ug. 488.
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five years on paying an additional $5 a year, and so on,
at the expiration of each five years, to extend for another
five years on paying an additional rent of $5 a year ; so
that the lessee really has the right to a perpetual lease
if he chooses to pay the advanced rent.  The lease con
taing a covenant for the payment of the first twelve
years' rent, a covenant against carrying on noxious trades,
or the sale of liquors, @ proviso for re-entry for non-pay
ment of rent in arvear sixty days: and upon such re-entry
the lessor is to have and hold all buildings and improve
ments thercon standing. Rowe entered into possession
under the lease and paid the rent.  The lot of land in
question is in the central and business portion of Mone
ton, and has a frontage of about 20 feet on Main Street
and extends back about 80 feet, The lot when Rowe
leased it was vacant. He soon afterwards erected a two
storey wooden house upon it, and it is in reference to the
removal of this house that this suit arises. Before com
mencing to build, an excavation for a cellar under the
main building was made about 20x38 feet, and extend-
ing the entire width of the lot on the street line, at which
part the excavation was about five feet deep, while at the
rear it was about three, Part of the earth so excavated
was removed from the lot altogether, and part was used
in filling in an old cellar, a part of which was on this lot,
and the remainder on an adjoining lot, owned also by the
plaintiff. In the cellar so excavated, mudsills eight inches
square were placed, fastened together at the ends ; and
on these stood a number of posts about six or seven feet
in height, arranged at intervals all around. These posis
were spiked to the mudsills, and on top of them rested
the sills of the main house, which were also spiked to the
posts. Ro that the mudsills, posts and house were all fas-
tened together and formed one structure. The house was
then erected in the ordinary way. As an addition to the
house, Rowe removed from some other place a wooden
building to the rear of this lot, and placed it on blocks on
top of the ground. He widened it some six feet so as
to make it cover the whole width of the lot, raised the
roof and connected the roof with the roof of the main
house, giving the whole structure the ontside appearance
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of one building. The size of this added building, when
completed, was about 20x16, and it had three storeys, two
of which were used in connection with the lower storey
of the main building, and the third as a part of the upper
storey of the main building. The main building was fin
ished as follows : The lower storey was used by Rowe as
a shop, in which he carried on his business as a plumber,
and in connection with which he also used the two lower
storeys of the back building : while the upper storey of
the main building and the upper or third storey of the
other building were together finished as a tenement. They
consisted in all of seven rooms, four in the front and
three in the rear, besides a water-closet also in the rear
building. The front building was completely  finished,
plastered, painted, the walls papered, and direct com
munication made with the back building, in which the
kitchen and two other rooms were, This tenement was
supplied with water from the street main, and the water-
closet was connected with the Main street publiec sewer §
the water pipes and sewerage pipes  necessary for
these purposes having been put in by Rowes when con
structing the house, and as necessary for its convenient
use and occupation.. He also placed in the cellar a fur
nace, from which hot air was conducted to the upper part
of the honse through registers.  This tenement was ocen
pied by a tenant until recently at a rental of $20 a month.
The spaces between the upright posts in the cellar were
filled in by two-inch planks placed outside of the posts, and
kept in position by being fastened where required, or by
the pressure of the earth where that means availed for
the purpose. It was stated in evidence that this was a
usual way of building such houses by those who built
dwelling houses, on their own land, and that the usual life
of mudsills such as these, exposed as they were, was about
twelve years, when they would require renewing, and
that it was a simple job to remove the plank sides of the
cellar, and substitute brick or stone. It also appeared in
evidence that the removal of houses of this description
was not unusunal, and that it could be done without much
difficulty. In the case of this one the back building re
quired to be torn apart and disconnected from the front,
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and the posts supporting the front building required to be
torn apart and disconnected from the house sills, and the
water and sewerage piping disconnected. By means then
of jackscrews and other appliances the building conld be
raised and moved, the permission of the City Couneil for
the necessary oceupation of the street for the purpose be
ing first obtained. Rowe in his evidence stated that the
total cost of this building was about $1,800,

The defendant Rowe claims the right as between him
self and his landlord, the plaintiff, to remove this house
and buildings at any time during his term, and this is the
solg question involved in this suit.  Judicial decisions
both in England and elsewhere have varied so much in
determining the limits within wheh the maxim “ quicquid
plantatur solo, solo cedit ™ should be applied as betwen
landlord and tenant, that one canunot, except in very plain
cases, feel altogether free from doubt. It does, however,
seem clear that of all the classes of cases in which this
question of fixtures can arise, Courts have allowed the
greatest latitude and indulgence in favour of tenants as
ainst their landlords,  Lord Ellenborough laid down
this rule in Ehees vo Mawe (3), and it has never been de
parted from.  Neither can it be said at the present day
that the maxim to which I have referred is one of univer
sal application.  Other considerations than a mere aflix
ing to the soil, enter into the determination of the vari
ous cases which avise, Take, for instance, all that ¢k
of fixtures known as trade fixtures.  There are numerous
instances to be found where, though affixed to the soil,
in the sense in which that phrase is used in the anthorities,
and actually intended to be o affixed during the demised
term, they are nevertheless removable by the tenant. The
various Kinds of machinery used for the purposes of trade,
and the buildings used as aceossories and which require
an aflixing to the soil for their use, are familiar instances
of this. In this present case, I have myself no doubt that
the front and main building was to all intents and pur
poses affixed to the soil, and that the added building, with
which it was strocturally connected and as a part of

(8) 8 East, #8; 2 Smith's L. C. 169
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which it was used, became also affixed to the soil, though
it rested upon blocks not let into the soil.  Mr. Earle
frankly admitted this proposition, and 1 shall therefore
not elaborate it,  Neither is this a case of trade fixtures,
As pointed out by Kindersley, V.Cin Whitehead v. Ben-
nett (4), there is a great differenc: between buildings nsed
for the purposes of trade, and trade fixtures. This pro-
position was also frankly admitted by Mr. Earle ; so [
need not waste time in disenssing questions which, it is
We have, therefore,
to deal with the case of a tenant’s rights to remove build

conceded, do not arise in the cas

ings erected by himself which are not trade fixtures, and
which were aflixed to the soil by the tenant when he built
them and so remain. 1 have carefully examined all the
cases cited at the hearing, and many others in addition ;
and I have not been able to find one where it has been
held, in the absence of contract between the parties, or
some right established by statute, that a tenant had a
right to remove such buildings, except where they were
assessory to trade fixtures which were removable: for
instance, bnildings affixed to the soil, but nsed for rhe
protection of trade fixtures, or for some other purpose
connected with them, and to aid in their use : in which
latter eases, if 1 read the anthorities correctly, it is im
material whether the buildings be large or small, or built
of wood or stone.  Take the case of Wake v. Hall (5.
cited hy Mr, Earle, as an illustration.  There the build
ings were of brick or stone, and with foundations sunk
to a considerable depth (see page 296).  Though this was
not a case of landlord and tenant, it was sought to have
it governed by the prineiples applicable to that eelation.
Lord Selborne, at page 301, is thus reported : “ Not miueh
light for the determination of this question is (in my
judgment) derivable from the law of removable fixtures,
Buildings of this character are certainly not removable
fixtures, as between landlord and tenant, without a con
traet to that effect (unless they come within the 3rd see
tion of 14 & 15 Viet. . 25), whether they are erected Jor
trade or for any other purpose. 1 do not dwell upon this

(4) 27 L. J. (N. 8.) Ch. 474. (5) 7Q. B. D, 205,
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(which I have always understood to be clear law), because
it is very satisfactorily dealt with by the able judgment
of Vice-Chancellor Kindersley in Whitehead v. Ben
nett (6). . . . As between landlord and tenant, the tenant
makes the buildings which he erects part of that land in
which he has himself an estate in possession, the rever-
sion being in the landlord. It is by virtue of his tenure
of the land, and of the terms of that tenure, that he is
ton the one hand) enabled to erect such buildings, and
(on the other hand) prevented from pulling them down.
He cannot commit waste, and that is the only reason, that
I am aware of, why he cannot pull them down and re

move them during his term.”

In Bunnell v. Tupper (7), decided in a country where
it i recoguized, as I shall hereafter point ont, that the
conditions are the same as with us and different from
those which exist in older and longer settled countries,
the doctrine to which I have allnded is affirmed. After
citing Lord Ellenborough’s classification of cases in Flices
v. Maie (8), Burns, J., in delivering the judgment of the
Court, says : “ If the barn in this case had been erected
by a person who was merely a lessee of the premises, then
the question would be whether the erection was for the
purpose of a teade or for agricultural purposes, for there
is a distinetion to be drawn in this respect, even in the
third case (dandlord and tenant) put by Lord Ellenbo
ough. If the erection is for agricultural purposes, then
it ix, as between landlord and tenant, a question whether
the building is attached to the soil or not ; and if vesting
upon the soil merely by its own weight, or not attached
to the soil in any way, the question is to be decidd
favonrably to the tenant, and the question is not whether
the erection was intended to be temporary or o long as
the tenant enjoyed the premises, or to enable him the
more advantageously to carry on the business of farming.
We know that farming operations cannot properly be car
vied on without sufficient barns; but if a tenant who takes
a farm without a sufficient barn, being under no obliga
tion to build and leave a barn at the end of his term, yet,

(6) 27 L. 3. (N. 8.) Ch. 474. (7) 10 U.C. Q. B. 414. (8) 3 Enat, 88,
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for his own convenience and to render the farm beneficial
to him, does build a barn and attaches it to the freehold,
he cannot afterwards remove it.  If he takes care not to
attach it to the soil, then it evinees an intention on his
part that he never intended it to be more than a personal
chattel ; and, though it be necessary to enable him the
better to carry on his farming occupations, yvet, as his
occupation of the property is but temporary, the barn will
be considered as but ancillary to the person, and not
to the property.  In the case of trade fixtures erected by
the tenant, though they be erected as attached to the free-
hold, yet they are considered as personal property, on the
ground that they are ancillary to the trade carried on by
the person, and not ancillary to the freehold.” In the
same case, at page 422 of the report, the Court say : “1In
the case of the tenant oceupying for purposes of trade,
physical annexation does not constitute the erection part
of the freshold : neither does it do so in the case of the
owner who puts up erections as ancillary to the trade.
In the case of the agricultural tenant, his intention whe
ther the building shall be treated as a part of the free
hold is evineed by the fact whether there be a physical
annexation.”  This case was decided nearly forty yvears
ago, and at that tims the difference between the methods
of affixing buildings to the soil in this country and in Eng
land was pointed out in the same way as was done by the
Supreme Court of this Province in Doran v. Willard (9.
In Van Ness v. Pacard (10), a similar question came
before the Supreme Court of the United States.  In that
case a tenant built a house two storeys high on a lot in
the City of Wasghington ; there was a stone cellar founda
tion under the main building and a shed attached. The
tenant, who was a carpenter, erected the building with a
view to cavrying on his business as a dairyman, and as a
residencg for his family and servants engaged in the busi-
ness.  After reviewing English authoritied and alluding
to the distinction drawn by them between trade and agri-
cultural fixtures, Story, J., says (i1): “ Then, as to the resi-
dence of the family in the house, this resolves itself into

(9) 1 Pug. 858, . (10) 2 Peters, 141, (11) At p. 148,
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the same consideration. If the house were built prinei-
pally for a dwelling house for the family independently
of carrying on the trade, then it would doubtless be
deemed a fixture, falling under the general role, and im
movable,  But if the vesidence of the family were merely
an acecessory for the more beneficial exercise of the trade,
and with a view to superior accommodation in this
particnlar, then it is within the exception.”

Applying the principle of these cases to the present
one, I should feel justified in holding that the building in
question was not removable by the defendant Rowe, and
that the plaintiff had a right to have him restrained from
doing so. 1 am, however, referred to the cases of Doran
vo. Willard (12) and Fowler v. Fowler (13), which are of
course binding upon me : and it is argued that these cases
settle it as law that it is always a mere question of inten
tion whether the alleged fixtnres will be held to be so or
not. These were not cases of landlord and tenant, though
they are in accord with Bald v. Hagar (14). In Doran v.
Willard, the Conrt extended rather than narrowed the doe
trine by which buildings are said to be aftixed to the free
hold, and the obvious distinetion between the case of a
tenant for years and the owner of the soil is pointed out.
Il you substitute the agreement to purchase the lot in
that case for the lease in this case, the circnmstances of
the two are almost identical, except that the building here
has the characteristies of permanence in a much greater
degree.  All that that ease decides is that where a party
owning land builds on ‘hat land, with an apparent inten
tion that the building should becomes part of the land,
it will become so whether it is affixed or not. So, in
Foiwler v. Fowler, it was held where the structure was not
affixed that the intention wonld govern. I am unabl:,
however, to see in either of these cases, or in Holland v.
Hodgson (15), on which they were decided, anything to
warrant the proposition that where buildings, as in this
case, have been in fact aflixed to the freehold they wonld
still retain their character as chattels because it was the
tenant's intention when he built them that they should

) 1 Pug. 858, (14) 9 U. C. C. P, 882,
) 2 Pug, 488, (1M L. R.7C. P. 828,
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do so.  There, of course, may be cases where an under
standing, express or implied, might exist between the
landlord and tenant by which such buildings would not
become part of the freehold 5 but, in the absence of that,
I am unable to see how it can be said, in a case like this,
that the tenant who does affix to the freehold buildings
not trade fixtures has not thereby, as the Court, in Bun
nell v. Tupper (16), say, evineed his intention that they
should be so aftixed and become part of the land.

In Whitchead v. Bennett (17), an authority which has
the endorsement of Lord Belborne in Wake and Hall (18),
and which has ever sinee been considered settled law, it ap-
peared that a lease wasx made for twenty-one years from
September, 1852, of certain real estate, upon which the
tenant erected certain brick buildings, which were used
by him for the purpose of his business. In 1857, and dur
ing the term, the tenant was about removing the build
ings as in this case, wherenpon an injunction was applied
for to restrain him. In deciding this motion, Kindersley,
V.0, after alluding to the broad distinetion between
trade fixtures and buildings used in trade, says : = Sup-
pose the case of a building or ntensil which, by the rule of
law, a tenant might remove as a trade fixture, if there is
anything which is a mere accessory or adjunet to it, and
has no other existence or purpose, then, if you may re
move the principal thing, you may also remove the acees-
sory.  Among the many cases upon this subject, there is
not one which has determined that, even in the most
favourable circumstances of landlord and tenant, a tenant
has a right to remove any building which he has erected
merely because it is used only for the purposes of trade ;
and if the argnment used in this case is allowed to pre-
vail, it can only do so in such a manner as may be fol
lowed up to its legitimate consequences ; and it would be
laying down a rule that whatever a tradesman erected,
however substantial and however firmly let into the free-
hold, yet, if the identity is preserved, the tenant might
remove it. Such a rule is established nowhere, Not only
is there no such decision, hut there is not even a dietum

(14) 10 U, €. Q. B. 414. (17) 27 L. J. (N. 8,) Ch, 474

(18) 7 Q. B. D. 205.
VOL, L., N B.ER, 4
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that can bear any such construction,” It is true that in
that case the buildings in question were built of brick or
stone, and may have been incapable of removal without
a destruction of the fabrie, and in no other way than by
taking down the structure and removing it as so much
building material.  However much the difficulty or ex-
pense in the way of removal may be a factor in determin
ing the intention of the party who erected the structure,
this is not, to my mind, the ratio decidendi of this case,
The principle, in my opinion, applies equally to a case
like the present, where the building in question is simply
a dwelling house with the lower storey used as a shop,
admittedly aftixed to the freehold, not a trade fixture, and
built in the way such houses are usually constructed in
this country by owners of the land for their own ocenpa
tion, and with the additional element, which was wanting
in Whitehwead v. Bennett, that the tenant held an absolute
right to hold the land in perpetuity. 1 should myself
come to the same conclusion under the rule laid down by
Lord Blackburn in Holland v. Hodgson (19). At page 334
he says : “ There is no doubt that the general maxim of
the law is, that what is annexed to the land becomes
part of the land : but it is very difficult, if not impossible,
to say with precision what constitutes an annexation suffi-
cient for this purpose. It is a question which must de
pend on the circumstances of each case, and mainly on
two conditions, as indicating the intention, viz, the de
gree of annexation and the object of the annexation.”
And at page 335 the same learned Judge says : “ Perhaps
the true rule is, that articles not otherwise attached to
the land than by their own weight are not to be consider-
ed as part of the land, unless the circumstances are such
as to show that they were intended to be part of the land,
the onus of showing that they were so intended lying on
those who assert that they have ceased to be chattels,
and that, on the contrary, an article which is affixed to
the land even slightly is to be considered as part of the
land, unless the circumstances are snch as to show that it
was intended all along to continue a chattel, the onus

(19) L. R.7C. P. 828,
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lying on those who contend that it is a chattel.” This
case was one of mortgagor and mortgagee ; but, assuming
that the rule laid down is applicable to the relation of
landlord and tenant, how has the defendant Rowe here
disproved the prima facie case against him arising from
the building being affixed to the soil 7 How has he dis-
charged the onus of proof that the building, though ad-
mittedly aftixed to the soil, still retains its character of a
chattel removable at his will 2 For reasons which I have
already mentioned, and which I need not recapitulate, I
think he has not done so. On the contrary, I think, and
so find, that, in affixing the buildings to the land as he
did, the defendant Rowe intended them to become part of
the land and remain there. It was the only way in which
he conld make the land useful. In arriving at this con
clusion, I do not wish it to be said that I have ignored the
declarations of Rowe as he gave evidence of them in refer-
ence to removing the building, at or about the time the
parties were negotiating as to the terms of the lease.
That such declarations were made is denied by the plain
titf ; but, assuming that they were made as the de-
fendant Rowe states, I am unable to attach any weight to
them in view of his actions. If he intended building a
house removable at will, T can only conclude that he
either abandoned that intention, or else that, without be
ing aware of the results, he erected it in a manner which
defeated his intention as expressed. I am unable to see
how a dwelling house erected by a tenant for years on the
demised premises in the way this one was can retain its
character as a removable chattel, simply by the declara-
tion of the tenant, before the building was erected, of his
intention that such should be the case.

In my opinion this building is not removable by the
tenant Rowe.,

As a second point, Mr. Earle contended that the
plaintiff was sustaining no damage by the removal, and
that for this reason no injunction would be granted.
Some evidence was given by Rowe that he intended, as a
security to the plaintiff for his rent and taxes, replacing
this building by another to be used as a photograph sa-
loon. 1 do not attach any importance to this. Neither do
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I think the case of Doherty v. Allman (20) applicable to
this one. If the building erected by Rowe was not re-
movable without plaintifi’s consent, as in my opinion it
was not, I think he had a right to come here and have
the removal prevented. This was the course adopted in
Whitchead v. Bennett (21), and other cases,

Mr. Earle also contended that plaintiff was estopped
by acquiescence from asking the intervention of this
Court.  Iintimated to him at the argument that T thonght
the plaintiff has not been guilty of much laches,  In
about nine or ten days after he was first made aware of
Rowe's intention to remove the building he applied for the
injunction. The chief complaint was, that when the plain
tiff was first made aware of Rowe's intention, he did not
in any way protest or assert any right: and that if he had
done g0 Rowe would not have disconnected the two build
ings or made the other preparations for removal.  What
Rowe did, he did as claiming a right, and not becanse
plaintiff did not assert his rights, Tt is not usnal for per
sons to advertise to their opponents their intention to

apply for an injunction when the only effect wonld he to
hasten the accomplishment of the act sought to be re
strained. 1 think there was no acquiescence,

I think the injunetion restraining the defendant Rowe
from removing the building in question should be made
perpetual, and plaintiff must have a decree accordingly,
with costs,

(20) 8 App. Cas 700 (21) 27 L. J. (N. 8.) Ch. 474,
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AHEARN v. AHEARN Ekr AL

Deed—FEstate—Provision Inconsistent with Extate Granted by Premises
and Habendum—Construction.

Land wus conveyed by A. and wife by deed for the expressed considera.
tion of £25 to their daughter and her husband and * their heirs
forever, and to them only.” ** To have and to hold to them and their
heirs only, to their sole use and benefit and behoof forever. And be
it remembered that the said (grantees) shall nos sell, grant nor bar

gain the said lot of land nor any part or portion thereof, bus that it
shall be kept to the true intent and meaning of within.”

Held, that the grantees took an estate in fee simple.

Thix wax a suit brought by the plaintiff, as widow of
Richard Alearn, for an admeasnrement of her dower in a
piece of land formerly belonging to her husband under a
conveyance to him and his former wife Martha, from one
Jonas Fitzherbert, The only point was whether this con
veyance vested in Richard and Martha Ahearn an estate
in fee simple, or a life estate, as it was admitted that In
the former case the plaintiff wounld be entitled to dower.
The deed in question is sufficiently recited in the judg
ment of the Court.

A. B. Connell, for plaintiff.
D. MeL. Vinee, for defendants.

1894, October 16. BARKER, J. :—

The only point involved in this case is the construe-
tion to be placed on a certain deed from one Jonas Fitz-
herbert and Abigail Fitzherbert, his wife, to Richard
Ahearn and Martha Ahearn, his wife, set out at length in
seetion two of the defendants’ answer.  The bill was filed
for an allotment of dower in the land conveyed by this
deed ; and at the hearing counsel for both parties ad
mitted that the only point to be determined was whether
this conveyance operated so as to convey the fee in Ahearn
and wife, as contended by the plaintiff, or only a life estate,
as contended for by the defendants, In the first case

1804,
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it was admitted that the plaintiff was entitled to dower,
and in the second case it was admitted that the bill must
be dismissed. The conveyance in question is dated Au-
gust 4th, 1856, and, for an expressed consideration of £25,
the receipt of which is acknowledged in the deed, conveys
tae land by the following langnage : * Have granted, bar-
gained, sold, released, aliened and confirmed, and by these
presents do grant, bargain, sell, release, alien and con
firm unto the said party of the second part, and to their
heirs forever, and to them only, that piece or parcel of
land,” ete.; (here follows the description of the premises)
“together with all and singular the hereditaments and
appurtenances thereunto belonging or in any wise apper
taining, and the reversion and reversions, remainder and
remainders, rents, issues and profits thereof, and all the
estate, right, title, interest, claim and demand whatsoever
of the said parties of the first part in law or in equity of,
in and to the above bargained premises, to have and to
hold to the said party of the second part and their heirs
only, to their sole use and benefit and behoof forever,
And be it remembered that the said Richard Ahearn or
the said Martha Ahearn shall not sell, grant nor bargain
the said lot of land, nor any part or portion thereof, but
that it shall be kept to the true intent and meaning of
within.”

Mr. Vinee contended that by a true construction of
this conveyance, as well as by the evident intention of
the grantors, a life estate only was created in the gran
tees, with a remainder over to their heirs as though they
had been mentioned by name ;  and as indicating
this intention, he relied upon the absence of the word
“assigns ' ; and also upon the fact, which was admitted,
that the grantee, Martha Ahearn, was a daughter of the
grantors ;: and also upon the last clanse in the instrun
ment, which was, as he contended, a restraint upon alien
ation by the grantees,

It was not very strenuously nrged that the words in
the granting clause of the deed, if uncontrolled by other
parts of the instroment, were not apt and sufficient words
to convey an estate in fee to the grantees, The language
is, I think, technically aceurate for that purpose. A con
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veyance to A, and his heirs creates a fee, and if you add
the words “and to them only,” as here, it is still a con-
veyance to A, and his heirs, and that conveys an estate in
fee. Watson, in his Equity treatise, p. 181, says : “ An
estate in fee simple is properly created by a limitation to
a person and his heirs. The word ‘assigns’ is usually
added, but is not necessary. Unless the word *heirs)
being the proper word of limitation, be used, a life estate
only will, as an almost universal rule, be ereated under a
deed.”  Bee Holliday v. Overton (1)

It must be assumed, therefore, that when the word
“heirs” is used, all intention of creating only a life estate
is negatived. Particularly is that the case where the ha-
bendum clanse corresponds, as it does here, to the grant-
ing clause, This conveyance professes to be made, and 1
must take it as having actually been made, for a valuable
consideration, and as an ordinary purchase, and not in
any way, as Mr, Vince contended, as a gift from the gran-
tors to their daughter and for her benefit. If, however,
the fact were as he contends, the argument would, |
should think, be stronger, in evineing an intention to hene-
fit the daunghter by giving her the more valuable estate
than merely one for life. The construction is, however,
not to be arrived at by such considerations. Ree A peher
v. Urquhart 2); Meyers v. Marsh (3 : Owston V.
Williams (4). In these two last mentioned cases the ha-
bendum clause was inconsistent with the premises or
granting clause; the latter, however, was held to prevail,
In Oweston v. Willinms (4), Robinson, C.J., says: * But no
doubt it has been a rule very early laid down, that a deed
is to be construed most strongly against the grantor, and
that when he has by the premises in the deed most
plainly granted an estate to A, and his heirs, he cannot
retract that disposition by using words in the habendum
utterly inconsistent with the grant of such an estate.”
The same learned Judge in Weyers vo Marsh (3), in speak
ing of the same rule, says: “ This ride, it is said, isa cons--
quence of the maxim, that deeds shall be construed
most strongly against the grantor, and therefore that he

(1) 156 Beav. 480, #OU.C.Q. B 242
12) 23 Ont, 214 4) 186U C.Q B, 405,
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shall not be allowed to contradict or retract, by any sub-
sequent part of the deed, the gift made in the premises.
And it is in many books given as the common illustration
of this rule, that if land were given in the premises of a
deed to A, and his heirs, habendum to A, for life, the ha-
bendum is void, because it is utterly repugnant to and
irreconcilable with the premises.”

It seems clear, therefore, both upon principle and au-
thority, that even where the habendum clause is repug-
nant to the granting clause, the latter prevails as deter-
mining the nature of the estate created. A fortiori would
thix be the case where these two clanses agree, and the
only reason for eutting down their effect is based upon
a provision such as that found in the concluding part of
this conveyance, and by which the grantees are sought to
be restrained from selling the land in question,

Watson, at page 200 of his Compendium, lays down
this rule : * A tenant in tail canmot, any more than a ten-
ant in fee, be restrained by any condition, proviso, limita-
tion or otherwise from exercising his right of alienation,
unless in those cases in which estates have been granted
by the crown to particular families in tail as a reward
for services, or by the country by special acts of parlia
ment:” for which the author cites a number of authorl-
ties, to which may be added Doe dem. Barter v. Bar
ter(3), which is identical in principle, though not in
its facts, See also Lairo v. Walker (6), where a similar
clause was held void as being altogether repugnant to
the grant,

I think this conveyance carried the fee to the grantee
and not a life estate, in which case, as admitted by coun-
sel, plaintiff is entitled to her dower.

(3 4 AlL 131, (%) 23 Gr. 216,
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LE BLANC v. SMITH.

Practice—Death of Plaintiff—Dismissal ot Bill—Costs—Supreme Court in
Equity Act, 1590 (53 Viet. ¢. 4), ». 95,

Wiiere, on the death of a sole plaintiff, the Court, on the application of
the defendant, orders that the legal representatives revive :}he suit, or,
in default, that the bill stand dismissed, such dismissal will be with
out costs,

Thix was an application made under the Supreme
Conrt in Equity Aet, 1890 (33 Viet, ¢. 4), s 98 (1), for au
order that the legal representatives of the deceased plain-
tiff revive the suoit, or, that the bill be dismissed. The
facts fully appear in the judgment of the Court. Argo
ment was heard October 16th, 1894,

C. A. Palmer, Q.C., and Welsh, for the motion.

A. [ Trueman, contra,

1804, October 19. BARkenr, J.: -

The snmmons was issued in this suit on the 13th of
January, 1893 ; the bill was filed and served on the 20th
of March, 1803, and the answer was filed and served on
the 27th of May, 1893, The plaintiff died on the 11th of
June, 1803, since which time no step has been taken. This
is an application made under sect. 98 of the Supreme
Court in Equity Act, 1800 (1), for an order that the legal re-
presentatives of the deceased sole plaintiff should revive
the suit within a limited time, or, that the bill should be
dismissed. The only question which arises is, whether
the bill should be dismissed with, or, without costs, Notice
of motion was served npon the administratrix of the de-
ceased plaintiff, and upon his children, and they appeared

(1) * When a suit abates by the death of a sole plaintiff, the Court,
upon motion of any defendant made on notice served on the legal
p tive of the d d plaintifi, may order that such legal’
representative do revive the suit within a limited time, or that the bill
be dismissed ; on the death of one or more of several plaintiffs or defen”

dants in any suit, where the cause of action shall not survive, it shall
only abate as to the person or persons so dying,. "
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by Mr. Trueman, as counsel, and objected to any or
der dismissing the bill with costs. My attention
was tnrned to several aunthorities, which, with some
others, I have examined. The result has been that 1 think
Mr Teneman's contention is correct: and the order must
be made in the terms asked for by him. The section in
question is copied from English Chancery Order xxxii,
No. 4, passed the 8th of May, 1845, See Morgan’s Chan-
cery Orvders (2).  The principal cases relied on were
Chowick v. Dimes (3), decided in 1840 ;. Lee v Lee (4),
decided in 1842, and Hill v. CGaunt (5), decided in
November, 1860,  In the first of these cases the Master
of the Rolls made the order without costs, and in Lee v,
Lee (), the Viee-Chancellor refused to make any order at
all.  Both, however, agree in thinking that no costs
should be given. At all events the Vice-Chancellor in the
latter case, after reviewing all the cases, gives what seems
to my mind unanswerable reasons for the rule which 1
have intimated as the correct one. It is to be recollected,
however, that in both of these cases the main question
was whether the Conrt could make any such order at all.
No doubt it was owing to this difference of opinion that
the order of 1845 was passed.  That settled the power of
the Court to make the order, and no doubt would have
also settled this question of costs if the consensus of opin-
ion in the two cases I have mentioned had not rendered
it unnecessary. Then came the case of Hill v. Gaunt (5)
in 1860, and there Viee-Chancellor Wood holds expressly
that the practice is to make the order without costs, and
says that the Lord Justices had so held, although I cannot
find any report of such a case.  In a note to the above
order in Morgan (2), in which the author cites Hill v. Gaunt
as his anthority, he says : * When execntors decline to
proceed with the snit the dismissal will in all cases be
without costs ™ ; the last two words being italicised.
This is, to my mind, entirely according to the reason of
the thing.

Mr. Palmer songht to draw some distinetion hetween
a cuse where the property, or fund, to which the suit

(2) Ed. 1862, 509, (4) 1 Hare, 617,
(3) 3 Beav. 200. (5) 7 Jur. (N, 8.), 42.
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related was in the custody of the Court, or the moving
party, as here, in which case he contended that the costs
could be taxed and made in some way a charge on the
property. 1 see no reason for drawing any such distine-
tion, neither do I think the authorities, upon which he
relied, sustain that view.

There will be an order that the legal representatives
of the deceased plaintiff do within one month from ser-
vice of this order upon them revive this suit against the
defendant ; or, in default thereof, that the plaintiff's bill
do stand dismissed out of this Court without costs.

BARCLAY v. McAVITY.
(No. 2. See ante, p. 1.)
Practice—Two offers to suffer judgment for different sums— Amount recovered
less than first offer—Costs-~The Supreme Court in Equity Act, 1590 (53

Viet, ¢. 4), 8. 130—Common Law Procedure dct (¢. 37, C. S. N, 1), s,
127, 128.

Where two offers to suffer judgment were made at different dates, and
the plaintiff recovered a sum less than the first offer, he was sllowed
costs of sait up to the date of the second offer.

The defendart may make more than one offer to suffer judgment.

This was an application by the plaintiff to vary an
order of Mr. Justice Barker, The facts are stated in the
judgment of the Counrt,

Argument was heard the 23rd of October, 1804,

Weldon, Q,(‘.. for the plﬂilllm‘.
Paliner, Q.C., and A. H. Hanington, Q.C., for the
defendant.
1894, October 31.  Barken, J. :—

An offer to suffer judgment for $50 was filed in this
case on the 22nd day of Jun«, 1892, and a second offer for
$75 was filed on the 17th day of August of the same year,
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neither of which was accepted, and a final decree was made

“for $36. In August last anapplication was made to me

by the defendants for an order that they should have their
costs incurred after the 22nd day of June, 892; and after
heaiing the parties T made an order to this effect. It did
not appear on that application that a second offer had
been made, and the motion was disposed of altogether on
the basis of there being only the one offer. It seems that
when the costs came to be taxed the plaintiff’s attorneys
were reminded that a second offer had been made, and
accordingly this application was made to vary my pre
vious order, by directing that the plaintiff should have
his costs up to the date of the last offer instead of the
first. A somewhat important question of practice under
the Aet relating to offers to suffer judgment now arises,
so far as T am aware, for the first time,

It may be stated as a role of general application both
in Courts of law and equity that costs follow the result,
and although there may be cases where, for reasons to
which it is not necessary to refer to particularly, this
Court will deprive even a successful litigant of his costs,
the general rule is as T have stated. In Millington v.
For (1), cited on the argument, Lord Cottenham said that
he was very much disposed, as a general rule, to make
the costs follow the result; because, however doubtful the
title might be, or however proper it might be to dispute
it, it was but right that the party who really had the right
shonld be reimbursed as far as giving him the costs of
the suit could reimburse him: but, there was another ob-
jeet which the Court must keep in view, namely, to repress
nnnecessary litigation, and to keep litigation within those
bounds which were essential to enable the parties to vin-
dicate and establish their rights. Mr. Palmer referred
me to this case as an authority by which I ought to be
governed, and argued that, inasmuch as the sum recovered
was less than the $50 for which a judgment was first
tendered, all subsequent litigation was unnecessary, and
therefore the defendants should not be put to any of the
costs of it. If T conld bring my mind to the conclusion

(1) 3M. & C. 338,

- T g T L R T
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that both offers remained operative, and that, as between
the two, I had a discretionary power, I confess the argu-
ment would have great weight ; but as, for reasons which
I shall presently give, I think the question of costs is to
he determined vpon the basis of the last offer, and of it
alone, I do not think the principles of the case cited apply
here.  In making the previous order I thought—and I re-
main of the same opinion—that this was a case where the
defendants had a right under the Supreme Court in
Equity Aet, 1890 (2), to file an order to suffer judgment
under sect. 127 of chap. 37 C. 8, (3). Now, this is not a
case where the plaintiff is deprived of his costs by the
exercise of any discretion which the Court may have in
the matter.  On the contrary, by the rule to which I have
already alluded he is entitled to his full costs, except so
far as he may be deprived of them as a result of the offers
made to suffer judgment by default. I do not say that
cases may not arise in this Court where offers to suffer
judgment may have been filed and not accepted, where
the plaintiff might not be deprived of his costs altogether;

(2) 58 Viet. o. 4, s, 130, * Bections one hundred and twenty-seven,

one hundred and twenty- eight, one hundrod and thirty-one of chapter 87

of the C lid, to Proceedings and Practice in the

Ru reme Court, shall apply to all causes and proceedings under this Act,
ar as the same can be made applicable.”

(8) 8. 127. * Whenever any defendant in any action, wherein debt or
damages onl{,on sought to be recovered, shall file i m the office of the
Clerk of the Pleas an offer and consent in wntlr:" the defen-
dant or his attorney in the record, to suffer judgment by Xd-ull. and
that Lndtmont shail be rendered sgainst him as debt or damages for &
sum y him specified in the said writing, the same shall be entered of

record, together with the time when the sarie was tendered, and the
plaintiff or his attorney may, at any time within ten dny- after ho has
received notice of such offer and file as af id
in writing, of his acceptance of ju L dgment for the sum so offered as debt
or damages, and judgment may be signed accordingly with costs ; or, if
nlhr such notice, & Judge shall for cause grant the plunm{ -
further time to eleot, thon the plaintiff may signify his acceptance as
sl’on-id lt -n I.imo before the expiration o( the uu lonllmnd and

a

upon such
i\uf been 'lthin ten days as aforesaid. 8. ﬁlﬂ. Whmonr in the final
disposition of any such action, such offer and consent shall have been
made by the defendant, and the plaintiff shall not recover & greater sum
than the sum so offered, not including interest on the sum recovered in
debt or damages from the date of such offer, the defendant shall have
judgment against the plaintiff for his costs by him lncurml after the
date of such offer, and execution shall issue therefor ; and the plaintiff
if he shall recover any debt or dlm‘m. shall be lllowed his costa only
up to the date of such offer or consent.”
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but where no such order is made, and where he wounld be
entitled to his full costs except for the offer, then, in my
opinion, the costs should be regulated by the Aet, and
not otherwise. In constrning the Act, however, it is, 1
think, useful to recollect that its operation is to deprive
the plaintift of a right o full costs which he otherwise
had, and it should, therefore, be held only to apply (o such
cases as by a fair construction of its provisions are clearly
within them. It was not seriously contended on the
argument that more than one offer could not be filed under
the Act. In fact the plaintiff is asserting rights and
secking benefits under the second one, and the defen
dants, who made it, could scarcely be expected to argue
against its validity. 1 myself see no reason upon prinei-
ple why offers should not be repeated, and 1 can well im-
agine cases—for example, mistakes in caleulation or
ignorance of facts pertinent to the question of damages—
where all beneficial results of the Act might be rendered
nugatory unless a new or amended offer could be made.
In Miller v. Lakeman (4), the Court pointed out that the
proper course in that case would have been for the defen
dant to have renewed his offer.  The original Act, 18 Viet.
¢. 10, which introduced this practice, is entitled “ An Act
Concerning Tender. in Actions at Law and Suits in
Equity " ; and if one may speculate as to the true con-
struction of this Act by any points of similarity which
may exist, either in its provision or its objects, and those
which relate to tender or pleas of payment of money into
Court, it violates no rule to hold, that as such pleas may be
amended, so may an offer to suffer judgment be amended
by making a new one : See Domett v. Young(5). It is,
however, contended by Mr. Weldon that while it is quite
competent for a defendant to make a second offer, it must
be in substitution of the first, and that only one can be
operative,  This is, T think, the true construction of the
Act, and one of which the defendant ought not to com-
plain, as it imposes no burden upon him which in making
the offer he does not consent to take. By making an offer
the defendant in effect says : T admit that the plain

(4) 6 AlL 510 (5) 1 C. & Mars. 465,
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tiff is entitled to recover so much money against me, and
I am willing that he shall enter up a judgment against
me for that sum with his costs up to this time, and 1 keep
this offer open for ten days from notice of it. It is, how-
ever, to be understood that if not accepted the offer is not
to be evidence against me: and, if the plaintiff recovers
less than the amount for which I now offer a judgment,
he shall only have his costs against me to the date of the
offer, and I shall be entitled to mine after that date. Put
ting the Act and offer together, this is exactly what they
mean. Now, this offer is entirely a voluntary thing on the
defendant’s part, and it is made solely for his own advan-
tage. He pays nothing, and does not offer to pay any
thing: and, when the offer is thus made, the Act, without
any consent of the plaintiff, takes away from him his right
to full costs unless he recover a sum greater than that
mentioned in the offer. Mr. Palmer's argument will be
most clearly stated by an illustration. It is this: Suppose
a defendant at three different stages of a suit files, first,
an offer for $50; second, an offer for $100; and third, one
for $150, no one of which is accepted ; if the plaintiff re
covers less than $150, but more than $100, he is only en
titled to costs up to the date of the last offer ; if, however,
he recovers less than $100, and more than $50, he will only
be entitled to his costs up to the date of the second offer;
and if less than $50, then only to the date of that offer.
In other words, in applying the Act to a sole offer, he
says precisely what the Act does ; but in applying it to
the third offer, instead of reading the Act as saying that
in case it is not accepted, and a less sum is recovered, he
shall be deprived of his costs incurred after that date, he
reads it with a very elaborate variation altogether in the
defendant’s interest. If the defendant chooses to in-
crease the plaintiff's chances of being deprived of his
full costs by filing offers for an increased amount, he
ought not to complain if the rights of himself and plain-
tiff are eventnally determined by the same offer, To hold
otherwise would be to make the parties’ rights altogether
different under a first or a subsequent offer. Under a first
offer, if unaccepted, the plaintiff may recover less dam-
ages, but he must always recover as much costs as if he
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accepted 3 but under a second or subsequent offer, he
would not only recover less damages, but he might re
cover less costs than if he aceepted. 1donot think itisa
fair meaning to the Act to say that in any case as to costs
the parties should be in any worse or better position by
an offer being refused ; the plaintiff may be in a worse
position as to damages, but of that he takes the risk ; but
I can see no reason whatever for placing the defendant
in a better position than by the last offer he himself con-
sents to be,

In my view of the Aet, if the defendant chooses to
make a second offer he must be taken to have abandoned
the previous one; and in the disposal of the case the
rights of the parties as to costs must be determined on
the basis of the last offer alone. This not only carries
out what I think is the intention of the Act, but it is in
my view equitable to the parties, and is in conformity
with the practice as to pleas relative to questions of a
similar character, because there conld only be one plea
of payment of money into Court, and by it alone wonld
the parties’ rights be determined.

My previous order will, therefore, be varied by divect-
ing that the plaintiff have his costs up to August 17,
1804, the date of the last offer, and that the defendants
have their subsequent costs,
There will be no costs of this application.
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WARNER v. GIBERSON.

1804,

Administration — New Brumswick and Maine Assets — Creditors in both December 7,18,

Countries—Expense of Administration suit in New Brunswick—Conflict
of Laws,

A person, deceased, died domiciled in this Province, leaving personal
property here and in Maine. Administration of the estate was
tuken out in both countries by the same person. The proceeds of
the Maine property were brought by the administratrix to this Pro.
vince. The deceased was indebted to ereditors in both countries,
An adminstration suit was brought in this Province aguinst the
administratrix by the New Brunswick creditors. By a decree of the
Muine Probate Court the Muine ussets were ordered to be distributed
among the creditors of the deceased in accordance with the provisions
of u Maine statute. The effect would be that the Maine creditors
would be paid their share of the whole estate without contributing
to the costs of the administration suit in this Province.

Held, that the costs of the administration suit could not be charged
agninst the Maine assets, and that their distribution must be in
accordance with the Maine luw.

F. Whitfield Giberson, a resident of and domiciled in
New Brunswick, died in May, 1891, intestate, leaving per-
sonal estate in New Brunswick valued at $400, and per-
sonal estate in the State of Maine valued at $2318,  His
widow Almeda Giberson, the defendant, took out letters
of administration in the Probate Court of Vietoria
County, New Brunswick, and also was granted adminis-
tration by the Probate Court of Aroostook County, in
Maine. The property in Maine was sold for $2,200 by a
contract made and completed at St. John, New Bruns-
wick, and this smm was placed in a bank in that eity.
The Jdeceased was indebted at the time of his death to
creditors in New Brunswick and Maine. An administra-
tion suit was commenced in the Supreme Court in Equity
in this Province against the administratrix by the plain-
tiff as a creditor of the deceased. A reference was made
to Mr. Hugh H. McLean, a referee of the Court, to take
accounts and ascertain what property had come into
the hands of the defendant. On the motion to confirm
his report, exception was taken to it by the plaintiff on

“the ground that it did not charge the defendant with the
proceeds of the Maine property on deposit in the bank

VOL. L, N.B.ER. b
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at 8t. John, and submitting that it should be amended
in that respect.  On the 8th of March, 1804, Mr. Justice
Palmer delivered judgment, part of which is as follows :

“The plaintiff contends that the referee should report
that the defendant has all the money in her hands as ad-
ministratrix in this Province, I think this would be clearly
unjust. The defendant should account as administratrix
to the creditors of the estate for all the money that she
can have available by any process of law, without leaving
herself liable in any other country for it. In other words,
an administrator in this Provinee is only chargeable with
reference to the property beyond the jurisdiction of the
P'rovinee, or for so much of it as can by reasonable dili-
genee be brought within the Provinee without incurring
liability.  Therefore, in order to charge her with the as
sets in Maine, it would be necessary to show that she
could receive it and have it distributed here without he-
ing held liable to account again for it under the law of
Maine. The report, therefore, shonld be amended by stat-
ing that she had $400 that came to her hands under the
administration granted in this Provinee, and the sum of
$2,318 as administratrix in Maine. The effect of this will
be that she will be charged at once with $400, and she
will be ultimately charged with whatever may remain of
the property in Maine When she or any of the creditors
or next of kin are enabled to close up the administration
there and show that the money still remains in her hands;
and I think that, unless there is some local law in Maine
to the contrary, the whole sum there received will, after
paying legal charges, be allowed to be administered
here, which is the domicile of the intestate. The effect
will be that T will order that the report of the referce
be amendd by finding that the defendant as administra-
trix in this Province has in her hands $400 of assets col-
lected here, and that she received as administratrix in
Maine assets collected there of $2,318, which latter is sub-
ject to the laws in force there ; and that the amount re-
maining over for administration here cannot be ascer-
tained until it is disposed of by the Court there, Costs of
all parties to this application to be paid out of the es-
tate.,”  On the 10th day of March, 1804, the matter was
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again brought before Mr. Justice Palmer, in presence of

counsel in the cause, by the referee, who asked for in-
structions concerning costs, whereupon the Court made
the following order : * Order—This order will form part
of the order I made the other day, that is to say, that all
these parties were here, and that I made this order to
amend the report and then confirmed it. I order thatr
the costs of the referee be taxed, ond then the costs of
all the other parties to the reference be paid out of the

$400.”
In July, 1804, the Probate Court in Maine made a

decree ordering that the sum of $1.836.45, being the bal-
ance of the proceeds of the Maine property chargeable in
the hands of the defendant after deducting certain legal
expenses and other charges, be proportionately distri-
buted among the Maine creditors of the deceased in ac-
cordance with the provisions of a statute of that State
regulating the distribution of estates in that State of de-
ceased persons not resident therein, and the balance
thereafter to be remitted to the defendant as foreign ad-
ministratrix. The provisions of the Maine statute are as
follows: *“Sec. 37, If such person died insolvent, his estate
found in this State shall, so far as practicable, be so dis-
tributed that all his ereditors here and elsewhere may
share in proportion to their debts ; and to this end his
estate shall not be transmitted as aforesaid until all his
resident creditors have received the proportion they
would have had if the whole estate applicable to the pay
ment of creditors, wherever found, had been divided
among all said ereditors in proportion to their debts
without preferring any one kind of debt to another ; and
in such case, no foreign creditor shall be paid out of the
assets found here until all the resident creditors have re-
ceived their proportions as herein provided.

“Rec. 38, If there is any residue after such payment
to the citizens of this State, it may be paid to any other
creditors who have proved their debts here, in propor-
tion to the amount ; but no one shall receive more than
would be due to him, if the whole estate were divided rat-
ably among all the creditors as before provided ; and the
balance, if any, may be transmitted to the foreign execu-
tor or administrator.”
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By this decree the Maine creditors would receive

 $670.19 as their proportion of the estate, and the sum of

£1.166.76 would remain in the hands of the administra-
trix for New Brunswick ereditors. The New Brunswick
ereditors and the administratrix now applied to Mr. Jus-
tice Barker in the form of a special case agreed on by
counsel, stating the factls, the judgment of Mr. Jus-
tice  Palmer and the decrees of the Maine Probate
Court, and agking for directions. The creditors claimed
that to allow the Maine creditors to be paid in accordance
with the decree of the Maine Probate Court would re-
lieve them from sharing in the expense of the adminis-
tration suit, and asked that the costs thereof should be
proportionately borne by the Maine assets,

(. J. Coster, for the plaintiff and other creditors :(—

The distribution of personal property, wherever sit-
nate, is to be regulated according to the law of the tes
tator's domicile at the time of his death : Williams on
Executors (1),

In Hervey v. Fitzpatrick (2), where a foreign adminis-
trator remitted part of the assets to England to be sold
and the proceeds to be carried to the account of the de-
ceased’s estate, and came to England, it was held by
Wood, V.C., that he could be sued in an English Court of
Equity by a person next of kin to the deceased who had
tuken out administration in England in respect of those
assets, and that the Court had the right to deal with
them by appointing a receiver if there was danger of
their being removed from the jurisdiction of the Court.

Barnhill, for the administratrix —

The administrator under a foreign grant has a right
to hold the assets of the deceased received under it
against the home administrator even after they have been
remitted to this country: Williams on Executors (3). The
proceeds of the Maine property must be administered in
accordance with the Maine Statute of Distributions re-
lating to estates in Maine of deceased persons resident

(1) 6th Ed. pp. 444 and 1401, (2) Kay, 421 (3) 9th Ed. p. 1525,
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elsewhere.  See Dorsay v. Connell (4). T would also sub-
mit that the question has been concluded by the judg-
ment of Mr. Justice Palmers

1894.  December 18. BARrker, J.:—

This matter comes before me in a somewhat informal
manner, and it is possible that I may have mistaken some
of the facts. Should that prove to be the case I shall be
glad if the counsel will correct me,

This was an administration suit under Sec. 101 of the
Equity Act of 1800, It seems the defendant was ap-
pointed administratrix in New Brunswick and also in
Maine, where the deceased had assets.  An order was
made sending the matter to a rveferee, and after hearing
the evidence he made a report in February last by which
he found that the intestate left personal estate in Maine
valued at $2,318, and personal estate in New Brunswick
valued at $400. The estate in Maine was sold by the ad-
ministratrix, the contract for which was made in St
John, and the purchase money, which was also paid here
and amounts to $2,220, was by agreement of all parties
paid into the Bank of New Brunswick here to the credit
of this cause, where it now remains. The intestate died
insolvent, being indebted to Maine creditors in the snm of
$2,281.51, to New Brunswick creditors in the sum of
$0.054.06, and in the further sum of $7,025.81 to Messrs,
Stetson, Cutler & Co., of which firm there are memboers
resident both in Maine and New Brunswick. It also ap-
pears that by the law of Maine, where a man dying intes-
tate and insolvent, as Giberson was, his estate is divided
pro rata among all his creditors, wherever they are ; and
in accordance with this provision a decree was made by
the Probate Court in Maine in July last by which it ap-
peared that a balance of $1,836.45, then in the administra
trix's hands in Maine, was ordered to be distributed as
therein mentioned to the Maine creditors—each getting
his proportion—and the balance was to be remitted to the
foreign administratrix ; that is, as I understand it, it

(4) 22 N. B. 564.
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wonld come to the administratrix here for distribution
under the Maine law among the creditors here. The total
amount thus ordered to be paid to the Maine creditors is
$670.19, leaving $1.166.26 to come here for distribution.
This division is made up on a basis of the Maine claims
amounting to $7,535.85, and the foreign or New Bruns-
wick claims to $10,050.08. The amount allowed to Stet-
son, Cutler & Co. in Maine being out of the $1,836.45 was
SH2R.98,

In March last, and before the decree of the Maine
Probate Court was made, this matter came before Judge
Palmer on the referee’s report as to the special facts re-
ported by him, and it was then contended by the plain-
tiff that the defendant, as administratrix here, had in
her hands the money in the bank, and that as such she
should be charged with it. Judge Palmer gave judgment
on the 8th March last, but he did not concede to the plain-
tiff's view. He says : “ The effect will be that I will order
that the report of the referee be amended by finding that
the defendant, as administratrix in this Provinee, has in
her hands $400 of assets collected here, and that she re-
ceived, as administratrix in Maine, assets collected
there of $2.318, which latter is subject to the laws in
force there ; and the amount remaining over for adminis-
tration here cannot be ascertained until it is disposed of
by the Court there. Costs of all parties to this applica-
tion to be paid out of the estate.” And the report as
amended stood confirmed. On the 10th March Judge
Palmer, on the matter being again mentioned, in presence
of counsel, ordered as follows : “ This order will form part
of the order I made the other day ; that is to say, that all
these parties were here, and that I made this order to
amend the report and then confirmed it. T order that the
costs of the referee he paid out of the $400 to be taxed, and
then the costs of all the other parties to the reference be
paid out of the $400.”

I am asked now to order the costs of this application
to be paid out of the money in the bank. I presume that
the $400 in the hands of the administratrix here is in-
sufficient for the purpose ; and it is said that unless this
is done the bulk of the expense of administering the
whole estate will fall on the New Brunswick creditors.
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I think Judge Palmer has himself settled this ques-
tion, and I have no power, if I wished, to vary it.
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money in the bank belongs to the Maine administration,
and is subject to the laws in force there ; in fact he says
80 in 8o many words ; and in disposing of the costs he
ordered them paid out of the estate, by which he would
mean the estate here ; in fact he must have meant that,
because he only utilized the $400 for the purpose, leaving
the other fund intact. Now that the administra-
trix here will receive from Maine the $1,166.26 under the
July decree there will be ample to pay the costs, though
of course this will not relieve the New Brunswick credi-
tors,

In Dorsay v. Connell (5), it was held that where
administrations are granted in Jdifferent countries
each portion of the estate must be administered in the
country in which possession of it is taken and held under
lawful authority ; and the administrator under a for-
eign grant has a right to hold the assets received under
it against the home administrator even after they have
been remitted to the country of the domicile of the de-
ceased.  This Court would apply the same rule, and, as
the fund in the bank belongs to the estate to be admin-
istered in Maine, it ought not to be lessened by the pay-
ment of costs incurred in administration here,

It was said that the money had been in some way
saved or secured for the Maine creditors by means of the
suit, and therefore the cost of it ought to be a charge
upon it. There i8 nothing before me to show this ; and
if this be the fact perhaps the Court in Maine might re-
cognize the claim.

From the facts before me, I think Judge Palmer
decided the whole question by his previous judgment. As
I have already said, I have no power to interfere with it
if I thought it wrong. I should myself have come to the
same conclusion.

Hervey v. Fitzpatrick (6), cited by Mr. COoster,
does not apply here. There the proceeds were only

(5) 22 N. B. 564 (6) Kay, 421.
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retained in England until it could be determined at
the hearing if the person alleged to be the foreign admin-
istrator really was such and entitled to the assets, Judge
Palmer in this case determined that this money was to
be administered in Maine, and there is no question as to
the authority of the defendant as administratrix in Maine.

DUNLOP v. DUNLOP,

Executor de son tort—Administrator—Following Trust Property—Lapse of
Time—Practice—Parties to Suit— Bill—Multifariousness.

If property held by an executor de son tort has been disposed of by him
and the proceeds invested, the beneficial owners may follow the sub-
stituted property into the hands of a third person not a purchaser for
value without notice.

Where an executor de son tort is sned by an administrator time runs
ouly from the grant of administration.

An executor de son tort sold property and invested the proceeds in land,
and conveyed it to his daughter by a deed to which his wife was not
a party. After his death a suit was brought against the widow and
danghter to have the land charged with the trust affecting the original
property.

Held, that the widow was properly joined in the suit.

The objection of multifariousness set up by a defendant who is concerned
ouly in a portion of the subject matter of the suit is a question of
diseretion to be determined by considerations of convenience, with
regard 10 the circumstances of the case.

John Dunlop died on the 26th day of March, 1877, intes-
tate, leaving him surviving several children, and possessed
of both real and personal property.  No one applied for
letters of administration to his estate until the 2Znd day
of May, 1803, sixteen years after his death, when his son,
the plaintiff, William J. Dunlop, was duly appointed ad-
ministrator by the Judge of Probate for King's County.
Immediately after the death of John Dunlop, James H.
Dunlop, another son, took possession of all the personal
property of the deceased, whicl consisted of furniture and
farm stock and implements of the value of about $600,
and converted and disposed of the same to his own use,
except about $50 worth of furniture, which is now in
plaintifi’s possession as administrator. John Dunlop at
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the time of his death was indebted only in a very small
sum, not exceeding $100, none of which was paid by
James H. Dunlop, but about $56 of the amount, owing to
one George H. White, was paid by the plaintiff. The bill
alleged that none of the children of John Dunlop ever got
any portion of the personal property from James H. Dun-
lop, and that he converted all, or substantially all of it, into
money, and that with this money and some of his own he
purchased a farm in King's County from one William
Whalen for the sum of $1,100, which farm was conveyed
to him, James H. Dunlop, by deed dated the 27th day of
February, 1889 ; that on such purchase James H. Dunlop
took possession of this farm and continued to ocenpy it
until his death in August, 1801, and that since that time
the defendants, Amanda E. Dunlop, his daughter, and
Elizabeth Dunlop, his widow, have been in possession of
this farm, and that they still occupy it.  In Aungust, 1891,
and immediately before his death, James H. Dunlop con-
veyed this farm to his daughter, Amanda E. Dunlop, for
an expressed consideration of $1 and of his natural love
and affection for her, but in this conveyance his wife Jid
not join. James H. Dunlop left some personal property,
but it was all subjeet to a mortgage to Robert F. Dunlop
for more than its value ; under which mortgage Robert
took possession of the property and sold it, but the pro-
ceeds were insufficient to pay the amount secured.  Let-
ters of administration of the estate of James H. Dunlop
were granted to his widow, Elizabeth Dunlop, on the 14th
day of February, 1803, The bill, which was filed against
Amanda E. Dunlop and Elizabeth Dunlop in her own
right and as administratrix of her husband’s estate, con-
cluded with a prayer for an account of all the property
of Johm Dunlop which came into the possession of James
H. Dunlop, and for payment of the value thereof; and in
case the personal property of James L. Dunlop proved
insufficient to satisfy the amount, then that the amount
be charged upon and payable out of the farm purchased
from Whalen and conveyed to Amanda E. Dunlop by her
father, and that such conveyance as against the plaintiff
should be cancelled and set aside as voluntary and with-
out consideration.
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To this bill the defendant Elizabeth Dunlop in her
own right demurred, alleging as grounds the follow-
ing :—

1. The plaintiff is not entitled to the relief prayed
for or any relief.

2. Plaintiff’s remedy is barred by lapse of time,

3. The defendant has no interest in the suit.
4. Bill is multifarious.
5. Plaintiff has a complete remedy at law,

6. Another suit pending for some of the distinet de-
mands improperly confounded together in this suit.

White, 8. G., for the administrator.

F. W. Stockton, and Byrne, for the defendant Eliza
beth Dunlop. 3

1894, December 18. BARrkER, J. i —

(His Homor recited the facts of the case as stated
above, and proceeded as follows.)

For anything I know to the contrary thes: defen-
dants may have a complete answer to this suit on the
merits : hut, assuming, as I must for the purposes of this
demur that the facts as alleged in the bill are true,
it would be unfortunate if the power of this Court were
for o be inadequate to compel the restoration in
80 form or another by the representatives of James
H. Dunlop of the property of John Dunlop which he
wrongfully converted to his own use, and the benefit of
which his widow and child, the defendants in this suit,
are now enjoying in the use of the farm purchased in
part by the proceeds of the property.

Before discussing the main questions involved in the
case, and which really include the first, second and fifth
grounds of demurrer, I shall dispose of the remaining
three.

The third ground of demurrer is that the defendant
demurring (whom I shall hereafter speak of as the de-
fendant) has no interest personally in this suit, and there-
fore she should not have been a party. It is so simple a
matter for a defendant who professes to have no interest
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in a suit to put his admission on record by disclaimer
that I do not attach much weight to the objection when
stated as ground of demurrer. It must, however, in some
way appear by the bill that there is a substantial ground
for making Elizabeth Dunlop a Jdefendant. Some inter-
est which she has must be affected or some right which
she has must be bound by the decree which may even-
tually be made. T think this does sufficiently appear in
this case. This bill seeks to establish that the Whalen
farm was in part purchased with trust funds in the
hands of James H. Dunlop, and to charge the amount
upon that farm superior and prior to any right of dower
in the land which the defendant might have. Now, that
is a question directly affecting her interest in the land,
and one which could not be determined without her be-
ing a party. The plaintiff may fail in establishing his
main proposition ; but if he does, it would follow, T think,
that any interest in the land which, as James H. Dunlop’s
widow, she might have would be subject to that of the
plaintiff. If the property had been conveyed to James H.
Dunlop as trustee, so that its character as trust property
appeared on the instrument, his wife would have taken
no interest.  Not only is that not the case here, but ths
fact whether it is constructively trust property is ques-
tioned. It is not enough for the defendant to argue that
if this is trust property she would have no dower in it,
and at the same time deny that it was trust property.
I think the bill discloses enough to warrant this defen-
dant being made a party.

The fourth ground of demurrer is that the bill is
multifarious. 1 do not think there is anything in this
point.  The rule laid down in Campbell v. Mackay (1)
is that where all the plaintiffs have a common interest
in the whole of the matter comprised in the bill, the ob-
jeetion of multifariousnbss set up by defendants, who are
comecerned only in a portion of the subject-matter, is a
question of discretion, to be determined upon considera-
tions of convenience with regard to the circumstances of
each particular case. And in Pointon v. Pointon (2)

(1) 1 M. & C. 608, (2) L. R.12 Eq. 547,
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the question is said to be, whether the various subjects
as to which relief is songht are such as, if fit for discus-
gion, can be properly dealt with in one suit. 1 cannot
see any subject involved in this case necessary for the
relief sought which cannot be fully and properly dealt
with in this suit.

The sixth ground of demurrer is based on the allega-
tions in the third section of the bill. The action there
spoken of as pending is simply one for a partition of John
Dunlop’s real estate, a question in which the plaintiff as
administrator has no interest whatever. 1 do not see the
object of introducing this matter into the bill : but whe-
ther or not some matters in question in this suit are be-
ing litigated in that 1 cannot tell.  For the purposes of
this motion it is enough to say that the allegation in the
bill relied on discloses no such facts. It was objected
that this point could only be raised by plea. On that I
express no opinion, as it is sufficient to say that the alle-
gation in the bill gives no support to the objection.

The other points involved in the remaining grounds
of demurrer call for more serious consideration. The
first step in the inquiry is to determine the relative rights
and liabilities of the different parties. There can be no
doubt, I think, that.James H. Dunlop, by intermeddling
and dealing with the property of John Dunlop as it is
said he did, rendered himself liable as an exeentor (e
son tort.  As such he would be lable to account for the
property of which he took possession to the properly ap-
pointed administrator, and it was his duty to do so so
soon as such administrator was appointed.  The per
sonal estate of an intestate is in the hands of his regularly
appointed administrator in trust for the creditors and
next of kin, and its character cannot, I think, be altered
by the fact that an unanthorized person takes possession
of it before the grant of letters 8f administration. The
executor de son tort holds the property fixed with the
same trust and subject to the same trust as if in the
hands of the appointed administrator, though the rights,
linbilities and privileges of the two may not in all re-
spects be precisely alike,  James H. Dunlop voluntarily
assumed the position of executor de son tort : and when
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he assumed control of the property and dealt with it he
knew he was not dealing with his own property, and he
must be taken to have known that it was trust property
for the benefit primarily of creditors of the estate, and
secondarily of the next of kin. In Hill v. Curtis (3), a
case in many respects similar to this, it was sought to
make the defendant liable for property he had received
from the executor de son tort on the ground that this
constituted him also an executor de son tort. Wood, V.C,
there says (4): “1In this Court such a person might be
followed as holding trust moneys with knowledge of the
trust, but an executor de son tort he is not ” ; and at page
101 the same Judge says: “ The only manner in which relief
could be had against the elder Curtis would probably be
to file a bill charging him with having taken possession
of trust property with knowledge of the trust and seek-
ing to follow that property in his hands. George Curtis,
the elder, might be held to be a constructive trustee if he
was found in possession of the property with knowledge
of the trust.” T cite these passages to show that pro-
perty in the hands of an executor de son tort, though the
possession was obtained by a quasi tortious act, does not
lose its character of trust property. On the contrary, it
retains it, so that if traced in the hands of a third person
to whom the executor de son tort had delivered it, such
third person, having knowledge of the trust, would be-
come a constructive trustee and be held accountable for
the property to the beneficial owner.

The property here no longer exists in specie. It was
many vears ago sold by James I Dunlop and converted
into money and *he money invested in the Whalen farm.
What is the effect of thix ? And can the trust property
be followed in its altered condition ? Numerous cases
might be cited on this point, but a passage from Sir
George Jessel’s judgment in Knatehbull v. Hallett (5) will
answer my purpose. At page TO8 he is reported as fol-
lows : “The modern doctrine of Equity as regards pro-
perty disposed of by persons in a fiduciary position is a
very clear and well-established doctrine.  You can, if

(3) L. R. 1 Eq. 90. (4) At p. 97, (5) 18 Ch. D. 696,
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the sale was rightful, take the proceeds of the sale, if
you can identify them. If the sale was wrongful, you
can still take the proceeds of the sale, in a sense adopt-
ing the sale for the purpose of taking the proceeds, if
you can identify them. There is therefore no distinetion
between a rightful and a wrongful disposition of the pro-
perty, so far as regards the right of the beneficial owner
to follow the proceeds. But it very often happens that
you cannot identify the proceeds. The proceeds may
have been invested, together with money belonging to the
person in a fiduciary position, in a purchase. He may
have bought land with it, for instance, or he may
have bought chattels with it.” That is precisely the
case here.  He goes on: “Now, what is the posi-
tion of the beneficial owner as regards such  pur-
chaser ? 1 will first of all take his position when
the purchase is clearly made with what I will call,
for shortness, the trust money, although it is not con-
fined, as I will presently show, to express trusts. In that
case, according to the now well-established doctrine of
Equity, the beneficial owner has a right to elect either to
take the property purchased or to hold it as a security
for the amount of the trust money laid out in the pur-
chase ; or, a8 we generally express it, he is entitled at his
election either to take the property or to have a charge
on the property for the amount of the trust money. But
in the second case, where a trustee has mixed the money
with his own, there is this distinetion, that the cestui que
{rust or beneficial owner can no longer elect to take the
property, because it is no longer bought with the trust
money simply and purely, but with a mixed fund. He
is, however, still entitled to a charge on the property
purchased for the amount of the trust-money laid out in
the purchase ™ 5 (precisely this case) “and that charge is
quite independent of the fact of the amount laid out by
the trustee. The moment you get a substantial portion
of it furnished by the trustee, using the word *trustee’
in the sense I have mentioned, as including all persons
in a fiduciary relation, the right to the charge follows.
That is the modern doctrine of Equity. Has it ever been
suggested, until very recently, that there is any distine-
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tion between an express trustee or an agent or a bailee,
or a collector of rents, or anybody else in a fiduciary
position ? T have never heard until quite recently such
a distinetion suggested.”

There can, therefore, be no doubt that the doctrine
of following trust assets is applicable to very many cases
where there is no express trust. The case of (legg v.
Edmondson (6) was cited on the argument in reference
to another branch of this case—the lapse of time ; but it
bears also immediately upon the point now under discus-
sion.  The bill in.that case was filed for the purpose of
fixing a trust for the benefit of the plaintiffs upon two
leases of mines and for an account, ete., upon the ground
that the defendants were ander the circumstances proved
in evidence trustees for the plaintiffs. The bill was dis-
missed on the ground of delay ; and in reference to that
feature of it I shall have occasion to notice it later on.
Lord Justice Turner there said (7) : “ We have to deal in
this case not with a direct but with a constructive
trust,” ete.; and Lord Justice Knight Bruce, in the same
case, said (8): “The trust, however, by which I thus as-
sume James Collinge to have been affected as to the
lease, was what lawyers call a constructive trust, not
one declared or expressed, and there are some considera-
tions applicable to the former that are inapplicable to
the latter, as various authorities show.” Though lapse
of time was considered to be a bar to the relief sought
in that case, it was conceded that but for that the plain-
tiff would have had a decree. Upon the principle of
these cases (and many others to the same effect might
be cited), I think it clear that if this bill had been filed
against James H. Dunlop in his lifetime and after he had
purchased from Whalen, the money for which he was
accountable would have been charged on the land, always
assuming that lapse of time would afford no answer to a
proceeding for that purpose.

The next question is, has this right been lost by the
conveyance of the land to the defendant Amanda E. Dun-
lop ? Story lays down the rule thus(9) : “The general

(6) 8 DeG. M. & G. 787. (8) Ibid, p. 812.
(7) 1bid, p. 808, (9) Btory's Eq. Jur. s, 1258,
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proposition, which is maintained both at law and in
equity upon this subject, is that if any property in its ori-
ginal state and form is covered with a trust in favour of
the principal, no change of that state and form can divest
it of such trust, or give the agent or trustee converting
it, or those who represent him in right (not being bona
fide purchasers for a valuable consideration without no-
tice), any more valid claim in respect to it than they re-
spectively had before such change.”  And in Pennell v.
Deffell (10), Lord Justice Turner says: “ It is, Lapprehend,
an undoubted principle of this Court that, as between
cestui que trust and trustee, and all parties elaiming un-
der the trustee, otherwise than by purchase for valuable
consideration without notice, all property belonging to a
trust, however much it may be changed or altered in its
nature or character, and all the fruit of such property,
whether in its original or in its altered state, continnes
to be subject to or affected by the trust.” It is impos
sible in any sense to regard the defendant Amanda Dun
lop as a purchaser for value., The bill alleges that she
was then—that is in June, 1803, when the bill was filed-——
an infant about two yvears of age. 8o that the convey-
ance to her, which was made in August, 1801, immediately
before her father's:death, must have been made soon
after her birth. In addition to this, the expressed con-
sideration is 1 and love and affection ; while the bill al-
leges, what T must take against the defendant as troe,
that this conveyance was not made for valuable consid
eration,  The land, therefore, in her hands remains fixed
with the same trust as that to which it was subject while
the title remained in her father.

Having traced the liability thus far, we come now
to consider whether any role of Equity requires this
Court to say that the right to enforce it has been lost.
It is said the demand is a stale one.  If by “stale” we
mean that a long period has elapsed since the transac-
tion complained of took place, then the objection is well
founded. This Court, in the exercise of its jurisdiction
in cases of this kind, may act by analogy to the Statute

(10) 4 DeG. M. & G. 373, at p. 388,
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of Limitations in determining whether the remedy is
barred, or it may so determine on the ground of delay or
acquiescence. In Clegg v. Edmondson (11), alveady cited,
Lord Justice Turner assigns, as an important factor in
determining that lapse of time and delay in asserting
their rights by action were fatal to the plaintiff’s case,
the peculiar nature of the property in dispute—property
which required money for its development ; and was,
as mining property must always be, more or less liable
to mishaps or occurrences materially depreciating its
value. Under such circumstances the Court there
thought nine years too long a period without the plain-
tiffs asserting their rights in some more tangible way
than by mere verbal protests and assertion of eclaim.
This present case, 1 think, is in no way analogous to
that just cited so far as this point is concerned. It is a
well recognized rule in this Court that the Statute of
Limitations has no reference to cases of express trusts,
or fiduciary relationships, and it is equally true that in
no case of breach of trust, whether express or implied,
does this Court apply the statutory limitation of time ex-
cept by analogy, as fixing a reasonable period in the par-
ticular case within which the alleged right should be en-
forced by action. In Obee v. Bishop (12), Lord Justice
Turner says : “ Courts of Equity in dealing with equitable
debts are not bound by the Statute of Limitations,
and, although they have in many instances adopted a
rule grounded on an analogy to that statute, they do not
extend that analogy to demands arising out of breaches
of trust.”  An action of acconnt, such as Knox v. Gye (13),
illustrates the application of the statute by analogy.
But even sapposing the statutory limit of six years either
bound this Court or was adopted by it as a rule, has this
time expired ? T think not. An administrator’s title to
the personalty does not vest until the grant of letters :
Woolley v. Clark (14).  Until the letters of administration
were granted to the plaintiff in May, 1803, there was no one
lawfully representing John Dunlop’s estate or in whom

(11) 8 DeG. M. & G. 787, (18) 5 E. & L. App. dbb.
(12) 1 DeG. F. & J. 137, (14) 5 B. & Ald ‘r“.
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the personal property which he left at his death vested.
If at that date the property existed as he left it, there
can be no doubt that the plainiff as administrator could
have recovered it. Does it alter the case that James H.
Dunlop had more than six years before that converted
it into money and invested in a farm ? The statute
would not run until there was some one in a position to
sue. The statute does not begin to run either in cases
of contracts or torts until an administrator is appointed.
Murray v. East India Co.(15) is an authority for the first
proposition, and Pratt v. Nwaine (16) is an authority for
the last. In Burdick v. Garrick(17) a bill was filed
against an agent who had occupied a fiduciary position
for an account. The principal died in November, 1859,
and administration was granted to the plaintiff in Octo-
ber, 1867, who filed the bill in 1868. The Lord Chancel-
lor, after showing that the debt did not accrue until
after the principal’s death, says: “In that case the debt
could not be recovered, because letters of administration
were not taken out until 1867, and I take the law to be,
that if the statute has not begun to run during the life-
time of the intestate, then it does not begin to run until
letters of administration to his estate have been taken
out.”

The $tatute of Limitations, even if applicable to a
case like this under any circumstances, affords no an-
swer to the action.

This, I think, disposes of all the objections argued.
Some of them could perhaps be more satisfactorily de-
termined at the hearing, but I have thought it right to
give my reasons at length on the main questions involved
now that the parties might appeal if they wished.

The demurrer will be overruled with costs, the de-
fendant demurring to have the right to answer in one
month.

(15) 5 B. & Ald. 204. (1%) 8 B, & C. 285, (17) L. R. 5 Ch. 284,
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TRUEMAN v. WOODWORTH, et al.

Memorials and Ezecutions Act, C. 8. N. B. c. 47, 8. 9 & 16, and Registry
det,C. S. N. B. ¢. 74, 8. 4—Unregistered Trust Deed—Registered Judg
ment— Execution—Priority—Resulting Trust contained in Creditors’
Deed—Validity.

A memorial of judgment when registered, or a writ of execution when
filed with the sheriff, only affects such interest in land as the debtor
then has, and therefore does not postpone the title of a trustee thereto
under a creditors’ deed previously executed by a number of the credi-
tors, though not registered.

A re-ultinu trust in favour of the debtor, after all his creditors have been

id in full, contained in  creditors’ deed does not render it fraudu-
ent and void.

Property, including a lot of land, was conveyed by A. to B. by deed in
trust for the former’s creditors. The deed was executed by some of
the creditors and was then registered. It was subsequently dis.
covered that the certificate of acknowledgment was defective, and a
new certificate was endorsed on the deed. Between the date of regis-
tration and the indorsement of the second certificate a creditor
obtained and registered a judgment against the debtor, and seized
the land under a writ of fi. fa. A sale of the land being advertised by
the sheniff, the trustee filed a bill praying for a declaration of his
title, and, as consequential relief, for an injunction,

Held, that the trustee's title to the land was not displuced by either the
registered judgment or the writ of execution, and that he was entitled
to the declaration prayed for.

Semble, that before a sale of the land by either party took place the
right to sell should not be in doubt so as to prejudice the sale.

Previous to June 26, 1893, one Daniel N. Baldwin
and one J. Alexander Fullerton carried on business as
tanners and curriers at Albert, in the County of Albert,
as co-partners, under the name of Baldwin, Fullerton &
Co. Having become involved and unable to meet their
liabilities, Baldwin, on the 26th day of June, 1893, exe-
cuted a trust deed for the benefit of his creditors to the
plaintiff.  When he made the assignment he owned a
lot of land in Albert County, in which Fullerton had no
interest, and this lot, together with all his other pro-
perty, real and personal, he assigned to the plaintiff
upon the trusts declared in the deed of assignment for
the benefit of his individual creditors as well as those of
the firm. This deed was duly executed by the plaintiff,
who appears as a beneficiary under it, and also by one
Murray, and James W. Fullerton, two other creditors ;

1894,

November 20,
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1894. and the acknowledgment of these three, as well as of
Tavssas | Baldwin, appears to have been taken before one William
woonworrn. (. Pipes, a justice of the peace for Albert County, on the
27th day of June, and the deed and certificate of acknow-
ledgment were registered in the office of the Registrar of
Deeds for Albert on the 28th day of June, 1893, In con-
sequence of informalities in the justice’s certificate of ac-
knowledgment, a second certificate of the same acknow-
ledgment was endorsed on the deed on the 29th day of
July, 1893, and the deed thus certified was re-registered
on the 31st day of July. Between the dates of these (wvo
registries, that is on July the 1st, 1803, the defendant
John Fullerton obtained a judgment in the County Court
of Albert against Baldwin and his partner for the sum
of $241.97, and on the same day a memorial of this judg-
ment was registered.  On the 26th day of July, 1893, a fi.
fa. was issued on this judgment to the defendant Wood-
worth, who is sheriff of Albert, and under this execution he
levied upon the lot of land owned by Baldwin and as-
signed by the trust deed, and advertised it for sale to
take place on the 28th day of March, 1894, This bill was
accordingly filed, and on the 10th day of March last Mr,
Justice Hanington granted an injunction order restrain-
ing the sale by the sheriff, which order it is now sought
to make perpetual.  The plaintiff by his bill prays for a
declaration that the said deed of assignment is good and
valid as against the said judgment and memorial and
writ of fi. fa., and that the plaintiff, as such trustee, is as
against the said judgment, memorial and writ, the holder
of whatever interest in the said lot of land Baldwin was
entitled to at the time of the execution of such deed of
assignment ; and as consequential relief the plaintiff
prayed for an injunction restraining the sale by the
sheriff,

Barker, J.

The argument was heard October 24, 1894,
Pwcell, for the plaintiff.

Chandler, for the defendants,

1894, November 20. BARKER, J, :—
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(His Honor recited the facts of the case as stated
above, and proceeded as follows.)

It was, centended on the part of the plaintiff that the
registry of the memorial after the first and before the
second registry of the trust deed was such a cloud upon
the title as to materially interfere with a sale of the pro-
perty, and that he therefore had a right to come to this
Court for a declaration as to his rights so that doubts
might be removed, and he thus be enabled to get the best
possible price for the property for the benefit of the cre-
ditors.

Several objections were urged by Mr. Chandler
against any decree being made. While he did not dis-
pute the jurisdiction of this Court to make a declaratory
decree, even where no consequential relief was sought,
it was urged that in this case where no fraud was
charged, where the registry fully showed the instruments
under which all parties claimed and where the sheriff
only sought to sell such interest as Baldwin had in the
land at the time the memorial was filed, a bill such as
this would not be entertained, but the purchasers under
the sheriff and under the plaintiff respectively should be
left to try out their competing titles by an action at law.
No doubt this course could be adopted, but there are con-
siderations which seem to me in a case like this to render
it in the interest of all parties that the jurisdiction of the
Court should be exercised. The plaintiff comes here as
representing the creditors of Baldwin, of whom Fullerton
is himself one; and though he (Fullerton) may now assume
an attitnde in a sense hostile to the deed, it does not neces-
sarily follow that he may not later on come in under it
and participate with the other creditors in the benefit of
its provisions. It certainly cannot injure the defendant
Fullerton to have a decision in his favour, for that as-
sures him payment in full of his judgment ; while on the
contrary, if the decision should be adverse to him, he as
a creditor derives a direct benefit from the enhanced
value of the land consequent upon all doubts being re-
moved as to the title to be given to a purchaser. The
plaintiff is bound to sell the property so as to realize for
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the payment of the debts, and it needs no argument to
show that any serious dispute as to the validity of the
title the trustee is in a position to give must necessarily
depreciate the marketable value of the property. In
cases where the validity of a conveyance is ques.
tioned on the ground of fraud similar reasons
induce this Court to exercise its jurisdiction; and
I can see no reason why in a case like this the same re-
medy should not be applied for a similar evil, though no
fraud be charged and the judgment and memorial are in
no way attacked beyond settling whether they do or do
not create a lien on the property. In 7'ruesdell v. Cook (1),
Ntrong, V.C, says: “I find no authority for saying
that the existence of an unregistered deed, passing no in-
terest and not appearing to be a link in the title, can give
ground for the jurisdiction ; but the registration has such
a tendency to embarrass the title of the true owner, that
there would be a great want of remedy if this Court could
not decree cancellation in such a case.” In Shaw v.
Ledyard (2), Mowat, V.C., says : The first objection was,
that the bill does not allege any privity between the
plaintiff and the defendants, or any frand by the defen-
dants, and that the bill, in the absence of such privity or
fraud, will not lie. T -am against this objection. No au-
thority was cited in its support, and certainly reason Is
opposed to it. If two strangers, even through a mere
mistake of fact or law, claim a man’s property and put on
registry an instrument setting forth such claim, or pur-
porting to deal with it, such a claim, however unfounded,
must prejudice the sale of the property, and may create
embarrassment otherwise ; and I would be very sorry,
unless compelled by the authorities, to hold that the
owner is in such a case without remedy. But a deed by
a sheriff in his official capacity professing to convey
what he has no right to convey, presents grounds for re-
lief which may not apply to a transaction between two
entire strangers.” See also Ross v. Harvey (3): Russell v.
Russell (4) ;. Weir v. Niagara Grape Co.(5).
(1) 18 Gr. 532, (4) 28 Gr. 419.

(2) 12 Gr. 382. (5) 11 Ont. R. 700.
(3) 8 Gr. 651,
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I come now to the substantial questions involved in 1894,

the case. In the first place, it is said this trust
deed is fraudulent and void under the Statute 13
Eliz. cap. 5, as being intended to hinder and de-
feat creditors, for which proposition Whitman v. The
Union Bank of Halifar(6) is velied on. 8o far as
we can judge from the very meagre report of the reasons
given by the majority of the Judges in this case for the
conclusion at which they arrived, it was because they
held that fraud under the statute was made out in a deed
by whose provisions creditors on assenting to the deed
were compelled to release their claims, and unless they
did assent were excluded from all benefit under it, and as
to any surplus of the funds remaining over after paying
assenting creditors, there was a resulting trust in favour
of the debtor. Accepting this as a correct exposition of
the law, the present assignment is not, I think, within it.
This deed contains no resulting trust in favour of the
debtor, and, though it contains the ordinary release, it pro-
vides distinctly that the trust funds are available even
for creditors who do not execute the deed. It is true
that the deed provides for preferences and gives some
priority to the debtor’s individual creditors over those of
the partnership ; but in no event does he reserve any
benefit to himself until the creditors are all paid in full,
and then only by legal inference. The deed is, I think,
not at all open to the objection made to it.

Another ground urged by Mr. Chandler at the hear-
ing received close attention. As the first registry of the
trust deed was invalid in consequence of the defective
certificate of acknowledgment, and the memorial was
filed before the second registry, it was contended that
the lien on the property was complete by the memorial,
and the deed to the plaintiff conveyed the property to
him subject to the lien in favour of Fullerton. It is not
necessary in the view I take of this case to express any
opinion as to the validity of the first registry of the
trust deed. If it were a good and valid registry, the Jde-
ff'ndant Fullerton would acquire no lien by his judgment,

(6) 16 Can. 8. C. R. 410,
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becaunse all of Baldwin’s interest in the property would
have been vested in the plaintiff. This is a fact admit-
ted ; but it is because the plaintiff practically admits and
the defendants positively assert that the first registry is
of no effect that any question arises. I shall, therefore,
deal with the case on the assumption that the first re-
gistry was altogether inoperative, as having been made
without a valid certificate of acknowledgment. 1t is
clear to my mind that as against Baldwin the deed of as-
signment conveyed to the plaintiff the land described in
it. . When the creditors signed it, and when in fact they
had notice of the trust created by it in their favour, it
ceased to be a mere disposition of the property by Bald-
win, revocable at his will. Those executing had released
their claims against Baldwin, and accepted in lien thereof
such rights as they were entitled to under the deed.
Quite irrespective altogether of registry Baldwin by his
assignment had conveyed all his interest in the property
to the plaintiff ; a conveyance which he himself could
not have defeated except by a conveyance to a purchaser
for value without notice and registered prior to the first
deed ; a transaction which, though good as to the inno-
cent purchaser, wonld nevertheless be a fraud as to Bald-
win.  The rights in veal estate which are leviable under
an execution and salable by a sheriff thereunder have,
L think, been determined by judicial decision. In Miller
v. Duggan (7), the present Chief Justice of Canada, in a
dissenting judgment, which is, I think, altogether appli-
cable to our Registry Aet, differing as it does most ma-
terially from that of Nova Scotia in reference to which
that case was determined, has dealt exhaustively with
this question. He points out the difference between a
purchaser and incumbrancer for valuable consideration,
and a judgment creditor; how the former has contracted
for a particular interest in the land, while the right of
the other against it has no foundation in contract, but is
only a part of the remedy ; and he holds in a positive way
that the charge of the judgment creditor is to be subor-
dinated to all equities to which the land was subject in
the hands of the judgment debtor at the date of registra-

(7) 21 Can. 8. C. R. 83. .
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tion ; that the absence of notice is immaterial, and that a
judgment creditor was only entitled to avail himself for
the purpose of satisfying his debt of just what his debtor
owns, subject to all equitable claims of third persons, and
no more. In Wickham v. The N. B. Ry. Co.(8) a similar
question arose in reference to our own Act.  In that case
Lord Chelmsford says(9): “There is mo doubt upon
principle, as well as on the authority of the cases cited in
the argument at the Bar, that the right of a judgment
creditor under an execution is to take the precise inter-
est, and no more, which the debtor possesses in the pro-
perty seized, and consequently that such property must
be sold by the sheriff with all the charges and incum-
brances, legal and equitable, to which it was subject in
the hands of the debtor. In other words, what the deb-
tor has power to give is the exact measure of that which
the execution ereditor has the right to take.,” Again, in
Whitworth v. Gaugain (10), the Viee-Chancellor says :
“The more I consider the case, the more satisfied I feel
that T stated the general principle correctly in Langton v.
Horton, when I said that a creditor might, under his
judgment, take in execution all that belonged to his
debtor, and nothing more. He stands in the place of his
debtor,  He only takes the property of his debtor, sub-
ject to every liability under which the debtor himself
held it.” It was upon the same prineiple that the Su
preme Court of this Province, in an appeal from the
Judge who recently presided over this Court, in Chute v.
Grattan, decided in Trinity term last that a mortgage
made in pursnance of an agreement to secure money laid
out in buildings took priority to a judgment rendered after
the agreement and registered before the mortgage. See
Rolleston — v. Morton (11) ; Benham v. Keane (12);
Dolphin v. Ayheard (13) : Eyre v. MeDowell (14) ; Beavan
v. Earl of Oxford (15). By sec. 9 of cap. 47, C. 8, it is
only the land of the person against whom the execution
issues that is bound, and by sec. 16 of the same chapter
(8) 1. R. 1 P. C. 64,
(9) At p. 75.

(10) 8 Hare, 416.
(1) 1 Dr, & W. 171,
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the sheriff’s deed conveys only the interest of the execu-
tion debtor. By force, therefore, of these sections, if the
debtor has already conveyed away all his interest, he has
none upon which the execution can operate.

Sec. 4 of cap. 74, Con. Stat., only avoids conveyances
as against subsequent purchasers for valuable considera-
tion. It was admitted by Mr. Chandler, and, I think,
must be taken as long since settled by authority, that a
purchaser at sheriff’s sale is not a purchaser for valuable
consideration. In addition to the cases already cited, sce
Doe dem. Black v. Cogswell (16), and Doe dem. Roop v.
Trentowsky (17).

As a result of these authorities, I think there remain-
ed no interest in Baldwin in the land seized and adver
tised by the sheriff at the time the memorial was filed, and
there was therefore nothing upon which the memorial
could operate so far as this land is concerned.

The plaintiff is therefore entitled to the decree
asked for. Declare that the conveyance from Baldwin
to the plaintiff, dated June 26, 1893, is good and valid as
against the judgment obtained against Baldwin by Ful-
lerton, a memorial of which was filed July, 1893, and that
the plaintiff, as trustee under the conveyance to him,
holds the land mentioned therein free from any lien or
charge created by the said memorial or execution, and
in no way subject thereto,

Order that defendants be perpetually restrained from
selling or proeeeding to sell the said land under the said
execution. There will be no costs, the plaintiff being
entitled to his costs out of the estate.

(16)3 P. & B, M4, (17) 5 AL 636,
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In re FAIRLEY ESTATE.
Will—Construction—Pecuniary L ies—Residuary Estate—Supreme Court
in Equity dct, 1890 (53 Viet. c. 4), 5. 174.

Where a testator had agreed to sell land, but had not executed a convey-
ance of it to the purchaser, and died, leaving a will, by which he gave
several pecuniary legacies to certain relatives, to be abated propor-
tionately in the event of his estate being insufficient to pay them, and
then gave all the rest of his estate to the children of A.

Held, that the pecuniary legacies were not a charge upon the residuary
estate in the event of the personalty not being sufficient, and that the
conveyunce of the land in question should be made by the residuary
legatees.

This was an application by petition under the Su-
preme Court in Equity Aet, 1800 (53 Vie. ¢. 4), 8. 174 (1),
for an order of the Court enabling and compelling the
execution of a deed of conveyance by the heirs of Seott
Fairley, deceased, and certain infant legatees named in
his will, of a tract of land sold by the deceased to Alex-
ander Gibson. The facts are fully stated in the judgment
of the Court.

Geo. F. Gregory, QC., for the applicants.
1805. February 5. BARKER, J.:—

Scott Fairley, the testator, died in October, 1893,
possessed of both real and personal estate and leaving a
will dated July 11, 1893, 1In April, 1880, he entered into
a written agreement with Alexander Gibson for the sale of
a large tract of land in Northumberland for the price of

(1) * The Court on petition of the executor of the estate of any person
who mi have died before the performance of any contract made by him
in his lifetime, or of any person i d in such contract, and on hear-
ing the parties may b{ order enable and compel the specific perform-
ance thereof by any infunt heir or other person. Every conveyance
made pursuant to an.order under this or the next preceding section may
be executed in the name of any such infant by any person the Court
shall authorize and direct, and shall be as effectual as if made by such
infant when of lawful age.”
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$22.500. A part of the purchase money was paid by Gib-

In re Fameey 800 before Fairley's death, but no conveyance was ever
ISTATE,

Est

Barker, J.

executed except of some timber licenses. At the time of
Fairley's death there remained some $12351.19 due on
account of the purchase money, which amount Gibson
wishes to pay and have the conveyance to him completed
according to the contract. An application was made to
me by the executors of Fairley, under sec. 174 of 53 Vie.
cap. 4, relating to proceedings in the Supreme Court in
Equity, for an order enabling and compelling the specifie
performance of the contract of sale by certain infants
and others interested in the property, and for the author-
ity and direction of some person to make the necessary
conveyance for these infants, I directed all persons who
might have any interest in the property under the will to
have notice of the application, none of whom appeared
at the hearing. The only question is as to the persons
by whom the conveyance should be made. The testator,
after directing the payment by his executors of all his
debts, funeral and testamentary expenses, gives several
pecuniary legacies to his nephews, brothers, and other re
latives, and then devises his dwelling house and land
belonging to it (some seven acres, but no part of the tract
agreed to be sold to Gibson) to a nephew, Justus W,
Fairley. The will then proceeds : “Fifth, and in the
event of my estate being insuflicient to pay the said sev-
eral legacies, the same shall be abated or reduced pro-
portionately. Sixth, I give and bequeath all the rest, re-
sidue and remainder of my estate to the children of my
brother Justus Fairley.” The principal question in set-
tling the title is whether the pecuniary legacies are
charged upon the real estate, An argument may be ad-
vanced in favour of the charge from the fifth clause in
the will, and giving to the word “estate ™ in that clause
a sufficiently extensive meaning to include real as well
as personal estate. I am, however, disposed to think that
the word “estate” in this clause refers simply to that por-
tion of the general estate out of which the legacies are
primarily payable, that is, the personal estate. I can-
not discover any intention in this clause on the part of
the testator to charge the real estate in aid of the per-
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sonalty with the payment of these legacies. The real 1895,
estate is not given to the executors who are to pay these /n e FatLEY
legacies ; a fact of great importance in determining the ’
testator's intention in such cases, The executors are
directed in reference to James Fairley to set apart and
invest a sum sufficient to produce an annuity for his
benefit of $250 a year during his life. Presumably they
are to do this only with the property which is given them
and under their control ; and, as I have already pointed
out, the real estate is not given to the executors here at
all.  The pecuniary legacies are all dealt with alike, and
what is true of one of them is also, I think, true of all.
I think it a proper construction of the will that the pecu-
niary legacies arve payable out of personalty, with an
abatement pro rata in case of deficiency, and that the re-
siduary estate, both real and personal, passes to the chil-
dren of Justus Fairley, the word “estate” in the resi-
duary clause of the will being construed as covering both
real and personal estate, thus leaving the whole estate
disposed of by the will.

It would seem from a statement in the petition that
the balance due by Gibson on his purchase, together with
the other personal estate in the hands of the executors,
would be sufficient to pay these legatees in full, in which
case no question can arise. 1 think the conveyanee
should be made by the children of Justus Fairley, and, to
avoid all question, that it be joined in by the heirs at law
of Scott Fairley, the testator,

The order will be as follows :(—

That on payment of the balance of the purchase
money by Gibson, the property in question he conveyed
to him by Alexander Thomas George Johnson Fairley,
Josephine Dora Fairley, Scott M. Fairley, and Eri Festus
Fairley, infant children of Justus Fairley ; and by Jus-
tus Fairley, James Fairley, and Margaret Cameron; and by
Christian 8. Fairley, Leila Ada Fairley, and John Wes-
ley Fairley, infant children of S8arah A. Fairley; and by
Sarah A. Fairley. And further order that such convey-
ance be executed in the name of the infant children of
Justus Fairley by their father, the said Justus Fairley,
and in the name of the infant children of the said Sarah

Barker, J,
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1895.  A. Fairley by their mother, the said Sarah A. Fair-

n f;fu::;:f” ley, which said Justus Fairley and Sarah A. Fairley are
hereby authorized and directed to execute such convey-

ance in the name of the said infants respectively.

The costs to be paid out of estate,

Barker, J

BARNABY v. MUNROE, ¢f al.

March 19, Practice—Suit for foreclosure—Parties —Administrator— Disclaimer—Dis-
missal of Bill—Costs—Unnecessary Recitals in Bill—Supreme Court in
Equity Act, 1890 (53 Viet. e. 4), s.

As a general rule the administrator of a deceased mortgagor should not
be made a party to a foreclosure suit,

Where an administrator is improperly made a party to such a suit he
should disclaim in order to entitle him to have the bill dismissed
with costs.

Disclaimer is as applicable where a defendant has no interest as where
he has an interest which he is willing to abandon.

Where an administrator improperly made a party to a foreclosure suit
did not disclaim and the cause proceeded to hearing he was equitably
dealt with by being allowed costs, on the dismissal of the bill, up
to and including his answer.

Where the administrator of a mortgagor was improperly joined in a
foreclosure suit costs thereby incurred were not allowed to the
plaintiff. -

Where a bill in a foreclosure suit was of unusual length from the inser-
tion of needless recitals and repetitions contrary to the provisions of
the Supreme Court in Equity Act, 1890 (53 Vict. ¢. 4), 8 the clerk
was directed to tax the ccsts of the bill on the basis of twelve folios.

The facts in the case so far as material to the points
decided are stated in the judgment of the Court. The
argument was heard March 1st, 1895,

Nkinner, QC., and MacRae, for the defendant, Mun-
roe:—

The personal representative of a mortgagor should
not be made a party to a foreclosure suit except where
he has an interest in the equity of redemption, and if im-
properly joined is entitled to have the bill dismissed as
against himself with costs: Daniell Ch. Practice (1); Brad-
shaw v. Outram (2) 3 Duncombe v. Hansley (3) ; Story

(1) 8 Ed. 280, (2) 13 Ves. 284, (3) 8 P, Wms, 338,
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Eq. Pleading (4) ; Wilson v. Hornebrook (5). Any surplus
money arising from the sale of the mortgaged premises
passes to the heir as real estate : Bourne v. Bourne (6) ;
Williams on Executors (7) ; Coote on Mortgages (8).

A. H. Hanington, Q.C., for the plaintiff :—

That the defendant is a necessary party to the suit is
well established : Meeker v. Tanton (9) ; Grace v. Mount-
morris (10); Scholefield v. Heafield (11); Beale v. Symonds
(12); Christophers v. Sparke (13); Cholmondeley v. Clin-
ton (14). The defendant took out administration as a
creditor in order to sell the equity of redemption and pay
the testator’s debts, and therefore should be joined in the
suit. If he insists that he has no interest in the subject
matter of the suit he should have disclaimed and not
answered, and costs of amswer will not be allowed him.
See Marwell v. Wightwick (15) ; Clarke v. Wilmot (16) ;
1 Dan. Ch. Pr. (4th Am. Ed.) (17); Rackham v. Siddell (18);
Vale v. Merideth (19) 5 Appleby v. Duke (20).

Skinner, in reply :—

Disclaimer only applies where the defendant has an
interest in the subject matter of the suit which he is
willing to abandon.

1805. March 19. BARKER, J. :(—

The bill was filed in this case for the foreclosure of
two mortgages given by one John Sweet to the plaintiff
and for a sale of the mortgaged premises. The bill al-
leges that Sweet, the mortgagor, died in February, 1804,
having first duly made his last will, by which he devised
his interest in the mortgaged premises to his two chil-
dren, who are defendants in this snit. The plaintiff also

(4) 9th Ed. 88. 196, 200. (18) 2 Jac. & W. 223,

(5) 1 Han. 165. (14) 2 Jac. & W. L. at p 184,

(6) 2 Hare, 35, (15) L. R. 8 Eq. 210,

(7) 6th Am. Ed. 689, (16) 1 Phil. 276,

(8) 4th Ed. pp. 258, 259, (17) Pp. 706, 710,

(9) 2 Ch. Ca. 29. (18) 1 MeN. & G. at p, 625,
(10) 2 Dr, & W, 432, (19) 18 Jur. 992,
(11) 7 Sim, 667, (20) 1 Hare, 303,

(12) 16 Beav. 406,
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alleges that the persons named as executors in the will
refused to act, whereupon letters of administration cum
testamento annero were granted to the defendant Mun-
roe, who, as such administrator, is made a party to this
suit. The other two defendants did not appear, and the
bill was taken pro confesso against them. The bill does
not allege that the defendant Munroe ever claimed any
interest in the equity of redemption or in the suit, or
that he had any, unless by reason of his being adminis-
trator the law wounld clothe him with some interest
which would render it necessary to make him a party to
this suit. The evidence at the hearing showed that at
the time of his death Sweet owed about $180 outside of
the mortgage money ; that he had absolutely no property
except hig interest in these mortgaged premises, and that
Munroe obtained the letters of administration as a cre-
ditor. Munroe entered an appearance and answered, and
the matter came to a hearing. There are, however, but
two questions involved—(1), whether Munroe should have
been made a party, and (2), if not, upon what terms as to
costs the bill shonld be dismissed as against him,

As to the first point, I do not think Munroe shounld
have been a party. It is not desirable that there should
exist any doubt upon a question of practice so likely to
arise. No far as my experience goes, I have never known
an instance where an administrator of a mortgagor has
been made a party to a suit to foreclose the mortgage
and sell the premises. He has no interest whatever in
the equity of redemption. If he had claimed an interest
the plaintiff might have deemed it prudent to make him
a party so as to get his disclaimer or foreclose him, but
there is nothing of that kind here. I do not say that no
case can arise where an administrator would not he a
proper party ; on the contrary, I can easily imagine such
a case ; but I do say, however, as a general rule that he
is not a proper party, and that there is nothing in this
case warranting a departure from that general rule,
This is, I think, a well-established practice, and if wrong
must be rectified by a Court of Appeal. T think the bill
must be dismissed as to the defendant Munroe. This
brings me to the second point ; and that is, upon what
terms as to costs the order should be made.
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The case of Wilson v. Hornbrook (21) is in many of
its features similar to this. There the defendant Horn-
brook neither had nor claimed to have any interest in the
mortgaged premises.  Though the plaintiff knew  this
when he issued his summons, he made him a party.
Hornbrook appeared and put in what seems to have been
intended for a disclaimer, though it was a rather infor-
mal one. The plaintiff then moved to have hix bill
amended by striking out Hornbrook as a defendant, and
this he was allowed to do on payment of costs, Whether
a party diselaiming is entitled to his costs or not de-
pends upon circumstances.  The case 1 have just cited
would have warranted me in making the same order in
this case as the Chief Justice made in that, provided
Munroe had disclaimed and the plaintiff had then moved
to amend. 1 think I have a right to assume with that
practice established that if Munrvoe had disclaimed, the
plaintiff would have followed the course adopted in Wil-
son v. Hornbrook, paid Munroe his costs and had his
bill amended, and as a vesult of the disclaimer been re
lieved of all possible question as to Munroe's interest.
Of course if he had, notwithstanding the disclaimer,
gone down to a hearing in order to have Munroe fore-
closed, as was done in Davis v. Whitmore (22), he could
have done so; but, unless under exceptional cirenm-
stances, he would have been compelled to pay Munroe's
costs incurred subsequent to the disclaimer, as well as
those before. In answer to the plaintiff's contention
that the defendant Munroe should have disclaimed, it
was answered (1), that the defendant could not disclaim,
and (2),if he could, that his answer amounted to a dis-
claimer. T am unable to see any reason why the defen-
dant should not disclaim. A disclaimer is as applicable
where the party in fact has no interest as when he has
an interest which he is willing to abandon. In Mitford on
Pleading, 319, it is said: * A disclaimer is where a defen-
dant denies that he has or claims any right to the thing
in demand by the plaintiff's bill and disclaims, that is ve-
nounces all ¢laim thereto.,” Daniell Ch. Prac. (23) is to the

(21) 1 Han. 167, (22) 28 Beav. 617. (28) 4th Am, Ed. p. 706,
VOL. L, N.R.E.R, 7
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same effect. 1 therefore see no difficulty in the way of
Munroe disclaiming, unless he was unwilling to place him-
self in the position of abandoning some right or interest
which by law he might possibly have, but which he
asserted as a matter of law he did not have, and as a mat-
ter of fact he did not claim, and therefore desired a de-
cision on the question. He can scarcely take such an un-
usnal course at the plaintiff’s expense. This brings me
to the other point : Does the answer of Munroe amount
to a disclaimer, and could it be so treated ? Dan-
iell, at page T07(24), says: “In order fo entitle the
defendant to be dismissed with costs, the dis-
claimer should state that the defendant ‘does not and
never did elaim, and that he disclaims all right and
title to the subject matter of the suit.”” And the form of
disclaimer given in Daniell, page 2113, is as follows: “I
have not and do not claim, and never had or claimed to
have, any right or interest in any of the matters in ques-
tion in this suit, and I disclaim all vight, title and inter-
est, legal and equitable, in any of the said matters,” ete,
As the defendant Munroe's interest was precisely the
same when the suit was commenced as when he an-
swered, the above would be the form proper to be used,
and in so disclaiming he would, as a rule, be entitled to
costs to that time. In Ford v. The Earl of Chesterfield (25),
the Master of the Rolls says(26) : “The result is that
in my opinion, the effect of all the late authorities is this:
First, that in suit for foreclosure or redemption of mort-
gages, where a defendant disclaims in such a manner as
to show that he never had and never claimed an interest,
at or after the filing of the bill, then he is entitled to
his costs. Secondly, if a defendant, having an interest,
shows that he disclaimed or offered to disclaim before
the institution of the suit, there also he is entitled to his
costs, Thirdly, that where a defendant having an interest,
allows himself to be made a party to the suit, and does
not disclaim or offer to disclaim till he puts in his an-
swer or disclaimer, in that case he is not entitled to his
costs.”  The defendant here comes under the first of
these rules, for he never had any interest and never

(24) 4th Am. Ed. (25) 16 Beav. 516, (26) At p. 520.
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claimed to have any. If therefore he had disclaimed so
as to entitle himself to costs, the form I have given from
Daniell wonld have been proper for the purpose. As to
the defendant’s answer, it does not of course profess on
its face to be a disclaimer, and I presume was never
really intended to be. See. 5, which is the only part of
the answer at all relied on as in substance amounting to
a disclaimer, is as follows : After admitting Sweet's
will and the granting of letters of administration to
Munroe, it proceeds: * But I allege and say that, as ad-
ministrator cum testamento annero of the estate of the
said John Sweet, T have in no way interfered with or
intervened with the real estate of the said John Sweet
or any part thereof. And that by said last will and testa-
ment the mortgaged land and premises were specifically
devised to his, the said John Sweet's two daughters
mentioned in the will, namely, Emily Ann, and Julia,
and that no estate and property in the said mortgaged
lands and premises now vest in me or ever did vest in me.
I have not at present, and never did have any other inter-
est in the estate of the said John Sweet, deceased, than
as administrator of his personal estate, with the last
will and testament of the said John Sweet annexed
thereto.” I do not think this is a disclaimer of anything.
It is simply a claim that, as a matter of law, as adminis-
trator Munroe would have no interest. At all events, T
think the plaintiff was quite justified in not treating it
as a disclaimer, for if the defendant intended really to
disclaim there was a very simple method of doing it, and
he cannot complain if the plaintiff failed in taking the
course which he probably would have done, and which
was done in Wilson v. Hornbrook (27), had there been no
doubt as to the character or effect of the answer.

In my opinion, therefore, the defendant Munroe
either should have allowed the bill to be taken pro con-
fesso against him without answering when he ascertained
no relief was sought in any way against him ; or else, if
he wished to obtain his costs of appearance, he should
have disclaimed, as he neither had nor claimed to have
any interest. He will therefore be equitably dealt with

(27) 1 Han, 167,
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if he is placed in the same position as to costs as if he
had disclaimed. The bill will therefore be dismissed
against the defendant Munroe, with costs up to and in-
cluding his answer only, to be paid by the plaintiff.

It is obvious that by the course adopted in making
Munroe a party, the plaintifi’s costs have been largely
increased. The principle by which mortgagees are often
entitled to add the expense of litigation arising out of
their security to the mortgage money, as being a neces
sary expenditure, does not, I think, apply here. [ see
no reason why the defendants, who are entitled to the
equity of redemption, should have this additional charge
upon the premises. They were in no way a party to it,
or the cause of it, and so far as they were concerned they
allowed the bill to be taken pro confesso. 1 think
that the plaintiff’s costs of suit should be taxed as
though Munroe had never been a party and the bill had
been taken pro confesso, a8 it has been, against the other
defendants,

There is one other matter connected with this suit
to which I feel it my duty to make some reference. Hav-
ing had an opportunity of perusing the plaintiff’s bill in
this case, my attention was directed to what seemed to
be its unusual length, The type-written copy to which I
refer contains nineteen pages of about three folios to the
page, or fifty-seven folios in all. Now, this suit is one of
the simplest form possible, Two mortgages were given
by the same mortgagor to the plaintiff on the same
piece of property; the mortgagor died leaving a will by
which he devised the equity of redemption to his two
daughters, who, with the husband of one of them, are
made defendants. Now, no case can be stated morve en-
tirely free from complications. See, 22 of 53 Vie. o 4,
whose provisions have practically been in force for the
last forty years, provides that the bill shall contain a
brief narrative of the material facts, adhering as nearly as
possible to the brevity of the form given, and that doen-
mentary evidence shall not be inserted at large, but any
material part of it may be referred to in a concise man-
ner. The form to which reference is made, and to the
brevity of which the statute requires practitioners to
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adhere, is a foreclosure bill, and without a description

of premises, contains three or four folios, This is rather -

a startling difference between the model and the copy.
The description of the mortgaged premises in this case
is abont five folios in length, and, strange to say, it is
copied three times—once in the usnal allegation that the
plaintiff is mortgagee of the premises : a second time
in the first mortgage, which ix inserted in full, with all
its covenants and power of sale ; and a third time in the
second mortgage, which is also set out in full, with its
covenants and power of sale. In addition to this, the
will of Sweet is set out in full, even to a clause disposing
of a lot in the cemetery, Now, no one would be more dis-
posed than I to give latitude to counsel in the exercise
of their judgment and discretion as to the allegations to
be introduced into a pleading, or the precise form in
which those allegations should be made ; but in a case
like this, where both the letter and spirit of the statute
seem to have been disregarded, and where there exists,
so far asx I can discover, no reason for making the bill
about five times as long as is usual, I think I should be
disregarding my duty if I did not express my entire dis-
approval of such a course. The clerk reports to me that
a similar case came before Mr, Justice Fraser, and he
directed the costs to be taxed on the basis of the hill
containing ten folios. I am glad to have a precedent
which is so entirely in accord with my own views, and I
shall therefore direct the clerk to tax the plaintiff’s costs
on the basis of the bill containing only twelve folios, un-
less the plaintiff’s solicitor is able to satisfy him that the
setting out in full of the documents I have deseribed and
the repetition of the description of the premises as I
have mentioned were reasonably necessary for the plain-
til's case,

The decree will be as follows :—

L. The bill will stand dismissed as to the defendant
Munroe, with costs up to and including his answer, to be
piid by the plaintiff,

2. The bill to be taken pro confesso against the other
defendants,

3. The amount due on the mortgage for principal,

v,
MUNROE.

Barker, J.
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1895.  insurance preminms and interest up to the 1st March,
Bansany 1805, is assessed at $660,
MUNROF. 4. The usual reference to sell, all parties having

Harker.s. Jeave to bid.

5. The plaintifi’s costs to be taxed as though Munroe
had never been a party to the suit, and as though the
bill had been taken pro confesso against the other defen
dants.

6. The plaintifi’s costs to be taxed on the basis of the
bill being only twelve folios in length, subject to what T
have above directed.

1895, In re CUSHING'S ESTATE.
March 19, Ex parte BETHIA J, CUSHING.

Realty forming Part of Partnership Assets —Conversion— Dower.

Realty purchased by partners with partnership funds for partnership
purposes must be regarded as personal estate in the absence of an
agreement between them to the contrary, and consequently is not
subject to dower,

This was an application under The Supreme Court
in Equity Act, 1800 (53 Vict. c. 4), 8. 237, by Mrs. Bethia
J. Cushing, widow of Andre Cushing, for an admeasure
ment of her dower in lands owned by her late husband.

The facts and argument of counsel are fully stated in the
judgment of the Court,

The argument was heard January 28th, 1895,

C. N. Skinner, Q.C., for the petitioner.

Weldon, Q.C., for the devisees of Andre Cushing.
1805. March 19. Banrkeg, J. :—

This was an application made to me under The Su
preme Court in Equity  Aet, 1800 (33 Vie, ¢, 4, 8 273),
for an order for admeasurement of dower in certain

—_
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lands of which it is alleged the late Andre Cushing died 1895

seiged, and in which it is claimed the applicant as llislnré&‘:‘l_l:.lt.‘m'u
widow has a right of dower. As to some of the proper- .
ties mentioned in the petition there is no dispute as to
the widow's right, and therefore as to these there will be
the usual order as asked for. As to the remaining por-
tions of the property, Mr. Weldon, who appeared for all
the parties interested, contended that a bill should be
filed, and that this summary procedure was inapplicable
to a case like this. 1 decided, however, to go on, and if it
turned out that the interests of all parties could only be
protected by having a bill filed, I could then direct that
course to be adopted. As I have arrived at the conclu-
sion that this application must fail as to these latter pro-
perties, there is no difficulty in disposing of the whole
matter on this petition, unless my decision should be re-
versed on appeal, in which case, for reasons which will
appear hereafter, a bill would, I think, be necessary in
order that the accounts of the partnership might be taken
and the interests of all parties be ascertained and pro-
tected. From the evidence before me the facts are as
follows : Previous to May, 1870, but at what precise time
does not appear, Andre Cushing and G. Byron Cushing
entered into partnership, under the name of Andre Cush- ;
ing & Co,, for the purpose of carrying on the business of
sawing and manufacturing lumber at 8t. Jehn, In May,
1870, an arrangement was made between the firm and
one Theophilus Cushing, who was a brother of Andre
Cushing and the father of Byron, for the purchase by
them of what is known as the Union Point Mill proverty,
and accordingly this property was conveyed to Andre
Cushing and G. Byron Cushing by deed dated May 1st,
INT0, which deed was duly registered in March, 1871, The
mill which was on the property at the time of the purchase
was destroyed by fire on the 23rd of May, 1870, a few
weeks after the purchase. The firm erected a new mill
on the property, and this has been operated by them
ever since its completion in 18 in the way T shall pre-
sently mention, for the purposes of their business. In
December, 1880, Andre Cushing & Co., also for the pur-
poses of their business, purchased what is known as the

Barker, J.
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Godard Mill property, and a conveyance of it was made

mrecosmses to - Andre and Byron Cushing on December Sth, 1880,

ESTATE

Parker, J

which was registered January 4th, 1881, These two pro
perties adjoin each other, and since the purchase of the
one last mentioned, they have been used ax one, solely
for the purposes of the business, in piling and storing
lumber and in such other ways as were found necessary
or convenient for carrying on the firm's business to ad
vantage, The consideration mentioned in the first con
veyanee is £25,000, and in the last $1.500.  Both sums, as
well as the cost of the new mill, are charged in the firm’s
books against the partnership. The evidence, 1 think,

shows, and 1 have no hesitation in finding as a faet, that

these two properties were purchased with partnership
funds for the purposes of the firm's business, and that
they have always been used, and solely used, in carrying
on the firm's business and for the purpose of the partner-
ship as it has from time to time been earried on, there
having been no difference either in the manner of using
the premises or in the purposes for which they were used
down to the death of Andre Cushing, or indeed down to
the present time. It also appears that Andre Cushing
and G, Byron Cushing were equally interested as part
ners, each having a one-half interest in the partnership
assets,  The petitioner was married to Andre Cushing
September 11, 1883, He died March 17, 1801, leaving a
will by which he devised all his real and personal pro
perty to his children, except a legacy of $100 to his wife
and the nse during her life of his dwelling house and
furniture, she being, as he alleges in his will, provided
for by her own separate property. Byron Cushing died
some two or three years before Andre Cushing, intestate,
leaving a widow and several children surviving, all of
whom are of age. One of the sons, George 8. Cushing,
on his father's death, went into the business as represent
ing his father's estate, and the business continued to be
carried on under the firm name, precisely the same as
before, by Andre Cushing, with George 8, Cushing repre
senting his father's interest, until Andre Cushing's death
in March, 1891: and since that time it has been continued
by George 8. Cushing under the firm name, with the
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consent of Andre Cushing’s children, and for the benefit 1895,
of all interested, that is as to one-half, for the benefit of InreCusmna's
those entitled under Andre Cushing's will, and the other q
half for the benefit of Byron Cushing's estate. The part-
nership business has never been wound up, neither has
there ever been since Byron Cushing's death any division
of profits, but each party has drawn on the basis of an
equal interest.  The present position of the partnership
affairs, or its position at the date of Andre Cushing's
death, is not shown. It does, however, appear by the
evidence that at the time of Byron Cushing’s death there
was ample personal property belonging to the partner-
ship to pay the liabilities, thus leaving the real estate
intact. I do not think the evidence shows clearly that
the debts of the firm existing at the date of Byron ('ush-
ing's death have absolutely all been paid. If they have
been, new liabilities of the firm, or created under the firm
name, were made for the purpose.  In fact the business,
by the consent of all persons who had an interest in it,
was continned after Byron Cushing's death precisely as
before, exeept that for his personal services and super-
vision were subsfituted those of his son.

Two answers were set up to this application. One
wus that there was some anti-nuptial agreement between
Mr. and Mrs. Cushing, that he on his part should not in-
terfere with her property or claim any interest in it,
and that she on her part should not claim any interest
in his ; and that acting on this arrangement Mrs. Cush-
ing, with her husband’s consent, had made a will by
which she disposed of all her property for the benefit of
her children, the issue of her first marriage. It is un-
necessary to speculate upon the effect of such an agree-
ment, because the evidence not only fails in establishing
it, but Mrs. Cushing absolutely denies all knowledge of
it in every way, and disproves its existence. This defence,
therefore, entirely fails. The other ground put forward
relates solely to the two properties 1 have spoken of,—
the Godard Mill property and the Union Point Mill pro-
perty.  In reference to these, it is contended that they
were purchased by the firm of Andre Cushing & Co. with
partnership funds, and that they were solely used and

Parker J.




106

1895.

NEW BRUNBWICK EQUITY REPORTS. [\'OL.

owned for partnership purposes, in which case the widow

tarecusmina's would have no right of dower. And this is the substan-

EsTATE

Barker, J.

tial question which arises for decision in this case.

Mr. Weldon contends that by the law as enunciated
by English authorities the wife has no dower in that part
of her husband’s real estate which is partnership pro-
perty and used by the partners for partnership purposes,
unless there exists some agreement between the partners
by which the property is discharged from the trusts to
which it would otherwise be liable. Of course, in this
case, no such agreement exists ; we are, therefore, re-
lieved from all discussion as to that point. The doctrine
by which real estate held by or for partners for partner-
ship purposes has been held as, in equity, converted inte
personalty is to be found in earlier decisions than Darhy
v. Darby 1) ; but, as that case is so frequently cited in
modern cases as accurately laying down the rule, it will
be safe toadopt it. In that case, Kindersley,V.C.,, says (2) :
“ Now, it appears to me that, irrespective of anthority,
and looking at the matter with reference to principles
well established in this Court, if partners purchase land
merely for the purpose of their trade and pay for it ont
of the partnership property, that transaction makes the
property personalty, and effects a conversion out and
out. What is the clear principlé of this Court as to the
law of partnership ? It is, that on the dissolution of the
partnership all the property belonging to the partuership
shall be sold, and the proceeds of the sale, after dis
charging all the partnership debts and liabilities, shall
be divided among the partners according to their respec-
tive sharves in the capital. That is the general rule; and
it requires no special stipulation : it is inherent in the
very contract of partnership. That the rule applies to
all ordinary partnerships property is beyond all question,
and no one partner has a right to insist that any particu
lar part or item of the partnership property shall remain
unsold, and that he should retain his own share of it n
specie.”  That the principle of this case and the rule
there laid down have been applied in numerous cases—

(1) 8 Drew. 495, (2) At p. 508.
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some of them of comparatively recent date—is beyond 1895,

all doubt. Mr, Skinner conceded this, but sought to dis Iur;jlﬂ'::p:ru'u
tinguish the present case for reasons which it will be
convenient to have in mind before referring to some of
the later authorities. In the first place, he contends that
Darby v. Darby (3) is distinguishable, because the part-
ners were there dealing in real estate, buying and selling
it for profit as so much stock-in-trade. An examination
of the case shows that it was decided upon no such
ground as that, but that in deciding it the Vice-Chancel-
lor was simply applying to real estate held in partner-
ship a principle of the general law of partnerships. The
opening sentences of the judgment answer this objection.
The other point made by the petitioner’s counsel is en-
titled to more consideration. It may be stated thus:
Admit for the sake of argument that the general principle
is correctly stated, it can have no application to a case
where there exists no necessity for the conversion,—
where the partnership debts are all paid, or, if not, the
personal assets are ample for the purpose, and therefore
the reason for an equitable conversion of the real estate
has ceased to exist, and the object for which the implied
trust for sale was raised has also ceased to exist. In
which case it was contended the real estate wonld re-
assume its original qualities, the widow wonld have her
dower, and the devolution of the property would be in
the same channel as though no partnership had ever
existed. Whatever support such a docetrine may find in
American decisions, or perhaps in some early English
cases, I cannot find any in anthorities which are to-day
recogmized as binding.  Thoruton v. Dirvon (4 and Bell
v. Phyn (5), cited by Mr. Skinner, are instances of the
earlier English cases ; but these have not been followed
for very many years. In Phillips v. Phillips(6), these
cases were cited, but even at that time, in 1832, they
were not followed. In that case connsel made much the
same argument as is presented here. At page 653 coun-
sel is reported as arguing that, although the real estate

Barker, J

(8) 8 Drew, 495, 15) 7 Ves, 458,
(4) 8 Brown C. C. 198, (6) 1 M, & K. 619,
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purchased with the partnership property was converted
«into personalty for the purposes of the partnership, yet
when those purposes were served the property resulted
in its original character of real estate to the heir. (See
also page 655. What does the Master of the Rolls say,
in answer to this 7 “ With respect to the second ques
tion,—whether the fieeehold and copyhold property pui
chased with the partnership capital, and conveyed to the
two partners and their heirs for the purposes of the part
nership trade, is to be considered as personal estate only
for the payment of the partnership debts, or is generally
to be considered, to the extent of a moiety, as personal
estate of a deceased partner—I confess I have for some
vears, notwithstanding older aunthorities, considered it
to be settled that all property, whatever might be its na
tnre, purchased with partnership capital for the purposes
of the partnership trade, continned to be partnership
capital, and to have, to every intent, the quality of per
sonal estate : and in the case of Fereday v. Wightwick (7),
I had no intention to confine the principle to the pay
ment of the partnership demands,  Lord Eldon has cer
tainly, upon several oceasions, expressed such an opinion:

the case of Townsend v. Devaynes () is a clear decision
to that effeet : and general convenience requires that this
principle should be adhered to.” 1 have not overlooked
the fact that the decision of the Master of the Rolls in
the case of Phillips v. Phillips (9) was questioned in sey
eral cases, and finally overruled in Taylor v. Taylor (10),
but it was on another point in the case altogether, and
had no reference whatever to the question for which I
cite it.  Watson, in his Equity Compendium published
twenty vears after the decision in Taylor v. Taylor (10)
was given, cites Phillips v. Phillips (9) as authority for the
following text: “An estate purchased with partner

ship property for partnership purposes is not subject to
dower, unless there is a distinet agreement that it shall be
the separate property of one partner, to whom it is con-

(T 1R, & M. 45,

(%) 1 Montag. Law of Partn. Appen. 97, and 1 Roper's H. & W,
Jacob's edit, p. 846, n.

(9) 1 M. & K. 649,

(10) 3 DeG. M. & G. 190.




NEW BRUNSWICK EQUITY REPORTS.

veyed, and that he shall be a debtor to the partnership for
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the purchase money " (11). It is very clear that the Master InreCosmING's

of the Rollsin Phillips v. Phillips (12) altogether disclaims
the idea that the principle of equitable conversion of the
real estate into personalty is confined, as the petitioner
here contends, to the paymeat of partnership debts, On
the contrary, he says it continues to be partnership pro-
perty and to have to every intent the quality of personal
estate, It is, as Kindersley, V., puts it, *a conversion
out and out.”

The case of Attorney-Generval vo Hubbuek (13) and on
appeal (14), has a direct bearing upon the point under dis-
cussion.  The question arose there as to a claim by the
Crown of some £22000 for probate duty, and the pro-
perty in reference to which the duty was claimed was
real estate which had been purchased by partners and
used for partnership purposes, It could only be made
liable for the duty because it was personal property, and
both Courts held it liable on that ground. In this case
the same avgument as in Phillips v. Phillips (12) was ad-
vanced, but without avail. At page 494 of the report,
in 10 Queen’s Beneh Division, it will be seen that the de-
fendant’s connsel, after admitting the general doctrine
that real estate purchased by a partnership for partner-
ship purposes became converted into personalty, and that
the interest of a deceased partner’s estate in such realty
was only a share in the proceeds of such conversion, goes
on to argue that the nltimate facts may be looked to In
order to determine the rights of parties, and if it even.
tually turn out that an actual conversion of the real
estate is nnnecessary for the purposes of the partnership,
it remaing real estate with all its incidents. He then
illustrates his argument by cases of express trusts for sale
and cases of a similar character, where such a principle
obtains.  Pollock, B., answers this argument in this way :
“Now, it may be well in the first place to observe that
the contention of the Crown is founded on the fact of
this being partnership property, because many cases

(11) P. 850. Ed. 1873, (13) 10 Q. B, D. 488,
(12) 1 M. & K. 649, (14) 13 Q. B. D. 275,

LSTATE,

Barker, J.
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have been cited to us bearing on the general question,

I re Cosmise's Which has sometimes had to be considered, whether there
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has been a conversion or not in cases other than cases
of partnership. In those cases it may be that the troe
rule is that yon must look to what actually took place
in order to see whether there has been a conversion.”
After referring to the judgment of Kelly, C.B., in At
torney-General v. Lomas (15), he proceeds: © 1 do not think
it necessary to refer further to that ecase and many other
cases that have been cited, because they are cases where
the rule, upon which the contention of the Crown in this
case has been put, in no way applies.  The contention of

the Crown is that this is a case of partnership and of
partnership property, and if the property be not partner-
ship property, cadit questio.” It will be seen, therefore,
that the equitable conversion into personalty of the real
estate purchased by partners for partnership purposes in
no way depends upon an actual necessity for its conver
sion in order to wind up the partnership or pay the part
nership debts, but that it is an incident of the partner
ship itself, and is only to be avoided by some agreement
between the partners as a result of which the real estate
will be freed from the implied trast for sale with which
the law fixes it as arising out of the contract of partner-
ship itself. Bowen, L.J., in the case last cited (16), after
citing the passage from Darby v. Darby (17), which T have
above quoted, says : “ If that is so as regards all the part-
nership property, land, when it is brought into and made
part of the partnership property, becomes of course
personalty, that is to say, its devolution will be af
fected by the fact that it has been brought into the
partnership accounts and assets. How is the character
of personalty which has once been impressed upon land
to be withdrawn or altered and the land remitted to its
original character of realty ? It seems to me that in the
case of partnership property land can be remitted to
its original character only by virtue of such an agree-
ment made between the partners as withdraws the land

(15) L. R. 9 Ex. 29.
(16) Attorney-General v. Hubbuck, 13 Q. B. D, 275, at p. 290
(17) 3 Drew. 495,
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from the partnership assets and puts an end to the im-
plied trust for sale. . . . Butit seems tome clear, what-
ever may be the law as to these questions, that the time
when the death takes place is the moment at which it
has to be decided whether the property in question is
realty or personalty.”  See also Waterer v. Waterer (18).

The decisions in Ontario are entirely to the same
effect: Wylie v. Wylie (19 Sanborn v. Sanhorn (20): Con
ger v. Platt (21): In re Music Hall Block (221, In the latter
case, Ferguson, J., held that the assignee, under the In
solvent Aet of 1875, counld give a good title to the in
solvents’ real estate held by them as partnership assets,
though the wives did not join, as they had no inchoate
right of dower in the lands, as such land must be con
sidered as converted into personalty.

I must concede that in the United States, or at all
events some of them, a somewhat different rule prevails,
Bates, an American anthor, in his work on partnership,
published in 1888, at section 297, thus sums up the doce-
trine : “ The great point of difference between the Eng
lish and American law ix the degree of conversion. In
England it seems to be now settled that a partner’s share
in the assets of the firm is personal property for all pur
poses, no matter of what it consists : and that, after
satisfying partnership liabilities and equities, the balance
is still divisible as personalty, and goes to the representa-
tives and not to the heir, and is not subject to dower.
But now, the unanimous American doctrine is that after
the partnership demands arve satisfied the unexhausted
surplus is real estate. The basis of absolute or partial
conversion into personalty is the presumed intention, and
equity will not go further and convert it into personalty
for additional purposes, such as the mere purpose of
division, unless the intention to convert for more than
partnership purposes appears. Hence, in this country the
widow has dower out of a partner’s share in the surplus,
and the share goes to the heir and not to the executor.”

As T view the evidence in this case, Andre Cushing,

(18) L. R. 15 Eq. 402 (21) 25 U. C. Q. B. 277.
8 (22) 8 Ont. 225,
359.

(20) 11 Gr
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as surviving partner, on the death of Byron Cushing, con

tureCosmna's tinued the partnership business, the representatives of
TE.
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Byron assenting to their share of the capital being re
tained for the purpose. The partnership transactions
have never yet been wound up, and I see no reason why
the trust for sale does not exist as much to-day for the
purposes of winding up the partnership as ever it did,
The petitioner’s right of dower did not becom: complete
until her hushand’s death, and there is nothing to show
how the partnership business then stood. 1 do not see
how under any cirenmstances, even under the American
rule, an application like this could he sustained until the
accounts of the partners and of the partnership had been
taken and the surplus capital settled upon and deter
mined, T do not, however, rest my decision upon this
ground at all, but upon the principle and anthority of the
cases to which T have referred, and which, as T under
stand them, are altogether adverse to the right elaimed

by the petitioner in these two properties in question.
There will, therefore, be no order made as to these
sweeond picces

two pieces of land which are the first and
deseribed in the third paragraph of the petition, but there
will be an order made as to the remainder of the pro
perties,

As each party has suceeeded in part, there will be

no order as to costs,
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DOHERTY v. HOGAN ot al.

Practice—Foreclosure—Foreclosure and Sale—Title of Mortgagor in Dispute.

A mortgagor will be foreclosed though he may have had no interest in

the premises to mortgage, but, in such an instance, a sale will not be
ordered,

It is not desirable, where any substantial question is suggested as to the
title which a purchaser might get under a sule made in pursnance
of a decree of the Court, to order one.

This was &

suit for foreclosure of a mortg

+and
sade of the mortgaged premises.  The facts are stated in
the judgment of the Court,  Argument was heard on the
Sth of April, 1895,

Le B. Tweedie, for the defendants:—

Defendants never had any interest in the property
o mortgage

18 the conditions under which the title conld
possibly vest in the defendant’s wife  were never per
formed. A mortgage by them cannot therefore he sab
ject to foreclosure,

[BARKER, J.:—A

s you have given a mortgage, it
should be foreclosed in order to perfect the title]

If an order is made it should be for foreclosure only,
and not for foreclosure and sale. See James v. James (1);
Redayn v. Forster(2) 3 Cor v, Toole (3).

W, Pugsley, Q.. for the plaintiff .—

The order should be for foreclosure and sale in the
usual way.

1895, April 26, Barkeg, J. :—

The bill in this suit was filed for the foreclosure of
awmortgage from the defendants Rosa Hogan and her hus
band to the plaintiff, dated Angust the 29th, 1882, and for
a sale of the mortgaged premises.  The defendants have
put in an answer admitting the making of the mortgage,
but in effect stating that they had no interest in the pre-
mises when they gave the mortgage. They also con-

(1) L. R, 16 Eq.153.  (2) L. R. 2 Eq. 467.  (3) 20 Beav. 145,
VOL, 1. N.B.E.R, 8

1895.

April 26
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tended that the proper parties were not before the Courr,
The conveyances in evidence show that the premises in
question were conveyed by one Edward Hogan to the de
fendant Edward Hogan, junior, by deed dated February
the 1st, 1865, Edward Hogan, junior, conveyed to Wil
liam Smith on January 16th, 1877 : William Smith con
veved to John Hogan July 11th, I8T7. The defen
dant Rosa Hogan did not join in the conveyance to
Smith : but by an instroment executed by her alone,
and dated July the 11th, 1877, she released her dower
to William Smith, and he then conveyed the premises to
Johin Hogan by deed July the 11th, 1877, John Hogan
died leaving a will, which was admitted to probate Oc
tober the 1st, 1878, and by this will he gave this piece of
property to the defendant Rosa Hogan upon  certain
specified conditions, which the defendants say they never
fultilled.  The will provided that in case the conditions
were not fulfilled, the executors were to sell the property,
and out of the proceeds pay Rosa Hogan the amount of
three notes which she held of the testator’s, and pay the
balance over to his (the testator’s) father and mother for
their support. The defendants contend that, as there was a
l“.\]lllll‘ilr‘ to the title or interest of Rosa ”n;::lll when she
gave the mortgage, in consequence of the non-performance
by her of the conditions .ﬂlllljm'( to which the property
was devised to her, a sale of the premises should not be
decreed, but that the defendants should be foreclosed
only. It is not desirable in a case where
ssted as to the title which a purchaser
might get under a sale made in pursnance of a decree of
this Court to order one. I do not say that the evidence
before me does more than raise a possible question ; in
fact the matter was not very exhaustively gone into. The
plaintiff is entitled to foreclose the defendants, and he
will then be in a position to deal with the property as he
pleases. This course will meet all the objections raised.
There will therefore be a decree of foreclosure only.

\ substantial

question is sogy
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THE HALIFAN BANKING COMPANY v. SMITH.

Practice—Bill— Amendment—Costs—Supreme Court in Equity Act, 1890 (53
!

Viet. c. 4), » 100

The costs of an application by plaintiffs, who were in no default, for
leave to amend their bill to introduce facts which occurred after the
commencement of the suit, were ordered to be costs in the cause

This was an application by the plaintiffs for leave
to amend their bill to introduce facts which ocenrred after
the commencement of the suit,

INO5, April 16, Teed, for the motion,

Blair, A, G, contra:—

Amendment shonld only be allowed upon costs to
the defendant whose rights are involved in the applica
tion, and who appears here at the instance and for the
convenience of the plaintiffs,

1895, April 26. Barker, J.:—

An application was made on the part of the plaintiffs
under the Supreme Court in Equity Aet, 1890 (33 Viet,
¢. 4, = 100, for an order allowing them to introduce into
the original bill, by way of amendment, a statement of
fucts which have taken place since the commencement
of the suit. The defendant does not deny the plaintiffs’
right to make the amendment, or that it can be properly
made, but contends that, like any other order to amend,
it must be made on payment of costs. I think this applt
cation is not to be treated as an ordinary application to
amend. The plaintiffs are in no defanlt in any way, but
only asking for the benefit of a provision to which they are
entitled, and which was made to obviate the necessity
for filing a supplementary bill. The costs are, I think, a
part of the ordinary costs incident to the litigation, and
will therefore be ¢osts in the cause,

1895.
April 6.
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CUNNINGHAM v. MOORE.

Deed —Agreement to Maintain Vendor—Breach—Vendor's Lien—Specitie
Performance.,

A farm wus conveyed by an aged couple to their daughter, and on the
same day she and her husband entered into a written agreement with
the vendors to board them on the farm and to pay them an annuity
in consideration of the conveyance.

Held, (1) that the vendors had a lien on the land for the performance of
the ugreement.

That the Court could not decree specific performance of the agree
ment

The facts in the case are fully stated in the judg
ment of the Conrt.  Argument was heard the 29th of
April, 1895,

Nkinner, Q. and A, 1. Trucman, for the plaintiffs,

The defendants did not appear,

1595, May 21.  BARKER, J.

The plaintiffs on the Gth July, 1891, executed a con
veyanee of a farm in the connty of Kings to the defen
dant, Matilda Moore, for an expressed consideration of
£400, which conveyance was registered shortly after, At
the same time the defendants Matilda Moore and William
Moore, her husband, executed an agreement to the plain
1iffs, which is as follows :

* Agreement made this Gth day of July, A, 1801,
between William Moore of Black River, parish of Sim-
onds, and county of 8t John, and Matilda, his wife, of the
one part, and John Conningham, of the parish of West
field and county of Kings, and Catharine, his wife, of the
other part, witnesseth, that the said William Moore and
Matilda, his wife, for and in consideration of a farm
deeded to them by Jolm Conningham and Catharine, his
wife agree to farnish such board, washing and lodging,
fuel, attendanee, care and clothing and other necessaries
as the said John Conningham and  Catharine, his wife,
may at any time hereafter require ;. that the said Wil
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linm Moore and Matilda, his wife, will pay the sum of ten
dollars to each of them yearly. That the said Willivm
Moore and Matilda, his wife, will at all times furnish the
said John Conningham and Catharine, his wife, with »
suitable home on the farm at present occupied by them :
also that the stock shall remain ax at present, or as near
as may be, on the farm at present owned by them, to be
kept there and psed to pay necessary expenses of burying
them.  In testimony whereof, the parties hereto have sei
their hands the day and year above written,

(Signed) WILLIAM MOORE.
(Nigned) MATILDA MOORE.”

This agreement was also registered. It appeared by
the evidence that the plaintiffs were upwards of seventy
years of age, with no one living with them to assist in the
work, and that the defendant Matilda Moore was their
danghter. No money was paid as a consideration for the
conveyanee, and none was ever exjy

cted, exeept as speci
fied in the agreement.  The object of it on the part of
these aged people was to seenre a maintenance for the
remainder of their lives on their farm, as mentioned in the
agreement. The defendants, soon after the deed was made,
went to live on the farm, and continued there until the
latter part of 1893, when they removed to another farm
a short distance away. It appears by the evidence that
during this period the support furnished the plaintiffs
was altogether inadequate—that the cash payment was
not made as agreed, and that the requirements of the
agreement were altogether disregarded by the defen
dants, who seemed to have behaved to the plaintiffs in o
very heartless manner. The bill prayed (1) for a decree
that the deed had been obtained by fraud, and that it be
set aside on that ground ; (2) that the agreement was a
charge on the farm ; (3)and that the defendants be de
creed to carry out the agreement, and for an injunction
preventing defendants from trespassing on the premises
or conveying the same, At the hearing the defendants did
not appear, though they all answered the plaintiffs’ bill. It
was contended that the conduet of Mrs. Moore to her pa

rents, the disregard of her and her husband to the plain-

n7
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tiffs’ wants, and their own obligations under the agree

coxvvarax ment, and the manner in which they had dealt with the pro

..
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perty, afforded sufficient evidence to warrant me in con-
cluding that they obtained the property frandulently and
without any intention of supporting the plaintiffs. In my
opinion the evidence does not establish any such fraud,
and T think that ground of relief does not exist.  Neither
am I able to decree specific performance, becanse there is
uo way of enforcing it.  The plaintiffs are, 1 think, en
titled to a decreg that they have a lien on the land for the
performance of the agreement. It is a well-settled prin
ciple that the vendor of real estate has a lien on the land
for the purchase money, unless there is some agreement
express or implied that ke shall not have, The performance
of this agreement represents the purchase money, and
unless the circumstances negative the intention to pre
serve the lien I must hold that it exists, 1 do not attach
any value as evidence to the statement of the plaintiff
that he supposed that he had such a lien, but rely alto
gether upon the doenments and undisputed facts.  In
Vackreth v. Symmons (1), Lord Eldon says 2y * Wheras

the vendor convevs, without more, though the con
sideration is upon the face of the instrument expressed
to be paid, and by a receipt indorsed upon the back, if
it is the simple case of a conveyanee, the money, or part of
it, not being paid, as between the vendor and vendee and
persons claiming as volunteers, upon the doctrine of this
Court, which, when it is settled, has the effect of contract
though perhaps no actual contract has taken place, a lien
shall prevail ; in one case for the whole consideration ;
in the other for that part of the money which was not
paid.”

In the same judgment, when speaking of the effect of
tuking a security for the purchase money, Lord Eldon
says(3): “The more modern authorities have brought it
to this inconvenient state—that the question is not a dry
question upon the fact whether a security was taken, but it
depends upon the cirenmstances of each case whether the
Court is to infer that the lien was intended to be reserved,

(1) 15 Ves. 329, (2) At p. 387, (3) At p. 850,
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or that credit was given, and exclusively given, to the
person from whom the other security was taken.” Lord
Redesdale states the law in the same terms od): It lies
on the purchaser to show that the vendor agreed to rest
on the collateral security 5 prima facie the purchase
money is a lien on the land.”

There can be no doubt of the general principle, and
no difficnlty in enforcing it between the immediate par-
ties,  The next question is, does the principle apply to a
cage like the present ? In my opinion it does, It has
been applied in England in cases where the ¢onsideration
for the conveyance was an annuity to be paid to the ven-
dor by the vendee—a case, I think, not different in prin-
ciple from this. In Pardiff v. Serughan (5, the evidence
showed that a man and his wife, far advanced in life and
having two danghters, agreed to convey their real pro
perty to their two daunghters as tenants in common in fee,
in consideration of an annuity of £20, to be secured to
them and the survivor of them, and in consideration of
the payment of the father's debts, and the annuity was
to be secured by bond. It was so secured ; the property
was given up : the danghters paid the annunity for some
time,  One of them died, and the husband then disputed
his lability to pay it any longer, and the question was
whether the parents had a lien on the property for the
annuity, and it was held that they had.

The same principle was acted upon in Vatthews
V. Bowlern Both of these cases are commenteld
upon by the Lord Chancellor in Divon v. Gayfere(7),
where  the principle is not denied, though the facts
in  that ecase did not  warrant its application.
As to the first, he says (%) : “The parents were giv-
ing up the property to their children, and probably they
only meant to give it up by way of a settlement ”; and as
to the last he says(8) @ “There a poor person had some
small ground rents, and gave them up in consideration of
fifteen shilling a week during her life, evidently meaning

(4) Hughes v. Kearney, 1 Sch. & Lef. 132,

(5 Cited in Blackburn v. Gregson, 1 Bro. C. C. 423.
(6) 6 Hare, 110.

(7)1 DeG. & J. 655

(8) At p. 662

Barker, J.
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that the fifteen shillings should be paid ont of the gronnd
rents,”

It is impossible, 1 think, for one to read this agree
ment and not conelude that it was never the intention of
the parties that the farm shonld be sold duving the lives
of the plaintiffs, becanse they were to be furnished a
home on the farm, that is to say, they had a right to live
there during their lives : and there is quite as much rea
son for saying that the board and maintenance to which
by the agreement they were entitled were to be got from
the farm, ax for saying that the weekly payment of fifteen
shillings in Watthew v. Bowler (9 was payable ont of the
gronnd rents,

In Paine v. Chapman (10), the facts were almost
identical with the facts here.  An old lady made a
conveyanee to her grandson for which he was to maintain
her, provide her with washing, lodging, wearing apparel
and other necessaries,  Spragge, V.OC, says(11) @~ Sach
arrangements are not at all infrequent in this Provinee,
and they have «

asionally been the subject of suit in this
Court. They are generally of this nature : An aged per
son, who has become too infirm any longer to manage his
farm, conveys it to some near relative, who is, in consid
eration of it, to maintain him during the remainder of his
life, and generally upon the property conveyed ™ (as ix
the case here), *an arrangement very beneficial usually
to the grantee,”  The Viee-Chancellor's language de
seribes most acceurately this present case.  In that case
the grantee gave a bond, and in this one a written agree
ment. The Court found no diffienlty in sastaining the
lien in that case. The Viee-Chanecellor says: *1 ecan
not see that such an arrangement affords any indication
of an agreement between the parties to it that the aged
grantor should trust to the personal engagement, in what
ever form, of the grantee for his support at a time of life
when he has become incapable of supporting himself. [
think rather that he wonld be considered, not by lawyers

only, but popularly, as having a claim upon the land for
his support.”

[ am glad these authorities so entirely concur with

(9) 6 Hare, 110 (10) 6 Gr 338 (11) At p. 841,
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what in this case seems the plainest equity.  The defen
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dants in this case seem to have disregarded not only thelr cossmanan
.

own agreement but also all filial obligations ;: and, in
violution of hoth, gave the plaintiffs but stinted support
when they ocenpied the farm : and have sinee gone away
to the United States, leaving these old people to shift for
themselves as best they can. There will be a declaration
that the plaintiffs have a lien on the land conveyed in the
(eed to Matilda Moore, set out in the bill, for all sums
agreed to be paid to the plaintiffs by the defendants Wil
lam and Matilda Moore by the agreement of the Gth of
July, 1891, and for the cost and expense of the hoard,
washing, lodging, fuel, attendance, care, elothing and

necessaries and home agreed to be furnished the plain

tiffs by the said defendants William and Matilda Moore.

Moorr

Barker, J
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canc DOUGLAS v. SANSOM ¢t al.
May 7

Mistake—Mortgage— Misdescription of Premises—Evidence of Intention—
Rectification—Assignment for Beuefit of Creditors—Anticipating Judg-
ment Creditor—Filing Assignment—The Bills of Sale Act, 1893 (36 Vie.,
¢. 5)—Execution of Creditors’ Deed—Expiration of Stipulated Time
Communication of Deed to Creditors—Creditor Acting upon It--Power
to Revoke—Suit to Set Deed Aside— T'rustee Not dppearing—Inquiry ax to
Interests of Creditors.

Though in order to secure the rectification 6f an instrument the clearest
evidence is required to be adduced, yet, if one of the parties to it
denies that there is any mistake, the Court will consider all the
circaomstances surrounding the “making of the instrument, and
whether it accords with what would reasonably and probably have
been the agreement between the parties, and, if satistied beyond
reasonable 1bt that the instrument does not embody the true
agreement between the parties, will rectify it,

A voluntary assignment in good faith by a debtor for the benefit of his
creditors is valid though it defeats the expected judgment of a par
ticalar creditor,

Quere, whether an assignment of goods and chattels for the benefit of
creditors is within The Bills of Sale Act, 1893 (56 Vie., ¢, 5)

A trust deed for the benefit of creditors is irrevocable if it has been
communicated to a creditor, and acted upon by him so0 as to alter
his position, though he has not executed it

Whether a creditor may execute or accede to a creditors’ deed after the
expiration of the stipulated time for its execution depends upon the
circumstances of each case.

A suit was brought by & judgment creditor to set aside a trust deed for
the benefit of creditors, or to subject it to a charge in his favour,
and for other relief at the expense of the trust property. The trustee
and the debtor were the only defendants, and the former allowed the
bill to be taken against him pro confesso. 1t did not appear whether
any of the creditors had acted upon the trust deed before the plaintiff
issued execution upon his )mlmm-nl.

Id, that if they had, their rights should be protested ; and an inquiry

was directed to that end.

Whitman v, The Union Bank of Halitex (1) commented on.

The facts in this suit and the argument of counsel
fully appear in the judgment of the Court.
Argument was heard the Gth of March, 1805,

Geo. . Gregory, Q. and Bliss, for the plaintitr,
Wesley Van Wart, QC., for the defendants,

(1) 16 Can. 8. C. R. 410,




NEW BRUNSWICK EQUITY REPORTS.

1895. May 7. BARKER, J.:—

The eircumstances which have led to the litigation
in this case are briefly these : The defendants, John E.
and Robert 8, Sansom, were partners, carrying on a mill
ing business at Stanley under the firm name of J. E. &
R. 8. Sansom. In June, 1804, they were indebted to the
plaintiff, a merchant, doing business at the same place,
in the sum of about $2,000. The plaintiff brought an ac-
tion for the recovery of this amount, and on the 11th of
July, 1804, recovered a judgment against the two Sansoms
for $2 70, a memorial of which was registered the
same day with the Registrar of Deeds for York County,
and at the same time a fi. fa. was issued and delivered to
the sheriff of York for execution.  In addition to this
sum, the defendants Sansom owed the plaintiff the sum
of $5,843.90, which amount was secured by a mortgage
from them to him on certain real estate in York County.
This mortgage bears date Angust 11, 1893, and was regis
tered November 10, 1803, On the 6th day of July, 1804,
Sansoms made an assignment of all their property for the
benefit of their ereditors to the defendant Morrison. It
is alleged by the plaintiff that in drawing the mortgage
a piece of property known as the Cross Creek mill pro-
perty was, by a mistake of his solicitor, omitted from the
description of the premises.  The plaintiff also claims
that the assignment for the benefit of ereditors is void as
having been made with intent to delay and defeat credi

tors, and for other reasons to which I shall refer more
particularly hereafter. The prayer of the bill is, that the
trust deed may be declared void and set aside ; that the
mortgage may be reformed and made to cover and inelnde
the Cross Creek mill property; or, that it be decreed that

the trust deed of this property ix subject to the charge of
$5,843.90 by way of mortgage, and that the whole pro
perty is subject in the hands of the defendant Morrison
to plaintiff’s judgment for $2,237.70 ; or for such other re-
lief as might be right in the premises.

To this bill the defendant Morrison put in no answer,
and the bill has been taken pro confesso against him.
The other defendants have, by their answer, denied all
frand conmected with the deed of assignment, and also,
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in a general way, that there was any mistake as to the
premises upon which the mortgage was given,

It will he convenient to dispose of the question as to
reforming the mortgage first.  The principle upon which
this Court acts in such cases is, I think, accurately laid
down by Armour, Cab, in Clarke v. Joselin (2), as fol
No doubt, in order to secure the rectification of
an instrument, the clearest evidence, *ir

lows :

wable evi

denee,” as Lord Thurlow said, is required to be adduced :
but it is not meant by that to be laid down that, because
one of the parties to the instroment chooses to deny that
there is any mistake in it, the Court must stay its hand.
No doubt the writing must stand as embodying the troe

agreement between the parties, until it is shown beyond
reasonable doubt that it does not embody the true agree
ment between them.  The Court must in such case, as in
the case of any other disputed fact, consider all the eir
cumstances surronnding the making of the instrument,
and whether it accords with what would reasonably and
probably have been the agreement of the parties, gange
the eredibility of the witnesses, pay due regard to their
interest in the subject matter and weigh their testimony:
and if, having done all this, the Court is satisfied beyond
reasonable doubt that the instrnment does not embody
the true agreement between the parties, the Court onght
to rectify it”

In Rusxcl v. Darey 3, a case similar to this in its
principal features, the value of parol evidence relatively
to that furnished by the acts of the parties is pointed out:
but in that case the deed was rectified against the assig
nee, See also fu ove Boulter (4) and Forvester v. Camp
Ll ().

It appears by the evidenee that a short time before
the mortgage fransaction took place, Nansoms, w o
were then largely indebted to the plaintiff for money lent
and advances, had under discount at the Bank of Nova
Neotia certain drafts drawn by them on one Sorel, of Bos
ton, with whom they had dealings, amounting to some
$1.900.  Sorel having failed, these drafts were dis

{2) 16 Ont. 78, (4) 4 Ch. D, 241
(3) 6 Gr. 165, (5) 17 Gr. 879,
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honoured ; and there is no doubt that this loss, with 1895,
their other lability, very considerably embarrassed the  Doveras
Ransoms ; 8o much so that they found it necessary to ob-  savsom
tain further assistance, and applied to the plaintiff for i
He at first declined to assume any further liability.  John
Ransom, who seems to have had altogether to do with the
negotiations, came to Fredericton in order to try and
borrow money on the security of their property: but hay
ing failed in doing so, he again applied to the plaintiff, nrg
ing him to assist them, and offering to give him security,
The plaintiff eventually agreed to assume the amonnt of
the Sorel drafts, and a small note of some £300, which,
with the other indebtedness of Sansoms to him, wonld in
all amount to about £7.000 : and for this sum, according

Barker J.

to the plaintifi’s account of the transaction, he was to get
a mortgage from the Sansoms,  On the faith of thix he
endorsed Ransoms’ note to the bank for the Sorel debt
but when the mortgage had been drawn, and was sent to
Nansoms for execntion, a dispute arose as to the amonnt ;
Sansoms contending that the mortg was to he for
some $5800, and that the sum of $1,200, for which they
had become lable to the plaintiff in the ordinary way of
business, was not to be included in the security, 1t is
nnnecessary to discuss the evidence on this point, heeanse
the plaintiff, having become liable for the Sorel drafts,
was compelled to agree, or at all events he did agree, to
take the security for $5,500, instead of the $7,000, as he
suyvs, was originally arranged. 1 have no doubt whatever
that the plaintiff and Mr. Bliss, hix solicitor, who acted
for him and knew all about the transaction, both under

stood it as a part of the arrangement that this Cross Creek
mill property was to be included with the other proper
ties in the mortgage.  The fact that the plaintiff expected
to get a security for $7,000 instead of $5,8500 would be a
reason for taking what seems to have been perhaps the
most valuable piece of property of the whole lot. 1 have
no doubt whatever that Sansom at the time, in order to
get the assistance which the plaintiff gave him, would
have exeented a mortgage inclnding this property  will-
ingly and withowt hesitation.  Unfortunately, however,
no suflicient deseription of the properties for drawing the
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conveyanee was then available,  John Sansom had not
the deeds with him at the time, and therefore, as was
most natural, Mr. Bliss, who was to prepare the security,
asked Sansom for information as to the properties, so
that he conld get the particulars of them from the re
cords,  Thix Cross Creek mill property had been pur
chased from a man by the name of Brener, and was in
cluded in what was spoken of as the Brener deed.  Mr.
Bliss at the time took down in writing a memorandum
of this property, as given by John Sansom, in reply to his
application for information as to the properties upon
which the mortgage was to be given.  The memorandum
of this property, as thus taken down by Mr. Bliss, is as
follows :
N. B. Land Co. to Robt. Brener—Brener to Beckwith
Beckwith to Caroline Brener
Caroline Brener Docd
to

Robert S. Sansom
and John E. Sansom

Recorded a few weeks ago ;
100 acres, including mill site (lot 16
' Cross Creek.)

Lease of mill site to Humble, sublease to Sansom
Fee \iluplv to Sansom

In the vieinity of this Cross Creek mill, which is a
steam mill, the Sansoms had a water-power mill.  Mr,
Bliss, not having sufficient information as to the machin
ery in these two mills to determine whether they would
pass as fixtures by a mortgage of the freehold, and there
fore, anticipating the necessity of a chattel mortgage for
‘hinery.

the purpose, made specific inquiry as to the m:
Mr. Bliss, at the same time, took down from John San-
som’s answer to this inquiry, the following memorandum
as to the machinery of the Cross Creek mill, or the new
mill, as it was spoken of in distinction to the other, or old
mill.
‘New Mill—On the Cross Creek stream.
Steam—On Brener property
Engine and Boiler—100 horse-power.
Rotary Saw Mill—MeF, T. & A.
Two Shingle Machines—MeF, T. & A"
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There was a similar memorandum as to the ma- 1895

chinery in the other mill.  The initials McF,, T. & A. are
the initials of the firm of McFarlane, Thompson & Ander-
son, who furnished the machinery. To me it seems quite
impossible to arrive at any other conclusion than that
John Sansom knew perfectly well that this information
wis being asked for in order that Mr. Bliss might be able
to draw the mortgage. This was, in fact, the sole object
of the inquiry. Besides this, when Mr. Bliss spoke of the

possible necessity for a bill of sale, so as to cover the
machinery for fear it might not pass as a fixture, Sansom
said it had always been taxed as part of the mill. His
objection was not that the machinery was not to be in
clnded in the security, but that a bill of sale was unneces
sary for the purpose. John Sansom’s own account of
this part of the transaction does not differ very materially
from that of Mr. Bliss, He says “ We went to the office of
Black & Bliss, and Mr. Bliss asked me what property we
had, and he took this memorandum ™ (i.e,, the memoran-
dum I have spoken of), “and he also asked me what ma-
chinery there was: and he said he would have to draw a
bill of sale or a chattel mortgage of the machinery ; and
I said, No, we always considered it was real estate, once
bolted down in the mill ; and I told him he would find
everything in the records in the record office, and to take
as much as they wanted to, and also this 300 acres I spoke
of.”  The 300 acres was another property altogether. At
another place he is asked, “ What do you say this memo-
randum was given to Mr. Bliss for ?” and he answered,
“He was to go to the record office and see the property
was right : we did not have the bounds of the property
with us.”  His evidence then proceeds :

Q. There are boilers and machinery ; what about
these ?

A. He asked what, machinery we had in the mills ;
Jjust that way ; and he said it will be necessary to draw
out a chattel mortgage for the mill nrachinery.

Q. then it was given for the purpose of taking se
curity upon it ?

A. T just named it over when he asked me what ma-
chinery there was in the mills, and he took it down.

DovGras
.

Bansom

Barker, J
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18495. Q. Can you give us no better explanation than that
) h b I
povaras  Of why you should rattle off this specitic property to him ?
BANKOM A. He asked me what machinery was in the mill.

(By Court—Yon were giving him the property upon
which yon were giving the security 1 is that the fact ?

A. Yes,

Q. And it was for that purpose you gave him this ?

A Yes it was the object,

Q. Ro as to put him in possession of the particulars

Barker, J.

of the properties upon which he conld draw this mort

gage ?
A Yes,
Q. That was your ohject in giving it to him.
A Yes)

I think this evidenee of itself would be quite sufi
cient  to warrant a  decree  rectifying the mortgage
Even if Sansoms were only giving, as in one part of John
msom's evidence he seems to intimate was the fact, a

list of the properties from which the plaintiff was at
liberty to seleet such as he wished to have included in his
security, 1 should be quite prepared to hold that when
he had selected this Cross Creek mill property as one, the
contract wonld be as binding npon Sansom as though it
nally mentioned, and that if by mistake it-
were omitted in drawing the mortgage, the mistake conld

had been orig

be vectified, in case nothing had intervened in the mean
time to alter the existing relations between the parties
The evidence, however, fully satisfies my mind that all
parties intended this property to be included.  There are
other cirenmstances corroborative of this view, In the
fall of I8!
given, an insurance for $1L,500 was placed on this Cross

1ge had been

and some time after the mort

T

Creek mill by Sansoms, and by them made payable to the
plaintiff.  Now, the plaintiff had nothing whatever to do
with this property, except by virtue of this mortgage ;
and to make the insurance ||;|_\;|i'l‘» to him seems quite
irreconcilable with any other view than that they, or at
least the one who actually did the business, at that time
supposed the plaintiff to be the mortgagee of it There is
another fact  which fortifies the plaintifi®s contention.
After the plaintift had obtained his judgment, the San
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soms were examined for disclosore; and Mr, Bliss swears
that on that examination John Sansom, when asked what
encumbrances were on the property when he assigned to
Morrison, said that Douglas (i.e,, the plaintiff) had a mort-
gage, that is, this mortgage now in question, and he said
that wax on the Stanley land and the Cross Creek mill,
At the same examination, when Robert was making his
statement, Mr. Bliss says Robert said that he had left
this matter in John's hands, and that John came down to
Fredericton and negotiated with Dounglas to make ar
rangements to provide for their paper then coming due.
The Ransxoms did not know at this time that Mr. Bliss had
discovered the mistake—in fact he had only discovered it
a short time before.  They both now say that they knew
when the mortgage was exeented that this property was
not inclnded. The SBansoms have not denied that they
stated in their previons examination precisely as Mr,
Bliss testified. It necessarily follows that either John
Sansom then stated what was false, or else he was under
the impression that this property was included; in other
words, he was under precisely the same mistake as the
plaintifft was. And if John was anthorized, as Robert
swears he was, to aegotiate about the matter, he (Robert)
would be bound by John's agreement. They both got the
benefit of plaintiff's advance, and should carry ount the
arrangement upon which it was based, and as it really
and in fact was made.

The defendants Bansom have sought to set up two
answers to the plintiff's claim. First, that the plaintiff
agreed to take security only on the Btanley mill and wild
lands ; and another, by way of a counter equity, that he
agreed to make further advances, which he refused to do.
As to the first, it is clear by the evidence that whatever
conversation took place as to security, referred to the in-
debtedness existing before the Borel failure ; and, as to
the second, there is no evidence to support it at all. it
would be a strange thing that the plaintiff, when assum-
ing a new and specified liability, and having already an
indebtedness of $1.200, for which he had no security,
should at the same time agree to make further advances

without any specific arrangement for them at all. Hay
VOL. 1. N.B.K.R,—9
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ing the positive testimony of the plaintiff and Bliss, cor
roborated as it is in the way I have pointed out, and
having defendants’ own action as to the insarance, and
their statements under oath at their previous examination,
I am elearly of opinion that it was the agreement and
understanding that this Cross Creek property was to be
included in the mortgage, and that its omission was a
mutual mistake,  So far, therefore, as this branch of the
case is concerned, T think, the plaintiff is entitled to a de
eree in his favour,

I come now to the other part of this case, which re
lates to the validity of the trust deed, and the rights of
the plaintiff as an execution ereditor. It is claimed, in
the first place, that the deed is void under the anthority
of Whitman v. The Union Bank of Halifar (6) ; a decision
never regarded with much favour by the profession, and,
unfortunately for those who desire to follow it, unaccom
panied by reasons so ax to enable one to gange its exact
scope. It is sufficient to say that, between this deed and
the one under disenssion in Whitman v. Union Bank of
Halifar. there arve differences which, in my opinion, are
sufficient to take it out of that case, 1 see no reason
whatever for saving that the deed is frandulent and void
either in law or fact, subject, of course, to what the
plaintiff’s rights may be. [t provides for an equal dis
tribution of the assets among the ereditors, who should
execute, and containg no express trust in favour of the
debtor as to any residue ; and the fact of the indebted
ness of the Sansoms at the time to various creditors is
not only in proof, but the plaintiff has himself alleged it
in his bill. Neither do I think there is anything in the
fact that the assignment was made on the eve of the re
covery of judgment by the plaintiff. That is a most
common occurrence in such cases; and where the evi
dence of bona fides is clear, as I think it is in this case,
and where the intention in making the deed is not to de-
feat and lelay creditors, that intention is not defeated
and the deed rendered void, by the fact that one creditor
more vigilant or more exacting than the others, is there
by prevented by means of an execution from levying his

(6) 16 Can. 8. C. R. &0,
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debt in full upon the assets, and leaving for the other
creditors but the remnants of a sherifl’s sale.

Another Uhjl‘l‘lilbll to the deed was that it was void
inasmuch as it covered chattels ; and, though filed as a

bill of sale, it had not the affidavit required by See. 5 of

56 Vie. Cap. 5. This and one or two other sections of
this Aet seem to be substantially copied from the Chat
we Aet of Ontario (see Robevtson v. Thomas)
(T 2 and whether an assignment for the benefit of eredi
tors, such as this, is such a sale as is contemplated by

the Aet, is a question which has been much discussed in
Ontario: and, though the weight of judicial opinion there
seems to be in favour of that view, the point can scarcely
be said to be settled even there : Whiting v. Hovey (%)
and on appeal e Apchibald v. Hubley (10).

The point is not an important one in this case, for
there does not seem to have been any goods or chattels
in Sansoms’ possession to assign.  Besides this, 1 think
Mr. Van Wart furnished a good answer to the ob-
jection by pointing out that the assignment was accom
panied by delivery and a continued change of posses
sion.  Morrison says that, immediately on signing the
deed on the Tth of July, he telegraphed Munroe, of Stan
ley, to act as his agent, and go and enter into possession
and take an inventory of what property Sansoms had,
and that he wrote him a letter the same night. The books
were immediately taken possession of, and a man was sent
out to collect debts. Munroe reported to Morrison that
there was little or nothing to take; that he found Humble
owned nearly everything, and there were only two or
three things, which he had a wemorandum of, but which
were worth nothing to speak of—some $2 or $3. Morri-
son says he leased the mills to Humble for $40 a month.
Besides this, the deed was recorded in the registry office,
and filed as a bill of sale, and public notice of the assign-
ment given shortly after it was made. Considering the
nature of the property, Morrison seems to have done all

(7) 8 Ont. 20. (9) 14 Can. 8. C. R. 515.
(8) 13 Ont. App. 7. (10) 18 Can. 8, C. R. 116,
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1895.  he could to take possession of it ; but, as 1 said before,
povaras  there does not seem to have been any goods or chattels
saxsom.  to assign. T think, therefore, this objection to the vali
parker.a ity of the deed has been answered.

In dealing with this branch of the case, I confess to
some embarrassment by the position assumed by the de
fendant Morrison.  Apparvently indifferent as to the re
sults of the suit, as well to himself as to the ereditors
whom he is supposed to represent, he has permitted to he
taken pro confes<o against him a bill which alleges that
the assignment to him is frandulent and void, and that a
mortgage from his assignors to the plaintiff contained an
crroneons deseription. . While a trustee does in most
CHROR, lllldvr the provigions of Rule 8, See, 8%, of 53 Vie,
cap. 4, represent his cextui gue trust, the role is by no
means uf universal application (see Morgan Chan, Orders
245, and cases there cited).  In this case the major argu
ment addressed to me was that the relation of trustee
and eextui que truxt never existed between the defendant
Morrison and Sansoms’ creditors ; but, as that is a fact
dependent, it may be, upon cirenmstances quite beyond
the knowledge of Morrison, I could not well hold that
he represented them, withont deciding first that he was
their trustee ; and if it be true, as Mr. Gregory contends,
that he is not their trustee, then he certainly cannot re-
present them in this suit. In Nwith v. Hurst (12), it will
be seen a somewhat similar objection arose ; and it was
met by reserving the rights of ereditors and directing an
inquiry, %o as to protect the trustee. In that case, how-
ever, the Viee-Chancellor had sufficient material before
him to declare the deed void as to the plaintiff. Here I
have not : and if T did not think the creditors, who are
not parties to this suit, and who—for the present at all
events—I must assume are not represented by Morrison,
will have ample opportunity to protect their rights by
means of the inquiry 1 shall direct, and of which they
will have notice, I should feel obliged to order this bill
to be amended by making the creditors or some of them
parties,

The deed being established as good, and free from

(12) 10 Hare, st p. 46

e b i T e T
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the objections urged against it, the next question which 1895,
arises is, what are  the plaintiff's rights as execution  Doveras

creditor, It will be well to bear in mind some dates in - Savsom
discussing this branch of the case. The trust deed is g 00"
dated July the Gth, 1894, and registered on the following
duy. Plaintift’s judgment was signed July 11th, 1894, and
a memorial was filed and an execntion issued on the same
day. Van Wart, the only ereditor who had executed it up
to the time of the hearing before me in Mareh, 1895, some
nine months after the deed was made, did in fact execute
it some time between July 25th, 1804, and the first week
in August of that year. The trustee Morrison is not a
creditor, In addition to this, notice of the deed was com
municated to the ereditors by advertisement about July
20th, and a special notice to each of them about the
sime time, By the terms*of the deed, the net residoe
after payment of charges was to be divided and paid
unto ereditors  who shounld, within ninety days from
the date of the assignment, duly execute the same, and
file their claims with the trustee. It appeared at the
hearing that some small claims had been filed, but by
whom, or for what amount, or at what time, wax not
shown. Under this state of facts, Mr. Gregory contended
that when the plaintiffs execution was delivered to the
sheriff, on July, 11th, the assignment was a mere man
date by the Sansoms for the distribution of their pro
perty, and revocable by them at will ; that Morrison
held the property as trustee for them, and not for their
creditors, between whom and himself there existed at
that time no relation of trustee and cextui que trust.
In which case it was alleged the execution would oper-
ate as a revoeation of the deed, or of the directions con-
tuined in it for the distribation of the assignors’ property,
and would create a lien upon the property prior to the
right which any ereditor could acquire under the deed.
Such would be the result, in my opinion, provided the
position of the parties be as Mr. Gregory asserts. It is
clear, as T have already said, that if Mr. Gregory's con
tention be correct, that the relation of trustee and cestui
gue frust has never been created between Morrison
I and Sansoms’ creditors, he cannot, as their trustee,

_( —
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represent  them  in this  suit, and that 1T ought
not to make any decree prejudicial fo their rights,
withont in some way giving them an opportunity
of asserting them. The reference that 1 shall make for
this purpose is somewhat wider in its range than would
by the plaintiff’s contention be proper.  He contends
that creditors under a deed like this acquire no rights by
the communication of the deed to them: that actual
execntion of the deed, or an accession to it, so as to
amount to the same thing, ix necessary, And he also

contends that, under any cirenmstances, hig execution
would attach upon the trust property, subject only
to the rights of those creditors who had actually ex-
ecented or acceded to the deed within the ninety days.
\s I do not agree entively with either of these proposi
tions, 1 shall give my reasons, so that the plaintiff can,
if he wishes, have the matter set right on appeal before
the reference is proceeded with,

The first point has been the subject of much discus
sion, and, though there are no doubt authorities which
support the plaintiff’s view, the weight of anthority is,
I think, the other way. The power of the assignor to
revoke a deed such as this, up to such time as the credi
tors had acquired rights under it, was established by
s prior to Garrvard v. Lawnderdale (13): but in that case
it appeared that the deed had not been communicated
to the creditors, and this was held not to make any dif
ferenve.  In Acton v. Woodgate (14), the Master of
the Rolls says: “1In the case of Garrard v. Lauder
dale, it app=ars to have been considered that a com-
munication by the trustees to ereditors of the fact of
such a trust would not defeat the power of revocation by
the debtors. It appears to me, however, that this doc-
trine is questionable, because the ereditors, being aware
of such a trust, might be thereby induced to a forbear
ance in respect of their elaims, which they would not
otherwise have exerciseld.”

In Johns v. James (15), Bacon, V.C\, at page 745,
gays the sole point for decigsion was that the state-
ment of claim was bad, because it did not state that the

(18) 8 8im. 1 (14) 2 M. & K. 492, (15) 8 Ch, D. 744,
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deed in question had been communicated to the plain 1895.
tiff. At page 751, James, Lo, says : 1 think there is  Doveras
no case which has been cited which in the slightest de-  Saxsom
gree shakes the authority of Garrard v. Lauderdale, 88 yorger
explained and acted upon in Acton v. Wondgate.” The
only explanation of Garrard v. Lauderdale (16) in Acton
v. Woadgate (17) was as to the communication of the
deed, in the passage 1 have quoted.
In Griffith v. Ricketts (18%), the Vice-Chancellor says :
“ Nor could the deed be revoeable against the creditors
of Edmund Griffith (the assignor), if any, between whom
uand the trustees such communications had taken place
as would give them an interest under the deed. The gues.
tion of revocation must at least be confined to the sur-
plus proceeds of the estate comprised in the deeds, which
wounld remain after satisfying the claims of Cook, Har
ford, and such other creditors, if any, as had acquired
an interest under the deed.”

In Glegg v. Rees(19), Lord Hatherley says : “ But,
upon prineiple, there can be no doubt, that, if the trans-
action is simply between the assignor and the assignee, no
creditor can take advantage of the deed unless it has
be communicated to him.” In Kirwan v. Danicl (207,
the Viee-Chancellor, in speaking of the immateriality of
notice, as put forward in Garrard v. Lawderdale, says :
“The case to that extent was, [ believe, a case of first
impression; and the decision was certainly a surprise on
those in whose favour it was pronounced. The argu-
ment was, that the deed, per se, gave no interest to the
ereditors ; and if that were admitted, then it was said a
simple notice to the ereditor of a deed, which, per se,
gave him no interest, conld not enlarge the effect of the
deed. That may be true, so far as the effect of the deed
ix concerned ; but the argument omits the material con-
sideration, that, although the notice may not alter the
effect of the deed, it may alter the position of the credi-
tor; and Courts, both of law and equity, have repeatedly
decided that where a creditor on whose behalf a stake

(16) 8 S8im._ 1. (18) 7 Hare, 807,
(17) 2 M. & K. 492, (19) L. R.7Ch. 71
(20) 5 Hare, 500.
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has been deposited by the debtor with a third person,

“receives notice of that fact from the stakeholder, the
notice will convert the stakeholder into an agent for,
and a debtor to that ereditor ; and those cases have
been Jdecided on the gronnd that the creditors may, on
the faith of the notice, have forborne to sne”

I MeAllister v. Forsyth (21), Strong, J., in speaking
of a deed and circnmstances very similar to those of this
ciase, says, at page 19 @ “ What, then, was the effect of
this deed before any ecreditor aceeded to it ?  Nothing
can be better established by anthority than the proposi
tion that a trust deed of this kind, whereby a debtor con
veys to a trustee for the benefit of creditors, does not
constitute the trustee a purchaser until some creditor
has had noties of the deed, and has, either by some posi
tive act or declaration, or by silent il1'i|l|il‘ﬁ4‘(‘|l!'!'. acceded
to it. Until it is shown that a ereditor has such notice
the deed is considered by a Court of Equity a mere deed
of management, revocable by the debtor at will, and the
assignee is held to be a teastee for the assignor only.
There is scarcely any doctrine in the whole law of trusts
in support of which such a long list of anthorities can
b cited as this. From the cases of Wallwyn v. Conlts.
Garvard v. Lawderdale, down to Smith v. Hurst, and
Nieele v. Murphy, decisions are to be found afirming
this principle. It makes no difference that the eredi
tors are named in the deed or in a schedule to it; until
they, or some one of them, has notice of the deed, it is
revocable, and the assignee held to be a mere trustee
for the assignor. 8o soon, however, as the fact of the
execution of the deed has been communicated to a credi
tor who, thongh he may not execute it, does not repudi
ate it, a binding, irrevocable trust is ereated, which
constitutes the trustee a purchaser for value. If the
trustee is himself a creditor, the deed is binding and ir-
revocable, and the trustee a purchaser for value from
the time of its execution.”

See also, per Wightman, J., in Harland v. Binks (22) ;
Cooderve vo Manners (23).

21) 12 Can. 8.C.R. 1. (22) 15 Q.B. 714, (23) 5 Gr 115,
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At the hearing, Mr. Gregory pointed out that in
Biron v. Mount (24) there was no reference as to those
ereditors to whom the deed - had been  communicated.
The terms of the reference, as stated at page 645 of the
report, seem to me quite wide enongh to include such
persons; but if they are not, there is a great distinetion
between that case and this. The trastees in that case
were ereditors, and in such a case the deed becomes ir
revoeable on execntion @ Niggers v. Erans (25).  In this
case Morrison is not a creditor, and, therefore, it is a
material faet whether the deed was communicated or
not.  In Nuith v. Hurst (26), the assignee did not exeente
as a ereditor, and the reference does call for a report
a8 to communication of the deed to ereditors, 1 do not
say that this ix by any means the only reason for mak
ing the reference one way or the other. Each case must
be governed largely by its cirenmstances and the precise
nature of the relief sought, If, however, it be true, as
the anthorities which I have mentioned in my opinion
unmistakably hold, that the communication of such a deed
to a ereditor. whose position has in some way been
altered in consequence, the deed thereby becomes ir
revocable, it must be an essential fact to be established
in this case, for upon its determination the rights of the
plaintiff largely depend.

Ax to the other point, I think the weight of author
ity is altogether against regarding the time within which
creditors are to come in under the deed as absolute, [
know that Mr. Justice Palmer, when he presided in this
Court, held otherwise, in a case in which 1 was counsel
for some of the parties interested, and I should act upon
the same principle,

Biron v. Mount (27) 5 Nicholson v. Tutin (28):.J ohnson
vo Kershaw 295 Whitmore v. Turquand (30); Raworth v.
Parker (31) 5 Spottiswoode v. Stockdale (32) 5 In re Baber's
Trusts (33), and other cases, support the doctrine 1 have
stated.  Of course, if the creditor has refused to come

(24) 24 Beav. 642. 1_‘17) 24 Beav. 642, (30) 3 DeG ., F. & J. 107,
(25) 5 E. & B, 367 (28) 2 K. & J. 18, (31) 2 K. & J. 168,
(20) 10 Hare, 30. (29) 1 DeG. & Sm. 260 (32) Coop. 105.

(88) L.R. 10 Eq. 554

1895.
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in, has acted hostilely to the deed, he has precluded
himself; but, if he has not, he may be allowed the benefit
of the deed, though the time has expired: but whether
he is 8o allowed or not must be determined on the par
ticular circumstances of each case.

Joxeph v. Bostwick (34) was cited as an instruetive
case on this point. 1t was decided before Whitmore v.
Turquand, and is not much assistance, because it was
unnecessary in that case to decide the point. The Com
mercial Bank, which was the plaintiff's competing eredi-
tor in that case, had no rights under the deed, because it
had acted hostilely to the deed thronghout, and there
fore, upon all the cases, must be taken as having pre
cluded itself from coming in under it, or as having any
rights under it.

The plaintiff has, T think, shown enough to entitle
bim to an inquiry, and, until that has been made, T shall
reserve all further consideration, as well as costs,

(34) 7 Gr. 382
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ROBERTS v, HOWE et al.

Practice—Answer and Disclaimer to Whole Bill—Costs

A defence and disclaimer to whole bill cannot be put in, and where this
is done defendant will not be allowed costs on bill being amended.

This was a suit for foreclosure of a mortgage and
sale of the premises comprised therein. The facts may
be stated very briefly. The land originally was the sep
arate property of Margaret Howe, wife of Jacob Howe,
and was mortgaged by them to the plaintiff.  Upon the
death of Margaret Howe the present suit was brought
against her surviving husband and others, including
three sons of the deceased and their wives, The defen
dants appeared by the same solicitor and joined in their
answer to the bill.  In one paragraph of the answer, the
defendants, including the marrvied women, set up the de-
fence that the mortgage had been paid. In the same para-
graph the married women disclaimed any interest in the
mortgaged premises, or in the equity of redemption.
The plaintiff joined issue upon the defence of pay
ment, but did not reply to the disclaimer. On the motion
to set the cause down for hearing, it was contended for
the female defendants that, they having disclaimed, the
bill should be dismissed as against them with costs. The
Court ordered that the matter stand over until the hear-
ing. The suit coming on for hearing, argument was
heard on the 20th of June, 1805,

J. A. Belyea, and A. W. Ebbett, for the defendants:—

We submit that the bill ought to be dismissed as
against the female defendants with costs. We an-
swered as well as disclaimed in order to prevent the bill
being taken pro confesso in case the disclaimer was
overruled. This is the nsnal and necessary practice. Ree
Grant Ch, Practice, 187,

W. B. Wallace, for the plaintiff :—

Defendants cannot set up a defence to whole bill,
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1805, and also disclaim to whole bill. The answer and dis
Kosewrs  cluimer must be to separate and distinet parts of the bill:
How Mitford on Pleading (1). If the bill is ordered to be dis

parker, 1. missed as against the female defendants, it must be with
out costs, By answering asx a defence, they prevented
me from giving effect to their disclaimer. Then, 1 sub
mit that, ax husband and wife are but one person, they
conld only answer jointly, Here the female defendants
Jave set up a separate defence by their disclaimer. This
1 only be allowed on a Judge's order: 1 Daniel Ch.
L ASL As they can only answer jointly, two sets of
costs will not be allowed: 1 Daniel Ch, Prac. 730; Garey

vo Whittingham (2). Ax a consequence of their disclaimer
I would be entitled to a decree of foreclosure against
them.  But 1 could not have asked for that in view of
their defence that the mortgage had been paid.  See
Perkin v. Stafford (3). Then costs are in the diseretion
of the Court: Grant Ch, Prac. 435,

1895, June 24 JARKER, J.:—

I disposed of all the points in this case at the hear
ing except as to the costs of the three defendants who
disclaimed. The bill was filed for the foreclosure of a mort
gage and a sale of the mortgaged premises, and the three
defendants who disclaimed are the wives of three
other defendants, who, it is admitted, have an interest in
the equity of redemption, and are proper parties to the suit,
These female defendants, with other defendants, all ap
ll
in which they all, inclading the disclaiming defendants,
set up as an answer to the bill that the mortgage had
heen paid. The plaintiff filed a special replication, join
ing issue with the defendants as to the payment. The
matter was brought before me at an early stage of the
se, and soon after the answer had been filed ; but |
thought it best to let it stand till the hearing, as any
costs these defendants were entitled to under the ecir-
cumstances were so trifling that a little delay in dispos-
ing of the question could not inconvenience anyone,

red by the same solicitor, and all joined in an answer,

(1) Am, FEd. 1876, pp. 111 and 411
(2) 5 Beav. 263
(3) 10 Sim. 562
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These defendunts here have chosen to put forward, 1805,
by their answer, a defence to the whole bill, and at the  Rowenrs
same time to put in a disclaimer to the whole bill. The  Hows
two things are inconsistent; and, though the disclaimer
might possibly overrule the defence, or at all events be
tuken as preventing the defence from being set up, the
defendants should not have complicated matters by so
unusnal a course, Lord Redssdale, in his work on Pleald-
ing, p. 320, says: *If a disclaimer and answer are incon-
sistent, the matter will be taken most strongly against
the defendant upon the disclaimer.” 1 think if the de-
fendants wished to diselaim, and get their costs of doing
20, they should not have so complicated it by setting up
i defence to the suit so that the plaintiff’s benefit of the
disclaimer should be in any way prejudiced. The equity
of the case will, T think, be met by permitting the plain-
tiff to amend his bill and pleadings by striking out the
names of the defendants, Hannah Howe, Mary Howe, and
Sarah Howe, without costs,

Barker,J
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In re ANNIE E. HATFIELD, an Iufant.

Infant, Custody of—Parent and Child—Right of Parent to Custody
Character of Parent—Agreement to give Custody to Grandmother

To defeat the right of a father to the custody of his child, as against its
maternal grandmother, his habits and character must be open to the
gravest objections, The Court must be satisfied, not merely that it
is better for the child, but essential to its safety or welfare in some
very serious and important respect, before it will interfere with the
father's rights

A father cannot, as a rule, by mere agreement, deprive himself of his
right to the custody of his child, or free himself from his parental
obligations

Semble. 1f, in consequence of an agreement by a father to give up the
custody of his child to & third person, the latter has incurred
pecuniary liability, the Court will protect him.

Thix was an application on the petition of William
Hatfield, father of Annie E. Hatfield, an infant, to
rescind so much of an order made by Mr, Justice Pul
mer, dated the fifth of May, 1893, as gave the custody of
the infant to her maternal grandmother, Elizabeth Ann
Elliott. The order, after appointing Hatfield guardian
of the person and estate of the infant, directed that she
should remain in the possession and under the control of
her grandmother until the further order of the Court.
Certain circnmstances, which it is unnecessary here to
recite, as they sufficiently appear in the judgment of the
Court, having supervened, the father now asked that
the order be rescinded.  Gilbert, Q. for the peti
tioner, stated that he could not ask the Court to re
store the child to Hatfield, but that he was entitled to
have the order rescinded. This was necessary in case
proceedings by habeas corpus were taken. A summons
having been graated, argument was heard the 21st of
May, 1805,

Greorge G. Gilhert, QC., for the petitioner.
(. N. Skinner, QU., and Knowles, for the grand
mother,

1805. June 28. BARKER, J.:—

In this case Mr. Justice Palmer made an order on
the 5th of May, 1893, by which it was provided that the
infant, who was then a little over two years of age,
having been born the Sth of February, 1891, should, until
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further order, be placed in the enstody of Elizabeth Ann
Elliott, its maternal grandmother, the father to have
aceess to his child, as h‘\ the order directed. It does not
appear upon the face of this order that it was made by
consent of all parties: but, from the evidence, 1 shounld
assume that if this were not the case, there was no seri

ous objection raised to it.  Indeed, it seems to have been
a good arrangement for all parties interested. T am now
asked to rescind that part of the order by which the ens
tody of the infant is given to Mrs, Elliott.  The applica
tion ix made by William V. Hatfield, the father, and it is
based upon the ground that cirenmstances have entirely
changed sinee the order was made, At that time, the
child’s mother being dead, he had no one to take care of
the child. The father has now married again, and alleges
that he is able to take care of his child, and has a home
ready for it, where it can be properly cared for and
brought up. It was put forward as an additional ground
that the applicant had been denied aceess to the infant,
and that attempts were being made by the grandmother
either to alienate the affections of the child from her
father, or to influence her against going out with him
when he came to visit her. 1 think the evidence does
not sustain either of these charges. On the contrary,
the evidence shows that Mrs. Elliott’s attentions to the
child have been most kind and considerate in every way,
and her care of it from the mother's death, a few days
after its birth, down to the present has been all that
could possibly be desired. 1 had no doubt on the argu
ment as to the order I ought to make: but, as one natur-
ally, in cases like this, feels pressed with a sense of re-
sponsibility, I thought it better to delay giving judg
ment until T had carefully considered the evidence of the
witnesses examined before me. 1 have no hesitation in
saying that the order asked for should be made.

It canuot be doubted that prima facie the father is
entitled to the custody of his child. More than this, T
think the authorities are very plain and positive that the
habits and character of the father must be open to the
gravest objection to defeat this right. In Er parte

143

1895,
Inre
Axnie K.

HaTPiELD,
an Infant

Barker, J

A aarh s it L

Ty




ANN )
HATPIELD
an Infant

Barker. J

NEW BRUNSWICK EQUITY REPORTS. [\l»[.,

Fynn (1), Sir J. Koight Broce uses the following langu
age (2): * The acknowledged rights of a father with respect
to the custody and guardianship of his infant children are
conferved by the law, it may be with a view to the per
formance by him of doties towards the children, and
in a sense, on condition of performing those duties; hur
there is great diffienlty in closely defining them. It is
substantially impossible to ascertain or wateh over their
full performance: nor could a Court of justice nsefully
attempt it. A man may be in narrow circnmstances ;
he may be negligent, injudicions, and faulty as the
father of minors; he may be a person from whom the
disereet, the intelligent, and the well-disposed, exercis-
ing a private judgment, would wish his children to he,
for their sakes and his own, removed; he may be all this
without rendering himself liable to judicial interference;
and in the main it is, for obvious reasons, well that it
should be so.  Before this jurisdiction can be called into
action between them, it must be satisfied, not only that
it has the means of acting safely and eficiently, but also
that the father has so conducted himself, or has shown
himself to be a person of such a deseription, or is placed
in snch a position, ax to render it not merely bhetter for
the children, but essential to their safety or to their wel-
fare, in some very serious ‘and important respect, that
his rights should be treated as lost or suspended—should
be suspended or interfered with.  If the word * essential
i® too strong an expression, it is not much too strong.”
Thiz case is cited with approval by Lord Coleridge in Re
Goldsicarthy (3). 1 quote this passage at length, hecause
it was contended that the evidence showed that the ap-
plicant’s character was of that description which would
warrant this Court in refusing him the custody of the
child. T can only say that in my opinion this charge
against the father altogether failed. It has also been
contended, and endeavored to be shown by the evidence,
that the applicant had “ given his child” to her grand-
mother, as the expression was, and that by this act, as
well as his consent to the previous order, he had aban-
doned all right to her custody or control. Mrs, Elliott's

(1) 2 DeG. & B. 457, (2) Tege 474. i) ECF.T.8
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evidence on this point is contradicted by that of the appli-
cant; but, if her account of the conversation relied on
were accepted as correct, it would not establish the propo-
sition for which it was offered in evidence., The rights and
liabilities of parvent and child, and their relative duties
and obligations, are not of so trivial a nature that they
can, in this free and easy manner, be got rid of. 1If, in
consequence of any such arrangement, Mrs, Elliott had
assumed liabilitics or incurred expenses on account of
the infant, this Conrt would, no doubt, find some means
of protecting her; but that is not the case here, as pro
vision, the suflicieney of which is not questioned, was

made by the ovder of this Court, now under considera
tion, for the infant’s support out of the infant's own
estate. Neither do I think there is anything in the alleged
consent of W, V, Hatfield to the order of Mr, Justice
Palmer. It was clearly an order of a temporary charac-
ter, and has served a very useful purpose. It was, how
ever, quite competent for the father to come to this Court
and, under the altered circumstances, seek to enforce
his parental right, suspended as it was by the previous
order.  Hamilton v. Heetor (4).

It has not been suggested that the infant’s step-
mother is not a person in every way suited to take the
care of the child. The evidence is indeed, so far as it
goes, quite the contrary; and, while one may well appreci-
ate the feelings of regret with which Mrs. Elliott may
regard a separation from her grandchild, it cannot be
doubted that it is in the infant’s interest that the change
should be made now rather than when she has become
older, and less easily controlled.

The order will be made in this respect as asked for.
There will be no costs. T will make no order for Mrs,
Elliott to give up the child, as T assume that will be done
without objection. Neither will T make any order as to
any allowance to the father as guardian for maintenance.
If that is desired a special application can be made for
the purpose.

(4) L. R. 6 Ch. 701.
Nork,—8ee The Queen v. Gyngall, [1803] 2 Q. B. 232,
VOL. 1. N.B.ER.—10,
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BARCLAY v.
(No. 3.

McAVITY
See ante, p. 59.)

Practice uffer judgment—More than one issue in controversy—

Plaintiffl su

Offer to

ceding on one isene {mount recovered less than offer

entitled to general costs of cause up to date of offer—The

let, 1890 (53 Vie, e, 4), 8. 130,

Plaintig

Supreme Court in Equity

Where an offer to suffer judgment was not accepted in a suit involving
several issues, and the plaintiff succeeded upon but one issue entitling
him to dam s less than the amount of the offer, he was allowed

costs of whole suit up to the date of the offer

Plaintiff was the owner of a patent known as “ Bar-
clay’s lubrieator,” and by an agreement with the defendants
gave them the exelusive right to manufacture and sell the
article within a specified area in consideration of a royalty
payable upon each Iabricator when sold

The defendants duly manufactured the lubricator,
kept it in stock for sale and supplied all orders for it
They also manufactured and sold another lubrieator known
as the “ MeShane lubricator,™ which the plaintiff’ claimed
was a colorable imitation of his invention

In a suit brought by the plaintiff for an account he
elaimed |<~>\.‘x|!_\ on each MeShane lubrieator sold 'x) the
defendants, in addition to roy alties :l”-';_{wl to be due him
from the sales of his own invention

In their answer to the bill the defendants denied that
the MeShane lubrieator was an infringement of the plain
him
$50.

)

tifl"s patent and that there was any royalty due

Subsequently they offered to suffer Judgment for

The offer not 'n‘ill: :u‘m-]tlw] lln'l\' filed another for -
This offer was also not accepted, and the suit proceeded to
The Court found that the MeShane lubrieator
was not an infringement of the plaintifi’s invention, but

hearing

found that there was $36 h;ynll_\‘ due by the defendants
from the sale of the Barelay lubrieator

In view of the
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amount being less than the amount of the first offer to

suffer judgment, the question arose whether the plaintiff

could only recover costs of suit up to the time of the first
offer. Upon the question being referved to the Court, it
was held that the plaintiff was entitled to costs up to the
date of the second offer, See Barclay v. McAvity (1),
The further question was now raised, whether the plaintiff
should be allowed any costs exeept those referable to the
issue upon which he had suceeeded.

The matter having been referred to the Court, argu-
ment was heard June 14th, 1805,

Weldon, Q.C., and MeLean, for the |vlui|l|i|r,

. A. Palmer, Q.C, and A, H I/'luur_v/fuu‘ Q.C for
the defendants,

1805. June 28. BARKER, J. :—

In this ease the defendants filed an offer to suffer
Judgment, which was not accepted, and in the final dispo-
sition of the suit the plaintiff’ had a decree in his favor for
a sum less than the amount offered.  The order which was
made as to costs, and which stands, allows the plaintift to
have his costs up to August 17th, 1892, the date on which
the offer to suffer judgment was filed, and the, defendants
the subsequent costs.  The bill was filed for an account of
certain sums claimed by the plaintiff as royalty under a
license, or agreement, made between the parties, by which
the defendants were authorized, on payment of the royalty,
to manufacture and sell a patent lubricator known as
“Barelay's lubrieator.” The plaintiff also elaimed that
the defendants had manufactured and sold another lubri-
cator known as the “MeShane lubrieator,” which he
alleged was practically the same thing as the plaintifi's
lubricator—in fact a colorable imitation of it—and that
on that as well as on some other grounds put forward, the
defendants were liable, under the agreement, to account to
him for the royalties on the MeShane machines as well. In

(1) Ante, p. 59.
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fact the substantial litigation arose out of this latter elaim
for, as to the other, ther

never was any serious dispute.
The plaintiff failed in sustaining his elaim as to the

MeShane lubrieator.  In taxing the costs an ohjection was
raised to the elerk allowing the plaintiff any costs, which
were referable solely to the elaim upon which the plaintiff
had failed, and this is the question brought informally
before me by counsel, so that I might express an opinion
for the elerk’s direetion

By see. 130 of 53 Vie. e. 4, seetions 127 and 128 of
rll.llxlvl' 37, Con. Stat. are made -'llll'“l':l"ll‘ to suits in
Equity.  The offer to suffer judgment by default in Equity
innst be a general one, as seetion 129 of the above chapter
only relates to actions at law.  The offer, therefore, relates
to the whole eause of action, and to the eause of action as

a whole. If it were ¢

reepted and a deeree made upon it
for the amount tendered, the parties would be coneluded
as to all matters in dispute under the hill, and by the
express terms of see. 127, the plaintiff would, 1 think, be
entitled to his general costs, and the suit would thus be
finally disposed of. I do not see that a defendant is any
worse off if he has to pay these same costs in ease the suit
is [nl'um'mlv-l with and some [-nl‘tiwll of the relief ~n|l;_;||t Il.\'
the plaintift is decided against him * This would, of course,
not furnish-a guide in placing a construction upon the
Statute, but where the apparent meaning of the Statute
involves this construetion, the result may be looked at in
determining whether the apparent meaning is correct or
not  When the question of costs was before me in this
case, | i'\lbl'lw\vil the opinion that this seetion 127, when
applicable at all, deprived this Court of any diseretion as
to the question of costs; at all events, in all eases where
the parties were given costs at all. The section itself
provides how the costs of the parties shall be borne as
between themselves,  And in doing this, it is disposing of
all the costs of the suit—treating the suit as involving one
cause of action, in reference to which the offer must relate.
It provides that, in a case where the offer is not, accepted,

and the plaintiff has not recovered a greater sum than the
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sum so offered —that is, has not recovered a greater sum
on all grounds of elnim in the whole suit than the sum
offered as compensation for the same claims —the costs of
the suit are to be divided, and the defendant is to have
Judgment against the plaintifi for costs ineurred after the
offer; and the plaintiff, if he recover anything at all, shall be
allowed his costs up to the date of the offer.  Ido not think
you ean import into the sections words which will make
it necessary that the plaintift should recover something on
every head of elaim, or eause of action, in order to entitle
him to his costs of that elaim.  As I have already pointed
out, section 129, as to offers relating to separate eauses of
action, does not apply to suits in this Court, but the
construction contended for would practically impose the
conditions of that section upon the plaintiff without giving
him the benetit of any separate offer,  There is no order
of this Court that the defendant shall have all the costs of
any particular matter in dispute, or that the plaintiff' shall
not have them, except so far as these are governed by the
offer. 1 think the plaintifi’s general costs of the cause up
to the date of the offer are to be taxed, and the defendants’
Hll'mw‘lll'llt costs, ||Ililt' il'l'u‘.ﬂlw('!i\'v of the results of par-
ticular grounds of elaims one way or the other,

I do not myself think there were separate causes of
action involved in the case—the relief was under one
agreement, and the royalty was only claimed on the
McShane lubricator, beeause in contemplation of law, or
in point of fact, it was the plaintifi’s cup. Be that as it
may, the offer was general, and by law it could only be
general, and must be so dealt with.
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WILEY v. WAITE, Er AL

August 6 (No. 2 See ante, P 31.)

Practice—Interrogatories— Answer— Exception for insufliciency.

When substantial information is given by the answer to an interrogatory,
the Court discourages exceptions for insufficiency, and will not require
minute and vexatious discovery.

A bill to set aside certain conveyances made in 1800 by the defendant
W., as frandulent and void, alleged that after their execution the
defendant built a dwelling house upon the land from money obtained
from a surrender of one life policy taken out in 1879 and the hypothe
eation of another taken out in 1883 on the life of his wife; and that
the policies were effected and maintained by the defendant when in
insolvent circumstances.  The defendants were required by the
interrogatories to give an exact state of W.'s business at the time the
policies were effected and st the several times the premiums were
puid. Having only partially answered, they contended on an exception
to the sufficiency of the answer that the discovery
pertinent and material to the suit

sought was not

Held, that the interrogatories were proper, and that the defendants must
answer according to the best of their information

/;'/../,/m,u to answers

The facts fully appear in the judgment of the Court.

Argument was heard June 14th, 1805
Blair, A-G., and Geo, L. Wilson, for the Irl;lillli”‘

Lawson, for the defendants

1805, August 6. Banrkew, J. :—

The answer to eertain interrogatories based upon
section 11 of the plaintif’s bill, as amended, was excepted to
on the ground of insufficiency. The object of this suit is
le
‘ Judgment ereditor of the defendant Waite, two conveyances
‘ made in 1800—one by defendant Waite to defendant Mur-
phy, and the other by Murphy to Waite's wife.  Section

to set aside as frandulent

nst the plaintiff, who is a

11 of the Bill, in a general way, alleges that soon after
these conveyances had been made, the defendant Waite
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commenced to build upon the land in question an expen-
sive dwelling-house, and that a portion of the money
necessary for the purpose was derived from the surrender
of one life poliey and the hypothecation of another on the
life of Waite's wife, both of which policies were effected
originally and kept alive afterwards by the moneys of
Waite, who, it is alleged, was insolvent, not only when the
first policy was taken out, but continually afterwards.

I think the first exception must be overruled, as, in
my opinion, the interrogatories to which it relates have
been substantially answered,

In Reade v. Woodroofte (1), the Master of the Rolls
says: “1 am very desirous that the suitors should come
to the real subject in dispute as early as possible, and
when I see that the substantial information is given
though not strictly and technieally, I have always dis-
couraged exceptions: but where information is refused. it
is the duty of the Court to enforce it.” At page 425 the
M. R.in the samec

ase is thus l'l'lmrlml ¢ “The first objeetion

asked which

is searching and minute. But if I find that the defendant

made is the difliculty of giving the discovery

has given a substantial answer I shall not require of him a
minute and vexations discovery.” It is true that in one or
two particulars the questions are not answered with exact
]n'l-(-ininn. but they are substantially answered, and in my
opinion, the exeeption should be overruled on the authority
I have just quoted

This exeeption will be overruled with costs.
Second I','rrrl:luul

The interrogatories to whieh this exception relates
are directed to the assignments of the life |m|i('il"~. that is,
the surrender of the one and the assignment of the other,
when the money was borrowed from the company. The
plaintiff did not divectly ask the defendants if they had
any copy of these assignments, but he did require them to
“set forth with particularity the words in which such

(1) 24 Beav. 421
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1805,  assignments were made and by whom,” ete.  The plaintiff
WiLky not only asked the defendants for a full statement of the

warrk.  terms and conditions of the assignments, but also asked

parker,d.  to state theiv terms, if they were inwriting.  In answering,
the defendants do not say whether or not they have eopies
of the assignments, or, if not, whether they have made any
effort to obtain them : neither do they say that the assign
ments were in writing, though this must be so inferred
because l||-'_\' do say lhv.\' were ~i;_'n<'«|. and l||~'v\' mention
the names of the witnesses.  Though | think, in strictness,
the defendants should have '“\lill"ll'\ stated whether or
not they had copies of the assignment, I am fully
impressed with the idea that the defendants had no desire
to withhold information and that they have in faet given
full information or as full as they ean.  Morve than this, 1
can well understand them in the absence of any distinet
question as to having copies of the assignments they may
have negleeted giving information on that point and Leen F
led into thinking their answer was sufficiently full and
explicit in reply to the interrogatory which asked for the
terms of the assignments if they were in writing. It is a
simple matter for defendants in answering to give the best
information they have or ean obtain, that is in cases where
the cireumstances are such as to rénder it inenmbent upon
them to seek information which they do not themselves
possess, and to pledge their oath that they have done this.
I think the r\("']»linll must be allowed, but under the
circumstances without costs

Thivd Erception

This t'\c'l'||!inl| must be allowed with costs. The Bill
alleges that the defendant Waite was insolvent at the
time the policies were taken out and that he has always
been insolvent ever since.  Based upon that allegation the
plaintiff has asked for the exact state of Waite's business
affuirs when the policies were taken out ; the gross value of
his assets and liabilities at that time and at the several times
when the premiums were paid.  As one of these policies
was taken out in 1879 and the other in 1883, the informa-
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tion asked for relates to transactions oceurring many
years ago, I mention this beeause this Court, while it
will compel a full disclosure and permit a searching exam-
ination as to matters relevant to the question in dispute,
will not countenanece interrogatories which it would be
unnecessarily vexatious or onerous to answer. It is claimed
here that not <!II|_\ are these inte l'i‘w_flllul‘ivN n[lpl‘n"«i\'l' and
vexations, but that they relate to irrelevant matters,  The
Bill was filed to set aside conveyances made in 1890, and
it is said that it is immaterial to that issue whether Waite
was insolvent in 1879 or not - eleven years prior to the
making of the convevanees which are attacked and in all
probability long before the plaintiff’ beeame a ereditor of
Waite.  The evidenee may, however, be relevant to the
ease now made by the Bill: and while the Court will pro
teet defendants from the necessity of answering unneces-
sarily vexatious or oppressive interrogatories, they must,
when they submit to answer, do so fully and so as to satisfy
the rules by which the Court is governed. See Earl of Gen-
gall v. Frazer (2); Kennedy v. Dodson (3). Beyond stating
that Waite's liabilities at the time of effecting the insurances
were about 815,000, and that his liabilities at that time
greatly exceeded his assets, these interrogatories are not
answered at all, nor is any reason given for not doing so. The
defendants allege that Waite at the same time was not insol-
vent or in insolvent circumstances. As to the period between

the date of the first insurance in 1879 down to June, 1892
when Waite made his assignment for the benefit of his
creditors, no information whatever is given in response to
the interrogatories.  One would think that if anything
like a reasonably regular set of books had been kept by
Waite, the amount of his assets and liabilities for each year
could be given at least approximately. There is nothing
in the answer to show that this cannot be done easily, and 1
must conclude that it can be. At all events the plaintiff is,
I think, entitled to the best information the defendants can
give, and they have practically given none. The first
exception will be overruled with costs, and the second and

(2) 2 Hare, 99. (8) [1895) 1 Ch. Div. 383,
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third will be allowed, but the second without costs. The
plaintits costs of the third exeeption and the defendants’
costs of the first will be taxed
from the

the less amount deducted
wer and the balance certitied by the elerk, and
such balance is to be paid to the party entitled by the
other party.

I=

The defendants are to have 30 days from the date of
settling minutes of this order, within which to put in a

further answer to section 11 of the plaintift’s Bill as
amended.

SHIELDS v. QUIGLEY

Practice —Partition Suit—Defendant not Appeaving at  Hearing —Answer
Unsupported by Evidence and Considered Unne sary — Cosls
Where in a partition suit one of the defendants did not appear at the

hearing, and hix answer

was unsupported by evidence

and was

assumed by the Court held not entitled to

any costs,

to be unnecessary, he was

The facts appear in the judgment of the Court

Argu-
ment was heard May Sth, 1895

C. F. Dupty, for the plaintift.

Jordan, Q.C., for the defendants.

1895, August 6. Barker, J

This was a suit for the partition of some lands at Grand
The defend-
of the late Michael
T. Quigley, who died seised of the lands sought to be parti-
tioned

Falls, and there is but one question involved.
ant, Elizabeth Quigley, is the widow
She has raised no objection to being made a party
to the suit, but seeks compensation for her right of dower.,
A portion of the dwelling house is on land owned by
Elizabeth Quigley in her own right, and her counsel asked
that as a compensation for her right of dower, she should

be allowed to ocecupy the pl'l'lni.\\‘.‘\ lllll'ill:_" her life. This
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would practieally prevent any partition until after her
death, and then the same difficulties in the way of partition
would exist as to those who may succeed to her rights.
Taking the viluation of the land in question as fixed by
Elizabeth Quigley and her dower interest would be very
small and worth very little, but I think she underestimates
it.  The property at the outside does not seem to be worth
over 81,000 or $1,200, though Elizabeth Quigley's estimate
is probably not half that amount. I think $50 would be
ample compensation for the widow’s dower. The costs of
this proceeding have been largely inereased by her action,
and in consideration of that and her action as to the estate,
I shall deprive her of all costs in this suit except $25. 1
think the defendant, William H. Qui is not entitled

to any costs. His answer was altogether unsupported by

evidence; he did not appear at the hearing, and I must
assume it was unnecessary. There will be the usual order for
a sale of the premises: the plaintiff's eosts, in which will be
included costs of sale, will be taxed and paid out of the
proeeeds to plaintifi’s solicitor ; the sum of %25 will be paid
for the costs of Elizabeth Quigley to her solicitor ; a further
sum of 850 will be paid to Elizabeth Quigley in full com-
pensation for her dower, and the balance of proceeds will
be equally divided between Melvina Shields, William H.
Quigley, Michael J. Quigley, and Martha Ann Williams.
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NEW BRUNSWICK RAILWAY CO. AND BROWN v.
KELLY.

Practice—Counsel Fee on Hearving— Retivement of Judge after Hearing
{llocatur by Different Judge—58 Viet. ¢, 14, ». 3— Interlocutory In
junction—Defendant Unsuccessfully Opposing Motion— Dissolution Order
Silent as to Costs —Costs in the Cause—Application for time to Plead,

tuswer or Demur—Costs of Application—Judge’s Order— Construction

A suit was heard before one of the Judges of the Supreme Court. Before
judgment on appeal reversing his decree was delivered he retired from
office,  After the judgment on appeal a counsel fee on the hearing
was allowed by one of the Judges to the successful party ; reliance
for his authosity was placed upon section 8, chap. 14 of 58 Viet. (1)

Held, that there was power to allow the fee without the Act

A suit was brought for an injunction and other and application
wus made for an interlocutory injunction, The defendant opposed
the motion, which was refused with costs. On appeal the motion was
allowed. At the hearing of the suit u decree was made in plaintifi's
favor. On appeal the decree was reversed, the bill was dismissed with
costs, and the injunction order dissolved

Hel.

that the defendant was entitled to the costs of opposing the inter-
utory application as costs in the cause.

Defendant moved to have bill dismissed for want of prosecution. Before
judgment was given refusing the motion, the defendant was served
with the bill. As it would be unnecessary to answer if his motion
were allowed, defendant obtained time by Judge's order until after
judgment on the motion was given in which to answer. The order
directed the costs of application to be costs in the cause. The suit
proceeding to hearing, defendant was successful.

Held, thut he was entitled to the costs of his application for time to
answer, as costs in the cause in accordance with the order.

These were eross motions for review of clerk’s tax-
ation of costs. The facts are [ully stated in the judgment
of the Court. Argument was heard August 20th, 1505,

Blair, A.-Gi., for the plaintif
The judgment of the Supreme Court dismissed the bill
in the suit with costs, but made no order as to costs when

(1) Whenever it shall happen that a Judge shall by reason of death,
resignation or otherwise, cease to hold his office, before granting any
allocatur or certificate for costs to which any party may be entitled in
any proceeding, either at law or in equity, any other Judge may on appli-
cation grant such allocatur or certificate as fully and in all respects the
same as such first mentioned Judge could have done if then holding
office,
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dissolving plaintiffs’ injunction.  The defendant eannot
contend in view of these specitic directions, that he would
be entitled to costs of opposing the motion for injunetion
as costs in the canse.  The proceedings in connection with
the injunction were unsuccessfully opposed by the defend-
ant and should not carry costs beeanse it was dissolved on
the dismissal of the suit. The plaintifis also invite the
Court to consider the |>|'<>|ll‘i by of the fiat of Mr. Justice
Tuck. "The defendant jll\lili«'\ it under the recent Act 58
Vie, e 14,5 3. But to do so would be to give the Act a
retroactive operation, as the hearing for which the counsel
fee was allowed took place before Mr. Justice Fraser pre-
vious to the passing of the Act The |:|I|j_‘||;|:l' of the
section is plainly not retroactive, and if such an effect was
intended more explicit words would have been used.  See
Moore v. Trvine (2)

C. K. Dujiy, for the defendant

As defendant was successful in the end in having the
injunction order dissolved, he is entitled to the costs of
opposing the interlocutory application as part of the general

costs of the eause,

Barker, J.—Your lli"il'llll_\' appears to be that you

have no order allowing you costs
The alloeatur of Mr. Justice T'uck is allowable under the
late Act. It is not necessary that it should be given a re.
tronctive effect, for defendant was unable to apply for a
counsel fee any sooner than he did, or until after the judg-
ment of the Court of Appeal, and the Act was then in

force
Bla L in I‘vlll_\'.
Cross motion by defendant.
. E. Dugy, for the defendant :—
The clerk improperly disallowed cosis of defendant in

upplying for time to plead, answer or demur when the order
granting time directed them to be costs in the cause,

(2) 2 Exch. 40,
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Blair, A.-G., for the plaintiffs :

The defendant is not entitled to ask for costs of an
applieation which was clearly for his own benefit. The
order was intended to meet the event of the plaintiffs being
successful in the snit, when they would plainly be entitled
to the costs of resisting the applieation.

Dufiy, in reply.
1895, August 27. BARKER, J

The elerk’s taxation of the defendant’'s costs in this
suit is sought to be reviewed both by the plaintiffs and the
defendant, and eross motions for that purpose were made-
It seems that the defendant brought an action against the
plaintiff, Brown, who was a servant of the Railway Com-
pany, for trespass upon certain land which both the com-
pany and the defendant claimed, and in this action the
present defendant received a verdiet.  The bill in this suit
was then filed for the purpose of restraining further pro-

ceedings in the action of trespass, and of obtaining a

declaration that the conveyance of the land in question to
the plaintiff company should have priority on the registry
to the conveyance to the defendant. An interlocutory
injunction was applied for on ‘notice before the Chief
Justice to restrain the proceedings at law, but on hearing
the application he dismissed it with costs. This order was
reversed on appeal, and, subject to the condition of first
l'-‘l.\ill'_’ the costs of the action at law, further lvl‘ln'-‘l‘llill;_'.\
in it were restrained.  The cause came down to a hearing
before Mr. Justice Fraser, who made a deeree in the plain-
tifts" favor,  This decree was reversed on appeal; thg
plaintifis’ bill dismissed with costs, and the injunction order
dissolved.  Mr. Justice Fraser's judgment was only given
a short time before his resignation in order to accept the
position of Lieutenant-Governor, and the judgment on
appeal was only given in Trinity Term last, over a year
later. The defendant’s eounsel then for the first time being

-
r

in a position to ask for a counsel fee on the hearing

applied to Mr. Justice T'uck, who granted him a fiat for

PO —
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$120 for that service. In taxing the defendant’s general
costs of the cause, the clerk allowed this counsel fee, and
also the costs of opposing the motion to the Chief Justice
for the injunction. It is to the allowance of these items
that the plaintiffs object.

I think My, Justice T'wel had ample power to grant
the fiat, and that the clerk was right in allowing it.  The
Attorney-General contended that the only authority by
which he could grant it was derived from the Aet 58 Vie.
e. 14, 8. 3, and that this Act had no retroactive effect so as to
im'llhla' this case. I shall not stop to consider the effeet of
this Act, for in my opinion there is ample authority for
granting the fiat without this Act. I do not think it neces-
sary that a counsel fee should be granted by the Judge
before whom the cause is heard, or that he is the only
person authorized to grant it. Of course he naturally is
the Judge to whom an applieation would be made, and 1
imagine the circumstances would be quite exceptional
where any other Judge wouldact.  In Nicholson v, Te mple
(3), the Court eame to the conclusion that under the
prov isions of see. 50, eap. 51, Con, Stat., no other .llhl_'_("
than the one before whom the cause was actually tried
could give a certificate for costs. They, however, arrived
at that conclusion, becanse they thought the language of
the section was =0 positive as to indieate a elear intenticn
on the part of the Legislature to confine the authority to
act to the Judge who had presided at the trial.  Had it not
been for that the provisions of eap. 118, Con. Stat., sub-see, 2
would have been ample to confer the authority upon any
Judge. In the case of Bradshaw v. The Fore ign Mission
Board, decided by the Supreme Court of Canada, in the
present year, but not yet reported, that Court held that
under sec. 85 of 53 Vie e¢. 4, a new trial could be
moved for before any -'ll‘lgt' of this Court when the Jll'lgt'
before whom the trial had taken place had resigned.
Perhaps the right to a new trial and the right to costs are
not in all respeets so similar that the same rule would

(3) 21 N, B. 192,
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govern in enforcing them. At all ever

S ﬂu- (]l‘l‘iNinll nf
the Supreme Court in the Bradshaw ecase is in favour of
giving such a construction to such Aets as will not defeat
parties rights, but give the anthority for the purpose rather
than deny it.  Sub-seetion 2 of chap. 118, Con. Stat., pro-
vides that “authority to a justice of any Court to do an
act, shall empower any other 'illsiil'v of the same Court to
act in his stead when necessary.”  And see. 1 of the same
chapter III'H\MU\ that in the construction of Aects of

Assembly, that shall be the rule unless it is inconsistent
with the manifest intention of the Legislature  Now, this
counsel fee is allowed under chapter 119, Con. Stat., which
contains the table of taxable fees, and under the heading
“ Counsel,” it is prov wded that a “ fee at the discrvetion of the
Court” be taxed on the hearving. If the words had been
“al the diseretion of the Judge” T should have thought
there was no such manifest intention of the Legislature,
shown as to prevent the application of sub-section 2. But
the Court always exists, and ean speak through and Ly
any one of its Judges, who, in a case like this, evidenece by
means of a fint how the diseretion of the Court has been
exercised, T think the elerk was right in u”m\in;_: this fee.

[ also think the elerk was right in allowing the
defendant the costs of opposing the motion for the injune-
tion before the Chief Justice. It is true there is no specific
order ;_'i\ill: these costs to the defendant, but when the
plaintitis’ bill was dismissed with costs, the costs of oppos-
img that application were taxable as part of the general
costs of the eause.  When the Court reversed the order of
the Chief Justice refusing the applieation for an injunction,
the parties were in the same position as though the Chief
Justice had made the order which the Court on appeal
made; in which case the defendant would have been in the
position of a party who had unsuccessfully opposed a
motion for an injunction, Certain rules have been laid

down in respect to costs of interlocutory proceedings being

or not 1 costs in the eause,” and those costs not with-

in these rules are not taxable to the suceessful party
without a special order: Daniell Ch. Pr. 1378, One of

as G =n
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these rules is, that where a bill is dismissed with costs,
a defendant is entitled to his costs of unsuccessfully
opposing a motion for an injunction as “costs in the
cause.” See Stevens v. Keating (4). In that case the
Lord Chancellor says : “ 1 consider that the injunction was
granted on an assumption of right which has been ultima-
tely disproved. TIn the course of this case I made an order
disposing only of that part of it which related to the keep-
ing of the account, not thinking it expedient to make any
order with respect to the costs of the former motions as
asked by the defendants.  The bill has since been disinissed
with costs, and the question I am now called upon to decide
is, whether in a cause where an injunction has been
obtained which turns out to have been improperly granted,
and the plaintifft has thus got a right which he cannot
maintain, the defendant is entitled to the costs of the
motion in which he unsuccessfully resisted the granting of
the injunetion.” And the Viee-Chanecellor's order disallow-
ing these costs was reversed. This disposes of the plain-
tiffs’ part f this applieation.

As to the defendant’s motion the facts are these: He
gave notice on the 16th October, 1801, of a motion to have
the plaintitfy’ bill dismissed for want of prosecution, to be
heard at St. John on the 27th of October. The motion
was made on that day, but the argument was adjourned to
be heard at Fredervieton on November 3rd.  Judgment was
given in January, 1892, when the application was dismissed
with costs. In the meantime, on November 16th, and while
this application was pending, the defendant was served
with a copy of the bill and interrogatories.  Being desirous
of avoiding the expense of putting in an answer, which
would be useless in the event of his suceeeding in his
motion to dismiss the bill, and at the same time not wish-
ing to prejudiee his right to answer by delay, the defend-
ant in December, 1891, took out a summons from the Chief
Justice for time to answer; and on the 7th of that month
an order was made giving the defendant until the expira-
tion of 15 days from the time when judgment should be
given on the motion to dismiss, to demur, answer or plead ;
and the Chief Justice by his order directed the costs of that

(4) 1 McN. & G, 659,
VoL, I N.nER—11
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application to be costs in the cause. The clerk disallowed
these costs to the defendant, on the ground, as was stated
to me on the argument, that the extension of time for
" answering was an indulgence to the defendant, for which
. he should pay rather than receive costs: and that under
these cirenmstances the true construction of the Chief
Justice’s order was, that if the plaintiffs on the final deter-
mination of the suit got their general costs of the cause
these would be included, but that if the defendant
succeeded he would not get them. I think the more
prudent course in the case of an order where the terms of
it are so plain, is for the clerk to tax in accordance with
the provisions of the order without putting a construction
upon it, founded upon speculation as to the considerations,
by which the Judge was governed in making it. I do not
concur in the view that granting the time was necessarily
an indulgence for which the defendant should have paid

costs. 1 do not know upon what material the Chief Justice

acted in making the order, but there is nothing before me
nor was anything suggested in the argument to lead me to
suppose it was not as convenient for the defendant to put
in an answer before the expiration of the 30 days as after.
The granting of the time was as much in the plaintiffs’
interest as in the defendant’s, for if the answer had been
put in and the motion to dismiss had succceded, the plain-
tiffs would have had the additional costs of the answer to
pay.  On the other hand, if the motion to dismiss did not
succeed, the delay in answering was unimportant. 1 can
well understand how in making the order for the costs to
be eosts in the eause, the Chief Justice may have considered
that course to he equitable, so that the party who eventu-
ally succeeded in the suit should get the costs of this pro-
ceeding, which was as much for the benefit of one party as
the other. 1 think the elerk should not have disallowed
these costs,

The plaintiffs’ motion is refused; the defendant’s
motion is allowed, and the elerk is directed to allow to the
r of the

defendant his costs under the Chief Justice's or
7th of December.
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In re

BETHIA J. CUSHING.

Dower- Admeasurement—Report of Commissioners—Difliculty in Setting off
Part of Premises as Dower—Failure to Report Value—Amendment—
Supreme Court in Equity Act, 1590 (53 Vie. ¢

. 4), 88, 250, 254.

Where commissioners to admeasure dower reported that it was difficult
and not advisable to set off the widow's dower in the premises, the
report was referred back to them to state what the value of her dower
was in the premises.

This was a petition by Bethia J. Cushing for admeas-
urement of her dower in lands belonging to the estate of
her deceased husband, the late Andre Cushing. The Court
having appointed commissioners for the purpose of making
the admeasurement, their report eame on for consideration
August 28rd, 1895, They reported concerning one lot of
land with dwelling house and barn that it was not advis-
able to apportion the petitioner's dower therein. They
further reported that the land and dwellings were worth
an annual rental of $400. Section 250, sub-sect. 4, of
the Supreme Court in Equity Aet, 1890 (53 Vie. ¢ 4),
provides that where, from any cause, the commissioners
find it difficult to make an admeasurement they may make
a special report, showing the value of the widow's dower
in the premises.

(', N. Skinner, Q.C., for the 'N'litinlll'li
Weldon, Q.C., for the devisees of Andre Cushing.

1895. August 27. BaRrkEr, J.—

The commissioners’ report in this matter must go
back for amendment. They have specified what seems to
be sufficient reasons for not making an mlnu-nxllrcllu-ny
but they have not, as required in that case to do, reported
the value of the widow's dower in the premises, '”lry

have reported what the annual rental is, but that is not
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what is required. The Act authorizes the value of the

In re Bernia dower to be reported, and when that report is confirmed,
J. CusHinG

the amount becomes a lien on the land specified by the
Barker J " . - e
Court, on the report being registered. This amount, by
section 254 of The Supreme Court in l‘:1|llil)’ Act, 1890
(58 Vie. e. 4), ean be recovered at law from the owners, or
by enforecement of the lien, but, when paid, the lien is
discharged. The report, as it is at present, is entirely
informal, and, if registered, would econvey no positive
information to any one as to the extent of the lien. The
commissioners have not reported as to the arrears of dower,
except to leave the Court to make some kind of a caleu-
lation on figures not very precise,

The rveport will be referred back to the commissioners,
with directions to report :

1. The amount due for arrears of dower, specifying
up to what time they are allowed

2. The value of the widow's dower in the premises.

JOHNSTON v. JOHNSTON

September 3
Husband and Wife—Wife Compelled to Live Separate and Apart from her

Husband—Restraint of Husband's Marital Rights in Wife's Separate
Property
A married woman being the owner in fee at the time of her marriage of

a lot of land, was compelled to live separate and apart from her
husband, not wilfully and of her own aecord
Held, that while such separation continued she was entitled to an
injunction restraining her husband from enjoving any marital rights
the property, or interfering with its use and occupation by her.

The facts in this case appear in the judgment of the
Court.

Argument was heard May 8th, 1895

Geo. W. Allen, for the plaintiff.

(' E. Dufiy, for the defendant.
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1895. September 3. BARKER, J.:—

The plaintiff in this suit files a bill against the
defendant, her husband, by which she seeks to have him
restrained from cutting any growing wood or timber upon
certain property owned by her, and from removing any
timber or wood and from selling or disposing of the same ;
and also from cutting the hay or farming the said property,
and from oceupying the same. The bill alleges that the
plaintiff, at the time of her marriage to the defendant, in
December, 1865, was the owner in fee of certain lands and
premises in the Parish of St. Mary's, in the County of
York, which she and her husband occupied from that time
until the i1th day of February, 1890, at which time she
left her hushand in consequence, as she alleges, of his cruel
treatment, and since that time, as the bill alleges, the
plaintiff has been living separate and apart from her
husband, and supporting herself. The cause was heard
before me, and the plaintiff and defendant were both
examined as witnesses in addition to some ot the children.

No doubt a wife seised as her separate property of
lands may restrain her husband as the tenant for life from
committing waste; and if the relief sought in this case
were confined to this, it would be unnecessary to consider all
that part of the evidence upon which reliance is placed as
entitling plaintiff to a declaration that she was justified in
leaving her husband and living apart from him. The bill,
however, seeks to restrain the defendant from oecupying
the premises, and, in fact, from exercising any privileges
in connection with them, which by virtue of any marital
right he might be entitled to enjoy. And this relief is
based upon the existence of such actions and conduet on
the defendant’s part towards his wife as rendered the
separation involuntary on her part. I have read the
evidence carefully, and had the advantage of seeing the
witnesses under examination, and I have come to the
conclusion, though with some hesitation, that the plaintiff
was justified in leaving the defendant, and that the
separation is not wilful or voluntary on her part. The
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defendant seems to have been in the habit of constantly
using most profane and indecent langnage to his wife,
calling her by names, from the use of which any respectable
man would shrink, and, according to the preponderance of
the evidence, he did at times use personal violence to her,
and according to the plaintiff’s evidence, told her to leave
the house and never return. The defendant admits that
he accused his wife of endeavoring to poison him, and
while giving his evidence, adhered to the opinion that she
did try to liili'-"lll him. There does not seem to be a
particle of evidence to support any such charge: and the
man who could imagine it as to his own wife, and, for
years afterwards adhere to his belief in her guilt, can
scarcely get much credit for sincerity when he asserts that
he, notwithstanding all this, de.ires his wife to return to
him.  Withont going through the evidence at length, I
have arrived at the coneclusion, and so find, that the
plaintiff was, at the commencement of this suit, living
separate and apart from her hushand, not wilfully and of
her own accord.

The plaintiff is, I think, entitled to a perpetual injunc-
tion against the defendant against committing waste on
the premises in question, and to an injunction against the
defendant, so long as she continues to live separate and
apart from the defendant, not wilfully and of her own
account, restraining him from using or oecupying the said
premises, or selling or disposing of the produce thereof, or
in any way interfering with the plaintiff’s use, enjoyment
or occupation of the same.
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WATERS v. WATERS, 1805,

Deed—Agreement to Maintain Vendor—Death of Vendee—Performance of September 17,
Agreement by Plaintiff at Request of Vendee's Widow—Interest of

Vendee's Infant in Premises—Plaintiff’s Lien.

A farm was conveyed by an aged couple to their son in consideration of
his agreement to board them on the farm. On the death of the son
in their lifetime, leaving a wife and infant daughter, his brother, the
plaintiff, at the request of the widow and the purents, took possession
of the farm and performed the agreement.

Held, that the plaintiff was entitled to a lien on the land for money
expended by him in making permanent improvements thereon and
in the performance of the agreement.

In 1874, Nelson H. Waters entered into an agreement
with his son, Isaac Waters, to convey to him in fee a farm
and dwelling, in consideration of the latter boarding and
maintaining him and his wife on the premises during the
remainder of their lives. On the 20th of May of that
year the property was duly conveyed to Isaac Waters,
who at the same time executed a bond in a penal sum
for the performance of his part of the agreement. Soon
afterwards he went into possession of the premises, and
continued to occupy them until the time of his death in
August, 1883. His parents survived him, as also did his
wife and an infant daughter. The widow endeavored to
manage the farm and board the parents of her late husband,
according to his agreement with them, but found the
arrangement an unsatisfactory one. With the consent of
Nelson H. Waters, she prevailed upon the plaintiff, who
was a son of Nelson H. Waters, to take over the farm as

owner and perform the agreement. No conveyance was
executed of the farm to the plaintiff. At the time of this
transaction the daughter of Isaac Waters was about two
years of age. The plaintiff, after entering into possession
of the property, laid out, from time to time, a considerable
sum of money in its improvement, and, by his own labor,
greatly enhanced its value. He also faithfully observed
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1895.  the terms of his brother’s agreement with his parents,
Wariis —until the time of their death. The father died on the
Warens. — 98th of March, 1888, and the mother died on the Tth of

r,d. - November, 1894, The plaintiff now filed a bill against the

widow and daughter of Isane Waters, praying that they
be deereed to execute a conveyance to him of the property,
or, in the alternative, that the money expended by him in
maintaining Nelson H. Waters and wife, and in improving
the premises, be declared a lien thereon.  Argument was
heard August d, 1805

W. Watson Allan, for the plaintiff’:

Barker, J.:—I would like you to address your argu-
ment to the diffienlty that the infant defendant was not,
and could not be, a party to the agreement under which
the plaintiff’ has acted.

The circumstances of this case fairly bring it within
the well-known class of contracts known as *“ family
arrangements,” in which the Courts have held that a
person’s interest in property may be hound by an agree

ment to which he is not a consenting

party by reason of

fancy or some other cause, if the agreement was made

o prevent or put an end to litigation, and to preserve
the peace and property of families. See Williams v.
Williwms(1). By the agreement in this case family liti-
gation was avoided. On the death of Isaac Waters, his
father would have been enitled to ask the Court to
restore the property to him, and, in all likelihood, would
have sought such relief if the arrangement with the
plaintiff had not been made. 1f Nelson H. Waters could
have insisted on this relief against the infant it is difficult
to see wherein she can be prejudiced by the same relief
at the instance of the plaintifft  In Brooke v. Lord
Mostyn (2), Turner, LJ., says:-—*“That this Court has
power to compromise the rights and claims of infants and
persons under disabilities where those rights and claims are
merely equitable, has not been, and cannot be, disputed.”

(1) 2 Ch. App. 204. (2) DeG., J. & 8. 878,
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The defendants did not appear.

1895. September 17.  BaRrker, J. :—

In this ease, I think, the plaintifl' is entitled, under the
circumstances and facts alleged in the bill, and proved
against the infant defendant, to a lien on the land for the
money expended in permanent improvements and in the
support and maintenance of his father and mother after
Isane Water's death. I am disposed to think that the
transaction is not, as was contended for by the plaintiff,
what is known as a “ family arrangement ” even under the
extended definition given to that phrase by Turner, L.J.,
in Willicms v Williwms(3). There was here no doubtful
right to be compromised, no dispute ‘or litigation to be
settled, and the honor of the family was in no way involved.
Neither did the agreement that the plaintiff, on the death
of his brother should, in consideration of his furnishing
to the parents during the remainder of their lives, the
support and maintenance which was the consideration for
the conveyance to Isaac Waters, and then be entitled to
the land, in any way, so far as I can see, have anything to
do with preserving the land. It simply transferved it from
one person to another in consideration of his discharging a
liability. The agreement would, of course, bind the de-
fendant, Elizabeth Waters, so far as her right of dower is
concerned, but it is in reference to the infant’s rights t/at
the difficulty arises. So far as the plaintiff' secks to have
a conveyance of the land to him decreed, I think his ease
must fail. I think he is entitled to a lien for his expen-
diture,

The bill alleges, and it is in evidence, that it was a
part of the agreement between Isanc Waters and his
father, Nelson, when the original agreement was made,
and in consideration of which the property was transferred
to Isaac, that he should provide his parents with support
and maintenance upon the farm and premises during their
lives.  An agreement such as this is treated as the purchase

(3) 2 Ch. App. 804,
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money for the transfer of the land, and unless there is a
clear evidence of a contrary intention, the grantors would
have a lien on the land for the performance of the agree-
ment. See Cunningham v. Moore(4). There is no evi-
dence of any such intention here. On the contrary, we
find that the support is to be furnished on the premises, a
provision inconsistent with any change of possession or
ownership by Isane Waters so long as the lives of his parents
existed. I should think that Nelson Waters and his wife
had a lien on the land for the performance by Isaac of his
obligation.  Under these circumstances, where the plaintiff,
at the instance of the defendant, Ehizabeth Waters, who
had a dower interest, and at the instance of Nelson Waters,
who had the lien, paid off this lien which was for a part of
the purchase money, and thus discharged pro tanto an
obligation of Isaac Waters, binding upon the defendant as
his heir, and thus ]»rn'wl'\ill'_: to her the property, he is, I
think, in equity, entitled to a lien for his expenditure,

There will, therefore, be a declaration that the plaintiff
is entitled to a lien on the land mentioned in section 6 of
the bill for the amount expended by him in permanent
improvements thereon, and in the sapport and maintenance
of Nelson H. Waters and Ann Waters, less a fair amount
as rent. There will be a reference to inquire :—

1. What is the value of the permanent improvements
put by the plaintiff upon the said land since he took
possession in April, 1884,

2. What is the cost of the board, lodging, support,
maintenance and attendance furnished by the plaintiff to
Nelson H. Waters and Ann Waters after Isaac Waters'
death

3. What isa fair and reasonable amount to be allowed
as rent of the said premises since April, 1884.

Further directions are reserved until Referee has
reported

(4) Ante, p. 116,
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MITTEN v. WRIGHT, Er AL 1895.

October 15,

o

Driving Dam—Overflow of River—Damage to Riparian Owner—Plaintiff

Assisting in Building Dam—License—Acquiescence—Prescriptive Right
to do Damage,

A dam was constructed above the female plaintiff’s land by the defen-
dants for the purpose of driving their logs, with the result that the
stream widened its banks where it flowed through the plaintifi's
property and caused injury to it. The plaintifi's husband had
assisted in building the dam as anemployee of the defendants, and at
the time was the owner of the land now owned by the plaintiff,

Held, that the plaintiffs were not estopped from seeking to restrain by E
injunction farther injury to the property and claiming damages for
the injury done. §

The circumstances under which the owner of a legal right will be pre- H
cluded by his acquiescence from asserting it considered.

Gradual and increasing damage to the lnad of a riparian owner from log
driving operations and from an overtlow of water caused by defend-
ants’ driving dam, extending over & number of years, will not give a
right, either by prescription or under the Statute of Limitations, to
commit further acts of additional damage.

The facts in this case are fully stated in the judgment
of the Court.

Argument was heard April 30th, 1895.
White, S.-Qi., and Allison, for the pluilltiﬂ‘.\i—

The defences of acquiescence and preseriptive right
are inconsistent and cannot be allowed. If acquiescence is

relied on there can be no pretence of a right by lapse of
time. Acquiescence would mean an assertion by plaintiff
of her rights and an admission of them by the defendants.
The defendants must elect between the two defences.
There can be no acquiescence by a married woman, nor
can laches be imputed to her: Lench v. Lench (1); Lord
Mowuntford v, Lord Cadogan (2). In Blandford v. Marl-
borough (3), it is laid down that the inattention or laches
of a married woman cannot hurt or affect her right. Nor

(1) 10 Ves. 512, at p. 517, (2) 19 Ves, 635. (3) 2 Atk. 542
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can the acts of the husband be taken as an acquiescence by
his wife. See Cresswell v. Dewell (4); Batewman v. Davis
(5). A married woman is only able to convey property by
an acknowledged deed and will not be permitted to effect

the same result by lying by: Kerr v. Corporation of

Preston (6) Acquiescence must be founded on a full
knowledge of the facts and a perception of the conse-
quences that will ensue: Lo Bangue Jacques Cartier v
La Bangue D' Epavgne de la Cite de Montreal (7). 1t is
also necessary that the person relying on estoppel by
acquiescence should have acted in ignorance of the title of
the other man and that the other man should have known
of that ignorance and not mentioned his own title: per
Cotton, L.J., in Proctor v. Bennis (8).  Acquiescence to
deprive the plaintifft of her legal rights wmust amount to
fraud.  Here none of the elements of fraud are present,
See Willmott v. Barker (9), where Fry, J., very exhaus-
tively treats of this phase of acquiescence.  The preseriptive
right set up by the defendants has no foundation in fact
and does not rest upon any well-considered coneeption of
the law. A right to do damage cannot be acquired by
repeated acts of insensible and increasing aggravation
This principle is very learnedly discussed by Lindley, L.J.,
in Lemmon v. Webb (10), and on appeal (11). In cases
like the present, lapse of time only beecomes material and
operative after it is ascertained that the acts complained of
are injurious: Attorney-General v. Leeds Corporation (12),

E. McLeod, Q.C.,and M. G. Teed, for the defendants :

It has not been shewn that the property is the wife's
separate estate.  She eannot hold it as such under Cap. 72
C. 8., for it excepts property received by a married woman
from her husband: Doe dem. Chambers v. Douglas (18).
Neither has she a separate estate in equity in the absence
of evidence of an intention to exclude the husband. 1f she

(4) 4 Giff. 456 (9) 15 Ch. Div. 96,
(5) 3 Madd. 98, (10) [1894] 8 Ch. Div. 1.
(6) 6 Ch. Div, 463 (11) [1895] App. Cas. 1.
(7) 18 App. Cas, 111, (12) 5 Ch. App. 543,

(8) 86 Ch. Div, 740, at p. 760. (13) 28 N. B, 484,
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has a separate estate, then she is as a femne sole with regard
to it and may bind it by her acts. See Fitzpatrick v.
’)I'_’/’/"Il (14). The case of Kerrv. ("’l'l"‘l‘tl/ff'/l “'/. Preston,
supra, is not in point.  The corporation there was acting
under statutory powers and could not exceed them by any
device,  The defendants rely upon the plaintiff's acquies-
cence and laches as barring her right to the interference
of a Court of Equity. In Birmingham Canal Company
v. Lloyd (15), it was held that a laches of two years was
sufficient to defeat an application for an injunction under
cirenmstances similar in character to this.  The same rule
is laid down in The Rochdale Canal ('mu/ulu.l/ v. King (16),
and in Ware v. Regent's Canal Company (17), where Lord
Chelmsford says (18): “ I cannot avoid being influenced by
the delay which has oceurred in the institution of pro-
ceedings by the plaintiff, which, though not amounting to
absolute proof of acquiescence, yet is ealeulated to throw
considerable doubt upon the reality of his alleged injury.”
Any contribution by the plaintiff to the acts producing the
injury complained of will defeat her right to an injunction ;
Gould on Waters (19). The ease of Proctor v. Bennis,
supra, is distingnishable.  The plaintiff there had not
assented to the act complained of, but had only neglected
to prosecute his action. In our case there has not only
been delay but acquiescence in the acts now alleged to be
injurious.  We are not urging an estoppel against the
plaintiff, but acquiescence. If we were setting up estoppel
we would have to allege that the defendant acted ignorantly
and was misled by the plaintiff. In acquiescence the defen-
dant may be fully aware of the eircumstances under which
he is acting and yet be entitled to rely upon the plaintifi’s
acquiescence m his acts.  In addition to acquiescence the
defendants have now a title by preseription. These
defences are not incompatible in the sense that failing in
one we can set up the other.

(14) 80 N. B. 538, (17) 8 DeG. & J. 212,
(15) 18 Ves. 515. (18) At p, 250,
(16) 2 Sim. (N. 8.) 78, (19) P. 711.
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White, in reply :—

Acquiescence is inoperative unless the defendants have
been misled and induced to alter their position by it.  The
defendants are not within this rule.

1895, Oectober 15. BarkEen, J.:

The bill alleges that the female plaintiff is owner of a
certain lot of land in the County of Albert, through which
a brook, known as “ Prosser Brook,” flows for a distance of
some 200 rods. That when the grant of this land was
made in 1871 this brook was not more than six or eight
feet wide, and altogether inadequate in its natural state for
the purpose of logs being driven upon it, except for a few
days during the spring freshets. That the defendants,
Wright & Cushing, carry on lumbering operations on lands
owned by them on this brook, and above the plaintiff's land
and for the purpose of driving their logs, have for some
years past maintained a driving dam which was erected on
the lot next above that owned by the plaintiff, by the use
of which they have driven large quantities of logs down
the brook through the plaintiff’s land, widening the brook

very greatly, and injuring and tearing away the plaintifi’s

interval.  And the plaintiff’ prayed that the defendants,
Wright & Cushing, might be restrained from so using the
said brook and driving dam as to overflow the |»]:1i||tiﬂ'h
interval, or so as to injure or destroy the bank : and the

plaintift’ also asked for a decree that the defendants pay

her for the damage already done.  The defendants by their
answer, while they admit that the stream has widened,
deny that it has widened to the extent alleged by the
plaintiff, and they also deny that the widening which has
taken place is much greater than would have resulted from
the natural flow of the stream. They also set up that the
|>|:|il|liﬂ' l'.\ her Jll"l\li“‘l‘l'lll‘!‘ 18 0'\ln|»|n'-| from n]vl:lillill‘_{ the
relief asked for.

The evidence shows that about the year 1876 a driving
dam was built on this brook by the defendant Cushing and
one Clark, since deceased, who, under the name of Cushing

& Clark, were lumbering there at that time. The dam was
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actually built by the plaintiff Elisha Mitten, husband of
the female plaintiff, and one John C. Geldart, Mitten being
at that time the owner of the lot now owned by his wife,
This dam was burnt three or four years afterwards, and
about 1883 a second dam was built some 70 rods further
down the stream on the lot of land next adjoining the
plaintiff’s lot and above it on the stream. The first dam
was about twelve feet high and the last one about fourteen
feet. There can be no doubt that the brook is much wider
now than it was in 1876; and I think the evidence fully
establishes the fact that the widening has been mainly
caused by the driving operations on the river. It was con-
tended }:‘\' the defendants that the evidence showed that the
first dam was built over twenty years before the commence-
ment of this suit, and that the defendants having succeeded

to the rights of Cuching & Clark by purchase, had in

some way acquired a right to use this driving dam as they
have done. There are, I think, many answers to this pro.
position, but as it rests upon the assumption that the twenty
years had elapsed when this suit was eommenced in March,
1894, it is as well to see what the evidence is on this point
To establish any such right, involving as it does the appro-
priation of another’s property without compensation, the
evidence should be elear and IH'A\'IIHl reasonable doubt.
The weight of evidence on this point is, I think, entirely
against the defendants’ contention. Both Geldart and
Mitten, who actually did the work, fix 1876 as the year,
and the former assigns a very good reason for remembering
the date. Prosser confirms their statement ; and the defend-
ant Cushing and one other witness who fix an earlier year
are by no means positive.  Whatever defence there is which
is based upon a twenty years’ user,must, I think, fail, because
the evidence does not establish it. The evidenee, I think,
shows 1876 to have been the year when the original dam
was built. The main defence relied on was that by reason
of the plaintiff, Elisha Mitten, assisting in building the
origmal dam, and by his acts since that time, the plaintiff
had so u('l|||il':~‘('c'tl in the use of the !l:llll, or so licensed it‘
that this Court would not restrain the defendants from the

\'6
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1895.  future use of a right so aequired. The acts which are
relied on as establishing this defence are the working of
“:T‘_""T Mitten in building the first dam, his assisting in repairing
Barker, /. the second one, his assisting in driving logs down this
stream for many seasons, and the license to Ronald Mitten
to brow logs on his intervale in 1803. There is no doubt
that the plaintiff. Elisha Mitten, in addition to working on
the dam as one of the contractors with Cushing & Clark
for its construetion in 1876, did nearly every season from
that time tothe present, whenthere was any lumbering going
on on the stream, either work at the driving or in getting
his own logs in the stream, to be driven down through his
own land, by means of the driving dam. The evidence,
however, does establish that on many oceasions during
that ]u'l'iml he l'uln]rl:llm'll of the ill_illl‘_\' IH'iII: done to his
land, though it is not clear that these complaints were ever
made direet to the defendants or were ever communicated
to them.
So far as regards the plaintifi's working in building
the dam in 1876, the case closely resembles Wood v
The Carleton Branch Railway Company (20), and
Swith v. Crandall (21), in both of which ecases it
was held upon grounds which seem to me quite applicable
to this ecase, there was no such leense as that contended
for, There is another reason in this ease, beeause the dam
upon which the plaintiff, Elisha Mitten, worked, was
burnt two or three years afterwards, and was never rebuilt,
I'he one to whieh all the existing cause of complaint is

referable, is another and a different strueture altogether,

not built by the plaintiff, of a greater capacity, and upon :
an altogether different site.  How any license which might y
ln-\~”l]_\ be inferred from the plaintiff having assisted in )
building a dam in 1876 could be made to do duty for a |
totally different dam in a totally different place, built some l
years after the first had ceased to exist, I am unable to see. !
It is true the plaintif hauled some logs which were used "
in repairing the latter dam in 1887, but that cannot be con- ¢

I

(20) 1 Pug. 244. (21, 1 Kerr 1
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strued into any such license. If the plaintift’s acts in assist-
ing in the driving operations year by year are relied on as
equivalent to a license to drive the logs as they were in
fact driven it would, in my opinion, be revocable, and an
injunction in the terms asked for could in no way be com-
plained of by the defendants.

As I'understand the doetrine of acquiescence by which
a man is deprived of his legal rights, its corner stone is
fraud—that is to say, the acts of the party against whom
the estoppel operates must have been of such a nature and
done under such circumstances as to make it fraudulent
in him to set up his legal rights against a person
prejudiced by his acts. In Willmott v. Barker (22), Fry,
J., thus lays down the rule as to acquieseence (p. 105): “ It
has been said that the aecquiescence which will deprive a
man of his legal rights must amount to fraud, and in my
view that is an abbreviated statement of a very true pro-
position. A man is not to be deprived of his legal rights
unless he has acted in such a way as would make it fraud-
ulent for him to set up those rights. What, then, are the
elements o requisites necessary to constitute fraud of that
deseription 7 In the first place the plaintiff must have
made a mistake as to his legal rights. Secondly, the plain-
tiff must have expended some money, or must have done
some act (not necessarily upon the defendant’s land) on the
faith of his mistaken belief. Thirdly, the defendant, the
possessor of the legal right, must know of the existence of
his own right, which is inconsistent with the right elaimed
by the plaintiff. If he does not know of it he is in the
same position as the plaintiff, and the doctrine of acquies-
cence is founded upon conduct with a knowledge of your
legal rights. Fourthly, the defendant, the possessor of the
legal right, must know of the plaintiff's mistaken belief of
his rights. If he does not, there is nothing which calls
upon him to assert his own rights. Lastly, the defendant,
the possessor of the legal right, must have encouraged the
plaintiff in his expenditure of money, or in the other acts

(22) 15 Ch. Div, 96.
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which he has done, either direetly or by abstaining from
asserting his legal right.  Where all these elements exist

there is fraud of such a nature as will entitle the Court to

restrain the possessor of the legal right from exereising it :
but, m my judgment, nothing shorv of this will do.” Now
instead of these elements all existing in this ease, it seems

to me that all the more material ones are absent.  In what

has the plaintiff ac juieseed Was it in the erection of the
first dam in 1876 by reason of his being one of the contrac
tors for the work ['his eannot be; for, inaddition to the
other reasons 1 have given, the dam was noo built on the

plaintiti’s land ;: he had no right to forbid its eveetion—hi

issent was neither required nor asked it was not built in
iy way as the result of the plaintift’s assent or enconray
ment, expre nimj ed If the estoppel does not arise a
to the construction of the dam, does it arise by re nof its
st | defendants in the seventh ction of then
IS W make the following admission We believe it i
practically | ible to drive logs down said Prosser hrool
in the manner and to the amount in which our logs have
been driven for the past si ecasons, driving them without
widenin lrivi CASON Now
can be ut knowledgs il t Input
to the | that the use of the dan in
drivin y widen the brook by
tearing away portions of his interval, and thus make him
v consenting party by reason of his working as he did, is
to ¢ truet o liability on a theory hich, after many
1 enee th endants admit, has no foundation
When did it become frandulent in the plaintiff’ to set up
his rivhts against these defendant There is nothing in
the « lenee to sugwest that in the use of the dam, any
more than in its construction, the defendants were in any
way influenced by anything which the plaintift’ did, o
anvthi whieh  he I from doing While the

defendants” operations on the brook were each yenr alike
in Kind, they varied in degree, and the damage to the

I‘.‘um.ll land was inereasing each year I nm unable to

ght to damage for wrong

see how the non-assertion of a ri
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fully tearing away a half acre of theplaintifi’s interval
one year ean be constraed into a license to appropriate hy
similar means another half acre the following year. Especi
ally is this the ease where, according to’ the defendants

admission on the record, it was practieally possible to drive

their logs by the use of the dam without widening the
hrook

In Lemmon v. Wellh (23), the Lord Chancello hows
the impossibility of acquiringda right either by pre
seription or the Statute of in the case of
growing trees, and 1 think rincipl would
govern n this ea y far as a Jhpunx“
cround Another act relied on by the defendants was th
license to Roland Mitten in 1893 to brow logs on the plair
titl's interval It seems that the de had a eontraet
with this Roland Mitten t et out some hnnl for tha
and it wa ]wHHIHw wreement that fondants were to
pa) for the browing pri ( I'he acreement hety 1
the plaintiff and Roland Mitten i I \ Part f
the tirst part acr ton v party of th ( -‘l;w {
brow logs he ma t out this commg winter of 1893 and
1894 wherever he mav require brow room on her (nla
tiff's) Farm, and party of sceond part to have privil f
removing same till middle of May, 1804, for 825, receipt of
which is hereby acknowledged I'he arcument is that
the plaintiff knew that » lumber thus browed on his land
must be driven by the use of the dam thronoh his lot and

contribute to any injury which micht be eaused by the
driving operations, and therefore it wa mw'u[v?h‘l licen
to drive it irvespective of the extent of the injury I nn

unable to give any such effect to this agrecment

first Ifru‘ it 18 not made with the defendants at all : but if

it were, I do not see that it has any hearing on this «
except po iblv as to a juestion of damages It could not
operate as a license for future yem In my opinion

there is nothing in the evidenee to show any intention to

assent, or any actual assent on the plaintitiy part, either to

(23) 11805 App. Cas. 1
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the construction of the dams or the manner of using them,
80 as to deprive them from asserting their rights and
restraining the defendants from using the dam hereafter to
their injury. Neither do 1 think the evidence discloses
anything which is to lead me to suppose that the defen-
dants in what they did were acting on the faith of any
such assent. Nor am I able to find any evidence showing
that the defendants have in any way whatever been
induced to act, or have acted, in any way by reason of
anything the plaintiff did or abstained from doing and
which would be rendered prejudicial to them by theassertion
of plaintiffs’ rights

The only remaining question to be determined is the
damage. In assessing these the plaintiffs’ action may fairly
be considered. Having regard to this and to the other
considerations suggested by the evidence and bearing upon
this point, I think 2100 is a reasonable sum, that is $50 for
the damage done in the spring of 1894, and which is assessed
under the agreement made when the interlocutory injune
tion was applied for, and $50 for the other years.

There will be a decree, therefore, in favor of the
plaintiffs with costs, directing the defendants Wright and
Cushing to pay the sum of. $100 and costs, and
that a perpetual injunction be awarded to restrain the
defendants Wright and Cushing, their servants, agents and
workmen, from using the driving dam in the plaintiffy’

bill mentioned in driving logs down Prosser’s brook so as to
injure and damage the plaintiffy' land in the said bill
mentioned.
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McLEOD v. WELDON. - i

October 15, }

Transfer—Bank Shares—Right to Redeem—Intention of Parties—Admissi- ,:

bility of Evidence to Contradict Terms of Deed of Transfer. I

Although collateral evidence is admissible to shew that notwithstanding
the plain terms of an absolute transfer of property, it was intended
that the transferor should have a right of redemption, the evidence

must be of the clearest and most conclusive character to overcome I
the presumption that the deed of transfer truly states the transaction. o
g . . . . . A
The facts in this suit fully appear in the judgment of
the Court. I

Argument was heard August 9th and 12th, 1895,

Blair, A.-Q., for the defendant :—

The case which the plaintiff sets up is that the instru-
ment in question does not truly state the intention of the
parties and that collateral evidence is admissible to modify

its terms. The authorities are clear that such evidence is
admissible, but it must be of the most conclusive and
unquestionable character, and the onus of satisfying the
Court rests upon the plaintiff. If the plaintiff is correct
in his contention that the assignment was accompanied
with a secret trust in his favor, a fraud bas been committed
against his ereditors, and the Court will refuse him relief.
If there is a right of redemption, it belongs to the plaintifi”s
trustees for the benefit of his ereditors.

C. J. Coster, for the plaintiff:—

The suit has been properly brought. 1f the plaintiff
succeeds, any benefit from the suit will enure to his
creditors. This is also an answer to the contention that
the plaintiff' is asking relief from his own fraud.

1895. October 15. BARKER, J. :—

I hoped that, in view of the peculiar circumstances of

this case and the intimate relations which up to a com-
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paratively recent period existed between the parties, a
settlement of the matters in dispute might have heen

arrived at Il attempts in that divection having failed

the duty is imposed upon this Conrt o disposing of the

matters i controversy.

It appears by the evidence that the plaintiff’ for many
yvears: previous to March, 1887, had been exten ively
engaged in mereantile business in this city and elsewhere
in the Provinee, and finding himself at that time burdened

with liabilities agoregating over 300000, which he was

unable to pay, he made an assignment in trust for the

benefit of his ereditors to the two defendants Earle and

Atkinson, and his son George K, MebLeod, who was after
wards, on some new arrangement, removed From the posi
tion of truste I'his assignment bears date Mareh 24th,
ISST, and professes to convey not only the property men

tioned in a schedule annexed, but all the personal property
which the plaintitf then had, except some vessel The
trust. funds were to be appropriated, first, in payment of
Geo. K. MeLeod all sums owing to him or for which he
was liable second, to the defendant C. W. Weldon all
sums owing to him or for which he was liable : and thivd, to

the Bank of Montreal the sum of £2550. The remainder

was to be divided pro rate among such of the ereditors as
might come in and exeeute the deed. It was asserted on
the argument, and there is some evidence to support the
assertion, that shortly before this assignment was made
the plaintiff had transferved to his son Geo. K. MeLeod

the bulk of his available assets as a security for an indebt-

edness then existing, and for a further liability then
assumed on his father’s acconnt ; so that, in fact, the assets
conveyed by the trust deed were of comparatively little
valne—so small, in fact, that the trustees practically
realized nothing, and practically did nothing under the
assignment. Be this as it may, some two years later, as
the result of some proceedings instituted in this Court to
set aside certain conveyances made by the plaintiff, a new
arrangement was entered into by which Geo, K. MeLeod

assigned assets which he held to eertain persons in trust
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the business was earried on by him: and, as a resnlt, he 1895,

realized for the ereditors some 8175000, At the date of M I’.r,un ]
the plaintifi’s assignment he was indebted to the defendant WELDOK, #
Weldon on a promissory note for $150 and on a sterling  packer, J B
Bill of Exchange for €650, deawn on and accepted by T. C b
Jones & Co, of Liverpool, who suspended payment about the .

same time, These two sums, amounting in round numbers to B

83,600, Mr. Weldon was eompelled to pay.  There was some
evidence to show that Weldon's professional firm was then ;
under some liability on the plaintifi's account to Linklater :ﬂ

& Co, of Liverpool, for professional services: but, in my :'
opinion, the evidence shows that the transaction as to the b

bank stock which is now in dispute, related solely to the 1’}

two sums | have mentioned, and had no reference what-

TS

SR T

ever to any other liability

In November, 1884, the [»l:lillliﬂ' borrowed from W.
W. Turnbull $20,000, for which he gave his own promissory
note, and, as a security, assigned seventy-eijht shares of
the <2||>‘II;|| stock of the Bank of British North Ameriea
This note was renewed from time to time and payments
made on account, until the date of the trust deed, when
the amount of the loan had been reduced to $11,300, for
which Turnbull held as security fifty-five shares of the
capital stock of the Bank of New Brunswick, which had
been substituted for those of the Bank of British North
America. The plaintiff; being desirous that Mr. Weldon
should not lose anything by reason of his failure, executed
to him an assignment of his interest in these fifty-five
shares in the following form :

“Know all men by these presents, that I, George
MelLgod, of the eity of Saint John, in the Provinee of New
Brunswick, merchant, for and in consideration of the debt
and sum of money due and owing from me to Charles W,
Weldon, of the said city, barrister-at-law, and in part
payment thereof, and in consideration of the sum of one
dollar to me ]uliwl by the said Charles W, Weldon, have
bargained, sold, assigned and transferred to the said
Charles W. Weldon fifty-five shares of the capital stock of
the Bank of New Brunswick, which said fifty-five shares
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have been transferred to W. W. Turnbull, of the said city,
merchant, and now stand in his name in the books of the
said bank, as security for the payment of $11,360.44
secured also by a promissory note of the said Geo. MeLeod,
payable on the 31st day of March instant. To have and
to hold the said fifty-five shares (subject to the payment,
of the said note) unto the said Charles W. Weldon, his
executors, administrators and assigns, absolutely. And 1
appoint the said Charles W. Weldon my attorney, irrevoe-
able, to ask, demand, recover and receive the said fifty-five
shares, and to give effectual releases and discharges, and to
use the name of me, the said 'h-ul'ge .\l<‘|u-wi,llll1l ;_{rll«'l‘u”_\'
to do all such things as shall or may be necessary for
the purpose of giving effect to this transfer. In witness
whereof, I, the said George MeLeod, have hereunto set my
hand and seal this 24th day of March, A.D. 1887.

“Sg'd Geo. McLrop [LS.]
“Signed, sealed and delivered )
in the presence of

“Sg'd  Arrax O. EArLe.” )

This transfer, though dated the same day as the trust
deed, was delivered so as to take priority to it. On the
28th April, 1887, about a month later, Weldon paid
Turnbull the amount due him £11,414.59, and the shares
were transferred to him by Turnbull.  The facts so far are
not disputed. The plaintiff, however, alleges that not-
withstanding the transfer of the shares is absolute on its
face, and for an expressed consideration and purpose, it, in
fact, was intended to be merely a mortgage or pledge of
them, leaving an outstanding equity of redemptiop in
the plaintiff’ and a liability to account in Weldon ; and,
accordingly, he has filed this bill asking for an aecount,
with a view of redeeming the shares, which have apparently
increased in value since the transaction took place in 1857 -
The bill, after setting out the plaintifi’s ownership of the
shares and his hypothecation of them to Turnbull in 1883,
alleges in the third section as follows: “That, after-
wards, it was agreed between the plaintiff George McLeod
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and the said Charles W. Weldon, that the said Charles W.
Weldon should pay off the amount due the said William
Wallace Turnbull, and take an assignment of said stock
from the said William Wallace Turnbull as security for
the amount paid to the said William Wallace Turnbull as
aforesaid, and also as a security for any amounts due the
said Charles W. Weldon by the said George MeLeod.” And
the fourth section of the bill alleges that in pursuance of
said agreement, the said George MeLeod executed a trans-
fer of his equity of redemption in said stock to the said
Charles W. Weldon in the words and figures following ; then
the assignment I have already given is set out at length,
The bill then prayed for an account of what remained
due for principal and interest in respect of the moneys
advanced and lent by the said Weldon to the plaintiff, or
otherwise due Weldon on the pledge of the said fifty-five
shares, and that he, the said plaintiff, be allowed to redeem
the stock on the payment of the balance (if any)due thereon.
Mr. Weldon, by his answer, denies any such agreement as
that alleged in the bill, and claims that the transfer of the
shares is an absolute one, and was so intended to be at
the time; and he denies all right of redemption on the
plaintiff’s part, and all liability to account on his, exeept
possibly for the value of the shares at the date of the
transfer. The parties are, therefore, at issue as to the
real nature of the transaction between them. Though it
is in a sense a question of fact whether, according to the
real intention of the parties, the transaction was a mort-
gage or an absolute sale, it must be remembered that this
Court has well-defined rules and principles by which it is
governed in determining questions of this nature. In the
first place, where a plaintiff attempts to set up a parol
agreement altogether at variance in its terms and effect
from a writing executed under his hand and seal, without
alleging either fraud or mistake, he undertakes to satisfy
the Court beyond all reasonable doubt that the writing
does not truly represent the transaction. A reference to
two or three authorities on this point will illustrate the
extent to which this rule has been applied. In Matthews

v
WeLDON.

Barker, J.
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v. Holines(1), the subjeet is fully diseussed, and one
of the learned Judges who took part in that decision
goes 80 far as to say that in no ecase can a convey-
anee, absolute on its face, be held to be a mortgage on
naked parol evidence, corroborated neither by writings

|

nor by surrounding cirenmstances.  And in this same case,

as reported in 9 Moore 413, the Judicial Committee of the
Privy Couneil lay down the doctrine that the onus rests
altogether upon the plaintiff, not only to rebut the pre
sumption that the title, as appearing in the written instru
ment, is in perfeet accordance with the intention of the
parties, but he must also establish to the satisfaction of
an appellate Court that the judgment of the Court below,
adverse to his contention, is erroncons

In MeMicken v. The Ontarvio Bunk(2), Gwynne, J.
says (page 575 In Rose » Hickey, decided in this
Court in 1880, we held that the evidence necessary for
this purpose must be of the clearest and wmost conclusive
and waquestionable character These were two cases, of
which many examples are to be found in the books, where
a deed, absolute on its face, was sought to be reduced to a

morty And in such eases it will be seen that the rule

to which I have alluded imposes a somewhat difficult
task upon those who come here for velief.  Courts, at all
events in modern times, have found no difficulty in such
eases in admitting the collateral evidenee in order to show
for what purpose and upon what consideration the deed
was made,  In the present case, these purposes and con-
f the deed itself,

and in such a case the rule applies with even greater

siderations are expressed upon the face

stringency.  This distinction is alluded to in Barton v
Bank of New South Wales (3). The conveyance in that
case recited that it had been agreed between the parties
that the said “ William Barton shall convey to the said
Bank of New South Wales the three |>:u’<'v‘l~ of land
hereinafter deseribed in manner herein after expressed
and that the swid debt shall be vedweced by the sum of
four hundred /.muu/w 4 .

(1) 5Gr. 1. (2) 208, C. R. 548 (3) 15 App. Cas. 879
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Lord Watson, in giving judgment, says: *“ Now 1895.
undoubtedly, the terms of the conveyanee may be quali- MoLrop
fied by collateral evidence; but, in order to set aside the WrLvox.
arrangement which the |n:\|’li\-\ have assented to ||.\‘ exe- “i\TA'I‘,-L
cuting aad receiving the deed, very cogent evidence is
)'w|llilw| in a case like the ]vl'wwlll Where there is \i|n|>|‘\'

a conveyanee and nothing more, the terms upon which the
conveyanee is made not being apparent from the deed
itself, collateral evidenee iy easily be admitted to \lIH'I.\
the considerations for which the parties interchanged such
a deed ; but where in the deed itself the reason for making
it and the considerations for which it is granted are fully
and elearly expressed, the collateral evidence must be
strong enough to overeome the presumption that the
parties in making the deed had truly set forth the causes
which led to its execution.” The prineiple here put for-
ward seems «‘\l..-l‘iuH_\' u|v|>|it'u|>|v to the present case, The
assignment of the shares sets forth an indebtedness from
the plaintiff to Weldon in consideration of whieh, and in
part payment of which, the plaintitl’ bargains, sells, assigns
and transfers the shaves to Weldon to hold absolutely. 1tis,
therefore, not. merely a transfer of the sharves, but it is a
transfer made for a specific purpose set out on the face of the
instrument itself, and one which is inconsistent with that
now sought to be established. The ecases which 1 have
cited were all determined by Courts whose decisions are
binding upon this Court, and it will - be seen that they
apply with strictness the rule which has so long been
acted upon in cases like the present, and which precludes
this Court from interfering between the parties, exeept
when the evidence is of the clearest and strongest character
This being the rule by which this Court is governed, let
us refer to the evidence and see whether the plaintiff has
brought himself within it. Returning to the bill we find
that the relief sought is based on an ll““;_'l'l] agreement ll}'
the defendant Weldon with the plaintiff; that he would
pay off the amount due Turnbull and take the assignment
of the shares as a security for that amount and for his
own elaim.  This involved on Weldon’s part the payment
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of $11,414 in addition to the $3,600 which he was then
called on to pay by reason of the failure of plaintiffs, and T.
C. Jones & Co., and the only advantage which he derived
was the value of the plaintiff’s interest in the shares, which
Weldon estimated at about $100, which Turnbull proves to
have been about that amount, but which the plaintiff esti-
mates at about $1,500. In addition to this, according to
the plaintiff’s account of the transaction, he retained a
right to redeem the shares, a right which he is seeking in
this action to enforce. The Court has a right to reasonably
clear evidence of an agreement involving so serious an
obligation. It rests upon the plaintiff’s own testimony,
and his account of the interview between him and MeLean,
which is relied on as establishing the agreement, is as
follows: “Mr. McLean came to my house and told me
that Mr. Weldon sent him, and that he advised me to make
an assignment, and that as they could not openly act for
me he would get Mr. Earle to draw it up. And I said to Mr.
MecLean, if that is so, I would like to protect Mr. Weldon, as
he was liable to pay for me some $3,400, the amount of a
bill of exchange, and that I had borrowed from Mr. Turnbull
some $11,000 on those fifty-tive shares of Bank of New
Jrunswick stock, on which there was a margin then, as |
estimated, of about £1,500. I told this to Mr MeLean, and
that Turnbull would not have loaned me more than
$£11,000 on them unless there was a margin; and as I
desired to protect Mr. Weldon—the stock was appreciating
in value—that he could hold it,and that if I could not pay
him any other way, that when the stock was sold it would
go, in a large measure, to liquidate the amount he had to
pay for me. Then Mr. McLean went and saw Mr. Weldon
and eame back and said that Mr. Weldon was much pleased
at my desire to protect him and would take a transfer of the
stock. Then Mr. Earle drew it up, I believe, though I have
In
another part of his evidence, he says: “[ just said, Mr.
MecLean, if I should not be able to pay Mr. Weldon in any
other way he could hold the stock in the meantime, but if
I should be able to pay Mr. Weldon when I got through

no recollection of that part of it, but I believe he did
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the trouble, and was able to redeem, I would do so; and in
the meantime he was to hold it. Then he went away and
came back and said that Mr. Weldon would take the stock
on these terms.”  Now,if Mr. Weldon had actually assented
to this arrangement precisely as it is here set out, it is open
to question whether it would amount to an agreement
such as is alleged in the bill; but, assuming that it would
do so, I am unable to see how Weldon ever became bound
by any such arrangement. I think it is clear from the
evidence that McLean went to see the plaintiff as solicitor
for the Bank of Montreal, a ereditor of the plaintiff' for
some $26,000, and that he did not go at all in the interests
of Weldon. MecLean swears to this; Weldon swears to
the same thing, and as I read the plaintiff’s evidence
McLean did not represent to him that he came in any way
in Weldon's interest. What the plaintiff’ says is that
McLean said Mr. Weldon sent him and that he advised him
to make an assignment. This does not mean that Weldon
sent him to secure his debt. In fact, according to the
plaintiff 's own evidence, as I have above given it, he was
the person who first spoke of securing Weldon. MeLean
said nothing about it at all until afterwards. The offer of
security proceeded entirely from the plaintiff, and in no
way, as I ean discover from the evidence, as the result of
any application on Weldon’s behalf. The fact that MeLean
was at the time the professional partner of Mr. Weldon
would in no way constitute him as Weldon's agent in
reference to a matter which was entirely private, and in no
way connected with the partnership business. The evi-
dence disproves anything like a special authority in the
case, and [ am unable to see how, under these circumstances,
Weldon could be bound by any such arrangement, even
supposing all took place as the plaintiff says, provided it in
fact never was communicated to Weldon and he never as-
sented to it. The offer to secure Weldon seems to have
been quite voluntary on the plaintiff’s part, and indicates
what he says was the fact, a strong desire to secure Mr.
Weldon against loss on his account. MecLean's account of
the transaction differs from plaintifi’'s.  After detailing his
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negotintion with the plaintiff in reference to the Bank of
Montreal getting seeurity, he says as follows in reference
to Weldon's elaim At that time he (plaintiff) said,
there is a elaim due Mr. Weldon, and he said I will give
him the stoek I have in the Bank of New Brunswick,

which Mr. Turnbull has I said that is a good thing, I am

sure he would like it He said that Mr. Turnbull had a elaim
acainst it, but he thonght there would be a cood margin on
it. Then I told Mr. Weldon about it, and he, after making

up the amount and seeing what was in it said, ‘there is

nothing in it, and he said T will have to horrow t pay the
tock up and T don't want the stock I'hen I saw My
MeLeod and told him what Mr, Weldon said, that he
not think there was mueh in it: then he ud there wa
omethine in it and that he thought Mre. Weldon micht a
well ha t I'en 1 w Mr. W n acain and u | him
to ta t, and then he i, 1 might as well tal 1
I'hat M Weldon lered tl plamtitt interest in
the shares of littl proved by his deelaration
I‘\nl‘ | ) \ ﬁ 1t ! wnt I Vel It |

I'l \ t ot fene | 1 \ (
that of M | DAY in preparving the trust deed and
thi ionment ted as the plaintifi lieitor, and who
\ \ n the trust under the ereditors’ deed. T
eV N uned e tl t nstruetions for deawin
the transte ftl hay W iven to Mr. Earvle by tl
plaintitf, without any interference in any way either from
‘\‘,‘ Weldon, Mr. MeLean, or anvone else The instrument
was ney n by Mr. Weldon until it was delivered to
him as an exeented document, by the plaintifi”s diveetion
Mr. Earl that the plaintiff' told him nothing about
the shares being held as seeurity, or anything aliout any

ement on Weldon's part to pay off’ Turnbull’s elaim

On the contrary, he says he drew the doeument precisely as
the plaintifi told him, and that the plaintifi’ told him the

shares were to he taken

wtrl payment of the tndebted

LORS Whatever expectations as to redeeming these shares
' |
the "lt‘ll”l” may have entertained : whatever expectations

he may have been justified in entertaining, either by what
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actually took place between him and McLean, or from the
intimate friendship and close business and other relations
which for so long a period had existed between him and
Mr. Weldon, one cannot but be impressed with the idea
that if there existed an enforeeable and binding agreement

such as that upon which the plaintiff now relies, he wonld

at the time have communieated it to My, Earle, who was

and under his instroe

then not unl_\ acting a his solicitor

tion \w|‘nin__v an assicnment showinge quite a ditferent

tate of facts, but also beeause the plaintift was then hand
inw r all his property to him as one of his trustees for
the benefit of his ereditors under an assignment amply
ompreh ive In its terms to inelude such an equitable
right now claimed No r m has been sugwested for
maki n assignment i terms other than those actually
understood and agreed upon at the time and Lord
Wa ), in the ease [ have already eited, say It
difficult to econeeive the reason why the parties, having the
intention to stand in the same relation to each other as if
the deed had been an ordinary mortgage, sh take the
trouble of Iventing an arrangement in whieh there is not
one particle of truth according to the theory of the appel
lant, and inserting it in the deed for the simple purp
their Lordships ean coneeive no other object—of hampering

themsely carrying it out

other parts of the which must

not | I'he one s ) ¢ cony whion
betw iff and Mr. Weldon abou y vears after
the transfer was made, a the other is a conversation
between Mr. Weldon and Mr. Geo. K. MeLeod.  The plain
tiff says that about two vears after this transaction took
place he told Mr. Weldon that Mes. MeLeod had received a
remittance from a vessel she was interested in, and that he

thought it would be better to redeem a portion ol the stock

some 23,000 or 24.000--and Mr. Weldon said It isall
right when you ar in a position to redeem it yYou can
have it, and Mr. Weldon said she had better let it stand
over till the whole thing was fixed up; and I said, My

Weldon, vou are protected under the arrangement that
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took place in the Equity Court under the agreement by
which my son George K. undertook to pay some fifty-five
thousand dollars to Mr. Jones, Bank of Montreal, Mr. Weldon
and Mr. E. McLeod as trustees; and then he said, * It is all
right, I will keep a strict account of it, but the dividends
hardly pay the interest on the amount, but when you are
in a position to redeem the whole amount you ean have
them all,” it is difficult to assign any very exact value to
this conversation, supposing it to have taken place precisely
as plaintiff says. He did not allude to the original arrange-
ment as the basis of his right to redeem, but rather puts
forward as a reason why he should be permitted to do so,
that Mr. Weldon was protected under the agreement made
in the equity suit. Neither does Weldon put forward any
absolute claim to the shares. Possibly the intimacy which,
even at that time, existed between the parties found no
necessity for drawing those sharp lines of strict legal right
which the altered conditions of to-day seemed to have
called into active service. It is sufficient to say that Mr,
Weldon denies that any such conversation ever took place,
and there are no attendant circumstances from which one
can derive any aid in gauging the truth by probabilities.

Both Mr. Weldon and Geo. K. McLeod agree as to the
conversation which took place between them. Mr. McLeod
says that the conversation was not specially on the subject
of the shares, but “ that the trend of it was that any margin
in the stock should go in reduction of the amount he had
to pay him,” that is the £1,200 note which Geo. K. MeLeod
gave at that time to Weldon on account of his father's
indebtedness. 1 do not attach much importance to this
evidence one way or the other. It may be argued from it
that Mr. Weldon admitted a liability to account, or perhaps,
more accurately, a willingness to account, for the margin ;
but it is open to the remark, on the other side, that he must
have been dealing with this margin as his own, as he, in
the plaintiff's view, was accountable for it to him, whereas
he was, without any reference to him at all, assenting to
Geo. K. McLeod getting it to assist him,
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I have gone through the evidence in order to see

whether it was of that elear and cogent character which

this Court requires hefore it will interfere in the plaintit’s
favor. 1 am asked hy the plaintiff to declare that when he,
under his hand and seal, stated that the consideration for
the transfer was his indebtedness to Weldon, it really was
not only that but an onerons undertaking on Weldon's part
in addition, that when he wrote that he had bargained and
sold the shares, he had in fact only pledged them, that when
he deliberately declared in the transfer that Weldon was
to hold these shares absolutely, the fact was that he was
only to hold them conditionally, and that when he declared
in positive terms that the shares were transferved in part
payment of the debt then existing, they were, in fact,
transferred merely as a security for the whole debt then
existing and a further one to be incurred.  The authorities
which I have cited say that to entitle the M.linli!llln relief,
the evidence in his favor must be of the clearest, most con-
clusive and Il/lllr'l\’(vuul/:/: character—must be strong
enongh to overcome the presumption that the parties truly
‘\ll.llrl'//l in the deed the causes which led to its execution ;
and that it is only subject to this condition that this Court

will interfere. In my opinion, the evidence in this case

falls short of satisfying this condition, and the plaintiff

has not brought himself within the rule by which this
Court is governed, and his case, so far as it rests upon any
right of redemption in these shares, must fail

The plaintiff’ is, however, entitled to a reference in
order to ascertain the value of his interest in these shares
at the time they were transferred to Weldon, and that
amount must be eredited the plaintifit on account of the
indebtedness. It appears that Mr. Weldon has received
from T. C. Jones & Co's estate and the plaintifi’s trust estate
and from Geo. K. MeLeod certain amounts on account of
this indebtedness—enough, it is said, to pay the indebted-
ness in full without reference to these shares. There can

be no reason for Mr. Weldon getting more than his pay-

ment in full, and if there should, on taking the account, be

found to be a surplus, Mr. Weldon must account for it to
VOL. I. N.B.E.R.—13
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the plaintiff, or to the defendants, Earle and Atkinson, his
trustees, as may be determined hereafrer.

An objection was taken by the Attorney-General that
the plaintiff’ had no interest in the matter in dispute in this
suit, and that the right to the money, if recoverable, or to
the shaves, if redeemable, could 1ilI|~\‘ be enforeed I’.\' the
|l|:l‘ll|!i”‘\ trustees Under the cireumstances of this ease,
[ think the plaintiff can file a bill in his own name. He
alleges that he requested his trustees to bring this suit, and
they declined to do so.  The plaintiff has an interest in the
realization of assets transferved by him for the benefit of
his ereditors, and if his trustees refuse to adopt the neces-
sary means for that purpose, he has, I think, such an intevest
as would enable him to sustain a bill with that end in view.
[he trustees are parties to this suit, and in a position, so
far as anything appears to the contrary, to claim whatever
benefit may result from the litigation

There will be a reference to inquire and report

i. What was the value on the 214th day of March, 1887,
of the plaintifi’s interest in the fifty-five shares of the
capital stock of the Bank of New Brunswick

2, To state the account between the plaintiff and the
defendant Weldon as to the indebtedness existing when the
shares wers transferred—that is the note for $450 and the
bill of exchange for £650—and report what amount, if any,
is due by the plaintiff thereon after erediting the value of
plaintitf’s interest in the shares as a payment on account
as of Mareh, 24th, 1887

Reserve question of costs and further directions till

after report
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In r¢ MARTHA A. FOXWELL'S ESTATE.

Practice--Application by Trustees for Advice—Circumstances under which
{dvice may be Given—Advice Refused—The Supreme Court in Equity
Act, 1590 (53 Vie. e, 4) 8. 212

The Court will not as a rule under section 212 of the Supreme Court in
Equity Act, 1800 (53 Vie. e. 4) (1), determine the rights of competing
parties to a fund in the hands of trustees The section is intended
to enable the Court to advise executors and trustees in matters of
discretion vested in them

This was an applieation under the Supreme Court in
Equity Act, 1890 (53 Vie. ¢. 4) 5. 212 (1), by the trustees
and executors of the estate of the late Martha A. Foxwell

for advice and directions respecting the administration ot

certain assets

The facts are fully stated in the judgment of the
Court.

The argument was heard September 17th, 1805

W. B. Walluee, for the :||v]r\it‘:vl|!~

The view favored by the trustees and executors is
that the money in question should be applied in payment
of the debts of the late Richard J. Foxwell, Tt is difficult
to see what li;lxl the children have to the money At

common law the right to sue on the policies of life insu

(1) Any trostee, executor or administrator shall be at liberty with
out the institution of a suit to apply by petition to the Court for the
opinion, advice or direction of the Court on any question respecting the
manngement or administration of the trust property, or the assets of any
testutor or intestate, notice of such application to be served upon, or the
hearing thereof to be attended by all persons interested in such appli
cation, or such of them as the Court shall think expedient ; and the
opinion, advice or
direction given by the Court shall be deemed, so far as re

trustee, executor or administrator acting npon the
ards his own
responsibility, to have discharged his duty as such trustee, executor or
administrator in the subject matter of the said applieation ; provided,
nevertheless, that nothing herein shall extend to indemnify any trustee
executor or administrator in respect of any act done in accordance with
such opinion, advice or direction as aforesaid, if such trustee, executor or
administrator shall have been guilty of say fraud or wilful concealment
or misrepresentation in obtaining such op: nion, advice or direction

1

October 15,

895.
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ance clearly vests in the legal personal representatives of

Richard J. Foxwell No interest passed to his wife by
reason merely of her being named in the poliey. Any

interest she took could "“I.\ be |-‘\' his will. See (Teaver v
Mutuwal Reserve Fund Life Association (2). |l‘\ his will
all his real and personal estate was left to her subject to
the payment of his debts.  The Aet to secure life insurance
to wives and children (58 Vie. e. 25) cannot affect the
rights of the creditors as it was not in force ut the time of
Richard J. Foxwell's death

|

1805 October 15 BARKER

This was an applieation under see. 212 of the Supreme
Court in Equity Aet, 1890 (58 Vie. eap. 4), for advice to
she exeeutors and trustees under the will of Martha A
Foxwell I had oeeasion to consider this section on an
:\'v[-ln';\linl\ made to me in In re Manzer's Estate before
this Court had its own official reporter. As the views I
expressed in that case are those by which I intend to he
governed until a Court of Appeal shall decide that I am
wrong I think it better to give them to the reporter for
the benefit of those who may hereafter wish to apply
under the seetion

Reading the section casually it seems much more
comprehensive than it really is. Judging from some
applieations under it which have eome under my own obser-
vation, one would think that the section was considered as
constituting this Court a standing counsel for trustees and
executors on questions of every kind that might eome up

in the discharge of their duties. This is not so. It is true

that the practice of Judges has not been wuniform, and
that eases have arisen, not within the section, but where
the parties agreed to accept the Judge’s decision as final
Soon after the section had been introduced into this
Province I recolleet being engaged as counsel in an applica
tion under it which involved the econstruction of a will

The late Chief Justice of Canada, to whom the application

(2) [1892] 1 Q. B. 147,




L NEW BRUNSWICK EQUITY REPORTS.

was made, refused to entertain the motion on that ground.

197
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The same rule was adopted in Re Evans (3), and other InreMantna

cases. In In re Hooper (4), the Master of the Rolls stated
that the object of this clause was to assist trustees in the
execution of the trusts as to little matters of discretion
and not to determine questions of construction. 7In re
Lorenzo (5), the Vice-Chancellor says: “My understanding
of that section of the Act is, that it was intended by the
Legislature that the Court should have the power to advise
a trustee or executor as to the management and adminis-
tration of the trust property in the manner which will be
most for the advantage of the parties beneficially intevested,
but not to decide any question affecting the rights of those
parties inter se. It is true that, in some cases, the Court
has (unadvisedly as I think), upon a petition under this
section, given its opinion on questions affecting the rights
of parties. But I believe that the Judges generally now
consider that it ought not to be done.” In re Mockets
Trusts (6); Re Bunnett (7); and In re Williams (8), are all
to the same effect. Considering that in eases properly stated
under the section the opinion of the Court is only a
protection to the trustee, and that such opinion is not sub-
jeet to appeal, it is advisable that the section should not be
acted upon except in cases clearly within its provisions
This present ease is not, I think, within the section as
construed by the above authorities.  The facts arve simply
these : Martha A. Foxwell died March 5th, 1895, leaving
several ehildren surviving—her husband, Richard J. Fox-
well, having died November 11th, 1894 About the 11th
Junuary, 1894, the husband conveyed his real estate to
Regan, who at the same time conveyed it to Mrs. Foxwell
s0 that when the husband died he was possessed of little
or no property. Mrs. Foxwell left a will by which the
present applieants were appointed executors and trustees ;
and by this will, speaking generally, she devised all her
property in trust for her children, making special pro-
(3) 30 Beav. 232 (6) 6 Jur, N. 8.
(4) 20 Beav. 657 ; 7 Jur. N. 8. 505, (7) 10 Jur. N
& 8. 401,

12
.8, 1008,

(8) 1 Chy. Chamb. Rep. 872,

(5) 1 Drew

A. FoxweLL's

Estate,

Barker, J.
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visions to which it is unnecessary to refer particularly as

they have no bearing an the case |

fore us. The applicants
in their petition state that Foxwell had his life insared for
the sum of 82000 by two policies of $1,000 each, under
which his wife was the sole beneficiary.  Of this insurance
money Martha A. Foxwell eollected some 81,100, which she
used in payment of liabilities of her husband She also

took and appropriated to her own use what little personal

property her hushand left By his will she was the sole
devisee, his debts being charged on the property This
will was never proved and only recently eame to the
knowledge of the applieant I'he ap) ts then go on to
state that elains against Richard Foxwe nd Martha Fox
well amounting to 81,418 have been filed with them, all of

which, except 2289, are for work and materials "IH\I‘l"‘l
for the buildings on the real estate conveyed to the wife in
January, 1894, And that this&28%ismadeup of

Scharge
able to Martha, 833 chargeable to Richard, and 261 to both
estates, whatever that may mean.  The applicants, who, it
must be recollected, are the trustees and exeeutors of
Martha Foxwell, further state they have received the
balance of the insurance money, 2394, and say that if
they were authorized and directed to use this sum in the
payment of the said debts, including some £227 incurred
for probate fees and funeral expenses, it would be beneficial
to the interests of the parties. They therefore ask for
an order directing them as to the use and appropriation of
this S804, Martha Foxwell |.‘\ her will, directed her
trustees, as soon as |I"~\Hr|<' after her decease, to pay off a
mortgage for 81,000 due the Hanford estate, adding these
words, it being also my desire and direction that $1,000
accruing to me from my late husband’s life insurance be
appropriated, invested and used by my said trustees for
such payment

I am at a loss to see how the section under which this
application is made has any bearing upon this case. The
trustees have no discretion to exercise, nor is there any
1|ll<'\liu|| as to ln:nl:l;_'ill‘,: the trust estate It does not rest

with them whether the money will go to pay the debts
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generally, or be appropriated to paying off the Hanford

mortgace I'he rights of each are definitely tixed by law
¢ ’ \

and if they could be settled in a summary application like
this, or if the seetion covered any such case, I know of no
case possible to arise where executors and trustees could
not come here for diveetion If the rights of competing
parties to a fund in the hands of a trustee are of such a
doubtful nature that the trustee cannot act with safety
without the Court’s direction, the proper conrse is to fil
a bill making all the parties interested in it parties to the
suit, and by a deeree in such a suit all ave bound. 1 donot

mean to suvwest that this case presents any doubt o

diffieulty sufliciently formidable to warrant such a course

beecause the Court has shown its disapproval of sueh sui
except where the doubt was a substantial one, by direetin
the trustees to bear the cost themselves It is suflic

to say that the case as presented is not within the sect y

and the application will therefore be refused without an
expression of opinion whatever as to the cowm the

trustees should adopt

LAME v. GUERETTE, et a1

Practice—Inquiry Before Suit of Defendant's Interest—Equivocal Reply
Disclaimer to Bill—Cause Proceeding to Hearing— Dismissal of Bill as

dgainst Disclaimant—Costs

1 by the plaintiff if he claimed any interest in cer
ed to the defendant made use

Defendant being ask
tain machinery upon premises morty

of equivocal language not amounting to a disclaimer. Upon bein

made a party to a sait for the recovery of the machinery he dis
claimed. The plaintiff did not accept the disclaimer, and the cause
proceeded to hearing
Held, that the bill should be dismissed as agaiust the defendant, but witl
out costs
The facts in this case are fully stated in the judgment
of the Court.

Argument was heard September 17th, 1805

Laforest, for the defendants
Wher

cular description, they must answer that description

articles supplied are sold according to a parti-
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1895, Jones v, Just (1), And where an article is ordered for a
Laxs particular purpose there is an implied warranty that it
Guewsrre, ghall be reasonably fit and proper for the purpose. See
Barker, 3. Jones v. Bright (2). The machinery supplied here was
defective and not according to contract, and gave the
defendant Remi Guerette a right to an action for damages
Under these circumstances specific performance will not

he deereed vinst the defendant It is an established

principle of the Court that it will not decree specific per
formance of an agreement if the party seeking it has not
performed his part of the agreement: Lamare v. Divon (3) ;
O Rourke v. Percival (4). The bill should be dismissed as

against Gilbert Guerette with costs

Earle, Q.C., for the plaintifts, confined his argument to

commenting upon the facts of the case

1895. October 15. Barker, J

The plaintiffs and the defendant Remi Guerette, on
the 13th of April, 1893, entered into an agreement at Levis,
in the Province of Quebee, by which the plaintiffs agreed
to manufacture and furnish for the defendant a steam
engine, boiler and machinery for a mill, to be delivered to
the defendant at Baker Brook, in the County of Mada
waska, in this Provinee, at a stipulated time. The price
which the defendant agreed to pay was 81,700, payable as
follows K700 on delivery of the goods, and the balance
£300 per month, commencing three months after delive ry
without interest. By the

rms of the agreement the pro
perty in the goods was to remain in the plaintitfs until
payment in full of the contract price : and in default by
the defendant in paying the price accorling to the agree-
ment, the plaintifis had the right to have the machinery
and materials returned to thei factory at Levis ; and any
sum which might have been paid on aecount was in such

case to be considered for the hire and usage of the

machinery The plaintiffs also “ bound themselves to
(1 L. R. 8Q. B. 197 (3) 6E. &1 App. 414,
(2) 5 Bing. 533 (4) 2 Ball & B, 58

liln
an
sta

ma
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guarantee good quality and good working to the machinery
and materials.” The engine and boiler were set up by the
defendant on a mill site leased by him at Baker Brook ;
and on the 14th of October, 1893, and shortly after
the machinery had beén set up, the defendant Remi
Guerette, executed to his brother, the defendant Gilbert

Guerette, a mortgage of the premises to secure the sum of
$1,031. The plaintifis were paid %600 on account of the
purchase money, but none of the monthly payments were
paid.  Accordingly in November, 1894, one Carrier, an
agent of the plaintiffs, by their directions made a demand
upon the defendant Remi Guerette for the balance of the
money or a return of the goods. The defendant, however,
was unable to pay, or at all events did not pay anything,
and refused to allow the goods to be taken away. A point
was made that in demanding payment Carrier mentioned
a much larger sum than was actually due. Whether this
was actually the case or not it is evident to me from the
evidence that Remi Guerette had no money to pay, and
that the reason for his not paying the balance had nothing
to do with the amount demanded.

The defendant Gilbert Guerette answered and dis-
claimed all interest, and the only question raised by him
is as to his costs. It was, I think, a prudent course to
adopt before filing their bill, for the plaintiffs to endeavor
to ascertain whether the defendant Gilbert Guerette
claimed any interest in this machinery or not. An exami-
nation of the mortgage itself, without knowing precisely
the condition of the llllll'llilll‘l'_\‘ as to its ‘n‘illj_' affixed to
the soil or rot, wauld not convey any accurate knowledge
s to whether it would or would not pass to the mortgagee.
If for any reason the defendant Gilbert Guerette cluimed
no interest in it, it was a simple matter for him to have
said 80 when Carrier applied to him. There is a dispute
between the witnesses as to what was actually said on this
point at that time, but I think there is ample in the defend-
ant’s own admission, as proved by him at the hearing and
stated in his answer, to have warranted the plaintiffs in
making him a defendant in this suit. In section 11 of
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his answer he says “1 did not ll*li\'l'lllr\‘!i'l coods and
machinery, nor did 1 consent to deliver up the same, nor
did I ever say that the said goods and machinery were my
property, but what I did say was, that I could not deliver
up said goods and machinery and that if 7 had any right

to the sawme it was vy virtue of the said mortgage.”  Of
Jet

course this was nothing more than was known beforehand
No prudent practitioner after reeeiving so diplomatie an
answer would ever have thought of omitting Gilbert
Guerette from the list of defendants It might be ques
tionable whether under these cireumstances the defendant
Guerette ought not to be compelled to pay costs rather
than get them. See Deacon v. Deacon (5 I'he plaintiffs
have, however, filed a replication and brought this defen
dant to a hearing, and I think the equities of the parties
will be best met by the usual order, as was done in Cash v
Beleher (6), under somewhat similar cireumstances. The
bill will be dismissed as against the defendant, Gilbert
Guerette, without costs

The only point made by the defendant, Remi Guerette
was, that under the circumstances detailed by the witness,
this Court would not interfere as the plaintiffs have prayed
by their bill.  The reliefl asked for by the bill is, that the
defendants be restrained from preventing the plaintitfs
from resuming possession of the engine and machinery, and
that the defendant, Remi Guerette, be compelled specifie
ally to perform that part of his agreement by which he
undertook, in case of default, to return the ;umls to the
plaintiffs at their factory at Levis. And the circumstances
relied on as defeating the plaintitfs’ right to relief was, that
they were themselves in default, first, in not having
delivered the machinery at the stipulated time, and second,
in having furnished machinery inferior in quality and in-
sufficient for the work for which it was intended. To
accede to their contention would, in my opinion, prae-
tically render useless to the plaintiffs those provisions in
the contract, by which as a security for their money they

(5) 7 Sim. 378 (6) 1 Hare, 310,
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retained their title to the goods and a right to have them
returned in ease of default Are the plaintiffs compelled
to permit their property to be used and deteriorated in
value until the defendant chooses to take some means of
having the damages which he elaims assessed, and that
under a contract which provides for this use the part pay

ment shall be a compensation?  When that time comes the
property may be valueless and worn out, and then if the
defendant could not pay the purchase money hich the
evidenee seems to point out as not unlikely, the plaintiffs
would be no better off than though they had sold the goods
in the usual way |-,|~~~-n| lhwlm»:w rty by sale and delivery
and relied simply upon the defendant’s ability to pay.
There is no question as to the defendant’s default in pay

ment of the purchase money, and it is his own agreement
that in that ease the goods shall be returned I do not
think he has shown any reason for preventing the plain

tiffs from taking possession of their own goods, which have

not been paid for according to the contract, and which, in
that event, the defendant undertook to return.

The plaintiffs ave, I think, entitled to an injunction
restraining the defendant Remi Guerette from preventing
them taking possession of the engine, boiler and machinery

The defendant, Remi Guerette, must pay the plain

tiffs’ costs.
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MOORE v. MOORE.
1895,

November 22, Mother and Child—Purchase in Name of Child— Resulting Trust— Advance
ment— Presumption.

Where a mother makes a purchase in the name of her child, there is no

presumption that an advance was intended. In such a cuse, it is

u question of evidence whether there was an intention to advance,

This was a suit brought by the female plaintiff,
Christina Moore, wife of Joseph Moore, to have certain
lands, purchased by her in the names of her two children,
George Edward Moore and John Carlisle Moore, declared
to be hers. The facts are fully stated in the judgment

of the Court. Argument was heard the 1st of November,
1895,

Bliss, for the plaintiff :

There was here a resulting trust to the plaintiff
within the meaning of the well-known rule that where
property is purchased in the name of a stranger the benefit
results to the purchaser. See Dyer v. Dyer (1). The only
question is whether the trust is rebutted by the presump-
‘i"“ ||| “l”i'.\ th;l[ 0 l”“("”l\i‘ i’* i“tl'll'l"'l as an H‘l\v'l[”""
ment where the purchaser is under an obligation to
maintain the person in whose name the purchase 1s made.
The plaintiff is clearly not under such an obligation, and
consequently the presumption does not apply The
English anthorities contain no sanction for such an exten-
sion of the presumption. In Zn re De Visme (2) it was

expressly decided that where a married woman had, out of

her separate property, made a purchase in the name of
her ehildren, no presumption of advancement arose. See
also Bewnett v. Bennett (3). Section 102 of the Supreme
Court in Equity Act, 1890 (53 Viet. c. 4) gives the Court
power to vest the title of the property in the plaintiff.

The defendants did not appear.

(1) 1 L.C. 228 (2) 2 DeG. J. & 8. 17, (8) 10 Ch. D, 474,
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1895. November 2%2. Barker, J

The defendants in this ease are the infant children of
the ]ll;lill(i”\' -Inn-}vll and Christina Mocre. One of the
defendants is twelve years old and the other only four. No
appearance has been made for the defendants, and the ease
has been proved against them in the ordinary way It
seems that in June, 1892, the plaintiff Christina Moore
purchased from Sophia Ntorie Montgomery-Campbell two
lots of land in the City of Fredericton, for which she paid
from her own separate property the sum of S640, This
lot, by the directions of Mrs. Moore, was conveyed to her
son John Carlisle Moore, one of the defendants, by the
name of John Moore, who is deseribed in the deed as “ the
infant son of Joseph Moore and Christina Moore, his wifi
Mrs. Moore h.‘l\ill: decided to build a 1(\\»‘””1: house and
found that these two lots were not large enough for the
purpose, in December, 1893, purchased three more lots
adjoining the other two from Mr. Campbell, for which she
paid 8860, also out of her own separate moneys. The con
\v_\’:tln'n'l»f these |nl~, ]4.\' Mrs. Moore’s directions was made
out to the defendant George Edward Moore. Mrs. Moore
then proceeded with the erection of a house and outbuild-
ings, which extend over a portion of the whole five lots,
and which have cost some £12,000. It is alleged in the
bill and in proof before me that Mrs. Moore, in purchasing
these lots and in directing the conveyance to be made to
her infant children, and in paying the purchase money, had
no intention of making them the purchasers or giving
them a beneficial interest therein, or of making an advance
ment to them, but did so under the belief that, as she
had paid the purchase money out of her own separate
estate she was the owner of the lots of land and had
the full right to them with power to sell or mortgage
them. It is also alleged and proved that Mrs. Moore only
found out her mistake as to the effect of the deeds having
been made to her children just before filing this bill, when

she was desirous of borrowing some money by mortgage of

these lots and the house she had built on them

Barker,J
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The r[!l»'\liun to be determined is whether, under the
cirenmstances, there is a resulting trust in favor of the
female plaintiff, who contracted for the purchase of the lots
and paid the purchase money. In Dyer v. Dyer (1), the
Lord Chief Baron says : “The clear result of all the ecases,
without a single exception, is that the trust of a legal
estate, whether freehold <'n|-_\]w|v| or leaschold, whether
taken in the names of the purchaser and others jointly, or
in the names of others without that of the purchaser
whether in one name or several, whether jointly or succes
sive, results to the 