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GENERAL ORDER.
HILARY TERM, A..D. 1896.

FORECLOSURE SUIT - ASSESSMENT OF DAMAGES.

It is ordered, that when n Bill shall he filed for the foreclosure 
and sale of mortgaged premises, and a Motion shall he made for an 
Order that such Bill he taken pro coii/chho for want of a plea, answer 
or demurrer, the Court may, on making such Order, also assess the 
amount due, or order a reference to determine the same, and decree 
a sale, provided at least fourteen days’ notice of such Motion he given 
to the opposite party, together with a copy of the affidavit upon 
which such Motion is based and u|sm which such assessment is to 
he made.
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CASES DETERMINED

SUPREME COURT
NEW BRUNSWICK.

BARCLAY v. McAVITY.
Patent -Combination of Old and New Invention*—Infringement—Agreement 

by Licensee to Sell—Sale of Competing Article—Measure of Damages.
A patent for an apparatus which combines a particular invention by the 

patentee witli other things which are not his invention is not in­
fringed by an apparatus which does not include the patentee's par­
ticular invention.

Plaintiff was the patentee of a lubricator, and by an agreement with the 
defendants gave them the exclusive right to manufacture and sell 
the article within a specified area, in consideration of a royalty 
payable upon each lubricator when sold. The defendants agreed to 
manufacture the lubricator in sufficient numbers to supply the trade, 
and to use every reasonable means to secure its sale. The defendants 
duly manufactured the lubricator, kept it in stock for sale, and sup­
plied all orders for it. They also manufactured and sold another 
lubricator not under patent and not an infringement of the plaintiff’s 
invention. This and other lubricators in the market were sold so 
much cheaper than the plaintiff's could be manufactured and sold 
at that the latter had a very limited sale. The plaintiff contended 
that the manufacture and sale by the defendants of another lubri­
cator was a breach of covenant by them to use every reasonable 
means to secure the sale of his invention.

HeUI, that there had been no breach of the agreement.
Semble, that if the article sold by defendants had been an infringement of 

plaintiff’s patent his damages would be the royalty payable under 
the agreement. If it were not an infringement, but its sale a breach 
of the agreement, the damages would be as on an ordinary breach of 
covenant.

A licensee under a patent cannot question its validity. Ilut he may 
shew that an article sold by him in competition with the patent is 
not an infringement of it.
This wbh a suit by the plaintiff for an account by the 

<lefen<lantsof royalties due by them as licensees of a patent 
owned by the plaintiff. The facts are fully set out in the 
judgment of the Court. The argument was heard on the 
4th of April, 1894.

WeUloii, Q.C., and McLean, for the plaintiff.
C. A. Palmer, Q.C., and A. H. Hanington, for the de­

fendants.

1HII4.
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18!M.
Harvlay 

McAvitt. 

Barker, J.

1894. June 1. Barker, J.:—

The plaintiff, who is a resident of Boston and an 
engineer by profession, on the 24-th of April, 1880, ob­
tained letters patent in Canada for an invention called 
“ Barclay's Improved Lubricator for Steam Engines,” 
which patent is still in force* by virtue of extensions 
granted by the Commissioner of Patents. By an agree­
ment under seal, bearing date the 1st of January, 1888, 
between the plaintiff and the defendants and one Thomas 
McAvity, since deceased, who then composed the firm of 
T. McAvity & Sons, doing business at St. John, the 
plaintiff gave the sole and exclusive right to the defen­
dants to manufacture and sell the said lubricators for 
the province of New Brunswick, Quebec, and Ontario 
trade to the end of the term for which the patent was 
granted and during any extension, the lubricators to be 
manufactured by the defendants, to be stamped “ Barclay's 
Patent,” and to be numbered, the numbers commencing 
at 1001. The defendants were to make quarterly returns 
of the machines manufactured, to keep books showing 
the sales, and to pay the plaintif!' a license fee of S3.75 
upon each lubricator made by them, which royalty was 
payable quarterly in cash. Provisions for terminating 
the agreement are contained in the instrument, but as 
they were never acted upon it is unnecessary to notice 
them more particularly. The 7th clause of the agreement 
is as follows : “ The parties of the second part (the de­
fendants) agree to manufacture said lubricators in suffi­
cient quantities to supply the trade, and to use every 
reasonable means to secure the sale of said goods. In the 
event of said parties of the second part not manufacturing 
said lubricators in sufficient quantities, and not using every 
reasonable effort to secure the sale of said goods, then the 
said party of the first part shall have the right to bring 
a bill in equity for the purpose of adjusting all matters 
in dispute between the parties.”

The defendants commenced the manufacture of the 
plaintiff*s lubricator under this agreement, and paid the
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royalty (wdiich was reduced to 92.75 by a subsequent 
arrangement) up to June, 1887. The sales began to fall 
off after this, on account, as the defendants say, of so 
many similar lubricators being for .sale at much less cost, 
some of them at about one-tenth of the price. In June, 
1887, the plaintiff came to St. John and saw the defen­
dants, and found, according to their account, only some 
925 due him for royalty. It seems that for some time 
previous to that, as well as since, the defendants had been 
manufacturing and selling a lubricator known as the 
“ McShane ” lubricator, not under any patent : and it is 
in reference to this machine that the chief matter in 
dispute has arisen the plaintiff claiming that this Mc­
Shane cup is the same, or at least a colourable imitation 
of his invention ; and for this reason, as well as others 
which will l>e more especially noticed hereafter, the de­
fendants must account to him for the agreed royalty on 
these cups. This bill was accordingly filed for that pur­
pose. The case was heard before me without a jury, und 
I had the advantage, not only of seeing the rival lubri­
cators, and having them explained to me by the witnesses, 
but I had the exceptional advantage of seeing them prac­
tically tested and in actual operation.

It was conceded on the argument that the case of 
Clark v. Adie{ 1) correctly laid down the law as to the 
relation of the plaintiff as patentee and the defendants as 
his licensees. At page 425 of the report Lord Cairns says : 
“ Therefore as l>etween the appellant, the licensee, and the 
respondent Adie, the patentee, (whatever strangers might 
have to say as to the validity of this patent) the question 
of validity must be taken as that which the appellant is 
unable to dispute. So far as he is concerned he must 
stand here admitting the novelty of the invention, admit­
ting its utility, and admitting the sufficiency of its speci­
fication ; but, on the other hand, he is of course entitled to 
have it ascertained what is the ambit, what is the field, 
which is covered by the specification as properly construed

1894.

McAvity. 

Barker, J.

(1) 2 App. Cas. 423.
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1894. and he is entitled to say : Inside of that field I have not 
Babilav come : so far qs 1 have worked I have worked outside the 

Mi'Avmr. limit which is covered by it, as properly construed, and 
Barker, j, therefore I-ain not bound to make any of those payments 

which are stipulated in my license as payments to be 
made for working the patent. In this respect the appel­
lant, the licensee, stands here upon the same issue as 
would arise between a patentee and an alleged infringer 
upon the question of the fact of infringement The 
question which your Lordships have to consider is the 
same which, in an ordinary action for an infringement of 
a patent, you would have to determine upon that one 
particular issue going to the fact of infringement, and 
assuming all the other issues, which ordinarily are raised 
upon a patent action, to be found for the plaintiffs.’’

Taking this as a starting point, the sole question of 
fact to in- determined is this. Is tin- McShane cup, so 
called, an infringement of the plaintiff's patent? If so, 
the defendants must account to the plaintiff for the royalty 
due ; if not, the plaintiff’s action must fail, so far at all 
events as it rests upon this ground. In the specification 
to the plaintiff’s patent he says : “ My improvements relate 
to lubricators for steam engines wherein the oil is caused 
to How in regulated quantities by means of xleam prex- 
xure. (The italics are mine). The invention consists in 
the perforated bottom of cup, whereby may be obtained 
a general pressure on the oil without any condensing 
tubs in the cup." He then goes on, with the use of

I drawings, to illustrate the construction and operation
of the lubricator ; one drawing showing the perforated 
bottom inside the oil cup, and the other or alternative 
design showing this perforated bottom in an adjoining 
chamber. The specification describes, by reference to these 
drawings, how the steam, when admitted to the bottom 
of the cup by the steam pipe, strikes the imperforated 
middle of the bottom, and is thus diffused under the oil so 
as to exercise a more general pressure, while the oil is 
forced out drop by drop, or in a stream, as required. 
The claim xvhich the plaintiff made in the specification is-
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as follows : “ Having thus described my invention, what I 
claim as new is : 1. In a lubricator, the combination with 
the oil cup, having a discharge pipe at the top of the inner 
perforated bottom and steam supply pipe (d), substantially 
as and for the puri>oses described. 2. In a lubricator, the 
perforated bottom placed either inside the oil cup or in an 
adjoining chamber formed on or attached to the steam 
pipe, substantially as and for the purpose set forth.”

it was admitted by the plaintiff as a fact, well known 
to those whose business or reading familiarized them with 
such things, that long lad'ore the plaintiff’s patent was 
applied for, automatic lubricators were in common use. 
Some of the witnesses si>eak of twenty different kinds. 
Though differing in details, they all, according to the 
testimony of the witnesses on both sides, work by hydro­
static pressure except the plaintiff’s, which, though cap­
able of working by hydrostatic pressure, will, as is claimed 
for it, work equally well by the direct application of steam 
pressure ; or, as the plaintiff himself says in his specifica­
tion, “ My improvements relate to lubricators for steam 
engines wherein the oil is caused to flow in regulated quan­
tities by means of steam pressure." All these machines, 
though structurally different, work on the same principle. 
Speaking generally, they consist of a cup filled with oil 
communicating with a pipe leading into what is called the 
sight feed, which is filled witli water. The steam pipe 
connecting with the liottoin of the machine is so arranged 
that the steam will condense in the tube, creating a column 
of water, which forces up the oil in the cup—the oil being 
so much lighter—through the pipe into the sight feed, up 
through the water there, and so escapes through the top 
connection into the steam pipe, where it is vaporized and 
taken up by the steam, in which it is held in susjwnsion 
in its passage through the engine. So far as the evidence 
in this case furnishes me with a guide to a correct conclu­
sion—and so far as that evidence is expert testimony I do 
not think it is a very reliable guide—it has never been 
claimed that any of these lubricators would work except 
by hydrostatic pressure ; for otherwise, as the pressure of

1894.

Barclay 

McAvity. 

Barker, J



G NEW BRUNSWICK EQUITY REPORTS. [vol.

1894. steam at the top of the machine where it was connected 
Barclay with the steam pipe was exactly e<|ual to the steam pres- 
McAvity. hure at the bottom where it was connected with the same 
Barker, J. pipe, the oil would not flow, the one pressure downwards 

neutralizing the other equal pressure upwards. It re­
quired, therefore, the hydrostatic pressure created by the 
water in the condensing tube to lift the oil and cause it to 
flow. Of all the witnesses produced before me—and they 
were all men of experience in such matters—there was 
not one who had ever, before the experiments made as a 
result of this investigation, seen a lubricator such as these 
I have been speaking of, work except by hydrostatic 
pressure, and in fact I am correct in saying, as to the 
majority of these witnesses, they had never heard of such 
a thing. In fact James Fleming and one other witness, 
after giving their opinions that neither cup would work 
without hydrostatic pressure, returned to the stand next 
day and acknowledged that, so far as the plaintiff's 
machine was concerned, they were all wrong, because in 
the meantime they had actually seen it working, and 
working satisfactorily, under these conditions. Speaking 
from my own observation of the plaintiff"s lubricator and 
that spoken of as the McShane one, and the opportunity 
I had of comparing the two, and speaking as one with a 
very imperfect knowledge of such matters, I should have 
said that, with the exception of the perforated diaphragm 
used in the Barclay cup, there was a striking resemblance 
between the two cups. I do not refer solely to the half­
union coupling, the check valve or the loose head, about 
which so much was said, for, though they were alike in 
lioth cups, I think the evidence all went to show that 
these were devices in use long ago, and that they are not 
covered in any combination by the plaintiff’s patent ; in 
fact in his claim, which I have set out elsewhere, he does 
not mention any one of the three. The same remark will 
apply to the glass for the sight feed, which was also put 
forward as a point of resemblance between the two in­
struments. I allude rather to their general features and 
to the similarity of principle upon which they appear—
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at all events to an ordinary observer—to work. It, how­
ever, cannot be denied that there is one substantial differ­
ence between the two. I allude to the perforated bottom 
or diaphragm peculiar to the plaintiff’s lubricator, and 
which he in his specification says is his invention, and by 
means of which, to use his own words, “ he obtains a 
general pressure on the oil without any condensing tube in 
the cup.” This Ijottom, or diaphragm, is solid in the centre, 
but perforated elsewhere ; “ the perforation,” in the words 
of the specification, “ being distributed more towards the 
outer portion, so as better to equalize the pressure of the 
steam on the oil, and thereby regulate the flow of oil 
through the water gauge.” The plaintiff, in his evidence, 
speaking of this perforated bottom, says “ it is the main 
feature of his invention so far as the bottom is concerned, 
the steam striking on that metal.” In another place, in 
answer to a question put by myself, he says : “It (that 
is this diaphragm) is part of my patent. I did it for this : 
supposing I open the centre of that, it would be no better 
than these others (meaning these other lubricator), because 
the oil is much heavier than steam : if only three inches of 
oil, it is much heavier than the steam, and it would fall 
down ; the steam would go up instantly and be diffused, 
and that is why I put these perforations in the l>ottom, 
that is let inside alxnit one-eighth of an inch, and I have 
my cups working under 300 pounds pressure, with a 
diaphragm like that.” This evidence is in entire harmony 
with the specification of the patent, and shows that the 
important and essential part of the plaintiff’s lubricator 
was this perforated Ifottom ; this was, as he says, his in­
vention ; and without it, as he himself explains, his 
machine would be no better than the others.

There are practical atlvantages claimed for a lubri­
cator like the plaintiff’s working without hydrostatic 
pressure. It is said to work more promptly, especially if 
the oil, from a low temperature or other cause, is sluggish ; 
and the absence of water in a condensing tulw avoids 
the danger from frost, where the instruments are exposed, 
as for instance, on locomotives in the winter time. And

1894.
Barclay 

McAyity. 

Barker, J.
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1894. it is, I think, clear that the plaintiff did claim in his 
Barclay specification, and that he has claimed since, that the im- 
Mcavity. portant feature of his so-called improvement was that his 
Marker. .1. lubricator would do its work by means of steam pressure, 

as distinct from the ordinary hydrostatic pressure, and 
that this result was proved by the perforated ‘ " iragm,
which he describes as his invention. A l>ook, issued by 
the plaintiff advertising his lubricator and giving numer­
ous testimonials as to its value, was put in evidence, part 
of it by Mr. Weldon and part of it by Mr. Palmer. No 
objection was made to it on either side, Mr. Weldon 
apparently desiring such advantage as might attach to the 
various testimonials, and the other side desiring such ad­
vantage as might attach to other statements in the pam­
phlet. As the defendants are not in a position in this 
suit to deny the utility of the plaintiff’s patented inven­
tion, I need not allude to the testimonials. My attention 
is called to these words on the outside covers, which 1 may 
assume are the plaintiff's own words as part of his ad­
vertisement : “ This is the first oil-cup that will work 
regularly by means of steam pressure.” There are some 
affidavits, or rather verified testimonials, in which this 
feature is especially dwelt upon, not only as being entirely 
novel, but as being at the same time most useful. I do not 
attach much importance to this evidence, and only refer to 
it to corroborate a view w hich is, I think, easity demon­
strable from the other evidence and the patent papers 
themselves, that the essential feature of the plaintiff’s 
patent was what I have said, and that the result was due 
to what he called his invention, that is, the perforated 

iragm. During the progress of the trial the twro in­
struments were experimented upon, and it was demon­
strated practically that they would not work alike. While 
the plaintiff’s cup would work, as he claimed for it, with­
out hydrostatic pressure, the McShane cup would not, 
except with the addition of a check valve or some device 
of that nature, which is no part of the machine itself, and 
it would not work then satisfactorily. I myself after­
wards witnessed an experiment w ith the two cups. They

6

6
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were piped to the saine steam pipe in the same way 1894. 
under the plaintiff's own directions, and the test was Barclay 
made in presence of the plaintiff and his counsel and the Mr a vit y. 

defendants and their counsel : and the result of the test Barker, j. 

was that the plaintiff’s cup worked without fault, and the 
McShane cup ceased working altogether in a few minutes, 
very clearly demonstrating to my mind that there were 
material differences between the two : so material, in fact» 
that on the assumption that the object sought to lie ob­
tained was a lubricator which would work regularly by 
means of steam pressure, the one was a success while the 
other was a total failure. To what cause is this difference 
in results to be attributed ? .Some of the witnesses ex­
plained it on the theory of the eduction of the steam ; 
others would not venture an opinion. I am bound to say 
the events of this trial have not increased what little 
reliance I had upon expert testimony ; and if I reject this 
theory of eduction for the plaintiff ’s own theory, he at all 
events cannot complain, even though the practical experi­
ence of the future should demonstrate that we were both in 
error. He refers the success of his lubricator to the per­
forated bottom, which he says he invented ; and he says 
that his cup and the McShane one are alike except in this.
As the McShane cup has no perforated bottom, it follows 
logically, from the plaintiffs view, that the McShane cup 
is a failure, so far as regards its practical operation by 
direct steam pressure, for the reason that it has no per­
forated lxittom like that of the plaintiff s, or any con­
trivance to take its place.

The defendants put in evidence a Canadian patent, 
issued to one Richard Scott Little, dated December 20,
1871, for what was called “Little’s Improved Automatic 
Lubricator for Steam Engines” ; and they say that when 
this patent expired and the invention became public pro­
perty the McShane cup was introduced, having Iteen 
modelled principally on that, and partly after the Sefurth 
cup. The tube into which the oil flows from the cup is 
inside the cup, branching right and left at the bottom, so 
as to be adjustible for twin sight feeds. The cup and in-
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1894. Hide tubes are cast together, and as the bottom of the tube 
Bar- lay is necessarily solid and in the centre of the bottom of the 
Mc xvitt. cup, the plaintiff contended that this in effect was identical 
Barker, J. with the solid centre of the diaphragm in his cup, and that 

it was intended for the same purpose. The evidence, how­
ever, showed that this was a necessary result of casting 
the cup in one piece ; that it was never intended for any 
such purpose as that suggested, as the McShane cup was 
never worked except by hydrostatic pressure ; and the 
actual test showed that this «lid not prro«luce the same 
result as must, I think, umler the evidence on the plain­
tiffs own showing, be attributable to the perforated bottom 
in his cup.

According to my construction of the plaintiffs specifi­
cation, an«l on the evidence of the facts before me, 1 find 
the following established :—

1. That the only thing invented by the plaintiff, or 
claimed to be invented, is the perforated bottom as used.

2. That the patent only covers it alone ami in com­
bination with the other parts of the instrument as de­
scribed, none of which were in fact new or claimed to be so.

8. That the sole usefulness of the lubricator arising 
from the invention itself, or in the combination specified 
or covered by the patent, is that it will work by «lirect 
steam pressure. It is «litftcult to see how a patent cover­
ing a combination producing a certain result can be in­
fringed by a combination which does not proiluce that 
result at all, and where no part of the combination is new, 
or, if new, is not used.

In I)u(I;jeon v. Thomson (2), Lord Cairns says (3) : 
“ that which is protected is that which is specified, ami 
that which is held to lie an infringement must lie an in­
fringement of that which is specified.” At page 39 he 
says : “ I must ask your lordships, in the first place, to 
satisfy y«iur minds as to what it is which is the principal 
characteristic, the essential feature, of the apjiellant's in­
vention, as specified in his patent." In my opinion the

CJ) 3 Avv. Cm. 84. (8) At p. 44.
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essential feature of the plaintiff"a invention, rh specified, is 
by use of the perforated bottom to operate the lubricator 
by direct steam pressure. If the defendants, by makiiig 
the McShane cup, had striven to produce the same result 
some strength might have been given to the plaintiffs 
argument. They, however, not only did not seek to ac­
complish the same result, but with their combination they 
cannot do so. The pith ami substance of the plaintiffs 
invention is, in my opinion what 1 have said, and I 
think the defendants have not infringed it. They have 
not only not taken a different road to the same end, 
but they have taken a different road to a different end. 
See Clark v. Adie (4). In the same case, before the 
Lord Justices, reported in 10 Ch. App. 007, Lord Justice 
James, in speaking of Murray v. Clayton, says (5) : “ There 
was in that machine (a brick making machine) n movable 
board on to which the bricks (or rather of clay to
be burnt into bricks) were by the same motion which 
divided and formed the bricks transferred ; ami we could 
not find anything in the patent which did not include that 
as a part and material part of the invention, and we there­
fore held that a machine which left out that part was not 
an infringement.*' This language, I think, applicable to 
this case. The perforated bottom is put forward as the 
material part of the whole invention. It is not used in the 
McShane cup, nor is there any device substituted for it 
which is capable of doing the work attributed to it, or 
producing the result the plaintiff had in view, and which 
having accomplished he now puts forward as the chief 
value of his lubricator. I find that there is in fact no 
infringement of the plaintiff's patent shown by the 
evidence.

Mr. Weldon, however, contended that, quite apart from 
this question, it was not competent for the defendants 
during the continuance of the license to manufacture or 
sell any other lubricators than those of the plaintiff—and 
this result followed as a legal consequence of the terms

1894.

McAvity. 

Marker. J.

(4) 2 App. Cm. 814. (8) At p. 676.
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1HD4. of tin? instrument itself, quite outside of any question of
hahvlay infringement. The argument addressed to me on this point 
Hcavity. w&s substantially as follows : As the plaintiff has by the 
ltarkur. .1. license assigned to the defendants the exclusive right to 

manufacture and sell his lubricator in the three provinces 
mentioned, and the defendants had covenanted, by section 
7 of the agreement, to use every reasonable means to 
secure the sale of the same, the defendants were debarred 
from manufacturing or selling any other lubricator which 
would be a competitor with that of the plaintiff; other­
wise the plaintiff ’s lubricator might be driven out of the 
market by the competition, and the plaintiff deprived of 
any royalty as well as any right to manufacture within 
the area covered by the license. No authority was cited 
for this position, nor have I been able to find any, where a 
negative covenant of this kind has lieen implied in an 
agreement like this. I am not quite sure that the bill puts 
this question forward as a ground of relief, but as no ques­
tion was raised l must deal with it. It is not disputed that 
the defendants have always had on hand for sale the plain­
tiff's lubricator, or that they have not used all reasonable 
means to secure the sale of these instruments, unless by 
the manufacture and sale of the McShane cup they have 
been guilty of a breach of this agreement. The facts 
seem to be that the plaintiff's lubricator is rather an ex­
pensive machine ; the cost of manufacture is £7.*S4, and if 
you add £2.75, the royalty, it brings the cup up to £10.59, 
irrespective of profit. The cost of the McShane cup is 
almut one-half this sum. It is, therefore, a natural result 
of trade, if lubricators answering practically all the pur­
poses of these high-pyiced ones can be obtained, as the 
evidence shows, for £2 or £3 each, that there would be 
little or no demand, as Mr. McAvity says, for the more 
expensive article ; and so we find that there has lieen 
in later years comparatively little demand for the Mc­
Shane cup, and still less for the Barclay one. The prac­
tical effect of Mr. Weldon's contention would be to compel 
the defendants to abandon this part of their business. It 
would lie useless to manufacture the plaintiff's cup when
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its liigli price prevented its being sold ; and it can scarcely 
be expected that the defendants could sell other lubricators Barclay 
subject to a royalty greater than the selling price of the mcaw*. 
machine. The effect, therefore, would be to deprive the Barker, j. 

defendants of doing this class of business at all. I can 
scarcely think there was any such intention on the part 
of either of the parties to the contract. The plaintiff 
knew there were rivals in the field at the time, and I 
think he must be taken to have assumed the possibility of 
that happening which by a very ordinary rule of trade 
has actually happened. I can understand how much 
weight might l>e given to Mr. Weldons contention if it 
had happened that the defendants, finding the royalty 
higher than they could afford to pay and make a profit 
out of the sale of the plaintiff's lubricator, had taken 
active means to drive it out of the market by substituting 
the McSlmne or any other cup for it, in order to avoid the 
liability for the royalty, because that possibly might Ik* a 
breach of the covenant to use all reasonable means for the 
sale of plaintiff ’s cup; but I am unable to see how such a 
result would follow where the defendants, in the ordinary 
course of their business, sold such lubricators as their 
customers called for, the plaintiff ’s among the rest. I 
think the fair and legitimate construction of the agreement 
is that the plaintiff, being bound for the preservation of 
his monopoly to manufacture the invention in Canada, 
was willing, for the stipulated royalty, to give the exclu­
sive right to the defendants, well knowing that the lubri­
cators never would be sold except at a profit to the manu­
facturer, and, that in determining that question, the results 
of competition must lie taken into consideration. The 
defendants only undertook to make the plaintiff’s lubrica­
tor in sufficient quantities to supply the trade ; and if this 
supply was reduced by the manufacture of cheaper instru­
ments which the trade preferred, and which could as well 
be manufactured by any one as by the defendants, they 
have done all they agreed to do. It would, I think, be 
a most unreasonable means for forcing the sale of plain­
tiff’s lubricator to deprive the defendants of the right to
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McAvrrr. 

Harkdv, J.

.sell any other kind, especially as this object would lie de­
feated by other people selling the other lubricators of a 
similar character which were actually then on the market, 
or might afterwards be placed there. If Mr. Weldon’s 
contentions were correct, it would be altogether useless 
wasting time in endeavouring to show an infringement ; 
for the mere fact of defendants selling any lubricator other 
than the plaintiff’s would create a liability, unless the 
amount to be recovered would differ in the two cases, as I 
think it would. In the case of an infringement, the plain­
tiff recovers the royalty because in fact defendants have 
used his property, for which by the license they were to 
pay at a fixed and agreed rate. Hut that would not, in 
my opinion, be the rule for estimating the damage in the 
case of a mere breach of covenant. To hold otherwise 
would be to import into the contract an agreement that 
for a breach of it, by selling machines in which the plain­
tiff had not the slightest interest, defendants must pay him 
as <lainages at the rate of 92.75 a machine—a position 
which, I think, is entirely untenable. Suppose, for in­
stance, there is any such covenant as that contended for, 
and an action at law were brought for the breach of it— 
and this would be the proper form of remedy—the plain­
tiff could only recover such damages as he could show 
he had actually sustained. To recover the 92.75 per 
machine would involve showing that the persons to whom 
the defendants sold would not only not have gone to some 
other dealer than the defendants to get what they re­
quired, which, of course, they could easily do, but also 
that they would have actually purchased a Barclay lubrica­
tor from the defendants, upon which the royalty would 
have accrued to the plaintiff. It would be a novelty in 
business to find a man who desired to purchase a lubrica­
tor, and who could get one to suit his puri>o8e for 92 or 
93, going to defendants’ place of business, and finding that 
lie could only get a Barclay one there at a cost of 915 or 
920, taking it rather than go into a shop around the 
comer to get what lie wanted. As I have already said,
I do not think the bill points to this as a distinct ground
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of relief ; ami if it did, there is no evidence liefore me to 
sustain the contention put forward.

There remains another point made by Mr. Weldon. 
He sought to assimilate the defendants' position as 
licensees to the plaintiff as patentee to the position of a 
tenant to his landlord, and to carry the analogy to the 
extent of applying to the defendants the doctrine of 
encroachment as it prevails between a landlord ami his 
tenant. It is true that Lord Blackburn, in Clark v. 
Atlie (6), likens the position of a licensee of a patentee 
to that of a tenant of a landlord (7), but he does not 
extend the analogy beyond this, that the licensee cannot 
dispute the title of the patentee to his invention—and 
this involved its novelty as well as its utility—any more 
than a tenant could, during the tenancy, dispute his 
landlord’s title to the land under lease. I am, however, 
unable to discover anything in what this Judge said, or 
upon principle, to lead one to hold that the doctrine of 
encroachment would apply any more than the doctrine 
of distress. What is the underlying principle of this 
doctrine? Willes, J., in Whitmore v. Humphries (8), ex­
plains it thus (9) : “ The rule is based upon the obliga­
tion of the tenant to protect his landlord’s rights, and to 
deliver up the subject of his tenancy in the same condi­
tion, fair wear and tear excepted, as that in which he en­
joyed it. There is often great temptation and oppor­
tunity afforded to the tenant to take in adjoining land 
which may or may not be his landlord’s ; and it is con­
sidered more convenient and more in accordance with 
the rights of property that the tenant who has availed 
himself of the opportunity afforded him by his tenancy 
to make encroachments should be presumed to have 
intended to make them for the benefit of the reversioner, 
except under circumstances pointing to an intention to 
take the land for his own benefit exclusively." Upon 
whom have the defendants encroached ? If upon the 
plaintiff, it is only as infringers of his patent rights.

(fl) Î App. Can. 423.
(7) At p. 435.

1894.

McAvmr. 

Barker, J.

(8) L. R. 7 C. P. 1. 
(«) At p. 5.
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1804. There can lie no other encroachment that I am able to 
Barclay discover. The fact that defendants were licensees under 
Mcavitt. plaintiff did not afford them an opportunity to make and 
Barker, j. sell the McShaiie lubricator, which, I presume, is the en­

croachment. They could as well have done it without. 
To apply this rule as to encroachments by a tenant to a 
case like this would, I think, he contrary to the principles 
upon which the rule rests, ami would be carrying the 
analogy spoken of by Lord Blackburn, not only beyond 
the limits prescribed by him, but beyond any limit war­
ranted by the circumstances.

The result is that in my opinion the plaintiff must fail 
so far as he claims royalty on the McShane lubricator- 
There will be, unless the parties agree upon the amount, 
as I understand they can, a reference to ascertain the 
amount due the plaintiff from the defendants for royalty 
under the agreement, excluding from the computation all 
royalty on the McShane machines.

I will reserve the question of costs until after the 
reference, or, in case the parties agree upon the amount 
until after a memorandum of the amount is filed in Court. 
I will then hear the parties ils to the costs, should they 
desire it.
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Pleading—Demurrer—liei Judicata.

A bill is not demurrable on the ground of re» jtulicata, unless it 
appears in the bill itself that the matters alleged in it were in con­
troversy and were adjudicated upon in the former suit.

Where a lxmd given with a mortgage in pursuance of an agreement to 
secure a debt has been held valid in an action thereon, the defence of 
re» jmhcata will lie to a suit to set aside the bond, mortgage and 
agreement.

A bill must allege facts and not conclusions of law.

Thin wan a demurrer to the plaintiffs' hill. The bill 
and ground» of demurrer are fully ataled in the judg­
ment of the Court. The argument wax heard Mav 17th, 
1894.

McLeod, Q.C., anil Teed, in support of the demurrer.
Ulair, A.O., and ./. H. Dickson, contra.

18!U. June 1. Barker, J. :—

The hill was filed in this cause for an Injunction to 
restrain the defendants from issuing an execution or pro­
ceeding upon a judgment at law they laid obtained 
against the plaintiffs in tills Court, and for a decree de­
claring a certain agreement, bond, and mortgage entered 
into by the plaintiffs to the defendants void, on the 
ground that they were obtained from the plaintiffs bv 
undue pressure brought to hear ii|M>n them by the defen­
dants. The facts set out in the hill, and u]>on which the 
relief is sought, are us follows : In the year 1885, the de­
fendants, at their Hillsboro branch, discounted, as they 
allege, several notes of one Alonzo Smith, a brother of the 
three plaintiffs, amounting in all to about *1»,(WO, bearing 
the plaintiffs' Indorsements, which, the plaintiffs alleged, 
so soon as they were called upon for payment, and which 
they allege in the hill in this cause, were forgeries. 

vol. i. s.n.s.H. a

1H<)4
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1894.

Banking
Co.

Barker, J.

When the note» matured, and the plaintiffs had repudi­
ated all liability on the ground that their signatures had 
been forged, the defendants commenced some ten actions 
at law against the plaintiffs to recover the amount of the 
notes, to which actions the plaintiffs set up the forgery as 
a defence. The venue in these actions was laid in Albert. 
About the time they were ready for trial an agree­
ment was entered into between the plaintiffs and defen­
dants, under the direction of their attorneys, by which 
confessions were to is- given in the several causes ; and 
the claims involved in all the suits were settled by the 
plaintiffs agreeing to secure to the defendants the suin of 
ft),500, and interest, by their bond and mortgage, payable 
in yearly instalments, spread over a period of ten years. 
Tills agreement, which was dated July 15, 18811, and is 
signed by the plaintiffs and defendants, and by their re­
spective attorneys, is set out at length in the bill, and will 
lie more particularly referred to later on. In performance 
of this agreement the plaintiffs secured to the defendants 
the sum of f0,500, as settled upon, by their bond and mort­
gage, dated October 14th, 1880, which mortgage was duly 
registered on the same day. The plaintiffs haring failed 
in |iaying the first instalment when it fell due on their 
bond, the defendants, on the llth of June, 1888, com­
menced an action at law against the plaintiffs for Its re­
covery. To this action the following pleas were pleaded :—

1. “That the bond was not the defendants' deed.”
2. " That the bond was executed and delivered by the 

defendants to the plaintiff company In consideration of 
the plaintiff company then agreeing to forbear to prose 
cute one Alonzo Smith on a charge of feloniously forging 
certain promissory notes with intent to defraud.”

3. “ Tlmt before the execution and delivery of the 
said bond to the plaintiff company, one Alonzo Smith had 
feloniously forged the names ami signatures of the defen­
dants, as makers and endorsers of certain promissory 
notes to and in favour of the plaintiff company with intent 
to defraud, which the plaintiff coni|Hiny well knew, and 
iijsin which said promissory notes suits at law were 
brought by said plaintiff rom|niny against the said defen­
dants, anti the defendants had set up us a defence thereto
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that the wild promissory notes were feloniously forged by 
the «lid Alonso Smith ; whereupon the plaintiff company, 
well knowing that the «lid promissory notes had been so 
feloniously forged us uforewild, threatened to prosecute 
said Alonso Smith ii|kiii said charge of having feloniously 
forged said promissory notes us aforewiid, unless the said 
defendants would, among other things, agree to execute 
and deliver «lid bond to the plaintiff company ; and the 
defendants thereupon, 1n consideration that the plaintiff 
company would forls-ur to prosecute the wild Alonso 
Smith upon the said charge of feloniously forging said 
promissory notes as aforesaid, agreed, among other 
things, to execute and deliver «lid bond to the plaintiff 
company, and afterwards, iu pursuance of «lid agree­
ment, unil in consideration of the «lid plaintiff company 
forbearing to prosecute «lid Alonso Smith for feloniously 
forging said promissory notes as afore«iid, the defendants 
executed and delivered the wild bond to the plaintiff com­
pany ; and so the defendants wiy that the wild considera­
tion for the said Isinil was and Is illegal, and sucli bond is 
wholly null and void."

4. “ That for a long time previous to, and up to and 
including the date of the execution of the said bond to 
the plaintiff company, the «iid plaintiff company carried 
on a general hanking business at Hillsboro, in the County 
of Albert, and Province of New Hriinswick; and during 
the time the «lid plaintiff company carried on such busi­
ness as aforesaid, at Hillsboro aforesaid, in the wiid Coun­
ty of Albert, and Is-fore the execution and delivery of the 
said bond to the plaintiff coni|uiny, as hereinafter men 
tinned, one Alonxo Smith, a brother of the said define 
dants, had feloniously forged the names and signatures 
of the defendants, as makers and indorsers of certain pro­
missory notes with intent to defraud; and the «iid plain­
tiff company, well knowing the names and signatures of 
the «iid defendants to Is- feloniously forged, received the 
wild promissory notes from the wild Alonxo Smith at their 
«lid banking office at Hillsboro ; and the said plaintiff 
company had commenced actions at law against the said 
defendants to recover the sum of $19,000, the amount of 
the said notes so received from the said Alonzo Smith,

1814.

Banking

Barker,.).
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mid ho feloniously forged iih aforeHiiid ; and the defen- 
(huith had net up an a defence to the wild actions that the 
said promissory notes had been so feloniously forged by 
the said Alonzo Smith with intent to defraud ; and the 
said actions stood for trial at. the duly circuit of the Su­
preme Court for the said County of Albert for the year 
188(1 ; but before the said actions were brought on for 
trial, the said plaintiff company, being the plaintiffs in 
the said actions on the said promissory notes against the 
said defendants, so commenced against them as afore­
said, by threatening to prosecute the said Alonzo Smith 
upon the said charge of having feloniously forged said 
promissory notes as aforesaid, and liv promising to for- 
bear from such prosecution, induced the defendants, by 
such threats and promises as aforesaid, and in considera­
tion that they would not prosecute the said Alonzo Smith 
on such charge, to agree, among other things, to secure 
to the plaintiff company the jMiyment of the said sum of 
90,500 by the execution and delivery by the defendants 
to the plaintiff company of a bond conditioned to pay the 
said sum of $0.f>00 in ten annual e(|iial instalments of $000 
each ; and the defendants, in pursuance of such ugrei*- 
ment and in consideration of the plaintiff company com­
promising the feloniously forging of the said promissory 
notes so received as aforesaid from the said Alonzo 
Smith, and upon which actions had been brought as afore­
said, and agreeing to forbear from prosecuting the said 
Alonzo Smith for such feloniously forging of said pro­
missory notes as aforesaid, the defendants executed and 
delivered the said bond to the plaintiff company, which 
is the said bond in the declaration mentioned ; and so the 
defendants say that the said consideration for the said 
bond was and is illegal, and such bond is wholly null and 
void.”

The hill then gin's on to allege that tills action on the 
bond was tried in St. John, on the llltli, lltli, 12th, and 
14th days of January, 1880, when a verdict was given 
for the defendants—that is the bank. Afterwards a new 
trial was ordered by the Court, on the ground of the ini 
pro|ier reception of some evidence. Their judgment was, 
however, reversed on np|>enl to the Supreme Court of Ca­
nada, and so the verdict stood.



NEW BRUNSWICK EQUITY REPORTS. 21l]
It is to restrain proceedings on this judgment, 

set aside the agreement, bond, and mortgage above men­
tioned that this suit was brought. The defendants de­
murred to the bill, alleging live grounds, but they may be 
stated under two heads :—

1. Want of equity.
2. The matters made a ground for relief are rot juili- 

riltn, as they were all determined against the plaintiffs 
in the action on the bond.

Tlie difficulties in the way of raising by demurrer, 
instead of by plea or answer, the question of rr* juili- 
ruin are pointed out by laird ('ranworth In .I/o** v. 
Aiii/UrtluHpliaH Xui'ii/atimi Oo.il). For, unless it ap­
lanir* from the allegations In the hill that the ground* 
now put forward as entitling the plaintiff to the relief 
prayed for were actually put forward In the action on the 
bond, and the facts to sustain those grounds were actually 
at issue between the |parties in that action, and adjudi­
cated upon as necessary for the determination of the mat­
ters at issue between the parties, a demurrer would not lie 
upon this ground ; but additional facts would require 
to be averred by way of plea or answer ill order to pro- 
|M'l'ly raise the question. This Is not always an easy ques­
tion to settle, and. although I have arrived at the con­
clusion that the demurrer should la* allowed, I cannot 
say that I have not reached that conclusion without some 
hesitation. In the case which I have just mentioned the 
plaintiff had filed a second bill after having the first 
one dismissed, the same cause of action being Involved 
in both actions. laird t'ranworth there said |2) : 
" If there had been an averment that all these farts 
averred in the bill were true, and also that they 
laid been averred in the former suit and proved, 
then I am inclined to think the demurrer would have been 
good." Why would this be so ? Evidently, I think, be­
cause In that case It would ap|s-ar In the bill itself that 
the identical facts relied mi to siip|sirt the second bill had 
been averred and proved in the first action, and by dis­
missing the bill the Court had adjudicated u]s>n them ;

1804.

Hankino
Co.

Barker, .1.

(1) 1. R. 1 Ch. App. ION. (i) At p. 115.

1
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in which case, as the learned Judge says, the question 
having been once adjudicated upon could not be again 
brought in question, except by a bill of review in the 
same Court, or by api>eal to a higher Court. If, therefore, 
it does not appear on the face of this bill that matters are 
alleged as ground for relief which were actually in con­
troversy between the parties in the action on the bond, 
and adjudicated upon in that action adversely to the 
plaintiffs, and as necessary for the determination of the 
issues there raised, then. I think, to so much of the relief 
sought a demurrer would lie. In Ham* v. Jackmn (31, 
Vice-Chancellor Knight Bruce says (4) : “ Lord Kllenbor- 
ough certainly, and the Court of King's Bench in Outrant 
v. Motvtcooil (5), decided most accurately with reference 
to the pleadings in that action at common law, that an 
allegation on record, upon which issue has been once 
taken and found, is between the parties taking it conclu­
sive according to the finding thereof, so as to estop them 
respectively from litigating that fact once so tried and 
found.”

The Attorney General rather conceded on the argu 
ment that the plaintiffs by the judgment on the bond were 
estop|M>d fr nil averring either-that the plaintiffs' names 
had been forg<*d or that the bond and agreement had been 
obtained by the threats or means averred in the ‘Jnd, 3rd, 
and 4th pleas in the action at law ; but he contended that 
grounds of relief were alleged in this bill quite separate 
and distinct from those necessarily or actually involved 
in the determination of the action at law, and so far as 
these are concerned the bill was free from objection. I 
shall refer to this later on ; but, for the purpose of this 
distinction, as well as for the purisme of showing the 
identity of the matters in controversy in the action on the 
bond and those put forward here, it is necessary to dis­
sect the bill and see exactly what it does aver. The first 
section avers that Alonzo Smith, the plaintiffs' brother, 
feloniously forged the names and signatures of the plain 
tiffs to these nineteen notes ; the third section alleges

(H) t Y. A C. C. 586. (4) At p. 597.
(.1) 3 Eut, 346.



NEW BRUNSWICK EQUITY REPORTS. 28«•]

that to Hip action* brought on the*e notes against these 
plaintiff* by the defendants they “set tip as a defence to 
the said actions and each of them that the said promissory 
notes and each of them were so feloniously forged as 
aforesaid with intent to defraud, and the said actions and 
each of them stood for trial at the July Circuit Court for 
the County of Albert ; but before the said actions were 
brought on for trial the said defendants, by threatening 
to prosecute the said A Ion to Smith upon the charge of 
having feloniously forged said promissory notes as afore­
said, and by promising to forbear from prosecuting the 
said Alonzo Smith for so feloniously forging the said prie 
mlssory notes aforesaid, anil by working upon the fears 
of tlie said plaintiffs for the safety of their brother, the 
said Alonzo Smith, and by other undue, illegal and Im­
proper pressure, induced the plaintiffs to enter into a cer- 
tain agreement which is set out as part of the bill." The 
4th section avers as follows: “Tliat afterwards, on the 
14th day of October, IMHO, tin- said plaintiffs, in conse­
quence of said threats (that is those set out in sec. 8, by 
which plaintiffs were induced to enter into the agreement 
to give the bond and mortgage), and other threats to 
prosecute the said Alonzo Smith uisin said charge of so 
feloniously forging the said promissory notes as aforesaid, 
and of other undue, illegal and Improper pressure brought 
to bear by defendants upon plaintiffs, and by working on 
the fears of the said plaintiffs for the safety of their said 
brother, Alonzo Smith, and in consideration of the defen­
dants promising to forlienr to prosecute the said Alonzo 
Smith upon said charge of so feloniously forging said pro­
missory notes as aforesaid, executed the mortgage," etc. 
Tlie 5th section alleges that on the same day, October 
14th, 18Kli, the plaintiffs executed tlie bond for $!I,5IMI as 
collateral to the mortgage, and aver that they were in 
dured to do this by the same threats as were alleged as 
to the mortgage—the allegations In this particular In the 
two sections, 4 and 5, being identical, and in the same 
language. The 12th section is as follows : “ That the 
plaintiffs were induced to enter Into said agreement, 
mortgage and bond for the pur[H>se of preventing a prose­
cution by defendants of their brother, tlie said Alonzo

1894.
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Barker, J.
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Smilli, upon III • cluirge of feloniously forging I ho promis­
sory nolo* hereinbefore in this bill roforrod to, and iu oon- 
*oi|uouoo of tho I limit* of tin* dofondaut* to prosecute 
lhoir said hrothor, Alonzo Smith, on l-ho said ohargo*, and 
tin* promises of tho *aid dofondanl* not to prowon to him 
if said agrooniont was ontorod into and mortgage and 
bond executed.” If wo make a comparison between the 
-ml. 3rd. and 4th pleas in tin- action on tho bond and tho 
allegations in tho 3rd, 4th, and 12th sections of this bill,
It is impossible, 1 think, to say they are not identical ;
Ilie.v allege firsi the forgeries, and then, as an Inducement 
to enter into the agreement, bond and mortgage, and the 
consideration for them, the alleged threat to prosecute 
Alonzo Smith and the alleged promise to forbear to prose­
cute. The 12th section of the bill alleges this threat and 
promise only as the inducement. I shall, however, not 
overlook the words, “other undue, illegal and improper 
pressure brought to bear by defendants ii|hiii plain­
tiffs," contained in the extracts from the other sec­
tions of the bill ; and to I lies,- I shall have occasion to 
refer when dealing with another point in the ease. Having 
shown the complete identity of the issues of fact raised in 
the action at law with those tendered by that part of the 
bill to which I have referred, iel us see what the bill al­
lege* was done with these *. Section ti alleges that 
the said cause was tried on the 10th, lltli, 12th and 14th 
days of January, and a verdict was given in favour of de­
fendant*. When a pleader alleges lu a pleading that a 
cause was tried, lie must be taken to allege that the issues 
raised in the cause were tried : and in my opinion, 
when a pleader alleges in a pleading that a reuse was 
tried and u verdict given in favour of defendants, he must 
Is* taken to allege that tin- issues joined in the cause were 
tried and found In the defendant's favour. Now, it 1s, in 
my opinion, lni|Mowihle for these issues to have la-en tried 
and found in defendants' favour so as to eiitill • them to a 
verdict and judgment for the amount in dispute, without 
necessarily negativing the existence of the threats and 
promise* relied on as a defence to that action, and now 
put forward a* a foundation for this. In my opinion, it 
sufficiently appears, from the allegation* and averments

1
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in the plaintiffs' bill, that tin* defence in the suit at law. 1894. 
and the attack in thin, rent upon precisely the same facts; suits 
that these fai ts have already been adjudicated upon, and Halifax

. . ' . . , , ItAMUNClwere necessarily adjudicated u|m»ii. in the action at law Co. 
for its determination, and therefore niton well settled r»rk«r.j. 
principles they must be considered as concluded between 
these parties as to the same subject matter.

The bill alleges that a new trial in the action on the 
bond was ordered by the Supreme < ’ourt of New Bruns 
wick, but that on Supreme Court of Canada
this decision was reversed for the reason, as the bill 
alleges in see. ti. that the pleas in that action averred 
that the bank) knew that the notes were
feloniously forged by Alonzo Smith, and therefore the evi­
dence on that point which this Court thought inadmissible 
had been properly received. Tin* judgment of the Court 
of Appeal is not published,* but on the argument, the At­
torney-General used before me what counsel for both 
parties agreed was a correct copy of the Chief Justice’s 
judgment, concurred in by the other members of the 
Court After dealing with the evidence which, it was 
contended, had lieen admitted impro|H*rly, and all of 
which related exclusively to the matters arising out of 
the defence raised by the 2nd, 3rd, and 4th pleas, tin*
Chief Justice says : “ There was then no improper admis­
sion of evidence, and tin* jury have found that the notes 
were not forged, and that no threats were used. How, 
then, the Court below concluded that there should be a 
new trial is a mystery to me. I agree with the learned 
Chief Justice that there was evidence on which the jury 
might have found in favour of either itarty on this ques 
lion.” The original case of The Halifax Itankinn Vim- 
!>aini v. Smith Mb was also cited before me. From this it 
appears that the case was trh*d before Mr. e Tuck*
and from his judgment, given on the motion for a 
new trial. I cite the following itassage : “At the trial hi 
St. John, in January, 1889, two questions were left to the 
jury, namely—First. Did the defendants indorse the pro­
missory notes in question or authorize their names to la*

(0) 5W N D. 4GS. See 18 Can. 8. C. R. 710.

11867280

4^932446
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1H94. Indorsed ? Hevond, When the defendant» signed the 
smith agreement, were they free and voluntary agent*, or did

Halifax

Co.

they execute it under undue pressure exerted by the 
plaintiffs, or their duly authorised agents ? To the first

Barker j. Question five of the juroi'H answered ‘ Yes,* and to the 
second, five said that they were free and voluntary agents, 
and that they did not execute under undue pressure exert­
ed by the plaintiffs or their duly authorized agents. Vpon 
this finding a verdict was render«*d for the plaintiffs." I re­
fer to these two judgments only to show that the allega 
lions in the bill, as I interpret them, eorreai»ond. as one 
would expect, exactly with the facts in reference to the 
matters submitted to the jury's consideration in the action 
at law and their findings upon them. Taylor, in his work 
on Evidence, says(7) : “Ho a verdict negativing any right 
which a defendant sets up in his plea will estop him 
from asserting that right as plaintiff in a subsequent ac­
tion against his former opponent,” and he illustrates the 
doctrine by the case of a defendant pleading a set-off and 
failing in establishing it, citing Fastnimr v. hum |M), 
and Ritfffe v. Itnrhidifc (lb : see also Henderson v. Uni 
demon {10) 5 Fa rq 11 ha mon v. Mon (11) ; Partridge v. fV 
home (12); Xvison v. Conch (13); Midland Zty. Co. v. Mar­
tin (H). The case of I loir let t v. Tarte i 15),. cited by 
the Attorney-General, is not, I think, at variant* * 
with the principle of these cases. Williams, J„ in that 
case says : “I think it is quite clear, upon the authorities 
to which our attention has been called, and upon prin 
ciple, that if the defendant attempted to put upon the 
record a plea which was inconsistent with any tra­
versable allegation in the former declaration, there 
would he an estoppel.” And he illustrates the prin 
ciple in this way (lb) : “ Kupi>ose a defendant, in an ar
tion for an instalment due on a bond, set up a release or 
coverture, and issue taken u]M>n it, and found against 
the defendant, the doctrine of estop|»el would prevent

m 7th ed. A. 1699.
(H| 6 Bins. N C. 444. 
(ft) If» M. A W. 698.

(10) 8 Hare, 100.
(11) 6 Bum. 46.

(12! 6 Riimi 106.
(13) 16 C. B. N. 8 Oft 

. ii IMS, • Q B. ITS 
(16) IOC. B N. 8. HI4.
(1.11 At p HJ1
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that defence lieing set up in an action for a second instill 
nient" Him- also Jeirabirn v. Mummery 117).

This bill, however, seeks to set aside the agreement 
and mortgage as well as the bond ; and unless the argu­
ment of ira judicata will reach these as well as the bond 
which was the subject of the other action, there would 
remain a relief sought by this bill not covered by this 
ground of demurrer. It distinctly apltears by the bill 
that the lsind and mortgage were given to secure the same 
debt : that they were one and the same transaction, made 
at one and the same time, by and between the same par­
ties. in pursuance of the one agreement, for one and the 
same purpose, for the same consideration, and induced 
by the same threats and promises and under precisely the 
same pressure and influence. In the notes to the Durb an 
of h ini/atoii'a t’uar (18), it is said: “It is, however, well set­
tled, i-st, that a judgment in one suit will be conclusive 
in every other where the cause of action is the same and 
can be sustained by the same evidence ; and next, that a 
Question which has been judicially determined cannot be 
freed from the estop|sd by a change in the form in which 
it is presented for adjudication. A defendant who fails 
to plead or prove that the bond was procured by fraud In 
a suit on the mortgage will he precluded by the judgment 
from relying on the fraud as a defence to a suit on the 
bond : ! atria v. Meiizrlt (111) ; while in Burke v. Miller 
(2(1), a recovery on a note was, conversely, held con­
clusive that it was due in a suit on n mortgage 
given as a security for its payment." This is. I think, the 
prinri|»le acted iijain in l‘riratiu<ni v. Tlmnma |21). and 
many other cases, and should govern this ; otherwise we 
should have the anomaly of a bond, the validity of which 
was challenged on the ground of undue pressure, being 
held good, while the mortgage, to which the bond was 
collateral, was held bad on the ground of precisely the 
same undue influence.

I come now to the isisition contended for by the At­
torney-General, that the bill ~ an undue influence

(17) L. H. S C. P. 56. (80) 4 flrav, 114.
118) 8 Smith'. L. C. 7811 (Am. Ed.). (81) » P. I). 70 mid 810.
(Ill) 8 Wright, 882.

1894.
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exerted by tin* defendants on these plaintiffs in procuring 
this bund and mortgage, wliivh was neither actually 
raised by the pleadings in the action on the bond nor ne­
cessarily determined in the tlndings on the issue joined 
in that case. It is true that in the sections of the bill to 
which 1 have already referred, except the 12th, as well 
as in the 8th, it is alleged that the plaintiffs were induced 
to give this bond and mortgage in consequence of the 
threats to prosecute and promise to forbear, ami other 
undue, illegal and improper pressure brought to bear 
upon the plaintiffs. I must, however, reject these general 
words as in any way aiding tin* plaintiffs. A bill must 
allege facts ; it must allege what the pressure was; some 
facts which, if proved, would in law amount to an undue 
pressure. These general words, therefore, if alone in the 
bill, would be bail pleading, and must be so treated in 
conjunction with a specific allegation. On the argument, 
I asked the Attorney^louerai if he would |s>int out to me 
exactly the • nee or pressure to which lie al­
luded, outside of that produced by the threat to prosecute, 
ami his reply was : “The undue influence is this, that the 
bank exercised an undue nee on the plaintiffs by a 
threat that they would prosecute Alonzo Smith for the for­
gery and he cited Ihiriv* v. htinlou Provincial Mari nr 
lux. Co. (22) and William* v. Haffhff (23), as showing th • 
distinction between the two cases. If any such distinc­
tion exists, it is perhaps sufficient for the determination 
of this case that the bill alleges no such case as I have 
pointed out. I can understand that there might be some 
technical distinction between the case where the person 
influenced is, as in this case, the same person whose name 
has been forged, and a case where the persons are differ­
ent. The plaintiffs in this case knew that their names 
had been forged by their brother, or at all events they 
have always alleged that : and they not only allege it in 
this hill hut swear to It. They themselves, therefore, had 
personal knowledge of the fact, and did not need to make 
inquiry. Yielding, under such circumstances, to a threat 
to prosecute, accompanied by a promise of forbearance in

(•22) S Ch. 1). 469. (2.1) 1 K. it I. App. 200.
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uiiHi- tin- demand wus acceded to, is. In my opinion, aptly 
described ns stitling a prosecution. If, on the contrary, 
tlie plaintiffs laid not been the |iersons whose names had 
Imvii forged, and they hail, therefore, no knowlialge 
whether in fact a forgery laid been committed, and they 
laid then, in order to shield their brother, yielded to 
threats Halt lie would is* prosecuted, when perlaips no 
siicli action was contemplated, this might 
lie termed an undue pressure. It Is, however. In my opin­
ion. not necessary to discuss these tine distinctions for 
the purposes of tills case, for the bill does not, I think, 
allege any other pressure or undue influence than «In- 
threat» and pi a to which I have alluded, and which 
were all ill issue at the trial at law ; neither do 1 think 
It was intended to do so. The hill In tills suit, being an 
injunction bill. Is not only sworn to by the plaintiffs, 
lint it is supported by their joint and several affidavit, 
which is attached to It. In tills affidavit each of the 
plaintiffs de|sises as follows : "That I entered into said 
agreement and executed said mortgage and bond, which 
lids suit is brought to set aside. In consequence of the 
threats of defendants, through their agents, to prosecute 
tlie said Alonrai Smith criminally for so forging said pro­
missory notes, and to save him from being so prosecuted.”

There is another allegation in tlie hill to which I 
must refer, though not much attention was given to it on 
tlie argument. Tlie !lth section alleges that in conse­
quence of the threats and promises, as set out in refer­
ence to the bond and mortgage, no investigation was ever 
made by the plaintiffs, or either of them, to ascertain 
whether In fact Alonzo Smith owed tlie defendants tlie 
sum of fl'.I.IHKI, or any sum; and it then goes on to allege 
that from circumstances that have since transpired ihut 
which are not mentioned), the plaintiffs lielieve that 
Alonzo Smith did not owe the money, and the 
notes were given to the defendants without any 
consideration, and an account and discovery was 
prayed of tills indebli-dness. I am unable to see 
tlie plaintiffs' equity as to this. In the first place 
l hey base their bill on the fact that tlieir names 
were forged. In which case they would not be liable on the

1WQ4.

Haxkinu
Cü.
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notes, or be in any way interested in the aecoont between 
Alonzo Smith anil tile defendants. If the bond, agree­
ment, and mortgage are set aside, as prayed, the plain­
tiffs are under no liability on them and they would have 
no interest in the dealings between the bank and Alonzo 
Smith on that ground. If the bond and mortgage 
are not set aside, the plaintiffs' liability mi the bond has 
matured Into a judgment, and it must Is» immaterial In 
that ease, so far as anything ap|iears on the bill, whether 
Alonzo Smith owed the lamk or not. It Is true that, by 
the terms of the agreement, the plaintiffs were, in exe- 
euting the bond and mortgage, subrogated to and stood 
in the position of tile defendants, as eredilors of the said 
Alonzo Smith, who, it appears by tin* bill, had assigned 
his pro|s‘rty for the lienetit of Ills creditors ; and they 
were entitled to receive the dividends, which the bank 
would otherwise have got. I can discover nothing In the 
bill which would entitle plaintiffs to any such account as 
they pray, except under the terms of the agreement 1 have 
just mentioned. To claim under that would, however, be 
to ratify as good what by the rest of the bill the plaintiffs 
repudiate as bad, and so no such claim is intended to Is* 
set up. Tile other grounds for setting It up seem to me 
to Is- untenable. I think the demurrer should be al­
lowed.

Demurrer allowed with costs, and costs of suit.



NEW BRUNSWICK EQUITY REPORTS. 31

WILEY v. WAITE et al.
1894.

Sei’tfiitber IV.

Practice—Demurrer After Answer—Judgment Creditor—Fraudulent Con­
veyance-Allegationt in Dill to Set Aside.

A defendant who has answered a bill cannot demur toit after its amend­
ment upon a ground of demurrer to which the bill was originally open.

Semble, a bill in a suit by a judgment creditor to set aside a convey­
ance made by the debtor to a third person, on the ground of fraud, 
is sufficient if it avers that before the commencement of the suit exe­
cution upon the judgment was sued out and that it was avoided by 
the conveyance, though it does not aver a return to the execution.

Black v. Hazen (1), discussed and distinguished.

TIiîh was n demurrer to the plaintiff"* bill. The bill 
ami ground* of demurrer are mifHrientl.v Mated in the 
judgment of tile Court. The argument wa* heard Au­
gust 20th, 1804.

Lawson, in support of the demurrer :—
The bill should hIiow that the plaintiff i**ued execu­

tion n|ain hi* judgment, and that the «Infiff made a 
return of nulla hona before the commencement of the suit : 
lllnck v. Ifazcn (1). The amendment to the bill did not 
cure this defect, a* It only allege* that an execution wa* 
i*Hiied on a date prevlott* to the commencement of the 
«nit, and doe* not show when It wa* executed and re­
turned.

Blair, A.O., and Oco. L. Wilson, contra :—

The defendant* having answered, it I* now too 
late to demur, a* the «ante ground of demurrer wa* 
open and available on the original bill: Danlell 
Chan. Pr. 12) ; Altornei/Onnral v. Cooper (3) ; Ellice v. 
(lofsI son (41. It is not necessary to allege a return to the 
execution previous to the commencement of the suit :

(1) 2 Han. 272.
(2) 4 Am. Ed. pp. 409. 6*2.

(8) 8 Harr, 186.
<4| 8 M. <t C. 668,
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1*91. Xcatr v. Duke of il a rlborouyk (5) ; He limit v. Mine
wn.kv i/ron Mil ; Momitfoiil v. Tin/lor(7). It I* enough to
Wait*. show that a /?. fu. lias Int-ii sued out. lint we contend 

iiarkur.j. that the plaintiff's position as a creditor, though lie had 
not proceeded to judgment at all. would entitle him to 
have a fraudulent conveyance set aside, on the principle 
laid down in Keene Hirer Minimi Com;«/ai/ v. At mil (8|.

1 894. September lil. B hikes, J. :—
A hill was Hied In this cause in April last by the 

plaintiff, as a creditor of tile defendant, Stephen 1‘. Waite, 
to set aside a certain conveyance of some real estate in 
the parish of Andover, in Victoria County, on the ground 
of fraud. The deed in question was made by Waite to 
Ueo. W. Murphy, one of the defendants, and the father-in- 
law of Waite, and is 20th day of May, IS! 10. The
hill alleges that on the 21st day of May, 1S00, Murphy and 
Ilia wife conveyed the land in question to Kmily Waite, 
wife of Stephen I*. Waite ; that in June, 1S02, Waite 
and his wife mortgaged the property to the defendant, 
Itenjamiti Kilhiirn. for the sum of $500 : and that on the 
27th day of June, 1802, Waite made an assignment of all 
his real and personal property to the defendant Beveridge 
in trust for the benefit of his creditors. The hill then 
alleges facts and cireumalanci'S relied on as showing 
fraud in Waite in making the transfer, and charges that 
it was made without consideration, and for the pur­
pose of hindering and delaying creditors ; and by its 
prayer asks for a declaration that the conveyance from 
Waite to Murphy, and that from Murphy back to Waite's 
wife, are fraudulent and void ; the bill also prays for an 
account of the amount due on the mortgage to Kilburn, a 
sale of the land and premises, and payment out of the pro­
ceeds, first of the amount due on the mortgage, and then 
the plaintiff's claim. The 18th and 19th sections of the 
bill allege that the plaintiff obtained a judgment in the 
County Court of York against Waite on the 21st day of 
August, 1893, for $308.70, a memorial of which w as then

(lit 3 M. & C. «07. 
(0) 3 Yes. Ben. 51.

(7) 6 Vee. 788.
(8) L. K. 7 Ex. 847.
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(that in, when the bill was filed,! on record in Victoria 
('onnt.v, and that this was the only memorial on record 
of any judgment against Waite. Though this bill was 
only tiled on tin* lfitli day of April, 1804, it was stated by 
counsel that it had been served some time before that. 
On the 10th April the defendant Kllhurn filed an answer ; 
and on the 12th of the same month the other defen­
dants tiled their answer. On the Oth day of May last, after 
hearing all the parties, I made an order, on the applica­
tion of the plaintiff, allowing him to amend Ills bill by 
adding to the lOtli section thereof the following words : 
“For which amount” (i.e., the amount of tin* plaintiffs 
judgment), “with interest, an execution was issued out of 
the County Court for the County of York on the 21st day 
of August, A.I). 1803, and was sent to James Tibbits, Es­
quire, sheriff of the County of Victoria, who received it on 
the 23rd day of August, A.D. 1803, and the said James 
Tibbits, sheriff as aforesaid, afterwards, at the request of 
the plaintiff's solicitor, executed the said execution and 
made a return of nulla hana thereto" ; and as part of the 
order I allowed the defendants 20 days after service, in 
which to answer the amendment, if required. Instead.of 
availing themselves of this privilege, the defendants, mi 
the 8th day of June last, tiled a general demurrer to the 
amended bill u|n>n the following grounds: “That the 
plaintiff’s amended-bill does not disclose any right in the 
plaintiff to equitable relief, inasmuch as it does not allege 
that the plaintiff had, before the commencement of this 
suit, exhausted his remedy at common law upon his jmlg 
ment obtains! in the County Court of the County of York 
against the defendant Stephen V. Waite, as referred to 
in the said amended bill, in that it does not show that the 
plaintiff has issued an execution upon the said judgment, 
and that before the commencement of this suit any such 
execution had l**en returned nulla luma."

The answers put in to the original bill admit the mak­
ing of the conveyances and the recovery of the judgment 
by the plaintiff, unci that he is the only creditor who has 
a memorial of judgment on file against Waite ; and they 
all admit the allegations in the bill, that the land in ques-

VOL. I. M R.E n. 3

1834.

Waite. 

Barker, J.



NEW 11RUN8WICK Egl'llY REPORTS. [vol.

tlon is not included in the assignment for the beuetlt of 
creditors, and they say it was not intended to la- Included, 
ns Waite at that time had no interest in It. The defen­
dants do not pretend that Waite lias now, or lmd at the 
commencement of this suit, any property whatever with 
which to satisfy the plaintiff's judgmcpt ; and the only 
defence they set up is Huit the conveyance to Murphy and 
the assignment from him to Waite's wife were made hona 
/Mr and are in no sense fraudulent.

Tile demurrer was heard liefore me at the August 
sittings, and on the argument the defendants' counsel 
relied solely upon the case of Murk V. llatru (ill, as being 
conclusive in his favour ; the argument lielng that this 
suit could not la* maintained until all legal remedies had 
Is-en exhausted, and that the bill should have alleged tlia-l 
the execution in Hie plaintiff"s judgment had been re- 
turned nullu Imuu before this suit was commenced ; and 
that the allegation as to the return of the execution was 
vague and uncertain.

In reply to this the Attorney-Oeneral contended, 
Itrst, that as a matter of practice the defendants, after 
having answered the original hill, could not demur to 
Hie amended hill, the alleged ground of demurrer being 
open and available in the original bill ; and second, that 
tlie plaintiff, being a creditor of Waite, could maintain a 
bill like this without having a judgment at all on the 
principle laid down in Urinr Kirrr MiniiKj Co. v. Af­
ire// (10), and similar cases. It seems to he a settled prac­
tice that a defendant who has answered ail original hill 
cannot demur to an amended bill ii|sin any cause of de­
murrer to which the original bill was open. .[ttunirif 
dnurai v. foo/arlllii Kitin' v. f/oor/sott (1-1. and other 
eases, sup|sirt this practice. Assuming, for the purpose 
of the argument, that an averment such as that contended 
for by defendants' counsel is necessary, the defect was as 
apparent on the face of the original hill as the amended 
one. The amendment set up no new ease, and prayed for 
no different relief than that originally asked for. If the 
hill is bad because it dis-s not allege a return of the execu­

te! 1 Han. 273.
(10) L. II. 7 El. 847

(III S Hare. ISA. 
(12) 8 M. * C. 688.
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lion before the suit wits commenced, It must lie equally 
bail as originally framed, when it contained no allegation 
that execution had issued at all. The ease of Black r. 
Uazcn, relied on by the defendants, has, in my opinion, 
no application to tills ease. In that ease there was no 
question of a fraudulent conveyance ; the bill only sought 
an enforcement of the lien alleged to have Is •en created 
by the memorial, and there was nothing to show any ditit 
rulty in the way of realizing under an execution in the 
ordinary manner. In this case the allegiul fraudulent 
conveyances stand in the way of the plaintiff's rights, and 
it lias always been held that In a inse of fraud the party 
com plaining could come into this Court and have the 
fraudulent conveyance set aside, so that lie might reap 
the fruits of his judgment and execution, whereby he had 
acquired a lien on the land : Xaitc v. Duke of Marlhur 
ouf/li (13). In Malloch v. l’lmikett (14), a case similar in 
its facts to this, Spragge, Vice-Chancellor, says The 
proper course for the plaintiff was to come to this Court 
in the first instance ; not to sell at law with an evident 
cloud ii|hiii the title, purchase at one-twentieth of the 
value, ami then come to this Court as purchaser." Mowut. 
Vice-Chancellor, expressed his approval of this course in 
A err v. I In in 1151. In Blink >. Haxen i Ml, the plaintiff's 
memorial was registered before any conveyance of the 
property had been made to the defendant, who therefore 
t«Mik subject to the lien created by the memorial, and the 
validity of the transfer by Hazen was not in any way 
attacked. I tut here the memorial was not registered mi i il 
after the conveyance to Murphy had been made. This 
would Is- a cloud upon the title which it is right to have 
removed before any sale takes place. In Smith v. 
Huent 1171. a somewhat similar objection was made to that 
raised by this demurrer, but it was overruled by the Vice- 
Chancellor, who cites as an authority the following |nts 
sage from Milford on Pleading. In which Lord Itedesdale 
says: “ Courts of Equity will also lend their aid to en­
force the judgments of Courts of ordinary jurisdiction :

13114.
WlLKT 
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t<*94. and therefore a hill may be brought to obtain the execu- 
wil«y ti<m, or the benefit < " or a fi. fa., when defeated
Waits» by a prior title, either or not, extending to the

Harktr. j whole interest of tin* debtor In the property upon which
tlie judgment is proposed to be executed. In any ease, to 
procure relief In equity, the creditor must show by his 
bill that he has proceeded at law to the extent necessary 
to give him a complete title. Thus, in the cases alluded to 
of an rlrrfit and fi. fa., lie must show that he lias sued out 
the writs, the execution of which is avoided, or the defen­
dant may demur ; but 1t is not necessary for the plaintiff 
to procure returns to these writs." See Mitford on Plead­
ing. p. 126.

Tills authority is, I think, opposed to the defendants' 
contention, and goes to show that the allegation in the 
amendment is sufficient. It is, therefore, unnecessary to 
discuss how far the rase of Rrmr UirrrCo. v. 11m II (IK) 
is applicable here, or where the bill Is not tiled on lielinlf 
of creditors. The principle of that case, as well as the re­
lief obtainable, are discussed and explained by Mr. .lustlce 
.v/ioik/ In ilii'all v. MiDwiahUW), a case similar to tills 
111 its main features.

Here it is admitted that the plaintiff obtained his 
judgment and Issued his execution before the suit was 
com.ueneed, and. according to the passage cited from 
laird Rcdesdnle, that Is sufficient to give him a complete 
title to maintain the suit.

Tlie demurrer must la- overruled with costs, the de­
fendants to have ten days from settlement of the order 
to nnawel amendment to bill.

(1S| L. ». 7 K,|. 817. (1») la Can. 8. C. it. 247.
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HALL v. SLUT.

Kr parte STEPHEN B. APPLEBY, Receiver.

1894.
8$pit mbtr 19.

Allowance to Receiver.

While, as a general rule, a commisHimi of five per cent, on receipts ia 
allowed to a receiver appointed by the Court, the allowance will be 
increased where unusual work is required, or diminished where the 
receipts are largo or the trouble in their collection is insignificiint.

This wtm im application for the' passing of the ac- 
counts of .Mr. Stephen B. Appleby, who was appointed 
receiver of the estate of George W. Slipp, jN'mling the 
hearing and determination of a suit brought by the cre­
ditors of Slipp to set aside a trust deed of Ids property ; 
and also to settle the commission and ex|sanses of the 
receiver. Mr. Appleby, having tiled his accounts and 
served copies thereof upon the solicitors in the cause, 
together with a Statement of his claim for disbursements 
and itersonal services, the matter came on for hearing on 
the Util of September, 1894. The facts are statist in the 
judgment of the Court.

Mr. Appleby, in person.

Blair, A.G., and Carvell, for the trustees.

Pugsley, Q. C., C. A. Palmer, Q. C., and A. H. 
Hanington, for the creditors.

1894. September 19. Barker, J. :—

I was desirous, before deciding upon the receiver's 
accounts, to see u|xm wlmt principle compensation to 
such officials lias usually been allowed. I regret that in a 
matter of such general interest 1 had not an op|x>rtunlty 
of conferring with some of my brother Judges, because, 
while it is Important that a remuneration consistent witli 
the res|K)iisibility of the position should lx- allowed. It is 
of ixjunl Importance that the |wixltion should not be made



3ft

1M04.

ArnjtuT.

NEW BRUNSWICK EQUITY REPORTS. [VOL.

a means simply of absorbing the moneys of creditors anil 
others whose interests it is the duty of this Court to pro­
tect.

In I hi if v. Cm ft 111 the Master of the Rolls had occa­
sion to consider tills question, and from his judgment one 
is warranted in saying that while, ns a general rule, a 
commission of live per cent, on receipts is allowable, ex­
ceptions are ' in special eases, both in the way of in 
creasing the amount where unusual work is required, or 
diminishing it where the amounts are large or the trouble 
is insignificant. The Master of the Rolls in that case said, 
at page -till : “ There is no general rule which univer­
sally prevails as to the allowance to a receiver. Where 
the receipts consist of rents of freehold and leasehold 
estates, live |ier rent. u|k>ii the amount received is most 
frequently allowed. If there lie any special difficulty in col­
lecting the rents on account of the sums being extremely 
small, or of the payments being very frequent, as weekly 
|>ayments, then the allowance is increasi-d : on the other 
hand, if there should be very great facility In receiving the 
rents, then less Ilian live per cent, is allowed. . . . It can­
not, therefore. Is- considered us an universal or general 
rule that live |mt cent, should be allowed even upon the re­
ceipts of rents and profits. It may be Increased If there Ik- 
any extraordinary difficulty, or diminished if there lie any 
extraordinary facility in the collection." Her also Melon on 
Decrees, at p. 4L1.1, where he says live per cent, is the maxi 
mum allowance. It ap|s-ars In this ease that the gross 
receipts amount to fN.7lil.tiTi, of which fôl'J.45 was paid 
to I In- receiver hy the trustees ; fÜN.Nô was cash in the 
store; f4.il0ti.NTi is the proceeds of a sale of the stock, and 
fd.itl.l.Titl Is the amount of accounts collected. The receiver 
has charged In Ills account all the eX|M‘iisc‘s incurred by 
him. so that any commission he may Ik- allowed is his 
own profit. I'uder the authority here mentioned—and I 
may say that, so far as I am aware of the practice in such 
cases iu this Court, the same general rule has been 
adopted—I am bound only to allow the receiver live per 
rent, unless there are special circumstances to bring this

(I) X Bear. IKK.

4
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case within the exception» to that rule. Five per cent, on 1894. 
98,761.65 would amount to |488.08—a »um ho insignificant hali. 
in comiNirlHon with the amount claimed b.v the receiver slip». 
that It is evident his figures are unreasonably large, or
else the circumstances must be most exceptional in their ----
character to warrant the charge.

The claim of the receiver is as follows :—
(i months' care and responsibility of property

at 975 .............................................................  9450 00
45 days' service at 910 ........................................... 450 00
27 days’ service at 9-0 ......................................... 540 00
800 letters written at 75c...................................... 000 00
(leneral services In managing the estate and set­

tling the accounts not enumerated in above 850 00

92.890 00
Instead of five per cent., this sum amounts In round 

figures to over twenty-six jier cent, of the gross receipts. 
It is evident, if the necessary ex|ien»ca of administering 
estates In this f’ourt bear so large a proportion to the 
amount Involved as tills, the practical result is simply to 
enrich the Court's officers at the ex]>en»e of the suitors. 
In my opinion, however, the practice of the Court war­
rants no such result ; and I think it only right to point 
out that It Is a mistake to suppose that those who act as 
receivers are entitled to charge, or will lie allowed, a re­
muneration made up on a scale of fees applicable to lead 
lug counsel.

Objection was taken to some charges of rent paid by 
tlie receiver, but the evidence, I think, shows that he had 
the sanction of Judge Palmer for this ex|s-nditure. As 
hi the items charged for night watchmen, and costs in­
curred in suits brought for the recovery of délits, and 
which have proved of no benefit to the estate, I think, 
under the ilrcumstanre disclosed In the evidence, these 
also must be allowed. As to the first, Mr. Appleby seems 
to have thought employment of the watchmen a neces­
sary precaution for the safety of the stock, and In this he 
says Mr. Carvell concurred ; and ns to the other, the 
receiver had Judge Palmer m general authority for the In 
stltntlon of suits In his discretion, and I am unable to say

— ........ —



40 NEW BRUNSWICK EQUITY REPORTS.

1894.
Hai l

A Pi'Ll in. 

Barker. J.

[vote

the receiver exercised a wrong discretion in bringing the 
actions. All these charges will therefore he allowed. 
Coming, then, to the receiver's own comp‘nsation, what 
are the special s which take this ease out of
the general rule I have mentioned ? Ke.votid the special 
circumstances which render the employment of night 
watchmen necessary, I see no more responsibility in­
volved in the care of this property than there would 
always lie in looking after |s-rsonal property; and, beyond 
the suits brought, and the costs of which I have allowed, I 
see no greater trouble involved in the settlement of the 
outstanding accounts than there would ordinarily be in 
cases of this kind. They always Involve the examination 
of books, and necessarily the expenditure of some time. 
Neither is this a ease requiring special skill. There was 
no ti in collecting the amount paid by the trustees, 
or the a tile store. The goods, which were sold at
auction, appear to have been all [mid for practically at 
one time; I presume by the auctioneer. The only real 
trouble, if there was any trouble at all, must have been 
in collecting the $:t.:tl.'t of accounts, many of which arc 
small, and no would give a large amount of trouble
ill pro|sirtion to the sum Involved. The receiver has been 
allowed disbursements of every kind, the expenses of night 
watchmen and clerk hire. In making up inventory, etc.; 
and I think an allowance of live per cent, on the $.")1 2.4i>, 
$28.85 and $4,!IOIi.85, in all $3,448.16; and of t -n per cent, 
on the small accounts, amounting to $il.:li:i, will lie a lib 
oral allowance. These two sums amount to fiMkt. In 
addition to this, fjr the 27 days absent from home at 
Hampton, and elsewhere, I will allow a farther sum of 
$200. This, added to the $00;t, makes $K0.‘t In all. at which 
sunt I tlx the receiver's compensation. Of this he lias 
already Is-en paid $000. leaving a balance of $20:1.

This dis-s not Include excuses of coining here on 
this application.

6

3
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ALLAN v. ROWE.
Landlord a ud l eu ml—lliuhlunj Erected for Trade VurpMee—ltiuhl of 

llemoviil—Injunction.

The liesee of Unit under u lento- renewable from term to term at hie 
option, attixed to the Boil a dwelling-house with a shop in the lower

Held, that hie arte under the circumatanc.ee furnished evidence of hie 
intention to annex the huildmu to the freehold, ami that its removal 
by him waa reatrainable by injunction.

Ihirnn v. It'll lard (I) and Fotrler v. Fowler (2) diatinipiiahed.

Till* was a milt by it landlord for an injunction to 
rout rain liix tenant from removing a building er-cted by 
the latter during Ilia term. Tin- farts are fully staled in 
the judgment of the Court Argument was heard the 
l'.ltll of September, 18114.

I'liyulry, tj.C., and II". II". A Him, for the plaintiff.
Hurle, Q.C., and It. Barry Smith, for the defendant.

1894. October 16. Barker, J. :—

The bill was tiled ill this ease to restrain the defen­
dant Howe from removing a house from a lot of land ill 
the eity of Moiirton, of wliieli he was the tenant under 
the plaintiff. I granted an ex /wife injunction at the 
commencement of the suit, which, in an application to 
ilissidVi-, and after hearing the parties, I continued until 
tin- hearing, for reasons which I gave when disposing of 
that motion. On the hearing Is-fori* me it npjM-urcd that 
the facts are as follows : By an Indenture, dated Au­
gust llltli. 1890, the plaintiff demised to the defendant 
Howe a lot of land on the south side of Main Ktreet, in the 
city of Moncton, for a term of 12 years, at a yearly rent 
of |125, payable Quarterly. At the expiration of this term 
the lessee has the right to extend the term for eight years 
on inlying an additional rent of $5 a year, and on the ex­
piration of tin- eight years to further extend the term for

1894.
Oetobtr 10.

(1) 1 Pug. 858. <») a fa*, tss.
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1894. live years on " g an additional $5 a year, and ho on,
allin at tlie expiration of each live years, to extend for another
rowk. five years on |aiying an additional rent of #.'> a year ; so 

Hark r. J. that the lessee really has the right to a perpetual lease 
if he chooses to pay the advanced rent. The lease con­
tains a covenant for the payment of the first twelve 
years' rent, a covenant against carrying on noxious trades, 
or the sale of liquors, a proviso for re entry for non-pay­
ment of rent in arrenr sixty days; and U|h»ii such re-entry 
the lessor is to have and hold all buildings and improve­
ments thereon standing. Howe entered into possession 
under the lease and paid the rent. The lot of land In 
question is in the central and husiness portion of Monc­
ton, and has a frontage of about 20 feet on Main Street 
and extends hark about 80 feet. The lot when Howe 
leased it was vacant. He soon afterwards erected a two- 
storey wooden house upon it, and it Is in reference to tin- 
removal of this house that this suit arises. Before com­
mencing to build, an excavation for a cellar under the 
main building was made about 20x98 feet, and extend­
ing the entire width of the lot on the street line, at which 
part the excavation was about five feet deep, while at the 
rear it was about three. l*art of the earth so excavated 
was removed from the lot altogether, and part was used 
in tilling in an old cellar, a part of which was on this lot, 
and the remainder on an adjoining lot, owned also by the 
plaintiff. In the cellar so excavated, mudsills eight inches 
square were placed, fastened together at tile ends ; and 
on these stood a number of |s>sts about six or seven feet 
in height, arranged at intervals all around. These post s 
were spiked to the mudsills, and on top of them rested 
the sills of tin- main house, which were also spiked to the 
posts. So that the mudsills, posts and house were all fas­
tened together and formed one structure. The house was 
then erected in the ordinary way. As an addition to the 
house, Howe removed from some other place a wooden 
building to the rear of tills lot, and placed it on blocks on 
top of the ground. He widened it some six feet so as 
to make It cover the whole width of the lot, raised tin- 
roof and connected the roof with the roof of the main 
house, giving the whole structure the outside app-a ranee

9
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of one Imililing. The sise of I hi* added building, when 181)4. 
completed, wae about llOxlli, and it bad three storey», two aman 
of which were used in connection with the lower storey Row*, 
of the main building, and the third as a part of the upper u.rkir, j 
storey of the main building. The main building was fin 
ished as follows : The lower storey was used by Howe as 
a shop, In which lie carried on Ills business as a plumber, 
and in connection with which he also used the two lower 
storeys of the back building ; while the up|s-r storey of 
the main building and the upper or third storey of the 
other building were together finished as a tenement. They 
consisted in all of seven rooms, four in the front and 
three in the rear, besides a water-closet also in the rear 
building. Tin- front building was completely finished, 
plastered, |iainted, the walls papered, and direct com­
munication made with the back building, in which the 
kitchen and two other risuns were. This tenement was 
supplied with water from the street main, and the water- 
closet was connected with the Main street public sewer ; 
the water pipes and sewerage pipes necessary for 
these purposes having been put in by Rowe when con­
structing the house, ami as necessary for ils convenient 
use and ocru|nition. He also placed in the cellar a fur­
nace, from w hich hot air was conducted to the upper part 
of tlie house through registers. This tenement was occu­
pied by a tenant until recently at a rental of fL’II a month.
Tlie spaces between the upright [sisls in the cellar were 
tilled in by two-inch planks placed outside of the posts, and 
kept in |Kisition by being fastened where required, or by 
the pressure of the earth where that means availed for 
the pur|Hisc. It was stated in evidence that this was a 
usual way of building such houses by those who built 
dwelling houses, on their own land, and that the usual life 
of mudsills such as these, exposed as they were, was about 
twelve years, when they would require renewing, and 
that it was a simple job to remove tlie plank sides of the 
cellar, and substitute brick or stone. It also ap|s-ared In 
evidence that the removal of houses of this description 
was not unusual, and that It could Is* done without much 
difficulty. In the ease of this one the back building re­
quired to lie torn apart and disconnected from the front,
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1801. Mini the posts supporting the front building required to be 
Allan torn apart and disconnected from the house sills, and the 
Bowk. water and sewerage piping disconnected. By means then 

Barker. J «f jack screw» and other appliances the building could be 
raised ami moved, the permission of the City Council for 
the necessary occupation of the street for the purjiose be­
ing first obtained. Howe in his evidence stated that the 
total cost of this building was about $1,800.

The defendant Howe claims the right as en him­
self and his landlord, the plaintiff, to remove this house 
and buildings at any finit1 during his term, and this is the 
sob1 question involved in this suit. Judicial decisions 
both in Kngland and elsewhere have varied so much in 
determining the limits within wlicli the maxim“qulcquid 
plantatur solo, solo cedtt ” should be applied as betwe *n 
landlord and tenant, that one cannot, except in very plain 
cases, feel altogether free from doubt. It does, however, 
seem clear that of all the classes of cases in which this 

of fixtures can arise, Courts have allowed the 
greatest latitude and indulgence in favour of tenants as 
against their landlords. Lord Kllenborough laid down 
this rule in EUrvx v. MinrCS), and it has never been de­
parted from. Neither can it be said at the present day 
that the maxim to which J have referred is one of univer­
sal application. Other considerations than a mere affix­
ing to the soil, enter into the determination of the vari­
ous eases which avise. Take, for instance, all that class 
of fixtures known as trade fixtures. There are numerous 
instances to be found where, though affixed to the soil, 
in the sense in which that phrase is used in the authorities, 
and actually intended to be so affixed during the demised 
term, they are nevertheless removable by the tenant. The 
various kinds of machinery used for the purposes of trade, 
and the buildings used as accessories and which require 
an affixing to the soil for their use, are familiar instances 
of this. In this present case, 1 have myself no doubt that 
the front and main building was to all intents and pur­
poses affixed to th • soil, and that tin* added building, with 
which It was structurally connected and as a part of

(3. 3 East, *H; 8 Smith's L. C. 100.
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wliivli it was lined, became also a Mixed to tile noil, though 
it rested upon blocks not let into the soil. Mi*. Earle 
frankly admitted this proposition, and I shall therefore 
not elaborate it. Neither is this a case of trade fixtures. 
As pointed out by Kimlej sley. \\< in Whitehead v. tine 
nett (4), there is a great difference between buildings used 
for the purposes of trade, and trade fixtures. This pro­
position was also frankly by Mr. Earle ; so. I
need not waste time in discussing questions which, it is 
conceded, do not arise in the ease. We have, therefore, 
to deal with the case of a tenant's rights to remove build 
ings erected by himself which are not trade fixtures, ami 
which were a Mixed to the soil by the tenant when he built 
them and so remain. I have carefully examined all the 
cases cited at the hearing, and many others in addition ; 
and I have not been able to find one where it has been 
held, in the absence of contract between the parties, or 
some right established by statute, that a tenant had a 
right to remove such buildings, except where they were 
assessory to trade fixtures which were removable; for 
instance, buildings aMixial to the soil, but used for the 
protection of trade fixtures, or for some other purpose 
connected with them, and to aid in their use ; in which 
latter cases, if I read the authorities correctly, it is im­
material whether the buildings be large or small, or built 
of wood or . Take the case of Wake v. Hall lot. 
cited by Mr. Earle, as an illustration. There the build­
ings were of brick or stone, and with foundations sunk 
to a considerable depth (nee page 21Mb. Though this was 
not a case of landlord and tenant, it was sought to have 
it governed by the principles applicable to that relation. 
Lord Helborne, at page .‘Mil, is thus re|mrted : ** Not much 
light for the determination of this is rin my
judgment! derivable from the law of removable fixtures. 
Ihiildings of this character are certainly not removable 
fixtures, as between landlord and tenant, without a con­
tract to that effect (unless they come within the dial sec­
tion of 14 & 15 Viet. e. 251, whether they are erected for 
trade or for any other purpose. I do not dwell upon this

:1H94.

Barker, .1

(4) 27 L. J. (N. 8.) Ch. 474. (6| 7 Q. B. D. 295.
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18W4. (which 1 have always understood to lie clear law), because 
Allan it is very satisfactorily dealt with by the able judgment 
Bowk. of Vice-Chancellor Kindersley in Whiivhvml v. Jini-

Darker, j W’/t (<$).................Xs between landlord and tenant, the tenant
n the buildings which he erects part of that land in 

which he has *lf an estate in possession, the rever­
sion being in the landlord. It is by virtue of his tenure 
of the land, and of the terms of that tenure, that he is 
ton the one hand! enabled to erect such buildings, and 
(on the other hand) prevented from pulling them down. 
He cannot commit waste, < the only reason, that
I am aware of, why he « pull them down and re­
move them during his term.”

In v. Tiip/xr(7), decided in a country where
it is recognized, as I shall hereafter point out, that the 
< h are the same as with us and different from
those which exist in older and longer settled countries, 
the doctrine to which 1 have alludis! is affirmed. After 
citing Lord Kllenhorough's classification of cases in Kitten 
v. Main8), Hums, J.. in delivering the judgment of the 
Court, says : “ If tin* barn in this case had been erected 
by a person who was merely a lessee of the premises, then 
the question would be whether the erection was for the 
purpose of a trade or for agricultural purposes, for there 
is a distinction to Is* drawn in this respect, even in the 
third case and tenant) put by Lord Ellenbor-
nuglt. If the erection is for agricultural purposes, then 
it is. as between bindlord and tenant, a question whether 
the building is attached to the soil or not ; and if resting 
ii|n»ii the soil merely by its own weight, or not attached 
to the soil in any way. the question is to Is* decid 'd 
favourably to the tenant, and the question is not whether 
the erection was intended to be temporary or so long as 
the tenant enjoyed the premises, or to enable bint the 
more advantageously to carry on the business of farming. 
We know that farming o|ierattou* cannot projierly be car­
ried on without sufficient barns; but if a tenant who takes 
a farm without a sufficient barn, lieing under no obliga 
tion to build and leave a barn at the end of his term, yet,

(0) 27 L. J. (N. 8.) Ch. 474. (7) 10 Ü. C. Q. B. 414. (8) 3 Eut, 88.
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for liîh own convenience and to render the farm heuettcial 
to him, does build a barn and attaches it to the freehold, 
lie cannot afterwards remove it. If he takes care not to 
attach it to the soil, then it evinces an intention on his 
|inrl that lie never intended it to lie more than a personal 
chattel ; and, though It be necessary to enable him the 
better to carry on his farming occupations, yet, as his 
occupation of the projierty is but temporary, the burn will 
lie considered as but ancillary to the |s-rsou, and not 
to the property. In the case of trade fixtures erected by 
the tenant, though they be erected as attached to the free­
hold, yet they are considered as in-rsonal property, on the 
ground that they are ancillary to the trade carried on by 
tin* person, and not ancillary to the freehold.” In the 
same case, ut page 4ti‘J of the report, the Court say : “In 
the case of the tenant occupying for pur|sises of trade, 
physical annexation ibs-s not constitute the erection juirl 
of the frc'hold ; neither tines it do so in the case of the 
owner who puts up erections as ancillary to the trade. 
In tile ease of the agricultural tenant, his intention whe­
ther the building shall be treated as a part of the free­
hold is evinced by the fact whether there be a physical 
annexation.” This case was decided nearly forty years 
ago, and at that time the difference between the methods 
of affixing buildings to the soil In this country and in Eng­
land was isiinted out in the same way as was done by the 
Supreme Court of this Province in Ihinni v. \\ illm il (Hi. 
In Van \i’mh v. Pncanl(10), a similar came
before the Supreme Court of the Vnlted States. In that 
case a tenant built a house two storeys high on a lot In 
the City of Washington ; there was a atone cellar founda­
tion under the main building and a shed attached. The 
tenant, who was a carpenter, erected the building with a 
view to carrying on his business as a dairyman, and as a 
residency for Ills family and servants engaged in the busi­
ness. After reviewing English authorities and alluding 
to the distinction drawn by them between trade and agri­
cultural fixtures. Story, J„ save (il): “ Then, as to the reel 
denee of the family in the house, this resolves Itself into

181)4.

(0) 1 Pug. HISS. , (10) 0 Peten, 141. (It) At p. 148.
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Harktr, J.
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tin- same consideration. If the house were built priuei- 
pall.v for a dwelling house for the family independently 
of carrying on the trade, then it would doubtless be 
deemed a fixture, falling under the general rule, and im 
movable. Hut if the residence of the family were merely 
an accessory for the more beneficial exercise of the trade, 
and with a view to superior accommodation in this 
particular, then it is within the exception."

Applying the principle of these cases In tile present 
one, I should feel justified in holding that the building in 
question was not removable by the defendant Rowe, and 
that the plaintiff laid a right to have him restrained from 
doing so. I alii, however, referred to the cases of I fan III 
v. \Yillnid lit!) and Foirfar v. Fowlrr (RH. which are of 
course binding upon me ; and it is argued that these cases 
settle it as law that it is always a mere question of inten­
tion whether the alleged fixtures will be held to be so or 
not. These were not cases of landlord and tenant, though 
they are in accord with I in hi v. Ilni/ari 14). In I lornn v. 
W'illanl, the Court extended rather than narrowed the din- 
trine by which buildings are said to be affixed to the free­
hold, and die obvious distinction between the case of a 
tenant for years and the owner of the soil is point -d out. 
If you substitute the agreement to the lot in
that case for the lease in this case, the circumstances of 
Hie two are " it identical, except that the building here 
lias tin- characteristics of permanence in a milch greater 
degree. All that that case decides is that where a party 
owning land builds on liât land, with an apparent iuten 
lion that the building should become part of the land, 
it will become so whether it is affixed or not. So, in 
Foil in' V. Fowler, It was held where the structure was not 
affixed that the Inieiilion would govern. I am unable, 
however, to see in either of these cases, or in 11 olio ml v.
11 whiion tlSl, on which they were decided, anything to 
warrant tin* proposition that where buildings, as in this 
case, have been in fact affixed to the freehold they would 
still retain their character as chattels because it was the 
tenant's intention when lie built them that they should

| 1 Png. Sits. 
| i Pap, 468.

(141 fl II. C. C. P. 88*2. 
(1M L. R. 7 C. P. S2S.
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ilu wo. Tlivn*. of course, may In* cases when? 1111 under- 
shiiuling, eipms or implied, might 0x1*1 between the 
landlord and tenant by which such lmlldiug* would not 
liecome part of the freehold ; hut, In the absence of that. 
I am unable to *eo how It can In- «aid. in a cane like tlii*, 
that the tenant who doe* affix to the freehold building* 
not trade fixture* ha* not thereby, a* the Court, in Hun 
mil v. 7’n;i/»r ilill, way, evinced hi* intention that they 
should be *o affixed anil become part of the hind.

In Whitilii’iul v. Ih’niii'II 117), an authority which ha* 
the endorsement of laird rielbonie la HuAr and Hull list, 
and which ha* ever since Ih-oii considered nettled law, It ap­
peared that a leaae wa* made for twenty-one year* from 
Hepteiul*‘r, 1NÔÇ, of certain real estate, upon which the 
tenant erected certain brii-k building*, which were lined 
by him for the purisme of Id* hn*inew*. In 1NÔ7, and dur­
ing the term, the tenant wa* aboul removing the Imild 
ing* a* in till* ease. whereu|*in an injunction wa* applied 
for to re*traln him. In deciding till* motion, Kinder*ley. 
V.C.. after alluding to the broad distinction tie tween 
mule fixture* and building* used in trade, *nv* : "Hup 
|ai*e the case of a building or nten*ll will ill, by the rule of 
law, a tenant might remove a* a trade fixture. If there I* 
anything which i* a mere accessory or adjunct to It, and 
ha* no other existence or pur|Hi*e, then, if you may re­
move the principal tiling, you may al*n remove the acces­
sory. Among the many rases ii|*in ibis subject, there I* 
not one which ha* determined that, even In the niiml 
favourable rirranmtauee*of landlord and tenant, a tenant 
ha* II right to remove any building which he Ini* erected 
merely heeuu*e It I* mud only for the pur|si*e* of trade ; 
and 1f the argument iiwed In till* case I* allowed to pre­
vail, It can only do *o lu «iicti a manner a* may lie fol­
lowed up to It* legitimate eon*e<pienceH ; and it would he 
laying down a rule that whatever a tradesman erected, 
however wnlwtaiitlal and however firmly let Into the free­
hold, yet, If the Identity I* |>ro*orved. the tenant might 
remove It. Such a rale '* establishi-d nowhere. Not only 
i* there no wuch decision, lint then- I* not even a dictum

tilt) 10 U. C. Q. B. tit. (171 87 L. J. (N. B.) Ch. 474.
(18) 7 Q. B. D. 80S.

VOL. 1., * B.K4
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1804. that van hear an.v such construction.” It Ih true that In
Allis that caw thu buildings In quottiiin ware hallt of brluk or
Howl. stone, anil may have lieen |ura|iahle of renioval without 

usrkïûj. a destruction of the fabric, and in no other way than by 
taking down the structure and removing it ax xo much 
building material. However much the difficulty or ex- 
Jieiixe in the way of removal may be a factor in determin 
Ing the intention of the party who erected the xtructure, 
this is not, to my mind, the ratio iliriilniili of thix case. 
Tile principle, in mv opinion, appliex equally to a case 
like tile present, w here the building in Question lx ximply 
a dwelling iiouxe w ith the lower storey used as a shop, 
admittedly affixed to tile freehold, not a trade fixture, and 
built in the way such houses are usually constructed In 
tills country by owners of the land for their own occupa­
tion, and with the additional element, which wax wanting 
in Whitehead v. Hriinctt. that the tenant held an absolute 
right to hold the land in perpetuity. I should myself 
come to the same conclusion under the rule laid down by 
Lord Blackburn in Hnlliinil v. IIis/yxoa I lit). At page 334 
he ways : “ There is no doubt that the general maxim of 
the law is, that what is annexed to the land becomes 
part of the land : but it is very difficult, if not impossible, 
to soy with precision what constitutes an annexation suffi 
rient for tlvlw purpose. It is a question which must de­
pend on the circumstances of each case, and mainly on 
two conditions, ns indicating the intention, viz., the do 
gree of annexation and the object of the annexation." 
And at jutge 335 the same learned Judge says : “ Perhaps 
flic true rule is, that articles not otherwise attached to 
the land than by their own weight are not to be consider­
ed as part of the land, unless the circumstances are such 
as to show that they were intended to be part of the land, 
the onus of showing that they were so intended lying on 
those who assert that they have ceased to he chattels, 
and that, on the contrary, an article which is affixed to 
the land even slightly is to lie considered as part of the 
land, unless the circumstances are such us to show that it 
was intended all along to continue a chattel, the onus

(19) L. R. 7 C. P. 82H.
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lying on tlnwe who contend flint It I* n chattel." Thin 
caw wan one of mortgagor and mortgagee ; but, aasuming 
that the rule laid down 1* applicable to the relation of 
landlord ami tenant, how has the defendant Kowe here 
disproved the pr/witi facie caw against him arising from 
the building being affixed to the soil ? How has he dis­
charged the onus of proof that the building, though ad 
mlttcdly affixed to the soil, still retains its character of a 
chattel removable at his will ? For reasons which I have 
already mentioned, and which I need not recapitulate, I 
think lie has not done so. On the contrary, I think, and 
so find, that, in affixing the buildings to the land as he 
did. the defendant Kowe Intended them to become [wirt of 
the laud and remain there. It was the only way In which 
he could make the land useful. In arriving at this con 
elusion, I do not wish It to Is- said that I have ignored the 
declarations of Kowe as lie gave evidence of them In refer­
ence to removing the building, at or about the time the 
parties were negotiating as to tile terms of the lease. 
That such declarations were made is denied by the plain 
tiff ; but. assuming that they were made as the de­
fendant Kowe states, I am unable to attach any weight to 
them In view of his actions. If he Intended building a 
house removable at will, I can only conclude that he 
either abandoned that Intention, or else that, without be 
ing aware of the results, he erected it in a manner which 
defeated his Intention as expressed. I am unable to see 
how a dwelling house erected by a tenant for years on the 
demised premises in the way this one was run retain its 
character as a removable chattel, simply by the declara­
tion of the tenant, before the building was erected, of his 
Intention that such should be the caw.

In my opinion this building is not removable by the 
tenant Rowe.

As a second point, Mr. Earle contended that the 
plaintiff was sustaining no damage by the removal, and 
that for this reason no injunction would be granted. 
Home evidence was given by Rowe that he intended, as a 
security to the plaintiff for his rent and taxes, replacing 
tills building by another to lie used as a photograph sa 
loon. I do not attach any importance to this. Neither do

1894.
Allan 

Rowe. 

Barker, J.
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1N1M. 1 tliiuk the cti»' of Dnhn ty v. AlUntnn'M) applicable tu
vi.LâK thl* oui-. If tlu- building erected by Howe was not ré­
sout niimibli- wllliout pbhtitlff's consent, us In my opinion It 

iitrki-r,j. was not, I think lie hail a right to t-ome here ami have 
the removal prevented. This was the eourse adopted ill 
W’liitilxilil v. Hnmtit (21), and other eases.

Mr. Earle also contended Unit plaintiff was estop)n-d 
by acquiescence from asking the intervention of this 
Court. I intimated to him at the argument that I thought 
the plaintiff has not been guilty of much laches. Ill 
about nine or ten days after he was first made aware of 
Howe’s intention to remove the building he applied for tlo­

tion. The idiief complaint was, that when the plain­
tiff was first made aware of Howe's Intention, lie did not 
in any way protest or assert any right; and that if he had 
done so Howe would not have disconnected the two build 
ings or made the other preparations for removal. What 
Howe did. In- did as claiming a right, anil not because 
plaintiff did not assert his rights. It is not usual for per­
sona to advertise to their op|«nu-nts their intention to 
apply for an injunction when the only effect would Is- to 
hasten the aeeompllshmeiit of the net sought to Is- re­
strained. I think there was no acquiescence.

1 think the injunction restraining the defemlant Rowe 
from removing the building In ipiestiou should la- made 
perpetual, and plaintiff must have a decree accordingly, 
with costs.

(201 » App. Cm 70.1 (21) 27 L. J. (N. S.) Ch. 474.
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AH KAHN v AH KAHN et al

Deed—Estate—Provision laeaneietrnt irilh Estate Granted by Premier* 
and Habendum—Construction.

Land wm corn eyed by A. and wife by deed for the expressed considera­
tion of £25 to their daughter and her husband and “ their heirs 
forever, and to them only.' “ To have and to hold to them and their 
heirs only, to their sole use and benefit and behoof forever. And be 
it remembered that the said ( grantees) shall not sell, grant nor bar 
gain the said lot of land nor any part or portion thereof, bul that it 
shall be kept to the trne intent and meaning of within."

Held, that the grantees took an estate in fee simple.

Till* wiih ii wilt In-might by I lie plaintiff. a* widow of 
Richard A Ileum, for an inlmeiimiretiient of her dower In n 
piece of hind formerly la-longing to her liindanid under a 
ion vein lire to him and III* former wife Martha, from one 
•Iona* Fltiherhert. The only point wa* whether thl* eon 
voyance vented In Hiehard and Martha Alienrn an e*tate 
ill fee Himple. or a life estate, a* It wiih admitted that In 
the former nine the plaintiff would la- entitled to dower. 
The deed In ipieatlon I* wifllrientlv recited In the jaJg 
nient of the Court.

A. H. Connell, for plaintiff.
/>. ,1/e/,. Ft nee, for defendant*.

1M94. October 16. Hahkkh, J. :—

The only point Involved In till* cime l* the eonatruc­
tion to la- placed on a certain deed from one dona* Fitx- 
herbert and Abigail Fltiherhert, hi* wife, to Richard 
Ahcarn and Martha A beam, hi* wife, not out at length In 
■i-ction two of the defendant*' «newer. The bill wa* tiled 
for an allotment of dower In the land conveyed by thl* 
deed ; and at the hearing conum-l for both partie* ad 
milled that the only point to la* determined wa* whether 
thl* conveyance operated wo a* to convey the fee In Ahearn 
and w ife, a* contended by the plaintiff, or only a life estate, 
a* contended for by the defendant*. In the tirai caw-
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isi)4. It wiis iiiliiiittuil that the plaintiff was entitled to dower, 
»**»* and In the second case It was admitted that the hill must 
Assis» he dismissed. Tlie conveyance in question is dated Au- 
a-Tkêr.1 gust 4th, 18511, and, for an expressed consideration of t-5, 

the receipt of which is acknowledged in the deed, conveys 
the land by the following language : “ Have granted, bar­
gained, sold, released, aliened and continued, and by these 
presents do grant, bargain, sell, release, alien and con 
firm unto the said party of the second part, and to their 
heirs forever, and to them only, that piece or parcel of 
land," etc.; (here follows the description of the premises) 
“together with all and singular the hereditaments and 
appurtenances thereunto belonging or In any wise apper­
taining, and the reversion and reversions, remainder and 
remainders, rents, issues and profits thereof, and all the 
estate, right, title, interest, claim and demand whatsoever 
of the said parties of the first part In law or In equity of, 
in and to the above bargained premises, to have and to 
hold to the said party of the second part and their heirs 
only, to their sole use and benefit and lielioof forever. 
And hi* It remembered that the said ltiehard A beam or 
the said Martha Alienrn shall not sell, grant nor bargain 
the said lot of land, nor any jairt or portion thereof, hut 
that it shall la* kept to' the true intent and meaning of 
within."

Mr. Vince contended that by a true construction of 
this conveyance, as well as by the evident intention of 
the grantors, a life estate only was created In the gran­
tees, with a remainder over to their heirs as though they 
had been mentioned by name ; and as 
this intention, lie relied upon the absence of the word 
“assigns" ; and also upon the fact, which was admitted, 
that tlie grantee, Martha Alien rn, was a daughter of the 
grantors ; and also upon the last clause In tlie Instru­
ment. which was, as lie contcndis), a restraint ii|hiii alien 
alion by the grantees.

It was not very strenuously urged that the words ill 
the granting clause of the deed, if uncontrolled by other 
1 Kiris of the instrument, were not apt and sufficient words 
to convey an estate in fis- to the grantees. Tlie language 
Is, I think, technically accurate for Hint purpose. A con

5263
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veyauoe to A. mid his heirs creates a fee. and if you add 
the words “and to them only." ns here, It Is still a con­
veyance to A. and his heirs, and that conveys an estate in 
fee. Watson, in his Equity treatise, p. INI, says : “ An 
c-state in fee simple Is projierly created by a limitation to 
a |H-rson and his heirs. The word • assigns ' is usually 
added, but Is not necessary. I "n less the word ‘ heirs,’ 
being tile pro|s-r word of limitation. Is- used, a life estate 
only will, as an almost universal rule, In- created under a 
deed." Nee llolliililil v. Orrrtoil ill.

It must In- assumed, therefore, that when the word 
“heirs" Is used, all intention of creating only a life estate 
is negatived. Particularly is that the case w here the ha­
bendum clause corresponds, as it dis-s here, to the grant­
ing clause. Tills conveyance professes to In- made, an.l 1 
must take it as having actually been made, for a valuable 
consideration, and as an ordinary purchase, and not In 
any way, as Mr. Vince contended, as a gift from the gran­
tors to their daughter and for her benefit. If. however, 
the fact were as he contends, the argument would, I 
should think, be stronger, In evincing an Intention toliene- 
fit the daughter by giving her the more valuable estate 
than merely one for life. The construction is, however, 
not to In- arrived at by such considerations. Nee Arrhrr 
v. I’rquhart (2) ; Mri/rr» v. Mnnh I3| ; (hr ut on v. 
William* (4). In these two last mentioned cases the ha­
bendum clause was Inconsistent with the premises or 
granting clause; the hitter, however, was held to prevail. 
In (hr*toil v. William* 141. Robinson, < ",J„ says: " But no 
doubt it has been a rule very eurl.v laid dow n, that a deed 
is to In- construed most strongly against the grantor, and 
that when lie has by the premises in the deed most 
plainly granted an estate to A. and his heirs, he cannot 
retract that dis|Hisitlon by using words in tile hals-ndum 
utterly Incoiialwtent with the grant of such an estate." 
Tin- same learned Judge In .Urf/rr* v. \lai*li Id), In s|s*ak- 
lug of the same rule, says: “ This ride, it Is said. Is a cons— 
quell re of the maxim, that deeds shall be construed 
most strongly against the grantor, and therefore that lie

1H94.

Ahkarn. 

Barker, .1.

(1) 16 Beav. 480. 
•*2) *23 Ont. *214.

<H> » U. C. Q. B 24*2. 
(4) 16 l! 0. Q B. 405.
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1894.

Murker, .1.

shall not lie allowed to contradict or retract, liy any sub- 
sequent purl of tile deed, the gift made III the premises. 
And it is in many hooks given as tile common illustration 
of this rule, that If land were given in the premises of a 
deed to A. and Ids heirs. Iialienduiu to A. for life, the ha­
bendum is void, because it Is utterly repugnant to and 
Irreconcilable with the premises."

It seems clear, therefore, both ii|hui principle and au­
thority, that even where the habendum clause is repug 
mint to the granting clause, the latter prevails as deter­
mining the nature of the estate evented. .1 fortiori would 
this be tlie case where these two clauses agree, and the 
only reason for cutting down their effect is bas'd upon 
a such as that found In the concluding
this conveyance, and by w hich the grantees are sought to 
Is- restrained from selling the land in question.

Watson, al page U00 of Ills (*oiupendluiu, lays down 
this rule : “A tenant in tail cannot, any more than a ten­
ant iu fi-c, be restrained by any proviso, limita­
tion or otherwise from exercising his right of alienation, 
unless in those eases in which estates have Is-en granted 
by tile crown to particular families in tail as a reward 
for services, or by the country by s|s'cial acts of purlin 
ment;" for which rho author cites a number of authori­
ties, to which may Is* added /h* (Inn. Hiixtrr v. line 
trriSl. which is identical In principle, though not in 
its facts. See also IAliro V. Walker (til, where a similar 
clause was held void as lielng altogether repugnant to 
the grant.

I think this conveyance carried the fee to the grantee 
and not a life estate, in w hich case, as admitted by coun­
sel, plaintiff is entitled to her dower.

(.it t All. l:tl. (.1) 14 Or 110.

7860 4
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LE BLANC v. SMITH.

Practice—Death of Plaintif—Di*mi»*al of Dill—Co»ti—Supreme Court in 
Equity Act, 1890 (53 Viet. c. 4), $. 98.

Where, on the death of a sole plaintiff, the Court, on the application of 
the defendant, orders that the legal representatives revive the suit, or, 
in default, that the bill stand dismissed, such dismissal will be with
oui ooels.

Thin wan un application made under the Supreme 
Court in Equity Art, 1890 (53 Viet. c. 4|, s. 98 (1), for an 
order that the legal representatives of the deceased plain­
tiff revive the suit, or, that the hill he dismissed. The 
facts fully appear in the judgment of the Court. Argu­
ment was heard October Kith. is'.M.

C. A. Palmer, Q.C., and Wcluh, for the motion.
A. /. Tntrmav, covtra.

IH04. October lit. Bahkek, J. : —

The summons was issued in this suit on the l.'lth of 
January, 1893 ; the hill was tiled and served on the 20th 
of March, 1893. and the answer was filed and served on 
the 27th of May, 1893. The plaintiff died on the lltli of 
June, 1803, since which time no step has been taken. This 
is an application made under sect. 08 of the Hupreme 
Court in Equity Act, 1890 (1), for an order that the legal re­
presentatives of the deceased sole plaintiff should revive 
the suit within a limited time. or. that the hill should he 
dismissed. The only question which arises is. whether 
the bill should he dismissed with, or, w ithout costs. Notice 
of motion was served ii|M»n the administratrix of the de 
ceased plaintiff, and upon his children, and they appeared

(1) “ When a nuit abates by the death of a sole plaintiff, the Court, 
upon motion of any defendant made on notice served on the legal 
representative of the deceased plaintiff, mav order that such lettal 
representative do revive the suit within a limited time, or that the bill 
be dismissed ; on the death of one or more of several plaintiffs or defen : 
dants in any suit, where the cauae of action shall not survive, it shall 
only abate as to the person or persons so dying. ”

1894.

October HI.
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by Mr. Trueman, as counsel, and objected to any or­
der dismissing the bill with costs. My attention 
was turned to several authorities, which, with some 
others, I have examined. The result has been that I think 
Mr Trueman's contention is correct : and the order must 
he made in the terms asked for by him. The section in 
«jilt is copied from English < ’haneery Order xxxii.. 
No. 4, passed the 8th of May, 1845. See Morgan's Chan­
cery Orders (2). The principal cases relied on were 
Vhmrirk v. />//wvt(3), decided in 1840 ; Lev v. Lni4), 
decided in 1842, and Hill v. Haunt (51, decided in 
November, 1800. In the first of these cases the Master 
of the Rolls made the order without costs, and in hr v. 
hr {A), the Vice-Chancellor refused to make any order at 
all. Roth, however, agree in thinking that no costs 
should be given. At all events the Vice-Chancellor in the 
bit ter case, after reviewing all the cases, gives what seems 
to my mind unanswerable reasons for the rule which I 
have intimated as the correct one. It is to be recollected, 
however, that in both of these cases the main question 
was whether the Court could make any such order at all. 
No doubt it was owing to this difference of opinion that 
the order of 1845 was passed. That settled the power of 
the Court to make the order, and no doubt would have 
also settled this question of costs if the consensus of opin­
ion in the two cases I have mentioned had not rendered 
it unnecessary. Then came the case of Hill v. Haunt (5) 
in 18110, and there Vice-Chancellor Wood holds expressly 
that the practice is to make the order without costs, and 
says that the Uird Justices had so held, although 1 cannot 
find any rejnirt of such a case. In a note to the above 
order in Morgan i2i, in w hich the author cites Hill v. Haunt 
as his authority, he says : “ When executors decline to 
proceed with the suit the dismissal will in all cases lie 
without costs'*; the last two words lieing italicised. 
This is. to my mind, entirely according to the reason of 
the thing.

Mr. Calmer sought to draw some distinction between 
a case where the property, or fund, to which the suit

(‘il Eil. 1M2. fiOU. 
(8) 8 Bmv. 2(H).

(4) 1 Here «17.
<r>| 7 Jar. (N. 8.), 42.
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related was in the custody of the t'ourt, or the moving 
party, as here, in which case lie contended that the costs 
could he taxed and made In some way a charge on the 
property. I see no reason for drawing any such distinc­
tion, neither do I think the authorities, upon which lie 
relied, sustain that view.

There will be an order that the legal representatives 
of the deceased plaintiff do within one month from ser­
vice of this order upon them revive this suit against the 
defendant ; or. in default thereof, that the plaintiff's bill 
do stand dismissed out of this t'ourt without costs.

BARCLAY v. McAVITY.
(No. 2. See ante, p. 1.)

Practice—Two offert to tuffer judgment for different eurne— Amount recovered 
leee than AreI offer— Coett— The Supreme Court is Equity Act, lnm ,.53 
Viet. e. 4), e. 130—Common Law Procedure Act (c. 37, C. S. S, It.I, ee. 
137,133.

Where two offers to suffer judgment were made et different dates, end 
the plaintiff recovered a sum lees than the tiret offer, he was allowed 
costs of suit up to the date of the second offer.

The defendant may make more than one offer to suffer judgment.

This was an application by the plaintiff to vary an 
order of Mr. Justice Barker. Tile facts are stated in the 
judgment of the Court.

Argument was heard the 22rd of October, 1NII4.

Weldon, Q.C., for the plaintiff.
Palmer, Q.C., and A. H. Hanington, Q.C., for the 

defendant.

1N9+. October .'ll. Barker, J. : —

An offer to suffer judgment for foil was tiled in this 
case on the 22nd day of .lun -, 1NII2, and a second offer for 
$7.r> was tiled on the 17th day of August of the same year.

1894.

Marker. J.

1H91^
Oetobrr 31.
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neither of which wae accepted, and a Huai decree wan made 
for fclti. Iu August lawt an application wan made to me 
by the defendant* fin* an order that they should have their 
coûta incurred after the IKind day of June, telllt; and after 
heai lug the parties 1 made an order to till* effect. It did 
not a|i|>enr on that application that n *econd offer had 
been made, and the morion waa disposed of altogether on 
the ba*l* of there being only the one offer. It aeema that 
when the conta came to lie taxed the plaintiff'* attorney* 
were reminded that a second offer had Iw-en made, and 
accordingly thi* application wa* made to vary uiy pre 
vlou* order, liv directing that the plaintiff should have 
Ills cost* lip to rile date of the la*t offer III*tend of the 
first. A somewhat important ipie*tlon of practice under 
the Act relating to offer* to suffer judgment now arises, 
so far a* 1 am aware, for the first time.

It may be Hinted a* a rule of general application both 
In Court* of law and eipiity that cokIh follow the result, 
and although there limy lie nine* where, for reason* to 
which it is not necessary to refer to particularly, thi* 
Court will deprive even a successful litigant of hi* costs, 
the general rule Is as I have stated. In M iHin'ltnii v. 
/•’»*./• 111, cited on the argument. Lord Cottenliiim said that 
lie was very much di*|Nwed. as a general rule, to make 
the iiisl* follow the result: l «‘cause, however doubtful the 
title might be, or however proper It might lie to dispute 
It. It was but right that the party who really had the right 
should In* reimbursed as far a* giving him the costs of 
the suit could reimburse him ; hut, there was another ob­
ject which the Court must keep in view, namely, to repress 
unnecessary litigation, and to keep litigation within those 
bounds w hich were essential to enable the parties to vin­
dicate and establish their rights. Mr. Valmer referred 
me to this case as an authority by which I ought to !«■ 
governed, and argued that. Inasmuch as the sum recovered 
was less than the $50 for which a judgment was first 
tendered, nil subsequent litigation was unnecessary, and 
therefore tile defendants should not he put to any of the 
costs of It. If I could bring my mind to the conclusion

(1) 8 M. A C. 83H.
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that both offers remained operative, and that, as between 
the two, 1 had a discretionary power, 1 confess the argu­
ment would have great weight ; but as, for reasons which 
I shall presently give, I think the question of costs is to 
l>e determined upon the basis of the last offer, and of it 
alone, 1 do not think the principles of the case cited apply 
here. In making the previous order I thought—and I re­
main of the same opinion—that this was a ease where the 
defendants had a right under the Hu|»reuie Court in 
Equity Act, 1H!H) (2), to tile au order to suffer judgment 
under sect. 127 of chap. 27 C. K. (8). Now, this is not a 
case where the plaintiff is deprived of his costs by the 
exercise of any discretion which the Court may have in 
the matter. On the contrary, by the rule to which I have 
already alluded he is entitled to his full costs, except so 
far as he may Is» deprived of them as a result of the offers 
made to suffer judgment by default. I do not say that 
cases may not arise in this Court where offers to suffer 
judgment may have ls*en tiled and not accepted, where 
the plaintiff might not Is» deprived of his costs altogether;

(2) .18 Viet. c. 4. h. 180. “ Sections one hundred and twenty-seven, 
one hundred and twenty.eight, one hundred and thirty-one of chapter 87 
of the Consolidated Statutes, relating to Proceedings and Practice in the 
Supreme Court, shall apply to all causes and proceedings under this Act, 
so far as the same can be made applicable.”

(8) 8. 127. •• Whenever any defendant in any action, wherein debt or 
damages only are sought to be recovered, shall tile in the office of the 
Clerk of the Pleas an offer and consent in writing, signed by the defen­
dant or his attorney in the record, to suffer judgment by default, and 
that judgment shall be rendered against him as debt or damages for a 
sum by him specified in the said writing, the same shall be entered of 
record, together with the time when the sai îe was tendered, and the 
plaintiff or hia attorney may, at any time within ten days after he has 
received notice of such offer and consent, tile as aforesaid a memorandum 
in writing, of hie acceptance of judgment for the sum so offered as debt 
or damages, and judgment may be signed accordingly with costs ; or, if 
after such notice, a Judge shall for good cause grant the plaintiff a 
further time to elect, then the plaintiff may signify his acceptance as 
aforesaid, at any time before the expiration of the time so allowed, and 
judgment may be rendered upon such acceptance, as if the acceptance 
had been within ten days as aforesaid. 8. 128. Whenever in the final 
disposition of any such action, such offer and consent shall have been 
made by the defendant, and the plaintiff shall not recover a greater sum 
than the sum so offered, not including interest on the sum recovered in 
debt or damages from the date of such offer, the defendant shall have 
judgment against the plaintiff for his costs by him incurred after the 
date of such offer, and execution shall issue therefor ; and the plaintiff, 
if he shall recover any debt or damages, shall be allowed hie costs only 
up to the date of such offer or consent."*

1894.
Barclay

If cAvity. 

Barker, J.
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ISSU. luit w here no riii Ii tinli-r Is made, anil whore he wniilil lie 
haiulay entitled to hi* full posts except for the offer, then, in my 
suavity, opinion, the post* should be regulated by the Apt, and 
B»riur.j. not otherwise. In eoiiMtruing the Act, however. It is, I 

think, useful to recollect that its operation is to deprive 
the plaintiff of a right to full cost* which he otherwise 
had. and it should, therefore, lie held only to apply In such 
cases as by a fair construction of Its provisions are clearly 
within them. It was not seriously contended on the 
argument that more than one offer could not la* tiled under 
the Act. In fact the plaintiff is asserting rights and 
seeking benefit* under the second one, and the defen­
dants, w ho made It, could scarcely la* ex|a*eted to argue 
against its validity. I myself see no reason upon princi­
ple why offers should not tie reia-ated, and 1 can well im­
agine cases—for example, mistakes in calculation or 
ignorance of facts |a*rtinent to the question of damages— 
where all beneficial results of the Art might la- rendered 
nugatory unless a new or amended offer could be made. 
In Miller v. I.okniiini (4), tile Court (minted out that the 
proper course in that case would have been for tin- defen­
dant to have renewed his offer. The original Act, IH Viet, 
c. It), which Introduced this practice, is entitled "An Act 
(kmcernlng Tender, in Actions at Law and Suits in 
Equity " ; and if one may speculate as to the true con­
struction of this Act liv any point* of similarity which 
may exist, either in Its provision or its objects, and those 
which relate to tender or pleas of payment of money into 
Oourt, it violates no rule to hold, that as such pleas may be 
amended, so may an offer to suffer judgment be amended 
by making a new one : See Domett v. l'oitiiy (5). It is, 
however, contended by Mr. Weldon that while It is quite 
competent for a defendant to m ike a second offer, it must 
be In siilwtltuflon of the first, and that only one cun be 
operative. This is. I think, the true construction ot the 
Act, and one of which the defendant ought not to com 
plain, as it imposes no burden u|>on him which in making 
the offer he doe* not consent to take. By making an offer 
the defendant in effect says : I admit that the plain

14) 6 All. 810. (8) 1 C. ,t Mar». 466.
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tiff is i-ntitlfti to recover so much money ngainst me, and 
I am willing that lie shall enter up a judgment against 
me for that sum with Ills costs up to this time, and I keep 
tills offer mien for ten days from notice of It. It Is, how­
ever, to lit* understood that If not accepted the offer is not 
to Is- evidence against me: ami, if the plaintiff recovers 
less than the amount for which I now offer a judgment, 
he shall only have Ids costs against me to the date of the 
offer, and I shall Is* entitled to mine after that date. Put­
ting the Act anil offer together, this Is exactly what they 
mean. Now, this offer Is entirely a voluntary tiling on the 
defendant’s part, and It Is made solely for Ills own advau 
tage. He pays nothing, and does not offer to pay any­
thing: and. when the offer Is thus made, the Act, without 
any consent of the plaintiff, takes away from him his right 
to full costs unless lie recover a sum greater than that 
mentioned In the offer. Xlr. Palmer's argument will ls> 
most clearly stated hv an Illustration. It Is tills: Suppose 
a defendant at three different stages of a suit tiles. Ural, 
an offer for $50; second, an offer for $1IX); and third, one 
for $150, no one of which Is accepted ; If the plaintiff re­
cover* less than $150, hut more than $100, lie Is only en 
titled to costs up to the date of the last offer ; if, however, 
he recovers less Hum $100, anil more than $50, he will only 
be entitled to Ills costs up to the date of the second offer; 
and if less than $50, then only to the date of that offer. 
In other words. In .applying the Act to n sole offer, he 
says precisely what the Act does ; but in applying It to 
the third offer, instead of reading the Act as saying that 
III case It Is not aci-epted. anil a less sum is recovered, lie 
ahull be deprived of his costs Incurred after that date, he 
reads It with a very elaborate variation altogether in the 
defendant's Interest. If the defendant chooses to in 
crease the plaintiff’s chance* of being deprived of his 
full costs by tiling offers for an Increased amount, he 
ought not to complain if the rights of himself and plain 
tiff are eventually determined by the same offer. To hold 
otherwise would lie to make the purties' rights altogether 
different under a Hrst or a subsequent offer. I'nder a tlrsr 
offer, if unaccepted, the plaintiff may recover less dam 
ages, but he mast always recover us much costs as If he

1994.

MeAvlTi. 

Barker, J.
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1894.

McAviTT. 

Barker. J.

accepted ; hut under n second or subsequent offer, he 
would not only revover less damages, lml he might re­
cover less costs ihim If he accepted. 1 do not think il is a 
fair meaning to the Act to nay that in any case uh to coat* 
the |iurtiea Hliould lie In any worm- or better position by 
an offer I icing refused ; the plaintiff may Is1 in a worse 
position us to damages, hut of that he takes the risk ; hut 
I can see no reason whatever for placing the defendant 
in a lietter )* wit ion than by the last offer he himself con­
sents to lie.

In lily view of the Act, if the defendant chooses to 
make a second offer lie must lie taken to have lolled 
the previous one; and in the dis|sisal of tile case the 
rights of the parlies as to eiwts must lie determined on 
the basis of the last offer alone. This not only carries 
out what I think Is the intention of the Art, hut it Is in 
my view equitable to the parties, and is ill conformity 
with the practice as to pleas relative to questions of a 
similar character, because there could only lie one plea 
of payment of money into Court, and by it alone would 
the parties' rights lie determined.

My previous order will, therefore, be varied by direct­
ing that the plaintiff have his nmts up to August 17, 
lx!l4, the date of the last offer, and that the defendants 
have their cost*.

There will he no cost* of this application.

78

817
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WARNER v. 01BER80X. 1894.
Administration — New Hruiuicick and Maine Assets—Creditors in both Beeember 7,18.

Countries—Expense of Administration suit in New Brunswick—Conflict

A person, deceased, died domiciled in this Province, leaving personal 
property here and in Maine. Administration <>f the estate wae 
taken out in both countries by the same person. The proceeds of 
the Maine property were brought by the administratrix to this Pro­
vince. The deceased was indebted to creditors in both countries.
An administration suit was brought in this Province against the 
administratrix by the New Brunswick creditors. By a decree of the 
Maine Probate Court the Maine assets were ordered to lie distributed 
among the creditors of the deceased in accordance witli the provisions 
of a Maine statute. The effect would be that the Maine creditors 
would lie paid their share of the whole estate without contributing 
to the costs of the administration suit in this Province.

Held, that the costs of the administration suit could not be charged 
against the Maine assets, and that their distribution must be in 
accordance with the Maine law.

F. Whitfield Oiberson. a résident of and domiciled in 
New llrunswick, died iu May, 1891, intestate, leaving per- 
Honal estate in New ltrunswiek valued at $4011, and ]ier- 
sonal estate in the State of Maine valued at $2,218. His 
widow Almeda tllberson, the defendant, took out letters 
of administration in the Prolmte Court of Victoria 
County, New ltrunswiek, and also was granted adminis­
tration by the Probate Court of Aroostook County, in 
Maine. Tile property in Maine was sold for $2,200 by a 
eon tract made and completed at St. John. New Itruns- 
wiek, and this sum was placed in a bank in that city.
Tlie deceased was indebted at tin- time of his deatli to 
creditors in New ltrunswiek and Maine. An administra­
tion suit was commenced in the Supreme Court in Equity 
in this Province against the administratrix by the plain 
HIT as a creditor of the deceased. A reference was Inade 
to Mr. Hugh H. McLean, a referee of the Court, to take 
accounts and ascertain what property had route into 
the hands of the defendant. On the motion to continu 
ids report, exception was taken to it by the plaintiff on 
the ground that it did not charge the defendant with the 
proceed* of the Maine property on de|s>sit In the bank

VOL. I., S.B.S.B. 6
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1804. ill St. John, mid Hiitmiitting l lui I it should hi- amended 
wasskh in that respect. On the Stli of March. 1804, Mr. Justice 

hibemos. Piilnur delivered judgment, part of which is as follows :
“ Tile plaintiff contends that the referee should report 

that the defendant has all the money In her hands as ad 
minlstratrlx In this Province. 1 think this would he clearly 
unjust. The defendant should account as administratrix 
to the creditors of the estate for all the money that she 
can have available by any process of law, without leaving 
herself liable in any other country for it. In other words, 
an administrator in this Province is only chargeable with 
reference to the property beyond the jurisdiction of the 
Province, or for so much of It as can by reasonable dili­
gence la- brought within the Province without Incurring 
liability. Therefore, in order to charge her with the as­
sets in Maine, it would be necessary to show that she 
could receive it and have it distributed here without be­
ing held liable to account again for It under the law of 
Maine. Tlie report, therefore, should be amended by slat­
ing that she laid $400 that came to her hands amici' the 
administration granted in this Province, and til" sum of 

as administratrix in Maine. The effect of this will 
lie that she will tie charged at once with $400, and she 
will lie ultimately charged with whatever may remain of 
the property in Maine when she or any of the creditors 
or next of kin are enabled to dose up the administration 
there and show that the money still remains in her hands; 
and I think that, unless there is some local law in Maine 
to the contrary, the whole sum there received will, after 
paying legal charges, be allowed to be administered 
here, which is the domicile «if the intestate. The effect 
will la- that I will order that the rejsirt of the referee 
lie amended liy finding that the defendant as administra­
trix in this Province has in her hands $400 of assets col­
lected here, and that she received as administratrix in 
Maine assets collected there of $2.318, which latter is sub­
ject to the laws in force there ; and that the amount re­
maining over for administration hete cannot be ascer­
tained until it Is disiHised of by the Court there. Costs of 
all parties to this ation to be paid out of the es­
tate.” On tin 10th day of March, 1804, the matter was

5
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again brought before Mr. Justice Palmer, in presence of 
eounsel In the cause, by the referee, who asked for in­
structions concerning costs, whereupon the Court made 
the following order : "Order—This order will form part 
of the order I made the other day, that is to say, that all 
these parties were here, and that I made this order to 
amend the report and then continued it. I order that 
the costs of the referee be taxed, . nd then the costs of 
all the other parties to the reference be |iaid out of the 
|400.”

In July, 1HÜ4, the Probate Court in Maine made a 
decree ordering that the sum of tl.N30.45, being th • bal­
ance of the proceeds of the Maine property chargeable in 
the hands of the defendant after deducting certain legal 
ex|n-nses and other charges. Is- proportionately distil 
tinted among the Maine creditors of the deceased in ac­
cordance with the provisions of a statute of that State 
regulating the distribution of estates in that State of de­
ceased persons not resident therein, and the balance 
thereafter to be remitted to the defendant as foreign ad­
ministratrix. The provisions of the Maine statute are as 
follows: “ Sec. 37. If such person tiled insolvent, his estate 
found in this State shall, so far as practicable, be so dis­
tributed that all his creditors here and elsewhere may 
share in proportion to their debts ; and to this end his 
estate shall not be transmitted as aforesaid until all his 
resident creditors have received the pro|M>rtlon they 
would have had if the whole estate applicable to the pay­
ment of creditors, wherever found, had Is-en divided 
among all said creditors in pro|sirtioii to their debts 
without preferring any one kind of debt to another ; and 
in sill'll case, no foreign creditor shall Is- paid out of tin- 
assets found here until all the i-ealdent creditors have re­
ceived their pro|sirt1ons as herein provided.

“ Hee. 38. If there is any residue after such payment 
to the citizens of this State, it may be paid to any other 
creditors who have proved their debts here. In propor­
tion to the amount ; but no one shall receive more than 
would be due to him, if the whole estate were divided rat­
ably among all the creditors as before provided ; and the 
balance, if any, may be transmitted to the foreign execu­
tor or administrator."

1804.

Gihkhkon.
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1894. By this decree the Maine creditor» would receive
w.KNKii *1170.19 as their proportion of the estate, and the sum of 

giukmok *1,100.70 would remain in the hands of the administra­
trix for New Brunswick creditor». The New Brunswick 
creditors and the administratrix now applied to Mr. Jus­
tice Marker in the form of a special case agreed on by 
counsel, stating the factls, the judgment of Mr. Jus­
tice 1‘almcr and the decrees of the Maine Probate 
Court, and asking for directions. The creditors claimed 
that to allow the Maine creditors to tie paid in accordance 
with the decree of the Maine Probate Court would re­
lieve them from sharing in the expense of the adminis­
tration suit, and asked that the costs thereof should be 
proportionately borne by the Maine assets.

C. ./• Confer, for the plaintiff and other creditors :—
Tlie distribution of personal property, wherever sit­

uate, is to be regulated according to the law of the tes­
tator's domicile at the time of his death : Williams on 
Executors (1).

In Urrrn/ v. Fitzpatrick (2), where a foreign adminis­
trator remitted pact of the assets to England to be sold 
and the proceeds to lie carried to the account of the de- 
ceased’» estate, and eante to England, It was held by 
Wood, V.C., that he could be sued in an English Court of 
Equity by a person next of kin to the deceased who had 
taken out administration in England in respect of those 
assets, and that the Court had the right to deal with 
them by appointing a receiver if there was danger of 
their being removed from the jurisdiction of the Court.

BaruhUh for the administratrix :—
Tlie administrator under a foreign grant lias a right 

to hold the assets of the deceased received under It 
against the home administrator even after they have been 
remitted to this country: Williams on Executors(3). The 
proceeds of the Maine property must be administered In 
accordance with the Maine Statute of Distributions re­
lating to estates in Maine of deceased persons resident

(1) 6th EJ. pp 444 and 1401. (3) Ksy, 421 (S) 9th Ed. p. 1525.
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elsewhere. See Domnp v. Connell 14). I would also sub- 
mlt that the question has lieen concluded by the judg­
ment of Mr. Justice Palmar*

1801. December 18. Barker, J.:—

This matter comes before me in a somewhat informal 
manner, and it is possible that I may have mistaken some 
of the facts. Should that prove to be the case I shall be 
glad if the counsel will correct me.

This was an administration suit under Hec. 101 of the 
Equity Act of 1800. It seems the defendant was ap­
pointed administratrix in New Brunswick and also in 
Maine, where the deceased had assets. An order was 
made sending the matter to a referee, and after hearing 
the evidence he made a report in February last by which 
he found that the intestate left personal estate in Maine 
valued at $2,018. and personal estate in New Brunswick 
valued at $400. The estate in Maine was sold by the ad­
ministratrix, the contract for which was made in St. 
John, and the purchase money, which was also paid here 
and amounts to $2,220, was by agreement of all parties 
paid into the Bank of New Brunswick here to the credit 
of tliis cause, when- it now remains. The intestate died 
insolvent, being indebted to Maine creditors in the sum of 
$2,281.51, to New Brunswick creditors in the sum of 
$0,054.00, and in the further sum of $7,025.81 to Messrs. 
Stetson, Cutler & Co., of which firm there are members 
resident both in Maine and New Brunswick. It also ap 
|s-ars that by the law of Maine, where a man dying intes­
tate and Insolvent, as Qiherson was, his estate is divided 
pro raid among all his creditors, wherever they are ; and 
in accordance with this provision a decree was made by 
the Probate Court in Maim- in July last by which it np- 
[learcd that a balance of $1,800.45, then in tin* administra 
trix's hands in Maine, was ordered to be distributed as 
therein mentioned to the Maine creditors—each getting 
his proportion—and the balance was to be1 remitted to the 
foreign administratrix ; that is, as I understand it, it

09

1894.
Warner

(ilBKltHON.

barker, J.

(4) 22 N. B. 564.
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1894. would conn- to the administratrix here for distribution 
waknkh under the Maine law among the creditor* here. The total 

gibkicho». amount thus ordered to be paid to the Maine creditors is 
Barker, j. $670.19, leaving $1.100.20 to come here for distribution.

This division is made up on a basis of the Maine claims 
amounting to $7,535.85, and the foreign or New Bruns­
wick claims to $10,050.08. The amount allowed to Stet­
son, Cutler & Co. in Maine being out of the $1,830.45 was 
$528.98.

In March last, and before the decree of the Maine 
Probate Court was made, this mutter came la-fore Judge 
Palmer on the referee's rejsM-t as to the s|ieriul facts re- 
porled by him, and it was then contended by the plain­
tiff that the defendant, as administratrix here, had in 
her hands the money in the bank, and that as such she 
should la- charged with it. Judge Palmer gave judgment 
on the 8th March last, but he did not concede to the plain­
tiff's view. He says : “ The effect will be that I will order 
that the report of the referee la- amended by finding that 
the defendant, as administratrix in this Province, has ill 
her hands $400 of assets collected here, and that she re­
ceived, as administratrix in Maine, assets collected 
there of $2,318, which' latter is subject to the laws In 
force there ; and the amount remaining over for adminis­
tration here cannot la- ascertained until It Is dis[uH*'d of 
by the Court there. Coats of all parties to this applica­
tion to la- paid out of the estate." And the report as 
amended stood confirmed. On the 10th March Judge 
Palmer, on the matter being again mentioned, in presence 
of counsel, ordered ns follows : - This order will form part 
of the order I made the other day ; that is to say, that all 
these parties were here, and that I made this order to 
amend the report and then confirmed it, I order that the 
coats of the referee be paid out of the $400 to be taxed, and 
then the costs of all the other parties to the reference be 
paid out of the $400."

I am asked now to order the costs of this application 
to be paid out of the money in the bank. I presume that 
the $400 in the hands of the administratrix here is in­
sufficient for the purpose ; and it is said that unless this 
is done the bulk of the expense of administering the 
whole estate will fall on the New Brunswick creditors.
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I think Judge Palmer has himself nettled this ijiH-K 

lion, and I liave no power, if I wished, to vary it.
I understand by Judge Palmer’s judgment Hint tills 

money in the bank belongs to the Maine administration, 
and is subject to the laws In force there ; In fact he says 
so In so many words : and in dls|a>slng of the costs he 
ordered them paid out of the estate, by which he would 
mean the estate here ; in fact he must have meant that, 
because he only utilized the $400 for the purpose, leaving 
the other fund intact. Now that the administra­
trix here will receive from Maine the $1,100.20 under the 
July décria» there will be ample to pay the costs, though 
of course this will not relieve the New Itruuswirk credi­
tors.

In Ihrmni v. Connell (5), it was held that where 
administrations are granted in different countries 
each portion of the estate must la» administered in the 
country in which jsiasession of it is taken and held under 
lawful authority ; and the administrator under a for­
eign grant has a right to hold the assets received under 
it against the home administrator even after they liave 
been remitted to the country of the domicile of the de­
ceased. Tills Court would apply the same rule, and, as 
the fund in the bank belongs to the estate to be admin­
istered in Maine, It ought not to he lessened by the pay­
ment of costs Incurred in administration here.

It was said that the money bad been in some way 
saved or secured for the Maine creditors by means of the 
suit, and therefore the cost of It ought to be a charge 
upon if. There 1s nothing la»fore me to show this ; and 
if this he the fact ]*-rhapn the Court In Maine might re­
cognize the claim.

Krom the facts before me, I think Judge Palmer 
decided the whole question by his previous judgment. As 
1 have already said, I have no |*»wer to interfere with it 
if I thought it wrong. 1 should myself have come to the 
same conclusion.

Herr en v. Fitspalrmk (6), cited by Mr. Coster, 
does not apply here. There the proceeds were only

181)4.

OlBKIlHON.

Barker, J.

(6) 22 N. B. 564. (6) Kay, 421.
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Barker, J.

retained in England until it could be determined at 
the hearing if the person alleged to be the foreign admin- 
istrator really was such and entitled to the assets. Judge 
Palmer in this ease determined that this money was to 
be administered in Maine, and there is no question as to 
the authority of the defendant as administratrix in Maine.

DUNLOP v. DUNLOP.
1894.

Socetnbsr 20. 
December 1m.

Executor tie son tort—Administrator—Folioteing Trust Property—Lapse of 
Time—Practice—Parties to Suit—Bill—Multifariousness.

If property held by an executor tie son tort has been deposed of by him 
and the proceed* invested, the beneficial owners may follow the sub­
stituted property into the hands of a third person not a purchaser for 
value without notice.

Where an executor tic sun tort is sued by an administrator time runs 
only from tiir grant of administration.

An executor tie son tort sold property and invested the proceeds in land, 
and conveyed it to his daughter by a deed to which his wife was not 
a party. After his death a suit was brought against the widow and 
daughter to have the land charged with the trust affecting the original 
projiertv.

Held, that the widow was properly joined in the suit.
The objection of nmltifariousness set up by a defendant who is concerned 

only in a portion of the subject matter of the suit is a question of 
discretion to lie determined by considerations of convenience, with 
regard lo the circumstances of the case.

John Dunlop died on the 26th day of March, 1877, intes­
tate, leading him surviving several children, and jsstsessed 
of both real and personal property. No one applied for 
letters of administration to his estate until the 2nd day 
of May, 1892, sixteen years after his death, when his son, 
the plaintiff, William J. Dunlop, was duly appointed ad­
ministrator by the Judge of Probate for King's County. 
Immediately after the death of John Dunlop, James H. 
Dunlop, another son, took possession of all the personal 
property of the deceased, which consisted of furniture and 
farm stock and implements of the value of about fl>00, 
and converted and disposed of the same to his own use, 
except about fôO worth of furniture, which is now in 
plaintiff's possession as administrator. John Dunlop at
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tlio time of his death was indebted only in a very small 
sum, not exceeding f 100, none of which was paid by 
James H. Dunlop, but about $"><> of the amount, owing to 
one George H. White, was paid by the plaintiff. The bill 
alleged that none of the children of John Dunlop ever got 
any portion of the personal property from James H. Dun­
lop, and that lie converted all, or substantially all of it, into 
money, and that with this money and some of Ids own lie 
puroliased a farm in King’s County from one William 
Whalen for the sum of 11,100, which farm was conveyed 
to him, James H. Dunlop, by deed dated the 27Mi day of 
February, 188!) ; that on such purchase James H. Dunlop 
took possession of this farm and continued to occupy it 
until his death in August, 1HW1, and that since that time 
tlie defendants, Amanda E. Dunlop, liis daughter, and 
Elizabeth Dunlop, his widow, have been in possession of 
this farm, aud Unit they still occupy it. In August, 1891, 
and Immediately liefore his death, James II. Dunlop con­
veyed this farm to his daughter, Amanda E. Dunlop, for 
an expressed consideration of f 1 and of ids natural love 
and affection for her, but in this conveyance Ilia wife did 
not join. James H. Dunlop left some |s‘rsonal property, 
but it was all subject to a mortgage to Robert F. Dunlop 
for more than its value ; under which mortgage Rob -rt 
took possession of the property and sold it, but the pro­
ceeds were insufficient to pay the amount secured. Let­
ters of administration of the estate of James II. Dunlop 
were granted to his widow, Elizabeth Dunlop, on the 14th 
day of February, 1893. The bill, which was filed against 
Amanda E. Dunlop aud Elizabeth Dunlop in lier own 
right and as administratrix of lier husband's estate, con­
cluded with a prayer for an account of all the pro[s-rty 
of John Dunlop which came into the possession of James 
H. Dunlop, and for payment of the value thereof; and in 
rune the iiersonal property of James II. Dunlop proved 
insufficient to satisfy the amount, then that the amount 
lie charged upon and payable out of the farm purchased 
from Whalen and conveyed to Amanda E. Dunlop by her 
father, and that such conveyance as against the plaintiff 
slum Id lie cancelled and set aside as voluntary and with­
out consideration.

1894.
Dunlop
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To tills hill thi' defendant Elizabeth Dunlop in her 
own right demurred, alleging as grounds the follow­
ing :—

I. The plaintiff is not entitled to the relief prayed 
for or any relief.

Plaintiff's remedy is barred by lapse of time.
3. The defendant has no interest in tile suit.
4. Hill is multifarious.
5. Plaintiff has a complete remedy at law.
II. Another suit pending for some of the distinct de­

mands improperly confounded together in this suit.

White, H. fl., for the administrator.
/’■ II'. Stockton, and Ill/nic, for the defendant Eliza 

betli Dunlop.

1894. December 18. Barker, J. :—
(His Honor recited the facts of the case as stated 

above, and proceeded as follows.)

For anything I know to the contrary tiles ■ defen­
dants may have a complete answer to this suit on the 
merits : but, assuming, as I must for the purposes of this 
demurrer, that the facts as alleged in the bill are true, 
it would be unfortunate if the [lower of this Court were 
foot to be inadequate to compel the restoration in
..... form or nnotheH by the representatives of James
H. Dunlop of the property of John Dunlop which lie 
wrongfully converted to his own use, and the benefit of 
which his widow and child, the defendants in this suit, 
are now enjoying in the use of the farm purchased in 
part by the proceeds of the property.

Before discussing the main questions involved In the 
case, and which really include the first, second and fifth 
grounds of demurrer, I shall dispose of the remaining 
three.

Tlie third ground of demurrer is that the defendant 
demurring {whom 1 shall hereafter sjs-ak of as the de­
fendant) has no interest personally In this suit, and there­
fore she should not have been a party. It is so simple a 
matter for a defendant who professes to have no interest
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in n suit to put Ills iidiiiiiwion on record by disclaimer 
that I do not attach much wdglit to tin* olijvctlon when 
stated as ground of demurrer. It must, however, in some 
way appear liy the hill that there is a substantial ground 
for making Kllzaheth Dunlop a defendant. Some inter­
est which she lias must be affected or some right which 
she has must be bound by the decree wihich may even­
tually be made. I think tills dis-s sufficiently appear in 
this case. This bill seek» to establish that the Whalen 
farm was 1n jsirt purchased with trust funds in the 
hands of James H. Dunlop, and to charge the amount 
ii|s>n that farm sujierior and prior to any right of dower 
in the land which the defendant might have. Now, that 
is a question directly affectliig her interest In the land, 
and one which could not la- determined without her liv­
ing a party. The plaintiff may fall In establishing Ids 
main priqsisition ; but if he does. It would follow, I think, 
that any Interest in the land which, as James H. Dunlop's 
widow, she might have would be subject to that of the 
plaintiff. If the property had been conveyed to James H. 
Dunlop as trustee, so that Its character ns trust property 
appeared on the Instrument, his wife would have taken 
no interest. Not only is Hint not the case here, but the 
fact whether it is constructively trust property Is ques­
tioned. It Is not enough for the defendant to argue that 
if this is trust property she would have no dower in it, 
and at the same time deny that it was trust property. 
I think the bill discloses enough to warrant this defen­
dant being made a party.

The fonrrh ground of demurrer is that the bill is 
multifarious. I do not think there Is anything in this 
point. The rule laid down in Campbell v. Madcap (1) 
is that where all the plaintiffs have a common interest 
in the wh.de of the matter comprised in the bill, the ob­
jection of multifariousnl'ss set up by defendants, who are 
concerned only in a portion of the subject-matter, Is a 
question of discretion, to lie determined ii|mn considéra 
tions of convenience with regard to the circumstances of 
each particular case. And in Pointmi v. Pnintnn Cl)

1WH.

Dunlop. 

Darker, J.

(1) 1 M. <fr C. 603. (3) L. It. 13 Eq. 647.
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18!M. the question is said to tie, whether the Turious subjects 
m slop ns to which relief is sought are such us, if fit for discus- 
DiiiLop. ni<in, can be properly dealt with in one suit. I cannot 

iiariïàrj. see any subject Involved in this ease necessary for the 
relief sought which cannot be fully and properly dealt 
with In this suit.

The sixth ground of demurrer is based on the allega­
tions in tlie third section of the bill. The action there 
s|H>ken of as [lending is simply one for a partition of John 
llunlop's mil estate, a question in which the plaintiff as 
administrator has no interest whatever. I do not see the 
object of introducing this matter into the bill ; but whe­
ther or not some matters In question in tills suit are b •- 
iug litigated in that I cannot tell. For the purposes of 
this motion it is enough to say that the allegation in the 
bill relied on diseloses no such facts. It was objected 
that this point could only be raised by plea. On that I 
express no opinion, as it is sufficient to say that the alle­
gation in the bill gives no support to the objection.

The other points involved in the remaining grounds 
of demurrer call for more serious consideration. The 
first step in the inquiry is to determine the relative rights 
and liabilities of the different parties. There van be no 
doubt, I think, that .James II. Dunlop, by intermeddling 
and dealing with the property of John Dunlop as it is 
said lie did, rendered himself liable as an executor dr 
mn tort. As such he would be liable to account for the 
property of which lie took possession to the properly ap­
pointed administrator, and it was bis duty to do so so 
soon as such administrator was appointed. Tbe per­
sonal estate of an intestate is in tile hands of his regularly 
np|Hiiutcd administrator in trust for the creditors and 
next of kin, and Ils character cannot, I think, be altered 
by Hie fact Hint an unauthorised person takes jiossesKion 
of it before the grant of letters df administration. The 
executor de non tort holds the pro|>erty fixed with the 
same trust and subject to the same trust as if in the 
hands of the ap|H>inted administrator, though the rights, 
liabilities and privileges of the two may not In all re­
spects be precisely alike. James H. Dunlop voluntarily 
assumed the position of executor dr non tort : and when

____ ______________
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he assumed control of the property and dealt with it he 
knew he was not dealing with his own property, and he 
must be taken to have known that it was trust property 
for the benefit primarily of creditors of the estate, and 
secondarily of the next of kin. In llill v. Curtis(8), a 
case in many respects similar to this, it was sought to 
make the defendant liable for property lie had received 
from tile executor dr mil tort on the ground that this 
constituted him also an executor dr mu tort. Wood, V.C., 
there says(4): “In this Court such a person might be 
followed as holding trust moneys with knowledge of the 
trust, lint an executor dr sou tort he is not " : and at page 
1111 the same Judge says: “ The only manner in which relief 
could be had against Hie elder Curtis would probably be 
to file a bill charging him with having taken possession 
of trust property with knowledge of the trust and seek­
ing to follow that property in his hands. <leorge Curtis, 
the elder, might be held to is- a constructive trustee if he 
was found In possession of the property with knowledge 
of the trust." I cite these passages to show that pro- 
perty in the hands of an executor ilr mil tort, though the 
|H>sscsxinn was obtained by a quasi tortious act, does not 
lose its character of trust property. On the contrary, It 
retains it, so that if traced in the hands of a third person 
to whom the executor dr mm tort had delivered it, such 
third person, having knowledge of the trust, would be­
come a constructive trustee and be held accountable for 
the property to the bénéficiai owner.

The property here no longer exists In specie. It was 
many years ago sold by James H. Dunlop and converted 
into money and 'lie money invested in the Whalen farm. 
What is the effect of this ? And can the trust property 
be followed in its altered condition ? Numerous eases 
inight lie cited on this point, but a passage from Sir 
George .1 easel's judgment in KnatehMl v. Hnllrtt (5) will 
answer my purpose. At page 708 he Is reported as fol­
lows : “ The modern doctrine of Equity ns regards pro­
perty disposed of by persons in a fiduciary imsition is a 
very clear and well-established doctrine. You can, if

1894.

Barker, J.

(3) L. It. 1 Eq. 90. (4) At p. 97. (ft) 18 Ch. D. 09ti.
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1894. tin- sale was rightful, take the proceeds of the sale, if
Ddnlop you can Identify them. If the sale was wrongful, you
Dvm.op. can still take the proceeds of the sale, in a sense adopt-

Hark,,, j. Ing1 the sale for the pur|Hise of taking the proceeds, if
you can identify them. There is therefore no distinction 
between a rightful and a wrongful disposition of tile pro­
perty, so far as regards the right of the beneficial owner 
to follow the proceeds. Hut it very often hap|s-ns that 
you cannot identify the proceeds. Tin- proceeds may 
have been invested, together with money belonging to the 
person in a fiduciary position, in a purchase. He may 
have bought land with it, for instance, or he may 
have bought chattels with it." That is precisely tin- 
case here. He goes on : “ Now, what is the posi­
tion of tile beneficial owner ns regards such pur­
chaser 1 I will first of all take his isisition when 
the purchase is clearly made with what I will call, 
for shortness, the trust money, although it is not eon- 
flned, as I will presently show, to express trusts. In that 
case, according to the now well-established doctrine of 
Equity, the beneficial owner lias a right to elect either to 
take the property purchased or to hold It as a security 
for tile amount of the trust money laid out in the pur­
chase : or, as we generally express it, he is entitled at his 
election either to take the property or to have a charge 
on Hie pro|R-rt,v for the amount of the trust money, llut 
in tin- second case, where a trustee lias mixed Hie money 
with his own, there is this distinction, that tin- cextui qui' 
i rust or beneficial owner can no longer elect to take the 
property, because it is no longer bought with the trust 
money simply and purely, but with a mixed fund. He 
is, however, still entitled to a charge on the property 
purchased for the amount of the trust-money laid out in 
tile purchase " ; (precisely this case) “and that charge is 
quite independent of the fact of the amount laid out by 
the trustee. Tin- moment you get a substantial portion 
of It furnished by the trustee, using the word ‘ trustee ’ 
in the s-nse I have mentioned, as including all is-raons 
in a try relation, the right to the charge follows.
That is tin- modern doctrine of Equity. Has It ever been 
suggested, until very recently, that there is any distinc-

9
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tkin between an express trustee or an agent or a bailee, 
or a collector of rents, or anybody else In a fiduciary 
position ? I have never heard until quite recently such 
a distinction suggested.”

There can, therefore, be no doubt tliat the doctrine 
of following trust assets Is applicable to very many cases 
where there Is no express trust. The case of Clean v- 
Kthnwiilmii (til was cited on the argument In reference 
to another branch of this case—the lu|me of time ; but it 
bears also immediately u|sm the |K>lnt now under discus- 
shin. Tile bill In .that case was filed for the pur|H>se of 
fixing a trust for the benefit of the plaintiffs upon two 
leases of mines and for an account, etc., upon the ground 
that the defendants were under the circumstances proved 
In evidence trustees for the plaintiffs. The bill was dis- 
miss cl on the ground of delay ; and In reference to that 
feature of It I shall have occasion to notice It later on. 
Lord Justice Turner there said(7) : “We have to ditil in 
this case not with a direct but with a constructive 
trust," etc.; and Lord Justice Knight llruce, In the same 
case, said(8): “Tin- trust, however, by which I thus as­
sume James t'ollinge to have been affected as to the 
lease, was what lawyers call a constructive trust, not 
one declared or expressed. and there are some considera­
tions applicable to the former that an- Inapplicable to 
the latter, as various authorities show." Though lu|w- 
of time was considered to lu- a bar to the relief sought 
in that case, it was conceded that but for that the plain­
tiff would have had a decree. V|sm the principle of 
these cases (and many others to the same effect might 
be cited), I think it clear that if this hill had been filed 
against James IL Dunlop In his lifetime and after he had 
purchased from Whalen, the moucy for which he was 
accountable would have been charged on the land, always 
assuming that laps - of time would afford no answer to a 
proceeding for that purpose.

The next question is, has this right been lost by the 
conveyance of tin- land to the defendant Amanda E. Dun­
lop ? Story lays down the rule thus(9) : "The general

(8) 8 DeO. M. A 0.767. (8) Ibid, p. 811.
(1) Ibid, p. 806. (») Story’. Eq. Jor. ». 1968.

1894.

Barker, J.
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Barker, J.

proportion, which Is maintained Ixith at law and in 
equity upon this subject, is that if any property in its ori­
ginal state and form is covered with a trust in favour of 
the principal, no change of that state and form ran divest 
it of sui'li trust, or give the agent or trustee converting 
It. or those who represent him in right (not being Ihiiiii 
tide purchasers for a valuable consideration without no­
tice), any more valid claim in respect to it than they re­
spectively had before such change." And in Pin mil v. 
Di ffilhm, laird Justice Turner says: “ It is, I apprehend, 
an undoubted principle of this Court that, as between 
restai i/iie trust and trustee, and all parties claiming un­
der the trustee, otherwise than by purchase for valuable 
consideration without notice, all property belonging to a 
trust, however much it may be changed or altered in its 
nature or character, and all the fruit of such property, 
whether in its original or in its altered state, continues 
to be subject to or affected by the trust.” It is Impos­
sible in any sense to regard the defendant Amanda Dun­
lop as a purchaser for value. The bill alleges that she 
was then—that Is in June, 1893, when the hill was tiled— 
an infant about two years of age. So tliat the convey­
ance to her, which was made in August, 1891. immediately 
before her father's'death, mast have been made soon 
after her birth. In addition to this, the expressed con­
sidération is #1 and love and affection : while the bill al 
leges, what 1 must take against the defendant as true, 
Unit this conveyance was not made for valuable consiil 
eratlon. The land, therefore, In her hands remains fixed 
with the same trust as Hint to which it was subject while 
the title remained in her father.

Haring traced the liability thus far, we come now 
to consider whether any rule of Equity requires this 
Court to soy that the right to enforce it has been lost. 
It is said the demand is a stale one. If by “stale" we 
mean that a long |>oriod has claimed since the transac­
tion complained of took place, then the objection is well 
founded. Tills Court, In the exercise of its jurisdiction 
in cases of this kind, may act bv analogy to theHtatute

(10) 4 DeO. M. * O. 378, at p. 888.
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of LimltiitloiiH In di-ti-rmlning whether the remedy Ih 
barred. or it may so determine on the ground of delay or 
acquiescence. In Clegg v. Edmondnon 111), already cited, 
Ivonl .Inslice Turner assigns, ns an im|iortimf factor ill 
determining that lapse of time and delay in asserting 
tlielr rights by action were fatal to the plaintiff's case, 
the peculiar nature of the property in dispute—property 
which required money for its development ; and was, 
ns mining property must alwuys be, more or less liable 
to mishaps or occurrences materially depreciating Its 
value. Vnder such circumstnncm the Court there 
thought nine years too long a jieriod without the plain­
tiffs asserting their rights in some more tangible way 
than by mere verbal protmts and assertion of claim. 
Tills priwnt case, I think, Is In no way analogous to 
that just cited so far as this (mint Is concerned. It is n 
well recognised rule in this Court that the Statute of 
Limitations lias no reference to cases of express trusts, 
or fiduciary relationships, and it Is equally true that in 
no case of breach of trust, whether express or implied, 
does tills Court apply the statutory limitation of time ex­
cept by analogy, as fixing a reasonable jieriod In the par­
ticular case within which the alleged right should be en­
forced by action. In Obee v. Ilixhnp 11-1. Lord Justice 
Turner says : “Courts of Equity in dealing with equitable 
debts are not bound by the Statute of Limitations, 
anil, all hough they have in many instances adopted a 
rule grounded on an analogy to that statute, they do not 
extend that analogy to demands arising out of breaches 
of trust." An action of account, such ns Knox v. (Ige (13), 
illustrates the application of the statute by analogy. 
Hut even supposing the statutory limit of six years either 
liound this Court or was adopted by it as a rule, has this 
time expired ? I tliiuk not. An administrator’s title to 
the personalty does not vest until the grant of letters : 
Woolley v. Clark (U)- Until the letters of administration 
were granted to the plaintiff in May, 18113, there was no one 
lawfully representing John Dunlop’s estate or in whom

(11) 8 Dell. M. * O. 787. (18) 6 E. 4 I. App. ,16b.
(18) 1 DeG. F. dr J. 137. (14) 8 B A Aid. 744.

1891.
Dunlop 

Dunlop 

Barker, J

VOL. I., N.B.K.H.
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the personal property which he left at his death vested. 
If at that date the property existed as he left it, there 
can be no doubt that the plniniff as administrator could 
have recovered it. Does it alter the case that James H. 
Dunlop had more than six years before that converted 
it into money and invested in a farm ? The statute 
would not run until there was some one in a position to 
sue. Tile statute does not begin to run either in cases 
of contracts or torts until an administrator is appointed. 
Murray v. Kant I ml in Vo- (15) is an authority for the tirât 
I imposition, and JVu/f v. Sirainr (16) is an authority for 
the last. In II un lick v. Garrick (17) a bill was tiled 
against au agent who had occupied a fiduciary position 
for an account. The principal died in November, 1859, 
and administration was granted to the plaintiff In Octo- 
ber, 18117, who Sled the hill in MSS, The Lord Chancel­
lor, after showing that the debt did not accrue until 
after the principal's death, says: “In that case the debt 
could not be recovered, because letters of administration 
were not taken out until 18H7, and 1 take the law to be, 
that if the statute has not begun to run during the life­
time of the Intestate, then It does not begin to run until 
letters of administration to his estate have been taken 
out."

The Statute of Limitations, even If applicable to a 
case like this under any circumstances, affords no an­
swer to the action.

This, I think, disjmses of all the objections argued. 
Some of them could |>erliui>u be more satisfactorily de­
termined at the hearing, but I have thought it right to 
give my reasons at length on the main Questions involved 
now that the imrtles might appeal if they wished.

The demurrer will be overruled with costs, the de­
fendant demurring to have the right to answer in one 
month.

(15) SB.* Aid 204. (it) 8 B. * C. 286. (17) L. R. 5 Ch. 284.
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TRUEMAN v. WOODWORTH, et al.
Memorials and Executions Act, C. S. N. B. c. 47, «*. 9 dk 16, and Registry 

Act, C. S. N. B. c. 74, ». 4—Unregistered Trust Deed—Registered Judg 
ment—Execution—Priority—Resulting Trust contained in Creditors' 
Deed—Validity.

A memorial of judgment when registered, or a writ of execution when 
filed with the sheriff, only affects such interest in land as the debtor 
then has, and therefore does not postpone the title of a trustee thereto 
under n creditors’ deed previously executed by a number of the credi­
tors, though not registered.

A resulting trust in favour of the debtor, after all his creditors have been 
paid in full, contained in a creditors’ deed does not render it fraudu­
lent and void.

Property, including a lot of land, was conveyed by A. to B. by deed in 
trust for the former’s creditors. The deed was executed by some of 
the creditors and was then registered. It was subsequently dis­
covered that the certificate of acknowledgment was defective, and a 
new certificate was endorsed on the deed. Between the date of regis­
tration and the indorsement of the second certificate a creditor 
obtained and registered a judgment against the debtor, and seized 
the land under a writ of fi. fa. A sale of the land being advertised by 
the sheriff, the trustee tiled a bill praying for a declaration of his 
title, and, as consequential relief, for an injunction.

Held, that the trustee's title to the land was not displaced by either the 
registered judgment or the writ of execution, and that he was entitled 
to the declaration prayed for.

Semble, that before a sale of the land by either party took place the 
right to sell should not be in doubt so as to prejudice the sale.

Previous to June 20, 1893, one Daniel X. Baldwin 
and one J. Alexander Fullerton carried on business as 
tanners and curriers at Albert, in the County of Albert, 
as co-partners, under the name of Baldwin, Fullerton & 
Co. Having liecome involved and unable to meet their 
liabilities, Baldwin, on the 20th day of June, 1893, exe­
cuted a trust deed for the benefit of his creditors to the 
plaintiff. When he made the assignment he owned a 
lot of land in Albert County, in which Fullerton had no 
interest, and this lot, together with all his other pro­
perty, real and jiersonal, he assigned to the plaintiff 
upon the trusts dwlared in the deed of assignment for 
the benefit of his individual creditors as well as those of 
the firm. This deed was duly executed by the plaintiff, 
who api>eara as a beneficiary under it, and also by one 
Murray, and James W. Fullerton, two other creditors ;

83
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and the acknowledgment of them- three, a* well as of 
llaldwin, appear» to have been taken before one William 
('. Pipes, a justice of the peace for Albert County, on the 
07th day of June, and the deed and certificate of acknow­
ledgment were registered in the office of the Registrar of 
Deed» for Alliert on the 28th day of June, 1899. In eon- 
sequence of informalities in the justice’s certificate of ac­
knowledgment, a second certificate of the same acknow­
ledgment was endorsed on the deed on the 29th day of 
July, 189.1, and the deed thus certified was re-registered 
on tlie 31st day of July. Between the dates of these 1*0 

registries, that is on July the 1st, 1893, the defendant 
John Fullerton obtained e judgment in the County Court 
of Albert against llaldwin and his partner for the sum 
of 1241.97, and on the same day a memorial of this judg­
ment was registered. On the 2fith day of July, 1893, a li. 
fa. was issued on this judgment to the defendant Wood- 
worth, who is sheriff of Albert, and under this execution lie 
levied upon the lot of land owned by llaldwin and as­
signed by the trust deed, and advertised it for sale to 
take place on the 28th day of March, 1894. This bill was 
accordingly filed, and on the 10th day of March last Mr. 
Justice llaiiiiifilon granted an injunction order restrain­
ing the sale by the sheriff, which order It is now sought 
to make perpetual. The plaintiff by his bill prays for a 
declaration that the said deed of assignment is good and 
valid as against the said judgment and memorial and 
writ of fi. fa., and that the plaintiff, as such trustee, is ns 
against the said judgment, memorial and writ, the holder 
of whatever Interest In the said lot of land llaldwin was 
entitled to at the time of the execution of such deed of 
assignment ; and ns consequential relief the plaintiff 
prayed for an injunction restraining the sale by the 
sheriff.

The argument was heard October 24, 1894.

1‘oirrll. for the plaintiff.

(’huiiillrr, for the defendants.

1894. November 20. Barker, J. :—
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(His Honor recited the facts of the case as stated 
aliote, and proceeded as follows.)

It was,contended on the part of the plaintiff that the 
registry of the memorial after the first and lief ore the 
second registry of the trust deed was such a cloud upon 
the title as to materially Interfere with a sale of the pro­
perty, and that he therefore had a right to come to this 
t'ourt for a declaration as to his rights so that doubts 
might be removed, and he thus la- enabled to get the beat 
isissible price for the property for the benefit of the cre­
ditors.

Several objections were urged by Mr. t'handler 
against any decree being made. While he did not dis­
pute the jurisdiction of tills Court to make a declaratory 
decree, even where no consequential relief was sought, 
It was urged that in this case where no fraud was 
charged, where the registry fully showed the instruments 
under which all parties claimed and where the sheriff 
only sought to sell such interest as Haldwln laid in tIn­
land at tile time the memm-ial was tiled, a bill such as 
this would not be entertained, but the purchasers under 
the sheriff and under the plaintiff res|iectively should be 
left to try out their com|H-ting titles by an action at law. 
No doubt this course could la- adopted, but there are con­
siderations which seem to me in a case like this to render 
it in the interest of all parties that the jurisdiction of the 
Court should lie exercised. The plaintiff comes here as 
representing the creditors of llaldwin, of whom Fullerton 
is himself one; and though he I Fullerton) may now assume 
an attitude in a sense hostile to the deed, it does not neces­
sarily follow that he may not later on come in under it 
and imrtielpate with the other creditors In the benefit of 
its provisions. It certainly cannot injure the defendant 
Fullerton to have a decision In his favour, for that as­
sures him payment in full of his judgment ; while on the 
contrary, If the decision should be adverse to him, he as 
a creditor derives a direct benefit from the enhanced 
value of the land consequent upon all doubts being re­
moved as to the title to be given to a purchaser. The 
plaintiff Is bound to sell the property so as to reulize for

66

1894.

Trukman 

Woodworth. 

Barker, J.
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1894.

Woodworth. 

Marker, J.

Hie payment of the debts, and It needs no argument to 
show that any serious dispute as to the. validity ot the 
title the trustee Is in u position to give must necessarily 
depreciate the marketable value of the property. In 
cases where the validity of a conveyance Is ques­
tioned on the ground of fraud similar reasons 
induce this Court to exercise Its jurisdiction ; and 
I can see no reason why In a case like this the same re­
medy should not be applleil for a similar evil, though no 
fraud lie charged unil the judgment and memorial are In 
no way attacked beyond settling whether they do or do 
not create a Hen on the property. In Trurmlrll v. ( ',mk 111. 
Stronii, V.C, says : " I find no authority for saying 
that the existence of an unregistered deed, passing no In­
terest and not ap|siirlng to lie a link In the title, cun give 
ground for the jurisdiction ; but the registration has such 
a tendency to embarrass the title of the true owner, that 
there would lu- a great want of remedy If this Court could 
not decree cancellation in such a case.'' In Sliair v. 
Lrdj/arti(2), Slotrat, V.C., says: The tlrst objection was, 
that the bill does not allege any privity between the 
plaintiff and the defendants, or any fraud by the defen­
dants, and that the bill, in the absence of such privity or 
fraud, will not Ile. I- am against tills objection. No au­
thority was cited in Its sup|sirt, and certainly reason Is 
op|Hiscd to It. If two strangers, even through a mere 
mistake of fact or law, claim a man's property and put on 
registry an Instrument setring forth such claim, or pur­
porting to deal with It. such a claim, however unfounded, 
must prejudice the sale of the property, and may create 
embarrassment otherwise ; and I would lie very sorry, 
unless coni|ielled by the authorities, to hold that the 
owner Is in such a case without remedy. Hut a deed by 
a sheriff in his official capacity professing to convey 
what he has no right to convey, presents grounds for re­
lief which may not apply to a transaction between two 
entire strangers." tbs- also AW v. //nrccy (8): Ifwutrll v. 
Ritaxcll (4) ; IVrir v. yiagara (I rape Co. (5).

(1) 18 Or. 18*. 
(*) 11 Or. 881. 
8) 8 Or. 681.

(4) IS Or. 419.
(5) 11 Ont. P. 700.
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I come now to the substantial questions involved in 1894. 
the case. In the first place, it is said this trust tsumun 
deed is fraudulent and void under the Statute 13 Woodwobtb. 

Eliz. cap. 5, as being intended to hinder and de- B.rker.j. 

feat creditors, for which proposition Whitman v. The 
Union Hank of Hal if ax (6) is relied on. So far as 
we can judge from the very meagre report of the reasons 
given by the majority of the Judges in this case for the 
conclusion at which they arrived, it was because they 
held that fraud under the statute was made out In a deed 
by whose provisions creditors on assenting to the deed 
were compelled to release their claims, and unless they 
did assent were excluded from all benefit under it, and as 
to any surplus of the funds remaining over after paying 
aasenting creditors, there was a resulting trust In favour 
of the debtor. Accepting this us a correct exposition of 
the law, the present assignment is not, I think, within it.
This del'd contains no resulting trust in favour of the 
debtor, and, though it contains the ordinary release-, It pro- 
vide-s distinctly that the trust funds are available even 
for creditors who do not exe-cute the deed. It is true 
that the deed provides for preferences and gives senne 
priority to the debtor's individual creditors over theme- of 
the partnership ; but In no event dews he reserve any 
bene-flt to himself until the creditors are all paid In full, 
and then only by legal inference. The deed is, I think, 
not at all open to the objection made to it.

Anothe-r ground ui-ged by Mr. Chandler at the hear­
ing receive-d clewe attention. As the first registry of the 
trust deed was Invalid in consequence of the defective 
certificate of acknowledgment, and the memorial was 
Hied Iwfore the second registry, it was contended that 
the lien on the pnqwrty was complete by the memorial, 
and the deed to the plaintiff conveyed the property to 
him subject to the lien In favour of Fullerton. It is not 
necessary in the view I take of this case to express any 
opinion as to the validity of the first registry of the 
trust deed. If It were a good and valid registry, the de­
fendant Fullerton would acquire no lien by Ids judgment,

(6) 16 Csn. S. C. R. 410.



88 NKV I1RUNBWICK EQUITY REPORTS. [VOL.

1894.
Trukman

Woodworth.

because all of Baldwin's interest in the property would 
have been vested in the plaintiff. This is a fact admit­
ted : but it is because the plaintiff practically admits and 
the defendants positively assert that the first registry is 
of no effect that any question arises. I shall, therefore, 
deal with the case on the assumption that the first re­
gistry was altogether inojs-ratiye, as having been made 
without a valid certificate of acknowledgment. It is 
clear to my mind that us against ltuldwin the deed of as­
signment conveyed to the plaintiff the land described in 
it. When the creditors signed it, and when in fact they 
had notice of the trust created by it In their favour, it 
ceased to is* a mere dis|s>sition of the proi*-rty by Bald- 
win, revocable at his will. Those executing had released 
their claims against Baldwin, and accepted in Hen thereof 
such rights as they were entitled to under the deed. 
Quite irrespective altogether of registry Baldwin by his 
assignment had conveyed all his Interest in the property 
to the plaintiff ; a conveyance which he himself could 
not have defeated except by a conveyance to a purchaser 
for value without notice and registered prior to the first 
deed ; a transaction which, though gissl as to the inno­
cent purchaser, would nevertheless be a fraud as to Bald­
win. Tin- rights in teal estate which are leviable under 
an execution and salable by a sheriff thereunder have, 
1 think, Iicen determined by judicial decision, in Millrr 
v. Diinuan (7), the present Chief Justice of Canada, in a 
dissenting judgment, which Is, I think, altogether appli­
cable to our ltegistry Act, differing as it d<s-s moat ma­
terially from that of Nova Scotia in reference to which 
that ease was determined, has dealt exhaustively with 
this question. He points out the difference between a 
purchaser and incumbrancer for valuable consideration, 
and a judgment creditor; how the former has contracted 
for a particular interest in the land, while the right of 
the other against it 1ms no foundation In contract, but 1s 
only a part of the remedy; and he holds In a positive way 
that the charge of the judgment creditor is to Is- subor­
dinated to all equities to w hich the land was subject In 
the hands of the judgment debtor at the date of reglstra- 

(71 81 Can. B. C. R. 33.
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lion ; that the absence of notice is Immaterial, and that a 1*114. 
judgment creditor was only entitled to avail himself for Turn»* 
the purpose of satisfying his dc-bt of just what his debtor wuopwu»™. 

owns, subject to all cc|uitnble claims of third persons, and n«rter. J. 

no more. In Wickham v. The X. H. Rp. Co. (8) a similar 
question arose in reference to our own Act. In that case 
Lord Chelmsford says (II) : " There is no doubt upon 
principle, as well as on the authority of the cases cited In 
the argument at the Bar, that the right of a judgment 
creditor under an execution is to take the precise inter­
est, and no more, which the debtor possesses in the pro­
perly seized, and consequently that such property must 
be sold by the sheriff with all the charges and incum­
brances, legal and equitable, to which It was subject in 
the hands of the debtor. In other words, what the deb­
tor has power to give is the exact measure of that which 
the execution creditor has the right to take.” Again, in 
Whitworth v. (lanpain (111), the Vice-Chancellor says:
“The more 1 consider the case, the more satisfied I feel 
that I stated the general principle correctly In Lani/ton v.
Horton, when I said that a creditor might, under his 
judgment, take In execution all that ts-longed to Ills 
debtor, and nothing more. He stands In the place of his 
debtor. He only takes the property of his debtor, sub­
ject to every liability under which the debtor himself 
held it.” It was upon the same principle that the Su­
preme Court of this Province, in an appeal from the 
Judge who recently presided over this Court, in Chute v.
Grattan, decided in Trinity term last that a mortgage 
made in pursuance of an agreement to secure money laid 
out in buildings took priority to a judgment rendered after 
the agreement and registered before the mortgage. See 
Rottruton v. Morton 111) : Hcnhnin v. Krane[V!);
Dolphin v. Aplirartl(13) ; Eyre v. Mclloieell(14) ; Hraran 
v. Earl of Ojfonl 115). By sec. 9 of cup. 47, C. S., it is 
only the land of the |s-rson against whom the execution 
issues that is bound, and by sec. lli of the same chapter

IS) !.. R. 1 P. C. 64. 
<»| At p. 75.

110) S Hare. 416.
(11) 1 Dr. A W. 171.

(18) 1 J. A H 685.
!13) 4 E. ,t I A|.|> 486. 
(141 » H. L. C. 619 
(16) 6 DeO. M A O. 492
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1894. the sheriff's deed conveys only the interest of the execu- 
tkckhas tlon debtor. By force, therefore, of these sections, if the 

Woodworth, debtor lias already conveyed away all his interest, he has 
Barker, j. none upon which the execution can operate.

Sec. 4 of cap. 74, Con. Ktat., only avoids conveyances 
us against subsequent purchasers for valuable considera­
tion. It was admitted by Mr. Chandler, and, I think, 
mast Ik- taken as long since settled by authority, that a 
purchaser at sheriff's sale is not a purchaser for valuable 
consideration. In addition to the cases already cited, see 
Due dcm. Muck v. VuijhiccU (1#), and /foe dem• Koop v. 
Tmitouxkt/ (171.

As a result of these authorities, I think there remain­
ed no interest in Baldwin in the land seized and adver­
tised by the sheriff at the time the memorial was tiled, and 
there was therefore nothing upon which the memorial 
could operate so far as this land is concerned.

The plaintiff is therefore entitled to the decree 
asked for. Lfedare that the conveyance from Baldwin 
to the plaintiff, dated June 2(1, 1893, is good and valid as 
against the judgment obtained against Baldwin by Ful­
lerton, a memorial of which was tiled July, 1893, and that 
the plaintiff, as trustee under the conveyance to him, 
holds the land mentioned therein free from any lien or 
charge created by the said memorial or execution, and 
in no way subject thereto.

tlrder lliai defendants lie |K‘rpetually restrained from 
selling or proceeding to sell the said land under the said 
execution. There will be no costs, the plaintiff being 
entitled to his costs out of the estate.

(16) a p * B. 44. (17) 6 All. 686.
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1895.
February 5.

In re FAIRLEY ESTATE.

Will—Construction—Pecuniary legacies—Residuary Estate—Supreme Court 
in Equity Act, 1H90 (5J Viet. c. 4), s. 174.

Where a testator had agreed to sell land, but had not executed a convey­
ance of it to the purchaser, and died, leaving a will, by which he gave 
several pecuniary legacies to certain relatives, to be abated propor­
tionately in the event of his estate being insufficient to pay them, and 
then gave all the rest of his estate to the children of A.

Held, that the pecuniary legacies were not a charge upon the residuary 
estate in the event of the personalty not being sufficient, and that the 
conveyance of the land in question should be made by the residuary 
legatees.

Till» wim an application by petition under the Su­
preme Court in Equity Act, 1890 (53 Vic. c. 4), ». 174 (1), 
for an order of tile Court enabling and compelling the 
execution of a deed of conveyance by the heir* of Scott 
Fairley, deceased, and certain infant legatees named in 
bis will, of a tract of land sold by the demised to Alex­
ander Ullwon. The facts are fully stiltinI in tile judgment 
of the Court.

f/ro. F. (Jirifor/f, Q.CM for the applicants.

1895. February 5. Barker, J. :—

Scott Fairley, the testator, died in October, 1893, 
possessed of both real and |ier»onal estate and leaving a 
will dated July 11, 1893. In April, 1889, lie entered into 
a written agreement with Alexander (lihson for the sale of 
a large tract of land in Northumberland for the price of

(1) " The Court on petition of the executor of the estate of any person 
who may have died before the performance of any contract made by him 
in hie lifetime, or of any person interested in such contract, and on hear­
ing the parties may by order enable and compel the specific perform­
ance thereof by any infant heir or other person. Every conveyance 
made pursuant to an order under this or the next preceding section may 
be executed in the name of any such infant by any person the Court 
shall authorize and direct, and shall be as effectual as if made by such 
infant when of lawful age."
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1895. $22.500. A part of the purchase money was paid by (lib-
/« rt fairi.ky koii before Fairley'» death, but no conveyance was ever 

* executed except of some timber licenses. At the time of 
Barker, j. fair)ey,1 death there remained some $12,351.19 due on 

account of the purchase money, which amount Gibson 
wishes to pay and have the conveyance to him completed 
according to the contract. An application was made to 
me by the executors of Fairley, under sec. 1T4 of 53 Vic. 
cap. 4, relating to proceedings in the Supreme Court in 
Equity, for an order enabling and compelling the specific 
performance of the contract of sale by certain infants 
and others interested in the property, and for the author­
ity and direction of some person to make the necessary 
conveyance for these infants. I directed all persons who 
might have any interest in the property under the will to 
have notice of the application, none of whom appeared 
at the liearing. The only question is as to the persons 
by whom the conveyance should be made. The testator, 
after directing the payment by his executors of all his 
debts, funeral and testamentary expenses, gives several 
pecuniary legacies to his nephews, brothers, and other re­
latives, and then devises his dwelling house and land 
ladonglng to it (some seven acres, but no part of the tract 
agreed to be sold to Gibson) to a nephew, Justus W. 
Fairley. The will then proceeds : “ Fifth, and iu the 
event of my estate being insufficient to pay the said sev­
eral legacies, the same shall be abated or reduced pro- 
portionately. Sixth, I give and bequeath all the rest, re­
sidue and remainder of my estate to the children of my 
brother Justus Fairley." The principal question In set­
tling the title is whether the pecuniary legacies are 
charged u|*m the reel estate. An argument may be ad­
vanced in favour of the charge from the fifth clause in 
the will, and giving to the word "estate” in that clause 
a sufficiently extensive meaning to include real as well 
as personal estate. I aiu, however, disposed to think that 
the word “estate” in this clause refers simply to Hint por- 
tion of the general estate out of which the legacies are 
primarily [iiiyable, that is, the personal estate. I can­
not discover any intention In this clause on the part of 
the testator to charge the real estate in aid of the per-
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sonalty with the |aiyment of these legacies. The real 1893. 
estate is not given to the executors who are to pay these in
legacies ; a fact of great Importance in determining the ----
testator's intention In such cases. Tile executors are 11*rk*r'i 
directed in reference to James Fairley to set apart and 
invest a sum sufficient to produce an annuity for his 
benefit of 1250 a year during his life. Presumably they 
are to do this only with the property which is given them 
and under their control ; and. as 1 have already pointed 
out, the real estate Is not given to the executors here at 
all. Tile pecuniary legacies are all dealt with alike, and 
what is true of one of them is also, I think, true of nil.
I think it a projxT construction of the will that the pecu­
niary legacies are payable out of personalty, with an 
abatement pro rata in case of deficiency, and that the re­
siduary estate, both real and ]>eraonal, passes to tile chil­
dren of Justus Fairley, the word “ estate ” In the resi­
duary clause of the will living construed as covering both 
real and personal estate, thus leaving the whole estate 
dlaixiaed of by the will.

It would seem from a statement in the petition that 
the balance due by Gibson on his purchase, together with 
the other [s-rsonal estate in the hands of the executors, 
would lie sufficient to pay these legatees in full. In which 
case no question can arise. I think the conveyance 
should be made by the children of Justus Fairley, and, to 
avoid all question, that it be joined In by the heirs at law 
of Scott Fairley, the testator.

The order will be as follows :—
That on jmyment of the balance of the purchase 

money by Gibson, the pnqierty in question lie conveyed 
to him by Alexander Thomas George Johnson Fairley, 
Josephine Dora Fairley, Scott M. Fairley, and Erl Festus 
Fairley, infant children of Justus Fairley ; and by Jus­
tus Fairley, James Fairley, and Margaret Cameron ; and by 
Christian S. Fairley, Leila Ada Fairley, and John Wes­
ley Fairley, infant children of Sa rail A. Fairley; and by 
Sarah A. Fairley. And further order that such convey­
ance be executed In the name of the Infant children of 
Justus Fairley by tlielr father, the said Justus Fairley, 
and In the name of the Infant children of the said Sarah
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1895. A. Fairley by their mother, the said Sarah A. Fair- 
t« rr fa™i.kt ley, which said Justus Fairley and Sarah A. Fairley are

---- hereby authorized and directed to execute such convey-
Barker, j. ulll.t, jn ,|lt. name „f the said infants respectively.

The costs to be paid out of estate.

BARNABY v. MVNROE, it at.

Practice—Suit for foreclosure—Partie» —Administrator—Disclaimer—Dis­
missal of Bill—Costs —Unnecessary Recitals in Hill—Supreme Court in 
Equity Act, mo (53 Viet. c. 4), t. 32.

As a general rule the administrator of a deceased mortgagor should not 
be made a party to a foreclosure sait.

Where an administrator is improperly made a party to such a suit he 
should disclaim in order to entitle him to have the bill dismissed 
with costs.

Disclaimer is as applicable where a defendant has no interest as where 
he has an interest which he is willing to abandon.

Where an administrator improperly made a party to n foreclosure suit 
did not disclaim and the cause proceeded to hearing he was equitably 
dealt with by being allowed costs, on the dismissal of the bill, up 
to and including his answer.

Where the administrator of a mortgagor was improperly joined in a 
foreclosure suit costs thereby incurred were not allowed to the 
plaintiff.

Where a bill in a foreclosure suit was of unusual length from the inser­
tion of needless recitals and repetitions contrary to the provisions of 
the Supreme Court in Equity Act, 181*0 (53 Viet. c. 4), s. 22, the clerk 
was directed to tax the ecsts of the bill on the basis of twelve folios.

Tin* fnets in the rase ho far hh material to the points 
derided are Htated in the judgment of the Court. The 
argument was heard March 1st, 1895.

Skinner, Q.C., and MacRae, for the defendant, Mun- 
roe :—

The personal representative of a mortgagor should 
not Ik* made a itarty to a foreclosure suit except where 
he has an interest in the equity of redemption, and if im­
properly joined i« entitled to have the bill dismissed as 
against himself with costs: Daniell Oh. Practice (1); Brad- 
nlunr v. Outran (2); Duncombe v. Hansleff (3) ; Htory

(1) 8 Ed. 280. (2) 18 Ves. 284. (8) 8 P. Wms. 833.
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Eq. Pleading (4) ; Wilson v. Hornehrook (B). Any surplus 
money arising from the sale of the mortgaged premises 
liasses to the heir ns real estate : Bourne v. Bourne (6) ; 
Williams on Executors (7) ; Coote on Mortgages (8).

A. //. Hanington, Q.C., for the plaintiff :—
That the defendant Is a necessary party to the suit is 

well established : Meeker v. Tnnlmi (9) ; (Irate v. Mount 
morris (10); Scholefield v. Ilea field ill); Beale v. Symonds 
(12); Christophers v. Sparket 13); Cholmtmdeley v. dis- 
ton (14). The defendant took out administration ns a 
creditor in ord<T to sell the equity of redemption and pay 
the testator's debts, and therefore should be joined in tin- 
suit. If lie insists that he has no interest in the subject 
matter of the suit he should have disclaimed and not 
answered, and costs of answer will not Is* allowed him. 
See Maj'irell v. Wii/htiriek ; Clarke v. Ui/inot I 111) ; 
1 Dan. Oh. Pr. (4th Am. Ed.i (17); Haekham v. gtiie#(18); 
Vale v. Merideth (19) ; Appleby v. Duke CM).

Skinner, in reply:—
Disclaimer only applies where tin- defendant lias an 

Interest in the subject matter of the suit which he is 
willing to aba udon.

1895. March 19. Barker, J. :—

Tin- bill was tiled in this case for the foreclosure of 
two mortgages given by one John Sweet to the plaintiff 
and for a sale of the mort gaged |iremises. The bill al­
leges that Sweet, the mortgagor, died In February, 1894, 
having first duly made his last will, by which he devised 
his interest in the mortgaged premises to his two chil­
dren, who are defendants In this suit. Tin- plaintiff also

(«I 9th Ed. 88. 196, 900. 
(.11 1 Han. 109.
(01 9 Hare. 35.
(7| 6th Am. Ed. 609.
(S) 4th Ed. pp. 950, 959. 
(HI 9 Oh. Ca. 99.

(10) 9 Dr. A W. 432.
(11) 7 Kirn. 667.
(19) 10 Ileav. 406.

(181 9 Jac. A W. 993.
Ill) 2 Jac A W. I. at p .134. 
(151 L. R. 3 Eq. 210.
|I6) 1 Phil. 276.
(17) Pp. 706, 710.
(18) 1 McN. A O. at p. 625. 
(loi I- -lor. 999.
(90) 1 Hare, 303.

1895.
Babnaby
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Harmaht

MI-RHO*.

alleges tlmt the persons niini<‘d ns executors In the will 
refused to net, whereupon letters of iidininistratlon nun 
testament» nmiexo were granted to the defendant Mini- 
roe, who. as such administrator, la made a party to tills 
suit. The other two defendants did not ap|s‘iir, and the 
hill was taken pm nnifess» against them. The bill does 
not allege that the defendant Munroe ever claimed any 
interest in the equity of redemption or in the suit, or 
that he hud any, unless by reason of his being adminis­
trator the law would clothe him with some Interest 
which would render it necessary to make him a party to 
tills suit. Tile evidence at the hearing showed that at 
the time of Ids death Sweet owed about find outside of 
the mortgage money ; that he had absolutely no property 
except his Interest in these mortgaged premises, and that 
Munroe obtained (lie letters of administration as a cre­
ditor. Munroe entered an appearance and answered, and 
the matter came to a hearing. There are, however, but 
two questions involved—111, whether Munroe should have 
been made a party, and (2). if not, ti|s>n what terms as to 
costa tile bill should is- dismissed as against him.

As to the first point, I do not think Munroe should 
have been a party. It is not desirable that there should 
exist any doubt upon a question of practice so likely to 
arise. So far as my experience goes. I have never known 
an instance where an administrator of a mortgagor lias 
been made a party to a salt to foreclose the mortgage 
and sell the premises. He has no interest whatever in 
the equity of redemption. If he had claimed an interest 
the plaintiff might have deemed it prudent to make him 
a parly so as to get Ills disclaimer or foreclose him, but 
there is nothing of that kind here. I do not say that no 
ruse can arise where an administrator would not lie a 
proper party ; on the contrary, I ran easily imagine such 
a case ; but I do say, however, as a general rule that he 
Is not a proper parly, and that there is nothing In this 
case warranting a departure from that general rule. 
This is, I think, a well-established practice, and If wrong 
must be rectified by a Court of Appeal. I think the bill 
must be dismissed as to the defendant Munroe. Tills 
brings me to the sm-ond point ; and that is, upon what 
terms as to costs the order should be made.

'VOL.
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Tin* nine of WUmdii v. lltmihnmk i-ll I* in 111 H 11,v of 
il* features sluiiInr to till*. There the defendant Horn- 
lirook neither had nor claimed to have any interent in the 
mortgaged premise*. Though the plaintiff knew thi* 
when lie inailed Ilia aiiuiniona, he made him a parly, 
llornlirook appeared and put in w hat neeiun to have hi-t-n 
intended for a diaelaiiner, though it waa a rather infor­
mal one. The plaintiff then moved to have ilia hill 
amended liy striking out Hornbrook aa a defendant, and 
this lie waa allowed to do on payment of eonta. Whether 
a parly diaelaiiiiiug is entitled to Ilia eoala or not de- 
peudn upon ctreumstiince*. The eaae I have just eited 
would have warranted me In making the aaine order in 
this vase a* the t'liief .Illative made in that, provided 
Monroe had diaelaimed and the plaintiff had then moved 
to amend. I think I have a right to aaaiime with that 
pravtiee established that if Mini roe had diaelaimed, the 
plaintiff would have followed the course adopted In 11"//- 
kmi v. HitniliriHik. paid Monroe Ilia eoala and laid Ilia 
hill amended, and a a a result of the diaelaiiner been re­
lieved of all |awstt)le question aa to Mini roe's interest. 
I If course if he had, notwithstanding the disclaimer, 
gone down to a hearing In order to have Monroe fore­
closed. aa was done In /Mi ls v. Whitmoir (22), he could 
have done so ; but, mile** under exceptional circum­
stances, lie would have lieen compelled to pay Monroe's 
coats incurred subsequent to the disclaimer, ns well aa 
those before, in answer to the plaintiff'* contention 
that the defendant Munroe should have disclaimed, it 
was answered ll), that the defendant could not disclaim, 
and 12|, if he could, that his answer amounted to u dis­
claimer. I am unable to see any reason why the defen­
dant should not disclaim. A disclaimer is as applicable 
where the parly in fact has no interest as when he has 
an Interest which he Is w illing to abandon. In Milford on 
I'leading, ."till. It is said: “A disclaimer is where a defen­
dant denies that he has or claims any right to the thing 
in demand by the plaintiff s bill and disclaims, that is re­
nounces all claim thereto.” Onnicll Oh. Prac. (23) is to the

(21) 1 Han. 167. (22) 28 Beav. 617. (28) 4th Am. Ed. p. 706.
VOL. I., N.R.R.R. «7

1806.

Barker, J.



ns NEW BRUNSWICK EQUITY REPORTS. [VOL.

18115. same effect. I therefore see no difficulty in the way of 
harsahy Munroe disclaiming. unless lie was unwilling to place him- 
murboe. self in the iHisitiou of aliandoulng some right or interest 
Barker j. which by law he might poeribly have, but which he 

asserted as a matter of law he did not luive, and as a mat­
ter of fact In- did not claim, and therefore desired a de­
cision on the question. He can scarcely take such an un­
usual course at the plaintiff's exiiense. This brings me 
to the other point : Does the answer of Munroe amount 
to a disclaimer, and could it be so treated ? Dan 
tell, at |nige 7117(24), says: ‘"In order to entitle the 
defendant to be dismissed with costs, the dis­
claimer should state that the defendant * does not and 
never did claim, and that he disclaims all right and 
title to the subject matter of the suit.' ” And the form of 
disclaimer given in Daniell, page 2113, is as follows: “I 
have not and do not claim, and never had or claimed to 
have, any right or interest in any of the matters in ques­
tion in this suit, and 1 disclaim all right, title and inter­
est. legal and equitable, in any of the said matters," etc. 
As the defendant Munroe's interest was precisely the 
same when the suit was commenced as when he an­
swered, the above would lie the form proper to Is- used, 
and In so disclaiming he would, as a rule. In- entitled to 
costs to that time. In Ford v. The Earl of CliexterfUld (25), 
the Master of the Rolls savs(2fi| : “The result is that 
in my opinion, the effect of all the late authorities Is this: 
First, that in suit for foreclosure or redemption of uiort- 
gngi-s. where a defendant disclaims In such a manner as 
to show that he never hail and never claimed an interest, 
at or after the tiling of the bill, then he is entitled to 
his costs. Secondly, If a defendant, having an interest, 
shows that he disclaimed or offered to disclaim before 
the institution of the suit, there also he is entitled to his 
posts. Thirdly, that where a defendant having an interest, 
allows himself to Is- made a party to the suit, and does 
not disclaim or offer to disclaim till he puts in his an­
swer or disclaimer, in that case he is not entitled to his 
costs.” The defendant here comes under the first of 
these rules, for he never had any interest and never 

(M) 4th Am. Ed. (25) 16 Beav. 516. (26) At p. 520.
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claimed to have any. If therefore he had disclaimed so 
as to entitle himself to costs, the form I have given from 
Daniell would have been proper for the purisme. As to 
the defendant's answer, it does not of course profess on 
its face to lie a disclaimer, and I presume was never 
really intended to be. Sec. 5, which is the only |«irt of 
the answer at all relied on as in substance amounting to 
a disclaimer, is as follows : After admitting Sweet's 
will and the granting of letters of administration to 
Muuroe, It proceeds: "But I allege and say that, as ad­
ministrator rum testa men to annero of the estate of the 
said John Sweet, I have in no way interfered with or 
intervened with the mil estate of the said John Sweet 
or any part thereof. And that by said last will and testa­
ment the mortgaged laud and premises were ais-ciflcally 
devised to his, the said John Sweet's two daughters 
mentioned In the will, namely, Emily Ann, and Julia, 
and that no estate and property in the said mortgaged 
lands and premises now vest In me or ever did vest in me. 
I have not at present, and never did have any other inter­
est in the estate of the said John Sweet, dec*-need, than 
as administrator of his personal estate, with the last 
will and testament of the said John Sweet annexed 
thereto.’’ I do not think this is a disclaimer of anything. 
It is simply a claim that, as a matter of law. as adminis­
trator llunroe would have no Interest. At all events, I 
think the plaintiff was quite justified in not treating It 
ns a disclaimer, for if the defendant intended really to 
disclaim there was a very simple method of doing it, and 
he cannot complain if the plaintiff failed in taking the 
course which he probably would have done, and which 
was done in Wilson v. Hm'nhrook i27), had there been no 
doubt as to the character or effect of the answer.

In my opinion, therefore, the defendant Munroe 
either should have allowed the bill to lie taken pro con- 
fenso against him without answering when he ascertained 
no relief was sought in any way against him ; or else, if 
he wished, to obtain his costs of appearance, he should 
have disclaimed, its he neither had nor claimed to have 
any interest. He will therefore be equitably dealt with 

(17) 1 Hsu. 1«7.

1895. 
Marnahy 

Mvnroe. 

Marker. .1.
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if he is plan'd iu the name position ns to costs as if he 
had disclaimed. The bill will therefore lie dismissed 
against the defendant Monroe, with costs up to and in­
cluding Ills answer only, to lie paid by the plaintiff.

It is obvious that by the course adopted In making 
Munroe a party, the plaintiff's costs have been largely 
Increased. The principle by which mortgagees are often 
entitled to add the expense of litigation arising out of 
their security to the mortgage money, as being a neces­
sary expenditure, does not, I think, apply here. I see 
no reason why the defendants, who are entitled to the 
equity of redemption, should have this additional charge 
upon the premises. They were iu no way a |«irtv to It, 
or the cause of It, and so far as they were concerned they 
allowed tin* bill to be taken pro coii/cano. I think 
that the plaintiff's costs of suit should be taxed as 
though Mnnroe had never been a parly aud the bill had 
been taken pro muff no, as it lias been, against the other 
defendants.

There is one other matter connected with this suit 
to which I feel it my duty to make some reference. Hav­
ing had an opportunity of perusing the plaintiff's bill in 
this case, my attention was directed to what seemed to 
Is- Its unusual length. Tlie type-written copy to w hieh I 
refer contains nineteen pages of about three folios to the 
page, or fifty-seven folios In all. Now, tills suit Is one of 
the slmpli-sl form iMWsible. Two mortgages were given 
by the same mortgagor to the plaintiff on the same 
piece of property; the mortgagor died leaving a will by 
which he devised the equity of redemption to his two 
daughters, who, with the husband of one of them, are 
made defendants. Now, no case can Is- stated more en­
tirely free from complications. Hcc. 22 of 63 Vic. c. 4, 
whose provisions have practically been In force for the 
last forty years, provides that the bill shall contain a 
brief narrative of the material facts, adhering as nearly as 
]Missihlc to the brevity of the form given, aud that docu­
mentary evidence shall not be inserted at large, but any 
material part of it may Is* referred to In a concise man­
ner. The form to which reference Is made, and to the 
brevity of which the statute requires practitioners to
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adhere, Ik ti foreclosure bill, and without a description 
of premises, contains three or four folios. This is rather 
a startling difference between the mode! ami the copy. 
The description of the mortgaged premises in tills cas ■ 
is about live folios In length, and, strange to any, it is 
copied three times—once in the usual allegation that the 
plaintiff is mortgagee of the premises ; a second time 
In the tirst mortgage, which Is inserted in full, with all 
its covenants and power of sale ; and a. third time In the 
second mortgage, which is also set out in full, with its 
covenants and power of sale. In addition to this, the 
will of Sweet is set ont In full, even to a clause disposing 
of a lot in the cemetery. Now, no one would be more dis- 
|sised than 1 to give latitude to counsel in the exercise 
of their judgment and discretion as to the allegations to 
Is* intrisluced into a pleading, or the precise form in 
which those allegations should la* made ; but in a case 
like this, where both the letter ami spirit of the statute 
seem to have been disregarded, and where there exists, 
so far as I call discover, no reason for making tile bill 
about five times as long as Is usual, I think I should lie 
disregarding my duty if 1 did not express my entire dis 
approval of such a course. The clerk rc|K>rts to me that 
a similar case came before Mr. dustlce Fraser, and In- 
directed tile costs to be taxed on the basis of the bill 
containing ten folios. I am glad to have a precedent 
which is so entirely iu accord with my own views, and I 
shall therefore direct the clerk to tax the plaintiff's costs 
on the basis of tile hill containing only twelve folios, un­
less the plaintiff's solicitor is able to satisfy him that the 
setting out in full of the documents 1 have described and 
the re|ietitiou of the description of the premises as I 
have mentioned were reasonably necessary for the plain­
tiff's case.

The decree will be as follows :—
1. The bill will stand dismissed as to the defendant 

Monroe, with costs up to and including his answer, to be 
paid by the plaintiff.

2. The bill to Is- taken pro rou/rsso against the other 
defendants.

3. The amount due on the mortgage for principal,

1H95.
Uahnaby

MCNIIOR.

Harkrr. J.
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insurance premium* and interest up to the l*t March, 
1895, is assessed at $000.

4. The usual reference to sell, all parties having 
leave to bid.

5. The plaintiff's costs to be taxed as though Munroe 
had never been a party to the suit, and as though the 
bill had been taken pin rimfiami against the other defen­
dants.

0. The plaintiff's costs to lie taxed on the basis of the 
bill being only twelve folios in length, subject to what I 
have above directed.

In re CUSHING’S ESTATE.
Ex parte BETHIA J. CUSHING.

Jtralty forming Part of Partiurihip ArrtU—Contortion—Douer.

Realty purchased by partners with partnership funds for partnership 
purposes must be regarded as personal estate in the absence of an 
agreement between them to the contrary, and consequently is not 
subject to dower.

This wits an application under The Supreme Court 
in Equity Act. 189(1 (58 Vlct. c. 4i. s. 2:17. lit Mrs. BethU 
.1. Cushing, widow of Andre Cushing, for au admeasure­
ment of her dower ill lands owned by her late husband. 
The facts and argument of counsel are fully stated in the 
judgment of the Court.

The argument was heard January 28th, 1895.

C. AT. Skinner, Q.C., for the petitioner.

Wehlon, Q.C., for the devisees of Andre Cushing.

1895. March 19. Barker, J. :—

This was an ation made to me under The Hu-
promt* Court in Equity Act, 189(1 i5:l Vic. c. 4, a. 27:t), 
for an order for admeasurement of dower in certain

5
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land* of which It in alleged the late Andre ('nulling died 
seised, and 1n which It 1* claimed the applicant as his 
widow has a right of dower. As to some of the proper­
ties mentioned in the |ietition there is no dispute as to 
the widow's right, and therefore as to these there will be 
the usual order as asked for. As to the remaining por­
tions of the property. Mr. Weldon, who appeared for all 
the parties interested, contended that a bill should be 
tiled, and that this summary procedure was inapplicable 
to a case like this. I decided, however, to go on. and if it 
turned out that the interests of all parties could only be 
protected by having a bill tiled, I could then direc t that 
course to be adopted. As I have arrived at the conclu­
sion that this application must fail as to these latter pro­
perties, there is no difficulty in disposing of the whole 
matter on this petition, unless my decision should Is- re­
versed on appeal, in which case, for reasons which will 
appear hereafter, a bill would, 1 think, he necessary in 
order that the accounts of the ]«irlnership might lie taken 
and tile interests of all parties be ascertained and pro­
tected. From the evidence before me the facts are as 
follows : Previous to May, 1870, but at what precise time 
does not np|ieur, Andre Cushing and <1. Hymn Cushing 
entered into partnership, under the name of Andre Cush­
ing & Co., for the purpose of carrying on the business of 
sawing and manufacturing lumber at St. John. In May, 
1870, an arrangement was made between the firm and 
one Theophilns Cushing, who was a brother of Andre 
Cushing and the father of Byron, for the purchase by 
them of what is known as the Union Point Mill property, 
and accordingly this property was conveyed to Andre 
Cushing and <1. Byron Cushing by deed dated May 1st, 
1870, which deed was duly registered in March, 1871. The 
mill which was on the property at the time of the purchase 
was destroyed by tire on the 33rd of May, 1870, a few 
weeks after the purchase. The linn erected a new mill 
on tin- property, and tills has been ojierated by them 
ever since its completion in 1872, in the way I shall pre 
sently mention, for the purposes of their business. In 
December, 1880, Andre Cushing & Co., also for the pur­
ismes of their business, purchased what is known as the

1896
I ir Ct'SHlNO B

Barker, J.



104 NEW ItftUNSWICK Kyi'IT Y REPORT». ! VOL.

1805. Oodard Mill property, and a conveyance of it was made 
/«rfCvhHiKu's to Andre and Byron Cushing on December 8th, 1880, 

hwTATK. w|l|e]l Wll8 registered January 4th, 1881. These two pro- 
B*rkor..i. |M.rfieM adjoin each other, and since the purchase of the 

one last mentioned, they have been used as one, solely 
for the purposes of the business, in piling and storing 
lumber and in such other ways as were found necessary 
or convenient for carrying on the Arm's business to ad­
vantage. The consideration mentioned in the first con­
veyance is #20,000. and in the last #1.500. Both sums, as 
well as the cost of the new mill, are charged in the Arm's 
books against the partnership. The evidence, 1 think, 
shows, and I have no hesitation in Anding as a fact, that 
these two pro|iertlea were purchased with partnership 
funds for the purposes of the Arm's business, and that 
they have always been used, and solely used, in carrying 
on the Arm's business and for the purpose of the partner­
ship as it has from time to time been carried on. there 
having been no difference either in the manner of using 
the premises or in the pur|s»ses for which they were used 
down to the death of Andre Cushing, or indeed down to 
the present time. It also ap|s*ars that Andre Cushing 
and < I. Byron Cushing were equally interested as part­
ners. each having a one-half interest in the partnership 
assets. The petitioner was married to Andre Cushing 
September 11, 18811. He died March 17. 1891, leaving a 
will by which he devised all his real and ]»ersonal pro­
perty to his children, except a legacy of f 100 to his wife 
and the use during her life of his dwelling house and 
furniture, she being, as lie alleges in his will, provided 
for by her own separate property. Byron Cushing died 
some two or three years before Andre Cushing, intestate, 
leaving a widow and several children surviving, all of 
whom are of age. One of the sons, Oeorge 8. Cushing, 
on his father's death, went into the busings as represent­
ing his father's estate, and the business continued to be 
carried on under the Arm name, precisely the same as 
before, by Andre Cushing, with Oeorge 8. Cushing repre­
senting his father's interest, until Andre Cushing's death 
in March. 1891 : and since that time it has been continued 
by Oeorge 8. Cushing under tin* Arm name, with the
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consent of Andre Cushing's children, and for the benefit 1*96 
of nil interested, that is us to one-half, for the benefit of
those entitled under Andre Cushing's will, and the other ----
half for the benefit of Byron <'nulling's estate. The part- B*rker J- 
nevshlp business has never lieen wound up. neither has 
there ever been since Byron Cushing's death any division 
of profits, but each jairtv has drawn on the basis of an 
equal Interest. The present position of the partnership 
affairs, or its position at the date of Andre Cushing's 
death, is not shown. It does, however, appear by the 
evidence that at the time of Byron Cushing's death there 
was ample |ieruonul pro|ierty belonging to the jiarttier- 
ship to pay the liabilities, thus leaving the real estate 
intact. I do not think the evidence shows clearly that 
the debts of the firm existing at tile date of Byron Cush­
ing's death have absolutely all tieou paid. If they have 
lieen. new liabilities of the firm, or created under the finit 
name, were made for tin- pur|sisc. In fact the business, 
by the consent of all (s-rsons who had an interest in it, 
was continued after Byron Cushing's death precisely as 
before, except that for his personal services and super­
vision were substituted those of his son.

Two answers were set up to this application. One 
was that there was some anti-nuptial agreement between 
Mr. and Mrs. Cushing, that he on his |inrt should not In 
terfere with her property or claim any interest in it, 
and that she on her part should not claim any interest 
in his ; and that acting on this arrangement Mrs. <'ash­
ing, with her husband's consent, had made a will by 
which she dlsjsised of all her projierty for the lienefit of 
her children, the issue of her first marriage. It is un­
necessary to speculate ii|s>n the effect of such an agree­
ment. because the evidence not only fails in establishing 
it. but Mrs. Cushing absolutely denies all knowledge of 
it in every way. and disproves its existence. This defence, 
therefore, entirely fails. The other ground put forward 
relates solely to the two properties I have spoken of,— 
the tlodurd Mill property and the Vnlon Point Mill pro­
perty. In reference to these, It is contended that they 
were purchased by the firm of Andre Cushing & Co. with 
partnership funds, and that they were solely used and
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owned for partnership purposes, in which case the w idow 
• would have no right of dower. And this is the substan­

tial question which arises for decision in this case.
Mr. Weldon contends that by the law as enunciated 

by English authorities the wife has no dower in that part 
of her husband's real estate which is partnership pro- 
perty and used by the partners for partnership purposes, 
unless there exists some agreement between the partners 
by which the property is discharged from the trusts to 
which it would otherwise be liable. Of course, in this 
(«se, no such agreement exists ; we are, therefore, re­
lieved from all discussion as to that point. The doctrine 
by w hich real estate held by or for partners for partner­
ship puiqsises lias been held as, in equity, converted into 
personalty is to be found in earlier decisions than Darhy 
v. I hi ill)/1 It ; but, as that case is so frequently cited in 
modern («ses ns accurately laying down the rule, it will 
Is- safe to adopt it. In that case, Kinderalev.V.C., says <21 : 
" Now, It np|N-nrs to me Huit, irrespective of authority, 
and looking at the matter with reference to principles 
well established in this Court, if partners purchase land 
merely for the purpose of their trade and pay for It out 
of the iwirlnernhip property, that transaction makes the 
property |s-rsoualty, and effects a conversion out and 
out. Whtat is the clear principle of this Court as to the 
law of partnership ? It is, that on the dissolution of the 
partnership all the property belonging to the partnership 
shall be sold, and the proceeds of the sale, after dis­
charging all the iHirtnership délits and liabilities, shall 
be divided among the partners according to their respec­
tive shares in tile capital. That is the general rule: and 
it requires no u|ieeial stipulation : it Is inherent in the 
very contract of partnership. That the rule applies to 
all ordinary partnershi|m property Is beyond all question, 
and no one partner has a right to Insist that any particu­
lar part or Item of the partnership property shall remain 
unsold, and that he should retain his own share of It In 
specie." That the principle of this case and the rule 
there laid down have tieen applied in numerous cases—

(1) a Drew. 49.1. (3) At r- .103.
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snmp of them of com paru lively recent date—is beyond 
all doubt. Mr. Skinner conceded this, but sought to dis 
tinguish the present case for reasons which it will be 
convenient to have in mind before referring to some of 
the later authorities. In the first place, he contends that 
Ihnlifi v. Darby (9) is distinguishable, bemuse the part­
ners were there dealing In real estate, buying and selling 
It for profit ns so much stock-in-trade. An examination 
of the case shows that it was decided U|sm no such 
ground as that, but that in deciding it the Vice-Chancel­
lor was simply applying to real estate held In [sirtner 
ship a principle of the general law of partnersbi|is. The 
ojieiiiiig sentences of the judgment answer this objection. 
The other point made by the petitioner's counsel is en­
titled to more consideration. It may be stated thus : 
Admit for the sake of argument that the general principle 
is correctly staled, It can have no application to a case 
where there exists no necessity for the conversion,— 
where the partnership debts are all paid, or, if not, the 
personal assets are ample for the purpose, and therefore 
the reason for an equitable conversion of the real estate 
has ceased to exist, and the object for which the implied 
trust for sale was raised has also ceased toi exist. In 
which case it was contended the real estate would ré­
assumé its original qualities, the widow would have her 
dower, and the devolution of tile pro|>erty would lie in 
the same channel as though no partnership had ever 
existed. Whatever sup[Hirt such a doctrine may find in 
American derisions, or perhtijis in some early English 
cases, I cannot find any in authorities which are to-day 
recognised as binding. Thornton v. Dixon (4) and Hi ll 
v. PhilII (5), cited by Mr. Skinner, are instances of the 
earlier English cases : tint these have not been followed 
for very many years. In Phillips v. Phillip»(til, these 
cases were cited, but even at that time. In 1K12, they 
were not followed. In that case counsel made much the 
same argument as is presented here. At |iage 11X1 coun­
sel is reported ds arguing that, although the real estate

1898.
In rr Cvshinu'r 
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(Ht S Drew. 4M.
(4) 8 Brown C. C. 198.

\t) 7 Vee. 4M.
(«) I M. A K. ftII».
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purchased with the partnership property was eon verted 
* into personalty for the purposes of the partnership, yet 

when those purposes were served the property resulted 
in its original charaeter of real estate to the heir. {See 
also page ti.">5). What does the Master of the liolls say, 
in answer to this ? “ With respect to the second ques­
tion.—whether the freehold and copyhold pro|>erty pur­
chased with the partnership capital, and conveyed to the 
two partners and their heirs for the purposes of the part 
nersliip trade. Is to lie considered as |s-rsonal estate only 
for the payment of the partnership debts, or is generally 
to lie considered, to tile extent of a moiety, as personal 
estate of a deceased partner.—I confess I have for some 
years, notwithstanding older authorities, considered it 
to lie settled that all property, whatever might la* its na 
turc, purchased witli partnership capital for the purposes 
of the partnership trade, continued to ls> partnership 
capital, and to have, to every intent, the quality of per­
sonal estate : and in the case of /-Vm/i/i/ v. Wiiilihrirk |7|, 
I had no to confine the principle to the ]sn
ment of the partnership demands. laird Eldon has cer­
tainly. u|sin several occasions, expressed such an opinion: 
tlic case of Tmntf ini v. /hnij/iint|H) is a clear decision 
to that effect : and general convenience requires that this 
principle should In- adhered to." I have not overlooked 
the fact that the decision of the Master of the Rolls in 
the ease of Pliillifix v. PliillifiH l!t| was questioned in sev­
eral cases, and finally overruled in 7'm//or v. Tai/lnr (10). 
but it was on another point in the case altogether, anil 
bad no reference whatever to the question for which I 
cite it. Watson, in Ills Equity I 'om|iendliim published 
twenty years after the decision in Taylor v. Taulnr ( 10) 
w as given, cites /’/i/Z/i/i* v. Phillipx ihl as authority for the 
following text : “An estate purchased with partner­
ship properly for partnership purismes is not subject to 
dnwvr, unless there is a distinct agreement 
the separate property of one partner, to whom It is eon-

171 1 K. a M. 45.
(S) 1 Montas Law of Partn. Appen. 07, and t Roper’s H. A W. 

.1 n'ob'e edit, p .316, n.
19) 1 M * K. M9 

(10) 8 DeG. M. A G. 190.
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veycd, and that lie shall be u debtor to the partnership for 
tilepnreliuse money " til). It is very clear that the Master / 
of the Hulls in l‘ltilli/ix v. I'liilli/tx (12) altogether ilisehiims 
the idea that the principle of eipiilalile conversion of the 
real estate into personalty is routined, us the petitioner 
here contends, to the payment of partnership délits. 1 In 
tlie contrary, he says It continues to la- partnership prie 
perty and to have to every intent the quality of personal 
estate. It is, as Kindcrsley, Y.tputs it, “aconversion 
out and out.-’

The ease of .IffoiTiej/f/eamil v. Hniblick |l-'l)and on 
iip|M-ul < 141. has a direct Is-arlng ii|n>ii the point under dis­
cussion. The question arose there as to a claim h.v the 
Crown of some ttiLMMMI for probate duty, and the pro- 
|s-rty in reference to which the duty was claimed was 
real estate which had been purchased by partners and 
used for partnership puiqsises. It could only is- made 
liable for the duty because it was |iersonul property, and 
both Courts held it liable on that ground. In this case 
the same argument as in /'/ii/Zi/m v. I’liilli/ix 11-1 was ad­
vanced, lint without avail. At |nige 41*4 of the report, 
in en's Henrh Division, it will be seen that the de­
fendant's counsel, after admitting the general doctrine 
that real estate purchased by a ]kirtnersliip for partner­
ship purposes lient me converted Into ]iersonalty, and that 
the interest of a deceased partner's estate in such realty 
was only a slum- in the proceeds of such conversion, goes 
on to argue that the ultimate facts may be looked to in 
order to determine the rights of |mrties, and if It even­
tually turn out that an actual conversion of tin- real 
estate Is unnecessary for the puiqioaea of Hie |iurluershlp, 
it remailla mil estate with all its incidents. He then 
illustrates Ids argument by cases of express trusts for sale 
and eases of a similar character, where such a principle 
obtains. I'ollock, It., answers tills argument In this way : 
“ Now, It may Is- well in the first place to observe that 
tlie i-oiitentiou of the Crown Is founded on the fact of 
this Is-lng partnership projs-rty, because many eases

181)5.
, »rCC8HIN<Ve

(11) P. MO. Ed. 1878.
(12) 1 M. A K. CIO.

(18) 10 Q. B. D. 480. 
(14) 18 Q. B. I). 275.

5



110 NEW BRCN8WICK F.QITTY REPORT». [VOL.

1895.
In «CveBlwu 

barker, J.

have been cited to un bearing on tin* general question, 
- whirh lias sometime» had to lu* considered, whether there 

has 1u*en a conversion or not in cases oilier than cases 
of partnership. In those cases it may be that the true 
rule is Hint you must look to what actually Took place 
in order to see whether there lias been a conversion.” 
After referring to the judgment of Kelly, C.B., in At- 
tnnitif-liiiinyl v. I,mini « 115), he proceeds: “ I do not think 
It necessary to refer further to that case and many other 
cases that have ls*eti cited, because they are cases where 
the rule. u|sin which the contention of tin* Crown in this 
case has been put. in no way applies. The contention of 
the Crown is that this is a case of partnership and of 
partnership property, and if the property be not partner­
ship property, eadit questio." It will be seen, therefore, 
that the equitable conversion into personalty of the real 
estate purchased by partners for partnership pnr|ioses in 
no way depends upon an actual necessity for its conver­
sion in order to wind up the partnership or pay the part 
nership debts, but that it is an incident of the partner­
ship itself, mid is only to Is* avoided by some agreement 
between the partners as a result of which the real estate 
will In* freed from the Implied trust for sale with which 
the law fixes it as arising out of the contract of partner­
ship itself. Bowen, L.J., in the' case last cited (Bit, after 
citing the [nissage from Darby v. Darby {17), which I have 
above quoted, says : “ If that is so as regards all the part­
nership property, land, when it is brought into and made 
part of the iHirtuership property, becomes of course 
(lersonalty. that is to say. Its devolution will lie af 
fected by the fact that it has been brought into the 
partnership accounts and assets. How is the character 
of |s*rsonalty which luis once been Impressed u|uin land 
to In* withdrawn or altered and the land remitted to its 
original character of realty ? It seems to me that in the 
case of partnership property land can be remitted to 
its original character only by virtue of such an agree­
ment made between the partners as withdraws the land

116) L. R. 9 Ex 29.
(16) Attorney-General v. Hubbuck, 13 Q. B. 1). 275, at p. 21*0.
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from tin- partnmilil|> iuum-Ih and pills an olid to the im- 1808.
[•sale. . . . Hat it seems to me clear, what- /.«cmmim'.

Estate.
over may be tlie law as to these questions, that the time ----
when the death takes place is the moment at which it Bsrker'J‘ 
has to be decided whether the property in question is 
realty or personalty.” See also Watnrr v. WutnrrilH)-

The decisions in Ontario are entirely to the same 
effect: W///1V v. IV////V*(19): Sanborn v. Sanborn (20): Von- 
fjer v. Platt 1-1); In it Mimic Hall Itlock (22). In the latter 
case. Ferguson. J., held that the assignee, under the In­
solvent Act of 1875, could give a good title to the in­
solvents' real estate held by them as partnership assets, 
though the wives did not join, as they had no inchoate 
light of dower in the lands, as such laud must be con­
sidered as converted into personalty.

I must concede that in the United States, or at all 
events some of them, a somewhat different rule prevails.
Hates, an American author, in his work on partnership, 
published in 1888, at section 297, thus sums up the doc­
trine : “ The great point of difference between the Eng 
Hah and American law is the degree of conversion. In 
England it seems to be now settled that a partner’s share 
in the assets of the Unit is personal property for all pur­
poses, no matter of what it consists : and that, after 
satisfying partnership liabilities and equities, the balance 
is still divisible as personalty, and goes to the representa­
tives and not to the heir, and is not subject to dower.
Hut now, the unanimous American doctrine is that after 
the iMirtnership demands are satisfied the unexhausted 
surplus is real estate. The basis of absolute or jKirtial 
conversion into personalty is the presumed intention, and 
equity will not go further and convert it into personalty 
for additional purposes, such as the mere piuqiose of 
division, unless the intention to convert for more than 
partnership purposes appears. Hence, in this country the 
widow has dower out of a partner’s share in the surplus, 
and the share goes to the heir and not to the executor.”

As I view the evidence in this rase, Andre Cushing,

(18) L. R. 15 Bq. 402. 

(SO) 11 Oi HI

(21) 25 U.C. Q. B. 277.
(22) 8 Ont 225.

12668036
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1896. as Hunlviug partner, mi the <1» Ityron ruibiu^con-
/» rf coihino's i in i icd I he part uership business, the representatives of 

Estate. * * *
------ Hyrun assenting to their share of the capital being re-

Barker,j. fa|niM| for f||(. purpose. The partnership transaétions 
liave never yet been wound up, and 1 see no reason why 
the trust for sale does not exist as liiueU to-day for the 
purposes of winding up the partnership as ever it did. 
Tlie petitioner’s right of dower did not become complete 
until her husband's death, and there is nothing to show 
how the partnership business then stood. 1 do not see 
how under any circumstances, even under the American 
rule, an application like this could be sustained until the 
accounts of the partners and of the partnership had been 
taken and the surplus capital settled iiimui and deter­
mine!. 1 do not, however, rest my decision upon this 
ground at all, but upon the principle and authority of the 
cases to which I have referred, and which, as I under­
stand them, are altogether adverse to the right claimed 
by the petitioner in these s in question.

There will, therefore, be no order made as to these 
two pieces of land which are I lie first and second pieces 
descrttied in the third paragraph of the petition, hut there 
will be an order made as to the remainder of the pro- 
jierties.

As each party has succeeded in part, there will be 
no order as to costs.

0

858370
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DOHERTY v. HOGAN *t al.
18115^

Practice—Foreclosure—Forecloture and Sale—Title of Mortgagor in Dispute. April 26.

A mort*»*gor will be foreclosed though he may have had no interest in 
the premises to mortgage, but, in such an instance, a sale will not be 
ordered.

It is not desirable, where any substantial question is suggested as to the 
title which a purchaser might get under a sale made in pursuance 
of a decree of the Court, to order one.

Thin was a nuit for foreclosure of a mortgage uud 
sali* of the mortgaged premise*. Tin* facta are stated in 
the judgment of the <’ourt. Argument was heard on the 
5th of April, IMIS.

Ia' Zf. Ttrnilic, for the defendanta:— 
llefemlanta never had any lutereat in the property 

to mortgage, aa the condition a under which the title could 
possibly vent in the defendant1* wife were never per­
formed. A mortgage by them cannot therefore be «ab­
ject to forecloaure.

[Barker, J. :—Ah you have given a mortgage, it 
slrould be foreclosed in order to perfect the title.]

If an order in made it should be for foreclosure only, 
and not for foreclosure and salt*. See .ht men v. Jo turn ( 1); 
Urtlmtiffn v. b'onttrr (2) : Cur v. Tnulv (5).

Witt. PiujhUh, for the plaintiff :—
The order should be for foreclosure and sale in the 

usual way.

1895. April 20. Barker, J. :—
The bill in this suit was tiled for the foreclosure of 

a mortgage from the defendants Rosa Hogan and her hus­
band to the plaintiff, dated August the 29th, 1SS2, and for 
a sale of the mortgaged premises. The defendants have 
put in an answer admitting the making of the mortgage, 
but in effect stating that they had no interest in the pre­
mises when they gave the mortgage. They also eon- 

(1) L. R. 10 Eq. 158. pi) L. R. 2 Kq. 407. (8) 20 Bcav. 145.
VOL. I. M.R.E.B. 8
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1805. tended that tin* proper parti»** were not before the Court. 
Doherty The conveyance* in evidence show that the premise* In 
Hogan. question were conveyed by one Edward Hogan to the de* 

Barker j fendant Edward Hogan, junior, by deed dated February 
the 1st. 18U8. Edward Hogan, junior, conveyed to Wil­
liam Smith on January 10th, 1877 ; William Smith con­
veyed to John Hogan July lltli, 1877. The defen­
dant Kosa Hogan did not join in the conveyance to 
Smith : but by an instrument executed by her a Ion», 
and dated July the lltli, 1877, she released her dower 
to William Smith, and he then conveyed the premises to 
John Hogan by deed July the lltli, 1877. John Hogan 
died leaving a will, which was admitted to probate Oc­
tober the 1st, 1878, and by this will he gave this piece of 
property to the defendant Rosa Hogan upon certain 
specified conditions, which the defendants say they never 
fulfilled. The will provided that in ease tin* conditions 
were not fulfilled, the executors were to sell the projierty, 
and out of the proceeds pay Rosa Hogan the amount of 
*'hree mites which she held of the testator’s, ami pay the 
balance over to his (the testator’s) father and mother for 
their support. The defendants contend that, as there was a 
dispute as to the till»* or interest of Rosa Hogan when she 
gave the mortgage, in consequence of the non-performance 
by her of the conditions subject to which the projierty 
was devised to her, a sale of the jiremises should not lie 
decreed, but that the defendants should be foreclosed 
only. It is not desirable in a case where a substantial 
question is suggested as to the title which a purchaser 
might get under a sale made in pursuance of a decree of 
this t’ourt to ordnr one. I do not say that the evidence 
lief ore me doe* more than raise a jNwsthle question ; in 
fact the matter was not very exhaustively gone into. The 
plaintiff is entitled to foreclose the defendants, and he 
will then be in a position to deal with the projierty as he 
pleases. This course will meet all the objections raised. 
There will therefore be a decree of foreclosure only.
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THE HALIFAX HANKING COMPANY v. SMITH. •‘p"'”

Practice—Bill—Amendment—Cuete—Supreme Court in K-inilii Act. IHHO (55 
Viet. e. 4), ». i«0

The cost» of an application by plaintiffs, who were in no default, for 
leave to amend their bill to introduce facta which occurred after the 
commencement of the suit, were ordered to be costa in the cause.

Thin tut* mi application by the plaintiffs for leave 
to nnu'inl tlicir bill to Iulrodiice facts which occurred after 
tile commencement of the suit.

18115. April 111, Tail, for the motion.

lihiir. A. <1., cwilrtf.—
Amendment should only lie allowed upon costs to 

the defendant whose rights are involved in the a- 
lion, and who appears here at the instance and for the 
convenience of the plaintiffs.

18115. April 26. Barker, J. :—
An application was made on the part of the plaintiffs 

under the Supreme Court In Equity Act, 18IHI (53 Viet, 
c. ti. s. lull, for an order allowing them to Introduce into 
the original bill, by way of amendment, a statement of 
facts which have taken place since the commencement 
of the suit. The defendant docs not deny the plaintiffs' 
right to make the amendment, or that It ran lie properly 
made, but contends that, like any other order to amend, 
it must lie made on payment of costs. I think this appll 
cation Is not to lie treated as an ordinary application to 
amend. The plaintiffs are in no default In any way. but 
only asking for the benefit of a provision to which they are 
entitled, and which was made to obviate the necessity 
for filing a supplementary bill. Tin- costs are, I think, a 
part of the ordinary costs incident to the litigation, and 
will therefore be «oats In the cause.

5
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Mau 21.

CVXX1XUHAM v. MOORE.

Deed—Agreement to Maintain Vendor—Breach—Vendor'* Lien—Specific 
Performance.

A farm was conveyed by an aged couple to their daughter, and on the 
name day alie and her husband entered into a written agreement with 
the vendors to board them on the farm and to pay them an annuity 
in consideration of the conveyance.

Held, (I) that the vendors had a lien on the land for the performance of 
the agreement.

(2) That the Court could not decree specific performance of the agree 
ment.

Tin* farts in tin* vaut* are fully stated in tin* judg­
ment of the Court. Argument was heard the -îltli of 
April, IS'. 15.

Skit hut, Q.C., and . |. /. Tnu until, for the plaintiffs. 
The defendants did not appear.

lh»5. May 21. Barker, J. :—
The plaintiffs on the llth July, IS'.ll, executed a con­

veyance of a farm in the county of Kings to the defen­
dant. Matilda Moore, for an expressed i of
*400. which conveyance was registered shortly after. At 
the same time the defendants Matilda Moore ami William 
Moore, her husband, executed an agreement to the plain­
tiffs. which is as follows :

H Agreement made this titli day of July, A.IE ltitll, 
between William Moore of Black River, of Sim-
omis, and county of St. John, and Matilda, his wife, of the 
one part, and John Cunningham, of the parish of West- 
Held and county of Kings, and Catharine, his wife, of the 
other part, witnesseth, that the said W Moore and
Matilda, his wife, for and in consideration of a farm 
deeded to them by John Cunningham and Catharine, his 
wifi*, agree to furnish such board, washing and lodging, 
fuel, attendance, care and clothing and other necessaries 
as the said John Cunningham and Catharine, his wife, 
may at any time hereafter require ; that the said Wil

50

1
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limn Moore and Matilda, his wife, will pay the aimi of ten 
dollars to each of them yearly. That the said William 
Moore and Matilda, his wife, will at all times furnish tin* 
said John Cunningham and Catharine, his wife, with a 
suitable home on the farm at present occupied by them : 
also that the stock shall remain as at present, or as near 
as may be, on the farm at present owned by them, to be 
kept there and used to pay necessary expenses of burying 
them. In testimony whereof, the s hereto have set
their hands tin* day and year above written.

(Signed! WILLIAM MOORK.
(Signed! MATILDA MOORK.’*

This agreement was also registered. It ap|s*ared by 
the evidence that the plaintiffs were upwards of seventy 
years of age, with no one living with them to assist in the 
work, and that the defendant Matilda Moore was their 
daughter. No money was paid as a consideration for the 
conveyance, and none was ever expected, except as speci­
fied in the agreement. The object of it on the part of 
tlmse aged people was to secure a maintenance for the 
remainder of their lives on their farm, as mentioned in the 
agreement. The defendants, soon after the deed was made, 
wont to live on the farm, and t lied there until the 
latter part of lSltli, when they removed to another farm 
a short distance away. It appear* by the evidence that 
during this period the support furnished the plaintiffs 
was altogether inadequate—that the cash latyment was 
not made as agreed, and that the requirements of the 
agreement were altogether disregarded by the defen­
dants, who seemed to have behaved to the plaintiffs in a 
very heartless manner. The bill prayed (1) for a decree 
that the deed had been obtained by fraud, and that it be 
set aside on that ground ; (2) that the agreement was a 
charge on the farm : (3)and that the defendants lie de 
freed to carry out the agreement, and for an injunction 
preventing defendants from trespassing on the premises 
or conveying the same. At the hearing the defendants did 
not appear, though they all answered the plaintiffs' bill. It 
was contended that the conduct of Mrs. Moore to her pa 
nuits, the disregard of her and her husband to the plain

18U6.
Cunninobam

Barker, J.

7
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1805. tiffs' wants, and their own obligations under the agree- 
cvxniwuham ment, and the manner in which they had dealt w ith the pro 

mouhk. perty, afforded sufficient evidence to warrant me in eon* 
K»riïër..i eluding that they obtained the property fraudulently and 

without any intention of supporting the plaintiffs. in my 
opinion the evidence does not establish any such fraud, 
and I think that ground of relief does not exist. Neither 
am I able to decree specific performance, because there is 
no way of enforcing it. The plaintiffs are. I think, en- 
titb i to a decree that they have a lien on the land for the 
performance of the agreement. It is a well-settled prin­
ciple that the vendor of real estate has a lien on the land 
for the money, unless there is some agreement
express or ;c shall not have. The performance
of this agreement represents the purchase money, and 
unless the circumstances negative the Intention to pre­
serve the lien I must hold that it exists. I do not attach 
any value as evidence to the statement of the plaintiff 
that he supposed that he had such a lien, but rely alto­
gether upon the documents ami undisputed facts. In 
Muckrrth v. Sifnnnonx(1), Lord Eldon saysilb: “Where 
the vendor conveys, without more, though the con­
sideration is upon the face of the instrument expressed 
to be paid, and by a receipt indorsed upon the back, if 
it is the simple case of a conveyance, the money, or part of 
it, not being paid, as between the vendor and vendee and 
persons claiming as volunteers, upon the doctrine of this 
Court, which, when it is settled, has the effect of contract 
though jierhaps no actual contract has taken place, a lien 
shall prevail : in one case for the whole consideration ; 
in the other for that part of the money which was not 
paid.**

In the same when shaking of the effect of
taking a security for the purchase money, Lord Eldon 
says(3): “The more modern authorities have brought it 
to this inconvenient state—that the question is not a dry 
question upon the fact whether a security was taken, but It 
depends upon the circumstances of each case whether the 
Court is to infer that the lien was intended to be reserved,

(1) 15 Ves. 329. (2) At p. 337. 13) At p. 830.

9015
42097^
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or that credit wob given, and exclusively given, to the 
jN'i'Hihi from whom the other security was taken.” Lord 
Redesdale states the law in the same terms(4): “It lies 
on the purchaser to show that the vendor agreed to rest 
on the collateral security ; prima facir the purchase 
money is a lien on the land.'*

There can he no doubt of the general principle, and 
no difficulty in enforcing it between the immediate par­
ties. The next question is, does the principle apply to a 
case like the present ? In my opinion it does. It has 
been applied in England in cases where the Consideration 
for the conveyance was an annuity to be paid to the ven­
dor by the vendee—a case, I think, not different in prin­
ciple from this. In Tanliff v. Smnjhnn <5|, the evidence 
showed that a man and his wife, far advanced in life and 
having two daughters, agreed to convey their real pro- 
jierty to their twit daughters as tenants in common in fee, 
in consideration of an annuity of £-0, to be secured to 
them and the survivor of them, and in consideration of 
the payment of the father's debts, and the annuity was 
to be secured by bond. It was so secured ; the property 
was given up : the damghters paid the annuity for some 
time. One i»f them died, and the husband then disputed 
his liability to pay it any longer, and the question was 
whether the parents had a lien on the property for the 
annuity, ami it was held that they had.

The same principle was acted u|stn in Matthnr* 
v. Hoir hr <111. Both of these vases are commented 
upon by the Ivord Chancellor in IHjoii v. f/oy/or<7), 
where the principle is not denied, though the facts 
in that case did not warrant its application. 
As to the first, he says(8): “The parents were giv­
ing up the property to their children, and probably they 
only meant to give it up by way of a settlement and as 
to the last he says(8) : “There a p«s>r person had some 
small ground rents, and gave them up in consideration of 
fifteen shilling a week during her life, evidently meaning

(41 Hughes v. Kearney, 1 8ch. A Let. 132.
(51 Cited in Blackburn v. Gregson. 1 tiro. C. C. 423.
ifi) 0 H*re. 110.
(7) 1 DeG A J. 653.
(B) At p. 062

1805.
Cun in noham 

Moohk. 

Barker, J.
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that tliv fifteen shillings should ho paid out of the ground 
rents.”

It is impossible. I think, for one to read this agree­
ment and not conclude that it was never the intention of 
the parties that the farm should he sold during the lives 
of the plaintiffs, liecause they were to In* furnished a 
home on the farm, that is to say. they had a right to live 
there during their lives ; and there is quite as much rea­
son for saying that the hoard and maintenance to which 
by the agreement they were entitled were to he got from 
the farm, as for saying that the weekly payment of fifteen 
shillings in Mattlmr v. lioirhri-b was out of the
ground rents.

In I’ainv v. ( 7m/mo///(10), the facts were almost 
identical with the facts here. An old lady made a 
conveyance to her grandson for which he was to maintain 
her. provide her with washing, lodging, wearing apparel 
and other necessaries. Kpragge. V.( says (111 : “ Kuril 
arrangements are not at all infrequent in this Province, 
and they have occasionally been the subject of suit in this 
< 'ourt. They are generally of this nature : An aged per 
son. who has become too infirm any longer to manage his 
farm, conveys it to some near relative, who is. in consid­
eration of it. to him during the remainder of his
life, and generally upon the property conveyed ” ins is 
the case here I, “an arrangement very beneficial usually 
to the grantee." The Vice-Chancellor's language de­
scribes most accurately this present case. In that case 
the grantee gave a bond, and in this one a written agree­
ment. The Court found no difficulty in sustaining the 
lien in that case. The Vice-Chancellor says : “I can­
not see that such an arrangement affords any indication 
of an agreement between the parties to it that the aged 
grantor should trust to the |H*rsonal engagement, in what­
ever form, of the grantee for his # a time of life
when he has become incapable of sup|Hirting himself. [ 
think rather that lie would be considered, not by lawyers 
only, but itrly. as having a claim upon the land for 
his support.”

I am glad these authorities so entirely concur with
(9) U Hare. 110 (10) 0 Or 838 (It) At p 841.
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what in thin vase seem» tin* plainest equity. Tin* defen 
dantH in this case seem to haw disregarded not only their 
own agreement Imt also all tilial obligations ; and, in 
violation of both, gave tin* jdaintitfs but stinted support 
when they oeenpied the farm : and have since gone away 
to the 1*nlted States, leaving these old people to shift for 
themselves as best they etui. There will be a declaration 
that the plaintiffs have a lien on the land conveyed in the 
deed to Matilda Moore, set out in the bill, for all sums 
agreed to Ik* paid to the plaintiffs by the defendants Wil­
liam and Matilda Moore by the agreement of the titli of 
July, 18111, and for the cost and expense of the board, 
washing. Imlging. fuel, attendance, care, clothing and 
necessaries and home agreed to be furnished the plain- 
tiffs by the said defendants William and Matilda Moore.

18116.
Cunningham
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DOUGLAS v. KANSOM et al.

Mistake—Mortgage—Misdescription of Premises—Evidence of Intention— 
Rectification—Assignment for Benefit of Creditors—Anticipating Judg­
ment Creditor—Filing Assignment—The Rills of Sale Act, 1893 (56 Vic., 
c. 5)—Execution of Creditors' Deed—Expiration of Stipulated Time— 
Communication of Deed to Creditors—Creditor Acting upon It--Power 
to Revoke—Suit to Set Deed Aside—Trustee Sot Appearing—Inquiry as to 
Interests of Creditors.

Though in order to secure the rectification of an instrument the clearest 
evidence is required to be adduced, yet, if one of the parties to it 
denies that there is any mistake, the Court will consider all the 
circumstances surrounding the making of the instrument, and 
whether it accords with what would reasonably and probably have 
been the agreement between the parties, and, if satisfied beyond 
reasonable doubt that the instrument does not embody the true 
agreement between the parties, will rectify it.

A voluntary assignment in good faith by a debtor for the benefit of his 
creditors is valid though it defeats the expected judgment of a par­
ticular creditor.

<Ju<ere, whether an assignment of goods and chattels for the benefit of 
on dilore ie within The Bille of Sole Act, 1898 mu \ to., o 6j.

A trust deed for the benefit of creditors is irrevocable if it has Wen 
communicated to a creditor, and acted upon by him so as to alter 
his position, though he has not executed it.

Whether a creditor may execute or accede to a creditors deed after the 
expiration of the stipulated time for its execution depends upon the 
oireumetanooe of oaon case.

A suit was brought by u judgment creditor to set aside a trust deed for 
the benefit of creditors, or to subject it to a charge in his favour, 
and for other relief at the expense of the trust property. The trustee 
and the debtor were the only defendants, and the former allowed the 
bill to be taken against him pro confesso. It did not appear whether 
any of the creditors had acted upon the trust deed before the plaintiff 
issued execution upon his judgment.

Held, that if they had, their rights should be protected ; and an inquiry 
was directed to that end.

U'/iitni'in v. The Vuion Rank of Halitrx (1) commented on.

Tin- fiicta In till» wilt iukI Iliv iirgmni'iit of voimwd 
felly appear in the jmlgnienl of the <"ourt.

Argument was heard the lith of Marrh. 18115. 
f/eo. /■’. finifw'if. t).<\. and Win*. for the plaintiff. 
Wv.bii Van Wart, Q.< for the defendant*.

(1) 16 Can. 8. C. R. 410.
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1895. May 7. Barker, J.:—
Thi' cirvumatuncTu which have led to the litigation 

ill tills case are briefly these : The défendants, John K. 
and Robert K. Hansom, were partners, carrying on a mill­
ing business at Stanley under tile Ann inline of J. E. & 
K. S. Sansoin. Ill June, 1S!I4. they were indebted to the 
plaintiff. a merchant, doing business at tin- same pince, 
in the sum of about ♦2.IHM). The plaintiff brought an ac­
tion for th“ recovery of this aimiunt. and on the lltli of 
•July, 18!)4, recovered a judgment against the two Sansoms 
for ft!,£17.70, a memorial of which was registered the 
same day with the Registrar of Deeds for York County, 
anil at the same time a II. fa. was issued and dcliveri-d to 
the sheriff of York for execution. In addition to tills 
sum. the defendants Sansoin owed tile plaintiff the sum 
of $8,843.00, which amount was secured by a mortgage 
from them to him on certain real estate in York County. 
Tills mortgage hears date August 11, 1893, and was regis- 
tered November 10, 1803. thi the lltli day of July, 1804, 
Hansoms made an assignment of all their property for the 
lienetit of their creditors to the defendant Morrison. It 
is alleged by the plaintiff that In drawiug the mortgage 
a piece of property known as the Cross Creek mill pro- 
|s-rty was, by a mistake of Ills solicitor, omitted from the 
description of the premises. Tile plaintiff also claims 
that till- assignment for the ! ten r tit of creditors is void as 
having liecn made with intent to delay and defeat credi­
tors, and for other reasons to whioli I shall refer more 
iwrrirularly hereafter. The prayer of the bill is, that the 
trust dissl limy la- declnnal void and set aside ; that the 
mortgage may la- reformed and made to cover and include 
the Cross Creek mill property; or, that It la- decreed that 
the trust deed of tills property is subject to the charge of 
♦5,843.90 by way of mortgage, and That the whole pro 
party is subject in the hands of the defendant Morrison 
to plaintiff's judgment for ♦2.237.71) ; or for such other re­
lief as might be right in the premises.

To this bill the defendant Morrison put in no answer, 
and the bill lias ta-en taken pro mnfntHtt against him. 
Tile other defendants have, by their uiiswit, denied ail 
fraud connected with the deed of assignment, and also.
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in it general way, that there was any mistake as to the 
premises upon which the mortgage was given.

It will 1m* convenient to dispose of the question as to 
reforming the mortgage first. The principle ii|Mm which 
this t'ourt acts in such cases is, 1 think, accurately laid 
clown by .1minin'. < \J., in 1'larkr v. .Iwalin i‘2l, as fed 
lows : “ No doubt, in order to secure the rectification of 
an instrument, the clearest evidence, 4 Irrefragable evi­
dence,* as Lord Thnrhnr said, is required to be ed : 
but it is not meant by that to be laid down that, tn*causo 
one of the parties to the instrument chooses to deny that 
there is any mistake in it. the Court must stay its hand. 
No doubt the writing must stand as embodying the true 
agreement between the parties, until it is shown beyond 
reasonable doubt that it does not embody the true agree­
ment between them. The Court must in such case, as in 
the ease of any other disputed fact, consider all the cir­
cumstances surrounding the making of the instrument, 
and whether it accords with what would reasonably and 
probably have been the agreement of the parties, gauge 
the credibility of the witnesses, pay due regard to their 
interest in the subject matter and weigh their testimony: 
and If. having done all this, the Court is satisfied lieyond 
reasonable doubt that the instrument does not embody 
the true agreement between the parties, the Court ought 
to rectify it.’*

In v. I hi ri ff ftt), a case similar to this in its
principal features, the value of parol evidence relatively 
to that furnished by the acts of the parties is (minted out : 
but in that case the d**ed was rectified against the assig 
nee. 8ee also In #r Itanlhr (4) and Fiinmtcr v. Fa nip 
In //(fi).

It appears by the evidence that a short time before 
the mortgage transaction took place. Hansoms, w o 
were then largely indebted to the plaintiff for money lent 
and advances, had under discount at the Hank of Nova 
Keotla certain drafts drawn by them on one Horel, of Bos­
ton, with whom they had dealings, amounting to some 
fl.'.MMI. Horel having failed, these drafts were dis

fil 1» Ont. 78. (4) 4 Ch. 1). «41.
(8) ti Or. Ito. (S) 17 Or. 879.ê

9



NEW BIIUNSWICK EljCIlY REl'Oltlti. 125U
linn.luii il ; mill Him- i* iio iloulil that this loss, with 
Ihoir other liuliillty, very considerably embarrassed the 
Smisoniw ; so iinieli so that they fimnil It ueeessary to ob­
tain further assistanee, anil ii|i|>lie<! to the |ilaintltf for It. 
lie at first devllnrd to assume any farther liability, .lohu 
Sansoin, who seems to have had altogether to do with the 
negotiations, value to Frederleton In order to try and 
Isirrow money on the seearlty of their j»ro|ierty; but hav­
ing failed in doing so, lie |daintitt. urg­
ing him to assist them, and offering to give him seeurily. 
The |ilaintilf eventually agreed to assume the amount of 
the Sorel drafts, anil a small note of some fclllll, which, 
with the other indebtedness of Sansoms to him, would In 
all amount to about 17.000 ; and for this sum, aeeordlng 
to the |ilaintiff‘s ai-eouut of the transaction, lie was to get 
a mortgage from the Sansoms. (In the faith of this lie 
endorsed Sansoms' note to the bank for the Sorel debt ; 
but when the mortgage had Ih-i-ii drawn, and was sent to 
Sansoms for exeeiition. a dispute arose as to the amount ; 
Sansoms eontendlng that the mortgage was to be ful­
some #."i,KOO. and that the sum of fl.JOO, for wliirh they 
had lieeome liable to the plaintiff ill the ordinary way of 
business, was not to be ineluded in the seeurily. It is 
unneeessary to dismiss the evidenee on tills |Hiiut, because 
tile plaiutitf. having become liable for the Sorel drafts, 
was compelled to agree, or at all events he did agree, to 
lake the security for $5,SfN>, instead of the $7.11110, as lie 
says, was originally arranged. I have no doubt whatever 
that the plaintiff and Mr. Itliss, his solicitor, who acted 
for him and knew all alunit the transaction, luitli under- 
slow! it as a part of the arrangement that this Cross Creek 
mill property was to lu- ineluded with the other pro|ier- 
ties In the mortgage. The fact thill the plaintiff expected 
to get a security for 17.00(1 instead of 10,800 would lie a 
reason for taking what seems to have been |u-rhaps the 
most valuable piece of projierly of the whole lot. I have 
no doubt whatever that Sansom at the time, in order to 
get the assistance which the plaintiff gave him, would 
have executed a mortgage including this pro|ierty will­
ingly and without hesitation. Vnforhinately, however, 
no sufficient description of the properties for drawing the

181)6.
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*d95. conveyance was then available. John Hansom had not 
dovolai plu» deed# with him at the time, and therefore, as was 
Sansom most natural. Mr. Bliss, who was to prepare the security, 

Barker.j. asked Saiisoin for information as to the properties, so 
that he could get the particulars of them from the re­
cords. This t'mss ('reek mill property had been pur­
chased from a man by the name of Brener, and was in 
chided in what was spoken of as the Brener deed. Mr. 
Bliss at the time took down in writing a memorandum 
of this property, as given by John Hansom, in reply to Ids 
application for information as to tilte properties upon 
which the mortgage was to be given. The memorandum 
of this property, as thus taken down by Mr. Bliss, is as 
follows :

N. B. Land Co. to Robfc. Brener—Brener to Beckwith— 
Beckwith to Camline Brener.

Caroline Brener | 
to !

Roliert S. Sansotn | 
and John E. Sansom. I

Deed. Recorded a few weeks ago ; 
100 acres, including mill site (lot 16, 
Cross Creek.)

Lease of mill site to Humble, sublease to Sansom.
Fee simple to Sansom."

In the vicinity of this Cross (’reck mill, which i# a 
steam mill, the Hansoms had a water-power mill. Mr. 
Bliss, not having sufficient information as to the machln 
ery in these two mills to determine whether they would 
]niss as fixtures by a mortgage of the freehold, and there­
fore, anticipating the necessity of a chattel mortgage for 
the purpose, made sjieritic inquiry as to the machinery. 
Mr. Bliss, at the same time, took down from John Han­
som's answer to this inquiry, the following memorandum 
a# to tlie machinery of the Cross Creek mill, or the new 
mill, as It was s(>oken of in distinction to the other, or old 
mill.

• “ New Mill—On the Cross Creek stream. 
Steam—On Brener property.

Engine and Boiler—100 horse-power.
Rotary Saw Mill—McF., T. & A.

Two Shingle Machines—McF., T. & A."
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Tliere was a tr memorandum as to the ma­
chinery in the other mill. The initials MvF., T. & A. are 
the initials of the firm of McFarlane, Thompson & Ander­
son. who furnished the machinery. To me it seems Quite 
impossible to arrive at any other conclusion than that 
■lohn Hansom knew perfectly well that this information 
was being asked for in order that Mr. Itliss might he able 
to draw the mortgage. This was, in fact, the sole object 
of the inquiry. Besides this, when Mr. Itliss spoke of the 
possilde necessity for a bill of sale, so as to cover the 
machinery for fear it might not pass as a fixture. Hansom 
said it had always been taxed as part of the mill. His 
objection was not that the machinery was not to he in­
cluded in tin- security, but that a bill of sale was unneces­
sary for the purpose. John Hansom's own account of 
this part of the transaction does not differ very materially 
from that of Mr. Itliss. He says “ We went to the office of 
Black & Bliss, and Mr. Bliss asked me what property we 
had, and he took this memorandum " ll.e., the mémoran­
dum I have spoken ofi, “ and lie also asked me what ma­
chinery there was; and he said lie would have to draw a 
bill of sale or a chattel mortgage of the machinery : and 
I said. No, we always considered It was real estate, once 
bolted down in the mill ; and I told him he would find 
everything in the records In the record office, and to rake 
as much as they wanted to, and also this dial acres I s|sike 
of." The 300 acres was another property altogether. At 
another place he is asked, “ What do you say tills memo­
randum was given to Mr. Bliss for ?" and he answered, 
“ He was to go to the record office and see the property 
was right : we did not have the bounds of the property 
with ns." His evidence then proceeds :

Q. There are boilers and machinery ; what about 
these ?

A. He asked what machinery we had in the mills ; 
just that way ; and he said it will be necessary to draw 
out a chattel mortgage for the mill miichinery.

Q. Then It was given for the purpose of taking se 
curit.v upon It ?

A. I just named it over when he asked me what ma­
chinery there was in Hie mills, and he took It down.

Douolah 
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(j. Can you give us no better explanation than that 
of win vou should rattle off this specific pro|K*rty to him ?

A. He naked me wliat machinery was in the mill.
I By Court—You were giving him the projierty upon 

which you were giving the security : is that the fact ?
A. Yes.
(j. And it was for that purpose you gave him this ?
A. Yes ; it was the object.
<2. So as to put him in possession of the particulars 

of the properties upon which lie could draw this mort­
gage ?

A. Yes.
<2. That was your object in giving it to him.
A. Yes.)

I think this evidence of itself would be quite suffi­
cient to warrant a decree rectifying the mortgage. 
Even if Sansoms were only giving, as in one part of John 
Hansom's evidence lie seems to intimate was the fact, a 
list of the properties from which the plaintiff was at 
lilierty to select such as he wished to have included in Ills 
security, I should Is* quite prepared to hold that when 
lie had selected this Cross Creek mill property as one. the 
contract would 1m* as binding upon Hansom as though it 
hod been originally mentioned, and that if by mistake it 
were omitted in drawing the mortgage, the mistake could 
be rectified, in case nothing had intervened in the mean­
time to alter the existing relations between the parties. 
The evidence, however, fully satisfies my mind that all 
parties intended this projierty to be included. There are 
other circumstances corroborative of this view. In the 
fall of 181W, and some time after the mortgage had been 
given, an insurance for $1,500 was placed on this Cross 
Creek mill by Hansoms, ', them made payable to the 
plaintiff. Now, the plaintiff hail nothing whatever to do 
with this property, except by virtue of this mortgage ; 
ami to make the insurance payable to him seems quite 
irreconcilable with any other view than that they, or at 
least the one who actually did the business, at that time 
supposed the plaintiff to be the mortgagee of it. There is 
another fact which fortifies tin* plaintiff's contention. 
After the plaintiff had obtained his judgment, the Han

1
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minis wen- cxiiîniiiHil for dl sebum re; mill .Mr. llllss swears 
that us that examination John Hauaom, when asked what 
enrumbrantes were on the property when he assigned to 
Morrison, said that llouglas li.e., the plaintitTi laid a mort- 
gage. that is, tills mortgage now In ipiestion. and lie said 
llist was on the Stanley land and the Cross Creek mill. 
At the same examination, when Itolierl was making Ills 
statement, Mr. Itllss says Kolierl said that he had left 
this matter in John's hands, and that Joint rallie down to 
Fredericton and negotiated with llouglas to make ar­
rangements to provide for their pu|s-r then coming due. 
The Sansoins did not know at tills time that Mr. Hllss had 
discovered tile mistake—In fact he had only discovered it 
a short time la-fore. They both now say that they knew 
when the mortgage was executed that this property was 
not included. Tile Sansoins have not denied that they 
stated in their previous examination prei-isely as Mr. 
Bliss testified. It necessarily follows that either John 
Sansom then stated what was false, or else he was under 
the impression that this property was Included; in other 
words, he was under precisely the same mistake as the 
plaintiff was. And if John was authorlxed. as Hubert 
swears he was. to negotiate alamt the matter, he iRoller!I 
would la- bound by John's agreement. They laitli got the 
Is-uetlt of plaintiff"s advance, and should carry out the 
arrangement ii|sin which it was lia si si. and as it really 
and in fact was made.

The defendants Hansimi have sought to set lip two 
answers to the plaintiff"s claim. First, that the plaintiff 
agreed to take security only on the Ht a nicy mill and wild 
lands ; and another, by way of a counter equity, that he 
agreed to make further advances, which he refused to do. 
As to the Hrst, It is clear by the evidence that whatever 
couversatiiHi tiaik plate as to security, referred to the in­
debtedness existing before the Horel failure ; and, as to 
the second, there is no évidente to support It at all. It 
would he a strange thing that the |daintiff. when assum­
ing a new and s|setfted liability, and having already an 
indebtedness of *1.200, for which he had no security, 
should at the same time agree to make further advances 
without any specific arrangement for them at all. Hav

VOL. I. ».«.».».—9
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1^95. ing the positive testimony of the plaintiff and Itliss, cor-
Docolm roborated as it is in the way I have pointed out, and 
sikmw. having defendants' own action as to the insurance, and 
Barker, j their statements under oath at their previous examination, 

I am clearly of opinion that it was the agreement and 
understanding that this I'ross Creek property was to In- 
included in the mortgage, and that its omission was a 
mutual mistake. So far, therefore, as this branch of tin- 
case is concerned. 1 think, the plaintiff is entitled to a de­
cree in his favour.

I route now to the other part of this case, which re­
lates to the validity of the trust deed, and the rights of 
the plaintiff as an execution creditor. It is claimed, in 
the first place, that the deed is void under the authority 
of 11 'hitman v. The Union Hunk of llaiifa.r It!) ; a decision 
never regarded with much favour by the profession, and, 
unfortunately for those w ho desire to follow it, unaccom­
panied by reasons so as to enable one to gauge its exact 
scope. It is sufficient to say that, between this deed and 
the one under discussion in Whitman v. Union Itank of 
Pali far. there are differences which, in my opinion, are 
sufficient to take it out of that case. I see no reason 
whatever for saying that the de<-d is fraudulent and void 
either in law or fact, subject, of course, to what the 
plaintiff's rights may lie. it protides for an equal dis 
tlibation of the assets among the creditors, who should 
execute, and contains no express trust in favour of the 
debtor as to any residue ; and the fact of the indebted­
ness of the Hansoms at the time to various creditors is 
not only in proof, but the plaintiff has himself alleged It 
in his bill. Neither do I think there is anything in the 
fact that the assignment was made on the eve of the re­
covery of judgment by the plaintiff. That is a most 
comvion occurrence in such cases; and where the evi­
dence of bona fiilen is clear, a* I think it is in this case, 
and wh-re the intention in making the deed is not to de­
feat and lelay creditors, that intention is not defeated 
and the deed rendered void, by the fact that one creditor 
more vigilant or more exacting than the others, is there 
by prevented by means of an execution from levying his 

(6) 16 Csn. 8. C. H. Un.
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debt in full upou the assets, and leaving fop the other 
creditors but the remnants of a sheriff's sale.

Another objection to the deed was that il was void 
inasmuch as it covered chattels ; and, thougli filed us a 
bill of sale, it had not the affidavit required by Sec. 5 of 
.*<> Vic. Cap. 3. This and one or two other sections of 
this Act seem to be substantially copied from the Chat­
tels Mortgage Art of Ontario (see IMiciIhoii v. Thnmux) 
l7l : and whether an assignment for the benefit of credi­
tors. such as this, is such a sale as is contemplated by 
the Act, Is a question which has lieeu much discussed in 
Ontario: and. though the weight of judicial opinion there 
seems to be in favour of that view, the point can scarcely 
Is- said to be settled even there : ll/ii/iiii; v. Hovep (8) ; 
and on appeal (9): Arch timid v. // tthlcy (10).

Tlie point is not an important one in this case, for 
there does not seem to have been any goods or chattels 
in Hansoms" possession to assign, besides this, I think 
Mr. Van Wart furnished a good answer to the ob­
jection by |Milnting out that the assignment was accom­
panied by delivery and it continued change of |m>shos- 
slon. Morrison says that, immediately on signing the 
deed on the 7th of July, lie telegraphed Munroe, of Stan 
ley, to act as his agent, and go and enter into possession 
and take an inventory of what property Hansoms had, 
and that lie wrote him a letter I lie same night. The books 
were Immediately taken possession of, and a man was sent 
out to collect debts. Munroe re|sirted to Morrison that 
there was little or nothing to take; that he found Humble 
owned nearly everything, and there were only two or 
three things, which he had a memorandum of, but which 
were worth nothing to speak of—some t- or $3. Morri­
son says lie leased the mills to Humble for |40 a month. 
Besides this, the deed was recorded in the registry office, 
and filed as a bill of sale, and public notice of the assign 
m-nt given shortly after it was made. Ooneldering the 
nature of the property, Morrison seems to have done all

1896.
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IbUfi. hi* could to take goseeeslon of It ; but, an 1 said before,
..... I.»» there iloen not seem to have Im-cii an.V goods or chattels
kamoh. to assign. I think, therefore, thin objection to the vail* 
iinôôri .i dlty of the deed lias been answered.

In dealing with thin branch of the cane, I confess to 
some embarrassment by tlie ininition assumed liy the de­
fendant Morrison. Ajrparently Indifferent an to the re­
sults of the suit, as well to himself an to the creditors 
whom lie in supposed to represent, he him permitted to lie 
taken pro coiifnmi against him a bill which alleges liait 
the assignment to him is fraudulent and void, and that a 
mortgage from Ills assignors to the plaintiff contained an 
erroneous description. While a trustee does in most 
cases, under the provisions of Mule it. Her. MX, of 58 Vic. 
cap. 4, represent his tmlni i/wc Inml. the rule is by no 
means of universal application mee Morgan ('lain. Orders 
885, and cases there citedI. In tills case the major argu­
ment1 addressed to me was that the relation of trustee 
and ithIiii i/»c Ininl never existed between the defendant 
Morrison and Hansoms' creditors : but. as that is a fact 
dependent. It may be, upon circumstances quite beyond 
the knowledge of Morrison, I could not well hold that 
lie represented them, without deciding first that he was 
their trustee ; and if it Is* true, as Mr. Gregory contends, 
that he is not their trustee, then he certainly cannot re­
present them in this suit. In Smith V. IIHint I 12), it will 
Is* seen a somewhat similar abjection arose ; and it wae 
met by reserving tlie rights of creditors and directing an 
inquiry, so as to protect the trustee. In that ease, how­
ever, the Vice-Chancellor had sufficient material before 
him to declare the deed void as to the plaintiff. Here I 
have not ; and If I did not think the creditors, who are 
not |iuriles to this suit, and who—for the present at all 
events—I must assume are not represented by Morrison, 
will have ample iqqiortunity to protect their rights by 
means of the inquiry I shall direct, and of which they 
will have notice, I should feel obliged to order this hill 
to be amended by milking the creditors or some of them 
parties.

The deed being established as good, and free from 
(IK) 10 Hire, it p. 4(1.
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Iliu objections urged iiguiust it, tin* next question which lmtfl,
;irises Is, whilt lire the plaintiff's rights as execution Douhl«« 

creditor. It will lie well to hear ill mind some dates in ha»»om 
discussing tills branch of the case. The trust deed is Berke, , 
daleil .1 ulv flic lilli. 1SÎI4. and registered on the following 
duv. 1‘lalnlllf's judgmeiil was signed July 1 Itli. 1SU4, and 
a memorial was tiled and an execution issued on the same 
day. Van Watt, the only creditor who had executed It up 
to the time of the hearing liefore me In March. IS'.lâ, some 
nine months after the deed was made, did In fact execute 
It some time lietween July 25th. 1MH4, and the Itrst wwk 
In August of that year. The trustee Morrison Is not a 
creditor. In addition to this, notice of the deed was com 
municated to the creditors by advertisement about July 
litlth. and a s|**clal notice to each of them about the 
same time. By the terms "of the deed, the net residue 
after payment of charges was to Is* divided and paid 
unto creditors who should, within ninety days from 
the date of the assignment, duly execute the same, and 
tile their claims with the trustee. It apis-ared at the 
hearing that some small clalnis had been tiled, but by 
whom, or for what amount, or at what time, was not 
shown. Vudor this state of facts. Mr. (lr**gorv contended 
that when the plaintiff's execution was delivered to the 
sheriff, on July. 11th, the assignment was a mere man­
date by the Sansoms for the distribution of their pro­
perty, and revocable by them at will ; that Morrison 
held the priqierty as trustee for them, and not for their 
creditors, lietween whom and himself there existed at 
that time no relation of trustee anil ci-sfi/i i/m■ tmat.
In which case It was alleged the execution would ojar 
ate as a revocation of the deed, or of the directions con­
tained In It for the distribution of the assignors' property, 
and would create a lien u|sin the pro|s*rty prior to the 
right which any creditor could acquire under the deed.
Such would Is- the result, In my opinion, provided the 
position of the parties ta* as Mr. Oregory asserts. It Is 
clear, as I have already said, that If Mr, liregory's con­
tention be correct, that the relation of trustee and 11'ntlli 
qiu' truul has never been created between Morrison 
and Sansoms’ creditors, he cannot, as their trustee.
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represent them in thin nuit, and that I ought 
not to make any deem* prejudicial to their rights, 
without in some way giving them an opportunity 
of asserting them. The reference that 1 shall make for 
this purpose is somewhat wider in its range than would 
by the plaintiff’s eontention be proper. He contends 
that creditors under a deed like this acquire no rights by 
the communication of the deed to them; that actual 
execution of the deed, or an accession to it, so as to 
amount to the same thing, is necessary. And he also 
contends that, under any circumstances, his execution 
would attach ujhiii the trust property, subject only 
to the rights of those creditors who had actually ex­
ecuted or acceded to the deed within the ninety days. 
As I do not agree entirely with either of these proposi­
tions, 1 shall give my reasons, so that the plaintiff can, 
if lie wishes, have the matter set right on ap]>eul before 
the reference is proceeded with.

The first point has lieen the subject of much discus­
sion. and, though there are no doubt authorities which 
support the plaintiff’s view, the weight of authority is, 
I think, the other way. The power of the assignor to 
revoke a deed such as this, up to such time as the credi­
tors hail acquired rights under it. was established by 
vases prior to Unwml v. bimhnhilt ll3i: but in that case 
it apiHNired that the deed had not been communicated 
to the creditors, and this was held not to make any dif­
ference. In Acton v. H’oof/f/rffr (14), the Master of 
the R.dls says; * In the case of dor rant v. Ijmdtr 
dale, it appiirs to have been considered that a com­
munication by the trustees to creditors of the fact of 
such a trust would not defeat the power of revocation by 
tile debtors, it ap|»enrs to me, however, that this doc­
trine is questionable, because the creditors, being aware 
of such a trust, might be thereby induced to a forbear- 
ance in respect of their claims, which they would not 
otherwise have exercised.”

In JotniH v. JaincH 115), Bacon, V.O., at page 74?*, 
says the sole point for decision was that the state­
ment of claim was bad, because It did not state that the

(18) 8 Him. 1. (14) 1 M A K. 4M. (16) 8 Ch. D. 744.
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deed in question (mil hern communicated to the plain- 
tiff. At jiuge 751, J nun *. L.,1., way* : "I think there is 
no case which has I men cited which in the slightest de­
gree shakes the authority of tlnnnnl v. Lantlntlalc, as 
explained and acti-d upon in Alton v. Woodi/ott” The 
only explanation of (iarrant v. lAiinh nlalr Ilf.) in Acton 
v. W icnli/iili 117l was as to the communication of the 
deeil, in the passage I have «ptoted.

In tiri/filh v. Rickctt* 1181, the Vice-4 lumeellor says : 
“ Nor could the deed Is- revocable against the creditors 
of Edmund flriltlth (the assignorl, if any, between whom 
and the trustees such communications had taken place 
as would give them an interest under the deed. The qnes- 
thin of revocation must at least lie confined to the sur­
plus proceeds of the estate comprised in the deeds, which 
would remain after satisfying the claims of fisik, Har­
ford. and such other creditors, if any, ns hud ueipiired 
an interest under the deed.1’

In f//rip/ v. Net*(lilt, Lord Hatherley says: “But, 
upon principle, there cun be no doubt, that. If the trans­
action is simply lietweeu the assignor and the assignee, no 
creditor ran take advantage of the deed unless It has 
Is- communicated to him." In K inrun v. Dan ht t-tli, 
the Vice-1 lianrellor, in speaking of the immateriality of 
notice, as put forward in tinnuril v. bmihriliilt . says : 
“The case to that extent was. I believe, a case of first 
impression; anil the decision was certainly a surprise on 
those in whose favour it was pronounced. The argu­
ment was, that the died, per sc, gave no interest to the 
creditors : and if that were admitted, then it was said a 
simple notice to the creditor of a deed, which, per sc. 
gave him no interest, could not enlarge the effect of the 
deed. That may be true, so far us the effect of the deed 
is concerned ; but the argument omits the material con­
sideration, that, although the notice may not alter the 
effect of the deed, It may alter the position of the credi­
tor; and t'mirts, both of law and equity, have reja-atedly 
decided that where a creditor on whose la-half a stuke

(16) « Sim 1. |18) 7 Mere, 807.
(17) 8M.A K. 487. (19) L. R. 7 Ch. 71.

(20) 6 Hare, 600.

IIS) 7 Here. 807. 
(19) L. R. 7 Ch. 71.
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1895. has been dejmslted b.v the debtor with a third person, 
dovolab revelve* notive of that fact from the stakeholder, the 
SANhOM. notive will convert the stakeholder into an agent for. 

Barker j. mid a debtor to tirait creditor; and those vases have 
lN*en derided on the ground that the creditors may, on 
the faith of the notive. have forborne to sue.”

In Mr. 1 llixtrr v. Fontffth (2b, St run if, «I.. in speaking 
of a deed and circumstances very similar to those of this 
case, says, at jsige Vd : M What, then, was the effect of 
this deed before any creditor acceded to it ? Nothing 
can be better established by authority than the proposi­
tion that a trust deed of this kind, whereby a debtor con­
veys to a trustee for the benefit of creditors, does not 
constitute the trustee a purchaser until some creditor 

e of the deed, and has. either by some posi­
tive act or declaration, or by silent acquiescence, acceded 
to it. Until it is shown that a creditor has such notice 
the deed is considered by a Court of Equity a mere deed 
of management, revocable by the debtor at will, and the 
assignee is held to Is* a trustee for the assignor only. 
There is scarcely any doctrine in the whole law of trusts 
in support of which such a long list of authorities can 
In* cited as lids. From the cases of Wallin/n v. f'on//*. 
Un nant v. hnnlmUitr, down to Smith v. Ha rut. and 
Slah v. 1/////>////. decisions are to be found affirming 
this principle. It makes no difference that the credi­
tors are named in the deed or in a schedule to it; until 
they, or some one of them, has notice of the deed, it Is 
revocable, and the assignee held to le* a mere trustee 
for the assignor. So soon, however, as the fact of the 
execution of the deed has Ih*cii communicated to a credi­
tor who, though he may not execute it. does not repudi 
ate it, a binding, irrevocable trust is created, which 
constitutes the trustee a purchaser for value. If the 
trustee is himself a creditor, the deed is binding and ir­
revocable, and the trustee a purchaser for value from 
the time of its execution.”

See also. |s*r Wight man, J., in Harlaml v. Hink*(22) ; 
timnlnr v. Maniirrit (23).

(21) 12 Can. 8.C.R. 1. (22) 18 Q.8. 718. (28) 8 Or 118.

11663311
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At tliv liviiring, Mr. Uregory pointed out that in 
Hi rim v. Slim ill 1-4) then- was no reference ns to those 
creditors to whom the deed • had been communicated.
Till’ terms oT the reference, ns stated at page 045 of the 
report, seem to me quite wide enough to Include will'll 
persons; but if they are not. there is a great distinction 
Is-tween that case and this. The trustees In that ease 
were creditors, and In such a case the deed become* ir­
revocable on execution : Nii/i/ir* V. Krilim (-51. In this 
case Morrison Is not a creditor, and, therefore, it is a 
material fact whether the deed was cominimicated or 
not. In Sniilli v. II nisi il'lil. the assignee did not execute 
as a creditor, and the reference does call for a re|*irt 
as to cominiinlcatlon of the deed to creditors. I do not 
say that this is by any means tile only reason for milk 
ing the reference one way or the other. Each inse must 
lie governed largely by Its circumstances and the precise 
nature of the relief sought. If, however, it be true, as 
(lie authorities which I have mentioned In my opinion 
unmistakably hold, that the communication of such a deed 
to a creditor, whose |sisltion lias in some way been 
altered in consequence, the deed thereby becomes ir­
revocable, it must Is- an essential fact to Is- established 
In tills case, for ii|s>n its determination the rights of the 
idainlilT largely de|s-nd.

As to the other point, I think the weight of author­
ity is -ther against regarding the time within which 
creditors are to come in under the deed as absolute, f 
know that Mr. Justice 1‘nlinrr, when he presided in this 
Court, held otherwise, in a case in which I was counsel 
for some of the |uirties Interested, and I should act upon 
the same principle.

II iron v. SI on nl |27| ; A irlmlnim v. Tntin I-S|\.l ohnson 
v. Krnlimr 1211); Wliitinnrr v. Tun/iimiil (80| ; IIn north v. 
/‘orb r (81) ; SpoHimrmnlr v. Slm lilnli 182) ; In rr Huher’n 
Trunin (881, and other cases, sup|sirt the doctrine I ha vi­
olated. Of course, if the creditor has refused to come

1895.

DOUOLAH 

Sankom 

Harker, -I

(27) 21 Beav. «42. (90) 9 DeG , P. A J. 107.
(h| K A J- H cm 2 K. .t .1 Ml

(29) 1 DeG. A 8m. 200 (92) Coop 108.
(99) L.K. 10 Eq 564.

(24) 24 Beav. 642.
(25) 6 E. A B. 907.
(20) 10 Han , K)

7



m
1896.

DOVULAH 

BANiioM. 

Barker, J.

NEW BRUNSWICK EQUITY REPORTS. [vOL.

in. has acted lundllely to the dnd, lie lui» precluded 
liiniHclf ; but. If lie lui» not, lie may lie allowed the benefit 
of the deed, though the time ha» expired; but whether 
he I* ho allowed or not niUHt be determined on the par­
ticular eircuinatancea of each case.

v. Itoittri<k (84) wa* cited a* au instructive 
case on this |»dnt. It was decided before Wkitiiinrr v. 
Turi/iiiiiiil, and is not much a*»1*tance, liecause it wa» 
nnnece»»ary in that case to decide the jMiint. Tlie Com­
mercial Hank, which wa* the plaintiff'» competing credi­
tor III that case, had no right» under the deed, lievau*e it 
had acted hostllely to the deed throughout, and there­
fore, u|hiii all the ca*e*. mu*t I»- taken a* having pre­
cluded itself from coming in under It, or a* having any 
right* under it.

The plaintiff ha*. I think, shown enough to entitle 
him to an inquiry, and, until that ha» I men made, 1 shall 
reserve all further consideration, a* well as cost».

(34) 7 Or. 332.

I
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ROBERTS v. HOWE et al. 1896.
June 24.

Practice—Answer and Disclaimer to Whole Hill—Costs.

A defence and disclaimer to whole bill cannot be put in, and where this 
is done defendant will not be allowed costs on bill bein»{ amended.

TIiIh wan a h nit for foreclosure of a mortgage ami 
wale of tin- premises comprised therein. The fart, may 
la- slated very briefly. The land originally will the nop 
mate property of Margaret Howe, wife of Jaeoli Howe, 
and wan mortgaged hr tliem to tin- plaintiff. Vpon the 
ilea tit of Margaret Howe the present Huit was brought 
against lier surviving htiHliand and others, iueiiidiug 
three non* of the (lerrHKrd and their wive*. Tile defen- 
■Innth ap|H-areil In the Hiime Hollellor and joined In their 
atiHwer to the hill. In one paragraph of the answer, the 
defeiidantH. Ineliidlng the married women, net lip the de- 
feni-e that the mortgage had In-ell paid. In the mime para­
graph the married women dlHrlnlmed any interest In the 
mortgagul premUtes, or in the ispiity of redemption.
The plaintiff joined iamie upon the defenee of jiuy- 
ment, hut did not reply to the disclaimer. On the motion 
to wet the cause down for hearing, it was contended for 
the female defeiidantH that, they having diHclaimed. the 
hill Khoiild In- diKiiiiHHfd aw iigninwt them with cowtw. The 
Court ordered that the matter stand over until the hear­
ing. Tile suit coining on for hearing, argument was 
heard on the 20tli of dune, 1805.

.4. lUlyiii, and A. W. HhMt, for the defendants:—
We submit that the bill ought to tie dismissed as 

against the female defendants with costs. We an­
swered as well as disclaimed In order to prevent the hill 
I wing taken pm nuifrium in case the disclaimer was 
overruled. This is the usual and necessary practice. See 
tirant Ch. Practice, 187.

IV. H- Wallaer, for the plaintiff :—
Defendants cannot set up a defence to whole hill.
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How. .

Hftrkrr. J.
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mill also disclaim III whole hill. Tin.......nwer mill dia-
lialmer must hi- to wi-parati- ami di*liuil part* of Ike hill : 
Mitfonl on I'lcndlngill. If tin- hill I* ordered ,to hi* dis­
missed a» against tin- fi-niah- ih-fi-iiilant». It iiiiikI la- with­
out costs. Ity answt-rlng a* a drfrniv, tln-y |>re vented 
on- from giving i-ITii-t to tln-lr disclaimer. Thun, I sub 
mit that, a» hushmnl anil wifi- are hilt tun- |h-i-hiiii, they 
could only answer v. Here the female ilefemlant* 
•have »et up a *e pa rate defenee by their diai-lainier. Till» 
ran only lie allowed on a .fudge"» order : 1 Daniel Oil. 
Vrur. INI. A» they ran only an*wer jointly, two wet» of 
root* will not In- allowed: 1 Daniel 111. I •rue. 730: dan a 
v. II hi II in aha in i-l. Ah a eiinweipnnee of tln-lr disrluiincr 
I would In- entitled to a deeree of foreeliiKiire again*l 
them. Hut I iwild not have awked for that in vlçw of 
tln-lr defenee that the mortgage had been paid. Nee 
1‘irkiu v. Staff mil (3). Then cost» are in the dim-ref Ion 
of the t'oiirt: tirant I'll. I’nie. 435.

Dt!l5. June 24. Bakkkii, J. :—
I disposed of all the |»ilnt* In tld» en we at the hear­

ing exeept a» to the rust* of the three defendant» who 
diwlaiiued. The hill wu* Hied for the foreeloMiire of a mort­
gage and a mile of the mortgaged premise*. and the three 
defendant» who diwelalmed are the wive* of three 
other defendant*, who. It I» admitted, have an luterewt in 
the eipilty of redemption, and are pro|H-r partie* to the wait. 
These female defendant*, with other defendant», all ap 
pen red by the name solicitor, mid all joined In an answer, 
in which they all. including the iliwelalmlng defendant», 
wet up a» an answer to the hill that the mortgage had 
fa-eu paid. The plaintiff tiled a special replication, join 
lag issue with the defendant» a* to the payment. Tin- 
matter was brought liefnrt- me at an early *tage of tin- 
ease, and Siam after the answer had been tiled ; hut I 
thought it best to let it stand till the hearing, a* any 
coot* these defendant* were entitled to under the cir­
cumstances were so trilling that a little delay In di»|M>*- 
lug of the Question could not inconvenience anyone.

(It Am. Kit. 1*7*i, |H*. Ill .11,1 411.
I‘J| •*» Beav. îrtW.
(3) 1U Sim. SI»2.

7
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These defendants here liuve chosen to put forward, 
by their answer, a defence to the whole hill, and at the 
saine time to put In a disclaimer to the whole hill. The 
two tilings are Inconsistent; and, though the disclaimer 
might jsissihly overrule the defence, or at all events be 
taken as preventing the defence from lielng set up, the 
defendants should not have complicated matters by so 
un usual a course, laird Kcd -while, in Ills work on I’lenJ- 
Ing. p. .'kill, says: “ If a disclaimer and answer are incon­
sistent, the matter will be taken most strongly against 
the defendant upon the disclaimer." I think if the de­
fendants wished to disclaim, and get their costs of doing 
so, they should not have so i by setting up
a defence to the suit so that the plaintiff's benefit of the 
disclaimer should Is- in any way prejudiced. The equity 
of the case will. I think. Is- met by permitting the plain­
tiff to amend his hill and pleadings by striking out the 
names of the defendants, Hannah Howe, Mary Howe, and 
Sarah Howe, without costs.

1SU5. 
Hohkrti 

Hows. 

Barker, J.

890581
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In re ANNIE E. HATFIELD, nn Infant.

181*5.

Ini'ant. < Hit.nli/ of—Parent and Child -Itinht of Parent to Cuetody— 
Character of Parent—Agreement to give Cuetody to Grandmother

To defeat the right of a fattier to tile cuetody of hie child, fti against ita 
maternal grandmother, hie habite and character must be open to the 
graieet objection*. The Court muet be satisfied, not merely that it 
ie better for the child, but eeeential to ita safety or welfare in some 
very serious and important respect, before it will interfere with the 
father's rights.

A father cannot, as a rule, by mere agreement, deprive himself of his 
right to the custody of hie child, or free himself from hie parental 
obligations.

Semble. If, in couaeuuence of an agreement by a father to give up the 
custody of his child to a third person, the latter has incurred 
pecuniary liability, the Court will protect him.

Thin wan an application on the petition of William 
Hatfield, father of Annie E. Hatfield, an infant, to 
rewind no much of an order made by Mr. Justice 1‘ttl 
tin r. dated the fifth of May, 18113, an gave the custody of 
the infant to her maternal grandmother, Ellzalieth Ann 
Elliott. The order, after ap|Miiutiug Hatfield guardian 
of the pernon and estate of the infant, directed that she 
should remain in the |nsnnennion and under the control of 
her grandmother until the further order of the Court. 
Certain circumstances, which It in nnnecemary here to 
recite, an they sufficiently appear in the judgment of the 
Court, having supervened, the father now asked that 
the order lie rescinded. Hilbert, (j.C., for the peti­
tioner, stated that he could not ask the Court to re­
store the child to Hutlield, but that he was entitled to 
have the order rescinded. This wan necessary in case 
proceedings by halteiin rnrpun were taken. A summons 
having lieen grouted, argument was heard the 21st of 
May. 1895.

(ittirtp t,'. Cillait. Q.O., for the petitioner.
C. .V. Skinner, Q.C., and Knotting, for the grand 

mother. _
1895. June 28. Barker, J. :—

In this ease Mr. Justice I’tilmcr made an order on 
the 5tb of May, 1893, by which it was provided that the 
Infant, who was then a little over two years of age, 
having been born the 8th of February, 1891, should, until
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further order, lie placed in tin- custody of Elizabeth Ann 
Klliott, Ils nmteruul grandmother, llie father to have 
access to Ids child, as by the order directed. It does not 
appear upon the face of this order that It was made by 
consent of all parties; but, from the evidence, I should 
assume tlmt If this were not the case, there was no seri­
ous objection raised to it. Indeed, it seems to have been 
a good arrangement for all parties interested. I am now 
ashed to rescind that part of the order by which the cus­
tody of the infant is given to Mrs. Elliott. The applica­
tion is made by William V. llattleld, the father, and it is 
based upon the ground that circumstances have entirely 
changed since the order was made. At that time, the 
child's mother 1 icing dead, he had no one to take care of 
the child. The father has now married again, and alleges 
that he Is able to take cure of Ills child, and has a home 
ready for It, where It can be properly cared for and 
brought tip. It was put forward as an additional ground 
that the applicant had liecn denied access to the infant, 
ami that attempts were being made by the grandmother 
either to alienate the affections of the child from her 
father, or to influence her against going out with him 
when he came to visit her. 1 think the evidence does 
not sustain either of these charges. On the contrary, 
the evidence shows that Mrs. Elliott's attentions to tin- 
child have been most kind and considerate in every way, 
and her care of it from the mother's death, a few days 
after Its birth, down to the present has been all that 
could poasibly Is- desired. I hail no doubt on the argil 
ment as to the order I ought to make; but, as one natur­
ally, in cases like this, feels pressed with a sense of re- 
e|H>neibility, I thought It I letter to delay giving judg 
ment until I had carefully considered the evidence of the 
witnesses examined before me. 1 have no hesitation In 
saying that the order asked for should be made.

It cannot be doubted that prima furie the father is 
entitled to the custody of his child. More than this, I 
think the authorities are very plain and positive that the 
habits and character of the father must lie open to the 
gruveet objection to defeat this right. In Et parte

US

18116.

A SMI K.
Ha'IKIKI.1), 
an Infant

Barker, .1,
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F if n m 1), Sir .1. Knight Itruee uses flit* following laugu 
in n age (2): " The acknowledged rlglih« of a father with res|s*vt 

hattiku». . to tin* custody ami guarriiaiiHlii|» of his infant vliildn*n an* 
anjnihui r(,i,fv,pv (|„. it may be with a view to the per- 
Barker. 1 forillllllce 1)V llllll of duties towards till* children, Ulld 

in a sense, on condition of |ierforming those duties; but 
there is gr»*at difficulty in closely defining them. It is 
substantially imiHissihb* to ascertain or watch over their 
full performauue; nor vould a t’ourt of justice usefully 
attempt It. A man may In* Iii narrow circumstances ; 
he may be negligent, injudinmis, and faulty as the 
father of minors; lie may In* a person from whom the 
discreet, the intelligent, and the well-disposed, exercis­
ing a private judgment, would wish his children to he, 
for their sakes and his own, removed; he may be all this 
without rendering himself liable to judicial interference; 
and in the main it is, for obvious reasons, well that it 
should be so. Before this jurisdiction can be ealb*d into 
action between them, it must Is* satisfied, not only that 
it has the means of acting safely and elflHently, but also 
that the father has so conducted himself, or has shown 
himself to be a person of such a description, or is placed 
In such a position, as to render It not merely better for 
the children, but essential to their safety or to their wel­
fare, in some very serious ‘and important resect, that 
his rights should Is* treated as lost or suspended—should 
lx* sus;tended or interfered with. If the word “ essential ’* 
is too strong an expression, it is not much too strong.’* 
This ease is cited with approval by Lord (’oleriJge in AV 
(inhlxirortliff i-l). 1 «pinte this passage at length, because 
It was contended that the evidence showed that the ap­
plicant’s character was of that description which would 
warrant this t’ourt In refusing him the custody of the 
child. I can only say that in my opinion this charge 
against the father altogether failed. It has also been 
nmtended, ami endeavored to lie shown by the evidence, 
that the applicant had "given his child’* to her grand­
mother, as the expression was, and that by this act, as 
well as his consent to the previous order, he had aban­
doned all right to her custody or control. Mrs. Elliott’» 

ill 2 DeO. A 8. 457. (2) Fff* 474. il) 1 Ç FT. :6.
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evidence cm this point is contradicted by that of the appli­
cant; but, if her account of the conversation relied on 
were accepted as correct, it " establish the propo­
sition for which it was offered in evidence. The rights and 
liabilities of parent and child, and their relative duties 
and obligations, are not of so trivial a nature that they 
can, In this free and easy manner, be got rid of. If, In 
consequence of any such arrangement, Mrs. Elliott had 
assumed liabilities or incurred expenses on account of 
the infant, this Court would, no doubt, find some means 
of protecting her; but Hint is not the case here, as pro 
vision, tlie sufficiency of which is not questioned, was 
made by the order of tills Court, now under considera­
tion, for the infant's support out of the infant's own 
estate. Neither do I think there is anything In the alleged 
consent of W. V. Hatfield to the order of Mr. Justice 
Palmer. It was clearly an order of a temporary charac­
ter, and has served a very useful purpose. It was, how­
ever, quite competent for the father to come to tills Court 
and, under the altered circumstances, seek to enforce 
his parental right, susjiended as it was by the previous 
order. I la ni il Ion V. Il ret or (4).

It has not been suggested that the infant's step­
mother is not a person in every way suited to take the 
care of the child. The evidence is indeed, so far as it 
goes, quite the contrary; and, while one may well appreci­
ate the feelings of regret with which Mrs. Elliott may 
regard a separation from her grandchild. It cannot be 
doubted that it is in the infant’s interest that the change 
should be made now rather than when she has become 
older, and less easily controlled.

The order will he made in this respect as asked for. 
There will be no costs. I will make no order for Mrs. 
Elliott to give up the child, as I assume that will lie done 
without objection. Neither will I make any order ns to 
any allowance to the father as guardian for maintenance. 
If that is desired a special application can be made for 
the purpose.

181)5.

ItATKIKLV, 
III! Illlllllt.

Marker, J.

(4) L. R. 0 Ch. 701.
Note.—See The Queen v. Gyngall, [1808] 2 Q. B 232. 

VOL. I. N.B.E.R.—10.
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lHon.
BARCLAY v. McAVITY.
(No. 3. See ante, p. 59.)

Practice—Offer to suffer judgment—More than one issue in controversy— 

Plaintiff succeeding on one issue—Amount recovered less than offer— 

Plaintiff entitled to general costs of cause up to date of offer—The 
Supreme Court in Equity Act, 1890 (33 Vic. c. 4), ». 130.

Where an offer to Buffer judgment was not accepted in a unit involving 
aeveral issues, and the plaintiff micceeded upon hut one isatie entitling 
him to damages less than the amount of the offer, he was allowed 
costs of whole suit up to the date of the offer.

Plaintiff wan the owner of a patent known iih “ Bar­
clay'h lubricator,” and by an agreement with the defendants 
gave them the exclusive right to manufacture ami sell the 
article within a specified area in consideration of a royalty 
payable u|xm each lubricator when sold.

The defendants duly manufactured the lubricator, 
kept it in stock for sale and supplied all orders for it. 
They also manufactured and sold another lubricator known 
as the " McShane lubricator,”• which the plaintiff claimed 
was a colorable imitation of his invention.

In a suit brought by the plaintiff for an account he 
claimed royalty on each McShane lubricator sold by the 
defendants, in addition to royalties alleged to be due him 
from the sales of his own invention.

In their answer to the bill the defendants denied that 
the McShane lubricator was an infringement of the plain­
tiffs patent, and that there was any royalty due him. 
Subsequently they offered to suffer judgment for $50. 
The offer not living accepted they filed another for $75. 
This offer was also not accepted, and the suit proceeded to 
hearing. The Court found that the McShane lubricator 
was not an infringement of the plaintiffs invention, but 
found that then* was $30 royalty due by the defendants 
from the sale of the Barclay lubricator. In view of the
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amount being lens than the amount of the finit offer to 
suffer judgment, the nuestion arose whether the plaintiff 
could only recover costs of suit up to the time of the first 
offer. Upon the question being referred to the Court, it 
was held that the plaintiff was entitled to costs up to the 
date of the second offer. See Barclay v. Mr A vitif (1). 
The further question was now raised, whether the plaintiff 
should be allowed any costs except those referable to the 
issue upon which he had succeeded.

The matter having I wen referred to the Court, argu­
ment was heal'd June 14th, 18115.

WrhIon, Q.C., and McLean, for the plaintiff.

C. A. Pahnrr, Q.C., and A. //. Hanington, Q.C., for 
the defendants.

18!)5, June 28. BARKER, J. :—

In this case the defendants filed an offer to suffer 
judgment, which was not accepted, and in the final dispo­
sition of the suit the plaintiff had a decree in his favor for 
a sum less than the amount offered. The order which was 
mai le as to costs, and which stands, allows the plaintiff to 
have his costs up to August 17th, 18112, the date on which 
the offer to suffer judgment was tiled, and the.ilefendants 
the suljsequcnt costs. The hill was tiled for an account of 
certain sums claimed by the plaintiff as royalty under a 
license, or agreement, made Iwtwevn the parties, by which 
the defendants were authorized, on [myinent of the royalty, 
to manufacture and sell a patent lubricator known as 
“ Barclay's lubricator." The plaintiff also claimed that 
the defendants had manufactured and sold another lubri­
cator known as the “ McShane lubricator," which he 
alleged was practically the same thing as the plaintiff's 
lubricator—ill fact a colorable imitation of it—and that 
on that as well us on some other grounds put forward, the 
defendants were liable, under the agreement, to account to 
him for the royalties on the McShane machines as well. In

1*7

1895.

Barker. 1.
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1H95. fact the substantial litigation arose out of this latter claim 
hAii< lay for, as to the other, there never was any serious dispute. 
mcavity. The plaintiff failed in sustaining his claim as to the 
Barker, j. McShane lubricator. In taxing the costs an objection was 

raised to the clerk allowing the plaintiff any costs, which 
were referable solely to the claim upon which the plaintiff 
bad failed, and this is the question brought informally 
before me by counsel, so that I might express an opinion 
for the clerk's direction.

By sec. 180 of 58 Vic. c. 4, sections 127 and 128 iff 
chapter 87, Con. Stat. arc made applicable to suits in 
Equity. The offer to suffer judgment by default in Equity 
must be a general one, as section 121) of the above chapter 
only relates to actions at law. The offer, therefore, relates 
to the whole cause of action, and to the cause of action as 
a whole. If it were accepted and a decree made upon it 
for the amount tendered, the parties would lie concluded 
as to all matters in dispute under the bill, and by the 
express terms of sec. 127, the plaintiff would, I think, lie 
entitled to his general costs, and the suit would thus lie 
finally disposed of. I do not see that a defendant is any 
worse off if he has to pay these same costs in case the suit 
is proceeded with ami some fiortion of the relief sought by 
the plaintiff is decided against him ' This would, of course, 
not furnish* a guide in placing a construction upon the 
Statute, but where the ap|mn*nt meaning of the Statute 
involves this construction, the result may be looked at in 
determining whether the apparent meaning is correct or 
not When the question of costs was before me in this 
case, I expressed the opinion that this section 127, when 
applicable at all, deprived this Court of any discretion as 
to the question of costs; at all events, in all cases where 
the parties were given costs at all. The section itself 
provides how the costs of the parties shall be borne as 
lietween themselves. And in doing this, it is disposing of 
all the costs of the suit—treating the suit as involving one 
cause of action, in reference to which the offer must relate. 
It provides that, in a case where the offer is not accepted, 
and the plaintiff has not recovered a greater sum than the
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sum ho offered—that is, has not recovered a greater sum 
on all grounds of claim in the whole suit than the mini 
offered as compensation for the same claims—the costs of 
the suit are to he divided, and the defendant is to have 
judgment against the plaintiff for costs incurred after the 
offer ; and the plaintiff, if he recover anything at all, shall lie 
allowed his costs up to the date of the offer. I do not think 
you can import into the sections words which will make 
it necessary that the plaintiff should recover something on 
every head of claim, or cause of action, in order to entitle 
him to his costs of that claim. As I have already pointed 
out, section 1*29, as to offers relating to separate causes of 
action, does not apply to suits in this Court, but the 
construction contended for would practically impose the 
conditions of that section upon the plaintiff without giving 
him the lienetit of any separate offer. There is no order 
of this Court that the defendant shall have all the costs of 
any particular matter in dispute, or that the plaintiff shall 
not have them, except so far as these are governed by the 
offer. 1 think the plaintiff's general costs of the cause up 
to the date of the offer are to lie taxed, and the defendants' 
subséquent costs, Quite irrespective of the results of par­
ticular grounds of claims one way or the other.

I do not myself think there were sejuirate causes of 
action involved in the case—the relief was under one 
agreement, and the royalty was only claimed on the 
McShane lubricator, because in contemplation of law, or 
in point of fact, it was the plaintiff"s cup. He that as it 
may, the offer was general, and by law it could only be 
general, ami must lie so dealt with.

1805. 
Barclay 

McAvitt. 

Barker, J.
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1895. 
August 0.

WILEY v. WAITE, et ai*. 

(No. 2. See ante, p. 31.)

Practice—Interrogatories—Atuttw—Exception for insufficiency.

When substantial information in given by the answer to an interrogatory, 
the Court discourages exceptions for insufficiency, and will not require 
minute and vexatious discovery.

A bill to set aside certain conveyances made in lN'.HI by the defendant 
W., as fraudulent and void, alleged that after their execution the 
defendant built a dwelling house upon the land from money obtained
from n surrender of ont lut policy .... ........ it in 1879 and tba h> potbe-
cation of another taken out in lHKt on the life of his wife ; aiid that 
the policies were effected and maintained by the defendant when in 
insolvent circumstances. The defendants were required by the 
interrogatories to give an exact state of W.'s business at the time the 
policies were effected and at the several times the premiums were 
paid. Having only partially answered, they contended on an exception 
to the sufficiency of the answer that the discovery sought was not 
pertinent and material to the suit.

Held, that the interrogatories were proper, and that the defendants must 
answer according to the best of their information.

Except ionn to (inni'em :

The ftictH fully appear in the judgment of the Court 
Argument watt heard June 14th, 1895. 

littiir, A.-G., and Oeo. L. Wilmm, for the plaintiff. 

bu chou, for the defendants.

1805. August 6. Barker, J.

The answer to certain interrogatories based upon 
section 11 of the plaintiffs bill, as amended, was excepted to 
on the ground of insufficiency. The object of this suit is 
to set aside as fraudulent against the plaintiff, who is a 
judgment creditor of the defendant Waite, two conveyances 
made in 1890—one by defendant Waite to defendant Mur­
phy, and the other by Murphy to Waite’s wife. Section 
11 of the Bill, in a general way. alleges that soon after 
these conveyances had been made, the defendant Waite
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commenced to build upon the land in <|uestion an expen­
sive dwelling-house, and that a portion of the money 
necessary for the purpose was derived from the surrender 
of one life policy and the hypothecation of another on the 
life of Waite's wife, both of which policies were effected 
originally and kept alive afterwards by the moneys of 
Waite, who, it is alleged, was insolvent, not only when the 
tiret policy was taken out, but continually afterwards.

I think the tiret exception must be overruled, as, in 
my opinion, the interrogatories to which it relates have 
l>een substantially answered.

In Rende v. Woodrooffe (1), the Master of the Rills 
says : “ 1 am very desirous that the suitors should come 
to the real subject in dispute as early as possible, and 
when 1 see that the substantial information is given 
though not strictly and technically, I have always dis­
couraged exceptions; but where information is refused, it 
is the duty of the Court to enforce it." At page 425 the 
M. R. in the same case is thus reported : “ The tiret olejection 
made is the difficulty of giving the discovery asked which 
is searching and minute. Rut if I find that the defendant 
has given a substantial answer I shall not require of him a 
minute ami vexatious discovery." It is true that in one or 
two particulars the questions are not answered with exact 
precision, but they are substantially answered, and in my 
opinion, the exception should lie overruled on the authority 
1 have just quoted.

This exception will lie overruled with costs.

Second Except ion :—

The interrogatories to which this exception relates 
are directed to the assignments of the life jmlieies, that is, 
the surrender of the one ami the assignment of the other, 
when the money was borrowed from the company. The 
plaintiff «lid not directly ask the defendants if they had 
any copy of these assignments, but he «lid require them to 
"set forth with particularity the words in which such

1895^
WlLBT

Barker, J.

(1) 114 Beav. 431.
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1895. assignments were made and 1>y whom," etc. The plaintiff 
wiLKY not only asked the defendants for a full statement of the 
Waits. terms ami conditions of the assignments, hut also asked 

nark or. .1. to state their term*, if fluff/ were i n writ ivy. In answering, 
the defendants do not say whether or not they have copies 
of the assignments, or, if not, whether they have made any 
effort to obtain them : neither do they say that the assign­
ments were in writing, though this must lie so inferred 
because they do say they were signed ; and they mention 
the names of the witnesses. Though 1 think, in strictness, 
the defendants should have distinctly stated whether or 
not they had copies of the assignment, I am fully 
impressed with the idea that the defendants had no desire 
to withhold information ami that they have in fact given 
full information or as full as they can. More than this, I 
can well understand them in the absence of any distinct 
«piestion as to having copies of the assignments they may 
have neglected giving information on that point and been 
led into thinking their answer was sufficiently full and 
explicit in reply to the interrogatory which asked for the 
terms of the assignments if they were in writing. It is a 
«impie matter for defendants in answering to give the best 
information they have or can obtain, that is in cases where 
the circumstances are such as to render it incumlient upon 
them to seek information which they do not themselves 
possess, and to pledge their oath that they have done this. 
I think the exception must lie allowed, but under the 
circumstances without costs.

Third Exception:—

This exception must lie allowed with costs. The Bill 
alleges that the defendant Waite was insolvent at the 
time the |>olicics were taken out and that he has always 
been insolvent ever since. Based upon that allegation the 
plaintiff has asked for the exact state of Waite's business 
affairs when the policies were taken out ; the gross value of 
his assets and liabilities at that time and at the several times 
when the premiums were paid. As one of these jiolicies 
was taken out in 1879 and the other in 1883, the informa-
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tion asked for relates to transactions occurring many 
years ago. I mention this because this Court, while it 
will compel a full disclosure and permit a searching exam­
ination as to matters relevant to the question in dispute, 
will not countenance interrogatories which it would Is; 
unnecessarily vexatious or onerous to answer. It is claimed 
here that not only are these interrogatories oppressive and 
vexatious, but that they relate to irrelevant matters. The 
Bill was tiled to set aside conveyances made in 1890, and 
it is said that it is immaterial to that issue whether Waite 
was insolvent in 1879 or not - eleven years prior to the 
making of the conveyances which are attacked and in all 
probability long before the plaintiff became a creditor of 
Waite. The evidence may, however, lie relevant to the 
case now made by the Bill ; and while the Court will pro­
tect defendants from the necessity of answering unneces­
sarily vexatious or oppressive interrogatories, they must, 
when they submit to answer, do so fully and so as to satisfy 
the rules by which the Court is governed. See Earl of Gen- 
gall v. Frazer (2); Kennedy v. Dodson (3). Beyond stating 
that Waite’s liabilities at the time of effecting the insurances 
were about £15,000, and that his liabilities at that time 
greatly exceeded his assets, these interrogatories are not 
answered at all. nor is any reason given for not doing so. The 
defendants allege that Waite at the same time was not insol­
vent or in insolvent circumstances. As to the period between 
the date of the first insurance in 1879 down to June, 1892 
when Waite made his assignment for the benefit of his 
creditors, no information whatever is given in response to 
the interrogatories. One would think that if anything 
like a reasonably regular set of books had l>een kept by 
Waite, the amount of his assets and liabilities for each year 
could be given at least approximately. There is nothing 
in the answer to show that this cannot be done easily, and 1 
must conclude that it can be. At all events the plaintiff is, 
I think, entitled to the beat information the defendants can 
give, and they have practically given none. The first 
exception will be overruled with costs, and the second and

1895.

(2) 2 Hare, tW. (H) [18V5 1 Ch. Div. 333.
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third will lx* allowed, hut the second without costs. The 
plaintiffs costs of the third exception and the defendants' 
costs of the first will he taxed—the less amount deducted 
from the greater and the balance certified by the clerk, and 
such balance is to l>e paid to the party entitled by the 
other party.

The defendants are to have 30 days from the date of 
settling minutes of this order, within which to put in a 
further answer to section 11 of the plaintiffs Bill as 
amended.

SHIELDS v. QUIGLEY.

Practice—Partition Suit—Defendant not Appearing at Hearing—Answer 
Unsupported hy Evidence and Considered Unnecessary—Costs.

Where in h partition nuit one of the defenilimtH did not appear at the 
hearing, and his answer was niiHuptiorted by evidence, and waa 
assumed by the Court to be unneceasary, lie waa held not entitled to 
any coats.

The facts appear in the judgment of the Court. Argu­
ment was heard May 8th, 1895.

C. K. Duffy, for the plaintiff.
Jordan, Q.C., for the defendants.

1895. August U. Barker, J. :—

This was a suit for the partition of some lands at Grand 
Falls, and there is but one question involved. The defend­
ant, Elizalieth Quigley, is the widow of the late Michael 
T. Quigley, who died seised of the lands sought to lie parti­
tioned. She has raised no objection to being made a party 
to the suit, but seeks compensation for her right of dower. 
A portion of the dwelling house is on land owned by 
Elizalieth Quigley in her own right, and her counsel asked 
that as a compensation for her right of dower, she should 
lie allowed to occupy the premises during her life. This
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would practically prevent any partition until after her 
death, and then the saine difficulties in the way of partition 
would exist as to those who may succeed to her rights. 
Taking the valuation of the land in question as fixed by 
Elizabeth Quigley and her dower interest would lie very 
small and worth very little, but I think she underestimates 
it. The property at the outside does not seem to lie worth 
over SI,000 or $1,200, though Elizabeth Quigley's estimate 
is probably not half that amount. I think $50 would be 
ample compensation for the widow’s dower. The costs of 
this proceeding have been largely increased by her action, 
and in consideration of that and her action as to the estate, 
I shall deprive her of all costs in this suit except $25. I 
think the defendant, William H. Quigley, is not entitled 
to any costs. His answer was altogether unsupported by 
evidence ; he did not appear at the hearing, and I must 
assume it was unnecessary. There will lie the usual order for 
a sale of the premises ; the plaintiff’s costs, in which will lie 
included costs of sale, will lie taxed and paid out of the 
proceeds to plaintiff's solicitor ; the sum of $25 will lie paid 
for the costs of Elizabeth Quigley to her solicitor ; a further 
sum of $50 will be paid to Elizabeth Quigley in full com­
pensation for her dower, and the balance of proceeds will 
be equally divided between Melvina Shields, William H. 
Quigley, Michael J. Quigley, and Martha Ann Williams.

1895.
Shiki.uh 

Qviolkt. 

Barker, J.
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1805.
August 27. NEW BRUNSWICK RAILWAY CO. AND BROWN v. 

KELLY.

Practice—Counsel Fee on Hearing—lletirement of Judge after Hearing— 
Allocatur by Different Judge—58 Viet. c. 14, s. 3— Interlocutory In­
junction—Defendant I'nsuccess/ully Opposing Motion—Dissolution Order 
Silent as to Costs—Costs in the Cause—Application Jor time to Plead, 
Answer or Demur—Costs of Application—Judge's Order—Construction.

A suit was heard before one of the .Imites of the Supreme Court. Before 
judgment on appeal reversing his decree was delivered lie retired from 
office. After the judgment on appeal a counsel fee on the hearing 
was allowed by one of the Judges to the successful party ; reliance 
for his authority was placed upon section 8, chap. 14 of 58 Viet. (1) 

Held, that there was power to allow the fee without the Act.
A suit was brought for an injunction and other relief, and application 

was made for an interlocutory injunction. The defendant opjiosed 
the motion, which was refused with costs. On apiieal the motion was 
allowed. At the hearing of the suit a decree was made in plaintiff's 
favor. On appeal the decree was reversed, the bill was dismissed with 
costs, and the injunction order dissolved.

Held, that the defendant was entitled to the costs of opposing the inter­
locutory application as costs in the cause.

Defendant moved to have bill dismissed for want of prosecution. Before 
judgment was given refusing the motion, the defendant was served 
with the bill. As it would be unnecessary to answer if his motion 
were allowed, defendant obtained time by .Judge’s order until after 
judgment on the motion was given in which to answer. The order 
directed the costs of application to be costs in the cause. The suit 
proceeding to hearing, defendant was successful.

Held, that he was entitled to the costs of his application for time to 
answer, as costs in the cause in accordance with the order.

These were cross motions for review of clerk’s tax- 
atimi of ci «tu. The five tu are fully abated in the judgment 
of the Court. Argument was heard August 20th, 1SÜ5.

lilair, A.-U., for the plaintiffs:—
The judgment of the Supreme Court dismissed the bill 

in the suit with costa, hut made no onler as to costs when
(I) Whenever it shall happen that a Judge shall by reason of death, 

resignation or otherwise, cease to hold hie office, before granting any 
allocatur or certificate for costs to which any party may be entitled in 
any proceeding, either at law or in equity, any other Judge may on appli­
cation grant such allocatur or certificate as fully and in all respects the 
same as such first mentioned Judge could have done if then holding
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dissolving plaintiffs’ injunction. The defendant cannot 
contend in view of these specific directions, that he would 
he entitled to costs of opposing the motion for injunction 
as costs in the cause. The proceedings in connection with 
the injunction were unsuccessfully opposed by the defend­
ant and should not carry costs because it was dissolved on 
the dismissal of the suit. The plaintiffs also invite the 
Court to consider the propriety of the fiat of Mr. Justice 
Tari-. The defendant justifies it under the recent Act 58 
Vic., c. 14, s. 3. But to do so would be to give the Act a 
retroactive operation, as the hearing for which the counsel 
fee was allowed took place before Mr. Justice Fraser pre­
vious to the passing of the Act. The language of the 
section is plainly not retroactive, and if such an effect was 
intended more explicit words would have been used. See 
Moore v. Irvine.{2)

C. K. Daffy, for the defendant :—
As defendant was successful in the end in having the 

injunction order dissolved, he is entitled to the costs of 
opposing the interlocutory application as part of the general 
costs of the cause.

|Barker, J.—Your difficulty appears to he that you 
have no order allowing you costs.]

The allocatur of Mr. Justice Tuck is allowable under the 
late Act. It is not necessary that it should be given a re­
troactive effect, for defendant was unable to apply for a 
counsel fee any sooner than he did, or until after the judg­
ment of the Court of Ap|>eal, and the Act was then in 
force.

Jilair, in reply.
Cross motion by defendant.

C. E. Duffy, for the defendant :—
The clerk improperly disallowed cos Is of defendant in 

applying for time to plead, answer or demur when the order 
granting time directed them to be costs in the cause.

1895.
Buvnhwick 
ItAir.WAY Co. 
and Shown

(2) 2 Exch. 40.
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Nkw
Bhcnswick 
Railway Co. 
and Brown

Kelly.

Rarktir, J.

Blair, A.-G., for the plaintiffs :—
The defendant is not entitled to ask for costs of an 

application which was clearly for his own benefit. The 
order was intended to meet the event of the plaintiffs being 
successful in the suit, when they would plainly be entitled 
to the costs of resisting the application.

Dufy, in reply.

1895. August 27. Barker, J. :—

The clerk’s taxation of the defendant’s costs in this 
suit is sought to be reviewed both by the plaintiffs and the 
defendant, and cross motions for that purpose were made* 
It seems that the defendant brought an action against th© 
plaintiff, Brown, who was a servant of the Railway Com­
pany, for trespass upon certain land which l>oth the com­
pany ami the defendant claimed, and in this action the 
present defendant received a verdict The bill in this suit 
was then filed for the purpose of restraining further pro­
ceedings in the action of trespass, ami of obtaining a 
declaration that the conveyance of the land in question to 
the plaintiff company should have priority on the registry 
to the conveyance to the defendant. An interlocutory 
injunction was applied for on notice before the Chief 
Justice to restrain the proceedings at law, but on hearing 
the application he dismissed it with costs. This order was 
reversed on appeal, and, subject to the condition of first 
paying the costs of the action at law, further proceedings 
in it were restrained. The cause came down to a hearing 
before Mr. Justice Frazer, who made a decree in the plain­
tiffs’ favor. This decree was reversed on appeal ; th0 
plaintiffs' bill dismissed with costs, and the injunction onler 
dissolved. Mr. Justice Frasers judgment was only given 
a short time before his resignation in order to accept the 
position of Lieutenant-Governor, and the judgment on 
appeal was only given in Trinity Term last, over a year 
later. The defendant's counsel then for the first time being 
in a position to ask for a counsel fee on the hearingi 
applied to Mr. Justice Tuck, who granted him a fiat for
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$120 for that service. In taxing the defendant's general 
costs of the cause, the clerk allowed this counsel fee, and 
also the costs of opposing the motion to the Chief Justice 
for the injunction. It is to the allowance of these items 
that the plaintiffs object.

I think Mr. Justice Tack had ample power to grant 
the fiat, and that the clerk was right in allowing it. The 
Attorney-General contended that the only authority by 
which he could grant it was derived from the Act 58 Vic. 
c. 14, s. 3, and that this Act had no retroactive effect so as to 
include this case. I shall not stop to consider the effect of 
this Act, for in my opinion there is ample authority for 
granting the fiat without this Act. Ido not think it neces­
sary that a counsel fee should lie granted by the Judge 
before whom the cause is heard, or that he is the only 
person authorized to grant it. Of coui’se he naturally is 
the Judge to whom an application would be made, and I 
imagine the circumstances would be quite exceptional 
where any other Judge would act. In Nicholson v. Temple 
(3), the Court came to the conclusion that under the 
provisions of sec. 50, cap. 51, Con. Stat., no other Judge 
than the one before whom the cause was actually tried 
could give a certificate for costs. They, however, arrived 
at that conclusion, localise they thought the language of 
the section was so |>ositive as to indicate a clear intention 
on the part of the Legislature to confine the authority to 
act to the Judge who had presided at the trial. Hail it not 
been for that the provisions of cap. 118, Con. Stat., sub-sec. 2 
would have been ample to confer the authority upon any 
Judge. In the case of Bradshaw v. The Foreign Mission 
Bikini, decided by the Supreme Court of Canada, in the 
present year, but not yet re|>orted, that Court held that 
under sec. 85 of 53 Vic. c. 4, a new trial could be 
moved for before any Judge of this Court when the Judge 
before whom the trial had taken place had resigned. 
l’erhajM the right to a new trial and the right to costs are 
not in all respects so similar that the same rule would

1895.
Nkw

Hhvnhwick 
Railway Co. 
ani> Shown

Kklly.

Parker, J.

(.1) 21 N. B. 192.
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govern in enforcing them. At all events the decision of 
the Supreme Court in the Bradshaw case is in favour of 
giving such a construction to such Acts as will not defeat 
parties' rights, but give the authority for the purpose rather 
than deny it. Sub-section 2 of chap. 118, Con. Ktat., pro­
vides that “authority to a justice of any Court to do an 
act, shall empower any other justice of the same Court to 
act in his stead when necessary.” And sec. 1 of the same 
chapter provides that in the construction of Acts of 
Assembly, that shall be the rule unless it is inconsistent 
with the manifest intention of the Legislature Now, this 
counsel fee is allowed under chapter 119, Con. Stat., which 
contains the table of taxable fees, and under the heading 
'• Counsel,” it is provided that a “ fee at the dine ret ion of the 
Court" be taxed on the hearing. If the words had been 
“at the d turret ion of the .Indue'' I should have thought 
there was no such manifest intention of the Legislature, 
shown as to prevent the application of sub-section ‘2. But 
the Court always exists, and can sj>enk through ami by 
any one of its Judges, who, in a case like this, evidence by 
means of a fiat how the discretiou of the Court has been 
exercised. I think the clerk was right in allowing this fee.

I also think the clerk was right in allowing the 
defendant the costs of opposing the motion for the injunc­
tion before the Chief Justice. It is true there is no specific 
order giving these costs to the defendant, but when the 
plaintiffs’ bill was dismissed with costs, the costs of oppos­
ing that application were taxable as part of the general 
costs of the cause. When the Court reversed the order of 
the Chief Justice refusing the application for an injunction, 
the parties were in the same position as though the Chief 
Justice had made the order which the Court on appeal 
made; in which case the defendant would have been in the 
|M>sition of a party who had unsuccessfully opposed a 
motion for an injunction. Certain rules have been laid 
down in respect to costs of interlocutory proceedings being 
or not being “ costs in the cause,” and those costs not with* 
in these rules are not taxable to the successful party 
without a special order: Daniell Ch. Pr. 1378. One of
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these rules is, that where a bill is dismissed with costs, 
a defendant is entitled to his costs of unsuccessfully 
opposing a motion for an injunction as “ costs in the 
cause." See Stevens v. Keating (4). In that case the 
Lord Chancellor says : “ 1 consider that the injunction was 
granted on an assumption of right which has been ultima­
tely disproved. In the €0111*80 of this case I made an order 
disposing only of that part of it which related to the keep­
ing of the account, not tin.iking it expedient to make any 
order with respect to the costs *of the former motions as 
asked by the defendants. The bill has since been dismissed 
with costs, and the question I am now called upon to decide 
is, whether in a cause where an injunction has been 
obtained which turns out to have been improperly granted, 
and the plaintiff has thus got a right which he cannot 
maintain, the defendant is entitled to the costs of the 
motion in which he unsuccessfully resisted the granting of 
the injunction." Ami the Vice-Chancellor’s order disallow­
ing these costs was reversed. This disposes of the plain­
tiffs’ part of this application.

As to the defendants motion the facts are these : He 
gave notice on the Kith Octolier, 1891, of a motion to have 
the plaintiffs' bill dismissed for want of prosecution, to be 
heard at St. John on the 27th of Octolier. The motion 
was made 011 that day, but the argument was adjourned to 
be heard at Fredericton on Novemlier 3rd. Judgment was 
given in January, 1892, when the application was dismissed 
with costs. In the meantime, on Novemlier 16th, and while 
this application was pending, the defendant was served 
with a copy of the bill ami interrogatories. Heing desirous 
of avoiding the expense of putting in an answer, which 
would lie useless in the event of his succeeding in hi» 
motion to dismiss the bill, and at the same time not wish­
ing to prejudice his right to answer by delay, the defend­
ant in December, 1891, took out a summons from the Chief 
Justice for time to answer; and on the 7th of that month 
an order was made giving the defendant until the expira­
tion of 15 days from the time when judgment should lie 
given on the motion to dismiss, to demur, answer or plead ; 
and the Chief Justice by his order directed the costs of that 

(4) 1 McN. * G. 659.
VOL. I. N.I1.E.H.—11
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Application to he costa in the cause. The clerk disallowed 
these costs to the defendant, on the ground, as was stated 
to me on the argument, that the extension of time for 
answering was an indulgence to the defendant, for w hich 
he should pay rather than receive costs : and that under 
these circumstances the true construction of the Chief 
Justice’s order was, that if the plaintiffs on the final deter­
mination of the suit got their general costs of the cause 
these would be included, hut that if the defendant 
succeeded he would not get them. I think the more 
prudent course in the case of an order where the terms of 
it are so plain, is for the clerk to tax in accordance with 
the provisions of the order without putting a construction 
upon it, founded upon speculation as to the considerations, 
by which the Judge was governed in making it. I do not 
concur in the view that granting the time was necessarily 
an indulgence for which the defendant should have paid 
costs. I do not know upon what material the Chief Justice 
acted in making the order, but there is nothing before me 
nor was anything suggested in the argument to lead me to 
suppose it was not as convenient for the defendant to put 
in an answer before the expiration of the HO days as after. 
The granting of the time was as much in the plaintiffs’ 
interest as in the defendant’s, for if the answer had been 
put in and the motion to dismiss had succeeded, the plain­
tiffs would have had the additional costs of the answer to 
pay. On the other hand, if the motion to dismiss did not 
succeed, the delay in answering was unimportant. I can 
well understand how in making the order for the costs to 
l>e costs in the cause, the Chief Justice may have considered 
that course to la* equitable, so that the party who eventu­
ally succeeded in the suit should get the costs of this pro­
ceeding, which was as much for the lænetit of one party as 
the other. I think the clerk should not have disallowed 
these costs.

The plaintiffs’ motion is refused ; the defendant’s 
motion is allowed, and the clerk is directed to allow to the 
defendant his costs under the Chief Justice’s order of the 
7 th of December.
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In re BETH IA J. CUSHING.

Dower- Admeasurement—Report of Commissioners—Difficulty in Setting off 
Part of Premises as Dower—Failure to Report Value—Amendment- 
Supreme Court in Equity Act, 1690 (53 Vic. c. 4), ss. 250, 254.

Where commissioners to admeasure dower reported that it was difficult 
and not advisable to set off the widow's dower in the premises, the 
report was referred back to them to state what the value of her dower 
was in the premises.

This was a petition by Bethia J. Cushing for admeas­
urement of her dower in lands Ixdonging to the estate of 
her deceased husband, the late Andre Cushing. The Court 
having appointed commissioners for the purpose of making 
the admeasurement, their report came on for consideration 
August 28rd, 181I5. They reported concerning one lot of 
land with dwelling house and barn that it was not advis­
able to apportion the jx-titioners dower therein. They 
further reported that the land and dwellings were worth 
an annual rental of $400. Section 250, sub-sect. 4, of 
the Supreme Court in Equity Act, 1890 (58 Vic. c. 4), 
provides that where, from any cause, the commissioners 
find it difficult to make an admeasurement they may make 
a special report, showing the value of the widow's dower 
in the premises.

C. Ar. Skinner, Q.C., for the petitioner.
Weldon, Q.C., for the devisees of Andre Cushing.

1895. August 27. Barksii, J. :—
The commissioners’ re|H>rt in this matter must go 

back for amendment. They have specified what seems to 
be sufficient reasons for not making an admeasurement 
but they have not, as required in that case to do, reported 
the value of the widow'* dmver in the premises. They 
have reported what the annual rental is, but that is not

1895.
August 87.
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1^96. wlmt is required. The Act authorizes the value of the 
;» n bkthu ,lower to he reported, and when that report is continued,

---- the amount becomes a lion on the land specified by the
Court, on the report being registered. This amount, by 
section ‘254 of The Supreme Court in Equity Act, 1890 
(58 Vic. c. 4), can be recovered at law from the owners, or 
by enforcement of the lien, but, when paid, the lien is 
discharged. The report, as it is at present, is entirely 
informal, and, if registered, would convey no positive 
information to any one as to the extent of the lien. The 
commissioners have not reported as to the arrears of dower, 
except to leave the Court to make some kind of a calcu­
lation on figures not very precise.

The report will lie referred back to the commissioners, 
with directions to report :

1. The amount due for arrears of dower, specifying 
up to what time they are allowed.

2. The value of the widow’s dower in the premises.

_J806. JOHNSTON v. JOHNSTON.
September 3.

llunhaud mid Wife—Wife Compelled to Lire Separate and Apart from her 
Ilmhand—Restraint of 11 unhand'» Marital Right» in Wife'» Separate 
Property.

A married woman being the owner in fee at the time of her marriage of 
a lot of land, wan compelled to live separate and apart from her 
husband, not wilfully and of her own accord.

Held, that while such Reparation continued who was entitled to an 
injunction restraining her husband from enjoying any marital rights 
i. the property, or interfering with its use and occupation by her.

The facts in this case appear in the judgment of the
Court.

Argument was heard May 8th, 1895.
Geo. W. Allen, for the plaintiff.
C. E. Dufy, for the defendant.
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1895. September 3. Barker, J. :—

The plaintiff in this suit files a bill against the 
defendant, her husband, by which she seeks to have him 
restrained from cutting any growing wood or timber upon 
certain property owned by her, and from removing any 
timber or wood and from selling or disposing of the same ; 
and also from cutting the hay or farming the said property, 
and from occupying the same. The bill alleges that the 
plaintiff, at the time of her marriage to the defendant, in 
December, 1865, was the owner in fee of certain lands and 
premises in the Parish of St. Mary’s, in the County of 
York, which she and her husband occupied from that time 
until the 11th day of February, 1890, at which time she 
left her husband in consequence, as she alleges, of his cruel 
treatment, and since that time, as the bill alleges, the 
plaintiff has l teen living separate and apart from her 
husband, and supporting herself. The cause was heard 
before me, and the plaintiff and defendant were both 
examined as witnesses in addition to some of the children.

1895.
JOHNBTON 

JOHNHTON. 

Barker, J.

No doubt a wife seised as her separate property of 
lands may restrain her husband as the tenant for life from 
committing waste ; and if the relief sought in this case 
were confined to this, it would be unnecessary to consider all 
that part of the evidence upon which reliance is placed as 
entitling plaintiff to a declaration that she was justified in 
leaving her husband and living apart from him. The bill, 
however, seeks to restrain the defendant from occupying 
the premises, and, in fact, from exercising any privileges 
in connection with them, which by virtue of any marital 
right he might lie entitled to enjoy. And this relief is 
based upon the existence of such actions and conduct on 
the defendant’s part towards his wife as rendered the 
separation involuntary on her part. I have read the 
evidence carefully, and had the advantage of seeing the 
witnesses under examination, and I have come to the 
conclusion, though w ith some hesitation, that the plaintiff 
was justified in leaving the defendant, and that the 
sejiaration is not W'ilful or voluntary on her part. The
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defendant seems to have been in the habit of constan tly 
using most profane and indecent language to his wife, 
calling her by names, from the use of which any respectable 
man would shrink, and, according to the preponderance of 
the evidence, he did at times use personal violence to her, 
and according to the plaintiff's evidence, told her to leave 
the house and never return. The defendant admits that 
he accused his wife of endeavoring to poison him, and 
while giving his evidence, adhered to the opinion that she 
did try to poison him. There does not seem to he a 
particle of evidence to support any such charge ; and the 
man who could imagine it ss to his own wife, and, for 
years afterwards adhere to his belief in her guilt, can 
scarcely get much credit for sincerity when he asserts that 
he, notwithstanding all this, desires his wife to return to 
him. Without going through the evidence at length, I 
have arrived at the conclusion, and so find, that the 
plaintiff was, at the commencement of this suit, living 
separate and apart from her husband, not wilfully and of 
her own accord.

The plaintiff is, I think, entitled to a perpetual injunc­
tion against the defendant against committing waste on 
the premises in (juestion, and to an injunction against the 
defendant, so long as she continues to live separate and 
apart from the defendant, not wilfully and of her own 
account, restraining him from using or occupying the said 
premises, or selling or dis|xisiiig of the produce thereof, or 
in any way interfering with tile plaintiffs use, enjoyment 
or occupation of the same.
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WATERS v. WATERS. 1895

Deed—Agreement to Maintain Vendor—Death of Vendee—Performance of SePtember 17. 
Agreement by Plaintiff at Request of Vendee't Widow—Intercut of 
Vendee'* Infant in Premite»—Plaintiff'» Lien.

A farm was conveyed by an aged couple to their son in consideration of 
his agreement to board them on the farm. On the death of the son 
in their lifetime, leaving a wife and infant daughter, his brother, the 
plaintiff, at the request of the widow and the parents, took possession 
of the farm and performed the agreement.

Held, that the plaintiff was entitled to a lien on the land for money 
expended by him in making permanent improvements thereon and 
in the performance of the agreement.

In 1874, Nelson H. Waters entered into an agreement 
with his son, Isaac Waters, to convey to him in fee a farm 
and dwelling, in consideration of the latter boarding and 
maintaining him and his wife on the premises during the 
remainder of their lives. On the 20th of May of that 
year the property was duly conveyed to Isaac Waters, 
who at the same time executed a bond in a penal sum 
for the performance of his part of the agreement. Soon 
afterwards he went into possession of the premises, and 
continued to occupy them until the time of his death in 
August, 1888. His parents survived him, as also did his 
wife and an infant daughter. The w idow endeavored to 
manage the farm and lx>ard the parents of her late husband, 
according to his agreement with them, but found the 
arrangement an unsatisfactory one. With the consent of 
Nelson H. Waters, she prevailed upon the plaintiff, who 
was a son of Nelson H. Waters, to take over the farm as 
owner and perform the agreement. No conveyance was 
executed of the farm to the plaintiff. At the time of this 
transaction the daughter of Isaac Waters was alxmt two 
yearn of age. The plaintiff, after entering into possession 
of the property, laid out, from time to time, a considerable 
sum of money in its improvement, and, by his own labor» 
greatly enhanced its value. He also faithfully observed
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the terms of his brother’s agreement with his parents, 
until the time of their <loath. The father died on the 
28th of March, 1888, and the mother died on the 7th of 
November, 181)4. The plaintiff now tiled a bill against the 
widow and daughter of Isaac Waters, praying that they 
be decreed to execute a conveyance to him of the property, 
or, in the alternative, that the money expended by him in 
maintaining Nelson H. Waters and wife, and in improving 
the premises, lie declared a lien thereon. Argument was 
heard August 28rd, 18!)5.

llr. Watson Allan, for the plaintiff:—

j BARKER, J. :—I would like you to address your argu­
ment to the difficulty that the infant defendant was not, 
and could not lie, a party to the agreement under which 
the plaintiff has acted.]

The circumstances of this case fairly bring it within 
the well-known class of contracts known as “ family 
arrangements,” in which the Courts have held that a 
persons interest in property may be Inmnd by an agree­
ment to which he is not a consenting party by reason of 
infancy or some other cause, if the agreement was made 
to prevent or put an end to litigation, and to preserve 
the |>eace and property of families. See Williams v. 
Williams^ 1). By the agreement in this case family liti­
gation was avoided. On the death of Isaac Waters, his 
father would have been e ititled to ask the Court to 
restore the pro|>erty to him, and, in all likelihood, would 
have sought such relief if the arrangement with the 
plaintiff had not been made. If Nelson H. Waters could 
have insisted on this relief against the infant it is difficult 
to see wherein she can be prejudiced by the same relief 
at the instance of the plaintiff. In Britoke v. Lord 
Mostj/n (2), Turner, L.J., says : — “That this Court has 
power to compromise the rights and claims of infants and 
persons under disabilities where those rights and claims are 
merely équitable, has not been, and cannot be, disputed.”

(1) 2 Ch. App. 2114. (2) DeO., J. A K. 373.
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The defendants did not appear.

1895. September 17. Barker, J. :—
In this case, I think, the plaintiff is entitled, under the 

circumstances and facts alleged in the bill, and proved 
against the infant defendant, to a lien on the land for the 
money expended in permanent improvements ami in the 
Hupjxirt ami maintenance of his father and mother after 
Isaac Waters death. I am disposed to think that the 
transaction is not, as was contended for by the plaintiff, 
what is known as a “ family arrangement ” even under the 
extended definition given to that phrase by Turner, L.J., 
in Williams v William* (%). There was here no doubtful 
right to be compromised, no dispute or litigation to be 
settled, and the honor of the family was in no wray involved. 
Neither did the agreement that the plaintiff, on the death 
of his brother should, in consideration of his furnishing 
to the parents during the remainder of their lives, the 
support and maintenance which was the consideration for 
the conveyance to Isaac Waters, and then be entitled to 
the land, in any way, so far as I can see, have anything to 
do with preserving the land. It simply transferred it from 
one person to another in consideration of his discharging a 
liability. The agreement w'ould, of course, bind the de­
fendant, Klizaheth Waters, so far as her right of dower is 
concerned, but it is in reference to the infant’s rights that 
the difficulty arises. So far as the plaintiff seeks to have 
a conveyance of the land to him decreed, I think his case 
must fail. I think he is entitled to a lien for his expen­
diture.

The bill alleges, and it is in evidence, that it was a 
part of the agreement between Isaac Waters and his 
father, Nelson, when the original agreement was made, 
and in consideration of which the property was transferred 
to Isaac, that he should provide his parent* witli support 
and maintenance upon the fa I'm and prem ise» during their 
lives. An agreement such as this is treated as the purchase

1H95.
Watkhh 

Watkbh. 

Barker, J.

(8) 8 Ch. App. 804.
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money for the transfer of the land, and unless there is a 
clear evidence of a contrary intention, the grantors would 
have a lien on the land for the performance of the agree­
ment. See Cunnivylmm v. Moore (4). There is no evi­
dence of any such intention here. On the contrary, we 
find that the support is to be furnished on the premises, a 
provision inconsistent with any change of possession or 
ownership by Isaac Waters so long as the lives of his parents 
existed. I should think that Nelson Waters and his wife 
had a lien on the land for the performance by Isaac of his 
obligation. Under these circumstances, where the plaintiff, 
at the instance of the defendant, Elizabeth Waters, who 
had a dower interest, and at the instance of Nelson Waters, 
who had the lien, paid off this lien which was for a part of 
the purchase money, ami thus discharged pro tanto an 
obligation of Isaac Waters, binding upon the defendant as 
his heir, and thus preserving to her the property, he is, I 
think, in equity, entitled to a lien for his expenditure.

There will, therefore, lie a declaration that the plaintiff 
is entitled to a lien on the land mentioned in section 6 of 
the bill for the amount expended by him in permanent 
improvements thereon, and in the support and maintenance 
of Nelson H. Waters and Ann Waters, less a fair amount 
as rent. There will be a reference to inquire :—

1. What is the value of the permanent improvements 
put by the plaintiff upon the said land since he took 
possession in April, 1884.

2. What is the cost of the Itoard, lodging, support, 
maintenance and attendance furnished by the plaintiff to 
Nelson H. Waters and Ann Waters after Isaac Waters’ 
death.

3. What is a fair and reasonable amount to be allowed 
as rent of the said premises since April, 1884.

Further directions are reserved until Referee has 
reported.

(4) Ante. p. 110.
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MITTEN v. WRIGHT, et al.

Driving Dam—Overflow of Hiver—Damage to Riparian Owner—Plaintiff 
Annin ting in Ruilding Dam—Licenee—Acquiescence—Prescriptive Right 
to do Damage.

A dam was constructed above the female plaintiff’s land by the defen­
dants for the purpose of driving their logs, with the result that the 
stream widened its banks where it flowed through the plaintiff’s 
property and caused injury to it. The plaintiff's husband had 
assisted in building the dam as an employee of the defendants, and at 
the time was the owner of the land now owned by the plaintiff.

Held, that the plaintiffs were not estopped from seeking to restrain by 
injunction further injury to the property and claiming damages for 
the injury done.

The circumstances under which the owner of a legal right will be pre­
cluded by his acquiescence from asserting it considered.

Gradual and increasing damage to the land of a riparian owner from log 
driving operations and from an overflow of water caused by defend­
ants’ driving dam, extending over a number of years, will not give a 
right, either by prescription or under the Statute of Limitations, to 
commit further acts of additional damage.

The facts in this case are fully stated in the judgment 
of the Court.

Argument was heard April 30th, 1895.

White, S.-G., and AttUton, for the plaintiffs:—
The defences of acquiescence and prescriptive right 

are inconsistent and cannot be allowed. If acquiescence is 
relied on there can be no pretence of a right by lapse of 
time. Acquiescence wjuld mean an assertion by plaintiff 
of her rights and an admission of them by the defendants. 
The defendants must elect between the two defences. 
There can lw no acquiescence by a married woman, nor 
can laches bo imputed to her: Lench v. Lenclt (1); Lord 
Mountfortl v. Lord Cadogan (2). In Bland/onl v. Marl- 
borough (3), it is laid down that the inattention or laches 
of a married woman cannot hurt or affect her right. Nor

1895.__
October 15.

(1) 10 Vee. M2, at p. 517. (2) 10 Ves #35. (8) 2 Atk. 542.
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1895. can the acts of the husband be taken as an acquiescence by
mittkn his wife. See Grewwdl v. Dewell (4) ; Bateman v. Davie
wbiuht (5). A married woman is only able to convey property by 

an acknowledged deed and will not Ik* permitted to effect 
the same result by lying by: Kerr v. Corporation of 
P rent on (ti). Acquiescence must be founded on a full 
knowledge of the facts and a perception of the conse­
quences that will ensue : La Banque Jacques Cartier v. 
La Manque D'/{parque delà Clic de Montreal (7). It is 
also necessary that the person relying on estoppel by 
acquiescence should have acted in ignorance of the title of 
the other man and that the other man should have known 
of that ignorance and not mentioned his own title : per 
Cotton, L.J., in Proctor v. Bennie (8). Acquiescence to 
deprive the plaintiff of her legal rights must amount to 
fraud. Here none of the elements of fraud are present. 
See Willmott v. Barker (9), where Fry, J., very exhaus­
tively treats of this phase of acquiescence. The prescriptive 
right set up by the defendants has no foundation in fact 
and does not rest upon any well-considered conception of 
the law. A right to do damage cannot be acquired by 
repeated acts of insensible and increasing aggravation. 
This principle is very learnedly discussed by Lind ley, L.J., 
in Lemmon v. Wehb (10), and on appeal (11). In cases 
like the present, lapse of time only becomes material and 
operative after it is ascertained that the acts complained of 
are injurious : Attorney-General v. Leeds Corporation (12).

K. McLeod, Q.C., and M. G. Teed, for the defendants :—
It has not lieen shewn that the property is the wife’s 

separate estate. She cannot hold it as such under Cap. 72 
C. 8., for it excepts property received by a married woman 
from her husband: Doe dem. Chandlers v. Douqlas (18). 
Neither has she a separate estate in equity in the absence 
of evidence of an intention to exclude the husluind. If she

(4) 4 (Jiff. 460.
(6) a Mmid. 118.
(01 0 Ch. Div. 40H.
(7) la App. Cm. 111.
(8) 86 Ch. Div. 740, at p. 700.

(9) 16 Ch. I>iv. 90.
(10) 1894J Ch Div. l.
(11) ; 1890] App. Caa. 1. 
(1*2) 5 Ch. App. 5H3.
(Il) ü N. It INI.
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has a separate estate, then site is as a feme sole with regard 
to it and may hind it by her acts. See Fitzpatrick v. 
Dry den (14). The case of Kerr v. Corporation of Preston, 
supra, is not in point. The corporation there was acting 
under statutory powers and could not exceed them by any 
device. The defendants rely upon the plaintiffs acquies­
cence and laches as barring her right to the interference 
of a Court of Equity. In Birmingham Canal Company 
v. Lloyd (15), it was held that a laches of two years was 
sufficient to defeat an application for an injunction under 
circumstances similar in character to this. The same rule 
is laid down in The Rochdale Canal Company v. King (Iff), 
and in Ware v. Regent's Canal Company (17), where Lord 
Chelmsford says (IS) : “ I cannot avoid being influenced by 
the delay which has occurred in the institution of pro­
ceedings by the plaintiff, which, though not amounting to 
absolute proof of acquiescence, yet is calculated to throw 
considerable doubt upon the reality of his alleged injury.” 
Any contribution by the plaintiff to the acts producing the 
injury com " ' “ defeat her right to an injunction :
(would on Waters (Ilf). The case of Proctor v. Bennie, 
supra, is distinguishable. The plaintiff there had not 
assented to the act complained of, but hud only neglected 
to prosecute his action. In our case there has not only 
been delay but acquiescence in the acts now alleged to lie 
injurious. We are not urging an estoppel against the 
plaintiff, but acquiescence. If we were setting up estoppel 
we would have to allege that the defendant acted ignorantly 
and was misled by the plaintiff. In acquiescence the defen­
dant may lie fully aware of the circumstances under which 
he is acting and yet be entitled to rely upon the plaintiff ’s 
acquiescence in his acts. In addition to acquiescence the 
defendants have now a title by prescription. These 
defences are not incompatible in the sense that failing in 
one we can set up the other.

(14) 80 N. B. 858.
(18) lSVee. 616.
(16) 2 Him. (N. 8.) 78.

(17) 8 DeO. «ft J. 21‘J.
,1s, \t |

(IS) l'. 711.

1895.
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00633130
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1895.

^Wright. 

Barker, J.

White, in reply :—
Acquiescence is inoperative unless the defendants have 

been misled and induced to alter their position by it. The 
defendants are not within this rule.

189'». October 15. Barker, J. :—
The bill alleges that the female plaintiff is owner of a 

certain lot of land in the County of Albert, through which 
a brook, known as “ Prosser Brook,” flows for a distance of 
some 200 rods. That when the grant of this land was 
made in 1871 this brook was not more than six or eight 
feet wide, and altogether inadequate in its natural state for 
the purpose of logs being driven upon it, except for a few 
days during the spring freshets. That the defendants. 
Wright & Cushing, carry on lumbering operations on lands 
owned by them on this brook, and above the plaintiffs land 
and for the purpose of driving their logs, have for some 
years past maintained a driving dam which was erected on 
the lot next above that owned by the plaintiff, by the use 
of which they have driven large quantities of logs down 
the brook through the plaintiffs land, widening the brook 
very greatly, and injuring and tearing away the plaintiffs 
interval. And the plaintiff prayed that the defendants, 
Wright «Sr Cushing, might be restrained from so using the 
said brook and driving dam as to overflow the plaintiffs 
interval, or so as to in jure or destroy the bank : and the 
plaintiff also asked for a decree that the defendants pay 
her for the damage already done. The defendants by their 
answer, while they admit that the stream has widened, 
deny that it has widened to the extent alleged by the 
plaintiff, and they also deny that the widening which has 
taken place is much greater than would have resulted from 
the natural flow of the stream. They also set up that the 
plaintiff by her acquiescence is estop]>cd from obtaining the 
relief asked for.

The evidence shows that alxmt the year 1876 a driving 
dam was built on this brook by the defendant Cushing and 
one Clark, since deceased, who, under the name of Cushing 
& Clark, were lumbering there at that time. The dam was
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actually built by the plaintiff Klisha Mitten, husband of 
the female plaintiff, and one John C. Geldart, Mitten being 
at that time the owner of the lot now owned by his wife. 
This dam was burnt three or four years afterwords, and 
about 1888 a second dam was built some 70 rods further 
down the stream on the lot of land next adjoining the 
plaintiffs lot and above it on the stream. The first dam 
was about twelve feet high and the last one about fourteen 
feet. There can lie no doubt that the brook is much wider 
now than it was in 1870; and I think the evidence fully 
establishes the fact that the widening has been mainly 
caused by the driving operations on the river. It was con­
tended by the defendants that the evidence show'ed that the 
first dam was built over tw enty years before the commence­
ment of this suit, and that the defendants having succeeded 
to the rights of Cushing & Clark by purchase, had in 
some way acquired a right to use this driving dam as they 
have done. There are, I think, many answers to this pro. 
position, but as it rests upon the assumption that the twenty 
years had elapsed when this suit was commenced in March, 
1894, it is as well to see what the evidence is on this point. 
To establish any such right, involving as it does the appro­
priation of another’s property without compensation, the 
evidence should lie clear and beyond reasonable doubt 
The weight of evidence on this point is, 1 think, entirely 
against the defendants’ contention. Both Geldart and 
Mitten, who actually did the work, fix 1870 as the year, 
and the former assigns a very good reason for remembering 
the date. Vrosser confirms their statement; and the defend­
ant Cushing and one other witness who fix an earlier year 
are by no means positive. Whatever defence there is which 
is based upon a twenty years’ user,must, 1 think,fail, l«cause 
the evidence does not establish it. The evidence, I think, 
shows 1876 to have been the year when the original dam 
was built. The main defence relied on was that by reason 
of the plaintiff, Klisha Mitten, assisting in building the 
original dam, ami by his acts since that time, the plaintiff 
had so acquiesced in the use of the dam, or so licensed it, 
that this Court would not restrain the defendants from the

1895.
Mittkn 

WlUOHT. 

Marker, J.
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1895^ future use of a ripjlifc so acquired. The acts which are 
relied on as establishing this defence are the working of 

whioht. Mitten in building the first «lain, his assisting in repairing 
Barker, r. the second one, his assisting in driving logs down this 

stream for many seasons, and the license to llonahl Mitten 
to brow logs on his intervale in 1893. There is no «loubt 
that the plain tiff. Klisha Mitten, in aihlition to working on 
the dam as one of the contractors with Cushing & Clark 
for its construction in 1876, <li«l nearly every season from 
that time tothe prosent, when there was any lumbering going 
on on the stream, either work at the driving or in getting 
his own logs in the stream, to be driven down through his 
own land, by means of the driving dam. The evidence, 
however, does establish that on many occasions during 
that period he complained of the injury being done to his 
land, though it is not clear that these complaints were ever 
made direct to the defendants or were ever communicated 
to them.

So far as regards the plaintiff's working in building 
the «lam in 1870, the case closely resembles Wood v. 
The Carleton Branch Railway Com]hiny (20), and 
Smith v. Crandall (21), in both of which cases it 
was held upon grounds which seem to me quite applicable 
to this case, there was no such license as that contended 
for. There is another reason in this case, ltecausc the dam 
upon which the plaintiff', Klisha Mitten, worked, was 
burnt two or throe years afterwards, and was never rebuilt. 
The one to which all the existing cause of complaint is 
referable, is another and a different structure alt«>gether, 
not built by the plaintiff, of a greater capacity, ami upon 
an altogether different site. How any license which might 
possibly l»e inferred from the plaintiff having assisted in 
huiMing a «lam in 1876 could be made to do duty for a 
totally «lifferent dam in a totally different place, built some 
years after the first had ceaseil to exist, I am unable to see. 
It is true the plaintiff hauled some logs which were used 
in repairing the latter «lam in 1887, but that cannot lw con-

(80) 1 Pug. 244. (21, 1 Kerr 1.
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Ntrucd into any such license. If the plaintiffs acts in assist­
ing in the driving oblations year by year are relied on as 
equivalent to a license to drive the logs as they were in 
fact driven it would, in my opinion, be revocable, and an 
injunction in tbe terms asked for could in no way be com­
plained of by the defendants.

As I understand the doctrine of acquiescence by which 
a man is deprived of his legal rights, its corner stone is 
fraud—that is to say, the acts of the party against whom 
the estoppel operates must have been of such a nature and 
done under such circumstances as to make it fraudulent 
in him to set up his legal rights against a person 
prejudiced by his acts. In WiUmott v. Barker (22), Fry, 
J., thus lays down the rule as to acquiescence (p. 105): * It 
has been said that the acquiescence which will deprive a 
man of his legal rights must amount to fraud, and in my 
view that is an abbreviated statement of a very true pro­
position. A man is not to be deprived of his legal rights 
unless he has acted in such a way as would make it fraud­
ulent for him to set up those rights. What, then, are the 
elements or requisites necessary to constitute fraud of that 
description 1 In the first place the plaintiff must have 
made a mistake as to his legal rights. Secondly, the plain­
tiff must have expended some money, or must have done 
some act (not necessarily upon the defendant’s land) on the 
faith of his mistaken lielief. Thirdly, the defendant, the. 
jmsaessor of the legal right, must know of the existence of 
his own right, which is inconsistent with the right claimed 
by the plaintiff. If he does not know of it he is in the 
same position as the plaintiff, and the doctrine of acquies­
cence is founded upon conduct with a knowledge of your 
legal rights. Fourthly, the defendant, the possessor of the 
legal right, must know of the plaintiffs mistaken belief of 
bis rights. If he does not, there is nothing which calls 
upon him to assert hi# own rights. Lastly, the defendant, 
the jiossessor of the legal right, must have encouraged the 
plaintiff in his expenditure of money, or in the other acts

(28) IS Ch. Div. 86.

1895.
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which lie 1ms done, either directly or by abstaining from 
asserting his legal right Where all these elements exist 
there is fraud of such a nature as will entitle the Court to 
restrain the possessor of the legal right from exercising it; 
but, in my judgment, nothing short of this will do.” Now, 
instead of these elements all existing in this case, it seems 
to me that all the more material ones are absent. In what 
has the plaintiff acquiesced ! Was it in the erection of the 
first dam in l<S7(i by reason of his being one of the contrac­
tors for the work ( This cannot be ; for, in addition to the 
other reasons 1 have given, the dam was not, built on the 
plaintiffs land ; he had no right to forbid its erection—his 
assent was neither required nor asked : it was not built in 
any way as the result of the plaintiffs assent or encourage­
ment, express or implied. If the estoppel does not arise as 
to the construction of the dam, does it arise by reason of its 
use ( The defendants in the seventh section of their 
answer make the following admission : “ We believe it is
practically possible to drive logs down said Prosser brook 
in the manner ami to the amount in which our logs have 
been driven for the past six seasons, driving them without 
widening said brook each driving season.” Now, there 
can be no acquiescence without knowledge : and to impute 
to the plaintiff the knowledge that the use of the dam in 
driving the logs would necessarily widen the brook by 
tearing away portions of his interval, and thus make him 
a consenting party by reason of his working as lie did, is 
to construct a liability on a theory which, after many 
years’ experience the defendants admit, has no foundation. 
When did it become fraudulent in the plaintiff to set up 
his rights against these defendants t There is nothing in 
the evidence to suggest that in the use of the dam, any 
more than in its construction, the defendants were in any 
way influenced by anything which the plaintiff did, or 
anything which lie abstained from doing. While the 
defendants' operations on the brook were each year alike 
in kind, they varied in degree, and the <lamage to the 
plaintiffs land was increasing each year. 1 ant unable to 
see how the non-assertion of a right to damage for wrong-
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fully tearing away a half aero of the"’plaintifTs interval 
one year can l>o construed into a license to appropriate by 
similar means n * r half acre the following year. Kspeci- 
ally is this the case where, according to’ the defendants’ 
admission on the record, it was practically possible to drive 
their logs by the use of the dam without widening the 
brook.

In LrimiwH v. 11VM (23), the Lord Chancellor shows 
the impossibility of acquiring^ right either by pre­
scription or the Statute of Limitations in the case of 
growing trees, ami I think a similar principle would 
govern in this case so far as any relief is based upon these 
grounds. Another act relied on by the defendants was the 
license to Roland Mitten in 1893 to brow logs on the plain­
tiffs interval. It seems that the defendants had a contract 
with this Roland Mitten to get out some lumber for them, 
and it was part of the agreement that defendants were to 
pay for the browing privilege. The agreement between 
the plaintiff and Roland Mitten is as follows : “ Party of 
the first part agrees to allow party of the second part to 
brow logs he may get out this coming winter of 1893 and 
1894 wherever he may require brow mom on her 1 plain­
tiffs) farm, anti party of second part to have privilege of 
removing same till middle of May, 1894, for 825, receipt «if 
which is hereby acknowledged.” The argument is that 
the plaintiff knew that the lumber thus hmwc<| mi " 
must lie driven by the use of tile dam through his lot and 
contribute to any injury which might lie caused by the 
driving operations, and therefore it was an implied license 
to drive it irrespective of the extent of the injury. 1 am 
unable to give any such effect to this agreement. In the 
first place, it is not made with the defeiulante at all ; but if 
it were, I «1<> not see that it has any bearing on this case, 
except possibly as to a < pi est ion of damages. It could not 
operate as a license for future years. In my opinion 
there is mithing in the evidence to show any intention to 
assent, or any actual assent on the plaintiffs part, either to

1896. 
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(88) flfl95] App. Cas. 1.
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18116. the construction of the dams or the manner of using them, 
Mitten so as to deprive them from asserting thtir rights and 
wkiubt. restraining the defendants from using the dam hereafter to 
Barker, j. their injury. Neither do 1 think the evidence discloses 

anything which is to lead me to suppose that the defen­
dants in what they did were acting on the faith of any 
such assent. Nor am 1 aide to find any evidence showing 
that the defendants have in any way whatever lieen 
induced to act, or have acted, in any way by reason of 
anything the plaintiff did or abstained from doing and 
which would he rendered prejudicial to them bytlieassertion 
of plaintiffs’ rights.

The only remaining question to be determined is the 
damage. In assessing these the plaintiffs' action may fairly 
be considered. Having regard to this and to the other 
considerations suggested by the evidence and bearing upon 
this point, I think 8100 is a reasonable sum, that is 850 for 
the damage done in the spring of 1804, and which is assessed 
under the agreement made when the interlocutory injunc 
tion was applied for, and 850 for the other years.

There will be a decree, therefore, in favor of the 
plaintiffs with costs, directing the defendants Wright and 
Cushing to pay the sum of • 8100 and costs, and 
that a perpetual injunction be awarded to restrain the 
defendants Wright and Cushing, their servants, agents and 
workmen, from using the driving dam in the plaintiffs' 
bill mentioned in driving logs down Prosser’s brook so as to 
injure and damage the plaintiffs' land in the said bill 
mentioned.
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McLEOD v. WELDON.

Transfer—Bank Shares—Right to Redeem—Intention of Parties—Admissi­
bility of Evidence to Contradict Terms of Deed of Transfer.

Although collateral evidence ia admissible to shew that notwithstanding 
the plain terms of an absolute transfer of property, it was intended 
that the transferor should have a right of redemption, the evidence 
must be of the clearest and most conclusive character to overcome 
the presumption that the deed of transfer truly states the transaction.

The facts in this suit fully appear in the judgment of 
the Court.

Argument was heard August 9th and 12th, 1895.

Blair, A.-G., for the defendant :—
The case which the plaintiff sets up is that the instru­

ment in question does not truly state the intention of the 
parties and that collateral evidence is admissible to modify 
its terms. The authorities are clear that such evidence is 
admissible, but it must be of the most conclusive and 
unquestionable character, and the onus of satisfying the 
Court rests upon the plaintiff. If the plaintiff is correct 
in his contention that the assignment was accompanied 
with a secret trust in his favor, a fraud has been committed 
against his creditors, and the Court will refuse him relief. 
If there is a right of redemption, it belongs to the plaintiff's 
trustees for the benefit of his creditors.

C. J. Cosier, for the plaintiff :—
The suit has been properly brought. If the plaintiff 

succeeds, any benefit from the suit will enure to his 
creditors. This is also an answer to the contention that 
the plaintiff" is asking relief from his own fraud.

1895. October 15. Bahker, J. :—

I hoped that, in view of the peculiar circumstances of 
this case and the intimate relations which up to a com-

1895.
October 15.
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paratix ely recent period existed between the parties, a 
si. of the matters in dispute might have been
arrived at. All attempts in that direction having failed, 
the duty is imposed upon this Court of disposing of the 
matters in controversy.

It appears by the evidence that the plaintiff for many 
years previous to March, 1887. had been extensively 
engaged in "c business in this city and elsewhere
in the Province, and finding himself at that time burdened 
with liabilities aggregating over £300,000, which he was 
unable to pay, he made an assignment in trust for the 
benefit of his creditors to the two defendants Earle and 
Atkinson, and his son George K. McLeod, who was after­
wards, on some new arrangement, removed from the posi­
tion of trustee. This assignment hears date March 24th, 
1887, and professes to convey not only the property men­
tioned in a schedule annexed, but all the personal property 
which the plaintiff then had, except some vessels. The 
trust funds were to be appropriated, first, in payment of 
Geo. K. McLeod all sums owing to him or for which he 
was liable; second, to the defendant C. W. Weldon all 
sums owing to him or for which lie was liable ; and third, to 
the Hank of Montreal the sum of £2,550. The remainder 
was to be divided pro rata among such of the creditors as 
might come in and execute the deed. It was asserted on 
the argument, and there is some evidence to support the 
assertion, that shortly before this assignment was made, 
the plaintiff had transferred to his son Geo. K. McLeod 
the. bulk of his available assets as a security for an indebt­
edness then existing, and for a further liability then 
assumed on his father's account : so that, in fact, the assets 
conveyed by the trust deed were of comparatively little 
value—so small, in fact, that the trustees practically 
realized ‘ and practically did nothing under the 
assignment. He this as it may, some two years later, as 
the result of some pncecdings instituted in this Court to 
set aside certain conveyances made by the plaintiff, a new 
arrangement was entered into by which Geo. K. McLeod 
assigned assets which he held to certain jiersons in trust ;

1117
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the business was carried on by him : and, ns a result, he 
realized for the creditors some 8175,000. At the date of 
the plaintiffs assignment he was indebted to the defendant 
Weldon on a promissory note for 8150, and on a sterling 
Hill of Exchange for £050, drawn on and accepted by T. C. 
Jones k Co.,of Liverpool, who suspended payment about the 
same time. These two sums, amounting in round numbers to 
83,000, Mr. Weldon was compelled to pay. There was some 
evidence to show that Weldon s professional firm was then 
under some liability on the plaintiff's account to Linklater 
A Co., of Liverpool, for professional services ; but, in my 
opinion, the evidence shows that the transaction as to the 
bank stock which is now in dispute, related solely to the 
two sums I have mentioned, and had no reference what­
ever to any other liability.

In November, 1884, the plaintiff borrowed from W. 
W. Turnbull S'20,000, for which he gave his own promissory 
note, and, as a security, assigned seventy-eight shares of 
the capital stock of the Hank of Hritish North America. 
This note was renewed from time to time and payments 
made on account, until the date of the trust deed, when 
the amount of the loan had been reduced to 811,300, for 
which Turnbull held as security fifty-five shares of the 
capital stock of the Hank of New Hrunswick, which had 
been substituted for those of the Hank of Hritish North 
America. The plaintiff, being desirous that Mr. Weldon 
should not lose anything by reason of his failure, executed 
to him an assignment of his interest in these fifty-five 
shares in the following form :

“ Know all men by these presents, that I, (Jeorge 
McLyod, of the city of Saint John, in the Province of New 
Brunswick, merchant, for and in consideration of the debt 
and sum of money due and owing from me to Charles W. 
Weldon, of the said city, lairrister-at-law, and in part 
payment thereof, and in consideration of the sum of one 
dollar to me paid by the said Charles W. Weldon, have 
bargained, sold, assigned and transferred to the said 
Charles W. Weldon fifty-five shares of the capital stock of 
the Hank of New Brunswick, which said fifty-five shares

1895,
McLeod 

Weldon. 

Murker, J
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Barker, J.

have been transferred to W. W. Turnbull, of the said city, 
merchant, and now stand in his name in the books of the 
said hank, as security for the payment of 811,860.44 
secured also by a promissory note of the said tieo. McLeod, 
payable on the 31st day of March instant. To have and 
to hold the said fifty-five shares (subject to the payment, 
of the said note) unto the said Charles W. Weldon, his 
executors, administrators and assigns, absolutely. And I 
appoint the said Charles W. Weldon my attorney, irrevoc­
able, to ask, demand, recover and receive the said fifty-five 
shares, and to give effectual releases and discharges, and to 
use the name of me, the said George McLeod,and generally 
to do all such things as shall or may be necessary for 
the purpose of giving effect to this transfer. In witness 
whereof, I, the said George McLeod, have hereunto set my 
hand and seal this 24th day of March, A.l). 1887.

" Sg'd Geo. McLeod [L.S.]
" Signed, sealed and delivered | 

in the presence of l
“ Sg’d Allan O. Eari.e." I

This transfer, though dated the same day as the trust 
deed, was delivered so a< to take priority to it. On the 
28th April, 1887, about a month later, Weldon paid 
Turnbull the amount due him 811,414.59, and the shares 
were transferred to him by Turnbull. The facts so far are 
not disputed. The plaintiff, however, alleges that not­
withstanding the transfer of the shares is absolute on its 
face, and for an expressed consideration and purpose, it, in 
fact, was intended to l>e merely a mortgage or pledge of 
them, leaving an outstanding equity of redemption in 
the plaintiff and a liability to account in Weldon ; and, 
accordingly, he has tiled this bill asking for an account, 
with a view of redeeming the shares, which have apparently 
increased in value since the transaction took place in 1887 ■ 
The bill, after setting out the plaintiff's ownership of the 
shares and his hypothecation of them to Turnbull in 1888, 
alleges in the third section as follows : “ That, after­
wards, it was agreed between the plaintiff George McLeod
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and the said Charles VV. Weldon, that the said Charles W. 
Weldon should pay off the amount due the said William 
Wallace Turnbull, and take an assignment of said stock 
from the said William Wallace Turnbull as security for 
the amount |>aid to the said William Wallace Turnbull as 
aforesaid, and also as a security for any amounts due the 
said Charles W. Weldon by the said (ieorge McLeod." And 
the fourth section of the bill alleges that in pursuance of 
said agreement, the said George McLeod executed a trans­
fer of his equity of redemption in said stock to the saiil 
Charles W. Weldon in the words and figures following; then 
the assignment I have already given is set out at length. 
The bill then prayed for an account of what remained 
due for principal anil interest in respect of the moneys 
advanced and lent by the said Weldon to the plaintiff, or 
otherwise due Weldon on the pledge of the said fifty-five 
shares, and that he, the said plaintiff, be allowed to redeem 
the stock on the payment of the lialance (if any)due thereon. 
Mr. Weldon, by his answer, denies any such agreement as 
that alleged in the bill, and claims that the transfer of the 
shares is an alwolute one, and was so intended to be at 
the time; ami he denies all right of redemption on the 
plaintiff's part, and all liability to account on his, except 
possibly for the value of the shares at the date of the 
transfer. The parties are, therefore, at issue as to the 
real nature of the transaction between them. Though it 
is in a sense a question of fact whether, according to the 
real intention of the parties, the transaction was a mort­
gage or an alwolute sale, it must be remembered that this 
Court has well-defined rules and principles by which it is 
governed in determining questions of this nature. In the 
first place, where a plaintiff attempts to set up a parol 
agreement altogether at variance in its terms and effect 
from a writing executed under his hand and seal, without 
alleging either fraud or mistake, he undertakes to satisfy 
the Court beyond all reasonable doubt that the writing 
does not truly represent the transaction. A reference to 
two or three authorities on this point will illustrate the 
extent to which this rule has been applied. In Matthew»

1895.
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1805. v. Holmes(l), the subject is fully discussed, and one 
mcLbou of the learned Judges who took part in that decision 

wkliion. goes so far as to say that in no case can a convey- 
Barker, J. ancti, absolute on its face, be held to be a mortgage on 

naked parol evidence, corroborated neither by writings 
nor by surrounding circumstances. And in this same case, 
as reported in 0 Moore 418, the Judicial Committee of the 
Privy Council lay down the doctrine that the onus rests 
altogether upon the plaintiff, not only to rebut the pre­
sumption that the title, as appearing in the written instru­
ment, is in perfect accordance with the intention of the 
parties, but he must also establish to the satisfaction of 
an appellate Court that the judgment of the Court below, 
adverse to his contention, is erroneous.

In McMicIcen v. Tiw Ontario Bank (2), Qwynne, J., 
says (page 575): “In Hose V. Hickey, decided in this 
Court in 1880, we held that the evidence necessary for 
this purpose must lie of the clearest and most conclusive 
and unquestionable character.” These were two cases, of 
which many examples are to be found in the books, where 
a deed, absolute on its face, was sought to be reduced to a 
mortgage. And in such cases it will be seen that the rule 
to which 1 have alluded imposes a somewhat difficult 
task upon those who come here for relief. Courts, at all 
events in modern times, have found no difficulty in such 
cases in admitting the collateral evidence in order to show 
for what purjiose and upon what consideration the deed 
was made. In the present case, these purposes ami con­
siderations are expressed upon the face of the deed itself, 
and in such a case the rule “bs with e.ven greater 
stringency. This distinction is alluded to in Barton v. 
Bank of New South Wales (3). The conveyance in that 
case recited that it had been agreed between the parties 
that the said “ William Barton shall convey to the said 
Bank of New South Wales the three parcels of land 
hereinafter described in manner herein after expressed, 
and that the said debt shall be reduced b}/ the sum of 
four hundred pounds''

(1) 5 Or. 1. C-») *0 8. C. R. 618. (.1) 15 App. Css. 87».

4
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Lord Watson, in giving judgment, says: “Now, 
undoubtedly, the terms of the conveyance may lie quali­
fied by collateral evidence; but, in order to set aside the 
arrangement which the parties have assented to by exe­
cuting. a.id receiving the deed, very cogent evidence is 
required in a cast* like the present. Where there is simply 
a conveyance and nothing more, the terms upon which the 
conveyance is made not being apparent from the deed 
itself, collateral evidence may easily he admitted to supply 
the considerations for which the parties interchanged such 
a deed : but where in the deed itself the reason for making 
it and the considerations for which it is granted are fully 
and clearly expressed, the collateral evidence must be 
strong enough to overcome the presumption that the 
parties in making the deed had truly set forth the causes 
which led to its execution.” The principle here put for­
ward seems especially applicable to the present case. The 
assignment of the shares sets forth an indebtedness from 
the plaintiff' to Weldon in consideration of which, and in 
part ]>ai/ment of which, the plaintiff* bargains, sells, assigns 
and transfers the shares to Weldon to hold absolutely. It is, 
therefore, not merely a transfer of the shares, but it is a 
transfer made for a specific purpose set out on the face of the 
instrument itself, and one which is inconsistent with that 
now sought to be established. The cases which I have 
cited were all determined by Courts whose decisions are 
binding upon this Court, and it will lie seen that they 
apply with strictness the rule which has so long been 
acted upon in cases like the present, and which precludes 
this Court from interfering between the parties, except 
when the evidence is of the clearest and strongest character. 
This being the rule by which this Court is governed, let 
us refer to the evidence and see whether the plaintiff has 
brought himself within it. Returning to the bill we find 
that the relief sought is based on an alleged agreement by 
the defendant Weldon with the plaintiff, that he would 
pay off the amount due Turnbull and take the assignment 
of the shares as a security for that amount and for his 
own claim. This involved on Weldon's part the payment
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lH9f>. of SI 1,414 in addition to the 83,000 which he was then 
McLhod called on to pay by reason of the failure of plaintiffs, and T. 

wkluon. C. Jones & Co., and the only advantage which he derived 
Barker, j. was the value of the plaintiff's interest in the shares, which 

Weldon estimated at alxmt $100, which Turnbull proves to 
have been about that amount, but which the plaintiff esti­
mates at alxmt 81,500. In addition to this, according to 
the plaintiff's account of the transaction, he retained a 
right to redeem the shares, a right which he is seeking in 
this action to enforce. The Court has a right to reasonably 
clear evidence of an agreement involving so serious an 
obligation. It rests upon the plaintiff’s own testimony, 
and his account of the interview between him and McLean, 
which is relied on as establishing the agreement, is as 
follows: “Mr. McLean came to my house and told me 
that Mr. Weldon sent him, and that he advised me to make 
an assignment, and that as they could not openly act for 
me he would get Mr. Earle to draw it up. And I said to Mr. 
McLean, if that is so, I would like to protect Mr. Weldon, as 
he was liable to pay for me some 88,400, the amount of a 
bill of exchange, and that I had borrowed from Mr. Turnbull 
some 811,000 on those fifty-five shares of Hank of New 
Brunswick stock, on which there was a margin then, as I 
estimated, of about 81,500. I told this to Mr. McLean, and 
that Turnbull would not have loaned me more than 
811,000 on them unless there was a margin; ami as I 
desired to protect Mr. Weldon—the stock was appreciating 
in value—that he could hold it, and that if I could not pay 
him any other way, that when the stock was sold it would 
go, in a large measure, to liquidate the amount he had to 
pay for me. Then Mr. McLean went and saw Mr. Weldon 
and came back and said that Mr. Weldon was much pleased 
at my desire to protect him and would take a transfer of the 
stock. Then Mr. Earle drew it up, I lielieve, though I have 
no recollection of that part of it, but I believe he did.” In 
another part of his evidence, he says: “1 just said, Mr. 
McLean, if I should not be able to pay Mr. Weldon in any 
other way he could hold the stock in the meantime, but if 
I should be able to pay Mr. Weldon when I got through
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the trouble, ami was able to redeem, I would do so ; and in 
the meantime he was to hold it. Then he went away and 
came back and said that Mr. Weldon would take the stock 
on these terms.” Now, if Mr. Weldon had actually assented 
to this arrangement precisely as it is here set out, it is open 
to question whether it would amount to an agreement 
such as is alleged in the bill ; but, assuming that it would 
do so, I am unable to see how Weldon ever became bound 
by any such arrangement. I think it is clear from the 
evidence that McLean went to see the plaintiff as solicitor 
for the Bank of Montreal, a creditor of the plaintiff for 
some S2fj,000, and that he did not go at all in the interests 
of Weldon. McLean swears to this; Weldon swears to 
the same thing, and as I read the plaintiff’s evidence 
McLean did not represent to him that he came in any way 
in Weldon’s interest. What the plaintiff says is that 
McLean said Mr. Weldon sent him and that he advised him 
to make an assignment. This does not mean that Weldon 
sent him to secure his debt. In fact, according to the 
plaintiff's own evidence, as I have above given it, he was 
the person who first spoke of securing Weldon. McLean 
said nothing about it at all until afterwards. The offer of 
security proceeded entirely from the plaintiff, and in no 
way, as I can discover from the evidence, as the result of 
any application on Weldon’s liehalf. The fact that McLean 
was at the time the professional partner of Mr. Weldon 
would in no way constitute him as Weldon’s agent in 
reference to a matter which was entirely private, and in no 
way connected with the partnership business. The evi­
dence disproves anything like a special authority in the 
ease, and I am unable to see how, under these circumstances. 
Weldon could be bouud by any such arrangement, even 
supposing all took place as the plaintif!' says, provided it in 
fact never was communicated to Weldon and he never as­
sented to it. The offer to secure Weldon seems to have 
been quite voluntary on the plaintiff’s part, anil indicates 
what he says was the fact, a strong desire to secure Mr. 
Weldon against loss on his account. McLean's account of 
the transaction differs from plaintiff's. After detailing his

1805.
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1895. negotiation with the plaintiff in reference to the Bank of 
mcLkod Montreal getting security, he says as follows in reference 
wkl'don. to Weldon’s claim :—“At that time he (plaintiff ) said, 
Barker,.i there is a claim due Mr. Weldon, and he said ‘ I will give 

him the stock I have in the Bank of New Brunswick, 
which Mr. Turnbull has.’ 1 said that is a good thing, 1 am 
sure he would like it. He said that Mr. Turnbull bad a claim 
against it, but be thought there would be a good margin on 
it. Then I told Mr. Weldon about it, and he, after making 
up the amount and seeing what was in it said, ‘there is 
nothing in it,' and he said ‘ l will have to borrow to pay the 
stock up and I .don't want the stock.’ Then I saw Mr. 
McLeod and told him what Mr. Weldon said, that lie did 
not think there was much in it; then he said there was 
something in it, and that he thought Mr. Weldon might as 
well have it. Then 1 saw Mr. Weldon again and urged him 
to take it, and then he said, ‘ 1 might as well take it.' ” 
That Mr. Weldon considered the plaintiff's interest in 
the shares of little value is also proved by his declarations 
to Mr. Earle when the assignment was delivered to him.

The only other direct evidence bearing on the case is 
that of Mr. Earle, who, in preparing the trust deed and 
this assignment, acted as the plaintiff’s solicitor, and who 
was also one of the trustees under the creditors’ deed. The 
evidence is undisputed that the instructions for drawing 
the transfer of the shares were given to Mr. Earle by the 
plaintiff without any interference in any way either from 
Mr. Weldon. Mr. McLean, or anyone else. The instrument 
was never seen by Mr. Weldon until it was delivered to 
him as an executed document, by the plaintiff's directions. 
Mr. Earle says that the plaintiff told him nothing about 
the shares being held as security, or anything about any 
agreement on Weldon’s part to pay off Turnbull’s claim.
( )n the contrary, lie says lie drew the document precisely as 
the plaintiff told him, and that the plaintiff told him the 
shares were to be taken in /nirt jvn/mevt of the indebted- 
'iieen. Whatever expectations as to redeeming these shares 
the plaintiff may have entertained ; whatever expectations 
he may have been justified in entertaining, either by what
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actually took place between him and McLean, or from the 
intimate friendship and close business and other relations, 
which for so long a period had existed between him and 
Mr. Weldon, one cannot but be impressed with the idea 
that if there existed an enforceable and binding agreement 
such as that upon which the plaintiff now relies, he would 
at the time have communicated it to Mr. Karle, who was 
then not only acting as his solicitor, and under his instruc­
tions preparing an assignment showing quite a different 
state of facts, but also because the plaintiff was then hand­
ing over all his property to him as one of his trustees for 
the benefit of his creditors under an assignment amply 
comprehensive in its terms to V such an equitable 
right as is now claimed. No reason has been suggested for 
making an assignment in terms other than those actually 
understood and agreed upon at the time ; and ns Lord 
Watson, in the case I have already cited, says: “It is 
difficult to conceive the reason why the parties, having the 

to stand in the same relation to each other as if 
the deed had been an ordinary mortgage, should take the 
trouble of inventing an arrangement in which there is not 
one particle of truth according to the theory of the npptd- 
lant, and inserting it in the deed for the simple purpose— 
their Lordships can conceive no other object—of hampering 
themselves in carrying it out.”

There are two other parts of the evidence which must 
not be overlooked. The one is an alleged conversation 
between the plaintiff and Mr. Weldon about two years after 
the transfer was made, and the other is a conversation 
between Mr. Weldon and Mr. Geo. K. McLeod. The plain­
tiff says that about two years after this transaction took 
place lie told Mr. Weldon that Mrs. McLeod had received a 
remittance from a vessel she was interested in. and that he 
thought it would be better to redeem a portion of the stock 
—some 1*3,000 or $4,000--and Mr. Weldon said : “ It is all 
right : when you are in a position to redeem it, you can 
have it, and Mr. Weldon said she had better let it stand 
over till the whole thing was fixed up; and I said, Mr. 
Weldon, you are protected under the arrangement that

1895.
McLkod 
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took place in the Equity Court under the agreement by 
which niy son George K. undertook to pay some fifty-five 
thousand dollars to Mr. Jones,Bank of Montreal, Mr. Weldon 
and Mr. E. McLeod as trustees ; and then lie said, ‘ It is all 
right, I will keep a strict account of it, but the dividends 
hardly pay the interest on the amount, but when you are 
in a [losition to redeem the whole amount you can have 
them all,” it is difficult to assign any very exact value to 
this conversation, supposing it to have taken place precisely 
as plaintif!" says. He did not allude to the original arrange­
ment as the basis of his right to redeem, but rather puts 
forward as a reason why he should be permitted to do so, 
that Mr. Weldon was protected under the agreement made 
in the equity suit Neither does Weldon put forward any 
absolute claim to the shares. I’ossibly the intimacy which, 
even at that time, existed between the parties found no 
necessity for drawing those sharp lines of strict legal right 
which the altered conditions of to-day seemed to have 
called into active service. It is sufficient to say that Mr 
Weldon denies that any such conversation ever took place, 
anil there are no attendant circumstances from which one 
can derive any aid in gauging the truth by probabilities.

Both Mr. Weldon and Geo. K. McLeod agree as to the 
conversation which took place between them. Mr. McLeod 
says that the conversation was not specially on the subject 
of the shares, but " that the trend of it was that any margin 
in the stock should go in reduction of the amount he had 
to pay him,” that is the S1.2C0 note which Geo. K. McLeod 
gave at that time to Weldon on account of his father’s 
indebtedness. I do not attach much importance to this 
evidence one way or the other. It may lie argued from it 
that Mr. Weldon admitted a liability to account, or perhaps, 
more accurately, a willingness to account, for the margin ; 
but it is open to the remark, on the other side, that he must 
have been dealing with this margin as his own, as he, in 
the plaintiffs view, was accountable for it to him, whereas 
he was, without any reference to him at all, assenting to 
Geo. K. McLeod getting it to assist him.
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I have gone through the evidence in order to hoc 

whether it was of that clear and cogent character which 
this Court requires before it will interfere in the plaintiffs 
favor. 1 am asked by the plaintiff to declare that when lie, 
under his hand and seal, stated that the consideration for 
the transfer was his indebtedness to Weldon, it really was 
not only that but an onerous undertaking on Weldon’s part 
in addition, that when he wrote that he had bargained and 
sold tbe shares, he had in fact only pledged them, that when 
he deliberately declared in the transfer that Weldon was 
to hold these shares absolutely, the fact was that he was 
only to hold them conditionally, and that when he declared 
in positive terms that the shares were transferred in part 
payment of the debt then existing, they were, in fact, 
transferred merely as a security for the whole debt then 
existing and a further one to be incurred. The authorities 
which 1 have cited say that to entitle the plaintiff to relief, 
the evidence in his favor must be of the clearest, most con­
clu»! re and unquestionable character—must be strong 
enough to overcome the presumpt ion that the parties truly 
set forth in the deed the causes which led to its execution ; 
and that it is only subject to this condition that this Court 
will interfere. In my opinion, the evidence in this case 
falls short of satisfying this condition, and the plaintiff 
has not brought himself within the rule by which this 
Court is governed, and his case, so far as it rests upon any 
right of redemption in these shares, must fail.

The plaintiff is, however, entitled to a reference in 
order to ascertain the value of his interest in these shares 
at the time they were transferred to Weldon, and that 
amount must be credited the plaintiff on account of the 
indebtedness. It appears that Mr. Weldon has received 
from T. C. Jones & Co’s estate and the plaintiff's trust estate 
and from Geo. K. McLeod certain amounts on account of 
this indebtedness—enough, it is said, to pay the indebted­
ness in full without reference to these shares. There can 
be no reason for Mr. Weldon getting more than his |>ay- 
ment in full, and if there should, on taking the account, be 
found to l>e a surplus, Mr. Weldon must account for it to

VOL. I. N.B.E.R. —13
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the plaintiff, or to the defendants, Earle and Atkinson, his 
trustees, as may be determined hereafter.

An objection was taken by the Attorney-General that 
the plaintiff had no interest in the matter in dispute in this 
suit, and that the right to the money, if recoverable, or to 
the shares, if redeemable, could only be enforced by the 
plaintiff’s trustees. Under the circumstances of this case, 
I think the plaintiff can tile a bill in his own name. He 
alleges that he requested his trustees to bring this suit, and 
they declined to do so. TJie plaintiff has an interest in the 
realization of assets transferred by him for the benefit of 
his creditors, and if his trustees refuse to adopt the neces­
sary means for that purpose, he has, I think, such an interest 
as would enable him to sustain a bill with that end in view. 
The trustees arc parties to this suit, and in a position, so 
far as anything appeal’s to the contrary, to claim whatever 
benefit may result from the litigation.

There will be a reference to inquire and report :—
1. What was the value on the 24th day of March, 1887, 

of the plaintiffs interest in the fifty-five shares of the 
capital stock of the Hank of New Brunswick.

‘2. To state the account between the plaintiff and the 
defendant Weldon as to the indebtedness existing when the 
shares vters transferred—that is the note for 8450 and the 
bill of exchange for £050—and report what amount, if any, 
is due by the plaintiff thereon after crediting the value of 
plaintiffs interest in the shares as a payment on account 
as of March, 24th, 1887.

Reserve question of costs and further directions till 
after report.
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In re MARTHA A. FOXWELLS ESTATE.

Practice—Application by Trustee$ for Advice—Circumstances under which 
Advice may he Given—Advice llefused—The Supreme Court in Equity 
Act, mo (63 Vie. e. 4) ». SIX.

The Court will not as r rule under section 212 of the Supreme Court in 
Equity Act. 1HSI0 (5:t Vic c. 4) (1), determine the rights of competing 
parties to n fund in the hands of trustees. The section is intended 
to enable the Court to advise executors and trustees in matters of 
diecn lion vested in them.

This wns an application under the Supreme Court in 
Equity Act, 1890 (53 Vic. c. 4) h. 212 (1), by the trustees 
and executors of the estate of the late Martha A. Fox well 
for advice and directions respecting the administration ot 
certain assets.

The facts are fully stated in the judgment of the 
Court.

The argument was heard September 17th, 1895.

W. If. Wallace, for the applicants :—
The view favored by the trustees and executors is 

that the money in question should lie “sd in payment 
of the debts of the late Richard J. Foxwell. It is difficult 
to see what right the children have to the money. At 
common law the right to sue on the policies of life insur-

(1) Any trustee, executor or administrator shall be at liberty with- 
out the institution of a suit to apply by petition to the Court for the 
opinion, advice or direction of the Court" on any question respecting the 
management or administration of the trust property, or the assets of any 
testator or intestate, notice of such application to be served upon, or the 
hearing thereof to be attended by all persons interested in such appli- 
cation, or such of them as the Court shall think expedient ; and the 
trustee, executor or administrator acting upon the opinion, advice or 
direction given by the Court shall lie deemed, so far as regards his own 
responsibility, to have discharged his duty as such trustee, executor or 
administrator in the subject matter of the said application ; provided, 
nevertheless, that nothing herein shall extend to indemnify any trustee! 
executor or administrator in respect of any act done in accordance with 
such opinion, advice or direction as aforesaid, if such trustee, executor or 
administrator shall have been guilty of any fraud or wilful concealment 
or misrepresentation in obtaining such op. uion, advice or direction.

1896.
October 16.

4
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1895. ance clearly vests in the legal personal representatives of 
a"vS»wnuu£ fox well. No interest passed to his wife by

ehtatk. reason merely of her being named in the policy. Any 
Barker, j. interest she took could only be by his will. See Cleaver v.

Mutual Reserve Fund Life Association (2). By his will 
all his real and personal estate was left to her subject to 
the payment of his debts. The Act to secure life insurance 
to wives and children (58 Vic. c. 25) cannot affect the 
rights of the creditors as it was not in force at the time of 
Richard J. Foxwell's death.

1895. October 15. BARKER, J.

This was an application under sec. 212 of the Supreme 
Court in Equity Act, 1890 (53 Vic. cap. 4), for advice to 
the executors and trustees under the will of Martha A. 
Foxwell. I had occasion to consider this section on an 
application made to me in In re Mamers Estate before 
this Court had its own official reporter. As the views I 
expressed in that ease are those by which I intend to lie 
governed until a Court of Appeal shall decide that I am 
wrong I think it better to give them to the reporter for 
the benefit of those who may hereafter wish to apply 
under the section.

Reading the section casually it seems much more 
comprehensive than it really is. Judging from some 
applications under it which have come under my own obser­
vation, one would think that the section was considered ns 
constituting this Court a standing counsel for trustees and 
executors on questions of every kind that might come up 
in the discharge of their duties. This is not so. It is true 
that the practice of Judges has not been uniform, and 
that cases have arisen, not within the section, but where 
the parties agreed to accept the Judge’s decision as final. 
Soon after the section had been introduced into this 
Province I recollect lieing engaged as counsel in an applica­
tion under it which involved the construction of a will. 
The late Chief Justice of Canada, to whom the application

(2) ,18921 1 Q. B. 147.
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wun made, refused to entertain the motion on that ground. 
The same rule was adopted in Re Evans (3), and other 
cases. In In re Hooper (4), the Master of the Rolls stated 
that the object of this clause was to assist trustees in the 
execution of the trusts as to little matters of discretion 
and not to determine questions of construction. In re 
Lorenzo (5), the Vice-Chancellor says: “Myunderstanding 
of that section of the Act is, that it was intended by the 
Legislature that the Court should have the power to advise 
a trustee or executor as to the management and adminis­
tration of the trust property in the manner w hich will be 
most fur the advantage of the parties beneficially interested, 
but not to decide any question affecting the rights of those 
parties inter se. It is true that, in some cases, the Court 
has (unadvisedly as I think), upon a petition under this 
section, given its opinion on questions affecting the rights 
of parties. But I believe that the Judges generally now 
consider that it ought not to be done.” In re Moclcets 
Trusts (Ü); Re Ran nett (7); and In re Williams (8), are all 
to the same effect. Considering that in cases properly stated 
under the section the opinion of the Court is only a 
protection to the trustee, and that such opinion is not sub­
ject to appeal, it is advisable that the section should not be 
acted upon except in cases clearly within its provisions.

This present case is not, I think, within the section as 
construed by the above authorities. The facts are simply 
these: Martha A. Foxwell died March 5th, 1895, leaving 
several children surviving—her husband, Richard J. Fox- 
well, having died November lltli, 1894. Alxmt the lltli 
January, 1894, the husband conveyed his real estate to 
Regan, who at the same time conveyed it to Mrs. Foxwell 
so that when the husband died he was possessed of little 
or no property. Mrs. Foxwell left a will by which the 
present applicants were appointed executors ami trustees; 
and by this will, s|>cukiitg generally, she devised all her 
property in trust for her children, making special pro­

fs) SO Bvav 332. (0) fl Jur. N. 8. 142.
(4) 29 Iteav. 057 ; 7 Jar. N. 8. 60S. (7) 10 Jur. N. 8. 109H.
(5) 1 Drew. A fl. 401. (8) 1 Uhy. Chamb. Rep. 872.
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1895.
In r? Mahtha
A. FoKWKI.L'h

visions to which it is unnecessary to refer particularly ns 
they have no 1 leaving on the case before us. The applicants 
in their petition state that Fox well hail his life insured for 
the sum of $2,000 by two policies of $1,0.10 each, under 
which his wife was the sole beneficiary. Of this insurance 
money Martha A. Fox well collected some $1,100, which she 
used in payment of liabilities of her husband. She also 
took and appropriated to her own use what little personal 
property her husband left. By his will she was the sole 
devisee, his debts being charged on the property. This 
will was never proved and oidy recently came to the 
knowledge of the applicants. The applicants then go on to 
state that claims against Richard Fox well and Martha Fox- 
well amounting to $1,413 have been tiled with them, all of 
which, except $289. are for work and materials provided 
for the buildings on the real estate conveyed to the wife in 
January, 1894. And that this $289 is made up of $175 charge­
able to Martha, $53 chargeable to Richard, and $(»1 to both 
estates, whatever that may mean. The applicants, who, it 
must be recollected, are the trustees and executors of 
Martha Foxwell, further state they have received the 
balance of the insurance money, $894, and say that if 
they were authorized and directed to use this sum in the 
payment of the said debts, including some $227 incur ml 
for probate fees and funeral expenses, it would be beneficial 
to the interests of the parties. They therefore ask for 
an order directing them as to the use and appropriation of 
this $894. Martha Foxwell, by her will, directed her 
trustees, as soon as |H>ssiblc after her decease, to pay off a 
mortgage for $1,000 due the Hanford estate, adding these 
words, “ it being also my desire and direction that $1,000 
accruing to me from my late husband's life insurance lie 
appropriated, invested and used by my said trustees for 
such payment.”

1 am at a loss to see how the section under which this 
application is made has any bearing upon this case. The 
trustees have no discretion to exercise, nor is there any 
<|Ucstion as to managing the trust estate. It does not rest 
with them whether the money will go to puy the debts
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generally, or lie appropriated to paying off the Hanford 1896. 
mortgage. The rights of each are definitely fixed bylaw /«rnuimu 
and if they could be settled in a summary application like ehtatk. 

this, or if the section covered any such case, I know of no Barker, j. 
case possible to arise where executors and trustees could 
not come here for direction. If the rights of comj>eting 
parties to a fund in the hands of a trustee are of such a 
doubtful nature that the trustee cannot act with safety 
without the Court's direction, the proper course is to tile 
a bill making all the parties interested in it parties to the 
suit, and by a decree in such a suit all are * I. I do not 
mean to suggest that this case presents any doubt or 
difficulty sufficiently formidable to warrant such a course, 
because the Court has shown its disapproval of such suits, 
except where the doubt was a substantial one, by directing 
the trustees to bear the cost themselves. It is sufficient 
to say that the case as presented is not within the section, 
and the application will therefore be refused without any 
expression of opinion whatever as to the course the 
trustees should adopt.

LAMÉ v. OUEHETTE, et al )806
Practice—Inquiry before Suit of Defendant s lnterett—Equivocal Reply— October 1 

Disclaimer to Hill—Cause Proceeding to Hearing—Dismissal of Hill as 
Against Disclaimant—Costs.

Defendant being asked by the plaintiff if lie claimed any interest in cer­
tain machinery upon premises mortgaged to the defendant made use 
of equivocal language not amounting to a disclaimer. Upon being 
made a party to a suit for the recovery of the machinery he dis­
claimed. The plaintiff did not accept the disclaimer, and the cause 
proceeded to hearing.

Held, that the bill should be dismissed as against the defendant, but with­
out costs.

The facts in this cose are fully stated in the judgment 
of the Court.

Argument was heard September 17th, 1895.

Lafurest, for the defendants :—
Where articles supplied are sold according to a parti­

cular description, they must answer that description :

7
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1895. Jouet* v. Juut (1). Ami where an article is ordered for a
lamb particular purpose there is an implied warranty that it

gukhktte. shall lx* reasonably fit and proper for the purpose. See 
Marker, J. Jonet* v. Bright (2). The machinery supplied here was 

defective and not according to contract, and gave the 
defendant Reini Gnerette a right to an action for damages. 
Under these circumstances specific performance will not 
lie decreed against the defendant. It is an established 
principle of the Court that it will not decree specific per­
formance of an agreement if the party seeking it has not 
performed his part of the agreement: Lamare v. Dixon (3) ; 
O' Roark* v. Perdrai (4). The bill should be dismissed as 
against Gilbert Gnerette with costs.

Earle, Q.C., for the plaintiffs, confined his argument to 
commenting u|h»ii the facts of the case.

1895. Octolxir 15. Barker, J. :—

The plaintiff's and the defendant Rend Gnerette, on 
the 13th of April, 1893, entered into an agreement at Levis, 
in the Province of Quebec, by which thp plaintiffs agreed 
to manufacture and furnish for the defendant a steam 
engine, lsdler and machinery for a mill, to be delivered to 
the defendant at Baker Brook, in the County of Mada- 
waska, in this Province, at a stipulated time. The price 
which the defendant agreed to pay was 81,700, payable as 
follows : 8700 on delivery of the goods, and the balance
8300 per month, commencing three months after delivery 
without interest. By the terms of the agreement the pro­
perty in the goods was to remain in the plaintiff's until 
|Niyinent in full of the contract price ; and in default by 
the defendant in paying the price according to the agree­
ment, the plaintiff's had the right to have the machinery 
ami materials returned to their factory at Levis ; and any 
sum which might have been paid on account was in such 
case to be considered for the hire and usage of the 
machinery. The plaintiff's also “ bound themselves to

(11 L. It. 8 Q. 0.197. 
(9) 5 Biny. 583.

(8) G E. A I. App. 414. 
(4) 3 Ball & B. 58.
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guarantee good quality and good working (o the machinery_1895.
and materials.” The engine and boiler were set up by the lamk 
defendant on a mill site leased by him at Baker Brook ; oukbbtte. 

and on the 14th of October, 1893, and shortly after Barker, J. 

the machinery had bee’n set up, the defendant Rend 
Guerette, executed to his brother, the defendant Gilbert 
Guerette, a mortgage of the premises to secure the sum of 
81,081. The plaintiffs were paid 8000 on account of the 
purchase money, but none of the monthly payments were 
paid. Accordingly in November, 1894, one Carrier, an 
agent of the plaintiffs, by their directions made a demand 
upon the defendant Rend Guerette for the balance of the 
money or a return of the goods. The defendant, however, 
was unable to pay, or at all events did not |>ay anything, 
and refused to allow the goods to l>e taken away. A point 
was made that in demanding payment Carrier mentioned 
a much larger sum than was actually due. Whether this 
was actually the case or not it is evident to me from the 
evidence that Rend Guerette had no money to pay, and 
that the reason for his not paying the balance had nothing 
to do with the amount demanded.

The defendant Gilbert Guerette answered and dis­
claimed all interest, and the only question raised by him 
is as to his costs. It was, I think, a prudent course to 
adopt before tiling their bill, for the plaintiffs to endeavor 
to ascertain whether the defendant Gilbert Guerette 
claimed any interest in this machinery or not. An exami­
nation of the mortgage itself, without knowing precisely 
the condition of the machinery as to its being affixed to 
the soil or Lot, would not convey any accurate knowledge 
as to whether it would or W'ould not pass to the mortgagee.
If for any reason the defendant Gilbert Guerette claimed 
no interest in it, it was a simple matter for him to have 
said so when Carrier applied to him. There is a dispute 
between the witnesses as to what was actually said on this 
point at that time, but I think there is ample in the defend­
ant's own admission, as proved by him at the hearing and 
stated in his answer, to have warranted the plaintiffs in 
making him a defendant in this suit. In section 11 of
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1H05. his answer lie nays : “ I did not deliver up said goods and
L*MK machinery, nor did I consent to deliver up the same, nor

our.ni.iTK. (ijti ] ever say that the said g<M>ds and machinery were my 
Barker, j. property, hut what I did say was, that I could not deliver 

up said goods and machinery, and that it" / had an;/ right 
to tItr munti it iras by virtue of the said mortgage." Of 
course this was nothing more than was known beforehand. 
No prudent practitioner after receiving so diplomatic an 
answer would ever have thought of omitting Gilbert 
Guerette from the list of defendants. It might lie ques­
tionable whether under these circumstances the defendant 
Guerette ought not to lie compelled to pay costs rather 
than get them. See Deacon v. Deacon (5). The plaintiffs 
have, however, filed a replication and brought this defen­
dant to a hearing, and I think the equities of the parties 
will lie l»est met by the usual order, as was done in Cash v. 
Belcher (0), under somewhat similar circumstances. The 
bill will be dismissed as against the defendant, Gilbert 
Guerette, without costs.

The only point made by the defendant, Remi Guerette, 
was, that under the circumstances detailed by the witness, 
this Court would not interfere as the plaintiffs have prayed 
by their bill. The relief asked for by the bill is, that the 
defendants lie restrained from preventing the plaintiffs 
from resuming possession of the engine and machinery, and 
that the defendant, Remi Guerette, be compelled specific­
ally to perform that part of his agreement by which he 
undertook, in case of default, to return the goods to the 
plaintiffs at their factory at Levis. And the circumstances 
relied on as defeating the plaintiffs’ right to relief was, that 
they were themselves in default, first, in not having 
delivered the machinery at the stipulated time, and second, 
in having furnished machinery inferior in quality and in­
sufficient for the work for which it was intended. To 
accede to their contention would, in my opinion, prac­
tically render useless to the plaintiffs those provisions in 
the contract, by which as a security for their money they

(5) 7 Sim. 378. (6) 1 Hare. 310.
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retained their title to the goods and a right to have them 
returned in case of default. Are the plaintiffs compelled 
to permit their property to ho used and deteriorated in 
value until the defendant chooses to take some means of 
having the damages which he claims assessed, and that 
under a contract which provides for this use the part pay­
ment shall lie a compensation ( When that time comes the 
property may be valueless and worn out, and then if the 
defendant could not pay the purchase money which the 
evidence seems to point out as not unlikely, the plaintiffs 
would be no better off than though they had sold the goods 
in the usual way, passed the property by sale and delivery, 
and relied simply upon the defendant’s ability to pay. 
There is no question as to the defendant’s default in pay­
ment of the purchase money, and it is his own agreement 
that in that case the goods shall be returned. I do not 
think he has shown any reason for preventing the plain­
tiffs from taking possession of their own goods, which have 
not been paid for according to the contract, and which, in 
that event, the defendant undertook to return.

The plaintiffs are, I think, entitled to an injunction 
restraining the defendant Reini Guerette from preventing 
them taking possession of the engine, boiler and machinery.

The defendant, Rend Guerette, must pay the plain­
tiffs’ costs.

1895.

GVKKKTTB. 

Marker, J.
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MOORE v. MOORE.

Mother and Child—Purchase in Name of Child—lietultingTrutt—Advance­
ment— Prenumption.

Where a mother makes a purchase in the name of her child, there is no 
presumption that an advance wan intended. In such a case, it is 
a question of evidence whether there was au intention to advance.

This was a suit brought by the female plaintiff, 
Christina Moore, wife of Joseph Moore, to have certain 
lands, purchased by her in the names of her two children, 
George Edward Moore and John Carlisle Moore, declared 
to lie hers. The facts are fully stated in the judgment 
of the Court. Argument was heard the 1st of November, 
1895.

II!iee, for the plaintiff :—
There was here a resulting trust to the plaintiff 

within the meaning of the well-known rule that where 
property is purchased in the name of a stranger the lienefit 
results to the purchaser. See Dyer v. Dyer ( 1 ). The only 
question is whether the trust is rebutted by the presump­
tion in equity that a purchase is intended as an advance­
ment where the purchaser is under an obligation to 
maintain the person in whose name the purchase is made. 
The plaintiff is clearly not under such an obligation, and 
consequently the presumption does not apply. The 
English authorities contain no sanction for such an exten­
sion of the presumption. In In re De Vi ewe (2) it was 
expressly decided that where a married woman had, out of 
her separate property, made a purchase in the name of 
her children, no presumption of advancement arose. See 
also llennett v. Dennett (Ï1). Section 102 of the Supreme 
Court in Equity Act, 1800 (53 Viet. c. 4) gives the Court 
power to vest the title of the property in the plaintiff.

The defendants did not appear.

(If 1 L. C. 928. (2) 2 Did. J. 4 8. 17. (S) 10 Ch. D. 474.
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1895. November 22. Barker, J. :—

The defendants in this case are the infant children of 
the plaintiffs Joseph and Christina Moire. One of the 
defendants is twelve years old and the other only four. No 
appearance has been made for the defendants, and the case 
has been proved against them in the ordinary way. It 
seems that in June. 1892, the plaintiff Christina Moore 
purchased from Sophia Storie Montgomery-Campbell two 
lots of land in the City of Fredericton, for which she paid 
from her own separate property the sum of $ti+0. This 
lot, by the directions of Mis. Moore, was conveyed to her 
son John Carlisle Moore, one of the defendants, by the 
name of John Moore, who is described in the deed as " the 
infant son of Joseph Moore and Christina Moore, his wife.” 
Mrs. Moore, having decided to build a dwelling house and 
found that these two lots were not large enough for the 
purpose, in December, 1893, purchased three more lots 
adjoining the other two from Mr. Campbell, for which she 
paid $800. also out of her own separate moneys. The con­
veyance of these lots, by Mrs. Moore’s directions, was made 
out to the defendant (leorge Edward Moore. Mi's. Mi sire 
then proceeded with the erection of a house and outbuild­
ings, which extend over a portion of the whole five lots, 
and which have cost some $12,000. It is alleged in the 
bill and in proof before me that Mrs. Moore, in purchasing 
these lots and in directing the conveyance to lie made to 
her infant children, and in paying the purchase money, had 
no intention of making them the purchasers or giving 
them a beneficial interest therein, or of making an advance­
ment to them, but did so under the belief that, as she 
had paid the purchase money out of her own separate 
estate she was the owner of the lots of land and had 
the full right to them with pQwer to sell or mortgage 
them. It is also alleged and proved that Mrs. Moore only 
found out her mistake as to the effect of the deeds having 
lieen made to her children just before filing this bill, when 
she was desirous of borrowing some money by mortgage of 
these lots and the house she had built on them.

1895.
Moohk 

Moukk. 

Marker,J.
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The question to be determined is whether, under the 
circumstances, there is a resulting trust in favor of the 
female plaintiff, who contracted for the purchase of the lots 
and paid the purchase money. In Dyer v. Dyer (1), the 
Lord Chief Baron says : “ The clear result of all the cases, 
without a single exception, is that the trust of a legal 
estate, whether freehold, copyhold, or leasehold, whether 
taken in the names of the purchaser and others jointly, or 
in the names of others without that of the purchaser, 
whether in one name or several, whether jointly or succes­
sive, results to the man who advances the purchase 
money.” No doubt, the existence of any such resulting 
trust may be rebutted by circumstances, as when the pur­
chase money lias been paid by a father and the conveyance 
taken in the name of a child, a presumption arises that an 
advancement was intended. See Sidmouth v. Sid mouth (2) ; 
Sayre v. Huifhe* (3) ; Hen nett v. Hennett (4). In the latter 
case Lord Jessel points out the principle upon which the 
doctrine rests, and holds the presumption I have mentioned 
does not arise where the investment is made by the mother 
in the name of her child as here, though in such a case 
very little evidence beyond the relationship is wanted in 
order to constitute the transaction a gift. It is clear to 
my mind, from the facts ami circumstances of this case, 
that Mis. Moore never intended parting with the lieneticiai 
ownership of the lots in question, and that her directions 
to have the conveyances taken in the name of her infant 
children were given in ignorance of the effect upon her own 
power of disposal.

In Ch illier* v. Childer* (5), a bill was filed to establish 
the plaintiff's title to a piece of land which the father (the 
plaintiff) had conveyed to his son in order to give him a 
qualification as IwiilitT. The deed was registered, but the 
son never heard of the transaction and «lied soon after­
wards. In this case the evidence showed that the plaintiff 
never intended to part with the lieneticiai ownership and 
that he executed the conveyance under the impression that

(1) 3 Cox 08. (8) 8 Besv. 447.
(4) 10 Ch. Div. 474.

(8) L. R. ft Eq. 870. 
(ft) 1 DeO. A J. 488.
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it would have no other effect than giving the qualification. 
In tluit case a question arose as to the illegality of a con­
veyance made for the purpose of qualifying a person for 
the office of bailiff, and after discussing this point, Lord 
Justice Knight Bruce, at page 404, says : “ My conviction, 
I acknowledge, is that if at the time of executing the con­
veyance of October, 1655, the mortgage had not existed 
and the plaintiff had been legally and beneficially seised in 
fee simple of the lands comprised in it, there would have 
been nothing illegal, nothing contrary to the policy of 
the law in the deed or transaction, and I should have 
thought him on the ground of trust or mistake, or on both 
grounds, entitled substantially to the relief prayed by the
W1L*

So in this case, for similar reasons, I think the plain­
tiffs are entitled to the relief asked for. There will be a 
declaration that the defendants are seised of these lots as 
trustees for Christina Moore, and that the plaintiff's are 
entitled to the usual vesting order in favor of the plaintiff 
Christina Moore. See sections ‘2 and 7, Trustee Act, 1850; 
Colli tison v. Collinson (G).

1895.

Moork. 

Barker, J.

(6) 3 DeC). M. A O. 40V.
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181)5.
December 3.
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In re ARMSTRONG, an Infant.

Infant, Cuntody of-—Purent and Child—llinht of Father— Welfare of Infant 
—The Supreme Court in Equity Act, 1890 (53 Viet. e. 4), *». 182,183.

In determining whether the custody of an infant child ought to be given 
to the mother as against the father, under sections 18*2 and 188 of The 
Supreme Court in Equity Act, 1N<K) (53 Viet. c. 4), the Court will take 
into consideration the paternal right, the marital duty of husband 
and wife so to live that the child will have the benefit of their joint 
care and affection, and the interest of the child.

If both the parents have disregarded their marital duty in the above 
respect, the Court will award the custody of the child to the father, 
unless it is satisfied that it would not be for the child's welfare.

This was a petition under sections 182 and 183 of The 
Supreme Court in Equity Act, 1800 (53 Viet. e. 4) (1), 
presented by Mrs. Helen Armstrong, wife of William 
Armstrong, for the custody of one or more of her infant 
children. The material facts of the case are fully stated 
in the judgment of the Court. Argument was heard 
November 5th and 6th, 1805.

A. II. Connell, for the petitioner.
Wenleff Van Wart, Q.C., for the father.

1895. December 3. Barker, J. :—

This was an application under sections 182 and 183 of 
53 Viet. c. 4, by Helen Armstrong, wife of William Ann-

(1) Section 18*2 : It shall bo lawful for the Court, uimn the petition 
by the next friend or mother of any infant or infants under sixteen years 
of age to order that the petitioner shall have access to such infant or 
infants, at such times ami subject to such regulations as the Court shall 
deem proper ; or to order that such infant or infants shall be delivered 
to the mother and remain in or under her custody or control, or shall, if 
already in her custody or under her control, so remain until such infant 
or infants shall attain such age. not exceeding sixteen years, as the Court 
shall direct, and also to order that such custody or control shall lie sub­
ject to such regulations as regards access by the father or guardian of 
such infant or infants, and otherwise as the Court shall deem proper.

188. Whenever any application shall be made to the Court lot the 
custody or control of an infant or infants, or for access to any infant or 
infants, it shall be the duty of the Court to take into consideration the 
interests of such infant or infants, in deciding between the claims of the 
parents of such infant or infants.
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strong, anil mother of four infant children, for an order for 
the custody of one or more of them and for access to those 
who may remain in the custody of the father, I have 
delayed in giving judgment in order that I might, he fore 
acting in so ini[*>rtant a matter, have an opportunity of 
satisfying myself of the principles by which the Court 
should he governed in exercising the power given to it by 
the sections in question.

Section 18-2 is substantially a copy of section 1 of 38 
and 37 Viet. c. 12 (Imp.),entitled "An Act to amend the 
law as to the custody of Infants." Ill determining appli­
cations under this Act in England Courts have taken into 
consideration throe matters—the paternal right, the marital 
duty, and the interests of the infant. In In re 
Tuyli/r (2), Lord Jessel says : “ It is quite plain that the 
two latter considerations were the grounds which induced 
the Legislature to interfere. The father had already suffi­
cient protection by the common law. His rights were 
certainly large enough. Marital misconduct of a gross 
character, if it injured the childron, was certainly provided 
for before, and therefore what the legislature intended to 
provide for was the protection of the wife and childron, for 
the petition was to lie the wife's: and the child, of course 
must have its interests protected ami cared for; in other 
words, the only alteration in the law was that you could 
have the custody of the children given to the wife; that 
is to say, she was the only jierson who acquired new rights : 
but, of course, in deciding who is to have the custisly of 
the children, you must have a groat regard to the interests 
of the children."

The same principle was acted upon in a case before 
I'earson, J., In re Elderton (3), and by Lord Justice Tur­
ner in In re Hiilliilay'e t'elate (4). Speaking of the 
marital duty, Pearson, J., in the case above cited, s- y 
•* Now let me consider what is the nature of the marital 
duty ? I say most distinctly that persons who choose to 
enter the sacred bonds of marriage not only undertake to

(2) 4 Ch. Div. 167. (8) 26 Ch. Div. 220. (4) 17 Jar. 66,
VOL. I. N.I.B.B.—14

1806.
Ahmhtkono, 
an Infant.

Harker, J.
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1895. conduct themselves to one another so that they shall fulfil 
in re the vows which they have taken at the altar, but also take 

'aiî'ïnftuii' ’ upon themselves a responsibility towards such children as 
Barker! j. they may have, ho to live that those children may have 

the benefit of the joint care and affection of both father 
and mother ; and neither of them is entitled bo to act as to 
deprive the children of that which they have thus guaran­
teed to them.” As to the primary right of the father to 
the custody of his infant children there can be no doubt 
1 had occasion to consider it and act upon it in In re Hut- 
field (5). Where, however, the contest is between the 
parents, the Court is bound by the statute to consider the 
infants’ interests—their welfare is, I think, the first prin­
cipal object to be borne in mind. Lindley, L.J., in deliver­
ing the opinion of the Court in In re McGrath (6), says : 
“ The duty of the Court is, in our judgment, to leave the 
child alone,” (the child in this case was in the care of a 
legal guardian) “ unless the Court is satisfied that it is for 
the welfare of the child that some other course should be 
taken. The dominant matter for the consideration of the 
Court is the welfare of the child. Hut the welfare of a child 
is not to be measured by money only, nor by physical com­
fort only. The word welfare must be taken in its widest 
sense. The moral and religious welfare of the child must be 
considered as well as its physical well-being. Nor can the 
ties of affection be disregarded.” In The Queen v. Gi/n- 
gall (7), Lord Esher, after citing with approval the lan­
guage of Lord Justice Lindley, which I have just Quoted, 
adds : “ The Court has to consider, therefore, the whole of 
the circumstances of the case, the position of the parent, 
the position of the child, the age of the child, the religion 
of the child so far as it can lie said to have any religion, 
and the happiness of the child.” See also In re Coram (8). 
Accepting this as an authoritative declaration of the 
considerations by which the Court should lie governed 
in determining applications of this kind let us see what 
the circumstances of this present case are.

(A) Ante, 143.
(6) [1893] ICh.Div 143.

(7> [1N93] 2 Q. B. 232. 
(8) 25 N. B. 404.
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Mr. and Mrs. Armstrong were married in July, 1886, 
and have four children—the eldest a boy eight years old, 
the second and third girls of the ages of four and six, and 
the youngest a boy about two or three months old. At the 
time of his marriage, Armstrong, his mother, sister and 
brother Charles were all living together, and Mrs. Arm­
strong went to live in the family. About two years after­
wards she left her husband and went I sick to her father’s, 
where she remained some seven months. She refused to 
return unless a separate house, was supplied her, and as an 
inducement to do so Armstrong had the house converted 
into two separate tenements, one of which was occupied by 
him and his wife, and the other by his mother, sister and 
brother. They continued to live together until the 29th of 
January last, when Mrs. Armstrong again left and went to 
her father’s, where she has since remained. So far as one 
is able to extricate the facts from the mass of contradic­
tions in this case, one cannot but feel shocked at the tone 
of morality which seems to have prevailed in this family. 
And where one is driven to decide whether in the interests 
and welfare of these children they should be entrusted to 
the care of the father or of the mother, it looks about like 
a choice of evils. The wife has asked for the custody of 
the two youngest children, from whom she has been sepa­
rated for about ten months I have concluded to refuse 
this application, though I cannot say that this conclusion 
was reached without hesitation.

Mrs. Armstrong had visitsd her husband's family before 
her marriage. When she became an inmate of it, she did 
not go as a stranger or in ignorance of the temper and dis­
positions of those with whom she was to be in close and 
constant association. The experiment was not a successful 
one ; jealousies arose, bickerings resulted, and, unless the 
evidence is grossly untrue, epithets which are iikmIcIh of 
indecent language were freely interchanged between the 
daughter-in-law and mother-in-law. It is said that the 
applicant was the sole disturbing element in this household, 
u»d that until her advent it had been one of |>cace and 
happiness. At all events, if Mrs. Armstrong’s evidence is

1895.
Abmhtrono, 
an Infant.
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to lie accepted, and on this [mint it is sulistnntially uncon­
tradicted, lier mother-in-law must for some time previous 
have presided over a household where freedom of speech 
was without limit, and where her own example may not 
have been without its imitators. Women do not use the 
foul epithets attributed to old Mrs. Armstrong, for the first 
time when they get to be sixty. When the applicant, 
therefore, married and went to live as a member of her 
husband's household, she not only voluntarily assumed a 
position in itself, surrounded by difficulties, but one which 
necessarily brought her into constant contact with those to 
whom vulgar oaths and olwcene language were by no means 
strangers. It is perhaps not to be wondered at that a sep­
aration took place in two years. It is not necessary to 
review the incidents which led up to this step being taken. 
It would only be relevant to the discussion as showing 
whether in leaving her husband she was neglectful of her 
marital duty. She, however, took her only child with her 
and cured for it for the seven months she was away—an 
arrangement in which the liuslniiid apparently concurred. 
From the time of her return until the second separation in 
.1unitary last, or rather until July or November, 1N!I+, no 
very serious trouble took place between Armstrong and his 
wife, except what 1 shall presently allude to. There were 
difficulties between her and the other family though living 
separately, and no doubt unhappy scenes between her and 
her husband. I pass by these because my judgment is 
based on other considerations. In November, lHif 1, the 
husband had occasion to go from home for a day or two on 
business. While away a rumour or a warning reached 
him to the effect that his wife was more intimate than she 
should be with a man named Huchuuan, who was then 
living with him as a servant. On his return home, about 
!) o’clock in the evening he says that, finding the main |«u t 
of the house in darkness, and seeing through the window the 
servant maid alone in the kitchen, he stealthily entered the 
house ami discovered his wife and Buchanan in a compro­
mising position on a lounge in the front hall of the main 
house, where he was able to see what was being done by
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the light of a self-feeder stove. An altercation ensued, in 
which Buchanan was roughly handled. Mrs. Armstrong 
positively denies this charge of infidelity. She admits 
that her husband came into the house substantially as he 
describes. She admits that the fight ensued, but says that 
it was occasioned simply by the rumour her husband hud 
heard ; and she says that when he came in the house she 
was sitting in the hall with her feet on the stove knitting, 
ami Buchanan was lying on the lounge. As a set-off to 
this charge, the wife accuses her husband with having been 
guilty of adultery, not only once, but on three separate 
occasions—once in the fall of 1891, once in July, 1898, and 
again during the haying season of that same year. She 
swears to having herself witnessed the act on each occasion, 
and gives the place and the names of the females impli­
cated—persons employed as servants in the house. Arm­
strong says these charges are absolutely false, and gives 
quite a different account of the occurrences alluded to. It 
is, I think, significant to note the different effect produced 
on the husband and wife by these charges of immorality 
framed by each against the other. Mrs. Armstrong, having 
given her account of the Buchanan episode, ami the alter­
cation which ensue<l,says : u I was so frightened I thought 
it was tramps in the house, and I started for the bedroom 
where my huslMiids money was kept, and as I was going 
in the bedroom I heal’d his voice up-stairs, and just at that 
time a team drove into the Iwck door. I came to the 
stairs and I said there is some one at the door, ami they 
stopped and came down stairs. The hired man walked 
first. Mv husband came down. 1 was standing in the 
kitchen. He made a race for me. 1 started to run in the 
washroom and he grabbed me by the hair of the head with 
both hands and threw me to the floor. I got away from his 
clutches and went up the back way. I walked down the 
front stairs and went out doors ami stood in the cold with 
slippers on. He came out and asked me to come in, and 
1 said, ‘ I will come in if you promise not to abuse me any 
more,' and then he said he would not. I walked into the 
kitchen and I felt something hanging down by my head ;
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lH!l.r>. it was my liair, torn out by the roots, hanging from the
inn pug in the back.” I confess it appears to me highly im-

»ii intent.' probable that a husband, hearing a mere rumour such as I 
iiarkvr, J. have mentioned, as a basis for making so grave an accusa­

tion against bis wife, should come home, and finding nothing 
whatever in proof of it, should, without inquiry or warn­
ing, first violently assault and beat the man, and then 
assault bis wife, tear a quantity of hair from her head and 
otherwise ill-treat her. Conduct so brutal and so unwar­
ranted under the cirouinstances might possibly come from 
an exceptionally hot-tempered, cruel or vindictive person ; 
but the evidence does not show Armstrong to be such. If, 
however, his account is accurate, and it be true that when 
be came home he found his wife ami Buchanan in criminal 
intercourse the assault is explained, and the seeming cruelty 
to his wife is not without some show of justification ; for, 
under such grave provocation, one is not apt to deliberate 
or measure his conduct, as if under no excitement. Now 
let us see how Mrs. Armstrong acted when the scene was 
changed and her husband was the offending and she the 
injured party—not once, but on three separate occasions. 
Her protest is of the mildest character. The immediate cause 
of the first separation was some misunderstanding about 
cooking at a frolic, and of the second, some dispute about 
work in the barn, but four years rolled by after be was dis­
covered with one girl, and two years after lie was discovered 
with the others, and yet no great estrangement resulted 
from it. Worse than that, two veal's after the first occa­
sion, the youngest child was born, and if her evidence is to 
be believed, she continued to share her husband’s room as 
his wife up to a short period before she left in January last. 
It is not necessary for the matter in hand that I should 
determine which of the parties has spoken falsely. It is 
certain, however, either that Mrs. Armstrong baa 
fabricated these charges and deliberately |)erjured herself 
in order to support them, or else she has too free and easy 
notions of morality generally, and of the marriage tie and 
marital obligations especially, to make her influence a desir­
able one for a young child.
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I cannot pass by this phase of the case without some 
notice of a piece of evidence given by Armstrong. He says 
that his wife, some four or five years ago, when speaking 
of a man by the name of Parent, who had lived as a ser­
vant in the house, said that he (Parent) was a d—d sight 
bettor man than Armstrong was, that she had slept with 
him and would sleep with him again. Mrs. Armstrong 
denies ever having said anything of the kind. If Arm­
strong is correct, and his wife actually made this statement, 
and he believed it, he does not seem to have resented it or 
shown that be stood on any higher plane of morality than 
he assigns to his wife. If the statement is not true, then 
Armstrong is guilty of the grossest perjury ; and if she 
did make the statement, and hr lid not believe it, then to 
have mentioned it at all is unmanly and ungenerous in the 
extreme.

At the close of the case, Mrs. Armstrong was called to 
rebut certain statements. One was that of which I have just 
spoken. Another, some evidence by a witness Cody, to which 
I have not referred, and another was a statement of Charles 
Armstrong, to the effect that lie, on one occasion, heard Mis. 
Armstrong tell her son to call his father “ a damned whore- 
master." There is other evidence showing the description 
of language which Mrs. Armstrong has lieen in the habit of 
using and which she has not denied. “ Damn ’ seems to 
have been in common use—" damned old whore,” as applied 
to her mother-in-law ; “ damned whore-master," as applied 
to her husband ; “ damned lias tard ” and " son of a bitch," 
as applied to Charles Armstrong, and expressions equally 
gross anil revolting as applied to others.

On or about the 25th of July, 181)4, Armstrong says 
he came home, after a short absence, and finding some 
fault with the manner in which his servant man had done 
some work, he said to his wife, “ Why don't you show the 
man how to do the job ? ” She said, “ Damn you, why are 
you not home earlier than this '! You were to some whore­
house." That riled me, and that was the 25th July, ] 81)4, 
and that night she went up-stairs and left these children 
in my care, and 1 have never roomed with her after that.’’

215
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1806. The dominant matter to he considered here is the
/»»*' welfare of the infants. As Lord Justice Lindley says, the

Armhtronm, ... . ■
an lufaut. duty of the Court is to leave them alone unless the t ourt 
Barker, J. is satisfied that it is for their welfare that some other 

course should lie taken. It is not disputed in this case 
that Armstrong is and has always been most kind and 
affectionate to his children, and that he has ample means 
for their maintenance and education. At his request, the 
youngest child, in February last, was taken by his sister 
Mrs. Watt to be cared for. Mr. ami Mi’s. Watt were both 
produced as witnesses before me. They have been married 
eleven years, but have no children. They liotli express 
great fondness for the child and desire to retain it. They 
are also comfortably olf. On the other hand, Mrs. Arm­
strong is without a home or means of supi>ort except such 
as her father may supply her. He seems a most respectable 
looking man, has means, and expresses his willingness to 
support and educate the child without expense to the 
father. He is, however, under no obligation or duty to do 
this as the father is. He is a man over sixty years af age, 
and so far as ability to contribute to the physical comfort 
and education of the child, it is no greater than that of his 
father. I think, so far as the moral welfare of the child is 
concerned, it is at least os w'dl assured in the father's custody 
as in the mother's. The applicant has not satisfied me that 
it is for the welfare of this child that any change should be 
made as asked. The application will, therefore, be refused, 
but without costs. The mother is entitled to access to 
her children at all proper times, and there will be an order 
that she have access to them at least once a fortnight.
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IRVING v. McWilliams.

Practice—Illegal Agreement—Defence of Illegality Not United by the Plead- 
inga— Stilling Competition at Public Sale—Agreement Between Intending 
Purchaaert Sot to Hid Against Each Other-—Purchase for Joint Benefit.

Though the defendant 1ms not pleaded the illegality of an agreement by 
hia answer, if its illegality is disclosed by the pleadings the Court will 
not enforce it.

An agreement between two intending purchasers of Crown land lumber 
licenses to two lots, neither wanting the whole of the lots, not to bid 
against each other at their public sale, but that one should bid them 
in for their joint benefit, is not illegal.

The facts in this case are fully stated in the judgment 
of the Court.

Argument was heard November 21st, 1895.
A. A. Stockton, Q.C., and Phinney, Q.C., for the 

defendant :—
The agreement is illegal as tending to stifle competi­

tion at a public sale, and is therefore void. This rule is 
well established ami frequently enforced. Its need anil 
soundness is peculiarly apparent under the present circum­
stances. The interests injuriously affected belong alto­
gether to the public. See Greenhood on Public Policy (1). 
The rule has never been applied in New Brunswick, but a 
similar principle was recognized in Pratt v. Tapley (2). 
The rule is very clearly enunciated in Q-iltb» v. Smith (3) 
under circumstances identical with those here. Jones v. 
North (*) appears to trench upon the doctrine. This 
decision has never been regarded with favor. See Pollock 
on Contracts (5), where that learned author remarks that it 
is a case not free from difficulty. As an agreement con­
trary to public policy it will be adjudged void. Hilton v- 
Eckersley (ti).

1895.
December 111

(1) p. 1A0
(2) 3 Pug. 163.
(3) 116 Maes. 692.

(4) 19 Eq. 426. 
(6) 3rd ed. 82s. 
(6) 6 E. à B. 49.
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1895.

McWilliams. 

Barker, J.

[VOL.

Blair, A.-G., and M. G. Teed, for the plaintiff:—
It is too late now to raise the question of the validity 

of the agreement. It is not raised in the answer, nor does 
it ap|>ear in the pleadings. Admitting that the objection 
is in time, it does not seem to be founded upon any well- 
authenticated rule. Apparently it has not been recognized 
by Knglish or Canadian authorities, for none have been 
cited. The rule has no application to the circumstances 
here. The agreement between the parties was that the 
purchase should be made for their joint benefit. This dis­
tinguishes it from an agreement by which an intending 
purchaser is induced to withdraw his competition in con­
sideration of a money payment or some other reward. The 
Courts are no longer astute to scrutinize contracts on the 
ground that they offend against public policy. See Kger- 
ton v. Earl of Bnnvnlow (7), and Printing Company v. 
Sampson (8), where Jessel, M.R., says : “ You have this 
paramount public |>olicy to consider, that you are not 
lightly to interfere with the freedom of contract."

Phinney, in reply.

1895. December 16. Baiikeh, J. •—

The bill was filed in this case for the specific perform­
ance of a verbal agreement alleged to have been made 
between the plaintiff and defendant in reference to some 
Crown land lumber licenses. The agreement had reference 
to two lots of land sold at a Crown land sale in Frederic­
ton on the 29th of August, 189!), one of which was spoken 
of by the witnesses ils the Birch Ridge lot, and the other 
as the McLean Brook lot. It is in reference to the latter 
that the chief dispute has arisen. The alleged agreement 
is that the defendant purchased these licenses for the 
benefit of himself and the plaintiff: hat the plaintiff was 
to have that part of the Birch Ridge lot south of the Birch 
Ridge road, and the defendant the remainder of the lot : 
and so far as the McLean Brook lot was concerned, the

(7) « H. L. C. 1. (8) 1» E<|. 462.
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plaintiff alleges he was by the agreement to have all south 
of the southern line of the Basil settlement lots, anil the 
land north of that was to go to defendant. The price was 
to he divided on the basis of mileage to each. The plain­
tiff alleges that in accordance with this arrangement the 
defendant purchased these lots in his own name as was 
agreed ; that he paid his proportion of the price for the 
Birch Ridge lot, and tendered his proportion of the price 
|wid for the other. The defendant admits that he bought 
the lota in on joint account, hut denies that the Mclsian 
lot was to be divided as the plaintiff claims. Before dis­
cussing the <|Uestions of fact in dispute I will determine 
some legal points. The defendant contended that this 
agreement would not be enforced, as it was one contrary to 
public policy as tending to prevent competition at a public 
sale. Two answers were made to this : first, that no such 
defence was set up in the answer ; and second, that the 
evidence showed no such agreement. In looking at the 
allegations in the bill and answer, I think the facts are 
sufficiently stated to raise the question. It is not a defence 
which arises outside of the contract to defeat its operation, 
but one which goes to show that it was always void and 
incapable of being enforced. In Scott v. Brown 1 
Lindley, L.J., says : “ No Court ought to enforce an 
illegal contract or allow itself to be made the instru­
ment of enforcing obligations alleged to arise out of a 
contract or transaction which is illegal, if the illegality 
is duly brought to the notice of the Court, and if the 
persen invoking the aid of the Court is himself impli­
cated in the illegality. It mutter* not whether the defend­
ant hoe lAetuled the illegality or whether he ha* not. If 
the evidence adduced by the plaintiff proves the illegality 
the Court ought not to assist him. If authority is wanted 
for this proposition it will lie found in the well-known 
judgment of Lord Mannlietd in Holman v. Johnson" {2).

Several cases werc cited in support of the defendant’s 
contention, though they are not, I think, applicable to this 
case. Hilton v. Eckeraley (3); Kyerton v. Earl of Brown-

(1) [1893] 3 Q. B. 784. (3) Cowp. 34S. (S) 6 E. * B. 64.

1805.

McVVili.iams. 

Barker, J.
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1806. low (4): and Pratt v. Ta pie y (5), are only cases where a 
ibvino well-recognized principle was held applicable to a particular 

Me William*, set of circumstances, quite different from those which 
Barker, j. exist here. In Gibbs v. Smith (6) the Court say : “An 

agreement between two or more persons that one shall bid 
for the benefit of all upon property about to be sold at 
public auction, which they desire to purchase together, 
either because they propose to hold it together or after­
wards to divide it into such parts as they wish individually 
to hold, neither desiring the whole, or for any similar 
honest or reasonable purpose, is legal in its character and 
will be enforced.” This is substantially what the parties 
did in this case. Neither of these parties wanted the whole 
use of these lots : and although both went to the sale for 
the purpose of bidding on both lots, I can see no reason 
why they should not agree as they did, that one should 
purchase the whole and divide afterwards. It may be 
said that this prevents competition. Perhaps it does, 
but that is not the object of the arrangement, though 
to some extent it may l>e a result. In Phippen v. 
Stickney (7), a case very similar in its facts to this, the 
agreement was upheld. See also Kearney v. Taylor (8). 
In (laiton v. Em u*s (9), a bill was filed for the specific 
performance of an agreement' much like this, in which 
the consideration mentioned was the agreement not 
to bid. Knight Bruce, V.C., there says: “ Two men equally 
desirous of purchasing an estate Income acquainted with 
each other’s intention ami agree not to bid one against the 
other. It is merely a contract that one of them shall not 
liecomc a competitor for the estate. There is no authority 
produced to show that such a contract is illegal, nor is any 
intention of fraud or misrepresentation suggested as be­
tween the two parties.” In this case there was an upset 
price fixed for the lot—$8—and the evidence shows that 
the plaintif!* had instructed Mr. Winslow to bid the lot 
up to 840, but in consequence of his withdrawal the 

. lot was sold at 88. In reCarew's Estate (10) was a case
(4) 4 H. L. C. 1. (6) 115 Max*. 593. (8) lf> How. 494.
(6) 3 Pu* 163. (7| 3 Met. 384. (9) 8 Jur. 607.

(10) M Beav. 157.
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very similar. There the sale was made under the Court 1896. 
with a reserved bid. Two persons agreed not to hid irviro 

against each other, and that one should purchase it and McWilliams. 

then divide it between them. The reserved price was £(100 Barker, j. 

—the purchaser bought at £050, though he was willing to 
go as high ils £1,600. The agreement was upheld, and the 
M. 11 says : “ I am not aware of any case or of any prin­
ciple that such an agreement is inequitable." See also 
June» v. North (11), cited at the argument. I hold, 
therefore, that this agreement was in no sense one entered 
into to prevent competition or for any illegal purpose, and 
that ifis perfectly good.

The next question to be determined is whether the 
plaintiff has made out the agreement so as to entitle him 
to the relief he seeks. The difference between the parties 
arises on two points. The defendant says that by the 
agreement he was to have the right of peeling all the hem­
lock liark on both lots. That is the sole dispute as to the 
Birch ltidge lot. In reference to the other there is also a 
dispute as to the division. The defendant’s contention is 
that the lot was to be divided by a north and south line, 
running parallel to what is called the Munroe line, while 
the plaintiff contends the division line was to be the south­
ern line of the Basil settlement lots, which is an east and 
west line at right angles to the Munroe line. Neither of 
these lines would divide the block into equal areas—the 
division contended for by the defendant would give him n 
greater acreage than he would get by the other. The 
parties agree that each was to pay a proportion of the price 
based upon mileage—that is to say, if by the division one 
got a third of the area of the block he was to pay one- 
third of the price per year. It was in consequence of this 
that the defendant complained that the amount paid him 
by the plaintiff as his share of the Birch ltidge lot license 
was not enough, because by the division he had less land 
than the plaintiff had.

The plaintiffs account of the transaction is as follows :
He says that he told the defendant that he wanted all that 

(11) 18 Eq. 426.
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1895. part of tlic Birch Ridge lot to the south of the Birch Ridge 
iiiviNo road, and all of the McLean brook lot to the south of the 

McWilliams. Houthern line of the Basil settlement lots, extended west- 
Haiker.J. erly beyond the Munroe line ; that the defendant assented 

to the first, hut would not agree to the division of the 
other, and that they then agreed to leave it to John 
Stephenson, who was then looking at the plans in the C. 
L office, to fix the division line of the McLean brook lot, 
and he then and there fixed the southern line of the Basil 
settlement lots up to the Munroe line as the division line, 
the plaintiff occupying to the south and the defendant to 
the north ; and that the defendant agreed to this arrange­
ment, and bid in the lot subject to it. He says the sale of 
the Birch Ridge lot took place in the forenoon, and of the 
other in the afternoon—there being an interval ^f some 
hours between the two—and that he left by the train im­
mediately after the sale, and met the defendant by appoint­
ment on the train from St. John to Moncton on their way 
home. That he had before this obtained from Stephenson 
a statement of the amount he was to pay as his proportion 
estimated on the mileage to which he was entitled on the 
division agreed upon. That the amount of the Birch 
Ridge lot was about SI6, and for the other about $17. He 
paid the defendant for the first, and says that when he 
ottered to pay the other the defendant refused to take it, 
localise it gave him (the plaintiff) more land than by the 
arrangement he was entitled to. He says the defendant 
then produced a plan of the lots, and pointed out as the 
line of division agreed on, an east and west line parallel 
with the south line of the Basil lots, but some distance to 
the south of it. It was then agreed, he says, to leave it 
to Stephenson, who was present when the agreement was 
made, to say which was the division line originally agreed 
upon. The plaintiff further says that he applied to 
Stephenson, who confirmed his view of the agreement, and 
in a letter to the defendant, written in September or 
October of that year, he communicated to him what 
Stephenson had said. The plaintiff also says that there 
was nothing whatever said between him and the defendant
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as to the hemlock Imrk, and that there never was anything 1805. 
said as to a north and south division line until a year i»»mo 
afterwards, when some negotiations for a settlement were StWimus. 

in ]>rogress, shortly l>efore this suit was commenced. n.rker, j.
This account by the plaintiff" is entirely corroborated 

by the evidence of John Stephenson, who is a Crown Land 
surveyor, and entirely conversant with the land in question.
He swears positively that when the parties did not agree 
ns to a division line it was at the defendant’s suggestion 
left to him to settle, and that when he fixed it at the 
southern line of the Basil settlement lots, they both 
assented to it He also swears that he heard nothing of a 
north and south line, and nothing about any reservation 
of the bark.

The defendant in his answer says that he proposed a 
division of the McLean Brook lot by a north and south 
line as I have mentioned, specifying the lots which such a 
division would give, which he understood the plaintiff 
assented to ; and in section 8 he alleges and declares that 
the understanding and agreement as to the division was 
that it was to be by this north and south line. In his 
evidence the defendant fails in proving any such agreement.
On the contrary, lie says there was no agreement at all as 
to how the lot was to be divided. At the close of his 
evidence I myself put this question to him :

“ You say positively, as I understand you, that while 
it was understood and agreed between you and Irving 
that you should bid this lot in in your name on joint 
account, it never was agreed to between you, and you never 
did agree where the dividing line was to be between you.
Did you ever come to any determination—any agreement 
between you as to where the dividing line should be Î"
His answer was “ No."

The point in dispute is thus narrowed down to this :
The plaintiff and Stephenson prove an agreement for a 
specific division of the land, and deny that there was any 
reservation as to the bark. The defendant, on the other 
hand, puts forward in his answer an agreement which he
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181)5. does not prove, and he swears that no agreement as to the
ibvinu division was ever made, and that he reserved to himself

McWilliams, the right to the bark on the whole lot. 1 confess that the 
Barker, j. defendant's account seems improliable in view of the sur­

rounding circumstances. In the first place, as to the bark. 
I should infer from the evidence that the whole tract is of 
comparatively little value, but whatever the value is, it 
consists as much in the bark as in the lumber, or substan­
tially so. It seems to me altogether improbable that in 
that case the plaintiff should agree to pay a proportion of 
the price based on acreage if the defendant was to have all 
the bark. Take the Birch lfidge lot by way of illustration. 
It was divided atout equally. It does not seem a very 
business-like transaction that the plaintiff was to pay as 
much for the lumber on his half as the defendant was 
for the lumber on his half and the bark on the whole 
lot in addition, when there is no suggestion that one part 
of the tract was better than another. It was urged as 
most unlikely that the defendant would, after having 
entered into an agreement with Millers to deliver them all 
the I sil k, consent to an arrangement by which the plaintiff 
would get a portion. I attach no imjxirtance to this, 
because the agreement between the defendant and Millers 
does not bind him to buy in ahy land at all, but only to 
give them the bark on such land as he might purchase. 
The land was open to public competition, and Millers had 
no better right than anyone else, by reason of their having 
been licensees before that.

Now', as to the division. On this point also I think 
the probabilities are with the plaintiff. 1 can imagine how 
a misunderstanding might, under some circumstances, arise 
as to which of two lines had been agreed upon as the true 
dividing line, though it is not easy to conclude how two 
intelligent business men such as this plaintiff and defendant 
are, acquainted with the lands, with the plans before them, 
and with a full knowledge of what they wanted and why 
one division was preferable to another, could be under any 
misapprehension or mistake as to whether the line agreed 
upon was a north and south line or an east and west one
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It seems to me even more difficult to understand how these 1896. 
same men should arrange for this purchase to be made as îâvôîô 
it was, without first definitely settling upon the division. mwnr.iAs*. 
This was the most important element in the whole arrange- Marker, j. 

ment. That course was followed as to the Birch ltidge lot.
What reason can he suggested for not following it as to 
the other lot ! There was ample time for the purpose, for 
some hours elapsed between the sale of the two lots. The 
very fact that the division proposed by the plaintiff was 
not acceded to by the defendant, one would naturally 
think, would make the plaintiff at all events especially 
particular to have that ijurstiiin settled before assenting to 
the purchase being marie in defendant’s name, and thus 
giving him the sole control.

The defendant's testimony on this point is not in all 
respects quite satisfactory. After describing what took 
place between him ami the plaintiff as to the line, ami their 
disagreement over it before the sale, he says : “ Then some 
one sang out ‘ they are going to begin tile sale,’ and we 
started, anti he (plaintiff) says to me, * I expect you to give 
me the other,’ ” that is the division insisted upon by the 
plaintif!', “ and we parted this way, that I was to bid the 
block in, and at the close be was to come forward and pay 
his share, and I said, • I won’t quarrel with you about a few 
rods of ground,’ and we never camejto any final decision."
It might hr- argued that if the defendant purchased with a 
notice that the plaintiff would expect his'own division, the 
defendant virtually assented to it, and it might also lie 
argued that it was impossible for the plaintiff at the close 
of the sale to come forward and pay his share, unless there 
had been a previous agreement as to the division, for with­
out that being settled his share could plot (be computed.
However, he says they came to no final decision. In 
another part of his evidence he says he asked Stephenson 
if he remembered what the bargain was at the Crown 
Land office, that is, as to the division. One would natur­
ally infer from this two things : First, that Stephenson was 
present and knew all alout it; and second, that there was 
a bargain of some kind. And in another |iart of his evi- 

VOE. I. H.E.B.B.—16
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1895. dene»*, when n|waking of his final interview with Stephen* 
ihvino son and Smallw'ood with a view to some arrangement of 

McWii.i.uMH. the dispute, he says : “Mr. Stephenson, if it was the last 
Barker, J. woixls 1 Iuvl to speak this moment, and if I was going to 

leave the earth this moment, that is the way I understood 
the 1 mrgain to be at the Crown Land office, for it to be a 
dividing line north and south on the same course as the 
Monroe line, and I say the same now.” When cross- 
examined on this same point he is asked this question :

“ (j.—Do you say he Ixmnd himself not to bid against 
you and you to bid it in, but no agreement between you 
as to how the block was to be divided, do you say that is 
the fact i

* A.—Yes.
“ Q.—Then as to the division, it was altogether at 

large ?
“ A.—Yea"
Unless we credit the defendant with using very inapt 

language to convey his idea and describii g what took place 
between him and the plaintiff as a “ bargain,” lweause he 
assented to it and the plaintiff did not, it is difficult even 
now to define the defendant's position. I. however, accept 
his sworn statement that there never was any division 
agreed upon or settled before the sale or since, its being his 
recollection of the facts, and I have 3 case on
that Imlsîs. I think the plaintiff must succeed.

There only remains the question of damages for the 
bark p«*eled and logs cut by the defendant in this disputed 
lot. I assess these at SI 10.

There will therefore be a decree that the plaintiff is 
entitled to the lienefit of the license in the McLean brook 
lot, so far as the land south of the southern line of the 
Busil settlement lots is concerned, and an injunction as 
prayed. The amount to Is* paid by the plaintiff as his pro­
portion I imagine can lie agreed upon, but if not there 
must be a reference to determine it.

01612031



NEW BRUNSWICK EQUITY REPORTS. 227•]

BELYEA, TRUSTEE OF THE ESTATE OF DANIEL 
L PATTON, DECEASED, v. CONROY et al.

Trust Wrongful Appropriai ion of Trust Properly for Pur/tone» of Trut lee'a 
(hen llutinets—General Assignment by Trutlee—Following Trust Pro­
perty —Refusal of Co-Trustee to Join Suit—Costs.

C. wrongfully appropriated merchant!me in hit* ponBonsion as one of the 
trustees of P.'s eat ate for the pur|x>aen of hia own bnsinetts. Kubac- 
quently it oame into the IihikIh of the defendantt» under a general 
usaiunment to them by ('. for the benefit of bis creditors. A nuit 
having been brought by the plaintiff, uh one of 1\ h trustees, againat 
C. and the defendanta, for the recovery of any aanetHof the 1*. estate 
in their hands, the defendants offered to give up the merchandise to 
the plaintiff if he could identify it. This could not be done, nor 
could its value be determined by the plaintiff or the defendants until 
an enquiry was made by a referee of the f.'ourt.

Held, that the defendant trustees were not liable for the costs of the suit. 
Where a trustee refusing to join with his co-trustee in a suit for the 

recovery of trust property was made a defendant to the suit, costs 
thereby incurred were not allowed against him.

Tlu* facts in this suit are fully stated in the judgment 
of the Court.

Argument was heard November tilth, 1895.

Earle, Q.C., for the plaintiff.

Sl’imier, Q.C., for the defendant Conroy.

(i. C. Coaler, for the defendant Dover.
Aalie, for the defendant Haley.
The defendant, William Pugsley, appeared in person.

1805. December 1G. Barker, J.:—
The only Question to lie determined in this case is one 

of costs. The facts are these : The plaintiff and the 
defendants, Dover and Conroy, are trustees under the will 
of Daniel Patton. By the provisions of that will the busi­
ness was to Is* carried on for a limited time after Patton’s 
death. As that involved the undivided attention of one of 
the trustees, ami as Conroy had been a clerk with Patton 
for several years prior to his death, and was therefore con-

1896.
December 10.
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Con hoy.

I linker, J.

[VOL

versant with his business, tliis Court, on the " ion of 
the trustees, mwle an order Septemlier 3rd, 1892, that the 
defendant Conroy he employed specially for the purpose 
at an annual salary of 8900 in addition to any sum he 
might lie entitled to receive by way of commission. Con­
roy continued in this management until aUmt the first of 
August, 1893, having about a month before this gone into 
business on his own account, and the Patton business was 
then discontinued. Conroy continued his business only 
a few months, and on the 19th of May, 1894, he made an 
assignment for the lienetit of his creditors to the defendant 
Haley and one John M. Driscoll, who took possession of 
the assets assigned to them. Proceedings were afterwards 
taken for the removal of Driscoll as a trustee and the ap­
pointment of the defendant Pugsley in his place, and an 
order was made to that effect. In the meantime the plain­
tiff had derived information leading him to believe that 
Conroy had liecoine largely indebted to the Patton (‘state, 
and that he had used funds in his hands as a trustee of 
that estate in the purchase of goods which had gone into 
his own business. The plaintiff thereupon, as trustee of 
the Patton estate, tiled this bill against Conroy, Haley, 
and Pugsley as Conroy's trustees under his assignment and 
against 1 lever as a trustee of Patton estate, but who for 
reasons set forth in his answer, and to which it is unneces­
sary now to refer, refused to lie a plaintiff in this suit. 
When the cause came on for hearing 1 directed a reference 
to impure as follows :—

1. An account of all dealings between Conroy and the 
Patton estate, and to report how that account stood.

2. An account of all pro|ierty lielonging to the Patton 
estate then or at any time in the hands of Haley and 
Pugsley as trustees of Conroy, and report the nature and 
value of it, and if it had been sold, to report when and in 
what manner, and its value.

I also directed as part of the same reference that if in 
taking the first account the Referee should find a balance 
due by Conroy, he was then to enquire and take an account 
of all property or assets in the hands of Haley and Pugsley

51
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as such trustees, purchased by Conroy with trust moneys 
of the Patton estate, and the nature and value of it. The 
Referee reported (1) that Conroy was indebted to the 
Patton estate, in the sum of $2,805.05 ; (2) that goods l>e- 
longing to the Patton estate of the value of $21 ü came into 
the hands of Haley and Pugsley as trustees of Conroy, and 
that they disposed of them ; (3) that Haley, as trustee 
of Conroy, had before the appointment of Pugsley as trus­
tee, collected the sum of $399 belonging to the estate of 
Patton, and that among the assets handed over by Conroy 
to his trustees as his own, were debts amounting in all to 
$1,048.93, which actually were due to the Patton estate, 
and which have not been collected. No exceptions were 
filed to this report, and on motion it has been confirmed.

The evidence shows that the plaintiff at a very early 
period notified Haley and Driscoll of his claim, and not 
to distribute or < " se of the Conroy assets as he had 
reason to believe they belonged to the Patton estate. This 
notice was served upon Mr. Pugsley immediately after his 
appointment. They, however, did go on and dispose of 
the estate, and according to Mr. Pugsley s account dis­
tributed at least some of the proceeds. I think the defend­
ants Pugsley and Haley are Inith personally liable to pay 
the plaintiff this $216, and there will be an order to that 
effect. Haley is, I think, liable to pay the $399 collected 
by him, and there must be an order to that effect also.

In determining the question of costs it must beremem- 
bered that all this litigation has been caused by Conroy. 
He has not only misled his co-trustees of the Patton estate 
but his own trustees. Thq bill in this case charges nothing 
against the defendants Pugsley and Haley, except simply 
that as trustees of Conroy they had assets in their * 
belonging to the Patton estate which they were proceeding 
to sell ; that is, that some of the goods in their hands as 
part of Conroy’s assets, were goods really purchased by 
Conroy with trust funds of the Patton estate, and so liable 
to be followed bjr the plaintiff. At no time did the plain­
tiff claim specific goods in the hands of Pugsley and Haley. 
He could not do so, for it is said, and not disputed, that it

229

1895,

Marker. J.

6

6



230 NEW KIM'NS WICK EQUITY REPORTS.

1896.

OonhoY.

Marker. J.

[ VOL.

was ci impossible for the plain lift* by an examination
of the Patton estate books to trace such goods, if there 
were any, and that it was cipially impossible for the trus­
tees of Conroy to trace them from bis books, without 
personal explanations by himself, which were not forth­
coming until the investigation before the Referee had 
nearly concluded. When that fact became known all 
parties concurred in the Referee finding as he did on that 
head of enquiry. And at the outset of the trouble, and l 
think before this suit was begun, the defendants Pugaley 
and Haley offered to give up any specific goods in their 
hands belonging to the Patton estate, but none such was 
claimed, and none such could be, for the reasons I have 
mentioned. 1 mention this to show that, at all events so 
far as these goods are concerned, neither Pugsley nor Haley 
has done anything to cause the litigation : on the contrary, 
it seems to me they did all that could reasonably Ikî ex­
pected of them to render it of as little expense as possible. 
The position of Haley as to the 9399 is said to lie some­
what different, it seems that Haley knew that this sum 
was money originally due by the Campobello Company 
to the Patton estate, He, however, says that this company 
also owed the Conroy estate, and that Conroy was trying 
to get the matter arranged, and finally told him that he 
had arranged the debt with the Patton estate or their por­
tion of it, and that this $399 was coming to them (Haley 
and Driscoll) as his trustees, and it was accordingly col­
lected by them. I think the plaintiff* cannot complain if 
Haley trusted in this to th . statement of the plaintiffs 
own co-trustee Conroy, who had been selected as the prin­
cipal business man of the trust, and who is still a trustee, 
and taking part in the management 1 do not see why 
Haley should not have trusted Conroy’s statement as soon 
as that of any other of the trustees. Certainly his position 
gave him better means of knowledge than the others had, 
and at that time there was nothing, so far as was pointed 
out to me, leading Haley to suppose Conroy was not to lie 
relied upon. I do not think either Pugsley or Haley should 
be made personally responsible for the costs of this litigation.

1
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The plaintiff also claimed that he was entitled to tax 
against the defendant Dover such additional costs as have 
been incurred by the plaintiff by reason of his not having 
j< ’ ' as a co-plaintiff, but appears as a defendant. These
costs, however, could not amount to very much. Mr. 
Dover had reasons for the course he took, and 1 think he 
was at liberty to do as he has at his own expense, for he 
has not asked for costs.

Something was said about appropriating any commis­
sions Conroy may lie entitled to towards payment of what 
the defendants Pugsley and Haley might be compelled to 
pa}', but that is a question which does not arise at present.

There will lx* a decree against the defendant Conroy 
for the payment to the plaintiff of $2,805.05, and the costs 
of this suit, and against the defendants Pugsley and Haley 
for the payment of $210, and against the defendant Haley 
for $399.

1895.

CONHOY. 

Barkur, J.4
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18(10. 
January 7.

ALBERT JONKS AM) JOHN McOINTY, ADMINIS­
TRATORS OF JAMES T. KENNEDY, DECEASED, 

v. RUSSELL
Patent—Sale of Interest in Invention and Iwprovevents —Improvements

Sot A notant imj to a Seir Invention—Construct ion of Agreement.

Defendant wan the inventor and owner of a patented anow plough, 
and by an agreement with K. sold to him a one-half interest in the 
invention and all improvements that subsequently might be made. 
The invention proving unsatisfactory, defendant constructed a new 
plough, which was an improvement in many important respects upon 
the original invention, and sufficiently dissimilar to it as not to bo 
an infringement, and had it patented as a now invention. In a suit 
by K.’s administrators to secure to them a one-half interest in the 
*iew patent, the defendant contended that the plough was a new 
invention and not an improvement of the old invention.

IP Id, that it did not amount to more than an improvement within the 
meaning of the agreement.

This was a suit hy the plaintiffs as administrators of 
the estate of the late James T. Kennedy to enforce an 
agreement made between him and the defendant for the 
sale of a one-half interest in a patent owned hy the defend­
ant, and all improvements thereof, and for an account of 
royalties alleged to be due them. The facts are fully 
stated in the judgment of the Court. Argument was heard 
July 17th, 1895.

Weltlun, Q.C., and C. A. Stockton, for the plaintiffs.

J. /I. llehjea, for the defendant.

1890. January 7. Tuck, J :—

On the twenty-first of September, 1888, the defendant 
had invented a new and useful improvement on snow 
ploughs for which he had applied for letters patent in the 
Dominion of Canada, and in the United States. Being in 
need of money, he * to James T. Kennedy for
pecuniary assistance to the extent of one thousand dollars 
Mr. Kennedy agreed to furnish the assistance upon certain 
terms, and on the day above-mentioned the parties entered 
into an agreement whereby the defendant granted,

D5C
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bargained, sold and assigned to James T. Kennedy, liis 1896. 
executors, etc., one undivided lmlf in and to the patents albkrt jonm 

and caveats then obtained or that might thereafter be MoGintt 

obtained and tiled in this and all other countries, together 
with all improvements which might thereafter be made or Tuck, j. 

had upon said snow plough. The agreement contains 
many other clauses, but this is the important one as 
affecting this suit. The defendant afterwards, on the 15th 
of August, 1884, took out letters patent in Canada for his 
invention ; and on the 10th of June, 1884, lie obtained 
letters patent in the United States. In 1884 the defend­
ant assigned to Kennedy one undivided half of all his 
right, title and interest in the said letters patent, for the 
term of years for which they were granted.

By the bill filed in this cause, in addition to the above 
statement of facts, the plaintiff's allege that the snow 
plough was constructed ; that the defendant has received 
large sums of money for royalty ; that the defendant 
granted to several railway companies the right to make 
and use the snow plough on the roads operated by these 
companies in the United States, and that large sums for 
royalty have been received by the defendant for licenses to 
use the invention, both in the United States and Canadn 
for which lie refused to account to Kennedy in his lifetime 
and since his death has refused to account to the plaintiffs.
It is also alleged that the defendant has received other 
profits from the ■mow ploughs for which he has refused to 
account. Then comes the important allegation, as regards 
the question to lie determined in this action. It is alleged 
that the defendant subsequently petitioned the commis­
sioner of patents for the Dominion of Canada praying for 
the grant of a patent for alleged new and useful improve­
ments in railway wing snow _ * i, and on the ‘24th of
February, 1888, he obtained letters patent for this inven­
tion ; and that although a demand has been made upon the 
defendant he has refused to transfer to the plaintiffs as 
administrators of the late Mr. Kennedy an undivided half 
interest in this last named patent.

The plaintiffs claim that the last named patent relates 
to the snow ploughs in which James T. Kennedy was

41
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1H9(k interested by virtue of the agreement before in part recited, 
ALanuJohnKN,U1^ that the wing snow plough is simply an improvement 

McoiNTY upon the original plough.which is called the “ Eagle Wing.” 
kuhhki.l. The defendant denies this, and says that the wing plough 
Tuck. .1 is not in any respect an improvement on, nor was it sought 

or intended to be an improvement on any railway snow 
plough, and that it is an original invention. The main 
question in dispute between the parties is chiefly one of 
fact, the proper solution of which depends upon the evi­
dence. The legal construction to be put upon this agree­
ment is also to be determined.

The plaintiffs ask that it may be decreed that the 
defendant be directed to execute to the plaintiffs an undi­
vided half of the invention patented under the letters of 
the 24th of February, 1888 : that the defendants be ordered 
to render an account of all royalties and moneys paid for 
the use and licenses of all the letters patent, and all sales 
made of snow ploughs, etc., etc., and that the plaintiffs lie 
restrained by an injunction order from transferring or in 
any way disposing of the patent and letters granted on the 
24th February, 18S8.

Mr. Russell's patent of the 24th of February, 1888, is 
for alleged new and useful improvements in “ railway wing 
snow ploughs." His patent of the 15th of August, 1884, is 
for alleged new and useful improvements in snow ploughs. 
In his testimony Mr. Russell calls his first plough the 
“ Eagle Wing" ; the second he calls the “ Wing Elevator 
Plough.” Is the second any more than an improvement 
upon or addition to the first, or is it a distinct and separate 
invention f The defendant claims for the Wing Elevator 
beyond what is found in the Eagle plough :—

First,—the one piece chisel-shape steel bit, cutting 
horizontally the width of the road lied—ten feet ;

Second,—the steel flanges, each constructed to cut the 
ice, and to be firmly bolted to the outside grade timbers ;

Third,—the link stra|>s and grips to hold the saw­
tooth joints, in connection with the backlione, at the centre 
of the grade timbers ;
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Fourth,—the derrick ]x>sts with lMick stays and turn 189i>. 
buckles and swinging gaff to support the w'ings carrying Al»krtJonm 
the elevators ; Mcointy

Fifth,—a solid bottom constructed with timber 5 x 12 Kl HHKI‘T“ 
on its edge, and thoroughly secured witli iron lx»lts ; Tuck. j.

Sixth,—the pockets twenty-four inches deep, so con­
structed ils to receive the wings carrying the elevators, 
thus cleaning bridge guards, target |K)stsand all platforms ;

Seventh,—the swivel hatches on «leek in rear of pilot 
house to support the tops of the wings, and to bo adjusted 
from within the pilot house by five single shive blocks ;

Eighth,—in the truck frames, the double-bearing 
journals, one l»eing on the inside of the wheel ami one on 
the outside, thus enabling the forward truck to withstand 
a pressure of 100 tons ; also in the pipe boxes, double 
housings, with curving wheels ;

Ninth,—the male and female double flange couplings, 
the centre plates l»eiiig safe to run without the ring pin ,

Tenth,—the machinery constructed to carry wings 
and elevators. The racks and using couplings, two verti­
cal shafts carrying dead pulleys; two vertical shafts, each 
carrying quarter bevelled cog gear wheels on one end, and 
the driving wheels on the other end. Also pauls and heavy 
brackets to hold the rack when extended to sixteen feet.
His claims for the Eagle Wing are:—

First,—the twelve-inch spousing on the sides.
Second,—the oscillating power bar.
Third,—the circular socket joint.
Beyond doubt there is a vast difference between the 

two * and that one is a great improvement on the
other. But I am satisfied that having invented the Eagle 
Wing helped the defendant to invent the other. The 
starting point is the same, a snow plough ; and certain 
portions of the first are to be found in the second. Accord­
ing to the defendants evidence the ploughs do different 
kind of work. What can lie done with the one cannot be 
done with the other. Mr. Russell explained at length

41
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1H90. wherein one plougli differed from the other, and the kind
^BKHTjoN^of work eaeh could do. He did say that there is not a

mvOinty particle of resemblance between the two. But this was 
Krwtm.fi. only ft figure of speech, for his own description of each 
Tuck, j. showed the contrary. I saw the plan or model of each, 

and discovered points of resemblance. He said that they 
are no more alike than a grocer’s delivery waggon is like 
a four-horse coach ; and yet both of these go on wheels.

He said : “ This plough, the Kagle Wing, will open
the road, but has no business in front of the engine. I
will explain why. For instance, the road is open from
here to Moncton. 1 start out lndiind them to widen the 
road. I run for a few miles and find there is so much snow 
the engines cannot haul her. 1 clap her right on a siding 
ami get behind her and put her ahead and take the snow. 
That is why she will work on all the roads, but the Wing 
Elevator plough has no business forward of the locomotive 
except in extreme cases."

Judge.—“If she does not go forward of the locomotive 
where does she go (.u A.—“ Behind. Her wings are to 
widen the road."

Judge.—“ It requires first that plough (Eagle) and then 
the other / ” A.—“ First u) open the road."

Judge.—“ The first plough you say goes forward of the 
locomotive and takes the snow out, and then this one goes 
out ( ” A.—“The first to ten feet, and this one to sixteen 
feet. She takes everything up and throws it from twenty 
to sixty feet. ”

The witness in effect said that the two ploughs are 
distinct, because tbe work done by the one cannot be done 
by the other. Then there is this important distinction, 
that in the first the road is opened by the plough being 
put in front of the locomotive ; the other is not fit to lie 
put in front of the locomotive (although it may lie so put), 
but lndiind for the purpose of widening the road. The 
first opens the road to the extent of ten feet, and the 
second to sixteen feet.
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On cross-examination the witness said that by closing lHJMi. 
the wings of the “ Wing Elevator ” it could tie put in front alhkht Jons» 

and do the work of the “ Eagle Wing”; and that the McOnmr 
Wing Elevator is often so used, when a regular opening Bunmill. 
plough cannot Ik‘had. The witness was asked, “ if with Tuck. j. 

the exception of some changes is not the principle the 
same ; don’t you work them on the same principle ?” A.—
" The formation is what makes the principle.” (j.—“ Hut is 
it not the same?” A.—“Somewhat the same, hut the 
grade is lower very much ami made straight.”

It is evident that shortly after having obtained patents 
the defendant became dissatisfied with the first plough.
He built only one of them. After he had prepared plans 
and specifications of the Wing Elevator he had a conver­
sation with the plaintiff McOinty, in the course of which 
Mr. Russell said : “ I showed him the plans for the Wing 
Elevator plough, for the Trolley plough, and for other 
hings, more than any man in Canada could handle alone.

I told him this and said : ‘ The Eagle Wing can set right on 
her eggs, I shall have nothing more to do with her’; the 
consequence was she did set there ; and the consequence 
was there was only one plough of that kind built. Of 
course there are a great many things about her that required 
alteration. 1 built that plough to throw the snow high of 
the cuttings, what no plough ever did before, and she 
did it.”

The truth in short is this, that Mr. Russell got an 
advance of one thousand dollars, or more, from Mr. Kennedy 
when he needed the money, and agreed to sell him one- 
half the patent in the Eagle plough and all improvements 
thereon ; built only one of them, then becoming dissatis­
fied with this plough dropped it, prepared plans and speci­
fications of an improved plough, got out a patent for it and 
said to the plaintiffs, who represent Kennedy, " You have 
no share _>r interest in this second invention, and I shall 
not give you one-half or any jMirt.” I think this conduct 
on the part of Mr. Russell (however sincere he may be) was 
not honest, and wnis not in accordance with the letter or 
spirit of his agreement with James T. Kennedy.
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1880. It is common knowledge that when persons have
Albkht jomiui turned their attention to a particular class of invention 

tfiîoNTY they are likely to go on and invent and likely to improve 
rumkll. the nature of their invention, ami continually to discover 
Turk, j. new modes of attaining the same end. I have no doubt 

that both Mr. Russell and Mr. Kennedy had this in view 
when they entered into the agreement in September, 1888 ; 
and when the defendant said lie would assign to Kennedy 
one undivided half of all patents that might thereafter In? 
obtained for his invention, together with all improvements 
that might la* made on the snow plough, they both had in 
mind and meant to express it by the language used, an 
improvement on the snow plough to the full extent of that 
effected by the Wing Elevator. 1 think this is the fair 
construction to lie put u|»oii the words of this agreement 
1 am not prepared to say whether or not the Wing Elevator 
may technically lie culled an improvement on the Eagle 
Wing. Hut I am convinced that it is so upon the true con­
struction of the agreement between the parties. Mr. 
Kennedy’s object would naturally be to protect himself in 
the event of Mr. Russell inventing a plough which would 
lie a great improvement on the first one. Otlierw ise he 
might be placed in the very position the defendant is now 
seeking to place his representatives, having paid his 
thousand dollar's to gi j in return.

1 was pressed very strongly by Mr. Bclyea, counsel 
for the defendant, to consider this case from the standpoint 
of the patent of the Wing Elevator being an infringement 
on that of the Eagle Wing; and he cited a number of cases 
liearing on infringement, such as Clark v. Adie (1) ; Curtin 
v. I'l'ilt (2) : Prot'Utr v. Benni* (8) ; The Ticket Punch and 
Iky inter Company (Limited) v. Colby'* Patent* (Limitai) 
(4); and Itmlycou v. Thomson (5).

The learned counsel puts the question, Was the Wing 
Elevator an infringement on the patent of the Eagle Wing ?

(1) 10 Ch. App. 070 ; 8 App. Cm. 483. (8) 80 Ch. Di v. 740.
(l2| .1 Cli. DiV. 116. (4) 11 Times Law Keports, M8.

(8) 3 App. Cae. 44.

61
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If so, he argues, the plaintiff, of course, would l>e entitled 1890. 
toit, hut if it is not an infringement this action must fail, alhkkt j<>nkh 

If I thought this case depended upon the question of in- McGinty 

fringemenfc or no infringement I would agree with this Ruhh'kll. 

argument. All of the cases above cited are ample authority Tuck, j. 

for Mr. Helyea’s contention that the patent of the Wing 
Elevator is not an infringement on that of the Eagle Wing.
There may l>e a patent for an improvement in an old 
machine, or even for an addition thereto, without such 
patent lieing an infringement of a previous one of that 
machine.

But I rest my decision on an entirely different ground.
I think the fair construction of the agreement is, that 
dames T. Kennedy was to have one undivided half in any 
patent the defendant might obtain for an improvement on 
the Eagle Wing snow plough, and therefore it is immaterial 
whether or not such patent is an infringement of a former 
one.

I am therefore of opinion that it must be decreed that 
the defendant be directed to execute to the plaintiffs an 
undivided half of the invention patented under the letters 
of the 24th February, 1888, and that an account he taken 
by one of the referees of all royalties and moneys paid for 
the use and licenses of all the letters patent, and of all 
sales made of snow ploughs, built or constructed by him, 
and to pay to the plaintiffs the amount found due to them 
after such accounting.

I reserve the question of costs for further considera­
tion.
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WELSH v. XVCiENT.

Vrnrtict Application to ft Cauti «/«fir* fnr Ufnriop Service of Affidavit— 
The Supreme Court in Equity Act, IH'JO {53 Vie. r. 4), ». 94—Co»t*.

An iiflulnvit used on Inking out a Bummoni to «et a cause down forbear­
ing. returnable on the 2Itli of the month, was served on defen­
dant's solicitor on the Istli instant. The Supreme Court in Equity 
Act, 1H«KI (fi3 Vic. c.4), s. 04, requires that affidavits shall lie served 
six days at leant before the day the motion in which they are to be 
used is heard.

Hr hi, that the service was insufficient and that the summons should be 
dismissed with costs.

This wits mi application l>y the plaintiff to have the 
cause set down for hearing. The summons was taken out 
on the 17th of January, and was returnable on the 24th 
instant.

M nil in, for the defendant :—
The ~ * * * * flie summons was granted

was served on the defendant's solicitor on the 18th instant. 
By section 94 of the Supreme Court in K<piity Act, 1890 
(53 Vic. c. 4), copies of affidavit* must Is; served “ six days 
at least " before a motion iii which they are to lie used can 
Is* heard. “Six day» at least" means six clear days, or 
da vs exclusive of the service and of the day of return. 
The Act not having been complied with the application 
must Is- dismissed on the terms.

K. IV. Ilaii'uujton, for the plaintiff :—
Plaintiff* was unable to effect an earlier service owing 

to the absence of the defendant's solicitor. Under the 
circumstances costs t-* il not lie allowed.

B xilKKH, J. :—The affidavit has not been served in 
time, and the application must lie dismissed with costs ( I ).

(I) See Grumble v. Verley, 1 All. 370.

9
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HANFORD v HOWARD

Mortgage Rate of Intere»t Covenant by Auignee oj Equity of Redemption 
to pay Principal and Interet? at 7 per cent.—Judgment—Merger*— 
Practice—Foreeloture Suit—Appearance—Motion to take Hill Pro Con- 
fetto—Subieijtient Motion to A»»e»» Damage».

Tin- assignee of the equity of redemption in a mortgage on May 31st, 
1HMI. executed Ilia bond to the mortgagee conditioned to pay him 
•2,200 (this being the balance due on the mortgage) in one year, and 
“in the meantime and until the said sum is fully paid and satisfied, 
jmy interest thereon or upon such part thereof as shall remain 
unpaid, such interest to be calculated from the first day of June. 1H81. 
at the rate of seven jier cent, per annum." In a suit for foreclosure of 
the mortgage :

Held, that, assuming that as against the assignee the land was chargeable 
with the debt and interest according to the terms of the bond the 
mortgagee was only entitled after the 1st of June, 1880, to the 
statutory rate of interest.

Before the above foreclosure suit was brought the mortgagee recovered 
judgment against the defendant on the bond.

Held, that the bond being merged in the judgment, the defendant there­
after could only be charged with the statutory rate of interest on 
judgment debts, and consequently no higher rate from then could be 
charged against him in the foreclosure suit.

Where defendant ap|wars to a foreclosure suit, the plaintiff cannot have 
the damages assessed on motion to have the bill taken pro confe»»o. 
The projier practice in such a case is to have the damages assessed 
u|h>ii a subsequent motion with notice.

In 184V William Howard and wife executed a mort­
gage of certain land» and premises in the city of Saint 
•lolm to Jacob Frieze, to secure to him the payment of an 
indebtedness of twelve hundred pounds. The mortgage 
was several times assigm * * eventually to the plaintiff
L misa C. Hanford by assignment bearing date the 22nd 
of July, 1871. In 1881 the equity of redemption in the 
mortgage became vested in the defendant William B. 
Howard. On the 81st of May, 1884, the sum of £550 
remained due on the mortgage. In consideration of an 
extension of time for payment of this balance and as an 
additional security to the plaintiff, the defendant executed 
to her his bond, bearing date the 81st day of May, 1884, in 
the ]R*nal sum of 94,400, conditioned to pay the plaintiff 
the sum of 92,200 on the 1st day of June, 1885, and ** in

VOL. 1. N.ll.K.H.— tft

1 H!>G.__
January 24.
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1896.
Hankohh 

Howard. 

ltarkur, J.

[voi..

the meantime,#and until tin* said sum of two thousand two 
hundred dollars is fully paid and satisfied, pay interest 
thereon or upon such part thereof as shall remain unpaid, 
such interest to be calculated from the first day of June, 
1884, at the rate of seven per cent, per annum." No part 
of the Imlance of the principal money was paid by the 
defendant, but the interest thereon at the rate of seven 
|>er cent, was regularly paid by him up to the 1st day of 
June, 1898. The plaintiff thereupon brought an action at 
law against the defendant upon his bond, and on the 80th 
of May, 1894, recovered judgment for the sum of 82,200 
and interest due at that date. Foreclosure proceedings 
were aubaequently instituted, and the defendant up|>eared. 
Application was now made to have the bill taken pro 
ronfcHHo for want of a plea, answer or demurrer. The 
notice of motion stated that the Court would lie moved 
that the bill in the cause lie taken pro coiife*no for want 
of a plea, answer or demurrer, and for a decree as prayed 
in the plaintiffs bill.

.Iannary 21,1896. ./. Hoy Cam ]>ltell, for the plaintiff.

1890. January 24. Barker, J. :—
This was a motion to take the bill pro confesêo for 

want of a plea, answer or demurrer and assess the amount 
due on the mortgage, and for the usual order of sale. 
Before discussing the principal question involved in the 
motion, I desire to call attention to a point of practice. 
The notice of motion in this case is simply to take the bill 
pro conftsso. According to the practice where there is an 
appearance, the only order obtainable on such an applica­
tion is one in accordance with the notice, and then the 
amount is assessed and a decree made under section 186 of 
the Supreme Court in Kquity Act, 1890 (1). I am not 
quite sure that the practice has been uniform ; but 
in a recent case at the Fredericton sittings before my 
brother Van Wart, the question arose, and the practice as 
I have stated it now was settled ; and it was ascertained that 
this was in accordance with the practice laid down both

(1) M Vic. o 4.
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by the Chief J ustice and M r. J ustice F rater. No objection is 
raised here and I will make the order in thin case, but in future 
the practice as I have above stated it will l*e followed.

The main question arising here is whether the plain­
tiff is entitled to interest at the rate of seven j>er cent, or 
only at the rate of six per cent. The mortgage in question 
was made in 1.84-9, and none of the parties to this suit are 
parties to the original Ixmd and mortgage, both the mort­
gage and equity of redemption having lieen assigned 
several times until the parties to this suit became the 
persons solely interested. On May 81st, 1884, the defen­
dant, who was then owner of the equity of redemption, as 
a further security for the debt and in consideration of the 
time of payment l>eing extended, gave his own Ixmd to the 
plaintiff Ivmisa C. Hanford for the sum of 92,200, the 
lxilance of principal then due, conditioned to pay that sum 
on the 1st June, 1886, that is in one year, “ and in the 
meantime and until the said sum of 92,200 is fully paid 
and satisfied, pay interest thereon or upon such part thereof 
as shall remain unpaid, such interest to lx; calculated from 
the first day of June, 1884, at the rate of seven per cent 
per annum,” etc. '

By section 2, cap. 127, H. S. C., it is provided that 
" where interest is payable by the agreement of |>arties or 
by law, and no rate is fixed by such agreement or by law, 
the rate of interest shall bo six per centum per annum.” It 
is contended that by the terms of the defendant's Ixmd he 
has agreed to pay interest at the rate of seven per cent, on 
the principal after it became due on the 1st of June, 1885. 
It is by no means clear that in assessing what is due as a 
charge upon the land in question, I am at liberty to 
consider this Ixmd, given, as it seems to have been, as a 
collateral security merely, for the land has never been 
charged with the debt and interest according to the terms 
of this bond. In that case there can lie no doubt as to the 
proper rate of interest lieing only six per cent. But, 
assuming that as against this defendant the land is charge­
able with the debt and interest according to the terms of 
his bond, are its terms such as to make it a contract for

1890. *
Hanford

v

Iturkvr, J.
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the payment of seven per cent, interest after default? I 
think they are not, and that this case is not distinguishable 
from St. John v. Rykert (2), and The People'* Loan amt 
peposit Company v. (iron* (3). My attention was called 
to the words “ in the meantime” as showing an intention 
to include within the contract not only the year previous 
to 1st June, 1885, hut all the subsequent time until the 
principal was fully paid. Similar words are used in the 
contract mentioned in In re European Central Railway 
Company (4). Yet in that case the excessive interest was 
not allowed. In cases where a different construction has 
prevailed, of which Popple v. Sylvester (5) may be cited ns 
an illustration, the words of the agreement have clearly 
referred to the payment of interest on the principal after it 
had become due as well as l>efore. I do not think this 
bond does do that in the light of the decisions to which 1 
have referred.

There is another ground upon which I think the 
plaintiff is only entitled to interest at six per cent. It 
appears that some time before this suit was brought the 
plaintiff obtained a judgment against the defendant on 
this bond, so that the debt, so far as he is concerned, is 
merged in the judgment, and judgments only carry interest 
at the rate of six per cent. If* the case is to be dealt with on 
the assumption that this bond represents the debt charged 
on the property interest would only be allowed at six per 
cent. : In re European Central Railway Comjxwy (4); Ex 
parte Fewinys ((>). The result in this case is practically the 
same. 1 think the plaintiff is only entitled to calculate the 
interest due at the rate of six |x*r cent., which, with the prin­
cipal, and the costs of the judgment and memorials, will be 
the amount at which I assess as duecn the mortgage.*

(1) 10 Can. 8. C. K. '21*. (4) 4 Ch. D. 88.
(8) 18 Can. H. C. H. 98*. (5) 22 Ch. D. 100. (ft) !M Cb. 1). 839.
• By General Older of Hilary Term, 1896, it ia ordered, that when a 

Bill shall he filed for the foreclosure and sale of mortgaged premises and 
a Motion shall lie made for an Order that such Bill lie taken pro eonfetto 
for want of a plea, answer, or demurrer, the Court may, on making such 
Order, also assess the amount due or order a reference to determine the 
same, and decree a sale provided at least fourteen days' notice of such 
Motion lie given to the opposite party, together with a copy of the 
affidavit upon which such Motion is based and upon which such assess­
ment is to lie made.
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In re HOPPER INFANTS.

Practice—Power of Court to order tale of infant'» intereit in land—Proceed» 
not exclusively for infant'» benefit—The Supreme Court in Equity Act, 
1890 {M Viet. c. 4), ». 175.

Section 175 of the Supreme Court in Equity Act, 1HU0 (53 Viet. c. 4) (!) 
refers to the exclusive interest of an infant in land, the proceeds 
of which on its sale will be solely for the infant's benefit.

Application was made under the above section for an order for the sale 
of an infant's interest in land inherited from his father with the 
intention of using part of the proceeds to pay debts of the de­
ceased owner.

Held, that the Court had no power to make the order.

Tills whs ii [H'lltimi under suction 175 of the Hu 
(irviiii- Court in Equity Aet, IN'.MI (53 Viet. v. 4| 111, hv the 
mother of Mnr.v (leftrude Homier mid Albert W. Hop- 
|ier, liifimts, tis their next friend, for un order for the 
stile of un ei|iiltv of redemption in certain mortgaged 
freehold premises to which they were entitled as the 
heirs of their deceased father, the late Wellington S. 
Hop|s-r. who died intestate. The facts fully appear in

(I) Section 176 " An infant seized of or entitled to any interest,
cither as cettui que trust or otherwise, in real estate, or entitled to any 
term of years in any lands, may by his next friend or guardian, jietition 
the Court for an order to sell or dispose of the said property, which shall 
proceed Inssummery wtj <»i affidavits tu enquire into lh< is .d 
■uoh application); and if thediepoeal <>f each property. orenj i 
be necessary for the support of hucIi infant, or for his education, or if the 
interest of the infant will be substantially promoted by such disposal on 
account of any part of the said pro|H*rty being exposed to waste or dilapi 
dation, or being wholly unproductive, or for any other reasonable 
cause, the Court may, on the filing of a bond by such guardian or next 
friend, or other person approved by the Court, in case ho be not already 
a lawfully appointed guardian, with such sureties and in such form as 
shall be directed, order the letting for a term of years, the sale or other 
disposal of such real estate, or interest, by such guardian or next friend, 
in such manner and with suuh restrictions as shall be deemed expedient, 
but not in any case contrary to any last will or conveyance by which 
such estate or term wan devised or conveyed to such infant."

Section 177 :—“ Upon any order for the sale of any property being 
made as aforesaid, the infant to whom the same shall belong shall be 
considered, so far as relates to such property, a ward of the Court, 
and the Court may make such order for the investment, disposal 
and application of the proceeds of such property, and of the increase and 
interest arising therefrom, as shall secure the same for the infant's 
benefit.'1

1890.

February

VOL. I. N.E.H.B —17
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1896. the judgment of the Court. Tin* petition wan heard 
Horrm February 21 Ht, 1896.

— linnihill, for the iiet It loner.
Barker, .1 1

1896. February 25. Barker. J. :—
Oil looking into tlita raw* I cannot, an l at tirai 

thought I might, make tin* order asked for. It is an 
application by infants acting by their mother as next 
friend for an order for the sale of an equity of redemp­
tion in a piece of land in Albert county, owned by tin* 
infants. The order is asked for under section 175 of 
the Supreme Court in Equity Act, 1896 (2», and the 
ground put forward is that the land is exposed to dila­
pidation. that the disposal of the property is necessary 
for the infants' support, and that their Interests would 
be ► . promoted by such sale. The atlidavits
show that Wellington S. Hopper, the infants* father, 
died in March, 1895, Intensité, leaving him surviving his 
widow, who now petitions, and these two infant child­
ren. who are now of the ages of seven and three respec­
tively. The only property of any kind which the father 
left was a farm said to be worth some 11.290. subject to 
a mortgage on which there is now due #919.50. lie was 
also indebted to various persons in sums amounting in 
all to #224. all of which debts remain unpaid. I do not 
know whether letters of administration of the estate 
have been taken out or not; but the object apparently 
is that from the proceeds of this proposed sale are to be 
paid the #224. and whatever balance there may Ik* is to 
go to the infants. On making an order such as is asked 
for. the next friend is obliged to enter into a bond for 
the proper application of the money, and the Court is 
a ized by section 177 to order, and in fact always 
d<H*s order, how the money is to be disposed of. Now, 
I have no |s»wer to order this #224 to be paid to m*di- 
tors to In* paid to the administrator for the purpose. 
It is stated that these debts are due, that they are all 
that are due. and that there is no i>orsnmil estate. This 
is. however, only an ex parte statement, even if made

(2) :»:i Viet. c. 4.

7

882970
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by thv administrator. Then* Iihh been no settlement of 1896. 
the estate in the Probate Coart, and all these things /«» 
should. I think, be adjudicated upon and finally defer infante! 
mined; and this Court would then know exactly wh.it to B.7üër j 
hcII. and see that the procwds of what was Htdd as the 
Infants' projierty should go to the InfantH' benefit.

If this equity of redemption must be sold to realize 
money for the payment of the creditors, the proper 
place to apply is the Probate Court. The deficiency of 
personal estate and the validity of the debts can In* ad­
judicated ii|hui there, and the real estate if necessary 
sold ami the interests of all parties protected.

Ajqtlicution refused.*
• See Re HiUmfJ. Il V. H. (Ont.)

MEGAN v. MONTGOMERY.

Practice—Dierorery—Production or' document»—The Supreme Court in 1890.
Equity Jet, It(90 (53 Viet. c. 4), »» 59 and 61. February

Section 6tt of the Supreme Court in Equity Act, 18V0 (03 Viet. c. 4) (1) 
does not empower the Court to order the production of docu­
ments discovered to be in the possession or power of one of the 
parties. The section is limited to discovering whether documents 
are in his possession or power. If admitted to be, their production 
may be ordered under section fll (2).

The Court will not ordinarily compel a plaintiff to produce documents 
in his possession or power although the defendant swears that he 
cannot fully answer without their production. If the plaintiff on 
request refuses to produce them, he cannot complain of the insuffi­
ciency of the defendant's answer.

This was a summons taken out under section 59 of 
the Supreme Court in Equity Act, 1890 (53 Viet. e. 4), 
by flu* defendant, John Montgomery, for an order for 
the production by the plaintiff, W. Hamilton Hegan, of

(1) Section fill :—“ Any party to a suit or proceeding may. without 
tiling any affidavit, apply to the Court or a Judge for an order directing 
any other party to make discovery on oath of the documents which are 
or have been in his possession or power relating to any matter in ques­
tion therein. On the hearing of euoh application the Court or a.Judge 
may either refuse or adjourn the same, if satisfied that such discovery is 
not necessary, or not necessary at that stage of the suit or proceeding, 
or make such order, either generally or limited to certain classes of docu­
ments, as may in their or hie discretion be thought fit "

(21 Section 111 “ It shall bo lawful for die Court or a Judge, at any
time during the pendency of any suit or proceeding, to order the production
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18 (!. a book of account and money orders alleged to have 
hkuan been delivered to him by the defendant and to voulait!

montoÛmkhy information necessary to be known to the defendant 
Barker, j. before he could fully frame his answer to the bill. The 

facts t , appear in the judgment of the Court.
On the return of the summons, February 18th, 1896,

./. f'ohUt cause, and
('urm/. Q.C., argued in support of the summons.

18iHi. February 25. 13 auk eu, J.
Tin- bill in this case alleges that the defendant 

during the period between April, 181)4, and August, 181)5. 
acted as the plaintiff's solicitor and agent, and received 
large sums of money on the plaintiff's account. Thai 
on the Dili April, 181)5. the plaintiff executed a release 
of all claims against the defendant, and that at the 
time this release was executed the defendant was acting 
as the plaintiff's confidential legal adviser, and that he, 
the plaintiff, had no inde|H*iideiit advice. The bill 
alleges that this release was obtained by fraud, and that 
the defendant made extortionate charges against the 

which were involved in the settlement, and it 
was prayed that the release Is* set aside, and an
account was asked for. On the lltli of January last, on 
the defendant's application, I granted a summons call 
ing upon the plaintiff to show cause why lie should not 
produce certain papers alleged to be in his possession, 
including a statement of account between the parties, 
some orders and a book of account, which lie alleged lie 
had delivered to the plaintiff about the fîtli of April.
181)5. The defendant's affidavit, on which this summons 
was issued, stated that it was impossible for him to 
fully answer the plaintiff's bill unless the hook of ac­
count and orders were produced for the purpose. At 
the return of the summons the plaintiff's affidavit was 
read, in which lie denies that lie has any such piliers
upon oftth by any party thereto, of aucli of the documenta in hia poe-scssion 
or power relation to any matter in question in such auit or proceeding, 
ita the Court or Judge shall think right. and the Court or Judgo may deal 
with such documents when produced in such manner as shall appear 
just. The costs of such application and production to he in the discre­
tion of the Court or Judge."

5468

44

C4C
1



>•] NEW BRUNSWICK EQUITY REPORTS. 240

ill llÎH possession Of COUtlol. 1111(1 Seeks I lilt 1 Sill'll 189Ü.
papers HH li.nl liven delivered to liim lmd been after- hman 

ward8 taken from li$8 vault by the defendant. I shall moxtoommy. 
not analyze Ilie8<‘ affidavits now, for 1 think, for reason» Marker,j 
which I shall presently state, that it is unnecessary to 
do so. I may say, however, that from reading all these 
affidavits. and which will lie tiled for future reference.
I am not at all sa d that these papers, or some of 
them, are not in the plaintiff's control, or where lie can 
easily have access to them. I think, however, the sum­
mons should not have been in the terms this one was.
The correct practice is, I think, to apply for an order 
under section 5!» of The Supreme (’ourt in Kquity Act 
(8»*1 Viet. c. 4), and in obedience to that the plaintiff 
would be obliged to discover under oath such papers as 
lie had in his possession relating to the matter in ques­
tion or deny that lie had any. If that atlidavit were 
in suffi dent, a summons might then be taken out requir­
ing further affidavits to be produced by the plaintiff.
When the documents are shown by the affidavit of tin 
party to be in his possession, then under section 01 an 
application may Is* made for their production. See 
lhiiihll Chan. Vrac. 18211.

On giving the r < 1 have con­
cluded to make no order on this application. It is not 
asual to order production of documents until they are 
required for evidence. In this case the defendant says 
he < answer fully without the production of eer-
tali, accounts and Isioks which the plaintiff has in his 
possession. If this In* true, and the plaintiff on request 
refuses to produce them, it is. I think, the practice of 
this Court not to treat an answer insufficient by reason 
of the plaintiff's own act. In I’aifohl v. Xmih till the 
Vice-Chancellor says:—“The defendant says that he 
« put in his answer without an inspection of these
documents. He is, however, at liberty, to call upon tin» 
plaintiff to produce them; and if the plaintiff refuses, he 
cannot complain that tin* answer is insufficient.*’ AY//y 
v. Kckfonl (4i is to the same effect.

(») 6 Rim toil (41 ft Psige. 84».

3

4

4
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189G. I do not, of course, know what the defence Ih; but it
hkoas may lie possible that no better account will la- required, 

Montooheiv. if an account is given at all. than the defendant is able 
looker, j. to give with the material at hi* command. If at any 

later Htage the defendant think* he I* entitled to an in­
spection of documents ill the plaintiff's possession or 
control he can apply again.

This application will Is- refused, hut under the cir­
cumstances, without costs. •

1*9(1. JONES v. HUNTER.
March 17.

Landlord and tenant—Easement— Implied grant—Landlord derogating jnm

A store, two rooms and cellar connected with the store by hatchway and 
«taira were leased to the plaintiffs “ with the privileges and appur­
tenances thereunto belonging." The rooms communicated with 
the store, and a door in one of the rooms opened off an alleyway 
leading from the street to the rear of the premises. A coal sliute 
to the cellar also opened off the alleyway, which was sufficiently wide 
to allow coal being carted to the sliute. The alleyway was part of 
the lot upon which the demised premises were, and was in the owner­
ship and possession of the defendant lessor at the date of the lease. 
For many years previous to the lease the door off the alleyway had 
been used by occupiers of the premises, including the defendant who 
was in occupation at the date of the lease, and coal had always been 
carted by them to the sliute. The defendant now sought to build 
upon the alleyway to the extent of blocking up the alleyway door 
ami preventing access to the sliute by carts. In an injunction suit 
to restrain the defendant from erecting the building he contended 
that the alleyway door was not necessary for the convenient use of 
the premises; that coal could be put hi the cellar- by way of the 
front door and hatch, sud that a right to the use of the alleyway 
did i.ot pass in the absence of an express grant.

Held, that the tenant was entitled to the unimpaired use of the alley- 
way since it was in use at the date of the lease] as an easement 
belonging to the premises.

This wns it motion by tin- defendant to dissolve tin 
ex parte Injunction grunt ml by >lr. Justice Turk oil the 
application of the plaintiffs. The facts are fully staled 
in the judgment of the Court. Argument was heard 
February 22nd. 1896.
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G. G. Gilbert. (j < for the defendant :—
The terme of the iigreement eoiitaineil In the lease 

en mint lie contradicted or lidded to unless there Inis been 
ami uni mistake, when It may lie rectified. There Is 
here no pretence that there has been such mistake. The 
words of grant cannot be enlarged by Implication. A 
right of way must be given In express terms. A grant 
of appurtenance* will not pass it except it Ik- a way of 
necessity. St*e Wutulfiill (lltli ed.) p. 1111. The use of 
the alleyway is not indis|s‘iisaldv necessary to the 
tenant, and its obstruction cannot be said to be more 
than a trilling Inconvenience.

./. ('letter, for the plaintiffs:—
The alleyway is an easement to the

premises within the meaning of the word " appurte­
nances." See A'ooi/x/ru v. Luriiu ill. We claim the un­
impaired use of the alleyway as an easement necessary 
to the reasonable enjoyment of the premises and in use 
at the time of the lease : Wlireliliin v. Ihtrroir* (2) and 
IIiitcliliffe v. The Hurl of Kiiinuiil till. The rale that a 
grantor will not Is- allowed to derogate from Ills grant 
is in |sdnl. The expression “ privileges thereto Isdong 
lug " in the lease will include the use of the coal 
The word “ demise " implies a covenant for quiet enjoy­
ment. Sis' Hut/neH v. I.liiifil (41. Closing up the coal 

and door Is a breach of the covenant.

Gilbert. In reply.

1896. March 17. Bahkkii, J. :—
This is an application to dissolve an ex iiiirlr in­

junction granted by Mr. e Turk to restrain the
erection of a certain building over a portion of an alley- 
way leading from llrussells street In a lot of land owned 
hy the defendant, ii|hiu which stands a building, a part of 
which Is under lease to the plaintiffs. The lease In ques­
tion. which Is ilatisl January 2nd, 1 still, demises to the 
plaintiffs" the shop or store Isdonglug to the said Mary

1H96.

It) SB* Aid. SSO. 
(3) 5 Bills- N. C. 1.

HI itch.l>.at.
(«I [1*95] 1 Q. B. *20.

7
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lS9fi- •him* 11 tin tor (tin* defendant), situa to fronting on Itrus
Jonm sells stn*et in tin* city of Saint John aforesaid, now in

hvntku her possession and occupation as a liquor store, and also 
Barker. i two small rooms iinnieiliat<*1 y in the rear of the said 

shop and premises, also the cellar underneath the shop, 
with tin* privll«*geH and appurtenances thereto belong­
ing.” At the date of the lease there was an alleyway 
seven feet wide adjoining tin* shop and a part of the lot 
owned by the defendant, through which access was had 
to the back part of the lot. There was a coal shute 
opening on this alleyway by means of which coal carted 
in by the alleyway was put into the cellar under the 
shop: and there was also a door opening to the alley- 
way from one of the small rooms. There was also a 
door communicating between the two small rooms, and 
another connecting between one of them and the shop. 
Such was the condition of the premises when leased; 
and the evidence shows that this < had existed
for many years; the door ojieniiig to the alleyway 
having lieen in use bv the occupiers of the premises, in­
cluding the defendant herself, for over twenty-five years; 
and the alleyway having been used by the tenants and 
occupiers of the premises. The defendant is now en­
gaged in erecting a building u|»on the alleyway, occupy­
ing about five feet of it in width, and extending back 
so as to entirely block up the door by which access is 
had to the small room. The part of the alleyway 
which remains, and which is some two or three feet in 
width, is, of course, too narrow to admit of the passage 
of carts, and coal which was formerly carted to the coal 
shute must now Is* wheeled in or the use of the shute 
discontinued. There is no material dispute as to these 
facts. The defendant, however, alleges that the door 
leading to the alleyway is in no way necessary for the 
convenient use of the demised premises; that the small 
room into which it o|s*m*d was used by her as a kit­
chen: and that in the shop there is a hatchway and 
stairs leading into the cellar, through which, it is said, 
coal can Is* put into the cellar, it is to restrain the 
erection of this building on the alleyway that this suit 
was institute.

91
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The ili'fiTiiliint I'nntiTiilN that neither by express 
grant nor implication did a right to use the alleyway 
pawn to lia- plaint ill's by tin- lease, and I liât I lie defend­
ant'* pro|H‘rty in the alleyway is in no sense subject to 
any easement in favor of (lie plaintiff*. They, on the 
contrary, contend liait, as incident to the use of the de­
mised premises, they have a right to the use of the 
alleyway as it existed when the lease was made, and a 
rigid of access to it by the door so long in use—that 
these rigid* not only pass by Implication as incident to 
Hie enjoyment of tin* premises demised, but expressly, 
as included in the word “privileges.”

It is a well-settled and long recognized principle 
liait a grantor shall not Is- allowed to derogate from hi* 
own grant. If lie desires to reserve rigid* he must do 
it in the grant itself—such, at all events, is the general 
rule. Tliis doctrine, laid down in /'ii/mer v. t'hivhii 
(5), and adhered to in all modern ease* on the subject, is 
thus stated by Thesiger, l,.J„ in Wlttvltloii v. flairons 
I#). " Two rales lire dediicllile from the cases. The first of 
these rules is, liait on the grant by the owner of a tene­
ment of part of that tenement as it is then us< en­
joyed, there will pass to the grantee all those continu­
ous and apparent easements (by which, of course, I 
mean i/nnsi easements), or, in other words, all those 
easements which are necessary to the reasonable enjoy­
ment of tile property granted, and which have been and 
are at the time of the grant used by the owner of the 
entirety for the lienetit of the part granted.” At an­
other part of the same case the same learned Judge 
says:—In the case of a grant you may imply a grant of 
sucli continuous and ap|iarent easements, or such ease­
ments as an- necessary to the reasonable enjoyment of 
tile pro|*‘rly conveyed and have In fact been enjoyed 
during the unity of ownership."

In . | IIiii v. To film- (7), •! nonl. M.K.. says:—“ There 
can lie no doubt that Hie law as laid down by 1‘iilinrr 
v. |■’lli<■llrl^ is Hie law of the present day ; that is. that 
where a man grants a house in which there are win-

258

1896.

Huntkr.

Barker

(A) 1 Lev. 122. (ft) 12 Ch. D. IV. (7> 16 Cli. I). 355

5
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1W1H1.

Barker, J.

[VOL.

dows, neither he nor anybody claiming under him can 
Ktop up the window* or destroy the light*. That i* 
ha*ed on the principle that a man tdiall not derogate 
from hi* own grant ; and it make* no difference whether 
he grants the house simply as a house or whether he 
grant* the house with the windows or the lights thereto 
belonging. In both cases he grants with the apparent 
easements or </imni easements. All that is now, 1 take 
it, settled law.”

In UuhhvU v. Watt* (8), Cotton, U., says :—
“ When a man grants a thing he must be consid­

ered a* granting that which is necessary in the proper 
sense of the word for the enjoyment of that which lie 
grants, and he cannot derogate from his own grant : lie 
cannot do that which will destroy or render less effec­
tual that which he has granted.” Wee also At trill v. 
Platt (!b.

Applying these principles to this case, how does it 
stand ? The defendant, who as owner of the whole 
premises was in the use and occupation of this alley- 
way, shop and rooms, used the coal shute for getting 
her coal into the cellar now demised to the plaintiffs; 
she used the door for access to and from the public 
street by means of the alleyway, and without the use of 
the alleyway the door was of no use whatever, and she 
had her coal carted up the alleyway in the usual man­
ner to the shute. These rights were rent. They 
had been exercised and enjoyed for years, and at the 
time of the lease the defendant, who was then occupy­
ing these same premises, was using this door, alleyway 
and shute in connection with these premises precisely 
as the plaintiffs claim the right to do. And yet, if Un­
building in course of en " e completed the value of 
the alleyway is materially depreciated, and access to it, 
even in its altered state, by means of the back*door is 
gone altogether. In the cases cited the easements in 
question were rights to light. It might be said that tin- 
same rule does not prevail where the easement is an

(h) 2ft Ch. D. ft72. (9) 10 Can. 8. C. R. 425.

5
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affirmative one anil iliHvontiuuons as a right of way, as 
prevails where the easement is negative in Its character 
anil continuous, such as a right to light.

lu Polili'H v. ItiiKlanl till), it is said:—“The cases re­
cognize this distinction, and it is clear law, that, upon 
a severance of tenements, easements used us of neces­
sity or in their nature continuous, will pass by implica­
tion of law without any words of grant; but with re­
gard to easements which are used from time to time 
only, they do not pass, unless the owner, by appropriate 
language, shows an intention that they should pass." 
This was a ease where the owners of the dominant and 
servient tenement were claiming under the same will, 
and the easement was the right to use a pump. There 
is, however, a distinction between this case, which In­
volved a construction of a will under which the owners 
of both tenements claimed—neither being prior in title to 
the other—and where a landlord makes a lease of a 
portion of premises and subsequently by Ids own act 
in reference to the remainder of the premises destroys 
and injures the demised premises as they were enjoyed" 
when he leased them.

In ll(lll \. I.initl 111). where a lease was under con­
sideration. the doctrine Is affirmed tliait the state of the 
premises at the time of the lease and the manner in 
which they have been used were to be regarded in deter­
mining what paused. And It is there held, on the au­
thority of Eirart v. Varhninr (12), that where there is a 
demise of premises with which certain rights have been 
usually enjoyed, it must Is- taken that the lessor lias 
granted those rights. These may not be easements in 
the strict sense of the term, but “ rights founded on a 
particular grant," as ('hannell. It.. In the case just cited 
puts it. They come within the rule laid down by laird 
Thesiger, and an» “ easements which are necessary to 
the reasonable enjoyment of the property granted, and 
which have been and are at the time of the grant used 
by the owners of the entirety for the benefit of the part 
granted."

(10) L. R. 1 Q. B. ISO. (11) 1 H. & C. 676.
(12) 1 Macq. 8c. App. 117.

1890.

Hitntrb. 

Marker, J.
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1890.

Homtbh.

Murker, J.

The coal sliute seems to b<‘ of no use whatever for 
miy other purpose than for getting fuel into this reliai* 
for the une of those entitled to its oecu m; and for 
that purpose the defendant herself always used it. It 
is no answer to say that coal and wood van as well be 
brought in by the front door and put into the cellar by 
the hatchway in the shop; or that the fuel, though no 
longer capable of Indu g carted up the alleyway and 

_ied at the dilute, can now he duni|HH] in the street 
and wheeled through the narrow passage which the de 
fendant proposes leaving for the purpose. It is equally 
no answer to say, as to the access by the door, that for 
all practical purposes the front door is sufficient and 
the back room is no longer to be used as a kitchen, but 
as a portion of the shop. These are questions upon 
which the plaintiffs are under no obligation to submit 
to the defendant's views. If she desired to reserve 
the right of building over the alley and blocking up 
the access by the way of the back door, she should have 
done it expressly by the lease. Not having done so, 
she is now. in my , precluded from doing so. both
on principle and on authority.

1 think this motion must be refused with costs.

33

0

76



NEW BRUNSWICK EQUITY REPORTS. 257

THOMAS, v. G1RVAN. 
(No. 1. Post, i>. 314.)

IHflli.

1'rawfer of montage—Cunverrion of intercut into principal—Finding of fact 
by Referee.

At the request of the mortgagor the defendant took a transfer of a 
mortgage and paid off the principal and interest.

Held, that, in the absence of an agreement, interest could not be 
charged on the sum paid for Interest.

The findings of a Referee on questions of fact will not be disturbed 
though the evidence is contradictory and might warrant different 
findings where they may depend upon the credibility of witnesses.

This was a motion to confirm tlu* report of tin* Re­
font* in this suit, to which exceptions had been tiled by 
the plaint iff. The facts fully appear In the judgment 
of the Court. Argument wan heard February 25th, 189(1.

I. .1. Stockton. Q.C., for the plaintiff, 

f. .1. Palmer, tj.<for the defendant.

1 896. March 17. Barker, J. :—
The bill was filed in this case to redeem premises 

mortgaged by the plaintiff to one James D. IMtinnoy 
for |150, payable with interest at the rate of 12 per 
cent, per annum, which mortgage was assigned to the 
defendant (Sirvan at the plaintiff's mpiest on the 2rd 
October, 1887. The plaintiff contended that this mort­
gage had been paid in full by certain cash payments 
and by other dealings. 1 directed a reference to as­
certain the amount due. and the Referee has reported 
that the sum of #227.42 was due on this mortgage on 
December 23rd. 1805. To this report the plaintiff filed 
exceptions as to two items—(1) as to an Item of #14.25 
paid to IMiinney. the mortgagee, by (lirvan, the assignee, 
for interest and for allowing to (lirvan interest on that 
interest : ami (2) for not allowing the wages of Lloyd 
Thomas, the plaintiff’s son. as a payment on account



258 NEW BRUNSWICK EQUITY REPORTS.

180(5.

GinvAN.

of the hr Id mortgage. The amount involved in the 
last exception Ik some $51. ho that the whole amount 
Involved in the exceptions in not very great. The prin­
ciple. however, in of im port a nee.

Tin* Referee han found that the defendant Qirvan 
paid to Phinney, the mortgagee, on October 3rd, 1887, 
on taking an a argument of tin» mortgage, the prin­
cipal hiiiii of $150, and $14.25, the interest then due, 
computed at the rate of 12 per cent, per annum, and 
that he paid this sum at the request of the plaintiff, and 
(lie Referee allowed this $14.25 as a charge on the 
preiniHCH, and alno interest thereon at the rate of (5 per 
cent, per annum. At the argument tin? objection to 
tin* allowance of the $14.25 was withdrawn. The only 
point for consideration raised by the first exception 
is the interest allowed on this interest.

To sustain this charge I do not think it is sufiieicnt 
to show simply that the assignee paid the money and 
took the assignment at the request of the mortgagor. 
There must. I think, even between the mortgagor and 
assignee, be an agreement that tin* interest then paid 
is to be converted into principal and bear interest. In 
(’note on Mortgages, 8(5!i. it is said “ So upon an as­
signment of a mortgage the interest i Is* con­
verted into principal without the consent of the mort­
gagor. and the rule of the Court is strict on this point.” 
Ill Cottrrll v. h'iniicf/ (1), w here the mortgage had lieen 
assigned at the plaintiff's request—in fact lie joined in 
the assignment—and the assignee laid paid t 1m* prin­
cipal. interest and costs, James, L.J., says:—“ It has 
not been contended before us, and, as I understand, it 
was not contended in argument before the Vice-Chan­
cellor. that the sum paid for interest and the sum paid 
for costs upon that occasion could be converted into 
principal so as to bear interest. The modern prac­
tice of the Court in this respect is well settled, although 
it certainly differs very much from some old cases 
which 1 have before me, in which it seems to have been 
held as a matter of course that upon a reason- 

(1) L. It. 9 nil. 641.

6
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able transfer of a mortgage security to a trans­
feree all HimiH paid were converted Into prin­
cipal." After referring to the ease of ImiiI Clint- 
Irrfiilil v. IjhIii Crimiirill |2), where a somewhat 
different doctrine was laid down, James, L.J., 
proceeds thus:—“There seems to me to be a great deal 
of good sense in that judgment, although the rule of 
the Court is now otherwise, and accordingly It has not 
been contended before us that the transferee can have 
anything more than what was actually paid for Inter­
est and costs, without interest upon it.”

This, I think, disposes of tile first exception, which 
must lie allowed so far as the item for interest on the 
#14.25 is concerned.

As to the other exception, it is simply a question 
of evidence. The plaintiff* mi l defendant Oil-van had 
other dealings between them iieside this mortgage 
which resulted in the plaintiff’ owing him some #200.27 
on a promissory note. The question was simply 
whether the wages of the plaintiff's son were to be cred­
ited on the note or the mortgage. The Referee found 
from the evidence that they wen1 to is* credited
on ...... lint of the note. From an equitable standpoint
it does not sis-ni to make much difference, as the plain­
tiff owed licit h amounts, and if the whole #51 were 
credited on tin- mortgage there would still Is- u consid­
erable sum due, so even the question of costs would 
not he affected. There are some contradictions here, 
and there are expressions which |s-rhaps might war­
rant a Hading either way. The Referee is an officer of 
the Court and specially authorized to And the fact as 
to this very dispute. He has seen the witnesses, and 
had all the advantages of hearing them give their tes­
timony and explaining their accounts, advantages which 
are considered of considerable value. As an American 
Court forcibly describes it:—“Tin- manner of a wit­
ness. his intelligence, acuteness of perception and op­
portunities of observation, all are matters which in­
fluence the Master, but cannot be fully transferred to

1890.
Thomas

OlRVAN. 

Marker, .1,

(2) 1 Eq. C. Ab. *287.
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tilHVAN. 

ltarkvr, .1

I he report. Very often the testimony presented to us 
in pu per books seems not to warrant the findings; but 
we know full well there probably was much at the hear­
ing to induce belief or disbelief, which does not and 
vunnot find its way to the printer. Besides, there is 
more or less abbreviation, lack of emphasis and error 
in the most accurate transcripts of testimony Broth- 
rrton v. Riynohln(II). I should not as a rule feel called 
upon to disturb the finding of a Referee on a bald ques­
tion of fact, involving simply the credit to Ik* given to 
one witness or another, as his means of judging cor­
rectly in such a case are better than any the Court can 
have from simply perusing the evidence as returned. 
Bee Ihn/ v. Brown (4). This exception must be over­
ruled.

As to the costs, I think there should lie none. Each 
party has virtually succeeded—one on one exception 
and one on the other—and the amount involved is al­
together too small to increase the costs any more than 
is absolutely necessary. The simplest and most equit­
able manner of disposing of the question will lie to let 
the costs of one exception pay the costs of the other. 
There will lie no costs to either party of this motion. 
The order will be to amend the Referee's report by re­
ducing the found due on the mortgage on 23rd
December, 1805, #237.42, by the interest on #14.25 from 
October 3rd, 1887, to December ‘23rd. 1805, which the 
Referee iinpuoperly allowed. This interest amounts to 
80.04. This will leave the amount due on the mort­
gage on December 23rd, 1805, to lie #230.48 instead of 
#237.42. as reported. The nqsirt will, therefore, Ik* 
amended by making the amount due on the mortgage 
for principal and interest up to December 23rd. 1805. 
to lie #230.48, and in all other res|H*cts it will 
confirmed.

There will be no costs to either party of these ex­
ceptions.

en ou Pa. it*. (4) IS Or. Ml.

55
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In re STEEN’S ESTATE. ihqo.
March 17.

Practice—The Supreme Court in Equity Act, 1890 (53 I'ict. c. 4), i. 213-
Sale of land to pay for putt expeiulitures upon trust property.

1 he Court has not power under section 213 of the Supreme Court in 
Equity Act, 1N90 (53 Viet. c. 1) (1) to order the sale or disposal of 
land held in trust for an infant, to pay for past expenditures upon 
the trust prop! rty.

This was a pvt it ion under section 213 of the Su- 
preme Court In Equity Act, 1860 (68 Viet <•. 11 (1), by 
the executors and trustees of the estate of Janet E.
Steen, deceased, under her last will and testament, for 
an order for the sale of one lot of land and for author­
ity to mortgage another belonging to the estate. The 
facts are fully stated in the judgment of the Court.
The application was heard February 21st, 1806.

//. II. Haunt ml, for the petitioners.

A. /. Tntnnan, for the guardian.

1896. March 17. Barker, J.:—
This is an application made on the petition of John 

A. Campbell, James McLean and Walter II. Living*
(1) Section 213. “ Any person or persons who may be seized of, pos­

sessed of or entitled to real estate, leasehold estate, or any interest in 
land, upon trust for the use and enjoyment or for the benefit in prasenti 
or in futuro of any other person or persons, may petition the Court or a 
Judge for an order to sell and dispose of the said property, and the Court 
or Judge shall proceed in a summary way on affidavits to enquire into 
the merits of such application, and if the disposal of such property, or 
any part thereof, be necessary for the support of the cettui que trust or 
cestuis que trustent, or if the interest of the cestui que trust or cestuis 
que trustent will be substantially promoted by its disposal, on 
account of the property or any part of it being exposed to waste or 
dilapidation, or being wholly unproductive, or for any other reasonable 
cause, the Court or Judge may, on the tiling of a bond by the trustees or 
trustee, as the case may be, with such sureties, and to such person or 
persons, and in such form as shall be directed, order the letting for a 
term of years, the sale or other disposal by such trustees or trustee of 
such real estate, leasehold estate or interest in land so held by them or 
him in trust, in such manner and with such restrictions as shall be 
deemed expedient."

VOL. L K.B.B.B. —18
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1890.
In re Stpkn'h 

Barker, J.

stone, (18 executors and t run tecs under the hint will and 
of Janet E. Steen, for an order for the wile 

of one piece of land and for authority to mortgage the 
remaining property owned by them as hiicIi trustees 
for the sum of $1,000. The application is made under 
section 219 of the Supreme Court in Equity Act, 1890 
159 Viet. v. 4), in which it is provided that the Court 
shall proceed in a summary way on affidavits to Inquire 
into the merits of the application, and if the disposal 
of tin* property be necessary for the support of the 
restai t/m trust, or if his interest will be substantially 
promoted by its disposal, on account of tin* property 
being exposed to waste or dilapidation, or being wholly 

, or for any other ' - cause, the
Court or Judge may direct it to be learned or sold. Janet 
E. Steen, by her will, gaive all her property to these 
petitioners in trust ais follows:—“ In trust for all or 
any of my children or child who being a son or sons 
attain the age of twenty-one years or being a daughter 
or daughters ait tain that age or marry, his or her heirs, 
executors, administrators or assigns respectively.” The 
will then reads thus:—“ I declare that my trustees may 
pay or apply the whole or any portion, at their dis- re- 
tion, of the income or the capital of the share to which 
any child shall for the lime being be entitled in ex­
pectancy, and would, if of full age, be entitled in pos­
session under the tri s hereinbefore declared for or 
towards his or In maintenance, education, advance­
ment or benefit.” There are two infant children, two 
sons, one born in June, 1876. and the other in Septem­
ber, 1881, of whom Peter Campbell was appointed guar­
dian by this Court. The rs then go on to
state that the net annual income of the whole property 
does not exceed $297.79. Among the annual charges 
is one of $294 for interest on mortgages. In the 9th 
section of the jietition the applicants state that as ex­
ecutors and trustees under the said will they, on the 
91st of January last, owed debts amounting in all to 
$1,949.02, a list of which they gave; of which one, 
amounting to $759.47, was due Mr. Campbell, 
the guardian, for the sup|mrt of these infants.

0156
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What the remaining items are for does not appear, ex­
cept that one is for taxes ami another for water rates. 
Tin1 claim of Mr. Campbell is then set out, by which it 
appears that lie has charged for the * William J.
Steen, the younger son. $200 a year since May 11th. 1 HIM), 
when it is said he was guardian, and the same
sum for the support of the elder son, Alexander McLaren 
Stceu, since October 9th, 18111, when it is said he was 
appointed his guardian. These charges amount in all 
to $1.1)97, of which it ap(»cars the trustees have paid 
$1,241.58, leaving a balance of $755.47.

The petition then goes on to state that the income 
for the present year will not be sufficient to 
pay the indebtedness 1 of the guardian's claim,
and that among tin* properties held by them one is an 
undivided half interest in a farm which is wholly uu 

, and from which the r. which repre­
sents its only value, is being stolen and carried away. 
As to this farm, the trustees say that, in their opinion, 
it would be in the infants’ interest to sell it. but that 
it would not be expedient to sell any portion of the 
other property, as it would sell for little or nothing 

the mortgages. They therefore ask for authority 
to sell tin- timber land ami to mortgage the remaining 
property for $1,000, and with the proceeds to pay Peter 
Campbell his debt, the other debts ami the costs of this 
application.

I must say that the state into which this
whole matter seems to have drifted, and the spirit and 
tenor of the whole petition, led me to think that this 
application was made in the interests of the guardian 
and trustees rather than that of the infants. I < 
see how the infants will Is* benefited in the slightest 
degree by tin* proposed arrangement. The money 
cannot be wanted for the infants' support, because it is 
not promised to ex|»eiid a dollar of it in that way. It is 
true that it is promised to s|M*nd a pert ion of it in |Miying 
Mr. Campbell, the guardian, $755.47, the balance which 
he claims, and this represents the past support and 
maintenance of these infants. Un inquiry as to the 
order of this Court for an allowance to these infants.

1890.

In n Stuck ■ 
Estate.

Harkor, J.
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1896. it was told me that Mr. Justice Palmer had made one 
~i%tertkbn'h allowing #466 a year for the purjiose, and I felt if Mr.

'— Campbell had on the faith of this order Incurred the 
Barker,j. liability- and made the expenditure, all possible assist­

ance should In* given him in securing it. 1 have, how­
ever, never been able to get that order from the guar­
dian or anyone else. It is an order said to be signed by 
Judge Palmer himself. I have, however, been furnished 
by the stenographer with a copy of the proceedings on 
the 3rd. 8th and 16th days of May. 1890, and of October 
3rd and 19th, 1891, the several times when this matter 
was before the ( ’ourt. It is precisely what
order was made in May, but from the discussion which 
took place, it is evident that there never was any inten­
tion whatever of making any order allowing more than 
the net income for tin* support of these children. By 
the stenographer's report of what took place on October 
19th. 1891. it appears that Mr. Fotheringham was relieved 
of his guardianship, his account allowed, and Mr. Peter 
('amplH‘11 was ap|M>inted guardiar of the |>erson of Alex­
ander MrL. Kteen. A motion was then made by Mr. 
Coster, who was counsel for trustees, that the art income 
of the estate be paid to Peter Campbell by the trustees 
for the education and maintenance of tin* infants until 
further order of the Court, pud the report then says, 
“and then it will be in the discretion of the trustees."

Mr. Trueman, who seems to have been present as 
counsel for Mr. Campbell, then said: “I will consent 
that the words In* words of limitation at present, until 
further order, and that the trustees be confined to the 
income of the estate.” To this the Judge assented, and 
directed an order to In* drawn up in these terms. It 
seems almost impossible that any order allowing any 
specific sum or anything beyond the net income for the 
infants' maintenance can have ever been made. It must 
be remembered that the title to these lands was not in 
the infants; it was in the trustees, and the guardian was 
only entitled to get |s*r year what the infants were en­
titled to get. and they were not entitled to receive more 
than the Court ordered them, or what the trustees might 
allow them in the exercise of any |s>wer given by the

08631530
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will; for with that it does not eeem there was any in- 1890. 
tention to interfere in any way. If the order of the unmoor*
f’ourt was what 1 assume it must have been, the in- '__
debtedncHs to Mr. Campbell should never have existed 
—at all events it is not due to any order this Court has 
made. If it is the result of any agreement or arrange­
ment with tile trustees themselves in the exereise of 
any discretion they may have under the will, the matter 
must be settled between Campbell ami them. There is 
another serious objection to this application. These 
infants have separate interests in this trust fund; and 
the |M)wer to the trustees to use the vapltal for the 
child's maintenance is only as to the share of the par­
ticular child. One child might require It and the other 
not. It was never the testator's intention that the 
whole capital should go to the support of one child. In 
ally stii’li application as this the terms of the trust must 
not be disregarded; and it would be a separate inquiry 
as to the requirements of each infant. 1 am now. how­
ever, not only asked to disregard all that, but after the 
exiM'iiditure lias been all made on the infants" account, 
and tile question all settled two or three years ago, to 
decide that It is now necessary for these infants' sup|sirt 
that the money which some one else determined two 
years ago was necessary should be paid. As to the 
other debts incurred by the trustees, I assume they art- 
fur expenditures on the trust property, though it is not 
so staled. Tile section under which this application 
was made is not applicable to such a cast-. If flit- trus­
tees, in the administration of their trust or the 
ment of the trust estate, require the advice of the Court 
ftir their protection, they art- entitled to It in a case 
properly stated for tin* purpose. And I see no substan­
tial difference between an expenditure by the trustees 
in repairing the trust property or in educating anti sap 
potting a iihIiii qnr Irimt, where as trustees they have 
|s)wer , and It is only a question of accounting
and showing that the trust money has been properly 
expended.

This application Is refused.

41
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ROGERS, ET AL. V. THE TRUSTEES OF SCHOOL 
DISTRICT NO. 2 OF BATHURST.

Common School» Act—Sectarian education—Employment of member» of a 
reliyiou* order at teacher»—V»e of reliyioiudre»»—lleliijioui inatruction 
before and after »chool hour»—Practice—Itreach of duty by public officer» 
—Form of »uit—Information—Amendment of bill.

It is not 'ft violation of the pro> isions of the Common Schools Act of 
New Brunswick against sectarian education in the public schools for 
school trustees to employ as teachers sisters of a religions order of 
the Roman Catholic Church, and permit them while teaching to 
wear the garb of their order.

The fact that such teachers contribute all their earnings beyond what 
they use for their support to the treasury of their order for reli­
gious purposes does not affect their right to be employed in the 
public schools of the province.

The holding in a school room before and after school hours of Roman 
Catholic religious exercises by a teacher who is a sister of a religious 
order of the Roman Catholic Church for the benefit of Roman 
Catholic scholars does not render such school sectarian.

A suit to restrain public officers from the commission of wrongful acts, 
in breach of public trust and which injuriously affect the public 
as a whole should be on behalf of all the public and by information 
by the Attorney-General ex relatione.

A bill may be turned into an information by the Attorney -General by 
amendment upon his consent being obtained.

The facts in this case and argument of counsel fully 
appear in the judgment of the Court.

Argument was heard December 10th, 11th and 12th, 
189ft.

C. X. Skinner» Q.C., and (}. W. Fowler, for the 
plaintiffs.

L. A. Cam;/, Q.C., and R. A. I Mir lor, for the de­
fendants.

1800. March 17. Barker, J. :—
The bill in this case alleges that the plaintiffs, Wil­

liam Rogers, Andrew Norman DesRrisay, Thomas Ed­
win Carter, John Alexander and Samuel Gammon, an» 
seized in fee as joint tenants of a lot of land in the town 
of Bathurst, in the county of Gloucester, and that they
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hold the same in trust for the sole use of Fowler Loyal 1690. 
Orange Lodge, No, 1211, and to permit that lodge to use nouns», « at. 
and possess the said land, and to erect a building there- T««T.umu 
oil, to he used as an Orange hall or otherwise as the D.N-nut-i No.8 
lodge might determine. That a building was erected " —-“*T
on the lot, which is used as proposed. That the defend- lllul“r'J 
ants in the vear 18911 made an assessment upon the 
school district No. 2, to the amount of #1,6(19 for district 
school purposes, of which sum #19.89 was laid and levied 
on the land held by the plaintiffs. That in the year 1894 
tile defendants made a further assessment for district 
school purposes upon the said district for the sum of 
over #1.999, of wdlieh sum #19 was laid and levied oil 
tills lot held by the plaintiffs. That there are over fifty 
ratepayers in the district, of which a small majority are 
llonian Catholics, though the largest amount of assess­
able property in the district is owned by Protestante.
That the defendants, for a period exceeding five years, 
have conducted the common schools In district No. 2, 
and enforced the assessment laid on the ratepayers for 
that purpose, and that they intend to continue conduct­
ing the schools and levying the assessments necessary 
for the purpose in the future ns they have during the 
|«1st live years. The bill in the 8th, 9th and ltltli sec­
tions alleges that the defendants have not, during the 
past live years, conducted the schools as non-sectarian 
schools, that they are not now so conducting them, and 
that it is their intention to continue to conduct them as 
sectarian schools. In section 14 it is alleged that during 
the |«iat live years and upwards, the defendants con­
ducted and maintained the schools of the district “ in 
the interests of the Roman Catholic Church, 
and for the purpose and with a view and in 
tention to promote and secure the prosperity of 
tile said the Roman Catholic Church, and as­
sist In the spreading, maintaining, inculcating 
and securing the supremacy of the teachings of the 
religion and doctrines of said church, and imbuing the 
minds of the children of Protestant parents being 
taught in said school district No. 2, in said schools, with 
the doctrines, policy and teaching of said church, and
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__1896. to bring the children of such Protestant parents under
koobm, et ai. tht* influence of the religion, doctrines and modes of 

tbp.tki htf.kh belief taught by the religious teachers and priests.
op School ... , ... 1 ’

district n<» ü < a ml ecclesiastics of said church.” Ill the 10th
op Bathurst. . ' . , , ,

----- section it is alleged that the defendants are now con-
Barker, j. ducting these schools for the same purposes and with the 

same intention as is set out above; and in section 16 it 
is alleged that the defendants pui*|>ose and intend to 
continue conducting and maintaining these schools for 
the same purposes and with the same intention. The 
bill then goes on to allege specific facts to show how the 
schools have been and at present are carried on as sec­
tarian schools. These will necessarily be more fully 
stated when 1 come to deal with the evidence, but they 
may be briefly stated thus: (1) The renting by the de­
fendants of the convent school-house from the Bishop 
of Chatham, which building it is alleged “is a sectarian 
school-house and sectarian building, built by the eccle­
siastical authorities of the Homan Catholic Church for 
the piir|H»ses of promoting the interests of the said 
church and teaching therein the religion and doctrines 
of the said church to such pupils as may attend school 
therein,** and it is alleged in this connection that Protes­
tant parents are compelled to send their children to 
those schools taught in the convent school-house, or 
otherwise provide for the education of their children at 
their own expense in addition to paying their school 
taxes. fill The employment by the defendants, 
at the instance and request, as is alleged, of 
the Homan Catholic Bishop of Chatham and 
other ecclesiastics of the Homan Catholic Church, 
of Sisters of Charity as teachers in these schools, 
which sisters, it is alleged, “ are a body of per­
sons and an 1 order ’ in connection with the Homan 
Catholic Church, and part of such church for the pur­
pose of teaching the religion of said church, set apart 
and separate from the world in all senses except for 
teaching, and it is the duty of said sisters, under the 
guidance of the rules of this order and the ecclesiasti­
cal authorities of said church, to teach both the ele­
ments of a secular education, and in connection there-

D7C
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with, and at the same time a religions education ns 
well," (3) The wearing by the sisters the garli or dress 
of their order while teaching “to denote their railing 
and connection witli the said Homan Catholic Church, 
and that they are so set apart and a part of the order 
so belonging to the said Koniau Catholic Church, and 
assisting in the leaching of the doctrines and religion 
thereof." (4| That these sisters are not known or called 
by their ordinary names, but “by names that designate 
them us a religious and teaching order in said church, 
and as a part of the intellectual force of said church foi­
lin' purpose of advancing, spreading ami maintaining 
the religion of the said Homan Catholic Church in said 
school district No. 2." |5| That the sisters, while em­
ployed as teachers, are subject to the control of the su­
periors of their order and the ecclesiastical authority of 
the priests and bishops of the Koniau Catholic Church, 
and that the teaching of the sisters is directed by such 
control and authority, (li) That the salaries paid to tIn­
sistera under their contracts with the defendants, 
though nominally theirs, in reality belong to their order, 
by whom they are maintained under the direction of the 
ecclesiastical authorities of the Roman Catholic Church. 
(71 That it was agreed by the defendants and the Homan 
Catholic bishop, when the arrangement for the employ­
ment of the sisters was originally made, that the llible 
should Is- excluded from the schools taught by them, 
and lliât in pursuance of such agreement tin- Itildc lias 
not been read. (8| That the defendants |s-i-mit tie- 
priests and other ecclesiastical authorities of the Homan 
Catholic Church to interfere in the conduct, teaching 
and management of the schools, and that “these schools 
are carried on under the supervision, dominance and 
will of the priests attending to and looking after the 
religious interests of the Homan Catholic Church in the 
school district.” till That the defendants permit tIn­
sist era to teach the religion of the Homan Catholic 
Church, and tin- prayers of that church, to Is- used and 
offered during school hours. The bill tlu-n alleges that 
the renting of the convent school-rooms, the alleged ar­
rangement with the bishop as to the exclusion of the
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Bible, iiud tin- employment of the slaters as teacher*, 
were all done with the design of maintaining sectarian 
teaching in the schools, and “ with a view,” as it is ex 
pressed in section 30, “ and for the purpose of inculcat­
ing. teaching, spreading and enforcing the religion and 
doctrines and teachings of the Homan Catholic Church.” 
It is also alleged 111 the bill that as a result of the 
manner in which these school* had, by the permission 
of tile defendants, been conducted, tlie l'rotestant child 
ren were not only prevented from attending them, but 
the Protestant ratepayers hud liven coni|M-lled to sustain 
a private non sectarian school in addition to paying tin- 
taxes levied on them. The s|s-citlc relief prayed for was 
as follows: “ That the defendants be restrained from 
renting said Homan Catholic convent school buildings 
for school purposes in said school district No. 2. and 
from conducting said schools, or any of them, therein: 
and from engaging and employing said ‘ sisters ‘ as 
teachers of said schools, or any of them, in said school 
district No. 2: and from allowing the doctrines and re­
ligion of the Homan Catholic Church being taught in 
said schools, or In any of said schools, in said district 
No. 2: and from allowing the prayers of the said Homan 
Catholic Church being used in said schools, or any of 
them. In said school district No. 2 during the school 
hours, and from conducting said schools, or any of them, 
in said school district No. 2 as sectarian schools, or In 
any way other than according to law."

It is unnecessary for me to refer particularly to the 
answer, for lieyond correcting some errors in the bill ns 
to the assessment and about which there is no dispute, 
it is simply a denial of the substantial facts put for­
ward and an allegation that the defendants are carrying 
on these schools according to law.

Before discussing the main questions involved in 
this case, there are two preliminary objections which It 
is as well to dispose of. It was contended that this bill 
should have been filed by the plaintiffs, on behalf of 
themselves and others In the same interest, and second, 
that the suit should have been In the name of the At­
torney-General rx rclutiune. As to the first objection,
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it is to be remarked Unit these plaintiffs have neither 
alleged nor proved any damage or invasion of right 
peculiar to themselves, and not common to all others 
holding tile same views ; and the averment of substan­
tial injury is not Unit the plaintiffs, but that the Pro­
testants had been compelled by the defendants' action 
to support a private sectarian school. I intimated on 
the argument that the objection, if well taken, could be 
met at the hearing by an amendment, and if the plain­
tiff's desire to amend they are at liberty to do so. /ferae 
Uinr S'il r ir Minimi Co. v. At mil (1).

Tile si rond objection is, I think, fatal to this suit. 
In Era a v. 7V/r CoroomHon of Aron 111), the M. B. says 
that w here then- is a public trust for the benefit of all 
the inhabitants, the proper form of suit In the event of 
a breach of trust is by an information by the Attorney- 
General at the instance of all or some of the ]s-rsons in­
terested in the matter. The whole of the money col­
lected by tile defendants for school purposes, and of 
which the ninoiiut paid by the plaintiffs is a part. Is held 
in trust for the whole body of Inhabitants entitled to 
school privileges in the district, and not for any particu­
lar number or class. Neither can It in- said that the 
Interests of the frown are not Involved. Considering 
the nature of the school regulations; tile powers and 
IKisition of the Hoard of Education by whom they un­
made, and the various other ways in which the rights 
and interests of the frown are involved in the adminis­
tration of the School Act ns called in question In this 
suit, and which will become more appan-nt ns the dis 
cussion proee»-ds, this rase Is one In which, in my opin­
ion. the Attorney-General should In- a party. There 
Is, however, I think, no objection even at the lien ring to 
convert a bill into an Information by the Attorney-Gen­
eral by way of amendment. If the Attorney-General 
consents. Cahlmll v. I’miliniii Harbour Hrclawolion 
Co. V«).

W L. R- 7 Eq. 847. (1) 29 Besv. 144.
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1800. If is, however, desirable for the convenient deter-
roukhh, ,t mination case by a Court of Appeal that 1 should

thk thi'htikb pass upon the fads and express mv <i m on the case
School * i.—

dih-ikict N».a upon its merits. Before doing so it will lie convenient 
OF Bathurmt. , ..... .---- to see upon what princi|de tins Court acts where an lii-

Harker, j. jum.fi,,,, restraining the action of a public body is asked 
for as here. In The Attorney-!#< ncral v. The Mayor of 
Xeireaxtlrupon-Tyne (4), Lind I < y. L.J., says: ** It has been 
decided that an action at law may be maintained 
against a municipal corporation upon a contract under 
its corporate seal, and that judgment in such an action 
may Ik* recovered against the eor|K>ration, even al­
though there may Ik* no funds or other property pnqwrly 
applicable to satisfy the judgment. On the other hand 
It is dearly settled that a cor|s>ration will in* restrained 
by injunction from misapplying its corporate property; 
and that a municipal corporation will he restrained from 
applying its borough fund to purposes not authorized 
by the Municipal Corporations Act or by some other Act 
of Parliament. The same principle applies to other 
funds obtained under the provisions of other Acts of 

for purposes ddined by those Acts.** See 
Attorney(leneivl v. Ax pin irai I t5); Attorney-fit m ml v. 
Mayor of Aonrich (<$l.

Now there is no difficulty here in determining as to 
the defendants' Intention, for they admit that it is their 
intention to appropriate the school funds in their hands 
in carrying on and maintaining these schools as they 
have done in the past, not wilfully or with any such im­
proper design as that with which the plaintiff's charge 
them in their bill; but because such a course is right 
and lawful. To t ■ the plaintiff's to succeed they 
must therefore establish, that tin* schools in question as 
they are being carried on are not non-sectarian schools, 
ami that in applying school funds raised by assessment 
on the projierty of plaintiffs ami other ratepayers for 
the siip|Hirt of such schools, they an» misappropriating 
these funds, and so guilty of a breach of trust. Then* 
are, of course, other considéra by which this Court

(4) 23 Q. B. D. 4U2. (5) 2 My. <fc Cr. 613. (6) 2 My. <fc Cr. 406.
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is governed in grunting or withholding the extraordin- 1896. 
ary remedy asked for. but these will In* dealt with more Hookk»,et at. 

eonvenieutlv later on. thethVstkes

1' mm the outline of the hill which I have given it imhtrict No.a
^ ok Hathumt.

will be seen that the defendants are charged with hav- ----
lug dont- «Il lliai they have done In reference to these lllrk,r' ' 
so-enlled convent schools in Hill hurst since 18110, 
renting the clnss rooms In the convent tniilding. employ- 
lug the sisters ns teachers, allowing the use of the 
rooms for religious exercises of a sectarian character 
before and after school hours, and other acts of a similar 
kind, with the deliberate design, as the bill states It,
“of inculcating, teaching, spreading and enforcing the 
religion, doctrines and teachings of tin- Homan Catholic 
Church,” or as Mr. Fowler, witli somewhat less for­
mality put It on the argument, with the of
using the School Act as a mere cover for currying on 
schools for religious teaching that would Is- In fact and 
effect completely under the control of the church and ill 
which the authority of the trustees would be a mere 
shadow while the substance remained with the priest.
I have given tile evidence on tills branch of Hie case tile 
most careful consideration, all the more so Is-cutisc I 
knew that tin- allegation in the bill laid been prepared 
by those to whom the facts In their minutest details 
niiisi have become known from the exhaustive Investi­
gation made in 180:1 by Hie prosent Lieutenant-Uovernor 
when a member of this Court, and 1 therefore assumed 
no evidence likely to sustain the allegation hud livcll 
overlooked. I do not know that It is material to this 
case whether any such design existed or not, provided 
no attempt was ever made to carry it into effect; or, if 

i, Hi.it it failed altogether in accomplishing its ob­
ject. I can only say that in my opinion the evidence 
entirely falls in proving any such design or intention as 
that alleged against the defendants, either on their part 
or that of any one else who took part In the trans­
actions. It is disproved by every witness put on the 
stand who had any knowledge of the subject and was 
questioned about it; ami unless I am to consider their 
positive assertions ns altogether overbalanced by sur-

4
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1800. rounding mid attendant circumstances I must hold thin 
roorhii. et aï part of the plaint ills' hill iiH disproved. What are these 

thkthvstf.kh circumstances? The evidence hIiowh that about the 
DnrrBicrNo.fiyear 1804 the Sisters of Charity—members of the same 
of hathvhnt. ()P(p.r jlH thorn* now in the employ of the defendants— 

Harter.j commenced teaching in Bathurst village, a district near 
to Bathurst town, hut separate and distinct from it. 
Though they resided in the village, they taught also in 
the town, occupying rooms in a building which had been 
purchased from one Baldwin, and been tilted up for the 
purpose. This arrangement continued until May, 1871. 
In the fall of that year, sisters of Notre Dame came 
from Montreal and took charge of these schools, and so 
< for about nineteen years, down to 1890, when
the present arrangement was entered into. Soon after 
Father Barry's appointment as priest in charge at 
Bathurst town, finding the then existing arrangements 
inconvenient, lie had additions • to the Baldwin 
property so that the sisters could reside there as well 
as tench. This projierty, originally an hotel, but now 
converted into a convent building and used for school 
purposes, is the building in which are tin» class rooms 
rented by the defendants. Previous to the passing of 
the Common Schools Act in 1871. and which came into 
force at the beginning of the following year, the legis­
lature had y made H|»crial money grants to assist
certain denominational schools—some sixteen in all are 
mentioned in the journals of the House of Assembly for 
1871—and among them are these Bathurst schools. 
These s|M*eial grants were then discontinued. Notwith­
standing this the Roman Catholic inhabitants continued 
to support their convent schools from 1871 to 1899, and, 
in addition, to pay the school rates levied on them 
yearly, for general school purposes under tin* Act. It 
is. of course, well known that tin» school law was dis­
tasteful to the Roman Catholic inhabitants of the pro­
vince. Its constitutionality was test(*d before the 
highest tribunals here and in England—assessments 
levied under it ii|h»ii Roman Catholic ratepayers in 
many instances could only be collected by resort to ex­
treme measures, and in many cases these assessments

7
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were sought to In» got rid of altogether. After the * 
of nineteen years matters had very considerably chang­
ed—the school system had become one of the permanent 
institutions of the country—its advantages were appa- 
rent in the increased and marvellously improved school 
accommodation on all sides, and in the efficient and 
marvellously improved methods of teaching. A moth/* 
rimnli has Imn-ii found in St. John, and other places 
similarly situated, whereby the advantages of the c 
schools were lteing enjoyed by all creeds apparently 
without friction. Besides this, the Roman Catholics in 
the town of Bathurst were finding the support of the 
conventual school in addition to their general school tax 
a somewhat onerous burthen—the Notre Dame sisters 
had insuperable objections to teaching under the School 
Act—their rules prohibited them even in their own 
schools from teaching boys, so these must necessarily 
go to the pubic schools; and. in addition to everything 
else, they demanded, in case they remained, a substan­
tial advance in salary. These facts and circumstances 
seem to me to furnish ample reason for supposing that 
the Roman Catholics of Bathurst then concluded that it 
was their wisest and |ierlinpa their only feasible course 
“to come in under the Act,” as the phrase goes, and 
place all the schools in the district under the control of 
the trustees. This would give some ninety additional 
children for whom school accommodation must be pro­
vided by the trustees, and if the grammar school build­
ing was insufficient for the purpose, it does not seem an 
unnatural thing that the class rooms in the convent 
building, rendered vacant by the change, should be 
rented for the purpose. Neither does it seem to me an 
unnatural thing that such additional teachers as might 
In- required should be selected from the Bisters of 
Charity, as was actually done. Vnlike the Sisters of 
Notre Dame, they had no h to teaching mixed
schools or teaching under the school law as some of 
them had been doing in Nova Scotia. Teaching was 
their profession, and their proficiency no one has called 
in question. The evidence, in my opinion, shows that in 
what was done in 1890, when the changes were made.
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there was an honcNt intention in nil who took part in 
making them to adopt the eeliool law, and strictly and 
sernpnlously to work under its provisions. At the same 
time it would be doubting the sincerity of the Itomun 
Catholics in what they had done during the previous 
nineteen years, to suppose that they were willing or for 
a moment intended to abandon any rigid or privilege to 
which they attached any Importance, provided it could lie 
secured and enjoyed without infringing the law or vio­
lating the regulations. If the law has been violated in 
any of its essential requirements, I see no reason what­
ever for supposing It to have been done intentionally; 
much less can I find in the evidence any warrant for say­
ing that such violation was but the natural result of the 
dishonest design with which the defendants and others 
are charged.

Tlie plaintiffs’ counsel at the hearing formulated 
nine propositions upon which they relied. These, with 
two or three exceptions, are substantially the same as 
tlie grounds put forward in the hill, and they contain 
the reasons why the plaintiffs say that these schools are 
sectarian schools. Now. what is a sectarian school? I 
should say. one In which the particular religious tenets 
of some sect are taught. Chief Justice l/Ciiliaril, ill the 
case of Nerada v. Unlink (7), says: “It is what is 
taught, and not who are instructed, that must determine 
the question. If the instruction is of a sectarian char­
acter. the school is sectarian.” Judge /Icon of the Su­
preme Court of Pennsylvania, in the case of tfpirr» v. 
Tin■ Tivamirrr. etc., of Uallitzin District, decided in 
IStti, says: “ Therefore any school established and con­
trolled by a sect which teaches or propagates the pecu­
liar or special doctrines of that sect is a sectarian 
school.” In Ed- parte Kniaml (8), the late Mr. Justice 
Fisher gives tlie following definition of a denomina­
tional school : “It is a school under the exclusive govern­
ment of some one denomination of Christians, and where 
the tenets of that denomination an- taught.” These 
definitions are, |ierhaps, not altogether exhaustive, but 
they are sufficiently so for the purposes of this dis- 
< usslon.

(') ni Nev. 38.Ï. (S) 1 Pur. 273.



NEW BRUNSWICK EQUITY REPORTS. 277'

The plaintiffs' first proposition Is that the defen- 189H. 
dnnts rented n building from the Ronmn Catholic au- r<s.i»«.««i 

thurifies which is known as a sectarian building—is t»- Tu.m. 
the home of the sisters and a part of the church Dnr»irr No 2

property, and as much a church building as a church ----
edifice itself. It is but right to say, not only as to l4tk*r'J 
the renting of these class rooms, but also as to some of 
the other matters complained of, It was not very 
strongly urged that of themselves they seetarianized 
the schools; but the argument was that they were 
parts of a whole scheme or general course of conduct 
and action which did produce that result. These class 
looms were held under a verbal arrangement from 
1890 to 1892, subject, I think, to a nominal rent. In 
1892 the defendants entered Into the following lease, 
which Is still In force:—

“ This Indenture, made this first day of September, 
in the year of our Lord one thousand eight hundred 
and ninety-two, between the Reverend Thomas F.
Barry, of Bathurst, in the County of Gloucester, and 
Province of New Brunswick, of the one part, and the 
Trustees of School District Number Two, of the Parish of 
Bathurst, in the County and Province aforesaid, of the 
other part. Witness-til, that the said Thomas F. Barry 
does hereby lease and demise to the said Trustees of 
School District Number Two, in the Parish of Bath­
urst, the three class rooms in the upper flat, together 
with the hull, stairs, and the entrance thereto, in the 
building In the Town of Bathurst, being an erection 
on the property formerly owned by the late Thomas 
Baldwin, and now in the custody of the said Reverend 
Thomas F. Barry.

•‘To have and to hold from the day of the date 
hereof from year to year, the said Trustees paying to 
the said Reverend Thomas F. Barry the yearly rent of 
thirty dollars.

“ In witness whereof, the parties hereto have set 
their hands and seals the day and year first above 
written.

“(Sgd.) THOS. F. BARRY, Pt. [L. 8.]
“(Sgd.) J. E. O’BRIEN, [Corporate Seal],

“Sec. School District No. 2, Bathurst.”
VOL. I. N.B.K.R. —19
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It is not suggested that In those class rooms there 
was anything Improper. The furniture belongs to the 
defendants, and these rooms are fitted up In all re­
spects as ordinary school rooms are. It is not easy 
to see how the name of a building, In a part of which 
are class rooms under lease to trustees of schools, and 
used for public school piirjioses, can render the schools 
sectarian. It is no mort* logical to say that schools 
like these In question are rx ncccwitute sectarian be­
cause the building in which they are taught is used 
like this Is as a convent, than it is to say that a school 
taught in a room fitted up for the purpose In a burn 
or a temperance hall Is ex nrn'Hsihite non-sectarian. 
Regulation 10 il cite from the Manual of 1892) provides 
for the leasing of rooms In a building, and enacts that 
they “ shall Is* under the su|s-rvision and control of the 
trustees, for school purposes, during school hours, and 
at such other times as the necessities of the school may 
require.” It is well known that the St. John Hoard 
of School Trustees have had under lease and In use for 
school purposes for many years a building owned by 
the trustees of the Leinster Street Baptist Church, 
and which Is, In fact, structurally a part of the church 
edifice itself. It has never been thought, so far as I 
am aware, that such an arrangement was not fully 
warranted by the regulation I have just cited, or that 
the peculiar tenets of the Baptist denomination were 
being day by day taught to the school children by the 
name, or the design, nr the use of the building within 
which they were assembled.

The second pro|K)sltion Is that the defendants em­
ployed the Sisters of Charity ns such, because they are 
Sisters of Charity and Homan Catholics, for church 
purposes, and to carry on the mission work of the 
church.

I can scarcely think that the mission work of the 
Roman Catholic Church in Bathurst was so carelessly 
or inefficiently looked after, under Father Barry's su­
pervision, as to require the aid of the trustees of 
schools, and Induce a misappropriation of trust funds 
for the purpose. It Is In no sense illegal to employ
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Charity 1(1(1 s

If they comply with the requirements of the law they i.uuik.,<iat

Barker, J.

are as much entitled to employment ns any one else. T«r thu«t«e» 

And, in my opinion, where a Sister of Charity is so nimucr No. 
employed, and discharges the obligation into which °r 11^“" 
she has entered witli the trustees, it is mere imper­
tinence in any Court to inquire whether she is or is 
not engaged in the mission work of her church at times 
when she is not engaged In school duties. As to any­
thing like mission work or actual sectarian or religious 
teaching in the schools during school hours, it is abso­
lutely and positively disproved by the teachers them­
selves and by every witness who was at all competent 
to speak on the |adnt. It seems quite beside the ques­
tion what the negotiations were which resulted In the 
employment of the teachers. Concede, if you choose, 
that their employment was directly due to the Influ­
ence of the lilshop of Chatham and those acting with 
him, what does it amount to ? If it be legitimate to 
employ sisters ns teachers, surely it cannot be wrong 
in any one to use his influence to have them so em­
ployed. The important question here is what they 
did while so employed. Did they impart sectarian 
teaching during school hours, or did they violate either 
the law or the regulations ? If not, what useful pur­
pose can be served by inquiring into all the previous 
negotiations or discussing whether, in entering Into 
their teachers' contracts with the defendants, they 
were influenced by this priest or that ? The contracts 
under which the sisters are teaching are in the form 
provided in Regulation 2, the Inst clause of which pro­
vides that both parties to the contract shall be in all 
respects subject to the provisions of the chapter of the 
Consolidated Statutes relating to schools, and any 
Acts in amendment thereof and in addition thereto, and 
the regulations thereunder made by the Hoard of Edu­
cation. If an action were brought by the teacher for 
her salary, what evidence is then- to sustain us a de­
fence that she had violated either the Act or the regu­
lations, or that she was teaching a sectarian school ?
I am unable to see any.



280 KIW BRUNSWICK EQUITY REPORTS. [VOL.

1896. The eighth and ninth propositions are similar in
Hoorkh, ft at. character to the second, and I can deal witli them more 
1..»™ appropriately here*. It is put forward a* the eighth 
district s. 2 point that the sisters were engaged bv the defendant*

---- through the church authorities and the superior of the
Barker, J. remained under their control, were supported by

tin1 order, and could not accept independent employment, 
hut their actions were subject to the direction of their 
su|M-riors. The ninth jsiint is, that Vroteutnuts have 
a rigid to send their children to any and all of the 
school* of the district without having them brought 
under the influence of Roman Catholic teaching and 
sectarian education, as they necessarily are In these 
convent schools.

No one will dispute the existence of the right of 
Protestante substantially as stated in this last proposi­
tion. It begs the whole , however, because
it assumes that the schools in question are sectarian, 
which Is the whole point in controversy. It appears 
by the evidence that the Kisters of Charity now teach­
ing are members of an order, the mother house of 
which is in Halifax. As a condition of membership 
they make certain renunciations of property, and of 
course agree to be governed by the rules made for the 
proper management of the- order and its affairs. The 
salaries received by them are devoted primarily to their 
support and maintenance; and any surplus goes into 
the general treasury of the order; and where then* is 
a deficiency the same treasury is drawn on to make it 
up. These facts were dwelt upon at some length as 
exemplifying how completely these sisters were under 
ecclesiastical control, and how little under the control 
of the trustees. The obvious answer to tills is that 
by law tin- trustees have precisely the same control 
over them as over any other teachers; anil the church 
authorities do not have, nor do they assume to have 
or exercise any control over these teachers as to their 
school work. In what possible way can the ultimate 
destination of a teacher's salary, or Its jiossible appro­
priation for religious uses, sectarian In their character, 
render the school taught by such teacher a sectarian

6636
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school ? lu the case of lli/suni/ v. tjallitzin tiououfA 1896. 
Sellout District it al (V), cited at the argument—a case rookhi, o«i 
identical with this in all Its material features—the Tim truth » 
Court say:—“ Nor does the fact that these teachers Dur»ict n... a 
(Sisters of St. Joseph) contribute all their earnings be- ° * 
yond their support to the treasury of their order, to 
be used for religious purposes, have any bearing on 
the question. It is none of our business, nor that of 
these appellants, to inquire into this matter. Ameri­
can men and women of sound mind, and twenty one 
years of age, can make such disposition of their sur­
plus earnings as suits their own notions. We might 
as well, so far as any law warranted it, inquire of a 
lawyer, before admitting him to the bar, what he in­
tended to do with his surplus fees, and make his an­
swer a test of admission."

The plaintiffs also attach much importance to the 
defendants' action in reference to the school accommo­
dation provided in 1890, as indicating a design to make 
concessions to the Homan Catholics wholly unwar­
ranted, and involving the district in unnecessary ex- 
l>enae. It is said that the grammar school buldiug 
was sufficiently large to accommodate all the school 
children; and, with perhaps one additional teacher, the 
whole work could have been easily done. More than 
that, it is alleged that the class rooms in the convent 
building are not, as the trustees knew when they leased 
them, up to the requirements of the regulations in the 
height of ceiling and other particulars. I am not con­
vinced that the grammar scliol building is ample for 
the purpose, but if I were, I should not consider it the 
province of this Court to supervise the action of the 
defendants in any such particular. At all events, the 
circumstances would require to be very exceptional in
their character to warrant it.

It Is the spirit and policy of the school law that 
all such matters should be In the discretion of the trus­
tees under the Board of Education. The ratepayers

(II) 161 Peim. St. 029.
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1800. who provide the money have ample means of protect- 
Kooua,•!«I ing themselves against unnecessary extravagance, and 

THiTsburr.»» are not likely to be very slow in adopting them. The 
DimKT% 2 occupation of the two buildings—the teaching of the 
of BVTBVUI.T pnrn]j(,| gra,i(.K ami the general arrangement, have the 

n«rkor.j. sanction of the Chief Superintendent; and so far as the 
expense is concerned, the defendants' action has re­
ceived the approval of the ratepayers, and the trus­
tees, who incurred it, have been re-elected. Of the 
three trustees, two are Roman Catholics, and ope a 
Protestant—an apparently fair arrangement for a popu­
lation alunit two-thirds Roman Catholic. The plain­
tiffs, however, find even in this a ground of complaint; 
and it is asserted that Mr. O'Brien, the Protestant trus­
tee, and who has been for some years past Secretary 
of the Board, was a mere tool In the hands of Ills col­
leagues and their friends—clay in the hands of the pot­
ter. Mr. Skinner speaks of Mr. O'Brien “as a Pro­
testant or a Catholic as he may be wanted to act, or 
as he wants to act himself—a gentleman of character 
and shrewdness, who acts with a semblance of doing 
justice to the Protestants when he is simply assisting 
the Catholic majority on the Board of Trustees to han­
dle matters just as they please." Evidence was given 
as to Mr. O’Brien's history.' It seems he was horn a 
Roman Catholic, but afterwards became a member of 
the Church of England, to which church he still be­
longs; his wife is a Roman Catholic, and of his six 
children onc lmlf is Roman Catholic and the other Pro­
testant. One would sup|iose that a gentleman whose 
religious balance was so admirably adjusted had espe­
cial qualifications for a position in which the rule of 
the road required such strict observance:

“ Steer straight as the wind will allow ; but be ready 
To veer Just a point to let travellers pass.

Each sees his own star—n Stitt course Is too steady 
When this one to Meeting goes—that one to Mass."

It is quite possible that Mr. O'Brien may have 
made mistakes, and In some resjs-rta disappointed the 
expectations of many of the ratepayers, but these are 
questions between him and them with which this Court
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has no right to interfere, unless, as an officer of the 
defendants, he has committed them to some unlawful 
act or course of action.

The third, fourth, fifth and sixth points, which re­
late to the religious exercises in the schools, may be 
stated under two heads:—(1) That the schools are sec­
tarian by reason of the religious exercises immediately 
before the opening of the school in the morning and 
immediately after the closing of the session in the after­
noon: and (2| because, by defendants' |H-rmission, these 
particular schools are closed on certain holy days of 
the Roman Catholic Church—not regular holidays as 
fixed by the regulation. The facts which bear upon 
the first jsiint an* these:—Previous to November, 18113, 
Reg. 20, sec. li, provided as follows:—“ The hours of 
teaching shall not exceed six each day, exclusive of at 
least an hour allowed at noon for recreation.” The 
sisters, as well as the defendants, construed this rule 
as meaning that the main hour was not one of the 
school hours, and ndigioiis exercises were, therefore, 
liermissible during that hour; and us a fact, catechism 
was taught at the noon hour. To n-rnove all doubt 
on the question, the Hoard of Education, on the 10th 
November, 18113. amended this section by enacting that 
the term “school hours" should include all the time be­
tween the opening and. close of the school for the day. 
The noon teaching was then discontinued, and was not 
in practice when this suit was commenced. How this 
religious teaching is conducted is described by Sister 
Mary Stephen in her evidence. She has been teaching 
in the school since 181)1. She has charge of the pri­
mary department ; tenches the first and second grades : 
has a mixed school, the children varying In age from 
five to eight years, of whom a small number are Pro­
testants. Her school hours extend from 9.30 u.m. to 
3 p.m. She says that she takes the Roman Catholic 
children Into the class room for instruction from about 
ten minutes to 9 until the school bell rings at 9.25 nr 
9.30, when all the children come In, the roll Is called, 
and the school work for the day begins. When the 
afternoon session closes at 3 o’clock, the Protestant
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1880. children leave. About ten minutes are then spent by 
Ho,.kii,, «1 at. the Konian Catholic children in the repetition of tbi 
ru TBi'iH'i Lord's Prayer or other prayers taken from the Homan 
dwthictn . z Catholic prayer book. By Regulation 23, section 8, it 
or ubvimv. ,s ma(|(, t|lv duty 0( the teacher, “subject to the ar- 

berker, j. rangements of the Board of Trustees, to see that the 
school house is kept in proper order in respect of 
cleanliness, neatness, heating and ventilation; and es­
pecially that the school room is ready for the reception 
of pupils at least twenty minutes before the time fixed 
for opening the school.’’ It was contended that the 
occupation of these class rooms for the half hour lie- 
fore opening the school In the morning was a direct 
violation of this regulation, because it is impossible 
that the teacher can perform the duty thereby imposed 
upon him, of having the room ready for the reception 
of pupils twenty minutes before the time fixed for open­
ing the school, without having the right to occupy the 
room for the purpose, which the use of It by the sis­
ters prevented. More than that, it is said that by a 
fair construction of the regulation, any pupil has the 
right of entering the room at any time during the 
twenty minutes before the o]>cning of the school, which 
Protestant children are prevented from doing by the 
Roman Catholic religious services going on there at 
that time. It is Impossible to expect children to ar­
rive at school on scheduled time, as one expects a rail­
way train to do; and It was argued that this regula­
tion recognized that fact, and the provision of the 
twenty minutes was made to meet it. I do not feel 
called upon to express an opinion on this point for 
reasons which I shall presently state, though I must 
confess to having been much Impressed with the plain­
tiffs' argument. The bill in this case does not ask for 
relief in consequence of the infringement of a regula­
tion or In consequence of the school property-being used 
by defendants’ permission, for illegal purposes. There 
is no such allegation in the bill. The sole ground put 
forward is that the schools, as carried on, are sectarian, 
and in endeavoring to establish that proposition the 
plaintiffs put forward, among other things, this viola-
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tion of tile regulation and improper use of the class 
rooms ns rendering tile schools sectarian. I can un­
derstand how it might he contended that the use of 
school property for any purposes other than school pur- 
poses is Illegal prr nr. quite irrespective of any effect 
on the schools. That |silnt, however, does not arise 
here, for the use of the class rooms for the purpose of 
religious teaching is only questioned, and its legality 
denied, because such use renders these convent schools 
sectarian schools. The argument Is simply this—that 
the- Roman Catholic religious teaching prettied to the 
school work In the morning and affixed to It in the af­
ternoon, virtually and practically la-come part and par­
cel of the school work for the day, and thus sectarian- 
ize it. I cannot state the contention better than by 
an extract from I)r. Inch's evidence, given in Ills exami­
nation by Mr. Skinner:—

“ Q. When It comes to your knowledge that the 
school rooms are used Immediately before and Imme­
diately after the 0|>enliig and dismissal of the school 
respectively for the pur|a>se of teaching the doctrines 
of some particular church, whereby the children of any 
other church must either be brought under that teach­
ing, and the Influence that it inculcates, or be sent 
away, Is It allowed to go as a matter of right hv .the 
Hoard of Education ?

“ A. I wish to say that I have no disposition to 
evade at all in regard to this matter. I may say this: 
that as Superintendent of Education, 1 have not 
thought it my duty to prohibit the use of a school build 
ing for religious meetings, or other moral meetings, 
after the close of school hours, provided that the trus­
tees unanimously consented to the use of the building 
for such purposes. As a matter of fact, throughout 
the whole Province school buildings are used for hold­
ing religious meetings, political meetings, and temper­
ance meetings, in various places, and I have not thought 
It my duty, even If I had the authority to do so, to 
interfere In such cases as that, and so It would be in 
the case of the teaching the Roman Catholic catechism.
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I would not feel, after school hours, that it was my 
duty to interfere.

“ Q. Take, for example—supposing a building is 
used for a school, and the school is dismissed at 4 
o'clock, and after that hour, and what Is generally the 
case when religious meetings are held in school houses, 
they have nothing to do at all with the pupils as such, 
or any connection with the school as such, would you 
not consider it a very different matter from a teacher 
sending away a portion of his or her pupils and keep­
ing the other portion as a continuation of the school, 
so to speak, and teaching religion ? Is there not a 
great difference in a matter of that kind ?

“ A. I do not see essentially there is a very great 
difference.

" <j. What do you mean by ‘essentially’?
“ A. If you called the meeting at 6 o’clock.
“ (j. For the public ?
“ A. For the public, or children, or any one who 

chose to go, essentially to my mind It does not differ 
from having the meeting at 4 o'clock for the same pur- 
Jiose—just on the dismissal of the school—to my mind 
it does not essentially differ.

“ (j. If you had sent away a portion of your 
scholars, and retained another |sirtion, does it not bring 
up to the mind of those sent away the thought that 
they are excluded from that which the other pupils 
get ? It must Inevitably bring that right up, does it 
not ? You would have to accede to that, I fancy ?

“ A. In the same way that they may be said to be 
excluded from a place of worship on Sunday or at 
other times. Their parents do not wish them to attend.

“ Q. Would you say that is just the same as if 
church on Sunday held at that school house and the 
children excluded from that ?

“ A. It differs from it in the fact that the public 
generally attend in the one case and they are not sup­
posed to attend in the other.

" Q. Is there not a marked difference In the mind 
of a child and must not the child be Influenced to either
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have an abhorrence of the religion they are sent away 
from ho an not to be taught It, or that they are ex­
cluded from something—some benefit—that they ought 
to reap ? One or the other must be brought to them ?

“ A. I think, naturally, few children would draw 
such an inference.”

After some Questions as to objective teaching, the 
examination proceeds :—

“ Q. Then the state of tilings described as existing 
here are very strong objective lessons from the teaching 
in connection with the school hours, although imme­
diately after ?

“ A. I think the pupils of more mature mind at any 
rate would be drawing inferenees no doubt—thinking 
something of the matter—calling their attention Jto the 
subject at least, no doubt about that.

“Q. When these things (it must from the existing 
state of things and circumstances we are talking about) 
arise in the presence of the pupil, so to speak, must 
they not so far as the particular pupil Is concerned turn 
that school Into a sectarian school as contra-distin­
guished from a non-sectarian school ?

‘‘A. I do not think that follows.
“ Q. Why not ?
“A. Because I draw a distinction between the work 

done up to the dismissal of the school and whatever 
may take place after that. The question, as I under­
stand It, Is, * do I think that the allowing of religious 
instruction lifter school hours would make the school 
a sectarian school ? ’

“Q. No—(Question repeated).
“A. I would have to answer that in the negative 

from my standpoint. 1 think the very fact that there 
is a distinction drawn that some of the pupils at the 
request of their parents remain and others do not re­
main at that time, would tend to emphasize the dis 
tinctiou of religious belief in the community no doubt, 
but the fact that they are not allowed to give this re­
ligious instruction until after the school hours have 
closed would emphasize the fact that It is forbidden 
and that it Is no part of the school work at all.
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" Q. In not that to that extent a mere evasion ot 
the non-sectarian principle of the School Act T

“A. I do not think I can answer that question. 
Of course it nppcars to tne that you Ignore altogether 
the fact that certain compromises were made to meet 
individual views, and for what was supposed to be the 
general good, and would stand squarely perhaps upon 
all the original principles of the thing, there might be 
some question raised, but to my mind, under the 
(School Laic and the Reyulationn an thru ixint to-dug, 
it in not reijurded by the Hoard of Education an an réu­
nion at all■ 1 could not answer that question other­
wise.”

At another part of the examination the question 
is asked:—

“ Q. I do not object to the school houses being used 
for political or religious meetings in the usual way ; 
but what we do object to is that the Protestant pupil 
is brought up to the verge of Catholic teaching and then 
told to go away, and we say, that impresses the child 
that It is something horribh—that is not intended, but 
that is the effect, we say, of telling him to go away— 
and if he has confidence in his teacher, does not that 
exclusion of him from something, have effect upon 
him as being an exclusion from some benefit, or other­
wise, and tend to destroy the intellect of the child with 
reference to its future aspirations, and so on ? ”

“ A. I do not agree with you."
It is evident from this that the Hoard of Education 

are not only fully conversant with these grounds of 
complaint, but that they do not consider the religions 
teaching outside of actual school hours as involving I 
violation of either the law or the regulations, or as 
in any way having the effect attributed to It by the 
plaintiffs. This Hoard, conqiosed as It Is of the tlov- 
ernor. the Executive Council, the Chancellor of the 
University of New Brunswick, and the Chief Hu|>erin- 
tendent of Education, Is Invested with the fullest pow­
ers under the School Act. As the late Chief Justice 
Ritchie. In Ex parte Renaud (10). says:—“ It, on behalf 

(101 1 Pag. 273.
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of tin* inhabitants of the Province at large, is responsi- 1896. 
ble for the general working of the system.’' 1 should nos»is, « «i 
require a verv elenr case before restraining the defen- Th« t»u.tihi 

dants from continuing n practice which haw the appro- imstbictno 2
ok Batmubit

val of the Hoard of Education, especially when its de- ----
termination involved distinctions so subtle and refined 
as many of these suggested by Mr. Skinner in the ex­
amination, from which I have just given extracts. The 
legal question to be decided is this: Are the schools 
converted from non-sectarian to sectarian schools by 
the religious teaching before and after school hours ?
Tile use of the class rooms for the purpose and the al­
leged violation of Regulation 2.1, are but evidences of 
that fact. It seems to be conceded that no sucli result 
would follow if a substantial period intervened between 
the school hours and the closing of the religious teach­
ing in the morning and its commencement In the after­
noon. Is not this distinction almost too refined? The 
hours for opening and closing the schools are fixed and 
well known; and children of fourteen years of age and 
under, who are sufficiently astute to acquire a know­
ledge of the distinctive teachings of the Roman Cutholic 
Church, by the method suggested, are certainly entitled 
to be credited with knowing the precise time at which 
they are expected to be at school in the morning, and 
the precise time at which they are at liberty to leave in 
tile afternoon. Having tills knowledge, I am unable to 
see how a child by seeing some of his fellow-scholars re­
main for religious teaching at the close of the school 
while he is at liberty to go away, can lie In any mon- 
danger of thereby imbibing Roman Catholic doctrines, 
than If he saw the same scholars going to the same room 
for the same purpose an hour Inter. What jieylod of 
time is the Court to fix between the closing of school 
and beginning of prayers, at which the sectarian influ­
ence ceases and tin- prayers become innocuous? Regu­
lation 22 gives to any teacher the privilege of opening 
and closing the dally exercises of the school by rending 
a portion of Scripture lout of the common or Douny ver­
sion ns he may prefer), and by offering the Lord’s 
prayer; but no teacher can compel any pupil to be pro-
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sunt at these exercises against the wish of his parent 
or guardian. Now this Is something authorized to be 
done in school hours, and part and parcel of the daily 
school work. Hup|H>se a Roman Catholic teacher In the 
exercise of this privilege reads the Douay version, and 
the Protestant pupils withdraw, or a Protestant teacher 
reads from the common version, and the Roman Catho­
lic pupils withdraw, the sectarian Influence—whatever 
It may amount to—la to my mind, much more marked 
than in the case of Protestant pupils at the dose of the 
school for the day, going home and leaving their Roman 
Catholic fellow-pupils In the class to be instructed In 
their catechism.

I come now to the sixth ground relating to holy 
days. The facts bearing on this point are as follows : 
During the school year there occur three church festi­
vals—Ascension Day, Corpus Chrlsti, and one other 
which, I think, was not mentioned. These are, accord­
ing to Roman Catholic rules, holy days of obligation. 
The sisters, as well as the Roman Catholic children, 
were therefore under a duty to attend religious services 
on these days. To meet this difficulty the trustees con­
sented, so far us the convent building schools were con­
cerned, that on these three days they should be closed, 
and three Saturdays—not teaching days—substituted 
In their place. This course the defendants justify under 
Regulation L’O, subsection 3. That regulation provides 
that all week days, except Saturdays and some s|>eeini 
days mentioned, are teaching days; and by sub-section 
3 It Is provided that the Hoard of Trustees are author­
ized, under certain circumstances, to change teaching 
days into liolldays, and to require the school to be kept 
in operation on Saturdays Instead. These circumstances • 
are (a) to allow a teacher to visit another school; (ft) the 
Illness or other unavoidable absence of the teachers; 
(r) other extraonlinary circumstances which may render 
the substitution desirable or necessary in the. jwlyment of 
the Board of Trustees. It is said that extraordinary cir­
cumstances diil exist whiclt justified the defendants in con­
senting to these substitute days. The circumstances are
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these : A very large majority of the children attending lHflti. 
these schools are Roman Catholics, and while the teachers Room, n ai. 

might be compelled to teach, if required to do so by the thi TiomM 
trustees, the children of Roman Catholic parents would not I>lrr!!IOT 1,0 *
have attended. It was, therefore, thought better to use the ----
substitute days, when all would attend. Resides this, 
it was said that under section IS of the Act, the amount 
apportioned to the trustees is based upon the average 
number of pupils In attendance at each school as com­
pared with the whole average number of pupils attend­
ing the schools of the county, and the length of time In 
operation; and if the teachers were coniiielled to teach 
on these three holy days to but a small percentage of 
pupils, the large majority of scholars would not only 
lose three days" schooling, but the average for the pur­
poses of section 15 would be materially reduced.

The point is not put forward in the bill as a ground 
for holding the schools sectarian, or in any way as a 
cause of complaint; and I think in strictness Mr. Cur- 
rey’s objection to my considering It should prevail.
There is, however, nothing in it. I am not sure that the 
regulation was Intended to provide for a change like 
this one, practically permanent in its character, and thus 
amending the regulation so far as tills Bathurst district 
is concerned. No doubt the change was made to meet 
the wishes of the Roman Catholic majority on a religi­
ous question. It lias, however, much to be said in its 
favour—it in no way impaired the efficiency of the 
schools—it in no way altered their character. At most 
it is a matter of administration which must be left to 
the defendants, under the supervising power of the 
Board of Education.

1 pass on to the seventh ground, in which it is al­
leged that the schools in the convent building are sec­
tarian because the sisters wear the distinctive garb of 
their order during school hours.

It is not denied that Regulation 21 in terms meets 
this objection; but it is said that this regulation is ultra 
vire», because, In permitting the garb to be worn, it is 
permitting that which renders the school sectarian.
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It may b<- assn mod that this view Is not in accord 
with that of the Hoard of Education, or else the regula­
tion would never have been made or allowed to exist for 
so many years. I confess that I am wholly unable to 
concur In the plaintiffs' view on this Question. The garb 
is the ordinary dress of a sister, the same as the uniform 
>f a soldier is Ills, or the dress of a bishop is his. It Is 
not worn in school for the pur|sise of teaching anything: 
it had Its origin in a desire for neatness, simplicity and 
economy. 1 know of no law in force in this country im­
posing any limitation whatever upon a man as to the 
style of male attire lie shall adopt, or upon a woman ns 
to the style of female attire she shall adopt, provided 
always It be modest. To hold that the ordinary garb 
worn by a Sister of Charity, while engaged 111 teaching 
a public school, converts that school into a sectarian 
school, is in effect either to exclude her from being a 
teacher altogether, or else to deprive her of the right 
while teaching of wearing her usual dress. In my opin­
ion there is no warrant for either the one or the other. 
What particular dogma of the Homan Catholic Church 
is taught a child simply by the dress of a Sister of 
Charity. If the child eventually arrives at the conclu­
sion that the teacher is a Sister of Charity and a mem­
ber of the Homan Catholic.Church, that is a mere fact 
which might have ls-en made known to her ut the out­
set. one would think, without jeo[uirdising the child's 
own views. I concede great |Miaalbllltlea to the system 
of teaching by object lessons, but to ask me to hold that 
the sectarian doctrines and tenets of the Roman Catho­
lic Church are being inculcated in the minds of Pro­
testant school children simply by their looking u|h>ii 
the garb of the sister who Is teaching them, is asking 
much more than my belief In the system will warrant. 
In s|H‘itkfng of denominational schools and the exclusion 
from school libraries provided under the Parish HcIkmiIs 
Act, of all hooka u|sin controversial theology, Mr. Jus­
tice Finlirr. in K.r parte Hniiiml (11), says: " What sort 
of denominational school would that be, where the

111) 1 Png. »t p Î7H.
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master wimlil not be aided in Ids dogmatic tencliing by _ 180(1. 
the writings of men of bis own" faith?” Room». « at

One can with more point ask, what sort of a sec- 
tariau school would that be where the teacher’s dress is u^Iutbcm’i‘ 
the only text book? In my opinion, however, the vali- ,
dity of this regulation is practically settled by authority.
The original regulation dealing with this subject differed 
materially from the present. Originally the regulation 
provided “ that symbols or emblems distinctive of any 
national or other society, |sditical party, or religious 
organization, shall not be exhibited or employed in the 
school-room, either in its general arrangements or exer­
cises, or nil tlic lit moil of mill tnirln r nr p/ipi/." Tile pre­
sent regulation is as follows: “ Symbols or emblems dis­
tinctive of any national or other society, political party 
or religious organization, shall not be exhibited or em­
ployed In (lie school-room In its general arrangements 
or exercises: bill nothing herein shall Ik- taken to refer 
to any peculiarity of the teacher’s garb or to the wear­
ing of the cross or other emblem worn by tile mem tiers 
of any denomination of Christians or temperance organ­
izations.” The original regulation was in force In 1873, 
when /v’.c iinrti l{i niiiiil was decided. In that case the 
constitutionality of the Common Schools Act was 
attacked; and one of the'grounds was that this very 
regulation took from Homan Catholics a right or 
privilege which they enjoyed under the Varisli Schools 
Act. then by rendering it invalid at least to that extent, 
by force of the educational clauses in the British North 
America Act. Though the point for determination then 
was tin- validity of the Act, and not the validity of the 
regulation made under the Act, the discussion covered 
both. As to the regulation, the late Chief Justice 
Ifitcliir. In delivering the judgment of the Court, says 
tl Pug. 290): “It may 1m- that the Hoard of Education 
have disregarded the general policy of the Common 
Schools Act, and interfered with the rights of teachers,
| si rents and children, in excluding from the schools alike 
teachers and pupils who may exhibit on their persons, 
in dress or ornaments, symbols or emblems distinctive

VOL. I. N.B r.R.—'JO
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1H0I1. of any imtiomil or otlit-r sooluty, |h>1 itii-al party or tvllgl- 
Rookhi, it mi. on* orgaiiir.ntioii; for however clear the right of the

t h* thiiith»» lloaril of Kilacatioa mav lie to make regalatloiiH neeea- 
m HCHOf'L - - -

d iiTMicr No a nary for tlit* good government and dim of the
h I BA I III Its ! ' . " ,

------ schools; to make arbitrary, restrictive regulations, as
Barker, j. dress or personal adornment of the teachers and

pupils, or which are calculated unnecessarily to inter­
fere with the feelings, national, social or religious, in 
matters not calculated to give any just cause of offence 
to others or to interfere with good order in the schools, 
is (piite another question. And while it is by no means 
clear to us, that any power exists in the Hoard of Educa­
tion under the Common Schools Act, by regulation, to 
deprive teachers, parents and children, of their rigid of 
access to the free schools of the country, to the support 
of which they and all others are forced to contribute, 
unless they submit to such regulation; and though the 
assumption of such a power of practical expulsion by 
the Hoard of Education raises a question involving im- 
portant and delicate rights—rights which in this land 
of civil and religious freedom, few may be willing to see 
infringed—or at any rate, raising discussions which 
must be unpleasant to those engaged in them, and cal­
culated to result in consequences which can scarcely fail 
to produce acrimonious feejiugs. and in the end be in­
jurious to the cause of free education, which we must 
presume the regulation objected to was intended to 
further; all we can say is, as the case stands, the regu­
lations are not before us in such a way that we can deal 
with them, and therefore we are not called u|kui to ex­
press any decided opinion as to their validity, because 
the constitutionality of tin* Act cannot, in our opinion, 
be affected by any regulations made under it, there lw*ing 
nothing unconstitutional in the Act itself that we can 
discover.”

It is very clear from tills language that the Court 
thought that regulation invalid, though the case as pre­
sented did not call for a decision of that particular point. 
Mr. Justice Finlirr thought the regulation within the 
powers of the Hoard of Education. As to the unwisdom 
of the board in passing it, all the members of the Court

3
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Kt'i'in to have been of the mime opinion, though, being a 1896. 
Question of policy, it was not a matter for their determi- Horn»»,oat. 
nation. The present regulation, which was pawnl, I th« Te’vmus 
think, in 1877, removes exactly the clauses which a OutrictNo.a 
majority of the Court thought rendered the original one ° 
invalid, and which all the Judges thought rendered it Herkcr'J 
unwise and impolitic. If a regulation be bad because it 
excludes from the schools as teachers those who wear 
religious emblems as part of their daily and ordinary 
dress, it surely cannot be a bad regulation which restores 
that privilege.

In the ease from Pennsylvania already cited (Hi/- 
mil!/ v. School District(, decided in 1894, the Court dis­
pose of this question as follows:

•• llut it is further argued that, if the appointment 
of these Catholic teachers was lawful, they ought to be 
enjoined from up|H-uring in tile school-room in tile habit 
of their order. It may be conceded that the dress and 
crucifix impart at once knowledge to the pupils of the 
religious belief and society membership of the wearer.
Hut is this, in any reasonable sense of the word, secta­
rian teaching, which the law prohibits? The religious 
belief of many teachers, all over the commonwealth, is 
indicated by their apparel. Quakers or Friends, (bu­
rnish, I lutihards, anil other sects, wear garments which 
at once disclose their in a religious sect.
Ministers or preachers of many Protestant denomina­
tions wear a distinctively clerical garb. No one lias yet 
thought of excluding them ns teachers from the school­
room on the ground that the peculiarity of their dress 
would teach to pupils the distinctive doctrines of the 
sect to which they belonged. The dress is lmt the an­
nouncement of a fact that the wearer holds a particular 
religious belief. The religious belief of teachers and all 
others is generally well known to the neighbourhood and 
to pupils, even if not made noticeable in the dress, for 
that belief is not secret, but is publicly professed. Are 
the Courts to decide flint the cut of a man's coat or the 
colour of il woman's gown Is sectarian teaching, Ix-runse 
they indicate sectarian religious belief? If so, then 
they can be called u|sin to go further. The religion of

01^836
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tin* teacher being known, a pure, unselfish life, exhibit- 
ing itself in tenderness to the voting and helpfulness for 
the suffering, necessarily tends to promote the religion 
of the man or woman who lives it. Insensibly In both 
young and old, there îh a isitlon to reverence such 
an out*, and at least to some extent, consider the life as 
the fruit of the particular religion. Therefore, irre­
proachable conduct, to Iliât degree, is sectarian teaching. 
But shall the education of the children be ' 
to those im n and women who are destitute of any religi­
ous belief? ... In the sixty years of existence of 
our present school system, this is the first time this 
Court has been asked to decide, as matter of law, that 
it is sectarian teaching for a devout woman to apjiear 
in a school-room in a dress jieculiar to a religious 
ization of a Christian church. It was not assumed that 
the fact of membership in a particular church, or con­
secration to a religious life, or the wearing of a clerical 
coat or necktie, would turn the schools into sectarian 
institutions.*'

These sentiments and opinions are entirely in ac­
cord with my own.

I have considered the different points made, ami 
have shown that in my view at all events, the plaintiffs 
have failed in proving the schools in question to be sec­
tarian schools: ami that whatever objections the plain­
tiffs may have to the defendants' mode of administering 
the law. art* not matters for the supervision of this 
Court. Mr. Skinner, however, endeavoured to impress 
upon my mind that while some of the individual facts 
relied on as showing the sectarian character of the 
schools might possibly fail in doing so. the whole of 
them together forced one to tin* conclusion that the 
effect was really what the plaintiffs allege. I do not 
agree with this. Ont* certainly is impressed with tin- 
fact that concessions in the management of school affairs 
were to meet tin* views of the Roman Catholics
for tin* piir|s»st* of harmonizing the grave differences 
which had existed. If you concede that the defendants’ 
action has resulted in an unnecessary exjiense to the 
ratepayers—that the grammar school building afforded

6
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p accommodation for all tin* school children of the 189(1. 
district—that the employment of the sisters as teachers Room»,at of. 
was not only annecessary, but done solely to meet (lie Thktrutms 
preference! of Homan Catholic parents—that the closing DiMim-T Nn * 
of the scliool on Ascension Day was a mistake, none of °r HÜL’"1'1 ' 
these things are in themselves Illegal so as to call for ll*rk,,-J 
the intervention of tins Court. The Hoard of education 
inis a controlling |s>wer over all of them, and its power 
to withhold its money grant gives it ample means of en­
forcing Its orders. On the other hand, if It be altogether 
legal to employ Sisters of Charity as teachers—that 
while teaching they are entitled to wear the usual habit 
of their order—and that both before and after school 
hours they may impart Homan Catholic teaching in the 
manner described, there remains nothing upon which 
tills Court can act.

There is an allegation In the bill to which some re­
ference must Is- made. The ."12nd section alleges that by 
reason of the schools in the district lieing conducted in 
the manner described, the Protestant ratepayers have 
lieen compelled to pay school taxes, hut hare linn lie- 
pritrd of the right of sending their children to non-sec­
tarian schools, and that they arc now sustaining a pri­
vate scliool which Protestant children attend. Tin- 
private scliool referred to Is one conducted in the 
Orange Hall building standing on tile lot owned by the 
plaintiffs. Some twenty-five children were attending 
it when this cause was heard. As school accommoda­
tion is furnished nowa days. I judge these premises to 
In- poorly suited for the pur|sise—In fact the o|n-ning of 
the scliool seems to have In-t-n for a temporary purpose 
altogether, and in no way as the result of anything in 
controversy in this suit. The statement in the bill Is 
quite misleading—it must be regarded simply as an al­
legation of the pleader. It must be obvious to anyone 
that want of accommodation was not the moving cause.
The trustees are charged with extravagance in renting 
the class rooms from Father Barry, because the accom­
modation in the grammar scliool building was ample for 
all the school children in the district. .1 fortiori it was 
ample for that number, less all who were attending the

8
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1896. convent building. Tlie fact is that the schools in the 
Rtoeas.a•!. grammar school building laid got in bad repute for ren- 

Thk thi'utkkii sons into which it Is unnecessary to inquire lien1. 
.SS. a (’harges had been made against Cowperthwaite, one of 
orBatecmt. teachere, by Gammon. one of the iilaintiffH in this 

Barker,j. vase, which eventually led to Ills dismissal; and com­
plaint* had been made in reference to other matters 
which had considerably impaired the character and effi­
ciency of the schools. Mr. , one of the plain­
tiffs, and who is described as feeling especially aggriev­
ed by all that has taken place, gave the following evi­
dence in his cross-examination—at page 210:

"Q. Hid your complaint go simply to the acts or 
conduct of Cowperthwaite. or was it generally to the 
< rt In the whole school?

*• A. Tlie whole school, 1 presume It was.
“Q. Do you not know?
“ A. I am certain that it was to that extent.

Q. Then it went to the whole school taught in that 
building?

“A. I referred to the schools taught in that build­
ing."

The witness, it must be remembered. Is here speak­
ing of the grammar school, iir public school, as many of 
the witnesses call it—not the convent school building. 
At page 2211. when under examination by Ids own coun­
sel, lie said as follows:

"Q. Mr. ianvlor asked you a great deal about the 
private school. Tell me the history of Its formation— 
why it was opened or why It was started?

" A. The one reason I bail personally myself was. 
that this public school was run so careless In several 
ways, it was hardly lit to send children to. 1 thought 
so and I intended to keep my children home.

“ (j. Then you have stated, have you, any other rea­
son in regard to the matter?

'‘A. I don't know I laid any other reason at the 
time, only just the careless way the schools were eon 
ducted.”

03
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It Is clour from this evidence thut the convent build­
ing schools had nothing whatever to do with the so 
called private school.

If tile allegation in the bill means, as perhaps it was 
intended to mean, that as the schools in the convent 
building were then conducted, the influences were so 
Human t.'athollr in their character and tendency as to 
preclude any Protestant child from going there. Ilia' is 
a different Question. If 1 am correct In my view that 
these schools are not sectarian, that the employment of 
sisters as teachers, their wearing their usual garli while 
teaching, having religious instruction of a sectarian char­
acter before and after school hours, and the occupation 
of rooms in a convent building under lease for school 
purposes to the defendants, are all lawful, or at all 
events do not render the schools sectarian. It follows us 
a legal pro|sisition that Protestants have nothing to 
complain of, because they have everything the law guar­
antees to them—free education In non-sectarian schools. 
If their fears of Homan Catholic influences, or their pre­
judices against the Homan Catholic Church, or their 
conscientious religious scruples prevent them from ac­
cepting what the law offers to them, in common with 
everyone else. It is their misfortune and no fault of tIn­
law. It is simply a case of ]H-rsons feeling unable, for 
reasons of whose aulllclency they alone must be the 
judges, to avail themselves of privileges afforded to 
them liv an Act of Parliament, Many persons, from 
reasons of a social character, object to sending their 
children to a public school where they are obliged to 
mingle, as they say. with the masses and the classes 
there assembled, and therefore pay their taxes and pri­
vate tuition fees as well. Such persons are deprived 
of no right, because a locality, a building, and a teacher 
sembled because the law was not intended to preserve 
such social distinctions. Others refuse to send their 
< hildren on account of some real or fancied objection to 
a locality, a building, or a teacher. They are deprived 
of no right because a locality, a building, and a teacher 
to their exact liking was never guaranteed them. So 
others, ns In tills case, either from prejudice or In the

18911.
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lHDii. conscientious belief that if their ehihlren attended 
uoo«iw, n«/. hcIiooIh eonducted hn are those In the convent building, 

tiiTjOTii would neceiearily or probably from Roman Catholic 
rnmiicr né a teaching acquire Roman Catholic belief a. or be injuri-

---- ously inliucuccd in their religious education and faith.
i'«rker,.i ii'fiiHc to place their children in such an environment or 

within the aphere of such intiiiencca. They are, however, 
deprived of no right, becniiHe the law never guaranteed 
more than free education in a non sectarian school, and 
free education in a school so taught is free education In 
a non-sectarian school.

In The Villi of WbiiiilHij v. liurntt (12), Lord Mac- 
Nnghten, in delivering the judgment of the Privy Coun­
cil. and s|H>aking of the Manitoba Reboots Act of 1 Still, 
says as follows:

" No child is compelled to attend a public school. 
No special advantage other than the advantage of a free 
education in sehisds conducted under public manage­
ment is held out to those who do attend. Hut then It 
is said that it is impossible for Roman Catholics, or for 
members of the Church of England (if their views are 
correct I y represented by the lllshop of Rupert's Laud, 
who has given evidence in Logan's case), to send their 
children to public schools where the education is not 
superintended and directed by the authorities of their 
church, and that therefore Roman Catholics anil mem­
bers of the Church of Kngland who are taxed for public 
schools, and at the same time feel themselves compelled 
to support their own selusds, are In a less favourable |sisl- 
tion than those who can take advantage of the free edu­
cation provided by the Act of 181)0. That may be so. 
Hut what right or privilege is violated or prejudicially 
affected by the law? It Is not the law that is In fault. 
It is owing to religious convictions which everybody 
must respect, and to the teaching of their church, that 
Roman Catholics and members of the Church of Eng­
land find themselves unable to partake of advantages 
which the law offers to all alike.”

(12) [ISM; A ni Cut. 438.
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So here. It Is owing to prejudices or religions con- 1808. 
viciions, which are of course entitled to every resjiect, rogem, « ti. 
that prevent those who entertain them from [uirtaking Tsr TMi'iTZKi
of advantages which are o]m-ii to all alike. dmtmct'no.i

of Bathukbt.
There ih neither allegation in the bill nor expivnH ----

proof, that all or any of these matters were ever made M“rke ■1 
specific grounds of complaint to the Hoard of Kducu- 
tion. It is evident, however, that the hoard is fully 
aware of them, and has been always aware of them. If 
they remain unredressed I must assume they were not 
considered substantial grievances, or else there were 
good and sultlvient reasons for the Hoard's inaction. If 
the defendants were about to use their trust funds for 
illegal purposes, this Court would find no difficulty in 
restraining them ; but where the causes of complaint 
arise from unwise administration or breaches of regu­
lations involving no such misappropriation the plaintiffs 
must look for redress to the Hoard of Educaton, under 
whose control and supervision the whole school system 
is worked.

ORDER.—That the plaintiffs be at liberty to amend 
the bill, by converting it into an information at the suit 
of the Attorney-General, with the plaintiffs as relators, 
provided a draft of such amendment signed by the At­
torney-General ns consenting thereto be tiled with the 
clerk, at any time before the minutes are settled, which 
is not to be done liefore the 1st April next. The infor­
mation will then stand dismissed, with costs to be paid 
by the relators. Otherwise the bill will stand dismissed 
with costs.
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HAN NAG HAN et al. v. HANNAGHAN et al.

Practice—Partition tuit and Sale—Joinder of Married Woman.

The wife of a tenant in common in land sought to be sold in a 
partition suit should be a party to the suit.

This was a (hammer to the plaintiffs’ bill for parti­
tion and sale of premises owned by tenants in common. 
The bill and grounds of demurrer are sufficiently stated 
in the judgment of the Court. Argument was heard 
March 17th. 181X5.

IV. It. ('ItundltT, in supimrt of demurrer:—
The female defendant is neither a proper nor a 

necessary party to the suit. During her husband's life 
she has no interest or estate in land owned by him in 
common with others of which any value can be predi­
cated. In WuMhlnint (1) it is laid down that the wife of 
a tenant in common holds her inchoate right of dower 
so completely subject to the incidents of such an estate 
that if the entire estate should be sold in order to effect 
a partition, she loses by such sale all claim to the land. 
It therefore cannot be said that she is affected by the 
suit. If she has any interest the Court is not competent 
to order a sale that will divest her of it. In Jackxtm v. 
Kthnmls i-i it was held that a married woman’s in­
choate right of dower would not Ik* barred by a sale in 
partition, she was made a party to the suit.
See also Mutthnrx v. Matthew* (3); t'amenta on Dower (4); 
Fmman on Cotenancy and Partition (5) and Rmlii v. 
RtMltf (6). The statute relating to partition proceedings 
(83 Viet. c. 4. s. 11X5 vt xr#/.) does not eni|K>wer the Court 
to deal with the female defendant’s interest, as no pro­
vision is made to indemnify her by setting apart a por­
tion of the proceeds of the salt*. The Ontario Act re-

(1) P. V.w.
(»> 1 Edw. Ch r,07. 
(A) B 171

(2) 7 Paige 110.
(4) P. 174.
(0) 1 Can. L. T. 646.
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specting partition (R. S. 1887, c. 104) provides for the
>r of a married woman and the sale of her interest 

upon proper compensation being secured to lier. In tlie 
absence of statutory authority the Court is without 
power to protect her. If a sale is ordered the land can 
be sold subject to the female defendant’s right of dower 
in the event of her surviving her husband.

It*. Watson .Mini and If. .1. 1 ionien, contra:—
A wife's inchoate right of dower is a real and pre­

sent Interest which must be safeguarded. Hee Alien v. 
Kdinlnirt/h Life Assurance Co. (7). The provisions of 
the Act relating to partition are sufficiently comprehen­
sive to include the contingent interest of any party who 
may be affected by the suit. Apart from the statute, the 
power of the Court is amply adequate to secure a just 
compensatory adjustment of the interests of all parties, 
and no difficulty in making a partition will be allowed 
to prevail. Story Eq. dur. (8). The decree of the Court 
can be framed so as to effectually protect the female de­
fendant's interest. Great inconvenience would result 
if the wife could not be joined and her interest barred 
bv the sale. The estate would be sold at a depreciated 
value and the purchaser would get a defective title. In 
Wilkinson v. Parish (W) Chancellor Walirortli said: “As 
a feme eorert cannot be bound by a decree against her 
husband in a partition suit to which she is not a party, 
it seems to be proper, in all cases where a sale of the 
premises will probably be necessary, that the wife 
should be joined with her husband as a party in the suit, 
so that the purchaser’s interest in the premises may not 
be charged with the incumbrance of her contingent 
claim of dower.” The case comes within the well-known 
rule in equity, that all {lersons having an interest in 
both the subject and the object of the suit, and all per­
sons against whom relief must Is* obtained in order to 
accomplish the object of the suit, should be made 
parties. See Mit/ord on Pleading (10). The dower in­
terest of a married woman in the estate of her husband
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seized of land as a tenant in common is subject to the 
incidents of partition: Wd.shhurn (11). On a simple par­
tition her right of dower attaches to the share allotted 
in severalty to her husband. If a sale is decreed her 
interest similarly attaches to her husband's share in the 
proceeds.

Chandler, in reply.

181)6. April 21. Baukeu. J.
The defendant. Margaret Hannaghan, wife of tin- 

defendant, Andrew Hannaghan. demurred to the bill on 
the ground that she should not have been made a party. 
The bill is filed for partition of premises held in com­
mon; and tin* sole question raised by the demurrer is, 
whether the wife of a tenant in common, by virtue of 
her inchoate right of dower, is a pro|R*r party to a bill 
tiled fora partition. 1 lie bill alleged that the premises 
cannot be profitably divided, and a sale is asked for. If 
the practice in such cases had been settled by the con- 
sidereal judgment of any Judge of this Court. I should 
In* disposed to follow it, whatever my own views might 
be; but so far as I can learn, no such decision has been 
given, and 1 am, therefore, to consider the question as 
now arising for the first time.

The simple case of a partition presents little diffi­
culty, because the authorities seem to agree, that in 
such a case, the wife's right of dower is confined to that 
]Hirtion of the land to which, on the partition, her hus­
band becomes seized in severalty. Cameron on Dower. 
171-2. and cases cited.

The |H>wer of this Court to order a sale so as to 
take away or interfere with the wife’s right, is denied.. 
It is contended that If a sale is decreed, such sale must 
1h- made subject to the wife's right; and that there Is 
no authority for selling such right either with or with 
out compensation. The wife, it is argued, is therefore 
neither a priqs-r nor necessary party, because her rights 
cannot be interfered with by any decree which the Court 
can properly make in a suit for partition.

(11) P. 168.
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Tin* jurisdiction in caees of partition wan trans­
ferred to tin* Court of <'hancerv by Act 12 Viet. c. 3d, 
which enact» “that from and after the passing of this 
Act tin* partition of lands, tenements and heredita­
ments, held in coparcenary, joint tenancy, or tenancy in 
common, shall be effected by the Court of Chancery ac­
cording to the practice and proceedings established or 
to be established in that Court.M There was no proce­
dure provided for the purpose of carrying the Act into 
effect, and no provision was made for a sale. Section 3 
however, provides that the decree shall operate as a 
transfer by the several would, so as to vest in
each tenant the interest of all the others in the land 
decreed to him. The practice of the Court of Chancery, 
then in force in England, will Is* found in 12 Ihnticll, 
11Ô0 ti wq.

The methods by which Courts of Equity acted in 
effecting a partition of lands held in common, were 
essentially different from those adopted by Common 
Law Courts. It was because of the greater power this 
Court had of dealing equitably between all parties in­
terested, that its jurisdictioon was invoked in such cases. 
The decree of the Court of Chancery in partition suits 
did not originally operate upon the title to the pnqierty; 
but when it had been determined what portions of the 
land were to go to each tenant, the Court, in order to 
complete the title, ordered mutual conveyances to be 
executed by the parties, which order the Court enforced, 
as it did any other order It saw fit to make: Whulrif v. 
Ihnrson (12); (Inif v. Purpart 113).

This order for the parties to execute conveyances 
was not made in pursuance of any statutory or special 
power, but by the authority which is inherent in the 
Court to do all that is necessary for a complete and 
effectual exercise of its jurisdiction. It had jurisdic­
tion to make partition: in order to complete the parti­
tion the Court adjudged conveyances necessary, and it 
therefore coni|H*lled conveyances to be made. If by rea­
son of the infancy of any of the parties, or any other
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circumstance, the conveyances could not be made, the 
decree only extended to make the partition, give |hm*cs- 
si on and order enjoyment accordingly until Hitch con­
veyance* could In* made: Story Eq. Juris. 8 652.

Ko it in Ha id: “If a contingent remainder, not bar- 
able or cxtinguinhable, in limited to a person not in ex­
igence. the conveyance cannot be until he comes
Into being and in capable, or until the contingency is 
determined. An executory devise may occasion a 
similar embarrassment. And. In either of these cases, 
a supplemental bill will be necessary to carry the 
original decree into execution Story Eq. Juris. $ 052; 
Mit font on Heading, 120; Attorney-General v. Hamil­
ton (14).

Story* 8 050. thus sums up the advantages which 
Courts of Equity have over Courts of Law: “ Indeed, in 
a great variety of cases, especially where the property 
is of a very complicated nature, as to rights, easements, 
modes of enjoyment, and interfering claims, the inter- 

‘ 1 m of a Court seems indispensable for the pur­
poses of justice. For. since partition is ordinarily a 
matter of right, no dittleulty in making a partition is 
allowed to prevail in equity, whatever may be the case 
at law, as the powers of the Court are adequate to a full 
and just compensatory adjustment.”

The same author, at section 656 (ft), says: “ For, in 
all cases of partition, a Court of Equity does not act 
merely in a ministerial character, and in obedience to 
the call of the parties who have a right to the partition; 
but it founds itself u|nmi its general jurisdiction as a 
Court of Equity, and administers its relief rr aequo ct 
bo no, according to its own notions of general justice and 
equity between the parties. It will, therefore, by its 
decree, adjust all the equitable rights of the parties 
interested in the estate; and will, if necessary for this 
purpose, give s|H»cial instructions to the commissioners, 
and nominate the commissioners instead of allowing 
them to In* nominated by the |Mtrties."

(14) 1 Ma,Id. 211.

5
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I cite these passages to show that I hi» Court has 
ample power—subject, of course, to statutory limita- 
fions—to make such orders and such procedure
as will enable It, on a bill for partition, to do complete 
justice Is-tween all tile parties; and that it will not 
hesitate to exercise this power.

As Courts of Equity ordered mutual conveyances 
to lie executed in order to perfect the titles on decree­
ing a partition, it necessarily followed that all |aarsons, 
whose conveyances were required for the purpose, must 
be before the Court as parties. The rule is thus laid 
down in Itmiiill (15):—“ And so. where a hill is brought 
for a partition, either by joint tenants or tenants in 
common, as mutual conveyances are decretal, all jier- 
sons necessary to make such conveyances must be par­
ties to tile suit,” for which proposition an anony­
mous case, in 3 Hinm (llil, and other cases are cited.

It is very clear that If such conveyances were being 
made to strangers, the wife would be a necessary party 
so as to release her right of dower, for without such 
release the title would Ik- defective. And if she is 
not a necessary party where the Conveyances are to be 
made mutually among the tenants, in order to com­
plete and perfect their titles in severalty, it is because, as 
a matter of law, the wife's right of dower, ou the sev­
erance lielng made, attaches solely to that portion of 
tile land decreed to her husband.

The delay and inconvenience In the way of pro­
curing these conveyances from Infants and others un­
der disability, and tilt* diftieulties which in no many 
cases stiHMl In the way of making a beneficial purtl- 
thin, led to the enactment In this and other places, of 
statutes, by which in case of a partition the decree o|>- 
erated itself so as to vest In each tenant the Interest of 
all others In the land imrtltloned to him; and when* a 
partition was not Is-neflcial a sale of the land to be 
partitioned could be made and the proceeds divided 
among the parties In Intemit. This power of sale was 
first given by Act 17 Viet. e. 18. It was re-enacted 

(15) 4th Am. Ed. 208

1896.
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Hannaohan. 

Barker, J.

(10 P. MO.
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in c. 40 Con. Slut., section 120, iiml again in AH 
53 Vli't. e. 4. tliough in a somewhat modi lied form.

I ( but think. In view of the object sought
by a partition salt and tile course of legislation on the 
subject, that in empowering the Court to order a sale 
instead of a partition the one remedy was intended to 
be in substitution of the other; a .id that it is the duty 
of tins Court, no far as it can, to give the fullest effect 
to this and at the same time do complete
justice between the parties. The rigid of partition 
is one which each tenant in common admittedly has 
against his co-tenants. And it will be seen, from the 
citations which l have made, that this Court. In order 
to administer that right and make it effectual, will 
And means to surmount every difficulty in the way. 
And. in my opinion, where the circumstances exist 
which warrant the sale, the rigid to the sale is ns ab­

as the right to the partition for which under 
I hose circumstances the statute has substituted the 
sale. Considering that the object to be accomplished 
is, in the one case, to vest in each tenant a title free 
from all dower rigid of the co-tenant, and In the other 
case to give to such tenant the value of that right in 
money as derived from a sale, it Is the duty of this 
Court, I think, to carry out that object. It cannot be 
doubted that if the land be sold subject to a right of 
dower the marketable, salable value is materially les­
sened. And in such a case the unmarried tenant is 
placed at a great disadvantage. Take, for example, 
the case of a piece of land worth $8,000, incapable of a 
beneficial partition and owned in common by A. a mar­
ried man, and R., a single one. If the property could 
lie partitioned A. would have his half, in which his wife 
would have an inchoate right of dower, and it. would 
have Ills half fits- of all dower rights, and worth to him 
$4,000. He can sell and convey for $4.uoo. but A. can­
not sell his share for $4.01111 without his wife joins in 
the conveyance so as to bar her dower. If you sup­
pose this dower right worth $1,000. a sale of the land 
subject to the dower will only realize $7,000, of which 
ll„ the unmarried tenant, would only get $3,500, while

5
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A. and Ills wife would receive the equivalent of $4.500. 1896.
B. would have become compelled to contribute $500 for
the right of dower of his co-tenant, without any liabil- ■**■“■**• 
lt.v for It In any way whatever. The result, therefore, Buter, j. 
of holding that the wife’s inchoate right of dower .can­
not be got rid of by a sale by making her a party to 
the suit for a partition, is either to compel an unmar­
ried tenant to submit to a direct loss or else to pre­
vent him from having a sale in a case where by the 
statute he is entitled to have it. If the statute will 
bear such a construction as to pennit the wife’s right 
to be got rid of by a sale without violating any recog­
nized principle of equity or canon of construction, the 
rights of all -parties will, in my opinion, be more equit­
ably protected than in any other way. It does not, I 
think, violate any principle of equity. In the first 
place, we have the general rule of the Court, which re­
quires all persons to be parties to a suit whose inter­
ests in the subject matter of the suit may be affected 
by the decree. It is said a wife has no interest until 
by her husband’s death her right has become con­
summate and her dower has been assigned. She has 
no estate in the land, it is true, but she has an interest.
Kent, in his Commentaries, at page 50, says:—“ Dower 
it. a title Inchoate, and not consummate till the death of 
the husband ; but it is an interest which attaches on the 
land as soon as there is the concurrence of marriage and 
seisin." See Alien v. Edinburgh Life Assurance Co. (17), 
and Miller v. Wileg (18).

It may not be an interest capable of seizure under 
a ft. fa., or capable of assignment to a third person to 
be enforced by him. It is, however, an interest at­
taching on the land, and as much an incumbrance upon 
it as a mortgage on the undivided share of her hus­
band would be, and affecting the value of the laud just 
ns substantially. Now, bearing in mind that the ori­
ginal method of completing partition in this Court was 
by mutual conveyances—that this involved having all

(17) 2.7 Or. 80)1. 
VOL. I. N.H.B.R----21

(16) 111 U. C. C. P. 52V.
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Hannaohan 
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Barker, J.
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parties before the Court who were to make the convey­
ance*, that the wife'* joining In xurli conveyance wiih 

neceHKury In order to give a title to a at ranger, and that 
a sale under the Act la a judicial aale to a etranger, 
there la every renxon for requiring the wife to In- a 
party ao a a to bind her and enable the Court to give a 
title to what it profeaaea to aell. In the cane of a 
mortgagee of a tenant In common, it hax been held that 
he ia a proper party to a bill for partition. 1 Danii'll, 
279. .1 fortiori, he would be. where the land waa to
be wold aa an incident to the estate of which the per- 
son from whom he derived title waa aeiaed. Nor does 
such a coarse, in my opinion, bear inequitably upon the 
wife. Her right arises from the seisin of the husband, 
and it ia subject to all the incident* which attach to 
the husband's seisin. The right of partition at the 
instance of a co-tenant and the right of a aale where 
a partition cannot be made beneficially are among 
these incidents. And by the latter course the hus­
band's title ia divested. She ia prevented from the en­
joyment of her dower consummate, but that Ia a right 
which diqa'iid* upon her surviving her husband, and she 
is getting a compensation for her interest in the in­
creased price of the land, and the Court has ample 
means of securing that conqs'iiaatiou to her.

Such are the principles upon which the Court acted 
in Win nr v. tlrii/ii (191, referred to in Cameron on 
1 lower. 170, and also in Juikmni v. Eihrariln (20), and on 
appeal (21). H.v the New York statute under review 
ill (he Iasi ease.’ the conveyance executed by the Master 
was declared to be a bar both at law and in equity 
against all |s-rsous interested In the premises In any 
way, who shall have been named as parties to the pro­
ceedings.

Chancellor Walworth, in that case, says :—“ But, in­
dependent of any statutory provision, this Court was 
not wanting in power to make a decree which would 
protect the purchaser at the Master’s sale, when all per­
sons ‘ g a legal or equitable right to the land that

(111) B Ohio St. 647. (20) 7 Paige 410 (it) 22 Wend. tils.
5
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wan capable of being releused or transferred to the pur- 
dinner, were made parties, and where they were within 
tlie jurisdiction of the Court, so that its process could 
lie made effectual against them, although the parlies 
having the legal title or Interest In the land were In­
fants, or ftiiHx cwi i t." At another part of the same 
judgment it is said: "If it were necessary, therefore, 
to resort to the common law process of the Court to 
make ii sale under a decree In partition valid and ef­
fectual against the Inchoate rights of dower of the 
wives of some of the tenants in common, it will la* seen 
that the means are generally within the reach of the 
Court, If It thinks proper to employ them."

If one takes Into consideration the difficulties which 
so often lie in the way of making a lieuotlcial partition 
—the varied interests often involved, and what, In 
many cases. Is tile almost lni|Missilillity of protecting 
those Interests hv means of a partition, and that a sale 
was provided to meet these very difficulties—it seems 
a signal failure in tlie remedy if It is only applicable 
lo cases where no rights of dower are In Question, or, 
If such rights do intervene, the remedy can only Is* 
adopted by,an unmarried tenant in-common by his sub­
mitting to a substantial pecuniary loss. In my opin­
ion, both reason and convenience favour tlx* jurisdic­
tion and practice as laid down In the cases 1 have just 
cited.

Hearing In mind the subject matter anil the evils 
intended to Is* remedied by the sale, 1 cannot sis* any­
thing in the Act which prevents Its living construed in 
the way proposed—on the contrary, I think that is Its 
plain meaning. Hection 204 of 53 Viet. c. 4, provides 
that a decree in |«irtitlon shall transfer to the tenant 
In common all the right, title anil interest of the oilier 
parties Interested therein, as well infants and married 
women ns othin being parties to such proceeding. And 
by section 303 It Is provided that on a sale by a He- 
fens* his conveyance shall vest in the grantee all the 
right, title and lnlen*st of ntl partir* tu tlir unit, of, 
In. anil to the lands mentioned. It Is not all the right, 
title, and Interest of the tenants-ln-common, but of all

311
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1896. tilt* parties to the suit, evidently contemplating other 
uawiaohan persons as parties to the suit than the tenuuts-in-coin- 
hawsaohas mon. 1 am unable to sit* any prineiple whielt would 

UArker j. prevent this Court eom|H-lling u married woman to be 
come a party, so tlmt. In common with her husband, 
her right derived through him and therefore subject to 
the incidents attaching to his estate, of which a suiv­
is one, should be sold and divested so as to realize the 
full value of the property, and give to the purchaser 
the full title of the tenants-in common and those claim­
ing through or under them. It was said that this 
course took a right from the wife without compensa­
tion. Tills is not so. The compensation is Included 
in the proceeds of the sale coming to her husband as 
representing bis interest in the property. And it only 
becomes a question between lier husband and herself 
what pro|>ortion she is entitled to receive. If they 
cannot agree this Court has ample means of settling 
the question, for I see no greater difficulty in ascertain­
ing tile value of a wife's Inc" right of dower than 
in determining the value of a widow's dower under sec. 
250 sub sec. 4. When that question arises it will be 
found that the powers of the Court are ample for the 

of the interests of both husband anil wife.
Although in cases where a partition and not a sale 

is asked for, it is not necessary, for reasons which I 
have already stated, to make the wives having inchoate 
rights of dower parties to the suit, it would be an in­
convenient practice to omit them in cases where a sale 
might be asked for; and in cases where a sale is asked 
for. us here, and where the circumstances are such 
as to render a partition incapable of being bene­
ficially made, married women g such inchoate
rights should, l think, be made parties to the bill.

This demurrer must be overruled. Reserve qiies 
lion of costs.

7
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In re C. F., An Infant.

Infant, adoption of—Illegitimate birth—Content of parents.

Under the provisions of the Supreme Court in Equity Act, 189u (53 
Viet. c. 4), the Court cannot grant leave to adopt an illegitimate 
child without the consent of both its parents.

This was a petition for leave to adopt an illegiti­
mate child. Tile facts are sufficiently stated In the 
judgment of the Court. The application was heard May 
12th, 1896. _

.4. W. UaeRae, for the petitioners.

1896. May 19. Barker, J. :—
This Is an application by C. W. and wife for leave 

to adopt an infant and for a change of his mime. It 
npiM'nrs that the child is the illegitimate son of one II. 
F.. and that he was tmru on the lit til day of February, 
1895. It does not ap|ienr who the father is or whether 
lie is dead or living. The mother consents to the or­
der, but there is no consent from the father. The peti­
tion states that the child has since its birth been re­
siding with the iielltlouers and been an Inmate of their 
household, though it is not stated by whose directions 
or under what circumstances this has been done.

The Act is, I think, explicit that such an order 
can only be made by consent of the parents, if they un­
living, except in case of a divorce or the insanity of 
one parent. In which case special provisions are made. 
The effect of such an onler is to divest the natural 
pan-nts of all legal rights in res|>ect of the child and 
to free the child from all legal obligation of obedience 
and maintenance. Without stopping to inquin- us to 
the right of custody or control of the child in such 
cases, as between the parents, I think It sufficient to 
say that the Act, subject to the exceptions I have nn-n 
tinned, only authorizes the order to he made on the con­
sent of the pan-nts. Tin* father not having consented, 
and the case not being within any of the exceptions 
mentioned In the Act, tile order must Is- refused.

Onler refused.

1896.

Say 10.
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1*90.
THOMAS v. GIRVAN.
(No. 2. Ante, p. 257.)

Mortgage—Redemption iuit—Diipute as to amount due—Mortgagee's coitt.

A mortgagee will not be deprived of his coats in a redemption nuit 
made necessary by a dispute as to the rate of interest to which he 
was entitled.

A mortgagor was indebted to the mortgagee in a sum in addition to the 
mortgage debt. He made several payments in money and goods to 
the mortgagee. He applied by his solicitor to the mortgagee for 
a statement of the payments made on the mortgage and of the 
amount due, as he wished to pay the mortgage off. Before answer­
ing, the mortgagee gave notice of sale of the mortgaged property 
under a power of sale contained in the mortgage. In his answer 
he stated that the whole of the principal and interest at 12 per cent, 
or 8311.53, was due. and that no payments had been made on 
account of the mortgage indebtedness. The mortgagor thereupon 
tiled a bill to restrain the sale and for redemption. A reference 
having been had to take account, the Referee found that a small 
payment had been made on the mortgage, and allowed interest on the 
mortgage from its maturity at six per cent, upon a construction of a 
covenant in the mortgage to pay interest at twelve per cent., and his 
report was confirmed by the Court.

Held, that the mortgagee was entitled to his costs of suit.

This was a suit for the redemption of a mortgage made 
by the plaintiff to James D. Phinney, and by him assigned 
to the defendant. The material facts of the case are fully 
stated in the judgment of the Court. The argument was 
heard May 19th, 1896.

A. A. Stockton, Q.C., for the plaintiff:—
The mortgagee is not entitled to his costs in a redemp­

tion suit if he has claimed more than was due, coupled 
with misconduct. See Code on Mortgages (1 ). In Living- 
done v. The Bank of New Brunswick (2), Wilinot, J., in 
delivering the judgment of the Court, says (3) : “ Although 
it may be considered as a general rule, that the mortgagee, 
on having his security redeemed, is entitled to his costs, 
yet, as said by the Lord Chancellor in DetiUin v. Gale (4), 
* it was not of necessity that a mortgagee should not pay 
costs.’ And in that case his Lordship said ‘ it was a very 
clear moral proposition, that the mortgagee ought to pay 

(1) P. 8O0. (2) 0 All. 252. (8) At p. 262. (4) 7 Yea. 583.
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C. A. Palmer, Q.C., for the defendant :—
The contract between mortgagor and mortgagee makes 

the mortgage a security not only for principal and interest, 
but also for the costs properly incident to a suit for fore­
closure or redemption, unless the mortgagee has forfeited 
them by misconduct amounting to a violation or culpable 
neglect of his duty under the contract : Cotie nil v. Strat­
ton (8); Father on Mortgage (9); 2 Dan. Ch. Prac. (10). 
Ill Detillin v. Gale (11), Lord Eldon referred to a case in 
which the mortgagee was made to pay costs on the ground 
that he refused a tender of principal ami interest. Here 
no tender was made. In claiming interest at 12 per cent., 
the mortgagee believed he was entitled to it under a 
construction of the mortgage instrument.

Stock-ton, Q.C., in reply.

1S9U. June 16. Barker, J. :—
The only question involved ill this application is as to 

the costs of this suit and the reference to take the account. 
The plaintiff tiled his bill for the redemption of a mort­
gage given by him to one James 1). Phinney to secure the 
sum of £150, with interest at the rate of 12 per cent, per 
annum, which mortgage is dated December 19,1885. At the

(.1) 25 N. 11 197. («I 18 Jar. «88 (7) 10 Beav. 552.
(8) L. R. S Ch. 2115. Ill) 1'. 1002. (IV) P. 1385.

(11) 7 Vea. 588.

all costs his unnecessary and oppressive dealings had 
occasioned.' ” The mortgagee here was guilty of oppres­
sive misconduct. He refused to state the amount due on 
the mortgage when application was first made to him, and 
subsequently over stated the amount by claiming excessive 
interest. After informed of the mortgagor’s desire to 
redeem, he commenced proceedings in exercise of the power 
of sale contained in the mortgage. The suit was therefore 
rendered necessary by the mortgagee’s misconduct, in 
order to have an account taken and to restrain the pro­
ceedings for sale of the property. See Smith v. Cormier 
(5): Thomas v. Cooper (6); Coles v. Fairest (7).



316 NEW BRUNSWICK EQUITY REPORTS. VOL.

189(1. plaintiff"s request the defendant Oirvan took an assignment
thomah of this mortgage on the 3rd of October, 1887, paying 
giev»». Pliinney the amount then due, about which there was no 
Barker, i. dispute. The plaintiff alleges in his bill that after the 

mortgage had been assigned to Oirvan, he paid him in 
cash and farm produce several amounts, and that Lloyd 
Thomas and George Thomas, his sons, who were then 
minors, worked for Oirvan for several mouths in different 
years between October, 1887, ami May, 1895, when this 
suit was commenced, and that these payments were all 
made on account of this mortgage, and that the sons’ wages 
also were by agreement with Oirvan to go in payment of 
the mortgage. The bill also alleges that there was then 
not more than 8125 due on the mortgage, though Oirvan 
claimed that nothing hail been paid on account, as the 
cash, produce and labour, all had liven paid and given in 
payment of another indebtedness existing on a promissory 
note of the plaintiff's held by Oirvan for $260.27, and 
made in October, 1887, at the time the mortgage was 
assigned, but which related altogether to other dealings 
between the parties. About the 4th day of March, 1895, 
the plaintiff, by his solicitor, applied by letter to Oirvan 
for an account of the jiayments made on the mortgage and 
a statement of the amount due, stating at the time that 
the plaintiff" wished to pay it off. To this letter Oirvan 
made no reply. On the 19th of March the plaintiffs 
solicitor wrote Oirvan another letter, asking for a detailed 
statement showing the amount due on the mortgage so 
that he might pay the mortgage off. To this letter Oirvan 
replied on the 28rd March, acknowledging the receipt of 
both letters, and stating that the amount due on the mort­
gage was the principal and interest at 12 per cent, per 
year, in all amounting to $311.53, no payment having 
been made on account. In the meantime the defen­
dant had caused a notice of sale to be given under 
the power contained in the mortgage. I referred 
the matter to take the account, and the suljstantial dispute 
between the parties was as to the appropriation of the 
payments, the plaintiff" contending that they had been
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made on account of the mortgage, and the defendant con­
tending that they had been made on account of the 
promissory note. The Referee adopted Girvan’s view on 
this point, and lie reported that after allowing interest on 
both promissory note and mortgage after maturity at the 
rate of 6 per cent, instead of at the rate claimed by 
Girvan, there remained a balance of 80.98 to go to the 
credit of the mortgage. It seems that this note for 
8260.27 was given in settlement of certain other notes 
upon which interest had been charged at the rate of 2 per 
cent, a month, and the Referee in stating the account 
deducted this extra interest, so that the actual amount due 
on the note as he found it was 8196.50. The Referee 
found that the total payments by the plaintiff, including 
the sons' wages, amounted to $203.48, the sum which 
Girvan had actually credited, so that there remained an 
over-payment of 86.98 to go to the credit of the mortgage. 
The Referee then found that there was due on the mortgage 
on the 23rd December, 1895, for principal and interest, the 
sum of 8237.42, after crediting the $6.98 with interest and 
allowing interest on the mortgage at 6 per cent. Excep­
tions were tiled to this report, which I disposed of by 
reducing this sum to 8280.48.

The principle by which this Court is governed in deal­
ing with the question of costs in suits of this kind is fully 
stated by the Lord Chancellor in Cotterell v. Stratton (12). 
At page 302 he is thus reported : “ The right of a mortgagee 
in a suit for redemption or foreclosure to his general costs 
of suit, unless he has forfeited them by some improper 
defence or other misconduct, is well established, and does 
not rest upon the exercise of that discretion of the Court, 
which, in litigious causes, is generally not subject to review. 
The contract between mortgagor and mortgagee, as it is 
understood in this Court, makes the mortgage a security, 
not only for principal and interest, and such ordinary 
charges and expenses as are usually provided for by the 
instrument creating the security, but also for the costs 
properly incident to a suit for foreclosure or redemption-

1896.

Barker, J.

(IS) L. R. 8 Cl*. 295.
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In like manner, the contract between the author of a trust 
and his trustees entitles the trustees, as between them­
selves ami their cestui* que trust, to receive out of the 
trust estate all their proper costs incident to the execution 
of the trust. These rights, resting substantially upon 
contract, can only be lost or eurtailed by such inequitable 
conduct on the part of a mortgagee or trustee as may 
amount to a violation or culpable neglect of his duty under 
the contract.”

That special circumstances may exist which warrant 
the Court in depriving a mortgagee of his costs in whole 
or in part cannot be denied. It is contended that this is 
such a case. The plaintiff* bases his contention upon the 
ground that the suit was rendered necessary by the 
defendant Girvan's refusal to give a statement of the 
amount due when applied to for it, and his proceeding to 
exercise his power of sale, which the plaintiff was com­
pelled to have restrained by this suit, which involved the 
reference and all the costs incident to the litigation. I am 
unable to concur in this view, and I think all the facts are 
against it. In the first place, the plaintiff, possibly with the 
exception of the value of some hay, the precise quantity of 
which, lie says, he did not know, was as well aware of the 
amount of his payments as Girvan was. for he had reliable 
information on the subject easily available as to payments 
of which he lmd no personal knowledge, and in his bill, 
which he swore to, he states the amount due as less than 
$J‘25, and even that sum he does not appear to have 
tendered or offered to pay. The defendant’s contention, 
howt ver, was that nothing had ever been paid on account, 
and therefore, as he had never been in possession, the 
amount due was the principal and interest—an arith­
metical ci.lculation which the plaintiff could as well make 
ns the defendant, but which the defendant did make, and 
the result of which he gave the plaintif!* in his last letter. 
It is clear that the real question in dispute was, whether 
the payments were on account of the note or the mortgage, 
and on this point the defendant turns out to have been 
right. He also seems to have kept an accurate account of
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these credits, and, though he claimed interest at a higher 
rate than he succeeded in sustaining before the Referee, 
that point, so far as the mortgage is concerned, was one 
purely of law upon the construction of the instrument, 
and involved in no way that I can see any additional costs 
to any one. The defendant’s counsel did not claim more than 
(j per cent, when the matter was first referred ; and though 
the defendant, in his account filed with the Referee, did 
charge the interest at the higher rate, it was disallowed 
simply because the Referee thought, and in my opinion 
rightly thought, that by the construction of the mortgage 
interest was only recoverable at the smaller rate. When the 
plaintiff received the defendant's letter of the 23rd March 
he did not offer to pay the principal and interest at 6 per 
cent.—he did not even deny his liability to pay interest at 
12 per cent., but what he did say was that his payments 
had not been credited. In this, however, he seems to have 
lieen wrong. 1 do not see that the defendant Girvan was 
at fault in giving the notice of sale. He had a right to 
take foreclosure proceedings or exercise his power of sale 
in order to realize his money ; and the plaintiffs notion 
that this litigation is to be put down as the result of the 
notice of sale being giyen, is, to my mind, without founda­
tion. The defendant was wrong in one particular only, 
that is, in claiming the 12 per cent, interest; but that was 
a bonu fide contention, and, as 1 have already stated, added 
nothing whatever to the cost of the litigation. In the case 
I have already cited the mortgagees claimed £780 as the 
balance due when the result showed only £517 were due ; 
the difference being made up by certain occupation rents 
for unoccupied premises, by rents not received in conse­
quence of their wilful default, and by some expenditure 
for repairs improperly charged. In that case a notice of 
sale was given in precisely the same way as here. The 
Lord Chancellor, however, says that the mortgagee had 
the right to that remedy for the realization of his security, 
and that the suit, in his opinion, was necessary under any 
circumstances by reason of the questions raised whether a

1890.
Thomah
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notice of sale had been given or not. These remarks are, 
I think, entirely applicable to the present case.

The result is that the defendant is entitled to his costs 
of the suit and the reference, and the plaintiff will be 
entitled to mleein on paying the $230.48, together with 
interest on the principal sum of $150 from December ‘23rd, 
1895, the date of the Referee's report, ami the taxed costs 
of the defendant Oirvan (except the costs of the exceptions 
to the Referee’s report, which were disallowed,) on or before 
the 10th day of August next; otherwise a sale in the usual 
way.

SMITH v. SMITH, et al.

Partition suit—Standing gran—Sal* by Court.

During the penaency of a partition suit the Court will not. in opposition 
to the tenant in possession, order the sale of standing grass and 
payment of the proceeds into Court, unless it is necessary in the 
interest of the co-tenants.

The facts in this application are stated in the judg­
ment of the Court. The application was heard July 7th, 
1896.

M. 0. Teed, in support of the application.

W. B. Chandler, contra.

1896. July 21. Barker, J. :—
This is a suit for partition of some lands in Alliert 

county, of which it appears that the plaintiff is in posses­
sion. The bill has not been tiled, but an appearance has 
been entered by one of the defendants, Edson E. Peck, 
who now applies for an order to have the grass on the 
land sold under the direction of the Court, and the pro­
ceeds of the sale paid into Court. It was said at the 
argument that there was a dispute as to the title to some 
of the property. Whether this is so, or what the nature 
of the dispute is, does not very clearly appear. The 
applicant contended that he was, at all events, entitled to
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the order for sale of the grass on the disputed 
land. There is no special ground assigned for asking for 
the order, and, unless it goes as a matter of course, the 
motion must fail. No doubt this Court would take such 
steps as it might deem necessary for the preservation of 
the property and the protection of all the interests 
involved. The usual course is, I think, in order to make 
an equitable partition, for each party to account for rents 
or profits and to claim for allowances for expenditures. 
It is not put forward here that the plaintiff is not a respon­
sible person, or that there is any apprehension if she cuts 
or gets the benefit of all the grass, that its value will not 
be fully and truly accounted for. It may be more bene­
ficial to all parties that the plaintiff cut the grass and 
make the hay herself than that it should be sold standing. 
I see no reason for depriving the parties of this benefit.

I see no greater reason for interfering as to the grass 
on the land said to lie in dispute. If the plaintiff goes on 
and cuts grass on land to which she has no title, she is a 
mere trespasser, and liable to the owner in an action at 
law. It is not a case where the property is to be preserved 
in specie by the Court for the person ultimately entitled to 
it. for it has to be sold and converted into money ; that is the 
object of this motion. Cases might occur, no doubt, where, 
under special circumstances, the Court might deem it in 
the interest of all parties to interfere, but no such special 
circumstances exist in this case. Bailey v. Hobeoii (1).

The application must, I think, be refused with costs.

JB96.
Smith

t.
Smith. 

Barker, J

(1) L.R. 5 Ch. ISO.
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POIRIER v. BLANCHARD.

Injunction order—Dissolution— Suppression of material facts.

It is not a ground for the dissolution of an ex parte injunction that the 
plaintiff suppressed facts relating to the subject-matter of the suit, 
which, though material as between the plaiutiff and a person not 
a party to the suit, are not material to the suit with the defendant.

This was a motion by tile defendant to dissolve an ex 
parte injunction granted by Mr. Justice Barker in this 
suit. The grounds of the motion are fully stated in the 
judgment of the Court. The argument was heard July 
7 th, 18‘Jti.

M. ft. Teed, in support of the motion, 

ft. ft. Gilbert, Q.C., contra.

1800. July 21. Barker, J. :—
This is an application to dissolve nil injunction order 

made by me ex /»<rte on the 27th of January last, by 
which the defendant, Pierre O. Blanchard, was restrained 
from removing a steam engine and boiler and other 
machinery and mill gearing from a certain lot of land in 
the County of Gloucester. The plaintiff claims this engine, 
boiler and machinery as having passed to him under and 
by virtue of a certain mortgage made to him by the defen­
dant in August, 1891. The defendant seeks to have the 
injunction dissolved on three grounds : 1. That there was 
a suppression of material facts by the plaintiff in obtaining 
the injunction. 2. That there was also a misrepresentation 
of material facts ; and 3. That under the facts, as now 
stated, the older should be dissolved on the merits. It 
seems that the engine and boiler and a shingle machine, 
|mrt of the machinery in ouestion, were purchased from 
the Waterous Engine Works Company, Limited, by the 
defendant Blanchard under agreement by which the title 
to the projierty was to remain in the vendors until full 
payment of the purchase money, and that this purchase 
money has not been paid in full. It was alleged that the 
plaintiff knew of these agreements, and his failure to make



I NKW BRUNSWICK EQUITY REPORTS. 328

their terms known to the Court was a suppression of 1890. 
material facts, or a misrepresentation of facts, which, with- Poibibb 

out regard to the actual facts of the case, would entitle the Blanchard. 

defendant to have the injunction order dissolved. No Barker, j. 

doubt, this Court requires the utmost good faith and the 
fullest disclosure of all material facts known to the plain­
tiff in order to sustain an e.r parte injunction. The plaintiff 
has, I think, substantially brought himself within the rule.
In the first place, he denies, or, l think, substantially denies, 
all knowledge of these agreements. I do not mean that he 
may not have known that there was some special agree­
ment subject to which the purchases were made, though 
that is by no means clear from the affidavits ; but I think 
a fair reading of the affidavits leads to the conclusion that 
the plaintiff had no such knowledge of the provisions of 
these agreements, which are somewhat lengthy and parti­
cular, as if communicated to the Court, would or could he 
in any way material. There is another answer to this 
objection. The plaintiff is only asking for an injunction 
against the mortgagor Hlanchurd. He is not, and cannot 
in this suit, without making the Waterous Co. a party, in 
any way interfere with their rights. Blanchard, the 
mortgagor, when he purchased this machinery, made a 
cash payment on account and gave promissory notes for 
the lsilance, all of which, I think, except one, had matured 
before this suit was commenced. Now, if the plaintiff 
was not justified in assuming, as against the defendant, 
that he had paid his notes at maturity to the Waterous 
Co., the defendant certainly had a right of possession ami 
certain equitable rights in the property, which, as between 
the plaintiff and defendant, had passed to the plaintiff, and 
which the plaintiff was entitled to enforce against the 
defendant without in any way interfering with the com­
pany or its rights. The material question is, did this 
property, or rather the interest of the defendant in it, pass 
to the plaintiff under the mortgage. There is, |>erhaps, no 
question of fact much more difficult to determine than 
this, where the property consists of trade fixtures, and 
whether it is attached to the soil or not depends upon such
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1890. n variety of facts and circumstances. I should, if possible, 
Poimiui always avoid deciding any sucli question upon affidavits. 

Blanch asp. Qne need only look at such cases as Climie, v. Wood (1), 

Barker, j. Hellawell v. Eattwood (2), and similar cases, to see upon 
what nice distinctions they run. The affidavits on these 
important points are not satisfactory on either side. This 
case is, I understand, almost ready for hearing—at all 
events, the injunction has stood for six months without 
any application, and I think no great injury can result 
from allowing matters to remain as they are until the 
hearing, when the witnesses can be subject to examination 
and the precise facts ascertained.

It was put forward by the defendant that in attempting 
to remove the machinery he was acting by the authority 
of the Waterous Co., who, by virtue of their ownership of 
the property in consequence of the defendant's default, 
had a right of resuming possession, and therefore of 
removal. Admitting this to be the case, it does not clearly 
appear here that the intended removal was the act of the 
Waterous Co., taken in pursuance of their rights under the 
agreement, and that they were acting through Blanchard, 
their agent. The affidavits of the defendant on this point, 
upon which, one would think, there ought not to be any 
doubt, are by no means clear or positive. The injunction 
order, as I have poihted out, does not in any way touch 
the company, which is left free to enforce any right which 
it has in regard to the property—it only controls the 
defendant from himself, as his own act, and in his own 
right as against this plaintiff, from removing the p operty. 
1 do not think the defendant has made out a case upon 
which I ought, on the eve of a hearing and after an 
expiration of six months, to dissolve this injunction, even 
if lie had made the evidence as to his alleged rights much 
more clear and satisfactory than it is.

The motion will be refused, and the question of costs 
reserved until the hearing.

(1) L. H. 8 Ex. 257. (2) « Ex. 29.-..
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JACKSON V. RICHARDSON, IT al.

Mortgage—Agreement to pay compound intercut—Charge upon land 
Intention.

A. and his wife gave a mortgage, bearing date January 25th, 1867. on 
land belonging to the former to see lire the payment of £332 16s., 
with lawful interest, on June 1st, 1867, accompanied with A.'s 
bond in the s.tine terms In 1875 the mortgage and bond became 
vested in the plaintiff. On June 12th, 1880, A. executed a bond to 
the plaintiff, reciting that there was due on the original bond on 
December 31st, 1870, for principal and interest, 11,971.90, and pro- 
viding that, in consideration of time for its payment, annual interest 
thereon should bo paid at seven per cent., and that the annual 
interest as it accrued due, if it were not paid, should become prin­
cipal and bear interest as such. In 1867 and 1873 A. acknowledged, 
by memoranda indorsed on the mortgage, the amount due thereon, 
and in both instances the amount was computed by charging com- 
pound interest at six per cent., with yearly rests. On August 18th, 
1887, the balance due December 31st. 1886, was struck by charging 
compound interest at seven per cent., with yearly rests, from De­
cember 31st, 1879, to the time when the balance stated in the second 
bond was struck, and an acknowledgment stating the amount due 
on the mortgage was signed by A. upon the mortgage. In a suit for 
foreclosure, after A.'s death in 1895, against his widow, to whom 
the equity of redemption had nominally been assigned by A. : — 

Held, that there was evidence of an agreement by A., from the acknow­
ledgments indorsed on the mortgage, to charge the land with the 
payment of compound Interest at six |>er cent., with yearly rests, 
up to December 31st, 1886, and that the land was so charged ; but 
that the agreement in the second bond only created a personal lia­
bility, and that the mortgage bore simple interest at six per cent, 
from December 31st, 1886.

The facts In this suit are fully slated in the judg­
ment of the Court. Argument was heard July 14th, 
1N9IÎ.

Powtll, Q.O., for the plaintiff.
M. (I. Tied, for the defendant, I.ucy Ann Ricliard-

mn.

I still. August 18. Rahkkii, .1. :—

This Is a suit for the foreclosure of a mortgage 
hearing date January 25th. 18117, given by one John R. 
Iti' hardson and his wife, the female defendant, to one 
Kliaa Crane, administratrix of William Crane, of some

VOL. I. N.H.K II. —2*2

1890.

Awju*i 18.
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property in Backville to «mil» the Hum of £332 l<in. 
with lawful Interest the same, on the IIi'mI day of 

IHI17, Hie interest to In- paid from June l»t, 18liii. 
Accompanying thin mortgage woh John It. Richardson a 
bond. By a conveyance dated February 10th. 1870. John 
It. conveyed hli equity of redemption In a
portion of tin- mortgaged p rendue» to I lie defendant 
Albert 1). ItiehardMin; and by another conveyance 
dated April 4th, 18S7, John It. Itlcliardaoii conveyed Id» 
«Unity of redemption in the remainder of the mortgaged 
pr -iniHes to one Helen M. Bowser. Tile latter portion 
ef the premise» was conveyed by Helen M. Bowser and 
her liuwband to the defendant I.uey Ann Iticliardson In­
deed dated April 6th, 1887. John It. Richardson tiled 
in February, 18!lâ. The bill alleges, and the defendant 
Lucy Ann by her answer admits, that the
conveyance by her husband to Bowser, and the convey­
ance from Bowser to lier, were made without any con­
sideration other than love and affection, and with I lu­

ll ml object of vesting tile title in her for lier 
own benefit. It is also admitted that John It. Richard 
son lived on tin- premises up to the time of his death, 
and that he cultivated the land and treated the pre­
mises in all respects after tin* conveyance to Bowser as 
Ic laid before. The defendant Albert 1>. Iticliardson 
h s not " and as lie was semai with summons
upon which was endorsed tin- plaintiff's claim, 1 pre­
sume he admits the amount claimed to be correct. At 
all events the present contest Is one ralstal by the 
defendant Lucy Ann Iticliardson, who, by her answer, 
not only denies the execution of some of tile documents 
s t out in the bill, but also that til - amount claimed by 
the plaintiff is due. The plaintiff Is-cnme possessed of 
this bond and mortgage in the year 1875, as part of her 
dis-ributive share as one (if the heirs of the late 
William Crane, and the same was assigned to her 
before her marriage to the défendant Jackson. On the 
12lh June. 188(1, John It. Iticliardson entered Into and 
executed under his hand and seal a bond to the plaintiff, 
by the name of Marian Crane, In the penal sum of 
13,900.00. This bond recites and provides as follows:

C22C

A08B

4050

54
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« Whereas tilt- said .John R. Richardson, by his bond 18911. 
dated the 25th day of January, A.I). 1 «07, became Jack,,,* 
lnuml unto Elisa Crane (now Eliza Cotton), in the penal huhauvhos.
sum of £11114, conditioned for the payment of £33 2 Ills. ----
on the IIrst day of June then next ensuing, to- 
gather with lawful interest thereon, payable annually 
from till' first day of June, A.I). 181M1, in each and 
every year until the principal sum is paid. And 
whereas there was due on the said bond for principal 
and interest on the 31st day of December, A.I). 1879. 
tap sum of $1,971.90. And whereas the said Iamd has 
been assigned to the said Marian Crane, and the said 
Marian Crane reipiires payment of said bond, hut is 
willing to allow tile same to stand for a longer time 
i pou being paid seven per cent, annual Interest, to 
which the said John It. Richardson has agreed. Now 
tlie condition of the foregoing obligation is such, that if 
the said John R. Richardson, his heirs, executors and 
administrators, do and shall well and truly pay, or 
cause to be paid, unto the above named Marian Crane, 
her heirs, executors and administrators, or assigns, 
seven jier cent, annual interest on the said sum of 
$1,971.90, due as aforesaid on said bond (the annual 
interest as it accrues due, if not paid, to become prin­
cipal, and bear interest as such), then the foregoing 
obligation to Is- void, otherwise to remain in full force 
and effect.”

I think the evidence fully proves the execution of 
all these conveyances and instruments as alleged in the 
I 'M, and there remains for determination the question, 
which was the only one argued at the hearing, 
us to the principle upon which the interest due on the 
mortgage is to lie computed. Annexed to the plaintiff's 
answer to the interrogatories filed by the defendant 
there is a schedule A. which contains a statement of 
the payments made on account of this mortgage by 
John R. Richardson, the last one having been made 
December lltli, 1894. These in all amount to $1,328.80; 
and I understand there is no dispute as to the correct­
ness of this account. The plaintiff claims as due on this 
mortgage up to December 31st, 1895, when the summons
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wan issued, the principal sum of $1,.131.33. and $3,(ltil.4!> 
us balance of interest, nnd this after giving credit for 
the payments mentioned in the schedule I have already 
>pokcn of. The method by which this sum is arrived 
at is this: The account is stated with annual rests; 
the Interest computed at <i per cent, up to June 12th, 
I><80, when the last bond was given, and after that date 
at 7 per cent., in accordance with the terms of that 
arrangement. By tills computation the payments are 
deducted, and the balance of interest each year is added 
to the principal, and interest thereon charged. The 
light thus to compound the interest is disputed, and 
It was to this point alone Hint the argument on the hear­
ing was directed.

Although the female defendant who now raises this 
question was not the original owner of the property, 
she is, I think, under the circumstances, In no better 
position than though the equity of redemption had re­
mained in her husband. She was a party to the original 
mortgage, and it is clear, I think, that the transfer to 
lier in 1887 was merely nominal, and that during her 
husband’s life he dealt with this property and mortgage, 
and made payments thereon amounting to $427, either 
ns the real owner, or else as Ills wife’s agent, w ith ample 
authority.

I think it may be admitted as the general rule of 
this Court that, in the absence of any agreement to the 
contrary, Interest on a mortgage will not he computed 
with rests ns the plaintiff seeks to do in this case. In 
W’arw0 v. Cunliffc (1), the Lord Chancellor says: “ My 
opinion is in favour of interest upon interest, because 
I do not see any reason, if a man does not pay interest 
when he ought, why be should not pay Interest for that 
also. But I have found the Court in a constant habit 
of thinking the contrary; and I must overturn all the 
proceedings of the Court if I give it.” It may be that, 
at all events, so long ns the usury laws remained in 
force, an original agn ement for the loan of money, that 
the Interest should be compounded, would have been

(1) 1 Yes. Jr. VO.
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held bail, cither as against the policy of those laws or 18t)C. 
as teniiiiig to oppression, and tile evils those laws were J»™»»» 
Intended to prevent, though a different rule prevails ei<h««Ç"oh, 
since tile usury laws were repealed. Clarkxon v. Hen- ----
. • Barker, J.aerxon (2).

In Cliamlirrx v. (ioUlirin (3) laird Eldon says: “It 
is dear the mortgagee cannot originally covenant for 
a collateral advantage; also, if upon the effect of the 
instrument there Is nothing more than that the mort- 
gagee shall do what a mortgagee ought to do as a trus­
tee, there Is no pretence to say the trust Is distinct from 
the mortgage. There is nothing unfair, or |s-rhaps 
Illegal, In taking a covenant originally that, If Interest 
is not paid at the end of the year, it shall be converted 
into principal. But this Court will not permit that, as 
having a tendency to usury, though it is not usury.”
See /.'./• parte Beran (4) and Morgan v. Mailin' (5).

No question can arise here as to the original trans­
action, because the mortgage provides for no collateral 
advantage in any way; it is a simple mortgage to secure 
a certain sum of money with lawful interest at a certain 
time. Tlie agreement to pay the compound interest, if 
made at all, was made afterwards. Now, there Is noth­
ing either usurious or illegal in a mortgagor agreeing, 
after his interest is overdue, to convert it Into principal, 
and pay interest on It. The forbearance which he 
obtains is an ample consideration, and there are 
numerous cases where such agreements have been
sustniued.

In Brown v. Deacon (6), It appeared that the mort­
gage In question carried Interest at the rate of 6 
per rent., and the Master only allowed that rate, al­
though the mortgagor had, long after the money was 
due, signed a memorandum agreeing to pay Interest at 
the rate of 10 jier cent., the Master thinking that the 
memorandum, not being under seal, would not control 
the mortgage. Mow at, V.C., reversed this finding, and

(2) 14 Ch. D. SIS. (4) 9 Ves. 22.1.
(.1) 9 Vei. 264, at p. 271.

(61 J Via. 16. 
(6) 12 Or. 198.
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held that the 10 |ht cent, rale was chargeable, and 
that on the authority of Alliance Hunlc v. Brown (7) 
no conalderallon for the contract Deed appear on Its face, 
the plaintiff having actually forborne after the agree­
ment.

In Totten v. Watson (.8) the principle was not de­
puted, but It wan held not to apply to an agreement not 
in writing, and when- there wax no proof that it was 
part of tile agreement to charge the extra interest upon 
the land.

In Tompson v. IaiIIi (9), a suit for foreclosure, the 
sole question was whether the plaintiff was entitled to 
compound Interest under an alleged agreement arising 
out of a correspondence between the parties. Lord 
itomilly, in giving judgment, after showing that this 
correspondence did not amount to any such agreement 
as the plaintiff alleged, says: “ In order to entitle the 
plaintiff to this demand, there should have been an ex­
press assent by the defendant, which there is not."

In Daniill v. Sinclair (10), which was a redemption 
suit, the same principle is admitted. The Court of New 
Zealand found that there was no agreement to pay the 
compi and inti n si. S|s-aking of this Sir Itobert Collie,-, 
in delivering the judgment of the .ludieial Committee 
of the Privy Council, says (at p. 189): “ He (/*., the Judge 
of the Court below I, therefore, gave effect to the rule of 
law. which was undisputed, that without such an agree­
ment simple interest only can lie charged on a mortgage 
account."

Now, what is the evidence of the mortgagor's assent 
or agreement in tills case? The evidence shows that on 
three separate occasions, that Is to say. November 8th, 
181,7. .March 22nd, 1873, and August 18th, 1887, John 
II. Richardson acknowledged a balance due on the 
mortgage. The last one is as follows: “ I acknowledge 
that on the thirtv-tirst day of December last there was 
due on the foregoing mortgage the sum of six hundred

(7) 10 Jar. N. 8. 1121 
|8| 17 Gr. 9»8.

(9) * Jar. N. 8. 1091. 
110) 6 App. Css. 181.
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and seven ty-t wo pounds eleven shillingH. which I pro­
mise lo pay with Interest thereon from that date.”

“ Rackvllle, 18th August, 1887.
(Signed) John It. Richardson."

The two other acknowledgments are in precisely 
the same terms, the first slating £1144 6s. as due June 
1st, 1867, and the other stating £.‘1711 3s. as due Decem­
ber 31st, 1872. These two acknowledgments are also 
entered and signed oil the original bond, except the word 
“bond” is substituted for “mortgage.” Now, the 
evidence shows, and it is in fact not disputed, that the 
balances stated to lie due in these three acknowledg 
ments were arrived at by charging compound Interest 
witli annual rests in the manner contended for by 
the plaintiff. There is no pretence here that these 
acknowledgments were made under any mistake, either 
of law or fait, or under any misapprehension by Itieli 
ardson of Ids rights, or that they were in any way 
obtained by fraud or unfair dealing of any kind. 
Cogswell, who was agent of the Crane estate at the 
time, is dead as well as Richardson, so we are without 
any evidence beyond the writings themselves. Vnder 
these circumstances I feel Imam! to assume that an 
agreement to substitute coiii|Kinud for simple Interest 
had been made. In Itanicl I V. Sinclair ill), already 
cited, a similar state of facts existed, bill it ap­
peared that the account was settled by Isitli parties 
under a misapprehension as to their respective rights and 
obligations, in which case they were not held bound. 
The Court say at |«tge 1111 : “ Vmloiibtedly the signature 
by the plaintiff of the account in quest Ion, if it stood 
alone, unexplained, would afford a strong prcauiu 
that an agreement to substitute compound for « 
interest under the mortgage bad been come to, and It 
was for the purpose of proving the agreement which 
the defendant had pleaded that the account was relied 
upon." Now there Is no explanation even suggested here. 
On the contrary, when the plaintiff in 1875 took this

S31 
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JACKHUN

Hichajumon,

(11) 6 App. Car 181.

0
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morlgagi' as a part of her share of her father’s estate, It 
had the first two acknowledgments upon it. Nearly 
twenty nine years have elapsed since the llrst one was 
made, twenty-three since the second, and nine years since 
the third; and during all this long period Kichardsou, up 
to the time of his death a year ago, and his wife, who 
now raises this question, up to the present time, have 
had the benefit of tile forbearance to which, as Kinders- 
ley, V.C., in Alliance Hank v. Brown (!-», says an agree­
ment sucli ns Is contended for here is referable and upon 
which It Is based. To allow the matter to be re-opened 
and dealt with on an entirely different footing would, 
in my opinion. Is- contrary to both authority and pria 
ci pie. See McCarthy v. Llundaff (18); Clan cart y v. La 
touche (14); Blackburn v. Warwick (15).

1, therefore, hold that these acknowledgments show 
an agreement by Itichardson to pay the compound 
interest, as charged and claimed by the plaintiff, for 
the period covered by them, that is up to December 31st, 
I sati. And as Itichardson by these several written 
memoranda stated the balances to be due on tlic mort- 
i/in/c, It is equivalent to a writing declaring them a 
charge on the land under the mortgage. In addition to 
those acknowledgments we have ltichardson's bond, 
g.ven to the plaintiff in .1 une, 1880, by which, as will be 
seen by the recital, he admits, under his hand and seal, 
that there was due on his original bond up to December 
31st, 1879, the sum of |1,971.90, which is the amount 
due at that time computed on the principle contended 
for. Uy this admission under his seal Itichardson would 
be bound: Blackburn v. Warwick (15); Motte v. Salt (17).

I am disposed to think that the agreement as to 
compound interest, shown by the acknowledgments en­
dorsed on the mortgage, cannot, however, be held to 
extend beyond the jieriod specifically mentioned in 
them or to relate to the computation of future interest. 
In order to impose the burd n of the extra interest

(14) 1 Ball A B. 420.
(15) 2Y.A V. Es. 09.

(17) 82 Ik-av. 211(1.

(12) 10 Jar. N. 8. 1121 
(18) 1 Ball * B. 875.

Oil
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the land, «a It la here Bought to do, there must not on It 
lie clear evidence of the agreement to pay the Increaaed 
rate, but nlao an agreement to charge it on the land 
under the mortgage. In lJunicll v. Sinclair (18) the 
Court In New Zealand held that the settlement of the 
account in which the compound Internal was charged 
was not evidence of a continuing arrangement to that 
effect, and Feri/usson v. Fi/ffe (19) and Rlackburn v. 
Warwick (20) were cited aa authorltlea for that poaltiou. 
In Re Houston (21), where the quealion waa a a to charg­
ing an increaaed rate of Internet, Proud foot, J., any a: 
“ Here, aa In Totten v. Watson (22), no agreement at all 
la proved ; there la the mere fact of payment of the 
Increased rate of Interest, from which perhaps an agree­
ment might be inferred aa to those particular payments; 
but there is no evidence of an agreement applicable 
generally to arrears whenever they might occur, and 
certainly there was no agreement to charge the land 
with the additional rate." By the terms of the bond 
given to the plaintiff In June, 1880, Kicliardaon ex­
pressly agreed that interest at the rate of 7 |s-r cent, ou 
the balance then stated to lie due on hia original bond 
should lie paid In future, and that overdue interest 
should be treated aa principal, and liear interest aa 
such. There la no doubt that a personal liability waa 
created by this larnd to pay, not only the compound 
interest, but also the increased rate of interest; but 
there must be some agreement by which this extra 
burden la charged on the land before It can be so. This 
bond makes no reference whatever to the mortgage; 
and if it waa intended to substitute this bond for the 
original one, and make the mortgage void only on pay­
ment of the debt and interest as computed and settled 
by the latter bond instead of the former, it waa a 
simple matter to have said so. In Totten v. Watson (22). 
alri ady referred to, the mortgagee alleged an agree­
ment to add 2 per cent, to the rate of Interest, and that 
It should la* a charge upon the land. The latter part of

(IS) 6 App. Can. 181. (20) JÏ.1C. Kx. 9». (Ml 17 Or. MS.
(19) 8C1.» F. 1*1. (91) 9 Out. ltep. 84.

•-]

189(1.
Jackhon

Richahhion, 
et al.

Barker, I.
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1 HIM*. the agrément wna not proved an Hpragge. I'., thought 
wa* necessary in order to charge the land. So that a 

Htt’ii*himok, mere agreement to pay an increased rate of inti rent on a 
debt secured by a mortgage, does not necessarily in- 

itsrker,j. vo|ve „„ agreement to charge the payment of It on the 
land under the mortgage. It is true that interest at the 
rate of 7 per cent, is included in the £87*2 lis. stated to 
be due December 31st, 1888, and which I have already 
held to lie a charge on the land. That is, however, 
trn spective of the last bond, and is a charge on the 
land, because Richardson, under the circuinstanees I 
have mentioned, agreed upon that balance as then due 
oa thr wnrtffuifr. The time for which the plaintiff 
agreed to forbear, by the effect of the bond of 1880, is 
at most a year; and in 1887. long after that |s*riod had 
elapsed, the plaintitl*s agent and Richardson had the 
settlement by which the agreed balance of £872 11*, 
was arrived at, and as a part of the arrangement 
date the plaintiff's agent took from Richardson an 
agreement to pay Interest on that sum from December 
31st, 1888. This is the last arrangement or agreement 
In twet ii these parties, and if their rights are determined 
under it they might not to complain. An agreement to 
pay interest primarily means simple interest only, and 
at the rate of 8 per cent.; and when the parties settled 
upon an amount due up to December 31st. 1888, and the 
plaintiff took Richardson's agreement to pay interest on 
that sum as priuci|ial. I think the amount for which he 
is entitled to claim as a charge under this mortgage is 
the sum then due and Interest.

There is nothing to show that tin* amounts claimed 
as due by the plaint iff, shown by these acknowledged 
balances, are incorrect, computed on tin* principle con­
tended for, and I understand that no error in calcula 
Hi n is charged. The £872 11s. will, therefore, be taken 
as the amount due December 31st, 1888. as principal, 
upon which the plaintiff will be entitled to simple 
Inten st at the rate of 8 per cent.

No doubt the parties can agree upon the sum in 
order to avoid a reference.

0
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WALSH v. NUGENT. 

(No. 2. Ante, p. 240). Sti'ttmlHr

1890.

Practice—Suit by administratrix—Nonjoinder of husband — Amendment—
The Married Women's Property Act, 1895 (58 Virt. e. 21), s. 18—Suits
commenced before Act in force—Will—Suit for recovery of legacy—Ad­
mission of assets—Pleading.

W. by hi» will appointed hi» wife sole executrix, and left her the residue 
of hi» estate after payment of four legacies. The executrix proved 
the will and paid two of the legacies. She died intestate, and the 
defendant took out letters of administration of her estate. The
plaintiff, a married woman, who was one of the unpaid legatees 
under W.'s will, obtained letters of administration de bonis non
of W. s estate, and tiled a bill against the defendant to have the 
estate administered in Eijuity, an account taken of the unad- 
mmistered assets received by the defendant, and payment of the 
same to the plaintiff. There was no allegation in the bill that any 
of the legacies had been paid, and that this was an admission of 
assets for the payment of all of them. The plaintiff did not make 
her husband a party to the suit. The defendant in his answer 
claimed that there were no assets to pay the legacies, as W. at the 
time of his death was indebted to his wife for advances out of her 
own separate property, which, with some other debts, exceeded the 
value of his estate.

Held, ill that the bill should be amended by making plaintiff’s husband 
a co-plaintiff.

(-1 That the plaintiff was not entitled to a decree against the defendant 
for payment "f her le*aey without a reference being had and an 
account taken, when the bill did not charge that the testator s 
executrix had admitted assets and become personally liable by pay­
ing two of tbe legacies, and the defendant I',ad expressly denied there 
were any assets for the payment of the legacies.

Hection 18 of the Act 58 Viet. c. 24, does not apply to suits com­
menced before the Art came into force.

Tile flirt* in filin nuit en- wifiirietifly Muted in the
judgment of the Court. Argument wn» henni June 
17th, 1890.

I{. /•’. IJiiii/lrii. Q.C.. mid It. Mull in. for the de­
fendant»:—

The unit in iiii|irn|ierl.r framed. The |ilnintiff'n liu*- 
1'iiiid hIiiiiiIiI Imre lieen made n cn jilninlill. In William* 
mi Kxeeutor* (1), the rule in wild to lie eleurlv eatahlieli 
eil that « frme con rt exeeutrix or nilmitiiHtratrix ran-

(1| mil Am. Kil. uni.
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1896.

Barker. J.

not Biiv alone, citing Marsh a II v. Uutton (2), and Boqgett 
v. Frier (3). See also Daniell Ch. Vrac. (4). The hus- 
timid of an executrix i* entitled to adminl»ter In hie 
wife’s right, mid may dispone of the personal estate 
vested In her in that capacity. He, therefore, should 
he joined that the defendant limy have a discharge 
against h'in for any money decreed to be paid to the 
plaintiff. See Re Wood (8). Seetiou 18 of The 
Married Women's Proitertp Aet, 58 Viet. c. 24, allowing 
n married woman, who is an executrix or administra­
trix, to bring sails ns If she were a feme sole was not in 
force when this suit was commenced, nnd docs not 
apply.

C- A. Palmer, Q.C., and U. IV. Ifaiiiiii/lon, for the 
plaintiff:—

The objection that husband should have been joln- 
i d is a ground of demurrer, and In the absence of de­
murrer Is waived: Burdick v. (larrirk (•!). The Mar­
ried Women’s Property Ac/, 18!I5, In so far ns It relates 
to practice mid procedure not affecting vested rights, 
applies to suits ]M-nding at the time It was pass 
ed or came In force. 8i-e lliekmai v. Trites (7). Then- 
are numerous authorities that an Act respecting prac­
tice and procedure will be construed to be retros|iective. 
Section 18 of The Married Women's Proper!p Aet, 
1895, deals entirely with a matter of practice.

1896. September 16. Kaiikkii, J. :—
The facts of this case are very simple. One 

Maurice Walsh died at the city of St. John on the 1 titli 
of August, 1885, having made a will on the 22nd of July 
previous, by which he appointed his wife Margaret sole 
executrix, and gave to her the residue of Ills property, 
after payment of debts, funeral and testamentary ex­
penses, and the following legacies: 81181 to Ids son 
Kdward, |50 to his daughter Catherine, and $1511 to 
inch of Ids daughters, Mary and Margaret. The estate

il) S T. It. 654.
(SI 11 East 80S.
Ill nil Am. 14.w.

(51 S DeO. F. A J 116. 
C.| L. It 6 Ob. 188.
(7) 16 N. B 68.
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was small, consisting ]irin< i)>nlly of a life insurance of 
$1,(100. The executrix proved the will and received the 
life insurance and some other moneys, amounting to 
some $1,250 In all. She never tiled liny inventory in 
he Probate Court, or passed any account. She died In 

August, 1892, intestate, and the defendant Nugent 
look out letters of administration to her estate. The 
plaintiff, who is also Margaret Walsh, but a daughter 
• f Maurice Walsh, then obtained letters of administra­
tion île boni» non of her father's estate, and ns such 
administratrix has filed this bill against Nugent ns 
administrator of Margaret Walsh's estate, for an 
account of her father's estate with a view of obtaining 
payment of her own legacy of $150, and that of her 
sister Mary, the other legacies having, ns Is alleged, 
I een paid, and the estate otherwise fully administered. 
The defence set up by the answer is that Margaret Walsh 
when she married Maurice Walsh, who was then a 
widower with the children mentioned In his will, was 
possessed of a considerable amount of property In her 
own right, and that after her marriage site permitted 
lier husband to use in carrying on his own business, or 
in payment of Ills liabilities, a considerable portion of 
lier own money, and that at the time of Ills dentil her 
husband owed her for these advances an amount which, 
with the funeral and testamentary expenses, was in 
excess of the value of all the assets of the estate. And. 
therefore, then- never was any money of the estate 
available for the payment of these legacies, the whole 
N 1.250, or whatever the Walsh estate amounted to,
I eing absorls-d in payment of debts, funeral and testa­
mentary ex |ienses.

Though the plaintiff has filed this bill In her repre- 
sentative capacity, and not In her own right as claiming 
her legacy, it has been treated, and I think I may treat 
it, practically as though the claim were for the legacies 
merely, because it does not seem disputed that except 
for Mrs. Walsh's claim ns a creditor of her husband, the 
assets Were ample for the payment of these legacies, 
and the esiate has been otherwise fully administered. 
As Mrs. Walsh is entitled to the residuary estate, and

887

1H90.

Nvosst.
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1WKJ. the other legatees have been paid, the only sums to be 
xvai.»h accounted for by Nugent, uh administrator of Mar­
s'voInt. garet Walsh, to the plaintiff would be the amount of the 

Barker.j two legacies In ipiestion with Interest, if interest were 
recoverable.

It appeared by the evidence that the plaintiff is a 
married woman whose husband is living, and it was 
objected on that ground that as lie was not ti party the 
suit could not be maintained in its present form. I 
think, under the authority of llimlick v. (htrrick{8) and 
other eases this objection must prevail. 1, however, see 
no good reason why the difficulty should not be got rid 
of by amendment. The whole case has been heard, and 
no one can suffer by that course. I shall, therefore, 
order that the bill and other proceedings 1m? amended by 
making the plaintiff's husband a co-plaintiff, on his 
filing a written consent to that effect, and to submit to 
any form of procedure which the Court may think fit to 
adopt. 1 make this order the more readily because b.v 
58 Viet. c. 24, s. 18, express power is given to a 
married woman suing as executrix or administratrix to 
do so without joining her ind. That section is, 
however, not " 'Mo this case, as it did m,t come
into force until January 1st, 1800, sum* mouths after 
this suit was commenced. It shows, however, the trend 
'jf legislation on the subject, and that the objection is 
one more of form than substance, and one which may, 
therefore, be well met by amendment.

As to the substantial ground of complaint in this 
case, 1 should have felt glad, in view of the small 
amount in dispute, to have avoided tin* delay and ex­
pense of a reference, and, if the parties lmd so desired, 
to have made a decree determining the question In­
volved, as 1 suppose all the evidence has been given 
which is available to either of the parties. As the 
pleadings ami evidence stand at present I cannot see 
my way clear to do so without disregarding what seems 
a settled practice in such cases. The bill in this case 
does not allege any circumstances or facts which in law

(H) L. It. 5 ('h. til.

^
41^6
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would amount to an admission by Margaret Walsh, the 
executrix, of assets in her hands available for the pay­
ment of these legacies. In such a case the executrix 
would have rendered h *rself personally responsible, 
and, therefore, a reference to ascertain whether she in 
fact had assets or not would be altogether unnecessary. 
There is proof here that this executrix laid paid some of 
these legacies, and if that fact had been put forward in 
the bill as an admission of assets to pay these legacies 
in question, it might without explanation be held in law 
to amount to such an admission, and thus create a per 
nouai liability on the part of the executrix and render 
any reference unnecessary: hut nihil v. Hair huh (0), It ni­
ton v. Rohmihr (10). Stephen* v. Venable* till. Itarnard 
v. Pnmfnlt (12), f'adhnn/ v. Smith (13), Coleman v. 
Whitehead (14).

There is. however, in this case an express denial by 
the defendant that there are any assets available for the 
payment of these legacies, and the plaintiff, so far from 
putting it forward in her bill that certain of these 
legacies had been paid, and, therefore, the executrix had 
admitted assets for the payment of all of them, makes 
no allegation of this payment; and by the prayer asks 
that the estate be administered in equity, that an 
account be taken of all the unadministered property, 
estate and effects of Maurice Walsh which have been 
received by the defendant Nugent ns administrator 
of Margaret Walsh, and that the balance of such estate 
b • ascertained and paid over to the plaintiff ns admin- 
is'ratrlx, etc., of Maurice Walsh. In Saraijc v. Lane 
IIS), where the plaintiff filed a bill for the payment 
< f a bond, the Vice-Chancellor says : “ The first ques­
tion that has been raised is, whether 1 am to decree 
nil account of the |>ersomil and real estate of the testa­
tor, which is the relief prayed by the bill, or whether I 
am at once to decree payment of the plaintiff's debt per­
sonally by the executor. The ground U|»on which 1 am

(») 4 I>. M. A O. m. (13) ft M. A C. Aft.
(10) 7 I). M. A O. 0. (IS) L. R. 9 Kq. 87.
(11) ‘i Bm IM

(1ft) A Hare. 83.

838
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INW. inked to moke the latter decree Is an Implied admission 
w»L»H of assets by the executor, bv liavlng paid some h‘gacie* 

Mru»T. of the testator whilst the plaintllT’s debts remained un- 
Buker,j. paid. A passage from the answer of the executor, ad­

mitting that such payment of legacies had been made, 
was read by the plaintiff and relied upon as sufficient to 
entitle him at once to a decree for payment of his debt, 
although the answer suggests that the legacies were 
paid under a mistake by the executor as to the amount 
of the assets. Without relying upon this suggestion In 
the answer, I am of opinion that the plaintiff is entitled, 
in this stage of the cause, to an account a g
more. The bill does not make the point tl e-
fendant has made himself personally liable to pay the 
plaintiff’s debt by admission of assets, or on any other 
ground, but, on the contrary, prays an account of the 
testator’s assets, and payment of the plaintiff’s debt in a 
due course of administration. Admitting for the pur­
ismes of the argument (but not further), that payment 
ef a legacy of £5, whilst debts remained unpaid, may be 
an admission of assets to pay all the testator's debts, it 
is obvious that the circumstances under which such 
payment was made may be material. And unless the 
plaintiff makes the point by his bill Instead of praying 
an account, the defendant has no opportunity of making 
a rase in answer to the claim."

This case seems almost identical with the present 
one, and is, I think, an authority for making only an 
order for a reference at this stage of the case and for 
taking the account asked for by the plaintiff.

There is another defence put forward in the defend­
ant’s answer. The defendant alleges that after Maurice 
Walsh’s death his wife Margaret Walsh, while she did 
not pay either of these legacies now claimed, did ex 
pend in the support and maintenance of this plaintiff 
and her sister Mary, out of her own private moneys, a 
sum in excess of these legacies; and the defendant 
claims that these sums so expended should he set off 
against the legacies. I cannot concur in this view, for 
if it appeared, which It docs not very satisfactorily by

UHC
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the evidence, that any such money* were expended, 
there ia nothing to show that any liability wa* intend­
ed to be created. No claim was made for the money for 
the six or seven years which Margaret Walsh lived 
afterwards, and she had the benefit of I he plaintiff’s ser­
vices during the fourteen months she continued to live 
with lier. In addition to this, as it is distinctly al­
leged that these advances were not made In payment 
o' these legacies, they must have been made as a per­
sonal matter between the two, creating simply a 
liability or debt from the plaintiff to the executrix. Tills 
suit is brought by the plaintiff In her representative ca­
pacity to recover such moneys as are unadmlnlstered in 
the defendant’s hands as Margaret Walsh’s administra­
tor, and under these circumstances there cannot be any 
set-off. The reference will, therefore, not include these 
claims, but be confined to the ordinary inquiry.

Reserve all other questions until the Referee has 
reported.

JACKSON v. HUMPHREY.
Practice—Forecloture tuit—Affidavit of tervice of tummont—The Supreme 

Court in Equity Act, 1890 (58 Viet. c. 4), ». 185.

It ia not sufficient in an affidavit of service of summons in a foreclosure 
suit to state that the defendant was served with a true copy without 
stating that it was indorsed with a true copy of the indorsement on 
the summons.

Tills was a motion in a foreclosure suit to take the 
hill pro confexso for want of an appearance. Section 
ls6 of tin* Supreme Court In Equity Act, 1890 (1), pro­
vides that in all suits commenced for the foreclosure of 
any mortgage, or for the foreclosure and sale of mort­
gaged premises, the date of such mortgage, and the 
names of the parties thereto, shall be stated In the sum­
mons and In the copies served, and the amount which 
the plaintiff claims shall In all cases he indorsed on the

(1) 58 Vic. Ch. 4.
*01.. I. S.S.S.S.—tt

1806.

Marker, J.

18 (Hi.
A tlifiut 18.



aw

11 L'MI’tl IIKV.

1886. 
Ort.Jar *1

NKW BBINbWICK EQUITY BKI'OBTS. 'VOL.

summons nncl copies served; and a form of the indorse­
ment is given. The summons in this suit was properly 
indo"Bed. The affidavit of service attached to the sum­
mons stated the defendant had been served with a true 
copy of It, but did not state that the ropy contained the 
indorsement on the summons.

1896. August 18. C'. A. Stockton, for the plain­
tiff.

Ha KKF.lt, J. :—The affidavit of service is insufficient, 
and cannot lie read.

LAUGHLAN, et ai., v. PRESCOTT, et al.

Practice—Interrogators—liuoJR ■ieneg of a mirer.

It i« not mifftcioiit tor tlie defendant, in answer to an interrogatory, to 
deny having any knowledge, without stating Ilia information and 
belief.

This was a suit to restrain the defendants, Cran­
dall S. I’reseott, Isaac C. Prescott and George 1). Pres­
cott, from felling trees and lumbering on certain Crown 
lands in Hestigouelie county, for an assessment of 
damages, and a declaration of the rights of the parties. 
The plaintiffs, Charles McD. Laughlan and Samuel 
I.aughlnn, jr., by their bill, as amended, alleged that 
license to cut lumber on the lands in question was 
granted to one George K. McLeod; that on the 31st of 
August, 1893, McLeod assigned the license to one 
Samuel Laughlan by a memorandum of agreement of 
that date, and that a further memorandum of the agree­
ment was filed on or about that dale In the Crown Land 
Office at Fredericton. Both these memoranda were 
recited In the bill. The bill then alleged that Samuel 
latughlan had transferred his Interest in the license to 
the plaintiffs. Interrogatories were delivered for the 
examination of the defendants, which contained, inter 
alia, the following, viz.:

ii. “Is It not true that on the thirty-first day of 
August, A.If. 1893, Samuel Laughlan purchased from
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the said George K. McLeod certain rights on the said 
Crown lands? Is It not true that a memorandum con­
taining the conditions of the said purchase, and setting 
out the assignment and transfer of the said rights, and 
signed by the said George K. Mvl.eod, was delivered on 
or about the said thirty first day of August, A.D. 1891, 
by the said George K. McLeod to the said Samuel 
Laughlan? Was not said memorandum In the words 
and figures firstly set out In the second paragraph of 
the plaintiffs’ bill of complaint in this suit, or in what 
other words and figures was it? Is it not true that on the 
thirty first day of August, A.D. 189.1, another memoran­
dum containing the conditions of the said purchase, and 
setting out the assignment and transfer of the said 
rights, was signed by the said George K. McLeod and 
the said Samuel Laughlan, and filed In the Crown Land 
Office at the city of Fredericton on or about the thirty- 
first day of August, A.D. 189.1? Was not said memo­
randum in the words and figures secondly set out In the 
second paragraph of the plaintiffs' bill of complaint in 
this suit, or In what other words and figures was it? 
Declare the truth of the matters enquired after by this 
Interrogatory to the best of your knowledge, remem­
brance, information and belief, with your reasons, fully 
and at large.”

To this interrogatory the defendants answered as 
follows:

2. “ Of our own knowledge, we do not know whether 
on the thirty-first day of August, A.D. 189.1, or at any 
other time, Samuel Laughlan did, or did not, purchase 
from George K. McLeod certain rights on the Crown 
lands. We were never Informed by the said George K. 
McLeod that he had sold said rights to said Samuel 
Laughlan; and we never saw the original or any copy of 
the alleged agreement, firstly set out in said amended 
second paragraph of plaintiffs' bill (If any such agree­
ment exists) until we saw in the copy of plaintiffs’ bill 
served on our solicitor a statement that such an agree­
ment had been made, and what purported to be a copy 
of said agreement, set out in said bill; and we have no 
means of knowledge, as to whether such agreement was,

1896.

Lavohlan.
•taL

■■
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or was not made; and we do not know whether or not 
such an agreement (If any such exist*) is, or is not, in 
the word* and figures firstly set out in the second para­
graph of tlie plaintiffs’ hill of complaint, or in any other 
words and figures. And we further say, that we do not 
know whether on the thirty-first day of August, A.O. 
1893, or at any other time, another memorandum con­
taining the conditions of the said purchas.- (If any pur­
chase was made), and setting out the assignment aud 
transfer of the said rights, was or was not signed by the 
said George K. McLeod, as Is stated III said second para­
graph of plaintiffs’ bill as amended ; and we never saw- 
said supposed memorandum; and the first we heard of 
t here being any such memorandum (If there is any) 
was in or about the month of November, A.I). 1803, when 
a copy of what purported to be such a memorandum was 
sent to us from the Crown Land Office at Fredericton; 
and we do not know whether said memorandum (If any 
exists) was or was not tiled In the Crown Land Office at 
the city of Fredericton, on or about the thirty-first day 
of August, A.ll. 1893, or at any other time; aud we do 
not know whether such memorandum (if there is any) is. 
or Is not, in the words and figures secondly set out in 
the second paragraph of the plaintiffs' bill of complaint, 
or in any other words and figures; and we never heard 
from George K. McLeod, or any other person, that the 
plaintiffs, or any other person or person*, had or claim­
ed any rights in said lumber lands and licenses, except 
tile rights we had purchased from George K. McLeod, 
until some time In the month of August. A.V>. IMVi, aud 
long after we had purchased from the said George K. 
McLeod all tile rights he had In the Crown lands men 
tloned In the plaintiffs’ bill of complaint. We met the 
said Samuel Laiighlan at New Mills in the county of 
Restigouche, who then and there stated to ns, that he, 
the said Samuel Laughlan, claimed certain rights in the 
mid Crown lands, and the timber and trees growing 
thereon, llut we thought he was claiming for himself 
and not for the plaintiffs.”

To this answer the plaintiffs filed exceptions, 
alleging that the defendants had not answered to the
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best of their knowledge, remembrance, Information, and 1S96. 
belief, whether on the thirty-first of August, 1893, a i.muhlan, 

memorandum of assignment of McLeod’s rights to "r ' 
Samuel Lauglilaii was signed by McLeod, and tiled on ' '<**C°TT,*<*1 
or about that date In the Crown Land Office at Frederic- R,rkt'r J- 
ton, and whether the memorandum was not in the words 
and figures set out in the bill of complaint. Argument 
was heard October 2IHh, 1896.

C. A. Palmer, Q.C., and John Montgomery, for the 
plaintiffs:—

The defendants’ answer Is Insufficient. It is not 
sufficient for a defendant to answer that he cannot give 
the information asked for, unless lie goes on to say that 
he has made inquiry and cannot get the Information. 
He cannot set up ignorance of matters as to which he 
has the means of information. Attorney-General v. Keen 
(1). The answer is also insufficient in its failure to state 
the defendants’ belief. See Daniell Chan. Prac. (2), and 
Story Kq. Plead. (3).

G. G. Gilbert, Q.C., for defendants:—
If a party denies having any knowledge or Informa­

tion concerning the subject matter of the Interrogatory, 
it Is meaningless for him to disclaim any belief. The 
Court does not require minute and vexatious discovery, 
if substantial information is given : Wiley v. Waite (4). 
It is no objection to an answer that it is not so parti­
cular us to meet all the terms of the Interrogatory, pro­
vided it is with reference to the object of the bill a 
fair and substantial answer: Itally v. Kenrick (5), and 
Keade v. Woodrooffc (6).

Palmer, Q.C., in reply.

1896. October 28. Barker, J. :—
The rule ns to answers is thus laid down in Daniell 

Chan. Prac. (7): “As to facts which have not happened

14) Ante p. ISO.
(6) 18 Price 291.
(«) 84 Beev. 421.

(1) 12 lleev. SO.
12) 4th Ed. p. 788. 
(8) 9th Ed. p. 679.

(7) 4th Ed. p. 728.
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1808.
Uacohlam,

i’UKSCoTT.Ht flZ. 
Barker, J.

1890.

i htolur il

within his own knowlcilgc, the defendant mast answer 
as to his information and belief, and not ns to his Infor 
mal ion merely, without stating any belief either the 
one way or the other." The same rule Is laid down in 
lleiidrickH v. Ilalhlt (8). In this case the defendants 
deny personal knowledge as to the matters interrogated, 
but they admit having some information, and I think 
plaintiff is entitled to their belief, if they have any, or 
a statement that they have none.

The exceptions must, I think, be allowed with costs; 
the defendants to have twenty days to put in amended 
answer.

(8) 1 Han. 185, at p. 200.

BRADSHAW v. THE FOREIGN MISSION BOARD 
OF THE BAPTIST CONVENTION OF THE 
MARITIME PROVINCES.

Practice—Sew Trial —Issues tried by jury—Improper admission and rejec­
tion of evidence—Misdirection— Voluntary gift inter vivos—Undue 
influence—Hurt hen of proof.

The granting of a new trittl by the Court of Equity of issues tried before 
a fury is largely in lb* discretion ol Ihe Court, and where evidence 
has been Improperly admitted or rejected, if toe finding* are ealia 
factory to the Court, and are tile mime that ought to have been 
made iiad there been no improper admission or rejection of evidence, 
and the Court is satisfied that justice has been done, a new trial 
will not be «ranted.

The Court of Kquit), in the exercise of its discretion, will not grant a 
new trial on the ground of misdirection, if it is of such a nature, 
in view of all the circumstances and the charge as a whole, that 
it ought not properly to have influenced the jury, and their finding 
is the same that ought to have been made had there been no mis­
direction, and the Coert is satisfied that justice has been done. 

The doctrine <»f endue Influence and the bnrtbenof proof In cases of
voluntary gifts Inter vivos considered.

Thix wrh an application for a new trial In thi* suit, 
which wax brought by Kliimlictli Ann Ilm<l*haw, aa 
adminiHtralvix of Jacob llrn<l*liMW, to set u*ldo certain 
voluntary traiiHfcrg of properly made by the deceased 
to the defendant*. The fact* are fully stated In the 
judgment of the Court. Argument was heard August 
17th and 19th, 1896.
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Gilbert, Q.C., Pugrleii, Q.C., and O'. A. Stockton, for 1890.
piaintiti'. HUADHIIAW

THK PolVtlOM
C. A. Palmer, Q.C., and M. McDonald, tor de-

Baptist Co*
VKMTIuM OF 

TUK MaIIITIMB
Pkovinck».

fendants.

1898. October 23. Barker, J.:—
At the hearing of this case, which came on origin­

ally before Mr. Justice Palmer, when n member of tills 
Court, that learned Judge, in pursuance of sect Ion 83 
of the Supreme Court in Equity Act, 1890 (1), directed 
certain questions of fact to be tried before a jury.

These issues were subsequently tried before Mr. 
Justice Palmer and a jury, and the case now comes be. 
fore me for the first time on tills application for a new 
trial, Judge Palmer, in the meantime, having resigned 
his seat on the bench. The case made by the bill Is this : 
Jacob Bradshaw died April 23th, 1889, at the advanced 
age of 95 years. He left him surviving a widow, who 
is the prisent plaintiff, to whom he was married on the 
20th of December, 1877. There was no issue of this 
marriage, but he left him surviving a son by a former 
marriage and some grandchildren. The bill alleges that 
within a short time after his marriage with this plain­
tiff Bradshaw's health began to decline, and lie became 
enfi ebleil in his intellectual powers to such an extent 
as to render him liable to be easily Influenced, “ parti- 
cu'arly If suih Influences were presented to him ns 
being his religious duty.” On the 16th of December, 
1882, Bradshaw under Ills hand and seal executed an 
nss'gnmt nt to the defendants of certain mortgages, 
and of a sum in cash, amounting in all to #20,000, as a 
trust fund, to be called “ Tin- Jacob Bradshaw Memorial 
Fund,” which the defendants were to keep Invested nt 
interest, which interest they were to pay to Bradshaw 
during his life, and after Ids death appropriate It for 
the support of certain specified missionary work in con­
nection with the Baptist Church. The bill further 
alleges that by a certain other deed of gift, dated May

(i) rn V et c 4.
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1890. 4th, 1887, Bradshaw assigned and conveyed to the 
”hbh..u.>. defendants certain other bonds and securities of the 
thk FosKioN value of some #40,000, which were then in the possession 

Ml*5r Tin?1"" of one John March and his son Ernest March, subject to 
"vilvrioN or Bradshaw's order, by which last assignment the de- 

TpSlovisis»1" fendants became possessed of these bonds and securities 
Barker J. upon certain specified trusts, among others, upon trust, 

to pay the annual interest arising from these invest­
ments to Bradshaw during his life, and after his death 
to pay the unpaid Interest already accrued, as well as 
the subsequently accruing Interest, in certain specified 
proportions, that is to say : One-third to the Baptist Home 
Missionary Hoard, and two-thirds to is- expended by the 
defendants in and about their work and objects. The bill 
further states that at the time of Bradshaw's marriage 
to this plaintiff he was worth from #80,0011 to #100,000, 
invested principally in mortgages, bonds and bank 
deposits; “ and as an inducement, he, prior to the mar­
riage, told the plaintiff if she would marry him he 
would give her his house situate at Hampton, with the 
furniture therein, and the lot of land on which it was 
situated, and also thi sum of #4,000 for her in her own 
l ight, and also the if she survived him she would 
receive her share of the balance.” The plaintiff also 
alleges that Bradshaw died intestate, and that letters of 
administration were granted to her on the 11th day of 
November, 1889. It is also alleged that during the 
period that elapsed between the date of the first assign­
ment and Bradshaw’s death, he transferred to religious 
bodies almost the whole of his remaining personal pro­
perty, and also the house and lot of land at Hampton 
which he had previous to the marriage promised to give 
to the plaintiff. The bill then charges that when these 
two assignments or deeds of gift were made Bradshaw 
was “ from old age feeble in bodily health, and that his 
intellectual powers had become so enfeebled and im­
paired that he was not able to transact business under 
standingly with due knowledge; and that being so 
enfeebled the defendants fraudulently caused to be exer­
cised undue and improper influence upon the said Jacob 
Bradshaw to induce him to transfer to them the pro-
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perty mentioned In the eighth and ninth paragraph* 
of the bill (t.f. the two assignment* I have mentioned), 
and by such undue Influence did induce him to make 
the transfer of such property.” The bill then prayed 
fur a decree dec! iring these transfers void, and ordering 
a conveyance ot the property to the plaintiff as admin­
istratrix, and for an account. In addition to the two 
assignments mentioned In the bill, tin- evidence shows 
that In August, 1883. Itrudshnw placed In the hands of 
Ernest Mardi, who was then assistant secretary of the 
Foreign Mission Hoard, securities of various kinds, with 
instructions to convert the same into money; and that 
on or about the 30th September, 1880. shortly after 
these securities laid been realized. Bradshaw handed 
over these moneys, which a mounted to upwards of 
$411,<100, to John March, who was then secretary and 
treasurer of defendants the Foreign Mission Board, 
and Ills son Ernest Mardi, with Instructions, after mak­
ing some special payments amounting to about $1,000. to 
hold the balance in trust to |>ay the interest to Bradshaw 
during life, and at his death to assign the fund to the 
defendants for foreign and home mission uses. Under 
tills trust certain investments were made, and these 
Investments were the securities which, by the deed of 
May, 1887, referred to in the bill, were at Bradshaw's 
request transferred by the Mardis to the defendant*. 
Their trust then ended; the defendants were substituted 
ns trustees in their place, and a written release was 
executed by Bradshaw to the Marchs.

It will be seen, therefore, that the assignment to 
the Marchs in September, 188(1, of this $40,000 fund, by 
which It went to these defendants on Brndshnw's death, 
is not attacked in this suit at all. It will be seen also 
that the two assignments which are sought to be set 
aside are attacked on two gounds: (1) that Bradshaw, 
when he made them, by reason of his mental faculties 
having become so enfeebled by old age, was unable to 
understand the nature and effect of his acts; and |2) that 
being in this enfeebled state the defendants subjected 
him to undue influences, as a result of which these gifts 
were made. The findings of the jury are not really

1890.
Bit ADsHA W

The Foreign 
Mission HdaUI»

Baptist Con*
11 IN rlOW OVi in mam ruce 
Provinces.

Barker, J.
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18U0. attacked ns being contrary to the weight of the evi-
hhàdbhaw d< nce, though that point was mentioned. 1 must take

Tun r«"mi:iQN it, therefore, that if the other objections are not fatal,
Mishiox Hoakp / , ’ „ , . . . , ... ..

on thk that the verdict of the jury is in accordance with the
l! n 1*T Co*- , _ ' - .
vhniionoi evidence, or at all events that it is entirely warranted

THK M wtITIMK1‘iwviNciie. by it.
B.rk.r r Application* for new tria In of issues directed by 

this Court have not been very frequent, and the ollluial 
reports of them are so meagre that some reference to 
tile practice and authorities on the subject Is not out of 
place. I do not understand that the principles by which 
motions for new trials in this Court are governed dilfer 
in any respect where issues are settled under section 83 
of 53 Viet. c. 4, as in this case, and where under a prac­
tice, which may now almost be considered obsolete, the 
questions were sent to a Court of law to be tried. In 
both discs the conscience of the Court had to be satis 
Hi d, and In m ithcr case is the verdict or finding of tin- 
jury necessarily binding. Tin- granting or refusal of a 
new trial 1ms been largely a matter of discretion; and 
as a result of that rule this Court has not felt itself 
hound down by those hard and fast rules by which 
Courts of law are governed in disposing of motions of 
this kind. If evidence has been improperly admitted or 
rejected, and it was of such a nature that, if it had been 
i dmitted or rejected as the caw- may lie. the finding 
ought to have been the same, anil the finding was sails 
factory to the Judge, then a new trial is refused. And 
though there may have been what technically amounts 
to misdirection, but of such a nature that it ought not 
properly to have influenced the jury in Its finding, then 
a new trial is not given as a matter of right. On tin- 
other hand, if the circumstances of the caw- are of such 
a nature that in the Interests of all concerned, and in 
the equitable disposal of the parties’ rights the Court 
ci nslders it prudent to lake the opinion of another jury, 
it orders accordingly.

In The Warden of £If. 1‘anVn v. Mun i* (3), where a 
new trial was moved for on the ground of the rejection

C-’| 8 Ve« I»».
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of evidence, the Lord Chancellor says, at page 105: 1986.
“ There Is no doubt upon the right of this Court to grant hkad»h«w 

a new trial after a trial at liar. Courts of Common Law 
had gnat difficulty in doing that, lint in those very 
eases it is admitted to be the practice of this Court, TJ‘ 
where the Issue is directed to Inform the conscience of pb-joko». 
the Chancellor, upeu this principle, that it was the habit Baator.J. 

of this Court to try upon the report of the circum­
stances, viz., the trial and all the objections, whether 
due attention had been given to ail the considerations 
stated; whether according to the common expression the 
conscience of the Court was satisfied or not.” Again at 
page l(it) of the same case the Lord Chancellor says:
“Is the Court necessarily to grant a new trial if ma­
terial evidence was rejected? Or, is it not at liberty, 
supposing it to be material, to consider in what degree 
it is so; and whether the materiality is such that, be­
came it was rejected, a new trial must be granted; even 
if the conscience of the Court is satisfied that the con­
clusion Is right? I do not state what are the principles 
of the Courts of Common Law in granting new trials.
They must be supposed to act upon wise principles.
Hut in all times this Court, in such a case ns this, has 
exercise d its discretion upon the whole case.” See also 
at page 168.

In Pemberton v. Pemberton (.1), the Lord Chancellor 
says: “ The principle is, that upon the motion for a new 
trial the Judge in Equity may look, not only at tin- 
report, but at the record in the suit in equity; and may 
collect from the whole what may satisfy his conscience; 
and if upon the whole he is satisfied that justice has 
th en done, though he nmy think some evidence was im­
properly rejected at law, he is at liberty to refuse a new 
trial.”

In Bootle v. Blundell (4), the Lord Chancellor says 
(p. 503): “ In the ordinary case of miscarriage upon the 
trial of an issue by improperly rejecting evidence this 
Court, if satisfied that, had that evidence been re­
ceived the verdict ought to have been the same, would

(«I 11 Ves. SO. (4) 19 Vo 494.
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lHDIi. not grant a now trial; being to form its judgment both 
bhamhaw upon that evidence and what appears upon the record.”

MnwioxEïïin l'1 Hampton v. Hampton (5), the Lord Chancellor, 
ma°ti™i'o. *n referring to the case I have just cited, The Warden, 
thk'mah'Îti'mi v- Hoir it (6), says: ‘‘The only considerations were, 

phqvisiiHt, whethi-r the evidence was improp<‘rly rejected; 
Barker,j. 2nd, wlial it was right to do. I thought the rejected 

evidence ought to have been admitted; but the course I 
ti ok was to examine the whole case; and I refused the 
application; my opinion being that, if that evidcnec 
being received the verdict had been contrary to that 
w hich was found, I should not hare held myself hound by 
that verdictIn the same case the doctrine Is fully 
affirmed that if by giving the fullest effect to the evi­
dence improperly rejected the verdict ought to l»e the 
same, this Court will not send the case to another trial 
to see whether a jury will do what in that view the 
Court thinks ought not to be done.

At page 42 the Lord Chancellor is thus reported : 
“ Courts of Equity have an original jurisdiction, which, 
I agree, must be exercised according to a sound discre­
tion. to try questions of fact without the Intervention 
of a jury, and w hich aid is sought, according to the com­
mon expression, for the purpose of informing the con­
science of the Court. . I agree that a mistake in re­
fusing to send the cause to a jury is a just ground of 
appeal, if the Court of Appeal should think that the 
contrary derision would have been a sounder exercise 
of discretion; but it is a competent exercise of the 
authority and duty of the Court in every case, ami 
throughout every case, and in every stage, to determine 
according to its discretion whether it does or does not 
want that assistance.”

In Lortnn v. Kinyston (7), the Lord Chancellor is 
thus reported (at p. 84(1): “ It cannot be necessary to call 
to your Lordships' recollection that a Court of Equity Is 
not bound to send an issue to a new trial because evi­
dence has been received which was not legally receivable,

(6) S V. * B. 41. (6) 9 Vei. 165. (7) 6 Cl. * F. 869.
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<>r because admissible evidence was rejected, or because 
the Judge in some respects inaccurately stated the law 
lo the jury. The true consideration always is, whether 
upon the whole, there appears to lie such a case as 
i naldes tile Judge in Equity satisfactorily to adminis­
ter the equities between the parties without the assist­
ance of another trial.”

In Browne v. McClintock (8), at page 407, Lord 
Chelmsford in discussing a question of a new trial oil 
the ground that the finding was contrary to evidence, 
and after alluding to the rule at law in such cases, 
says: “ To this it was said (and perhaps justly) that the 
Judge in Equity directing issues possesses a larger dis­
cretion in determining whether the finding of the jury is 
satisfactory to his mind or not. And in an appeal 
against the exercise of this discretion a Court of Appeal 
would be slow to interfere, unless it felt satisfied that 
there was nothing in the evidence upon which the 
opinion of the Judge could properly have been founded.”

In Swinfen v. Stein fen (9), a case involving ques­
tions similar in their character to those involved in this 
case, the Master of the Rolls says (at p. 152): “ The rules 
respecting new trials are less stringent in equity than 
they are at law, and the practice here has always been, 
not to consider merely whether there was evidence 
whlc h would support the finding of the jury, and In 
that case to refuse a new trial, but the course In Courts 
of Equity lias been, to consider whether, having regard 
to the entire subject matter, and to the whole of the 
evidence given at and before the trial, and what has 
since become known, the Court Is satisfied that full and 
complete justice has been done between the parties, and 
that no further investigation is necessary for the pur­
pose of attaining that end ; and unless it is so satisfied 
the Court requires that the matter shall be again tested 
by an examination before a jury, with such directions 
and modification as it may consider desirable for the 
fair, thorough and impartial sifting of the whole

1896.
Bradshaw 

The Foreign
MISSION BOARD

Baptist Con­
vention OF 

l ill. llABl i imi 
Provinces.

Barker, -I.

(H) ($ E. it I. App. 46li. (If) ‘27 Heav. 148.
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matter.” Thom- authorities will suffice to show the 
general principles by which this Court is governed in 
disposing of motions of this nature.

The questions which were left to the jury are as 
follows: 1. Was Jacob Bradshaw at the time of the 
execution of the deed to the defendants, dated 16th 
December, 1882, of so impaired and unsound mind as 
that he did not comprehend the extent and nature of 
the property he was thereby giving away and under­
stand the effect of such deed?

2. Was the said Jacob Bradshaw induced to 
execute the said deed by undue influence?

3. If so, who exercised such influence over him?
4. Was Jacob Bradshaw at the time he gave the 

directions to John March and Ernest C. March to trans 
fer the pro|>erty to the defendants, and execute the 
deed dated the 4th day of May, A.D. 1887, of so im­
paired and unsound mind as that he did not comprehend 
the extent and nature of the property that was to be so 
transferred, and understand the effect of what was then 
done?

G. Was the said Jacob Bradshaw Induced to give 
such direction by undue influence?

6. If so, who exercised this influence over him?
The first two questions were answered unanimously 

by the jury in the negative. The fourth and fifth were 
also answered in the negative, but by live jurors. The 
fifth and sixth questions of course became Immaterial.

I have perused the evidence in this case most care­
fully on two occasions—once before the argument, and 
once since—and have given It every possible considera­
tion, realizing fully the large amount involved and the 
importance of the interests at stake. Having arrived 
at the conclusion that, upon the authorities I have cited 
and upon the applirntion of the principles which they 
lay down this motion ought to be refused, I shall en­
deavour, with ns much brevity ns possible, to give my 
reasons for com'ng to this conclusion. In the first place 
I may slate that the findings are entirely in accord with 
what I think they should have been on the evidence,
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llail the verdict been the other way I should have 1890. 
thought it altogether unwarranted by the evidence, and •»»»“» 
one upon which this Court ought not to act. The Ta» Fume* 
grounds upon which this application is made are three:
(1) Improper rejection of evidence; (2) improper recep-
tion of evidence, and (3) misdin-ction. I will take up piuhisc™.
these objections as I find them in the notice of motion. Barter. J

1. Refusal of the Judge to allow evidence to be given 
of statements b.v Bradshaw on his deathbed (page 42 of 
evidence). I think the Judge was quite right. This 
declaration was made seven years after the first deed, 
and two years after the last, and could have no bearing 
on his state of mind at dates so long prior. What the 
declaration was I do not know, as it was rejected ; but if 
it related, as from the context of the question it seems 
to have done, to the handing of the securities to March 
in 1888, and the declaration was intelligent, it would in­
dicate, even at that advanced stage of his life, a retentive 
memory and a good understanding, and in that view 
would not have helped the plaintiff’s case. If the de­
claration under such circumstances was not intelligent, 
and in that way indicated a loss of mental power, it 
seems to me too loitg a time had elapsed since the exe­
cution of the deeds for it to have any material bearing 
on the question of Bradshaw’s condition at the time 
the deeds were executed.

2. Refusal of the learned Judge to allow Dr. Smith 
to give evidence as to Bradshaw’s capacity to do busi­
ness understanding^ (page 99).

3. Refusal of Judge this question to Dr. Smith:
“ Did you observe a gradual failing of the mind?” (page
101).

4. Rejection of this question to Dr. Smith: “From 
what you saw of him (Bradshaw) at that time, would 
you conceive him to be able to concentrate his mind so 
continuously as would enable him to see into business 
that required continuity of thought?” (pp. 101 and 102).

As to the first and third of these questions, I should 
be Inclined to think them inadmissible on the authority 
of Doc dcm. Simondu v. Gilbert (10), and that the other 

(10) 22 N. B. 676.
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1800. question was too lending. Dr. Smith’s knowledge of Itrnd- 
bkadhhaw sliaw was very slight. He only attended him once pro-

thk Forkkin fessionallv. and he never luid anv business transaction
MI SH I UN ]1ii A It I f ' '

"i-thi: with him at all. In addition to this the doctor stall'd
Haptimt (!t>N-

n'iSiAHiN» a** ^nc*H W*1*1'*1 I*1' kiit1"1 and had any bearing on Ihc 
I'aoTOr*., case, and the jury had these with the other tacts in the 
H,rk< j case upon which to form an opinion as to Bradshaw’s 

condition, and it was their opinion on proved facts the 
Court war ed.

5. Improper course of the Judge in arguing with the 
witness.

0. Improper course of the learned Judge in putting 
leading questions to and cross-examining the witness.

I do not think there la anything in either of these 
objections. The witness under examination was Dr. 
Smith, and I think it is quite within the legitimate pro­
vince of a Judge to interrogate a witness under exami­
nation in order to elicit full and accurate Information. 
Especially is this the case where the trial is Itself pri­
marily for the purpose of obtaining the jury’s opinion 
for the satisfaction of the Judge himself, and in order to 
aid him in determining the case in hand. Of course this 
right must be exercised within certain limits and sub­
ject to well-known rules. Looking at all that was said 
in this connection, as appears in the notes of evidence, 
and all that took place, no material injury to the parties 
can have arisen, however keenly Dr. Smith himself may 
have felt that his professional opinion received so little 
consideration from the presiding Judge.

7. Refusal of the Judge to allow the witness to 
answer the following question: “Was your answer to 
the learned Judge intended to qualify that statement 
which you made, that prior to 1887 you had noticed 
those changes in Mr. Bradshaw?’’ The witness (Dr. 
Smith) was a professional man, and presumably capable 
of using apt language to convey his meaning. Unless, 
therefore, he misunderstood the Judge’s question, of 
which there is no suggestion by any one, and the answer 
did, in fact, qualify a previous statement, and of this the 
jury were quite coni|ietent to judge—It is perhaps im 
material whether the witness Intended to do it or not.
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I cannot myself see any objection to the question, as it 1896. 
prevents all possibility of doubt us to the exact testl- iuumbaw 

mony of the witness on that partie jlar point ; but where Tssrogsu» 
there is nothing to lead one to suppose that the witness omi 
was in any way misled, but deliberately made one state- ««»««« or 
ment in qualification of another, it cannot be very pamacu. 
material I hut he was not permitted to be asked whether B»rïârJ. 
he intended to do so or not.

8. Rejection of the question: “And as a result of 
what took place between your father and Mr. Bradshaw 
this document was drawn up, was it?” (p. 119). This 
question was rejected as being too leading. 1 do not 
myself attach any importance to it in any view.

9. In rejecting the answer of Mr. Frost to the ques­
tion: “ Just describe a little more particularly how he 
would act in the conversation that impresses itself upon 
you ; do not state your conclusions, but simply any fact 
that impressed itself on you," and the striking out of the 
answer given by the witness. The answer seems to me 
to show a power of memory and continuity of thought 
somewhat remarkable for a man over 90 years of age, 
and in that view its rejection cannot have injured the 
plaintifl's case very much. The reason, however, for 
striking it out was that it related to a period so long 
after May, 1887, as to make It Irrelevant. On referring 
to page 151 of the evidence, I find that Mr. I* -dey only 
claimed the right to give evidence of d. irations of 
Bradshaw, made anterior to May, 1887, and during the 
two or three immediately succeeding months. On 
further examination of the witness it came out (p. 152) 
that the conversation in question took place about Oc­
tober, 1888, and though the Judge expressed doubts as 
to the admissibility of the evidence, he offered to admit 
it if Mr. Pugsley wished, and the offer was not accepted.
The plaintiff cannot, therefore, complain now.

10. Refusal to allow Mr. Pugsley to interpose to ask 
the witness a question (p. 166). There is, 1 think, 
nothing in this. This Is a matter largely In the discre­
tion of the Judge. Besides this, Mr. Pugsley went into 
the whole matter on re-examination, as reported at 
pages 162 and 163.

VOL. I. N.U.K.H.—24
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11. Improper admission of the evidence of Mrs. 
Frost as to what money of her father's estate came into 
her mother's hands, and in this connection the improper 
allowance of the questions on page 156.

I think there is nothing in this ground. The wit­
ness, Mrs. Frost, is a granddaughter of Bradshaw, and 
In her direct examination she had proved that neither 
she nor her brothers and sister had received anything 
from him, though shortly before his marriage in 1877 he 
had shown her a will In which he had given $10,000 to 
her, and a like sum to her sister and brothers, amounting 
to $40,000 In all. This evidence was given, and it was 
used as an argument to show that Bradshaw’s disregard 
of those who by nature had a claim upon his bounty, and 
his diversion of his entire fortune for charitable and 
religious objects, were evidence of au impaired or dis 
eased mental state. It was sought to show that shortly 
before his death Bradshaw gave Mrs. Frost's husband 
$800, and that she and her family had in other ways 
received moneys from her grandfather. This evidence, 
I think, was quite admissible to meet the plaintiff's case.

12. Improper rejection of the following question to 
(Jeorge Robert son : “ Do you remember any other time 
when he wished you to take care of his property—first, 
do you remember?” (page 196). I confess that I see no 
objection to this question, but inasmuch as it was sub­
stantially repeated In the next question, at page 197 of 
the evidence, and fully answered, the matter becomes 
wholly immaterial.

13. Improper rejection of the following questions 
put to Dr. Sleeves: “ What would you say as to persons 
meeting him (that is a person subject to delusions) in 
ordinary intercourse? Might he or not appear to per 
sons meeting him in the ordinary course, without the 
subject of the delusion coming in question, to be 
rational?” (p. 250). It is, I think, unnecessary to stop 
and inquire whether in strictness these questions wen- 
admissible or not In their present form, for they were 
put iu another way and answered. Dr. Sleeves was first 
asked whether a person entertaining a delusion, such as 
was described to him, might appear to be rational upon
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all other subjects. His answer was: “ He might have 
these delusions and still be capable of doing correct 
business." The two rejected questions were then asked, 
and then follows this question: “ How might such a per­
son appear to other persons on occasions when the sub­
ject of the delusion did not come In question?" To which 
the witness answered : “ He might seem free from faulti­
ness.” 1 do not say the questions were improperly re­
jected, but if they were, the last question which was 
answered covered the whole ground, and the plaintiff 
has no cause of complaint.

14. Improper questions put to Dr. Sleeves by the 
Judge, as shown on pages 251 and 252. So far from 
thinking these questions improper, 1 think they were 
quite proper. Some of Dr. Sleeves’ answers were liable 
to be understood as tending to prove mental unsound- 
ness, so as to invalidate a contract, merely by the exist­
ence of what he called a delusion, by which he meant 
what we ordinarily might call ah error or mistake. Of 
course Dr. Sleeves never intended to convey any such 
idea; hut it was to make that point clear that the Judge’s 
questions were asked. The learned Judge seems to have 
thought It necessary—and in this I fully agree with him 
—that no misapprehension on the juror’s part should 
exist from the evidence as to the important distinction 
between delusions in the popular meaning of that word, 
and those insane delusions which fonu one of the tests 
of mental unsoundness. In Smith v. Tebbitt (11), a case 
which, though overruled In its principle by Hank» v. 
Gootlfellow (12), may be well cited for my present pur­
pose, Kir J. I*. Wilde points out very clearly the distinc 
tion to which 1 have referred.

15. Improper direction given to the witness by the 
Court that he must answer yes or no (page 252). The 
evidence shows that, notwithstanding the Judge's direc­
tion, the witness did not answer either “yes" or “ no,” 
hut answered it In his own way. I do not, however, wish 
to be considered ns concurring in the correctness or 
prudence of any such direction, except to a witness who
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is clearly evading a question, or dishonestly giving his 
evidence. Hut to a professional man giving his evidence 
as a mere expert, with no interest in the suit whatever, 
and nothing to suggest any impropriety in his manner 
of giving his testimony, it is, in my opinion, out of place 
for any Judge peremptorily to require him to confine his 
answers to monysyllables.

I think there is nothing in the 16th objection to the 
question at page 269, and objected to as too leading.

18. Improper admission of evidence as to composi 
lion of Mission Hoard (vol. II. p. 59). The mode of proof 
is not objected to. I think the evidence quite admis­
sible. These defendants are directly charged with un­
due Influence, and one of the Issues to be settled by the 
jury was by whom such Influence was exerted. As such 
influence could only be exerted by the defendants, 
through and by its officers and agents, or some one acting 
for them and in their interest, it was, I think, a most 
proper course to show who composed the board, and 
then, by each, disprove the existence of any such Influ­
ence as far as his knowledge would permit him.

19. Improper admission of evidence of Thomas A. 
Veters to show Hradshaw’s mental condition, us shown 
on pages 91, 92 and 911. On referring to these pages I 
do not find any objection made to the evidence, except 
as to one question, in reply to which witness said he 
discussed matters very Intelligently. If this was ob­
jectionable, It was merely a repetition of what the wit­
ness had before that said without objection.

20. This question, at pages 122 and 123, was, I think, 
properly rejected.

21. The questions at page 124 do not seem to have 
been objected to.

22. I see no objection whatever to Mr. Gates’ an­
swer at page 138.

This disposes of all the objections as to the rejection 
and admission of evidence to which it seems necessary 
to make particular reference, as the others, except those 
to which I shall presently refer, appear to me to be en­
tirely unimportant. There are several which relate to
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the evidence of an alleged settlement of the matters in 1896. 
dispute in this case in common with other matters about hiuhihaw 

which then- seems to have been some litigation. The the i»»™» 
evidence shows that Mr. McDonald, by the special an- oethk*"" 
thorlty of the defendants, Mr. Alward, acting as solid- nannor 
tor for the plaintiff, and Mr. I’ugsley, acting for Mrs. t"1oIÎÎ“eLÜ1'’ 
Frost, I believe, met together with a view of settling all Hlrker j 
these matters, and an agreement was arrived at by which 
the defendants were to pay certain costs, amounting to 
some $580, and the plaintiff $1,000, in consideration of 
which the plaintiff was to execute a release to the de­
fendants of all claims, both in her individual and repre­
sentative capacity, the $1,006 going to her for her own 
use, and not as administratrix. The costs were yiid, 
but acting on further advice the plaintiff refused, on the 
$1,000 being offered to her, to execute the release, and 
so the matter stands. I am unable to see upon what 
principle this evidence was admitted. There was no 
question of settlement raised by the pleadings. No 
mention of it is made in the answer in any way. If it 
had been, I cannot see how it had any relevancy to the 
issues which the jury were sworn to try. What possible 
light is shed upon the question as to Bradshaw’s compe­
tency to make these two deeds in 1882 and 1887, or as to 
the undue influences under which they are said to have 
been made, by the fact that his administratrix in 1890 
settled the whole matter, or agreed to do so? Ought 
I, however, to send this case to another jury, entertain­
ing the opinion already expressed as to the whole case, 
and the correctness of the jury’s conclusion on the ques­
tions submitted to them, on a mere conjecture that their 
conclusions may have been in some respect influenced 
by this evidence, though, in my own opinion, it ought 
not to have influenced them, and though, in addition to 
that, Judge Palmer In his charge practically told them 
the evidence was immaterial, and not for their consider­
ation. Before recent legislation relaxed the rule as to 
new trials at law, it had been settled In many cases that 
the admission of improper evidence was no ground for 
a new trial If it was apparent that It rnuld not have in­
fluenced the verdict, or if It was withdrawn from the
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1896. jury's consideration: Carier v. Saunders(13), Wilmot v. 
lunnsiiAw Pu ii fz/V (14). Stewart y. Snowball (15). Tie principle

Tm FoitKinK was a 111 nncd by the Supreme Court of Canada in the
MimionBoahi* . . * »orthk Intter case on appeal (10).
Baptist Con-

thk maritimi •!udgv Palmer Ih îvportru as liaving tolil the jury 
frovi>hk« that if tills question of settlement had been raised by 
Butor, ]. the answer in any way, it would have been an answer 

to the ease. He then says: “ It is not a question I can 
leave to you. I say that, and I say it advisedly, and I 
will tell you why." It is true he then goes on at con­
siderable length and gives an explanation of the nature 
and effect of this settlement. He did. however, I think, 
practically tell the jury that It was a question with 
whis’h they had nothing to do, and I think they must 
have so understood him. In the case of Carter v. 
Saunders, just cited, where the evidence improperly ad­
mitted was a grant, and where the evidence was not 
withdrawn, the Court say: “It (the grant) could have 
no bearing on any part of the case, except the question, 
what is the true rear line of the Bonnell grant. That 
was not a question left to the jury at all, and in none of 
the questions left to the jury could the Whelpley grant 
have any influence or bearing.” So in this case it may 
fairly be said that this so-called settlement had no bear­
ing on the case or any question which was left to the 
jury.

I come now to the Judge’s charge. The notice of 
motion contains 46 objections to the charge. It would 
be a useless expenditure of time, and would serve no 
useful purpose to take these up and dispose of them 
separately. Each is but an isolated passage from the 
charge, and ought not to be considered separate from its 
context. The charge must be dealt with as a whole. 
The important point, I think, is whether the jury were 
properly Instructed ns to what degree of mental 
soundness is necessary to enable a party to make a valid 
disposition of his property, such us that in question here;

(18) 6 All. 147.
(It) 1 P. * B. 45f>.

(15) 8 P. * B. 597.
(15) Causer■ Dig. 671.
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and, second, what In law amounts to that undue Influ­
ence which renders void a gift or transfer of property, 
such as was made by Hradshaw, when made as a result 
of such Influence, Now I see the Judge as a part of his 
charge read to the jury quite lengthy passages from 
( uses and text books, where the law is laid down on 
these points, and the accuracy of these authorities has not 
been questioned. The learned Judge also—and I think 
quite properly—called the jurors’ attention to the filets 
and circumstances in proof as indicating mental capacity 
in Hradshaw, or the reverse. There are one or two pass 
ages in the charge which, if taken by themselves, would 
seem not altogether accurate. The one to which especial 
objection is made is a somewhat Involved sentence, re­
ported at page iiti of the charge, in which the learned 
Judge seems to lay down the doctrine that if an inten­
tion formed at one period of a man’s life for a particular 
disposal of his property Is carried out at a much later 
period, the transaction is valid, though at the time of 
the transfer the party may be altogether incompetent. 
It is obvious that no intelligent jury could well be mis­
led by this statement, taken In connection with all the 
circumstances. Their attention during the trial must 
have been repeatedly directed to the fact that Brnd- 
shaw’s competency to contract at the time the convey­
ances were made, and not at some time long anterior, 
was the important point for their determination. It was 
so stated in the issues themselves—the principal objec­
tions to the evidence were based on the same theory, 
and in other parts of the charge the minds of the jury 
were directed especially to this point. It is true that 
in his charge the learned Judge referred at some lengtli 
to collateral matters, such as the scant provision made 
for this plaintiff, the ante-nuptial arrangement, the 
alleged settlement; his advice to these defendants to 
make some compensation to the plaintiff, coupled with 
an assurance that the authority of this Court would be 
exercised in order to compel them to do so. These 
matters, in my opinion, had little or nothing to do with 
the questions upon which this jury was naked for an 
opinion. It may have been that In addressing the jury
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counsel directed their attention to these matters witli 
a view of creating a eym|>athy one way or the other, and 
that the Judge's remarks were intended simply to pre­
vent any improper Influences from operating. 1 do not 
myself quite see how evidence of this ante nuptial agree­
ment was relevant to any question submitted to the jury, 
for I agree with Judge Palintr in thinking that matter 
not Involved in tills suit. The plaint Ilf herself intro­
duced the evidence; and one may fairly conclude from 
the recommendation with which the jury accompanied 
their verdict, that the effort to create a sympathy In her 
favour was not altogether in vain. Had the finding of 
the jury been in the plaintiff's favour it might have been 
fairly urged that the jurors' minds had really been led 
far away from the real questions submitted to them. 
In fact it was stated that such would have been the 
result had it not been for the, what is called, promise 
of the Judge to conqiel the defendants in some way to 
make this plaintiff reparation. To give any weight to 
such a suggestion is to assume that these jurors, in en­
tire disregard of their oaths, would deliberately And In 
opposition to their own view of the evidence, and upon 
grounds which their own intelligence must have told 
them were altogether untenable. While there are pass­
ages in tills charge the precise meaning of which is not 
altogether clear, and others which, unexplained by the 
context, or uncontrolled by other more minute and exact 
instructions on the same ]>oint, might mislead, 'the 
charge, taken as a whole, did not, in my opinion, convey 
to the jury any inaccurate idea of the law bearing on 
the questions which the jury were to answer, or any in­
correct notion as to the facts which the jurors' own in 
telligence would not readily set right. If all these 
passages in the charge laid been omitted, I think the 
result would have been the same. At all events, I think 
it should have been the same. To order a new trial 
under these circumstances would not, in my opinion, be 
a sound exercise of the discretion witli which this Court 
is vested.

My observations would be incomplete without some 
reference to the reasons which have led me to concur in
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the opinion expressed by the jury on the questions sub­
mitted to them. The case seems to me involved In much 
less don * and difficulty than are most of the cases of 
a similar character. The two grounds ii|>on which the 
plaintiff rests lier case—mental incapacity and undue 
influence—though distinct in their character, are never­
theless somewhat closely connected, es|»ee!ally in a case 
like this, where the act in question is that of a man en­
feebled by old nge. and for that reason more easily sub 
jeet to undue influence. The case is not one where 
ex|M-rt testimony is of much assistance. It is common 
knowledge that as men advance In years the human 
machinery gives indication of wearing out. There may 
be no specific or organic disease, but the hair becomes 
grey, the brow shows its wrinkles, the eyes heroine dim, 
the hearing becomes dull, the step loses its elasticity, 
and the voice loses its power ; memory becomes faulty, 
producing a want of continuity in thought and expres­
sion; the mind works sluggishly and becomes dull and 
slow of comprehension, and scenes and events of years 
long since passed are dwelt upon to the exclusion of 
those of more recent date. Added to these indications 
of physical and mental debility are oftentimes unfound­
ed suspicions and delusions of a more or less marked 
character—delusions existing entirely in the imagina­
tion, and incapable of lieing removed by any of those 
proofs which the ordinary normal mind accepts ns con­
clusive, and which, therefore, are called insane delu­
sions. Whether a i>erson, at any particular stage of 
this gradually developing process of decay, is or is not 
capable of performing an act valid in point of law is a 
practical question to be determined by the tribunal 
before which it comes. In Jenkins v. Morris (17), where 
a lease was sought to be set aside, and the lessor was 
under insane delusions of a very extravagant character, 
the Judge directed the jury as follows: “It is a prac­
tical question whether he was so insane as to be incom 
petent to manage his own affairs in the sense of dispos 
ing of Ills property, and even of property believed by
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him to Ih' full of sulphur "—which wiik one of his delu 
sions. See also llniighlim v. Knight (IS). All the wit­
nesses agree in describing Mr. liradshaw as a man of 
strong and vigorous constitution, of determined will 
nnd energy: a man, so to speak, who laid a mind of his 
own, ami was not disposed to permit much Interference 
in his affairs. He seems to have claimed the right to 
dispose of as his own inclinations prompted him, wealth 
which lie had accumulated by his own thrift and In­
dustry. At tlie time of ills marriage to the plaintiff in 
1877, he appears to have been worth from $80,000 to 
$100,(100. He was then over 80 years of age, and she, 
though In her second widowhood, was several years 
younger. It is scarcely in controversy that Mr. Brad­
shaw, many years before Ins death and at a time when 
neither ids mental capacity nor his entire freedom of 
action can lie at all questioned, formed the intention of 
devoting a large portion of his wealth to aiding the 
Baptist Church of tills province, either in the support of 
Its ministers or in the advancement of Its missionary 
work. Ills marriage to the plaintiff took place on the 
20th of December. 1877, nnd she tells us that a week 
after he went to Mr. Alward, who hail always done his 
business, and made a will by which he gave $80,000, as 
she says, “for the Gospel”; $4,000 and the house nnd 
land at Hampton to herself, and $10.000 to his grand­
daughter, Mrs. Frost. Mr. Alward says that he was 
Mr. Bradshaw’s legal adviser from 1808 until 1884— 
some 10 years—and that shortly after the marriage to 
the plaintiff ih 1877 he drew a will for him which was 
executed, nnd of which he (Alward) and Mr. George 
Robertson were the executors. Mr. Alward corrobo­
rates the plaintiff's statement of the contents of this will, 
except that he says the sum for missionary purposes 
was $20,000 instead of $80,000, and that the sum was to 
bo divided equally between the Home anil Foreign Mis­
sion funds. Mr. Alward also tells us that between that 
time and November 1884, Bradshaw executed several— 
he thinks as many ns a dozen—wills drawn by him, nnd

(IS) L. K. 8 H. A l). 08.
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in all of which lie and Robertson were executors, though 1600. 
in the later ones March and McLnchlnn, of Hampton, •«»»• 
were added. Mr. Alward also tells us that in these wills !'»»««*

Mission I.oaiid

the* sum given to the mifwionary fund* of the BaptiHt BAl^,ls!rH"oll. 
Church gradually increased, mid tin- legacies to the plain- vxstio* or 
tiff and others decree Bed. until at last the only provision psotwcm. 
for the plaintiff was a life interest in the house and lot sukor, j. 
at Hampton, and the remainder of his property, except 
a small legacy to Mrs. Keith of about $100, went to the 
ltuptist Church for missionary punaises. This was in 
1884, and, as I judge from the evidence, in November of 
that year, at which time Mr. Alward’i professional con­
nection with Mr. Bradshaw ceased, though I think in 
1887 or 1888 he accepted a retainer from him in some 
suit with which he was threatened. During the seven 
years which elapsed from December, 1877, until 1884,
Mr. Alward must have seen much of Mr. Bradshaw. He 
drew many wills for him, to the execution of which he 
was a party, and in all of which he was named as an 
executor. He acted as his solicitor and professional 
adviser during the entire period, and yet we And that 
there was no fact, or event, or circumstance known to 
Mr. Alward in all that time which led him to suspect 
anything like a want of testamentary capacity. It is 
clear, therefore, that Mr. Bradshaw’s intention to aid the 
charities and missions of the denomination to which he 
belonged, formed at least as early as 1877, not only had 
not been abandoned up to November, 1884, but during 
the intervening period had. If possible, become more 
firmly fixed, and been more emphatically asserted.

The first of the two deeds in question was made on 
the 16th December, 1882. It was prepared by Mr. Al­
ward, Mr. Bradshaw’s own solicitor, from instructions 
given by Bradshaw himself, and, so far as either appears 
by the evidence, or is suggested by it, without Interven­
tion or suggestion from anyone. Mr. Alward, as a 
notary public, took his acknowledgment, and the convey­
ance went on the public records of St. John on the day 
of Its date, and on the public records of Kings on the 
15th of the following January. And during the six years 
and upwards which elapsed before Mr. Bradshaw’s
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1896. death, he neither repudiated it, nor in any way that I 
hradkbaw can discover, either hv Ids acts or declarations, sag- 

Tmt Korruin gesled that he was incapable of dealing with the pro 
Ml,”r thk1”" pertv as he did or that lie did not in fact fully compre- 
l»KNTtoNCo” hend the nature and effect of the act. In this convey- 
rr»0v**S" ance he recites that he had decided to set apart and ap- 

Rirüër" j propriété a portion of his property to the maintenance 
and promotion of the missions under the management 
and control of the “ hoard " (that is, these defendants), 
to wit, the sum of #20,000 in perpetuity upon the trusts, 
and to the uses and purposes thereinafter limited, de­
scribed and declared. Here is a formal record of Mr. 
Bradshaw's intention to substantially assist the Baptist 
missionary organization of the province. It shows also 
that so early as 1882 he entertained the idea of com­
pleting these gifts to the defendants during his lifetime, 
rather than postpone the transfer until after his death. 
The assignment conveys #3,500 in cash and live mort­
gages, to secure in all #16,500—investments made by 
Bradshaw, all subsequent to his marriage, except one, 
and one as late ns 1882. 1 am unable to find any evi­
dence whatever to sustain the view that when Bradshaw 
made tills assignment he was not in every way fully com­
petent to understand tin- nature and effect of the busi­
ness in hand, or that .he did not in fact fully compre­
hend it. We next find Mr. Bradshaw giving #10,000 to 
a fund for the support of Baptist ministers in New 
Bninswiek. This took place subsequent to 1882, but at 
what precise time does not appear. No one can read 
John March's account of his discussion over the rules 
made by Mr. Bill for the management of this fund with­
out being impressed with the idea that Mr. Bradshaw 
was in every way intelligent. In 1883 and 1884 he built 
the church at Hampton Station. In 1887 he made the 
second gift to the defendants, and in 1888, some six 
months before his death, he assigned all his income to 
trustees for the benefit of the church which he had him­
self built at Hamilton Station. All this expenditure 
was in harmony with the general intention I have men­
tioned. of aiding the Baptist Church and the advance­
ment of its interests. It must be remembered that in all
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tlicso transfers Mr. Bradshaw reserved to himself the 
enfin» income during his life; the donees derived no 
benefit until after his death. The idea of transferring 
his property upon trust for his own benefit during life 
and for specified purposes afterwards seems to have been 
entertained by Mr. ltradshaw long prior to 1886. Mr. 
(ieorge Hubert son snvs that ill ISSU or 1SS1 he made a 
proposal to him to take the property upon these condi­
tions, giving ns a reason that he was getting to be an 
old man, and his property was beginning to worry him, 
and he feared the day would come when he would be 
unable to take care of hjs property himself, and he was 
afraid he would fall into the hands of designing 
men. This proposal Robertson, after some considera­
tion, declined to entertain, not in any way because he 
doubted Mr. Hradsltaw's entire competency to make and 
complete such an arrangement, but because he himself 
did not wish to assume the sole responsibility of man­
aging so large an estate. For four or live years after 
that Robertson saw him constantly, had business trans­
actions with him and did business for him in the same 
way as he had been doing for a dozen years tiefore. In 
1886 he made a similar proposal to John March, which 
he also declined, but which eventually led up to the 
transfers made to the Marchs in 1886, and in 1887 to the 
defendants. It is clear, therefore, to my mind, that dur 
ing all these years Mr. Bradshaw had a fixed intention 
of aiding the Baptist Church in a very generous way, 
and of completing the necessary arrangements for that 
purpose during his lifetime. The extent to which the 
church should lienettt, the precise brunch of its work 
to be benefited, and the precise» means by which the 
hi uetit should lie secured, may have varied, but the 
general intention remained unaltered.

I pass on to a consideration of the evidence us It 
bears upon the question of Bradshaw's memory. It 
seems to me indisputable, that in all these transactions 
to which this evidence In any way relates, his memory 
showed few signs of failure. He gave the instructions 
for these wills, and the transfers and other papers con­
nected with them; he had an accurate knowledge and
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mi accurate recollection, of his property and its nature 
and extent. He dictated the conditions upon which 
these gifts should he made, and was careful in seeing 
that the conditions were secured. He was prompt in 
the collection of his interest, and does not Seem to have 
ever forgotten when it was due, or by whom it was pay­
able. On questions of this kind we naturally look for 
the most reliable evidence from those who were most 
constantly with him, for they had the best means of 
observation. The plaintiff and Mrs. Frost are the only 
witnesses of this class produced ; and, strange to say, 
Mrs. Frost is the only relative of this old gentleman pro­
duced on the trial of these issues, though Ills mental tin- 
soundness was sought to be proved by Ills having dis­
posed of his property to purposes altogether unnatural 
in view of those claims upon his bounty, which by a law 
of nature these grandchildren all had, and which was 
entirely disregarded. Are we to conclude that the 
others were so unmindful of their filial obligations to 
their grandfather that the last twelve years of his life 
was a blank to them ; and of his health and vigour and 
memory during that period they from personal observa­
tion knew nothing? If so, he may well have thought 
all claims u|s>n his bounty had been more than satis­
fied. Or are we to conclude that with such opportunities 
of observation as they hod, the facts of w hich they could 
testify, would In no way support the plaintiff’s case? 
The plaintiff was herself closely questioned as to her 
husband’s memory, not only by counsel but also by the 
•ludge; and when pointedly asked by the latter to state 
any one fact or incident which Indicated a loss of mem­
ory, or failure to understand what he was doing, she 
was only able to recall one occasion, and that was when 
he commenced hoeing some potatoes on a Sunday morn 
ing, having mistaken the day of the week. On inquiry 
this proved to have taken place In 1888, a year and more 
after the last of these transfers was made. Mrs. Frost, 
when asked a similar question, Is only able to recall the 
fact that he forgot to give her a watch he had promised 
her some ten years before, and gave It to some other 
grandchild. And the only evidence of mental weakness
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she Is able to remember is that in conversation he would 180(1. 
pass suddenly from one subject to another, though she u».i>uuw 
is unable to tlx the dale earlier than October, 1IS8S, oulv thk Ku»no»

‘ Mibhion Boame
a n*w moiitliK ix*fore Iiih death. Now tin* plaintiff was, <>r th*

Baptist Con-of course, constantly with her husband; and Mrs. trust vkntionop
* THK MaBITIM*says she was in the habit of seeing her grandfather once Pbovibck*. 

a week, either at his home or her own. It seems incre- n«rk.r, j. 
dible to m<‘, If Mr. llradsliaw's memory hail failed to any 
such a degree as to suggest a doubt as to his capacity 
to do this business, that both the plaintiff and Mrs.
Frost, with their opportunities of observation, should 
not be able to give many instances. The only other evi­
dence on this point is that of Itobertson, who says that 
on one occasion Mr. Bradshaw left his bank box con­
taining his bonds, etc., in his office, instead of taking it 
back to the bank; and Kproule, who says that on 
his return to Hampton after a considerable absence,
Mr. Bradshaw mistook him for some one from 8t. Mar­
tin's. Such evidence is, in my opinion, altogether too 
frivolous to form an important factor In determining 
the questions at issue.

It is also put forward as an evidence of Mr. Brad 
sliaw's weakness and incapacity, that in giving all ids 
property away to these defendants and others, he en­
tirely disivgarded the natural claims upon Ills bounty 
of Ilia wife, ills son and grandchildren. There are, no 
doubt, cases where such considerations are entitled to 
great weight, but I think this is not one of them. The 
plaintiff’s claims for consideration rest upon two 
grounds, (1) because of her natural claims us his wife; 
and (2) because of her claims arising out of an ante­
nuptial contract, which she says was entered into im­
mediately prior to the marriage and as an inducement 
to it. 1 have no doubt that this marriage of the plain­
tiff and Bradshaw accomplished all that it was expected 
to do. It secured her a comfortable home and him a 
kind companion and a prudent housekeeper. But a less 
sentimental wooing than that described by the plaintiff 
in her evidence it is difficult to imagine. It is as devoid 
of romance and as business-like as the sale of a house 
or the chartering of a vessel. To expect that under such
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18i>l>. circumstances the same considerations would Influence 
BiunwHAw a man in making provision for Ills w ife as would if they 

th« forkion had I ice n married when voting, had accumulated pro- 
oftuk pertv as a result of their joint effort, and had gone 

vnmoNOF through lifi* eharing itn fortuuw. uchh! and had, together, 
PttovmcKB. would he to ignore the common experience of mankind. 
Barker. J. If the contract was made, as the plaintiff says, it, of 

course, ought to be carried out. That question is not, in 
my opinion. Involved in this case; neither do I think it 
ought to have any weight in determining these issues. 
Evidence of tills contract was admitted on the ground 
that a sane man is more likely to |>erform Ills contract 
than an Insane one, and, therefore, where a contract Is 
made anil not |ierformed it is some evidence of insanity. 
I do not lit all wish to be considered ns concurring in 
this view, but whatever advantage was to be derived 
from the evidence the plaintiff has had it. It is evident 
from various declarations of Mr. Hradshaw to Alwnrd, 
.lohn March and others that he thought ample provision 
had been made for his wife, as well as his surviving son 
and grandchildren. In addition to this, the evidence 
shows that by the lease of the house and lot at Hamp­
ton from the trustees of that church, dated July 23rd, 
1886, she has a life Interest ip it for a nominal rent; 
that she received, by her own admission, from him in 
cash $2,400, and that she had $2,700 of her own at the 
time of her marriage; in all $3,100. More than this, the 
evidence of the plaintiff, at page 67 and following jaiges. 
taken with the assignment of mortgages made by Mr. 
and Mrs. Hradshaw on the 18th January, 1880, shows 
that live mortgages, which the instrument declares to 
be the plaintiff's own property, and acquired by her in 
her own right, were then assigned to Fownes & Keith 
in trust for her three children. These mortgages are all 
instruments made after the plaintiff's marriage, and in 
all they are given to secure $3,275—that is to say, Daniel 
B. Brown, $225; Melick, $1,000; Carson, $350; Craw­
ford, $500, and Hicks, $1,200. In addition to this is the 
Keith mortgage, assigned to Mrs. Keith about 1884, for 
$1,200; $2,900 in the savings bank, and $200 in the 
building society. These sums altogether amount to
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87,575, an amount in excess of the 85,100 which the 1896.
plaintiff started out with by $2,475. There may be ex- bmmhiw
iilanations of this of which 1 am not aware, but 1 allude the fuebui»1 ’ Mission Board
to it to show that Mr. Hradshaw's declaration that the 0,IH*Baptist Con-
plaintitf had been amply provided for lias some grounds 
for it, though we may differ from him ns to the sufllci fbotikcee. 

t-ney of the provision. As to Hradshaw's relations, the Barker,j. 
evidence shows very large expenditures for their benefit, 
amounting at least to $.'15,00(1. This brunch of the plain­
tiff's argument, in my opinion, entirely fails.

Mr. Itradshaw is said to have been subject to insane 
delusions. One was that he imagined that the plaintiff, 
to use her own words, stole his money, and that “ she 
husband any money except the two sums of $1,000 and 
had fi allu red her nest pretty well,” to use the language 
81,400, and more than that, that out of these she was 
of another witness. The plaintiff says these statements 
are wholly untrue, and that she never received from her 
eom|Hdled to defray the household expenses, the cost of 
her own clothing and her travelling expenses, except 
once when she went to New York he gave her $20. To 
argue that Itradshaw was under an insane delusion be­
cause lie accused the plaintiff of appropriating his 
moneys to her own use, and she denied it, is, to my mind, 
a manifest absurdity. We do not know the grounds of 
his suspicion, or the reasons for making the accusation.
If we did It is possible we might entirely agree with 
him. I do not desire to suggest that she did do this, or 
that she did not do it, for such an inquiry is not involved 
in this application. I only wish to say that this evidence 
entirely fails in establishing any such delusion. The 
other delusion suggested is that Mr. Bradshaw fancied 
J. I- Hunn tried to poison him. It seems that on one 
occasion he was at Dunn's house, and not being well 
Dunn gave him something to drink which was distaste­
ful to him, and in alluding to this to Mr. Alward he said 
Dunn was trying to poison him, or something of that 
kind. He and Dunn seemed to have remaimul on 
friendly terms afterwards, a thing quite improbable If 
Itradshaw really believed In the attempt to poison him, 
or was under any delusion in reference to it. It would,

VOL. I. K.E.E.B. —86
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in my opinion, be most dangerous for any Court to ac­
cept such loose evidence and act upon it.

Perhaps the oddest and least business like part of 
this whole transaction was the placing In Ernest 
March’s hands for sale the bonds and securities in 1386. 
It Is evident, however, that Mr. Bradshaw had made up 
his mind to be, as he said, “ his own executor”; and in 
order to carry out that idea it was necessary that he 
should, while alive, dispose of his property. It did not 
seem unnatural that he should go to John March. He 
was secretary for the defendants, in whose work he was 
so much Interested. He was an old acquaintance, and 
he had, since the gift of 1882, been brought more closely 
in contact with him in receiving his interest on that 
fund. However unbusiness like it may seem, the evi­
dence clearly shows that bonds worth in the vicinity of 
f50,000 were put into Ernest March’s hands for sale; 
that he sold them at auction, and that the proceeds, less 
some 10,000 which Bradshaw took to Prince Edward 
Island with him, wen- placed in the hands of John and 
Ernest March, subject to Bradshaw's instructions dur­
ing Ids life, and at his dentil to be handed to the defend­
ants for the bcnetlt of home and foreign missions. The 
securities forming the $5,000 fund for the benefit of l)r. 
Bradshaw and his children were delivered on the 20th 
September, 1886, and on the 30th of that same month, 
and about a fortnight after the sale of the bonds, Brad 
shnw executed an instrument to the Mardis of a some­
what unusual character. It was, however, prepared by 
Mr. McDonald, as Bradshaw’s solicitor, who prepared 
all the papers executed in 1886 and 1887. It was the 
result of objections raised by March to holding these 
moneys only on verbal instructions, and to avoid trouble 
in the future, anil It professes to release the Marchs and 
the secretary of the defendants for the time being from 
ail liability to account for these moneys, except to him 
during his lifetime. It recites that he (Bradshaw) had 
given to the Marchs certain moneys to be used and dis­
posed of by them, or the survivors of them, or in case 
of their death, by the secretary of the defendants, ac­
cording to Instructions already given, or which might
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thereafter lie Riven during his lifetime. It rInu recites 1896. 
that it Is Ids wish that his liusiness nlfairs should be ini»™»» 
fully and finally settled during his life, so that lie should TesFomion1 . . . , . , " , ^ ’ ... . UIH.10» Hoasi.
leave no estate or riglits of action to survive him, or to or™ 
be administered u|sin, or to lie transmitted or distrl- vmtiokir 

bated among any of Ids heirs or next of kin, as he laid enounce» ' 
already made what lie considers just and iiinple pro- B>rk„ri j 
vision for them. 1 In ring the (s-riod between this uud 
the following May the Marchs, by Mr. Hrudshaw’s 
orders, made some payments, among others the small 
legacies for the benefit of the Sunday schools of the 
Haptist churches In St. John, which were given by the 
will of 1877, and which Mr. Uradshaw docs not seem to 
have forgotten. They also invested a large portion of 
the money in mortgages, consulting with Uradshaw as 
to the investments and security; and finally In May,
1887, by his directions they assigned to these defendants 
these mortgages, amounting to #86,980.80, and money on 
deposit in the Maritime Bank amounting to #18,581.58, 
to hold in trust to pay him (Bradshaw) the Interest dur­
ing his life, and afterwards to appropriate the interest 
for the benefit of the home and foreign missions. There 
was a formal assignment of these mortgages executed 
by the Marchs to the defendants ; a release by Bradshaw 
to Marchs and a declaration of trust by the defendants 
to Bradshaw. The securities and pn|H-rs were delivered 
at a special meeting of the board, at which about half 
a-dozen members were present, together with Mr. Brad­
shaw, his solicitor, Mr. McDonald, and Mr. March. An 
address of thanks was made to Mr. Bradshaw for his 
generous donation, to which he replied. About two 
years (sissed before Bradshaw's death in April, 1889.
On the 15th October, 1888, Bradshaw, by an assignment 
under his hand and seal, assigned all his Income deriv­
able from all these other transfers to Frost and Morrell 
to hold the same subject to Ills order during life, and 
after his deatli to go with any undrawn balance to the 
assignees in trust for the Hampton Church. (In the 
18th day of January, 1889, he joined the plaintiff in the 
assignment of the mortgages to Fownes & Keith, to 
which 1 have already referred. It seems impossible
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with this evidence to come to any different conclusion 
on the question of capacity from what the jury did. 
Mr. Bradshaw’s own solicitor, charged with the duty of 
seeing that Ills client fully understood the business In 
which he was engaged, and fully comprehended the 
nature and effect of the act he was doing (a duty whicli 
I urn sure no one would more conscientiously discharge 
than Mr. McDonald), saw nothing throughout to sug­
gest any want of capacity or intelligence. The same 
remark applies to all those who accepted these trusts. 
They had no personal Interest in the transactions, and 
were reaping no advantage from them beyond what was 
common to all. In addition to all the other evidence 
we find that the plaintiff herself made no protest or com­
plaint as to any of these transactions during her hus­
band's lifetime. She knew of the transfer by him to 
the trustees of the Baptist Church at Hampton Station 
in July, 1X8(1, of the very house and laud which she says 
she was to have by the terms of the ante-nuptial con­
tract, but it does not seem to have occurred to her to 
raise any question as to ids capacity. On the contrary, 
she is occupying these premises under a lease from these 
same trustees. She knew of the transfer of the moneys 
to tlie Marchs shortly after h took place, and yet there 
was no complaint on this ground ; and then we find her 
joining witli her husband on the 18th day of January, 
1X89, about two months before his death, in assigning 
lier own pro|s-rty to her own children, following her 
husband's example in denuding herself of all her pro­
perty, but reserving the Income, and procuring the exe­
cution of tlie instrument by her husband. It must be 
remembered that this is not a case of insanity, where 
one may look for lucid intervals. It Is merely a case of 
old age and a gradual weakening of the mental and 
physical powers. If this plaintiff but a few weeks be­
fore her husband’s death recognized his capacity by pro­
curing an assignment jointly witli herself of these mort­
gages, how can she ask a jury to say that two similar 
acts done—one seven years before and the other two 
years before—were the acts of one too enfeebled by age 
to understand them? And when we find that Mrs.
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Frost’s own lmslinml was n pnrt.v to this assignment In 
January, IHxft, and accepted the trust created by it with­
out suggesting, either then or since, that Mr. Brndshaw 
was in any way Incapable of understanding what he was 
doing, it weakens, if it does not destroy, any inference 
In the plaintiff's favour which we might draw from Mrs. 
Frost’s evidence. Again, this plaintiff alleges in her 
bill that Bradshaw died intestate, and she files her bill 
us his administratrix. She must have made a similar 
allegation, and in some form or another have sworn to 
it, before getting the letters of administration in the 
Probate Court. Now. if she knew nothing of the other 
wills, she knew of the one made in 1877. and which she 
apparently considered operative until the fall of 1888, 
when it was burnt with the books and papers destroyed 
at that time. She could only make out the Intestacy 
on the theory that her husband cancelled the will by its 
destruction. But that could only be on the theory that 
he had the anilinia mncamli. which he conld not have 
without testamentary capacity: limnt v. Brunt(191. 
And if testamentary capacity in October. 1888, is ad­
mitted it is strong evidence of capacity in 1882 and 1887. 
It does not seem to have occurred to the plaintiff, or any­
one else, to have raised any question or suggested any 
doubt ns to Mr. Bradshaw's mental condition when any 
of these transactions took place, and why should this 
Court or this jury be asked to do so?

In Jnikiim v. If orris (2(1), already referred to. Price, 
who made the lease which was sought to be set aside, 
was under the Insane delusion that he and others and 
things around him were impregnated with sulphur, and 
that the very farm In question was no longer habitable 
by him on account of the sulphur. He was also under the 
Insane delusion that devils were always tormenting him, 
and his life sought. Notwithstanding this his capacity 
to understand, and his actual comprehension of the lease 
and the transaction, were so dearly shown by letters 
written about it at the time, that the jury readily found 
in favour of the validity of the lease. Baggally, L.J.,

1890.
Bradshaw

Thr Foreign 
Mission Hoard
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the Maritime 
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(19) L 11. :\ V. ,t I). ::7 (80) IK’li. D m
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said: “ Assuming that Prier wan subject to certain in- 
an nr delusions. an to wliirli tlirre ran hr no donht, having 
rrgaril to tlx* ailniittrd rvidrncr in thin raw*, that i* not 
a sufficient reason, in my opinion, why he should be held 
to have been Incompetent to execute the lease in ques­
tion, If the jury were satisfied that the delusions to 
which he was subject had not so far affected the general 
faculties of ids mind ns to render him incompetent to 
deal with the projierty which was the subject of the 
lease. I think that the opinion whlrli 1 have expressed 
is in accordance with the general principles enunciated 
by the President of the Probate Division In the ease 
referred to of Shut v. Shut(21), to which I entirely 
assent.”

I come now to the second branch of this case—the 
question of undue Influence. That s|s*eies of coercion 
which we call “ undue influence,” and which conn's under 
review where the validity of wills is in question, is de­
scribed and explained in llall v. Ilall (22), Winqrovr v. 
Wingrove 123), and many other cases. In the case of 
wills, there is, as a general rule, no presumption of un 
due influence arising from circumstances. He who 
asserts that as a defence assumes the onus of proving 
it. In the case of gifts in hr vino», though there may be 
no question as to the mental capacity of the donor, or 
ns to his actual understanding and full comprehension 
of the act In question, Courts of Equity have, upon 
grounds of public policy and utility, always insisted as 
a condition of sustaining the gift that the jieraon taking 
the benefit of It. slum Id give satisfactory proof that It 
was in no way due to undue Influence, where the party 
receiving the benefit stood to tile |s‘fsoii conferring it 
in a fiduciary or confidential relation, or where the re­
lation bet ween them was such that dominion might be 
exercised by the one over the other. This distinction 
between the case of wills and voluntary gifts inter riron 
is pointed out in 1‘tu fiU v. Lawlesn (24), and recognized 
in other cases.

121) IS L. .1.(1' <t M | 1 
(22) L. K.1F.1 D 4SI.

(98) Il 1' 1>. 81.
(24) L. R. 2 P. » D. 469.
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In Cooh) v. Lamotte (25), Sir John Romilly lays 
down the rule somewhat more broadly. He says: “The 
fuel of such a relation existing between the parties is 
only a circumstance in the case, which may, according to 
its lfearing on the other facts, be favourable or unfavour­
able to the person seeking to sustain the gift ; but the 
existence of such a relation is not necessary to enable 
this Court to apply the rule above referred to, and that 
rule may, I believe, be thus expressed : that in every 
transaction in which a person obtains by voluntary 
donation a benefit from another, it is necessary that lie 
should be able to establish that the person giving him 
that benefit did so voluntarily and deliberately, know­
ing wlmt he was doing; and If this be not done the trans­
action cannot stand." At another part of his judgment 
lie says : “ It is not necessary for the plaintiff to estab­
lish a direct case of fraud, but It is obligatory on the 
defendants, who claim benefits under the instrument, 
to prove that the transaction is one which this Court 
will allow to stand.” The words of Lord Eldon in Gibson 
v. Jcyes (26) are: “ It is necessary to say broadly that 
those who meddle with such transactions take upon 
themselves the whole proof that the thing is righteous." 
Hoyliton v. Hugh ton (27) ; Toker v. Taker (28), and on 
appeal (29): Hunter v. Atkins(30) ; Dent v. Bennett (31); 
Tate v. Williamson (32) ; McCaffrey v. McCaffrey (33), 
may be cited in addition to the leading case of Huguenin 
v. Baseley (34), to which full reference was made by Judge 
Palmer in his charge to the jury.

In Coutts v. A ctrnrth (35), Malins, V.C., held that in 
the absence of a power of revocation in a voluntary deed 
of gift the onus was on the party benefited to show that 
the donor expressly Intended to make the gift Irrevo­
cable; though this Is perhaps going further than Lord

(86) 16 Beav. 384.
(80) 6 Ve». 378.
(87) 16 Beav. 278.
(88) 31 Beav. 63».
(30) 3 DeO. .7. * 8 487.

(80) 3 M. * K. 118.
(31) 4 M. A. C. 369.
(83) Law Rep. 3 Ch. 65. 
(83) 18 A. R. (Ont.) 599. 
(34) 2L. C. (6th Ed.) 697.

(35) !.. B. 8 Eq. 658.
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Justice Turner goes in Taker v. Taker, already cited. 
In addition to this, where any such relation exists ns 
that I have mentioned, it is necessary, in order to up­
hold the gift, that the donor must have had competent 
and independent advice: l/linilrn v. Hate (.Hi); Mitchell 
v. Ifamfnni (:»7>.

In Allennl v. Skinner (BN) it appeared that the donor 
had joined a religions sisterhood, which exacted a vow 
from its members Hint they should dispose of all their 
property, not necessarily to the sisterhood, though that 
evidently was the expectation. In speaking of undue 
influence, which is never more subtle than when of a re­
ligious character, Kekewlch, J., says (p. 157) : “ The law 
allows absolute freedom of disposition, and only insists 
that when challenged under sueh circumstances as exist 
here, the disposition shall be proved to have been abso­
lutely free. What is required by law for the fulfilment 
of this condition? The law does not exclude influence. 
Nay, it recognizes influence ns natural and right. Few, 
if any, men are gifted with characters enabling them 
to act, or even think, with complete independence of 
others, which could not largely exist without destroying 
the foundations of society. But the law requires that 
tnfluenee, however natural and however right, shall not 
In* unduly exercised, that is, shall be exercised only in 
due proportion to the surrounding circumstances and the 
strength of the person submitted to it. The more power­
ful influence or the weaker patient alike evokes a 
stronger application of the safeguard." In the same 
ease, at page 171, Cotton, L.J., says: “ These decisions 
may be divided into two classes: First, where the Court 
has been satisfied that the gift was the result of Influ 
ence expressly used by tile donee for the purpose; sec­
ond, where the relations between the donor and donee 
have at or shortly before the execution of the gift been 
sueh ns to raise a presumption that the donee had in­
fluence over the donor. In such a ease the Court sets 
aside tin voluntary gift, unless it is proved that in fact

(.Hi) Law llep. I Oil. 36:1. (S7) 8 Q. B. U. 587.
(38) 30 Ch. D. 145.
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the gift was the spontaneous act of th<‘ donor, acting 1896. 
under circumstances which enabled him to exercise an biudmuw 

independent will, and which justifies the Court in hold 
ini' that the gift was the result of a free exercise of the Bl££™‘OII. 
donor’s will. The first class of cases may be considered „
as depending on the principle that no one shall he al- psovmcm- 
lowed to retain any benefit arising from his own fraud itarkat,». 
or wrongful act. In the second class of cases the Court 
Interferes, not on the ground that any wrongful act has 
in fact been committed by the donee, but on the ground 
of public policy, and to prevent the relations which ex­
isted between the parties and the influence arising there­
from being abused.” In the same case Lindley, W., 
at page IS”, says: “The principle must be examined.
What then is the principle? Is It that it is right and 
expedient to save persons from the consequences of their 
own folly? or is it that it is right and expedient to save 
them from being victimized by other |ieople? In my 
opinion the doctrine of undue influence Is founded upon 
the second of these two principles. Courts of Equity 
have never set aside gifts on the ground of the folly, 
imprudence or want of foresight on the part of the 
donors. The Courts have always repudiated any such 
jurisdiction. ... It would obviously be to encour­
age folly, recklessness, extravagance and vice, If iiersons 
could get back property which they foolishly made away 
with, whether by giving it to charitable institutions or 
by bestowing it on less worthy objects. On the other 
hand, to protect pimple from lining forced, tricked or 
misled In any way by others Into parting with their pro- 
perty. is one of the most legitimate objects of all laws; 
and the equitable doctrine of undue Influence has grown 
out of and been ilevelojieil by the necessity of grappling 
with insidious forms of spiritual tyranny, and with the
infinite varieties of fraud...................The Courts have
not shrunk from setting aside gifts made to persons in 
a position to exercise undue influence over the donors, 
although there has been no proof of the actual exercise 
of such Influence, and the Courts have done this on the 
avowed ground of the necessity of going this length in 
order to protect persons from the exercise of such influ-
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ence under circumstances which render proof of it ini 
possible. The Courts have required proof of its non- 
exercise. and failing that proof have set aside gifts other­
wise unimpeachable.”

Such are the principles by which this Court is gov­
erned in cases of this kind; and it only remains to apply 
them to the facts in evidence. In doing so I shall as­
sume that all the considerations I have mentioned are 
included in the question of undue influence which was 
submitted to this jury. In his charge Judge I'uhncr 
used the following language. After having Instructed 
the jury on the question of capacity, he said: “ Tla-n the 
next thing I want to draw your attention to is the ques­
tion of undue influence. What I have said to yon is 
entirely on the subject of the capacity of the man to 
make these gifts; and If this is a transaction of a mere 
gift I think the onus lies upon the person who claims 
the benefit of that gift to prove with reasonable cer­
tainty that (lie man did it voluntarily, and understood 
what he was doing—in other words, the first inquiry Is, 
if he did it; then, whether he had the capacity to do it; 
and the third, how the intention to make the gift was 
created; anil if it. is found that the man has been im­
posed upon, that lie has been cheated, or that somebody 
who got into fiduciary relations witli him, as his attorney 
or his housekeeper, or anybody else in a fiduciary capa­
city with reference to it, anil who saw his will was gone, 
and whose right it was to advise him—for the moment it 
is the will of tile person who suggests rather than the 
man who gives—then it makes it undue influence.*’ The 
Judge tlien cited a passage from Pomrrnff» Equity, the 
accuracy of which is not questioned, or its applicability 
to this case. I cite this passage to show that the atten­
tion of tile jury was directed to the onus of proof assum­
ed by the defendants, and that their minds were turned 
to the true considerations upon which this question of 
undue influence diqicnda.

Before discussing the main question two other 
points may be disposed of. In the first place the evi­
dence very clearly shows that In all these transactions 
Bradshaw had competent and independent advice. Mr.
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Alward, who acted for him in the case of the first gift, 1H9G 
and Mr. McDonald, who acted for him in 1887, are both bbamnaw 
professional gentlemen of good standing and repute— Tim poumon 
they were both selected by Bradshaw himself—eni- op ran
ployed by him and paid by him, and they were al- vsunosor 
together independent of the defendants, and in no Puovrmu. 

way connected with them. In the second place, Btrlêrij. 
while neither of the two deeds in question contains 
a power of revocation, it is abundantly clear that 
they were never Intruded to he revocable. When 
you can conclude that llrudshaw had formed the Inten­
tion of disposing of all his property during his life, so 
as to leave nothing at his death; when you find that he 
reserves to himself the income during life, and when you 
find that he was creating a trust fund, the management 
of which imposed immediate and continuous responsi­
bility and labour upon the defendants, from which he 
alone derived any benefit during his life, and the de­
fendants none until after his death, the inference is In­
evitable, that no power of revocation was ever intended, 
but quite the reverse. In Tukcr v. Toker (39), a case 
similar in many resjs’ets to this. Turner, L.J., in speak­
ing of the absence of advice to insert a power of revo­
cation, says: “Upon the evidence in this case, even 
assuming that such advice was not given (as to which 
I am not satisfied), I think it immaterial, as this lady 
knew that the piir|H>se of the settlement was to make 
the disposition of the property contained in it irrevo­
cable.” 8o I think It is in this case. And In corrobo­
ration of that view 1 find in tin- deed of 1882 a power 
of attorney to the defendants to collect the mortgages 
thereby assigned, which jsiwer is by its terms irrevo­
cable.

As to the gift of 1882, I can find no trace of any 
influence of liny kind. Mr. Hradshaw seems to have 
conceived the Idea and carried It ont without sugges­
tion from anyone, and altogether ns his own voluntary 
act. It Is, perhaps, not too much to say that the plain­
tiff's counsel found no great fault with the verdict, so

|»U) 8 Dud. J. » 8. 487.
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far as I Ilia first gift in concerned. At that time there 
weri certainly no relations existing between Bradshaw 
and the defendants, or anyone connected with them, 
which could be considered of a character—confidential, 
fiduciary or otherwise—from which undue influence 
could be presumed, or from which it might be antici­
pated. The evidence of Mr. Alward and of John March, 
in reference to that transaction, fully and satisfactorily 
explains It, and entirely discharges any onus of proof 
under which the defendants are in reference to it.

The circumstances surrounding the gift of 1SS7 re­
quire closer inspection. It was not suggested on the 
argument, nor is it put forward in the bill, that any re­
lation—confidential or otherwise—existed between tin- 
parties from which the law raises any presumption of 
undue Influence. The bill, as 1 have already pointed 
out, alleges in the lith section that Mr. Bradshaw, dur­
ing the latter part of Ills life, was a person subject to 
strong religious influences (the precise meaning of which 
Is not very clear), and liable to be swayed thereby. 
And in the 12th section the plaintiff charges that the de­
fendants fraudulently caused to lie exercised undue anil 
improper influences upon Bradshaw to induce him to 
transfer to them the properties mentioned in these as­
signments, and by such influence induced him to make 
these transfers. Then* is no allegation in what wav or 
by whom this fraud was committed, or the undue in­
fluences exercised. The plaintiff's counsel, in a some­
what elaborate opening, in which, I presume, he out­
lined with accuracy the case which he expected to prove, 
and upon which lie relied, so far ns tills part of the rase 
is concerned, pledged himself to show that after tIll- 
plaintiff’s marriage, and down to the date of the trans­
fers of this property, Bradshaw was Utrralhi (I quote 
the exact words) hrritijed by Baptist ministers and Bap­
tist deacons, who were soliciting from time to time dona 
tions and gifts, and urging him to make these transfers 
of his priqs-rty, and “that after these transfers were 
made, and after he had divested himself of all his pro­
perty, that the visits of these Baptist ministers and 
deacons, and their representatives, ceased.” Except so
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far as this passage affords a clue to the particular kind__1896.
of undue influence upon which the plaintiff relies, I can b»«d»baw 
discover no other. Neither liaptist clergyman nor Baptist tbsKokwi^ 
deacon was produced as a witness by the plaintiff; and I 
think 1 shall be able to demonstrate from the evidenceT, 
that not only is the statement without foundation in Proviso™, 
fact, hut the inference sought to be drawn, that any in- Barker,J. 
fluence was either exerted or attempted to la*, to induce 
Mr. Bradshaw to make these gifts, is wholly unwarrant­
ed. It is true that the plaintiff states that most of the 
Baptist ministers travelling by Hampton called and re­
mained the night, and sometimes to dinner, and she men­
tions the names of several of them. It is also true that 
she says that she had not so many of this description of 
visitors after 1887 as before. Among others she men­
tions Mr. Blackadar, the Messrs. Hopper and Mr. Gor­
don. These gentlemen were all on the stand. Mr.
Blackadar swears that he never saw Bradshaw 
in his life, and was only at his house on one océa­
nien, and that was after his death, when he called to 
see the plaintiff. The Rev. J. E. Hopper says he was 
only twice at Bradshaw’s house—once in 1883, when 
Bradshaw sent for him to preach the dedication sermon 
at the opening of the Hamilton Church, and again in 
1886 with Mr. Bill, when they went In order to solicit 
a subscription in aid of the Baptist seminary at St. Mar­
tin's, which Bradshaw refused to give. The Rev. E.
Hopper says he was stationed at Hampton from 1st May,
1888, until after Bradshaw's death, and during that time 
he paid pastoral visits, but that he first saw him about 
1st April, 1888. The Rev. ,1. A. Gordon says that he 
never was at Bradshaw’s house but once, about the 1st 
of August, 1886, when he happened to go to Hampton 
on a Sunday during his vacation to hold service. Of 
all those whose names are mentioned as visitors at the 
house, these four are the only ones who gave evidence, 
and the only ones, I believe, who had any connection, 
official or otherwise, with the defendants, and who are 
alive. If we compare the plaintiff's statement—general 
in its character as it is—with the specific and positive 
evidence of these four witnesses, we see how entirely
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unsafe it would lie to accept it as a basis for any such 
Inference as that for which it was offered. No one pre­
tends to deny, as a general rule at all events, the legality 
of soliciting subscriptions or donations for the support 
of church or missionary work. To do so would paralyse 
the efforts of all such organisations. Neither does any 
one pretend to deny to clergymen the right to point out 
to those who have accumulated wealth the nature and 
extent of the obligation they are under to aid these 
church and missionary societies with their means. To 
do so would In- to debar clergymen from disseminating 
teachings which we all recognize us founded in the 
highest morality. And If you admit that, even in such 
cases, circumstances might exist where the solicitation, 
or the importunity, or the influence might la? so great 
as to deprive the donor of that freedom of action and 
will essential to the validity of the gift, there is nothing 
in this case to bring it within any such exception. Take 
all these gentlemen named by the plaintiff (except Ur. 
Hopper, Dr. ltill and Mr. Gordon), who, she says, 
came to Iter house, or, as her counsel says, lieslcged it 
previous to 1887, not one seems to have been much more 
than a stranger, and then* is not a tittle of evidence that 
any one of them ever mentioned the subject of property 
to Hradslmw in his life. To argue that a gift to assist 
these defendants in currying oil their missionary work 
from a wealthy member of their own church, Is to be de­
feated on the mere conjecture that he may have been 
influenced to make it by some Baptist minister who 
happened to accept Ids hospitality to the extent of a 
dinner in the daytime or a bed at night—when there 
is no evidence of it actual or presumptive—is to argue 
what, in my opinion, is founded neither on reason nor 
authority.

So far as 1 have been able to ascertain from the 
evidence, only two occasions are spoken of when a direct 
appeal was made to Mr. Hradslmw for a donation; once 
by Mr. Hill in 1882 or 1888, and apparently after the 
gift of IL’O.tHIO had liven made; and again on the occa­
sion to which I have already referred, when Mr. Hill 
and Mr. Uop|>er asked him for aid for the Baptist semi
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nary at St. Martin’s, which he refused. Coming down 1896. 
to the circumstances more immediately connected with bsadhuw 
the gift of 1887, 1 find that the Mission Hoard—that 1« thsPossios 
ttie defendants—in 1886 and 1887—from August 1st, 1886, "optSS*”

, . _ , , , . . , . Baptist Con-to August 1st, 18Hi—ah 1 understand the wide-live, though vkntionof
, . , , . , THE MaHITIMEonly a portion went out each year, and these were phovinckb. 

eligihh1 for re-election—consisted of the following min- u>rk„, J 
Isters: Messrs. Day, Stewart, Kill, Gates, Cahill, Gordon,
Cross and Dr. Hopper; and the following laymen: Hard 
ing, John March, Masters, Clinch, Simms, linker and J.
A. Estey. Of these there were present at the board 
meeting when the securities were handed over in 1887,
Gates, Cahill, Stewart, Clinch, linker, Masters, Simms,
Harding and March. At the trial Messrs. Gates, Simms.
Gordon, Baker, Harding and Dr. Hopper were examined.
Mt sacs. Hill and Masters hud died, anil the others seem 
to have been away from the province, at all events they 
were not witnesses. Mr. Gates, in his evidence, says 
that he had been a member of the board since 18811; that 
he never on any occasion asked or applied to Mr. Brad­
shaw for money for any object, and that he never met 
him but once, when he was simply introduced to him, 
until he saw him at the hoard meeting in 1887, when 
the securities were handed over. Simms says that he 
had been a member of the board since 1882; that he 
had a speaking acquaintance with Bradshaw for a num­
ber of years ; that he never spoke to him on the subject 
of a donation to the defendants, or his property, or of 
his disposition of it, and that he knew nothing about 
the gift, or that Bradshaw had any idea of making It, 
until the meeting In May, 1887, when the matter was 
computed. Mr. Gordon says that he was at Bradshaw's 
house but once—about April 1st, 1886—that it was merely 
a pastoral visit, and that Bradshaw did say something 
about his moneys being appropriated, but probably he 
might save interest, so that in the future he might make 
a donation to the seminary. Mr. Gordon says that 
neither at that nor any other time did he ask for a dona 
tlon of any kind. When naked on cross-examination to 
explain how Mr. Bradshaw came to allude to the semi 
nary, hi said as follows: “ I suppose it has arisen from
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1896. this: Mr. Bradshaw, as well as all other members of the 
Bmimuw Baptist denomination, knew 1 was Intimately Interested 

Tm korkios in oar eduealional movemvals in this province, and that
or Tan the different boards, the Free Baptist and regular Bap 

BaptoS I ' ....... . , ,
vkavion<i> list boards, had been pressing me very closely to accept

THllltHUIVI . , *r«ovi»cK» the general Hiipennleudeucy of the work, anil Mr. Brad 
Barker,j. shaw naturally brought this subject up, and the pros­

pects of the seminary, and I gave him to understand 1 
had not accepted, and then had no Idea of accepting, the 
sii|sMlntendency of that educational Institution. He 
talked about Its tinancinl prospects, and the fact of my 
own name being before the two denominations, and my 
being pressed to accept that work—that brought out the 
subject.” Dr. Hopper says that he never, on any occa­
sion, asked Bradshaw for money or a donation, except 
when he solicited aid for the Ht. Martin’s seminary, and 
was refused ; anil that both of these gifts were made 
without his knowledge in any way. Mr. C. 1*. Baker 
says that he was a member of the board for seven years 
—from 1882 until 1889—and that he was present at the 
board when Bradshaw attended, with Alward his sol1 
citor, and completed the gift of 1882, and again in 1887, 
when the last gift was completed; but that, with the ex­
ception of these two occasions, he had never even seen 
Bradshaw to know him. Before referring to the evidence 
of Harding and John March, the other two members of 
the board who were examined, and whose evidence has 
a more direct bearing oil the case than that of the others, 
1 shall refer to the evidence of Itev. llr. Todd. Though 
not a member of the Board of Missions, this gentleman 
was pastor of the Baptist Church at Hampton and Nor­
ton from the autumn of 1886 until January 1st, 1888, and 
as such necessarily came into constant intercourse with 
Mr. Bradshaw. He says that during this period he was 
in the habit of seeing Bradshaw once a week, or some­
times once in two weeks; and among other occasions 
on which lie met him was the celebration of his third 
birthday, when he Interested them all with a narrative 
of his early life anil his business experiences later on; 
and that even then lie (Todd) did not detect any want of 
continuity of thought or expression in his conversation
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Mr. Todd spooks of his physical strongth ol this time, 
and tolls liow I lull on several omisions Bradshaw nl 
hided to the gift of INK:! for mission purposes, his gift 
of #1(1.01111 to the ministers' fund, and his placing a 
further sum of #40.000 in March’s hands also for the 
benetil of home and foreign missions. He also spoke 
of the #5.000 in trust for his son. and the large sums he 
had from time to time given him and his grandsons. 
Mr. Todd denies having in any way exercised any infill 
eu ce, and says that he never on any occasion asked him 
for a dollar. It is difficult not to feel impressed liv this 
evidence as to Mr. Hradshaw’s mental and bodily 
strength at that time. Ills recollection of the gift of 
INK! to the defendants, and of what he had done for his 
son and grandchildren seemed clear and accurate; and 
hie intention to benetil the cause of home and foreign 
missions by a further donation seemed clearly deflncd. 
If Mr. Todd’s account conveys an accurate idea of the 
facts, and there is nothing whatever to convey the con­
trary, one cannot but think it in the highest degree Im 
probable that the transfer of the funds to March in Sep 
tember. lNNfi, for the ultimate benefit of these defen 
(hints, was in any way procured by undue influence; 
much less that such influences should have remained 
operative for the eight months which followed, and 
while the fund remained entirely subject to Itrudshuw's 
disposal, so as to keep his will In submission and pro 
vent his resuming possession of the property. Tested 
b.v those rules by which Courts judge of the accuracy 
of human testimony, I should say It was In the highest do 
grec probable that in doing what he did Bradshaw was 
acting as an entirely free agent, without fetter of any 
kind, and carrying out in his own way an intelligently 
formed design of devoting a large portion of his fortune 
to objects and pur|>oacs represented by these defendants. 
In such a case we need not stop to speculate whether 
the act was the result of a vow exacted by the terrors of 
a storm on the Atlantic many years ago. or of an Inten­
tion formed in more recent times, and when the sur 
roundings were more favourable for calm and dellber 
ate action.
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1890. John n. Harding was a member of the board in
uraixmiaw 1887, and for man)' years before that. He says that be 

thk Foama* in no way influenced, or attempted to influence, Mr. Brad
IflMlOM BOABD , , , , , , . .or thk Him w to make any donation* to the defendant* or other

vkstion nr wise, and that he knew nothing of the gift of 1881.' until 
provinces, after it had been made, and nothing of that of 1887 
BsrkmnJ. until after the money had been placed in March’s hands. 

He says that soon after he learned that these funds were 
in March's hands he went to Hampton to see llradslmw 
on the subject, anti on that occasion Bradshaw told him 
about the $5,000 he had secured to his son, and also that 
he had handed over to March $115,000 or $40,000 for the 
Foreign and Home Mission Board. He says that Brad 
shaw told him the circumstances, and he asked him 
whether it would not have been as well for him to have 
made the transfer at once to the board, and why he did 
not do that, to which Bradshaw replied that “ March was 
the board," or some remark like that. This seems to have 
been the only occasion upon which the subject was men­
tioned between Harding and Bradshaw, and the only 
time, so far as Harding seemed able to recall, when lie 
saw Bradshaw after September, 188fi. unless It may have 
been at church. Considering Harding's position, it does 
not seem an unnatural thing that when he ascertained 
that the funds were actually in March's hands, appropri 
ated for mission purposes after Bradshaw's death, that 
he should have interested himself In ascertaining how 
the gift was to be carried out. Though the fund still 
remained subject to Bradshaw’s control it had, subject 
to this power of revocation, been appropriated, and the 
gift made. Mr. Harding's recollection of what took 
place is not quite so definite as one might expect, con­
sidering the transaction, and that the interview was ex­
pressly in regard to it. I see nothing in the suggestion 
that the defendants, instead of March, should be tin- 
trustees, for that in no way altered the nature of the 
transaction. At all events the suggestion was not 
acted upon, as the fund was not handed over until the 
following May, and there is nothing to lead one to sup­
pose that Harding’s suggestion had anything to do with 
It one way or another.
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John March explains fully how in 1882 Bradshaw 
came to him and announced his intention of giving 
120,000 for mission purposes, and $10,000 for the min­
isters" fund; and how from 1882 down to 1886 he saw 
Bradshaw frequently In consequence of his coming for 
the interest that was collected by March, as treasurer 
of the Mission Board. The conversion of the bonds into 
cash took place while John March was in England, and 
whi n he returned lie found the money in the possession 
of his son Ernest. Mr. March explains fully how Brad­
shaw told him as to what he had done for his sons and 
grandchildren; as to the final gift of $6,000 for the 
benefit of the doctor, and urged upon him the accept­
ance of this fund for the benefit of the home and foreign 
missions fund. It would be wearisome, and Is, 1 think, 
unnecessary to go minutely into his evidence. It is suf­
ficient to point out that It is undisputed that Bradshaw 
did have this large sum in bonds; that by his directions 
they were converted into cash at a public sale; that the 
proceeds did go into March's hands on a verbally de 
dared trust for the benefit of Bradshaw, and entirely 
subject to his control during his life, and after his death 
for these defendants; that substantially all of It except 
what remained in the Maritime Bank was invested with 
Bradshaw’s concurrence in mortgages, and that all these 
securities, anil the cash in the Maritime Bank, were, in 
fact, handed over to the defendants in May, 1887, by 
Bradshaw's directions upon trusts then reduced to 
writing, and March was released from liability. No 
doubt Bradshaw placed great confidence In March, anil 
if the gift had eventually been made to him personally 
lierhups the transaction would require close scrutiny. 
Hut In this case March derived no profit or advantage 
from the transaction In any way, and he had no interests 
in the objects which It was given to promote that were 
not common to Bradshaw himself and every member of 
the Baptist denomination. 1 have read March's evidence 
through most carefully. There is nothing to throw dis 
«redit upon It; It is entirely corroborated by the evi 
dence of McDonald on matters of which they had a com 
mon knowledge, and I find it corroborated by surround
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ing circumstances in other particulars. If his relation 
to Bradshaw were such as to raise any presumption of 
undue influence as to either of these gifts, i think his 
evidence and the facts entirely rebut it. and that, so far 
as his connection with the transaction is concerned, his 
explanations are satisfactory, as showing that Bradshaw 
in what he did acted voluntarily as a free agent in every 
res|M*ct. and under no influences which, in the strictest 
sense of the term, can be called undue.

I have reviewed the evidence at no greater length 
than I felt warranted in doing, considering the imi>ort 
ance of the principles involved and the large amount at 
stake. The best consideration which 1 have been able 
to give it leads me to the conclusion that the jury were 
quite right in their findings. While evidence may have 
been improperly admitted, and while there may have 
been observations in the Judge’s charge which I may 
think might with propriety have been omitted, in my 
opinion the verdict should have been the same had this 
evidence been rejected and the observations omitted. 
To grant a new trial under such circumstances would. 
1 think, serve no useful purpose, add unnecessary ex­
pense, and be an unsound exercise of the discretion 
which the Court has in applications of this kind.

I only desire to add that nothing which I have said 
is to be construed into any expression of opinion as to 
the plaintiff's rights arising out of the ante nuptial con­
tract which she says was made, or as to the small pro­
vision which her husband made for her. The first ques 
tion does not arise here, and the second has only an in­
direct bearing on the question of Bradshaw's capacity. 
If the plaintiff has rights arising out of contract capable 
of enforcement, the law affords an adequate remedy; and 
if Bradshaw, in the intelligent exercise of a free will, 
chose to divest himself of his property in his lifetime 
by gifts or by his will after death to the exclusion of his 
wife, we cannot question the legality of the act. however 
much it may disagree with our own notions of what is 
right.

The new trial will be refused.
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MOREHOUSE v. BAILEY
Tractic*— Injunction— Undertaking a» lu ilamageu—Dimituil o/ bill.

Where plaintiff on Riving the usuel undertaking as to damages obtained 
an ex purle injunction, which was subsequently dissolved, he was 
allowed to have his bill dismissed without payment of damages 
recoverable under the undertaking.

This wan an ai>]illvitliim lit tin- plaintiff to dismiss 
his bill. The facts are sufficiently stated in the judg­
ment of the (Nllirt. Argument was heard December 1st. 
I89fi.

William Wihun. for the plaintiff.
F- f?f. ./nhn Min*, for the defendant.

1896. December 19. Barker, J.'i—
This is an application by tbe plaintiff to dismiss bis 

hill, and the only question is as to tile terms u|sm which 
he shall Is- allowed to do so. It seems that at the 
beginning of the proceedings the plaintiff obtained an 
it finrtc injunction. n|sm giving the usual undertaking 
as to damages. An application was made to dissolve this 
injunction, and Mr. .lustire Van Wmi. to whom thi 
application was made, on bearing the parties, made an 
order dissolving the injunction with mets. These costs 
were taxed at f8t.Ul. They have been demanded, bill 
have not Is-en paid. The injunction was obtained to 
restrain the defendant from selling some mortgaged 
premises under a power of sale, and it is alleged that 
certain expenses have been incurred and damages 
sustained by reason of the injunction order, which un­
recoverable fnnn the plaintiff under his undertaking 
: riven when the order was granted. No steps have ever 
been taken to have llo-se damages assessed, though the 
affidavit discloses the cost of giving the notice of sale, 
and some other expenses Incun-ed. which the defendant 
claims as part of these damages. The plaintiff admits 
I hat this onler to dhmisa can only he made on payment

1896.
iJectmhvr 111.
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1896. of costs. Tile defendant contends that the motion to 
mobihovfh dismiss can only be allowed on the terms of plaintiff, 

BAimr. not only paying the costs of this suit, but also the 
Barker, j. ?S4.(I4. and the damages recoverable under his under­

taking. It occurred to me that there might ire a diffi­
culty in the way of enforcing the undertaking as to 
damages after the suit had been dismissed, and in that 
event, the defendant should, if possible, be protected. 
On looking at the authorities, I find that Vice-Chancel­
lor Woods so held in Knrbfl v. Hnrritmn (1), but that 
his judgment was overruled in the same case ou appeal 
(2), where it is decided that the undertaking is distinct 
from the suit, and may be enforced at any time, even 
though the bill may have been dismissed in the mean­
time. I see no reason therefore for making this motion 
dependent upon payment of thrum damages. The de 
fendant can have them assessed, and then have an order 
of the Court for their payment, as he has now for the 
taxed costs of the motion to dissolve the injunction.

I think the motion must be granted, and leave given 
to plaintiff to dismiss his bill u|>on payment of costs.

(II 1 J. * H. 678. (8) 7 Jar. N. 8 USI.
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HANNAGHAN, et al v. HANNAGHAN, et al.

(No. 2, ante p. 802.)
Practice—Interrogatories—Insufficiency of answer.

It is not sufficient for the plaintiff, in answer to an interrogatory, to 
deny having any knowledge, without stating his information and 
belief.

Exceptions by tile defendant Andrew Hannaghan 
to plaintiffs' answers. The facts are fully stated in the 
judgment of the Court. Argument was heard No­
vember 17th, 1896.

If. if. Cliutuller, lu support of the exception».
W. Watson Allen and R. A. Borden, contra-

1896. December 19. Kahkek, J. :—
The bill In this rase was filed by John Hannaghan 

and others, against Andrew Hannaghan and others, for 
a partition of certain lands, of which one James Hun- 
naglinn, a brother of the plaintiffs, died seised. The 
lands In question are situate |>art in Westmoreland and 
part in Kent. It is In reference to the latter, or 
Itnctouche property, that the dispute arises. The de­
fendant Andrew Hannaghan alleges that although the 
title to this land was in his brother James, he (Andrew) 
was the real and beneficial owner, that hi- negotiated 
the purchase, bought the property, and paid for It with 
his own money. That James knew nothing about it un 
til about a fortnight after the conveyance had been 
made out to him, and that after the purchase he 
(Andrew) ex|>ended money in the erection of a house 
and other improvements on the property. He therefore 
claimed that he was the real beneficial owner of the 
property at the time of Janies’ death, and therefore that 
the plaintiffs are trustees of the same for him. In order 
to prove this part of his case the defendant Andrew 
Hannaghan filed interrogatories for the examination of 
the plaintiffs, and It is on exceptions to their answer to 
these interrogatories that tills matter comes up.

896
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1899.
HaXNAUHAN.

Hansauhan.

The object of administering these interrogatories in 
to obtain admissions of material facts, and thus avoid 
the necessity for their proof. See Attorveif-Genrral v. 
GankiU (11; Li/tll v. Km mil if (2). The party answering 
having sulunitted to answer must answer fully, and 
where he does answer substantially, the answer will be 
held sufficient, though it may not strictly and technical 
ly be so: faillir v. Waadranffr (Ji. The material fact 
sought to be established by the defendant is that this 
Buctouche property is his, and by way of proving that 
to be so, he alleges that he negotiated the purchase with 
Le Blanc and wife, the previous owners. That he paid 
for it, and also paid for the improvements subsequently 
put upon it. Keeking to establish these facts by the 
plaintiffs* admissions he interrogated them as follows:- 

“ Is it not true that nil the negotiations and 
arrangements for the purchase of the said lands and 
premises were made by the defendant Andrew Hanna 
glian with the said Oliver J. Le Blanc and wife, or 
with one of them, and that the said James 
llannaghan Imd no communication whatever with either 
the said Oliver J. Le Blanc or his said wife, with regard 
to the purchase and conveyance of the said last men­
tioned lands and premises, and did not know that the 
said lands had been purchased by the said defendant 
Andrew llannaghan, and conveyed to him. the said 
Janies Hannaghan. by the vendors, until he was in 
formed of the fact by the said defendant Andrew Han 
naghan, or how in any manner otherwise? Is it not 
true that the said James Hannaghan did not know that 
the said last mentioned lands and premises had been 
conveyed to him until about two weeks after the pur 
chase of the said lands and premises by the said Andrew 
llannaghan. or how in any manm r otherwise?" To this 
interrogatory the plaintiffs. William Hannaghan and 
those who joined him in answering, said as follows:—

“ We do not know, nor does either of us know, 
whether all the negotiations and arrangements for the 
purchase of the said lands and premises were made by

(11 10 Ch. D. 519. (2) H App. Can. 217. (3) 24 tieav. 421.
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flit* defendant Andrew I Inn nag linn with (lit* Haiti Oliver 1898.
J. Le Blunt* anti wife, or with one of them or not, but hanna^ha*.
we art* informed and believe, and claim and allege, that v.

Hannamhan.
if the said Andrew llannaghan ditl make such negotia -mt. 
tit ms anti arrangements, lit* did so as agent for the said illlbrLj 
.lames llannaghan. and not otherwise. We are not 
aware whether the said .lames llannaghan had any com­
munication with either the said Oliver .1. Le Blanc or 
his said wife, with regard to the purchase and convey­
ance of tin* said last mentioned lands anti premises, or 
whether he knew or not that the said lands had been 
purchased by the said defendant Andrew llannaghan 
and conveyed to him, the said .lames Haiinaghan. by the 
vendors, until he was informed of the fact by the said 
defendant Andrew Haiinaghan or otherwise, or whether 
or not the saitl .lames llannaghan did not know that the 
said last mentioned lands and premises had been con­
veyed to him until about two weeks after the purchase 
of the said lands and premises, but we are, and each of 
us is informed and believe, and claim and allege, that 
whatever connection the said Andrew llannaghan may 
have had with the purchase of the said lands, and what 
ever action lie may have taken in connection therewith, 
was as agent for and under the direction of the said 
dames Hannaghan, and for and on account of the said 
James llannaghan, and not otherwise.”

This answer is excepted to as being evasive, im 
perfect and iiiMuflicient. I think this exception must he 
sustained. The plaintiffs’ answer is sutlieient so far as 
their personal knowledge goes, for they distinctly deny 
having any. but as to the specific facts inquired about 
they do not answer at all as to their information and 
belief. For instance, after denying all knowledge as to 
whether Andrew llannaghan negotiated and arranged 
for the purchase from Le Blanc, they do not either deny 
or admit the allegation that he did so. neither do they 
say what their information or belief is as to this fact, 
but they go on and say that if hr did <ht a* 
alleged, he did it as James Hannnghan’a agent. This is 
altogether insufficient. The defendant is entitled to an 
express admission or denial of the allegation that he

VOL. I. -N.H.K.R.--27
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negotiated thv purchase with Le Blanc. iiihI the do 
fendunt is entitled to the plaintiff's’ knowledge on the 
subject, or if they have none, then to their information 
nnil belief if I hey have any, and if not, then to their stale 
nient that they have none. They can of course add, if 
they wish, that In negotiating thin purchase Andrew llan 
naghiin was not acting for himself but for his brother. 
The same observations apply to Hie remainder of the in 
terrogntory. The plaintiffs do not deny or admit, as to 
their information and belief, what the defendant alleges 
us to .Tann s Hannaghan’s entire ignorance of the trans 
action until about two weeks after the purchase. It Is 
of course possible that the defendant may have uego 
liateil the purchase, paid the money, and taken a con­
veyance to James Hannaghan, of which he knew noth 
ing until weeks afterwards, and yet the beneficial 
ownership be in James; but these facts are important 
as showing an entirely different result, and being ma 
terial to the defendant's case, he is entitled to have 
from the plaintiffs an express admission or denial of 
their truth ; on their personal knowledge, if they have 
any. anil if not, on their information and belief.

The other Interrogatory, the answer to which is 
excepted to. is as follows: “.If It is claimed by the 
plaintiffs, or any of them, that the said James Hanna­
ghan paid or contributed in any way towards the cost 
of the said buildings, or towards the cost of the pur 
chase of the said Buclonrhe lands, you are required to 
set forth a true, full, and particular statement of all 
such sum or sums of money that were at any time paid 
bv tin- said James Hannaghan towards the cost and 
expenses of putting up the buildings on the said lands, 
or any of them, with the dates of all such payments, and 
the names of the person or persons to whom the said 
payments and each of them wen* made by the said 
James Ilaimaghnn, or by any person on his behalf. 
State your utmost knowledge. Information and belief 
herein.’’

In the answer of William Hannaghan this Inter 
rogatory is answered as follows: “We do not, nor does 
either of us, know of our personal knowledge what
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amount tint said .lames Haimaglmn paid or contributed lH'.lfi. 
towards the coal of the said building, or towards the 
cost of tl»' purchase of the said Huctouche lands, and 
arc* unable to set forth a full, true and particular state- <•> «/ 
ment of all such sum or sums of money that were at n«rin.r, j. 
any time paid by the said James Ilanuaghaii towards 
the cost of the purchase of the sail! lands, or towards 
Ihe cost or expenses of putting up the buildings on the 
said lands, or any of them, or the date of such pay­
ments, or the names of the person or persons to whom 
the said payments, and each of them, were made by the 
said .lames Hannaghan, or by any person in his behalf, 
but we are Informed and believe, and claim and allege, 
that Ihe said James Hnnnaglian did pay and contribute 
all the cost of the said buildings, and the cost of the 
purchase of the said Huctouche lands."

I do not think this interrogatory has been sulislan 
tialiv answered. The plaintiffs allege that James Han- 
nnghan himself paid not only the purchase money of 
the land, but also the cost of the improvements. They, 
however, admit that they have no personal knowledge 
of this, and at the same time do not give their Informa 
tion and belief. The defendant, for the reasons I have 
already mentioned, la, I think, entitled to this. The 
transaction only took place in 1888, and one of the 
plaintiffs, John Hannaghan, Is administrator of the 
estate of his brother James, and ns such might very 
well have come into possession by books or papers, or 
otherwise, of information in the very matters inquired 
about. Apart from this, I think, the information which 
the plaintiffs have, and the belief which they have, is 1m 
portant; and it may be equally important to know, if 
the fact be so, that they have neither information nor be 
lief on the subject. The plaintiffs undertook to answer 
the interrogatory, and, in my opinion, they do not sub 
stantinlly or sufficiently do so simply by alleging on their 
information and belief that James Hannaghan paid all 
these sums himself, and at the some time admitting that 
so far as their personal knowledge goes they have none, 
either as to the amount he paid, when it was paid, or to 
whom, and withholding all Information or belief, if they
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havo any, ats to the persons to whom these moneys were 
paid, what aimounts were paid, and the times when they 
were pat id.

The rule as to answers is a very i* one; and
while the Court will protect suitors from vexatious in­
terrogatories, aind disvonrage exceptions based on 
technical grounds, where the requisite information hats 
been substantially given, it will require from them 
positive answers to the extent which their (lersonal 
knowledge, or their information and liellef, will enable 
them to give.

The plaintiffs severed in their answers. There are 
some verbal differences in the three answers put in so 
far as they are covered by these exceptions, but nothing 
to make any difference in the result.

The exceptions will be allowed with costs.
The plaintiffs will have leave, on payment of tie* 

taxed costs of the exceptions, to tile an atmended answer 
within thirty days from the date of settling this order.

62
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GUNTER v. WILLIAMS et al.
Life i lit ara net policy—Aniynment — Content oj beneficiary.

Tin* plaintif! wan turned »# the beueticiary iu u policy of insurauce 
on the life of her husband. The policy was taken out by the 
husband, and the premiums were paid by him. By an assign­
ment, to which the plaintiff was a party, the loss was made 
payable to the defendants, for valuable consideration moving 
to the husband. U|sm the death of the husband, the plaintiff 
claimed the benefit of the policy, setting up that her consent 
to the assignment was procured by her husband's fraud.

Held, that the assignment was valid without the consent of the 
plaintiff.

The facts are fully stated in the judgment of the Court.

Argument was heard January 6, 1897.

W. Pugsley, Q.C., for the plaintiff.
D. Jordan, Q.C., and J. IV. McCrtady, for the defen­

dants Williams and Tenant.
H’. Van IVnrt, Q.C., for The New York Life Insurance 

Company.

1897. February 16. Barker, J.:—
In November, 1887, one George J. Gunter effected an in­

surance on his life for $1,500 with the defendants, The New 
York Life Insurance Co., which sum the com|>any agreed to 
|>ay on receiving proofs of the assured’s death, to the present 
plaintiff, Margaret A. Gunter, wife of the assured; or, in the 
event of her prior death, to the assured’s executors, adminis­
trators or assigns. In August, 1898, Gunter was largely in­
debted to the defendants, Williams and Tenant, for money 
lent and liabilities assumed by them for his accommodation. 
They had entered into a bond for $8,000 to one Murray iu 
August, 1898, for Gunter’s accommodation, and in October 
of that same year Gunter applied to them for further assist­
ance, offering as a security an assignment of the alcove policy, 
and a chattel mortgage to secure not only the loan then asked 
for but the $8,000 bond. Tenant and Williams, on the faith of 

vol a.a.—IS.

1897.
February 10.
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1897 this offer, then indorsed Gunter's note for $879. Both these 
ouhtsb amounts the defendants were compelled to pay. In addition 

woi to this there was an indebtedness to Tenant and Williams on 
Barker, j. Hunter's account of some $5,000, making the total amount 

in the vicinity of $8,000, the only security for which was 
this life insurance and some livery stable stock worth from 
$1,500 to $2,000. The policy in question was assigned by 
an instrument under the hands and seals of Gunter and his 
wife—this present plaintiff—to the defendants Tenant and 
Williams, dated December 31, 1892. It was executed in 
duplicate in presence of Mr. Slipp, a notary and a solicitor 
of this Court. One copy was forwarded to the head office of 
the company at New York, and the other with the policy 
was given to the defendant Tenant, who retained the papers 
until Gunter's death, which took place in January, 189(1. 
The three premiums which fell due after the assignment— 
that is in November, 1893, 1894 and 1895, and which 
amounted in all to $151.74, were paid by Tenant and Williams. 
Gunter left no estate, so that these defendants must, in any 
event, make a loss of some thousands of dollars. It appears 
that in the spring of 1893 Gunter and his wife left the Pro­
vince for St. Paul, where they remained for some time, re­
turning to Fredericton, where they had before resided, some 
time in July, 1895. The defendant company has, by consent 
of the parties, paid the money into Court, so the dispute is 
one solely between this plaintiff, who claims in her own right 
as the beneficiary under the policy, and the defendants Ten­
ant and Williams, who claim as assignees for value under 
the assignment of December 31, 1892.

The plaintiff bases her right to recover on two grounds: 
First, that she was induced to sign this assignment under a 
fraudulent representation of her husband that she was not 
parting with her beneficial interest in the policy, but merely 
signing the policy to enable him to obtain more insurance; 
and. second, that these defendants. Tenant and Williams were 
in some way in collusion with her husband in perpetrating 
this fraud. As to the latter charge there is not a particle of 
evidence to support it. These defendants seem to have in­
curred their liability purely to assist Gunter. The transac­
tion, so far as they were concerned, was perfectly honest in
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ever)- way, and the charge to the contrary in the bill is en­
tirely disproved, and ought never to have been made. I also 
think the evidence fails in establishing any fraud in Gunter. 
This plaintiff, having admittedly signed this transfer—and 
as the evidence clearly shows, in duplicate, although she 
denied it—the onus is upon her to show such facts as will 
relieve her from the effect of it. It is not very clear from 
the evidence what the precise fraud is of which she com­
plains, or who the person whom she charges as having perpe­
trated it. She says her husliand wished her to sign the 
policy so that he could get more insurance. Probably lie 
asked her to assign the policy that he might get more money. 
She says that afterwards he told her that she had been de­
ceived, not that he had deceived her, though he was the only 
person who had any conversation with her in reference to the 
matter. The policy which she had up to that time had in 
her possession was then given up. She gave herself no 
further concern as to the premiums, and it seems a most im­
probable thing for her to mistake the policy for the assign­
ment, for the two papers arc not in any way similar. More 
than this, the plaintiff admits that sometime in 1893 her 
husliand told her that her interest was gone, and that she 
then knew precisely the nature of the paper she hail signed, 
and its effect. Quite apart from any question of waiver, of 
which I will speak later on, it is altogether inconsistent with 
the fact that a fraud had been practised upon this plaintiff, 
that she should, after having full knowledge of it in 1893, 
never say a word about it to these defendants until after the 
security had liecomc valuable by her husband's death in 189fi, 
which the evidence shows to have been the case. The plain­
tiff's ease of fraud, I think, entirely fails.

The plaintiff’s action must, I think, fail on another 
ground. There is no dispute ns to the signature of Gunter 
to this assignment, or that it was made for valuable con­
sideration, and no charge of fraud is made as to the assign­
ment by him. In my opinion, as this assignment was made 
prior to the Act of 1895 (58 Viet. c. 25) relating to life insur­
ance for the benefit of wives and children, and is, therefore, 
not affected by it, Gunter had a right to make it without 
his wife’s consent at all, and that it is immaterial whether

1897.
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her signature was obtained to the assignment or not. In 
Clearer v. Mutual Keeerre Fund Life Association ( 1), 
Lord Esher, in speaking of a similar policy, says: “ Apart 
from the statute, what would be the effect of making the 
money payable to the wife? It seems to me that as between 
the executors and the defendants, it would have no effect. 
She is no party to the contract; and I do not think that the 
defendants could have any right to follow the money they 
were bound to pay, and consider how the executors might 
apply it. It does not seem to me that, apart from the statute, 
such a policy would create any trust in favour of the wife. 
James Maybriek (the insured) might have altered the destina­
tion of the money at any time, and might have dealt with it 
by will or settlement. I think that, apart from the statute, 
no interest would have passed to the wife by reason merely of 
her being named in the policy; and if the husband wished 
any such interest to pass to her, he must have left the money 
to her by will, or settled it upon her during his life, other­
wise it would have passed to his executors or administrators.” 
The bill in this case alleges that Gunter out of his own 
moneys paid the premiums up to 1892, and that the defen­
dants paid them afterwards. This plaintiff never paid any. 
The benefit of the contract was never assigned to her, and 
her husband remained free to cancel it altogether; to settle 
it on his wife, or to assign the benefit of it to any one else 
for value, as he has done here. Apart from this, I should be 
disposed to hold that under the circumstances of this case 
the plaintiff, as to these defendants, cannot now dispute the 
validity of this transfer. Her assignment was only voidable, 
and she must lie prompt to assert her rights after she is 
aware of the facts and repudiate her contract; otherwise she 
must lie held as waiving her rights. What delay in asserting 
one’s rights will preclude the party from doing so must, of 
course, depend upon the nature and circumstances of each 
case. A life policy of insurance such as this is an onerous 
security until it liecomes payable by the death of the assured. 
Unless the premiums are paid, the insurance lapses, and 
all benefit of the contract is gone. This plaintiff admits that

(1) [1892] 1 Q. B. 147.
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in ] 802$ she knew she had executed nil assignment of her 
interest in this policy to these defendants. She knew she 
was not paying any premium, and she must have known her 
husband did not intend to do so. She permitted, with a full 
knowledge of the facts, these defendants to pay the premiums, 
and thus keep their security alive, with full knowledge that 
they were doing so for their own protection, and as claiming 
the |K>licv under an assignment which she said was obtained 
from her by fraud, to which they were in no wise a party. 
It would lie inequitable to permit her thus to remain quiet 
and not even notify the defendants of her contention; and 
now when the money has l>ecome payable to claim the fund 
which is available solely by reason of their payments. It is 
no answer to say that the defendants are entitled to get hack 
their premiums with interest. In my opinion, a person situ­
ate as this plaintiff is cannot, under the circumstances of this 
case, force these defendants to lend their money to pay pre­
miums for her benefit.

The plaintiff's bill must be dismissed with costs. As 
the evidence shows an undisputed indebtedness by Gunter 
far beyond the value of the securities, there is no necessity 
for a reference, because there can be no surplus of this money 
for the plaintiff or any one else. The order will lx? as 
follows:—

The costs of the defendant company to be taxed and paid 
out of the fund in Court; the balance will he paid to the de­
fendants Tenant and Williams. The costs of the defendant 
company as taxed will be added to the costs and taxed as 
part of the costs of Tenant and Williams; and these the 
plaintiff is ordered to pay.

405
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LAUGHLAN v. PRESCOTT.

Timber licenie—Crown land regulation»—Agreement to assign license—Assign­
ment to innocent purchaser—Priority—Interest in land—Agreement not 
to bid at public sale—Legality.

Id 181)3 oue M. purchased at a public Crown land sale a license to 
cut lumber on a block of laud, and a license was issued to him 
dated September 1st, 181)3, to remain in force until August 1st, 
181)4. By the Crown land regulations incorporated in the license, 
the license might be assigned by writing, the assignor to give 
notice thereof to the Surveyor-General, and the assignment to 
take effect from the date at which such notice should be received 
at the Crown land office. Licensees who paid tiu-ir stumpage 
dues by August 1st in each year were entitled to annual 
renewals for such parts of the ground held by them as might at 
the first day of July in each year tie vacant and unapplied for, 
on payment of the mileage thereon on or before the first day of 
August; and such renewals could be for 24 years from August 
1st, 1894. Previous to the above sale, one L., being «lésinais of 
securing certain lumlicr privileges in a part of the area included 
in the license to M„ entered into an agreement with him that he 
(M.) should buy in the block, and afterwords secure these privi­
lege* t" i>. Accordingly, after the sale, they entered Into a 
written agreement, dated August 31st, 1893, prepared by the 
Surveyor-General, reciting that M. had agreed to sell to L. for 
the term for which a license should issue, and renewals, the right to 
«■ut. carry away, and appropriate t<> his own use cedar lumber In a 
certain area, and lumber «if all kinds in another area, in con­
sideration of $40; and witnessing that L. agreed to pay M. the 
renewal mileage each year on a certain number of miles «luring 
the continuance of the privilege at the rate fixed from year to 
year by the government; and M. agreed to renew the license. 
The agreement immediately after its execution was til«*«l in the 
Crown land office. Subsequently L. assigned his rights under 
the agreement to the plaintiffs. This assignment was never tileil 
in tin* Crown land office. On November 10th, fft94, M. assigned 
the same license, among oth«*rs, to the defendants, who were 
purchasers for value, and without notice of M's agreement with 
L.. and on tin* assignment ticing produced to the Crown land 
office a renewal for the year beginning August 1st, 1894. was is­
sued to them. In August, 1895, a tender to M. and tin* defen­
dants of L.'s share of the renewal mileage was refused. In a suit 
for a declaration of the rights of the parties:

Held. (1) that the agreement between M. and L. entered into before 
the sal«* was not illegal as 1 icing an agreement to stifle competition 
at a public sale.

(2) that the license purchased by M. did not convey an interest in 
land, and therefore that it could be assigned without an mstr 
ment under seal registered in the county where the land was 
situate.

(3) that the defendants were under no duty to search at the 
Crown land «ifflee as to the title of M. to assign the license.
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(4) that the ngreemeut of M. and L. was not au assignment of 
the license, but at most a mere sub-license, conferring no right of 
renewal against the Crown, and amounting only to a sale of, or an 
agreement to sell, rights under the license, enforceable by si>ecific 
performance against M. upon the license being renewed to him, 
or, if not renewed, giving rise to an action at law for breach of 
agreement, and giving to L. or his assigns no rights against the 
defendants.

The facts fully appear in the judgment of the Court.

Argument was heard March 5, 1897.

C. A. Palmer, Q.C., and John Montgomery, for the plain­
tiffs:—

By the agreement of McLeod with plaintiffs’ assignor 
M 'Leod was denuded of all his interest in the license, and 
ei.y subsequent purchaser from him could obtain no better 
title than he possessed. It would, therefore, be immaterial 
that the defendants had acted in ignorance of McLeod's pre­
vious agreement. If it were necessary that they should have 
been affected with notice of McLeod’s previous agreement, 
the filing of the agreement in the Crown land office in 
accordance with the eleventh Crown land regulation con­
tained in the license would be constructive notice or notice 
in law, even though the defendants abstained in good faith 
from searching McLeod's title at the Crown land office, and 
were in fact ignorant of his previous dealings with the 
license. The policy of the regulation is for the protection of 
purchasers, and fixes a subsequent purchaser with notice 
similarly to the Registry Act. See McArthur v. The 
Queen (1). The evidence, however, is ample that the defen­
dant* had actual notice of McLeod's previous agreement. 
If they had any suspicion of his title to assign the license, 
they were put upon a full inquiry concerning it. If they 
abstained from the inquiry after notice or suspicion that the 
license was in some way affected, they are bound with con­
structive notice of facts they would have discovered had an 
inquiry been made. Sec Jonee v. Smith (2). If the eleventh 
Crown land regulation is immaterial as between coni|>eting 
purchasers, then their rights must be determined by the 
priorities of their agreement in point of time.
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0. 0. Gilbert, Q.C., and IV. A. Trueman, for the defen­
dants:—

McLeod's agreement with plaintiffs’ assignor is not an 
assignment of the license. It is merely a personal agree­
ment between them, passing no title as against third persons 
purchasing the license in good faith, and only giving rise in 
event of its breach after the intervention of the rights of 
third |iersons to an action for damages against Mcl-eod. As 
an agreement for the cutting of standing timber, it relates to 
an interest in land and should be under seal. See Duke 
of Somerset v. Fogwell (3). The license itself being under 
seal could only be assigned by deed. An assignment of it 
should also Ik1 recorded in the registry office of the county 
where the land is situated in enter to affect subsequent pur­
chasers. The defendants were purchasers of the license for 
value and without notice of any infirmity in McLeod's title. 
At the time of its assignment to us the license was In the 
possession and dis|>osition of McLeod, which was altogether 
inconsistent with any interest in any other person. Sec 
Dearie v. Hall (4). Constructive notice of McLeod's previ­
ous agreement cannot be imputed to us within the meaning 
of Jones v. Smith (5), for so far from evading investigation 
of his title, we inquired at the Crown land office of the state 
of his title, and were informed that we could accept the 
assignment. Hut we deny, unless we had some information 
or suspicion inqwaehing his title, that we were under a duty 
to investigate McLeod's title. Our legal title should not lie 
defeated by a prior equitable one unless we have l>ecn guilty 
of fraud or gross and wilful negligence: Hewitt v. Loose- 
more (6); Itatcliffe v. llarnard (7); lteilgrare v. Hunt (8). The 
agreement of McLeod with plaintiffs' assignor would only 
be valid during the continuation of McLeod's interest in the 
license, and would be determined on its assignment to the 
defendants: Wallis v. Harrison (9); and Russell y. liar- 
ford (10). The agreement of McLeod with plaintiffs' as­
signor being to stifle competition at a public sale is illegal 
and void: Rattersby v. Smyth (11).

(3) 6 B. AC. 875. (A) 9 Hare. 449. (») 4 M. A W. 589.
(4) 3 Ruse. I. (71 L. R. 6 Ch 652. (10) L. R. 2 Eq. 507.
(5) 1 Hare. 55.. (8) SO Ch. D. 1. (11) 8 Madd. 110.
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Palmer, Q.C., in reply:—
A license to cut growing timber is not an interest in 

land. See Marshall v. Oreen (18). In Irrimj v. McWil­
liams (13), a similar agreement to that made between McLeod 
and plaintiffs’ assignor was held not to be contrary to public 
policy.

189Î. March lfi. Barker, J.:—
In the year 18113 one (ieorge K. McLeod purchased at 

a Crown land sale, the right to cut all classes of lumber on a 
block of Crown lands containing an area of nine square miles, 
and described in the license thereof as Block 3, Range 5, and 
the northern half of Block 3, Range 6, on the north-west of 
main northern branch of the Benjamin River (by mistake 
called .Tacquêt River in the license). A license dated Sep­
tember 1st, 1893, under the hand and seal of the Lieutenant- 
Governor, issued to McLeod in the usual way, subject to 
the Crown land regulations then in force, and which are 
incorporated in the license. By this license McLeod, his 
heirs, executors, administrators and assigns were granted the 
right “ to cut all classes of timber in and within the bounds 
of the piece of ungranted Crown land herein mentioned and 
described, and the said logs, timber and other lumber as 
aforesaid so cut by him in and within the said bounds of the 
said piece of ungranted Crown lands, under this license and 
during its continuance, to remove, take and carry away and 
dispose of the same to his own use, subject however to the 
payment of stumpage, regulations and restrictions above 
mentioned." The license continued and remained in force 
only from the date up to 1st August thereafter and no 
longer—that is, August 1st, 1894—“ after which time no 
logs, timber or other lumber to be cut or hauled from the 
said tract of Crown land hereinbefore described, under pre­
tence thereof.” Regulation 11 incorporated in the license is 
as follows: “ Licenses may be assigned by writing, signed by 
the licensee, his executors or administrators, and the assignor 
shall, within reasonable time, give notice of such assignment 
and its date to the Surveyor-General. The assignment shall

(18) 1 C. P. IV 85. (IS) Ante. f. 817.
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1897. take effect from the date upon which notice thereof shall be 
liuohun received at the Crown land office unless the Survevor- 
1'BB.coTT. General, within ten days thereafter, refuse his assent there- 
Baïkër, j. to.” Regulation 22 is as follows: “ Licensees who have paid 

their stumpage dues in full and have otherwise fully com­
plied with all the conditions of their licenses, on or before the 
first day of August in each year, shall be entitled to annual 
renewals of licenses for such parts of the ground held by them 
as may at the first day of July in each year be vacant and un­
applied for, on payment of the mileage thereon, at the rate of 
*4 per square mile,payable on or before the first day of August 
in each year. These renewals of licenses may be received for 
a term of twenty-four years from the 1st day of August, 
A.D. 1894; provided, nevertheless, that no renewal mileage 
on licenses shall be received unless all stumpage dues shall 
have been fully paid as before provided; also provided, that 
no license shall he reckoned at less than two square miles, 
and that each license must be renewed for its full extent or 
entirely dropped.”

Regulation 23 provides as follows: “ Should any licensee 
fail to renew any timber license held by him on or before 
the first day of August in each year, the berth or limits 
covered by any such unrenewed, license, shall be vacant and 
open for application by any other person, on the conditions 
mentioned in section 8 of these regulations.” Section 8 pro­
vides for application for licenses, the deposit of $8 per square 
mile applied for and the sale at auction. In addition to the 
land included in this license, McLeod bought at the same 
time other licenses, covering in all some fifty-three square 
miles of Grown land, situate principally, if not altogether in 
the county of Restigouche, for the purpose of supplying a 
mill which he owned in that vicinity. One Samuel Laugh- 
lan, the plaintiffs" father, being desirous of securing certain 
lumber privileges in the six mile area included in the license 
in question, entered into an arrangement with McLeod before 
the sale that he (McLeod) should buy in the block and after­
wards secure to him (McLaughlan) the privileges which he 
wished. Accordingly he and McLeod immediately after the 
sale took place entered into the following agreement :

“ Memorandum of agreement made the 31st day of Au­
gust, A.D. 1893, between George K. McLeod of Saint John,

I VOL.
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N.B., merchant, anil Samuel Laughlan of Black Point, Res- 
tigouche county, N. B., mill owner. Whereas the said 
fieorge K. McLeod has purchaseil the right to cut lumber 
on the Crown lands of New Brunswick; and whereas George 
K. McLeod has agreed to sell to Samuel Laughlan for the 
term for which licenses issue now and renewals to cut, carry 
away and appropriate to his own use the cedar lumber on 
the south-west quarter of Block 4, Range 4, on the Benjamin 
River, and the lumber of all kinds on the eastern half of 
Block three, Range five (5) on the Benjamin River; Samuel 
Laughlan paving to George K. McLeod the sum of fifty dol­
lars for above privilege; and Samuel Laughlan agrees to pay 
to George K. McLeod the renewal mileage each year on five 
(5) miles of ground during the continuance of the privilege, 
at the rate fixed from year to year by the Government. It 
is understood that the right to cut and carry away applies 
only to cellar on Block 4 (S.W. $), but to all kinds of lumber 
on the eastern half of Block 3, Range 5.

Signed at Fredericton, N.B., this 31st day of August, 
1893.

(Signed) George K. McLeod.
“ Samuel Laughlan.

Witness: J. F. Atkinson.
U. K. McL. agrees to renew all the licenses which in­

clude the above ground.”
Block 4, Range 4, mentioned in this agreement is in­

cluded, with other lands, in all amounting to nine square 
miles, in another license issued to McLeod at the same time. 
The agreement between laughlan and McLeod appears to 
have been written at the dictation of Mr. Tweedie, who was 
then Surveyor-General, and it was then and there filed in the 
Grown Land office. So far, therefore, as the assent of the 
Surveyor-General to the agreement is necessary to its vali­
dity, it may be said that he gave it. Laughlan paid McLeod 
the $40 mentioned in the agreement, anil in August, 1894, 
jiaid him $20 as his share of the annual mileage.

It appears that no copy of this agreement was kept by 
the parties, and accordingly soon after their return from 
Fredericton McLeod and laughlan interchanged agreements 
drawn by McLeod, which were supposed to be identical, or 
substantially so, with the one in the Crown Land office, but

1897.
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which differ in some respects. The one in evidence produced 
by the plaintiffs, is signed by McLeod, and is as follows:—

“ Memorandum of agreement made this 31st day of 
August, A.I). 1893, between George K. McLeod of Saint 
John, N.B., merchant, and Samuel Laughlan of Black Point, 
Restigouehe county, N.B., mill owner. Whereas George K. 
McLeod has purchased the right to cut lumber of all kinds 
on certain Government lands at the recent sale of license* 
to cut lumber on Crown lands of the Province of New Bruns­
wick; and whereas George K. McLeod, in consideration of 
the sum of forty dollars, has agreed to sell to Samuel Laugh­
lan, who agrees to buy, the right to cut, carry away and ap­
propriate to his own use the cedar lumber on the south-west 
quarter of Block 4, Mange 4, Benjamin River; and the right 
to cut, carry away and appropriate to his own use the lumber 
of all kinds in the eastern half of Block 3, Range 5, Benja­
min River. This privilege to cut lumber as above is to exist 
for the term for which licenses are issued by the Govern­
ment, and for all renewals of such licenses. Samuel Laugh- 
luu agrees to pay to George K. Mcljeod the renewal mileage 
on five square miles every year at the rate fixed by the Gov­
ernment from time to time; the failure to pay such renewal 
mileage by Samuel Laughlan,. George K. McLeod to have 
the right to cancel this privilege. The stumpage on all lum­
ber cut by Samuel Laughlan, or by parties for him, is to 
be paid by Samuel Laughlan.

Signed at Fredericton, N.B., August 31st, 1893#.
(Signed) George K. McLeod.”

Samuel laughlan afterwards transferred his right to 
these plaintiffs, who are his sons. This transfer is endorsed 
on the agreement I have just set out and is as follows:—

“ This will certify that for and in consideration of the 
sum of one dollar of lawful money of Canada paid to me 
by Charles Mcl). I>aughlan and Samuel laughlan, junior, 
(receipt whereof is hereby acknowledged) I do hereby assign 
and transfer all my right, title and interest of, in and to the 
timber license to the south-west quarter of Block 4, Range* 
4, Benjamin River, and the right to cut, carry away r.nd ap­
propriate to their own use the lumber of all kinds on the 
eastern half of Block 3, Range 5, Benjamin River, and all
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privileges and all advantages (herewith connected, to the said 
Charles McD. Laughlan and Samuel Laughlan, Jr., their 
heirs, executors, administrators and assigns. In witness 
whereof I have hereunto set my hand and seal this tenth day 
of February, in the year of our Lord one thousand eight 
hundred and ninety-four.

(Signed) Samuel l<aughlan.
(Signed) Kbcnezer McMillan.”
There does not appear to be any seal to this instrument, 

though it professes on its face to be under seal. This assign­
ment to the plaintiffs was never filed in the Crown Land office, 
and there is no evidence to show that any notice of it was 
ever given to the Surveyor-Ueneral, or the Crown Lam] 
Department in any way.

On the 16th day of November, 1894, McLeod entered 
into a written agreement with the defendants to sell, and they 
agreed to buy of him, his mill property already mentioned 
for the sum of $3,000, and all his Hestigouche county lumber 
licenses (including the two in question), for the sum of $2,000; 
the title to both to be unencumbered. And on the 29th of 
November, a fortnight later, this sale was completed by the 
delivery of a deed of the mill prouerty, and a transfer of the 
licenses under McLeod's seal to the defendants, who paid 
the purchase money. The renewal licenses for 1894 had not 
then actually issued to McLeod, and on the assignment being 
produced to the Crown Land Department the renewals issued 
to the defendants. They are dated August 1st, 1894, and 
expire on August 1st, 1895, and are subject to the same 
regulations and conditions as the originals I have mentioned. 
They were renewed again to the defendants in August, 1895, 
for the year expiring on 1st August, 1896.

In August, 1895, Samuel Laughlan forwarded to Mc­
Leod a cheque for hie share of the renewal milee.re. and he 
was then informed by McLeod that he had sold to the de­
fendants, and he must apply to them. He accordingly went 
to them, having the money to pay the stipulated share of 
the renewal mileage, but the defendants entirely repudiated 
his having any claim whatever, and they say that was the 
first intimation they had in any way that Samuel Laughlau 
ever had or professed to have any claim whatever. Upon

1897.
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1897. these facts, about which there is no dispute, the plaintiffs 
lakihlax about a year ago filed their bill, in which they allege that 
PnrsroTT. when the defendants purchased from Me Lend they knew or 
iisrker. ,i had notice of the agreement between him and Laughlan, and 

they pray for an injunction restraining the defendants from 
continuing their lumlicring o|ierations on the eastern half 
of block 3, range 5, which were then going on, an assessment 
of the damages already caused, and a declaration of the 
rights of the parties. An application was made to me on the 
tilth February, 189fi, for an injunction, but as the defend­
ants had their lumbering operations then in progress, and 
they were fully able to pay any damage to which the plaintiffs 
might lie entitled, on my suggestion the injunction order 
was refused, on the defendants undertaking to account to the 
plaintiffs for any amount which this Court might assess as 
damages.

The only fact really in dispute is whether McLeod, at 
the time he sold to the defendants, told them of his agreement 
with Laughlan. On the one hand we have McLeod’s evidence 
to the effect that he did tell them, or some of them, or Moses 
1‘rescott, who carried on the negotiations for them, hut he 
does not speak very positively. On the other hand we have 
the positive testimony of Moses Prescott and all the defend­
ants to the contrary, and Mr. Gilbert’s evidence is also to a 
certain extent corroborative of Prescott’s. I must hold that 
the plaintiffs have not made out this part of their case, and 
I find, ns a fact, that neither Moses Prescott nor these de­
fendants had any knowledge or notice of the agreement with 
I.uugliIan until after the defendants had purchased and ac­
quired the property.

Itefore proceeding to a discussion of the main question, I 
may as well disjiose of a ]mint made by the defendants at the 
argument, and that is, that the agreement made between Mc­
Leod and Isuighlan is void as being against public policy, 
inasmuch as it stifled or prevented competition at a public 
sale of Crown land licenses. I had occasion to consider this 
same point in I ni rift v. McWilliams (H), and I adhere 
to wlmt I there said. If a block of Crown land is put up for 
license, as here, and A. wants a part of it, and B. wants the 

(14) Ante, 417.
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remainder, neither wanting the whole—or A. wants the cedar 
on it and II. wants the other lumber, it is not, in iny opinion, 
against public policy for them to arrange for one to bid in 
the whole and then divide as they wish. They arc in no 
sense competitors, as neither wants the whole, anil for one 
to bid it in is the only method by which each can get a part. 
1 see nothing in this point. Much of the argument ad­
dressed to me on the part of the defendants was based on the 
assumption that these licenses conveyed an interest in lands, 
and any assignment of them must be under seal, and be re­
gistered as any other conveyance of land. If these licenses 
were in fact what Mr. Palmer contends they arc in substance 
—licenses for 24 years from August 1, 1894, by virtue of 
regulation 22—Marnhall v. Green (15) might be cited as an 
authority for the defendants’ contention. The licenses are, 
I think, separate and distinct contracts for a year and no more, 
and as such must be regarded. The option which the licen­
see has for a renewal each year, subject to certain conditions, 
does not. in my opinion, alter their character as licenses. 
The rights of licensees under licenses like these have been 
settled by this Court, and by those decisions I am bound. 
The right given to the licensee by all these Crown land li­
censes is a right to cut, remove and appropriate to the use 
of the licensee. The licenses of themselves convey no right 
to trees ,ot cut. In Kerr y. Connell (lfi) the plaintiff, ns 
licensee, brought trover for the value of lumber cut on the 
land included in his license, but he failed liecausc he had no 
title to the lumlier. It will be seen by this case that such licen­
ses arc merely licenses coupled with an interest in the lumber 
when cut. In Sharp v. hlcKeeii (17) it was held that such 
licenses were not assignable, at all events without the con­
sent of the Crown. In N. II. <f Ar. S. Land Co. v. Kirk (18) 
the license was for five years, yet the Court held that it 
conveyed no interest in the land, and though assign­
able, the assignee was not lxmnd by the licensee’s covenants.

In L'reckenridge y. Woolner (19) it was held that the 
lieense gave no iiosscssory estate in the land, though it was

(15) 1C. P. D. as.
(16) Ber. laa.

1897.
Lacohlan 

Prescott. 

Barker, J.

(19) » All. 303.

(17) 9 Kerr, .VJ5. 
(IH) 1 All. 4M
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a grant of the trees when cut and a license to enter, cut and 
' carry away, which would protect such person from being 

dealt with as a trespasser. The Court so held, notwithstand­
ing the provisions of Rev. Slat. c. 133, s. fi, which they said 
only had reference to leases or licenses of land, which these 
licenses were not, and therefore the licensee could not main­
tain an action of trespass. These decisions led to the pass­
ing of the Act 24 Viet. c. 23 (Con. Slat. 1059), which is still 
in force, and which provides that during the continuance 
of the license the licensee shall be deemed in possession of 
the land described in his license, and can maintain an action 
of trespass, trover, or replevin against any person cutting or 
carrying away any trees, timlier or lumber from such land. 
The effect of the statute certainly is to give the licensee a 
possession sufficient to maintain trespass against anyone cut­
ting the lumlier on the land mentioned in his license, and a 
sufficient property in any trees cut by others to enable him 
to maintain trover or replevin for them. While the effect of 
this statute is to secure to a licensee more than a mere per- 
iniwion to cut, and a grant of the lumber cut under the 
license, it was intended, I think, simply to furnish to the 
licensee a complete remedy for the protection of his right to 
cut all the lumber on the land included in his license, and 
w hich by the terms of his license he had the right to do dur­
ing the continuance of his license, and which when so cut 
became his property. The Act was never intended to give 
to the licensee any greater or other interest in the land than 
he ever had, but simply to furnish a complete remedy against 
trespassers upon his rights.

The grounds upon which the plaintiffs rest their case 
are these: 1. That McLeod could not give the defendants 
any better title than he himself had. 2. If notice to the 
Surveyor-lien oral of the transfer by McLeod to Laughlan was 
necessary to complete it he had notice, and the defendants, 
therefore, took subject to that transfer. 3. That if the as­
signment to Laughlan, and from him to the plaintiffs, was 
complete without notice to the Surveyor-General, then the 
defendants, having had notice either actual or constructive, 
they took subject to plaintiffs’ rights.

While these licenses are assignable, not only by the terms 
of the regulations, but more especially by section 2 of 22
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Viet. c. 23 (Con. Stat. 10*50), and the assignee succeeds to the 1897. 
rights and remedies ol the licensee, 1 do not think the 
agreement with lamghlan or his transfer to the plaintiffs can 
he called an assignment of a license. They are at most mere j.
sub-licenses, which conferred no rights of renewal against 
the Crown. And as far ns these plaintiffs are concerned they 
never gave notice of their assignment to the Surveyor-Gen­
eral, as required by the section I have just cited, or as re­
quired by the regulations. I have already said that the evi­
dence failed in showing any actual notice of the agreement 
under which the plaintiffs claim. Neither do I think they 
had any constructive notice. In Jones v. Smith (20), the 
Vice-Chancellor says that the cases in which constructive 
notice has been established resolve themselves into two 
classes: “ First, cases in which the party charged has had 
actual notice that the property in dispute was in fact charged, 
incumbered or in some way affected, and the Court has there­
upon bound him with constructive notice of facts and in­
struments to a knowledge of which he would have been led 
by inquiry after the charge, incumbrance or other circum­
stance affecting the property of which he had actual notice; 
and, secondly, cases in which the Court has been satisfied 
from the evidence before it that the party charged had de­
signedly abstained from inquiring for the very purpose of 
avoiding notice.” This case cannot come under the first of 
these classes, because the defendants had no actual notice of 
any charge or incumbrance. Neither am I able to see how 
it can be within the second class. The defendants were under 
no obligation or duty to search at the Crown Land office— 
there was nothing which I can discover from the evidence 
to lead them to enquire or to excite any suspicion. McLeod 
had the original licenses intact, and these were the sole evi­
dences of title from the Crown. The defendants certainly 
did not abstain from inquiring. On the contrary they did 
enquire at the Crown Land Office from the lumber agent, 
and he informed them that the licenses were all right, and 
renewals would issue to them, as they actually did shortly

180) 1 Hare. 48.

vol. i. a.».».».—29
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•fterwarde. The doctrine of constructive notice is one 
which Courts are not disposed to extend. In my opinion 
it has no application to this case.

The agreement lietween McLeod and Samuel Laughlan, 
under which these plaintiffs claim, regarded most favour­
ably for the plaintiffs, amounts to nothing more than a sale of 
or an agreement hy McLeod to sell, certain rights which he 
then had under the licenses, and the same rights under the 
renewals of these licenses. See Collyer v. Isaacs (21). The 
one right was existent and he then had it; the other he ex­
pected to get, and in fact agreed to get, hut it was non-exist­
ent. The case seems to me to lie altogether within the prin­
ciple of llolroyd V. Marshall (22). Assuming that this agree­
ment is one of which this Court would decree a specific |ier- 
formance, it would only create a right in Laughlan as against 
McLeod, so soon as he (McLeod) got the licenses renewed to 
have the privilege extended to him for another year. lint 
until Me Lera] got the renewal no such right existed. Laugh­
lan might have, and probably would have a right of action at 
law against McLeod for a breach of his agreement to obtain 
a renewal of the licenses, hut that would be his only remedy 
—at all events he could have none against other persons who 
had acquired the renewals from the Crown as McLeod's as­
signees, and who had no notice of the agreement: Joseph v. 
f.yons (23). It is immaterial why McLeod did not obtain 
the renewals. He, in fact, did not; and therefore the pro- 
|ierty out of which the plaintiffs' rights were to lie carved 
never came into existence.

I do not assent to Mr. Palmer's contention that these 
licenses are to be considered as one continuing license. By 
Regulation Ifi the Government distinctly retains the right 
to increase both fhe mileage in licenses and the stumpage on 
any class of lumber, which increase is to take effect at and 
after the date of the next following annual renewal; new 
regulations may lie made for enforcing the payment of stump- 
age, and the right of renewal given by Regulation 22 only 
applies to such parts of the ground as may at the first day 
of July in each year lie vacant and unapplied for. More than

(11) 1» Ch. D. 842. (22) 10 H. L. C. 191.
(23) 16 Q. B. D. 280



41UI,] NEW BRUNSWICK EQUITY RETORTS.

that, the licenses by their terms are expressly made to expire 
on the 1st of August succeeding the date, after which time 
no lumber is to be cut or hauled from the land under pre­
tence of that particular license. These regulations seem in 
substance much the same as those in force in Ontario, and 
this particular feature of them has come up for discussion 
in the Courts of that Province, and they have held these 
licenses to lie simply annual licenses and nothing more: Hr- 
Arthur v. Northern and Pacific Junction Railway Co. (24) ; 
Shairp v. Lakefield Lumber Co. (25).

In my opinion the right to the renewals in no way im­
proves the plaintiffs' position, so far ns these defendants are 
concerned. What the plaintiffs' rights might have been if 
the defendants had purchased during the currency of the 
1893 licenses and after the plaintiffs had acquired their right 
in February, 1894, and the question was as to the defendants' 
operations between February and August, 1894, it is unneces­
sary to determine, because no such question arises.

Mr. Gilbert contended that this sub-license to Laughlan 
w* revocable, and that the transfer to the defendants was a 
revocation of it, for which he cited Wallis v. Harrison (2fi), 
and other cases. It is unnecessary for the determination of 
this case to decide this point, though I should incline to 
think this license was coupled with an interest, and there­
fore not revocable : Wood v. Leadhitter (27). Neither do I 
think it necessary to decide as to the sufficiency of Laughlan’s 
tender of the renewal stumpage to these defendants when 
he saw them in August, 1895. It is certain he was prepared 
to pay, and when they repudiated his right altogether, I 
should think they waived the necessity for any formal tender.

The copy of the agreement from McLeod to Laughlan, 
certified by the Deputy Surveyor-General as a document on 
file in the office, was received in evidence subject to objec­
tion. It is unnecessary, in my view of this case, to con­
sider this point either. There was the original agreement 
by McLeod in evidence, upon which was endorsed the assign-
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1897. ment to the plaintiffs, under which they claim. So far as 
lauohla# the questions involved in this case are concerned the two are 
PMMtoTT. identical in substance, and as the one on tile is only of iis- 
Bsrkêr, j. portance as bearing on the question of constructive notice 

it is for the reason here mentioned immaterial.
I think the plaintiffs’ bill must be dismissed with costs.

1897. JEFFRIES v. BLAIR et al.

April Practice—Forecloture euit—Offer to tuffer judgment by default—Offer made
by one of eereral défendante—The Supreme Court in Equity Act. 1690 
(55 Viet. c. 4) l. 130—C. 57, C. S. N. fi„ ». 197, 198.

Ad offer to suffer jmlgnient by default, under Act 53 Viet. c. 4. s. 130. 
is nut npplicnlilc to a suit for the foreclosure of a mortgage and 
sale of the mortgaged premises.

One of several defendants cannot offer to suffer Judgment by 
default.

The facts sufficiently appear in the judgment of the 
Court.

Argument was heard April 2, 1897.
While, S.-ti., for the plaintiff:—
A mortgagee in a suit for the foreclosure of the mort­

gage and sale of the mortgaged premises, occupies a position 

dissimilar in many respects from that of an ordinary suitor, 
lie not merely seeks a declaration of the amount tine 
him, but he also seeks to have the debt satisfied by the sale of 
the mortgaged premises. An offer to suffer judgment by de­
fault does not secure the foreclosure of the mortgage and en­
able the property to be sold as under the decree of the Court. 
Consequently the suit would have to be continued subse­
quently to the offer in order to perfect the remainder of the 
plaintiff’s rights. If the defendant wished to throw the risk 
of further proceedings upon the plaintiff, lie should have of­
fered to redeem and tendered the full amount he admitted 
to be due, together with costs up to that time. Section 130 
of The Supreme Court in Equity Act (53 Viet. c. 4) says 
that section 127 et >eq. of chapter 37 Con. Stat. shall only
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apply as far as the same can be made appliable. Section 
127 refers to an action wherein délit or damages only are 
sought to he recovered. In Barclay v. McAvity (1) it was 
held that the Act only applied to such coses as by a fair con­
struction of its provisions were clearly within them.

S. At ward, Q.C., for the defendants :—
The question is one of first impression, but though no 

authority is to be found for the course taken by the defen­
dants' solicitor, it may lie that effect can lie given to it. Vpon 
the plaintiff filing his consent to the offer, the Court could 
have made a decree of sale. If defendants appeared at the 
hearing and confessed to a certain amount being due, could 
not the plaintiff thereupon ask for a decree? The fact that 
the offer of the defendants does not go on to consent to a 
foreclosure decree is immaterial, since they must be taken to 
have included in it whatever remedies the plaintiff is entitled 
to under a decree. The only matter in dispute was the 
amount due. If a defendant in a foreclosure suit is unable to 
redeem, this is his only way of avoiding costs against the pro­
perty.

While, S.-G., in reply.

181*7. April 20. Barker, J.:—
This bill was filed for the foreclosure of a mortgage, and 

for the usual order for a sale of the mortgaged premises. 
The only point in dispute was as to the amount due. Instead 
of sending the matter to a reference I heard it myself, and I 
found the sum of $407.97 as the balance due. It seems that 
in dune, 1896, Sterling C. Blair and liachael Blair, two of 
the defendants, filed an offer to suffer judgment by default 
for the sum of $4110 in pursuance of chapter 37, section 127, 
Consolidated Statutes, which offer was not accepted. These 
defendants now claim their costs incurred sulisequent to the 
notice of this offer, as the amount found due is less than the 
sum for which they consented to suffer a judgment by default. 
The sole question therefore is as to the effect of this offer. 
Instead of raising the question before the Clerk on the taxa-

1897.
Blair rl at. 
Barker, J.
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tion of the costs, and taking liis opinion, and then bringing 
up the matter by way of review, the parties have come before 
me in an informal manner so as to get the Court's directions 
to the Clerk as to the taxation. I mention this, because un­
der these circumstances, and as I was settling a matter cf 
practice for the Clerk’s guidance in the future, I feel at 
liberty to discuss a point not argued by the counsel, but 
which the Clerk might have himself raised, and which is, I 
think, fatal to the defendants’ contention in this case. The 
Solicitor-ticnernl's argument before me was directed solely 
to the position that offers of this kind were altogether inap­
plicable to foreclosure suits; that in such suits neither debt 
nor damages were sought to be recovered, but the sole object 
of the bill was a sale of the property to satisfy the mortgage 
claim, or to foreclose the equity of redemption. I have come 
to the conclusion that this position is well founded.

Section 127 of chapter 37, Consolidated Statutes, pro­
vides that whenever any defendant in any action wherein 
debt or damages only are sought to be recoeert l, shall file in 
the office of the Clerk of the Pleas an offer and consent in 
writing to suffer Judgment by default for a specific sum, 
the plaintiff may in accepting such offer sign judgment for 
the amount and costs. By Act 53 Viet. c. 4, section 127 
of chapter 37 is made to apply to all causes and proceedings 
under that Act so far as the same can be made aiiidicable. 
The position of mortgagees and trustees as to costs incident 
to legal proceedings is not quite the same as that of other 
litigants. It is a port of the contract between mortgagor and 
mortgagee, as it is understood in this Court, that the mort­
gage is a security not only for the principal and interest, and 
such ordinary charges and expenses as are usually provided 
for in the mortgage, but also for the costs properly incident 
to a suit for foreclosure or redemption. So the contract 
between the author of a trust and his trustees entitles the 
trustees to have out of the trust estate all their costs properly 
incurred in executing the trust : Cotterell v. Stratton (2) ; 
Thomas v. Oirean (3).

Moreover, this right to costs, resting as it does upon 
contract, is only lost by some violation or culpable neglect

(2) L. R. s Cli. 295. (8) Ante, 314.
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of duty under the contract, and is not subject to the exercise 
of that discretion of the Court which, in litigious cases, is, 
as a rule, not subject to review. The mortgagor may redeem 
on payment of the amount due and costs, or he may on fore­
closure proceedings being taken terminate them by paying 
the amount due and costs: section 190, 53 Viet. c. 4; but in 
both cases the costs to which the mortgagee is entitled, must 
be determined upon the principle I have mentioned. I 
should not myself, therefore, feel disposed to hold that sec­
tion 127 is applicable to a case like the present, unless I felt 
sure it was the intention of the Legislature that it should be. 
The section only affects the question' of costs; and whatever 
may be its utility in actions at law, where the rule that costs 
follow the event is of such general application, it has no 
special advantage in suits in this Court, where the Court 
itself has entire control over the question of costs. See section 
122 of 53 Viet. c. 4. The section in question by its tenus 
refers solely to suite where debt or damages only are sought 
to be recovered, and the offer therefore is in fonn only an 
offer to suffer a judgment for a specific sum as debt or dam­
ages. That is to say,- in cases where the judgment to be re­
covered and which the defendant consents may be entered up 
against him for a specific sum is a judgment for a debt or 
damages, then the Act applies if the suit is solely for the 
recovery of the debt or damages. Is this applicable to a fore­
closure suit? I think not. A foreclosure suit is not for the re­
covery of a debt or damages in the sense in which those words 
arc used in that section. There is no judgment secured for 
the amount due on the mortgage—there is no decree against 
any person for the payment of the money. In fact the de­
fendants, as in this present case, may in no way be liable for 
the mortgage debt at all. The suit is one either to foreclose 
the defendants’ right to redeem, and thus convert the mort­
gagee’s title from a conditional into an absolute one, or, by 
a sale of the premises, to convey to the purchaser the title 
and interest of all the parties to the suit. A foreclosure suit 
is therefore not one for the recovery of a debt or damages, 
but if it could be so considered, it is not a suit for that alone. 
In (lagnnn v. Chapman (4), the late Chief Justice in deliver-

1897.

Blair et al. 

Barker, J.

(I) 21 N B. 352.
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ing the judgment of the Court says: “ The otter must bo 
such as will entitle the plaintiff to sign judgment and issue 
execution, and thus terminate the suit." In foreclosure suits 
there are other questions to be determined by the Court than 
merely the amount due on the mortgage. It is always a ques­
tion whether the decree will he one for foreclosure only or 
for a sale of the mortgaged premises; and if for a sale, then 
whether the premises are to he sold in one lot or in separate 
lots, and if in separate lots, then in what order. All these 
are questions to which the offer to suffer judgment has no 
reference whatever, and which are in no way settled by it. 
Very many eases arise where in foreclosure suits there is 
really no question as to the amount due on the plaintiff's 
mortgage, but the litigation is over other matters altogether. 
Take, for instance, a case where the question is between the 
parties, or some of them, as to the realizing collateral securi­
ties held by the plaintiff so as to relieve a second mortgagee, 
or questions of a similar character. An offer to suffer judg­
ment in such a ease would not touch the matter in litigation; 
neither could it in any way warrant any judgment upon it 
or any termination of the suit.

I come now to a second [mint which, though not argued 
before me, I feel at liberty to mention for the reasons I have 
already given. There are six defendants in this case interested 
in the equity of redemption. Blair and his wife, who filed 
this offer, are interested as purchasers of a portion of the 
mortgaged premises. Reddy and his wife, two other defen­
dants, are interested as purchasers of another portion of the 
premises, and the defendants, White and wife, are interested 
ns second mortgagees of a portion of the premises. In Gagnon 
v. Chapman (5) it was held that an offer to suffer a judgment 
under chapter 37, section 187, to be of any avail, must be 
made by all the defendants. That was an action of trespass, 
but I think the reasons given are equally applicable to this 
ease. Suppose the plaintiff had filed an acceptance of this 
offer, what would have been his proceeding? There is no 
practice in this Court which permits a party of his own 
motion to sign a judgment by default. He must obtain an 
order of the Court to take the bill pro conftmn; and in the 

(6) 91 N. B. 85*.
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case of a foreclosure, have the amount of the mortgage ileht 
assessed by the Court directly or by means of a reference. 
Now while the admission of these defendants of the amount 
due might lie evidence against them, it would not bind the 
others; and, therefore, as against those who did not join in the 
offer, the Court must find on evidence what the amount due 
actually is. You would, therefore, have one amount found due 
as against one set of defendants, and a different amount as 
against another set. In this ease, if the plaintiff had ac­
cepted the offer, we should have $430 assessed due as against 
two defendants, and $407.1)7 as against the others on the 
same mortgage. To which of these amounts would the plain­
tiff be entitled in ease the defendants wished to end the suit 
by payment of the amount due and costs, or in case the pre­
mises went to a sale, which of these two sums would the 
Court decree to he paid from the proceeds as the amount due 
him under his mortgage?

I think the minutes of the decree are correct, and that 
the costs of the parties must lie taxed without regard to the 
offer to suffer judgment.

There will he no costs of this application.*

• See Maritime Warehoueing and Dock Co. v. Sicholeon, 24 N. fl. 
170—Rep.

In re CHARLES MERRITT’S TRUSTS.
Practice— Trustees—Petition jor removal—Coete.

Trustees applying to Ik* removed ou n ground satisfactory to the 
Court, and not from mere desire or caprice, will Ik* allowed the 
vont* of their application out of the trust estate.

This was a petition by Nchemiah Merritt, William Ingcr- 
soll Merritt, John Holden, and Charles Holden, txecutora 
and trustees of and under the last will and testament of 
Charles Merritt, deceased, praying to l>c removed from being 
such trustees, and that new trustees might l)e appointed in 
their stead. The petitioners had acted as such trustees since 
probate of the will was granted to them in 1877. All the 
trusts of the will were in process of being wound up with the

1897.
Jkffhikb 
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1897. exception of a trust of $10,000 in bonds in favour of Charles 
/.. n cium 11. Wright during hie lif*, and then in favour of his children. 

Tnmm. This trust was subject to certain contingencies, the nature 
Marker, j. of which it is unnecessary to state. The petitioner, John 

llolden, had always been the acting trustee, and had had 
the entire management of the estate. He was now 77 years 
of age, and was about leaving the Province. The petition 
was heard May 18, 1897.

J. Roy Campbtll, for the petitioners:—
1 am not dear as to whether the costs of the application 

should be paid by the estate, or whether they should he borne 
by the jietitioners. 1 would submit, however, that under the 
circumstances they should be made a charge against the 
estate.

Barker, J.:—The application is granted, but the ques­
tion of costs I will consider.

1897. May 18. Barker, J,:—
1 find on looking at the practice it is substantially as 1 

stated it, with this exception, that in the case of a party 
showing some ground satisfactory to the Court for giving up 
a trust, more than his own mere desire or caprice, then the 
Court may grant costs out of the estate. In this case, so far 
as the trustees are concerned, except John Holden, it is mere 
caprice, but as he has been the managing trustee all through­
out, and is an old gentleman over 70 years of age. and is 
leaving the country, I think that is a sufficient ground to re­
move this out of the general rule. The costs, therefore, will 
be |mid out of this jiarticular fund.
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MITCHELL et al. v. KIXXEAR et al.

Mortgagor and mortgagee—Power of rate—Sate by mortgagee to himeelf— 
Subeegnent valid rate producing eurplue over mortgage debt—Mortgagee 
in receipt of rente—lntereet—Coete of tpeeial case.

A mortgagee. Iiiis power of mile on ilefnnlt having arisen, sold the 
■nrtgagad pnwm of—ibiy to ■ third pmee, in reality to him 
Keif. Subsequently he sold n |Kirtion of the premises to a tfiinl 
person for on anionut In excess of the mortgage debt. He eon- 
tinned in possession of the remaining part, and received rent: 

Held, that the sale by the mortgagee to himself was abortive, and 
that he was a mortgagee in jsissession, and should account to the 
mortgagor for the surplus front the second sole, together with 
the rent, and interest on both aunta and eoata.

The Court has the some power to deal with the costs of a special 
case as In the cose of a suit instituted by bill, anil In awarding 
them will lie governed by the same rules.

Special Case.

The facts are fully stated in the judgment of the Court.

Argument was heard June 15, 1897.

II. A. Powell, Q.C., for the plaintiffs.

M. 0. Teed, for the defendants.

1897. July 9. Barker, J.:—
This is a special case, and the facts stated are as follows: 

Mitchell, on August 13th, 188iT, conveyed by way of mort­
gage to Wood, a certain piece of property to secure the pay­
ment of $500 and interest, which mortgage contained a power 
of sale. On the 22ml December, 1883, the Halifax Banking 
Company obtained a judgment against Mitchell for $124.96. 
On the 3rd December, 1887, Wood assigned his mortgage to 
Kinnear, and on the 25th February, 1888, the hank assigned 
their judgment also to him. On the 22nd December, 1887, 
Kinnear gave Mitchell notice of sale under the power in the 
mortgage for January 25th, 1888, on which day the premises 
were sold and purchased by one Ford as Kinnear’s agent, and 
for him, for the surh of $825. A conveyance was executed 
by Kinnear to Ford on 4th February, 1888, and Kinnear

Juig ».
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Mitchell » si. wt.n( into possession. On the 8th February, 1888, Kinnear 
Kissel* * «/ sold a portion of the premises to Chappie for 81,200, who 

I'Ltksr, j. gave Kinnear a mortgage for the purchase money, payable 
with interest at the rate of * per cent., which was afterwards 
paid. On the 24th March, 1888, Ford conveyed the re­
mainder of the premises liack to Kinnear.

Mitchell left the Province alsmt three months before 
the sale, and remained away until Iils death, which took place 
duly 31st, 1803, at New York. Kinnear died November 
10th, 1895, leaving a will, but Mitchell died intestate. On 
the 21st Octolier, 1805, Kinnear and one Dixon entered into 
an agreement for the sale anil purchase of the remainder of 
the premises for 85011. for which Dixon gave Kinnear his 
five promissory notes for 8100 each. Dixon went into pos­
session, but received no conveyance. The parties, plaintiffs 
and defendants, are the personal representatives, heirs anil 
devisees respectively of Mitchell and Kinnear, and Dixon is 
also a party defendant. The case also states that It util 
Mitchell, the widow, had assigned to her children, George, 
William and Jennie, all her arrearages of dower up to Feb­
ruary 15th, 1897. The account stands thus;

The sale by Kinnear to Chappie realized 8333.73 in 
excess of the amount then due on the Wood mortgage, the 
Isink judgment and some 859.50 ex|iended by Kinnear in the 
costs of the sale and insurance premiums. For the rent of 
the remainder of the premises Kinnear received 8200 for 
rent accrued due before Mitchell's death; 8100 for rent ac­
crued due after Mitchell's death and before Dixon went into 
possession, and Dixon has received 800 since.

The questions arc stated as follows :
1. Was not Kinnear at the time of his death trustee for 

the plaintiffs George Mitchell, William Mitchell, Harry 
Mitchell and Jennie Mitchell, heirs and next of kin of the 
said Henry L. Mitchell (the mortgagor) of the lands and 
premises mentioned and described in the eighth section of 
the case, subject to the widow's right of dower (that is the 
remainder of the mortgaged premises conveyed by Ford to 
Kinnear).

2. Arc Mitchell's children or his wife, who administered 
upon his estate, and which of them, entitled to rank as eredi-
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tors against Kinnear's estate for the $333.73 in Kinnear's 
hands at the time of his death above stated.

3. If so, are they entitled to interest on that sum.
4. Is Ituth E. Mitchell, as administratrix of Mitchell, 

the mortgagor, entitled to rank as a creditor of Kinnear for 
the $200 received by Kinnear previous to Mitchell’s death, 
and if so, is she entitled to interest thereon from the time 
Kinnear received it?

5. Are the plaintiffs (Mitchell's children) entitled to 
rank as creditors against the estate of Kinnear for the $100 
received by him after Mitchell’s death.

6. Are the plaintiffs (Mitchell's children) owners in 
equity of the lands mentioned in section 8 (that is, the re­
mainder of the premises conveyed by Ford to Kinnear), and 
are they entitled to a conveyance of the same, subject to the 
widow’s dower.

7. Are not the plaintiffs (Mitchell's children) entitled 
to receive from the said Dixon the $60 received by him as 
rents.

8. Is Dixon under any liability to pay the said five pro­
missory notes for $100 each, and is he entitled to have the 
same delivered up to him by the said Mary A. Kinnear, 
executrix of Kinnear.

The only questions about which there seemed to be 
much contest on the argument were the interest and the costs 
of the s|>ceial ease. It was conceded that under the authority 
of Ileniltmon v. Atlwond (1), that the sale to Ford was alto­
gether abortive, and that Kinnear when he went into posses­
sion of the premises immediately after that sale l>ecamc mort­
gagee in ]K>sseesion. The effect of the sale of the portion of 
the premises to Chappie shortly after the pretended sale to 
Ford, left Kinnear in |>oseeseion of a portion of the mort­
gaged premises with the mortgage, judgment and other 
charges all paid and a balance of $333.7$ in his hands, which 
by right and in equity belonged to Mitchell, and should have 
lieen then and there accounted for to him.

In the case just referred to, Davies, the mortgagee, was 
held chargeable with a fair occupation rent for the time he 
was in possession, though his pretended sale was a mere 

(It [1894: A. C. I.to.

1897.
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1887. blunder and made in ignorance of his rights (2). In addi- 
MrrcHELLrtii. tion to this, the Court say that it was his duty immedi- 
kisseah ft at. atcly on his ascertaining his true position of mortgagee in 

Barker, j. possession to have offered to furnish the mortgagors with 
accounts, and because lie did not do «o, though there was 
nothing due, the Court compelled his estate to liear the costs 
of the action lip to the time his representatives filed their 
defence. It is clear, therefore, that neither the ignorance of 
the mortgagee of his liability, nor an absence of fraud, 
relieves him in any way of his right to account as an ordinary 
mortgagee in possession. Xow what is that liability as to 
interest? In Wilson v. Metcalft (3), the Master of the Rolls 
says: “ If a mortgagee receiving the rents of a mortgaged 
estate, after his debt has lieen satisfied, does not immediately 
jiay them over to the mortgagor, but retains them to his own 
use, he is availing himself of another man's money and ought 
to be charged with interest."

See to the same effect: Quarrell v. llerkford (4); Lloyd 
V. Jont»(6).

This seems to decide the point as to the rents, and I see 
no reason why the same rule should not prevail as to the 
#333.53, for it is immaterial in principle whether the mort­
gagee has been paid by a sale of part of the mortgaged pre­
mises or from the rents and profits. The surplus in case of 
a sale is not only the mortgagor’s money, but the mortgagee 
by the terms of the mortgage holds it in trust to pay it to the 
mortgagor. Mr. Teed contended that Kinnear's estate should 
escajie payment of interest on the $100 for rent accrued due 
after Mitchell's death, because no administration of his es­
tate was taken until February, 1887, and there was therefore 
no one to pay. This cannot prevail. The 18th section of the 
case expressly admits that Kinnear claimed these moneys as 
his own, and now when there is an administratrix to pay his 
executrix still contests his liability and refuses to pay. I 
think therefore the Kinnear estate must pay interest on the 
linlance of $333.53 and the $300 rent received from the date 
of receipt.

(l| P. 163.
(8) 1 Rues. 630.

(4) 1 Madd. 269. 
(6) 12 Sim. 491.
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The first seven questions will therefore he answered in 1897. 
the affirmative, the plaintiff, Ruth E. Mitchell, as adminis- mitchkll et ai. 
tratrix, cl iming for the $8,13.53 and $2110 and interest, and kinskÀk n ml 

the children for the f?10(l and the $60 collected hy Dixon, Barüw,.i.

As to the 8th question, I am unable to answer it in its 
present form, as the facts arc not stated with sufficient ful­
ness for the purpose. It does not follow that because Kin- 
near had not the title, and Dixon knew that he either had no 
title or that it was in dispute, that he had not by his agree­
ment bound himself to give one, so that he would be liable 
for not doing so. I understand the case however as not in­
tending to raise any such point, and in that view I think 
and so declare that on Dixon consenting to the contract of 
sale I icing cancelled, and cancelling the same, his notes he 
given up to him or accounted for.

There only remains the question of costs. By section 
122 of 53 Viet. c. 4, the Court has the same power to deal 
with the costs of a special case as in other cases. In Mor­
gan’s Ch. Orders (fi), it is said that the Court deals with 
the costs in the same manner as if it were a suit in the ordin­
ary way by bill. In Sabin v. lleape (7), a special case stated 
as here, the Master of the Rolls says (8): “ If this were a hill 
for spécifié performance I should make a decree for the plain­
tiff, and I must act similarly in a case for my opinion. The 
defendant must pay the costs, for if this were a bill for spe­
cific performance I should make the costs follow the event 
and I must do so here.”

In Utlicke v. Vtttrs (9), the Vice-Chancellor says (10):
The circumstance of the question being raised upon a spe­

cial case does not alter the principle that the successful party 
should get his costs. It is not a question of conduct; each 
party fairly claims what he thinks he is entitled to. Nor 
is it like an administration suit. The costs must follow the 
result.”

This is a convenient and inexpensive way to settle all 
the questions in dispute, because it is likely more than one

(6) 3rd ed. 1211. (8) At p. 661.
(7) 27 Bear. 668. (9) « K. * J. 487.

(10) p. 467.
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18!I7. bill would have had to lie filed in the ordinary course of pro- 
MircHKLLr(«i. ceil a re on account of the diverse interests. The whole dilfi- 
kinnrah n ei. culty has arisen from Kinnear claiming property to which 

Barker, .1. he was not entitled, and claiming money as his own which 
belonged to other people. He did it no doubt honestly, and 
he was claiming only what I will assume he thought he was 
entitled to. It was in just such a case that the Vice-Chan­
cellor in the last case said the costs must follow the result. 
1 think that must be the case here.

The plaintiffs must have their costs.

In re GILBERT AND SAINT JOHN HORTICUL­
TURAL ASSOCIATION.

Arbitration—Appeal—Duty of Judge on appeal—Protpective capabilitiet of 
land—Evidence of arbitrator.

By Act 57 Viet. v. 74, providing for the expropriation of lauds 
l»y the Saint John Horticultural Association by arbitration, it 
is enacted that “ any party to the arbitration may within one
... nth after receiving a written notice from one <*f the arbitrators
of the making of the award, appeal therefrom upon any question 
of law or fact to a Judge of the Supreme Court, and upon the 
hearing of the Appeal, the Judge shall, if the same is a question 
of fact, decide the same upon the evidence taken before the 
arbitrators, as in a case of original jurisdiction. The Judge, upon 
such appeal, shall have the right to hear additional evidence and 
decide the question upon the original as well as the new 
evidence." On an appeal from an award made under the Act:

Held, that the Judge apiiealed to was not to disregard the award 
and the reasoning in support of it, and deal with the evidence 
ile wore, but that he was to examine Into the justice of the award 
on its merits. Imth u|h*ii the facts and the law, and whether 
a reasonable estimate of the evidence had been made in accord­
ants* with the principles of compensation.

In assessing damages upon the expropriation of land regard should 
In* had to its prospective capabilities.

Rule considered as to when evidence of an arbitrator will be admitted 
in explanation of the award.

The facts arc sufficiently stated in the judgment of the 
Court.

Argument was heard May 1, 3, 11, 12, 13, 1897.
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G. G. Gilbert, Q.C., and C. A. Palmer, Q.C., for the ap­
pellants :—

The award has been made up on an erroneous prin­
ciple; inasmuch us it has totally disregarded the prospec­
tive capabilities of the land. This position is unsup­
ported by the authorities. As pointed out by Sir Henry 
Keating in Mayor, etc., of Montreal v. liroirn (1), the prospec­
tive capabilities of land are an important element in the cal­
culation of its value. In Cripps on Compensation (2), it is 
laid down that “ the present value of lands is enhanced by thé 
probability of their more profitable use, and the assessment 
of compensation should lie made on the (wtential, as well as 
on the actual value of lands to the owner. When lands used 
for agriculture are suitable for building purposes, this is 
necessarily an important element in their value, and a matter 
for which the owner should be eoni|>ensated,” citing Ripley 
v. Great Xorthern Railway Co. (3). See also Morrieon v. 
Mayor, etc., of Montreal (4); Penny v. Penny (5); Paint v. The 
Queen (ti). Under any other principle grave injustice would 
be committed. The appellants have held these lands for 
generations waiting the growth of the city, and the apprecia­
tion of the value of real estate. Circumstances arc now point­
ing to the maturing of their expectations. To deprive them 
of their property at this juncture without allowing for its 
prospective value would be nothing short of confiscation. It 
is also contended that where lands |>oseces capabilities ren­
dering them available for more than one purpose, compensa­
tion should he assessed in rcs|ieet to that purpose which gives 
them their highest value; Rurtan v. The Queen (7). The 
property at the top of the hill has a prospective value for 
building purposes, but it has a greater prospective value as a 
|»irk. The situation of this land, with a lake at its base, and 
an unrivalled view of the sea and country made it inevitable 
that some day it would be devoted to the purposes of a |>ark. 
The respondents cannot forestall that demand or deny its

(I) 3 App. Cm. ICS, las. (4) 3 App. Cm. 148.
(*l p. 153. (S| 87 L. J. Ch. 840.
(8) L. R. 10 Ch. 485. («) 3 Ex. C. R. 140 ; 18 Can. 8. C. R. 718

(7) 1 Ex. C. R. 87.
VOL. I. M.n.E.R.—30
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1897. existence to our prejudice. If they wish the land for a park
in r, oiLiiKKT they must pay for it at its value for that purpose. The land 
AHoHrin '!!* in lot No. V should clearly he assessed upon its prospective 
AweovimoN. value for sites for manufactories and operatives’ homes. Its 

location on the line of a railroad and its proximity to the city 
give it an exceptional position for such purposes, and de­
monstrate that in the near future a demand for it would have 
set in. If the arbitrators have proceeded upon an erroneous 
principle the Judge of course will correct it, hut it is sub­
mitted that by the Act .r>7 Viet. e. 74, under which this ap­
peal is taken, the Judge so far from being hound to regard 
the award of the arbitrators, is expressly required to deal with 
the evidence as though it were taken before him upon the 
original as well as the new evidence, and to exercise his own 
judgment upon it. By s. 4 (14), the appeal is upon any 
question of law or fact, and the question of fact is to he 
decided upon the evidence taken before the arbitrators as in 
a ease of original jurisdiction. The Judge also has the right 
to hear additional evidence, ami he is to decide the question.

J. />. Ihr.ru, Q.(\, contra:—
The basis on which conqicnsation should he assessed is 

the actual market value of the land to the owners at the time 
of the commencement of these proceedings, independent 
entindy of its value to us. The test is not the benefit which 
we receive, but the loss which they sustain. The authorities 
arc practically unanimous in their acceptance of this princi­
ple as the true criterion of compensation. In Stebbiny v. 
Metropolitan Honni of Works (8), Cockburn, C.J., said : 
“ When Parliament gives compulsory powers and provides 
that compensation shall be made to the person from whom 
projierty is taken, for the loss that he sustains, it is intended 
that he shall be compensated to the extent of his loss; and 
that his loss shall be tested by what was the value of the thing 
to him. not by what will be its value to the person acquiring 
it. The plaintiff, as rector, could never have parted with 
those churchyards, and therefore to him they were perfectly 
valueless. The Metropolitan Board, it is true, will lie able to 
apply the land to purposes which will give it an increased

(R) L. K. « Q. B. 87,
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value, but that is no loss to the rector.” In lie Harvey and 
Town of Park'd ale (it), this was said to Ik* the only intelligible 
rule u|N>n which valuation of property to In* expropriated 
could lie put : per Ilagarty, Vroudfoot, *1., in the snino
ease sa ill: “The principle of coui|>ensatioo is to ascertain 
what the market value of the property was to the owner; if 
the owner could make no use of it, though the corporation 
might, he would only Ik* entitled to nominal damages.” Osier,
J. A., also there said: “The use for which the expropriator 
requires it is not an element of value taken by itself, and in 
the absence of a similar use attaching to it as an element of 
value to other possible purchasers; for, if it were, the owner 
would be measuring his demand not by his own loss but by 
the takers gains.” Where farm land was taken by a railway 
company for the purjH>se of using the gravel thereon as bal­
last, the owner was held only entitled to compensation for 
the land as farm land, the gravel having no market value to 
the owner: Vexina v. The Queen (10). In considering the 
fair market value of land, it is conceded that regard must l>e 
had to its prospective capabilities, provided that they are of a 
real and appreciable character. They must not exist in the 
imagination of the owner, but must demonstratably influence 
and determine the present saleable value of the land. In 
Paint v. The Queen ( 11), Burbidgc, J., while observing that 
the prospective capabilities of land are to be considered, says 
that the value is that which the land has at the time of expro­
priation. In The Queen v. Prawn (12), Cockburn, C.J., in 
referring to the future purpose to which land may be ap­
plied and that its value in this resj»ect is to be taken into 
account, means that this value must be such ns Mould be 
considered at the time in the market by a purchaser. It is 
in this sense that the cases laying down that the potential 
value of land is to be considered are to Ik* read. It is no part 
of the prospective value of the lands here that they are suit­
able for a park. One can only s|iecu1ate with indifferent suc­
cess ns to the property being available in a remote period of 
time for such a purpose, and under such circumstances that 
its value would be in excess of that put upon it by the pre-

1897.
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(10) 17 Can. B. C. R. 1.
(11) 2 K«. C. R. 149.
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1897. sent arbitrators. The fad that the lanils will be utilized by 
in n (tiLHKKT us as a park c«nnot be taken advantage of to enhance their 
TUSST value to the owners. Their value to them must be ascer- 
ZMcnlmor. taincd exclusive of their suitability to our purposes, and their 

market value cannot be increased by our needs. The high­
land part of the pro|>crty has no 'slue for agricultural pur­
poses. Its availability for building purposes is too specula­
tive to bo seriously thought of. It would certainly not be 
au element in the market value of the land to-day. The land 
is mostly a rocliy and irregular hill. It is considerably re­
moved from any settled |iart of the city, and could not be 
connected with the water, sewerage and lighting systems of 
the city except at an enormous expense. Difficult feats of 
engineering would have to lie performed in laying out streets. 
The initial cost therefore of ojiening up the projierty for 
building purposes would be so great that the work could not 
be undertaken by private enterprise, but by capitalists willing 
to venture a vast outlay of money under most hazardous cir­
cumstances. The most cheerful optimist cannot foresee this 
living done. Certainly the market value of the land to-day 
will not be influenced by so remote a contingency. Coming 
to lot No. 2, we are again invited to indulge in nil alluring 
s|iecnlntion as to the growth of the city spreading in that 
direction. This cannot be done. It must he dealt with in 
its present state ns agricultural land. The arbitrators in 
making their award have acted in accordance with the princi­
ples here laid down. They have measured the value of the 
land by its present merchantable condition, and their finding 
therefore should not be disturbed. The contention that the 
Judge is to deal with the evidence as though it had been 
hcanl before him, and that he should disregard the decision 
upon it of the arbitrators was advanced in Atlantic amt North- 
West Railway Co. v. Wood (13), under the provisions of an 
Act identical with that here, and the Judicial Committee 
of the Privy Council declined to accede to it. See also ltc 
Canada Southern Railway and Norm II (14); Corporation of 
Levis v. The Queen (15); Benning v. Atlantic and North-West

(IS) 1896 A. C. Ml. (141 41 U. C. Q. B. HIS.
(IS) 11 Can 8. C. B. .11.
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Railway Co. (lfi); Paradis v. The Queen (17); Charland v. 
The Queen (18).

1897. August 17. Marker, J.:—
Messrs. Henry, Thomas, and James Gilbert and their 

sister. Mrs. Wilson, are owners in fee as tenants in common 
of a tract of land consisting of some 105 acres in the im­
mediate vicinity of a populous jmrt of the city of St. John. 
It is bounded on the north by the southern tarder of Lily 
take, and runs south down to the Marsh Creek, and com­
prises some 75 acres of marsh land. The Saint John Horticul­
tural Association has for some time past been endeavouring 
to secure Lily Like and the adjoining projiertiea for the pur­
poses of a public park. Many of these—including all of the 
lake—have already been secured, some by purchase and a 
few by means of arbitration under the expropriation powers 
given the association by 57 Viet. c. 74. Being desirous of 
securing as a part of the park ground some fifty two acres of 
Messrs. Gilbert’s property, and having failed in agreeing upon 
a price, the association took proceedings to expropriate. 
They divided the tract which they desired to secure into two 
lots. Lot No. 1 comprises aiïout 33 acres—it borders on the 
lake and consists chiefly of rocky ground affording some 
variety in scenery and a fine prospect of the adjoining coun­
try. Lot No. 2 comprises nineteen âcres and consists of 
marsh land under cultivation, which yields about one and a 
half tons of hay to the acre. Mr. Geo. A. Schofield, manager 
of the Bank of New Brunswick, was chosen as arbitrator by 
the association. Mr. William Murdock, C.E., was selected by 
Messrs. Gilbert, and Mr. ('. P. Baker was agreed upon as the 
third arbitrator. More than a year elapsed from the date of 
the first meeting of the arbitrators until they made their 
award. They examined in all 37 witnesses; they inspected 
fhe lands in question; they were attended by counsel for both 
|eirties. who in a somewhat elataratc argument pointed out 
to them the principles upon which the compensation should 
be awarded, and the considerations by which they should be 
governed in determining the amount of it. I mention this

(10) 20 Can. 8. C. R. 177. (17) 1 Ex. C. R. 199, 819.
(18) 1 Ex. C. R 291, 298
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simply to show that the inquiry was in no sense a slipshod 
one, but one conducted with a due regard to the large and 
important interests involved. Messrs. Baker and Schofield— 
two of the arbitrators—made an award on the 8th day of 
March last, by which they assessed as compensation for lot 
No. 1 the sum of $3,588, and for lot No. 8 the sum of $2,500, 
in addition to certain rights and privileges reserved to Messrs, 
(lilbert in pursuance of the power given them by 59 Viet. c.
8 1. v 8.

By sub-section 14 of section 4 of 57 Viet. c. 74, it is 
enacted as follows: “Any party to the arbitration may 
within one month after receiving a written notice from one 
of the arbitrators of the making of the award appeal there­
from upon any question of law or fact to a Judge of the Su­
preme Court, and upon the hearing of the appeal the Judge 
shall, if the same is a question of fact, decide the same upon 
the evidence taken before the arbitrators as in a case of origi­
nal jurisdiction. The Judge, upon such appeal, shall have 
the right to hear additional evidence and decide the question 
upon the original as well as the new evidence.”

Acting under this section the Messrs, (lilbert. three of 
the owners of this property, appealed to me on the ground 
that the amount awarded was altogether too small and should 
be materially increased. Mrs. Wilson, the remaining owner, 
does not join in this appeal, but has applied to the Court 
with a view of setting the award aside on grounds which do 
not arise here and to which it is therefore unnecessary to 
make further reference.

At the hearing before me, Mr. Murdock, the dissenting 
arbitrator, was produced as a witness by the Messrs, (filbert, 
and after some preliminary questions of no importance lie 
was asked this one :

“ Did you call their (the other arbitrators’) attention to 
the price paid by the association to Margaret A. Hansard 
for a piece of land west of Lily I*ake and between it and pro­
perty of Judge Barker?” An objection was made to this 
evidence on the ground that an arbitrator could not be in­
terrogated as to the manner in which his award has l>een made 
up. 1 then ruled that Î would allow evidence of the arbitra­
tor either to show that the award was the- result of a con-
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sidération of matters not included in the reference and there­
fore an excess of jurisdiction, or that it was made up and 
based upon a principle altogether erroneous in )M>int of law. 
I rejected the evidence as not being admissible on either 
ground. In thus ruling I think 1 went to the extreme of the 
rule laid down by Giffard, V.-C., in In re Dare Valley I la i"7- 
iray Cn. (19), or that stated by the House of l/irds in Duke 
of Buccleuch v. Metropolitan Hoard of Works (20). The price 
paid by the association to Mrs. Hansard for her lot was merely 
a fact to show the value put by the ass<»ciation U]>on land near 
that sought to be acquired, ami as such, entitled to such 
weight as the arbitrators might choose to give it. 1 mention 
tliia so that if in any ulterior proceeding the correctness of 
my ruling may Ik* called in question it will Ik* known pre­
cisely what it was. Besides proving on cross-examina­
tion of Murdock that the Gilberts and Mrs. Wilson were 
owners of this property as tenants in common, each with a 
one-fourth interest, he was not further questioned.

This appeal therefore comes before me upon the same 
evidence as was before the arbitrators, and on that evidence 1 
am asked to review their decision and increase the amount of 
compensation by many thousands of dollars. It was rather 
pressed upon me that as the section which I have just quoted, 
empowered me to decide the ap|>cul “as in a case of original 
jurisdiction,” 1 had rather a free hand and could act without 
being in any way fettered by the decision of the arbitrators. 
If additional evidence of value had heen given ami I had felt 
at liberty on that evidence or on the case as it stands to in­
crease the amount of the compensation, I might have felt 
free to remodel the award by directing to whom and in what 
proportions the sum should be paid, and whether the added 
compensation should Ik* in whole or in part in the nature of 
easements reserved for the benefit of the remainder of Messrs. 
Gilbert’s property. As the matter stands, 1 am confined to 
the evidence before the arbitrators, and I do not think I am 
at liberty, whatever my own ideas of the value of the property 
may be, altogether to disregard their decision. Except as to 
the provision for taking additional evidence, the section un­
der which this appeal lies, is practically the same as that

(I9i L. R. « Eq. 42V.
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under consideration in Atlantic and North-West Hallway Co. 
v. Wood (21). That was an appeal in the case of au award 
for 81<i,308 made under the Canadian Ha il way Act. The 
Superior Court of Quebec very considerably reduced this 
sum. It was however restored by the Court of Queen's 
Pencil, and on an appeal from that judgment to the Judicial 
Committee of the Privy Council it was further sustained. 
In delivering judgment Lord Shand says :

“ The Court dealt with the award as one which it was 
their province to review on the facts as appearing in the 
evidence adduced before the arbitrators, and in so doing 
in the opinion of their Lordships they acted rightly and in 
accordance with the statute. It would be a strained and 
unreasonable reading of the words of the statute * as in a case 
of original jurisdiction * to hold that the evidence was to be 
taken up and considered as if it had been adduced before the 
Court itself in the first instance and not before the arbitra­
tors, and entirely to disregard the judgment of the arbitra­
tors and the reasoning in support of it. Such a reading of 
the statute would really make the Court the arbitra­
tors, and the sole arbitrators, in every arbitration in which 
an a|»|H»al on questions of fact was brought against an arbi­
trator's award. It appears to their Lordships that this was 
not the intention of the legislature, and that what was in­
tended by the statute was not that the Court should thus 
entirely supersede and take the place of the arbitrators, but 
that they should examine into the justice of the award given 
by them on its merits, on the facts as well as the law. Pre­
viously to this enactment the Court had |>ower only to ap­
prove of or set aside the award of arbitrators. This might 
often cause much expense and inconvenience in renewed 
proceedings before the arbitrators, and the purpose of the 
Legislature seems to have Iteen to enable the Court to avoid 
this, by giving power to make, or rather to reform the award 
by correcting any erroneous view which the arbitrators might 
have taken of the evidence; that, in short, they should re­
view the judgment of the arbitrators as they would thaf of 
a subordinate Court in a case of original jurisdiction, where

(21) [1695] A. C. 257.
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review is provided for. And it is in this view worthy of 1897.
notice that the enacting words of s.-s. 2 of s. 101 arc followed /M„uamr
by this provision of s.-s. 3. ‘ Upon such appeal the practice “hosticc™-" 
and proceedings shall be as nearly as may be the same as amomItwk. 
upon an appeal from a decision of an inferior Court to the narkïi, J. 
said Court.' ”

We have in s.-s. 15 of s. 4 of 57 Viet. c. 74, a provision 
similar to the one mentioned at the end of the [aissage 1 have 
just quoted; so that the case 1 have just mentioned lays down 
the rule by which 1 must be governed in determining this 
appeal. 1 am not entirely to disregard the judgment of the 
arbitrators and the reasoning in support of it, but I am to 
examine into the justice of the award on its merits, on the 
facts as well as the law. 1 am to review the judgment of 
the arbitrators as a superior Court would that of a subordin­
ate Court in a case of original jurisdiction; or, applying the 
analogy suggested by our own statute, as the decision of a 
•Supreme Court Judge would be on appeal. In the same 
case Mr. Justice Hall, of the Court of Queen’s Bench of Que­
bec, in a passage from his judgment, quoted with approval 
by Lord ISliand, says (p. 261): “Is that estimate which the 
present arbitrators have made judicious and suitable ? In 
the face of the evidence adduced, it cannot be said to be un­
reasonable nor manifestly incorrect, and we do not feel 
warranted, therefore, by substituting our discretion for 
theirs, to adopt an estimate of damage which might be open 
to equal criticism, and even less defensible according to the 
evidence by which both they and we are bound."

In In re Canada Southern Hailuay Co. and Xorrait (22), 
where a precisely similar statute was under discussion, Har­
rison, C.J., held that the Judge was not made a sulistitutc 
for the arbitrators, nor was he permitted to reverse their 
finding as to damages on a mere question of the weight of 
evidence: but where it appeared from the amount of dam­
ages. as compared with the evidence adduced before the ar­
bitrators. that they must have acted under the influence of 
undue motives or some gross error or misconception, the 
award would be corrected. The following cases may also be

<»») 41 u. c. Q. B. 195.
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referred to as applying the same principle to statutes of the 
same description: Paradis v. The Queen (23); Charland v. 
The Queen (24); 'Henning v. Atlantic and North-Wist Uaitway 
Co. (25); Corporation of Levis v. The Queen (20) ; /?«</. v. 
Murphy (27).

There is no point of law arising out of this evidence, 
neither is there anything to show that in assessing the com­
pensation the arbitrators acted on any erroneous principle, 
unless that is a necessary inference from the small amount 
awarded. The appeal is one solely of fact, and it was so 
argued. Messrs. Gilbert complain that the compensation is 
altogether unwarranted by the evidence—so small, in fact, 
that it is only to l)e accounted for on the theory that the ar­
bitrators entirely misconceived the principle upon which 
they should have acted. In assessing damages in eases like 
this the owner of the land is, 1 think, entitled to full com­
pensation for the loss he is sustaining in being compelled to 
part with his land; and in determining the amount the capa­
bilities of the land—present and prospective—for all useful 
or valuable purposes to the owner must be considered. It 
is obvious that in fixing a value, which rests so much upon 
mere conjecture and so little upon fixed data as a basis of 
calculation, there will be great diversity of opinion. And it 
is for this reason that Courts have always hesitated in inter­
fering with the decision of the tribunal created for the ex­
press purpose of determining the question in dispute, where 
that tribunal has acted honestly and with a correct apprecia­
tion of the business in hand and its duty in regard to it.

Mr. James Gilbert and Mr. Thomas Gilbert both gave 
evidence before the arbitrators. Mr. James Gilbert values 
lot No. 1 at $42,484, and lot No. 2 at $<17,127, or $10!),till 
for the two. Mr. Thomas Gilbert values lot No. 1 at $08,400, 
and lot No. 2 at $30,500, or $107,000 for the two. These 
valuations are therefore in round numbers eighteen times 
larger than those fixed by the arbitrators. Stating the values 
on an average basis, James Gilbert's value of No. 1 would
be say (33 acres at $42,484), $1,287 an acre, while that of
the arbitrators is only about $108; and No. 2, comprising 10

(VH) 1 Ex. C. R. 229. (25) Can. 20 8. C. R. 179
(24) lb. 2.»*. (26) Can. 21 8. C. R. 31.

(27) CaneeU Dig. 814.
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acres, would, at Mr. Gilbert's valuation of $(>7,127, bv at the 
rate of say $3,533 to the acre, while that of the arbitrators 
would only be about $131. I'nless, therefore, Mr. Gilbert's 
figures are altogether wrong, so great a disparity between 
them and those of the arbitrators forces me to conclude that 
the arbitrators must have either altogether failed in appre­
ciating the evidence, or that their award is the result of the 
application of some very erroneous principle, or else a very 
erroneous application of some right one. Mr. Gilbert has 
given us his basis of computation, and I shall have occasion 
later on to discuss his figures, with a view of ascertaining 
whether the other evidence in the case, aided by the arbitra­
tors’ own knowledge of the land, warranted them in rejecting 
Mr. Gilbert’s figures.

So far as 1 have been able to analyze the evidence—and 
I have gone through it all with some care—there is no wit­
ness who speaks of value whose estimate at all approaches 
that of Mr. Gilbert. The two witnesses who put the highest 
value on the marsh land are Donovan and McIntosh. They 
both own land of a similar character in the vicinity, and 
should hove a fairly good idea of its value. Donovan puts 
it at $400 an acre, and McIntosh at $.‘>'’0. So for as the re­
maining witnesses are concerned, I think their valuation is 
less than that of the arbitrators. Charles A. Everitt, a man 
with an intimate knowledge of this whole property for very 
many years, ami with some experience in valuing property 
in the immediate vicinity, from having been one of the com­
missioners in the partition proceedings of the Ilazen estate, 
puts $100 an acre as a fair average value for both lots. 
Patrick Byrne thinks tTiat $1<T0 an acre for the marsh rather 
low. He has been cutting the hay off it for some years past, 
and says that the whole 75 acres of marsh cut only about 135 
tons of hay. George Knox, who is the only man who has 
ever lived on No. 1, and has lived there for the past 10 years, 
does not speak of the marsh land, but as to the other he says 
that if he hail to pay the taxes on it he would not take it as 
a gift. W. F. Bunting, who has l>een connected with the 
city assessors for many years, says that the marsh land is 
always assessed at $100 an acre; that the assessed value of 
lot No. 1 is $2,200, and that the total assessed value of the
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181>7. whole Gilbert property—the whole 105 acres—including the 
in ti■ (iilbkht Davenport house at $4,000, is cither $13,000 or $17,000, 1 
AHoBTt'ct?” cann°t tell precisely which from the evidence; hut the larger 
association, sum is less than one-sixth of the value put hy Mr. Gilbert 

Heritor, j on these 52 acres without any houses at all. Joseph Allison 
speaks of the prices paid by the association for other proper­
ties in the vicinity, ami gives $75 an acre for both lota as a 
fair value. William Katferty, a farmer, who has lived on 
the marsh for 30 years, and apparently is as well able to judge 
of the value as Donovan or McIntosh, puts the marsh land 
at $100 an acre. David Connell, who was once a lessee of all 
this land from Gilliert, and cut hay off it, gives $100 an acre 
as his opinion of the value. David Peacock, a farmer on the 
Sandy Point road, who has been selling milk in the city for 
a great many years hack, and knows all about this marsh land, 
also puts it down at $100 an acre, while he values No. 1 lot 
at only $15 an acre. These, 1 think, arc all the witnesses 
who expressed opinions as to the values. Two of them esti­
mated in excess of the arbitrators, one of them (Byrne) about 
the same, and six of them under their estimate. Besides 
this the assessed value is less. So far as the judgment of 
these witnesses is any guide, the arbitrators* action is fully 
sustained. If the valuation Ik? fixed on a basis of income 
the award is about right. With the exception of the Knox 
house there arc no buildings of any kind on these lands 
sought to Ik? expropriated. Knox, who according to his own 
evidence leased the lot he occupies under what proved to l>c an 
entire misapprehension of the right to use the lake for boat­
ing and other purposes, has l>een paying $100 a year for the 
last ID years, and his lease expires a year or two hence. In 
addition to this Mrs. Whetsel has for some years past been 
paying $100 a year for a right of way in order to haul her 
ice to a storehouse. This agreement terminates two years 
hence. Then the whole property—I mean the whole 105 
acres—less the Knox lot and some other lots on the lane, are 
under lease to Father Davenport for a yearly rental of $f>00. 
lie sells the right to cut the hay to Byrne for $300 a year, 
leaving the rent of the house at $300. The total income of 
these two lots Nos. 1 and 2, the Davenport house and some 
50 or HO acres of marsh in addition, is only $800 a year. If 
you deduct the rent of the Davenport house, $300, and a|H
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portion the remaining $500 equally between the 53 acres 
taken and the 50 or 60 not taken, you have $350 as the 
annual rental to be credited these 53 acres, which represents 
at 4 per cent, a capital of $0,350, or about the amount of the 
award. It must be remembered that this rental has not in­
creased in many years, and that there seems every probability 
that Knox will not renew his lease.

Now let us test the value by comparison with prices paid 
for similar properties in the vicinity. The only evidence on 
this [mint which scents to me to be of very much value is 
that which relates to the Hazen and Fitzgerald land pur­
chased by the association, and perhaps the lots formerly 
owned by the Baptist Mission Hoard and Jack, where the 
association’s garden ootv is. These last two lots lie side by 
side, and happen to contain a soil especially well adapted for 
gardening purposes. The Baptist Board lot, containing 
about two acres, was purchased for $450, and the other, con­
taining about one and a quarter acres, was expropriated for 
$600. This is at the rate of $480 an acre for one lot and 
$335 for the other—a difference of over one hundred per 
cent.—showing the uncertainty of this test, even in lots ap­
parently alike in value. These lots have a special value, as 
1 have mentioned, and are in no respect similar in character 
to the largest )>art of lot No. 1 under expropriation. The 
Hazen and Fitzgerald properties purchased by the association 
comprise an area of some 84 acres, including in that the whole 
of Lily Lake, which is about 37 acres in extent, and which, 
from its natural beauty, is the chief attraction of the pro­
perty and gives to it by far the most of its value. The total 
amount paid for these lots is $6,300, or in round numbers, 
$74 an acre. The total revenue derivable from them arises 
from the sale of ice and a right of way to haul it. This 
amounted at the time of sale to $360 a year, which, if capi­
talized at four per cent., would amount to $6,500, or $300 
more than the price paid. These lots were not bought from 
the same person, neither do they seem to have been held of 
the same value per acre. The Fitzgerald lot, with 54.75 
acres, including 18.35 acres of water, was purchased for 
$1,600, or about $39 per acre. The Sarah E. Hazen lots, 
one of which comprises 10.35 acres, including 5) acres of
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water, and the other comprises 3.75 acres, and is situate on 
the south side of Mount Pleasant avenue, were purchased 
for $1,700, or at the rate of, say, $121 per acre. The R. M. 
Ilazen lot has 7.8 acres, of which four are water. It was 
purchased for $1,200, or at the rate of about $171 an acre. 
The Hansard lot contains 4.08 acres, and is put down on the 
plan at $1,200, or at the rate,of about $300 an acre; while 
the Prissick lot, with its 4.05 acres, is only valued at $500, 
or almut $125 to the acre. While 1 have taken the separate 
prices paid for the Ilazen lots as entered on the plan, it is 
only right to say that the counsel stated on the argument— 
and Mr. Allison, who made the purchase, corroborates the 
statement in his evidence—that these lots were all purchased 
at a lump sum of $4,600, and that the values on the plans are 
those arranged among the heirs for the*purpose of division. 
Taking the total acreage of these lots at 21), the price |H*r 
acre would Ik* about $138. Putting the value per acre of lot 
No. 1, as assessed by the arbitrators, at $108, that is in excess 
of the price of the Fitzgerald lot, and in excess of the average 
price of the whole. It is, however, slightly under the price 
of the Sarah Ilazen lots, and considerably under the price 
of the others as well as the average price paid for the Ilazen 
lots. The prices paid for these lots differ materially for no 
very apparent reason. It will he seen that the arbitrators 
assess a value higher than the lowest of these lots, and higher 
than the average of the whole, hut not so high as the highest, 
hut nevertheless at a figure sustained by the opinions of other 
witnesses. I might possibly have come to a different conclu­
sion and fixed a somewhat higher valuation, hut how can [ 
say that the arbitrators were wrong? It would he as difficult 
to demonstrate that my valuation was right as it is to prove 
that of the arbitrators to he wrong.

If Mr. Hilbert's valuations are at all accurate or based 
upon anything like a correct principle, they are so far in ex­
cess of those T have been considering that it is a mere waste 
of time to sav more as to the tests usually resorted to for the 
determination of questions of this kind. T shall therefore 
return to Mr. (lilliert’s figures, and endeavour to see what 
justification the arbitrators can have had for disregarding 
them so entirely. Before doing so, I may say by way of ex­
planation that Mr. Hilbert says this whole property has at
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present no marketable value; that for some 70 years it lias 
been held for purposes of speculation; that its natural beau­
ties give it a special value for building purposes; that even 
the marsh land, however useful it may be for mere agricul­
tural purposes, has its chief value in the means it affords for 
that generous expansion of the city of St. John, which in 
Mr. Gilbert's view is sure to come to pass in the next decade 
or two. To prove that this view was no mere piece of optim­
ism, with no substantial foundation for its support, Counsel, 
on the argument of this appeal, pointed out to me that St. 
John had outlived and overcome all the disastrous effects of 
the tire of 1877—that the lavish expenditures being made 
by the civic authorities for harbour improvements must re­
sult in a largely increased trade and business in the city, with 
a corresponding increase in its population—and that these 
influences, added to the fiscal policy of the general govern­
ment and the steadily growing trade—home as well as for­
eign—of the country, all combined to create conditions so 
manifestly favourable for the rapid growth of this city in 
wealth, area and |M>pulation, that Mr. Gilbert's ex|K*ctation 
of seeing within the next few years the hills about Lily Lake 
dotted with villas and suburban residences, and the marsh 
land covered with factories and operatives' cottages, is no 
mere fancy. To test the capacity of these lands for these 
purposes and furnish reliable data for an exact calculation 
of their value, Mr. Gilbert, after these proceedings had been 
commenced, had all that part of lot No. 1, at all suitable for 
building purposes, laid off in a plan into 56 city lots f>0 x 
100, wilh suitable streets, lie then makes up the value of 
lot No. 1 as follows:—

56 building lots @ 25 cents a foot, or $12.50
|>er year—in all $700 rent—capitalized.......... $17,500

Remaining 20 acres @ $600 each...................... 12,000
Knox lease, $100 a year; Mrs. Whetsel, for right 

of way, $100 a year, and the right to have a 
sluice, which Mrs. Whetsel is willing to pay for 
at the rate of $200 a year—$400 in all..........  10,000
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1897. Lot No. 2, Mr. Gilbert values as follows:—
hi re Gilbert For farming purposes, it is worth per acre..........$ (100
and 8t. John . . . . ... ,Hoktu VL- athletic grounds, it is worth per acre .... 2,500
akbocTat'iok. “ building lots, it is worth per acre.............. 7,500

Barker, J.
$10,600

This divided by 3 gives $3,533.33 as the average 
value per acre, and makes the lot fit 11) acres worth $67,127.

That the prospective capabilities of land should be taken 
hi to account as an element in determining its value in cases 
like the present is a principle recognized by authority: 
Mayor of Montreal v. Brown (28); Paint v. The Queen (29); 
Kearney v. The Queen (30). It is, however, obvious that in 
reference to any such question there can be no rule for its 
determination, and that a wide difference of opinion is in­
evitable. Perhaps no case can he put where that difference 
of opinion is likely to he greater than in a case like this, 
where the pros|>ective value depends upon the extension of n 
city in a given direction, where the reasons for expecting 
it are founded on a basis so uncertain as that suggested by 
Mr. (iilliert. It cannot lie expected that some official 
arbitrators discharging judicial functions, could ignore the 
other side of the question, and if their forecast of St. John’s 
immediate future is not so cheerful a one as Mr. Gilbert's 
they are not without good grounds for their opinion. A 
similar question arose in the case of Kearney v. The 
Queen, in reference to the prospective value of some 
lots fronting on Halifax harbour in the vicinity of Dart­
mouth, and which the owner, like Mr. (Iilliert, had laid off 
in a plan into building lots while the proceedings for expro­
priation were pending. There was evidence to show 
there was a remote probability that the land would become 
available for building purposes upon the extension of Dart­
mouth. It was, however, held that while such remote pro­
bability added something to the value which the property 
would otherwise have had, compensation should not be based 
on any supposed value of the land for building purposes at’ 
the time of the expropriation. I have already spoken of the 
other values placed upon the property by Mr. Gilbert.

(28) 2 App. Can 108. (28) 2 Ex. C. R. 149. (SO) 2 Ex. C. R. 21.
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I have gone through the great mass of evidence given in 
this case, and viewing my duty as a Judge sitting on appeal 
from the award, as that duty is laid down by the Privy Coun­
cil in the case already cited, I am unable to say the arbitra­
tors have taken an erroneous view of the evidence, or come 
to a conclusion either unreasonable or incorrect. It is not 
my duty to demonstrate that the arbitrators are right and 
failing that, to correct their award, but it is my duty to ascer­
tain if there is evidence reasonably capable of supporting 
their conclusion. In view of the evidence taken as a whole, 
and the reasons which may be given in support of the arbi­
trators’ judgment, I think it is justified by the evidence and 
therefore the only ground for thinking it to be the result of 
applying some erroneous principle fails. If this were an ap­
peal from the decision of a Judge vested with the power of 
determining the facts, I think upon principle and authority 
and where the point for decision is one almost exclusively of 
opinion and judgment, I should be bound not to interfere. 
To do so would simply be substituting my judgment for that 
of the arbitrators on a question which they were to deter­
mine, and upon which their opinion is quite as likely to be 
right as mine.

I was asked to amend the award by altering the wording 
soe as to remove an alleged ambiguity in the language in 
reference to certain privileges secured or reserved to Messrs. 
Gilbert. I have concluded not to interfere with the award 
at all. If the language as to these privileges is considered 
doubtful, and does not clearly convey what all parties agree 
was the arbitrators’ intention, the parties can by mutual 
agreement remove all doubts. I was also asked by the coun­
sel for the association to amend the award by directing the 
amount awarded to be distributed among the owners, that is 
one-quarter to each. If the association had any objection to 
the award which could be corrected on appeal, they should 
have appealed themselves. As against them I must take it 
that they are satisfied with the award. If I had increased 
the award, and felt that the amount should be distributed 
among the owners according to their interests, possibly the 
whole question might have been open; but, as it is, the ap­
peal must be dismissed. Appeal dismissed.

VOL. I. N.B.E.R.—81
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WORDEN et al. v. RAWLINS et. al.

Practice—Coite—Set-off'—Solicitor'» lien.

Plaintiffs wavered a judgmvut iu debt iu the Supreme Court ugainst 
K. Two days previously It. executed u bill of sale of all bis 
property to 11, and the plaintiffs brought suit to have the bill of 
sale set aside as a fraudulent preference. A settlement was 
made by B. It. being in insolvent circumstances, and leaving the 
Province after the commencement of the suit, no further step 
after the tiling of the bill was taken by the plaintiffs against him. 
An application by lt.'s solicitor to dismiss the suit for want of 
prosecution was granted with costs. The plaintiffs now applied 
to set off their judgment against such costs.

Ilchl, that the lien of lt.'s solicitor for his costs was paramount to 
the equities heUvceu the parties, but under the circumstances 
the application should Ik* refused without costs.

The plaintiffs recovered a judgment for $(19.20 in the 
Supreme Court in an action of délit against the defendant 
Adolphus L. Rawlins, on September 7th, 1895. Two days 
previously the defendant Daniel K. Berryman filed a bill of 
sale to himself from Rawlin of all Rawlins’ property and 
effects, hearing date August 29th, 1895. The plaintiffs 
thereupon brought a suit in equity against Rawlins and 
Berryman to have the bill- of sale set aside as fraudu­
lent and void, and as an unjust preference within the
meaning of the Act 58 Viet. c. (i, intituled “ An Act re­
specting Assignments and Preferences by Insolvent Persons.” 
The suit was settled by the defendant Berryman. Some time 
after the commencement of the suit Rawlins departed from 
the Province, being at the time in insolvent circumstances, 
and having no property in the Province. No further pro­
ceedings after the filing of the bill were taken in the suit
against him. His solicitor applied to have the suit dismissed 
with costs, which was granted. The plaintiffs now applied 
to set olf their judgment against such costs.

Argument was heard July 9, 1897.

IV. If. Trueman, for the application:—
The rule under the old decisions is that one judgment will 

be set off against another without regard to the lien of the so­
licitor if Imtli judgments arose in respect of the same matter:
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Morgan and Davey on Costs (1); Taylor v. Popham (2); 
Hawlree v. Wation (3) ; Harmer v. Harris (4); Shine v. 
Gough (5) ; Owynn v. Krous (ti) ; Waterman on Set-off (7). 
Here the judgment at law was defeated by the bill of sale, 
and the suit in equity became necessary that the plaintiffs 
might recover the fruits of their judgment. The two pro­
ceedings may therefore be accurately described as having a 
direct connection and as growing out of the same matter. 
If the application is not within the old rule, it is supported 
by the tendency and effect of later decisions and modern 
legislation, and with w hich the Court should bring itself into 
agreement. The strictness of the old rule that the lien of 
the solicitor is paramount to a right of set-off between the 
jiarties is now relaxed in favour of the equities between the 
parties, and the matter is vested in the discretion of the 
Court, having regard to equitable considerations. Jessel, 
M.K., protested against the old rule in Pringle v. Glong (8). 
By order lxv. r. 14 of the Knglish Supreme Court Rules, 
1883, a set-off for damages or costs between parties may be 
allowed notwithstanding the solicitor’s lien for costs in the 
particular cause or matter in which the set-off is sought. See 
Wilson’s Judicature Acts (9). In a note to the rule, the 
learned author observes that the rule applies to a set-off in 
distinct actions, and that the effect of the rule is to leave 
the matter in the discretion of the Court. In the case of 
Fltgg v. Prentis( 10), similar proceedings occurred to those 
here, and the set-off was allowed. Previous to the Judica­
ture Act it was held that the judgment of one Court could 
not be set off against the judgment of another, though there 
were decisions the other way. See Garish v. Donovan (11); 
Vaughan v. Davies (18); Hall v. Oily (13); naynes v. Gil­
len (14). The objection is not tenable here as the proceed­
ings are in the one Court. In Flegg v. Prenlis, supra, a 
judgment in the Queen’s Bench Division of the Supreme

(1) P .397. (8) 10 Ch. D. 676.
(2) 15 Vee. 72. (9) Ed 18881 484.
(8) 2 Keen, 718. (10) 1892] 2 Ch. 428.
(4) 1 Rues. 165. (11) 2 Atk. 166.
(5) 2 Dali A B. 8.3. (12) 2 H. Bl. 440.
<•) L. R. 7 If Mq 174 (18) 2 B. A P. 28.
(7) 8. 891. (14) 21 Or. 15.
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Court was ordered to he set olt against a judgment on the 
Chancery side of the Court.

J. U. Armstrong, Q.C., contra:—
Any equities between the ]>arties cannot be allowed to 

prevail against the solicitor's lien: Rell v. Wright (15); In re 
Bank of Hindustan (111). A judgment in one Court cannot 
he set olt against a judgment in another : Wenhnm v. 
Foule (17).

1897. August 17. Marker, J.:—
On the 7th September, 1895, the plaintiffs recovered a 

judgment at law against the defendant liawlins for $69.20. 
This present suit was brought to set aside as fraudulent a 
certain hill of sale made by the defendant Rawlins to the 
defendant Berryman. It seems that tire plaintiffs settled the 
suit with Berryman so far as he was interested, but ns the 
defendant Rawlins was not a party to this settlement he in­
sisted upon the suit being prosecuted and eventually ob­
tained an order dismissing the hill against him for want of 
prosecution with costs against the plaintiffs on the 11th of 
•1 une last. Rawlins appears to have left the country and to 
lie insolvent. This application was accordingly made for an 
order that the amount of the judgment should lie set off 
against the costs. Two objections are made to this: (1) that 
it is contrary to practice to set off a judgment in one Court 
against a judgment obtained in another Court; and (2) that 
Rawlins’ solicitor has a lien for his costs which would he 
destroyed in ease the set-off is allowed. As to the first point, 
1 see no difficulty in a case where there are no other objec­
tions. I have looked at the cases cited at the argument, and 
many others, and it seems difficult to ascertain precisely the 
principle upon which some of them have been decided. On 
a review of these cases I feel compelled to refuse this applica­
tion, though I should very willingly come to a different 
conclusion.

In Ftegg v. Prentie (18), a case very much like this, 
Stirling, J., allowed the set-off. This seems the strongest 
case in the plaintiffs’ favour. It is, however, to be observed

(tr,| 24 rim. 8. C. It. «86. 
(16) L. R. a Ch. 128.

(17) i now). 444. 
dsi UH 2Ch.498
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that the real question in that case had nothing to do with the 1837. 
right of set-off. That point was not even mentioned, much Wo„D[.„ „ 
less argued. The case can therefore scarcely he considered i,A,Vu*« rt ll( 
as much of an authority on the point. Callell v. Simons (lit) Hl— p 
was a case of setting off mutual claims for costs. So far as it 
determines that the lien of the solicitor for costs is not to 
interfere with the rights of the parties, it is, I think, at vari­
ance with Ex parle Cleland (20) and other cases to which I 
shall hereafter refer. I{armer v. Harris (21) was an admin­
istration suit, and is I think clearly distinguishable from 
this. Haynes v. Gillen (22) was decided on the authority of 
Walton v. Allcock (23). They were decided upon a different 
principle from any involved in this case. »

It must be remembered that this is an application to 
the favour of the Court. The plaintiffs have no legal right 
to this set-off. Neither do the parties stand in the same posi­
tion as they would if pleading a set-off under the statute. In 
Ex parte Cleland (24), already referred to and which was fol­
lowed by the Supreme Court of Canada in Bell v. Wright (25), 
the attorney’s lien is fully recognized. The principle upon 
which Lord Cairns there seems to rest such applications, is 
that the costs which in this case are payable to Rawlins and 
recoverable in his name, in reality belong to his solicitor, for 
whom he is only a trustee. There is therefore in the view of 
a Court of Equity not only an absence of that mutuality 
which is the basis of all set-off, but there is at all events a 
general rule that this Court will not deprive the solicitor of 
his lien by paying the costs by means of a set-off. This case 
came under review in Mercer v. Graces (26), where the distinc­
tion between an application like this and pleading a set-off 
is pointed out. Though the Court of Queen’s Bench has an 
explanation of Lord Cairns’ language as to the party being a 
trustee for his solicitor as to costs payable to him by the op­
posite party, it adheres in all other respects to Ex parle Cle­
land (27). Lord Blackburn says: “ When execution is about

(19) It Besv. SOI. (S3) 4 De O. M. * 0. «42.
(20) L. R. 2 Ch. 80S. 124) L. R. 2 Ch. 808.
(21) 1 Rum. 15.). (25) 24 Can. 8. C. R. 651).
(23) 21 Or. 20. (20) L. R. 7 Q. B. 499.

(27) L. R 2 Ch. 808.



454 NEW BRUNSWICK EQUITY REPORTS. I VOL.

1897. to be executed and the interference of the Courts is asked to 
Wordk* « ü allow the defendant to sct-ott a cross judgment, the Courts 
Rawlins « ai. say: * We will not interfere to prevent execution so as to take 

Barker, j. the judgment out of the hands of the attorney, simply be­
cause there are cross debts, unless the attorney’s costs be first 
satisfied.’ But when the defendant has a right to plead a 
set-off by statute, I am aware of nothing which can enable 
the attorney to say this shall not be done.” At another part 
of his judgment Lord Blackburn says: “ All that the expres­
sion of Cairns, L.J., amounts to is, that the Court of Chan­
cery would not, any more than a Court of law, interfere to 
allow a debt to be set-olf against an execution, except on the 
terms of the attorney’s lien being discharged.” Lush, J., in 
the same case, speaking of the judgment of Cairns, L.J., 
says: “ That is essentially the same thing as if a litigant 
had applied to this Court to allow him, in the exercise of an 
equitable jurisdiction, to set-off one judgment against the 
other, and before granting the rule, we should say, ‘ You, 
who ask for equity, must first do equity by paying the attor­
ney.’ ” Quain, J., says Ex farte Cleland really decides 
nothing more than this, that a Court of Equity will do the 
same as a Court of Law, that is, “ refuse to allow a set-off of 
one judgment against another, unless the attorney's lien is 
satisfied.” Though the Court' of Queen’s Bench in Mercer v. 
Graves did not adopt Lord Cairns' opinion that as to costs 
such as these the client and solicitor stand in the relation 
of trustee and cestui que trust, the Judges who took part in 
that ease do distinctly affirm the principle that as a general 
rule at all events, neither Courts of Law nor Courts of Equity 
will order one judgment to be set off against another, or a 
debt to be set off against a judgment, without the attorney’s 
lien being first satisfied. In Harris v. Greene (28), the at­
torney’s lien was recognized as a prior right (see page 407). 
In Pringle v. Gloag (29), decided in 187!) and subsequent to 
Mercer v. Graces, Jessel, M.R., allowed a set-off, but in a case 
altogether different from this, for reasons which lie gives at 
length. He says: “ I see that even at common law the Judges 
have allowed a debt or damages in one action to be set off

(28) 26 N. B. 4SI. (2d) 10 Ch. D. 678.
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against costs in another action. In such a case there might 1897. 
possibly be some difficulty in allowing a set-off, but here it is wmiukn a aL 

merely a question of items of one account.” See also Simpson b»»lin« ,i ml 
v. Lamb (30). On the authority of these cases I think I must Barker, j. 
refuse this order; but, under the circumstances, without costs.

KENNEDY v. NEALIS et al.
Mortgage of veuel—Sale by mortgagee—Invalid exercise of power of tale— 

Mortgagee in pottettion—Redemption suit—Valuation of veuel—Balance 
due mortgagor—Costs.

1897.

August 17.

The mortgagee of u veattel took poKHeaaion of her and transferred her 
to a clerk iu his employ, who immediately re-transferred her to 
the mortgagee. The consideration expressed in iioth instances 
was $2,(NO. The mortgagee retained the management and 
possession of the vessel until her loss, without making an effort 
to sell her, though she was not paying cx|ienscs, and was depre­
ciating iu value from age, and the market demand for vessels of 
her class was declining. In a suit to redeem a mortgage on land 
given as collateral security with the mortgage on the vessel:

Held, that there had not been a valid exercise of the power of sale 
vested in the mortgagee, and that he was chargeable with the 
value of the vessel at the time he took possession.

In the above suit a balance was found due the mortgagor by the 
mortgagee.

Held, that the mortgagee should pay the costs of the suit.

The facte are fully stated in the judgment of the Court.

Argument was heard May 7, 1897.

U. Le li. Tueedie, for the plaintiff:—
The vessel ought to have l>een sold by Nealis at the 

time he took possession, and the plaintiff ought to be credited 
with the sum it can be shown she then would have brought; 
that is, Nealis will be treated as a purchaser at a fair market 
value : Marriott v. Anchor Reversionary Co. (1). The duty 
of a mortgagee in jmssession of a ship to sell is imperative, 
except where it would be improvident to do so; and conse­
quently if he retains the vessel in a declining market he will

(80) 8 Jar. N. 8. 112. (1) 7 Jar. N. 8. 165 : 713.



456 NEW BRUNSWICK EQUITY RETORTS. I VOL.

1897.
Kennedy 

Nealis el al. 

Barker, J.

be charged with the price she would have realized under 
more favourable circumstances: Wolff v. Vanderzee (2); Na­
tional Bank of Australia v. United Iland-in-Hand Co. (3). 
The sale by Nealis to his clerk was illegal, and cannot be 
supported: Brouard v. Dumaresqne (4); National Bank of 
Australia v. United Ifaml-in-lland Co., supra. The plain­
tiff cannot be charged with interest except at 0 per cent, 
after the time the vessel ought to have liecn sold. To 
do so would be to allow Nealis to repudiate the sale he made 
to himself, and this he cannot do.

IV. B. Wallace, for the defendant George Smith:— 
While Nealis will not be allowed to set up that the colour­

able sale by himself was void, he will be charged with the 
price which by care and diligence could have l>een obtained 
for the vessel at the time he took possession, and all right to 
interest after that time at a higher rate than C> per cent, 
ceases: Marriott v. Anchor Reversionary Co. (5).

C. A. Palmer, Q.C., for the defendant Hugh Nealis:— 
The bill treats Nealis as a mortgagee in possession, and 

prays for an account against him as such. The sale by Nealis 
to himself was abortive: Henderson v. Ashrood (6). Being 
a mortgagee in possession, but without any profit or income, 
he is entitled to interest according to the mortgage.

1897. August 17. Barker, J.:—
In the year 1884 the plaintiff, the defendant Smith and 

one James Brown built a schooner of some 97 tons called 
the “ Grey Parrot,*' at a cost of between $5,000 and $6,000. 
On the 18th November, 1884, they mortgaged the vessel to 
the defendant Nealis to secure the sum of $1,500 with interest 
at the rate of 12 per cent, per annum, payable on the 18th 
November, 1886. This mortgage contained a covenant on 
the part of the mortgagors that if the principal was not paid 
at maturity, they would during such time as the same or any 
part thereof remained unpaid, pay to the mortgagee interest 
on the whole or such part thereof as might for the time re­
main unpaid at the rate of 12 per cent. |»er annum, by equal 

(•2) W. N. (1800) 00. (4) 8 Moo. P. C. 457.
(8) 4 App. Cae. 301. (8 ) 80 L. J. Ch. 571.

(0) ;I894] A. C. 180.
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half-yearly payments, on the 18th of May and November in 
each year. The schooner, while on a voyage from New York 
to Halifax, got into trouble somewhere near Yarmouth, and 
in order to make the necessary repairs the owners borrowed 
another $1,000 from Nealis. To secure these two amounts 
and $50 interest then overdue, the plaintiff and Smith each 
gave a mortgage on some property owned by them in St. 
Martins for $2,550, payable November 7th, 1886, with inter­
est at the rate of 12 per cent. These mortgages were dated 
in February, 1885. Later on Nealis sold, or professed to sell, 
the schooner under his mortgage, hut this seems to have been 
rat hereto get Brown’s name off the register, as he had not paid 
his share and had left the country. The vessel was trans­
ferred to the plaintiff and Smith, who became the registered 
owners—the plaintiff of three-quarters and Smith of one- 
quarter. On the 1st February, 1887, the plaintiff and Smith 
executed a mortgage on the vessel for $2,000 to Nealis, pay­
able with interest at the rate of 12 per cent, a year and con­
taining a covenant similar to that in the first mortgage for 
the payment of the 12 per cent, interest, both before and 
after maturity. On the 21st May, 1888, Nealis took posses­
sion of the vessel under his mortgage, and on that day ex­
ecuted a transfer of her to one William Magee, clerk in his 
employ, who, on the same day, re-transferred her to Nealis, 
the express consideration in both cases, I believe, being 
$2,000. In November, 1888, Nealis sold sixteen shares to 
Hugh O’Connor for $600, of which $.300 was paid in cash. 
The schooner was lost in June, 1880, and Nealis from the 
time he took possession in May, 1888, up to the date of her 
loss, thirteen months later, sailed the vessel and had the ex­
clusive management, use and control of her. It seems that 
the mortgage given by Smith has lieen cancelled, and thP 
plaintiff has filed this bill to redeem his mortgage, which 
has been assigned by Nealis to the defendant Parker. It 
seems that payments were made from time to time on ac­
count of the mortgage, and that Smith on the 17th May, 
181>o, paid Nealis on account $1,000. When the pleadings 
were read it occurred to me that the matter in dispute was 
merely one of account, and I said that I would send it to a 
referee in the usual way. The parties, however, wished to 
avoid that ex(>ense, and said the principal question on which

1897.

Kennedy 

Nealis el at. 
Barker, J.
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1897. there would be much evidence was the value of the vessel with 
Kennedy which Nealis was to be charged. I then stated that if all 

nealib a mi. other matters were agreed upon I would take evidence on 
nark.r J. that point and decide it myself. Accordingly, the counsel 

for the parties signed and filed in Court the following agree­
ment:—

“Agreement entered into this 7th day of May A.D. 1897, 
between the counsel for all parties in the suit of Patrick 
Kennedy and Hugh Nealis et at. It is admitted that there 
was due and owing to Hugh Nealis on the 7th day of August 
A.D. 188(1, the sum of $2,550. That the only amount he has 
received from the defendants, or either of them, since that 
date is the payment by George Smith of $1,000. That there 
is to be no other item or items in the account, except either 
the value of the vessel at the time His Honour may deter­
mine, or the amount of insurance collected and any moneys 
received from O'Connor on account of purchase, or from 
insurance on O'Connor's interest. The question of interest 
to be left to the Court to be settled on the contracts of the 
parties and fhe law.”

When the vessel was lost Nealis had an insurance of 
his own interest, from which he realized $885.06, and on one 
O’Connor's interest covering the $1100 unpaid of the pur­
chase money of his shares, from which he realized $563.

1 think the circumstances of this case warrant me in 
holding the defendant Nealis chargeable with the value of 
the vessel at the time he took possession of her in 
May, 1888. It is not pretended that the transfer to Magee 
was a valid exercise of the power of sale. From that time 
until the vessel was lost in June, 1890, Nealis assumed the 
entire use and control of the vessel. He was running her, 
as he says at a loss; he made but little effort to sell her; did 
not advertise her for sale, and kept her for that long time 
subject to deterioration from age, and when the market for 
that kind of vessel seemed on the decline. In view of the prin­
ciples laid down in Marriott v. Anchor Reversionary Co. (7), 
I think Nealis has rendered himself chargeable with the fair 
value of the vessel at the time lie took possession in May, 
1888. In so holding I am not differing from Nealis’ own

(7) 3 De G. F. A J. 177.
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idea of his liability, for in the two statements of his claim 
which he rendered he charged himself with a sum as the value 
of the schooner, and which he placed to the credit of this 
mortgage transaction. I think $2,400 is a fair value of the 
vessel at that time. This is at the rate paid by O'Connor 
for his lfi shares, and is within the figures given by Elkin 
and others who knew all about this vessel, and whose com­
petency to judge of her value all parties admitted. On this
basis the account would stand thus:
Aug. 7, 1886. To amount due as per agreement. $2,550 00 

“ interest thereon to 7th Nov.,
1886, when the $2,550 became
due, at 12 per cent................ 76 50

“ interest on $1,500 from 7th 
Nov., 1886, to 1st Fell., 1887,
at 12 per cent.......................... 42 00

“ interest on $1,050 from 7th 
Nov., 1886, to 1st Feb., 1887,
at 6 per cent........................... 14 70

“ interest on $2,000 from 1st 
Feb., 1887 to May 21st, 1888, 
when Xealis took possession,
at 12 per cent......................... 312 32

“ interest on $550 for same
period, at 6 per cent........... .. 42 94

$3,038 46
May 21, 1888. By vessel .................................. 2,400 00

$638 46
To interest on $638.46 from May 21st, 1888, to 

May 17th, 1890, at 6 per cent........................... 76 60

$715 06
May 17, 1890. By cash from Smith..................  $1,000 00

284 94
Interest on $284.94 from May 17, 1890, to July 

17, 1897, at 6 per cent....................................... 122 47

Due mortgagors, July 17, 1897 .................. 407 41
This balance I find due from Neal is, including interest 

to the 17th of July last.

1897.

Kennedy 
Xealis et al. 

Barker, J.
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1 was asked liy the counsel for the plaintiff and the de­
fendant Smith also to state the account between them; and 
the defendant Smith claimed the benefit of this security for 
any balance due him. 1 thought I might do so without com­
plicating the matters in dispute, hut even if I could, in a 
suit like this, determine questions between the plaintiff and 
Smith, the pleadings raise no such questions. In Smith's 
answer he does not claim any account between him and the 
plaintiff, or that there is a balance due him by the plaintiff 
for which he would be entitled to have the plaintiff’s mort­
gage as a security. It is by no means clear that he would lie 
entitled to it under any circumstances, hut me pleadings 
make no such claim. There seems no trouble in making 
up the account between Smith and tile plaintiff as to this 
$1,000 paid by Smith after it is once determined what the 
amount due Nealis was at the time the $1,000 was paid, for 
Smith seems only to have been responsible for one-quarter of 
that sum. There is evidently enough due Smith by the 
plaintiff on this transaction to more than absorb this balance 
of $407.41, which I shall, therefore, order to be paid to him 
on account.

The defendant Nealis must, 1 think, pay the plaintiff's 
costs: Harlow v. Gains (8).

There will, therefore, lie a decree declaring the mortgage 
from the plaintiff to Nealis to be fully paid, and that it lie 
given up and the defendant be ordered to cancel the same. 
Declare that there was on the 17th July, 1897, due the plain­
tiff and defendant Smith by Nealis tile sum of $407.41 for 
amount overpaid on the mortgage by them on the “ Grey 
Parrot,” and order that he pay that sum with further interest 
to defendant Smith.

Plaintiff's costs to be paid by defendant Nealis.*

(ft) 23 Beav. 244.
• See Rennie v. Bloc*, 26 Can. 8. C. B. 356-Rep.
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In re TAYLOR, an Infant.
Infant—Teitamentary guardian—Truiteei—Conitruction of will—Education 

of infant.

A testator bequeathed his estate to trustees, and directed them out 
of their investments of the same to aet apart £1,000 “ to be used 
by them for the pur|a>ae of eduentiug and giving a profession to 
my son, providing he has not already Wen educated and 
received a profession.” He then directed the trustees to use 
and apply one-half of the income of the residue of the estate, ns 
far a a deemed necessary, for the maintenance and support of 
the said son. and that upon his arriving at the age of 25 years 
one-half of the estate with all accumulations thereon should lie 
given to him absolutely. The testator left him surviving his wife, 
the mother of the son mentioned in the will, and the said son. 
an infant of alsuit nine years of age. On an application by the 
mother of the infant to be appointed guardian of his person:— 

Held, that the trustees were not appointed by the will guardians of 
the person of the infant; that the application should be granted, 
and that the mother as such guardian had the power, subject 
to the order of the Court, of selecting the school at which the 
infant should tic educated.

The facts fully appear in the judgment of the Court.

Argument was heard October 19, 1897.

IV. Pugtley, Q.C., and 0. G. Hurl, for the petitioner:—
The mother is the natural guardian of the infant, and 

has a paramount right to be appointed guardian unless the 
father has indicated a clearly expressed intention to the con­
trary in his will. This intention cannot be found here, and 
it will not be allowed to rest on mere inference. The clauses 
in the will relied on to support the contention that the 
trustees are created guardians, merely indicate the use to 
which the infant’s share of the estate is to he put, and are 
not words of appointment. See Bedell v. Contlahle (1) ; Re 
Xorbury (2).

A. 0. Earle, Q.C., and C. J. Cotter, for the trustees:—
It is submitted that the father has constituted the trus­

tees guardians of the infant. The money for the infant’s 
maintenance and education is to be spent by them, and, con-

1897.
on,Mr H.

(1) V.ugh. 184. (2) I R. 9 Eq. 184
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In re Tayloh, 
an Infant.

Barker, J.

scqucntly, hi* education mu*t have liccn confided to them. 
If slit'll is not the case their duties as trustees arc reduced to 
meeting the expenses incurred by the guardian in the ex­
ercise of a discretion which they cannot superintend, or con­
trol. This was not the testator's intention. The sum set 
apart for the infant's education is to tie “ used ” by the trus­
tees, a power only intelligible upon the sup)msition that they 
were the infant's guardians.

1897. October 2fi. Barker, J.:—
Two applications were made to me in this matter, which 

for convenience sake were argued together, and which I shall 
now dispose of. The first one is an application to have Mar­
garet G. Taylor, the infant's mother, appointed guardian of 
his jierson and estate during his minority. It ap|>eare by the 
petition on which that application is based that Byron Gor­
don Taylor, the infant’s father, died on the 1st of October, 
1895, leaving him surviving this infant child, who is now 
nine years of age, and the widow, who now asks to be ap­
pointed guardian. Mr. Taylor left an estate consisting of 
personal property amounting to some $(10,000, which at pre­
sent is yielding un annual income of about $1,800. lie left 
a will which is dated ,7 une 3, .1895, and was executed in Lon­
don, England, where he then resided, and where he continued 
to reside up to the time of his death. By this will the tes­
tator appointed as his executors and the trustees of his estate 
his father, Charles S. Taylor, of St. John: George K. Mc- 
Iaiod, of the same place, but who now resides in New York, 
and his brother-in-law, George Otty Dickson Otty, of Hamp­
ton, in this Province. On the testator's death these three 
gentlemen proved the will, and undertook the execution of 
the trusts of the will. The two sections in the will which 
give rise to the difference between the trustees and Mrs. Tay­
lor are the second and third, which read as follows:—

“ 2. And I hereby will and bequeath all my estate, real 
and personal (of which I may die ]*>ssessed), to my said ex­
ecutors and trustees for the following purposes :—That 
they shall, in the first place, convert all property into cash 
within one year from the date of my death, and, after the 
payment of my just debts, shall invest the remainder in safe 
interest-paying investments, and out of such investments I
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direct that the sum of one thousand pounds (£1,000), or the 1897. 
equivalent thereof, he set apart and used by my said execu- /* r« Tatlo», 
tors and trustees for the purpose of educating and giving a an ^?nf* 
profession to my son, Gordon Winslow Taylor, providing he Barker’ J‘ 
has not already l>een educated and received a profession.”

“ 3. And I further direct my said executors and trustees 
to use and apply the residue of my estate as follows:—One- 
half (£) of all income, revenues and interest thereof to be 
paid to my wife, Margaret Georgina Taylor, annually for her 
maintenance and support, while she remains my widow, and 
the balance or remaining one-half ($) of all such income, 
revenues and interest to be used (as far as deemed necessary) 
for the maintenance and support of my said son, Gordon 
Winslow Taylor, and upon his arriving at the age of twenty- 
five (25) years one-half (|) of all my estate, with all accumu­
lations on said one-half (£) to be given to him absolutely.”

The will contains various provisions as to the disposal 
of the income and corpus of the estate in various contin­
gencies which might arise, such as the death or re-marriage 
of the widow, and the death of the infant, but in no case is 
the infant's share of the corpus of the property to be paid 
to him until he arrives at the age of 25 years.

1 directed notice of this application to be given to the 
trustees, and on the day appointed for the hearing a petition 
was presented to me by Taylor and Mcljcod, two of the trus­
tees, intituled in a suit wherein the infant, by Hugh II.
Hansard, his next friend, is plaintiff, and the three trustees 
are defendants. In this petition it is stated that differences 
have arisen lwtwecn these two trustees and the infant's 
mother in reference to the education of the infant—the 
mother claiming that she has the entire control and manage­
ment of the education of the infant, including the right to 
select the schools at which he shall be educated, and that- 
the trustees' duties are simply to j»ay the bills out of the 
moneys in their hands for that purpose. This application 
comes before me in a somewhat informal manner, as the 
trustees by their application not only ask that the infant bo 
declared a ward of Court, but ask for the opinion, advice and 
direction of this Court, and for a declaration of their rights, 
duties and liabilities. I do not feel called upon to give my
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1897.
In re Taylob, 

an Infant.

opinion on an application so general in its nature as this, as 
to the duties or powers of the trustees, except so far as that 
question is involved in the motion for the appointment of 
the guardian.

It is admitted that Mrs. Taylor, as the infant's mother, 
is his natural guardian, and as to her fitness for the jiosition 
of guardian no question is raised. In fact, that is vouched 
for by several prominent persons, who have made affidavits 
in support of the motion. The argument, as I understand 
it, is that the clauses which I have quoted from the will 
create the executors and trustees testamentary guardians of 
the infant, thus giving them the entire control as to his edu­
cation, to the exclusion of his mother, except so far as they 
may choose to yield to her wishes. Counsel did not claim 
for the trustees a right to the infant's custody, hut did go 
so far as to claim for them the right to dictate to the infant 
what profession he should eventually choose, and what school 
he should attend in the meantime. Testamentary guard­
ians, however, stand in the place of the father, and have an 
absolute right to the custody of the infant : In re 
Andrews (3) ; Talbot v. Shrewsbury (4); Arno/I v. Biens- 
ilale (5).

While, therefore, as in other matters involved in the 
construction of wills, it is a question of intention whether 
by the words used testamentary guardians are appointed, I 
can find no case, and certainly none was cited, where the 
mere conveyance of projwrty in trust for the benefit of in­
fants, as here, was ever held to constitute the trustees testa­
mentary guardians. On the contrary, the books are full of 
cases where the words used in the instrument creating the 
trust are substantially the same as those used by the testator, 
where no such construction seems ever to have been sug­
gested. Testamentary guardianship ceases when the infant 
attains his majority, while the trusts in this will for the 
licnefit of this infant continue until he reaches twenty-five 
years of age, a circumstance altogether opposed to the idea 
contended for by these trustees. I had not a doubt on the 
argument after reading this will, and after considering what 

W L. R. 8 Q. B. 138. (4) 4 M. * C. 678.
(8) « Rim. 887.
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was advanced on the argument, 1 have not a doubt now, as 1897. 
to the true construction of this will, and that is, that beyond 1titii-h. 
executing their trust in applying the moneys in their hands 
in the ordinary way for the benefit of the infant, these trus- Hnrktr J- 
tees have no control over him at all. More than this, though 
it is unnecessary to decide this point, 1 should have thought 
it quite right without any order for these trustees to have 
Iiaid to Mrs. Taylor, as the mother and natural guardian of 
this infant, a reasonable sum for his maintenance and educa­
tion out of funds in their hands held in trust for that pur­
pose. It is simply a question as to whether such a charge 
should lie allowed as proper when the trustees came to pass 
their accounts. Of course it is a prudent course in such 
cases to have the allowance fixed by the Court, and when fixed 
the trustees discharge their duties and apply the amount to 
the maintenance and education of the infant by paying it 
to the guardian, who is always under the control of the Court, 
and has ample power to remove her in case she should fail 
in properly discharging her duty to the infant. Subject also 
to this controlling ]lower of this Court over its ap|Miinted 
guardian, and, therefore, in a sense one of its officers: II'elle*- 
ley v. W tilt sky (6) the guardian has the power of selecting 
the school at which the infant is to be educated: Hall v.
Hall (7). And though it may Ik* wise and prudent in such 
a case for the mother, though ap|Kiinted sole guardian, to 
consult with the trustees and get the benefit of their judg­
ment in such matters, she is, in my view, under no legal obli­
gation whatever to do so. This Court recognizes extensive 
powers and a wide discretion in guardians as to the education 
and maintenance of infants under their charge, always re­
membering that the Court is all-powerful to correct abuses, 
and see that the ward’s interests are fully protected. In 
He Lof (house (8), where there was a maintenance clause in a 
will for the benefit of infants there was no question as to 
the sum being paid to the father as the natural guardian.
And in He Wells (9), where the language creating the trust 
was in substance the same as in this case, the infant’s aunt was

(6) 2 R. <t M. 0311.
(7) 8 Atk. 721.

VOL. I. X.B.R.R.—32

(8> 29 Ch. D. 921. 
(9) 43 Ch. D. 281
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18117. appointed guardian of the person and the money for his 
/*rrtayloh, maintenance ordered to Ijc paid by the trustees to her.

1 shall follow these eases, and appoint Mrs. Taylor 
Barker, J. guardian of the jterson only. Î do this because the infant 

has no estate except that held by the trustees, and any 
amount paid to the guardian for his support or education will 
be dispensed by her for that pur|M>se: Joilrell v. Jodrell (10) ; 
Hrownr v. Pauli (11),

Order, that Margeret (i. Taylor Ik* appointed guardian 
of the |H*rson of the infant during his minority, or until 
further order. Costs of (totitinn to come out of income of 
infant, to In* paid by trustees.

Reserve trustees* costs until action is disposed of.

1897 THE MUTUAL LIFE ASSURANCE COMPANY OF 
NEW YORK v ANDERSON * i il

Life insurance—Assignment - Wager Policy—Fraud—Pleading—Failure to 
prove fraud—Dismissal of hill—Costs—Suit made necessary by defen­
dant's conduct—Terms of relief with respect to assignee of life insurance 
policy on the same being set aside.

A |K>licy of life iusuranev in the plaintiffs' company was taken out 
by the assured after it had been represented to him by the plain­
tiffs’ agent that he could raise money u|H>n it from the defendant 
by selling the |ndicy to him. and the policy was taken out by the 
assured for that purpoge. At the time the assured was too poor 
to pay the premium and was unable to carry the policy. Imme­
diately U|H>n the policy being issued it was ‘ assigned to the 
defendant for a small sum, and the defendant paid the original 
and subm-queut premiums. In a suit to set aside the |H>lioy as a 
wager policy, and void as against the plaintiffs, the assured in his 
evidence stated that when he assigned the |>olicy he ex|»ected to 
redeem it, and carry it for his own Itcnotit:

Held, that the policy was not a wagering |N>licy.
A policy ol life insurance in the plaintiffs' company, obtained by the 

fraudulent misrepresentation of the assured, was assigned by 
him to the defendant. Learning of the fraud the plaintiffs' agent 
charged the defendant with being a party to it. but, u|mui the de­
fendant denying it, withdrew the charge, and askinl that the 
policy be surrendered, offering to pay the defendant whatever 
money he had laid out in connection with it. This offer the 
defendant refused, as also a similar offer subsequently made in 
a more formal manner. In a suit to set the policy aside, ftie

(10) 14 Beav. 897. (11) 1 Sim. N. P. 92.
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nsBUrvil nml the itcfcmlant were cKarged with hnving procured it 
by fraud, but the evidence at the hearing fuiletf to establish the 
charge with respect to the defendant:

Held, that the bill should be dismissed us against the defendant witff 
respect to the charge of fraud, but without costs, as the suit had 
been made necessary by his refusal of the plaintiffs' offer.

If a charge of fraud as a ground of relief is made by u bill, and is 
not established by the evidence, and another case for relief is 
also made by the bill which is established, so much only of the 
bill as relates to the charge of fraud is to Ik» dismissed, and 
relief may be given ii|h»ii the other part of the case.

While a general allegation of fraud, without stating the acts which 
constitute it. is laid pleading, it was held that fraud was sufll- 
ciently pleaded in a bill to set aside a policy of life insurance 
which set forth representations math* by the assured as to his 
health, and alleged that they were false and fraudulent to the 
knowledge of the assignee of the policy.

Terms of relief considered with respect to an assignee of a policy 
of life Insurance, in a successful suit by the insurers to set 
tIn1 same aside on the ground of fraud by the assured in pro­
curing the policy.

18Ü7.
Thk MVTl - ai«

Nkw Yuan 

Andkbron

The plaintiffs issued to the defendant William L. Ander­
son three several policies of insurance on his life, dated 
March 2îth, 1893, for $1,00(1 each, and which he immedi­
ately assigned to the defendant L. Wesley McCann. The 
suit was brought to have the policies delivered up to be can­
celled on the ground of fraudulent misrepresentation by 
Anderson as to his health, anil fraud and conspiracy by both 
defendants in procuring the (Kilicies, and also on the ground 
that the " ies were wager policies. The facts are so fully 
stated in the judgment of the Court that it is unnecessary 
to refer to them here beyond referring to certain of the alle­
gations in the bill of complaint. By the eighth paragraph 
of the bill the plaintiffs complained that after the issue and 
delivery of the policies they learned that the defendants and 
the soliciting agent of the plaintiffs had conspired together to 
deceive and defraud the plaintiffs, and by falsehood, conceal­
ment, misrepresentation and fraud had fraudulently induced 
the plaintiffs to enter into the contracts of insurance, and to 
issue the said |Kilicies. By the ninth paragraph the plain­
tiffs complained that in making application for the said in­
surance the defendant Anderson was acting at the in­
stance and request of the defendant McCann, and for the 
sole benefit of the latter and with the fraudulent understand­
ing and agreement that the premiums of insurance would lie 
paid by him, and that the policies when effected would be

4
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1897. assigned to him, arid that he would thereafter continue to 
tmTmütüÂl l>ay the annual premiums, and the plaintiffs alleged and 

charged that the defendant McCann had no legal insurable 
nkw yoh* interegt jn the life of the defendant Anderson, and that the 
AXrt<5T"N policies were wagering policies and void in law. By the 

tenth paragraph the plaintiffs complained that the state­
ments and representations made by the defendant Anderson 
in his application for the said insurance as to the state of his 
health were false and fraudulent to the knowledge of both of 
the defendants, and were made falsely and fraudulently to 
induce the plaintiffs to issue the policies. By the eleventh 
paragraph the plaintiffs complained that the assignments of 
the policies by Anderson to McCann were made in further­
ance of the said fraudulent and illegal designs of the de­
fendants. By the twelfth paragraph the plaintiffs com­
plained that the certificate of the health of the defendant 
Anderson was obtained for the said fraudulent purpose, and 
was false to the knowledge of both the defendants. In con­
clusion the hill charged that the policies were wagering 
policies, ami had been procured by the falsehood, fraud, con- 
cealment, and misrepresentation of the defendants. 

Argument was heard July 9, 10, 1897.
IV. H. Chandler, for the*defendant McCann:—
The bill charges the defendants with fraud, but the cir­

cumstances constituting the fraud are not stated. Fraud is 
a conclusion of law, and it is not sufficient to allege it unless 
the facts upon which the charge is based are s|»cciticully 
|minted out. Sec Gilbert v. Lewi* (1). In Wallingford v. 
Mutual Society (2), Karl Selborne expressed the rule to be 
that general allegations, however strong might be the words 
in which they were stated, were insufficient to amount to an 
averment of fraud of which any Court ought to take notice. 
The bill is bud for multifariousness. It charges conspiracy, 
concealment and misrepresentation, and that the policies 
are wagering policies. These are all distinct and indepen­
dent grounds of relief, and any one of them would be suffi­
cient for the plaintiffs to rest their case upon. The effect of 
including several grounds of relief is to make it impossible 
to assign the relief granted to any one of them. Sec Hill v. 

(1) 1 De O. J. A 8. 87. (2) 5 App. Cae. 697.
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(treat Northern Railway Co. (3). Plaintiffs’ case is founded 
upon fraud, but the evidence has failed to sustain the allega­
tion as against the defendant McCann. Consequently, no re­
lief can be granted, so far as he is concerned, and he is 
entitled to have the bill dismissed as against himself with 
costs. See Wilde v. Gibson (4); Marshall v. S hidden (5); Luff 
v. Lord (ti); London Chartered Bank of Australia v. I*em- 
priere (7); New Brunswick and Canada Railway and Land 
Co. v. Conybeare (8). If it is contended that relief is sought 
on grounds other than fraud, it is submitted that fraud is 
indissolubly connected with every part of the case, and that, 
therefore, no relief can be given. See per Lord Cottenham 
in Archbold v. Commissioners of Bequests (9) ; Price v. Berr- 
ington (10) ; Hickson v. Lombard (11) ; Story Kq. PI. (12). 
In any event so much of the bill as contains the unfounded 
charges of fraud should be dismissed with costs: Archbold 
v. Commissioners of Bequests (13); Hilliard v. Eiffe (14); 
Thomson v. Eastwood (15),

IV. Puystey, Q.C., and A. G. Blair, ;>., for the plain­
tiffs :—

We are not bound to establish the existence of fraud 
lieyond a reasonable doubt :Ætna Insurance Co. v. John­
son (16); Kane v. Hibernia Insurance Co. (17). But even 
in the absence of fraud on the part of McCann, the policies 
must be set aside as against him. The innocent assignee of 
a policy of insurance procured by fraud takes no better title 
than his assignor had, and may be met by all the defences 
the insurers would be entitled to raise against the assignor: 
Dormay v. Borrodaile (18); British Equitable Insurance Co. 
v. Great Western Railway Co. (19) ; Leferre v. Boyle (20) ; 
Porter on Insurance, 304. The policies are void as wagering

(3) 18 Jur. 685.
(4) 1 H. L. Cat. 003. 
mi M Jnr. KM.
6) h Jar N 8 01 

(7 L B i P C
(5) « H L Oae. 71». 
(9) S H. L. Oae 110,

(10) f M u N a (. 188
(11) L, R. 1 II. L. 8J4

(13) 8. 253 (fi).
(10) •-> H L Oaa M0
(14) L. K. 7 U. L. 39.
(15) 2 App. Cat. 215.
(10 11 Un. Bap MS.
.it. SS Un. Bap SSI.
(18) 10 Beav. 335.
(19) 38 L. J. Ch. (N. 8.) 814. 
(SO) .1 8 A A4. >77.
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policies. See the Gambling Act, 14 Geo. III. c. 48; Porter 
on Insurance, 3(1 ; Vezina v. New York Life Insurance 
Co. (21). At the time of Anderson’s application for the poli­
cies it was agreed between him and McCann that the policies 
should be assigned absolutely to the latter in consideration 
of his paying the premiums and a sum of money to Ander­
son. Anderson never had any legal interest in the policies. 
His application was not a bona fide one. It was not intended 
that the insurance should be for his benefit. Nor had Mc­
Cann any interest in the life insured. It was purely a wager­
ing transaction. Conceding that the charges of fraud are not 
proven against McCann the suit itself does not fail. It is 
merely a question of costs: Reynell v. Sprye (22); Hirst v. 
Brown (23). The plaintiffs do not ground their whole case 
upon fraud. Other grounds of relief are stated upon which 
the plaintiffs are entitled to succeed, though so much of the 
hill as relates to the case of fraud may he dismissed: Parr 
v. Jewell (24); Es pc y v. Lake (25).

1897. August 17. Barker, J. :—
This suit was brought to compel the surrender and can­

cellation of three policies of insurance numbered 546995, 
546997, and 546999, for $1,000 each, issued by the plaintiffs 
on the life of the defendant Anderson and assigned by him 
to McCann, the other defendant. It is alleged that these 
policies were obtained by fraudulent misrepresentations on 
the part of Anderson, and that McCann was either a party to 
this fraud or else that the “ is themselves, though nomi­
nally for the benefit of Anderson, were, in fact, wager poli­
cies, and really for the benefit of McCann. The application 
for the insurance is dated March 18, 1893, at Moncton, where 
Anderson resided. He was then in the 27th year of his age, 
having been horn August 27, 1866. He was examined by 
Dr. Boss, the plaintiffs’ medical officer at Moncton, and on 
his certificate the risk was accepted and the policies issued on 
the 27th March, 1893, the annual premiums on which were 
$24.30 each, or $72.90 in all. The policies contain a stipu­
lation that after two years from their date they become ab-

(21) 6 Can. 8. C. R. 30. (23) 8 Jar. N. 8. 602.
(22) 1 De O. M. Jt O. 111. 660. (24) 1 K. A J. 671.

(25) 10 Hare. 252.

7
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solutely incontestable, provided the premiums have been 
paid and the requirements as to age and military or naval 
service have been observed. This suit was commenced shortly 
before the expiration of the two years. The policies were 
forwarded to Me Alpine, the plaintiffs’ soliciting agent, who 
had procured this insurance, for delivery to Anderson on 
receipt of the premiums. By a regulation of the company, 
where the original premium is not paid within a specified 
time from the date of the medical examination, a further 
certificate of health is required before the insurance will be 
completed by delivery of the policy and acceptance of the 
premium.

Anderson was a printer; a man of practically no means 
whatever, altogether unable to carry these policies; in fact 
unable to pay the original premiums. Before the insurance 
had been completed, the defendant McCann had either agreed 
to buy the policies from Anderson for $25, or advance that 
sum, but also to pay the original premiums; and he did, in 
pursuance of this arrangement, procure from Anderson as­
signments of these policies on the 11th day of April, 1893, 
though the premiums were not actually paid to McAlpine 
until some time after that—the precise time is not very clear. 
In consequence of the delay in payment of the premiums, a 
further certificate of health became necessary under the rule 
I have mentioned. This was given on the 12th July, 1893, 
though the evidence shows that McAlpine gave the policies 
to McCann some time before that.

The defendant Anderson put in an answer, but did not 
appear at the hearing. He was examined as a witness, and 
from his own admission it is abundantly clear that in order 
to procure the insurance he purposely deceived the plaintiffs 
by his answers to questions in his application in reference 
to his health and other material matters. That the policy 
must, therefore, be cancelled, I have no doubt; in fact, this 
much was conceded on all hands; for McCann, as assignee, 
could have no better right in reference to a policy procured 
by the fraud of the assured than the assured himself could: 
Jiritish Equitable Insurance Co. v. Great Western Railway 
Co. (26).
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(26) 88 L. J. Ch. (N. 8.) 814.
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The main question for decision, and in fact the only one 
upon which there was any argument, is as to the terms of the 
decree so far as it relates to the defendant McCann. The 
hill not only charges Anderson with fraud in procuring the 
insurance, but also charges McCann with being a party to 
the fraud. It also alleges that the policy was a wager policy, 
and made really for the benefit of McCann. Though these 
last two questions are distinct in character, the evidence 
which bears upon them is of such a nature as to render it 
necessary to discuss them together. In the case of Vezina 
v. New York Life Insurance Co. (27), a case similar in 
many of its facts to this, the Court held that when a party 
bona fide applies for and obtains a policy of insurance on his 
own life, and for his own benefit, the insurance is good, 
though he may do it with the intention of assigning it to a 
third person who is to pay the premium. In North American 
Life Assurance Co v. Craig en (28), a case where a bill 
had been filed to set aside a policy solely on the ground 
that it was a wager policy, it was held in accordance 
with many cases there cited, that in the absence of any col­
lusion between the assured and his assignee the policy was 
good if bona fide made for the benefit of the assured. Strong, 
•1., says: “ Of course, if it is made to appear by evidence that 
the undertaking of the person whose life is assured to pay 
the premiums is colourable, and that the premiums are in re­
ality to be paid by a third person who has no insurable in­
terest in the life and who is to have the benefit of the insur­
ance, the policy will be a wager policy, and so within the 
statute and void.” Substantially the same direction was 
given to the jury by Lord Ahinger in 1835 in the case of 
Wainewright v. liland (29), and although that case eventually 
went off on another point (30) the accuracy of the direction 
was not seriously questioned.

Anderson’s account of this transaction is that he and 
one McDougall were about starting a newspaper or some 
printing business for which they needed money; that in 
March, 1893, McAlpine came to them and proposed insurance 
to them, saying that it was a good scheme to raise money,

(27) 6 Can. 8. C. R. 30. (19) 1 M. A R. 481.
(28) 13 Can. 8. C. R. 278. (30) 1 M. A W. 82.
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iiml if they needed money in starting, it would be a good 
scheme to take out $1,000 each oil their lives and sell the 
policies. Anderson said that he had been sick, and he did 
not think he would pass the medical examination, to which 
McAlpine replied, “ that was for the doctor to decide, and 
that it would not cost him anything to be examined, as the 
company paid the examiner’s fee.” McDougall and Ander­
son then talked the matter over, and in a day or two they 
both went to l)r. Ross for examination as applicants for in­
surance. Before going, however, McDougall informed An­
derson that McCann would buy the policies for $25 each; 
that is, his and McDougall's, as Anderson did not know until 
long afterwards that his application was for more than one 
policy of $1,000. lie also told Anderson that McCann was 
to take the policy when it arrived ami pay the premium ; 
and Anderson says that the insurance was effected with that 
object in view and for that purpose. McCann paid Ander­
son the $25 in two payments of $10 and $15, the last of 
which was made May 29, 1893. Anderson never saw the 
policies or had them in his possession. Previous to this 
transaction Anderson and McCann were strangers to one 
another, and it does not appear that, except what took place 
when McCann got the assignment of the policies, and xvhicli 
is not of much importance, Anderson and McCann had any 
direct communication in reference to this transaction at all— 
what was said was to others and chiefly to McDougall. His ac­
count of what took place is this: In March, 1893, McCann 
with whom he was on friendly terms at the time, came to his 
office, and the first talk about this insurance was with 
him, and that it was this: “ I had a conversation one day 
with him about some financial matters, and lie told me a 
good way would be to insure my life, and I could use it. I 
could raise money on it, and he said he knew people who had 
often done that, and he told me if 1 would get my life in­
sured he would take it; he would raise me some money on it, 
and that passsed on, and I think probably I might have 
spoken to him afterwards about it. And in a few days after­
wards McAlpine called at my office. He asked me if McCann 
had been speaking to me about making an application for 
insurance. I said he was.” At another part of his evidence 
McDougall says that he did not recollect the conversation
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between him ami Anderson, but he thinks he told him $55 
and not $25 as the sum Me Vann would give, and he also 
says that McCann was the first person who spoke to him about 
the insurance, and lie added: “ You might ask Anderson, 
too; you might both get insured, it would be a good specula­
tion; and 1 spoke to Anderson about it.” On his re-examina­
tion McDougall said: “ He (i.c., McCann) spoke to me about 
Anderson; he asked me how Anderson’s health was. and 1 
told him that he was not very well, and he said it would be a 
good thing for him to insure, and he asked me who was the 
physician for his family, and 1 told him Dr. E. It. Chandler. 
And he said it was the best thing, that Anderson ought to 
insure, and he said it would be a good thing for him to have 
if he was sick or got sick; and he said life insurance was 
negotiable any time, and that he would take Anderson's 
policy, and do the right thing.” This conversation Mc­
Dougall says took place before they made their application, 
and that it was in consequence of what McCann said that 
he spoke to Anderson. McCann’s account of the matter 
differs widely from that of McDougall. He says that Mc­
Dougall was constantly borrowing or trying to borrow money 
from him—small amounts from 25 cents up—or to use his 
own . expression, was constantly “ humming at him for 
money ” ; that the first conversation they had as to insurance 
took place in the street, when McDougall asked for a loan of 
$50 with which to make a payment for some type, and he 
asked him what security he had to give, and he then replied 
that he and Anderson were going to take out some insurance, 
and he wanted to know if he would buy their policies, to 
which he says he probably replied that he would assist him. 
He says that was all the conversation on the subject at that 
time, but that they had several conversations on the subject; 
sometimes on the street, sometimes in a barber’s shop, and at 
other times in other places, though he does not state what 
these conversations were. On one occasion about a month 
after the first conversation, McCann says that McDougall 
came to his office and said that Anderson’s policy had come, 
and he then wanted $25, one-half of what he first asked for. 
He says that there was no understanding as to the amount 
of insurance to be effected, and that he did not know the
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amount of Anderson’s insurance until his policies arrived, 
and were in Me Alpine’s possession. He then sap that it 
was agreed that he was to pay $25 to McDougall for his policy 
for $1,000, and a like sum to Anderson for his policies for 
$3,000. McCann hud the policies assigned to him; lie paid 
Anderson his $25, took the policies and paid the premiums. 
He altogether denies the truth of the other statements of 
McDougall. This part of the case, therefore, rests upon the 
evidence of McDougall, contradicted as it is by McCann, for 
admittedly Anderson had no direct communication with 
McCann until the time when the policies were assigned. As 
to the charges of fraud against MeCann, I think the evidence 
fails in sustaining them, however suspicious some of the cir­
cumstances may he. He does not seem to have known any­
thing about Anderson before this, either as to his health or 
his circumstances; they were practically strangers to each 
other; and I cannot see anything in what took place, or in 
the surrounding circumstances which could fairly bring home 
to McCann a knowledge that Anderson’s life was not a good 
risk, or anything—except the mere fact that he was in want 
of money—which would be likely to lead one to suspect 
fraudulent practices in procuring the insurance. It is true 
that there are some expressions of McDougall—rather infer­
ences than anything more—which, if true, might lead one 
to think McCann knew all that was going on. Hut mere in­
ferences ought not to have much weight as proof of a charge 
of fraud, especially where they come from a witness discredit­
ed by his admittedly untruthful statements made to the 
plaintiffs for the purpose of securing an insurance from 
them on his life.

I have also, after much .consideration and with some 
considerable doubt, arrived at the conclusion that the evi­
dence fails in supjmrting the plaintiffs’ contention that these 
policies arc wager policies. As the policies must be set aside 
for other reasons this point is, perhaps, only important as 
bearing upon the question of costs, which I shall dispose of 
on other grounds. Taking McDougall’s statement and Mc­
Cann's together, I think it may be fairly said that the in­
surance was not entered into at McCann’s instance, even 
though he may have suggested to McDougall this as a de-
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able for the purpose of raising the money which Anderson 
then wanted. And a careful consideration of Anderson’s 
own statement leads me to think that in procuring this in­
surance he bad a bona fide intention of benefiting himself 
beyond the of which he was then in immediate want, 
because he seems to have thought that later on he might lie 
able tu return this to McCann, get his policies back and 
carry them for his own benefit, though McCann swears posi­
tively that he bought these les out and out, and that on 
their assignment to him, Anderson ceased to have any inter­
est in them, legal or equitable. This, 1 think, brings the case 
within the reasoning of Vetina v. New York Life Insurance 
Co.y already cited. As to the costs, I have looked carefully 
through the plaintiffs’ bill, and I do not think it open to the 
objections raised against it by Mr. Chandler on the hearing, 
and which he pointed out as bearing upon this question. 
The plaintiffs sought relief first in consequence of the fraud 
practised by Anderson in procuring the insurance. If that 
were proved, then admittedly a decree setting aside the con­
tract must go against both Anderson and McCann. McCann’s 
position as to costs, or as to a return of the premiums, might 
depend upon one of two other grounds: (1) Was he a party 
to this fraud, and (2) was flic policy though free from any 
imputation of fraud in procuring it, void as a wager policy. 
All of these conditions are alleged in the bill to have existed, 
but I know of no rule by which the plaintiffs’ hill is to be 
dismissed or they are deprived of their costs, because they 
only proved one out of two charges of fraud. As to the costs 
incurred by McCann in defending the charge of fraud against 
himself, and in which he has succeeded, under ordinary cir­
cumstances, 1 should give him these costs, but for reasons 
which 1 shall mention later on 1 do not think he is entitled 
to them.

It is true that a general allegation in a bill that a deed 
has been obtained by fraud, without stating the acts which 
constitute the fraud, is bad pleading : Gilbert v. Lewis (31); 
Other v. Smurthwaite (32); Attwood v. Small (33). I think

(31) 1 De G. J. A 8. 80. (32) L. R. 5 Eq. 487.
(83) 6 Cl. A F. 232.

1



NEW BRUNSWICK EQUITY REPORTS. 4771-]

this bill is free from this objection, even on demurrer. In l897- 
the 3rd section the plaintiffs set out the representations made thkmutum. 
liv Anderson upon which the contract of insurance issued; Co. OK

J . .. ... , NKW YOBK.
and in section ID they allege that these representations were 
false and fraudulent to defendant’s knowledge. Now, the ,■> «t 
principal object of the rule is to prevent the defendant be- Barker,J. 
ing surprised by charges of which he has had no notice, and 
against which he is therefore unpre|>ared to defend himself.
That is not the case here. More than this, one of the grounds 
upon which McCann seeks to escape paying the general 
costs of proving the fraud practised upon the plaintiffs by 
Anderson, under whom he claims, is that he has not taken 
the ground that the policies were not fraudulently obtained, 
but simply stood passive as to that point as a defendant with­
out knowledge, information or belief on th'e subject. The 
only doubt I have had is whether I should not make the 
defendant McCann liable for these costs, or at all events some 
of them, because I think the allegations in sections 10 and 
14 of his answer go further than mere discovery.

In Parr v. Je well (34), Wood, V.-C., says: “With re­
spect to the Question of fraud, and as to the dicta of Lord 
Tottenham in Wilde v. Gibran (33), I may observe, first, that 
it is an error to supimsc (and Lord Cottenham himself said 
that he never intended it to be supposed) that if a charge 
of fraud is introduced into a bill which fails, and another 
case is also made by the bill which is established, the bill is 
to be dismissed liecause the charge of fraud fails; but the true 
rule is, that so much of the bill is to be dismissed as relates to 
the charge of fraud, and relief may be given on the other 
part of the case which is established.” See also Glascott v. 
hang (36); Erpey v. Lake (37); Baker v. Bradley (38). There 
is, however, another ground to which I desire especially to 
refer, upon which I think I ought to deprive the defendant 
McCann of his costs. It seems that the plaintiffs were led 
to make inquiries in reference to this insurance and the 
others mentioned in the evidence—that is the McDougall one 
and the Jonah one—by certain newspaper articles publishes! 
in some of the leading newspapers. These articles were not

(84) 1 K. A J. 671. (86) 2 Ph. 810.
(35) 1 H. L. Cae. 605. (87) 10 Hare. 260, and note, p. 205.

(88) 7 DeO. M. A O. 597, at p. 627.
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in evidence, but from McCann’s attitude in reference to 
them it is fair to assume that not only were these insurance 
transactions, which were spoken of as “graveyard insur­
ances," denounced as frauds upon the company, but McCann 
was represented directly or indirectly as being a party to the 
fraud. Some of these articles at all events were written by 
McDougall. No one connected with the plaintiffs had any­
thing to do with any of them. In consequence of the state­
ments in these articles, Johnston, the plaintiffs* general 
agent at Halifax, through whom these policies came to 
McAlpine from the head office at New York, investigated 
the matter, and having satisfied himself that the company 
had been grossly deceived, went to Moncton in order to pro­
cure from McCann a cancellation of all these policies—the 
Anderson, McDougall and Jonah ones—amounting in all to 
$9,000, and for which, as Johnston learned, McCann had 
paid about $40. The first interview between Johnston and 
McCann was somewhat stormy—none the less so because 
Johnston there» and then accused McCann of l>eing a party 
to the fraud. However, a second meeting was arranged to 
take place in presence of Mr. Peters, manager of the Record 
Foundry Co., a gentleman selected by Mr. McCann himself. 
Mr. Peters was produced as a witness, and he tells us that 
Johnston complained of these insurances having been ob­
tained by misrepresentation, hut withdrew all charges of com­
plicity against McCann, and offered to give him a letter to 
that effect for publication if he wished. He also says that 
Johnston told him that Anderson and the others were willing 
to execute a surrender of the policies and he wanted him 
(McCann) to do so, and he would pay him not only the pre­
miums lie had paid and interest, hut also the amount he had 
paid to each one of them for the policies, so as to make him 
whole. There seems to have been some difference as to the 
amount which was then made up by Johnston. What it 
was does not appear, hut Peters says it did not relate to 
either the premiums or the amount paid out for the policies. 
At page 24f> of the evidence, Peters gives the reason as­
signed by McCann at that time for not giving up the poli­
cies. He says: “The reason he refused was because he 
thought he had explained to Johnston there—to use his own 
words as near ns f can—he said, 1 Î would look nice to de-
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liver up these things after what the newspapers have been 1897. 
saying—what a nice position I would he in’; and then thkmvtiai. 
Johnston asked, would a letter from the company about it co.«“' 
to the press he sufficient to put you right, and McCann said EW,- oltk 
it would be according to what kind of a letter it would be.” AN5B^HON 
At another part of his evidence Peters says: The objection Barker, j. 
to giving up the policies to McCann was not to the amount 
offered, but on account of his own position with the public, 
lie said: “ As 1 (Peters) understood and remember it, he 
would not deliver them (the policies) up, as I understood 
McCann at that time, even if the amount were right, on 
account of the jaisition that he would place himself in—in 
fact I am quite positive and I will swear to it, that he said 
that he would rather Ik* cleared or convicted by the Court 
than be cleared or convicted by public opinion.” The in­
terview ended without any settlement being arrived at, but 
McCann was to telegraph Johnston if he would accept the 
proposition, or do anything, but he did not do so. Now 
there can be no doubt that this offer was a perfectly bona 
fide one. Johnston says he had the money there to pay the 
amount which would be coming to McCann. McCann him­
self admits that Johnston’s charge against him was entirely 
withdrawn, and that he (McCann) was an innocent holder of 
these policies, for he even went to the trouble of making a 
memo of this admission in his note book. McCann did not 
then pretend that the policies had not in fact been procured 
by misrepresentation. Tin sole reason which he gave for 
not doing as the plaintiffs wished was that it would prejudice 
him in the eyes of the public. Of course he knew perfectly 
well that the plaintiffs must take proceedings to set these 
three policies aside, and do so within the two-year limit 
fixed by the incontestability clause, which at this time had 
well nigh run off, for the meeting at Peters’ office took place 
in January, 1805. And he may have thought that to one 
engaged as he was in s|K*eiilnting in life insurance policies, 
and who iiad for a trifle of $‘3.r> captured three $1,000 poli­
cies, where the premium was small and the life was uncer­
tain, it might not be bad management to run the risk of an 
equity suit in which he might raise the question of the origi­
nal fraud with such indefiniteness as to enable him to get 
the advantage of a finding one way, and escape the payment
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of costs on a finding the other way. At all events, the plain­
tiffs have been put to this litigation in consequence of the 
conduct of McCann, and, as he says himself, to vindicate 
his character in the eyes of the public. He cannot do this 
and make the plaintiffs pay his costs incurred in doing it. 
Besides all this, before these proceedings were instituted, 
the plaintiffs formally tendered the defendant McCann with 
the premium paid and interest and a deed of cancellation of 
t4ie policies. No objection either to the amount or form of 
the tender has been raised or suggested. In Millint/ton v. Fox 
(dît), liord Tottenham, after alluding to the general rule 
that costs should follow the result, says: “ There is another 
object which the Court must keep in view, namely, to re­
press unnecessary litigation, and to keep litigation within 
those bounds which were essential to enable parties to vindi­
cate and establish their rights,” and accordingly his Lord- 
ship, although he held that the plaintiffs were entitled to 
part at least of the relief they prayed, refused to give them 
the costs of the cause, because it appeared that the defen­
dants had written the plaintiffs a letter offering terms which 
would have rendered the suit unnecessary; which letter his 
Lordship held, as to costs at least, rendered it incumbent 
on the plaintiffs to put to the test whether the defendants 
were sincere in their offer, and not to go on with the suit 
unless they found that they were insincere: Suiter v. Hrad- 
thaw (AO); Bromley v. Smith (41); McAndreir v. Hassell (42). 
It is said that all of this did not justify the plaintiffs tiling a 
hill charging the defendants with fraud after their agent had 
withdrawn it, and .admitted that any such charge was with­
out foundation. In this I agree, and if they had filed a bill 
without such charges I should have given tlrem their costs 
against McCann. As it is, I shall not give either party his 
costs.

I have not thought it necessary to say much in refer­
ence to the unimportant question as to the admissibility of 
the evidence as to the facts and circumstances connected with 
the McDougall and Jonah insurances. I shall deal with that 
point in the observations I shall make in disposing of the

(W) a M. A- c. ssa.
(4(1, 16 Beav. 161.

(41, 16 Beav. M4.
(41) lOJei n - m
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Jonah caw. I have fourni the charge of fraud against 
McCann not sustained by the evidence. My conclusion on 
that point is the same whether I hase it upon all the evidence 
or only upon that to which there was no objection, and 
which related solely to the policies involved in this suit. 1 
confess that with the evidence before me of what actually 
took place at the time in connection with these Anderson 
|H>licies the circumstances of the Jonah case however fraudu­
lent they may have been, did not seem to furnish a very 
safe guide in arriving at McCann’s intention in reference 
to a transaction, which, though similar in character, took 
place a long time Indore and was in no way connected 
with it.

There being therefore no doubt as to the plaintiffs’ 
right to come into this Court to have these policies set aside 
upon grounds not apparent on the face of the instruments 
themselves, the only question is u)>on what terms should this 
lie done. In Daniell’s Cli. Practice (43) the rule is thus laid 
down: “The cases to which allusion is made are those in 
which the Court orders securities to he delivered up or sides 
of reversionary interests to he set aside, liecause the bargain 
has been unconscientious; in these cases, the Court generally 
decrees for the plaintiff upon terms that he shall repay the 
defendant the amount actually advanced or paid by him, 
with interest; and looking upon him as a mortgagee for that 
amount, it formerly treated him as such, by ordering the 
plaintiff to pay him his costs. The Court now, however, 
considers cases of this description to lie analogous to redemp­
tion suits, where the mortgagee resists the right to eedeem; 
and no costs are given on either side; hut if the defendant 
has refused to accept terms which were better than those to 
which the Court considers him entitled, he will lie ordered 
to pay the costs of the suit.” I am not at present prepared 
to hold that in a case like this, the principle that as a matter 
of equity the defendant should lie made whole, includes a 
repayment by the plaintiffs to McCann of the $2."> paid to 
Anderson by McCann, though of course the premium and 
interest must lie paid hack. McCann does not, according to

(4M) 4th Am. ed 1386
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his own account, even stand in the position of having ad­
vanced money on this security—he says he purchased it for 
his own benefit, and he knew when he did so that for any 
fraud practiced in obtaining it, it was liable to be set aside 
within two years from its date. The company, however, 
offered to McCann to pay him that amount ns well as the 
premiums, and I have deprived him of his costs because lie 
did not accept it. I think therefore complete justice will 
be done all parties by declaring these policies void, the 
plaintiffs undertaking to pay the defendant McCann the pre­
miums, the $25 and interest thereon at the rate of 5 per cent.; 
plaintiffs to have their costs against Anderson only—and 
the bill, so far as it charges McCann with the fraud, to be 
dismissed as against him without costs; and there will be a 
decree accordingly.

THE MUTUAL LIFE ASSURANCE COMPANY OF 
NEW YORK v. JONAH et al.

Evidence—Fraudulent intent—Proof of other fraudulent trantaction».

In an action by an Insurance company to set aside a policy of life 
insurance issued by it, on the ground that the policy was procured 
by fraud of the assured and the assignee of the policy, evidence 
is admissible ns bearing upon the fraudulent intent of the assignee 
that in other cases, before as well as after, fie had engaged In 
other transactions of a like character with the same fraudulent

The facts are fully stated in the judgment of the Court. 

Argument was heard July 16, 1897.
H'. I'iu/kUij, Q.C., and A. U. Blnir, jr„ for the plain­

tiffs.
If. If. Cliiiniller, for the defendant McCann.

1897. August 17. Barker, J.:—
This case is similar in its object and character to the one 

against Anders,in just disposed of. The facts are, however, 
different in many im|iortant particulars. On the 2nd of 
May, 1893, the defendant .Tonal, signed an application lo the
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plaintiffs for an insurance on his life for $5,000. A policy 1807. 
issued, dated May 8, 1893, the annual premium on which the Mctuu. 
was $132. The policy was assigned to the defendant Mc- l‘i"; £*' 
Gann, May 30, 1893. lie paid the first premium. He also NBWrYoaK 
paid donah $5 for the assignment. I am relieved in this 
case from all considerations of evidence as to the fraudulent B*rk,r"’’ 
misrepresentations made to this company by the defendant 
donah for the purpose of procuring this insurance, for at the 
hearing, Mr. Gregory, who appeared as counsel for both the 
defendants, frankly admitted that the policy could not pos­
sibly lie upheld.

Before discussing the merits of the case involved in the 
other points, 1 shall refer to the question which arises as to 
the admissibility of evidence of the Anderson insurance and 
assignment to McCann for the purpose of proving a fraudu­
lent intent in McCann as to this donah one. Taylor at page 
351 lays down the rule that in cases where the intent of the 
party is a material fact, evidence of occurrences which took 
place both before and after the principal case, but which have 
a bearing on it is admissible, though apparently collateral 
and foreign to the main subject. In Blake v. Albion Life As­
surance Society (1), Grove, J., in speaking of this rule says:
“ I think that when a person is alleged to be guilty of an 
offence which per »e cannot be brought home to him by prov­
ing his mere act without explaining his animus, purpose, or 
object in doing it, the law permits evidence of other acts 
done by the same person to be given for the purpose of such 
explanation." Of course if the collateral cases of alleged 
fraud are not proved to have been actually fraudulent, the 
evidence, though admissible, becomes immaterial, as it fails 
in proving the fact for which it was offered. In my opinion 
where, as in this case, a defendant is charged with a fraudu­
lent intent in procuring an insurance on the life of some one 
else for his own benefit, it is good evidence as bearing upon <
that intent, that in other cases, before as well as after, he had 
engaged in other transactions of a like character with the 
same fraudulent intent. This present case is, I think, cap­
able of being determined on its own facta without outside

(I) i C. P. D. 04.
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aid. The com4 union at which 1 have arrived hat* been reach­
ed without reference to the Anderson case, or the circum­
stances connected with it.

The evidence shows that the defendant Jonah was 21 
years of age when he made his application in May. 1893; 
that at that time he weighed 105 lbs.; that he had never been 
able to do anything like hard work; that for nearly all his 
life he had been subject to frequent expectorations indicative 
of pulmonary or catarrhal affection of some kind, and that 
of late years these expectorations had become more frequent 
and more offensive. At the hearing Jonah said in his evi­
dence that he then weighed 85 lbs. From his manner and 
appearance at that time I should think a less likely subject 
for life insurance could scarcely be found out of bed. The de­
fendant McCann had known Jonah all his life; they had lived 
as near neighbours in Graves* Settlement, in Kings county, 
not far from Petiteodiae, and beyond all question McCann 
knew all about Jonah’s condition, physical and otherwise. 
Although Jonah describes himself in his application as a car­
penter, the evidence shows that he knew nothing more about 
that trade than any young man of his age would pick up in 
the ordinary mending and repairing going on about a farm­
house and ] ire mi ses. And as to his ability, present or future, 
for paying the $132 premium, much less keeping the policy 
alive afterwards, he seemingly had none, lie was then in 
an uncertain employment in Moncton at a salary of $50 a 
year, trying to learn carriage building, an experiment which 
he abandoned in six weeks. 1 should say from the evidence 
that lie never earned $132 in his lifetime. The carriage 
builder with whom Jonah engaged in 1893 occupied premises 
adjoining very near to McCann’s office. Jonah had ap­
plied to McCann to procure him employment, and ns a re­
sult he secured this position. Within forty-eight hours of 
his arrival the soliciting agent. Me Alpine, was introduced by 
McCann to Jonah. He was taken out of the yard where he 
was at work into McCann’s office, a small room about 12x14 
feet in size, and there and then the subject of life insurance 
was spoken of. He was solicited to make an application. 
Jonah then said that he was not able to enrry a policy, and 
for another thing he did not think the doctor would pass him.
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McAlpine then raid, it would cost him nothing to be ex­
amined, and if the doctor passed him, all right, and that if 
he could not carry it he could get some one to carry it till he 
was aide to carry it himself; and he then in reply to M(‘Al­
pine’s question if he would let him fill up an application, 
said that he did not think it would Ik* of any use. McAlpine 
then said: “ You can let the doctor decide that.” Jonah 
then said: “ If there is anyone who would help me carry it 
for a year or two, till I learn my trade, then 1 could carry it.” 
McAlpine then said: “ Perhaps McCann would,” and McCann 
turned round and said lie would. Then McAlpine sat down 
and filled up the application in presence of McCann. 
Though tin* application is for a $5,000 jHilicy, Jonah thought 
he was applying only for $1,000; in fact, he never knew to 
the contrary until January, 1805, when Johnston went up to 
investigate the matter, and nearly two years after he had part­
ed with all his interest to McCann. Jonah was examined 
by Dr. Ross, recommended by him as a good risk, the policy 
issued and was sent to McAlpine for delivery and collection 
of first premium. Now it must be recollected that all this 
conversation which led up to Jonah making this application, 
his own statement that the doctor would not pass him, and 
that he was unable to pay the premiums, which were only 
some $12.) a year, as lie thought; all that took place in Mc­
Cann’s office and in his presence, and except one or two 
minor matters, he does not venture to deny that he heard 
and knew all that was said and done there at that time. The 
next thing we find is that Jonah is brought to Moncton by 
McCann to sign the assignment on the 30th May, 1803, at 
which time he paid Jonah the $5. There does not seem to 
have been any negotiation as to this $5. No agreement about 
the amount, according to Jonah’s account—it was paid him 
and he took it and signed the transfer, and so far as he was 
concerned, he says he did not bother further about it. The 
next thing which took place, occurred in January, 1804. 
During the intervening period of eight months nothing was 
done—the original premium was un|>aid—the policy remain­
ed under the control of the plaintiffs’ agent, McAlpine. As 
the sixty days had elapsed from the date of the policy, the 
plaintiffs required further evidence of health. Accordingly

1897.
THK Ml'TUAI. 
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18117. McCann again brings Jonah to Moncton, takes him to his 
Tub mi'tdil home to dinner, and tlien to Dr. ttoss, where he is again ex- 

Lco.o"-- andned, or at least the doctor so certifies, and Jonah himself 
sw Yobk ||ltl|]j on ,||e 22ndJanuary, 1894, in order to give this con- 

loxAHe#al. vitality and make it binding, gives an untrue certificate 
n«rktr,i. o|- js „(a(c „f ]l,.al[llj alu| di,l j( knowingly for that purpose.

At this time Jonah had no interest in this incomplete con­
tract. He had assigned that to McCann months before. It 
was done as a necessary act in order to enable McCann by 
l«iying the premiums, as he had, according to Jonah's account, 
originally agreed to do, to render operative this insurance 
contract, and which enured entirely to his benefit without 
further act or consent of Jonah. 1 think there is no doubt 
that McCann did agree, or at least gave all parties to under­
stand that he would pay the original premiums. He may not 
have expected to pay a premium for more than $1,000, but 
whatever it was he no doubt was to be the paymaster. Every- 
body knew that Jonah could not pay, in fact, he gave him­
self no concern about the matter. McAlpine, by his arrange­
ment with the plaintiffs, got some 50 or (in per cent, of their 
first premiums for obtaining the insurance, lie is quite too 
sharp not to have known where the money was coming from, 
and McCann was the only one to f it. More than this, 
McCann knew the amount of the policy to he $5,000 in May, 
1893, when it came to him, and liefore the assignment was 
made, so he then knew what the premiums amounted to, and 
it seems incredible that he would pay the $5, small as it was, 
unless he had made up his mind to carry the policies along 
for his ow n benefit. When you take all these circumstances 
into account and remember that McCann was speculating 
in this kind of securities, and that within a short time after­
wards he had secured and held for his own benefit $4,000 
more insurance on this young man’s life, it is difficult to 
acquit McCann of being a party substantially to this whole 
scheme. He may not have actually participated in it, but I 
should be doing injustice to his intelligence and shrewdness 
as a business man to come to the conclusion that he did not 
know practically all that was going on and that without gross 
deception somewhere this invalid could never get any com­
pany to take a risk on his life. More than this, it is idle to

1
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suppose that this insurance was for the benefit of any one but 
McCann. I cun only regard this $.r> paid to Jonah as a small 
gratuity for his part in the transaction. McCann had no 
insurable interest in Jonah’s life of any kind. He was using 
him, I think, as a mere instrument for carrying out his own 
speculations. Jonah was not requiring money as Anderson 
was when he insured, lie had no means of paying the pre­
miums and can really have had no expectation of having any. 
Ilis going to learn a trade of carriage building was a mere 
farce, or else his health was so had that he could not endure 
the work. I think this case is entirely within the exceptions 
put by the Chief Justice in Vezina v. The New York Life (2), 
and by Strong, J., in North American Life Assurance Co. v. 
Craigtm (8).

See also Ætna Life Insurance Co. v. France (4), and 
Cammack v. Lewis (5).

There will be a decree setting aside this policy, the plain- 
titfs accounting for the premiums and interest at 5 per cent. 
The plaintiffs must have their costs against both defen­
dants, and the premiums and interest will go in payment of 
the costs.

RYAN v. McNICHOL.

Agreement—Physician—Sale of practice—Covenant to discontinue practice 
—Legality--Restraint of trade—Condition precedent— Waiver—Sew 
Hrunsioick Medical Act, 44 Viet c. 19—Vendor not registered—Terms 
of injunction.

Tin* plaintiff whs a physiviun practising at Sussex, ami in receipt of 
a large Income. Having occasion to remove from the Province, 
lie entered into an agreement witli the defendant, a physician, to 
lease to him a part of his (the plaintiff's) house, including offices, 
for two years from July 1. 1804. An annual rental was reserved. 
The defendant covenanted that at the end of the lease he would 
either purchase the house at a named sum, or would forthwith 
leave and depart from the parish of Sussex, and would not for a 
period of at least three years next thereafter reside in said parish, 
or practise thereat, either as physician or surgeon, or act directly

1897.

Thk Mutual 
Lifts Asa.
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Barker, J.

1897.

August 17.

(2) fi Can. 8. C. It., at p. 44.
(8) 18 Can. 8. C. It., at p. 291.

(4) 94 U. 8. 5411.
(5) 1ft Wall. 648.
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or indirectly us partner <ir assistant to or with any other phy­
sician or surgeon practising in Haiti parish, or elsewhere within 
ten miles thereof, and that he would, at least three months before 
the end of the said term, gix'e the plaintiff notice in writing 
whether In* would so purchase or would depart from Sussex. It 
was provided that if at tin- end of the term tin* plaintiff did not 
wish to sell lie could return to Sussex and resume practising, in 
which ease the defendant might remain ami practise in Sussex. 
The plaintiff covenanted that he would on or before July 1. 
181)4, repair the roof of the house, and that from that date lie 
would cease to practise in the parish of Sussex for two years, 
ami that if the defendant purchased the house and lot as aforesaid 
lie would not practise in Sussex for three years from said date. 
Repairs to the roof were not made until January, 188â, and were 
fourni to !»c insufficient, and it was not until the fall of 181)5 that 
the matter was attended to, when a new roof was put on. At 
the time the defendant went into laissession, July 1. 18114, he 
was aware that the rcfiairs hail not been made, ami lie raised no 
objection to the plaintiff's default. At the time of the agreement 
the plaintiff was not a registered physician, though he had been 
registered the year before, and was entitled to Ik- registered on 
payment of the annual fee. At the end of the lease the defendant 
declined to purchase the property, or discontinue to practise at 
Sussex. In a suit for an injunction to restrain the defendant 
from practising and residing at Sussex, in the terms of his 
covenant:

Held. Ml that the agreement xvas not invalid as being in restraint of 
trade, and contrary to public policy.

(2) that there luul lieen a waiver by the defendant with-respect to 
the time of performance of plaintiff's covenant to make repairs: 
and that its performance xvas not a condition precedent to the 
performance by the defendant of his covennnt.

(Ill that it was immaterial tliat the plaintiff was not a registered 
physician at the time of the agmunent.

(4l that defendant's covenant xvas sup|H>rtvd by consideration.
(5) that the defendant should be enjoined from residing at Sussex 

as xvcll as from practising there.

The fads are fully stated in the judgment of tile Court. 

Argument was heard May 18, 20, 1807.

L. A. Currry, Q.C., and ./. M. McIntyre, for the defen­
dant :—

Where a contract is in restraint of trade, the Court will 
scrutinize its terms very narrowly, and will not enforce it if 
unreasonable and oppressive. The Court will not permit its 
extraordinary remedies to he invoked to enforce an unfair 
and improvident agreement. See Huxtnn v. Litter (1); El- 
lard v. Lord Llandnff (2); Martin v. Mitchell (3). The agrcc-

(II 8 Atk. 888. (21 1 Ball* B 251. 
(811.1 a W. 118



l.J NEW BRUNSWICK EQUITY REPORTS. 489

mcnt here is one-sided and productive of hardship. The plain- 1897. 
iitT did not hind himself to sell the property to the defendant, nrÂ*~ 
and did not penalize himself if lie resumed his practice, while MrNlr<HOI, 
the defendant undertook to huy the property or abandon his 
practice. A contract in restraint of trade, though under seal, 
must he ? * by consideration: Malian v. May (4).
There is no consideration here for the defendant’s agree­
ment to retire from practice. The consideration for the lease 
was the rent. The promise by the plaintiff not to practise 
for three years cannot be set up as a consideration, for at the 
time he was not a registered and, therefore, a qualified phy­
sician under The New Brunswick Medical Act, 1881 (44 
Viet. c. 19). Sec Provincial Medical Hoard v. Washing- 
ton (5). A promise by a party to abstain from doing some­
thing he is not legally competent to do is no consideration:
Wade v. Simeon ((i). It is submitted that the sale by the 
plaintiff of his practice at a time when he could not legally 
practise was a contravention of the Medical Act, and that 
the contract was therefore illegal. See Williams v.,tones (7).
If there were several considerations for the defendant’s pro­
mise1, the illegality of any one of them vitiates the contract:
Anson on Contracts (8). The plaintiff having broken 
his covenant to make repairs to the premises, has precluded 
himself from enforcing the performance of defendant’s cove­
nant by the remedy of injunction. See Trleyraph Despatch 
and Inlcllitjencc Co* v. McLean (9). We also contend that 
the plaintiff put an end to the agreement by his failure to 
make the repairs: Felcher v. Montgomery (10); Waring v. 
Manchester, etc., Pail way Co. (11).

While, 8.-0., and Leonard Allison, for the plaintiff:—
There is no evidence to show that the plaintiff was not 

registered under the Medical Act at the time of this agree­
ment, and the burden of proof that he was not registered is 
upon the defendant. The mere production of the Gazette is 
not conclusive, for lie may have been registered the day after

(4) Il M \ w 661 
<5) 19 N. 8. Rep. 470. 
(•) * 0 h 
(7) 5 B. A C. 108.

(8) 4th ed. 190. 
(H i. B I 
(10) :h Bmi 16
(111 7 Han-, 111.
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its publication. But it is difficult to conceive in what way 
the question is affected by the non-registration of the plain­
tiff. The Act does not require that before a physician can 
sell his house and office premises he shall be registered. 
The policy of the Act is the protection of the public against 
quack practitioners by barring them from recovering for their 
services. In Williams v. Jones (lti), the agreement was to 
practise in violation of the law. The authorities are numer­
ous that the agreement here will Ik* upheld. In Davis v. 
Mason (13), a bond given by a surgeon's assistant, that he 
would not practise on his own account for ten years, within 
fourteen miles of where the surgeon lived, was held to Ik* 
valid. See also Sainter v. Ferguson (14); Henwell v. Inns (15); 
Dubowski v. Goldstein (Hi); Timmerman v. Dever (17). There 
was sufficient consideration for the defendant’s promise. He 
was to have the benefit of plaintiff’s practice during his ab­
sence, and if plaintiff at the expiration of the term elected 
not to sell the property, defendant could continue to reside 
and practise at Sussex. Moreover, no consideration is re­
quired to sup|K>rt a covenant in restrain of trade when the 
agreement is under seal : Mai thews on Restraint of 
Trade (18). There is no hardship in the agreement. But 
the question of hardship is to be judged of at the time an 
agreement is entered into : Fry on Specific Perform­
ance (19). The covenant by the plaintiff to repair is not a 
condition precedent to the performance by the defendant of 
his part of the agreement, but is an independent covenant. 
To Ik? a condition precedent, it must have been intended that 
it should be a substantial part of the contract, going to its 
very root, so that in the event of its non-|K*rformance, the 
contract would he discharged. The failure of the plaintiff 
to make the repairs in time merely gave rise to an action for 
damages. See Wilkes v. Steele (20); Hast in v. Hid well (21); 
Bellini v. dye (22); Directors, etc., of the London Guarantee 
Company v. F earn le y (2‘.\); Hunter v. Gifford (24).

(12) 6 B. A* C. 108. (18) pp. 153, 104.
(13) 5 T. R. 118. (19) 2nd ed. ». 80S.
(14) 7 C. B. 710. (20) 14 ü. C. Q. B. 670.
(13) 24 Baev. 807. (21) 18 Ch. D. 238.
(10) [1896] 1 Q. B. 478. (22) 1 Q. B. D. 183.
(17) 50 Am. Rep. 240. (28) 5 App. Cm. 911.

(21) 1 All. 701.
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1897. August 17. Bark HR, J.:—
The facts of this cast- arc not very complicated, neither 

is there much difference between the parties as to what these 
facts arc. It seems that the plaintiff, who is a regularly 
graduated physician and surgeon, had for some twenty years 
previous to May, 1894, been residing and practising at Sus­
sex, in the county of Kings, where he had established a busi­
ness worth at that time on an average about $*,400’a year, 
lie was also owner of a lot of land in the town of Sussex oil 
which was a two-storey Hat-roofed house in which lie lived. 
Attached to this house, and a part of it, was a building con­
taining the plaintiff's offices, and over them two rooms used 
as sleeping apartments. There was also a barn on the lot 
as part of the premises. The plaintiff's wife, having de­
veloped* some weakness which rendered her removal to a 
warmer climate necessary, was taken by her husband in Janu­
ary, 1894, to Los Angeles, in California, where lie left her on 
his return home shortly after. Shortly liefore this, the de­
fendant had graduated as a physician ami surgeon, and was 
at this time looking about for some locality in which to com­
mence practising. Hearing that the plaintiff was desirous 
of joining his wife in California, and was therefore willing 
to dispose of his property and practice, he procured an in­
troduction to him, the result of which was that negotiations 
for this purchase were opened, which after some jK-riod ended 
in a written agreement being entered into by the parties, out 
of which has arisen this litigation. By this agreement (which 
is under the hands and seals of the parties, and also of the 
defendant's father, who became surety for the rent) the plain­
tiff in considérai inn of the rents and covenants therein contained 
to be paid and kept by the defendant and his father, leased 
to the defendant, “ the physician's offices and the liedroom 
immediately over said offices, all contained in said lessor’s 
dwelling house, and also the barn attached to said dwelling 
house,” which house and barn were then in the plaintiff's 
occupation, as I have already mentioned. This agreement 
is dated May 3rd, 1894, and the demise extended for two 
years from July 1st, 1894, at which time the defendant was 
to have the exclusive possession, the agreement providing 
for a joint occupation of the offices during the intervening
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1897. |K*rioil from May until July. The annual rental reserved
Ryan waa $200, payable in two equal semi-annual payments. There

mcNivhol. was also a proviso that on giving a certain notice the defen- 
Barker, i. «hint had the right for an additional rent of $50 a year of 

occupying the lower Hat of the main building. This agree­
ment contained covenants by the defendant as lessee, (1) for 
the payment of the rent, (2) not to commit waste, and to 
maintain the premises in tenantahlc repair, (8) not to make 
alterations or additions to the premises or to sublet, (4) not 
to interfere with the tenants of the other part of the premises. 
The fifth covenant is the one upon which this case turns, and 
it is as follows:—

“ That said lessee (the defendant) will at the end or 
other sooner determination of said lease either (a) purchase 
all said 80 x 100 lot of land and said buildings thereon at the 
price or sum of $3,500, to be paid as hereinafter mentioned, 
or (b) will forthwith leave and depart from said parish of 
Sussex, and will not for a period of at least three years next 
thereafter reside in said parish of Sussex, or practise thereat 
either as physician or surgeon, or act directly or indirectly 
as partner or assistant to or with any other physician or sur­
geon practising in said parish of Sussex, or elsewhere within 
10 miles thereof; and that- said lessee will at least three 
months before the end of said term of two years give said les­
sor notice in writing whether said lessee will so purchase said 
house and lot, or will depart from Sussex as aforesaid.”

Then follows a provision as to the payment of the pur­
chase money, in ease the defendant exercised his option to 
purchase, and then came the following proviso: “ Provided 
that should said lessor not* wish at the end of said two years 
to sell said house and lot, said lessor may on giving said lessee 
two months’ previous notice of his intention not to sell, then 
return to Sussex and practise thereat as heretofore, in which 
ease the said lessee shall he at lil»erty on quitting said pre­
mises at the end of said term to remain in Sussex and prac­
tise his profession thereat as he may choose.” Then follows 
a re-entry clause for non-payment of the rent, and then this 
covenant by the plaintiff: “ And said lessor covenants with 
said lessee that said lessor will on or tieforc July 1st, 1804, 
put the roof of said house in tenantahle repair, and that he
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will upon, from and after last mentioned day cease to prac- 1897. 
lise M physician or surgeon in said parish of Sussex, for and Ryan 

during the said term of two years, or until breach by said McNkbol. 

lessee of some one or more of said covenants by and on the part Barker. J. 
of said lessee, and that from the execution hereof until July 
1st, 1894, said lessee may free of charge occupy and use said 
offices and barn, and have in common with said lessor, but so 
as not to interfere with or hinder the reasonable use and enjoy­
ment thereof by said lessor. And that if said lessee purchases 
said house and lot as aforesaid, and well and Truly keeps and 
observes all said lessee’s said covenants, said lessor will not 
practiHeas physician or surgeon in Sussex aforesaid for three 
years next succeeding said July 1st, 1894.” Then followed 
another proviso, that if during the term the defendant should 
die, or from any cause not his own default or neglect, be­
come permanently incapacitated for the ordinary practice of 
his profession, on notice of such death or incapacity being 
given, the term should end an<T all liability for subsequent 
rent cease.

The parties continued in the joint use of the offices 
until July 1st, 1894, when the defendant went into the exclu­
sive occupation of the premises leased to him—that is the 
offices, bedroom and barn—some question is raised as to the 
occupation of the barn. The defendant says that for a con­
siderable |H*riod after July 1st, 1894, the plaintiff kept a pony 
cart in the barn, and that for all or the greater part of the 
whole two years he had a stove stored in this barn. I attach 
no importance whatever to this. The defendant raised no 
objection to them, he never requested the removal of these 
articles, or removed them himself, as he might have done*; 
nor is there any evidence to suggest the slightest inconveni­
ence to the defendant, or that hi*, possession of the premises 
was in the slightest way interfered with. The plaintiff dis­
continued practice at Sussex as he had agreed, joined his 
wife in California, where he remained until July, 189fi, after 
the two years had expired, when he returned to Sussex.
Except as to the repairs to the roof of the building, which 
the plaintiff undertook to have done prior to July 1st, 1894, 
and in reference to which I shall have occasion to speak later 
on, the evidence shows n strict compliance with hi* part of
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this agreement. The defendant continued in possession of 
the offices, bedroom and barn for the two years—paid the 
rent agreed on, but at the end of that term declined either 
to purchase the premises or discontinue practice at Sussex 
as he had agreed. Some time before the expiration of the 
two years, he notified the plaintiff of his intention not to pur­
chase, and he now openly avows his intention of remaining 
in Sussex and practising there, notwithstanding his cove­
nant to the contrary, and for this purj»ose he has rented 
offices in the immediate vicinity of the plaintiff’s house. The 
plaintiff has therefore filed this bill, by which he seeks an 
injunction restraining the defendant from practising, in the 
terms of his covenant, and asking for an account of damages 
sustained and an order for their payment.

The defence set up may lie thus stated: 1. That the 
agreement is void as being in restraint of trade, contrary 
to public policy, and made without consideration. 2. That 
a physician's practice is not capable of sale, but if it were, 
there was no agreement for its sale here, and therefore the 
covenant as to practice and residence are unreasonable, un­
necessary and void. 3. That as the plaintiff was himself 
disqualified from practising by reason of his non-registration 
when he entered into the agreement, he had no practice to 
sell or transfer. 4. That the plaintiff having himself been 
guilty of a breach of his covenant to repair, is not entitled 
to a remedy by injunction, even though the covenant were 
good. 5. That this Court will not enforce performance so 
unfair and harsh in its terms.

The evidence shows that the agreement was arrived at 
after considerable negotiation, and the various interlineations 
in it are some evidence to show that its terms were scanned 
with both care and caution. The defendant does not com­
plain that he has been imposed upon in any way, or that cir­
cumstances which he could not control let him into a bargain 
involving obligations which otherwise he would not have 
assumed. On the contrary, with a full knowledge of what 
he was doing he entered into this contract in order to secure 
an opportunity for establishing himself in practice, with the 
result so far that he has secured a business too valuable to be 
abandoned even temporarily, except under the pressure of
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legal proceedings. He has availed himself of every ad van- 1897.
tage which the agreement gave him, and now seeks to get ry*n
rid of the effect of what seems like a deliberate violation of .mcnIchol. 

his own covenant, by an attempt to show that the whole con- Marker, j. 
tract is illegal by reason of its provisions being contrary to 
public policy. Under these circumstances, the defendant can 
have no ground for complaint if any discretion which in 
cases like the present this Court has to grant or withhold the 
remedy now asked for, shall he exercised against him rather 
than in his favour.

It will be convenient in the lirst place to enquire whether 
a physician's practice is capable of sale so as to form a con­
sideration for a covenant such as that now sought to be en­
forced. While there may be a distinction between what is 
ordinarily known as the good-will of a mercantile business 
and which Lord Eldon in Cruttwell v. Lye (25), describes as 
that “ probability that the old customers will resort to the 
old place,” and a professional practice 1 can see no reason 
why the same principle is not applicable to both. It cannot 
Ik? contended that the introduction and recommendation of 
one physician by another physician of standing and repute 
to his patients on his retiring from practice among them 
has no pecuniary value. It is common knowledge that such 
sales, if we can pro|>erly call them by that name, are con­
tinually made and sometimes handsomely paid for. Nor 
have Courts hesitated about enforcing such contracts. In 
Whittaker v. Haire (26), which was the case of a sale of a 
solicitor's practice, the Master of the Rolls says: “ 1 confess 
there is something in all contracts of this nature of which I 
have entertained some doubt. Where clients rely on the pro­
fessional skill and knowledge of the individual they have 
long employed, 1 have some doubt as to the |>olicy of sanc­
tioning the purchase of their recommendation of the clients 
to other arsons. These doubts have not originated with 
myself, because 1 recollect very well their being long dwelt 
upon, and commented on by Ijord Eldon, not only in the case 
of a solicitor and his clients, but in the rate* of médirai men 
and their patients. 1 |>erfectly recollect a case in which the

(26) 17 Vas. 336. (2M 3 Peav. 8S3.
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1897. professional practice of one physician had been sold to an- 
utan other, wherein the policy of permitting such arrangements 

mcnichol. ^«is the subject of great discussion and consideration. It is 
Barker, j. not, however, for me to act U|H>n any doubts I may entertain 

of that nature, because agreements of this description have 
been too often sanctioned to be now questioned." The same 
principle has been acted upon in numerous cases. See 
Nicholls v. Stretton (27); liaivlinson Clarice ('i8); Suinter v. 
Feryuson (89); Bunn v. (/«y (30); May v. Thomson (31).

It is true that in this case there is nothing in the agree­
ment by which the plaintiff bound himself to introduce or 
recommend the defendant to his patients. It is however be­
yond doubt both from the evidence and the general scope of 
the agreement that what was purchased was not only the right 
of occupation of the premises, but such advantage as might 
accrue to the defendant professionally by reason of such 
occupation, coupled with the retirement of the plaintiff as a 
competing practitioner. For any introduction or recommen­
dation is of comparatively little value unless the field is free 
from competition. Hence it is that covenants of this kind 
are found essential to the complete enjoyment of the privi­
lege or right contracted for. Though the agreement in this 
case is silent as to any recommendations of the defendant 
by the plaintiff, the evidence shows that the plaintiff in ad­
dition to personal introductions did have printed and circu­
lated among his patients some hundreds of post cards, in 
which he informed them of his intended removal from the 
Province, and that his place had been rented to the defen­
dant, whom he spoke of as “a skilful physician, who will 
take charge of my place and practice July 1st, next.” Those 
cards were dated Mav 28th, 1894, and the defendant knew of 
their being issued. The defendant, therefore, had the bene­
fit of this recommendation, as well as the covenant by the 
plaintiff to abstain from practice during the two years. An­
other point was made that the plaint iff at the time this 
agreement was entered into was not a regularly qualified 
practitioner, and therefore he was disposing of a business 

(27) 7 Iieex 42 (2S) 14 M. AW. lt»7.
|2U) 7 C. B. 710. (80) 4 Keel, 190.

(81) 20 (Mi. 1). 705.
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which it was unlawful for him to carry on. The question 1897. 
arises under The New Brunswick Medical Act, 1881. The —— 
plaint HT had been registered under this Act, and his name ^JJcnichol. 
appears in the Gazette for the year 1893, though in the list j
published in May, 1894, showing the names in the register 
on the first day of January of that year, the plaintiff’s name 
docs not appear. A question arose as to the fact whether he was 
or was not registered at the time the agreement was made.
If it were necessary to decide this point, I should think the 
onus was upon the plaintiff to show the fact, and that it has 
not been shown. If I were to assume anything, I should 
assume that the state of things as show on January 1st, 1894, 
continued. The plaintiff was under no obligation to register 
any more than he was to practise. The point is, to my mind, 
altogether unim|H>rtant from any standpoint. If the defen­
dant’s position he correct, that he bought no practice, then 
it is of no moment that there was no legal practice to pur­
chase. On the other hand, it is admitted that by payment 
of the annual registry fee the plaintiff could re-register, as I 
believe he actually did on his resumption of practice in 1896.
Besides all this, as is pointed out by Jessel, M.R., in May v.
Thomson (32), the thing sold is the recommendation or the 
covenant not to practise, or both. What has the registry to 
do with either? I think nothing whatever.

Neither do 1 think there is anything in the point that 
this agreement is without consideration. Having in mind the 
principle applied in Hitchcock v. Coker (33); Gravely v.
Barnard (34); Sainter v. Ferguson (35), and various other 
cases of a similar character, it is abundantly clear to me that
there is ample consideration for this agreement, and when 
(hat is once established the adequacy of the consideration 
is not a subject matter for inquiry. The expressed considera­
tion in the agreement itself for the demise of the premises 
was not only the payment of the rent, but the performance 
by the defendant of his covenants of which that particular 
covenant now sought to be enforced is one. To the extent 
that the plaintiff now that he has resumed his practice is in-

(81) 20 Ch. D. 705.
(88) « A. à E. 488.

VOD. I. M.B E.R.—84

(84) L. R. 18 Eq. 518. 
7(R. 71fi.
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1897. jtired l>y the competition of the defendant during the three
------- years from 1st July, 189(1, to that extent the plaintiff has
' sustained or will sustain a loss. He is therefore not getting 

ark«r j "’hot lie bargained for as the value and consideration of the 
whole agreement. See also Davis v. Mason (3(1). We come 
now to the question in this agreement, is this particular cove­
nant void as being in restraint of trade and contrary to public 
1 ml icy? In my opinion it is not. The scope of this agree­
ment in simply this : The plaintiff leases to the defendant 
his otliees for two years at a stipulated rent, coupled with the 
undertaking on the plaintiff's part that lie will not during 
that period practise in Sussex. As I have already shown, that 
covenant or at all events a covenant of a similar nature, is 
necessary for the attainment of the object in view; otherwise 
the advantage in purchasing the practice and getting the 
recommendation would be practically neutralized. Then the 
agreement provides that if the defendant does not buy the 
premises and the plaintiff resumes his practice, the defendant 
will in his turn cease to be a competitor in the field for three 
years. There is the same reason for the defendant coming 
under the restraint in case of the plaintiff's return as there 
was for the plaintiff coming under the restraint for the defen­
dant’s benefit. I think these covenants perfectly reasonable. 
The restraint provided for is partial—it is restricted both as 
to time and area; and the only question in such a case is 
whether the restraint provided for is reasonably necessary 
to secure to the person for whose benefit the restraint accrues 
the full enjoyment of the thing contracted for.

In Nordenfelt v. Maxim Nordenfelt G ans and Ammuni­
tion Co. (87), Lord Watson, at page 532, is thus reported: 
“ I think it is now generally conceded that it is to the ad­
vantage of the public to allow a trader who has established a 
lucrative business to dispose of it to a successor by whom it 
may lie efficiently carried on. That object could not be ac­
complished if, upon the score of public policy, the law re­
served to the seller an absolute and indefeasible right to start 
a rival concern the day after lie sold. Accordingly, it has 
been determined judicially, that in cases where the purchaser

(36) 6 T. R. 118, 110. (37) (1894] A. C. 635.



NEW BRUNSWICK EQUITY REPORTS.i.] 41)9

for his own protection obtains an obligation restraining the 1897. 
seller from competing with him, within bounds which having KYAN 
regard to the nature of the business are reasonable and are mcnIchol. 

limited in respect of space, the obligation is not obnoxious to j.
public policy, and is therefore capable of being enforced.’’
In applying the principle, however, we must not lose sight of 
the tendency which modern authority has shown towards 
upholding the individual right of contract, and holding those 
who voluntarily enter into agreements to a substantial obser­
vance of them. In the ease just cited. Lord Watson says: 
uBut it must not be forgotten that the community has a ma­
terial interest in maintaining the rules of fair dealing between 
man and man. It suffers far greater injury from the infrac­
tion of these rules than from contracts in restraint of trade.”
In Printing and Numerical Registering Co. v. Sampson (38),
Jessel, M.R., says: “ It must not be forgotten that you are 
not to extend arbitrarily those rules which say that a given 
contract is void as being against public policy, because if 
there is one thing which more than another public policy re­
quires, it is that men of full age and competent understanding 
shall have the utmost liberty of contracting, and that their 
contracts when entered into freely and voluntarily shall be 
held sacred, and shall he enforced by Courts of justice.
Therefore you have this paramount public policy to consider 
—that you are not lightly to interfere with this freedom of 
contract.”

See a\so Hud inche An il inund Soda Fabriï v. Schott (39).
In the case just cited, Chitty, J., says: “The reasonable­
ness depends on all the circumstances, which must be duly 
weighed in each case. If the restraint is greater than can 
possibly bo required for the protection of the business of the 
covenantee, the covenant is unreasonable and void. But if 
the restraint is not greater than can possibly he required for 
the protection of the business of the covenantee, it is not 
unreasonable.” In this case as well as in Rousilton v. Rou- 
sillon (40), it is held that where the covenant is qualified as to 
time the onus is upon the covenantor of shewing that the

(38) L. R. 19 Eq. 462.
(40) 14 Ch. D. 363,

(39) [1892; 8 Ch. 447.
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restraint is unreasonable. 1 do not think the defendant has 
discharged this onus of proof. On the contrary, the terms of 
the covenant seem to me, except perhaps as to the defendant’s 
residence, to he perfectly reasonable and practically the same 
as the defendant himself exacted from the plaintilf as rea­
sonably necessary to him for the enjoyment of a similar right. 
This Court, in my opinion, ought not to hesitate to enforce 
this covenant, unless there are other considerations which 
would render it inequitable to do so. The only other con­
sideration which seems of any weight arises from the fact that 
the plaintiff had not strictly complied with his covenant to 
put the premises in repair; and it was strongly urged upon me 
that in such a case this Court would not decree a specific per­
formance by the defendant of his covenant at the instance 
of a plaintiff who is himself in default for a breach of his 
own covenant arising out of the same transaction and part 
and parcel of it. The facts which bear upon this part of the 
case are these: The roof of the building in question was what 
is known as a “ gravel roof,” and it seems that there were 
only two persons in Sussex skilled in repairing work of that 
kind, one of whom was indebted to the plaintiff. This per­
son was employed to do the work, but for some reason he did 
not do it within the time expected. This roof as well as the 
one over the offices was leaking, and it seems from the evi­
dence that although the plaintiff employed the workman to 
make these repairs he really did nothing until January, 1895. 
when as was thought at the time the roof was put in thorough 
order. When the next heavy rain came on it was discovered 
that the roof still leaked so as to cause considerable incon­
venience in the office part, as well as in the main part of the 
building. Accordingly, in the fall of 1895 the whole roof was 
taken off, and a new one put on at an expense of some $200. 
In addition to this some $90 were spent by the plaintiff in 
1894, after the agreement was made, in repairs to the veran­
dah. The plaintiff admits that he di not strictly perform 
this part of his agreement, but alleges that the defendant 
waived performance of it so far as time is concerned. The 
evidence shows that the defendant went into possession July 
1st, 1894, with full knowledge that nothing whatever had 
been done towards making these repairs, and therefore with
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full knowledge that the plaintif! was in default so far as the 
stipulated time for making the repairs was concerned, for 
it had then arrived, and in taking possession the defendant 
made no objection or protest on account of the repairs not 
having been made. Of course both parties expected the work 
to be done without further delay, but there was I think a 
waiver on the defendant’s part of the time within which, 
according to the agreement, the repairs were to be made. 1 
only allude to the plaintiff’s contract in this matter to show 
that there never was on his part any intention of evading 
his contract in any way as to repairs, and that he not only 
expended the money on the verandah, which he was in no 
way bound to do, but that he put the new roof on instead of 
repairing the old one, two expenditures considerably in ex­
cess of anything in the contemplation of the parties when the 
contract was made, and both of which accrued to the defen­
dant’s benefit in case he purchased the premises. More than 
this, the defendant never, except on one occasion as the evi­
dence shows, made any complaint about the repairs, and he 
paid his rent without objection and without claiming any 
abatement. In cases like this when specific performance of a 
contract is sought, the exercise of the equitable jurisdiction 
is not a matter of right in the plaintiff seeking the relief, 
but of a discretion in the Court to be exercised not arbitrarily 
or capriciously, but so far as is possible upon fixed rules and 
principles : Lumure v. Dixon (41).

In determining this discretion the conduct of the party 
seeking relief is always an important factor. The plaintiff’s 
conduct here, as 1 have already pointed out, shows no inten­
tion to violate or disregard his agreement; in fact, there is no 
pretence that he has done so except in the time in which 
these repairs were to have been made. The plaintiff’s cove­
nant to repair is a separate and independent covenant; it 
is in no sense a condition precedent to the defendant’s j»er- 
formance of his covenant. In addition to this, when the de­
fendant gave the plaintiff notice that he did not intend to 
purchase the premises, and thus took upon himself the al­
ternative of refraining from practice for the two years, all 

(41) L. K. 6 H. L. 414.
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Barker. J.
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1897. these repairs had actually been made, and the plaintiff was in 
hyan no default. The idea suggested that the defendant was in 

McNichol. any way influenced in his decision not to purchase by the 
Marker, j. fact that the repairs were not put on within the time agreed 

upon, is, 1 think, altogether unsustained by the evidence. 
There is nothing in the agreement by which it can be said 
that this covenant was not to be binding on the defendant, 
unless the plaintiff had literally performed all of his. See 
Hast in v. Bidwell (42).

As I have already pointed out, these covenants are in­
dependent; and where there is no condition precedent upon 
which the liability of the defendant on his covenant depends, 
the principal question is whether the plaintiff’s covenant has 
substantially been performed, or, speaking more accurately, 
whether the breach of the covenant has been repaired. If 
so, and the conduct of the party seeking relief has been other­
wise» such as not to disentitle him to relief, there is neither 
authority nor principle for saying that the Court should re­
fuse to enforce performance by the other party of his cove­
nant: Proctor v. Sargent (43).

I have said that the plaintiff had fully repaired the build­
ing, not only before the expiration of the two years, but also 
before the defendant gave notice to the plaintiff of his in­
tention not to purchase. It is but right to say that the de­
fendant said he gave notice of his intention prior to his letter 
of December 17, 1895. The letter which is said to have con­
tained such notice is not produced. The plaintiff denies the 
receipt of any such letter, and professes to have produced 
all the letters received from the defendant during the two 
years in question. 1 think the defendant is in error in think­
ing that he gave any previous notice or wrote any letter in­
tended as any such notice other than that dated December 
17, 1895. This conclusion is, 1 think, warranted by the 
letter itself, and the circumstances under which it was 
written, as detailed in the letter itself. The new roof was 
completed in October, 1895, and on the 17th of December 
following the defendant wrote the plaintiff a letter from 
Sussex, some passages in which have a direct bearing on this

(42) 18 Ch. D. 288. (48) 2 M. A O. 20.



I] NEW BRUNSWICK EQUITY REPORTS. 508

case. After devoting several pages to the current news of 
the place he speaks of his own practice and the difficulties 
he has experienced in making collections, and then proceeds 
thus: “ They (i.e., his patients) won't bring even hav and 
oats, and just a few days ago I had to order hay and pay cash 
for it. This is and has been my experience in this place, and 
I find it impossible to get along without daily going deeper 
into debt, which is very undesirable. My practice in the 
country is gradually extending, yet in the village it is very 
limited.” He then goes on to give a detailed description of 
the illness of a female patient of his, and of her subsequent 
death, caused, as I judge from his own account, by a want of 
experience or skill on his part. He tells how two other phy­
sicians of Sussex had been called in consultation at a late 
moment, and how one of them by a post mortem examina­
tion had discovered what he had anticipated was the real 
trouble—one which ought never to have happened at all— 
a misfortune injurious to the reputation of an established 
practitioner, but doubly so to that of a beginner. After al­
luding to the way in which this occurrence had been noised 
about, and the injury it was likely to do him, he says: “ My 
expenses are greater than my income, and that means I can­
not and have no intention of living in Sussex with the pro­
spects as they are at present, any way. This notice is longer 
than you were supposed to have, but I could have given it 
to you six months ago. There are now at least two too many 
of us in Sussex, and that means that some one or more must 
get out sooner or later.” It is, 1 think, altogether improb­
able that the defendant could have at any time Indore this 
letter was written given any notice as he says. In this very 
letter the defendant mentions as a reason for not purchasing 
that his expenses were in excess of his income, and that he 
was daily going further into debt. There is not a word about 
the repairs one way or the other. The defendant says that 
he could have given this notice six months before; an ex­
pression which he could never have used if, in fact, he had 
already given a notice. I have, therefore, no hesitation in 
finding as facts in this case, that the only notice which the 
defendant gave the plaintiff of his intention not to purchase 
was contained in this letter of December 17th; that long be-

1897.
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fore that all the repairs stipulated for had been made, and 
that the defendant’s determination not to purchase was in 
no way due to any delay in putting on these repairs.

1 see no reason for not holding this defendant to a per­
formance of his contract. As I have said before, there is no 
sum mentioned as liquidated damages in case of an action 
at law, and it is a difficult matter to prove the actual dam­
age. Where the right is clear, as 1 think it is in this case, 
the Court has never hesitated in compelling the defendant 
to adhere to his contract: Bastin v. Bidwell{W)\ Dubowski 
v. OotdtUin (45); Raffety v. Schofitld ( 16).

The only doubt 1 have had is whether the covenant not 
to reside in Sussex is not to that extent unnecessary, and 
whether the injunction ought to go to that extent. In At- 
kyns v. Kin nier (47), and Bendy v. Henderson (48), such a 
covenant was held reasonable, and on the authority of these 
cases the injunction will be granted as to the residence also.

The bill prayed for an assessment of damages up to the 
time of making the decree. There is really very little evi­
dence on this point, and what there is only covers a small part 
of this period. I suppose the plaintiff’s principal object was 
the injunction. It is difficult, as I have already pointed out, 
in a case like this to give very exact proof of damage. In 
this case I could not well go beyond some nominal amount. 
I shall, therefore, assess none.

There will, therefore, be an injunction restraining the 
defendant in the words of his covenant, and he must pay the 
plaintiff his costs of this suit.

(44) 18 Ch. D. 238. (40) :18»7] 1 Ch. 937.
(40) :1896] 1 Q.B., 478. (47) 4 Ex. 770.

(48) 11 Ex. 194.
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THIBAUDEAU v. SCOTT et ai..

Practice—Security fur coat»—Plaintiff resident out of the jurisdiction—Plain­
tiff a judgment creditor of the defendant.

Where a person resident out of the jurisdietiou, having obtained 
a judgment in the Supreme Court for a large amount, which 
was defeated by a bill of sale given by the judgment debtor, 
brought a suit to have the hill of sale set aside as a fraudulent 
preference, he was required to give security for the costs of the 
judgment debtor made a party to the suit.

The plaintiff* carry on business in co-partnership, and 
reside in the city of Quebec. On July 16th, 1897, they ob­
tained judgment in the Supreme Court of New Brunswick 
against the defendant James Scott in an action of debt for 
$952.65. A few days previously Scott executed a bill of sale 
of his property end effects to the defendants, A. Miller & Co. 
The plaintiffs’ judgment being unsatisfied, they brought this 
suit to have the bill of sale set aside as a fraudulent prefer­
ence contrary to the provisions of the Act respecting assign­
ments and preferences by insolvent jiersons, 58 Viet. c. 6. 
The defendants, including Scott, appeared, and demanded 
security for costs. The plaintiffs having refused to extend 
the security in favour of Scott, the defendants applied for an 
order that security be given. Argument was heard Decem­
ber 8, 1897.

//. F. Paddington, for the plaintiffs:—
The defendant Scott already has security, since he is 

indebted to the plaintiffs under a judgment the validity of 
which cannot be questioned. Where a defendant admitted 
his liability the Court declined to order the plaintiff to give 
security: De St. Martin v. /laris (1). In Re Contract and 
Agency Corp. (2) a creditor having recovered judgment against 
a company, and issued execution, on which a return of nulla 
h>ma had been made, was not required to give security for 
costs of a petition to wind up the company.

1897.

Deoember 7.

(1) W. N. (1884) 88. (2) 57 L. J. Ch 5.
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1897. A. H. Hanington, Q.C., for the defendants:—
thihavdbau The application on behalf of the defendant Scott can- 
Scottwat. not Iw taken out of the general rule that security will be 
Barker, j. ordered from a plaintiff residing abroad.

[Barker, J.:—Crozat v. Brogden (3) appears to he a de­
cision in your favour. There it was held that a person resi­
dent out of the jurisdiction bringing an action on a foreign 
judgment should, nevertheless, give security for costs.]

The security should be in a separate bond to each de­
fendant: Lowndei v. Robertson (4).*

1897. December (1. Barker, J :—
On the authority of Crozat v. Brogden security must be 

put in for the costs of the defendant Scott.

(3) [18114 ) a Q. B. 30. (4) 4 Madd. 465.
• See Stewart v. Harris, 1 N. B. Eq. Cas. 148 -Rep.

1897. -------
December a. RKNEHAN V. MALONE.

Will —Construction—Words of request—Precatory trust.

A texthtor, by his will, gave «ml bequeathed nil bin property, both 
real and itcrxnunl, to bis wife for her uko and lienefit. and then 
added: “ I request my wife to p..y to I*. It. (an adopted son), at 
her death, or should she sell the farm on which I now live be­
fore her death. #400. I also give I*. It. the sorrel horse now in 
my possession."

Held, that the gift to the testator's wife was subject to a precatory 
trust in favor of I*. It.

Demurrer to bill. The facts are fully stated in the 
judgment of the Court.

Argument was heard December 7, 1897.

./. //. Barry, in support of the demurrer:—
The words of this will do not create a precatory trust; 

they are merely an expression of the testator’s wish, but are 
not to lie held imperative. The gift is to the wife for “ her 
use and benefit.” It is therefore an absolute gift, which 
will not lie altered into a conditional one. See Eaton v.
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Watts (\); Lambe v. Eames (Si); Stead v. Mellor(3); />i re 
Hutchinson and Tenant (A); Parnall v. Barn all (5); In re 
Adams and Kensington Vestry (({); Mussoorie Hank- v. Ilay- 
nor (?). To create a trust the words must not admit of a 
discretion in the party who is to act, as to his acting accord­
ing to them or not. See Briggs v. Benny (8), where this rule 
was laid down by Lord Truro; and see Stead v. Meltor, supra, 
per Jessel, M.R. The condition of a precatory trust that the 
subject-matter of it must he pointed out with certainty is 
not satisfied here. There is no specific property indicated 
to which the trust could apply. The farm is not charged 
with the payment to the plaintiff of the money. In the event 
of the wife selling it it is the testator's wish that the plaintiff 
be paid a sum of money. This does not mean out of the 
proceeds of the farm. If the farm is not sold in the wife's 
lifetime the payment to the plaintiff is not requested to he 
made out of the farm. The testator, therefore, having failed 
to define the subject-matter of the alleged trust the words 
cannot he put higher than a mere wish. To construe the 
testator’s wish into an obligation would be at variance with 
the gift to the wife. The current of late authorities as to 
precatory trusts is against raising a trust from expressions 
of recommendation, request or entreaty: Lambe v. Karnes, 
supra; In re Hutchinson and Tenant, supra; In re Adams 
and Kensington Vestry, supra; In re Higgles (V); In re Ham­
ilton (10); and on appeal (11). In Hill v. //i// (12), Lord 
Esher, M.R., after laying down the rule of construction that 
words must have their ordinary signification unless there is 
something which obliges the Court to give them a meaning 
other than their ordinary meaning, says that words of request 
in their ordinary meaning convey a mere request, and do not 
convey a legal obligation of any kind. A little later he adds: 
“ I am unable to find any rule of law laid down which obliges 
a Judge in any particular case to give a meaning other than

(1) L. It. 4 Eq 151.
(2) L. R. 6 Ch. 597.
(8) 5 Ch D. 225.
(4) 8 Ch. D. 540.
(5) 9 Ch. I). 96.
(6) 24 Ch. D. 199; 27 Ch. D. 894.

(7) 7 App. Cas. SSL
(8) 8 MacN. A 0. 54t>. 
(6) SSOb I- MS.

(10) [1895J 1 Ch. 873.
(11) tlSBS S <’h STS.
(12) [1897] 1 Q. D. 488.

1897.
Hknkhan

Malonk.
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1897 their ordinary meaning to words of request,"* and that “ where 
hknkhan there are words prior to the words of request, which, if they 
Malone, stood alone, would give well known legal or equitable 

rights, and afterwards there come words of request, it
appears to me that the strongest possible circum­
stances would be required to enable the Court to
say that those words of request are to cut down the
prior words giving the legal or equitable rights, and impose 
an obligation.” Lopes, L..L, in the same case says: “ It is 
inconceivable to me that a testator, who really meant his 
hope, recommendation, confidence, or request to be impera­
tive should not express his intention in a mandatory form.”

F. St. John Winn, contra :—
Though the recent cases are less favourable to precatory 

trusts than the older cases, they in no wise impair the in­
tegrity of the doctrine itself. The effect of the modern 
cases cited by my learned friend is to make the question 
purely one of construction as to what was the testator’s in­
tention, and whether the words used are to be construed as 
imposing an obligatory trust. Cotton, L.J., in In re Adams 
and Kensington Vestry (13), while insisting that the older 
authorities went too far in holding that some particular 
words appearing in a will were sufficient to create a trust, 
said: “ Vndoubtedly confidence, if the rest of the context 
shows that a trust is intended, may make a trust,” and that 
what is to be looked at is the whole of the will. In Williams 
v. Williams (14), Lind ley, L.J., said it would be an entire 
mistake to suppose that the old doctrine of precatory trusts 
is atfolished, and that what must Ik* regarded is the testator’s 
intention to Ik* gathered from the will as a whole. In the 
recent cases the Courts negatived the creation of a precatory 
trust on the ground that the donee in the first instance 
took an absolute gift which subsequent words were 
not intended to cut down, as shown by the gift be­
ing “ absolute,” “ unfettered,” “ free from control,” u for 
her own use absolutely.” Here such expressions arc wanting. 
A trust is fastened upon the gift. The conscience of the 
donee is affected, and, therefore, the Court will treat the

(18) 97 Cb. D 894. 410. (14) [1897] 9 Cb. 19.
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gift as subject to the trust: Wood v. Cox (15). Lindley, L.J., 
in Williams v. Williams, supra, at p. 18, says: “If property is 
left to a person in confidence that he will dispose of it in a 
particular way, as to which there is no ambiguity, such words 
are amply sufficient to impose an obligation.” See H right 
v. Atkyns (16) ; Shovellon v. Shovelton (17); Curnick v. 
Tucker (18); Le Ma reliant v. Le Marchant (19), in all of 
which cases, as pointed out by Lindley, L.J., the devise or 
bequest was to the devisee or legatee absolutely. If the 
widow takes the benefit given her by the will she cannot 
disregard the confidence placed in her by the testator: Gully 
v. Cregoe (20).

1897. December 21. Barker, J.:—
The sole question raised by this demurrer is whether by 

the will of Daniel Sweeny a trust was created for the payment 
out of his estate of *400 to this plaintiff. Sweeny died in 
January, 1881, without children, but leaving a widow, to 
whom letters of administration cum testamento anne.ro 
were duly granted. She died intestate in January, 1897. 
leaving her sister, the aliove defendant, as her sole next of 
kin. The plaintiff lived with Sweeny and wife for several 
years, having been taken by them out of an orphan asylum 
at St.John atiout the year 1871, when he was ten years old. 
He continued to live with Sweeny and wife up to the time 
of Sweeny's death in January, 1881. At the date of the will 
the testator owned a farm on which he continued to live up to 
the time of his death, and which his widow continued to own 
and occupy up to the time of her death. This suit is brought 
to enforce as a charge against this farm, and which was sub­
stantially all the property Sweeny had at the time of his 
death, the payment of a legacy of *400, to which the plain­
tiff says he is entitled under Sweeny’s will. This will is very 
short. Omitting the formal parts it reads as follows: “ 1 
give and bequeath to my beloved wife Ellen all my property 
both real and personal, for her own use and benefit. I re­
quest my wife Ellen to pay to Philip Randeland ” (by whom

(IA) 2M.A C. «84, 692.
(16) T. A R 167.
(17) 82 Beav. 148.

1897.

Runkuan 

Malone.

dfi, L R. 17 Bq. HO. 
(10) L. R. 18 Eq. 414. 
(20) 24 Beav. 18A.
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1897. it if* admitted lie intemled this plaintiff), " at her death, or 
kknkhan should she sell the farm on which 1 now live before her death, 
Malone. f°nr hundred dollars. I also give Philip Randeland the 
Barker,j *°rrcl horse now in my |>ossession.” It is claimed by this 

plaintiff that the words of the will amount to what is com­
monly spoken of as a precatory trust, enforceable by this 
t’ourt, that the testator's widow took the real and personal 
property of her husband, not absolutely, hut subject to the 
trust that out of it the plaintiff was to he paid $400 at her 
death, or in cast» she should sell the farm before that, then 
at the time of such sale.

The difficulty in cases of this kind lies not in the princi­
ple, but in its application. I have read all the cases cited 
at the hearing and many others in addition, not with the ex­
pectation of finding one where identical words were under 
consideration, but with a view of ascertaining whether by the 
more modern decisions commencing with Lambe v. Karnes 
(21), decided originally in 1870. and on apj>eal in 1871 (22), 
any new principle had been put forward as applicable to 
trusts of this nature. I have, at all events, satisfied my own 
mind that the doctrine is in no way altered, but that it re­
mains precisely as it has for many years. No doubt the ten­
dency of modern decision hits been to restrict rather than 
extend the doctrine and to limit its application to those eases 
where, not only from the words used by the testator in cre­
ating the so-called trust, hut from the whole contents and 
scheme of the will, it is clearly deducible as the intention of 
the testator that a trust should he created. In determining 
this question undue weight is not to lx* given to the mere 
words of request or recommendation, for they always exist 
in such east's, but the question is whether from a considera­
tion of the whole will an intention on the part of the testator 
can be discovered that these words of request or recommenda­
tion carry with them a legal obligation, and whether the 
language is sufficiently certain in other respects to enable a 
trust to be executed. A reference to two or three of the 
more recent authorities will show the tendency of modern 
judicial thought on this point.

(21) L. R. 10 Eq. 207. (221 L. R. 0 Ch. 597.
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In He Higgles (23), Cotton, L.J., says: “ I adhere to what 
1 said in In re Adams and the Kensington Vestry (24): 

* Having regard to the later decisions, we must not extend 
the old cases in any way, or rely upon the mere use of any 
particular words, hut, considering all the words which arc 
used, we have to see what is their true effect, and what was 
the intention of the testator as expressed in his will/ ” Fry, 
LJ., in the same case (25) says: “ The later cases have estab­
lished the reasonable rule that the Court is to consider in 
each particular case what was the testator’s intention.” In 
in re Hamilton (26), the above case is affirmed, and the ex­
pressions of the Judges are cited with approval. The latest 
case on the subject is Williams v. Williams (27), where the 
Judges did not differ as to the rule, though î»rd Justice 
Rigby did dissent as to its application in that case. Lindlcy, 
L.J.. says: “ There can lie no doubt that equitable obliga­
tions, whether trusts or conditions, can be imposed by any 
language which is clear enough to show an intention to im­
pose an obligation, and is definite enough to enable the Court 
to ascertain what the precise obligation is and in whose favour 
it is to be performed. There is also abundant authority for 
saying that, if property is left to a person in confidence that 
he will dispose of it in a particular way, as to which there is 
no ambiguity, such words are amply sufficient to inqiose an 
obligation. Nothing can be plainer than I»rd Kldon’s state­
ment to this effect in Wright v. Atkyns (28). The books are 
full of cases decided in accordance with this doctrine: See 
Shovelton v. Shore l ton (29); Cum irk v. T acker (30); Le Mar­
chant v. Le Marchant (31), in all of which the devise or lie- 
quest was to the devisee or legatee absolutely. But still in 
each case the whole will must lie looked at; and unless it 
appears from the whole will that an obligation was intended 
to lie imposed, no obligation will lie held to exist; yet, more­
over, in some of the older cases, obligations were inferred 
from language which in modern times would be thought in-

(28) 89 Ch. D. 258,
(24) 27 Ch. D. 894, 410.
(Sf) i- Mt
(26) [1895] 2 Ch. 870.

(81) L. R. 18 Eq. 414

(27) [1897] 2 Ch. 12.
(28) T. A R. 157.
(29) 82 Beav. 148.
(N) L R. 17 Eq. 820.

1897.

Kknkhan
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1897.
Kknkhan

Barker, J.

sufficient to justify such an inference. It would, however, 
be an entire mistake to suppose that the old doctrine of pre­
catory trusts is abolished. Trusts, i.c., equitable obligations 
to deal with property in a particular way, can he imposed 
by any language which is clear enough to show an intention 
to impose them. The term ‘ precatory ’ only has reference 
to forms of expression. Not only in wills hut in daily life 
an expression may be imperative in its real meaning, al­
though couched in language which is not imperative in form. 
A request is often a polite form of command. A trust is 
really nothing except a confidence reposed by one person in 
another, and enforceable in a Court of Equity.” In the same 
case (32), Kigby, L.J., is thus reported: “ In theory, I do not 
think that there ever has been, at any rate for a century, any 
doubt as to the principles on which a trust or condition should 
be deduced, if at all. If in some cases those principles were 
departed from, such cases must be treated as inconsistent 
with and overruled by the general current of authority. No 
authoritative case ever laid it down that there could be any 
other ground for deducing a trust or condition than the in­
tention of the testator as shown by the will taken as a whole, 
though no doubt in older cases that intention was sometimes 
inferred on insufficient grounds. The general intention was 
always treated as the matter to he ascertained; but it was 
from very early times pointed out that there could be no 
imperative obligation unless the subject-matter and the ob­
jects were both clearly ascertained. On these fundamental 
points there never has, in my opinion, been any real differ­
ence, though the application of them to particular instances 
has not always been satisfactory.” This same learned Judge 
later on says that he has examined all the authorities cited to 
him, together with many others, and he cannot find one 
binding on that Court, or any other since the date of Wright 
v. Atlyiig, in which the », as he stated them in the
extract I have just given, had in any way been called in ques­
tion. lie adds (p. 2!l): “ 1 find, indeed, repeated, and, having 
regard to older decisions, most salutary warnings, that the 
intention, having regard to the whole will, must always pre-

(821 p. 28.

581
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vail, and statements that the doctrine must not be extended; 
hut nothing to impeach the principles themselves.”

Now, what is the doctrine of precatory trusts? Lord 
Langdale in Kniijlit v. Knight (33) says: “ As a general rule, 
it has been laid down, that when pro]ierty is given abso­
lutely to any person, and the same person is, by tile giver 
who has power to command, recommended, or entreated, or 
wished, to dispose of that property in favour of another, the 
recommendation, entreaty, or wish shall he held to create a 
trust; first, if the words are so used that, upon the whole, 
they might lie construed as imperative; secondly, if the sub­
ject of the recommendation or wish Iw certain; and, thirdly, 
if the objects or |wrsons intended to have the lienefit of the 
recommendation or wish lie also certain." In this case there 
can arise no difficulty as to the last two conditions mentioned 
by lxird Langdale. The testator's widow, who took the pro­
perty, is requested to pay—the sum is a fixed sum of $400, 
and it is to be paid to this plaintiff at a specified time. In 
these respects, therefore, there is no doubt or vagueness, 
nothing is left to the discretion of the widow, and there is 
no difficulty in the way of executing the trust. Then comes 
the question of intention as to whether the word request is 
to lx1 construed as imposing an obligation upon the testator’s 
w ife as devisee of his property. In the case last cite! laird 
Langdale gives the following as a sample case to which there 
is no difficulty in applying the rule: “ If a testator gives 
£1,000 to A. B., desiring, wishing, recommending, or hoping 
that A. B. will, at his death, give the same sum or any certain 
part of it to C. D., it is considered that C, D. is an object of 
the testator’s bounty, and À. B. is a trustee for him. No 
question arises u|sm the intention of the testator, upon the 
sum nr subject intended to lx- given, or upon the person or 
object of the wish.” In what material respect does this pre­
sent case differ from that stated by Lord Langdale as a 
sample illustration of the rule and its application? This 
testator, in giving his property to his wife, does not use the 
words “ absolutely ” or “ unfettered,” or other similar words 
such as we find in some of the cases. He does, however, use

(83) 8 Reav. US, 178.
VOL. I. S.B.E.B.—83

1897.
Renebab 
Malone. 

Barker, J.

_ ________________
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1897. language amply sufficient in a will to carry an absolute in- 
—renkhas terest unless controlled by other language, though it is in no 

Ualoxe. way inconsistent with an inferior estate. The sentence 
Barker, j giving her the property for her use and benefit is immediately 

followed by that in which she is requested to pay this $400— 
a form of expression short of a positive direction, as strong 
as one could well select. It is clear to my mind that while 
the testator was willing that his widow might enjoy the use 
of the farm if she chose during her life, and thus postpone 
the payment of the plaintiff’s $400 until after all need of the 
farm for the widow’s use hod ceased, it was equally his in­
tention that if she sold it her interest in his estate was then 
and there to be reduced to the extent of the $400 then pay­
able out of the proceeds. I am unable to find anything in 
the will indicating any different intention. On the contrary, 
the only other sentence in the will sustains the view I have 
taken. He says, “ I also give to Philip Rondeland the sorrel 
horse now in my possession.” This means, or at all events 
implies, that the horse was in addition to the other gift of 
$400, thereby indicating that the testator viewed and in­
tended the $400 to be a gift from him, payable out of his 
property, and in no sense dependent upon the widow’s op­
tion whether he should get jt or not. I think this demurrer 
must be overruled with costs.

Demurrer overruled with costa.
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FLEMING v. HARDING.
Practice—Iiill—Leave to file—The Supreme Court in Equity Act, 1890 (53 

Viet. c. 4) t. 22.

Where* the bill was not tiled within the time provided by Act 53 Viet 
e. 4, s. 22, and defendant» had not appeared, an order absolute 
was granted, giving leave to tile bill, upon the terms of the order 
being served u|ion the defendants.

The summons in this suit was issued October 12th, 
1896. The defendant, Horace Harding, was served Novem­
ber 7th following, and the defendant Sarah Harding was 
served November 12th. The defendants did not appear. 
The bill was filed January 12th, 1897. By The Supreme 
Court in Equity Act, 1890 (53 Viet. c. 4) s. 22, the plaintiff 
is required within three months from the commencement of 
the suit, or within such further time as a Judge may allow, 
to file the bill "in the suit. TKe plaintiff now applied for leave 
to file the bill, considering that it had not been filed in time. 
Application was heard December 21, 1897.

A. P. Barnhill, for the application.
Barker, J.:—I will grant you an order absolute, upon 

the terms of the order being served upon the defendants.*
• In Bratt v. Connor», Nov. 16th, 1897, leave to file bill upon an ex 

parte application was refused, though the defendant had not appeared.

MARTIN v. MARTIN.

Partnerehip—Agreement—Construction—Whether persons partners inter se.

M. carried on business, and had in his employ his sons, J., R. and A. 
An agreement was entered into between them, by which the 
sons were to be associated with the father for a term of five 
years as co-partners in carrying on the business which was to 
lie under the name and style of W. M. & Sons. The father 
was to furnish the capital and stock In trade, and the sons 
were to work in their several departments in carrying on the 
business. J. was to have charge of the hooka of the business, 
and power in the absence of the father to sign the firm's name, 
aod also In the absence of the father was to have general

1897.
December il

1898.
January 18.
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charge of the UusiuesH. It. untl A. were to be uudvr the direction 
"i the lather. The agreement witnessed that each <•( the euna 
"houId accept from the father " out of the proceed» of the 
business, an their and each of their several interest» in the 
huainesK, on account of the service» to lie jierfornied by each 
of them," a specified sum of money each year, and which the 
father covenanted to pay them “on account of their several 
interests in the business." Provision was made for the with­
drawal of the sons or either of them “ from the said firm," on 
giving notice to the father, ii|m>ii which the account with the firm 
of the party giving such notice should lie made up, ami the 
balance due him paid when all his interest in the business 
should cease. It was furTher agreed that at the end of the 
term of five years the several accounts of the sons should 
Is* balanced, and the money found to Is* due to each paid, where­
upon the agreement should terminate. The sons were prohibited 
front entering into any contract on Is-half of the firm involving 
more than #10, or engaging in any transaction out of the usual 
course of the retail business, and the wish of the father in all 
matters respecting the general management of the business, 
was to Is- binding on the sons. In the hooks of the business 
kept by J., and accessible to the sons, an account was o|s«ned 
against each of the sons, in which they were charged the cash 
paid to them, and were credited as salaries the amounts which 
by the agreement they were to lie paid each year. Stock was 
never taken, and no steps wen* taken to ascertain the profits 
or losses of the business.

Held, that the father and sons were not partners infer nr.

William Martin, John F. Martin, Richard P. Martin, 
and Alfred Martin entered into the following agreement 
under the circumstances therein recited : “ Articles of agree­
ment had, made, concluded and agreed upon this thirtieth 
day of June, in the year of our Lord one thousand eight 
hundred and eighty-eight, between William Martin, John 
F. Martin, Richard P. Martin, and Alfred Martin, all of the 
city of St. John, in the city and county of St. John, and 
Province of New Brunswick.

“ WhereaS|the said William Martin and John F. Martin, 
two of the parties to this agreement, have for some time past 
been carrying on business as custom tailors and dealers in 
gents’ furnishing goods at No. 13 Dock street, in the said 
city of St. John; and

“ Whereas the said Richard P. Martin and Alfred Mar­
tin during the time the said business has been carried on 
at Dock street, as aforesaid, have been severally employed in 
working with the said William Martin and John F. Martin 
as cutter and clerk respectively; and

“ Whereas the said William Martin and John F. Martin 
have mutually agreed to discontinue the business heretofore
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carried on by them under the name and style of William 
Martin & Son on the thirtieth day of June instant, and

“ Whereas the said William Martin has proposed ami 
agreed to and with the said John F. Martin, Richard P. 
Martin and Alfred Martin, and they the said John F. Mar­
tin, Richard P. Martin and Alfred Martin, eacli for himself, 
has agreed to and with the said William Martin to associate 
with him from the second day of July now next ensuing 
for the full end and term of five years, as co-partners, in 
carrying on the business of custom tailors and dealers in 
gents’ furnishing goods, under the provisions and agree­
ments and subject to the covenants hereinafter contained.

“ In accordance with the terms of the aforesaid proposal 
and agreement, the said William Martin by these presents 
doth agree to associate with himself John F. Martin, Richard 
1\ Martin and Alfred Martin aforesaid, in carrying on the 
business of custom tailors and dealers in gents’ furnishing 
goods, under the name and style of William Martin & Sons, 
for the term of live years as aforesaid, from the second day 
of July now next ensuing, in the shop and premises 
on Dock street, where the said William Martin and John F. 
Martin are now doing business, he the said William Martin 
furnishing the capital and stock in trade; and the said John 
F. Martin, Richard P. Martin and Alfred Martin engaging ami 
undertaking to work in their several cajmcities in prosecuting 
and carrying on the said business of custom tailors and deal­
ers in gents’ furnishing goods, as follows: The said John 
F. Martin to have the charge and control of the books of 
accounts and all papers and correspondence incidental to or 
connected with the carrying on of the said business, with the 
power and authority in the absence of the said William Mar­
tin to sign all cheques, notes, bills and other accounts in the 
name of the said firm, to attend to the banking and other 
business connected therewith of the said firm, and in the 
absence of the said William Martin through sickness or 
otherwise from the store, to have the general charge and 
control of the said business during such absence of him the 
said William Martin; the said Richard P. Martin to employ 
himself at all reasonable times during the said term, or 
while he may continue to be attacned to the said firm, under

18U8.
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1898. the direction of the said William Martin, in cutting and
Martin fitting garments, and the other usual and necessary work
martin, connected with the business or calling of tailor's cutter; and 

the said Alfred Martin to employ himself at all reasonable 
times during the said term, or while he may remain con­
nected with the said firm, in assisting the said William
Martin, John F. Martin and Richard P. Martin in their
several departments, subject to the order and under the 
direction of the said William Martin. And it is hereby 
agreed by and between the said William Martin, John F. 
Martin, Richard P. Martin and Alfred Martin, and the said 
John F. Martin, Richard P. Martin and Alfred Martin 
hereby bind themselves and each of them to accept from the 
said William Martin out of the proceeds of the said business 
as their and each of their several interests in the said busi­
ness, on account of the services to be performed by them 
and each of them; and the said William Martin hereby cove­
nants and agrees to pay to the said John F. Martin, Richard 
P. Martin and Alfred Martin, on account of their several 
interests in the business to be carried on by them as afore­
said, the following sums of money, namely: to the said John 
F. Martin a sum not to exceed the sum of $500 in each and 
every year during the said term including board, to the said 
Richard P. Martin, a sum not to exceed in any one year dur­
ing the said term the sum of $600, and to the said Alfred 
Martin a sum not to exceed the sum of $400 in any one year 
during the said term, including board. And it is hereby 
agreed by and between the parties hereto that in case the 
said John F. Martin, Richard P. Martin or Alfred Martin, 
or either of them, should desire at any time to withdraw 
from the said firm of William Martin & Sons, he or they 
may do so on giving three months’ notice in writing to the 
said William Martin of such intention, upon which the ac­
count with the firm of the party giving such notice shall be 
made up and balanced, and he shall be paid at the comple­
tion of the time mentioned in any such notice, such,sum or 
sums of money as may be found to be due and owing to him 
under the agreement above mentioned, upon which all his 
interest in the business aforesaid shall cease and determine. 
And it is hereby further agreed by and between the par ies 
hereto, that at the end of the said term of five years the
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several accounts of the said John F. Martin, Richard P. 
Martin and Alfred Martin shall be duly balanced, and the 
money found to be due and owing to each of them respec­
tively (if any) shall be fully paid, whereupon this agreement 
shall terminate and become void. And it is hereby further 
agreed by and between the parties hereto that any clothing 
which the said John F. Martin, Richard P. Martin or Alfred 
Martin may require during the said term or the continuance 
of this agreement shall be furnished to them, or either of 
them, out of the stock in hand at the first cost of produc­
tion and not otherwise; and shall be a charge against the 
said several sums of money to be paid them and each of 
them during the said term. And it is hereby further agreed 
that no purchase or other contract involving a liability of 
more than ten dollars, or any importation from abroad shah 
lie made, nor any transaction out of the usual course of the 
retail business shall be undertaken by the said John F. 
Martin, Richard P. Martin or Alfred Martin, or either of 
them, without the previous consent or approval of the said 
William Martin. That in all matters respecting the general 
transactions and management of the business, the wish of 
the said William Martin shall be binding on the other part­
ners. That any advance of money which may be made at 
any time by the said William Martin to the said John F. 
Martin, Richard P. Martin, or Alfred Martin, or either of 
them, during the continuance hereof, shall form and be a 
separate charge against the allowance due them, or either 
of them, as above set out.

“ In witness whereof the said parties hereto have here­
unto set their hands and seals the day and year first above 
written.”

“ (Sgd.) William Martin,
(Sgd.) John F. Martin,
(Sgd.) Richard P. Martin, 
(Sgd.) Alfred Martin.”

John F. Martin died September 17th, 1889; Richard P. 
Martin died in October, 1893, and William Martin died 
"December 17th, 1894. The plaintiff, Elizabeth Martin, was 
appointed administratrix of the estate of Richard P. Martin; 
and Alfred Martin took out probate of the will of William 
Martin as the executor thereof. John F. Martin died intes-

1898.
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1898. talc, and letters of administration of his estate were not taken 
Mtim|) ~ out. After the death of William Martin, Alfred Martin con- 
mastix. tinned to carry on the business. The plaintiff brought this 

suit for an account of the business carried on under the above 
agreement, and for the payment of the share therein to 
which she was entitled as the administratrix of Richard P. 
Martin. By the bill she alleged that under the agreement a 
partnership was constituted between the parties, and that they 
carried on business as co-partners under the firm name and 
style of William Martin & Sons. The defendant by Ips an­
swer denied that a co-partnership was formed between the 
parties to the agreement, and in addition to relying upon the 
terms of the agreement, set up a number of facts as negativ­
ing the contention of the plaintiff, and which are fully 
stated and reviewed in the judgment of the Court. 

Argument was heard December 3, 1897.
('. X. Skinner, (j.O., for tile defendant:—
The agreement does not establish a partnership between 

the parties within the definition of that term as laid down 
by the authorities. Whether an agreement creates a part­
nership or not depends on the real intention of the |iarties 
ascertained upon a construction of the instrument, but there 
must he an agreement to share the profits of the business. 
I.indley, p. 7, says the basis of all partnerships is an agree­
ment to share the profits arising from some business or 
undertaking, and Pollock, Art. 1., is to the same effect. In 
Molliro, ilarch & Co. v. Court of Wards ( 1 ), it is laid down 
that “ to constitute a partnership the parties must have 
agreed to carry on business and to share the profits in some 
way in common." Here the existence of a partnership is 
negatived by the absence of any community of interest in 
the profits, and that is accounted for by the fact that there 
was no joint contribution to the capital of the business. The 
sons were to lie under salaries, payable regardless of whether 
the business showed a profit or a loss. Where clerks are 
paid salaries proportionate to the profits of the business in 
which they are employed, no [lartnerehip subsists between 
them and their employers: I.indley, 13, unless it appears 
from the whole agreement that a partnership was intended:

(1) L. K. 4 P. C. 486.
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//,. In Shaw v. Galt (2) it was held that a clerk entitled to 1898.
a fixed salary and one-third of the net profits of the busi- Mum»
ness was not a partner with his employers. The agreement Mum*, 
is silent as to taking accounts, except with reference to the 
state of the salaries accounts. Under such circumstances 
it cannot he said that the sons had a direct and principal 
interest in the business, or, as expressed in Cox v. Hick­
man (3), that the business was carried on in their behalf. 
Expressions in the agreement that the parties were partners 
are not conclusive, particularly if it appears from the con­
text that they were used erroneously: Vice v. Anson (4).
The facts in Radeliffe v. Rushwortli (5) bear a singularly 
close resemblance to those here, and there it was held that 
there was not a partnership as between the parties, though 
they were partners as regards the world.

A. /. Trueman, for the plaintiff:—
If a partnership was not intended to be formed what 

explanation can be given for the existence of the agreement?
The provisions of the agreement as to the amounts to be 
drawn by each of the sons are quite usual, and arc in nowise 
inconsistent with the effect to be imputed to the agreement 
that each took a fourth interest in the profits. The skill 
and labour contributed to the business by the sons were as 
distinctively a part of its capital as the property brought in 
by the father, and were recognized as such in the agree­
ment. A contract of partnership is not invalidated by the 
unequal value of the contributions of its members, for they 
must be their own judges of the adequacy of the considera­
tion of the agreement into which they enter: Lindley, 63.
As observed by Wigram, V.-C., in Dale v. Hamilton (6), “ If 
one man has skill and wants capital to make that skill avail­
able, and another has capital and wants skill, and the two 
agree that the one shall provide capital and the other skill, 
it is perfectly clear that there is a good consideration for the 
agreement on both sides, and it is impossible for the Court 
to measure the quantum of the value. The parties must 
decide that for themselves.”

(2) 16 Ir. Com. Law Rep. 867. (4) 7 B. & C. 409.
(8) 8 H. L. C. 268, 806. ,6) as Bear 486.

(6) 6 Hare, 898.
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The sums payable to the sons were contingent ujion 
the profits of the business. The sons were to be paid 
“ out of the proceeds of the business,” and the sums 
were not to lie in full satisfaction for their ser­
vices, but merely on account. They were therefore 
to participate in the profits. An analysis of the agree­
ment as a whole rebuts the notion that it was merely a hiring 
agreement. As a partnership must have been in the con­
templation of the parties, the Court will strive to give ef­
fect to their intention, and will not allow it to be defeated 
by the unskilfulness of the draftsman.

1898. January 18. Barker, J.:—
This case was heard on bill and answer, the plaintiff 

having adopted the sworn statement of the defendant in the 
answer as correct. There is no dispute about the following 
facts: The stock originally put in the business belonged 
exclusively to Wm. Martin, the father, whose business it was 
when the arrangement was made—the sons contributed 
nothing whatever to the capital. In the firm’s books (I call 
it a firm for the sake of convenience) kept by John up to 
the time of his deatli and always accessible to all, an account 
was o|icned against each of- the sons, in which they were 
charged the cash |iaid to them, and credited as Hilaries the 
amounts which by the terms of the written contract Wm. 
Martin agreed to pay them each year. These payments seem 
to have been made in small sums as required--sometimes 
weekly and sometimes at shorter periods. In the account of 
ltichard (I refer to his account particularly as his represen­
tative brings this suit) it appears that between July 9th, 
1888, and the end of that year, he is charged with some .12 
payments, amounting in all to $186.73. He was then 
credited with “ six months’ salary, $100," which left him in 
debt $86.71. This sum is carried down to his debit Janu­
ary, 1889. The account is continued the same way all 
through 1889, and at the end of that year he was credited 
with $600 as salary, and a balance of $38.57 carried to his 
debit. At the end of 1890, after crediting his salary, he was 
in debt $78.20. At the end of 1891 he was in debt $192.66. 
At the end of 1892, he was in debt $221.30, and on the 30th 
June, 1893, when the five years mentioned in the agreement
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expired, there was a balance against him of $201.37. It 
seems that after this date the business went on as before, 
Richard continuing to do such work as his health permitted 
up to October, when lie died. The account shows some $300 
paid to him subsequent to June 30th, 1893. His salary is 
credited up to October 14th, which I believe is the date of his 
death, and there remained n balance to his debit of $331.92. 
By directions of Win. Martin this account was on the 16th 
October, 1893, balanced on the books by a credit entry as fol­
lows: " Oct. 10. Forgiven. $351.03” The accounts of John 
and Alfred were kept in the same way. They were charged 
with the cash and goods paid them and credited with their 
salaries. At the expiration of the five years, Alfred’s ac­
count showed a balance of $212.08 to his credit. Stock 
was never taken during the five years—the books were never 
made up, or any other steps tahen to ascertain whether the 
business was being carried on at a profit; or, if so, what the 
amount of that profit was. And the defendant, who is now 
in possession of the books, says that it is impossible to make 
up any account from them on the basis of the business being 
a partnership business. The defendant claims that by a 
correct construction of the agreement no partnership was 
created which would entitle anyone to an account of profits, 
for the profits lielonged exclusively to his father, and that 
this construction is in accordance with the well understood 
intention of all parties, and so acted upon by all of them. 
The plaintiff admits that Richard received in excess of his 
salary the sum which at the time of his death stood against 
him, but she claims that she is entitled in addition to be 
paid the share of the profits to which Richard was entitled, 
that is, I presume, one-fourth up to the time of John’s 
death and one-third afterwards, though that was not exactly 
so stated. I have come to the conclusion that the plaintiff’s 
contention cannot lie sustained.

This is, of course, not a question between these parties 
and the qgtside world. If it were, entirely different con­
siderations would prevail. It is solely a question as to these 
parties’ rights inter m under their intention, as evidenced 
by the agreement which they executed, the circumstances 
under which it was entered into, and the acts of the parties 
themselves in carrying that agreement into effect. It is

1898.
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clear, I think, that persons may execute an agreement by 
which they rail themselves partners ami hold themselves out 
to the world as such, and yet by no means as among them­
selves incur the liabilities orlhave the usual rights of part­
ners. In the absence of special provisions in the agreement 
defining those rights and liabilities the law would fix them 
as an incident to the («artnership, but when those rights and 
liabilities arc fixed by the parties themselves the agreement 
must prevail, even though its effect may be to reduce the 
so-called partnership to a mere name. In this ease it.is of 
no practical utility to discuss whether there was a jiartner- 
ship created or not, liecause it is admitted that llichard Mar­
tin received more from his father than the stipulated sums 
which the father agreed to pay him, and it can make no 
difference whether yon call these sums profits, salaries or 
allowances, so long as they are all that he was entitled to 
under the agreement. It is true that these four persons 
called themselves |iartncrs, and they provided for the busi­
ness I icing carried on under a firm name for a specified term 
and on specified premises. Stopping there, 1 should think 
there would he a community of profit and loss—each sharing 
equally—not liecause the |antics hid • specially so provided, 
hut as a result which the law would fix as an incident of the 
partnership which by the agreement would lie created. The 
agreement, however, does not stop there; but there are other 
provisions in it, and other facts and circumstances which 
show that no such rights existed. In the first place we 
have the fact that Wm. Martin furnished the entire capital. 
He had supreme control over the business. It was only in 
his absence that John could sign a cheque or note. Uichard 
was to do his part of the work under his father's direction, 
and Alfred was to assist the other three in their several de­
partments, hut under his father’s directions. The father's 
wish in reference to the business transactions and .manage­
ment was binding on the others. It was to him a notice 
of intention by any,of the three sons to retire was to lie 
given. He was the (arson who covenanted to pay the 
salaries to the other three, and they were under contract 
not ito incur a greater liability than $10 without his con­
sent, or make any importation or undertake any transaction 
out of the usual course of the retail business without first
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obtaining their father’s consent. It seems to me a most 
unlikely thing that where the business was the father’s 
originally—where the capital was altogether his—where he 
was the only one who,had anything at risk, where he re­
tained entire control and assigned to each of the others his 
special work, and agreed to pay their salaries, and where no 
provision was made for the father withdrawing anything 
from the business yearly, these three sons should,; as is now 
contended, Ik* entitled to share in the profits equally with the 
father. He could not claimja salary, because in the absence 
of some s|»ecial arrangement for the purpose each partner 
is bound to give his time and services to the partnership, 
ami look to the profits for his remuneration. It may be 
doubtful whether in stating profits he could be allowed in­
terest on his capital, and yet, if the sons participated in the 
profits, they would get,out of the business their salaries and 
an equal share of the profits, while the father would only 
receive his share of profits. In other words, if the total 
profits amounted to no more than the salaries, the father 
would get nothing. I should require ;a much more explicit 
agreement than this to lead me to think these parties for a 
moment contemplated any such result. I have called these 
sums which the father agreed to pay the sons “salaries,” 
thus adopting the language used in the accounts, but in 
doing so I am jterhaps not quite accurate. The agreement 
in one place calls them “ allowances,” but the clause which 
provides for their payment calls them “ the sons’ interest 
in the business.” They agree to bind themselves “ to .accept 
from the said William Martin out of the proceeds of the 
said business as their and each of their several interests in 
the said business on account of the sendees to lie performed 
by them and each of them,” a sum of money not exceeding 
Jp/iOO a year and board to John, $f>00 to Richard, and $100 
and board to iAlfred. There is a manifest inconsistency in 
binding the father to pay the sons out of the proceeds of the 
business—whether that means out of profits or not—and 
then saying that the proceeds of the business are not his 
to pay with. In addition to jthii, however, the sons dis­
tinctly agree to take these sums as their interest in the busi­
ness on account of their services, which, as I read the clause, 
means simply that by reason of their services to a partner-

1898.
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kIiî]» in which they put no capital, they are to receive out 
of the proceeds of the business yearly as their share or in­
terest sums not exceeding those mentioned. This clause is 
not very neatly worded, hut I think its true construction is 
what I have mentioned. It is one at (all events in accord 
with what the only evidence in the case shows was in fact 
the understanding of all ,■ parties. It is the construction 
upon which all the parties acted, and it is the construction 
which, in my opinion, carries out the intention of the ]iarties 
as gathered from the terms of the agreement itself.

The agreement further provides that if either of the 
hoys should wish to retire from the firm he could do so by 
giving three months' notice to the father, though there is 
no provision made as to the father retiring. At the ex­
piration of this three months the retiring member is to be 
]>aid the I «dance due him under the “ above agreement," 
which has reference solely to these salaries, and then all his 
interest in the business ceases; showing, 1 think, almost 
conclusively, that his interest in the business was simply 
the yearly allowance or salary he was to get out of it for his 
work. There is .nothing said about continuing the firm 
upon a new basis, and there is not a word said about profits 
or anything of the kind, two facts which of themselves, in 
my opinion, are entirely opiioscd to the view put forward 
by this plaintiff. Now, let us. see what was to take place at 
the end of the five years. The agreement provides that at 
that time the accounts of the three sons shall be balanced 
and the amount due them paid, and an end put to the agree­
ment. This, surely, is not the language one would use if 
the profits of the business were to be ascertained and divided. 
There is not a word about profits in this agreement at all, 
and it seems to me incredible that if there had lieen any 
idea, on the part of any one to it, or the person who drafted 
it, that there should be any community in the profits of this 
business we should not have found something said about it. 
There is but one other consideration to which I shall refer. 
Ordinarily a partnership is dissolved by the death of a part­
ner, and the business necessarily is wound up, the interest 
of the deceased partner ascertained and accounted for in 
some way. When John Martin died in 1889 no one seems 
ever to have suggested an;- such thing as taking an account.
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Everything went, on the same as before, except that Alfred’s 
salary was increased to $500 a year, and it does not seem 
to ha"e occurred to anyone that the rights of tthe parties 
had lieen in any other way altered. I myself entertain no 
doubt that while William Martin, the father, may have dé­
sirai to give his sons a status in the community by holding 
them out and publishing them as his partners, and was wil­
ling to run the risk which that course might involve as to 
himself, the intention of all parties was that the sons should 
give their work and services to the business for this stipulated 
sum which the father agreed to pay, and which should re­
present their interest in the business. This amount having 
been paid the plaintiff's bill cannot he sustained, because 
there is nothing for which the defendant is entitled to ac­
count to her.

Authority in a case of this kind is scarcely to be ex­
pected, but the circumstances are so similar to those in 
Itadcliffr v. Hush worth (7), where the Master of the Holla 
arrived at the same conclusion which I have reached, that I 
refer to it.

The hill must he dismissed, and, I think, with costs.

In re AARON EATONS ESTATE.
Trunteet—Hemuneration—Income—Invett meut».

Trusttt»* under a will will lie allowed 5 per cent, commission on in­
come. and 1 per cent, commission on their investments. No 
commission will lie allowed on Investment* made by the tes- 
tater.

Aaron Eaton died in Septemtfcr, 1866. By his will 
duly admitted to probate September 85th, 1866, he appoint­
ed James D. Lewin, Samantha Eaton and Thomas C. Hum­
bert executors and trustees of his estate. At the time ,of 
his death the testator was the owner of three lots of land 
in the .city of St. John of the value of $4,000, a mortgage 
for $1,700 on the Exmouth Street Methodist church; St. 
John water lmnds of the value of $2,000; 36 shares in a 
Massachusetts .bank, worth $3,600, and 144 shares in the 

(7) 88 Beav. 484.
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Bank of New Brunswick of the .par value of $14,400, now 
selling at a premium of $170, or $24,480 above par value. 
The,accounts of the executors were passed from time to 
time in the Probate Court upon which a commission was 
allowed by that Court. Thomas C. Humbert now petitioned 
that he should he allowed a commission in respect of the 
above property and the income therefrom, as well as upon 
re-investments to the amount of $40,000 made by the trus­
tees. The petition came on for hearing February 8, 1898.

A. O. Earle, Q.C., for the cestuis que trustent:—
The only commission to which the trustees are entitled 

has been allowed,to them by the Probate Court on the pass­
ing of the accounts.

[Barker, J.:—The application is for commission on 
amounts not passed in the Probate Court.]

The property consists of investments made by the testa­
tor upon which no commission should be allowed. A com­
mission on the,income has already been paid.

A. A. Stockton, Q.C., for the petitioner:—
The application is made for the purpose of obtaining 

the ruling of the Court as to the commission allowable upon 
the different classes of property belonging to the estate, as 
well as upon the income. If the rules of the Court are de­
fined there will Ik* no disagreement among us as to their,ap­
plication.

E. T. C. Knowles, for the co-trustees, was not heard.

1898. February 8. Barker, J.:—
I will lay down these rules for your guidance, and they 

will be embodied in my order. I will allow no commission 
on the real estate, as that is an investment made by the tes­
tator, and 1 make the same rule as to the personal estate of 
the testator at the time of his death, consisting of bank stock, 
bonds and mortgages. A commission of five per cent, wilf 
be allowed on income, and a commission of one per cent, 
on investments made by the trustees. Of the commission I 
allow one-third to the petitioner. The costs of all parties 
to be paid out of the estate.
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CALHOUN v. BREWSTER

Specific Performance—Juritdiction—Parol Agreement—Cot-Aid of Evidence 
—Ditmutal of Hill—Cotte.

Id » suit for specific performance the evident must satisfactorily shew 
that the agreement is substantially what it is alleged to be by the 
plaintiff. If the agreement is denied on oath by the defendant the 
Court will not decree specific performance of it unless the plaintiff’s 
evidence is so corroborated by witnesses or by the surrounding cir­
cumstances as to leave no substantial doubt that the defendant is

The exercise of the jurisdiction of Equity as to enforcing specific per­
formance of agreements is not a matter of right in the party seeking 
relief, but of discretion in the Court to be exerc sed in accordance 
with fixed rules and principles.

In a suit for specific performance of an alleged parol agreement for the 
sale to the plaintiff by the defendant.of a piece of land, the bill 
alleged the agreement to be that the plaintiff should take the land 
subject to a mortgage on payment to the defendant of |100. The 
plantiff s evidence proved the agreement to be that the amount 
payable to the defendant was to be secured to him by a second 
mortgage on the land. The defendant's evidence proved that the 
plaintiff was to pay off the mortgage then on the land, and give the 
defendant a mortgage for amount payable to him.

Held, that there was no concluded agreement between the parties, and 
that the bill should be dismissed, but, under the circumstances, 
without costs.

The fact» fully appear in the judgment of the Court.
Argument was heard June 81, 1898.

IV. H. ('handler, and M. 0. Teed, for the plaintiff:—

The poaaeeeion of the premises by the plaintiff after the 
dissolution of the (rartnership was solely referable to the agree­
ment sought to be specifically enforced, and takes the ease 
out of the Statute of Frauds. The jiossession cannot Ire said 
to lieve been under the lease, for it came to an end by act of 
law when the |»irtnership terminated, and also by virtue of 
the agreement. In lloileon v. Ileulr id (1), it was held 
that |rosses»ion taken before, hut continued after, a jrarol 
contract for a lease, may, if unequivocally referable to the 
contract, constitute part |>erformance, taking the ease out 
of the Statute of Frauds. It is sufficient if the substantial

(1) [1890] 1 Ch. 428.
VOL. I. M.S.B.R.—80
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1898. terms of the agreement were concluded upon between the 
Calhoun parties, though some of the details were not arranged. Isaao 

HitKWhtki*. Brewster is not a bona fide purchaser for value without no- 
Barkë^j. Bee. He is atiected with constructive knowledge of the 

agreement of the vendor with the plaintiff under the rule 
that the knowledge of the agent is the knowledge of the 
principal: Dryden v. Frost (2); Gosling's Case (3); Spencer 
v. Topham(4); Sheldon v. Cox(5); Eyre v. Burmester (6); 
Brown v. Sueet (7); Kettlewell v. Watson (S). A person pur­
chasing merely the interest of another takes it subject to all 
equities existing against it: Miller v. Duggan {9).

II. A. Powell, Q.C., for the defendants:—
The sale by Frederick Brewster to Isaac Brewster was 

the ordinary transaction between vendor and vendee, and did 
not involve any element of agency between them so as to 
affect Isaac with Frederick’s knowledge. See Espin v. Pem­
berton (10). The evidence establishes that there was no con­
cluded agreement between the plaintiff and Frederick 
Brewster. The acts of part performance, in this view, are 
therefore immaterial: Lady Thynne v. Earl of Gletujall (\1). 
The bill sets out a different agreement from that proved at 
the hearing. An amendment will not be allowed: Lord 
Ormond v. Anderson (12). Where parties contradict each 
other and the plaintiff’s version is not corroborated, specific 
performance will not be decreed: Hawkins v. Malthy ( 13); 
Lindsay v. Lynch (14); Toole v. Medlicott( 15); Cooper v. 
Hood(\G); Stuart v. London and North-Western Bailway 
Co. (17); Beynolds v. Waring (18).

Teed, in reply.

1898. August 28. Barker, J.:—
The plaintiff filed his bill in this suit for the specific 

performance by the defendant Frederick Brewster of a verbal

(2) 8 M. A C. 670. 
(8) 8 Him. 801.
(I) 8 Jur. N. 8. 865. 
(S) Idea, tM.
(61 10 H. L.C. 114. 
(7) 7 A. R. 740

(8) 91 Ch. D. 685. 114) 9 Sch. & Lef. 1.
(9) 91 Can. 8. C. R. 83, 47.

(10! 4 Drew. 333 ; 8 DeO. A J. 647.
(11) 2 H. L. C. 181. (15) 1 B. A B. 402.
(12) 2 B. A B. 363. (16) 26 Beav. 298.
(13) L. R. 3 Ch. 195. (17) 1 DeO M. A O. 721.

(18) 1 Young Ex. 346.
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contract alleged to have been made between him and the 
plaintiff for the sale of a piece of land at Albert in the 
county of Albert, of which contract the plaintiff alleged there 
had been a part performance by him sufficient to obviate the 
effect of the Statute of Frauds. It appears that the plaintiff 
and Frederick Brewster in the month of August, 1896, entered 
into a partnership under the name of P. W. F. Brewster & 
Co. for the purpose of manufacturing carriages. They carried 
on the business at Hilsboro, and also in the premises in ques­
tion, which were owned by Brewster and in which he had 
prior to the partnership carried on the same business on his 
own account. The partnership continued only until the 26th 
of December following, on which day, as the result of negotia­
tions which had apparently been going on for some time, a 
dissolution was agreed upon, the terms of which were reduced 
to writing, and which are substantially these: The plaintiff 
purchased Brewster’s interest in the whole partnership 
assets for the sum of $600, and assumed the liabilities of the 
firm. This sum was to be paid by Brewster taking the Hila- 
boro stock as a part payment at 1150, and the balance of 
$450 was to lie secured, and was in fact secured by plaintiff’s 
promissory notes to Brewster. The partnership transac­
tion has no bearing on the case except so far as it relates to 
the retention of possession by the plaintiff of the premises in 
question after the sale or alleged agreement for sale which 
was also made on the 26th of December—the plaintiff alleging 
that he was in possession under the purchase, and the defen­
dant contending that he was there as tenant to Brewster, 
under the lease of the premises to Brewster 4 Co., from 
Brewster the owner, and which lease went, as defendant 
contends, to the plaintiff as part of the |)artnerehip assets 
under the terms of dissolution. It is this possession ujion 
which the plaintiff relies as a |»rt perfonnance of the con­
tract.

On the 26th day of December, the day on which the 
dissolution took place, and after that had been concluded, it 
seems that the plaintiff and Brewster did verbally agree u|>on 
a sale and purchase of the Hilsboro premises at a price of $400. 
These premises were at that time owned by Brewster, subject 
to a mortgage to Hon. A. R. McLellan, upon which there

531
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was then due about $300. The dispute arises as to the terms 
of payment. The plaintiff alleges in his bill that the agree­
ment was that he was to pay Brewster the difference between 
the amount due Mcljellan and $400, and get from Brewster 
a conveyance of the property and assume the Mcljellan mort­
gage. Brewster’s version of the arrangement is that the 
plaintiff was to pay the Mcljellan mortgage off and give him 
a mortgage for the $100 coming to him. This would give 
him a first lien for hie $100 and relieve him of his personal 
obligation to Mcljellan for his claim. At the hearing the 
plaintiff failed in sustaining the contract of purchase as it 
was alleged in his hill, but proved distinctly that he was not 
to i«y the difference coming to Brewster in cash at the time, 
hut give him a mortgage for it second to McLcllan's; end 
that although he was to pay the McLellan mortgage eventu­
ally, he was under no obligation to do so immediately. In 
consequence of this evidence, the plaintiff moved to amend 
his bill by adding to section two, which sets out the contract 
of sale, these words: “ such amount ” (that is the difference 
between the $400 and the amount due Mcljellan) “ so to be 
paid to lie secured by a mortgage from the plaintiff to the 
defendant Frederick Brewster on the said shop, land and pre­
mises.” The hill therefore as amended alleges a contract on 
the part of the defendant Frederick Brewster to sell these 
premises to the plaintiff for the sum of $400, and to secure 
the |>ortion of it coming to Brewster by a second mortgage. 
Brewster’s account of it is that Mcljellan was to he paid off 
ami he was to get a first mortgage, and this is the dispute 
lietween the parties as to the term» of the contract so far 
as these terms were concluded upon. It appears from the 
evidence that the plaintiff continued in poaseasion of the 
premises in question and carried cn the business until the 
first of February, 1807, when it was taken over by certain 
|iersona of whom the plaintiff was one, who lied arranged to 
apply for incorporation under the Joint Stock Companies’ 
Act, and who did afterwards liecome incorporated, and are 
defendants in this suit. To this company the plaintiff leased 
the |«remises for a year, and they took possession and carried 
on the business. On the 3rd day of March, 1897, a convey­
ance of the land and premises in dispute from Frederick
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Brewster to the flefendent Isaac Brewster, who is his brother 
and lives in Kossland, B.C., was registered. This convey­
ance is dated February 20th, 1897, and purports to have been 
made for the consideration of $100. The hill contains an 
offer to pay the defendant Frederick Brewster the difference 
between the $400 end the amount due MeLellan, and prayed 
that Brewster be decreed specifically to perform the said 
agreement, and to make a good title subject to the said mort­
gage—that is the MeLellan mortgage—and that the Brew­
sters' be restrained from interfering with the possession of 
the plaintiff and his lessees and from bringing ejectment to 
recover possession.

On this hill as originally framed and on some affidavits 
used in support of it, an injunction was granted—I believe 
upon notice—by Mr. Justice llaningtun on the 18th day of 
March, 1897; and for the purposes of that motion the plain­
tiff made an affidavit verifying the bill, and among other 
material portions of the bill swore to the truth of the second 
section, which sets out the alleged contract, thus proving 
the contract of which he seeks specific |>erfor; nance to have 
lieen materially different from that proved ly him at the 
hearing—so materially different that his counsel felt com­
pelled to ask for an amendment. At the hearing three prin­
cipal objections were taken to the plaintiff’s right to a de­
cree: 1. That there was no concluded contract between the 
parties, or at all events the evidence on that point was so 
uncertain that the Court would not act upon it. 2. That 
the irossession of the plaintiff relied on as part performance 
is not referable to any purchase and sale, but to the lease 
taken over by the plaintiff on the dissolution of partnership, 
and 3. That the defendant, Isaac Brewster, was a bona fide 
purchaser for velue without notice. I shall only deal with 
the first ground, as I think that fatal to the plaintiff's right 
to a decree.

It is no doubt the recognized rule of this Court that 
in order to sustain a bill of this nature, the evidence must 
satisfactorily show that there was a concluded contract be­
tween the parties—the matter must have progressed beyond 
the stage of mere treaty or negotiation, during which either

1898.

Calhoun
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1898. party could withdraw, and reached the stage of definite con- 
calboum~ eluded contract, certain in all its essential details. More 

B»»wiT«ii. than this, the evidence must satisfactorily shew that the con- 
Bstker, j. tract is substantially what the plaintiff alleges it to be. In 

this case, the parties do not differ as to the fact that there 
was an agreement to sell at a fixed price, but they disagree 
as to the terms of payment or security for the payment of 
the purchase money. In Rossiler v. Hiller (19), Lord Black­
burn says: “ I quite agree with the Lord Justices that 
(wholly independent of the Statute of Frauds) it is a neces­
sary part of the plaintiff’s case to shew that the two parties 
had come to a final and complete arrangement; for, if not, 
there was no contract. So long as they are only in negotia­
tion, either party may retract; and although the parties may 
have agreed on all the cardinal points of the intended con­
tract, yet if some particulars essential to the agreement still 
remain to be settled afterwards, there is no contract. The 
parties in such a case are still only in negotiation.” The 
terms of the contract as stated in the original bill upon which 
the injunction order was granted by Mr. Justice Hanington, 
are essentially different from those stated in the bill as 
amended, upon which I am asked to decree a perpetual in­
junction—so different in fact that I should think by the 
practice which prevails in this Court, the amendment would 
have the effect of dissolving the injunction unless it were speci­
ally reserved. The exercise of the jurisdiction of equity as 
to enforcing specific performance of agreements is not a 
matter of right in the party seeking relief but of discretion 
in the Court, not an arbitrary or capricious discretion, but 
one to be governed as far as possible by fixed rules and prin­
ciples. The conduct of the party applying for relief is al­
ways an important element for consideration: Lamare v. 
Dixon (20); Haywood v. Copt (21). It is not sufficient even 
to entitle a party seeking this peculiar relief to show what 
would be sufficient to entitle him to recover in a Court of 
Law, namely, that a contract existed: Per Strong, J., in 
Harris v. Robinson (22). More than this, it is the rule, of

(19) SApp. Cm. 1151. 
(10) L. n 6 H. L. 423.

(21) 25 Beav. 140.
(22) 21 Can. 8. C. B. 897.
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this Court not to make a decree in such cases in the plain­
tiff’s favor when the alleged contract is denied on the de­
fendant’s oath, unless the plaintiff’s own evidence is so cor­
roborated either by the testimony of other witnesses or the 
surrounding circumstances as to leave no substantial doubt 
that the defendant is in error. In determining whether the 
parties ever made a concluded agreement with its essential 
details, or in determining if they did, whether the plaintiff’s 
or defendant’s version of it is to be accepted, it is, I think, 
by no means unimportant to recollect so far as this plaintiff 
is concerned that he has in fact sworn to two different ver­
sions of this contract. In saying this, I must not be regarded 
as attributing to him any improper motive. The character 
of all the parties to this litigation is, I understand, such as to 
preclude any such notion. Human memory is however not 
always reliable; and perha|ie there is no class of cases where 
the testimony of two equally reputable persons will differ 
more widely than in one like the present. They perhaps 
draw inferences which are not warranted hy the language 
used, or they misunderstood one another. Having confi­
dence in each other, they agree upon the all-important point 
of price, and probably leave the details of payment in a gene­
ral sort of a way to be settled later on. Something inter­
venes in the meantime to prevent the final arrangement and 
the parties drift a|>art. Speaking of a somewhat similar case, 
the Master of the Rolls in Price v. Salusbury (23), says: 
“ This is more worthy of observation, because it must be ad­
mitted to be a circumstance extremely unusual, that a plain­
tiff, who comes to enforce the specific performance of an agree­
ment, should not be able accurately to state, in his instructions 
for the original bill first filed, exactly what that agreement is 
in all its details, the specific |>crfnrmance of which he seeks 
to enforce.” The plaintiff, in his direct examination did not 
seem very clear or very positive as to the terms of the con­
tract. At first he said the arrangement was that he was to 
give $4110 for the land subject to Mclicllan's mortgage. He 
however corrected or explained this as meaning inclusive of 
the mortgage. Isiter on he said that Brewster was to deed 
him the shop for $400—that is, $100 to him, and he was to 

( 3) 82 Beiv. 484,
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1898. satisfy the Governor (Lieutenant-Governor McLellan). In 
camiov* all his direct examination he made no mention of any mort- 

iirkwstf.b. gage to tie given to Brewster. It was on his cross-examina- 
ii.rker, j. tion, as detailed at pages 54 and 55 of the evidence that he 

swore positively that the arrangement was that he was to give 
Brewster a mortgage for his $100. And in reference to the 
McLellan mortgage he says, “ I want to make myself plain 
in that—that it was not necessary that 1 should pay the 
Governor right at once for that.” Under these circum­
stances, if the case rested upon the plaintiff’s own evidence, 
I should scarcely feel justified in concluding that it at all 
satisfied the requirements of the Court in such a case. It 
was however argued that the plaintiff's evidence was corrobo­
rated by that of other witnesses. I do not think it is cor­
roborated as to the facts in dispute. Mr. Peek and Mr. 
Trueman and the other witnesses only speak of Brewsters 
declarations to the effect that he had sold or agreed to sell 
the shop. About that fact however there is really not much 
dispute—the dispute is as to the manner of paying or secur­
ing the purchase money, and in reference to that none of 
these witnesses sjieaks at all. Mr. Peck swears distinctly that 
there was no mention to him or in his presence of any mort­
gage to Brewster, yet both defendant and plaintiff say that 
was the arrangement. The fact that there was no mention 
of this mortgage to Mr. Peck when the parties were at his 
office on the 2fith Ilecemlier, apparently for the purpose of 
completing the negotiations which had been going on during 
the day, rather leads me to think that there was nothing 
definitely settled about it at that time. Brewster’s version 
of what took place is that after some talk on the matter the 
plaintiff finally asked him if he would take $400 for the 
shop, and he agreed to this. He then says (p. 134), “ He 
asked me if I would take security, he to pay Hon. A. H. 
McLellan the mortgage and to pay me the difference between 
that amount and the amount I had agreed to accept.” To 
this Brewster at first said he would not exact the security, 
but afterwards said he woidd take the security, and that 
the matter was left in that way. Later on in his evidence 
he said that it was said on the 26th December that his mort­
gage was to be a first mortgage. Brewster also states in his
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evidence that soon after the agreement wae made and when 
the question of renewing the insurance came up, he asked 
the plaintiff if he were making arrangements to pay the 
Mclxdlan mortgage, and he said he did not know, he had 
not decided, or words to that effect. He then said, " In that 
case what do you propose to do with me. lie answered 
(p. 141), It was understood that you were to take a second 
mortgage, and I said nothing of the kind was understood by 
me. He said, it certainly was, and I said it certainly was 
not, and that it would not be a business transaction at all. 
And he said, you would be as well off as you are now, and 
I said that I would not have anything negotiable for it.” 
Now the plaintiff does not state that it was ever agreed or 
said that the defendant was to take a second mortgage; 
though he says that he so understood the arrangement. It 
is clear from Brewster’s evidence that he did not so under­
stand it. It may he that as to this essential and important 
part of the arrangement the parties’ minds never were ad idem 
—it may be that the matter was left in a loose, unsettled way 
and never finally agreed upon; or it may be that if there was 
in fact a concluded contract between the parties, that the 
evidence of what it was is so vague and uncertain that the 
Court would not act upon it; the result in either case is the 
same, for in none could the plaintiff have a decree. See 
Williston v. Laugon (24). There remains only the question 
of costs. The defendant Isaac Brewster must have his costs. 
The general rule in such cases is not to give costs. In Strat­
ford v. Bosworth (25), the Vice-Chancellor says: u The result 
is that the correspondence, taken altogether, has not reached 
beyond treaty and these papers cannot be blended into one 
concluded agreement. The consequence is that the bill 
must be dismissed. With regard to costs, this is a case of 
misunderstanding, arising from the want of dear, unequivocal 
conduct and language. The defendant also insisted upon the 
Statute of Frauds, for which there is no pretence, but on the 
former ground it is not a case for costs.” See also NttdUr 
v. Campbell (26).

Bill dismissed with costs as to Isaac Brewster, and with­
out costs as to the other defendants.
31) 19 Can. 8. C. R 678. (25) 2 V. à B. 841. (26) 17 Or 6M.
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KINO v. KEITH.

Sepi*ii*b<rto. y i9tako — Jtntlfl'ation — Cott, — BUI for rectifient ton and fort-
clôture of mortgage—Competing purchasers—Priorities—Quit claim 
Died—Purchaser for value—Covenant for interest—Rate—Construc­
tion.

Itvvtiticatiuu decreed of misdescriptiob in conveyance of land arising 
from mutual mistake of grantor and grantee, as against a subse­
quent pun baser with notice of mistake, but without costs.

Bill sustlined for the rectification of a mortgage, and for the fore­
closure and sale of the mortgaged premises.

A purchaser of a lot of land taking under a conveyance describing 
by mistake of grantor and grantee a different lot, has merely an 
equitable tight t<> lntve til.' . ..live,' IBM KCtUM f. distinguish. .1 
iront an equitable estate, and the maxim "qui prior est tempo’r potur 
est jure " has no application as against a subsequent purchaser f< r 
value without notice.

Where the owner of the fee simple grants, bargains, sells, assigns, 
and conveys, all his interest in land, to have and to hold the 
same unto the purchaser, his heirs and assigns, the conveyance 
is not a deed of quit claim, but transfers to the purchaser all the 
interest of the grantor sufficient to sustain a claim of purchase 
for value.

A mortgage provided for payment of the principal on a certain date, 
with interest thereon nt the rate of W jwr cent., payable annually, 
and that the same rate of Interest should be paid from and after 
the expiration of the date fixed for payment of the principal 
until the whole sum was pnid, and that overdue interest should 
liear interest at 0 per cent, per annum.

Held, that the principal bore interest nt V per cent, both Itefore and 
after maturity, and that overdue interest bore interest nt 0 per 
cent, whether it accrued due Itefore or after the maturity of the 
principal.

The facts fully appear in the judgment of the Court.
,V. G. Teed, for the plaintiff.
IV. B. Chandler, for the defendant, M. S. Keith.

1898. September 80. Barker, J.ï—
This bill was filed by the plaintiff as assignee of a mort­

gage of two lots of land in Salisbury—first, for the rectifi­
cation of the instrument in reference to certain alleged errors 
in the description of the lots in question; and, second, for 
a foreclosure, and sale of the premises. The facts as they 
have been established by the admissions of the defendant 
Keith in his answer and by the evidence given at the hearing 
are substantially these: There were three lots of land in
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Salisbury containing about 48) acres each—part of a block 
of glebe land lying to the south of Sleeves Hoad and to the 
west of the road to Victoria Mills. The most southerly of 
these three lots was known as the Green lot—the one lying 
immediately to the north of it is the Durant lot, and the 
third, lying immediately to the north of the Durant lot and 
between it and the Sleeves Hoad is the Berry lot. On the 
30th July, 1872, Joseph Green, as owner in fee of the Green 
lot, conveyed it by way of mortgage to Flewelling and More- 
ton, church wardens of the parish, to secure the sum of $150 
and interest. On the same day Alexander Durant, as the 
owner in fee of the Durant lot, conveyed it by way of mort­
gage also to Flewelling and Moreton to secure the sum of 
$145.50 and interest, and on the 28th May, 1872, Alida 
Berry, as the owner in fee of the Berry lot, conveyed it by 
way of mortgage also to Flewelling and Moreton to secure the 
sum of $125 and interest. On the 27th January, 1873, 
Flewelling and Moreton assigned these three mortgages to 
E. B. Chandler, Jr.; Green remained in possession of his lot 
until September 25th, 1873, when he sold to one Henry B. 
Killam. The projier description of this lot commences at a 
stake on the south-east corner of Glebe Lot C, and then runs 
along the southern side of the lot south 74° west 41 chains 
and 25 links to a stake; thence north 16° W. to a marked 
maple tree, etc. In the conveyance from Green to Killam 
of September 25, 1873, the second course of this description 
instead of running north 16° W., is made to read south 16" 
W to a marked maple tree, the effect of which was that the 
lot described in this deed was a lot south of the Green lot, 
and one in which Green had no interest whatever. This is 
alleged to have been a mutual mistake of the parties. The 
erroneous description has been continued in the several 
conveyances of the lot down to and including the plaintiff’s 
mortgage; and this is one of the errors which it is sought to 
have rectified in this suit. Killam, the purchaser, went into 
possession of the Green lot under his deed from Green, and 
remained in possession until September 9, 1876, when he sold 
to Charles N. Killam, who then went into possession of the 
Green lot under his deed. It is alleged in the bill, and I 
think established by the evidence, that Henry B. Killam

1898.
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1898. paid the mortgage on the Green lot to Chandler. It how-
KtNO ever remains uncancelled on the records. In May, 1878,
kii'th. Chandler, under the power of sale in the Berry mortgage, 

liMkirjj. sold the Berry lot to one William Good, who afterwards sold 
to Mary Killam, and in July, 1896, she sold it to the defen­
dant Keith and conveyed it to him on the 16th of July in that 
year. He also procured from Alida Berry, the original owner, 
a release of her interest in August, 1896. In 1880 Chandler, 
as the plaintiff contends, Bold the Durant lot under the Durant 
mortgage to one John E. Bussell for $164, and intended to 
convey it to him, hut in the conveyance, which is dated 
March 16, 1880, the lot described is the Berry lot. This is 
alleged also to have been a mutual mistake of the parties, 
though the defendant denies that there was any mistake 
about it. And it is this error, which with the other one I 
have mentioned, it is sought by this suit to have rectified. 
In 1885 Bussell agreed to sell the Durant lot to Charles N. 
Killam for $400, and in performance of that agreement, 
conveyed the lot to Killam by deed dated June 1, 1885, de­
scribing in reality the Berry lot by the same metes and 
bounds as those contained in the Chandler deed. In order 
to raise a portion of the purchase money for this Durant lot, 
Charles N. Killam who then .owned as he supposed, both the 
Green and Durant lots, borrowed the sum of $225 from one 
John A. Wheaton on the agreement, that as security for the 
repayment of the money he was to give Wheaton a mort­
gage on these two lots; and in pursuance of that agreement 
he did execute a mortgage to Wheaton as was intended on 
the two lots in question, dated June 10, 1885—the two lots 
however being both described with the erroneous boun­
daries already pointed out—the lots really described being 
some lot to the south of the Green lot instead of the Green 
lot itself, and the Berry lot instead of the Durant lot. Whea­
ton assigned the mortgage to Pittield on January 20, 1888, 
and l*itfield assigned it to the plaintiff March 2, 1896. The 
plaintiff endeavoured to sell under the power of sale, but 
failing in getting a purchaser, the property was at the plain­
tiff’s request bought in for him by his brother, to whom 
he conveyed, and who reconveyed the property to him. It 
also appears that on the 8th July, 1891, Charles N. Killam
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executed an assignment tor the benefit of hie creditors to the 1898. 
defendant McCann in terms sufficiently comprehensive to 
include whatever interest he had in these lots; and the evi- ki.I'th. 

dence shows that at the time of the assignment he told B«rk«i, j. 
McCann that these lots were subject to the Wheaton mort­
gage, which was then held by Pitfield. Chandler died in­
testate in January, 1890, leaving two children surviving—
William B. Chandler and Mrs. Blackwell, from whom the 
defendant Keith procured a conveyance dated April 14,
1893, of their interest in the Durant lot. The defendant 
Keith claims the (Ireen lot under a verbal agreement to pur­
chase, which, he says, he made with McCann as Killam’s 
assignee, under which he took possession; and he claims the 
Durant lot under the conveyance from Chandler’s heirs, 
and a similar conveyance from Durant and wife dated April 
30th, 1897, though Keith in his answer says that the con­
veyance he intended to get, and which until recently he 
thought he had got, from the Chandler heirs was one of their 
interest in the (Ireen lot and not the Durant lot. The bill 
has been taken pro confessa against the defendant McCann 
for want of an appearance.

I shall first dispose of an objection made by the defen­
dant’s counsel based on the attempted sale by the plaintiff, 
when, at his request, his brother hill the lots in for him. It 
was contended that this put the title in the plaintiff, as ab­
solute owner on the records, and1 that while the mortgagor 
might redeem, the plaintiff could not file a bill to foreclose.
In my opinion such a sale is altogether abortive: Henderson 
v. Astwood (1). There can he no doubt of the mortgagor’s 
right of redemption, and I think it necessarily follows that 
the corresponding right of foreclosure must also exist. There 
is nothing in this objection.

The first question to be determined is whether there 
was in fact a mutual mistake between the original parties to 
these contracts of sale and purchase in the conveyances ex­
ecuted for the purpose of completing the contracts. As to 
the Green lot, there does not seem much difficulty so far ns 
these defendants are concerned, for the bill has been taken

(l) [1894] A. C. 150
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pro confesso against one, and the defendant Keith by his 
answer admits that there was a mutual mistake in the original 
conveyance from Green to Killam in September, 1873, and 
that the error has been continued in the subsequent convey­
ances. It is true that neither of the original parties to the 
contract was examined, but a consideration of all the circum­
stances leads almost irresistibly to the inference that the 
mistake was made as the plaintiff alleges. So far as the 
records show, the equity of redemption in that lot is still in 
Green, if alive, or whoever represents him, if dead. This 
interest may have long since been lost by adverse possession 
or by some other equally effectual method, but any finding 
in this case would not affect that interest or conclude those 
in whom it is vested as to the question of mistake. So far as 
the defendant Keith is concerned, his only claim to the 
Green lot is under his verbal agreement with McCann as 
assignee of Charles N. Killam. But Charles N. Killam never 
had any interest in this Green lot, unless the original error 
existed as the plaintiff contended. I have therefore no 
difficulty in finding that so far as the Green lot is concerned 
the plaintiff has made out this part of his case as against 
these defendants. As to the Durant lot, though the facts 
arc somewhat complicated/ I think the plaintiff has also 
established his case. It is of course necessary in the absence 
of admission that the evidence of the mutual mistake should 
be clear so as to leave no reasonable doubt—more especially 
perhaps when so long a time has elapsed, and when one of 
the parties to the mistake is dead and his evidence therefore 
not available. There are no admissions as to this part of 
the case except as to the jrossession of the lot from time to 
time. On the contrary, the defendant alleges that when 
('handler made the conveyance to Bussell in November, 1880, 
describing the Berry lot and professing to sell under the 
power of sale in the Berry mortgage, he was doing pre­
cisely what he intended to do, and, as proof of that, stress ia 
laid upon the concluding words in the description in that 
deed: “Being the lands and premises which one Alidah 
Berry by way of mortgage conveyed to O. E. Flewelling and 
James II. Morton, and which they afterwards assigned to 
said Edward B. Chandler.” I dare say this may be quite
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true, but the mistake was in dealing with the Berry lot at 1898. 
all when the Durant lot was the subject-matter of the pur- kino
chase. If the contract of sale made between the parties kiitb.
three years before had reference to the Durant lot, as 1 shall Bukor, j. 
endeavour to show by the evidence was the fact, then that 
contract is not completed by conveying some other lot. If 
there was a bona fide intention of completing the contract 
by conveying the lot agreed to lie sold, a conveyance of some 
other lot must be attributable to a mistake. The alternative 
argument is that a fraud was attempted, but no one sug­
gests that here. I have no doubt at all that though Mr.
Chandler when he made this conveyance to Russell, knew 
he was conveying the Berry lot, he was under the mistake 
of thinking it was the Berry lot Russell had bought and paid 
for, and in reference to which they had contracted three 
years before. The important question is what did Russell 
agree to buy and what did Chandler agree to sell. The con­
veyance is merely made in execution and jierformance ol 
that contract. It would appear from the evidence that al­
though these three mortgages were assigned to K. B. Chand­
ler, Jr., his father, the late Governor Chandler, was in reality 
the beneficial owner. The accounts of the transactions were 
kept in the Governor’s books, and among his papers pro­
duced at the hearing by Mr. Hewson, who had charge of 
his papers, were the mortgages in question, and certain ac­
counts and memoranda which have a material liearing upon 
this Durant transaction. More than this, the evidence shows 
that when Russell first went to E. B. Chandler to negotiate 
as to the purchase of this property, he was referred to the 
Governor. George Russell, the father of John E. Russell, to 
whom the conveyance was made, was examined at the hear­
ing. He had formerly lived at Salisbury, and knew all about 
these three lots. After having been referred to the Governor by 
E. B. Chandler, as I have already stated, he went to see the 
Governor and the following is his account of the interview:

“ Q.—What took place between you and the Governor?
A.—I asked him if he held the Durant mortgage in Sleeves’ 
settlement, and he said he thought he did, and looked it over.
And I said my Opn was with me, and I said we wanted to buy 
the piece of land. I says, what do you want for that? Well,
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lie says, I think it ought to be worth two hundred dollars. 
1 said I cannot give that; ao we talked then about a horse, 
if he would take a horse in the payment of it, that maybe 
we would trade, and we traded.

Q.—What was your bargain? A.—I was to give him 
$160 for the land.

Court—State what took place.
A.—1 traded with him—me and my son traded for the 

Durant lot.
Court—Tell as nearly as you can what took place be­

tween you and the Governor.
A.—Yes. He said, I’ll take that horse at $120.
Q.—Was this on account of the purchase? A.—Yes. 

And you can go home and go to work on this land, and 
when you have money to pay why we will take some writings. 
And I was on that land some five years before there was any 
writing done.

Q.—He agreed to take the horse at $120 on account of 
the purchase money? A.—Yes. He agreed to sell the lot 
to mo for $160.

Q.—What lot was this? A.—The Durant lot. It was 
not the Berry lot. I never occupied the Berry lot

Q.—You made that bargain? A.—Yes.
Q.—Did he tell you anything almut what u could do 

in respect of the lot? A.—He told me to g work on it.
Q.—You came up to Salisbury? A.—Y s.
Q.—Did you see young Edward, Jr.? A.—Yes.
Q.—Did you tell him what took place? A.—Yes. 1 

said your father is going to take that horse. And he said, 
where is the horse? I said I will fetch him out to Petitcodiac 
to-morrow, and he sent Parson Willis to look at the horse, 
and if he was all right to send him to Edward B. Chandler's 
place. I took him out, and they passed the horse all right 
and they sent him in, and I went home and went to work on 
the land. I cannot tell the year exactly. It was sometime 
before the deed was given.

Q.—Did yon say anything to the Governor about in 
whose behalf you were buying it? A.—I said my son will 
pay for this land. He says, when you have money to pay, or 
pay all up, we will give you a deed.
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Q.—Give who a deed? A.—He would give John Rus- 1898. 
sell, my son, a deed.” Kik0

The witness then states that he and his family, includ- Haïra.
ing his son John, who was then about 19 years of age and u»rker, j. 
living with him, moved on this Durant lot and continued 
there eight years, during which time they cleared several 
acres, built a house and made substantial improvements, 
costing some $250 or $300. The witness also states that 
while he cannot give the exact year in which this bargain 
was made, it was about 19 or 20 years ago—that they were 
on the lot (bout five years before the deed was given, and 
on it eight years altogether. He also says that his son John 
paid the balance of the purchase money. There can lie no 
doubt from that evidence which is altogether uncontra­
dicted, that Russell was negotiating solely as to the Durant 
lot—that his contract had reference entirely to that lot— 
that he went into possession of that lot under his agreement 
of purchase and made substantial improvements upon it.
This evidence is strongly corroborated by papers of Governor 
Chandler found after his decease, which took place some 
; ears before anything seems to have been known about these 
mistakes. Among the papci$ was this Durant mortgage, 
aid folded upon it several memoranda and accounts. On 
tho back of the mortgage in the Governor’s writing is this 
memo: “John Ru**ett wanta to purchace, Oct. 77.” There 
is also a letter in E. It. Chandler's writing addressed to his 
father, and dated 30th October, 1877, which corresponds 
with the date of the Governor's memo. This letter, so far 
as it relates to this transaction, is as follows: “ My dear 
Father—Yesterday 1 bargained with Russell, taking a valu­
able horse lie or his son owns and $50. His son will com­
plete the purchase' about the 1st of next month” (I think 
it is) “ when he will pay $20 in cash and the remainder in a 
year. Mr. Willis, a good judge, says the horse is well worth 
$120.”

There is no evidence to show that Russell ever had any 
other transaction with Chandler than this one. The memo, 
on the mortgage shows conclusively the land to which the 
bargain had reference, and the reference to Willis and the 

VOL. I. K.B.E.a. -87
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1898. price of the horse entirely corroborates Russell's evidence. 
K„,0 There was also another paper among those of the Governor 

kmtb. to which I have referred. It is a memo, of account in E. B.
Barker, ». Chandler’s writing, and it is as follows:—

“John Russell 

1880
Feb. Gth, Balance due...........................  $56 75

Interest to 16th Nov., 1880.. ii 70
Writing mortgage ............... 2 00
Registering deed and mort­

gage..................................... 4 00

65 45
By cash........... 20 00

815 45
Payable half in 1 year and remainder in 2 years.”

This is in E. B. Chandler’s writing.
The first item of $56.75 dearly represents the balance of 

the purchase money, $50 and the interest from October, 
1877 to February 6th, 1880, $6.75. The next item of $2.70 
is the interest to 16th March? 1880, the date of the con­
veyance to Russell—the $2 is a charge for writing the mort­
gage, which Chandler took back for the small balance; and 
the $4 is the registry fee on the deed and mortgage. The 
credit of $20 corresponds with what Chandler in his letter 
of 30th October, 1877, said John Russell was to pay. These 
memoranda produced from the Governor’s own papers and 
corroborated by entries in his 1 sinks, coupled with Russell’s 
evidence, leave no doubt in my mind that both parties were 
contracting in reference to the Durant lot, and that both 
the Governor, E. B. Chandler, Jr., and the Russclls, under­
stood that the one had agreed to buy and the other to sell 
the Durant lot; and that their negotiations had no refer­
ence whatever to the Berry lot. There arc other circum­
stances tending to the same conclusion, but I shall only refer 
to two of them. The evidence shews that for the unpaid 
balance due by Russell, he gave the Governor a mortgage on 
the Berry lot on getting his own deed of that lot. It is most 
unreasonable to suppose that the Governor would have taken
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a mortgage on a piece of land of which he had given the mort­
gagor his title'hinless he supposed the title was good. And, 
in addition to this, the Berry lot had been sold by Chandler 
and conveyed to Good in May, 1878, two and a half years 
before this deed was made to Bussell. It is impossible to 
attribute to the Governor or to his son E. B. Chandler, 
Jr., the deliberate intention of conveying to Russell property 
which they had sold and conveyed away long before. It must 
have been a pure mistake, as the plaintiff alleges it to have 
been.

It is, I think, equally clear that when Russell sold to 
Chas. N. Killam the same mistake took place. They were 
both contracting as to the Durant lot but, as was natural to 
do, using the Chandler deed for a description of the lot, 
neither party being aware of the error. Killam goes into 
possession of the Durant lot under his purchase, and Russell 
gives up the possession to him in performance of the bar­
gain. The conveyance to Charles N. Killam of this lot is 
dated June 1st, 1885. Killam therefore at that time, ac­
cording to the evidence, really had purchased and owned 
both of these lots, though his paper title to both was defec­
tive in the way I have mentioned. It appears from the evi­
dence of Charles X. Killam, ar, 1 his evidence is in no way 
contradicted—that the money he was borrowing from Whea­
ton was for the purpose of assisting in paying Russell for 
this Durant lot, and that Wheaton knew this, and that the 
mortgage to Wheaton, of which the plaintiff is now the 
assignee, was to be given by Russell on these two lots in 
question; and the three conveyances, that is, the deed to 
Killam of the Green lot; the deed to him of the Durant lot, 
and the mortgage to Wheaton, were all registered the same 
day. Killam’s evidence on this point is ]H>sitive and clear. 
When asked what took place between him and Wheaton 
about this lot, he says: “I told him the lot I was going 
to buy. I told him it was the Durant lot, that I was buying 
the Durant lot, and that I had a lot lying off it, and I wanted 
the two together. He said he would let me have the money 
provided I would give him a mortgage of the two lota— the 
Green lot and the Durant lot. I told him I wanted $225. 
He said he would let me have it on a mortgage on the Green

1898.
Kino 

Keith. 
Barker, J.
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and Durant lota.” He then says that Mr. Kmmerson, the 
solicitor employed to draw the conveyances, got Russell's 
deed and Killam'a deed of the Green lot and drew the mort­
gage from them—thereby continuing the errors which had 
originated some years before. Now, it is quite true, as the 
defendant's counsel [minted out at the hearing, that Wheaton 
was not examined, and there was no evidence from him that 
he had made any mistake; and for that reason the defendant 
claimed that the evidence as to a mutual mistake fails as to 
the very instrument under which the plaintiff in this suit 
claims. It cannot of course lie said that a suit of this kind 
must always fail unless you can prove by all the parties to 
the error that the error existed. In In re Boulter (2), the 
Vice-Chancellor exercising a bankruptcy and therefore an 
equity jurisdiction found no difficulty in enforcing an agree­
ment for a mortgage made under circumstances very similar 
to those which exist here as proved by Killam in the extract 
from his evidence which 1 have just quoted. So, in this case, 
while we have not Wheaton's evidence, we have the mi con­
tradicted evidence of Killam as to what took place between 
them, which Wheaton, if produced, could only repeat. That 
evidence points to hut one conclusion—that the parties were 
contracting solely as to these two lots—the Durant lot and 
the Green lot. And the only sensible conclusion to arrive 
at, I think, is that if the conveyance does not in fact carry 
out the intention of the [larties, it is due entirely to a mis­
take in which both [airties participated—there living no sug­
gestion of fraud on either side.

It is contended in the next [dace that even if the evi­
dence shewed a mutual mistake between the original parties 
to these conveyances, the plaintiff cannot succeed as against 
Keith, who is a bona fiile purchaser for value without notice. 
1 am disposed to think that as the right claimed by the plain­
tiff is merely an equitable right, as distinguished from an 
equitable estate, it is liable to he defeated by a bona fiile pur­
chase for value without notice, and that the maxim, “qui 
prior eel tempore polinr eel jure,” does not apply; Phillipe v.

(3) 4 Ch. D. 341.
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Phillips (3); Utterson Lumber Co. v. Rennie (4). It is how­
ever denied that Keith is a buna fide purchaser for value 
without notice, and several grounds are put forward in sup­
port of this position. It is said in the first place that the 
conveyances from Durant to Keith, and from the heirs of 
(.'handler to Keith are mere deeds of quit claim or release, 
and therefore insufficient to sustain a claim of purchase for 
value: Hoff v. Lister (5). Whatever these conveyances may 
in point of fact have been intended to be, I cannot agree 
that in point of form they are what the plaintiff contends— 
mere releases or deeds of quit, claim. The granting words 
(grant, lmrgain, sell, assign and eonvey) and the habendum 
clause (To have and to hold the same unto the said Mordecai 
S. Keith and his heirs, to the use of him the said Mordecai S. 
Keith, his heirs and assigns for ever) are 1 think amply suffi­
cient to convey a fee simple where the grantor only professes 
to convey all his interest in the premises and that interest 
is a fee simple: Poe d. Wilt v. Jardine (6); c. 74, s. 20, C. 
8. N. B.; 67 Viet. c. 20, s. 58. These conveyances are I 
think ample to transfer .to Keith all the interest in the 
described premises which the grantor had, and which 
by a true construction of the instruments it was the inten­
tion of the grantors to convey. And they would Ire opera­
tive, though Keith at the time had neither title nor |>os- 
session, which would not he the case with mere releases or 
quit claims. Let us see however what the real facts are as to 
these conveyances. It is not difficult to see. I do not know 
that the defendant Keith was at much trouble to try to dis­
guise the fact—that he was endeavouring by securing these 
conveyances to obtain a title to these two lots, for which he 
had practically paid nothing, and to which, so far as I can 
see, he had no equitable claim, and that his object in doing 
so was to defeat the title of the rightful owner, whoever he 
might be. The only claim he sets up to the Green lot is 
derived through the arrangement which he says he made 
with McCann, and which, according to his account, was that 
he was to pay him $25 for his interest in these two lots.

1898.
Kino 

Kkith. 

Itarker, J.

(8) 4 DeO. F. A. J. 208. 
(4) 21 Can. 8. C. R. 218.

(5) 14 Or. 452.
(6) Bert. 142.



550 NEW BRUNSWICK EQUITY REPORTS. [VOL

1898.

Keith. 

Barker, J.

which he understood at that time were still subject to the 
mortgages to Flewelling and Moreton, and upon which, so 
far as he knew, nothing had been paid. As to the Durant 
lot, the defendant Keith relies not only on this arrangement 
with McCann, which seems to have been made soon after 
the assignment to him by Killam in July, 1891, and during 
the haying season of that year, but also upon the Durant 
deed of April, 1897. For the present, I shall leave out of 
consideration the deed from the heirs of Chandler. 1 shall 
refer to that later on. The alleged purchase from McCann 
in no wav assists the defendant. Though he has paid $10 on 
account of the purchase he has no conveyance, and he has 
full notice of the defective title. More than this, as 1 have 
already pointed out, McCann’s interest is precisely that of 
Charles N. Killam, who assigned to him: In re ilaplebark 
(•'), and Killam’s interest is nothing at all except on the 
theory that these were precisely the errors which the plain­
tiff alleges to exist; and even in that case, the interest is 
only an equity of redemption which the assignee would take 
subject to all equities against the assignor, who, in this case, 
would in effect be McCann: Harter y. Caiman (8); Beevor 
y. Luck (9); Cummins y. Fletcher (10); Jennings y. Jordan 
(11). It is true that the defendant Keith sets up some claim 
to the Green lot by virtue of the deed from the Chandler 
heirs, but that conveyance does not profess to convey the 
Green lot at all—whatever may be the effect of it, it has 
reference solely to the Durant lot. I am unable to see what 
equity this defendant Keith has shown as regards this Green 
lot in any way to compete with that of the plaintiff. As I 
have already pointed out, the Durant lot stands in a some­
what different position, but as regards it I think the defence 
which the defendant sets up as being a bona fide purchaser 
for value without notice is not sustained by the evidence. 
The price jiaid in purchases of this kind is always an ele­
ment in determining their bona fides. A rule prevailed at 
one time in reference to conveyances under the Statute of 
Elizabeth (12), that where the consideration was altogether

(71 4 Ch. D. 166.
IS) 19 Ch. D. 630. 
(9) L. R. 4 Bq. 637.

(10) 14 Ch. D. 712. -
(It) 6 App. Css. 701. 
(12) 27 Elis. c. 4.
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out of proportion to the real value, such transactions were 
considered in reality gifts, and only purchases in name and 
form. And one- third in some cases and one-tenth in others 
has been fixed as the proportion which would lead to this 
result. See Metcalfe v. Pulvertofl (13); Doe d. Parry v. 
James (14). It is worthy of note here that so soon as Keith 
learned of this Wheaton mortgage in the fall of 1891, only a 
very short time after he had made this alleged purchase from 
McCann for $25, he was willing to pay Pitfield $250 for his 
mortgage interest. This fact is of special importance when 
you are dealing with the effect of the conveyances from 
Durant and the Chandler heirs. For as to them the question 
is whether Keith can in any sense lie said to have been a 
bona fide purchaser for value: McLennan v. McDonald (15). 
The evidence shows that Keith neither l>aid nor agreed to pay 
the Chandler heirs anything as a consideration for their 
conveyance ; and that although he paid Durant $20, Durant 
insisted upon having a bond of indemnity from him. I 
should think it quite impossible in the circumstances of 
this case to hold that these were bona fide purchases for value. 
The only interest which the Chandler heirs could possibly 
have in the lot was that of mortgagee; and if you assume 
that by their conveyance they intended to convey this in­
terest, what was it? So far as this mortgage constituted a 
charge on the land, it had been equitably discharged by the 
salt from Chandler to Kusscll years before. It is unreason­
able to suppose, and there is nothing to suggest, that the 
Chan’' r heirs were making Keith a present of anything 
which either party deemed of value. So also in reference 
to Durant. His interest was simply an equity of redemption 
at most, and although he seems to have received $20 he also 
insisted upon having a bond of indemnity against damage 
or claims by reason of his making the transfer. I am how­
ever clearly of opinion, and so find, that Keith had actual 
notice of the defects in the title liefore he obtained either of 
these conveyances, or contracted for them. As to the Durant 
deed, lie was served with Mr. Teed's notice on the 22nd of 
April, and he says that it was in consequence of that he went

1898.
KlNO
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(18) 1 V.» B. 184. (14) 16 East, 212. (15) 18 Or. 502.
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to Durant. This notice gave Keith distinct informa­
tion of the plain !<Ts claim, and that there was a mistake in 
the conveyances under which he claimed. In addition to 
this, the evidence shows that in 1891 when Keith had agreed 
to pay Pitfield $5850 for the mortgage which was then held 
by him, he caused the title to be searched, and then found 
the deed from ('handler to Russell. Keith admits that he 
knew of the purchase of this Durant lot by Russell from 
('handler in 1877 when it took place, and that Russell went 
and lived on the lot for years afterwards. He also says that 
he understood at the time that Chandler sold to Russell 
under the Durant mortgage. He also knew of the subse­
quent possession of the same lot bv Killam when he pur­
chased, and a continuance of that possession up to the time 
he assigned to McCann. Taking all these facts into con­
sideration, I have no doubt that, while it may be strictly 
true that Keith did not know until later on precisely the way 
in which the mistakes took place, he knew perfectly well of 
the defect in the conveyances now sought to be rectified, 
for with the knowledge he acquired from his search in 1891, 
and his other knowledge of the facts and circumstances, it 
seems impossible to suppose he had not full notice of the 
defect in the title. In 1 Vigie v. Selterinijtnn (17), the present 
Chief Justice of Canada, then Vice-Chancellor of Ontario, 
in speaking of purchases for value and in enumerating 
the reasons why in that case the claim failed, says
(18): “Thirdly, for the reason that the plaintiff had
notice sufficient to disentitle him to set up such a 
defence inasmuch as he admitted in his evidence that
he knew the defendant claimed the land in dispute and 
had been exercising acts of ownership upon it by cut­
ting timber . . . and lastly, on the ground that
such a defence cannot be permitted to be used as a shield 
by a purchaser such as the plaintiff shews himself to have 
been; a mere speculator buying a lawsuit rather than a parcel 
of land, and doing so with the avowed object of cutting out 
the real equitable owner.” The reasons applied to the plain­
tiff in that case are applicable to the defendant in this. See

(17) 19 Or. 612. (18) At p. 519.
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Rice v. O'Connor (19). Ah to the deed from the ('handler 1898. 
heirs, it is to he remembered among other things that the kino 

defendant Keith swears that he contracted with them not as km'™. 

to the Durant lot, hut as to the Green lot, and that he does Barker, j. 
not claim to be a purchaser of the Durant lot from the 
Chandler heirs or under their deed. If the defend «nt Keith 
attaches no importance to the deed from the Chandler heirs 
in reference to the Durant lot, I see no reason why this 
Court should do so.

. Another objection raised by the defendant ts that this 
bill is multifarious; and that, framed as it is, the plaintiff 
is not entitled to the relief he seeks. The plaintiff, however, 
seeks no relief against the heirs of Chandler, he does not seek 
to have the Wheaton mortgage declared prior to the Green 
mortgage, or to interfere with it in any way. It is true that 
he alleges in his bill that the (ireen mortgage has long since 
been paid, and I think the evidence shows this to be the 
fact, but the plaintiff’s case as to these errors would have 
been quite as complete without any such averment. It is 
also true that the plaintiff’s counsel contended that the Green 
mortgage if not paid, was barred by the Statute of Limita­
tions. Whether this is so or not does not I think arise, as 
the representatives of Green are not parties to this suit, and 
therefore no declaration on that point could hind them. In 
fact no such relief is asked for by the plaintiff. See Rowsell v.
Hayden (20). All the plaintiff asks, and all that he says he 
requires, is a declaration against the defendant Keith. The 
defendant’s counsel also contended that the plaintiff could 
not go l>ack and correct any error made by Chandler and 
Russell, or an error made by Wheaton and Killam; and that 
if Wheaton were himself the plaintiff seeking to correct the 
conveyance by describing the Durant lot instead of the Berry 
lot, he would be no better off, as Killam had no title to that 
lot. If such a bill only went that far perhaps this result 
might follow. It is however because that would simply be 
perpetuating the original mistake into which their pre­
decessors in title had mutually fallen, that with the neces­
sary parties before the Court you can deal with their rights

(19) 19 Ir. Cb. R. 424. (90) 2 Or. 557.
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1898. and adjust them aa their equities may require. The right to
x,„„ reform a deed passes to the purchaser: Story Eq. Jur. (21);
Krnm A'rrr on Fraud and Mistake (22). It is true that this plain-

b.j tiff purchased this mortgage with full notice of the defective
legal title, and I presume when he did so he realised the 
probability of being compelled to come to this Court for 
assistance in establishing his lien on the property. This 
however does not preclude the plaintiff from obtaining the 
relief he asks. The evidence shews that he is a bona fide 
purchaser from Pitfield, who, as the evidence establishes, 
was a purchaser without notice. There is no positive evi­
dence, but there is an almost irresistible inference to be 
drawn from the facts and circumstances, that Wheaton never 
knew of the errors. Pitfield and Killam swore they never 
knew of them until recently, and long since they ceased to 
have any interest in the property. This plaintiff, therefore, 
stands in the position of a bona fide purchaser for value 
with notice, from a bona fide purchaser for value with­
out notice and is therefore protected: Story Eq. Jur. 
(23); Watson’» Compendium (24); Lowlher v. Carlton (25). 
It was also objected that there could not be in this case both 
a decree rectifying the mortgage and an order of foreclosure 
and sale. The objection cannot prevail I think in a case like 
this. In IIotlylinson v. Wyatt (26), a case very similar to 
this, the full relief was granted, and the same course was 
adopted in Russel v. Darey (27). As to the form of the 
decree it will only be necessary as the titles stand to declare 
that the contract between Chas. N. Killam and John Whea­
ton was for a mortgage on the Green and Durant lots, and 
that it was by a mutual mistake that these lots were not con­
veyed instead of those described in the plaintiff’s mortgage. 
There will be a declaration that such mortgage is a charge 
upon the Green and Durant lots, and that any interest in 
these two lots which the defendants or either of them has 
is subject to the plaintiff’s mortgage.

There will be a reference in order to ascertain what is 
due on the mortgage and the question of costs, and further 
directions will be reserved until after the report.

(31) j 165. (28) 8 8 <09. <10. (26) 2 Atk. 242. (27) 6 Or. 166.
(22) P. 41» a. (24) P. 1056. (26) 9 Besv. 666.
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On motion made October 18th, 1898, by the plaintiff 1898. 
to confirm the Referee's report on the reference, the plain- Ki*e 
tiff asked that defendant M. 8. Keith be decreed to pay costs kbith. 
of suit, and that interest on mortgage due after maturity n»rt,r,j. 
and interest on overdue interest be allowed at the rate of 
nine per centum per annum. 

il. 0. Teed, for the plaintiff.
IV. B. Chandler, for the defendant, M. S. Keith.

1898. November 15. Barker, J.:—
The only two pv its reserved for consideration are the 

costs and the rate of interest to he allowed on the mortgage. 
The condition of the mortgage is as follows: “ The full sum 
of 8285 in four years from the day of the date hereof with 
lawful interest on the same at the rate of nine per centum 
|>er annum, payable annually, on the 18th day of June in 
each year, the first payment of interest to he made on the 
18th day of June, A.D. 1886. The same rate of interest to 
Iai paid and chargeable from and after the expiration of the 
said four years and until the whole sum is well and truly 
paid. Overdue interest to bear interest at the said rate of 
nine per centum per annum.” I think the true construction 
of this proviso is that the principal bears nine lier cent, 
interest both before and after maturity, and that all overdue 
interest liears a like rate of interest whether it accrues due 
liefore or after the maturity of the principal.

As to the costs, I have felt somewhat in doubt. In 
llarrie v. Peppered (2 8), I xml Romilly, after saying that in 
cases like this the costs must depend upon the conduct of 
the parties, goes on thus—“ When the mistake is entirely 
owing to the conduct of the plaintiff, then he must pay all 
the costs of the suit. When the defendant has been aware 
of the mistake from the beginning and refused to rectify it, 
then the costs must be given against him.” This, of course, 
refers to proceedings by the parties between whom the mis­
take occurred, and who are therefore personally cognizant 
of the facts. In this case, neither plaintiff nor defendant 
was a party to the original error; and while it is tnie that

(2S) L. R. 6 Eq. 1.
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1898. an to the Green lot the defendant, though admitting the 
plaintiff’s contention, refused to set the matter right, it may 

Keith. be that he was entitled to proof of facts of which he had no 
Barker, j. personal knowledge, though he no doubt had learned suffi­

cient to convince him of their truth. The plaintiff bought 
this mortgage at a very low valuation—$100—with full 
knowledge of what was before him. He sought to perfect 
his title by means of a pretended sale and in other ways; and 
the defendant, after he had knowledge and full notice of 
the plaintiff’s claim, sought to strengthen his position by 
procuring a conveyance from Durant. Neither party there­
fore seems entitled to much consideration. I shall make no 
order as to costs against the defendant personally, but the 
plaintiff’s costs will lie taxed and with the interest due on 
the mortgage bo taken from the proceeds of a sale of the 
property. The amount due on the mortgage, made up upon 
the principle I have just mentioned, can, I understand, be 
ascertained without a reference. Counsel can file with the 
Clerk a memorandum of the agreed amount and the order 
will be for a sale, the plaintiff retaining from the proceeds 
his costs and the amount due on the mortgage, and any 
tudance to go to the defendant Keith.

1888
o**r"r CITY OF FREDERICTON v. MUNICIPALITY OF

YORK.

Public Market—Ereetione in connection therewith—Weigh-icalei—Nuisance 
—Construction of grant—Grant affected by Act of Parliament.

In 1813, pursuant to Crown license, T erected on public land in the City 
of Fredericton a public market house and public weigh scales in 
connection therewith. The scales were kept in use until 1874, when 
they were voluntarily removed by their then owner. In 1816 the mar­
ket building was sold by T. to the defendants, and in 1817 the land 
on which it and the scales stood was granted by the Crown to the de­
fendants in trust to use the lower door of the building, and the land, 
for a public market place, and the upper floor for a County Court 
house. By Act 20 Viet. c. 17, s. 3. it was enacted that the land 
should be used as a public landing, street and square for the court 
and market house, and for no other purpose whatever. By s. 4 of 
the Act it was provided that nothing therein should in anyway 
affect public rights. In 1898 the defendants sought to erect on the
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land public weigh-scales to be used in connection with the market. 
A suit for an injunction having been instituted by the plaintiffs to 
restrain the defendants from proceeding with the erection of the

Held, that the Crown grant to the defendants contained an implied 
authority to the defendants to erect upon the land structures neces­
sary or reasonably convenient or useful for the purposes of the 
market, including weigh-scales, and that this authority was not 
taken away by Act 20 Vict.c. 17.

SPECIAL CASE.
In 1813 license was granted by the Crown to James 

Taylor to occupy a piece of land in Fredericton for twenty- 
one years, and to erect thereon a public market house. 
In accordance with the license, Taylor erected a public mar­
ket building on the site of the present County Court House 
and erected public weigh-scales contiguous to the market, 
and placed partly on Queen street and partly on Court 
House and market square. The scales were kept in use 
in connection with the market for weighing hay, straw, etc., 
for customers at the market, until 1874, when they were 
voluntarily removed by Taylor’s successor in interest, 
Joseph Myshrall. The part of the land on Queen sheet 
on which the scales stood was then filled in and there­
after managed by, the Mayor and Council of Frederic­
ton as a part of Queen street, and the part of the land 
within the limits of the Court House and market square 
on which the scales stood was thereafter used as a part of 
the square. In 1815 on the petition of a number of the in­
habitants of Fredericton, the Oovernor-in-Council by grant 
dated November 27th, 1815, granted, ap|>ointed and declared 
that for the term of twenty-one years thereafter a market 
should lie erected and established for buying and selling 
victuals and provisions of all kinds in the town of Frederic­
ton in front of block No. 1 of the town, between the street 
and the St. John river, so as to include the market house 
there erected, and a space of sixty feet in breadth on each 
side thereof, extending from the street to the river. In No­
vember, 1816, the sessions of the County of York agreed 
with Taylor for the sale to the county of the market building 
for the purpose of using the upper story as a County Court 
House.

By grant dated February 21st, 1817, the Crown granted 
and confirmed unto the justices of the county the piece or

1898.
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189W. parcel of land “on which the market house now stands,
city or lying in front of block No. 1 in the town plot of Fredericton,

fbedfbivton an(j bounded as follows, viz: South-westerly by the north- 
“oï'ïÇit1” easterly line of the front street of the said town plot (which 

street measures four rods in breadth), north-easterly by the 
waters of the river Saint John, and north-westerly and 
south-easterly by lines parallel to the sides of the said market 
house and sixty feet distant therefrom; the said piece of land 
measuring in width, in the whole, one hundred and fifty-two 
feet, and containing two roods and thirty-four.perches, saving 
and reserving that part of the said land between the north­
east end of the said market house and the margin of the bank 
of the said river, the whole width of the land hereby granted, 
which we do hereby declare is to be left open and unincum­
bered and used as a public highway forever. To have and 
to hold the said piece or parcel of land, with the appur­
tenances thereunto belonging, saving and reserving, as afore­
said, unto the said Justices of the Peace for the County of 
York, for the time being, forever. In trust, nevertheless, 
for the public uses following, to wit, the lower floor of the 
said building, or of any other building which may at any 
time hereafter be erected on the same site, and all other the 
land and premises hereby granted, for a public market place; 
and the upper floor of the same, or any other buildings as 
aforesaid, for the purpose of a County Court House forever; 
and to and for no other use, intent or purpose whatsoever; 
this grant licing nevertheless on the express condition, that 
if the said Justices of the Peace for the said county, for the 
time being, shall at any time hereafter permit or allow 
any tavern, inn, or ale-house to be kept on any part of the 
present, or any other building or buildings erected or to be 
erected on the land hereby granted, or any wine, rum, brandy, 
gin, or any other strong liquors, to lie sold in any part of 
the same, or any other building or buildings aforesaid, then 
tliesc presents shall thenceforth be null and void, and the 
land hereby granted shall revert to and be vested in us, our 
heirs and successors, as if these presents had not liecn made, 
anything herein contained to the contrary in anyway not­
withstanding.” On the incorporation of York County the 
powers of the Justices of the Peace were transferred to the
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County Council of York, and the title to the market house, 
and the land and premises described in the said grant became 
vested in the municipality of York. By Act 11 Viet. c. 61, 
incorporating Fredericton, the administration of the fiscal, 
prudential and municipal affairs, and the government of the 
city were vested in the Mayor and Council, and they were 
given power (s. ,3?) to “ regulate and manage the markets, to 
establish and regulate market days and fairs, to regulate the 
place and manner of selling butcher’s meat, hay, straw, etc., 
to restrain and regulate the purchase and manner of selling 
of all vegetables, fruit, country produce, poultry and all other 
articles, or things, or animals, exposed for sale, or marketed 
in the open air.” By s. 40 all power and authority granted 
to the Justices of the Peace for the County of York to make 
by-laws, rules or regulations upon any subject or for any pur­
pose whatever within the City of Fredericton were declared 
to be vested exclusively in the City Council. The above Act 
was repealed by Act 14 Viet. c. 15, and the latter Act was 
repealed by Act 22 Viet. c. 8. By a. 54 of the last named 
Act, it was enacted that the City Council of the City of, 
Fredericton should have the sole jmwer and authority *o 
make bye-laws to establish and regulate markets and /airs, 
and to grant licenses to butchers; to regulate the manner 
of selling, weighing and measuring meat, fish, poultry, 
vegetables, fruit, grain, hay, straw and fodder, and to grant 
licenses for the due weighing and measurement thereof. By 
Act 20 Viet. c. 17, it was enacted (s. 1) that the lower flat of 
the building erected for a County Court House and market, 
or such part thereof as should be used for a market, should 
thereafter be and be deemed a free market, and no toll, rate or 
impost for any meat, fowls, fish, vegetables, fmit, hay, straw, 
grain or other country produce of any kind therein, sold or 
exhibited or left for sale, should be at any time thereafter 
charged or levied. By section 2 of the Act, the County 
Council of the County of York, and the City Council of 
Fredericton, were empowered to make such rules and regula­
tions for the government of the market as they might deem 
advisable. By section 3, it was enacted that “ the piece or 
parcel of land bounded south-westerly by Queen street, 
north-westerly by Market street, and land granted to Hon.

1898.

Fbkdkhicton

Municipality
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1898. John S. Saunders, south-easterly by land granted to Hon. 
"cirror—,1olm Saunders, and north-easterly by low-water mark on

ruDKMcro* t|l(1 rjvcr saint John, shall forever hereafter l>e under the 
MowYoiiirr 8°le contr°l of the County Council of the County of York, 

and their successors, and shall be used as a public landing, 
street and square for the said court and market house, and 
for no other purpose whatever.” (This description covers 
the lands and premises conveyed by the Crown to the Jus­
tices of the County of York by grant dated February 17th, 
181?). Section 4 of the Act provided that nothing therein 
contained should affect public rights, By Act 23 Viet. c. 55, 
ss. 1 and 2 of Act SO Viet. c. 17, were repealed. Between 
the years 1855 and 1869 the City Council of the City of 
Fredericton ap|»ointed a market clerk and disposed of fees 
and tolls collected in connection with the market. By Act 
30 Viet. c. 37, it was provided (s. 3) that the City Council 
of the City of Fredericton should have power as before to 
impose tolls and rates, and might if they saw fit sell and 
disjjose or otherwise farm the tolls and rates arising from 
wharves, markets or weigh-scales, or any of them at public 
auction. It was admitted that in the case of Edwards v. 
Jiuryoyne (1), the Court held that the municipality of 
York has no right to make any market regulations to 
be enforced in the City of Fredericton, though they 
have the title to and control of the land described in the 
grant hereinbefore mentioned, and the building thereon, 
for the purposes named in the grant; and that the City 
Council of the City of Fredericton has no power to close the 
market, on the saiil land or to impose tolls on the sale of 
articles sold in the said market. By Act 45 Viet. c. 65, the 
County Council of the Municipality of York were author­
ized and empowered after reserving a space of thirty-one 
feet in depth by the width of the building from the front 
entrance of the lower fiat of the County Court House for the 
purpose of a free market as then existing, to convert the 
remaining jmrtion of the lower flat into a Record office and 
such other public offices and rooms as the County Council

(l) SI N. B. 228.
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might deem necessary and advisable. In the month of An- 1898; 
gnat, 1886, the City Council of the City of Fredericton cn- ClTVO, 
acted a bye-law declaring euch part of the lower flat of the 
County Court House as is appropriated for the purpose of a Mt0#lyonioTÏ 
market to be a public market, and to be called Queen’s Ward nlrk«r, j. 
Market. At a session of the County Council of the Munici­
pality of York, held in the month of January, 1898, leave 
was granted by the Council to James S. Neill and others 
to erect weigh-scales in front of the said County Court House 
to replace the scales hereinbefore mentioned, and between 
the Court House and the line of Queen street. The licensees 
proceeding to make the necessary excavations for the weigh- 
scales on the land, but not on that portion reserved as a 
public highway, described in the hereinbefore mentioned 
grant to the Justices of the County of York, an injunction 
was granted by Mr. Justice Van Wart restraining them 
from erecting the scales. It was thereupon agreed to sub­
mit the following question for the opinion of the Court:
Has the Municipality of York the right to erect, or to au­
thorize the erection of weigh-scales on the lands and prem­
ises described in the said grant (not reserved by the terms of 
said grant as a public highway), for use in connection with 
the said public market on the said lands and premises?

Argument was heard September 22, 1898.
IF. Fan Wart, Q.C., for the plaintiffs.
John BUirk, and F. St. John Blits, for the defendants.

1898. October 4. Barker, J.:—
If the question in this case depends simply upon the 

construction to be placed upon the grant from the Crown to 
the Justices of York, dated February 21st, 1817, I should 
have no doubt that the defendants’ contention should prevail, 
and that the question submitted for determination should 
he answered in the affirmative. By that grant the block of 
land in question (excepting that portion between the north­
east side of the market house and the river which was reserved 
as a public highway) was granted upon trust for the following 
public uses—that is to say—the upper floor of the then exist­
ing or any future market building standing on the lot of land,

VOL. î. N.B.K.R.— 88
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was to be used for a County Court house, and the lower flat 
of the house and the remainder of the land and premise» 
for a public market place. Such a grant in my opinion car­
ries with it an implied authority to the grantees to erect 
upon the land such structures as may l>e either necessary or 
reasonably convenient or useful for the full enjoyment by the 
public of the privilege grunted for their use. It perhaps 
might be said that structures of an entirely different char­
acter could lawfully be put on the land so long as ample 
space was reserved for the use of the public for market pur­
poses. See Prince v. Lewi* (2). We all know that structure» 
erected for market purposes vary very widely. In some cases 
a market building is erected, divided into stalls; in others 
open stalls are in use; sometimes market waggons are used 
and in others various othe/ means are employed, of which 
one gets some information in the case of Mayor of Yar-> 
mouth v. Groom (3). Dillon on Municipal Corporations (4), 
quotes the opinion of a State Court as follows: “ A munici­
pal market consists (1) In a place for the sale of provisions 
and articles of daily consumption; (2) convenient fixtures; 
(3) a system of police regulations for various specified pur­
poses, and (4) officers to preserve order.” It is obvious that 
the convenient fixtures here spoken of must necessarily vary 
according to the kind of market and the description of the 
commodities sold there. While it is quite true that when 
this grant issued there was on the land in question a building 
used in connection with the market, which probably at that 
time afforded ample and convenient accommodation for the 
sale at all events of certain classes of produce, it by no means 
follows that no other erection could have been placed on the 
premises for the use or convenience of the public in the 
exercise of their privilege. That such a condition of things 
was in contemplation is evident from the words of the grant 
itself, because the forfeiture clause at the last of the grunt 
was to become operative not merely from the sale of liquor 
in the building then existing, hut in any other building 
or buildings erected or to be erected on the land. It is also 
to be remembered that so far as the weigh scales are con-’ 
cemed, that prior to 1817, and while Taylor was licensee 

(8) 6 B. St C. 868. (8) IH.4C. 108. (4) 8 881 n.
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of thv game land with authority to occupy it ami erect thereon 
a public market house, he did erect weigh-ecales for use 
in connection with the market for weighing hay, straw, etc., 
for customers at said market. These scales seem to have stood 
partly on Queen street and partly on the land in question; 
and it is admitted by the case, that they were used and con­
ducted as aforesaid—that is, “ for weighing hay, straw, etc., 
for customers at said market down to 1874, a period of 
over 57 years, when Myshrall, the then owner of them, 
voluntarily removed them. During all this long period 
neither the city authorities, the county authorities, nor any­
one else, seem to have raised any question either that these 
scales were not an appropriate, useful or convenient fixture 
for the uses to which they hud been appropriated, or that they 
were in any way an illegal structure, although they stood in 
part on one of the principal streets of Fredericton, which are 
by law under the sole control of the civic authorities. It is 
to replace these scales which were removed in 1874 that the 
present scales are being erected; the new ones, however, will 
be situated entirely on the land granted for market purposes 
—not on any street of the city, and not on that portion of 
the granted land reserved for a highway. I should have no 
hesitation in holding that, in the absence of statutory pro­
hibition, the municipality as grantees under the grant of 
1817 have a right to erect on the premises weigh-scales such 
as those in question for the use of those frequenting the 
market, as being a useful and appropriate, I might almost 
say a necessary, part of the equipment of a market place such 
as this, where commodities of large hulk, such as hay and 
straw, an» brought for sale. The plaintiffs’ counsel did not 
very strenuously dispute the convctness of this view; but he 
urged that the Act of 1857, 20 Viet. c. 17, in effect prohib­
ited the erection of any such structure, and that such 
structure was therefore per se a public nuisance. The argu­
ment, as I understood it, went to the length of denying the 
municipality’s right to place any encumbrance on the prem­
ises in question except the present building. 1 do not under­
stand, as at first sight might seem to be the case, that it ia 
by this case admitted that the Court in Edward» v. Burgoyn« 
(5), decided “ that the municipality has the title to and 

(6) il N. B. ns.
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control of the land described in the said grant and the 
county building thereon for the purposes mentioned in the 
said grant.” That the municipality has the title to the 
land and its control under the grant is admitted, but that 
it holds the land for the purposes mentioned in the grant 
is disputed, as 1 understand the contention, on the ground 
that the Act of 1857 has in some way altered these pur­
poses—a question which was not involved in the decision 
of Edwards v. Hurgoyne at all, though the Chief Justice does 
in his judgment in that case (p. 234) use substantially the 
words quoted in this case. Edwards v. Burgoyne was 
decided in 1881, and the points involved in it and which 
were decided are these: (1) that the title to this land 
was in the municipality of York; (2) that the control of the 
market so far as to regulate it was in the City Council; (3) 
that the market was a free market by the grant and that the 
City Council had no power either to close it or impose tolls, 
and (4) that the repeal of sections 1 and 2 of 20 Viet. c. 17 
did not amount to a legislative declaration that the market 
should not be free. This case I think leaves untouched the 
point now set up, whether section 3 of 20 Viet. c. 17, 
has in any way altered the rights or powers of the munici­
pality expressly or impliedly given them by the grant—or, 
if so, whether it has so altered them as to render the erection 
of these scales illegal. It might be contended—though 1 
do not think such a contention would prevail—that the effect 
of section 1 of that Act was to limit the market place to the 
lower flat of the Court House. This section was however 
repealed in 1860, 23 Viet. c. 55, so that the terms of the 
grant are not altered by it The plaintiffs’ contention rests 
solely upon section 3 of 20 Viet. c. 17. I should scarcely ex­
pect to find in an Act the title to which is, “ An Act relating 
to the lower flat of the County Court House in the County of 
York,” a provision in any material way altering or abridging 
market privileges secured to the public by this grant and 
enjoyed by them without interruption for over forty years; 
and I think there is no rule for the construction of statutes 
which requires me to place such a meaning upon the section, 
unless it clearly appears that such was the intention of the 
legislature. This section provides that this block of land
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described in this grant “shall forever hereafter be under 1899. 
the sole control of the County Council of the said County city or
of York and their successors, and shall be used as a public I'”,!D,£UCIOa 
landing, street and square for the said Court and Market or You*. 

House and for no other purpose whatever.” And section n«rker, j. 
four provides that “ nothing in this Act shall in any way affect 
public rights.” Looking at this Act as it was originally 
passed, it seems as though its primary object was to remove 
doubts as to control between the city authorities and those of 
the municipality, and that any declaration in section 3 as to 
the uses for which the land should be held was not intended 
to alter existing rights; and that to avoid any possibility of 
the rights of the public being interfered with they were 
socially reserved. What were the public rights which were 
reserved? In the first place, the land between the house and 
the river was reserved as a public highway, to remain unen­
cumbered, and which we know extended to the river, and 
formed a ferry landing. In the next place, the public had an 
express right by the grant of buying and selling upon the re­
mainder of the land as a public market place, and I should 
say an implied right of jiassage to the Court House, or that 
part of the building used as such. This right had been exer­
cised for nearly half a century. If you admit that this section 
declares that the land shall be used in part as a public land­
ing, and in part as a street and square for the house used as 
a market house and a court house, it does not alter the fact 
tliat the land is also to be used as a square for the market 
house—it may be used for other purposes, but it certainly 
can he for that. I do not see that such use is necessarily in­
consistent with its original use as A market place. Loads of 
hay and straw could not be driven into the market house for 
sale. Can you gather any indication on the part of the 
legislature that this public privilege so long enjoyed was to 
be abolished and abridged in any way, especially in view of 
section 4? 1 think not. The argument most strongly urged 
by the plaintiffs’ counsel was that the effect of this section 3 
was to make the land a public street, and therefore this pro­
posed erection would he a nuisance in the same way as 
though it were situated on Queen street. A passage from
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Dili on (6) was cited as an authority for this proposition; and 
it was said that if this encumbrance could he permitted others 
might he added until the whole ground had been appropri­
ated to the exclusion of the public who desired to use it for 
purposes of passage. This could as well be said to the 
original grant : but 1 do not agree with the argument either 
as to the grant or the Act. It cannot be denied I think that 
to whatever extent the land may be used as a street for the 
court and market house, it is also to lie used as a market square. 
There is nothing in the Act which states where the street 
or the landing or the square, is to be. And if you look at the 
grant, the only part reserved as a street is that part of the 
land between the house and the river. Admitting, however, 
for the sake of the argument, that the public right of pas­
sage to and front the court house, and the public right of 
use for market purposes of the so-called square, are pre­
served, it by no means follows that these weigh-scalvs are a 
nuisance. There is no analog)' I think between the case of 
an ordinary street and this public right of passage for 
a specific purpose, which is to be enjoyed in conjunction 
with the other public right over the same land. What would 
be a nuisance if erected on an ordinary public street, would 
not. in my opinion, necessarily be one here. What would tie 
an illegal obstruction on a street might not 'lie one on a 
square or a public landing. A fountain on a public square 
used by the public as a place of recreation might tie quite 
legal, when it would be a nuisance on a public street, and a 
ferry-house on a public ferry landing for the protection and 
convenience of passengers might lie ft legitimate use of the 
land, whereas it would not be permissible on a public street. 
If, therefore, you hold that all this land is a street in the 
ordinary meaning of the word—in the same sense and to 
the same extent as Queen street for instance—you prevent 
any erection on the whole land which would not lie permis­
sible on a public street; and it makes this "" right to use 
the land for market purposes entirely subordinate to the 
public right of passage—a condition of things which had no 
pre-existence and which I am satisfied the Legislature never 
intended to create. As to other obstructions which it may

(6) | 881.
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be attempted to erect on this land, they can lie dealt with 
when the question arises. The municipality is a public body 
holding this property for public uses, and it is not to lie 
presumed they will allow the public interests to be preju­
diced. As to this present case, I think the proposed scales 
are not illegal or a nuisance per se. I also think that they 
are a useful and appropriate erection for the use of customers 
resorting to the market in the exercise of their rights secured 
by the grant; and that they are so, is not only not denied by 
the ease, but is proved by the long use of similar appliances 
on practically the same site for the same purposes, and which 
were so in use when this original grant was made. It is not 
asserted that the erection or use of these scales interferes in 
any practical way with the legitimate use of this land as a 
street for purposes of passage ; or that it is, in any sense», an 
annoyance to any one. I therefore am of opinion that the 
municipality were within their rights in giving the permission 
they did. The question submitted to me is as follows: “lias 
the Municipality of York the right to erect or to authorize 
the erection of weigh-scales on the land and premises de­
scribed in the said grant (not reserved by the terms of said 
grant as a public highway) for use in connection with the 
said public market on the land and premises described in said 
grant?” and I answer it in the affirmative.

I have not thought it necessary to refer to the Acta 
passed since Eduards v. Burgoyne was decided, and which 
were cited before me. They do not I think bear upon the 
point in dispute, neither do I think it necessary to refer to 
the by-laws made by the City Council from time to time. 
It was held in Edwards v. Burgoyne that the city authorities 
had the control over the market and could make the neces­
sary regulations for its use. The by-law passed in August, 
1886, merely conferred a name on this market. I confine 
my opinion to the case stated—as to the control of these 
scales or the power to license them, regulate them, or impose 
tolls or to collect them and when imposed, I offer no opinion 
as no such question is involved in this case.

There will be a decree declaring that the Municipality 
of York has the right as claimed, and the injunction onler 
will be dissolved and the plaintiffs’ bill be dismissed with 
costs.
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December 19.

GODEFROI v. PAULIN.

Practice-Motion to take Bill pro con fesso—Clerk's Certificate—Service.

A motion to take a bill pro confesso tor want of a plea, answer or 
demurrer, will be allowed, though a copy of the Clerk's certificate 
of the stpte of the cause has uot been served upon the defen*

MacRae v. MacDonald, N. B. Eq. Cas. 408, not followed.

Motion to take bill pro confeeeo for want of a pica, an­
swer or demurrer.

A. I. Trueman, for the defendant, objected to the mo­
tion being heard on the ground that a copy of the Clerk's cer­
tificate of the filing of the bill, and that no plea, answer or 
demurrer had been filed, had not been served upon the 
defendant, citing MacRae v. MacDonald (1).

0. 0. Gilbert, Q.C., in support of the motion.

Barker, J.:—MacRae v. MacDonald is not followed in 
the practice of the Court. At "the Fredericton sittings the 
state of the cause is frequently shown from the Clerk’s record 
book brought into Court.

Motion allowed.
(1) N. B. Eq. Cas. 498.

In re SUTTON AND JEWETT ARBITRATION.

Arbitrators' Fee»—Basis of Value—Reduction bp Review Jwlje.

An arbitrator will not be allowed to fix his fees upon the basis of 
the value of his services in his own business or profession. What 
fees he should receive depends upon the particular circumstances 
of the case. The expert or professional man, who has been 
selected as arbitrator, because the matters in controversy are 
such as his special training and education enable him the more 
intelligently to determine, is not to be rated the same as one 
who has no exceptional qualification. In determining as to the 
reasonableness of his fees, regard must also be had to the nature 
and importance of the question in dispute, the amount of money 
involved, and the time necessarily occupied.

Where arbitrators charged for each of their services $25 a day. for 
21 days of 4% hours each, a review Judge reduced the charge 
to $20 per day of 0 hours each.
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Review before Mr. Justice Barker, as a Judge of the Su­
preme Court, of arbitrators’ expenses, under Act 61 Viet. c. 
52. The facts are fully stated ill the judgment of the learned 
Judge.

Argument was heard December 2, 1898.
C. N. Skinner, Q.C., for the appellants.
A. /. Trueman, and C. J. Coster, for the respondents.

1898. December 12. Barker, J.:—
The claimants made segiarate claims for damages sustained 

by reason of the city of St. John exercising its right of expro­
priation under Act 61 Viet. c. 52, in reference to certain 
rights to the water of Spruce Lake. The total claim as filed 
amounted to $34,000. The claimants, it was admitted, were 
interested in their rights as tenants in common in the pro­
portion of one-eighth to Mrs. Sutton and seven-eights to 
Jewett. Though their claims were separate and separate 
awards were made, the evidence taken applied to both. The 
claimants selected Mr. l’ugsley, Q.C., as their arbitrator, the 
city selected Mr. Chesley as theirs, and these two appointed 
Mr. Vroom as the third arbitrator. They delivered their 
awards by which Messrs. Pugsley and Vroom (Mr. Chesley 
not concurring in the awards) assessed to Jewett the sum of 
$875 as compensation for a certain piece of land taken and 
certain privileges connected therewith, and the sum of 
$27,125 for damages past and prospective, sustained by rea­
son of the city appropriating and taking the water of the 
lake. The same arbitrators made a similar award in favour 
of Mrs. Sutton, assessing to her $125 under the first head of 
damages and $3,875 under the other—the total amount 
awarded being $32,000. With these awards the arbitrators 
sent to the city a memorandum of their charges amounting 
to $1,575, or $525 each, in addition to a small sum for dis­
bursements, about which there is no question. The city 
deeming the charge excessive, refused to pay it and accord­
ingly the Recorder made an application to me to review the 
amount under a power for that purjwse given by section 8 
of the Act. This section says, “ The arbitrators expenses 
connected with the arbitration shall be paid by the city, sub­
ject to review as to reasonableness by a J udge of the Supreme 
Court.” Thinking that the substantial questions in dispute

1898.

In re Button 
AND JltWHTT 
Arbitration.
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1898.

in re Button 
and Jewett 
Aubituation.

Barker, J.

might perhaps be more readily ascertained and more easily 
settled if an itemized account of the charges were submitted, 
1 suggested that this be done, and the arbitrators in accord­
ance with my suggestion furnished a detailed statement ot 
their services and charges, amounting in all to the sum ol 
$2,335.50 (exclusive of the disbursements), or $760.50 in 
excess of the amount originally claimed.

In Webb v. Wyatt (1), Pollock, (Ml., speaking of a simi­
lar case says: “ We shall give no opinion as to the details of 
the charges in the present case; it would be beneath the 
dignity of the Court to inquire into the various items of 
time, attendance, etc.” 1 hope I have not exposed the dig­
nity of the Court to any unnecessary peril, but at the risk 
of doing so, I have examined with some particularity the 
details of this account; for only in that way could I ascer­
tain with any degree of accuracy the nature and extent of 
the services rendered for which the arbitrators are claiming 
compensation. Under ordinary circumstances, all useful pur­
poses of this application would likely be served by my merely 
announcing my decision, but as 1 have the misfortune to 
differ from the arbitrators as to the amount to which they 
are entitled, I think it is due to them to state in a general 
way my reasons for doing so. 1 desire at the outset to dis­
claim all intention of laying down any general rule as to the 
compensation of arbitrators. If that is thought advisable, 
the Legislature can be asked to do so in this Province as the 
legislatures of other places have done. I shall deal with this 
case upon its own merits, and when other cases arise they 
must be dealt with upon theirs.

Arbitrators have never been allowed conclusively to 
settle the amount of their own fees. In In re Coombs (2), 
Parke, B., says: “ The amount of his own fee is to be ex­
cluded by natural justice, for it is contrary to reason that 
an arbitrator or umpire should lx? sole and uncontrolled 
judge in his own cause.” In Roberts v. Eberhardt (3), Wat­
son, B., says: “ It is tme that an arbitrator cannot con­
clusively determine the amount of his own fee. But the in­
variable rule or practice of the profession—and I believe of lay

I) 8 Jar. N. 8. 490. (2) 4 Ex. F89. (8) 8 C. B N. B. 4M.
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arbitrators also—is that the arbitrator fixes in the first in­
stance the amount of his own fee and retains the award until 
such fee is paid. . . . It is clear that any excess over 
a reasonable fee received by an arbitrator may be recovered 
back by action.” Erie, J., in the same case says: “ The 
arbitrator cannot judicially decide the amount of his own 
fee, whether he specifies it in his award or demands it orally 
from the parties. . . . Whether the amount is stated in 
the award or demanded orally when the award is delivered 
out, the decision of the arbitrator on his own costs is 
always subject to some review, becauae he may not decide 
finally in his own favour.” While, therefore, the provision in 
the statute making a Judge of the Supreme Court the person 
to review the arbitrators' fees in this case is an innovation 
in point of practice, it is no innovation in point of principle. 
The question to l>e determined is this—what is a reasonable 
sum to lie paid the arbitrators for their services as arbitra­
tors in this particular case. I say, as arbitrators, because I 
dissent from the proposition put forward that a man who 
chooses to act as an arbitrator can fix his fees upon the basis 
of value of his services in his own sjiecial business for the 
time given to the arbitration. He need not act as an arbi­
trator unless he chooses, or he may stipulate as a condition 
of his consenting to act that his remuneration shall be at a 
fixed rate, but in the absence of that, if he chooses to act 
as an arbitrator he must be contented with arbitrator’s pay. 
What that pay is must obviously depend upon the particular 
circumstances of each case. The expert, the professional 
man, the lawyer, surgeon or engineer, as the case may lie, who 
has lieen selected an arbitrator liecause the matters in com 
troversy were such as his special training and education 
enabled him the more intelligently to detennine, can scarcely 
expect to lie rated the same as one who has no such excep­
tional qualification for the work in hand. It is obvious also 
that in determining as to the reasonableness of the com­
pensation regard must be had to the nature and imjiortanee 
of the right in dispute, the amount of money involved and 
the time necessarily occupied in the work. There is no scale 
of fees to guide one in such cases, there is no established 
usage, there is no uniform practice. In England and in 
Ontario the matter has been the subject of special legislation.

1898.

In re Sutton 
AM. JBWI it 
Arbitration.

Barker, J.
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1898.

In re Bvtton 
AND JKWKTT 
Ahbithation.

Marker, J.

[VOL

By c. 53, R. S. O., a scale of fees is established for arbitra­
tors. A non-professional arbitrator for every day’s sitting of 
not less than 6 hours is taxed not less than $5 nor more 
than $10. And for every sitting of less than 0 hours when 
the arbitration is actually proceeded with, for each hour is 
taxed not less than $1 nor more than $1.50. Professional 
arbitrators get double these fees. Thus the maximum allow­
ance |>er day of 6 hours is $20 to a professional man and the 
minimum $10, or a per horam allowance of from $2 to $3. 
By this Act the taxing officer is to exercise his discretion, 
having regard to the length of the arbitration, the value of 
the matter in dispute, and the difficulty of the questions to be 
decided ; and he is also authorised to allow a reasonable sum 
for preparing and drawing up the award. A reference to the 
following cases under this statute will show hew it is viewed in 
Ontario: In He Hilyard and Royal Insurance Co. (4) the ques­
tion was as to the value of a stock of dry goods destroyed by 
fire. It was voluntarily submitted to arbitration, and of the 
three men selected one was a barrister, one a banker and the 
thinl a merchant. The award was for $2,780, and the 
arbitrators sat in all 41 hours. The taxing officer allowed the 
barrister $100 and the other two $50 each, and his decision 
was sustained on appeal. This statute as originally passed 
was expressly “ for restraint of unreasonable charges attend­
ing arbitrations,” and while it contains a provision by which 
on agreement may lie made for fees different from those 
mentioned in the table, it imposes heavy penalties upon 
those who, in the absence of any such agreement, exact fees 
beyond those allowed by the Act. See In re Town of Thorn- 
bury (5); Jones v. Godson (6). By our own Equity Court 
table of fees c. 119, C. S., only $4 a day is allowed accountants 
and specialists employed by the Court. An examiner 
could not very well make up his fees beyond $10 or 
$12 a day of six hours. A commissioner in lunacy (who 
is a barrister) is allowed a maximum fee per day of $15, 
while a commissioner in partition of dower only receives 
$5 |>er day. In England, I find a referee’s fee is £5, and 
for every hour over two full days 10s. an hour, with some

(4) 12 P. n. 285 (5) 15 P. R. 192. (6) 23 A. R. 34.
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extra charge when the referee is sitting out of London: 1898. 
Morgan’s Ch. Orders, 683. This is substantially the same /««sorro* 
as the Ontario scale, though in England in the taxation of xUSiTiurroi'. 
arbitrators’ fees some considerable latitude is given the taxing n«rkê^ J. 
master.

In Brazier v. Bryant (7), the arbitrators’ fee was reduced 
from £87 to £35. In a case reported in 2 Times Law Rep.
667, it appears that by a s]>eeial provision in a contract with 
the Government of the Cape of Good Hope, any matter of 
difference was to he referred to the President of the Institute 
of Civil Engineers. A dispute having arisen, Sir James 
Brunlees acted as sole arbitrator and made an award for a 
large sum of money. He charged for 65 days £1,499, but the 
taxing master reduced it by about sixty per cent. In Webb v.
Wyatt, already cited, the arbitrator was a barrister, and the 
question involved was a right of way. The arbitrator’s fee 
was £43. The taxing officer reduced this to £33, and the 
Court held this sum excessive and directed a review of the 
master’s taxation, adding, “and let it be generally under­
stood, that unless arbitrators are reasonable In their charges, 
the evils of arbitration will be greater than those of litiga­
tion.” In Barnet v. Hayward (8), two civil engineers acted 
as arbitrators and claimed £436 as fees. The master reduced 
this to £304 10s., which it was said was ntore than two bar­
risters would have been allowed, and the Court held the 
sum excessive and ordered the taxation reviewed. In 
Sinclair v. Great Eastern Railway Co. (9), the arbi­
trator was a Q.C.; he held 24 meetings, made an award 
for £28,850, and his fees were reduced from £553 17s. 9d. 
down to £340. I mention these English cases to show how 
constant is the practice for arbitrators’ fees to come under 
review, and also to show how wide is the difference in many 
cases between the opinions of the arbitrators themselves and 
those of the taxing master as to the reasonableness of the 
amount. While the amount involved in this present case is 
large, and it therefore was of sufficient importance to require 
the care and attention which the arbitrators seem to have 
given it, I have not been able either from a perusal of the

(7) a Dowl. 600. (S) I H. A N. 74?. 19) L. R. 8 C. P. 135.
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evidence or from anything given before me <»r said by coun­
sel on the argument, to gather that the case involved any 
point of very great difficulty. In fact, while the Act under 
which these proceedings are taken calls the persons appointed 
arbitrators, their functions are rather those of appraisers. 
They are called upon simply to determine what the city 
shall pay to the owners of land or water as the case may be, 
for their interest in the land or water, which, on such pay­
ment, vests in the city. They settle no disputed rights and 
determine no differences. They merely assess the value of 
the land or rights which are l>eing expropriated. It was said 
that in this case there were certain disputed questions as to 
the ownership of some of this land; but whatever that 
amounted to at one stage of the proceedings, and however 
much the proceedings may have been lengthened out in con­
sequence, the determination of the question by the arbitra­
tors never became necessary, t do not mean to say that the 
case was free from difficulties, but I can aee no more serious 
difficulties in it than arise in many of the numerous cases of 
expropriation to which one’s attention is turned, and which 
come up for consideration. A stenographer was furnished 
the arbitrators at the city’s expense, and he furnished them 
with transcript* of the evidence, for their use as the matter 
proceeded. The cost of drawing the award was also borne 
by the city. It appeared in the evidence that the wav by 
which the amount of the original claim was arrived at was 
this: There were it was said 28 meetings of the arbitrators, 
some of them full meetings ami some not. These the arbi­
trators estimated as equivalent to 21 full days, for which they 
charged $25 each per day, or in all $525 for each arbitrator. 
I have no very reliable means of verifying the accuracy of 
this time estimate, and shall therefore take it as a basis of 
calculation. The idea of $25 a day seems to have been de­
rived from some supposed analogy to counsel foe* paid on 
the trial of cases. I can only say that in my opinion there 
is not the slightest analogy between the two positions of 
arbitrator ami counsel. Their duties, their responsibilities, 
and their special qualifications are as dissimilar as well can 
Ih*. But if we take the method of calculation adopted and
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u|)|>ly it in its entirety, what is the result? I find hy the 
evidence before me as well as hy the notes of evidence before 
the arbitrators, that the arbitrators at the beginning of their 
work agreed that their day should run from 10.30 until 1 
o’clock in the morning, and from 2.30 until 4.30 in the 
afternoon, making in all 4.} hours to the day. In Ontario 
and England a «lay, when sjioken of in reference to arbi­
trator’s or counsel’s fees, means <» hours. See Brown v. 
Seuell (10). In this Province the Legislature has recog­
nized what we all know is the usual practice on trials, a 
«lay as meaning seven hours. Twenty-one days of 4} hours 
are equal in round numliers to 13} days of 7 hours; and 13} 
«lays at $25 amounts to $337.50, as against the $525 charged. 
If you allow 0 hours to the day, the amount is in round nunt- 
liers $400, as against the $525 charged.

Applying the English scale for referees, the result would 
be as follows: 21 days of 4} hours is equal to 05 hours, avoid­
ing fractions. Deduct 2 days, or 12 hours, and computing 
the remaining 83 hours at 10s. or $2.50 per hour, you have 
$207.50, which, with the €5 for the first two days, amounts 
in all to $232.50. If you tax the bill under the Ontario 
scale it would staml thus: The 21 «lavs are equal to 10 of 0 
hours each. Allowing all the arbitrators the highest profes­
sional fees, or $20 a «lay each, and the amount is $320, as 
against the $525. To this however should Ik? added an 
amount to cover some special charges, such as ]>er using 
pa|>ers, attendances to Ik* sworn in, ami other charges. Tak­
ing these into consideration, ami having in miml the evi­
dence as to what in some similar cases the city has paid, I 
think $400 to each arbitrator, or $1,200 in all, in addition to 
$31.10, the cash disburseil, is lvasonahlc under the circum­
stances, and I fix the amount at that sum. 1 have not over- 
looke«l the evidence given l»ef«>re me on this application. 
Mr. (lillfcrt, who was counsel for the claimants before the 
arbitrators, and who therefore bail the advantage of a |>er- 
sonal knowledge of the case in forming on opinion, stated 
that he thought from $500 to $700 for each arbitrator not 
unreasonable. At the same time he said he thought if the 
ease had l»een trie«l in the ordinary way before a Tourt It 

(10) 16 Ch. D. 617.
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would have lieen disposed of in a week or ten days, an opin­
ion in which from the amount of evidence taken and my 
own experience in such matters I entirely concur. In fixing 
the fee at $400 1 have been influenced somewhat by the fact 
that the amounts which the city has paid for somewhat simi­
lar sendees in previous arbitrations may fairly have led these 
arbitrators, when they consented to act, to suppose that 
their services would be paid for on a somewhat liberal scale— 
more liberal in fact than seems to me reasonable, and more 
liberal I think than that which prevails in other places where 
the conditions are not dissimilar.

LEONARD v. LEONARD.

Will—Construction—Absolutc Gift—Conditio* for Directing—Repugnancy 
—Precatory Trust—Motlre for (lift—Life Insurance Policy—Policy 
Payable to Wife of Assured—Will lUsitosing of Policy—Act 58 Viet. 
r. 25, ». 7—Resulting Trust—Adrancement—Purchase by Husband in 
Rame of Wifi'—Rebuttal of Presumption.

A testator by his will gave n lot of Inml with house thereon mnl 
IMTsonnl property to his wife absolutely, to enable her to maintain 
a home for herself ami the testator's sons until they should attain 
the age of 21 years. The residue of his estate he gave to trustees 
in trust for his sons. The will then provided that the devise and 
bequest to the wife should lie in lieu of dower, and that if she 
married again the property devised to her should vest in the 
testator's trustees for the lienefit of his sons.

IhId. that the wife took an absolute interest free from any trust in 
favor of the sons, but subject to the gift being divested in the 
event of her marriage, and that such condition was not void as 
being repugnant to the gift.

Section 7 of Act 58 Viet. c. 25, does not apply to a will made before 
the passing of the Act. varying a policy of life insurance.

A purchase by a husband in the untile of Ids wife is presumed to Is* 
an advancement to the wife, and the presumption will not Ik* 
rebutted by the fact of the husband devising the property by

SPECIAL CASE.
Charles IT. Leonard by his will dated the thirty-first 

of October, 189-1. pave, devised and bequeathed a lot of 
land on the north-east corner of Carmarthen and Orange 
streets in the city of St. John, with tile brick building there­
on, and the furniture therein; a lot of land in the Parish of 
Weal field, Kings County, with the buildings thereon and



1.] NEW BRUNSWICK EQUITY REPORTS.

the furniture therein; anil certain mortgages anil life insur­
ance policies, to hia wife absolutely, to enable her to maintain ' 
a home for herself anil the testator's two sons until they 
should rea[Kvtively attain the age of twenty-one years. All 
the rest, residue and remainder of his estate he gave, devised 
and liequeathed to his executors and trustees in trust for his 
two sons, (Jeorge Percy and Charles Franklin, to he invested, 
used or ex[)endeil by his executors and trustees as they should 
consider for the heat interests of the said sons until they 
should respectively attain the age of twenty-one years, when 
each should he entitled to one half, share and share alike. 
In the event of the death of one son before attaining the 
age of twenty-one years, the survivor should have and take 
the whole on his attaining the age of twenty-one years. The 
will then proceeded as follows: “ The devise and bequest 
to my said wife shall Is- in full satisfaction and in lieu of all 
dower and dower rights, and should she marry again the 
property in such event so devised to her, as herein slated, 
shall vest in my said executors and trustees for the benefit 
of my said sons as hereinbefore expressed." The lot ol 
land and premises situate at Westfield referred to in the will 
were purchased by the testator hut conveyed by his direction 
by the vendor to the testator's wife, in whose name the title 
has ever since remained. At the time of his death the tes­
tator had a number of policies of insurance upon his life. 
One policy was made payable to hia wife, and another 
was expressed to be payable to the assured, July 5, 1907, if 
then living: nr in the event of his death to hist wife. It 
was submitted on the part of the plaintiff, the testator's 
widow, that the land and premises at Westfield, and the 
policies expressed to be jiayable to her, were her own prop­
erty and were unaffected by the will; that the real estate 
on the corner of Carmarthen and Orange streets, and the 
personal estate mentioned in the will, vested in her abso­
lutely, fret- from any tmst or condition or gift over. For 
the defendants, the testator’s sons, it was submitted that the 
plaintiff did not take under the will absolutely, but subject 
to the property divesting in case of her marriage; or that 
she held the same in trust for herself and the defendants, 
subject to being divested as to herself in case of her marriage.

VOL. I. S.B.S.S.—an
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Argument was heard October 18, 1898.
IV. IV. Allen, for the plaintiff:—
The general intent of a testator governs the construction 

of his will, and a particular secondary intent will not he 
allowed to prevail against the general intent: Hoe d. Heim 
v. Halley (1); Doe d. Ilallini v. Oattini (I). The gift to the 
plaintiff as respects both realty and personalty is an absolute 
one and cannot he controlled by the condition for divesting 
in event of her marriage. Such a condition is inconsistent 
with and repugnant to the wools of gift. As to personalty, 
the rule of law is that where the absolute interest is given in 
personal estate there can !>e no further gift of it: In re 
Lov-man (3); In re June« (4); Wall-in* v. Williams (5). Words 
that would create an estate tail with reference to real estate 
are held to convey an absolute interest with reference to 
chattels: Croolee v. De Vandes (ti). Household effects arc 
things qua,' ipso iism ronsnninnlur, and are incapable of gift 
over: Randall v. Hassell (7). In Jarman on Wills (8), it 
is laid down that the gift of consumable articles to a woman 
so long as she shall be living unmarried is the gift of an 
absolute interest. As to real estate, if a devise is made ab­
solutely it cannot lie cut down except by, dear and conclusive 
language. Here that is not done. Sec lloare v. Ryny (9); 
S. ('. sub. nom. Ilyny v. Lord Strafford (10); In re Derry (11); 
llandfield v. Handheld (IV). The words in the will annexed 
to the gift to the wife, “ to enable her to maintain a home 
for herself and my two sons until they shall respectively 
attain the age of twenty-one years," do not qualify the gift 
or create a trust for the sons, hut merely denote the motive 
of the gift. In Hen son v. Whillam (13), the Vice-Chancellor 
says: “ 1 am not aware that there is any case where there is 
a gift to a |iarty apparently in terms which would make him 
the taker so as to have a lienefit, and words have lieen con­
nected with it which express the reason for which it was 
given in which the Court has held that a trust was created

(1| 8 T. tt. 0. (6) a MacN. * Q. 022.
(2) 8 B. * A. 621. (6) 9 Ves. 2O0n.
(8) [1895] 2 Ch. 984. (7) 8 Mer. 194.
(4) ( 1898; 1 Ch. 498. (8) »tli Ed. 867.

(12) 2 DeO. * J. 67 : 8 H. L. C. 228.

(9) 10 Cl. A F. 521.
(10) 6 Bear. 658.
(11) 24 Ch. D. 016.

(19) 6 Him. 22.
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for those persons.” See also Hammond v. Xeame (14); Thorp 1898. 
v. Owen (15); In re Jones ( 16). The property at Westfield Lt0IUIU) 
belonged to the plaintiff and could not be affected by the leonabd. 
testator’s will. Where property is bought by a husband and 
conveyed to his wife a presumption is raised in equity that 
the purchase was intended as an advancement: Drew v.
Martin (17). The }H>licies of life insurance on the testator’s 
life payable to the plaintiff are her separate property, and 
do not form part of the testator’s estate: Act 58 Viet. c. 25.

A. /. Truemany for the testator's children:—
The question is strictly one of construction as to what 

was the testator's intention, and for the purpose of the in­
quiry the will must be read as a whole, and if there is a con­
tradiction in its different parts the Court will seek to give 
to them a meaning consistent with each other. If in one 
clause of a will the testator gives to a person an estate of 
inheritance in lands, or an absolute interest in personalty, 
and in subsequent passages unequivocally shows that he 
means the devisee or legatee to take a life interest only, the 
prior gift is restricted accordingly, lloare v. Byny (18), 
and In re Percy (19) are not authorities for any other rule 
than that a dear gift in a will cannot afterwards be cut down 
except by words indicating such intention on the part of the 
testator with reasonable certainty. Here that intention is 
unequivocally expressed. The proposition that an absolute 
gift, whether of real estate or jiersonalty, cannot l>c limited 
to a life estate or lesser interest on a certain contingency 
happening cannot tie supported. See Jarman on Wills (20).
An executory devise or gift may be and often is limited upon 
an estate in fee simple or an absolute gift. Sec Jarman on 
Wills (21). It is therefore submitted that the gift to the 
plaintiff must be read subject to the condition for divesting 
on her marriage. The opinion of the Court is also sought as 
to whether a precatory trust in favor of the testator’s chil­
dren, is not limited upon the gift to the plaintiff. That the 
gift is made in words conveying an absolute interest in her

(14) 1 Swan. 86.
(18) 2 Here, 60S.
I Vu If I- J. Ok* 511. 
(17) 2 H. A M. 180.

(IB) 10 Cl. A F. 608.
(19) 24 Ch. D. c.V,
(20) 6th 14. 430.
(21) 6th Ed. 622, et eeq.
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is not conclusive of the question, for in the nature of the 
thing a precatory trust must be limited upon an absolute 
gift. See Scott v. Key (22); Gully v. Cregoe (23); Shovelton 
v. Shovelton (24); Curnick v. Tucker (25); Irvine v. «SuZ/t- 
ran (26); Hart v. Tribe (27); Ilorwood v. lV'es/ (28); Raikes 
v. BV/rd (20); Crockett v. Crockett (30). Section 7 (1) of Act 58 
Viet. c. 25, permits an assured person to vary, restrict or ex­
tend, transfer or limit the benefits of policy to the wife alone 
or the children, or to one or more of them, although the 
policy is expressed to be for the benefit of the wife.

.4. II. Ilanington, Q.C., for the executors and trustees.

1808. December 20. Barker, J.:—
It is a well-settled rule of construction as to wills that 

they are to be read in the ordinary and grammatical sense of 
the words unless some obvious absurdity, or some repugnance 
or inconsistency with the declared intentions of the writer 
to be extracted from the whole instrument should follow 
from so reading it: Abbott v. Middleton (31). Lord t'ran- 
worth, in the same case, says: “ It is not the duty of a Court 
of Justice to search for a testator’s meaning otherwise than 
by fairly interpreting the words he has used.” See also 
Grey v. Pearson (32); Roddy v. Fitzgerald (33). The difficulty 
of the rule lies mainly in its application; and, in this, one 
derives no very material assistance from cases decided upon 
other instruments drawn in different though perhaps similar 
language. Reading this will in the ordinary sense of the 
words and giving to those words what seems to me a fair 
interpretation, I should say the testator’s intention was that 
his widow should have an absolute interest in the property 
given to her so that she might have a home for herself and 
children, hut that if she chose by marrying again to make 
other arrangements for herself, the property he had given 
her should then go to trustees for the benefit of the children.

(2*2) 35 Beav. 221.
(SS) M B. hv II 

Beav. MS.
(25) L. R. 17 Eq. 320. 
(SS) L K H Bq. SIS,
(27) 18 Beav. 215.

(28) 1 B. A B. 387.
(29) 1 Hare, 446.
(30) 1 Hare. 431. 
(SI) TB.L.< SS 
(SB) SB. L. C. «1. 
(SS) SB. L. C. 877.
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1 have myself no doubt whatever that this was what the 
testator desired and intended to accomplish; and the only 
question is w hether there is any such inconsistency or repug­
nance between different parts of the will as, under recog­
nized canons of construction, will defeat that intention. 1 
do not think the words “ to enable her to maintain a home for 
herself and my two sons until they shall respectively attain 
the age of twenty-one years,” create any trust in favour of 
the children. The cases on points of this kind run on very 
fine lines and the distinctions between them are not always 
easily discovered. The language of the devise to the wife is 
sufficient to pass the fee in the real estate and an absolute 
interest in the personal property included in the gift. It is 
given to her absolutely, and the remainder of his property 
the testator speaks of as residue, which he also disposes of 
absolutely in another channel. It would be difficult for this 
Court to measure in any way the value of the sons’ interest 
in this property so as to enforce any trust in reference to it; 
and that is one consideration which influences Courts in con­
struing words like these as not creating any trust: Morirt 
v. Bithop of Durham (34). When this testator wished to 
create a trust he seems to have known apt words for the 
purpose, for in the very next sentence of the will he devises 
the residue of his property specifically in trust for these 
same children. I think the testator recognizing the moral 
obligation of the mother to provide for the children intended 
to give her the means necessary for that purpose, and to pro­
vide a home for herself and them. In Thorp v. Oven (35), the 
will under discussion contained these words: “ I give the 
above devise to my wife that she may support herself and 
her children according to her discretion and for that pur­
pose." The Vice-Chancellor held that there was no trust 
created. He says: “ A legacy, to A. the better to enable him 
to pay his debts, expresses the motive for the testator's 
bounty, but certainly creates no trust which the creditors of 
A. could enforce in this Court; and again, a legacy to A. the 
better to enable him to maintain or educate and provide for 
Ilia family must, in the abstract, be subject to a like con­
struction; it is a legacy to the individual with the motive

(81) 10 Ve». 684. (36) 2 Hare, 607.
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only pointed out.” See also Henson v. Whittam (3C,)\ Brown 
v. Casamajor (37); Hammond v. Neame (38). I think the 
words this testator has used merely indicate the motive for 
making the gift and were never intended to create any trust 
in favour of the children.

It was contended on the part of the widow that the 
Westfield lot stood in a different jMwition from the other real 
estate given to the wife. It seems that this lot though 
bought and paid for by the testator was by his directions 
conveyed to his wife. A purchase in the name of the wife, 
unlike a purchase in the name of a stranger, creates no 
resulting trust in favour of the husband, but is presumed to 
be a gift or advancement for the wife’s benefit: Kingdon v. 
Bridges (39); Bider v. Kidder (40). Of course this presump­
tion may be rebutted, but there is nothing in this case which 
would rebut it. The mere fact that he devised it by his will 
would not do so: Crabb v. Crabb(41); Dummer v. Pitcher 
(42); Jeans v. Cooke (43). The next question is what is the 
effect of the clause, “ and should she (i.e., the wife) marry 
again the property in such event so devised to her as herein 
stated shall vest in my said executors and trustees for the 
benefit of my said sons as hereinbefore expressed.” It was 
contended on the part of the widow that this clause of the 
will was wholly inoperative, as it was altogether repugnant to 
the previous clause of the will by which the testator gave this 
property to the wife absolutely. It was said that this was at all 
events the result as to the personal property, and that the 
furniture consisted of consumable articles, and was on that 
account free from any such limitation. It would I think 
be contrary to authority ami principle to reject words as 
plain and positive. In Crawford v. Broddy (44), the Chief 
Justice of Canada says: “ That there is cither inconsistency 
or repugnance in a testator first giving an estate in fee in 
absolute terms, and then cutting down that gift and making 
the absolute estate defeasible by an executory devise over or

(86) 5 Him. 22.
(87) 4 Vue. 498.
(88) 1 Swan. 86.
(89) 9 Vern. 67.

(44) 26

(40) 10 Vee. 860.
(41) 1 M. A K. 611.
(42) 2M.&K. 262. 
(41) M Heav 613.

i. 8. C. R. 846.

_______
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by the addition of words altering the estate to an estate tail, 
is a proposition which would he at variance with numberless 
authorities.” The words in the will under consideration in 
that case were these: “ At the death of any one of my sons 
and daughters having no issue their property to he divided 
equally among the survivors.” The Chief Justice says of 
this clause, “ no clearer and more decisive terms could ho 
used than the language of the testator in the clause by which 
he limits the subsequent estate over. In O'Mahoney v. Bur- 
dett (45), the will contained this clause: “If my said niece 
should die unmarried or without children the £1.000 I here 
will to revert to my nephew Colonel Henry L’Estrange.” 
In that case Lord Cairns says: “ A bequest to A. and if she 
die unmarried or without children to B. is, according to the 
ordinary and literal meaning of the words, an absolute gift to 
A. defeasible by an executory gift over in the event of A. 
dying at any time unmarried or without children. And, in 
like manner, a bequest to X. for life with remainder to A., 
and if A. die unmarried or without children, to B., is, ac­
cording to the ordinary and literal meaning of the tvords, an 
executory gift over defeating the absolute interest of A. in 
the event of A. dying, at any time, unmarried or without 
children. . . . The direction that if the niece should die 
unmarried or without children the £1,000 is ‘to revert to 
my nephew Colonel Henry J/Kstrange,’ appears to indicate 
that the legacy was to come back or come away from the 
niece after she had had the enjoyment of it. . . In other 
words, the benefit intended for the nephew appears to me 
to be introduced through the medium of an executory limi­
tation over after enjoyment by a previous taker.” The clause 
in the will now l>efore me giving the property over in the 
case* of the wife’s marriage is, in my opinion, much stronger 
and clearer than that in the case last cited and quite as plain 
as that in the first cited one. The testator says that on the 
happening of a certain event—which if it hap|>en at all 
must happen iu the widow’s lifetime—the pro|>erty, which 
by a previous clause in the will he had given her absolutely, 
shall then res/ in his executors in trust for the children; and 
as a necessary result it would cease to be vested in the wife,

1898.
Leon Aid) 

Leonard. 
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(4*1 L. R. 7 H. L. 888.
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leomasd have continued so had she remained a widow. See Arm- 
Liomasd. strong v. Wright (46); Lloyd v. Lloyd (47); Grace v. Webb (48). 
Barker, j. It was, however, urged that a different rule prevailed where 

the subject matter of the gift was personalty as is in part the 
case here. Watkins v. Williams (49), and several other simi­
lar cases were cited and relied on as sustaining this position. 
It was argued that while a devise of property to the widow 
for life or durante riduitate would be good as being an in­
terest limited to a sj>ecial period, a devise of an absolute 
interest or for life followed by a provision that on the mar­
riage of the widow her interest was to cease, would not be 
effected by the proviso, but that it must be held void for 
repugnancy. I do not think the authorities sustain this 
proposition. It is true that the class of cases referred to 
does lay down the doctrine that where an absolute interest is 
given to a legatee any subsequent clause which would alter 
the channel fixed by law for the devolution of the estate at 
the legatee’s death, or which would abridge the legatee’s 
rights in reference to the property which the law gives him 
as an incident to the absolute ownership is void. In other 
words, in order to be absolute owner, as the testator intends, 
he must have the rights of an absolute owner; and any clause 
in derogation of those rights is void as being inconsistent 
with the general intention. In two cases, Shaw v. Ford (50), 
and In re Wilcock's Settlement (51), the rule as I have out­
lined it is fully explained. It in my opinion has no applica­
tion to a case of this kind. If it were so, there could l>e no 
such a thing as a gift by way of executory devise, because 
that title is based on the idea of an absolute interest being 
given to the party first taking. Here the testator has chosen 
from motives and for purposes which he has expressed in his 
will to give to his wife certain property of which except in 
the happening of one event, she is to have the absolute use 
and ownership, but of which she is to cease to be the owner 
on the happening of that event. I see nothing unusual in

(46) 25 Can. 8. C. R. 2«3.
(47) 2 Sim. N. 8. 265.
(48) 15 Sim. 884.

(49) 8 MacN. A G. 622.
(50) 7 Ch. D 669.
(61) 1 Ch. D. 229.
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such a provision, nor anything in it inconsistent or repug­
nant. In Watkins v. Williams the Lord Chancellor distin- ~ 
guished the case of I)oe d. Stevenson v. Olover (52) on the 
ground that it related to a devise of real estate, whereas he 
was dealing with a gift of personalty. This distinction no 
longer exists, as Doe d. Stevenson v. Olover has been over­
ruled: llolmes v. Godson (53); Shaw v. Ford (5A). In the 
latter case Fry, J., says the distinction between realty and 
personalty in such cases “ never had anything in the nature 
of principle or reason to support it.” In Watkins v. Wil­
liams the Lord Chancellor in discussing the rule as applied 
to a gift of a money fund by which a condition annexed to 
the gift that so much of it as the legatee should not dispose 
of should go over to another person is held void, gives as 
one reason for the expediency of the rule, that in many cases 
it might be very difficult and even impossible to ascertain 
whether any part of the funds remained undisposed of or 
not. Jarman (55) says that the cases show that repugnancy 
is the true ground of those decisions and not the difficulty of 
ascertaining the fund as suggested by Lord Truro in Watkins 
v. Williams. In my opinion, the clause vesting the property 
in the trustees on the marriage of the widow applies equally 
to the personal as to the real estate, and on the happening of 
that event such of it as vested in the widow under the will 
will then be divested: Doe d. Worn field v. F y re (56); Jar­
man (57). The household furniture is 1 think governed 
by the same rule. Consumable articles are those quae ipso 
usu consumuntur. Articles such as hay, corn, wine, or 
flour, when not given as part of a stock in trade, are con­
sumable articles, because their use involves their consump­
tion. In such cases the use of the article and the property in 
it can have no separate existence and therefore there can be 
no gift over: Randall v. Russell (58); Rreton v. Mockett (59); 
Cockayne v. Harrison (60); Phillips v. Beal (61). I come now 
to the question of the life insurances. Though the two poli­
cies were effected before the Act 58 Viet. c. 25 was enacted.

(62) 1 C. B. 448.
(68) 2 Jar. N. 8. 883. 
(64) 7 Ch D. 669.
(55) Vol. 2 (4th ed.) 22.
(66) 6 C. B. 718.

(67) Vol. 1 (4th ed.) 869.
(68) 3 Mer. 190.
(69) 9 Ch. D. 95.
(60) L R. 18 Eq. 4SI
(61) 82 Besv. 25.
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they are nevertheless governed l>y the provisions of that 
Act. Section 3 makes the Act applicable to all contracts of 
insurance, including endowment insurances, whether en­
tered into before or after the passing of the Act. And sec­
tion (> provides that every policy effected by a man on his 
life and expressed on its face to he for the benefit of his wife, 
shall enure and be deemed a trust for the benefit of his wife 
for her separate use, and shall not be subject to the hus­
band's control during the life of the wife, nor shall the 
moneys when collected form part of his estate. One of these 
policies was by its tenus payable to the wife, on the death of 
the husband, and the endowment |M>licy was payable to the 
husband July 5, 1907, or in the event of his death before 
that the amount was payable by the terms of the policy at 
that time to the wife. This Act has for its object the secur­
ing to wives and children of the benefit of life insurance, 
and 1 think the effect of section t> upon these two policies 
was to secure them as the wife's separate estate. Previous to 
that there was no trust in favour of the wife and the policies 
remained under the husband's control and subject to his 
disposal: Cleaver v. Mutual Reserve Fund Association (fi*2). 
When therefore this testator died his wife held these policies 
as her own property, and the moneys which then became pay­
able belonged to her not as devisee under the will, but in 
her own right by virtue of the Act. The Act accomplished 
what the will would have accomplished, though perhaps in 
not quite the same way or with the same result. 1 do not 
think the devise in the will of these |H>licies to the widow 
can l>e considered as an ap|K>rtionment under section 7 of 
The Act, for the will was made l>efore the Act was passed; and 
it would not I think so operate in a case like this even if 
made afterwards. In my opinion therefore these two in­
surances the wife holds the same as the Westfield lot; not 
under the will, but as owner under titles acquired prior to 
the testator's death. Neither do 1 think this is any case 
where the widow would lie called upon to elect. It 
is true that the testator has devised both the Westfield 
property and these insurances when, if I am correct in 
my view, lie did not own either of them, but he devised them 

(68) [1898] 1 Q. B. 147.
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to the owner, thereby showing his intention.that she should 
have these properties as well as the others he gave her. See 
Cull v. Shoudl (03). The clause vesting the property in the 
trustees in the event of the widow's marriage would only refer 
to the property which vested in her under the will over 
which the testator had control at the time of his death, and 
would not in my opinion have any reference to the Westfield 
lot or the two insurance moneys. She would, if she married 
again, he holding nothing under the will and claiming noth­
ing under it, and would therefore have nothing either to 
ahahdon or make comi>ensation for. The widow must elect 
and I presume has already elected as to her dower. The 
benefits given to her by the will are given in lieu of dower, 
and if taken they must he accepted in lieu of dower. It 
operates as a purchase of the interest and operates so as to 
extinguish it. The divesting of the property has no effect 
upon the dower. It is the interest under the will given to 
the widow which is in lieu of dower, whatever that intercut 
may be.

There will therefore he a declaration as follows:—
1. That in all the property, real and personal, the plain­

tiff takes an absolute interest subject to he defeated and 
determined by her marriage except as to the Westfield prop­
erty and the two $1,000 insurances which are not subject to 
the clauses of the will.

2. No trust is created under the devise in the will to 
the widow', in favour of the children—the words “ to enable 
her to maintain a home for herself, etc.,” being simply an 
expression of the testator’s motive in making the gift.

3. The divesting of the pro|>erty from the widow' on 
her marriage has no effect on her dower, which has been 
extinguished by her election to take the benefits of the will 
which were given in lieu of dower.

1888. 
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(68) A mb. 727.
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MU HUH IK v. THERIAULT.

Priorities—AtUe-nuptial contract charging husband's land—Mortgage- 
Copy of instrument—Proof of execution—Mefeetire registration— 

f'ttnslrwtire notice—Registry Act, 57 Viet. e. to, s. 59—Interest 
under mortgage—Parot agreement for increased rate.

By an anto-nuptial contract entered into in Quebec, the intending 
husband vndbwvd hia future wife in a sum of money as a dower 
prefixed chargeable at once upon hia property in New Brun.v 
wick. The contract was executed in Quebec before a notary. A 
copy of the eontract certified to by the notary was registered in 
Madawaaka County. Subsequently to its registration ;i mortgage 
by the husband of his real estate in Madawaaka (’ouuty to the 
plaintiff was registered in that county. The plaintiff was a pur­
chaser for value, and had no notice of the ante-nuptial contract. 

Meld, that as the Registry Act, c. 74, C. 8., provides only for the 
registration of an original instrument, except in certain cases, the 
copy of the marriage eontract was improperly on the records, 
and the marriage contract was not entitled to priority over the 
I Inintiff's mortgage.

Section till of the Registry Act. T»7 Viet. c. 30, providing that the 
registration of any Instrument under the Act shall constitute 
notice of the instrument to nil |s>rsons claiming any Interest in 
the lands subsequent to such registration, notwithstanding any 
defect in the pmof for registration does not apply where the 
registration is a nullity, as when» the proof of the execution re­
quired by the Act is wanting.

A parol agreement to increase the rate of interest reserved by a 
mortgage u|H>n land will not lie enforced as against the land.

The facts are fully stated in the judgment of the Court.
Argument was heard October 19, 1898.
IV. Pugiileij, Q.C., and .7. 0. Sltvent, Jr., for the plain­

tiff.
The instrument relied upon by the defendant Theriault 

as creating a lien in her favor in priority to the mortgages 
sought to he foreclosed is not the original instrument, and 
the Registry Act, c. 74, C. S. does not |>crmit of the regis­
tration of a copy of an instrument. It is also improperly 
on the registry, for the reason that its execution has not 
been acknowledged before an official as required by section (1 
of the Act. It is also in the French language, and it is sub­
mitted that the registry laws of this Province do not permit 
of the registration of a document not in the English lan­
guage. The requirements of the Registry Act must he
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strictly followed : Doe d. Catherine v. Turnbull (1); Inch r. 1898. 
Flewelling (2). In Doe il. Lyon v. Skein (3), it was held that Mt, 
a deed containing no acknowledgment of its execution as th«buult. 
required by the Act 26 Geo. 3, c. 3, a. 6, was not properly on 
the registry. A deed not duly acknowledged, though re­
corded, does not affect innocent purchasers with construc­
tive notice: Deelin on Deeds (4). The statute 4 Geo. II., c.
26, requiring that all pleadings and proceedings shall he in 
English is, |>erhape, broad enough to prohibit the use of 
any other language than the English language in the regis­
tration of documents.

[Darker, J.:—A certified copy of a French will would 
necessarily he recorded in the original language.]

A. A. Stock-ton, and Fred. La Forest, for the defen­
dant Theriault:—

The policy of the Registry Act is that a person dealing 
with land may have notice of the state of the title, and it is 
immaterial how that notice is conveyed. If it is shown that 
he had notice of an instrument, he cannot free himself from 
the consequences of such knowledge by setting up that the 
instrument is improperly on the registry owing to failure 
to observe formalities of the Registry Act. Section 69 of the 
Registry Act, 67 Viet. c. 20, constitutes the registration of 
an instrument notice to subsequent purchasers notwith­
standing any defect in the proof for registration. The sta­
tute 4 Geo. II., c. 26, is limited in its application to the mat­
ters it specifically deals with. The marriage contract is 
binding upon all profierty movable and immovable of the 
intending husband situate in New Brunswick: Taillifer 
v. Taillifer (5).

1898. December 20. Barker, .!.:—

The plaintiff filed his hill for the foreclosure of four 
mortgages, and sale of the mortgaged premises; he also 
asks for a declaration, as against the defendant Levequo, 
that he is mortgagee in |>oaaeaaion of a certain lot described 
in the mortgage from Levite Theriault to him dated 21st

(1) 8 Purr. 74.
(8) SO N. D. IV. (I) Sec. 478.

(8) a Kerr. 858
(A) 21 U. R. 887.
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September, 1882, for the usual account and offers to redeem 
him. The plaintiff also seeks a declaration as against the 
defendant Marie Luce Eugenie Theriault, who is the widow 
of Levite Theriault, the mortgagor, that a certain ante-nup­
tial contract entered into between her and her husband in the 
Province of Quebec immediately prior to their marriage 
there, is not, as the widow claims it to be, a lien on these 
lands prior to that of the mortgagee; and he asks that the 
copy of this contract registered in the registry of deeds for 
the County of Madawaska lie removed from the registry. 
The only other question raised in the case is as to the rate of 
interest to be allowed on these mortgages, which, at the re­
quest of the parties, I consented to determine at this stage 
of the proceedings in order to facilitate a settlement of the 
matters in controversy.

The first question arises on the following facta: On the 
21st September, 1882, Levite Theriault executed a mortgage 
to the defendant Leveque upon » certain property in Mada­
waska. Subsequently Theriault gave a second mortgage on 
the property to one Rendit, which was assigned to the plain­
tiff, and in 1889 a third mortgage to the plaintiffs wife, 
which was also afterwards assigned to the plaintiff. On or 
about the 5th of March, 1805,.and after the two other mort­
gages had been given, Leveque proceeded to sell under the 
power in his mortgage at public auction, when one Pelletier, 
as agent for Theriault, the mortgagor, bid for the property 
$650, at which sum it was knocked down to him. Nothing 
was ever paid, and Theriault 1 icing unable to raise the 
money or complete the purchase, it was abandoned by nil 
parties. Leveque made a conveyance on the 2nd of April— 
nearly a month after the sale—to Pelletier; it being under­
stood at the time that Pelletier was immediately to reconvey 
the projierty back to leveque, which he did on the same 
day. 1 have no doubt that this conveyance to Pelletier was 
in no way either a completion of the sale or an execution of 
the power. Pelletier never was the purchaser of the prop­
erty, and when the conveyance was made to him, the sale to 
Theriault hod been abandoned by both parties. When Pel­
letier took the conveyance he took it as trustee for Leveque, 
the vendor, to whom he was bound to reconvey precisely as
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ho did do. Thu transaction is rather a fraud on the power 
of sale than an execution of it: Natimal Hank of Australasia ' 
v. United Jland-in-IIand Co. (ti); Henderson v. Astwood (7).
I think therefore the plaintiff has a right to redeem as against 
Ijeveque, and there must be a decree against him for the 
usual account as mortgagee in possession since April, 1895.

The facts upon which Madame Theriault bases her claim 
to priority over the mortgagee's are as follows: The contract 
in question, which is written in French, appears to have been 
entered into by the parties on the 14th day of January, 1878, 
in .the Province of Quebec, in presence of one J. B. Chamber- 
land, a Public Notary. The introductory part is translated 
as follows: “ No. 3088. Before me Jean Baptiste Chamber- 
land, Notary Public for the Province of Quebec, residing in 
the City of Fraserville in the District of Kamoura-.ka, under­
signed, appeared Levite Theriault, Enquire, member of the 
Provincial Parliament of the Province of New Brunswick, 
widower by his first marriage of the late Mrs. Eugenic Ix'bel, 
residing in the Parish of St. Basile, in the County of Mada- 
waska, in the said Province of New Brunswick, stipulating 
for himself and in his name of the one part, and Mrs. Marie 
Luce Eugenie INitry, domiciled in the City of Fraserville in 
the County of Temiscouata, in the Province of Quebec, widow 
by her second marriage of the late Octave Marchand, stipu­
lating also for herself and in her name of the other part— 
which jrarties have said and declared to the said undersigned 
Notary to have made and stipulated between them the agree­
ments and conventions of marriage following, to wit.” Then 
follows several articles or clauses embodying the terms of the 
contract. The third and fourth are the only ones bearing 
upon this case. They are translated as follows: “ Article 
3. The future husband has endowed and endows bis said 
future wife in the sum of five thousand dollars currency of 
Canada as a dower prefixed, once |>aid, and without return 
to have and take by the future wife on the property the most 
clear of the said future husband, which is by these presents 
specially mortgaged to begin on this day. Article 4. And it 
is understood that the said future husband will live and
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continue to live in the said Province of New Brunswick 
where his property is situated. And it is expressly agreed 
and understood between the said parties to these presents 
that the said future wife has from this day and always, the 
right to the part and portion of the property of the said 
future husband that the laws and customs of the said Prov­
ince of New Brunswick assign to the wife contracting mar­
riage and residing in the said Province of New Brunswick, as 
and in the same manner as if the said parties had contracted 
marriage in the said Province of New Brunswick, and that 
the prefixed dower herein constituted in favour of the said 
future wife cannot in any manner whatever affect, prejudice 
or bear injury to the said right on the part of the said prop­
erties of the said future husband.” The concluding part of 
the instrument is translated as follows: “ Made and received 
under the numt>er three thousand six hundred and eighty- 
eight in the said City of Fraserville, the residence of the fu­
ture wife, on the morning of the fourth day of the month of 
January, one thousand eight hundred and seventy-eight. 
And after reading, the parties have signed with us the said 
notary and Miss Adee Patry, sister of the said future wife, 
who has also signed.” Then follows the signatures of the 
contracting parties and Miss Adee Patry and Chamherland, 
the notary, and underneath them the following: “ For a true 
copy of the original remaining of record in my office.” 
Signed, “J. Bte. Chamberland.” This instrument, according 
to the law of Quebec as proved by a lawyer of that Province, 
remains as an original record in the notary's office, and an 
authenticated copy is furnished by the notary to any one en­
titled to it. An authenticated copy, that is a copy certified 
bv the notary with a certificate of the notary's official posi- 

y the Lieutenant-Clove*nor of the Province of Quebec, 
was registered in the Registry office of Madawaska on the 
ltith day of June, 1878, prior to any of the mortgages in 
question. Theriault, the mortgagor died in Decemlier, 18»fi. 
leaving a will by which he devised all his pro|>erty to his two 
sons, Joseph and Regis, who are made defertdants, and en­
titled to the equity of redemption in all these mortgaged 
premises. Madame Theriault claims that by virtue of the 
marriage contract and the registry of this certified copy, she

LL
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acquired a lien on all the real estate which at the time of the 
marriage Theriault owned, and which I believe includes all 
the mortgaged premises in question, except the lots conveyed 
in the mortgage from Theriault to the plaintiff dated July 
14th, 1891, and known as the Edmonton lots. The question 
therefore arises between the widow on the one side and pur­
chasers for value claiming under registered conveyances on 
tho other. 1 have no doubt whatever that the registry of 
this copy of the contract was altogether unauthorized and 
invalid. The registry laws of this Province—with a few 
exceptions which do not include this case—require the pro­
duction of the original instrument duly acknowledged or 
proved to the Registrar; and it is that instrument and that 
alone which the Registrar is to mark with the date of its 
receipt and the proper register number. Provision is made 
for registering a certified copy of a will proved in this Prov­
ince and authenticated copies o£ wills made and proved 
abroad, but there is no provision whereby a copy of an in­
strument such as this one in question is entitled to registry. 
It is not only a mere copy, but neither the original nor copy 
seems to have been either acknowledged or proved as our 
Registry Act requires in order to authorize its registration. 
The instrument is precisely what it was intended to lie—a 
civil contract of marriage entered into before a notary, de­
posited of record in his office, from which it cannot be re­
moved until the notary's death, when it is deposited or filed 
in the office of the Superior Court of Quebec, where in fact 
this contract now is, Chamberlain! having died. While I 
have no doubt it is quite true that such an instrument is en­
titled to registry in the Province of Quebec, and a lien is 
thereby created upon the real estate to which it relates, no 
advantage can in my opinion lie derived from the registry 
in this Province unless the formalities required by our law 
as a condition of the registration have been duly observed. 
In Este v. Smyth (8) Lord Romilly in dealing with a will 
made in France said: “ A will executed by an English per­
son will not, since the late statute, pass any property in this 
country (England) unless executed according to the forms

(8) 18 Be»v. 118.
VOL. I. N.H.E.R.—40
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thkhmvlt. her property generally, is given to the wife by any instru- 
u#7këT.i. ment, I infer that At follows, that she must dispose of her 

property, which is settled by that instrument, in the various 
countries where it is placed according to the laws of those 
countries and following the forms which are there imposed.” 
So far, therefore, as Madame Theriault's claim to priority 
rests upon this instrument as a registered instrument it cannot 
I think be supported. It is said however that the plaintiff had 
notice of this contract and Madame Theriault’s rights there­
under, and this Court would on that account postpone his 
claim to hers. There are I think sufficient reasons for re­
fusing to give effect to this contention. It has been settled 
•y a number of authorities that in order to postpone a sub­

sequent purchaser for value who has acquired priority over 
an earlier grantee by first registering his conveyance, there 
must be actual notice—such notice in fact as would make the 
conduct of the sulisequent purchaser in taking and register­
ing his conveyance fraudulent. The cases on this point are 
all collected and cited in New Brunswick Railway Co. v. 
Kelly (9). The evidence shows beyond any doubt that this 
plaintiff had no knowledge whatever of this contract before 
March, 1895, about the time when Leveque offered his lot 
for sale. It is true that at that time, lie heard something 
about some paper being on record, which, as he understood 
it, related solely to the ÎAweque lot. From whom he heard 
this rumour does not appear: and I should be disposed to 
think the evidence fails in showing even a constructive no­
tice to the plaintiff, much less an actual one. It is desirable 
in order to give due weight to the contention of Madame 
Theriault in this branch of the case to note the particulars 
of the mortgages in question. The first one is from Theri­
ault to one Magloire Hubert, dated Nov. 23rd, 1885, and reg­
istered on the 28th of that month. This was assigned to 
Cora II. Murehic, the plaintiff's wife, on the 23rd Nov., 1889. 
The next mortgage is from Theriault to Cora II. Murchie, 
dated Dec. 13th, 1889, and registered January 6th, 1890.

(9) 26 Can. 8. C. K 841.
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These two mortgages were on August 28th, 1897, for con­
venience in taking these proceedings, it was said, assigned to 
one Thomson, and at the same time assigned by him to the 
plaintiff. The third mortgage is from Theriault to the plain­
tiff, dated July 14th, 1891, and registered 28th September, 
1891. This is the one in reference to which I understand 
Madame Theriault makes no claim, as I have already men­
tioned. The fourth mortgage is from Theriault to llerubf1, 
dated January 27th, 18811, and registered the same day. This 
mortgage was assigned by Berubè to the plaintiff on the 2nd 
of September, 1897, after Theriault’s death. There is no sug­
gestion that any one of these original mortgagees knew any­
thing about this contract, or ever heard of it, except the plain­
tiff himself, who states, as I have already pointed out, that the 
first he ever heard of any such contract was in March, 1895, 
and nearly four years after the mortgage from Theriault to 
him had Urn given. The plaintiff's wife was examined, and 
she stated that she never heard anything about it until the 
hearing of this case. There is not a particle of evidence to 
show that any other person connected with these mortgages, 
except Theriault himself, had any knowledge or notice as to 
this contract in any way. It is true that when the first two 
mortgages were assigned to the plaintiff in August, 1897, and 
the lleruhf1 mortgage in September of that year, the plaintiff 
had heard of this contract, knew that it was recorded and 
also knew the claim made under it, though he was unable to 
read it himself as it is registered in French, a language with 
which the plaintiff tells us he is altogether unfamiliar. Rut 
in what way does the fact support the defendant's contention? 
If the mortgages were then good and valid charges on the 
lands, as having been created without notice of this contract, 
how is the position of Madame Theriault altered to her ad­
vantage by that lien being assigned to the plaintiff, even 
though he had notice. She has the same defence she always 
had, that her equitable right is superior to the mortgagee's 
legal right. It is in my opinion immaterial whether the 
plaintiff had actual notice or not, provided he had no such 
notice when he took the mortgage himself and the mort­
gagees from whom he derived his title had no such notice. 
The evidence on this point is all on the side of the plaintiff,
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and opposed to the defendant’s contention. Story, Equity 
Jurisprudence, 8 409, says: “ The doctrine which has been 
already stated in regard to the effect of notice, is strictly ap­
plicable to every purchaser, whose title comes into his hands 
affected with such notice. But it in no manner affects any 
such title derived from another jicrson in whose hands it 
stood free from any such taint. Thus a purchaser with no­
tice may protect himself by purchasing the title of another 
bona fide purchaser for a valuable consideration without no­
tice; for, otherwise, such 6ona fide purchaser would not enjoy 
the full benefit of his own unexceptionable title.” Before 
leaving this branch of the case, some reference may he made 
to Hooker v. II oof nieller (10), an authority not cited at the 
argument, but which has some bearing on the point under 
discussion. From the report of this case in 22 A. R. 175, it 
appears that by virtue of the Registry Act in force in On­
tario, priority was given to an instrument creating an equit­
able charge on land, though there were irregularities in the 
proof upon which the instrument has been registered. The 
ground upon which the decision went, is that by the 
Act the registry, though defective to the extent alleged, 
operated as actual notice to the subsequent purchaser. The 
section of the Ontario Act is.similar if not identical in its 
terms to section 69 of the Registry Act now in force in this 
Province, 57 Viet. c. 20. This provision making registry 
equivalent to notice to subsequent purchasers even though 
there may be a defect in the proof for registration was first 
introduced into this Province on the passing of that Act on 
April 21st, 1894, and consequently can have no bearing on 
this case as the mortgages were all given prior to that. In 
the case just cited. Mr. Justice (Iwynne says: “ If 
such purchaser fails to search the registry he must accept the 
fact of registration ns equivalent to actual notice unless at 
least the objection taken constitutes an absolute defect in the 
proceeding, as, for example, the absence of any affidavit of 
execution would ]s'rhups have to lie held to lie a defect con­
stituting nullity in the registration." This present ease 
comes within this rule because the proof or acknowledg­
ment required by our Registry Act is entirely wanting.

(10) 26 Cm. 8. C. R. 41.
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Giving therefore full effect to this contract as sufficient 
to create an equitable charge on the land of the husband in 
favour of the wife—a question upon which I express no opin­
ion—she is not, for the reason 1 have given, entitled to 
priority over the plaintiff, but her lien is subject to that of 
the plaintiff under these mortgages.

The remaining question is as to the rate at which the 
interest is to be charged. In Jackson v. IUchardson( 11), I 
had occasion to consider a similar question, and the conclusion 
at which I then arrived was sustained on appeal. In this pre­
sent ease there is no written agreement whatever, and there 
is no agreement either verbal or written that the extra interest 
is to be a charge on the land. In order to create a charge oil 
the land there must be some writing to satisfy the Statute 
of Frauds or some act in pert performance which would en­
able the verbal promise to be proved and enforced: Totten v. 
Watson (lii); Ex parte Hooper (13); Shepherd v. Tilley (14); 
In re Houston (15); In re Beetham (16); Haddison v. Alder- 
son (17). It was not disputed that none of these mortgages 
bear a higher rate of interest than 6 per cent, after maturity, 
though a much greater rate is reserved on the princi|ial up to 
that time. I have ins|>ected all these mortgages and have no 
doubt that this is so under the authorities by which similar 
provisions for payment are construed: St. John v. Ilytcert (18); 
Peoples Loan Co. v. (Irani (19). Hearing not only this in mind, 
but also the fact that Theriault, with whom these alleged 
agreements were made, is dead, and that the evidence which 
ought to be accepted as sufficient proof of them should there­
fore lie very clear and jiositire, let us see what that evidence is. 
The first mortgage from Theriault to Ilèliert bears interest at 
the rate of 10 per cent., and the plaintiff’s evidence is, 1 
think, very clear and positive that when he took the assign­
ment for his wife in November, 1889, he did so at Theriault's 
request, and with a clear verbal agreement that the then over­
due interest amounting to $120 was to be added to the original 
prineijial of $300, and that on the whole $420 Theriault was 
to pay interest at the rate of 10 per cent until the whole sum

(11) A HU, 335. (M) a Atk. 848. (17) 8 App. Cm. 467, 480.
(12) 17 Or. 288. (15) 2 O. R. 84. (18) 10 Csn. 8. C. K. 278.
(IS) 1 Met. 7. (16) 18 Q. B. D. 880, 766. (19) 18 Csn. 8. C. R. 262.
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was paid olT. The plaintiffs statement in this respect is cor­
roborated by the fact that Theriault did make two payments 
—one of $42 and one of $84—for three years’ interest up to 
November 5th, 1892, as appears not only by the plaintiffs 
evidence, but also by the receipts given by him at the time 
to Theriault and produced by the defendant on the hearing. 
Now the effect of this agreement was to convert the original 
mortgage for $300, and hearing at that time only 6 per cent, 
interest—for it was then long overdue—into one for $420 
at 10 per cent. Though I think on a foreclosure bill such as 
this, the mortgagee is not entitled to enforce a mere verbal 
agreement for the reasons I have mentioned, I think he is 
entitled to have the benefit of the agreement so far as it has 
been performed and of the money paid under it. He is en­
titled to recover on this mortgage the principal sum of $300— 
the interest due when it was assigned to him $120—and in­
terest on $300 from November 5th, 1892, at the rate of fi per 
cent, per annum.

The mortgage from Theriault to Cora II. Murchie hears 
interest at the rate of 74 per cent., and it became due in one 
year from its date. The evidence shows that three years’ 
interest were paid in two sums—one of $142 on May 4th, 1891, 
and one of $285 on 23rd September, 1892. I think the evi­
dence fails in making out any agreement to pay the high rate 
of interest after the loan matured. It is true that the two 
years’ interest covered by the $285 payment is at that rate. 
But there was no legal obligation under the mortgage and 
there was no agreement of any kind to pay it: Daniel v. Stn- 
f/flir (20). This mortgage will therefore only bear interest 
at the rate of fi per cent, after maturity and the account will 
be stated accordingly.

The next mortgage is the one from Theriault to the plain­
tiff. It is dated July 14th, 1891, for $1,000, payable in a year 
with interest at 7 per cent. The evidence shows that the 
interest up to July 14th, 1892—that is the year for which 
the mortgage was to run—was paid, and that a further pay­
ment for $600 was made on November 23rd, 1894. There is 
evidence that when this last payment was made, and which 
was long prior to the mortgage made to Rice on the same 

(20) 6 App. Cas. 181.
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property, it was agreed by Theriault that the 7 per cent, in­
terest was to he charged. I think, therefore, there should 
in stating the account he charged interest at 7 per cent, up 
to November 23rd, 181)4—the balance of the $G0U then paid 
after deducting the interest to that date to be credited to 
principal and interest on that balance allowed at 0 per cent. 
The Berube mortgage will be dealt witli under the rule I have 
laid down as to the first one. It is for $500 with interest at 
the rate of 8 per cent. This was assigned to the plaintiif 
after Theriault's death, amt there was no agreement about 
it of any kind. Interest at 8 per cent, will therefore be al­
lowed until the principal became due, and after that only 
6 per cent, will be allowed.

The Leveque mortgage stands in a somewhat different 
jwsition. It is dated 21st September, 1882, for $400, 
and payable in one year with interest at the rate of 12 per 
cent. Payments seem to have been made on account at dif­
ferent times up to October 15th, 1802, amounting in all to 
$358.70.. The first payment was made November 25th, 1884, 
more than a year after the loan had matured. Leveque claims 
that by a verbal agreement with Theriault, made after the 
mortgage became due, Theriault was not only to continue 
]mying the 12 per cent, interest, but also interest on overdue 
interest. His evidence on this point is as follows:

“ (j.—Had you an agreement with Theriault as to the 
amount of interest he was to pay you after the mortgage 
became due? A.—Yes, he was to give me 12 per cent, with 
interest on the arrears of interest.

“ Q.—When was this arrangement made between you 
and Theriault? A.—He neglected to [>ay the mortgage when 
due, and I went to see him and get my money, and he told 
me, ‘Julc, you will lose nothing, I will pay you all your 
money and your interest, and interest on your interest.’”

On his cross-examination he said this conversation took 
place not more than three or four years after the mortgage 
was given, which would bring it down to sav SeptcmlKT, 
1885 or 1880. Now Bernbè's mortgage on this same lot, of 
which the plaintiff is the assignee, was given on the 27th 
January, 1880. Two questions therefore arise—first, does 
Leveque's evidence show any such agreement as he claims,
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theruolt. though in a foreclosure proceeding the mortgagee could not 
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agreement, a mortgagor seeking to redeem would only he 
allowed to do so on condition of carrying out his agreement, 
a question upon which I express no opinion, but upon which 
the following cases may throw some light: Inglis v. Gil­
christ (21); Daniel v. Sinclair (22); Ex parte Fewings (23); 
Metiersh v. Drawn (24); it is necessary that some agreement 
must be shown or such circumstances must exist from which 
it can clearly be implied. Were this a question between 
Theriault’s representatives $md Leveque, I should hesitate 
before holding that a loose conversation such as that detailed 
by Leveque, amounted to any such agreement. It is not an 
unreasonable supposition that Theriault considered himself 
bound by the terms of his mortgage to continue the high rate 
of interest as was the case in Daniel v. Sitwlair. Then* seems 
to have been no agreement for forbearance or any other 
condition for the promise, even though actual forbearance 
was extended. Under any circumstances I should not hold 
a second mortgagee bound by it in any way unless it clearly 
appeared not only that the agreement had in fact been made, 
but that it had been made before the second mortgagee’s 
rights had intervened. The onus of proving both these facts 
is upon the mortgagee Leveque, who sets it up, and I hold 
as a matter of fact that he has noi discharged that onus. The 
interest on this mortgage will therefore only be allowed at 
ti per cent, after its maturity.

There will be a declaration that the copy of the marriage 
contract was improperly registered, anu an order that it be 
cancelled on the registry.

Unless the parties agree as to the amounts due, there 
will l>e a reference to take the account due on the Leveque 
mortgage as mortgagee in possession, and a-b » to take the 
account and report what is due on the other mo. gages.

All other questions will be reserved for further con­
sideration.

(21) 10 Or 801. (22) 6 App. Cas. 181.
(28) 25 Ch. D. 889. (24) 45 Ch. D. 225.

—
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MILLS v. TALLIN.

Tm»ter—l»$olvency—Hemoial — Aintoiulnunt of receiver— Di»mlg»al of 
biff—t'oefs.

An insolvent executor ami trustee disputed u creditor's claim, and 
the creditor filed a hill for the appointment of a receiver, and tln- 
pa.v ment of his debt. The ap|K>intineut of a receiver was 
opiNioed liy all other parties interested in the estate. Pending 
the suit the creditor brought an action at law upon his debt and 
recovered much less than the amount originally demanded of the 
executor. The debt was then paid.

Held, that the bill should lie dismissed with cost*.

The facts are fully stated in the judgment of the Court. 
Argument was heard November 15th, 1898.
L. J. Twee die, Q.C., for the plaintiff:—
The plaintiff is entitled to costs of suit. Where a sole 

trustee is bankrupt or insolvent, the Court has always taken 
the position that a receiver should be appointed: Langley V. 
Hawk (1); Seoll v. Becher (3); Jerri's v. While (3); Middleton 
v. Dodswell (4); In re Johnson (5); In re Barker's Trusts (fi); 
Bowen v. Phillips (7).

Robert Murray, for the defendant Pallin.
11. A. Lawlur, for the defendant Snowball.

1898. December 20. Barker, J.:—
On the 21st May, 1897, I granted an interim injunction 

order on an ex parte application of the plaintiff by which I 
restrained the defendant Herbert W. Pallin from receiving, 
and the defendant Snowball from paying to him, the sum of 
$2,700, the purchase money of certain property agreed to be 
sold by Pallin as trustee under his father’s will to Snowball. 
By the order of injunction I appointed the 9th day of duly, 
1897, for hearing the parties as to a continuance of the in­
junction, and for the appointment of a receiver. On the

(1) 5 Msdd. 46. (2) 4 Price, 846.
(3) 6 Yes. 789, note 3. (4) 13 Ve». 267.
(6) L. R. 1 Ch. 3*25. (6) 1 Ch. D. 43.

(71 [1697] 1 Ch. 174.
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day appointed it wan agreed on my suggestion that the pur­
chase by Snowball In? completed and the purchase money 
($2,TOO), less $350, a legacy payable under the will of Dr. 
Vallin, the testator, to the plaintiff, and which was paid 
her before the injunction was granted but after the bill 
bad been sworn to should Ik* paid into the Bank of Nova 
Scotia at Chatham to the joint credit of the said Herbert W. 
Vallin and one Robert II. Anderson, agent of the Bank at 
that place, to be paid out by their joint cheque on the order 
of this Court. An order was accordingly made to that effect, 
and as there was no dispute about the debts of the estate 
except as to the plaintiff's claim, it was at the same time 
ordered that those debts be paid. liberty was given to the 
plaintiff to apply for an order for the payment of her claim 
when the amount should l>c ascertained, and I reserved the 
question of costs for further consideration. The plaintiff 
now asks for an order for the payment of her claim and for 
the costs of the original application. Since the matter was 
first before me it appears that the plaintiff brought an action 
against the executor of the estate for the recovery of her 
claim, which amounted to $602. It was tried before Mr. Jus­
tice Landry, without a jury, and resulted in a judgment being 
entered for the plaintiff for $18!), 15. An offer to suffer a judg­
ment by default for a greater sum had been tiled, so after 
adding the plaintiff’s costs up to the time of the offer— 
$37.65 -and deducting the sum of $82.60, at which the de­
fendant’s subsequent costs were taxed, a balance was left of 
$143.70 due the plaintiff. 1 have therefore made an order for 
the payment to the plaintiff of this sum out of the fund in the 
bank under my previous order. The plaintiff therefore has 
no further interest in the suit; and as the removal of the 
trustee or the appointment of a receiver is opposed by all 
others interested the suit la-gun by the plaintiff must fail, 
and it only remains to disjHise of the costs. The only ground 
put forward as a justification for filing this bill and making 
the application for an injunction and the ap|M>intinent of a 
receiver, was that Vallin, the existing trustee, was a bankrupt. 
The bill did not ask for his removal, or the appointment of a 
new trustee, or for the administration of the estate in this 
Court. 1 shall however only deal with the one question
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raised. The defendant's counsel no doubt felt—and 1 think 
properly so—that the few cases of misconduct of Vallin as 
executor, as alleged in the bill, had been entirely disposed of 
by, tlie affidavits. It was said, however, that Vallin was 
bankrupt, and on that ground he must be removed from his 
trusteeship. A reference to the eases cited for this proposi­
tion shows that they were decided under a provision in the 
Bankruptcy Act for the removal of bankrupt trustees, but 
we have no Act of that kind here. The reason why this Court 
exercises its jurisdiction in such eases is because, as a result 
of the adjudication in bankruptcy, the bankrupt becomes 
denuded of all his property, and it is not desirable that in so 
impecunious and needy a state, he should be entrusted with 
the control and management of trust, moneys and property. 
Kven then the jurisdiction is not exercised if the application 
is not made promptly after the bankruptcy and the party has 
in the meantime acquired property, always assuming there is 
no sustained charge against him of (wrsonal dishonesty. /« 
re Allume’ TrueI (8); Steele v. Cobh run (!)), and In re Barker’s 
Trouts (10), were decided upon the same principle. In .Irr/i- 
buld v. Commissioners of Bequests (11), Lord Brougham says: 
“ But generally at common law, without regard to any par­
ticular provision in the trust, either in the foundation of the 
charity or in the particular deed describing the trust, bank­
ruptcy of itself would lie no ground for removing a trustee.” 
And in lie Hriihjmim (12), the Vice-Chancellor says: “ The 
question is whether it is the law that if a trustee has become 
bankrupt (no matter what the circumstances or the grounds 
on which he has been made a bankrupt) upon an applica­
tion like the present, it is sufficient to show merely that the 
trustee has been a bankrupt. I am of opinion that is not the 
law, and that the section in question gives the Court a dis­
cretionary power and does not impose it as a duty on the 
Court to make the order upon the mere fact of bankruptcy 
being proved.” Of course, as I have already pointed out, 
there is no liankruptcy here in the sense in which the term 
is used in the eases I have cited. It may, however, he well

(8) 11 Ch. D. 681. (10) 1 Ch. D. 48.
(!) L B. 1 Ch. 828. (Ill 2 H. L. C. 461.

(12) 1 Dr. Jt Am. 164

1808.
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said that a trustee in needy or insolvent circumstances from 
whatever cause is as unsafe and undesirable a trustee as one 
who has been adjudicated a bankrupt, and in that way lost 
all his property; and that though the first case may not 
technically he within the authorities I have just mentioned, 
it is within their reason and principle. Admitting this, let 
us see what the facts are as they stood when the application 
was first made. It is true that the plaintiff alleged in her bill 
that the trustee was a man of little means—that recently 
several judgments had liecn recovered against him for small 
amounts for which execution had issued, and that he had 
discontinued doing business and compromised at 50 cents on 
the dollar—that he was in insolvent circumstances at the 
time the testator died, and that some time prior to that all 
his property had been sold by the sheriff under executions. 
It is somewhat difficult to see how the plaintiff was in a posi­
tion to swear to some of these allegations, but, taking them 
as they are, I should scarcely feel justified in removing a 
trustee at the instance of a plaintiff whoso sole claim was an 
account the validity of which was questioned, and as we now 
know, questioned on sufficient grounds, and where his re­
moval is opposed by every one else interested. The trustee, 
however, swears that all these small debts were ]>aid off be­
fore the 19th day of May, the day on which the bill was sworn 
to, and that he was then—that is in June, 1897—a house­
holder, the owner of the furniture in hie house, and had an 
interest in some real estate in Chatham, and this is not denied. 
It is true that Mr. Winslow s|>ceks of a judgment signed 
against Vallin in July, 1898, but that was after the hearing 
of the application.. The trustee seems to have been no more 
insolvent in 1897, when this application was made, than lie 
was long liefore his father's death. There does not seem to 
have been any objection to his taking sole charge of the estate 
at the time of the testator's death in July, 1895, nor does 
any one seem to have thought any application necessary for 
the appointment of trustees in the place of the two who re­
fused to act. The plaintiff, who must have had |>ersonal 
knowledge of this trustee's affairs in order to enable her to 
swear to the allegations in her bill to which I have just re­
ferred, must have known of his financial position. Yet ahe

———
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made no complaint for about two year». More than that, 
one of her grounds of complaint is that this very trustee had 
not before this converted the personal and other property 
into money and wound up the estate. This docs not look like 
distrusting the trustee or considering him as a person not fit 
to lie trusted on account of his financial condition. 1 think 
under the circumstances, after the lapse of time and tile fact 
that no one of the parties interested in this estate supports 
the plaintiff in her application, and considering her own 
conduct in reference to the matter, that her application must 
lie refused with costs, as was done in He Bridgman (13), al­
ready cited. I have already ordered the legacy of Mrs. Mor­
ton to he paid, so that all the debts and legacies are paid. 
The defendant Snowball must have his costs. They will he 
liaid out of the fund and added to the defendant's costs to he 
jiaid by the plaintiff. I will allow to Anderson, the interim 
trustee of the fund, the sum of $50, as compensation to him 
to lie deducted from the fund, anil the balance will be paid 
to Pallin to he paid out in the ordinary course of adminis­
tering the estate.

(IS) 1 Dr. * Km 161.

roiRIKR V. BLANCHARD.
(No 2. Ante, 322.)

fonUmpt—Injunction—Rrcarh—Fonn of motion.

In proceeding for contempt for breach of nn injunct ion order re­
straining the doing of an uct. the pro|>er courue is to move that 
the party in contempt stand committed, notice of the motion 
having boon first personally served ti|sm him. mid not to move 
that he shall shew cause why he shall not stand committed, or 
why an attachment shall not Issue against him.

Order nisi for the defendant to shew cause why an at­
tachment should not issue against him for contempt for 
breach of an injunction order not to remove a steam engine, 
boiler and machinery from certain premises.

On the return of (jie order,
• December 20, 18!)8, .7. Ray Campbell, who appeared to 

shew cause, argued that the motion should have been that

1898.

1898.
Ihcember *1.
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the defendant stand committed, notice of motion having been 
nerved upon the defendant, citing Anyerstein v. Hunt (1).

G. G. Gilbert, Q.C., in support of order.

1808. December 23. Barker, J.:—
On the 20th September last, on an application of the 

plaintiff, an order nisi was taken out returnable at the Oc­
tober sittings calling upon the defendant Blanchard to show 
cause why an attachment should not issue against him for 
contempt in disobeying an injunction order of this Court. 
At the return of the order the defendant appeared and asked 
for further time to answer the affidavits, which application 
was granted, and the matter stood over until the present 
December sittings. The defendant now takes the objection 
that the motion instead of being for an attachment should 
have been for a commitment. I was disposed to think the 
objection too technical to be listened to, especially after time 
to answer the affidavits had been granted without the objec­
tion being raised, but on further consideration I think 1 must 
give effect to this objection. In DanielF» Oh. Pr. (2) the rule 
is laid down thus: “ The remedy, in the event of the breach 
of an injunction or restraining order is by committal and not 
by attachment,” citing Angerstein v. Hunt (1), and Gooch v. 
Marshall (3). In the case from Vesey the Lord Chancellor 
says: “ It is not the practice in this Court for a man to shew 
cause, why he should not stand committed. The motion 
ought to Ik*, that he shall stand committed for breach of the 
injunction; and it ought to Ik* made upon personal service 
upon him that the Court will be moved for that purpose. 
Where the injunction is to do a thing, the course is to 
move for an order that he shall do it by a particular day, or 
stand committed. But this is not to do a thing. The proper 
mode, therefore, will Ik* to serve him with notice that the 
Court will be moved, that he shall stand committed.” The 
practice is laid down in the same way by Smith, Cli. Pr. (4), 
and by Grant (5). I find that in Sayre v. Harris (6), that 
was the form of order taken out. It is safer I think to adhere 
to the practice ns established by these cases. This motion 

(1) 6 Yea. 488. (2; 4th Am. ed. 1683. (8) 8 W. It. 410.
(4) P. 6*23. (A) P. 402. (6) 2 P. A B. 678.
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will lie refused, but without costs. If the plaintiff chooses to 
renew the application he is at liberty to use for the purpose 
any of the affidavits produced by him on this application.

Order refused without costs.
[On the matter coming again before the Court, January 17, 18!*'.», 

the Court being of opinion upon consideration of the facta disclosed 
by affidavit, “ that the said defendant has been guilty of a contempt of 
this Court by a breach of the said injunction, doth order that the said 
defendant do stand committed to the common gaol of the County of 
Gloucester for the said contempt, and that a warrant for such his con­
tempt do issue accordingly, unless the said defendant having fourteen 
days' notice thereof, shall show unto this Court good cause to the 
contrary on the third Tuesday in March next."]

NICHOLSON v. REID.

Fort cloaurr— Juilynunt crrdltor—IHaclaimrr— of bill—Cot!».

Where n judgment creditor having registered a memorial of his judg­
ment is made a party to a suit for the foreeloaure of a mortgage 
given previously by the judgment debtor, disclaims he is not 
entitled to costs on the dismissal of the hill as against him.

Ilill for the foreclosure of .a mortgage upon leasehold 
land and premises in Hestigouehe County, executed by Mar­
shall Reid to the pbiintiff as trustee of the estate of John W. 
Nicholson, deceased, and for the sale of the mortgaged prem­
ises. Subsequently to the making of the mortgage the Bank 
< i Nova -Scotia recorded in the registry office of Hestigouehe 
County a memorial of a judgment obtained by the Bank 
against the mortgagor. The Bank having been made a defen­
dant in the suit disclaimed as follows: “ The defendant 
Bank of Nova Scotia have not and do not claim and never 
had or claimed to have at the time of the commencement of 
this suit, or at any time since any right or interest in any of 
the matters in question in this suit, and they disclaim all 
right, title and interest, legal and equitable, in any of the 
said matters, and they say that if they had been applied to 
bv the plaintiffs before the filing of their bill they, the said 
defendant Bank, would have disclaimed all such right, title 
and interest, and they the said Bank submit that the bill 
ought to Ik1 dismissed as against them with costs.'" The suit

1898.
PolllIKR

Blanchard.

1899.
January 17.
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coming before the Court on motion to take the bill pro 
confessa as against the defendant Marshall Reid for want of 
an ap|>carance the defendant Rank of Nova Scotia appeared 
by

L. A. Currey, Q.C., who asked that the bill be dismissed 
as against the Rank with costs.

J. I). Ilmen, Q.C., for the plaintiff:—Horn v. Kennedy (1) 
is authority that costs will not be allowed.

1899. January 17. Barker, J.:—The bill is dismissed 
as against the defendant Rank of Nova Scotia without costs.

(1) N. B. Eq. Cae. 811.

WINSLOW V. DALLING.

Highway—Dedication—liter—Extinction by owner of toil—Non-user by 
public—Alteration of highway by comminsloners—Compliance with 
Act by commissioner* -Sale of remoral of obstruction—Owmr known 
—Act 59 Viet. c. tl, s. ft.

The right of the public to the use of laud dedicated by the owner as 
n public highway and used by the public is such for a number 
of years, cannot Is* extinguished by act of the owner: nor can 
such right Is* lost by the public by non-user of the highway. 

Highway commissioners altering the course of a highway are held 
to an exact compliance with their statutory authority.

Authority under The Highway Act, 18UU. .r»ft Viet. c. 21. *. 22, to sell 
the work of removing an obstruction u|sm a public road is not 
limited to a case where the owner of the obstruction is unknown.

The facts fully ap|>ear in the judgment of the Court.
Argument was heard January 18, 1899.
.4. /?. Connell, Q.C., for the plaintiff.
.4. ,4. Stockton, Q.C., for the defendant.

1899. March 21. Barker, J.:—
On the first day of November, 1897, the defendant, as 

Commissioner of Highways for District No. 2, in the Parish 
of Northampton, in the County of Carleton, gave public 
notice that on the 4th of that month at 10 a.m., he would 
sell at public auction the work of removing all obstructions 
from the public road and ditches of the road from the eastern 
end of the river bridge to the mouth of the south new bridge-
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road. Within these limits the plaintiff has a steam saw-mill 
which was then and for some time before had been oc­
cupied and operated by one McElroy. It did not appear by 
the notice what the alleged obstructions were, but the evi­
dence shews that they consisted of quantities of lumber from 
this mill and, as was alleged, a small building which had 
been used as an office, and which the defendant contends is 
also an.obêtruction on the public highway. On the 2nd of 
November, 1897, Mr. Justice Von Wart granted an ex parte 
injunction restraining this sale until after the hearing. The 
prihcipal point in dispute is as to the situation of the public 
highway in question. There is no record of it produced, as 
none can be found—there is no evidence to shew that there 
ever was any. Those who took part in its original dedica­
tion or laying out in 1861, whichever it may have been, are, 
I believe, 'ead; at all events they were not produced as wit­
nesses. And of the 28 witnesses who gave evidence at the 
hearing not one was able to give any satisfactory evidence 
na to the boundaries of this road at this point, except pos­
sibly as to the “ Baird posts," so-called, and even that was by 
no means exact. It appears that in 1861 one Sperry Shea 
owned the tract of land through which this piece of road now 
passes. It is in what is known as the village of Grafton, on 
the eastern side of the river opposite Woodstock. At this 
point the road runs north and south. Shea's land was bound­
ed on the north by Kankine’s land and on the west by the 
river and extended castwardly from the river for some dis­
tance. Before 1861, the main highway road for this part of 
the county ran at the foot of the hill some distance back 
from the river, but this having become inconvenient for the 
public accommodation the owners of the front lots, as is 
said, agreed to give 22 feet off the front of these lots for a 
road in lieu of the other, the new or substituted road to lie 
22 feet wide from the top of the river bank, which is somewhat 
high at this point, and much above the ordinary level of the 
river. The second section of the plaintiff's bill contains the 
following allegation as to this part of the case: “ That when 
the Parish of Northampton was first settled the public high­
way through the said parish ran along the side of the hill 
back of the said village of Grafton, and that afterwards the

VOL. I. —41

1899.
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Dallino. 

Barker, J.
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said road being found inconvenient and too far from the 
Hiver Saint John and the ferry landing opposite the said 
town of Woodstock in the said county of Carleton, the owners 
of the land along the front of the river lota, and what has 
since become the village of Grafton aforesaid, gave, as I am 
informed and believe, twenty-two feet off the front of their 
lots and along the bank of the said River Saint John for a 
public road, and that the said new road ran along near the 
edge of the bank and within a few feet thereof, the distance 
thereof varying according to the nature of the ground and 
the course of the river, hut that there is no public record of 
said road.” This allegation is substantially admitted by the 
defendant in his answer, and this admission the plaintiff read 
as a part of his case, except an additional statement made 
by the defendant to the effect that the old road was then 
closed up and that the new one was laid out by the Highway 
Commissioners and a record of it made and filed. The evi­
dence shows that this was in 1801 ; that the old road was 
closed up and its use by the public discontinued, that though 
no record of the new road was ever filed, and there is nothing 
to show that any was ever made, and though it is not very 
dear as a matter of evidence how the new road was laid out 
or by whom, it nevertheless continued to be the only public 
highway in that locality, and was used as such without inter­
ruption for the following ten years down to 1871, and with­
out objection by any one. In August, 18G9, Shea leased a 
lot 60 x 118 feet off his land immediately to the south of the 
Itankine land to Lew is Coombs for 20 years, which he bound­
ed by the main highway on which the lot fronted, In this 
way recognizing this highway as existing at that time. What 
took place in 1871 the plaintiff in the fourth section of his bill 
describes as follows: “ That sometime during the fall of the 
year 1871 the said late Sperry Shea agreed to sell and convey 
to one Frederick H. Hale, a lumberman who now resides at 
Grafton aforesaid, sufficient ground for a steam saw-mill, 
and that as there was not room enough lietwcen the road as 
then used and the said river, the said Shea agreed to move 
the said road further east, which was done and laid out by 
him and the late George H. Hovcy, the then Commissioner 
of Roads for the Parish of Northampton, and the said Frede­
rick II. Hale in that fall put up the frame of his mill on the
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site of the present mill and finished it the following spring, 
and the said Sperry Shea gave him a deed of the land in the 
fall of the same year, which deed bears date the Oth day of 
November, A.D. 1872, and the lands thereby conveyed are 
therein bounded and described as follows, viz.: “A certain 
piece of land situate, lying and being in the Parish of North­
ampton in the County and Province aforesaid, commencing 
at the River St. John on the southerly line of a lot now oc­
cupied by one Jacob Bacon, and near the Northampton steam 
ferry boat landing, and running from the said river easterly 
along the said line until it strikes the main highway road; 
thence following along the main highway road southerly 
twenty-five rods, thence due west by the magnet of 1872 
until it strikes the River St. John; thence along the River 
St. John to the place of beginning.” It is somewhat re­
markable that the plaintiff nowhere in his bill alleges the dis­
tance which this road was shifted, as he says it was, nor does 
he anywhere aver that that part of the road then taken as 
the plaintiff claims for Hale’s use was closed up as a public 
highway or its public use as a highway extinguished, or that 
the right of passage which the public had undoubtedly en­
joyed without hindrance for the previous ten years was then 
ended. Neither docs the conveyance to Hale from Shea 
throw any light on the distance between the hank and the 
highway, which is made the eastern boundary of the Hale lot.

For the purposes of this case, I must take it as admitted 
if not proved that in 18fil the old road was abandoned and a 
new one opened along the bank of the river in its place, 
twenty-two feet in width from the top of the bank, and that 
for the following ten years it was used by the public as a pub­
lic highway—in fact, it seems to have been the only public 
highway in that locality. It is unnecessary to inquire whe­
ther the new road was dedicated bv Shea, the owner of the 
land, or whether it was laid out under the Highway Act by 
the proper authority, though this seems improbable, as the 
width was only 22 feet, whereas the minimum width allowed 
by the Act was 4 rods. The result in either case, so far as 
this suit is concerned, is the same. While the fee in the land 
thus dedicated would remain in Shea, he would hold it sub­
ject to the public right of passage for which it was dedi­
cated, and which the public had by ten years' uninterrupted

1899.
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Barker, J.
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use explicitly accepted. Neither could this public right be 
extinguished without some formal proceeding for that pur­
pose under the Highway Act, or perhaps a resort to the old 
writ of ad quod damnum. In Dawes v. Hawkins (1), Byles, 
J., says: “ It is clear that there can be no dedication of a 
way to the public for a limited time certain or uncertain. 
If dedicated at all it must be dedicated in perpetuity. It 
is also an established maxim, * once a highway always a high­
way.’ For the public cannot release their rights and there 
is no extinctive presumption or prescription. The only 
methods of legally stopping a highway arc either by the old 
writ of ad quod damnum or by proceedings before Magistrates 
under the Statute.”

In Mattock v. Anderson (2), the owner after dedicating a 
strip of land for a public road, made a conveyance of a por­
tion of it, but it was held that as the dedication had been 
made and the road been adopted by the public, the subse­
quent conveyance could not control the prior dedication. 
Robinson, C.J., said that the dedication having been ex­
pressly and deliberately made could not be revoked.

In Ke<j. v. Hunt (3), it was held among other things 
that after a road had once acquired the legal character of a 
highway it was not in the power of the Crown by grant of 
the soil and freehold thereof to a private person to deprive 
the public of their right to use the road.

In Nash v. Olarer (4), it was held that though the plain­
tiff had taken possession of the original road allowance and 
held it for over forty years, the public right was not inter­
fered with and the municipality could take possession and 
open up the road.

It would therefore seem that even if Shea in 1871 con­
tinued to be the owner of all this property, which the evi­
dence shows was not the case, he could not by his own mere 
motion extinguish the public right which had been acquired 
by the previous dedication and ten years’ subsequent user. 
It is necessary therefore to see what official action, if any, 
was taken by the Highway authorities towards making the 
alteration in the road upon which the plaintiff relies, and
(1) 7 Jar N. 8. 262 ; 8 C. B. N..B. 848. (8) 16 Ü. C. C. P. 145.
(2) 4 U. C. Q. B. 481. (4) 24 Or. 219.
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closing up the old road. Mr. Hale, in whose interest the 
change was made, is the only witness produced whose evi­
dence is at all material in this part of the case. He says 
that Shea agreed to give him the necessary land if he would 
build a mill—that there was not sufficient land between the 
river and the highway (by which I understood him to mean 
the travelled part of the road) for a mill and the necessary 
yard room, and he says that Shea in consequence of this 
agreed to put the road back if he would agree to build the 
mill. He says that at that time the road as travelled was 
“ snug out to the bank of the river," and west of the red 
lines which as delineated on the plan attached to the defen­
dant’s answer and used at the hearing, represent the present 
wheel tracks. Hale further says that Shea agreed to have 
the road changed and to get the Road Commissioner to have 
it changed, and give enough room for a mill, and that he did 
so. He further says that George Hovcy was the Commis­
sioner; that he (Hale) was not present when it was laid out; 
but that Shea showed him the bounds of the road as laid out 
by Hovcy; that ho occupied up to these bounds, though he 
could not or did not say where these bounds were, except the 
Baird postB on the eastern side of the road opposite the mill, 
and the posts M and N, which he says now stand a little to 
the west of the road as changed—the posts M and X having 
of course been put there recently. Hale further says that 
after the road had been shifted according to the arrangement 
with Shea, he conveyed to him the piece of land already 
described and mentioned in the deed dated November Oth, 
1872, and which, excepting some small portions sold off by 
Hale, became vested in the plaintiff in August, 1893, and is 
now owned by him. This is really all the evidence of any 
change in the road made by a Commissioner, and it is I 
think altogether insufficient to prove that part of the bill 
which alleges that this change was made by Hovey as a High­
way Commissioner. So far as Hale’s personal knowledge is 
concerned it really amounts to nothing. He never saw Hovey 
there or on the land. Hovey never even pointed oi't to him 
any boundaries or ever placed any. Neither docs it appear 
that Shea ever did anything. It is true he pointed out to 
Hale boundaries which he said Hovey had fixed, but that
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1899. would not avail to prove an official act by Hovey, whatever 
Winslow ',s effect might he as between Hale and Shea. In addition 
dallino. to this, in September, 1870, over two years before the con- 
BarkërTJ. voyance to Hale, Shea had conveyed to R. M. Phillips a lot 

45 x 145, sixty feet to the south of the Coombs’ lot, which 
fronted 15 feet cast of the highway, that would be 37 feet 
from the bank, so a part of this Phillips’ land must also have 
gone with the change. The plaintiff claims that the western 
side of the road, which is the eastern boundary of his lot, is 
where the posts M and N arc, that is about 35 feet from the 
bank, and according to Hale’s evidence the distance at the 
mill would be about the same. This would bring it within 
two feet of the Phillips' line and therefore some 20 feet must 
have been taken off his lot for the new road. The change 
which the plaintiff contends was made in 1871, involves the 
total extinguishment of the original road of 22 feet and a 
donation by the owners of 30 feet off their lots in addition 
to the original 22 feet. There is admittedly no record of 
this alleged alteration in the road—that any such record 
ever existed is a matter of the merest conjecture—there is 
no evidence that Hovey was even a commissioner—in fact 
Jeremiah llragdon said he thought he was not. But if he 
was, as I have already pointed out, there is no evidence of 
one act or thing that he did in reference to this matter. The 
Highway Act of that day required an application to lay out, 
alter, widen or extend any public highway to be made to the 
Commissioners in writing by three or more freeholders—it 
required the location to be fixed by stakes and a written 
statement of the width, marks, bounds and lines of all roads 
laid out, altered, extended or shut up, to be returned to the 
Clerk of the Peace, whose duty it was to enter the same 
within three months In a book to be kept for that purpose. 
And when any alteration was made in a road, the Commis­
sioners were authorized under certain circumstances to dis­
continue the old road and direct it to be stopped up and 
enclosed by the proprietor after which it ceased to be public. 
In Reg. v. Jones (5), Coleridge, J., says: "There is no 
part of the administration of the law by justices acting on

(l) 12 A. A E. 687.
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their own authority in which it is more necessary lor the 
Court to look closely at their proceedings than the stopping 
of highways.” And our Court has in many cases empha­
sised the necessity which exists for an exact compliance with 
the provisions of Highway Acts in order that the action of 
Commissioners thereunder may be valid. Sec Hex v. Sterl­
ing (6); l’erley v. Uibblee (7); Boyington v. Holmes (8); Bas- 
lerach v. Atkinson (9); Oultoii v. Carier (10). In Basterach 
v. Atkinson the Court held that the laying out of a highway 
was altogether invalid where the return did not show the 
boundaries. And in Oullon v. Carier, a return of the Com­
missioners as to closing up a road was held not to deprive the 
public of the use of the road, because it did not recite in 
words that they had found that it was not required for the 
convenience of the inhabitants.

There are no doubt cases where in the absence of public 
records such as the one in question, Courts have felt at 
liberty, to apply the maxim, “ Omnia presumuntur rite acla 
esse.’’ Dickson v. Kearney (11), and Palmalier v. McKib- 
bon (12), may be cited as instances. It is impossible to make 
any such presumption in this case. There is no evidence of 
any one thing having been done by the Commissioner. It 
seems almost certain that he fixed no boundaries as the Act 
requires, and I can scarcely presume that he did when there 
is an almost irresistible inference to the contrary raised by 
the evidence. It is agreed bv all parties that wherever the 
road is it, as changed, was 22 feet wide. I can scarcely as­
sume that the Commissioner laid it out when the statute 
under which he was acting expressly forbade public roads to 
be laid out under it of a less width than 4 rods. Neither 
can I assume that the Commissioner directed the old road 
to be stopped up, and its public character extinguished, 
when there is no allegation in the bill that such is the fact— 
when there is no evidence to sustain any such allegation— 
when the road was not in fact stopped up—end where all 
legitimate inferences from the facts in proof are entirely 
opposed to the idea that such a thing was considered by one 
Commissioner much less three.
(6) Bert. 22. (8) » Kerr. 74. (10) 4 All. 168.
(7) t Kerr, 614. (9) 2 All. 4S9. (11) 14 C»n. 8. C. R. 748.

(12) 21 A. It. 411.

1899.
Winslow 

Dallino. 

Barker, J.
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1899. In Uei y Marquis of Downshire (13), where the defen-
Wimww dent was indicted for obstructing a public road which he 
dalliso. alleged had been closed up, I/ird Chief Justice Denman says: 
Bsrkir g. “ As to the roads generally, they were found by the jury or 

admitted by the defendant’s counsel to have been public; 
that is to say, the two first mentioned to have been public 
footways and the seven last mentioned to have been public 
highways. The burthen, therefore, of showing that they 
ceased to be such, or, in other words, had been legally stopped, 
clearly lay upon the defendant.” So in this case, as the 
plaintiff claims the land which he admits for ten years was 
a public highway, the onus is upon him to show that the 
public right lias been extinguished, or, in other words, that 
the road has been legally stopped. So far as the evidence be­
fore me goes, I have no hesitation in holding that the old 
road of 22 feet, which all parties allege and agree was opened 
along the bank of the river in 1861, has never been legally 
closed up—-in fact there is no allegation in the bill that it 
ever had been. It is true that there is a great amount of 
testimony to the effect that the used part of the road is to-day 
and for some years past has been much further cast than it 
was in 1871 and before that. This evidence, voluminous 
though it is, in reality I think has no direct bearing upon 
the questions raised by this bill. In the first place, it cannot 
be relied on as showing an abandonment of the old road by 
its non-user, for, in addition to the cases I have already cited, 
lleq. v. McGowan (14) is an express authority that the public 
cannot by non-user relinquish their right in a public high­
way. Turner v. liingu'ood Board (15) is to the same effect, 
liven if such an abandonment could be proved by non-user, 
it would be a question by no means easy to determine upon 
the evidence in this case, whether the non-user even to the ex­
tent to which it exists is the result of any intention on the 
part of the public to abandon the old road and use as a mat­
ter of right a new one, said to have been in some way dedi­
cated to their use, or whether it is simply a deviation by the 
public from time to time rendered necessary by the construc­
tion of the mill and other buildings along the bank of the 

(14) 1 P. * B. 191. (15) L. R. 9 Eq. 418.(IS) 4 A. A E. 718.
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river and encroachments of a leas permanent character from 
time to time placed on the highway by those who have used - 
and occupied the mill property. In Dawes v. Haul'ins (16), 
already cited, Erie, C.J., says: “ Then was there any evidence 
of user, from which the jury might reasonably infer a dedi­
cation? The parties who passed intended to use the original 
highway, and probably deviated without knowing it. If they 
knew the true line and deviated by reason of the obstruc­
tion, the user of the line of deviation over the adjoining 
land by reason of a wilful obstruction, is no more the user of a 
highway as of right than the user of a deviation over the 
adjoining land by reason of the highway being foundrous.
I know of no decision and no principle making a distinction 
between a road impassable by nonfeasance, that ia neglect 
of repair, and a road impassable by misfeasance, that is by a 
ditch and a bank wilfully made. But even if the one devia­
tion be a trespass and the other be a justifiable act, still in 
neither case is it the use of a highway as of right, anil there­
fore in neither case would the user alone of a Une of devia­
tion be evidence against the owner of a deviation. If the 
user of a line of deviation is not the user of a highway, then 
the user of such deviation for twenty years would not alter 
the nature of the act; for if the first traveller who preferred 
turning aside to beating down the bank and passing through 
it, did not use a highway, neither did the second or those 
that follow'd, the numlier of passengers being for this pur­
pose immaterial.” For reasons which I shall presently state, 
I do not think that the relief asked for in this suit renders 
the decision of this question of fact at all necessary.

In addition to the sections in the plaintiff's bill to which 
I have called attention, there are two or three others to 
which I must refer. The defendant not only gave the public 
the notice of sale which I have mentioned, but he served the 
plaintiff on the 2nd November, 1897, with the following 
notice: “ To Norman Winslow—You are hereby notified to re­
move the office belonging to the Grafton mill out of the pub­
lic road within three days, otherwise the work of removing 
said office will be sold by public sale on Thursday, 4th inst.

1899.
Winslow

Dalliwo.

(16) 7 Jor. N. 8.16Ï; 8C. B. N. 8. 818.
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1899. Dated November 1st, 1897. I. N. Dal ling, Commissioner 
wimuv of Hoads, Parish Northampton.” In section 12 of the bill 
DuXom it is all ied, and I think it is also proved, that the office 
Barker, J. is situate 15 feet west of the posts M and N, and that it was 

built about the year 1883. It stands within the limits of the 
original road laid out along the bank, being about 21 feet 
from the edge of the bank. Section 13 of the bill alleged 
that it was the defendant's intention to remove this office 
building and to run the road over a |iart of the ground then 
occupied by it, and from there straight on southwards close 
to the south-east corner of the mill, the result of which would 
be to prevent the plaintiff, as he said, from using the mill 
for the purposes for which it was built. The evidence also 
shows that the Trustees of Schools, who own the lot lying 
south of the Phillijis' lot, and between it and Broadway—a 
street running east from the main road—in 1897 with a view 
of fencing in the lot, ran the side lines out westwardly to 
within a few feet of the posts M and N, where they put 
down posts. The conveyance under which these trustees 
claim, though not in evidence, was said to be dated in May, 
1881, and given by Smith and wife, heirs or devisees of Shea, 
who died in 187(1. Hankine also speaks of 1884 being the 
year in which the trustees got possession. Claiming under 
this deed, the trustees in 1897 proceeded to inclose this lot 
as I have mentioned. The plaintiff, in the 17th section of 
his bill, alleges that as an owner of land fronting on this 
highway he has a right of free access to it, and that he is 
hindered and obstructed by these posts. The relief prayed 
for in the bill may for correct reference be divided up and 
numbered as follows:

1. That the defendant be restrained from obstructing 
the highway and committing any nuisance thereupon.

2. That the defendant be restrained from removing the 
office and lumber then upon the premises and from selling 
or attempting to sell the same.

3. That the defendant be restrained from interfering 
with the plaintiff and his tenants in the occupation and en­
joyment of his premises.

4. That the defendant he directed to remove the posts 
and fences and incumbrances placed on the highway.
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5. That defendant be restrained from doing anything 

on such highway to lessen the enjoyment by the plaintiff and 
his tenants of the land in question.

I see nothing whatever in this case to warrant any such 
decree as the plaintiff asks for in the 1, 3, 4, and 5 grounds. 
When this bill was filed the defendant had done nothing be­
yond giving a notice that in the event of certain alleged ob­
structions to the highway not being removed within a speci­
fied period, he would as Commissioner of Highways sell the 
right to remove them at public auction. He had nothing to 
do with placing the [insts down at the front of the School 
lot, and, if he had, such an incumbrance would if anything 
be a public nuisance. The plaintiff does not allege in his 
bill or show by proof that he is in any way im|ieded in the 
use of the highway more than any one else, and to sustain a 
bill in such a case he must suffer some injury or inconveni­
ence over and above that suffered by the public generally. 
And to grant an injunction in the general terms of the 3rd 
and 5th grounds would be meaningless. Speaking of a simi­
lar motion, the Lord Chancellor in Earl of Rip»n v. Hobart 
(17), says: “ What purjiose then could such an injunction 
serve, as the second alternative of the motion describes? It 
would give no information—it would prescribe no rule or 
limits to the defendants, it could not in any manner of way 
lie a guide to them, if it did not ojierale as a snare. It would 
in reality amount to nothing more than a warning that if 
they did anything which they ought not to do, they would be 
punished by the Court; but it would leave to themselves to 
discover what was forbidden and what allowed.” As to the 
second ground there is more difficulty. In the Highway 
Acts, prior to that [utssed in 189(1, under which the de­
fendant was proceeding, the authority to sell the right of 
removing an obstruction to a highway was limited to cases 
where the owner was unknown. Although that restriction 
seems to have been omitted from the Act of 1896, I can 
scarcely think so summary a proceeding to abate a nuisance 
a very appropriate remedy for a case like this where the de­
fendant has himself no very settled idea of the limits of the

1899.

Dallixo. 
Barker, J.

(171 8 M. A K. 178.
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1899. road in question, where the rights both public and private 
""wimlow- are honestly in dispute, and where the defendant’s action 
dillino. involved an interference with the plaintiff’s possession of 

buildings of a permanent character, which had been in the 
use and occupation of him and his predecessors in title for 
very many years without interference or objection from any­
one until at a comparatively recent date. There are ample 
remedies open to the Attorney-General, as representing the 
public, for abating public nuisances of this character and 
settling the disputed rights by decision of a competent tri­
bunal. While I think the defendant might perhaps have 
adopted a wiser and more prudent course and one more likely 
to have settled a long standing cause of trouble, I am not 
prepared to hold that in what he did he exceeded his au­
thority. As to the office building, I have already stated that 
it is legally an obstruction to the original highway of 22 feet 
which all parties agree was laid out along the bank in 1861, 
and which in my opinion, so far as the evidence in this case 
sliows, has never been legally closed up, and therefore re­
mains open to the public. Under these circumstances I can­
not prevent the defendant from adopting such means for its 
removal as the law may give him: Bagshaw v. Buxton Local 
Board of Health (18). At the same time, I have no doubt 
whatever that when Hole and Shea made this arrangement 
it was well understood that Shea was, so far as he could 
do so, giving to the public a road 22 feet wide to the east of 
the existing one, and in substitution for it. In no other way 
could the object of both of them be accomplished. On the 
same day that Shea made the conveyance of this mill site to 
Hale he conveyed to llaird his lot on the opposite side of the 
road, llaird’s western boundary is the highway, and Ilale's 
eastern boundary is also the highway—the road as Shea 
intended it to be therefore lay between those two points. 
Jeremiah llragdon, one of the defendant’s witnesses, said 
that he had lived in the vicinity some 39 years, during which 
period ho hod at times been roadmaster, commisioner, 
councillor, and occupied other public positions, the duties of 
which rendered him familiar with this road and its history. 
He helped build the mill for Hale, worked at the office for

(18) 1 Ch. D. 220.
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Black, and built the sidewalk. He says that this sidewalk 
was built in 1881, and continued in public use down to 1887,' 
when it was carried away by the freshet. It extended from 
below the mill up to Hankine’s, running in front of these 
lots, including the present school lot. He also says that 
before 1881, though tue precise time does not apiiear, the 
owner of these three lots—that is the McElroy, Stewart and 
Phillips lots as marked on the plan—gave 15 feet off the 
front of their lots to widen the road, and the school trustees, 
who then owned a lot in the rear, gave them 15 feet off their 
lot, to be added to the rear. He also says that this sidewalk 
was put down on this 15 feet thus added to the road, and 
that the fences on the front of these lots as they arc to-day 
are where they were placed when the 15 feet were taken off. 
That such an operation should widen the road it is of course 
necessary that the lot from which the 15 feet were taken 
should have abutted on the street. This seems to show that 
when Shea in 1872 conveyed the lot to Baird (the Stewart 
lot on the plan), making its front or western boundary the 
eastern line of the road, that eastern line was 15 feet west 
of the present fence. The present measured distance from 
that fence to the top or edge of the bank is 60 feet; and if 
you add 22 feet, the original width of the road, to the 15 
feet, you reach a point at this particular part of the road 
23 feet east of the top of the bank as the western limit of 
the road and the eastern line of the plaintiff's land as Shea 
understood it. From this, as well as other circumstances, it 
is clear that Shea intended to substitute this new road for the 
old one, and in such a way as to give Hale for his exclusive 
use a strip of land along the bank at least 23 feet wide, in 
which ease the office building would not be an obstruction. 
There arc circumstances which may well lead one to con­
clude that Shea's intention was concurred in by the other 
owners of land, and was acted u|ion by the highway officials 
and the public generally. Without relying too much upon 
tho precise location of the travelled jiart of the road and which 
might, as I have already pointed out, lx- referable as well to 
deviations resulting from encroachments ns the user as of 
right of a road dedicated to the public use, there are facts 
and circumstances from which a dedication by the owners of 
all these lots of a road in front of them as at present fenced

1899.
Winslow 

Dallino. 

Barker, J.
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1899.
Winslow 

Dai.i.ino. 

Barker, J.

[VOL.

may be inferred. The present front fences of these three 
lots (McElroy, Stewart and Phillips) were placed back in 
their present site prior to 1881; the present owners only 
claim to those fences and they gave away 15 feet to widen 
the road. And not only was this sidewalk built along this 
line of fence, but other public work was done on the road. 
The sidewalk is said by Young to have been 30 feet, by Ral­
ston 20 feet, and by Bragdon 24 feet from the front of the 
eastern part of the office—in other words, 45, 47, and 51 feet 
from the edge of the bank—more than twice 22 feet, the 
alleged width of the road. Again, in 1884 or 1885, J. J. 
Hale says the road along these lots was tumpiked and gra­
velled close to the sidewalk, and there is evidence of the 
expenditure of public moneys at various times on this road. 
As to the present school lot, though it remained unfenced 
across the front, I am unable to discover from the evidence 
any indication on the part of the owners at variance with an 
intention to dedicate a road in like manner with the owners 
of the other lots. Mrs. Ilaley (Mr. Shea's widow), who knew 
the lot from 1874 down, and if not the owner certainly had 
the control of it down to 1884, when the trustees got it, says 
she never claimed further west than the Phillips lot, and 
from 1884 down to 1897—a period of 13 years—the only act 
relied on ns indicating any claim west of that line is the 
planting of two or three trees on Arlror Day by the school 
children, who set them out where they pleased and in honor 
of one of their number crowned Queen of the May. Acts such 
as those 1 have mentioned deliberately done by owners of land 
having the authority to dedicate a public highway, and acts 
such ns I have described permitted to be done on the land by 
public officials charged to some extent with the control of the 
public highways, followed by a public user, without objec­
tion and apparently as of right, must he attributed to an 
intention to dedicate. The whole of the user may well l>e 
referred “ to a lawful origin rather than to a series of tres­
passes": Turner v. Walih (19); Reg. v. Inhabitant* of Eatt 
Mark-(it)); Reg. v. Petrie (il). The lumber to which the 
defendant’s notice of sale referred is I presume gone long ago.

(1») 6 App. Cm. OSS. (SO) U Q. B. 877. (2!) 4 E. A B. 7S7.

_
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More than this, the plaintiff is not without remedy if hi» 
lumber is interfered with. It is not usual for this Court 
to interfere in cases of trespass where, as here, there is no 
suggestion or proof that the legal remedy is not entirely 
adequate, or that irreparable loss or mischief would result 
unless the threatened trespass were restrained. While this 
Court might interfere to prevent the removal of a building 
which, though not technically fixed to the soil, is neverthe­
less a structure of a permanent character, it would not do 
so in all cases where the act related merely to personal and 
movable property,—at all events not until the legal right had 
been determined.

Where this newly dedicated road is, or what are its pre­
cise limits, I do not feel called upon to determine. At the 
hearing on two or three occasions I endeavoured to find out 
from the plaintiff's counsel where they claimed them to be, 
but I did not receive a very satisfactory explanation. In his 
answer the defendant claims that the 15 feet given off the 
front of three lots are to be added to the original 22 feet, 
making a rood of 37 feet wide from the top of the bank. The 
sidewalk and tumpiking and much of the other work done on 
the street were all east of this point and outside those limits, 
and the front fences of the properties on the east side of the 
road are now and for some 20 years have been from 20 to 25 
feet to the east of it also.

I think the plaintiff's bill must be dismissed, but under 
tho circumstances, without costs.

1899.

Winslow 

Dallino, 

Barker, J
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1899.
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HUTCHINSON v. BAIRD.

Will-General power of appointment—Intention to cxercloe poirer 
— Direction to Pap Uebta—C. 77, «. ft, C. 8.

A testatrix, having n general power of appointment under the will of 
her father over real and personal estate, by her will directed that 
her debts and funeral expenses should Ik» paid out of her estate. 
After making certain bequests the testatrix proceeded as follows: 
" The real estate of which I am possessed, and the personal 
estate to which I am entitled, came to me under the will of my 
late father, and it is my will that after the payments above pro­
vided for that the residue of my estate, such as came to me un­
der my said father’s will, and all other I may lie entitled to, 
both real, personal and mixed, shall l*e divided between my 
three children." The testatrix had no estate of her own.

Held, that the will operated ns an exercise of the power; the direc­
tion to pay the testatrix’s debts out of her estate being but one 
circumstance to be considered in determining what her intention

SPECIAL CASE.
By his will dated the 30th June, 1847, Peter Reed de­

vised to trustees real estate in trust to pay the net income 
thereof to his daughter Agnes W. Reed, during her life, and 
upon her decease leaving lawful issue he gave the real estate 
to such person or persons, and in such manner as she fliould 
by writing in the nature of her last will and testament ap­
point, and in default of such appoinment, then to her 
right heirs in fee simple. The residue of his estate he directed 
his trustees to convert and invest and to pay the interest upon 
£500 to his daughter Rebecca S. Dishrow during her life, 
and in case of her death without leaving lawful issue, then 
such interest to be thereafter paid to his daughter Agnes W. 
Reed during her life, and at her decease the principal to be 
paid to such person or persons as she might in manner afore­
said appoint, and in default of appointment, then to her 
executors and administrators; in case his daughter Rebecca 
S. Dishrow should die leaving lawful issue, then the said 
principal sum to he paid to such person as she might in 
manner aforesaid appoint, and in default of appointment, 
then to her executors and administrators; to pay the interest 
upon £750 to his daughter Agnes W. Reed during her life.
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and in case of her death without leaving lawful issue, such in- 1899. 
terest to be thereafter paid to his daughter Rebecca S. Die- hotcemi 

brow during her life, and at her decease the principal to be baiud, 

paid to such person or |>ersons as she should by writing in the 
nature of her last will and testament appoint, and in de­
fault of such appointment, to her executors and administra­
tors; in case his daughter Agnes W. Reed should die leaving 
lawful issue, then the said principal sum to be paid to such 
person as she should by writing as aforesaid appoint, and in 
default of such appointment, then to her executors and ad­
ministrators. The will was duly admitted to probate on the 
16th day of August, 1849. Agnes W. Reed subsequently 
married Andrew Baird. By her will dated the 17th day of 
September, 1896, after stating that she intended to dispose 
thereby of all the estate, both real, personal and mixed, that 
she might lie possessed of and entitled to both at law and in 
equity at the time of her decease, she ordered that her just 
debts and funeral ex|>enses be first paid out of her estate.
She then made certain bequests. The will then proceeded as 
follows: “The real estate of which I am |K>ssessed and the 
personal estate to which I am entitled came to nic under 
and by the provisions of the will of my late father Peter 
Heed, and it is my will that after the payments above pro­
vided for, the residue of my estate such as came to me under 
my said father's will, and all other I may be entitled to both 
at law and in equity, both real, personal, and mixed, and 
wheresoever the same may be, shall be divided between my 
three children, Kliza Margaret Baird, Helen V. Baird, and 
James P. Baird, to have and to hold the same in equal parts, 
to them their heirs and assigns forever." These children 
survived the testator. The question was whether the will of 
Agnes W. Baird o|>eratod as an execution of the [rower of 
appointment given to her by the will of Peter Reed.

Argument was heard March 23, 1899.
C. If. Skinner, Q.C., for the trustees of Peter Reed's 

will:—
The question is one of intention to be gathered from the 

will. The testator states that her intention is to dispose of 
her own estate; she orders her debts and funeral expenses to

VOL. I. 42



026 NEW BRUNSWICK EQUITY REPORTS.

1899.
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be paid out of her own estate; she explains that the real and 
]»ersonal estate she is disposing of is that which she possesses 
and is entitled to. As she took no interest in the property of 
Peter Heed under his will except the income of a part of it 
during her life, a disposition of her own estate obviously 
would not include property still subject to the will of 
Peter Reed. See In re Wait (1), where cases are cited by 
counsel that the inference from the use of the word “ my ” is 
that the testator did not intend to use the power. The direction 
to pay the testator’s debts and funeral expenses establishes an 
intention to deal only with her own property. The power of 
appointment was not for the purpose of paying the donee’s 
debts. To hold, therefore, that the power has been validly ex­
ercised would l>e to defeat the limitations accompanying it. It 
is submitted that an intention appears by this will not to 
exercise the power of appointment within the meaning of 
s. 22, c. 77, C. S. In In re Mills (2), occurs the following 
apposite language by Kay, J.: “The intention of a testator 
can only be inferred from the words of his will, and from the 
circumstances which at the time of executing it were known 
to him, and which the Court, putting itself in his place, is 
bound to regard. Here, at the date of the will, the testator 
had no real estate. Ry his will he in general words gives 
‘ all my real and jjersonal estate * Power and property arc 
completely distinct; and if he had at that time any real 
estate it is clear the power would not have been exercised. 
The other principal facts bearing upon the question of his 
intention are these. The will contains a gift out of the bulk 
of the proceeds of his real and personal estate to his wile, 
who was not an object of the power, and a direction out of 
the same fund to pay funeral and testamentary expenses and 
debts, which could not be done out of the property subject 
to the special power. . . ' . All these are indications 
which tend to prove that it was not his intention to exercise 
this special power.”

A. /. Trueman, for the executor of Agnes W. Baird's 
will:—

Under the old law it was necessary to find an intention 
to exercise a power of appointment; there must have been

(1) 80 Ch. D. 620. (8) 84 Ch. D. 186,191.

—
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gome reference either to the power or to the property subject 
to the power. C. 77, C. 8., s. 22, now imposes on those who 
deny the execution of a general power, the burden of proving 
that by the will it was not the testator's intention to exer­
cise it. Before the statute a devise of all “ my ” real estate 
would not pass lands which the testator could only dispose 
of under a power of appointment. The party claiming under 
the will could show that there was no other property which 
could pass, or over which the testator had any disjiosing 
power, and the devise would operate as an appointment under 
the power: Wallop v. Earl of Porlemoulh (3); Slantlen v. 
Stmulrn (4); hut the whole burden of proof was thrown on 
the person setting up that the ]lower had been exercised. In 
the case of a general bequest of personalty lieforc the statute, 
it was held that it would not operate as an execution of a 
power unless the Court was satisfied by the manner in which 
the particular property was referred to that the testator in­
tended to deal with it. A will which would have been on 
execution under the old law can scarcely not be so now. It 
is submitted that not only is there not a contrary intention 
in the will, but that it bears affirmative evidence that the 
testatrix intended to exercise the power. In re Mille (S) 
had to deal with the exercise of a special power of appoint­
ment, while s. 22 relates only to a general power.

1899. March 28. Barker, J.:—
The sole question involved in this s|iecial case is whe­

ther the will of Agnes W. Baird dated September 17th, 1896, 
is an execution of the ]iower of ap|>ointment given her in 
and by the will of her father, the late Peter lteed. As this 
power of appointment is general, the execution by Mrs. 
Bainl, the donee of the |K>wer, of her will disposing of all 
her property as she has done would operate as a complete 
execution of the power unless a contrary intention appears 
by the will: c. 77, C. 8., s. 22. So far from a contrary 
intention appearing by this will, I think there is ample 
affirmative evidence on the face of the will that the testa­
trix intended thereby to disjiose of what she acquired under
8) Sugdan on Powers, 6th ed. p. 916. (4) 9 Yes 589.

(6) 84 Ch. D. 186.

1899.
Hcti'hinsok

Barker, J.
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1899. her father’s will. She had no other property except that, 
hgtch'nion and she declares in her will that the real and personal prop- 

biuio. erty which she is disposing of by her will is that which she 
bmIwTj. received and which came to her under and by the provisions 

of her father’s will.
In A ire;/ v. Bower (6), Lord Halsbury says in reference 

to the section in the Wills Act I have just quoted, that the 
legislature created this perhaps somewhat artificial system 
that a general power of appointment should be treated as the 
property of the testator. And in Bayes v. Cook (7), James, 
L.J., says: “ In fact a general power of appointment really 
confers on the donee of the power the entire beneficial in­
terest in the property subject to the power, and enables him 
to dispose of it as he pleases.”

In Workman v. Petgrave (8), Pearson, J., says: “ It is 
admitted that the testator had no property at Belluton other 
than that over which he had the power of appointment, and 
that therefore, unless he is to be taken to have exercised the 
power (although he has made no reference to it in any part 
of his will) the devise of his estate at Belluton must fail. 
It is plain, according to the settled rule of this Court, that 
under these circumstances the testator must be taken to have 
exercised the power of appointment as regards the Belluton 
estate. I must, therefore, read this gift as indicating, as 
plainly as anything can indicate, that, at the time when he 
made his will, he intended to exercise the power of appoint­
ment given to him by the settlement.” So, in this case, as it 
appears that this property was the only property of which the 
testatrix had any power of disposal, and it was the property 
which she derived under her father’s will, the rule of this 
Court requires that the testatrix must be taken to have ex­
ercised the power of appointment. I have no doubt on the 
authority of these cases—and those cited at the argument 
are to the same effect—that the will of Mrs. Baird is an 
execution of the power of appointment given to her by her 
father’s will.

The only ground which Mr. Skinner was able to suggest 
for a different conclusion is that Mrs. Baird by her will

(6) 11 App. Cm. 168. (7) 14 Ch. D. 68. (8) 80 Ch. D. 617
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directed her debts and personal expenses to be paid out of 
her estate, evincing thereby an intention to deal, with prop­
erty other than that in reference to which she had a power 
of appointment, and therefore an intention not to exercise 
the power. And he relied chiefly on the case of In re Mille 
(9). The power in that case was a special, not a general one, 
and therefore governed by different considerations. The 
donee of the power in that case had no authority to charge 
the property with the payment of debts. The point does 
not arise here, and it is unnecessary to decide it, but I do not 
wish to be considered as concurring in the view that Mrs. 
Baird could not under the power given to her by her father’s 
will charge the property with her debts. But even admitting 
that part of the will to be inoperative, it does not, I think, 
affect the question submitted in this case. Where a testator 
charges his estate with the payment of debts, and a question 
arises whether by his will he has executed a power of ap­
pointment or not, that is only a circumstance to be regarded 
as evidencing an intention one way or the other, and has not 
prevailed in cases of a general power of appointment where 
the testator had no property to dispose of except that which 
he held as donee of the [rower, nor in cases where the power 
was special, but the evidence of an intention to execute it 
was ample notwithstanding the direction for the payment of 
debts and funeral expenses. See Cotrx v. Foster (10); Ferrier 
v. Jay (11); Bailey v. Lloyd (12); In re Teape's Trusts (13).

The question stated in this case I answer in the affirma­
tive, and there will be a declaration accordingly. Costs of all 
parties will be paid out of the fund by the trustees.

(9) 84 Ck. D. 186. (11) L. R. 10 Kq. 560.
(10) 1 J. A H. 80. (19) 6 Russ. 880.

(18) L. R. 16 Eq. 418.

1899.

Hutchinson

Marker, J.
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JONES v. BREWER.

Upeclflc performance—Agreement to give chattel mortgage.

Specific performance will he decreed of an agreement to give a bill of 
aale upon axcertained furniture sold and delivered upon credit in 
reliance upon such agreement.

Demurrer to bill by the defendant Brewer.

The facts are fully stated in the judgment of the Court.

Argument was heard March 21, 1899.

IF. B. Wallace, and 0. II. V. Belyea, in support of de­
murrer:—

The plaintiff's case falls within the rule that a Court of 
Equity will not decree specific performance of an agreement 
relating to chattels where there is a remedy at law. It can­
not be contended that there is not a remedy at law because 
of Brewer’s insolvency. To hold that in such a case a ground 
for equitable relief exists would be practically destructive of 
the limits of the Court’s jurisdiction. The remedy at law 
is an action for damages against Brewer for breach of con­
tract. As by contract between the parties a price has been 
put upon the chattels that circumstance will be treated as 
a conclusive admission that relief can be bad by money pay­
ment: Dowling v. Beljemann (1). The Court is unable to 
grant relief by specific performance as Brewer is out of the 
jurisdiction, and no other relief can be granted, as the bill 
does not ask the Court to vest the property in the chattels 
in plaintiff except by the execution by Brewer of the bill of 
sale. The plaintiff cannot put his rights higher than an 
ordinary creditor. On delivery of the chattels there was no 
agreement that the property should not pass until bill of 
sale was given. Brewer could therefore vest a good title in 
Dunlop. The bill is demurrable as it discloses that the suit 
is premature. The agreement is shown to be that the bill of 
sale was to secure the payment of a promissory note, and the 
note was not due at the commencement of the suit. Dunlop 
has a registered title to the chattels by bill of sale, and also 

(l) 2 J. A H. 544.
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title by possession. Any title that the plaintiff has in the 
chattels is an equitable one, and therefore cannot prevail 
against Dunlop’s legal title in the absence of an allegation of 
fraudulent possession. No relief consequently can be granted 
against Dunlop, and he should not have been made a party 
to the suit. See Moffatt v. Coulson (8); Tidey v. Craib (3). 
A further ground of multifariousness is that the bill does 
not pray for relief against Dunlop. It merely seeks specific 
performance of Brewer’s agreement, and that bill of sale to 
Dunlop be set aside. See Busby v. Bank of Montreal (4).

0. 0. Buel, contra:—
The plaintiff is not seeking specific performance of an 

agreement for the sale or purchase of chattels, but the specific 
performance of an agreement to give a chattel mortgage. 
This distinction takes the case out of the rule that specific 
performance will not be decreed of an agreement relating 
to chattels. Cases are of common occurrence in which speci­
fic performance of an agreement to execute a mortgage has 
been declared: Ashton v. Corriyan (5); Hermann v. Hodges 
(6). In Taylor v. Eckersley (7), specific performance was de­
creed of an agreement to execute a bill of sale of personal 
chattels. The existence of a common law remedy is not 
accepted by the Court of Equity as a hard and fast rule to 
exclude its jurisdiction: Ryan v. Lockhart (8); Beech v. 
Ford (9); Cogent v. Gibson (10); Attorney-General v. Mid- 
Kent Railway Co. (11). Here the plaintiff’s common law 
remedy would be a mockery. Brewer is insolvent and out 
of the jurisdiction. The cases decide that a plaintiff will 
not be left to his common law remedy of damages where its 
beneficial effect depends upon the personal responsibility 
of the defendant: Dolorel v. Rothschild (12); Clark v. Flint 
(13). The objection that the bill is multifarious cannot 
stand. No relief can be given unless the rights of the plain­
tiff and Dunlop are pronounced upon. That Dunlop is inter-
ested in only a portion of the relief prayed for does not

(3) 19 ü. C. Q. B. 841. (8) 1 Pug. 185.
(8) 4 0. R. 696. (9) 7 Hare. 208.
(4) N. B. Eq. Cm. 63. (10) 38 Beav. 557.
(5) L. R. 18 Eq. 76. (11) L. R. 8 Ch. 104.
(6) L. R. 16 Eq. 18. (12) 1 8. A 8. 599.
(7) 3 Ch. D. 803. (18) 82 Pick. 338.

1899.

Rukwbb
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render the hill multifarious: Campbell v. Madcap (14); 
Went Midland Railway Co. v. Nixon (15). Nor is the bill 
objectionable for misjoinder. By the demurrer Dunlop is 
admitted to have taken a bill of sale of the chattels with 
notice of the agreement between the plaintiff and Brewer. 
The plaintiff is therefore entitled to make Dunlop a party to 
the suit for the purpose of setting aside his bill of sale and 
obtaining whatever other relief as against him may be neces­
sary. See Potter v. Sanders (16); Daniels v. Ilavison (17); 
Clark v. Flint (18); Ifolmes v. Powell (19); Denison v. Ful­
ler (20). The objection of misjoinder cannot he raised by 
a defendant on behalf of a co-defendant not a party to the 
demurrer: Roberts v. Roberts (H); Dnniell Ch. Pr. (22).

Wallace, in reply.

1899. March 28. Barker, J.:—
This is a demurrer to the bill by the defendant Brewer. 

The bill was filed for a specific performance by Brewer of a 
verbal agreement made by him and the plaintiff, to give the 
plaintiff a mortgage on certain furniture. I had no doubt on 
the hearing that the demurrer must be overruled, but I de­
sired to look more closely at the bill in reference to one of the 
points raised. The grounds of demurrer are (1) want of 
equity, and (2) multifariousness.

The facts alleged in the bill and admitted by the de­
murrer are as follows: The defendant Brewer being desirous 
of opening a private boarding house applied to the plaintiff, 
who is a dealer in furniture, for the purchase of an amount 
of house furniture. After some negotiation it was agreed by 
them as follows, that the plaintiff would let the defendant 
Brewer have a certain amount of furniture; that he would 
buy for him a certain amount of crockeryware which he also 
required, and a certain amount of table linen and other 
articles of a similar kind, which he also required in fitting up 
his house. The value of the furniture supplied by the plain­
tiff was $827.36; the table linen account was $110.06, and the

(14) 1 M.4C 603. (17) 17 Vos. «33. (20) 10 Or. 4V6.
(15) 1 H. A M. 176. (16) 22 Pick. 281. (21) 2 Phil). 531.
(16) 6 Hare, 1. (IV) 6 DeO. MAO.372. (22) 4th Am. «1.337 n.
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crockeryware account was $104.59, the three sums amount­
ing to $1,042.01. The defendant Brewer made no cash pay­
ment, but as a part of this arrangement agreed with the 
plaintiff that he would give his promissory note for the whole 
sum and a chattel mortgage upon the goods thus furnished 
him and his other household furniture then in the house 
occupied by him on King Square, to secure the payment of 
the note and renewals. The note was to be made payable in 
three months, but it was to be renewed from time to time 
on certain specified payments being made, so that the whole 
debt would be paid off in about two years. This agreement 
was made on or about the 28th of April, 1898. The goods were 
purchased and supplied by the plaintiff, as I have stated, 
during the month of May, 1898. A complete schedule of 
all the goods to be included in the mortgage was made with 
Brewer's assistance. He gave the promissory note for 
$1,042.01, dated May 15th, 1898, at three months. About 
that time, at Brewer’s request, the plaintiff agreed to take 
the mortgage only on the chattels he himself supplied to 
him. Brewer employed his own solicitor to prepare the 
security, and he applied to the plaintiff and obtained from 
him the schedule of the chattels. The mortgage was pré­
parai, approved of by the plaintiff, and the solicitor finally 
appointed July 25th, 1898, as the time when it would bo 
ready for execution, and on that day at noon Brewer was to 
have attended at his solicitor's office to execute it. On that 
day, but earlier than the hour named, Brewer went to the 
office and told his solicitor that he hail already given a mort­
gage on all this property to Dunlop (the other defendant), 
and that he would only give the plaintiff a mortgage subject 
to this one to Dunlop. The mortgage to Dunlop is dated 
July 21st, 1898, filed the same day, and professes to have 
been given to secure $480, payable with interest by instal­
ments covering a period of 18 months. The bill also states 
that the defendant Dunlop had taken possession of all these 
chattels, that Brewer had no property, that he had since 
this suit was commenced absconded for the purpose of avoid­
ing his creditors, and that he is wholly unable to pay the 
promissory note or any part of it. Take these facts, admitted 
as they are for the purpose of this demurrer, and a grosser 
fraud on this plaintiff can scarcely be imagined; and if this

1899.

Bkswiui. 

Barker, J.
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1809. Court is as powerless to afford the plaintiff any useful remedy 
joeil against Brewer himself as his counsel contends, I should 

Bbbwbu. think it had outlived much of its usefulness. He takes the
BarkerN position in the first place that this Court could never enforce

an agreement of this kind relating to chattels, and that the 
plaintiff had an adequate remedy at law. A legal remedy 
against a debtor who has absconded in order to avoid pay­
ment of his creditors, who has no property, and wholly un­
able to pay the debt in whole or in part, can scarcely be 
regarded as a very adequate or useful remedy. Itolroyd v. 
Marshall (23), is a direct authority against the defen­
dant. Lord Westbury, in that case, says: “ A con­
tract for valuable consideration, by which it is agreed to 
make a present transfer of property, passes at once the bene­
ficial interest, provided the contract is one of which a Court 
of Equity will decree specific performance.” After saying 
that this principle applies as well to contracts in reference 
to chattels as to real estate, he gives the following illustra­
tion: “A contract for the sale of goods, as for example of 
five hundred chests of tea, is not a contract which would be 
specifically performed.” Why? Xot, as the defendant here 
contends, because it is a contract relating tq chattels, but, 
as Lord Westbury says, “ because it does not relate to any 
chests of tea in particular. He goes on, “ but a contract to 
sell live hundred chests of the |>artieular kind of tea which is 
now in my warehouse in Gloucester, is a contract relating to 
specific property, and which would be specifically performed. 
The buyer may maintain a suit in equity for the delivery of 
a specific chattel when it is the subject of a contract and for 
an injunction (if necessary) to restrain the seller from de­
livering it to any other person.” In the same case, as every 
lawyer knows, the Lord Chancellor shows that when a vendor 
agrees for a valuable consideration to sell, or a mortgagor to 
mortgage property, either real or personal, of which he is 
not then possessed, this Court will compel him to perform 
his contract the instant property answering the description 
of that in the contract comes into his possession—that is of 
course always supposing that the contract is in other respects

(23) 10 H. L. C. 191.
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such an one as the Court will direct to be specifically per- 1899. 
formed—that is that it is a fair contract—completed be- i«n 
tween the parties for a good consideration and so on. At the mu-v-m. 
hearing I cited the case of Clark v. Scottish Imperial Insur- luiker, j. 
ance Co. (24)as altogether opposed to the view which was 
being advocated on the defendant's behalf. I desire to quote 
a short passage from the judgment of the present Chief Jus- 
tice of Canada in that case, reported at page 710: “ It is 
sometimes said by text writers that specific performance of 
an agreement as to chattels will not be decreed, but that liar- 
ties will be left to seek a remedy at law in respect of the 
breach of a contract relating to such property. This, how­
ever, is incorrect as regards specific and ascertained chattels, 
as is explained by Lord Westbury in Ilolroyd v. Marshall, and 
the rule as to such property as the schooner in question 
here is what I have already propounded”—that is that the 
agreement to mortgage created an equitable lien on the speci­
fic chattel to which the agreement referred.

In this case the chattels were ascertained. They were 
the goods sold to the defendant, scheduled under his direc­
tion, and in reference to which there could be no doubt.

Vice-Chancellor Wickens in Ashton v. Corrigan (25), 
decreed specific performance of an agreement to give a mort­
gage on leasehold premises though the mortgage contained 
an absolute power of sale. Lord Selbome in Hermann v.
Hodges (26), did the same. In Taglor v. Eckersley (27), the 
agreement, which was a verbal one, related to furniture, and 
the Court found no difficulty in granting an injunction and 
placing the property in the hands of a receiver. I have no 
doubt whatever that as Brewer as part of his agreement with 
this plaintiff for the delivery of these goods agreed to secure 
the payment of the purchase money by a mortgage upon 
them, he will be compelled to carry out his contract. What 
may be the form of the decree which this Court will make— 
whether it will be to order the execution of the mortgage, 
or to sell the property and pay the plaintiff from the pro­
ceeds, is a matter of procedure. Another ground of demurrer 
was that the plaintiff’s equitable title would not prevail

(24) 4 Can. 8. C. R. 193. (86) L. R. 16 Eq. 18.
(26) L. R. 18 Eq. 76. (27) 2 Oh. D. 302.
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against Dunlop’s legal title derived by his registered mort­
gage, although he may have had notice and knowledge of 
the agreement between the plaintiff and Brewer when he 
took hia mortgage. On this point I express no opinion, for 
I think Brewer has no such interest a& entitles him to raise 
any such point. His rights in the property are the same 
whether the plaintiff’s lien has priority over that of Dunlop 
or not. When that matter comes up, as I suppose it will, on 
Dunlop’s answer, it will require consideration.

The plaintiff’s bill by the prayer asks that the mort­
gage to Dunlop “ so far as the same interferes with and is 
inconsistent with the specific performance of the said agree­
ment between the plaintiff and Brewer be set aside and 
ordered to stand null and void as against the plaintiff.” This 
language is perhaps not very appropriate for the relief which 
the plaintiff wants and to which the facta of the case when 
proved entitle him; that is a declaration as against Dunlop, 
that the plaintiff’s equitable lien is entitled to priority over 
the mortgage to Dunlop, with the necessary directions to 
render that declaration effective. I cannot hold the bill 
multifarious on this demurrer if the relief which the plain­
tiff no doubt intended to ask for, which practically he has 
asked for, and to which he is entitled, if he is entitled to any, 
is such as to render the bill free from all objection, because 
that relief is properly asked for by a bill against both these 
defendants.

I think this demurrer must be overruled with costs. The 
defendant Brewer will have leave to answer in 20 days from 
settling the minutes of this order on payment of the costs.
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SCHOFIELD v. VASSIE.

IPM — Com tract ion— Gift of income to trueteet for maintenance and 
education of children—Income payable to father.

A testator by hie will gave his estate to trustees in trust to pay over the 
net income to the support, maintenance and education of the child­
ren of his son until the youngest should attain the age of twenty- 
one years. Home of the children were of age, and the others were 
minors. The father was able to support, maintain and educate the 
children.

Held, that so much of the income as would be necessary should be paid 
to the father while he was under an obligation to support, maintain 
and educate the children, and did so, until the youngest child be­
came of age.

Special case to determine whether William Vassic, 
executor and co-trustee with the plaintiff of the residuary 
estate of John Vassie, deceased, is entitled to be paid the 
income therefrom while he supports, maintains and educates 
his children, and until the youngest of his children conies 
of age.

By his will dated the 87th of March, 1896, John Vassie 
devised and bequeathed the residue of his estate and effects 
real and personal unto William Vassie his son and George 
A. Schofield upon trust for conversion and investment of 
the proceeds, and “to pay over the net income, interests, 
dividends and profits arising from the said residuary estate 
to the support, maintenance and education of the child or 
children of my said son William Vassie, and the issue of such 
of his child or children who may have predeceased me, so 
that such issue shall only have the share or shares their de­
ceased parent or parents would if living have had, until the 
youngest of the surviving children of the said William Vas- 
sie shall attain the age of twenty-one years or, if a girl, shall 
attain that age or marry, and as soon as the youngest of the 
surviving children of the said William Vassie shall attain the 
age of twenty-one years, or being a girl shall attain that age 
or marry, then to convey, assign, transfer and set over to the 
said child or children of the said William Vassie then sur-- 
viving, and the issue then living of his child or children 
then deceased, the whole of my said residuary estate abso­
lutely in equal shares, but so that the issue of hie deceased

1899.
April 18.
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child or children shall only take the share or shares their de- 
" ceased parent or parents if living would have taken.” The 
testator died on the 8th of October, 1898, leaving him sur­
viving his son, the said William Vassie, and four children 
of his son, viz., Johan Mary, of the age of twenty-one years 
and upwards, spinster; Jane Cockburn, of the age of twenty- 
one years and upwards, spinster; William, of the age of about 
fourteen years, and Charlotte, of the age of about twelve 
years. All of the said children live with their father, and 
are supported, maintained and educated by him. At the 
hearing it was admitted by counsel that the net annual in­
come of the residuary estate, about $3,000, is not more than 
sufficient for the suitable supjiort, maintenance and educa­
tion of the children, having regard to their position in life.

Argument was heard April 4, 1899.
A. I. Trueman, for the plaintiff:—
It is submitted that the trust to pay over the income to 

the support, maintenance and education of the children is 
not operative while the father is able to Bupport, maintain 
and educate them. Otherwise the gift is for the father’s 
benefit. The income is to accumulate and follow the prin­
cipal.

The following cases were cited: Webb Kelly (1);
S oames v. 3farlin (2); In re Parker(3); I Bunn (4);
Lucknow v. Brown (5); Carr v. Living (6); In re Booth (7).

A. 0. Earle, Q.C., and II. U. Pickett, for the father 
and children:—

The gift is to the father, and takes place regardless of 
his ability to support, maintain and educate his children.

1899. April 18. Barker, J.:—
My decision upon this special case has reference solely 

to existing circumstances, which 'ire these: Mr. Vassie and 
his four children, who lwnefit under the residuary clause of 
the testator’s will, all live together at St. John as one family;

(4) 16 Ch D. «7.
(6) 12 Jar. 1017.
(6) 28 Be.v. 644.

(7) [1894] 2 Ch. 282.

(1) 9 Kim. 469. 
(9| 10 Sim. 987. 
(8) 16 Ch. D. 44.
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the father furnishing the children with their appropriate sup­
port, maintenance and education. Should the father by 
reason of the marriage of his daughters or in other way be 
relieved from the obligation of furnishing any child with 
maintenance, or should lie for any reason cease to furnish it, 
a new set of circumstances would arise the effect of which 
it will be time enough to discuss when it actually arises. 
Whether it would alter the distribution of the fund or not is 
a question which does not arise here and upon which I ex­
press no opinion. It was conceded by counsel for all parties 
—and I quite concur in their view—that the whole net in­
come derivable from the residuary estate is not more than 
sufficient for the suitable support, maintenance and educa­
tion of these four children, and therefore no inquiry on that 
]>cint is necessary.

It is clear that the testator by his will did give the net 
income of the residuary estate as a fund or sum of money 
to be paid for the support, maintenance and education of 
tl o child or children of his son the defendant William Vas- 
eie, until by the .happening of the event mentioned in the 
will, the corpus of the fund should become divisible among 
the children. The trustees are to pay over the net income 
to the support, maintenance and education of the children, 
until the youngest child shall attain the age of 21 years, or, 
if a girl, shall attain that age or marry. I have no doubt 
that all the children whether minors or not, have a right to 
participate in this fund: Booth v. Booth (8). Then comes the 
question to whom is the fund to be paid, and if it is payable 
to William Vassie the father, is he entitled to it quite irrespec­
tive of his own ability to support and educate his children 
without having recourse to this fund. I have no doubt that 
the father as the natural guardian of his children and the 
person upon whom rests the obligation of providing them 
with suitable support and education, always has the right to 
apply for an allowance out of their property when he shows 
that he is himself unable to provide it: Itaeelock v. I/nrs- 
lock (9). The instrument creating the fund may have placed 
it in the discretion of the trustees to say what portion of it
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should be used for the purpose, or whether any of it shall 
be used. In such cases it is the rule of this Court not to 
interfere with such discretion when it has been exercised 
bona fide: Gisborne v. Gisborne (10). But where there is 
not merely a power but an absolute trust created for the 
maintenance and education of the children, irrespective alto­
gether of the father’s ability, the father so long as he is 
under an obligation to furnish the maintenance and educa­
tion and does furnish it, has a right to have so much of the 
trust fund as is necessary for the purpose paid over to him. 
In llïison v. Turner (11), Jessel, M.R., says: “ When you 
have a trust to apply the whole of the income whether it is 
‘ for the maintenance ’ or ‘ towards the maintenance," that 
is a compulsory trust, and you can take the whole income 
either for one purpose or the other.” The trust here is that 
the net income lie paid over for the purpose I have men­
tioned until the youngest child comes of age or, if a girl, 
conies of age or marries. As I read this will, the testator 
intended that the fund should all go to the father of these 
children for their maintenance and education to enable him 
to discharge the obligation under which he is in this respect, 
and that his own ability to maintain and educate them is not 
involved in the case at all. See Leach v. Leach (18); Living 
v. Carr (13).

There will be a declaration that the defendant William 
Vassie, so long as he shall remain liable to furnish and shall 
furnish the said children with sup|>ort, maintenance and 
education suitable to their position and prospects, is entitled 
to be paid the net income, interests, dividends and profits 
arising from the residuary estate of the testator until the 
said Charlotte Vassie shall marry or attain the age of twenty- 
one years.

The costs of all parties to come out of the income.
(10) 2 App. Cas. 800. (12) 18 Sim. SOI.
(11) 22 Ch. D. 621. (18) 28 Bear. 644 ; 88 Beav. 474.
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ATKINSON v. BOÜKUEOIS. 1899-

Debtor and creditor—Preference—Fradulent conveyance—Stat. 13 Elit. c. 5

An insolvent debtor being in expectation that his property would be 
seized under execution conveyed to his father, who had a know­
ledge of his son’s insolvency, land previously conveyed by the 
father to the son in consideration of the son's lanid to sup|s»rt 
and maintain him and his wife for their lives. After the convey­
ance to the father he conveyed the land to the son’s wife in con­
sideration of her paying off a mortgage uiam the land and agree­
ing to support the father and his wife.

Heldt that the conveyance from the son to the father, having been 
made bona fide and for valuable consideration, and not for the 
pur|H>se of retaining a la-netit to the son, was good within the 
statute III MHz. c. though made for the purpose of preferring 
the father as against other creditors.

The fact8 fully appear in the judgment of the Court.
Argument was heard March 28, 18ÎM).
W. H. Vhandler, for the plaintiff:—
The statute of 13 Eliz. c. 5, declares to he utterly void, 

all covinous conveyances, gifts or alienations of lands or 
goods whereby creditors are hindered, delayed or defrauded 
of their just rights unless made on good consideration, bona 
fide and without notice of such covin. A conveyance will 
not be upheld if defective in either of these particulars. It 
is not enough that the conveyance is for a valuable or even an 
adequate consideration. It must he bona fide. See Twyne's 
Case (1); French v. French (2); Neale v. Pay (:t); Maunder 
Mahomed Catum Sherazee v. Meerza Ally Mahomed Khan (4).
In Cadogan v. Kennel! (5), Lord Mansfield says: “ The sta­
tute does not militate against any transaction bona fidet 
and where there is no imagination of fraud; and so is the 
common law. Hut if the transaction he not bona fide, the 
circumstance of its being done for a valuable considera­
tion will not alone take it out of the statute. I have known 
several cases where |»ersons have given a fair and full price 
for goods, and where the possession was actually changed;

(1) 8 Co. 81 b. (») 88 L. J. Ch. 45.
[*) 0 DeO. M. <t O. 95. (4) 8 Moo. P. C. 90.

(6) Cowp. 484.
VOL. I. N.n.x.n. — 43
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yet, being done for the purpose of defeating creditors, 
the transaction has been held fraudulent, and there­
fore void.” The conveyance here from the son to the 
father was made with the knowledge and connivance of the 
latter to defeat the former’s creditors. The moving con­
sideration in the minds of both parties was to place the prop­
erty out of the reach of creditors. See Bolt v. Smith (6). 
The fraudulent and collusive character of the transaction is 
disclosed by the immediate reconveyance of the property by 
the father to the son’s wife. The two deeds are part of the 
same transaction, and their true nature is illustrated by each 
other. The conveyance to the father would be bad as having 
liecn made with a fraudulent intent. By the deed from the 
father to the son's wife the whole transaction is shown to be 
merely a cloak for retaining the property in the son. Sec 
Harman v. Richard» (7); Ex parte (lames (8); Cortetl v. Rait- 
cliffe (8); Holmes v. Penney (10); Slater v. Dudley (11). There 
was no change of possession, and no alteration of the posi­
tion of the parties. This has ever been regarded as evidence 
of fraud: Edwards v. Darken (12); Bennett v. Musyrore (13). 
The deed from the father to the son is not supported by 
valuable consideration. The only consideration set up is a 
liability of the defendant son on the bond. But the bond 
was satisfied by the other obligors, and no liability remained 
outstanding against the son to the father. The answer docs 
not set up that the father was a purchaser without notice, as 
required by the statute, and the rule of pleading that the 
defence, want of notice, must be distinctly pleaded : Phillips 
v. Phillips (14). If the bill is dismissed it should be without 
costs as the circumstances justified an investigation: Jack 
V. (Ireig (15).

A. A. Stockton, Q.C., for the defendants:—
The original conveyance from the father to the son was 

made in consideration of the son’s bond to maintain and 
siipjiort the father, and therefore while the property re­
mained in the son’s hands it was subject to a lien in the

(6) 11 Beav. 611, 616.
(7) 10 Hare. 81.
(8) 11 Ch. D. 814.
(9) 14 Moo. F. C. Ill, 196.

(10) 8 K. * J. 90.

(11) 18 Pick. 378. 
(11) 1 T. R. 587. 
(18) 1 Yes Sr. 61. 
(14) 8 G iff. 300. 
(16) 17 Gr. 6.
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father's favor: Cunningham v. Moore (16); Water» v. Water» 
(17). By the conveyance back to the father the son was 
merely restoring to the father his own property. The father 
certainly cannot be regarded as a volunteer, but as a creditor 
of the son. Under the statute of Elizabeth a debtor may 
prefer one creditor as against another, though the debtor is 
insolvent to his own knowledge and the knowledge of the 
preferred creditor, provided it is done in good faith, and is 
not a contrivance for the benefit of the debtor. The intent 
of the statute is not to provide equal distribution of the 
estate of a debtor among his creditors. See Middleton v. 
Pollock (18); Ex parle Games (19); In re Johnson (20); Mul- 
cahy v. Archibald (21). The conveyance will also be upheld 
though made for the express pur|H>sc of defeating the execu­
tion of another creditor: Alton v. Harrison (22); Dalglish v. 
McCarthy (23). While inadequacy of consideration does not 
per se prove fraud, the presence of valuable consideration in 
a conveyance renders the case of those who contest it one of 
great difficulty: In re Johnson (24). In Harman v. Richards 
(25), Turner, V.C., says: “ It remains to be considered whe­
ther the settlement which was thus made for valuable con­
sideration was also made bona fide, for a deed, though made 
for valuable consideration, may l>c affected by mala fides. 
Hut those who undertake to impeach for mala fides a deed 
which has l>ccn executed for valuable consideration, have, I 
think, a task of great difficulty to discharge.” In order to 
create a fraudulent intent under the statute there must be 
such an intent in the mind of the grantee as well as in the 
mind of the grantor: IIepburn v. Park (26); Drown v. Sweet 
(27). Tho relationship of the parties is only of importance 
when suspicious circumstances are present: ll’oif on Fraudu­
lent Conveyances (28). If the transaction here is considered 
to be an agreement between the parties that the son was to

(16) Ann, 116.
(17) ants, 167.
(18) 1 Ch. D. 104.
(18) 12 Oh. D. 814.
(20) 20 Oh. D. 889.
(21) 28 Can 8. C. R. 828.

(88) 8. 2l;\

(22) L. R. 4 Oh. 622. 
(28) 12 Or. 678.
(24) 20 Ch. D. 889.
(25) 10 Ran, 61.
(26) 6 O. R. 472.
(27) 7 A. R. 725.
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convey to his father, and the father to the son’s wife in con­
sideration of her undertaking to maintain ami support the 
father it is good. See Vol. 12, Kill. ('as. 354, where it is 
said thilt a conveyance on condition that the grantee should 
support certain mem Iters of the grantor’s family is not 
voluntary.

Chandlerf in reply. *

1899. April 18. Barker, J.:—
The bill in this case was filed for the purpose of setting 

aside two conveyances—one from the defendants to one Pla­
cide F. Bourgeois, dated September 21st, 1892, the other 
from Placide K. Bourgeois to the female defendant Delphine 
Bourgeois, dated October 17th, 1893—on the ground that 
they are fraudulent under the statute of Klizabeth as having 
been made with intent to defeat, hinder, delay and defraud 
the plaintiIf and other creditors of the defendant Maurice 
Bourgeois.

The hill alleges that the plaintiff on the 19th of January, 
1897, purchased at sheriff's sale the interest of the defendant 
Maurice Bourgeois in the land in question, and that his con­
veyance from the sheriff was registered on the 28th of Janu­
ary, 1897. And the hill prays for a declaration that the two 
deeds first mentioned are a cloud upon his title, and that they 
be removed from the registry. The only question raised lieforo 
me was whether these» two deeds were fraudulent as claimed; 
and I shall therefore deal only with this one point.

The evidence shows that Placide F. Bourgeois had three 
sons and two daughters living in 1883, and finding himself 
ami wife getting too old for work, concluded to do a very 
common hut not a very wise thing—that is, to convey his 
projierty to his sons on an agreement by them to maintain 
him and his wife during their lives. Accordingly, he did 
convey a lot of land to each of his sons. The conveyance to 
the defendant Maurice, one of the sons, is dated April 25th, 
1883; the conveyances to the other two sons, Tranquil and 
Francois, arc not in evidence, hut they were made shortly 
before or about that time. Admittedly the only considera­
tion for those conveyances was a bond or agreement dated 
April 25th, 1883, given by the three sons to their father and 
mother, and which bond is us follows:
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“ Know nil men by these presents, that we Maurice P. 
Bourgeois, Tranquil P. Bourgeois, and Francois P. Bour­
geois of the Parish of St. Mary’s in the County of Kent and 
Province of New Brunswick (Farmer). We are held and 
firmly hound unto Placide F. Bourgeois and Ann (hie wife) 
of the Parish of St. Mary’s, in the County of Kent and Prov­
ince aforesaid, in the penal sum of three hundred dollars 
lawful money of Canada, to lie paid to the said Placide F. 
Bourgeois and Ann his wife or their certain attorney, ex­
ecutors, administrators or assigns as a yearly payment for 
their lifetime for such payment well and truly to be made, 
wo bind ourselves, our heirs, executors, administrators firmly 
by these presents. Sealed with our seal and dated this twenty- 
fifth day of April in the year of our Lord one thousand eight 
hundred and eighty-three. The condition of this obligation 
is such that if the above bounden Maurice P. Bourgeois, 
Tranquil P. Bourgeois, and Francois P. Bourgeois do and 
shall for their parts keep the said Placide F. Bourgeois and 
Ann his wife for their life time, and them to be keep in 
clothing and l>oarded and with lodgment as they may re­
quire to have, and also to keep their two daughters Emile 
and Delphine Bourgeois as long as they juay be willing to 
stay until they may l>e married, then this obligation to be 
void, otherwise to remain in full force, virtue and effect.
“ Signed, Healed and deliv-\ Maurice P. Bourgeois,[LS.]

'•,d in tliepreaence of I T ui| p Bourgeoisie.]
Joseph Berimrd, I 1 .

Justice of the Pence.) Francois P.Bourgeois,[L.S.]"

This honil was duly acknowledged on the day of its date 
and recorded in the registry of Kent County on the 15th day 
of December, 1887. On the lttth of December, 1887, the 
defendants mortgaged the lot to James Mcl-cun for $100 and 
interest, and on the 6th of May, 1891, they made a second 
mortgage to Judge Landry to secure the sum of $600 and 
interest. On the 31st October, 1895, Judge Landry took an 
assignment of the Mclx>an mortgage upon which there seem 
to have been due at that time $14.35. On the 21st of Septem­
ber, 1892, the defendants conveyed the lot hack to Placide, 
the father, and on the 17th of October, 1893, he conveyed it 
to the defendant Delphine. The expressed consideration in

1899.

BolfROKOIM. 

Barker, J.



646 NEW BRUNSWICK EQUITY REPORTS.

1899.

Atkinson 
BouKOkOis. 

Barker, J.

[VOL.

the conveyance to Placide is $1,300, and in that to Delphine 
it is $500. Appended to the conveyance to Placide and 
registered with !t is a memorandum in the following words: 
“ I, Maurice P. Bourgeois do hereby certify that aforegoing 
deed is given to pay and satisfy the amount of a bond of 
maintenance given by me to Placide F. Bourgeois and wife 
on the 25th day of April, A.D. 1883, and duly registered in 
Libro 0. No. 2, Folio 24, and numbered 18028 therein the 
15th day of December, A.D. 1887.

Maurice P. Bourgeois.”

This conveyance and memorandum were duly regis­
tered September 23rd, 1892, two days after they were ex­
ecuted, but the conveyance from Pla< ide to Delphine, which 
is dated October 17th, 1893, was not registered until Oc­
tober 7th, 1895. The defendant Maurice Bourgeois was en­
gaged in trading in a small way, and lie became indebted to 
the plaintiff and others in a sum which he was altogether 
unable to pay. A fire took place on his premises in the 
summer of 1892, which destroyed his barn and some stock 
and farming utensils. Judgments for small amounts were 
obtained against him, and as a result of the fire and sales 
under these judgments all his property was swept away, 
except this lot of land in question. The insurance on the 
stock—some $425—went to Judge Landry, who held a mort­
gage on it for advances. There is no doubt therefore that 
when Maurice conveyed the land back to his father he w'as 
insolvent and had no other property left. I have no doubt 
that Placide, the father, was himself well aware of this when 
he asked for and received the conveyance back. The evi­
dence also shows that during the nine years which elapsed 
from the giving of the bond up to the transfer of the prop­
erty back to the father in 1892, the defendant Maurice con­
tributed nothing whatever to the support or maintenance 
of his father, although he had been applied to for that pur­
pose. It is useless to discuss the various cases cited as to 
the construction and application of the Statute of Elizabeth. 
The question becomes a question simply of fact. The con­
veyance may have defeated creditors, it generally docs; it 
may have l>een made by a person altogether insolvent, it 
generally is; it may have transferred all or substantially all
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the debtor’s property, that is generally the case and the trans­
feree may have known all this at the time, as in most cases 
he does; but notwithstanding all this, if the conveyance is 
bona fide and for a valuable consideration and there is no 
benefit directly or indirectly retained by the debtor for him­
self, the transfer is perfectly good. I need only cite Mul- 
cahy v. Archibald (29), decided in 1898, as an authority for 
what I have stated. It is I think impossible to treat the con­
veyance from Maurice to his father as a voluntary deed. It 
is unnecessary for the purpose of this case to decide whether or 
not Placide had a lien on the land for the support and main­
tenance secured to him by the bond, a proposition for which 
the case of Cunningham v. Moore (30) was cited, and to which 
I may add a later case in Ontario—Ward v. Wilbur (31). For 
if no such lien existed, Maurice’s bond was outstanding and 
his release from further liability on that bond was a valuable 
consideration I think for the conveyance. The property 
which was free when Maurice got it from his father was being 
returned heavily encumbered and after the lapse of nine 
years, during which these old people had received nothing 
from it, and in satisfaction of an outstanding legal obliga­
tion, the amount of which was uncertain at that time, lie- 
cause it was impossible to know how long these old people 
would live. We know now that they had lived over six years, 
and if Maurice's liability on the bond is placed at only $100 a 
year, ho has already escajied the payment of a sum which 
with the amount due on the mortgages is probably as much as 
the premises are worth or would realise at a sale. See Baler v. 
The Trusts, etc., Co. (32). If the lien existed as Mr. Stockton 
contended, the plaintiff as a purchaser at a sheriff’s sale would 
take subject to it and his title would in no way be clouded 
by the conveyances of which he complains. I do not, how­
ever, rest my judgment on that ground. The transfer from 
Maurice to Placide was made and completed by registry be­
fore the plaintiff had acquired any rights in the land by rea­
son of his judgment. I have already pointed out that it was 
made for a valuable consideration, and I can see no reason 
for supposing that it was not made bona fide. So far from

(29) 28 Can. 8. C. R. 623. (31) 25 A. R. 202.
(30) Ant*, 116. (32) 29 O. R. 436.
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1899. there lieing anything in this transaction for which Maurice 
ATmiNM» ought to lie condemned, it seems to me that for handing 

bocbuso». laick the ]>ro|>crty to Ilia father under the circumstances he 
e*rk#r7 J. is rather to be commended. I can find nothing in the evi­

dence to support the notion that any benefit, direct or in­
direct, was intended to be secured to Maurice. The only 
circumstance suggested is the fact that Placide afterwards 
conveyed the property to Maurice’s wife. When this con­
veyance was delivered the evidence does not show, but it is 
proved that Delphine, the wife, agreed to take care of these 
old people as ]>art of the consideration for the conveyance, 
and also to pay off the balance due on the mortgages. It 
also appears that for a good portion of this time she has 
actually supported them, and that she has made a conditional 
payment of $ti<) to Judge Landry on account of this mort­
gage—that if her title to the property proved to be good 
the $ti() was to be credited on the mortgage, otherwise it was 
to be returned. As to the defendant Maurice, he has been 
absent from the Province for the greater portion of the time 
since his stock was sold out, trying to earn a living else­
where. In my view the evidence altogether fails in showing 
that this transaction was in any way fainted with bad faith, 
or intended in any way as a cloak to the defendant. The 
conveyance from Maurice to Placide is in my opinion per­
fectly good and valid, and in that case it is immaterial whe­
ther he gave the property to Delphine or what he did with 
it. I think the plaintiffs cannot succeed, and the bill will 
therefore be dismissed. Mr. Chandler contended that in no 
event should the defendants get their costs, and he cited 
some authorities to show that costs were not given when the 
circumstances were of so suspicious a character as to warrant 
investigation though the bill was eventually dismissed. I do 
not think any such principle applies to this case. It may 
be quite true that the plaintiff was misled by Maurice Bour­
geois’ statement to him in 1891 upon which he gave him 
credit, but that has nothing to do with this suit. Before 
commencing these proceedings the plaintiff knew all about 
this bond, and that the transfer of the property back to 
Placide was in discharge of this liond, for the record showed 
these facts, and the plaintiff sets them out in Ilia bill. And
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when lie saw by the records that this bond was dated at the 
same time as the original conveyance from Placide to 
Maurice he might fairly have assumed that the transaction 
was precisely what it is shown to have been. If the plain­
tiff under these circumstances chooses to try the experiment 
of a suit 1 do not sec why lie should escape [laying the de­
fendants’ costs if the experiment fails.

The hill will he dismissed with costs.

McPUEltSON v. GLASIKH.

Costs—Construction of statute—C. 1/9 C. 8.—Act 60 Ytol. 0. Z>.

The provision in the table of fee* of the Supreme Court In Eullity, 
C. lilt, C. 8., thnt for services not then-in provided for, the fees 
nn- to Is- those allowed on the Common Law aide of the 
Hupn-nte Court, applies to the table of fees in the Supreme 
Court Act, UO Viet. e. 24.

Application hy the plaintiff to review the Clerk's taxa­
tion of costs. The facts sufficiently appear in the judgment 
of the Court.

Argument was heard May 2, 1899.
C. E. Duffy, for the plaintiff.
F. 81. John liliss, for the defendant.

1899. May 12. Barker, J.:—
The Clerk in this case taxed a fee of $.ri for instructing 

counsel aa allowed at law by 60 Viet. c. 24, instead of the 
fee provided by c. 119 of Con. Stat. In the table of fees 
contained in the latter chapter it is provided thus: “ For 
all other services, the like fees aa are allowed to attorneys on 
the Common Law side of the Supreme Court.” And in the 
scale of feea provided for the Common Lew side of the Court 
and contained in c. 119, there is no fee of $5 as allowed 
by the Clerk. The plaintiff contends that the provision I 
have just quoted, “ For all other services,” etc., means that 
for those services the fees there allowed can only be taxed, 
and that when the scale of fees for the Common Law side of 
the Court was enacted in 1897 hy 60 Viet. c. 24, it did not
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alter the lees taxable in Equity under the general provisions 
I have quoted. The Clerk allowed the fee of $5, being of 
opinion that he was bound by the scale of fees contained in 
the Act of 1897. I think he was right in doing so. I cannot 
agree in thinking that the words “ For all other services,” 
etc., arc to be read as though the word “now” were introduced 
so as to make the sentence read “ For all other services as 
are now allowed,” etc. Neither do I think that the fees arc 
to be taxed as though in the Equity table of fees had been 
incorporated instead of the general provision I have quoted, 
all the fees and services to which that provision relates. 
Neither course was adopted, and we have simply to apply 
the provision to the case in hand. A statute is supposed 
always to be speaking, and when the Clerk was called upon 
to tax these costs he was directed to allow such fees under 
this provision a» are allowed, which means as were allowed 
at the time of taxation, and not as were allowed some years 
ago.

The application to review is refused.
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d|Kiu the basis of the value of his 
services in his own business or profes­
sion. What fees he should receive de- 
pends upon the particular circumstances 
of the case. The exjiert or professional 
man. who has lieen selected as arbitra­
tor, liera use the matters in controversy 
are such as his s|ieclal training and 
education enable him the more intelli­
gently to determine, is not to lie rated 
the same as one who has no exceptional 
qualification. In determining as to the 
reasonableness of his fees, regard must 
also lie had to the nature ami imp iri- 
anee of the question in dispute, the 
amount of money Involved, and the 
time necessarily occupied. Where 
arbitrators charged for each of their 
services $25 a day, for 21 days 
4% hours each, a review Judge ml need 
the charge to $20 per day of (I hours 
each. In rr Sutton and Jewett Arbi­
tration ......................................................... 5US

ASSETS Admission of — legacy—Day­
men! of other legacies..............335
See Lboacy.
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ASSIGNMENT Creditors' tlevd—Anti­
cipating judgment creditor — 
Validity ot’ deed—Filing deed— 
Hills of Sale Act, 50 Viet. c. 5— 
llevocation of deed—Suit to set 
deed aside—Trustee not appear­
ing— Inquiry as to interests of
creditors ................................. 1-2
See Creditors’ Deed, 1.

-----Creditors' deed—Deed unregistered
—Judgmcul creditor — Writ of 
execution—Memorial of judgment 
— Priorities — Resulting trust —
Validity ...................................83
See Creditors' Deed, 2.

---- Insurance—Life policy—Consent of
hcneficiury ............................. 401
See Insurance, 2.

---- Insurance — Life policy — Wager
policy—Fraud—Suit to set policy
aside—Relief as to assignee. .4t»0 
Sec Insurance, 1.

ATTORNEY-GENERAL - breach of
Iiuty by Public Officers—Fra me of Suit
— IUII — Atnendnunt — Information.] A 
suit to restrain publie officers from 
the commission of wrongful acts in 
breach of public trust, and which in­
juriously affect the public ns a who'e. 
should lie on belinlf of all the public and 
by information by the Attorney-General 
cr relatione. A bill may be turned into 
nn information by the Attorney-General 
by amendment upon his consent being 
obtained. Rogers r. Trustees ok 
School District No. 2 of Bathurst. 
 

AUCTION -Stifling competition—Agree­
ment Illegality ............217, 400
tier Illegality.
Sw Registry Laws, 2.

BANK SHARES Absolute sale -Re­
demption — Evidence to modify
terms of sale .......................... 181
See Mortgage. 12.

BILL -Amendment—Costs ....113, 130 
See Costs, 1.
See Disclaimer, 1.

---- Attorney-General — Information —
Amendment ............................ 200
See Attorney-General.

---- Death of plaintiff—Dismissal of bill
—Costs........................................ 67
See Costs. 4.

— Demurrer after amendment........ 81
See Demurrer, 1.

BILL-Con tin ued.
---- Demurrer—Res judicata .............. 17

See Res Judicata.
---- Disclaimer.

See Disclaimer.
1 ---- Dismissal of.

See Dismissal of Bill.
---- Leave to tile ..................................513

See Practice—Bill.
---- Motion to take, pro confessa—Clerk’s

certificate—Service .................508
See Practice—Clerk's Ckrtifi-

- .Multifariousness....................72, 538
See Multifarioubness.

Parties — Suit by administratrix — 
Joinder of husband—Amendment...............
Sec Legacy.

---- Pleading—Conclusion of law......... 17
Sec Pleading.

— Pleading—Fraudulent conveyance— 
Suit to set aside—Allegations in
bill ...............................
See Fraudulent Conveyance, 2.

---- Recitals—Costs—Act 53 Viet. c. 4,
s. 22............................................1H
See Costs, 2.

BILLS OF SALE ACT -Creditors' 
deed—Assignment of personalty—
Filing di*ed ............................ 122
See Creditors' Deed, 1 . 

CLERK'S CERTIFICATE Motion to 
take bill pro auifesso—Service of
certificate ................................ 608
See Practice—Clerk's Certifi-

COM MISSION Receiver..................37
See Receiver.

---- Trustee ...........................................527
See Trustee, 2.

CONFLICT OF LAWS Admbiilru- 
tUm- Xeir II run Kir irk and Maine Assets - 
Creditors in both Countries—Expense of 
Administration suit in Xew Brunswick— 
Conflict of Lairs.] A |ierson, deceased, 
died domiciled in this Province, leaving 
lN-rsonal property here and in Maine. 
Administration of the estate was taken 
out in both countries by the same person. 
The proceeds of the Maine property were 
brought by the administratrix to this 
Province. The deceased was indebted to 
creditors in 1>oth countries. An admin­
istration suit was brought in this Pro­
vince against the administratrix by the
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CONFLICT OF LAWS— Continued.
New Brunswick creditor». By « decree 
of the Miiine Probate Court the Maine 
assets were ordered to he distributed 
niimng the ereditors of the deceased In 
iteeordnnee with the provisions of n 
Maine statute. The effect would la* that 
the Maine creditor» would he paid their 
share of the whole estate without contri­
buting to tlie costs of the idministration 
suit in this Province. Held, that the 
costs of the administration suit could 
not is* charged against the Maine assets, 
and that their distribution must lie n 
accordance with the Maine law. XVau­
ne* r. (ilBERHON ........................................... ... .1*5

CONTEMPT -Injunction Breach —
Form of motion ........................003
See Injunction, 1.

CONVERSION OF REAL ESTATE
— Realty forming partnership
assets...............................................16-
N«r Partnership, 1Î.

COSTS /ft// — Amendment — Supreme 
Court in Equity Art, 1HUU (5.t Viet. c. ft. 
h. too. | The costs of an application by 
plaintiffs, who were in no default, for 
leave to amend their bill to introduce 
facts which occurred after the com­
mencement of the suit, ordered to tie 
costs in the cause. Halifax Ban kino 
Co. v. Smith .............................................lib

2. nui PMuwiMry gwi/ili
Supreme Court in Equity Art, 1HU0 (5.1 
Viet. r. 4>, *. il. | Where a bill in a fore­
closure suit was of unusual length from 
the insertion of newUess recitals and 
repetitions contrary to the provisions of 
the Supreme Court in Equity Act, 1H!»I 
IM Viet. c. 41, s. 22. tin- Clerk was 
directed to tax the cost» of the bill on 
the basis of twelve folios. Barxaby r. 
Munroe ........................................................... IH

3. ----- Co un net Fee on Hearing—Rctirt-
tiniit of •/infyc after llrarhiq—Alloeatur by 
I afferent Judge--r,n Viet. e. I*. *. 3—Inter­
locutory Injunction—Defendant Innueernn- 
fully Dpponlng Motion—DinnolulUm Order 
Silent an to Contn— Contn in the Caune— 
Application for time to Find, Annirrr or 
lh mur — Contn of .4 ppliratIon — Judge'n 
Order— Construction. 1 A suit was heard 
hefore one of the Judges of the Supreme 
Court. Before judgment on np|ienl re­
versing his decree was delivered he 
retired from office. After the Judgment 
on apiMNil a counsel fee on the hearing

COSTS Continued.
was allowed by one of the Judges to the 
successful party: reliance for his author­
ity was placed upon section 3, 38 X'lct. 
c. 14. Held, that there was power to 
allow the fee without the Act. A 
suit was brought for an injun tion 
and other relief, and application was 
made f.ir an Interlocutory injunction. 
The defendant op|N>sed the motion, 
which was refused with costs. Ou 
apisail the motion was allowed. At the 
hearing of the suit a decree was made in 
plaintiff's favor. On appeal the decree 
was reversed, the bill was dismissed with 
costs, and the injunction order dissolved. 
Held, that the defendant was entitle I 
to the costs of op|Mising the interlocutory 
application us costs in the cause. De 
fendant moved to have bill dismi^sèJ 
for want of prosecution. Before judg­
ment was given refusing the motion, 
the defendant was served with the bill. 
As it would lie unnecessary to answer 
if his motion were allowed, defendant 
obtained time by Judge's order until after 
judgment on the motion was given in 
which to answer. The order directed 
the costs of application to be costs in the 
cause. The suit proceeding to hearing, 
defendant was successful. Held, that 
he was entitled to the costs of his 
application for time to answer, as 
costs in the cause in accordance with 
the order. New Brunswick Railww 
Co. ANii Brown r. Kelly....................ira;

4. ----- Death of Plaintiff-DlnmUml of
lUII—Snprtmc Court in Equity Act. I Hint (.If
I id. e. ||, *. M.I Where, on ............. tii
of a sole plaintiff, the Court on the 
application of the defendant, orders that 
the legal representatives revive the suit, 
or. in default, that the bill stand dis­
missed, such dismissal will Is* without 
«■oats. Lb Blanc r. Smith..................... 37

5. ----- Equity Tabh—C. 119, V. H.—Ap­
plication of Supreme Court Art. no Viet. c. 
if—Count ruction of Statute.\ The provi­
sion in the table of f«*es of the Supreme 
Court in Equity, C. 11U, C. S., that for 
services not therein provide for. the fees 
are to lie those allowed on the Common 
Law side of the Supreme Court, applies 
to the table of fees in Supreme Court 
x-1. 00 \ let, c. 24. Ilohn i" i

1 * ............................................................................'ii '

6. ----- Offer to nuffrr Judgment—More
than one Offer—Amount Recovered lenn than
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COSTS -Continued.
Fiml Offer—Supreme Court in Equity Act, 
im (5.1 Viet. c. 4). m. 130.\ Where two 
offers to suffer judgment were made at 
different dates, and the plaintiff re­
covered a stun less than the first offer, 
he was allowed costs of suit up to the 
date of the second offer. The defendant 
may make more than one offer to suffer 
judgment. Barclay r. McAvity (No.

........................................................................ 60 ;
7. ----- Offer to suffer Judgment -Mor

thon one Issue in Controversy Plaint ft 
uuens(liny on one Issue—Amount Recovered ! 
Iiss thon Offer- Supreme Court in F quit /
A et, ttm <5.1 Viet. e. 41, ». 130. | Where an 
offer to suffer judgment was not accepted 
in a suit involving several issues, and the 
plaintiff succeeded upon but one issue 
entitling him to damages less than the j 
amount of the offer, he was allowed 
costs of whole suit up to the date of the 
offer. Barclay r. McAvity (No. 3). 14(i

8. -----Security for Coate—Plaintiff Real
illut out of tha Jurisdiction—Plaintiff u 
.ludgmint Creditor of the Ilefindant. | 
Where a person resident out of the • 
jurisdiction, having obtained a judgment 
in the Supreme Court for « large amount, 
which was de feat «si by a bill of sale 
given by the judgment debtor, brought a 
suit to have the bill of sale set aside as
a fraudulent preference, lie was required 
to give security for the costs of the 
judgment debtor made a party to the 
suit. Thibavdbau r. 8c«jtt................ 500
0.----- Trust— Wrongful Appropriation of

Trust Property for Purposes of Trustee's 
Oim Business—(Itmeral Assignment by Trus­
tai—Following Trust Property-Refusal of 
Co-Trustee to Join Suit—Costs.] C. 
wrongfully appropriated merchandise in 
his possession as one of the trustees of 
P.’s estate for the purpose* of his own 
business. Subsequently it came into the 
hands of the defendants under a general 
assignment to them by C. for the Is-nefit 
of his creditors. A suit having been 
brought by the plaintiff, as one of P.’s 
trustees, against ('. and the defendants, 
for the recovery of any assets of the 1*. 
estate in their hands, the defendants 
offered to give up the merchandise to 1 lie 
plaintiff if lie could identify it. This 
«•mild not Is* done, nor could Its value Is* 
determined by the plaintiff or the de­
fendants until an enquiry was made by a 
referee of the Court. Held, that the de­
fendant trustees were not liable for the

COSTS Continued.
costs of the suit. Where a trustee re­
fusing to join with his co-trustee in a suit 
for the recovery of trust property was 
made a defendant to the suit, costs 
thereby incurred were not allowed 
against him. Belyea, Trvstek of the 
Estate of Daniel L. Patton, Dej
i eased t. Conroy, et at........................~7
---- Administrator — Foreclosure suit —

Joinder — Disclaimer— Dismissal
of bill ........................................ 04
See Parties, 1.

---- Administration suit — New Bruns­
wick and Maine assets—Creditors 
in both countries—Condict of
Laws .......................................... <15
See Conflict of Laws.

---- Administration suit — Trustee — In­
solvency — Removal — Appoint­
ment of receiver—Dismissal of
bill ............................................ 001
Hee Trustee, 4.

- — Amendment—Bill .........................115
See Costs, 1.

---- Amendment—BUI—Answer and dis­
claimer to whole bill...............131)
See Disclaimer, 1.

---- Answer unnecessary—Vexatious de­
fence—Partition suit...............154
See Partition, 1.

---- Arbitration — Fees of arbitrators--
Réduction by review judge.. .608 
See Arbitration, 1.

— Disclaimer—Answer and disclaimer 
to whole bill—Amendment of bill
........................................................13»
See Disclaimer, 1.

---- - Disclaimer—Foreclosure suit — Join­
der of administrator................04
Sir Parties, 1.

---- Disclaimer — Inquiry l>efore com­
mencement of suit — Equivocal
reply.......................................... 100
Sir Disclaimer, 4.

---- Dismissal of bill—Death of plain­
tiff ...............................................57
See Costs, 4.

— Dismissal of bill—Foreclosure suit— 
Joinder of administrator— Fallu"e
to disclaim ................................ V4
See Parties, 1.

---- Dismissal of bill—Fraud—Pleading.
....................................................400
See Insurance, 1.
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Dismissal of bill—Foreclosure suit— 

.Iiulgmviit creditor—Disclaimer.. 
...................................................0i»7
Sir 1 Mhci.aimwk, 2.

---- Dismissal of bill—Specific Perform­
ance—Parol agreement — Conflict
of evidence..............................
Nrc Specific Performance, 1. 

---- Dismissal of bill — Trustee — Insol­
vency—Removal—Receiver . .001 
8vc Trustee, 4.

---- Fraud—Pleading—Failun* to prove.
................................................... 400
flee Insurance, 1.

-----Injunction — Interlocutory applica­
tion— IMsiuissal of bill .......... 13b
Nee Costs, u.

— Parties—Forccloaure suit—Joinder of
administrator—IMamissul of bill.

Her Parties, 1.
Parties — Foreclosure suit — Judg­

ment creditor — I Msehiimer—1 Ms-
missal of bill ..................*... .007
Nir Disclaim eh. 2.

Parties—Trustee refusing to join in 

Sir Costs, U.
— Partition suit — Answer—Vexatious

defence ......................................134
Nrr Partition, 1.

Heeti tient ion—Mistake Subsequent 
purchaser— Notice of mistake—
Relief...........................................,'CtS
Nrr Mistake. 1.

-----Redemption suit ...................314. 435
Nit Mortoaqe, S. 11.

—— Security for costs..........................505
Nrr Costs, S.

-----Set-off—Solicitor’s lien...................450
Nr#» Set-off.

-— Special ease .................................... 427
Nit Moktoaoe, 0.

-----Specific iierformance— Parol agree­
ment—Conflict of evidence—Dis-
missal of Mil..............................86®
Nit Specific Performance, 1.

— Supreme Court Act. 00 Viet. c. 24 -
Table of fees—Application to c.
110 C. S. N. H........................... 010
Nrr Costs, 5.

——Time to answer—Motion pending to
dismiss bill .................................150
Nrr Costs, 3.

COSTS t'ontlnmd.
— Trustee—Refusing to join in suit..

....................................................227
Nrr Costs, 0.

Trustee—Removal ...................... 423
n#t Trustee, 3.

— Trustee — Removal — Insolvency — 
Appointment of receiver—Dis­
missal of Dill .......................... 001
Nrr Trustee, 4.

— Vexitlous defence—Answer unneces­
sary—Partition suit ...............154
Nrr Partition, 1.

COUNSEL FEE Hearing—Retirement 
of Judge after hearing — Alloca­
tur by different judge—Art 5s
Viet. c. 14, s. 3.......................130
Nit Costs, 3.

CUSTODY OF INFANT . . .142, 2i«
Nrr Infant, 2, 3.

CREDITORS’ DEED Aaaignmrnt for 
llenrflt of Créditant— Anticipating Judy- 
ount Cmtltor — Filing Amtlynnu nt — The 
IHIIa of Nulr Art, /MU tSti Vic., c. 5)— 
Untiltion of Credit or a' herd—Expiration 
of Nllpulattd Tinte - Communication of 
herd to Cndllorn—Cirdltor Acting upim It 
-Foirer to Rerokc—Nult to Net Herd A ni dr 

—Tranter Sol Appearing— Inquiry an to 
Inleirntn of Crrdilora. | A voluntary 
assignment in good faith by a debtor for 
the • lieiietit of his creditors is valid 
though it defeats the expected judgment 
of a particular emlitor. (Jumr, whether 
an assignment of gisais and chattels for 
the Is netit of creditors is within The 
Bills of Sale Act, 1808 (56 Vic., < A 
trust deed for the Is-netit of creditors is 
irrevocable if it lias ls*en communicated 
to a creilitor, and acted upon by him so 
as to alter Ids position, though he has 
not executed it. Whether a emlitor may 
execute or accede to a creditors’ di*ed 
after the expiration of the stipulated 
time for its execution depends ii|k>ii the 
circumstances of each case. A suit was 
brought by a judgment emlitor to set 
aside a trust deed for the benefit' of 
creditors, or to subject it to a charge in 
his favour, and for other relief at the 
ex|H-nse of the trust property. The 
trustee and the debtor were the only de­
fendants, and the former allowed the bill 
to Is* taken against him pro confeam. It 
did not appear whether any of the 
creditors had acted ii|sm the trust deed 
liefore the plaintiff issued execution upon
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CREDITORS' DEED Con tin util.
Iiis judgment. Held, Unit if they luid, 
their rights should he protected; and tin 
inquiry was directed to that end. 
Whitman v. The Union Hank of Hall-fax, 10 
Cnn. S. C. It. 410, commented on
Douglas r. Sanbom..............................122

2.---- Deed Unreolsleird - Kiyisteird
Judgment—Execution—Priority — Hesultiny
Trimt mint a hied Ui Creditors' Deed- 
Validity—Memorials and Execution* .let, e. 
17, **. 9, IK. C. S. V. H.—Registry Ait. e. 
7h s. 4, c. 8. X. It. | A memorial of 
judgment when registered, or a writ of 
execution when tiled with the sheriff, 
only affects such interest in land as the 
debtor then has, mid therefore does not 
IHistpone the title of a trustee thereto 
under a creditors' deed previously ex­
ecuted by a number of the creditors, 
though not registered. A resulting trust 
in favour of the debtor, after all his 
creditors have been paid in full, contain­
ed in a creditors’ deed does not render it 
fraudulent and void, Property, including 
a lot of land, was conveyed by A. to B. 
by deed in trust for the former’s credi­
tors. The deed was executed by some of 
the creditors and was then registered. 
It was subsequently discovered that the 
certificate of acknowledgment was de­
fective, and a new certificate was en­
dorsed on the deed. Between the date of 
registration and the indorsement of the 
second certificate a creditor obtained and 
registered a judgment against the debtor, 
and seized the land under a writ of fi. 
fa. A sale of the land being advertised 
by the sheriff, the trustee filed a bill 
praying for a declaration of his title, 
and, as consequential relief, for an in­
junction. Held, that the trustee’s title to 
the land was not displaced by either the 
registered judgment or the writ of execu­
tion, and that lie was entitled to the 
declaration prayed for. semble, that be­
fore a sale of the land by either party 
took place the right to sell should not lie 
in doubt so as to prejudice the sale. 
Trueman r. Woodworth ..................... S3

CREDITORS' SUIT -Fraudulent con­
veyance — Setting aside — Bill — 
Pleading—Necessity for execution
................................................................... l

Nee Fraudulent Conveyance 
DAMAGE—Prescriptive right to do— 

Acquiescence—Delay—Estoppel..
171

DEATH —Plaintiff—Bevivor—Dismissal
of bill—Costs ........................... 57
See Costs, 4.

DEBTOR AND CREDITOR.
See Creditors’ Deed.
Her Fraudulent Conveyance. 

DEED — Estate. — Provision Inconsistent 
irith Estate Granted by Pirmises and 
Habendum—(‘(instruction.] Land was con­
veyed by A. and wife by deed for the 
expressed consideration of £25 to their 
daughter and her husband and " their 
heirs forever, and to them only.” "To 
have and to hold to them and their heirs 
only, to their sole use and lienefit and 
behoof forever. And lie it remembered 
that the said (grantees t shall not sell, 
grant nor bargain the said lot of land nor 
any part or isirtion thereof, but that it 
shall be kept to the true Intent and 
meaning of within." Held, that the 
grantees took an estate in fin* simple.
Ah earn r. Ahearn, et al..................... 53

2.---- Estate — Pun-haser for Value —
Priorities—Interest of Von dor—Quit Claim 
Iked.} .Where the owner of the fee 
simple grants, bargains, sells, assigns, 
and conveys, all his interest in land, to 
have and to hold I lie same unto the pur­
chaser. his heirs and assigns, the con­
veyance is not a deed of quit claim, but 
transfers to the purchaser all the interest 
of the grantor sufficient to sustain a
claim of purchase for value. Kino r. 
Keith ............................................................ 538
---- Agreement to maintain vendor—

Heath of vendee—Performance of 
agreement by plaintiff at request 
of vendee's widow—Interest of 
vendee’s infant in premises- -
Lien .......................................... 107
Nee Lien, 2.

---- Agreement to maintain vendor-
Lien—Specific performance . .110 
Nee Lien, 1.

JLAY — Nuisance — Driving dam — 
Overflow of river—Damage to
riparian owner.........................171
Nee Estoppel.

---- Suit by administrator—Lapse of

Nee Administrator.
DEMURRER Hill-Amendment ] A de­
fendant who has answered a bill cannot 
demur to it after its amendment ii|ion a 
ground of demurrer to which the bill was 
originally open. Wiley r. Waite, et al. ......... .................................81Nee Estoppel.
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DEMURRER ( ontinued.
2.----- HUI—Rea judicata. | A bill in not

demurrable on Ihv ground of ira judicata. 
unless it ap|>cnra in thv bill itself ilitii 
the mutters alleged in it were in eon- 
trover*)' uud were udjndivnted upon in 
the former uult. Smith r. Thb Halifax 
Haxkixo Company ...................................17

DENOMINATIONAL SCHOOLS.
Nee Schools.

DISCLAIMER Dourer and IHaclaimn 
to Wholt HUt—Amendment af Hill -Uvatn. )
A defence and disclaimer to wlmle bill 
eiililiot be put in. mid where thi* i* done 
defeiulunt will not be allowed cost* on 
bill lieing iiineuded. Roberts r. Hove 
............................................................................ 13»
2. -----Forecloaure suit—Judgment Credi

tor—IH ami ami I of HUl—Vu*t».\ Where u 
judgment creditor having registered a 
memorial of hi* judgment i* made a 
party to a stilt for the foreclosure of a 
mortgage given previously by the 
judgment debtor, disclaims, he is n t 
entitled to • o*t* on the dismiss11 of the 
bill as against him. .Nicholson r. Heu» 
................................................................ «UT

3. fomfOMn Butt l/'H 
Jcinihr of Admlnintralor—Abaenir uf lu- 
terrât Ütamtaaal <>! IMII Ossie. 1 As s 
general rule the administrator of a de­
ceased mortgagor should not lie made a 
party to a foreclosure suit. Where ai» 
administrator is improperly made a 
party to such a suit lie should disclaim 
in order to entitle him to have the bill 
dismissed with costs. Disclaimer is ns 
applicable when» a defendant has no in | 
t< rest us where he has an inten»st which 
he is willing to abandon. Where tin- 
administrator of a mortgagor was im- j 
pro|N»rly joined in a foreclosure suit, 
costs thereby ineurml were not allowed 
to the plaintiff. Ha it nab y r. Munhor.IN

4. ----- Inguiry Before Nuit of IN fendant’a
Inti n ut- Hquirocal Repli/—hiaeluimer ta 
Hill—(’attar Hr acred in g ta Hearing -hi* 
miaaal af IHII an Agaiaat hiarlaimant- 
Coatn. | Defendant lieing asked by tIn- 
plaintiff if he claimed any intemd in 
certain machinery u|niii premises mort­
gaged to the defendant made use of 
equivocal language not amounting to a | 
disclaimer. I'ism being unde a party to
.1 -nit for the retorerj "i tin- mathinerj 
he diselaimeil. The plaintiff did not 
accept the disclaimer, ami the enust» pro- 
ceeded to hearing. Held, that the bill

| DISCLAIMER (antinurd.
should be dismissed us against the de­
fendant. but without costs. Lame r.
IÎVKRKTTK ...............................................................UW

DISCOVERY -Production of Doeum*uta 
The Nuyreme Court in F.guity Art. IHUO 

<5J l ie. r. D, an. 59 and *»'/.) Section Ml <»f 
the Supreme Court in E«|iiity Act, Is»» 
(53 Vie. c. 4| tlm»s not empower he 
Court to order the production of docu­
ments discovered to lie in the possession 
or power of one of the parties. The 
section is limited to discovering whether 
documents are in his possession or 
power. If admitted to la», their produc­
tion may la* ordered under section » 1. 
The Court will not ordinarily compel a 
plaintiff to produce documents in his 
INisaession or power although the de­
fendant swears that he cannot fully 
answer without their production. If the 
plaintiff on request refuses to produce 
them, he cannot complain of the insuffi­
ciency of the defendant's answer.
Hkoan r. Montgomery............................347
----- Interrogatories—Answer — Insuffi­

ciency- -Exceptions. .150, 343. 3»5 
Nee Interrouatorikh, 1, 3, 3.

DISMISSAL OF BILL Death of
plaintiff—Costs............................... 57
Nee Costs, 4.

----- 1 liscluinicr.
Nee Disclaimer.

----- Interlocutory injunction — Under­
taking us to damages...............3»3
Nee Injunction, 3.

----- 1 leading fraud—Failure of proof -
Costs ............................................... 4«ti
Nee Insurance, 1.

----- 8|ieeiHc |H»r forma net*— l‘a roi agré­
ment — Conflict of evidence - -
Costs ............................................... 53»
Nee Specific Performance. 1.

----- Trusté — Insolvency — Removal —
Receiver—Costs ...........................(Mil
Nee Trustee, 4.

DOCUMENTS Discovery or produc-
i ...........   317
Nee Discovery.

DOWER — Admiaaurrmmt — Refont af 
Co tnmiaaioui rn—hi/flculty in Netting off 
Fart of Fremiaea aa Doner—Failure to 
Reyort Value—Amendment—Nuyn me Court 
in F.guity Act, 1H90 (5.1 Vie. c. >), aa. 250, 
251.1 Where commissioners to a d- 
ineasiire «lower re|s*rt«»d that it was d1 Ill- 
cult and not advisable to set off the
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DOWER Continued. 
widow's dower in the premises, the 
r«‘|Hirt was referred back to them to 
state what the value of her dower wan 
in the premiaeH. In re Hethia .1.
Cushing ................................................ Dill
— 1’urtition suit—Joinder of wife of

tenant in eotninon...................302
Her Partition, 2.

Realty forming partnership assets—
Con version ...............................102
Nee Partnership, 2.

EASEMENT Implied grant - Deruga
ti<ni from grant.........................230
Nre Landlord and Tenant, 1.

ESTATE- Peed— Estate granted bjr pre­
mises inconsistent with lialiendum
—Const met ion ...........................33
See Deed, 1.

---- Purchaser for value—Purchaser of
Interest of vendor...................b3S
Nee Deed, 2.

---- Will—Absolute gift—Condition for
divesting — Repugnancy - - Preca­
tory trust—Motive for gift . .370 
Nee Will, 1.

ESTOPPEL Driving Dam Orerftow of 
Hirer—Damage to Riparian Owner—Plain­
tiff A Misting in Huihling Dam—License - 
Acquiescence— Prescriptive Right to do 
Damage. | A dam was constructed a hove 
the female plaintiff's land by the defen­
dants for the purpose of driving their 
logs, with the result that the stream 
widened its hanks where it flowed 
through the plaintiff’s property, and 
caused injury to it. The plaintiff's hus­
band had assisted in building the dam 
as an employee of the defendants, and at 
the time was the owner of the land now 
owned by the plaintiff. Held, that the 
plaintiffs were not estopped from s<-ek­
ing to restrain by injunction further in­
jury to the property and claiming 
damages for the injury done. The cir­
cumstances under which the owner of a 
legal right will be precluded by his 
acquiescence from asserting it consider­
ed. Gradual and increasing damage to 
the land of a riparian owner from log 
driving operations and from an overflow 
of water caused by defendants' driving 
dam, extending over a number of years 
will not give a right, either by prescrip­
tion or under the Statute of Limitations, 
to commit further acts of additional 
damage. Mitten r. Wright.......... 171

EVIDENCE Fraudulent Intent —Proof 
of other FraMdutmt Transaction*. | In an 
action by un insurance company to set. 
aside a policy of life insurance issued by 
it, on the ground that the policy was 
procured by fraud of the assured and the 
assignee of the |»olicy, evidence is 
admissible us I tearing upon the fraudu­
lent Intent of the assignee that in other 
eases, before as well as after, he hid 
engaged in other transactions of a like 
character with the same fraudulent in­
tent. The Mutual Life Assurance 
Company of New York r. Jonah. .482
---- Admissibility of—New trial......... 34(1

Nee New Trial.
---- Arbitration—Admissibility of evid­

ence to explain award.......... 432
Nee Arbitration, 1.

---- Mistake—Rectification of instrument.
....................................................... 122
Nee Mistake, 2.

Mistake—Transfer of shares—Abso­
lute sale—Evidence to modify
terms of sale .......................... 181
Nee Mortgage, 12.

EXCEPTIONS Interrogatories Suffi- 
« iency ana*er... 180, 12. 805 
Nee Interrogatories, 1, 2, 3.

EXECUTOR - Administrator — Fore­
closure suit—Joinder— 1 disclaimer 

Dismissal of bill—Costs . .. .1>4 
Nee Disclaimer, 3.

---- Administrator—Suit by—Lapse of

Nee Administrator.
Administratrix—Huit by—Joinder of

husband.....................................333
Nee Legacy.

— Advice............................................ 105
Nee Trustee, 1.

FEE SIMPLE Peed—Estate granted 
by premises inconsistent with
halsMidum—Construction ........ S3
Nee Deed, 1.

FIXTURES Building erected by ten­
ant—Removal ..................41
Fee Landlord and Tenant, 2.

FOLLOWING TRUST PROPERTY.
.................................................................2. 22 i
Net Trust, 1, 2.
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FORECLOSURE Affidavit Service of
HllllllllOIlM ......................................................1141

Her Practice—Affidavit, 2.
------Motion to takv bill pro ronfraMo—

Clerk’s <*erlitieute—Service.. .ôtiS
Her Practice—Clerk’s Cehtifi-

—— Motion to 11ke bill pro ctHtfettao— 
A|i|H‘iiriinee— Assessmeut of dani- 
ii «i s ...................................................241
Her Mortgage, 11.

----- Offer to suffer judgment by default
—Offer made by one of several
defendants .....................................420
Her Mortuaok, 2.

Parties—Administrator. Joinder of -
Oiselaimer—Costs ........................04
Srr Disclaimer, II.

- Parties — Judgment creditor — Dis­
claimer—Dismissal—Costs .. .007 
Sir Disclaimkr. 2.

----- Title of mortgagor in dispute—
Mortgagor without interest . .1111 
Her Mortgage, 1.

FRAUD Pleading Life insurance 
policy Suit to set iside—Failure 
to prove fraud—Dismissal of bill
—Costs ...........................................400
Her Insurance, 1.

----- Intent Evidence of other fraudulent
transactions ................................. 4X2
Her Evidence.

FRAUDULENT CONVEYANCE -
Prrfrirmcr- lit hi or ami Creditor—Htat. /.I 
Hli:. r. 5. | An insolvent debtor being in 
expectation that his property would be 
seized under execution, conveyed to his 
father, who had a knowledge of his son’s 
insolvency, land previously conveyed by 
the father to the son in consideration of 
tlie sou’s bond to supisirt and maintain 
him and his wife for their lives. After 
the conveyance to the father lie conveyed 
the land to the sou’s wife in considera­
tion of her paying off a mortgage ii|H»n 
the land and agreeing to supisirt the 
father and his wife. Ilrld, that the con­
veyance from the son to the father, 
having iieen made luma fltlr and for valu­
able consideration, and not for the pur­
pose of retaining a benefit to the son. was 
good within the statute 111 Elia., e. fi. 
though made for the pur|Mise of pre­
ferring the father as against other 
creditors. Atkinson r. Bourgeois. .1141

FRAUDULENT CONVEYANCE —
Continued.

2.----- Huit to Hct Aaidc—Credilorti' bill—
Xtremtilp that Execution hare Itmurd— 
Citadinf/. | St nihle, a bill in a suit by a 
judgment creditor to set aside a convey­
ance made by the debtor to a third per­
son, on the ground of fraud, is sufficient 
if it a vers that liefore the commenci- 
inent of the suit execution u|sni the judg­
ment was sued out and that it was 
avoided by the conveyance, though it 
d«s‘s not aver a return to the execution. 
Mark v. Hazen, 2 Hail. 272. discussed 
and distinguished. Wiley r. Waite.Ill 

— Creditors’ deed—Anticipating judg­
ment creditor—Validity ...........122
Her Creditors' Deed, 1.

FRAUDULENT INTENT — Evidence 
of other fraudulent transactions.
..............................................................4X2
Her Evidence.

GIFT Voluntary — Undue influence -
Hun lieu of proof ......................34U
tin New Trial.

GRANT Lease—Implied grant—Dero­
gation from ................................. 2ÔU
Hte Landlord and Tenant, 1.

— Market — Weigh-scales — Right to 
erect—Construction of grant - ■ 
tirant affected by Act of Parlia­
ment ................................................. firm
Her Market.

GUARDIAN Appointment — Will — 
Construction — Education of in­
fant  4111
Her Will, It.

HEARING -Setting cause down for
Service of affidavit ................ 240
Htr Practice—Affidavit, 1. 

HIGHWAY— UetUeatittn—l'ner— Extine 
Ik-n lip limner of Soil—Xon-unrr bp Publie 

.1Iteration tif Hiphtrap bp I'oimnhotittnert 
—Com pi inner with Art bp Comminnionero— 
Hale of remoraI of llbhtruetion—O truer 
E no met—Art 5» Viet. r. it, *. ii.] The
right of the public to the use of land 
dedicate! by the owner ns a public high­
way, and used by the public for a num­
ber of years, cannot lie extinguished by 
net of the owner; nor can such right In* 
lost by the publie by non-user of the 
highway. Highway commissioners alter­
ing the course of a highway an* held to 
an exact compliance with their statutory
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HIGHWAY—('ow/faucd.
authority. Authority unilvr The High­
way Xvt, ism;, 50 Viet. v. 21, s. 22, to 
sell the work of removing un obstrue* 
tiou upon u publiv road in not limited to 
n case where the owner of the obstmo­
tion in unknown. Winslow r. Palling, 
.............................................................................U08

HUSBAND AND WIFE Wife com- 
Itelled to lire Separate uml Apart from 
her Hunband— Rentrahit of Husband's Mar­
ital Rights in Wife's Separate Property.] 
A married woman being the owner in fee 
at the time of her marriage of a lot of 
hud. was compelled to live separate ami 
apart from her husband, not wilfully 
and of her own accord. Held. that while 
such separation continued she was en­
titled to an injunction restraining her 
husband from enjoying any marital 
rights in the property, or interfering 
with its use and occupation by her. 
Johnston r. Johnston .....................104
---- Administratrix, suit by—Joinder of

husband.................................... .130
See Lk3ACY.

ILLEGALITY [greement — Ih feme of 
llleyality not Itaised by the Pleadings— 
stifling Competition at Publie Sale— 
A prennent bet treen Intend hip Purchasers 
not to bid Against each Other—Purchase 
for Joint Benefit. I Though the defendant
has not pleaded the illegality of an 
agreement by his answer, if its illegality 
is disclosed by the pleadings the Court 
will not enforce it. An agreement 
between two intending purchasers of 
Crown land lumber licenses to two lots, 
neither wanting the whole of the lots, 
not to bid against each other at their 
public sale, but that one should bid them 
in for their joint benefit, is not illegal.
In vino v. Williams ............................... 217

Agreement—Public auction—Stifling
competition ..............................400
See IIkoistry Laws, 2.

---- Restraint of trade—Physician—Sale
of practice—Covenant to discon­
tinue practice.......................... 487
See Physician.

INFANT— Adoption of ItlcpIHmate Birth 
—Consent of Parents.] Under the provi­
sions of the Supreme Court in Equity 
Act, 181M) (53 Viet. o. 4), the Court can 
not grant leave to adopt an illegitimate

INFANT—CoafiwMccf. 
child without the consent of both its 
parents. In re C. F., An Infant. . .313 

(See now Act 00 Viet. c. 2.1. s. 2.
2. —— Custody of—Parent and Child—
Night of Father—Welfare of Infant—Agree­
ment to ghe Custody to Orandmother. | To 
defeat the right of a father to the custody 
of his child, as against its maternal 
grandmother, his habits and character 
must In* open to the gravest objections. 
The Court must lie satisfied, not 
merely that it is better for the child, 
but essential to its safety or welfare 
in some very serious and important 
respect, before it will interfere with 
the father's rights. A father cannot, 
as a rule, by mere agreement, deprive 
himself of his right to the custody 
of his child, or free himself from Ids 
parental obligations. Semble. If, in con­
sequence of an agreement by a father to 
give up the custody of his child to a 
third person, the latter has incurred 
pecuniary liability, the Court will pro­
tect him. In re Annik 10. Hathiklh, 
an Infant ........................................... 142
3. — Custody of—Parmi and Child—
Hight of Father—Welfare of Infant—The 
Supreme Court in F.puity Art. 1890 {.1.1 
i let. c. m. 183.| la determining 
whether the custody of an infant child 
ought to be given to the mother as 
against the father, under sections 1H2 
and 183 of the Supreme Court in Equip 
Act, 18!H> (.13 Viet. c. 4», the Court will 
take into consideration the paternal 
right, the marital duty of husband uml 
wife so to live that (lie child will have 
the benefit of their joint care and affec­
tion, and the interest of the child. If 
both the parents have disregarded their 
marital duty in the alsive <res|N*ct, the 
Court will award the custody of the child 
to the father, unless it is satisfied that it 
would not be for the child's welfare. In 
re Armstrong, an Infant ................... 208
4. —— Sale of Infant's latnest in /Atnd— 
Proceeds not HTciusircly for Infant's 
Benefit—The Supreme Cou11 in F.puity Act. 
1890 (5.1 Viet. c. 4), s. 175.1 Section 17-1 
of the Supreme Court in Equity Act. 
ISt 10 (.13 Viet. c. 4), refers to the 
exclusive interest of an infant in land, 
the pr<M*eedu of which on its sale will In» 
solely for the infant's lieuefit. Applica­
tion was made under the above section 
for an order for the sale of an infant's
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INFANT Continued.
interest in land inherited from his father 
with the intention of using part uf the 
proceeds to pay debts of the deceased 
owner. Held, that the Court bad no 
power to make the order. In re
Hopper Infants ................................ 245
5.—Sale of Infant's Interest in Laud— 
Proceeds to ran for past Expend it mes 
upon Trust Property—The Supreme Court 
in Equity Act, MO [S3 Viet. c. i), ». 213.] 
The Court has not power under section 
l>i:i of the Supreme Court in Equity Act. 
1800 (53 Viet. e. 41, to order the sale j 
or disposal of land held in trust for an j 
ii.fant, to pay for past expenditures upon j 
the trust property. In re Steen's | 
Estate .....................................................201 i

- Accumulation— Trust— Maintenance
of infant—Will—Construction...
........................................................«537
See Will, 3.

- Advancement — Parent and child —
Purchase in name of child—
Presumption ...........................204
Sec Trust, 4.

— Guardian—Appointment by will—
Education of infant ...............401
See Will, 0.

INFORMATION Bill—Amendment -
Attorney-General .................. 2(30
Bee Attornky-Genkral.

INJUNCTION Contempt — Breach - 
Form of Motion. | In proceeding for 
contempt for breach of an injunction 
order restraining tlit* doing of an act 
the proper course is to move that the 
party in contempt stand committed, 
notice of the motion having been first 
personally served upon him, and not to 
move that he shall shew cause why he 
shall not stand committed, or why an 
attachment shall not issue against him. 
Poirier r. Blanchard (No. 2) ....005
2. ----- Dissolution—Suppiession of Ma­

terial Facts. | It is not a ground for the 
dissolution of an cx parte injunction that 
the plaintiff suppressed facts relating to 
the subject-matter of the suit, which, 
though material ns between the plaintiff 
and a person not a party to the suit, are 
not material to the suit with the de­
fendant. Poirier r. Blanchard (No............................
3. ----- Ciuhr taking as to Damage*—

Dismissal of Bill.] Where plaintiff on

INJUNCTION—C*owOawc<f.
giving the usual undertaking as to 
damages obtained an ex parte injunction, 
which was subsequently dissolved, he 
was allowed to have his bill dismissed 
\\ it bout payment of damages recoverable 
under the undertaking. Morehouse v.
Bailey ........................................................3U3
---- Costs, opposing motion for ,...15(5

See Costs, 3.
---- Physician—Covenant to discontinue

practice — Residence — Terms of
injunction ............................... 487
Sec Physician.

INSURANCE life Insurance — Assign­
ment — Wager Policy— Fraud — Pleading- - 
Failure to Prore Fraud— Dismissal of 
Hill—Costs—Suit made Necessary by De­
fendant's Conduct—Terms of Belief irith 
Itesiiect to Assignee of Life Insurance 
Policy on the Same Being Set Aside.] A 
policy of life insurance in the plaintiffs’ 
company was taken out by the assured 
after it had been represented to him by 
the plaintiffs’ agent that lie could raise 
money upon it from the defendant by 
selling the policy to him, and the policy 
was taken out by the assured for that 
purpose. At the time, the assured was 
too poor to pay the premium and was un­
able to carry the policy. Immediately 
upon the policy being issued it was 

■ assigned to the defendant for a small 
sum, and the defendant paid the original 
and subsequent premiums. In a suit to 
set aside the policy as a wager policy, 
and void as against the plaintiffs, the 
assured in his evidence stated that when 
lie assigned the policy he expected to re­
deem it. ami carry it for his own benefit. 
Held, that the policy was not a wagering 
policy. A policy of life insurance in the 
plaintiffs' company, obtained by the 
fraudulent misrepresentation of the 
assured, was assigned by him to the de­
fendant. Learning of the fraud the 
plaintiffs’ agent charged the defendant 
with being a party to it, but. upon the 
defendant denying it, withdrew the 
charge, and asked that the policy be 

| surrendered, offering to pay the de­
fendant whatever money he had laid out 
in connection with it. This offer the de­
fendant refused, as also a similar offer 
subsequently made in a more formal 
manner. In a suit to set the policy 
aside, the assured and the defendant 
were charged with having procured it by
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INSURANCE Continued.
fraud, but the evidence nt the hearing 
failed to establish the charge with re- I 
spect to the defendant. Held, that the j 
hill should he dismissed as against the 
dt fendant with respect to the charge of 
fraud, hut without costs, as the suit had 
been made necessary by his refusal of 
the plaintiffs' offer. If a charge of fraud 
as a ground of relief is made by a bill, 
and is not established by the evidence, 
and another case for relief is also made 
by the bill which is established, so much 
only of the bill as relates to the charge 
of fraud is to lac dismissed, ami relief 
may lie given upon the other part of 
the ease. While a general allegation of 
fraud, without stating the net* which 
constitute it, is had pleading, it was held 
that fraud was sufficiently pleaded in a 
bill to set aside a policy of life insurance 
which set forth representations made by 
the assured as to his health, ami 
alleged that they were falsi- ami fraudu­
lent to the knowledge of the assignee of 
the policy. Terms of relief considered 
with respect to an assignee of a policy of 
life insurance, in a successful suit by 
the insurers to set the same aside on the 
ground of fraud by the assured in pro­
curing the policy. The Mutual Life 
Assurance Company op New York r. 
Anderson ............................................ 4Wi

2. ----- Life ItiHurtince policy--AaaignMcnt
—Content of Beneficiary.] The plaintiff 
was named as the beneficiary in a policy 
of insurance on the life of her husband. 
The policy was taken out by the 
husband, and the premiums were paid 
by him. By an assignment, to which the 
plaintiff was a party, the loss was made 
payable to the defendants, for valuable 
consideration moving to the husband. 
Upon the death of the husband, the 
plaintiff claimed the benefit of the 
policy, setting up that her consent to 
the assignment was procured by her 
husband's fraud. Held, that the assign­
ment was valid without the consent of 
the plaintiff. Gunter r. Williams.401

3. ----- Life Jnuu ranee- Policy Payable to
Wife of AHHUird—Will l)i*po*i-ng of Policy 
—Art 58 Viet. c. 25, h. 7.) Section 7 of 
Act 58 Viet. c. 25, does not apply to a 
will made before the passing of the Act, 
varying a policy of life insurance. 
Leonard r. Leonard........................570

INSURANCE tontinutd.
-----Life insurance—Suit to set policy

aside—Fraudulent intent—Proof 
of other fraudulent transactions.
..............................................................482
See Evidence.

INTENT, FRAUDULENT Evidence 
of other fraudulent transactions.
........................................ Utt
Bee Evidence.

INTEREST Mortgage-Rate after
maturity ...............................241, 538
See Mortgage, 3, 4.

— Mortgage—Assignment— Conversion 
of interest into principal ....257 
Nee Mortgage, ($.

— Mortgage—Parol agreement for in­
creased rate ............................ 588
See Mortgage, 5.

----Mortgagee in possession—Interest
on receipts .............................. 427
Ser Mortgage, i).

INTERROGATORIES I untrer — Br 
eeption for lunuffleieney.] When substan­
tial information is given by the answer 
to an interrogatory, the Court dis­
courages exceptions for Insufficiency, ami 
will not require minute and vexatious 
discovery. A bill to set aside certain 
conveyances made in 18ÎH) by the de­
fendant W., as fraudulent and void, 
alleged that after their execution the 
defendant built a dwelling house upon 
the land from money obtained from a 
surrender of one life policy taken out in 
187» and the hypothecation of another 
taken out in 1883 on the life of his wife; 
aul that the policies were effected and 
maintained by the defendant when in 
insolvent circumstances. The defend­
ants were required by the interrogatories 
to give an exact state of W.’s business at 
the time the policies were effected amt at 
the several times the premiums were 
paid. Having only partially answered, 
they contended on an exception to the 
sufficiency ot the answer that the dis­
covery sought was not pertinent and 
material to the suit. Held, that the in­
terrogatories were priqier, and that the 
defendants must answer according to the
Inst ot their information. Wiley r. 
Waite (No. 21 .......................................... 150

2.----- Iwnifflclency of A nsirer. ) It is
not sufficient for the defendant. In an­
swer to an interrogatory, to deny having
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INTERROGATORIES Continu* d. 
any knowledge, without stating his in­
formation and belief. Lavqhlin r.
1‘rbhcott ..................................................... 342

3.----- Innuffleirney of .4 M»im\ ) It is
not sufficient for tin* plaintiff, in answer 
to un interrogatory, to deny having rny 
knowledge, without stating his informa­
tion and lielief. IIannahiian r. Han-
naohan I No. 2) ....................................3VÔ
-----Diwovery—Production — Itoeumvnts

................................................ 247
See Discovery.

JOINDER OF PARTIES Adminis­
trator — Fomdowure roll — 1 Ma­
riai.nvr—Costs ............................... Ill
See Parties, 1.

----- Administratrix—Suit liy—Joinder of
husband.............................................330
See Leuacy.

Judgment < redltor — Forevlosiire -- 
I Ms< Ininier— I Msmissal—Costa.tiOT 
See Disclaimer, 2.

----- Married woman—Partition suit. .302
See Partition, 2.

----- Widow—Breach of trust l»y hus­
band — Following proi-eeds of 
trust property—Investment in
bind—Suit to charge land.........72
See Mvltikariovhnfmh, 1.

JUDGMENT CREDITOR.
See Creditors' Deed.
See Fraudulent Conveyance. 
See Disci aimer.

JUDGMENT. OFFER TO SUFFER
See Costs. 41, 7.
See Mortuaoe, 2.

JURISDICTION Infant’s interest in
land >.iir ......................... 243, 2H1
See Infant, 4, fi.

----- Specific performance............ r»2if. 080
see Specific Performance, 1, 2.

LANDLORD AND TENANT -Kanr-
menl—/mpi ini Gran!—Landlord Derogating 
from Grant.] A store, two rooms r.nd 
cellar connected with the store by hatch­
way and stairs were leased to the 
plaintiffs “ with the privileges and 
appurtenances thereunto Itclonging." 
The rooms communicated with the store, 
and a door in one of the rooms oimmumI 
off in alleyway leading from the street 
to the rear of the premises. A coal 
shute to the cellar also opened off the

LANDLORD AND TENANT---- Con

alleyway, which was sufficiently wide 
to allow coal iH'ing carted to the shute. 
The alleyway was part of the lot upon 
which the demised premises were, and 
was in the ownership and |s»s session of 
the defendant lessor at the date of the 
lease. For many years previous to the 
lease the door off the alleyway hail been 
used by occupiers of the premises, in­
cluding the defendant who was in 
occupation at the dale of tlie lease, and 
ci-ill had always been carted b> them to 
the shute. The defendant now sought 
to build upon the alleyway to the ex­
tent of blocking up the alleyway door 
and preventing access to the shute by 
carts. In an injunction suit to restrain 
the defendant from erecting the build 
iug lie contended that the alleyway door 
was not neeessary for the convenient use 
of the premises: that coal could Is- put 
in the cellar by way if the front door 
and hatch, and that a right to the use 
of the alleyway did not pass in the 
absence of an express grant. Held. 
that the tenant was entitled to the un 
impaired use of the alle> way since it 
was in use at the date of the lease as an 
easement belonging to the premises.
Jones r. Hunter ................................... 2Ô<»

2.--- Fixture*—lluilding Krerted for
Trade Purpone« — Right of Removal — In- 
Junetlon. | The lessee of land under a 
lease renewable from term to term at 
bis option, affixed to the soil a dwelling- 
house with a shop in the lower storey. 
Held, that his acts under the circum­
stances furnished evidence of his inten­
tion to annex the building to the free­
hold, and that its removal by him was 
rest rain able by injunction. Doran v. 
Willard. 1 l*ug. 3ÔR, and Fowler v. Fowler, 
2 l'ug. 4MM. distinguished. Allan r. 
Rowe.................................................................41

LEGACY Suit h// AdmlnhtratHr—yon- 
joinder of II unhand — Amendment — The 
Married Women t Property Art, I HP* (SH 
Viet. r. H). a. tx—Sult Commenced before 
Art in Fore ■—Will—Suit for Recovery of 
l.egaey— Admimion of Anoeto Pleading.] 
W. by his will appointed his wife sole 
executrix, and left her the residue of his 
ectnte after payment of four legacies. 
The executrix proved the will and paid 
two of the legacies. She died Intestate, 
and the defendant took out letters of
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administration of her estate. The plain­
tiff, ft married woman, who was one of 
the unpaid legitees under W.'s will, 
obtained letters of administration dt 
1*1 Ilia non of W.'s estate, and tiled a 
bill against the defendant to have the 
estate administered in Equity, nu 
account taken of the uuadiuinistered 
assets received by the defendant, and 
payment of the same to the plaintiff. 
There was no allegation in the bill that 
any of the legacies had been paid, and 
that this was an admission of assets for 
the payment of all of them. The plain­
tiff did not make her husband a party to 
the suit. The defendant in his answer 
claimed that there were no assets to pay 
the legacies, as \V. at tile time of his 
death was indebted to his wife for 
advances out of her own separate pro­
perty, which, with some other debts, ex­
cluded the value of his estate, //fill 
(11, that the bill should be amended hy 
making plaintiff's husband a co-plaintiff. 
i2l that the plaintiff was not entitled to 
a decree against the defendant for pay­
ment of her legacy without a reference 
being had and an account taken, when 
the bill did not charge that the testator's 
executrix had admitted assets and be­
come |H*rsonally liable by paying two of 
the legacies, and the defendant had ex­
pressly denied there were any assets for 
the payment of the legacies. Section IK 
of Act 38 Viet. c. 24. does not apply to 
suits commenced before the Act came 
into force. al«h r. Xvoknt (No. 2*. 
.....................................................................:ct3
-----Charged on pertmulty—Residuary

legatees — Conveyance of land 
sold by testator—Parties to con­
veyance ........................................1)1
See Will, 4.

LICENSE Patent Title of licensor. .1 
See Patfnt, 1.

-----Tim lier — Assignment — Cmiqietiiig
purchasers—Priorities — Registry 
law — Public auction — Stifling
competition Illeg ility ............100
See Registry Laws, 2.

----- Timber — Public auction — Stifling
coni|N>titiou—Illegality ........... 217
See Illegality.

LIEN— Deed—Agreement to Maintain Ven­
dor—Dira eh —Vendor'a Lien—Specific Per- 
ft finance.] A farm was conveyed hy an 

VOL I. N.H.K.R.—45

LIEN—Continued.
aged couple to their daughter, and on the 
same day she and her husband entered 
into a written agreement with the ven­
dors to board them on the farm and to 
pay them an annuity in consideration of 
the conveyance. Held tl), that the ven­
dors had a lieu mi the laud for the per­
formance of the agreement. (2l. that the 
Court could not decree specific perform­
ance of the agreement. Cunningham r.
Moors ....................................................116

2. Deed—Agreement to Maintain Ven­
dor—Death of Vendee—Performance of 
Agi amt nt bp Plaintiff at Requeet of Ven­
dee's Widotr—Interest of Vendee's Infant in 
Pnmhnh. | A farm was conveyed by an 
aged couple to their son in consideration 
of his agreement to board them on the 
farm. On the death of the sou in their 
lifetime, leaving a wife and infant 
daughter, hjs brother, the plaintiff, at 
the request of the widow and the 
parents, took possession of the farm and 
performed the agreement. Held, that 
the plaintiff was entitled to a lien mi the 
land for money ex|>ended by him in 
making iiermanent Improvements thereon 
and in the performance of the agreement.
Waters r. Waters ............................ 167

- 8. 'a—Bet -off—Costa ............436
Hee Set-off.

LIFE INSURANCE.
Sec Insurance.

MAINTENANCE DEED - Vendor’s 
lieu ...116k 167

MARKET — H reel ions in Connection 
Therewith— Welgh-scales— .Yaisance — Con­
struct ion of (Irani—tirant nffteted by Act 
of Parliament.] In 1816, pursuant to 
Clown license, T. erected on public land 
in the City of Frederickton i public 
market house and public weigh-scalvs 
in connection therewith. The scales 
were kept in use until 1874 when 
they were voluntarily removed by their 
then owner. In 1816 the market build­
ing was sold by T. to the defendants, 
and in 1817 the land on which It 
and the scales stood was grunted by the 
Crown to the defendants in trust to use 
the lower floor of the building, and the 
land, for a public market place, and the 
upper floor for a County Court house. 
By Act 20 Viet. c. 17. u. 3, it was en let* 
ed that the land should Ik» used as a

ZZ
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MARKET—Continued. 
public landing, street and square for the 
court mid miirket homo-, mid for no 
other purpose whatever. By section I of 
the Art it wuh provid«*d that nothing 
therein should in anyway affect public 
rights. In lWfcS the defend mts sought to 
vrcct on the land public weigh-scales to | 
Ik* used in connection with the market. | 
A suit for an injunction having lieen i 
instituted by the plaintiffs to restrain : 
the defendants from proceeding with the 
erection of the scales. Held, that the 
Crown grant to the defendant* contained 
an implied authority to the defendants to 
erect upon the land structures neces­
sary or reasonably convenient or useful | 
for the purposes of the market, including 
weigh-scales. and that this authority was 
not taken away by Act Î20 Viet. e. 17. 
City of Fredericton r. Municipality j
of York.................................................. 550 I
MARRIED WOMAN—Partition suit

Joinder of wife ......................302
srv Partition, 2.

Separate property Wife living
apart from husband ............ 104 ,
Nee Husband and Wife.

- Suit by. as administratrix—Joinder |
of husband ............................333
Nee Lboact.

Widow—Breach of trust by husband • 
—Following proceeds of trust 
estate—Charging real estate. .72 
Nee Partie*. 3.

MARRIED WOMEN S PROPERTY
ACT. 1805 — Retrospective
operation of ...................... .335 I
Nee Legacy.

MISDIRECTION New trial........340
Nee New Trial.

MISTAKE— I feed— Rectification — Coat»
-Hill tor Rectification and Foreclosure of 
Mortgage—Competing Purchasers — Priori­
ties.] Rectification decreed of misde­
scription in conveyance of land arising 
from mutual mistake of grantor and 
grantee, as against a subsequent pur­
chaser with notice of mistake, but with­
out costs. Rill sustained for the rectifi­
cation of a mortgage, and for the fore­
closure ami sale of the mortgaged pre­
mises. A purchaser of a lot of bind 
taking under a conveyance describing by 
mistake of grantor and grantee a differ­
ent lot. has merely an equitable right to

MISTAKE— ( 'on United. 
have the conveyance rectified ns distin­
guished from an equitable estate, and the 
maxim " qui prior est tempore potior csl 
Jure " has no application as against a 
subsequent purchaser for value without 
notice. Kino r. Keith........................ 338

2.---- Min description—Rectification—Evi­
dence.] Though in order to secure the 
rectification of an instrument the clearest 
evidence is required to lie idduced, yet. 
if one of the parties to it denies that 
there is any mistake, the Court will con­
sider all the circumstances surrounding 
the making of tin* instrument, and 
whether it accords with what would 
reasonably and probably have been the 
agreement lietween the parties, and. if 
satisfied beyond reasonable doubt that 
the instrument does not embody the true 
agreement between the parties, will 
rectify it. 1 Iouolab r. Sanhom ....122

— Sale - Shares — Absolute transfer—
Evidence to modify terms of sale 

181
Nee Mortgage, 12

MORTGAGE -Foreclosure unit—Fore­
closure and NuLr—Title of Mortgagor in 
Dispute.] A mortgagor will lie fore­
closed though he may have had no in­
terest in tin* premises to mortgage, but. 
in such an Instance. \ sale will not be 
ordered. It is not desirable, where any 
substantial question is suggested ns to 
the title which a purchaser might get 
ai der a sab* made in pursuance of a 
decree of the Court, to order one. 
Doherty r. Hogan.............................. 113

2. ---- FoiTcloKure Nuit—Offer to Naffer
.Judgment hg Default—Offer made hg One 
of Ncteral Defendants—The Nuprcmc Court 
in Kqultg Act. IH90 (5.1 Viet. c. p, s. 1M— 
C. .17. c. N. X. ». ss. 1*7. lift.] All offer 
to suffer judgment by default, under 
Act 53 Viet. c. 4. s. 130. is not applicable 
to a suit for the foreclosure of a mort­
gage and sale of the mortgaged pre­
mises. One of several defendants can­
not offer to suffer judgment by default. 
Jfffrik* r. Blair .............................. 420

3. ---- Interest—Corenant hg Assignee of
Hquitg of ReitemptUtn to Fag Principal 
and Interest at 7 Per Cent.—Judgment— 
Merger — Practice — Foreclosute Nuit — 
ippearance IfoHott t<> tnks mu Pro Con- 
fesso — Subsequent Motion to Aisess 
Damages. ] The assignee of the equity of
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MORTGAGE - Confinât â. i
redemption in a mortgage ou May 31st, 
1884, executed inn Is mil to the mortgagee 
conditioned to pay him $2,200 (this being 
tlie balance due on the mortgage» in one 
year, and "in the meantime and until 
tiie said sum is fully paid and satisfied, 
pay interest thereon or upon such part 
thereof us shall remain unpaid, such 
interest to be calculated from the first 
day of June, 18«4, at the rate of seven 1 
per cent, per annum.” l'n a suit for fore- 
closure of the mortgage: IIrhl. that. ; 
assuming that as agamst the assignee 
tile land was chargeable with the debt 
and interest according to the terms of | 
the bond the mortgagee wis only en- j 
titled after the 1st of June, 1885, to the ! 
statutory rate of interest. Before the I 
above foreclosure suit was brought the j 
mortgagee recovered judgment against 
the defendant on the I anal. Held, that 
the Isnid being merged in the judgment, 
the defendant thereafter could only In­
dia rged with the statutory rate of in­
terest ou judgment debts, and conse­
quently no higher rate from then could 
be charged against him in the fore­
closure suit. Where defendant appears ! 
to a foreclosure suit, the plaintiff cannot 1 
have the damages assessed on motion to 
have the bill taken pro ronfeaiio. The 
proper practice in such a case is to have j 
the damages assessed upon a subsequent , 
motion with notice. (See now Order of 
Court, II. T IHfHi. ante, p. 244). Han- I 
ford r. Howard.....................................241 I

4.-----/ nterut—Covenant—Construction. |
A mortgage prodded for payment of the 
principal on a certain date, with interest i 
thereon at the rate of If per cent., pay- j 
able annually, and that the same rate of | 
interest should Is- paid from and after 1 
the expiration of the date fixed for pay- | 
ment of the principal until the whole j 
sum was paid, and that overdue interest 
should bear interest at 0 js-r cent, per 
annum. Held, that the principal bore 
interest at 0 per cent, both la-fore and 
after maturity, and that overdue in­
terest Imre interest at 0 i>er cent, 
whether it accrued due before or after 
the maturity of the principal. Kino r.
Kiitii ................................................................................. 588

5----- Inteirat — Parol Agreement for In-
rrtaaed Kate.] A parol agreement to in­
crease the rate of interest reserved by a 
mortgage upon land will not be enforced

MORTGAGE- Continual.
as against the laud. Murchik r.
Theriault.............................................. 388

6. ----- Intercat — Converaion into Prin­
cipal-Assignment of Mortgage.] At the 
request of the mortgagor the de­
fendant took ,i transfer of a mort­
gage and paid off the principal and in
tcrest. Held, that, in the absence of an 
agreement, interest could not be charged 
on the sum paid for interest. Thomas r. 
( illlVAN (Mo, I I ........................................25Ï

7.  Inteirat—Agreement to Pay Com­
pound Interval—Charge upon Land—Initia­
tion.] A. and his wife gave a mortgage, 
bearing date January 25th, 18(17, on 
land belonging to the former to secure 
the payment of £.‘132 Ids., with lawful 
interest, on June 1st, 18(17, accompanied 
with A.'s bond in the same terms. In 
1875 the mortgage and bond liecanie 
vested in the plaintiff. On June 12th, 
1880, A. executed a bond to the plaintiff, 
reciting that there was due on Un­
original bond on December 31st, 1870, 
for principal and interest, $1.071.INI, and 
providing that, in consideration of time 
for ils payment, annual Interest thereon 
should In- paid at seven per cent., and 
that the annual interest as it accrued 
due, if it were not paid, should lieeome 
principal and in-ar interest as such. In 
1807 and 1873 A. acknowledged by 
memoranda indorsed on the mortgage, 
the amount due thereon, and in both in­
stances the amount was computed by 
charging compound interest at six per 
cent., with yearly rests. On August 
18th 1887, the balance due December 
31st, 1880, was struck by charging com­
pound interest at seven per cent., with 
yearly rests, from December 31st, 1870. 
to the time when the balance stated in 
the second bond was struck, and an 
acknowledgment stating the amount due 
on the mortgage was signed by A. upon 
the mortgage. In a suit for foreclosure, 
after A.'s death in 1805, against his 
widow, to whom the equity of redemp­
tion had nominally Im-ch assigned 1>y A.: 
Held-, that there was evidence of an 
agreement by A., from the acknowledg­
ments indorsed on the mortgage, to 
charge the land with the payment of 
compound interest at six per cent., with 
yearly rests, up to December 31st. 1880, 
and that the land was so charged: but 
that the agreement in the second bond
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MORTGAGE—L'ont in tu d. 
only created a personal liability, ami 
that the mortgage Imre simple interest 
at six per cent., from December 31st, 
1880. Jackson r. Richardson..........3ii.'i

8. ----- Power of Hale-Sole by Mort­
gagee—I ii nil id Ereivtuc of Power of Hale- 
Mortgagee in Ponneaulou—H*demotion suit 
Valuation of IVnnel—Hulouoe due Mort­
gagor—t'ontn. J The mortgagee of a
vessel took imssession of her ami trans­
ferred her to u clerk in his employ, who 
immediately re-transferred her to the 
mortgagee. The consideration expressed 
in both Instances was #‘J,UOO. The | 
mortgagee retained the management and I 
possession of the vessel until her loss, ; 
without making an effort to sell her. | 
though she was not paying expenses, and I 
was depredating in value from age, and 
the market demand for vessels of her 
class was declining. In a suit to redeem
a mortgage on land given as collateral 
security with the mortgage on the vessel : 
Held, that there had not lieen a valid 
exorcise of the power of sale vested in 
the mortgagee, and that he was charge­
able with the value of the vessel at the 
time lie took possession. In the above 
suit a balance was found due the mort­
gagor by the mortgagee. Held, that the 
mortgagee should pay the costs of I In­
sult. Kennedy r. Nbalib...................4.V»

9. -------Power of Naif—Rale by Mori
y a gee to lllmeelf— Hubuatuent Valid Rale 
Producing Rur/dun onr Mortgage Held - 
Mortgager i» Itcii-ipt of Heath—Intervnt- 
Costu of Niieeial Pane.] A mortgagee, 
his power of sale on default having 
arisen, sold the mortgaged premises 
ostensibly to a third person, in reality to 
himself. Subsequently lie sold a |nirtion 
of the premises to a third person for an 
amount in excess of the mortgage debt, 
lie continued in possession of the re- i 
maining part, and received rent : Held, 
that the sale by tne mortgagee to himself 
was abortive, and that he was a mort- 1 
gtigee in possession, and should account 
to the mortgagor for the surplus from 
the second sale, together with the rent, 
and interest on both sums and costs. 
The Court has the same |iower to deal 
with the coats of a special case as in the 
case of a suit instituted by bill, and in 
awarding them will be governed by the 
same rules. Mitchell et al. r. Kinnkar

MORTGAGE— Continued.
10. ----- Hi eti fient ion M intake — Pun -

donure Huit — Multlfariouenes».] Bill
| sustained for the rectification of a niori- 

gage, and for the foreclosure and sale 
; of the mortgaged premises. Kino r. 
I Keith ...........................................................538

11. -----Hcileniiitiou Nult—lHapute an to
■ Amount Due—Mort yaytr'n t'ontn.J A inoi’t- 
j gagee will not lie deprived of his costs

in a redemption suit made necessary by 
a. dispute as to the rate of interest to 
which he was entitled. A mortgagor 
was indebted to the mortgagee in a sum 
in addition to the mortgage debt. He 
made several payments in money and 
goods to the mortgagee, lie applied by 
his solicitor to the mortgagee for a state­
ment of the payments made on the mort­
gage and of the amount due. as he wish­
ed to pay the mortgage off. Before 
answering, the mortgagee gave notice of 
sale of the mortgaged pnqierty under a 
power of sale contained in the mortgage. 
In his answer he staled that the whole 
of the principal and interest at 1*2 per 
cent., or #311.33, was due. and that no 
payments had been made on account of 
the mortgage indebtedness. The mort­
gagor thereu|Kui tiled a bill to restrain 
the sale and for redemption. A refer­
ence having lieen had to take account, 
the Referee found that a small payment 
had lieen made on the mortgage, and 
allowed interest on the mortgage from 
its maturity at six per cent, iqmii a con­
struction of a covenant in the mortgage 
to pay interest at twelve per cent., and 
his report was confirmed by the Court. 
Held, that the mortgagee was entitled to 
Ids costs of suit. Thomas r. Oirvan 
(No. 2l .......................................................... 314

12. ----- R-dnnption—/nteation of Parti'n
— Abnolnte Rale — Hank Nharen — Adminni- 
bllity of Eridenee to Modify Tenun of 
Trannfer.] Although collateral evidence 
is admissible to shew that notwithstand­
ing the plain terms of an absolute trans­
fer of pnqierty, it was intended that the 
transferor should have a right of 
redemption, the evidence must lie of the 
clearest and most conclusive character 
to overcome the presumption that the 
deed of transfer truly states the trans­
action. McLeod r. Wbli>on ........... 181
----- Assessment of damages — Fore­

closure Suit—Practice ...........241
See Moiitoaue, 3.
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- Chattel mortgage — Agreement to 

give S|M‘vitic |K*rfortmuut‘.. .U80 
Her Specific Performance, 2.

Foreclosure—Joinder of administni- 
tor—Disclaimer—Dismissal of hill 
—Costs..............................................W
Htv Disclaimer, 3.

Foieclo<ure Joinder of judgment 
creditor - Disclaimer—1 Hsinissal
of hill—Costs .............................. «MI7
Her Disclaimer, 2.

Foreclosure—Mot ion to take hill pro 
row from- Assessment of damages 

111
Her Mortgage, 3.

Foreclosure—Writ of summons — 
Indorsement- Affidavit of service

•
Hte Practice—Affidavit, 2. 

Offer to suffer judgment in fore­
closure suit ...................................420
Her Mortgage, 2.

Multi furiousness — Foreclosure — 
Rectification of mortgage ...538 
Her Mortgage, 10.

Redemption suit — Mortgagee in 
|H)Ksession— Balance due Mortga­
gor—< ’oats ................................435
Her Mortgage, 8.

MULTIFARIOUSNESS Pa rflra /«
Naif.] An executor dr non lorl s<dd pro- 
|wrty and invested the proceeds in land, 
and com eyed the land to Ids daughter by 
a deed to which his wife was not a 
party. After his death a suit was 
hi ought against the widow and daughter 
to have the land charged witli the trust 
affecting the original property. Held, 
that tlie widow was pro|s*rly joined in 
the suit. The objection of inultifariotts- 
i.ess set up by a defendant who is coll­
et rued only in a portion of the subject 
matter of the suit is a question of dis- 
e ret ion to lie determined by considera­
tions of convenience with regard to the 
circumstances of the ease. Dunlop r. 
Dunlop ...........................................................72

2.-----Reellflection and Foirclonuie of
Hurt gape.] Bill sustained for the rectifi­
cation of a mortgage, and for the fore­
closure and sale of the mortgaged pre 
mises. King ». Keith..........................538

NEW TRIAL Ilsur* Tiled In/ Jury- 
Improper Admim/ioii and Refection of 
i*ni,nr, Uiodirection Voluntary <lift 
Inter I Iroo—Indue Influence—Burthen of 
Proof.] The granting of n new trial by 
the Court of Equity of issues tried before 
a jury is largely in the discretion of the 
Court. :ind where evidence has lieen im­
properly admitted or rejected, if the 
findings are satisfactory to the Court, 
and are the same that ought to have 
bet n made had there been no improper 
admission or rejection of evidence, and 
the Court is satisfied that justice has 
been done, .i new trial will not lie grant­
ed. The Court of Equity, in the exercise 
of its discretion, will not grant a new 
trial on the ground of misdirection, if it 
is of such a nature, in view of all the 
circumstances ami the charge as a whole, 
that it ought not properly to have in­
fluenced tlie jury, and their finding is 
the same that, ought to have Iwen made 
had there been no misdirection, ami the 
Court is satisfied that justice has Inh-ii 
done. The doctrine of undue influence 
i ml the burthen of proof in cases of 
voluntary gifts inter rirun considered. 
Bradshaw r. The Foreign Mission 
Board of The Baptist Convknton or 
The Maritime Provinces .................34U

NOTICE Ante nuptial contract charg­
ing husband's land—Subsequent 
mortgage—Registration of copy 
of ante-nuptial contract—Proof of 
execution—Defective registration 
— Constructive notice — Registry 
Act. 57 Viet. c. 50, s. 00 . ..,‘iSK 
Her Registry Laws, 1.

----- Competing purchasers — Priorities—
Timber license — Agreement to 
assign license — Assignment to
innocent purchaser...................40<î
Her Registry Laws, 2.
Her also Purchaser for Value.

NUISANCE Acquiescence - Prescrip­
tive right to commit nuisance— 
Driving dam—Overflow of river.
............................................................. 171
Her Estoppel.

OFFER TO SUFFER JUDGMENT
Her Costs, <1, 7.
Her Mortgage, 2.

ORDER OF COURT Hilary Turn, 
IM6 — Forer Iohu re Suit — Aamomnent of 
Ihmoye*.] It is ordered, that when a 
bill shall be tiled for the foreclosure and
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ORDER OF COURT -Continued. 
hiiI»* of mortgaged premises, out! a mo­
tion shall liv made for an order that 
such bill he taken /no eonfecm for want 
of a idea, answer, or demurrer, the 
Court may. on making such order, also 
assess the tmount due, or order a refer­
ence to determine the same, and decree 
a sale, provided at least fourteen days 
notice of such motion Is* given to the 
opposite part;. together " ilh a 1 op; 
the atlldavit upon which such motion is 
based, and upon which such assessment 
is to lie made.

PARENT AND CHILD Custody of
infant ................................... 142, 208
Nre Infant, 2, it.

—— Advancement—Vurehasv in name of
child—Presumption ..................204
Nre Trust, 4.

Guardian—Appointment by will—
Kdueation of infant................401
Nee Will, 0.

Illegitimate infant—Adoption—Con­
sent of parents ...........................213
Nre Infant. 1.

- Maintenance—Accumulation of in­
come—Will—Construction .. .<137 
Nrr Will. 3.

PARTIES IdmJnlutralor PorecloHUir 
Nuit — I HurlaHun- — Uicuiinnnl of IIUI — 
row/*. J As 11 general rule the admiuis- < 
1 rat or of a deceased mortgagor should | 
not Ik» made a party to a foreclosure 
suit. Where an administrator is im j 
properly made a party to such a suit lie | 
should disclaim in order to entitle him 
to have the bill dismissed with costs. 
Disclaimer is as applicable where a de­
fendant has no Interest as where lie has 
an interest which lie is willing to aban­
don. Where an administrator improp­
erly made a party to a foreclosure suit 
did not disclaim and the cause pron-eded 
to hearing he was equitably dealt with 
by Is-ing allowed costs, on the dismissal 
of the bill, up to and including his | 
answer. Where the administrator of 11 | 
mortgagor was impro|H»rly joined in a 
foreclosure suit costs thereby incurred ' 
were not allowed to the plaintiff.
Rahnaiiy r. Mvnrok................................. IM i

2.-----I hath of Plaintiff— IHnmicHal of
Hill—('oMl*—Nupmne Court In Hquity Art, 
IMO <5./ IX. r. 41. w. W/.l Where, on 
the death of a sole plaintiff, the Court, | 
ou the application of the defendant. |

PARTIES Continued. 
orders that the legal representatives re­
vive the suit, or, in default, that the bill 
stand dismissed, such dismissal will be 
without costs. LrBlanc r. Smith. . .37

3. 11 Breach -/ Tract bp
Husband—Foi loirlny Proceed» of Trout 
Property — Proceed» In rented in Real 
nutate. I An executor de non tort sold 
property and invested the proceeds in 
land, and conveyed it to his daughter by 
11 deed to which his wife was not a 
party. After his death a suit was 
brought against the widow and daughter 
to have tin* hind charged with the trust 
affecting the original property. Held, 
that the widow was properly joined in 
the suit. Dunlop r. Dunlop............... 72

Husband—Joinder of—Suit by wife 
as administratrix—Amendment..
..............................................................33T»
Nee Legacy.

Judgment creditor—Foreclosure suit 
Disclaimer—Dismissal of bill—

Costs ............................................... <»b7
Nee Disclaimer. 2.

Married woman — Partition suit
Joinder .......................................... 31 «2
Nre Partition, 2.

Trustee—Refusal to join in suit by
co-trustee—Costs ........................227
Nee Costs, I».

PARTITION — Suit — Defendant not 
Approidciii at Hearing—.4 uHirer Cncnpport- 
ml by Hridrnee mid Concidered CnnCCCCtary 
— CohIh. I Where in a partition suit one 
of the defendants did not appear at the 
hearing, and his answer was unsupport­
ed by evidence, and was iissiiiiumI by the 
Coert to lie unnecessary, lie was held not
entitled to uny costs. Shields r. 
Quigley .................................................. 154

2. -----Joinder of married woman. | The
wife of a tenant in common in hud 
sought to lie sold in a partition suit 
should In» a party to the suit. IIanna- 
ohan et al. r. Hannaohan el al..........3<<2

3. ----- Nlanding Oraioi—Nale by Court.]
During the |H>ndeiicy of a partition suit 
the Court will not, in op|Misition to the 
tenant in possession, order the sale of

1 standing grass and payment of the pro- 
ceeds into Court, unless it is necessary in 
the interest of the co-tenants. Smith r. 
Smith. > t ol..............................................820
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PARTNERSHIP l gi ve men I— Construe- | 
I ton— Whether Peisons Partner* Inter se.\ 
M. carried on business, ami had in his 
cinphiy his suns, .1., It. and A. An 
agrwnivnt was entered into between 
them, by which the sons were to be 
associated with the father for a term of 
live years as co-partners in carrying on 
the business which was to be under the 
name ami style-of W. M. A: Sons. The 
father was to furnish the capital and 
stock in trade, and the sons were to 
work in their several departments in 
carrying on the business. J. was to 
have charge of the books of the business, 
ami power in the absence of the father 
to sign the tirin'* name, and also in the 
absence of the father was to have 
general charge of the business. K. and 
A. were to be tinder the direction of the 
father. The agreement witnessed that 
each of the sons should accept from the 
father “out of the proceeds of the busi­
ness, as their and each «if their several 
interests in the business, on account of 
the services to lie |ieiTormcd by each of 
them," a s|icciHcd sum of money each 
year, and which the father covenanted 
to pay them "on account of their 
several Interests in the business." Pro­
vision was made for the withdrawal of 
th«* sons «ir either of them " from the 
said firm," on giving notice to the father, 
uiHin which the account with the firm of 
the party giving such notice should Ik* 
maile up. ami the balance «lue him paid 
when all his interest in the business 
skouhl cease, it was further ugreed that 
at the end «if the term of live years the 
several accounts of the sons shouhl Is* 
balanced, ami tin* money found to be 
«lue to «‘a«di paid, whereupon the agree- 
nient shouhl terminate. The sons were 
prohibitcil from entering into any con­
tract on behalf of the firm involving 
more than #10. or engaging in any trans- 
action out of th«‘ usual course of the 
retail business, ami the wish of the 
father in nil matters respecting the 
gvimrnl management «if the business was 
to Is* liimling upon tin* sons. In the 
books of tin- busitmss k«*pt by .1., ami 
accessible to the sons, an account was 
opened against each of the sons, in 
which they were chnrgisl tin- «-ash paid 
to them, ami were credited is salaries 
the amounts which by tin* agreement 
they were to Ik- paid each year. Stoi-k 
was never taken, ami no steps were 
taken to ascertain the profits or losses

PARTNERSHIP Continued.
of tlie business. Held, that the father
and sons were nut partners Inter sc.
Martin c. Martin ..............................old

2. Hi alt g Forming Part of Partner­
ship Assets—Conversion—Doieer.\ Realty 
purchased by partners with partnership 
funds for partnership purposes must he 
regarded as personal estate in the 
absence of an agreement between them 
to the contrary, and consequently is not 
subject to dower. In re Cushino'i 
Kbtatk; F.r parte Bbthia .1. Cubhinu. 
................................................................ lift

PATENT—Combination of Old and V« ir 
In tentions — Infringement — Agreement by 
Licenser to Hell — Sale of Competing 
Article—Measure of Damages.] A patent 
for an apparatus whh'k combines a 
particular Invention by the patentee with 
other tilings which are not his invention 
is not infringeil by an apparatus which 
ilia's not include tin- patentee's particular 
invention. Plaintiff was the patentee of 
a lubricator, and by an agreement with 
the defendants gave them the exclusive 
right t«> manufacture and sell tin* article 
within a specified area, in consideration 
of a royalty payable upon each lubricator 
when sold. The defendants agreed to 
manufacture the lubricator in sufficient 
numbers to supply the trade, and to use 
every reasonable means to secure its 
sale. The «lefcmlants duly manufa<'tur«,«l 
the luhrh'utnr. kept it in stock for sale, 
ami supplicfi all orders for it. They ilso 
manufactured ami sold nnotlmr lubrica­
tor not umler patent and not an infringe­
ment of tin* plaintiff's invention. This 
ami other lulirii'ators in the market were 
sold so mill'll 1'heaiN‘r than the plaintiff's 
«•«mill lie m inufiH'tiireil and sold at that 

I i lie latter bail a very limited sale. The 
plaintiff contended that the manufacture 
and sale by the «lefcmlants of amithcr 
lubricator was a lireaidi of covenant by 
them to use every reasonable means to 
secure the sale of his Invention. Held, 
that then- hail Ih-cii no brcni'h of tin* 
agreement. Hrmblr, that if the article 
subi by defendant* hail lieen an infringe­
ment of plaintiff's patent his damages 
would be the royalty payable under the 
agreement. If it were not an infringe­
ment, but Its sale a breach of the agree­
ment. the damages would Is- ns on an 
ordinary breach of covenant. A licensee 
under a patent cannot «location its 
vnlhlity. Hut he may shew that an
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PATENT—# 'ont isard. 
article sold by him in <tmi|M*lltlmi with 
the patent is not an infringement of il. 
Baiu'Lat r. Mc A vit y ...............................1

2 Sate "f Interiël is lunation ami 
liniirnnuuni»—huiirorrmeutë \ot Amount- 
i mi to ii Vnr I Mention—Const nut ion of 
Afini mint. | Defendant was tfie Inventor 
anil owner of a |iatenteil snow plough, 
and hy an agreement with K. sold to 
him i one-half interest in the invention 
and all improvements that sitliseipteutly 
might Is* matte. The invention proving 
nnsatisfaetory. defendant constructed a 
new plough, which was an improvement 
in many important résinais upon the 
original Invention, and sufficiently dis­
similar to it as not to Ik* in infringe­
ment. and had it patented as a new in­
vention. In a suit by lx.'s administra­
tors to secure to them a one-half Interest 
ill tile new patent, the defendant con­
tended that the plough was i new in­
vention and not an improvement of the 
old invention. Held, that it did not 
amount to more than an Improvement 
within the meaning of the agreement. 
Albert Junks and John MHIinty, 
administrators ok Jamkh T. Kbnnbdy, 
1 IhCKAHKD. I. lirsSKI.l. ............................. *2ff*2

PHYSICIAN -Sail of fun tin- Afin - 
until—Con mint to I Huron! in in- f met in 
l,i Utility Hi strain! of Trade — Condition
fin i dint — Wuirrr — Snr Itruumcick 
Medical I el. Met. r. If»-1 tutor not 
Hi y inti ltd—firm* of Injunction. | The 
plaintiff was a physician practising it 
Sussex, and in receipt of a large income. 
Having occasion to remove from the 
Province, lie entered into an agreement 
with the defendant, i physician, to lease 
to him a part of his ttlie plaintiff's» 
Inn so, including offices, for two years 
from .Inly 1. IblM. An animal rental 
was reserved. The defendant cove- 
limited that at the end of the lease he 
would either purchase the house at a 
named sum, or would forthwith leave 
,iml depart from the parish of Sussex, 
and would not for a period of at least 
three years next thereafter reside in said 
parish, or practise thereat, either as 
physician or surgeon, or net directly or 
indirectly as partner or assistant to or 
with any other physician or *urgi*on 
prietisim: in said parish, or elsewhere 
within ten miles thereof, and that he 
would, at least three months lieforc the

PHYSICIAN -Continued. 
end of the said term, give the plaintiff 
notice in writing whether lie would so 
purchase or would depart from Sussex. 
It was provided that if at the end of the 
term the plaintiff did not wish to sell he 
could return to Sussex and resume prac­
tising, in which case the defendant 
might remain and practise in Sussex. 
The pi iintiff covenanted that lie would 
on or before July 1, IHJM, repair the roof 
of the house, and that from that date he 
w mid cease to practise in the parish of 
Sussex for two years, and that if the 
defendant purchased the house and lot us 
aforesaid he would not practice in Sussex 
for three years from slid date, lie- 
pairs to the roof wen* not made until 
January. 1HÎIÔ. and were found to la* 
insufficient, and it was no} until the fall 
of IK! 1.1 that the matter was attended to. 
when a new naif was put on. At the 
time the defendant went into |a>ssessioii, 
July 1. 1H1M, lie was aware tint the re­
pairs had not la*eii made, and he raised 
no objection to the plaintiff's default. 
At the time of the agreement the plain­
tiff was not a registered physician, 
though lie had la-en registered the year 
la*fore. and was entitled to la* registered 
on piymcnt of the annual fee. At the 
end of the lease the defendant declined 
to purchase the pro|s*rty. or discontinue 
to practise at Sussex. In a suit for an 
injunction to restrain the defendant from 
practising and residing at Sussex, in the 
terms of his covenant : Held, tl i that 
the agreement was not invalid us ladifg 
in restraint of trade, and contrary to 
public lailiey. 1*2» that there had been 
a waiver by the defendant with respect 
to the time of |N*rforuiance of plaintiff's 
covenant to make repairs; and that its 
|N*rformanee was not a condition pre­
cedent to the iierformaucc by the de­
fendant of Ids covenant, iffi that it 
was immaterial that the plaintiff was 
not a registered ‘iitu at the time
of the agreement : ill that defendant's 
covenant was siip|s»rted by consideration. 
l.*il that the defendant should In* cii- 
joined from residing at Sussex us well 
ns from practising there. IIyan r. M< 
Nichoi........................................................ 487

PLEADING 11 tenu lion* of Fuct—Con- 
clHhUiUM of lune. 1 A bill must allege 
filets and not conclusions of law. 
Smith r. Tiik Halifax Bankino Com-

56
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PLEADING Continued.
- Fraud— Failure to prow- Costs.4fHl 

See Insurance, 1.
Fraudulent conveyance — Creditors’ 

hill to set aside—Necessity for 
awrment that execution Ins
issued ................................................. 31
See Fraudulent Conveyance, 2.

Illegality — F lilure to plead — Dis- 
elostire at hearing Interference
11 r Court .........................................217
See Illegality.

Legacy—Admission of assets ...335 
See Legacy.

lies judicata—Demurrer .............17
Sec Kbs judicata.

POWER OF APPOINTMENT
' :

See Will. 2.

POWER OF SALE - Mortgage — In­
valid exercise of power. .427, 455 
Sir Mortgage, N. I».

PUBLIC MARKET - Weigh-scales
I tight to erect—Construction of 
grant—tirant affected hy Act of
Parliament ..............................55tl
See Market.

PRACTICE I ffida ril—Herrlee—A ppliea 
tion to net Co une doirn for Hearing—The 
Supreme f’ouii in Equity Art. IHUO <5.f l ift, 
c. >i. n. m—Conte.) An affidavit used on 
taking out a summons to set a cause 
down for hearing, returnable on the 24th 
of the month, was served on defendant’s 
solicitor on the INth instant. The 
Supreme Court in Equity Act, IMISl (33 
Viet. e. 41, s. 144. requires that affidavits 
shall lie served six days at least liefore 
the day the motion in which they are tv 
lie tfsed is heard. Held, that the service 
was insufficient and that the summons 
should In* dismissed with costs. WELSH 
r. Nugent ....................................................240

2.-----A ffida r it—Writ of nunutionn—See-
rler — Indoruement — Foivelonucc Suit — 
7he Snpnnie Court in Equity Art. 1890 t.t.l 
Viet. r. >i, n. ms. | It is not sufficient in 
an affidavit of service of summons in a 
foreclosure suit to state that the de­
fendant was served with a true copy 
without stating that it was indorsed 
with a true copy of the indorsement on 
the summons. Jackson r. Humphrey. 
.............................................................................341

PRACTICE Continued.
3. -----Bill—Iteave to Ftie—The Supreme

Court in Equity Art. 1890 lû.f Viet. e. p. a. 
II. | Where the hill was not tiled within 
the time provided hy Act 53 Viet. c. 4, s. 
22. ind defendants had not ap|N*ared. an 
order absolute was granted giving leave 
to tile hill, upon the terms of the order 
being served U|hiii the defendants. 
Fleming r. Harding ............................ 515

4. ----- Clerk’n Certificate — Service —
Motion to hike Itill l‘ro Confenno. 1 A 
motion to take a hill pro eoufenno for 
want of a plea, answer or demurrer, will 
he allowed, though a copy of the Clerk’s 
certificate of the state of the cause has 
not been served upon the defendant. 
Marline v. MacDonald, N. B. Kq. Cis. 
4!IK. not followed. UoDEKROi r. Paulin,

Amendment.
See Amendment.

-----Bill.
See Bill.

Contempt—Injunction.
See Injunction.

See Costs.
Disclaimer.

Sir Disclaimer.
IMscovery.

See Discovery.
Dismissal of Bill.

See Dismissal ok Bill.
— Foreclosure.

See Mortgage.
— Information.

Sir Attorney-! « eneral.
— Injunction.

See Injunction.
----- Interrogatories.

See Interrogatories.
Joinder of Parties.

See Joinder or Parties. 
Multifariousness.

See MultiEARIOU8NES8.
New Trial.

See New Trial.
----- Parties.

See Parties.
----- Pro confesso.

See Pro conkksso.
Security for costs.

Set Security for Costs.
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PREFERENCE 1 telitor ami Creditor
—Slat. I.'t Hllx., c. 5................ <$41
Sir Fraudulent Conveyance, 1.

PRESUMPTION Resulting mist-----
570. 3l>4

Nee Trust, 3, 4.
PRIORITIES Creditors’ deed —Anti 

eipating judgment debtor ...133 
Ntr Creditors’ I h'.Kii. 1.

— Creditors" dt*ed—Deed unregistered 
—Creditor's exeeut ion— MemorinI
of judgment ................................... S3
Mm Creditors’ Deed, 3.

Marriage contract—Uegistr.ition of 
copy—Proof of exeeutiou—Sub­
sequent mortgage Registry
Laws ............................................... 588
See Registry Laws, 1.

----- Timber license—Agreement to assign
—Assignment to innoeent pur- 
ehaser— Interest in land—Regis­
try Laws ...................................... 400
see Registry Laws, 3.

PRO CONFESSO Assessment of dam­
ages— Foreclosure ......................341
See Mortuaok, 3.

----- Clerk’s certificate—Serviee...........508
Sir Practice—Clerk's Certifi-

——Writ of summons Indorsement —
Affidavit of service ................. 341
tin- Practice—Affidavit, 3.

PUBLIC OFFICERS Wrongful acts 
Information - Attoruey-fieueral.

Mm Attorney-General. 
PUBLIC SALE Stilling eonqietitiun— 

Agreement—Illegality . .317, 400 
Mm Illegality.
Sir Registry Laws, 3.

PURCHASER FOR VALUE
..............................73. *•»;. ASM, :.sx
Srr Deed, 3.
Mrr Mistake, 1.
Sir Registry Laws. 1, 3.
Sir Trvht, 1.

RECEIVER Alloiraner.] While, as 
a general rule, a commission of the 
|s*r cent, on receipts is allowed to 
a receiver ap|Hiinted by th-‘ Court, 
tin* allowance will In* increased where 
nnnsnnl work is required, or diniiulsh- 
«sl where the r.ee<>ipts are large or 
the trouble in their collection is In­
significant. Hall r. Ki.ipp: Kr paite 
Appleby......................................................

RECTIFICATION ........ 133, 181. 538
Sir Mistake.

REDEMPTION Costs of suit.311. 455 
Right of— Intention of parties—Evi­

dence to modify terms of instru­
ment ..........................................181
Sir Mortgage, 13.

REFEREE t-'lniliny - .Ip/xni. | The
findings of n referee on questions of fact 
will not Ik* disturbed though the evidence 
is contradictory and might warrant 
different findings where they may d'i>end 
upon the credibility of witnesses.
Thomas r. Girvan (No. 1)............... 357
REGISTRY LAWS Anlr-napllal Con- 
lrin-1 I'hnryiny IIimhiiiiil'* IaiiiiI Uurtyuyi 
—Copy 0/ I null'll mini—Proof of Envutiun 

lUftcHtr Siyintratlon—Count ruet ir So- 
Ni- /•. iw iic ■ Afteff y 1 ■ /. 57 Viet ■.
■io, g. un. I lty an uute-uuptial contract 
entered into in Quebec, the intending 
husband endowed his future wife in 1 
sum of money as a dower prefixed 
chargeaIde at once upon his projierfy in 
New Brunswick. The contract was 
executed in Quels** ls*fore a notary. A 
copy of the contract certified to by the 
notary was registered in Madawaski 
County. Subsequently to its registra­
tion a mortgage by the husband of his 
real estate in Mndawaskn County to the 
plaintiff was registered in that county. 
The plaintiff was a purchaser for value, 
and had no notice of the ante-nuptial 
contract. Held, that as the Registry Act, 
e. 74. (\ S., provides only for the regis­
tration of nn original instrument, ex­
cept in certain euses, the copy of the 
marriage contract was improperly on 
the records, ami the marriage contract 
was not entitled to priority over 
the plaintiff’s mortgage. Section «it» 
of the Registry Act, 57 Viet. c. 30, pro­
viding that the registration of any in­
strument under the Act shall constitute 
notice "i the Instrument to all persons 
claiming any interest in the lauds subse­
quent to such registration, notwith­
standing any defect in the proof for 
legist rat Ion, does not apply where the 
registration is a nullity, as where the 
proof of the execution required by the 
Act is wanting. Murchie r. Theriault,
......................................... .

*• Timber Limine — t'mini Land
Regulation» Igmewrt to I seifs / cen« 

I ntgnment to Innoeent Punka• 
Priority—Internet In ImiuI -Ayirrinrnl nut
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REGISTRY LAWS Continued, 
lo Hid at Public Sale—Legality.] In IMUff 
one M. purchased nl u public Crown land 
stile a license to cut lumber on u block 
of land, and a license was issued io him 
dated Seiiteniber 1st. IN', iff. to remain in 
force until August 1st. IS*. 14. B,\ the
Crown land regulations incorporated in 
the license, the license might be assign­
ed by writing, the assignor to give notice 
thereof to the Surveyor-General, and 
the assignment to take effect from the 
date at which such notice should be 
received at the Crown land office. 
Licensees who paid their stump igv dues 
by August 1st iu each year were entitled 
to annual renewals for such parts of the 
ground held by them as might at the iirst 
day of July in each year be vacant and 
unapplied for. on payment of the mile­
age thereon on or Ik*fore the first day of 
August; and such renewals could la* for 
24 years from August 1st, 1S1*4. Pre­
vious to the above sale, one L., Mug 
desirous of securing certain lumber 
privileges in a part of the area included 
in the license to M.. entered into an 
agreement with him that he I.M.I should 
buy the block, and afterwards secure 
these privileges to L. Accordingly, 
after the sale, they entered into a 
written agreement, dated August .'list. 
180ff, prepared by the Surveyor-General, 
reciting that M. had agreed to sell to L. 
for the term for which a license should 
issue, and renewals, the right to cut. 
carry away, and appropriate to his own 
use cedar lumber in a certain area, and 
lumber of all kinds in another area, in 
consideration of $40; and witnessing 
that !.. agreed to pay M. the renewal 
mileage each year on a certain number 
of miles during the continuance of the 
privilege at the rate fixed from year to 
year by the government: and M. agreed 
to renew the license. The agreement 
immediately after its execution was filed 
in the Grown land office. Subsequently 
L. assigned his rights under the agree­
ment to the plaintiffs. Tills assignment 
was never tiled in the Grown land office. 
On Novemlier 10th, 1804, M. assigned 
the same license, among others, to the 
defendants, who were purchasers for 
value, and without notice of M.'s agree- 
ment aiib I.. and -m the assignment 
Mug produced to the Grown land office 
a renewal for the year Is-ginning August 
1st, 181M. was issui-d to them. In 
August, 1805, a tender to M. and the

REGISTRY LAWS Continued. 
defendants of L.'s share of the renewal 
mileage was refused. In a suit for a 
declaration of the rights of the parties: 
Held, 11 j that the agreement between M. 
mid L. entered into before the sale was 
not illegal as being an agreement to 
stifle competition at a public sale. (2t 
that the license purchased by M. did not 
convey an interest in land, and there­
fore that it could be tssigned without 
an instrument under seal registered in
• In......... lit y where the land was situate.
i.*J* that the defendants were under no 
duty to search at the Grown hud office 
as to the title of M. to assign the license. 
)4i that the agreement of M. and L. 
was not an assignment of the license, 
but at most a mere sub-license, con­
ferring no right of renewal qgilust the 
Grown, and amounting only to » sale of. 
or an agreement to sell, rights under th‘e 
license, enforceable by s|ieeitie perform­
ance against M. upon the license Mug 
renewed to him, or. if not renewed, 
giving rise to an action at law for breach 
of agreement, ami giving L. or his 
assigns no rights against the defendants.
Lavohlan r. Prrhcott........................4INI
----- Greditors' deed- Assignment of js-r-

Honalty—Filing—Bills of Sale
Act. 1 Stiff i.Ml Viet. e. Tn..........122
See Creditors’ Drkd, 1.

RES JUDICATA Itill—Demurrer. | A 
bill is not demurrable on the ground of 
rex juelirata. unless it appears in the bill 
itself that the matters alleged in it were 
in controversy and were adjudicated 
upon in the former suit. Where a bond 
given with a mortgage in pursuance of 
an agreement to secure a debt has lieen 
held valid in un action thereon, the de­
fence of rex judicata will lie to a suit to 
set iside the Isiml. mortgage and cgrie- 
incnt. Smith r. This Halifax Bank­
ing Company ................................................ 17

RESTRAINT OF TRADE - Agré­
ment—Illegality ...........................487
See Physician.

RESULTING TRUST Creditor*’ deed
—Validity...........................................Hff
Ser Crkditors’ Dbf.h. 2.

-----Husband and wife — Purchase in
name of wife — Presumption - -
Rebuttal .......................................... ,17(1
Sec Trvst. 3.
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RESULTING TRUST Vtmtinuid.
l'nmit «uni child—Purchase iu naine

nt eliild—Advancement .......... -04
s ce Trust, 4.

REVIVOR - hvnili of plaintiff Dis
missnl of hill—Costs •................. ô7
s«‘ Costs, 4.

REVOCATION -Cmlih.rs' «leed ..11:
Hee Creditors' Deed. 1. 

RIPARIAN OWNER Driving dnnt- 
Owrflow of river—Nuisance— 
IOst <>|>|>«‘l AcqnicHcemv Pre­
scriptive right to commit damage.
.............................................................. 171
Hee Estoppel.

RULE OF COURT
Hit Order ok Court.

SALE Foreclosure—Title of purchaser
—Decree of Court .................... 11.*!
Sir Mortgage, 1.

infant’s interest in land . .245, 2t!l 
Hie Inkant, 4, ,*».

Mortgage—Invalid exercise of power 
of sale—Mortgagee in possession.
................................................... 4—7, 4^m
Hu- Mortgage, 8, it.

Partition—Standing grass........... .'120
Hee Partition, 3.

SCHOOLS ACT - Sectarian Education - 
Emploi/nu nt of Members of a Hctiyinus ■ 
Order ne T tacherh—I'm- of Itcliyluus 
/ >rt»n—hel igious I nut met ion Hefoir and'■ 
After School Hours. J It is not a 
violation of tlie provisions of the Com­
mon Schools Act of New Brunswick 
against sectarian education in the public 
schools for school trustees to employ as 
teachers sisters of a religious order of 
the Homan Catholic Church, and permit 
them while teaching to wear the garb of 
their order. The fact that such 
teachers contribute all their earnings 
beyond what they use for their siqqiort 
to the treasury of their order for reli­
gious purposes does not affect their right 
to be employed in the public schools of 
the province. The holding in a school 
room before amt after school hours of 
Homan Catholic religious exercises by a 
teacher who is a sister of a religions 
order of flic Homan Catholic Church for 
the hem-tit of Homan Catholic scholars 
does not render such school sectarian. 
Rogers, • t r. The Tri meee of 
School District No. 2 ok Bathurst. .

SECURITY FOR COSTS ..............Wtt
Hee Costs, 8.

SEPARATE PROPERTY Married
Woman ........................................... HI4
Hee Husband and Wife. 

SERVICE Affidavit — Setting cause
down for hearing ......................240
Hte Practice—Affidavit, 1.

- Clerk's certificate—Motion to take
bill pro confemho .................................nt!8
Net Practice—Clerk's Crrtifi

— Writ of summons- Indorsement
Affidavit ......................................... .‘141
Hee Practice—Affidavit, 2. 

SET-OFF — Costs — Solicitor ■ Lit n. | 
Plaintiffs recovered a judgment in debt 
in the Supreme Court against It. Two 
days previously It. executed a bill of sale 
of all his property to B., and the plain­
tiffs brought suit to have the bill of 
sale set aside as a fraudulent preference. 
A settlement was made by B. H. being 
in insolvent circumstances, and leaving 
the Province after the commencement of 
the suit, no further step after the tiling 
of the bill was taken by the plaintiffs 
against him. An application by H.'s 
solicitor to dismiss the suit for want of 
prosecution was granted with costs. 
The plaintiffs now applied to set off their 
judgment against such costs. Held, that 
the lien of H.'s solicitor for his costs \vus 
paramount to the equities between the 
parties, but under the circumstances the 
application should In* refused without 
ensts. Worden et al., r. IIawlinr. .4ôo

SOLICITOR'S LIEN—Costs—Set-off.................
Hte Set-off.

SPECIAL CASE Costs of............... 427
Her Mortgage, 0.

SPECIFIC PERFORMANCE Juiit
diction- 1‘uinl Aun t mont—Conflict of Kri- 
dcnetlU Minis Kit! of llill—Costs. | In a 
suit for s|s-cilic |>er forma lice the evi­
dence must satisfactorily shew that the 
agreement is substantially what it is 
all«‘g«-d to lie by the plaintiff. If the 
agreement is denied on oath by the «!«•- 
fendant the Court will not deem- specific 
iM-rforuiance of it unless the plaintiff's 
evidence is so corroborated by witnesses 
or by tin* surrounding circumstances as 
to leave no substantial doubt that the 
defendant is in error. The exercise of 
tin* jurisdiction of Kqnity as to enforcing
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SPECIFIC PERFORMANCE - Con-

specific performance of agreements is 
not a matter of right in the party stak­
ing relief, hut of discretion in the Court 
to lie exercised in avvordnnee with fixed 
rules and principle!*. In a suit for 
specific perforinitiice of an alleged parol 
agreement for tin* sale to the plaintiff 
h.v the defendant of a piece of land. tile 
hill alleged the agreement to he that the 
plaintiff should take the land subject 
to a mortgage on payment to the de­
fendant of $loo. The plaintiff's evidence 
proved the agreement to he that the 
amount payable to tin* defendant was 
to he secured to him by a second mort­
gage on the land. The defendant s evi­
dence proved that the plaintiff was to 
pay off the mortgage then on the land, 
and give the defendant a mortgage for 
amount payable to him. Held, that there 
wax no concluded agreement between the 
parties, and that tin* hill should In* dis­
missed. hut. under the circumstances, 
without costs. Calhoun r. Brf.wrtku

2.-----Autrement to (lire Chattel Mort-
//««/#'. | S|N*cifie performance will In* de­
creed of an agreement to give a hill of 
sale upon ascertained furniture sold and 
delivered upon credit in reliance upon 
such agreement. Jones r. Hrewrr.IKIO 
----- Deed—Agreement to maintain Ven­
dor-Vendor's lien .................................... 110

TESTAMENTARY GUARDIAN
Infant - Trustees— Construction
of Will ........................................... 401
Her Will, 0.

TIMBER LICENSE — Assignment — 
Coui|M*ting purchasers—Priorities 
—Public auction—Stifling coni-
|H*t it ion—Illegality ....................400
Sir Registry Laws. 2.

----- Stilling competition at public sale of
—Agreement ..................... 217. 400
Sir Illegality.
Srr Registry Laws, 2.

TRUST FoUoirlng Trust ProiH'rty—Ex­
ecutor ilr non tort—Prinerdn of Trout 
Proiierty lurent at hi Laud — Joinder of 
Wiiloir. | If pro|M*rty held by an execu­
tor de mm tort has been disposed of by 
him and the proceeds invested, the Imuic- 
tieial owners may follow the substituted 
pro|H*rty into the hands of a third per- 
son not a purchaser for value without

TRUST—Continued.
notice. An executor de son tort sold pro­
perty and invested the proceeds in land, 
and conveyed it to his daughter by a 
deed to which his wife was not a party. 
After his death a suit was brought 
against the widow and daughter to have 
tile land charged with the trust affecting 
the original property. Held, that the 
widow was properly joined in the suit. 
Dunlop r. Dunlop ................................... 72

2. -----Foliote huj Trust Property —
Ornerai Assignment by Trunt re—Itefumi' of 
Co-truntie to loin Suit—Costs.] C. wrong­
fully appropriated merchandise in his 
possession as one of the trustees of P.'s 
estate for the purposes of his own busi­
ness. Subsequently it came into the 
hands of the defendants under a general 
assignment to them by ('. for the benefit 
of his creditors. A suit having been 
brought by the plaintiff, as one of P.'s 
trustees, against (\ and the defendants, 
for the recovery of any assets of the P. 
estate in their hands, the defendants 
offered to give up the merchandise to 
tin* plaintiff if lie could identify it. This 
could not be done, nor could its value be 
determined by the plaintiff or the de­
fendants until an inquiry was made by 
a referee of the Court. Held, that the 
defendant trustees were not liable for 
the costs of the suit. Where a trustee 
refusing to join with his co-trustee in a 
suit for the recovery of trust property 
was made a defendant to the suit, costs 
thereby incurred were not allowed 
against him. Belyea r. Conroy. .. .227

3. ----- IIunhand and Wife—Purchane in
\ ame of Wife — Prenumptlon — Rebuttal. \ 
A purchase by a husband in the name of 
his wife is presumed to 1m* an advance­
ment to the wife, and the presumption 
will not In* rebutted by the fact of the 
husband devising the property by will. 
Leonard r. Leonard.............................,*i7t;

*•----- PaiTnt and Child—Purchase in
\atne of Child—A dranceinent—Pir nu mil­
lion.] Where a mother makes a pur­
chase in the name of her child, there is 
no presumption that an advance was in­
tended. In such a case, it is a question 
of evidence whether there was an inten­
tion to advance. Moore r. Moore. .204

----- Creditors' deed—Failure to register—
Execution— Registered judgment
—Priorities ......................................
See Creditors' Deed. 2.
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----- Creditors’ deed—Anticipating judg­

ment creditor — Validity— Kevo- 
vation—Huit to set aside—Trustee 
not appearing—Inquiry us to
creditors’ interests.....................122
See Crkiutors’ Deeu, 1.

-— Iiifniit — Accumulation of income—
Mainten mee .............................. 037
sec Will. 3.

- Infant-Sale oi land Past expcudl-
t ures—.Act 53 Viet. c. 4. s. :213.

. 201
Sit Ini•ant, 5,
century trint - Will-Words of
request < 'onst ruction. ........70. "it hi
Hcr Will, 1, 5.

TRUSTEE trfrtrr Cimimulaneeu un­
der which Ad cict nui y br 04m»—.4 (frire 
Refuted —Nu/irenu rouit in Equity .tcf, 
Ihuo (5t Mel. r. D. *. Hl.) Tliv Court 
will not is a ritlv under seetl ni 
212 of tin* Suprême Court in Equity Art. 
1NÎMI (A3 Virt. <*. It. determine the 
rights of voiii|M‘ting parties to a fund 
in the hands of trustees. The section is 
intended to enable the Court to advise 
executors and trustees in nutters of 
discretion vested in them. In rr Martha
A. Fox well’s Estate ..........................1U5

8.----- Commission Income — lurent-
ment*. | Trustees under a will will lie 
allowed 5 per cent, commission on in­
come. and 1 per cent, commission on 
their investments. No commission will 
Is* allowed on investments made by the 
testator. In re Aaron Eaton's Estate.

8.----- Petition for Remoral — Voulu. \
Trustees applying to is* removed on a 
ground satisfactory to the Court, and 
not from mere desire or caprice, will Is* 
allowed the costs of their application 
out of the trust estate. In it Charles
Merritt’s Trust»...................................425

4.----- Rrmorol — Inuolrency — I p/mlnt-
mrnt of Receiver—IHumluual of Hill— 
Vont*.] An insolvent executor and 
trustee disputed a creditor’s claim, and 
the creditor tiled a bill for the appoint­
ment of a receiver, and the payment of 
his debt. The ap|siintment of a receiver 
was opposed by ilII other parties interest- 
ed in the estate. Pending the suit the 
creditor brought an action at law ii|sm 
his debt and recovered much less than 
the amount originally demanded of the

TRUSTEE -Continued. 
executor. The debt was then paid. Held, 
that the bill should Is* dismissed with 
costs. Milia r. Callin' ........................UtU

UNDERTAKING AS TO DAMAGES
—Injunction—Dismissal of bill.

Hit Injunction, 3.

UNDUE INFLUENCE Voluntary gilt
—Hurt hen of proof ................. 34b
8m Nr" Trial.

VENDOR’S LIEN Deed-Agreement 
to maintain vendor ....110, 107

VOLUNTARY GIFT-Vmlm* Influence
—Burthen of proof ................. 340
Set New Trial.

WAGER POLICY Life insurance- 
Assignment—Huit to set Aside— 
Fraud — Pleading — Failure to 
Prove Fraud—Dismissal of bill—
Costs .......................  400
See Insurance, 1.

WILL — .4 bnolulc (lift — Condition for 
IHteuliny— Repuynaucy— I on*truction 
Precatory Truut— Mot ire for (lift—Life 
hiHiinincc Pol Icy—Pol icy Payable to Wife 
of A nnured— WUI Hinporiny of Policy- 
Act 5H Viet. r. M. *. 7 - Reuniting Truut - 
A dranci mmt — Pnrchaxe by IIunhand fa 
\amc of Wife—Rebut loi of Prcuumptiou. \ 
A testator by his will gave a lot of land 
w.th house thereon and personal property 
to his wife absolutely, to enable her to 
maintain a home for herself and the 
testator’s sons until they should attain 
the age of 21 years. The residue of his 
estate he gave to trustees in trust for 
his sons. The will then provided that 
the devise ;iml liequest to the wife 
should bo in lieu of dower, and that it 
she married again the property devised 
to her should vest in the testator’s 
trustees for the lienefit of his sons. 
Held, that the wife took an alwolute in­
terest free from any trust in favor of 
the sons, but subject to the gift being 
divested In the event of her marriage, 
and that such condition was not void as 
lieing repugnant to the gift. Section 7 
of Act 58 Viet. e. 25, does not apply to a 
will made before the passing of the Act, 
varying a policy of life insurance. A 
purchase by a husband in the name of 
his wife is presumed to Is* an advance­
ment to the wife, and the presumption
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will not Ik* rvliuttvil by tin* fact of tin* 
husband devising tin* projierty by will. 
Leonard r. Leonard............................570

2. ----- Q tuera I Poirtr of Appoint limit—
Intention to Exercise 1‘oircr—Direction to 
rap Debt»—C. 77, ». JJ. C. N.J A test a - 
trix. having a general power of np|ioiiii- 
mvnt under tin* will of her father over 
real and personal eat ate, by her will 
directed tint her debts and funeral ex­
penses should be paid out of her estate. 
After making certain bequests the testa­
trix proceeded as follows: " Thu real 
estate of which 1 am possessed, and the 
|ieraonil estate to which I am entitled, 
came to me under the will of my late 
father, and it is my will that after the 
payments altove provided for that the 
residue of my estate, such as came to me 
under my said father's will, and all other 
I may be entitled to. both real, personal 
and mixed, shall lie divided between my 
three children.” The testatrix had no 
estate of her own. Held, that the will 
operated as an exercise of the power: 
the direction to pay the testatrix's debts 
out of her estate being but one circum­
stance to 1>e considered in determining 
what her intention was. IIvtchixson r. 
Baird .......................................................... 024

3. ----- Count met ion— (lift of Income to
Tr u»tern for Maintenance anil Hit neat Ion of 
Children—Income Capable to Father.] 
A testator by his will gave his estate to 
trustees in trust to pay over the net 
Income to the support, maintenance and 
education of the children of his son until 
the youngest should attain the age of 
twenty-one years. Some of the children 
were of age. and the others were minors. 
The father was able to sup|Mirt, maintain 
and educate the children. Held, that so 
much of the income ns would lie neces­
sary should lie paid to the father while 
he was under an obligation to support, 
maintain and educate the children, and 
did so. until the youngest child lieeame 
of age. ScHOKiKi.n r. Vassie..........057

4. ----- Pecuniary l.eyade» - Residuary
Kntate. ] Where a testator had agreed 
to sell land, but had not executed 
a conveyance of it to the purchaser 
and died, leaving a will, by which he 
gave several |ieeunlnry legacies to

WILL-Continued.
certain relatives, to be abated propor­
tionately in the event of his estate being 
insulticieut to pay them, and then gave 
all the rest of his estate to the children 
of A.: Held, that the pecuniary legacies 
were not a charge ii|hiii the residuary 
estate in the event of the |iersonalty not 
being suttlcieut, and that the conveyance 
of tin* land in question should be made 
by the residuary legatees. In it FAIRLEY 
Kstatk .............................................................W

5. - l‘recti lory Trn»t — Construction
Word» of Request. \ A testator, by his

will, gave and lieqiieathed ill his pro- 
porty, both real and personal, to his wife 
for iier use and benetit. and then added: 
•• 1 request my wife to pay to 1*. It. (an 
adopted sont, at her death, or should 
she sell the farm on which 1 now live be­
fore her death, $400. I also give 1*. It. 
the sorrel horse now in my possession.” 
Ileltl, that the gift to the testator’s wife 
was subject to a precatory trust in favor 
of 1’. II. Hknkhan r. Malone..........500

6. ----- Testamentary tluardiaii—Infant—
Trustees — Education of Infant —Con»truc­
tion.] A testator liequeathed his estate 
to trustees, and directed them out of 
their investments of the same to set 
apart £ 1.0(g) "to Is* used by them for 
the purisme of educating and giving a 
profession to my son, providing he has 
not already been educated and received 
n profession.” He then directed the 
trustees to use and apply one-half of the 
Income of the residue of the estate, as 
far as deemed necessary, for the main­
tenance and supiNirt of the said son, and 
that upon his arriving at the age of 25 
years one-half of the estate with nil 
accumulations thereon should Is* given to 
him absolutely. The testator left him 
surviving his wife, the mother of the 
son mentioned in the will, and the said 
sou, an infant of about nine years of 
age. On an application by the mother of 
the infant to lie appointed guardian of 
his person: Held, that the trustees were 
not npiminted by the will guardians of 
the person of the Infant : that the 
application should Is- granted, and that 
the mother ns such guardian had the 
power, subject to the order of the Court, 
of selecting the school at which the in­
fant should lie educated. In re Taylor. 
an Infant ..................................................... 401






