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LAW AXI) TAXATION OF COSTS,

ABANDONED .MOTION.

an r:i3'2i.rt.;'z""" '"t "- """^'" '» -'^<^

askf„rthecostr,T n J"'"""'''
^""^ '" ™'i*l«i »«

1 Q.n.D, 77 " " ^"'"""" ''•""'"O Company,

>n'>ti..n. />,„,„,„„ V. Devli,,, u Gr 8™ »''«°'l<'n''d
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PartvouRl,™ , '^ * !7?' «"""' ""> ""tice, tho other
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I,AW AND TAXATION OF COSTH.

the eoHts of an nhnndont'il motitin, it is twiml to bMdw the cost*

of preparing, and brit-Hnfi;, or otherwiHo iplatin^^ to affidavits

which have not been aetually sworn, or, beinff sworn, liave not

been tiled. (2) Whether, in taxing costH. on discontinuance

of action, any change of practice lias been made rroin the

former practice before the Judicature Act on disniisMal of hill;

and in particular, in respect to pleadings and evidence, etc., in

course of preparation.

The taxing masters certified as follows: "That we have

always acted upon the principle that the costs of all work in

preparing, briefing, or otherwise relating to affidavits or plead-

ings rciisonably and properly and not prematurely done, down

to the time of any notice which stops the work, is allowable.

and that the taxing muster, having regard to the circumstances

of each case, must decide whether the work was reasonable and

proper and the time for doing it had arrived. We apply the

same principle in taxing costs on discontinuance of action or

dismissal of biil, and we have not mitde any change of prac-

tice in this respect since the Judicature Act."

The Master ni' the Rolls acted upon this ccrtitieatc. Harri-

son V. Lfuftirr. L.R. 16 Ch. Div. 559.

The plaintiff bad sueeteded at the trial and the defendant

moved before the Divisional Court to set aside the judgment,

but did not order the notes of evidence nr set down tlie motion.

Plaintiff now moved before the Divisional Court for the costs

of the ni(>tion.

The Court held there was no necessity to come there for

an order and so aJd a counsel fee to the trifling costs incurred

by the plaintiff. The taxing officer should tax the costs of

the motion tc the plaintiff as part of the costs in cause without

any order. Loomls v. Pearsall, 11 C.L. Times 331.

A motion to ccmmiit for contempt is a "criminal matter,"

and. if abandoned, the costs cannot be taxed as of an aban-

doned motion. "The proper course would be for either party

to make application to the Court for sucli order as might be

just for the termination of the proceedings, and to decide if



ABANDONED MOTION. 3

llrj- ,.r ,-,y. «„„.*,,, V. l.illinhii. 12 O.W.R. 7(1:1.

Two |„.r.s„n» liml n ivnl «„ fm,,, tl„. .iinlu.n.nl ,I,.ht„r
pnnr to ln.s iiinkmK "ii ii».Hi((i, „t, and plaintiff .s,.rv,.,l thnn
"'"' "'"" ' ""'til'" (•« an .ml,.r uncler Rul,. 'MM t„r tliHr
exannnatinn a« tran.sf.r,.,,. Tl„. ,„„tion was almn,l„n,.,l an.l
h. person, H,.rv,.,l ,„ov,.,l lor ,.„»i,,. ,1,1,1. tl„.v „,„. .ntitlod

7 On'R'"'"!«l
""'" "'"" """""-"I- '"""'"- V. I>,n„l„.,.,.

WluT,. a motion is tn^atcl as ahan,l(,n,.,l ami tl pnnsiti.
party intends to ask for th ,,ts of an almniloned motion
he oiiifht lictore doinu s„ tn i-ommunieat,. his intention to tlie

w"i'/''i'';(;

"'""" "'" """'"" ""'' '" ""''" ' """'"" 2''

Jessel M.R.
:

-_. As re.-anls tlle ,ir.st part of ,l,e applieatii.n"•'"' " '" '" " •""""I "» the ru f the Court, that henee.
forth the eo.st» nt an ap, tion for the eo.sts „f an almndoned
not.ee ot a,,pe«l will not he allowed unless the a|,plieant has
raa.le a i.revious demand for payment whiidi has not heen eom-
plled with." Oriff, II V. .!//,«, 11 Ch. I). fll;j '>H W R 10

Coil. ItHlc r.«).-il) i-nless otherwise onlered. if a partywho serves a notiee of motion iloes not set the motion down, he
shad he deemed to have aliand.ined the »am,.. and the opposite
parly shall thereupcm he entitled without an ,irder to th sts
ot the motion.

(2) A party who .serves a notiee of motion mav counter,
nriand the .same hy noti,.,. serve.l on tlie opposite partv, who
shall thereupon he entitled to thi Is of the motion

(••!) In either sueh eases the eosts may l„ taxe.l without anorder upon t e produ.tion of the not of motion served, withan affl.Iav.t that the motion was not set down, or of the notice
of countermand .served: and if th, sts are not paid withinfour .lays trom taxation, the party entitled thereto mav obtainupon pnecpe an order for payment of the .same, on filing the
certificate ot ta.xat.on and an affi.lavit of non-payment of the

Sub-secticms (2) and (.3) are new.



LAW AND TAXATIIIN ()• CIlKTl'.

AltOlcriVK I'HOCKKDINOH.

Till' c-imi« (if almrtivi- prcc-cnliiiKii arc diwtlliiwnl unli>«
llicy are «|i(i-inll.v iilli,«c,l hy cirilrr or juddrrient.

Wlipri' iin npplicBtidn wim itiiiiIh t(i »trikc out a jury notire,
nml tin- iniitiiin mum rcl'iTri'il hy tlii' r,™>(il Master t(i the trial

Juiltli', Jinil lliithitlK further wiis ddlle. e(i»ts ahniilil he ills-

nlhmed. See Hepurt I. L. (). 18H.'i. p. 25.

Where tile suieeHMful party in nnt to hianie for the pro-
ceediiiKs proving aliortive this rule doe» not apply,

Where the first trial was nhortive hceallse the jury ili«-

">'' I. "iiil • der to the contrary was inach' l>v the .ludue
at the trial.

Ihlil, that the party »ho ult itely suceccihil was cn-
titlc'il III tax the costs of the first trial. I'op, hiiil v. Wnilii ini

II IMi. .-|4,

The retirement of Hlake. V.-C. who sat duriuK the arsu-
mcnt. occurre<l liefore juil(!nient, whereupon it was ordered
that the appc'l should he rc-ardued heforc the Court as then
constituted.

Ildil. followine III re Prmlr.v. 10 Jur. 8!)1, that the success-
ful party was entitled to the full costs of hiith arguments.
I'lnll V. AtlrW. .1 C.L. Tiroes 043, Ifl f'.L. Journal 1)48.

A solicitor and client taxation. The solicitors had moved
to vary an interpleader order and the motion was unsuccess-
ful. The ta.\inK ofliccr allowed the solicitors the costs of the
niotion and the client appealed.

.Meredith, ('..!.:—' J cannot say that the solicitors did not
undertake the prosecution of the appeal in the escrciso of an
honest and fair discretion, especially as in so deeidini; I should
l)e interfering with the decision of the deputy clerk, which I
ought not to ilii unless he lias clearly come to u wrong conclu-
sion

^
and 1 am of the opinion that it cannot he said, on the

facts of this case, that the proceeding was an unauthorized
one. Sec Con. Rule 1215 (now Con. Rule 1176)." Smith v
naruood, 17 I'.R. 36.
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tlu.«,.n,sts„ll„w,.,l.'' >,./,„.„/, v.,

l/,./.,„„;/,,;„.,,,.R
;;'

""''

« tn.il that tu.-n,.,l „„t ahovtiv. fr,,,,, ,|„. ,1,.|V,„1„„„ „,„

P."M.,s „l tl„.s,. «-,t„,.»,s,.., as tlu.y «,.n. sul,,,,,.,,,.,! f. 1 v
;"" """" "";'";' "'"ni". .h. int,.,.„„l' ,„„n„;,.„ . „ , f

"''
V "' '" """' ''"''"« !'>• t tVmlants- ,.„„„s,.| „n,l«as talu'D sul.jcrt t,M,l,jc.,.tmn.

! think th,. taxing; „lli,,.,- was riKht. Tho costs „r th,.'""-m. at II,„„ilt„„, „,,iel, th,. .,,,V„,,„„,s ,;',,..!,,

'" ''""''•'' """ 't ""^ "«»"nu.,l „„ l,„th .si,,,s ,h,„
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tli,«,. wirn.««.» uvr- nnl.v .'x/irniiinl on in„lt-r» nlatind to Ih.-
iiitiTiial ,„Hnai,..iM..nt of Ih,. cinipany. TIicn.. wit,, not i„Ml..r«
«illi whiWi the Cniirl il,l int,rr,r... „n.l tl». .•vi,l,.nr,. „n" '''J''''' »•"» in»<lnii«,i Tl x|.,.nH.., „r Ih.. »i|n,.««.,
I"r Ihiit |iiir|>i»<:. «,.ri. thiTi.rdr.. nm liixuhli..

Kiih. U:. (),.r..\. innw Con. ItuI,. 11 -.-,)'
aiv,., „ vry «i.|,.

.liH..nH.,n to Ih,. iHxinif „!«,•,., „» „ „„ „„, , „||„„.,,,,
" '' ''" »"' "l'l"'">- I" liiri, I,. h,iv,. n M «„r.v „r i.r.,|„.r
f,,r 111,' ,iii)iiniii,.rit ,,1" jimti,.,-.

••I ,l„ ii„t think il hiiH h,.,.n «h..»M Ihiit hi. h<iH ,.rr„n,...ii«lv
,.xir,.i»,.,| hix ,liwr,.|ii,n. H,.,. Ar,.h. I'rii,.., i:tth ,.,|., ,, 4,-,4

••

''/,,i,w„,,/„,. V. .V„,„«, II I'r, lt,.|,. 141).

rn an a,.|i„n „r i„l«,. ini|,ri»,ii nt, Ih,. C.nrl „r Ap|„.nl in
„nh.rintf a n,.iv irial, ,lir,.,.|,.,l that Ih,. ,.„st« „f Ih,. r„rm,.r
trial siKMihl «l>i,l,. tl.,. r,.Hult ,.f th,. n,.tt- trial. Al th,. n,l
trial Ih,. .jiir.v k.iv,. a v,.r,h,.t r„r th,. pi ii(f „„,. r„rthiiiK
,hii,iat...». nn.l th,. .Iu.Ik,. r,.|u«,.,| t„ u'iv.. tl,.. plaintiff a ....rti-

l„.,lt,. Inr ,-,,hIm.

I..,r,l K«li,.r. .M.K.:_..Th,. rmrt „f il r,l,.r in ,p„.«li„n
r..Ial,.,l l„ ,.,„|« „nl.v-t„ tl „t» „f th,. lir,! trial. It »av« in
<.fri.,.|. thai Ih,. r,.«ull .••ih r,.K:ir,l t„ II »t» ,.f th,. fir>,t' trial
'" ' "" """'" "« •!" •'""It "f Ih ,.„n,l trial with r,.Kar,l
t„ Ih,. ,.,«tH i,( that trial. Il m» t„ .,„. ,.|,.ar that th,. -n.siilt

'

as ii,s,.,l in that „r,l,.r na'ans th,. r(.s,ill „t th,. », n,l trial no far
fl» ,.,.»!» „r,. ,.„n,.,.rn,.,l. If U,,. r,.snlt ,.f th,. , n,l trial i.. thai
th,. plaintiff huH n„ ,.,„ts „f thai, th,.n th,. sani,. r,.»iilt must
tnlh.w a» t„ th,. lirst trial." /t„ll,n-l,n, v. M, Iropniif,,,, Ih,.
hill L'inliiail Jiiiiit fnmiiiillii llH!)4;, 1 (J.ll. (Hid.

("»t» will n.,t h.. all.iw.'.l l'„r »h,irthan,l n,it,.s i,t ,.vi,l,.ni.n
vvliNh ar,. n„t ii>„.,l „n Ih,. hnrinx ,.( an app,.al. th,. ,|,.,.i.,ion
turning wh„ll.v ,.n a p„int ,)f law. AV parli Wihslir 2" (;h
Div. Mli.

Art,r i»,su,. j„in,.,l in ,h.inurr,.r. hut a m„nth h,.f„ro tenn
111,, pla.nt.ff pr,.par,.,l ,l,.murr,.r l„,oka. Th,. ,.«s,. was »uh-
s,.,|U,.nlly r,.r,.rr,.,l t„ arhiirati„n an,l tho l„„,k« l„.,.am,. „»r.
I.".". On taxation th,. .\last,.r ,li»„||„w,.,| ihe ,.„»ts „f the
,l,.n,nrr,.r !,„.,k» an.l th,. plaintiff ap|„.al,.,l lr,„n th,. ta.xati,m
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Wil«i)n, .;.:_• Till, mil. „( till' .,m,.,., hliTI'. it in will,

prnil I .. „i,il „„i»i „,,|.r„t,. „i,jii.il,v i„ ,„„„v ,,|„,,
11,1. ,,i„,„„fr ,„i,», i„. „,|,|,„ri„,i to „„;,„. „,, „,„ „

""''"' """"• ••""'"" <'<"' I"-!"". ,i„,v ,„ ;, , !„,„'
for «rj„„„..nt. h.iiI ,i, „„.v ,„„, », |„„„ „ ,;„„. ,,

, ;»

. .u,l ,i.|v,.n... „„rt.v w,.n. th..,i t„ «,.,t|,. tl,i. ,.,i„«,. Appeal
""""'''. ''"'" ' ''"'""'" •' •""" '•" '' I'.H. Ml

AHSTHACT OK TITIj;.

'» "' "''"." Inr ,l„„,„„,.» u,r ,„.,,„|^ ,„ ,„„,,, ,1
I'' '"-';l«"»n..l,,pu,,,, „,,,|H,,. p|„i„,i,r„,,,,H, totiixtle

li"i>l. I.:- Att.UilinK tu l„.,,„,,k ,|,„| |-„f ,„„i„|.,„.
,

:;";:•;
™''',''"' "'-" Thi,i,,„,„„„„,^,;r,„

':

'"^ '" ";""""" '- I" 1 <" pr„v,. hi» titi,., „,„ i, i,

,";'•;;;,:;"
«'""»• • " <• 'v,,.,;,/, v. /,„/,„•„.,«

AD.IOIKNMKXTS,
Wl.i.r,. „ ,„,„i„n i« ,i,lj,„.r„,.,l „, ,),.. „„|„„„, ,„ „i,||„, „

unl..H .,; .,.rw,«,. hx,.,l hy ,l„. „„,,.. ,|i.,,„„i,„ ,„. „„ ,,,,_An ,i,i.,n..rnm,.nt intn Court from (;h,imlK.r» is ,l,.,.„i,,l to

»iljouni„„.nt (ollow „,.. „„„„ ml,. „„ „„. ,.o,t» in ChJ.
I .; «„i tin. „„rty „l,t„ini„, th.. ,„|, „ „, ,„,„ ,,,„„,

«ill not h,. or,l,.r..,l to ,,„y tl». .osts th,.m,f. ,.„•« if the'lU^tion ,ipp,.,ir» to I,, umii-Kuahl,.. u„l,.s,s tlivn- «„, i„ thpop.nion o, tl„. Court, niis,.o,„|,„., ;„ r,.,,uiri„« th.. opinio,, ,fthe JuilR,. on the question.
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See I'()STPo.\lN(i TliiAl,.

\l).Mi.Vr.STItATIO.\- I'ROCKKDIXOS.

;---T ^y.i.<. nature :;M:''r,r''^''"
"'''"''"''

the eo»L,r; ^,J';
^'"'' '"'''<'"•'•'"» -tnte „,,,sr I,,.,,

denee f„,. ,|,e ,Ie,V„,,.,„ v """ '"""''""'-'
''.v p„r„l evi-

dou!:r::r;:'':::;„;t;f'''«7
"''•-, ,„„„„.,.,

The Court, upou'f, ''"''' .'"'' •" ""- „„ ,„,„,.,;.

«.».» ..f ai, pities !:::;: ;';".-'•''••- -i-e,, ,„.,

«iit an adniinisti-ator „r ...ve,.|itor },.,. „ ,

administration proeeedin-s ,„ere ' ' "
'''"''" *" '"""'''

submit .„t,,e Court, or so„:;r.'l:r.r' '''-'-">"submit

interposition, othenvise lie

lispute or diffieult

will he refused lii>

.V reiiuiring its

lis eosts. ^firiiKjf



•<".«/.V,s™,,Tl„.v
,.,««„;d,

' in this ,., pp|,(

V. Clarke, 15 Qr (ifij ti,

»""•«. ! (J.-. (i02.
"" '''^^•'n'l""<s. 117„7, ,., ,.„„,

self, 1,0 „uj,|„ ,„„ ,„ '
" '""I n„t .ni.*.„„,|„..f,,,

|„„,.

^:''f^ '"" i'' "' mi „,,,„, r;
" " '"'» "" n.l,„.t,.,| ,„•„,.

™"'iM;;::;::::;r
''•'"•" -•>"^^ •

si'pinonoss,
,„..,li!„",'"

,

''"";!'' '"''"""'I".! lain.s. ,„•
|,v ,,„

•

'

•,

"''"" V. r„„,.,,v,. ]] ,.,. .,.^"' '" "• /'-,• .M.,vv„t,

.

'I must in this ,.„,,. ,.,.it,.M„
"

'

'•l-le .,t«t,,I in TM. y. r,„,
,',' ','. '."•^"'"""n tL^it tl„. „,,„.

«'lien. ,in ,.x,,.„t,„ i,,,,
' "''I''.''"!-' ^t ii, i|,i, ,,„„„,

'•"""™s"ti"n „f „.|,i,. , ,,;

'" "» !'""•" "ml „,,ul,le,- „

''*-'"".v. W,. l,nv,. i„ , ,

'''''" '• <'«n"iiln- ton

™-t-int,,i,,.„,,:;:;r:;-:'r'''''''>-f"m, ,w,!:h
"'IN.'nntam-.. with, ,„„l',„„„, „,^

f

''"'"" "''' """ «itl. lii.i..

'r. >'^--^«^^^>n.:zLXf:"\n"'
'''''' '"'"''''^^'^^"^

l'"s'm..s.s
,.,,,„H.it.v. \vi„,r„

'
.

" """' ''"»'"'» tlinn tl„.i,.

'h's .,„alifi,.a,i„„ (if i, ,,',.,* """' *"" ''"' "''">

"""'^ »'" "'I- ™un.i,„.„,
, V ;";';.''' ''"'''''''

'
"•""'

9



10 1,A\V ANFl TAXATION OF COSTS.

<if im iHliiiinistrutiiin action nut iif tlic cstiiti' is iiiaiii' whiTc
the action is not for the iiencHt of the estate, or as to so liiueh

of the costs as arc occasioneil l)y unfolinch'd cliarges or vexati-

ous proceedings. "Xo costs ou»;ht to he given out of an
estate except for tliose proce^'dings only which are in tlleir

origin (lireeteil m itii some shew of rea.son and a |)ropcr founda-

tion for tlie hcnelit of the I'state. or wliieh have in their rcsidt

c<induced to tliat lieucht." /'< c Lord Westliuiy. ('. Hart-

Ull v. Wuml. !) W.H. 817.

Hut if the suit lias enal>icd the Court to administer the

estate, the plaintiff, thougli he fails in his particular claim,

will he allowed his costs; sec ThiimjKiiii \. Sliippanl. 2 Cox
lf)l, where the plaintiff tileil his hill on the tooting ()f an in-

testacy, and a will was afterwards estahlished: and Taylor v.

Ifai/i/ai-lli, 8 Jur. Vi'}, where the plaintiffs unsuccessfully

clainicil to he the next of kin of an intestate, hut the real next

of kin were ascertained hy inipiiries in the suit.

if an executor rel'usi's to .join his lo-excculor as plaintiff

in a projicr ea.se, and is therefore iiuidc a defendant, he will

he refused his costs, I'olijir v. Diiillii/, 2 L..!. Ch. (O.S.) I.").

"In certain cases of mere neglect or refusal to furnish
accounts, where thi' neglect is very gross, or the refusal wholly
indefensihie, I reserve to myself the right of making the execu-

tor or trustee pay thi sts of litigatiim caused hy his neglect

or rcfu.sal. But 1 expressly guard myself from saying that

in every case of nuTc neglect, or even in every case of mere
refusal, an honest executor or trustee, who has fairly di.s-

eharged his duty, an onerous and thankless duty, is to pay
costs. liut where I linil. in additicm to an un.iustiflahle

negh'ct or delay that there has liei'n misconduct in dealing
with the trust fund, then I look upcm that neglect (U' delay as

an aggravation of the latter misconduct; and although,
standing alone, the neglect or delay might not he sufficient,

to induce me to order the trustee or executor to pay costs, yet,

when comhined witli such iiiiscimduct, I .should order him
to (h> so." .lessel, M.R., in llmnjli v. Sriinl. 24 W.Ii. ,")!.
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In other ™scs ,.xp,-ut(.rs, whil,. Rivon tho Kcneral ,.osts of
the miniinistration pr ,.,lin(;.s. have l,,.en ,lis,ilh,we,l the
eosts ol »p,.ei„| in,|uiries rendered neeessarv l,v the miseon-
duet or ne„h.et of the e,xee„tors. 7V hhs v. Carni.ln: 1 .Mad.l.
200; haplmrl V. HocIiih. 11 Ves. <>2: r„hi,r v. ('„/,,,, 1 1 W R
Til, :i2 I...I. Ch. 11)1 ;

/,.,- «„„,,, /,„j^,, , ,(,„^,, ,j o :^y ,j .|^.j
•

An administrator aetinR I,,,,,,; /;,/, was held to he entitleil
to eosts out of the estate, where the letters of a.luiiuistrati.m
were altenvards revolted ,ui the pro.luetion of the will of the
suiiposi'd intestate. .1/ ;,,/,„„.„ V. Ilirhrrl. .". W.R. .-,8:).

Kut where the adiuinistrat.ir. after knowledge that anoth.T
person ehun.e,! the rifht to administer, start,.,! a,l,„inistration
lir,.e,.,.,Iin};s, and the h.fters ,.f adn,inistrati,.n w,.re
he was refuse,! his e,ists llniisi

3:!.",.

Wlu'r,.

,Hit of th,'

of all ,)tlu'r

x,'eut,irs ,jr iiiliiiiuistratiirs

Stat,', tlu'se e,.sls are pa.vahl

IIKIII V. IliillxiiiHIH

ntitl,',l t

rev,ike,!.

1 Ch. 1).

|in,irit.v to

ist.s

th,)se
er partu'.s. whi'ther as plaintitls or ,h.|en,!ants 7V/»-

-»'/ V. Dniirru. a Ueav. :!:)!): „n,l ev.^n t,i the pa.vinent of ,l,.|,ts

where the estate is ins,ilvent. (iaiiiif v. T(iijl„i: 2 Hare 41:)-
SaiiihrMiii V. Slodihrl. 11 W.H. u'T.'i.

Sin,ilarl.y in a eredit,ir's aetion f,n- ailininistration and
the ,.state )s m.sufflei,.nt for the pa.vnient of all the er,.,!itorsn full, the plaintiff will he entitl,.,! to his ,.ost.s. Sl„„l„„ y
Ilatfidil. 1 K. :i38; /lis^HI V. «,„„,,,,, 23 H,.av. 278
same rule applies t,i the ea.s,. ,if a eri'.litor wh,i
,!uet ,)f an aetion ,)ri(tinall.v eomiiiene,',! by a les^ate,
of kin. Itiihanh,,}! v. Hiihnrilsmi. 14 Ch.' D. 611.

Wlu.re a plaintiff, insti^a,! of applying for an ailministra-
tion order on notic,., eommene,.,! an aetion by writ ,if sum-
mons he was hehl not ,.ntitle,! to the ,.xtra eosts o,.easi„ned
tli,.r,.|,.v. Sonnm y. Sonrri,,,,. K, Or. .3.5!); .)/„„„ v. CaM-
irdl. 1.) P.R. ].-,f|.

And such unn ssary e,>sts are not reeoverahle h,,tween
s,)lieitor and elient. Alhiihy v. Keir, i:i I'.R. 4o:t u I'

R

227.
'

The
obtains th,' I'on-

or next
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\Vlicre ^t is nut cleiir «lic>tlu>r tlip procc-cMlings liy writ was
nei'i'ssaiy tin sts will hp rcscrveil until at'tiT tin? .Master's
report is made. Eherlx v. Ehn-h. 2,'> Gr. Sli.'i.

No pcrs.m other than the exeeutor or administrator is en-
titled to appear in Court or in Chamhers. or hefore the Master,
on the elaim of any person aijainst the estate of the deeeased in

respect of any delit or lialiility. unless liy leave. Con Rule
204.

-Mere liherty to attend proeeedings doi.s not neoessarily

entitle the party to costs of attcndauei'. The order sluulld so
jirovide if it IS thi' intention that costs should he allowed.
Day V. llnltu. 21 Ch. I). S:)ll. See Sharp v. Lush, 10 Ch. D.
47S, pust. under .Xttkxiiances.

Where two or more acticins or proceedings are instituted
for adniinistrati.)n, or partition or .sale, all oi' any of the costs

may lie disallowed. Con. Hide 1147.

I'nder Con. Rule (ili2 the JIaster has power to elassii'y the
parties, and reipiire the jmrtics constituting each class to he
represented liy the same solicitor. Where this is done, any
nieiiilier of the class who insists on lieinj; re]iresented hy a
different solicitor must pay not only the costs of his solicitor,

hut the adililional costs occasioned to any of fie other parties
hy his hcini: ivprcscntcil hy a ilifferent soliiMtor. C'on Rule
1148.

In case of a deficiency of assets, the costs of creditors in

provinsr claims are to he adiled to the delits, and paid propor-
tionately, and are not entitled to be paid in priority to the
debts. Ill n .Kliia Iiisumnci('ij.,M Gr. MiO.

.See Co.MMissioN i.v LiEr OF Costs; OFfiTiAL Gi-ardian;
Attk-\daxces; Conoitions of Sale; .Vdvertiskment ok Sale:
Al-CTIONKER; CoI'IEB; InCK-MBRAXCERS.

.VDMrSSIOXS.

('(III. Huh iiai.—VAXfh parl.x shall admit such of the
material allegations contained in the statement of claim or
defence of the opposite pi'-ty as are true: or he may give
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n..t.,.e. l,.v h,» „«n .,t„t,.,n,.nt „r „th,.rwis , that lie admits for
th.. p„rpn«™ of th,. anion the truth of the ease Konerally orof any part of the ease, state,! or referred to in the statement

I'iuu iotr
' "''

""' "'''"''''"" " '"'^' """" '""'y- f'™-

Con. Hule irft-A(lnii«sions are, in all eases where it is
praet.eahle, to l,e l,.v referenee t,. the nu.nher of the para-
>.'raphs m the pleading to «hi,.h th,.,v relaf. with sueh qnalifi-
c-at,ons as ma.v he neee.ssar,v „r proper for proteetins the inter-
ests ot the part,v making sueh admissions: thus-" the de-endant admits the allep.tions tnade in tlu- lirst, seeond and
third paragraphs of the plaintiffs elaim." Con, Hule 4(J1

Cm,, liuh ,5jr.-.\ part,v „,a.v l,e ealle.l u,,on l,v anv other
liart.v to admit an.v doeumeut, saving all just e.xeeptions bv a
notiee to ,ulmit, which ma.v he .-.eeordins to Form No, ():( f'on
Rules (il7, cia

"•

Co,,. It„h ,70,,._lt ,,,,,11 I,, ,„j^,,i^,„j .^ ^^._.|^^,__ admissions
are .signed hy the solieitor of the party hy who,,, or ,m whose
iiehall, they purport to he made. Con. Rule 6)0

C„n. lt„h JJM.-When anything in the nmrse of an aetion
or relerenee which ought to have heen admitted, has not heen
""".'•'!"'• "" 1""''>' "!'" "'T te,I or refused to uiake the
"<lm.ss,on may he ordered to pay the eosts oeeasioned l,v his
uegieet or relusal. Con. Rule 1189.

<<"' ll«'<' /i.W.-The eo.sts of proving „ .loeument shall
not he allow,,! unle.ss « notice to a,!mit has lieen given under
Rule ,,2,, except where the omission to give the notice is asav,ng of e.xpen.w. Con, Rule UOO,
A party is not hound to rely on the a,lmissions of an

opposite party on his examination for discovery, and there-
fore the eosts of procuring the attendance of a witnes.s toprove what was then a.lmitted sl.o.dd he taxed. AhxavOer v
iichool Truxtec.1 of Oloucr.sfcr. U P,R, l,-,7

JIalins, V.-C.:-"The dcfen,lani oughi not to ,leny the
plain and aeknowle.lged facts, which it is neither to his in-
terest nor m his power to disprove,'' Lcc v. Button. ]2 Ch



H I,A\V AND TAXATION OF COSTS.

Sir J. Ilannen:—"The useful praetice nf makinB ailinis-

sinns wmild lie valueless if, ndtwitlistandins that the material
facts are set out hy the iilaintilf and ndniitted l>y the defen-
dants, evidenee in additicm were alhiwc'd to he given, heeauso
it would i-ome to this, that neither the Court nor the defen-
dants would he sure that all the faets were hefore them, and
the iidmissiops wovdd not he final. It must, therefore, he
taken that .siich faets should he stated in a statement of elaim
as if admitted would eonstitute thc> whole of the |ilaintiff's

case, and that evidenee will only he aumitted at the di.>icre-

tion of the Court ami on special groumls," Thr Uanluiik, 9
P,U. .(2.

Where a new trial is Kranted a notice to produce, (jiven for
the tii-st trial, is availahie for the seeonil trial, and a .second

noti<-e is not necessary. Ilapr \. lliailnii. 1"
(J.H. ,')OII, 21

L,.l.(j.H. 2;").

The mtiii ilicidnidi in llnpc v. Bcndon is as applicalilc to a
notice of intention to use the prohate nf a will as it is to a
notice to produce, or to a notice to admit, hoth of which, if

given for one trial, are availahh^ for anoliier. In Klloii \.

LarLiiis. .-> C. & P. ,'Wi;. Tindal, ('..J., says: "The former trial

is deemed as no trial, and the new trial lieinR of the sauu'
cause, is therefore suhject to the same admissions." Indeed,
the argument for the admi.ssion of a prohate of a will at the
second trial, upon the same notice as was given for the first

trial of the same cause, secuis stronger: for tile olijeet of the
statute is to dispense with the necessity of proving a will iter

testis, unless the case of the defendant is such as to recpiirc

such proof; therefore^ the statute gives him an opportunity
within four days after the receipt of such notice, to give a
counter-notice that he intends to dispute the validity of the
devise, and if he fails to do so, he is deemed to convey that
he has no intention to dispute, and he is excluded from disput-
ing the validity of the will. Wilsnt, v. Baird. 19 F.C.C.P. 102.

See Notice to Admit.
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ADVERTISEJIENT OF SALE.

An ndviTtiscment iv.is not pniperly ilrnwn tlirnuRli the
nettlcct of th,. party havioR tlio mmage „f tlie dnw who
now askod to have it roforrwl hack to the .^ra»ter The ad-
vertiseinent was referred haek to the Master, and the a.hli-
tlonal e,«t» oeeasioned therehy were ordered t,. he pai.l hv tlie
appheant. I/, want v. I;i,l„iit, 1 Chy, (.'li. 2-44.

See Sale; CoNDiTtoNs iik Sai.k.

The advertiseiiK^nt is prepared by the solicitor having the
eonduet of the sah' pnieeedings, and is then lirouRht into the
Master s office, witll (he affl.lavits verifying, etc., and s, ttlcd,
the .iralt advertisement as settled is then left with tlie .\raster
wlio hands out a fair copy thereof for wlii,.h h,. charL-es ten
cents per folio.

Jn drawing advcrti.scnent for the sale of n'al or personal
e.state under the direction of the Court, inclu.linK copies
e.Neept for printing', the solicitor is entitled to .« and twenty
cents tor each folio over five; to he increased iu the discretion
of tfie Master wli.'n special inlVmiiation has heeu ol)tained to
a sum not cxiwdinji *10.

See Item 1;j2. Tariff A.

ADVISING OX EVIDENCE.
Item I.-i7 of th,. tariff of costs reads as follows; "On settlin<»

pleadings, intcrros:at.,ries. special eases, issues or pr.fitions^
and a.lvismK on evid,.nee in ..ontested eases, in the discretion

/-'"'^.'"f
""•'•''' ''"• *^- ^'- '^'"'^ i" C- C. cases) not exceed-

ing .»..), $.i. Ii, re Unhinsoii. a micHor. IB PR 403 ti,^^.
was an appeal from a ta.xation, as between solicitor and 'client
of a .solicitor's bill of costs in an action of /t,nmay v. McLea,,'
Wore the sittings it was arranged between the solicitors that
the action should be referred to the Local Jlaster as referee
The reference seems to have occu|,icd an unseemly length of
time, and the Court characterized the costs of the litigation as
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"simply iippnliinfj." Two of the iillownnct'H olijet-tcd tn were

$5 for (idviKinK on cvuk'ncc. ami $10 for nmnsci U:c at trial.

In (U'livcrini? jiHlKiiicnt Street, J., snitl :
" It is not hIipwh that

any iiecasion arost- for eonsiderinjjt or advising on evidence, or

for prrparinn: for any trial. L'mler elanse l.')8 (now 157)

of tilt' tariff the iiiaxiniutn allowance for ailvisinjf on evidence

is $:». I'ndcr clause l.Vl of the tariff counsel fee with brief at

the trial is tixed at $10. *to lie increased in the disiTction of

the taxinir otlicir in actions of a special ami important char-

acter.' These words in the taritf must he taken to mean what
they say. viz., that the discretion piven to the taxing' officer

does not arise at all unless the action is shewn to lie hoth

special and important.

"Hvcry eontcstcil action may he saiil to he imptirtant to

the parties, hut here the issues raised upon the r iril were

such as must manifestly result in an immediate referenee,

even had none hcen previously agreed on, so that the actinn

can not. wc thini<, fairly he dcscrihed as special and iinpnrtant

in its character. Wc cannot helj) thinkinj; that the tuxinp

(tfliecr has (dearly erred in treating this as a caw f(ir the

exercise of his discretion, and the fee \\>r advising? on evidence

should then'fore he disaliowcti altotrether. and the counsel

fee reduced to the ordinary fee of $10 allowed hy the tariff."

It is somewhat diflieult to fciUow the reasoning; of Street,

J., in regard to the disallowance of the fee for advising on
evidence. He bases his decision on the ground that the action

of Hamsatj v. McLran was not "of a special and impttrtant

character." Uut these words are not found in item lo7 of the

tariff, which is the only item dealing with advising on evi-

dence. They are found in item I'^t. hut that item deals with

counsel fee with brief at the trial. There does not -(eem to he

any authority tor importing the words of item 1,')3 into item

157. Reading the judgment in connection with the facts of the

case one cannot help thinking it is an instance of a hard case

making hard law.

In Denison v. Woods, 18 P.R. 828, the same point came again
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Thi- lift ion

t's j)i)(l was

Till' taxing;

I'l'. find til

iitldwaiirc.

hofore Street. .1., „n nn np,M.,il l>„„i „ taxation
was iiront'ht l.,v an aivhit.rt Inr pi-c,IV»„ional m rvi
rrlVrri'd l,j nscnt to an ollivial ri'lVivi. for trial
""''•';' ' "

•
'«• "f *> lor advisins; "i. .•v„i,.|

l,yl,ii,«„„ was rrlieil on as an aiitliorit.v avniMsl il

The jiiiljiniont of Strool. .!.. i» as follows: ^-

••NVithrr as to th.. ronnsH IV,. nor as to tli.. r,,. advising on
.Vldenro .lo,.» the present ease fall within the d.^iMsio.. in /,,
J,„lmis„„. The retVrenee there was in reality inerelv to take
'";"'!""

'
'" '"'''•'•' i" til" Pn-sent ease was for the trial

"t "II '«iM.s ,„ ,!„. aetion. Hxpert evi,l,.nee was eiven npon
this relerenee, and the pres,,,. ,•„»,., unlike /,', i:nhi„.„„. w„,
not one whieh wouhl have hern ref.Tred ,„ uuil,,,,, The
.|U.-.ntun, of the eounsel fee. ,h,. ease hein,' proper for a ,-, unsel
tee. w,il not he review,.,! on apia-al; an,l thoURh the fe, vis-
ing on ,.vi,Ienee should not h,. allow,.,! where th,. action is of
sueh a nature that it nnist r,..so!ve itself into a n.ferer lo
take ae,.ounts as in It, ll„l,i„,„„. tl „„. nd,. ,l,e.s not applv
to a refer,.n,.,. for trial of other issues than uwv,- .|Uestions oV
a,.,.ount, sueh as wi-re involve,! in th,. present i.nse."

The inferen,.e frou, th,. .ju,!Km,.nt in /,V /,„/„„.,„„ «.,.,„» to
!"• that no allowance will he nia.h. to a solieil i- for a,!visinir
on evue,,,.,. in th,. .Mnst,.r-s offiee. The .natter e,une hefore
>id,l,ll. J., on an „1 f,,„„ |h,. taxation in I'l, ,i,l,rhiU, v
/««„„,,.,., „n,. ,„R, :,,,7, wh,.re /,•, /,.„,„•„,„,„ ,,,, ,.;„.,,;
KMhh.ll, ,1. :-( ounsi.l IV,. a.lvisinfr on evidi'm^e. It is arBueil
that sueh a fee ,.annot he allow,.,! upon takini; a,.e„unts in the
.Master's olli,.,.. Fees for ,.ouns,.l are allowe,! for eouns,.!
atten.lmK on refen.„,.e to tl„. ,Ma.st,.r: Iten, l.V,, an,! I an,
unahl,. to un,lerstan,l why. that heins; -so. tariff item l."," ,!o,.s
not apply t„ .lustify tl,e taxing „ffi,.,.r in allowing a IV,. advis
.ng ,m evnlenee. If 1 an> permitt,.,! to appeal to ,nv own .-x-
per.ene,.. I would .say tliat the taking- of a,.eounts rwpiires as
elose ., senitiny of evidenee an.l winnowing out of the itnn.a-
er.Hl as any part of a ..ounsel's pra,-tice." Affirme,! l.y a
Divisional Court.
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Ah s4)on us iiwiii- Ih juiiii'il citlifr party hIiouIiI )k> entitled

to tax II tVf for miviMintf im I'vidiMicc, if thi* MaHtcr, in hiN ilin-

<^r<>ti<)n, thinkH tht> opinion of coiinHfl wim rt<HHona)ily t!*ken.

I^nioii Haul, \. }tnirisift. 11 i\\j. Tinii'N IfiH I Manitoba catw).

AKKIDAVITS,

llitriibnm v. tianiij. 27 (Jr. Hl>. Motion for nn injiim-tion.

SpriitfHf, <'.:--'•! ii'ivf tlu' plaintiff tlif jfi'm-ni! I'ostn of

till' I'llllNI'. I fXi'fpt. hoWCVlT, out of tlll'Sf costs, till' I'Osts of

thi' atTidavitH used on this iipptii'ation. 1 do no lit't-aiise thosr

put in to Ih' iTiid by in<> arc scarcely icifilite; iriany words it

is difficult to dcci[)hcr, and they can hai'dly be made out except

by reference to the context. Thin is in direct cortravention

of (1. 0. 07."

ii. O. H7 dues not appcai .;. have Imtu fully incorporatcii

into the .Judieatuie Act. or the Cnnwdidftted Ruh's nf IVaetiee,

hut no doubt thi- practice as to taxation in respect to atlidavits

cuntravenin^r the nde therein laid down will be foUowcd.

The costs of attidavits filed <m a motion, but not entered

in the order, will not he albiwed even on a taxation as between

solieitor and client. Stnriis v. Lord Newborough. 11 FVav.

Hi'S: Siuart v. Gnrtiall, \'.i Price 755.

(In a motion for an interim injuneticm it was dismissed on
n preliminary objection. The order dismissing the motion
contained a K«neral recital of the readinff nf "the material

filed." instead of a .spcLitic recital of the affidavits. The
taxing otfieer disallowed the costs ot the affidavits. Armour,
*'.d. :

—"This appeal must be dismissed with costs. Morgan
on Costs, p. 486, and the authorities therein cited fully sup-

port the taxing officer's course, with which I entirely agree."

Meredith. C.J.:
—"The appeal in my opinion fails.

Whether or not the (miission to recite the affidavits in the

order was fatal to the claim of the defendant to have the costs

of them taxed to her. the taxing officer certainly had a discre-

tion to disallow the costs of unnecessary affidavits, and in the
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.xe„.i«,. „r ,|,„t ,li«,T,.ti„„, ,« „.,.|l «» l„.,.aii«o th,.v «,.n. nni
•: '' '" ' •''•••

' «"M.,» II ,1, „r „„„,. in ,,„..,.

""" ^'"' "'"'""' '" '•"'I t nf «lli,.|l tho .,,,1, w,.r.. nnlT,;t U<
I"' |.«i.l l<i>l.'<l l„.,.,m»,. il„. ,„.tion wan hnuiitlit uitl,„ut IIh'
writi™ .iiitl,„nt,v „r 111.. riLXI frii'ml Uvmn (in.) fil,.,l

W,. .•„niini »,i.v ih„i, i„ tl„.»,. iMrMimstiini',.,. t|„. i.ixiiiK „ffl,-,.r
'r-ml in ,l.s,ill„«ini; ilio ,-„sts uf 111,. „m,lavit» Mh',1 in „|,|,„si.
th.n ti> th,. in,.tmn. and «hi.-h «iT,. not nwl ovvilii; In tlip piw.
I...im«r.v oh.j,.,.tin„., «hi,.h I l,„v,. ,vlVm.,l l„.in« lak,.„ an,l
li^illK fuvn ,.ff-,vt !„. »7„y,avWv. ir;.,/,,,,,,,,/, II) |M{. 18:).

It is pnip,.,- aiKl n,.,.,N«ai-.v t„ rriak.' an alTlilavil ,>f siTvi.r
"' "" ™« ""•' "l'l'"i»lrn..nl ..n. an.l paviia'nt i.r ndlirt
m"n,.,v l„ a party t.. h.. .xaiinn..! r„r ,li»,.„v,TV. .l/,/„„„ v
Hrun. 12 IM{. (lie.

WliiMV an affl.lavil hail I n nnul,. tn prm rtain itvnw

(li^bnrsi-inents wpn- dii

V|.arin« the ilBhIavit h.tp

i>r ili»hurseini'nt», ami them
on taxation ;

-

/?''(/, that the vharKes for p
iilKo properly iliwillowed. /.'. /,',;fc,

aim. 24 Gr. "jori.

Where plaintilT tih.,1 many usele,.s affidavits, ali.l had a
(treat many repetitions a» well as idle statenn-nts on informa-
tion and belief in affidavits filed, a direction was sriven to the
Master that they should n,.t he allowed to the plaintilT on
taxation, thouffh the defendant's summons was diseharRc'ti
with costs. Ilooprr v, Hiirlrii. 1 L..I,N,S. 22:).

One liailiff had served four defendants and made four
sejiarate affiilavits of service.

Spraggc, V.-r;.;—"There is no necessity of four affidavits
of service; the costs of one only .should lie taxed." nmillon
V. MeNaughlDn. 1 Chy. Cli. 21(i.

Costa of unnecessary affidavits were disallowcl in A'prf-
Iwri v. Todd. 6 IMi. l-,4; and in Sank v. Wov.r. (i P R 267

A barrister or solicitor attending for cross-examination
on an affidavit made on a motion is entitled to he paid $4
conduct money. Sutherland v, rhippen. 7 L C Times 4.12
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Till' loi'iil uftlriTH iirlliiii n« i'li'rk« nt Aiuiiji'. I'tr., hiivr

nnw iniilniitiiin» lo iiulnrw mi tin' ri'i-iinl llii' niiini'ii of

.iiilliMi'l I'liKiiKi'il III II iiw III Ihi' triiil. till' lliiiiihi'r nf wit-

ni'BHi'ii simrii. tiiiil till' tliiu' iHi'iipii'il liy 111.' triiil. An nffl-

iliivit til iilitiiin iiii'i'i'iisi'il I'lMiimi'l rt'i'« in. Ilii'ri't'iiri'. iini i'«.

wiry, mill will ii..t h.' iilj.iwi'il <in liixiilioii. lii'imrt I. I,. O
IHH7.

Hil.Vil. t',
: -•Till' plllilltiir lllllill' «ix llfllillivits nil lirnilnr-

ti.in. I'ilhiT pi-nlll|ili'il li.v till' ^i.'linn iif till' ili'l'.'lli'i' i.i- liy Mii.v

of vi.liiiitary siippl.' nt in || riKiiinl iiHI,liivit. Tin' t,ix;i-

liiiil lliiw stiinil» ttilli till' iilliiuiiiii r iin iiffliliivit an I I'xini

I'liliii fur till' iiilililiniiiil iiiiitti'i' I'viilvi'il iliiiini; tlii' litiKiitioii.

Till' .Miisti'i' luiH liiiil ilmvii II wlinli'smiii' ml". wiini'Hliiit nkiii to

till' ri'siihitiiiii nf till' Irish .IihI^-i'm timt ivlieri' ii uikhI iIi'hI of
skirinisliintf nm's mi whii'li ilm's mil mlviiii'i' tlli' iniimi' of jiis-

lii'i'. it ininlil 111' rii;lit to siiy that ni'itlii'r pliiintilV nr ili'lVn-

ilatit'.s siilii-itur >liiill liavi' till' I'osts tlli'reiif as auainst tln-ir

.lii-iits. I Si'i' llnlliiiiil V, Eiishriinil. 4 ('.L.J.N.S. a.'ift.) I ij

,

not intrrt'i'ri- with tlir iirih'r."

On iippi'iil till' Divisimuil fiiurt iilllri I tln' .jinlunK'nt nf
•lir ChalU'i'lliir. Iliihliriii \. l/iiliiii. Ill I'.IJ. 2IH.

All allhlavit piir|im'tiii|; in Ilii- jurat tn hi' sviiirn nn a ilay

not yi't arrivi'il is n nullity, 'ii rr llnhn-hiiu, .") I'.H. 1:12.

On a ri'viow uf taxation .In' I'lists of an afliilavit on pro-

iliii'tiim was oli.ji'i'ti'il to on the (iroiiml that it was false, in-

sullii'ii'nt anil inislrailini;. Olijoi-tion i.vi'mih'il. for althou(?h
the alliilavit was insiiftieient. it a[ipi'«ri'il that the [ilaintiff's

a|i[ilii'ation for a lii'tter one was ilisniiK.si'ii with posts, anil he
iliil not apiH'al. Crniii \. Siir f).rl< if Hamltr Cn.. I.'i f I,

Times 322.

Two affiilavit.s on iiroduetiim, one hy eaeli plaintiff, ob-
jei'ted to heeaiise they eolllil have been .joineil in one. The
plaintiffs resiiled in different parts of the eoiintry. It

appears that both were sworn at Jlaeleod, but on different
days. It was not shewn that both plaintiffs were present at
JIacIeod on the same day. llrU}. tliat it was not unreasonable



AKfril.vVITM.
lil

••ii.h. Mli
. (7i/i,/i,

.
1,-,

li> hIIiiw fur nil HlHilnvit inmli' i,;

'' I-. Tiiiu'H :ij-l.

AllMiivil, i„ ,)„.« ninlh.rx «hi,-l, ||„. („„,., ,,„„„, |.„„„ n,own r...-„r,l, ,vil , „,.,!, (,,,,ii y, /,„,„, , ,,|,^, ,.,

.1,: .1W,„7/,„.,.,-,, V. //.,/,/„„„,,. ;s w,,,.|, .-.^ ,.,;,
I>il{i'«t ' IIHIII), 7!l.

Ill ./"/o,.,/„„ i. l,;,Hm,i„. T Oiil. |,,|i. ,-,11, „,,|,.|, „,,

'"""', " '""> ""<"> "» •'••"n.,.| \W..- ,)„, ,K „
<M'P''"I "« tn rnuMvl l.rs |mi,l hy „n,. „„.„,l„.,. „r „ tin,, ,„
",""""' '" '" "' •!" "" linn. Oil II... f„xHfi..ii ;„, „m.
'lavil «,K ,„„.|„ |,y ,i„. „„.„||„.r „lln nclfil (I, ,.„„ns..| fl,l,l
lli.il tl... .i..r.n.i.int «•„« not ,.„ti||,.,l ,„ ,„s „ „^ „,. „^

"""" ''y "''» 'ini'liivil. Th.. Chnr ll.u- s„i.| tl,.. „ffl,l„vit
wil "Mli.'I'llll.ills

l'.rl,iin ,ili;,hivil, l„r iin,. .,„ „ .,i„t„,„ i„ ||„ \v...|<lv ( ,.,,,1
"''' "''•'' »i'l' <l I''H< in tlimnh..r., i,,,,..,,! „r in tli, , i,
';'"'' "" '" • '"''^ '> Hill" Kll'. ..ri.l th,. iMxiMf ..m'.,.r
.liHiillnw,.,! tli.-iii i,s licini- irn.Knl„H.v lil,,|. ()„ „|,,„,,| u,,^,,
< M,\ that lliis irrvunlanty ,li,l „,„ ,|,.„.,.,ni„.- tl.,' taxil.ilil,
"I llu'.s,. am.lavits as ll„.v «,•,-,. n.s,.,l .,n tli,. n,.,ti„n an.l nvit.-il
"illii..ir(l..r. amlall.m.ilth,. appi.al. .S7 ,„•//.»,,/.„//,< A' /, i;,
^1'oini ,if Sliinjiiiii /•alls, wi iwi, -^m,

Tin. .-.ists .,r |ir,.|)arinB affidavits f.,r ii,.. „, „p|)„«inK a
nn.tion wl,i,-l, is a . ..,. .; „ M.l.ineU. ar. taxalile. if si,H,
affidavits ar,. ,,rnr ,•

,1.1,. an,l n„l pr,.,n„„„.,.lv
mad,'.

S,.,. //„rW,«„„ V. LnilHu: iin,l,.r .\lmiiTlvK I'RccEEnlN.is.

IMPEBTINKN'CK AND .SCA.VDAI, IN AKKIDAVITS.
Co,,. Huh •'.W._ic „p„n ,1,0 hearing „( a ,.ause ..r matfr

till' Court 18 of opinion that any pl^a.linir, petition or affidavit'
or any part of a plfadint;. petition or affidavit, is .s,.nndaIoiis
the (^oiirt may .irder the pleadinR. petition or affidavit to \„-
taken off thi- file, or may dire.'t tln^ s,-andalou8 matter to be
expunged, and may give 8Ueli direetions as to costs as may
seem just. Cnn. Rule 421.
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Con. Rule 3S7.—A motion to have any pleading, petition
or affidavit taltcn off the files for scandal, or to have the scan-
dalous matter expunpred, may lie made to the Court or a Judge
at any time before the hearing of the cause or matter. Con.
Rule 422.

The Master in Chaniliers. or Local Judge or Master, has
no power to strike out for impertinence interogatories which
linve lieen delivered for the examination of a witnes.s under
commission. Williams v. ('(irliij, 8 I'.R. 88.

A pleading or affidavit is seandalou.s which alleges any-
thing unhccoming the Court to hear, or is contrary to good
manners, or which charges a crime immaterial to the issue.

Milliiiglott V. hnriiiii. (i (^.1!.!). 1!)(). ,-)0 L.J.CJ.H. 214.

Hut allepitions material to an is.sue are not impertinent:
and if relevant and pertinent, are not in any ease scandalous.
AV imrl, !<iwi)s,iii. 15 Vcs. 47(i. in K.R. 104: Cliristii v.

Clirislie, 8 Chy. App. 499.

Ill re flai-nijr. l.'> Ch. D. .'i."i7. parties lost their eost» of a

sncce,s.sful motion heeuuse they ha<l fih-il an irrelevant affidavit

containing improper imputations.

-Morrison, J. :
—"I cannot refrain from noticing that in the

iitlidavit made liy the plaintiff's attorney, after negativing a
statement of the chifenilant. and shewing why he declined to

consent to d.'lay at the Assizes, he states; 'He (the defen-
dant), then replied. 1 think it hardly fair that you should
punish me for the act of ray attorneys, and I then replied,

that I considered keeping him dancing about the Court, and
giving him a little trouble, might teach them all better man-
ners for the future.

'

"Such a statement, besides being wholly irrelevant and
impertinent, coming from an offlc'cr of the Court, is highly
unbecoming, and an affidavit containing such matter ought
not to have been read or filed, and the doing so would of
itself ju.stify mc in ordering the plaintiff's attorney to pay the
costs of this application."
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And the plaintiff's attorney was accordinRly ordered to
pay the defendant's costs of the application. Anonymous,
4 P.R. 242.

An interpleader application by a sheriff;—

Osier, J.A.:—"I should not have given costs in any case,
lookinp at the affidavit I have referred to, in which the
sheriff's officer is accused of intemperance, misapplication
of moneys received by him, anil which otherwise contains
much that is irrelevant and lieside the merits of the case."
Vanstadeii v. Vamladi ii, 10 P.R. 428.

In i-f Fitch. 2 Chy. Ch. 288. affidavits containing allega-
tions of miscon<luct on the part of the solicitor, altogether
unconnected with the dealings between the solicitor and the
client were held scandalous and ordered to be taken off the
files.

See also Clark- v. Chipmuii. 26 tl.C.Q.B. 170; Corby v.

Ilohlin. 5 K.C.L.J. 22ri; Dnmbon v. Orange. 5 P.R. 238;
tiadlirr V. Srnilli. 7 P.R. 4011. .Mor. & Wurt. :!6.

In drawing affidavits superlative words and needlessly
offensive expressions should not he \iscd, and where they are
so made use of the costs of such affidavits should be dis-

allowed on taxation.

Wilson, J.;—"1 regret to find in several instances lately,
that superlative words are used in stating facts in affidavits.
There can be no stronger expression of the very truth than
that it is stated on oath. If less c'crtainty is intended, the
statement should be qualified. The terms to which I object
are, 7 most positively swear,' eU-. I can only shew my dis-
approval of sueh language, by refusing to allow costs to be
taxed for affidavits drawn in this style, when costs are in
my discretion. In one of the affidavits Nefore me I observe
the expression that the statement made by another person in
another affidavit was 'false.' I suppose the affidavit was
drawn by a young man of little experience, for the one had
detailed a transaction in one light, and the other had stated
the transaction in another light, but the term false' as
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appliedhy one to ti.e other, could in no way verify the state-ment of l„m who ,ise,i the offensive expression," Phher v

On a motion to ehange the venue tlie Jfaster in Chaml>ers
hxe,l the eosts at a small .,„,„. He said: "I do s,. to markmy d.sapproval of the affidavit of the plaintiff's solicitor ontwo grounds.

. . . The other .-round is the objectionable
.-Haraeter of the affidavit. I do not think that a soli,.itor
warranted hefor,. the trial of „n action in speaking of •this
action as one of five all arising out of the «m,e fraudulent
.nmsp.racy between the defendant and others for the purpose
.. extort.n,- umney out of the phiintiff and others by means
"I .m aKrecaent allej-ed by th,. defeu.lant to have been signedhy th,. plaintiff.' •• Bahr v. Wd,lo,K 2 Ont. W.R. -132

Osier, J.A.:--1 dismiss the motion without costs because
ot the bingiiape u.sed in the plaintiff's affidavit. It serves no
purpose, and ,s especially objectionable in the affidavit of a
protessional gentleman, to stigmati/c statements in the affi-
davit of another deponent as 'absolutely false to his know-
ledge, or as cunningly devised and dcliberatelv made to
produce innuendoes false to his knowledge and intended to
mislead It ,s enough to state the facts as the deponent
»nder,stands them, leaving it to the Judge to determine be-
tween the opposing statements." Kirb,j v. Township ofPetcf, 7 Ont. W.R. 8(i4.

'

R., pp' gfar'"''"
'" "'*"'^' ^ ''•

'" '" ^""'""•- 3 o°t'

AGENCY FEES.

The former practice was to disallow all agency lettersw ere both principal and agent resided in the same countyNow necessary letters between a solicitor and his agent onthe business of the cause are taxable as between party andparty, whether the agent resides in the county town of theeounty where the .solicitor resides, or in another county om Toronto. Agneu- v. Plunketl. 9 P,R. 456.
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Mr. Winchester, in hi. report for J8S,-,, state, that the„l,w,„g letter had been „i,an„„.e.l in so ,e m Teo^and should have been allowed:-
Letters to elient. (I) advi.sina of trial- ('>) result rfwhere iud«„,ent reserved; (8) „„,i„„ ,„ ; ; ,"

!™, (4Tresult of applieation to Divisional Court
'

*

Letter to nsents with papers to file and serve- letter fr

party are taxable
'

'^ ""= opposite

Col,our,; be .„s also I n;:^l"rVr^^'^ r! h"^ ^

tion of the defen.i,'nf.s :ots
^

t" .eti::
"" "' *""'-

in yo« v. ffaJi,, unless jt „.„, ,h„„'
" "^"^ "* ""^ '^«'"S'«n

of profit
"""* "'"^ " community
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The usual "agency terms" entitle the agent to disburse-
ments out of pocitet and halt profit charges whether the
eountry solicitor is paid by his client or not. Ward v Law-
son, 38 W.R. ;)00.

AM.MONY ACTIONS.

Section H4. Jud. Act. "The High Court shall have juris-
diction to grunt iilimon.v to any wife who would be entitled
to alimony by the law of Knt'land. or to any wife who would
be entitled by the law of Kngland to i. divorce and to alimony
as incident thereto, or to any wife whose husband lives separ-
ate from her without any sufficient cau.se and under circum-
stances "hich would entitle her. Iiy the law of England, to a
decree , .' restitution ol' conjugal rights; and alimony when
granted all continue until the further order of the Court

"

58 Vict. ch. Vl, sec. :tO.

roil, liule 1111.—An application for costs, in an alimony
action, shall not be made until the time for delivering the
defence has expired, and costs shall not be ordered to be paid
tie tlir ill dkm by the defendant, but only the amount of the
cash disbursements actually and properly made by the plain-
tifT's solicitor. Con. Rule 1185.

Coll. Hide ;//.7.—Where the plaintiff in an alimony action
fails to obtain a judgment for alimony, no co.sts beyond the
amount of the cash disbursements actually and properly made
by the plaintiff's solicitor, shall be ordcrc'd to be paid by thi'

defendant. Con. Rule 1]86.

Prior to the passing of the statute :t2 Vict., chapter IS
(now Con. Rules 1144. 1145), the ilefemlant husband in an
alimony suit was bound to pay the costs of the plaintiff's
solicitor in any cvi>nt. following the authorities in the ecclesi-
astical Courts. This was the case, even where the wife was
to blame, and failed to obtain a decree for alimony McKay
v. McKay, fi Gr. 380.

And where the plaintiff succeeded she was entitled to her
full costs of suit, that is, t co.sts as between solicitor and

i

1
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Client The reason given for this was the ther state of thelaw w,th reference to the property of a .„a„i,d _'';
be.ng a that t.mc under the control of the husband byvrtue of the martial relation, .oules v. ..oules, 3 Gr IK,

'

It does not appear that the legislation respecting n.arriedwomen has wrought any change in the law'as to th p^men ot d.sbursements in Kngland. It can only have Zteffect here, when the wife is actually in receipt of suchmdependent and separate -.eans of support as 'rill enableher to hve and pay the cos,s of litig„,i„„ ,,it„„„t ^ZZ

tiff fl"";'""'''
'•'" ""'""" '" '" •" «"' " ^''"•^ful plain-

See /I": vTJ,"'''";
™^'" "" '"""^•'° ^"'-'^ -" 'in-oee uoMin \. Lobhii; Fcrn.i v. Ferris, post

The only test in regard to the allowance of the costs ofparticular proceedings in alin.ony .suits appears to have Icnwhether or not they had been vexatiously ilur^ed. Kven ifthe proceedings were abortive, if they were b ,d in

An order for .se,.urity for costs will not be made in anahmonj. aCon. As the wife would not. in an 1° Z

Z t dZdln^
''"-''''''' "'""'" --^ P-i'"/benefi:

.nr:;;;:trlr;--^-t^ona^ is acting

process of the Court or / i'""'™"^'
""d '« "busmg the

-rtmightaltlt^-:^--rr«<^---

and^i^::rr^:;'z:^ t-t x
''-'- "- -^^^

- aid not call «.i:'^:ragr;XTt:%'e';::-
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ilant'a iiffor. whcriMipim ii dwrcc. tii tlmt effwt was drawn
up whorehy the defendant was ordered to pay the phiintiff's
full eosts; and in jmrsunnee of sueh deeree the plaintiff re-
turned to the defenihint's residence. The Court, on rehear-
inu'. rel'useil, under the eireuriistanees, to vary tlie rleeree as
to costs, althougli tlii' |)hiintiff was strictly entitled under
the statute to cash dishursciiienls only. Krilli \ h'litli '5
Gr. no.

Krilli V. Kiilli was dcioded at the heariuj,' liy V.-C. I'ruud-
I'oot, and in giving full costs as aprainst the defendant, he acted
upon the oi>inion that the consent (,'iven there hy the hus-

cive hack and support the wife was equivalent
for alimony within the meaning of that term in
In a later case the learned Viee-Chancellor said

he had erred in this. Itiiigrng, v, Ii'iii<irosr. 10

hand *(» ri

to II dccicf

the stntule.

he thouKlit

I'.R. 2!)!).

A woman liroiisjlit a suit for alimony seventeen years after
the marriage, on the ground of refusal liy the man to reiwive
her as his wife. He set \l\t the invalidity of the marriage,
hut while under examination stated that if it was determined
that she was his wife he would receive her as such. The
Court found there was a valid marriage, and directed that
upon the defendant undertaking to receive the plaintiff as
his wife, the hill should he dismissed; hut ordered the defen-
dant to pay the plaintiff's eosts as hetween solicitor and client.
ItoliUii v. Uobliii, 28 Gr. 4:1!).

The defendant in his defence alleged that he had re-
fused, and still refused, to support the plaintiff hy reason of
her having committed adultery with M. The evidence shewed
that the plaintiff, cm heing charged hy the defendant with
adultery, and ordered to go away, left his house, though,
hefore she actually departed, he forhade her to go. The
defendant persisted in Ihe charge of adultery, hut did not
attempt to prove it. The plaintiff proved none of the acts
of violence alleged in her statement of claim.

The defendant having, at the trial, after the plaintiff's
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evidence had been Riv...,, r„r tl„. first tin,,. „ffered to ,al<ener back to her house.

IhU. that the .judgment for alimony should stand over

Illimiff"
*" "" '' •"" ""'" ""' '""'"^ °"'' "'<' 'hat the

P amtifT was, ,„ „„,. ,v,,nt. entitled to her full eosts of suittims V. h-rrm, 7 Ont. R. 400.

the1i'„t,^""V"'"''r"-''
'" " '""''"" '"• '"""» »"i"'"»v,

the plaintitf returned to her hushand

defe^r!;Lf
'."'""^ ""'"'" ""'"'' '"' "" '"•''- "S-""* ">e

dire, >. 7.. ,"

"'"*"' ""'• ""• ''»»"" i» Chambers
d,ree ed the defendant to p„,. ,he „laintiff-s eosts as between
soheitor and ehent. la,imr,l v. l.anmrd. I) l-R 4,10

The a,ti,,n was settled b,.l„re trial, the rlaintiff returni,,,.

the pla,nt,ff's s„l,e,tor's eosts. 11,. „„erw„rds refused t'o
iia.v anything but disbur-.-ruents.

The Master in Cha, rs „,ade an .u'.ler against the de-
lendanttor he eosts. holdin, that the plaintiff had not
faded to obtain a deer,-,.. .)/„„,., v. .)/„„„, 10 PR 284
In a later ease where the facts w,.re the same as inU,„,anl V. £„,„„„, ,„„| ,/„„„ „

at Oran.ev,^e had made an order for the defen,,:;;' .'"ptfull eosts. On appeal from this onler these ea.s,.s were reliedon by he defendant, but Proudfoot, J., „.,,, ,h„t „„. e^"
ish authont„.s e,te,l in Lr,n,„rd v. /.„„„,,, ,„„, „„ |i^*.mn as there ,» no statutory provision in Kn^dau,! equivalent

to the provisions of what is now Con, Rule 1]86. Iti,mro,r y
Ihngro,,: U) P.R. 2!))), affirmed 10 P.R. 5!)(i.

t'pon an applieation for interim disbursements proof of

chV'cr'im " "" """ '' '"'"'''"' •''"'"" ' ""'"" 1

Where the marriage is admittecl the defendant will notbe al owed to go mto merits. Carr v. Carr. 2 Chy, Ch 71
Bradley

. Bradley. 3 Chy. Ch. :i2n.
'
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The authnrit,™, EnKli»li „,.l U.ma.li«n, k» to lhi« extent,
that when. It apptara from the admisHions of the parties or
tn.ni the affidavits of the one not impeached l.y the other
that there ha, lieen a eoreniony of marriaRe Iwtween them
and the real eontrover«.v i» whether that m a valid marriaife
then the Court adjuclRey that the litiiration should he earrie-^'
on at the .xpense of fl... putative hushand. and that thi'
plarnt.ff shouhl receive i,„.rira «up,,ort from him. The prin-
eiple whieh un.hTlie, a ,leeisi„n« i«, that the allotment
o! alimon.v ,„„*„/,. HI, depemU upon the martial relation-
»lnp ^..t the parties esistin^ ,1, farlu. Walhr v. WMrr. 10

The plaiiititr applied for an order for witness and eounsel
lees in advanee. The referee refused the order. The appli.
eation was »uhse,|uentl.v renewed at the hearing, ami I'roiid-
loot. V.-C. ordered the enu.se to stand until a sum for
neeessary witness fees (hut not counsel fees) was paid hy
the defendant. I!aff, i/ v, llafff,). 7 P.R. My.

The course pursued in /faffcy v. Ilnffn, was stronRly dis-
approved «t hy the (•han,.ellor in Stn-n,s„n v. Slrven.!. 19
.K. 48. To allow the application f,.r iute-im dishursementa

to he made at llie hearing, and then have the hearing atand
»n ,1 these dishursements are paid "is a very expensive
method of securins payment of ne..e8.sary money to enable
the impecunious wife to have the merits of her controversy
properly litiRated." To avoid this roundabout method the
proper practice is to order payment at onee to the plaintifT'a
solicitor, upon his undertaking to account for all sums not
actually ami properly disbursed.

The Master in Chambers made an order directing the
defendant tn pay th,. plaintiff before the trial "on account
of her interim disbursements for witness fees $22 35 and
on account of her disbursements for counsel Wn." The de-
fendant appealed.

Ferguson, .J.:-- 'The order appealed from says that the
$40 18 given for a counsel fee, and 1 am to say whether or
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ivorce, Vol. 11.. p. .194. ^ftcr .•nnnultaticn ,vith .Mr jMsti,..roxd.oo. ,„ r,..»n. „. ,h. pHnHple of „i, „'»,„„

;'*',^ ,!";;"'"" '• •"• T1„. .,nl,.r «ppeal,., 'Z
utor l„r th,. plH.nt.fr „r hi, p„rt„er an ,.„un»..l, but I.anno. r,.v,.rs,. ,t.- /«!/ra». v. /„„„,„,. ,0 I' H ,WI
Th.. phuniiff ol,.ain«i a .j,„Ik„,.„, at the trial, «n,l the.IWcndant appealed to the Court of Appeal. Tl,; pla „ fff

der lor payment l,v ,he ,lete„,l„nt to the pl„i„,iff ,„f,„.
»• learmK o, the appeal of „ s,„„ for the purpose of

'

ying the wife's eounsel t'w. ' •

Osier, .I.A.:--It .seeni.s elear that where the eounsel fee
,
or „,u»t he an actual dishursement l.y the wife', solieitor

f ':'"'";'', «"' '••'"•«' "- Provi,le it. I have not oZ
"'"

""V '"• ''""' "'"I' • "lieitor or hi, partner i,- n.«y be eounsel as well. That .,ee,„s to ,„e to he m elvn aeeulent „, the eause. I take it the .solieitor ha, a ri^h
,he ,s retamed a, eounsel. to insist on payment of his fee i>he usual u^y He ,s not bound to ^ive eredit for it. and it-o.nes a disbursement of the wife in one ease as well as inhe other. have spoken to ,o„,e of ,ny learned brethren

.-|.».K.es^of the Chaneery Division, who do not dissent frl-

;! """' "."• "P™ '' ''" 'he present ease as only earryinir

ol 7T. "
"" ' "'"' "• "'" '' '" •"""""<" 4 duty °on onsider the praet.ee of ordering the husband to pay hi^

'

H.tes disbursements ,n suits of this nature, I should bemns'^ disposed to think that owing to the altered fatu

The oM""'™'i?K™.r"'
*"" """" "" " """< ^--'d to e. r

purno e
7" '"

'""V"'
'"'^'"""' P"^ " ™'" "f *'« for thepurpose of paying the wife's eounsel fee." Magun, vVagurn, 10 1».R. 570. Dec 21st 1«81 »„j

"«»«'» v.

V. Bucke, 21 Gr. 77.
' '^°^ "^ *"<**
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The .MiiatiT in ChiiiiilxTH fol iwi'il thow two rawa and
onliri'il till' ili'lViuliiiil til lui.v tlip plninliff'ii witiipwi feei
riiiinw'l fi'f. nnil i'H«li iliNliiir hi trial. Mareh
4th. INS.-.. Bmillrij V. nrnillnj, 10 I>.R. .-,71.

The Lni-iil .Miistir iil Chiilham nrih'ri'il thi' dilVmlnnt to
pii.v iiitcrim iilimiiny. iiml aim thu phiintiff's siilicitur'K nctiinl
and prddpwtivc ilinliiimiMiirntH. It wiim shewn that the plain-
tiff was in posscsHion iif the liomcNtvad, the liimlmnil Imvinit
ilracrteil hiT, liiit the ih'IVnilnnt failcvl tii .ilicw that «hi' was
<liTivinir any in.-imu' I'miii the pnipiTty. On appral frnm
this iinliT. Niivi'iiiliiT !Mli. DSH.'i.

I'rolhlliiol. .I.:—- 1 shall nut intirlVi-c with tlii' nnl.T
iip.iu th,. Knuinil liilii.n m to tlii' altiTcd status (if iiiai-ricHl

ni.iiion under the .\larrie,l Women's Property Aet, 1H,S4. or
with the iliseretion iil' the .Master in nrderinif intoririi aliniony.
illtliiiUKli the plaintilT was in possession of the hoinratead.
However, 1 shall set aside so mueli of the order as direets
the payment of a sum of $411 to the plaintilTs solieitor as a
prospeetive disliurs ent for eoiinsel fee. as it is allejied and
not denied that one of the linn of plaintifT's solieitiirs is to
aet as counsel. I do not lay ilown any general rule as to this;
each rase must .stand on its own eireumstanees; and in this
ease I do not think the dishursements should he increased."
I.tiliiiiilc V. Lalniiilr. 11 I'.R. 14.').

In Oalhiijliir v. Gallagher. 17 I'.R. r)7,"i. Meredith, C.J.,
refu.sed to follow Mai/iini v, Maijun and held that a prospee-
tive counsel fee would not he ordered to be paid "unless it

IS shewn that the fees are to he paid to counsel who is not the
.iolicitor for the plaintiff or the partner of the solieitor."

(lallai/hcr v. (lallaghir was followed by Anglin, J., in
Toica V. Coiric (1!)08), 17 0,L.R. 44. so that it may now he
accepted as the settled pr-etice that where the counsel to be
enKatted is the solieitor f the plaintilT or his partner pay-
ment of his counsel fee will not be ordered as an interim dis-
bursement. See also Lfslie v. Lcslir, 12 C.ly.T. :!26.

In Cowie v. f'on'if the Master in Chambei's refused to make
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«n onler t„r co.in».| f.... ,„,„ u „,„„ „,„ ,,,

"'',""' "'' » """-I- An^lin. .1., r..v,.™.,l ,1,,. „r.l..r .nd

""•',""••••; "-'"'•• "" <»«• ". th,. tri„i. i, „,„ ,.; ,„"
t.TnrlHteil liy |l,e practi,.,.

'"

in,.,r;t,,""'
'""':""' '""•' ""•'•

"
"'""™ '""• ""•'inn,,,.,., ,„,| «, ,„„|„. ,„„ „„ ,„m,,i„„ „

;:::r^;;t;:^
-"" '•- '"''""• "> "- - •" "'-w

'':'"•.'''""-" «' »" "t"tu.s „r „,„rri,.,l «„„„.„ ,„„l,.,- ,v,.,.„t-...,„ 1,„« „„ ,,r,.,, „„ „,., |„, „, ,„ ,|isl„„.,.,„..n,,s in"I ""s ,„• „|„„„nj, „„,,,„ „„. „,i,.. ., „,.,,,^^||^, .^^
^

su,
, m,l,,,,.n,.,.„, ,„„1 .,„„.„„. ,„..„„, ,„. „.,„„„, „^ „..,

1 It. III.), I (,.!,. Tiini's 1(11.

Th. d..|W.i,,n, in „n ,.li„,„„y „.„i„„ ,,,„, „„,..

''""'
" '.""'•'"'"• •'"• "" «'"0">>t of his hill „r ,„„, ,H ,r" «>"""•>' Mipplicl to the wif...

'

'"'

that H.S.O. IS,,, ch. 4(1, »ec.. 48 (now (;on. Rule lU",)

i^rouKht hy the plaintir, soli,.ito,- for his ,.o„s „s f n".e«.ne, .supplied to the wife. In such ease the law s ,nd a"l-fi'i-- the Aet, and the s„li,.i,or is entitled to reeov' r ful

The deeision in this case ,l„es not seem consistent with theninstnietion pl„eed on the statute in /.•,„3,.,«. v
/,'''';

«;. .. The plaintifT undouhtedly ..f.iled"l olitain H C'len tor alimony, just as much as if the parties l,„d hefore'I- trial, resumed eotiahitation. ,f the defe„,l„n, 'i,l:I:i
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of (lyinir. hml (iiil nil I'liil to the nliinony nctidn
thi' iilniiiiitr liiK'k to IiIn ho ' iinil

liy ri'i'civind

iiiHintaininit Iut, Hiihji-

V. Itiwiirmi il«Mi|,.N tlhit thi' plniiititr'K wilii'lior wmlil only
hnvi' riToviml iliahiirm-mi'iitii. In tlii> lultir >'ii»' hi- coiilil

not. Kiinly, hav,. ,|i.f,.iit«l the sliitutc liy Kiiiiiir tlii' liimliiinil

for liiH full .-.wt., -'iw for niri'swirii-H miiiplli'd to •' ,> witV;
and unli'Nx a ilixtiiii'tion c-aii hf ilrnwn lii'twivn .1 lailuiv to
(ihtain a jmlKiiM'nt, as In Itiiiiiro.ir \. IHiiprm. ami a Mimilar
failiii-i' liy till' il™tli of till' ililVmliri, nil 1, |ilainiiir'H wiliiMtor

hai to ilo to inaki' tlii' liiiHliuml or In. iimonal n'pnwntativi'H
lialilc for lull nmts la to xiii' liliii. iir tl J, ill a iliHtini't ai'tion

an I'lir Mi'i-ii««ani'» niip|ilii>il to tlii' wifi'.

Till' liiif.'nclunl liavinif pri'wnti'il a hill to ihi' Si'imtr lor
a ilivon-i' froir ' i« »itV. tlin plaintiff wa» ri'tailli'il liy thi- «if,.

»» '""I'l hiiori' till' Coriiniitt if the Honnti' to oppiM,. thi'

hill. Th" ,1,'fi'mlunt h.'inK inlor il that hi< uiiwt pay from
111- I

' ay into thi' I'oinrriilti'i' thi' I'lmts nf his nif.''s .|..|i-rii-i'.

1"^ "" I thi' plaintiff that if the plaintiff noiilil not insist

on ilitViiihmt so payintf his IVi's. he wouhl pay thi'iii to thi'

plaintiff whi'U taxi'd. Th iniinilti'i' Imvinir ri'poi-ti'il llii'

prcanihh' of Ihi' hill not provi-n. thi^ wilV a|iplii'il in tin'

Si'iiati' lor a ilivori'i' anil for niainti'nnnoi'. anil rctaini'il thi'

plaintiff to support siii'h application.

Ilrlil. Wilson. .l.:-"Thi' Si.nat ulil hav.' no powi'r to
award alimony, and IIh' [ilaintiff could not rn'ovir lor his
fees in proiiiotiiii! n hill lor that piirposi', " Mvlhiiiiiull \

Camr'irll, 41 r.('.(i.B. :i:)-2.

The dcfi'ndnnt did not appear, and an order had hi'i'n

Diadi' for inlcrini alimony for the amount cndorsi'd on thr
bill, nhich the di'lVnilant conaid.'i'i'd cxci'saive; on a motion Uy
him to set aside the order, a reference was directed on tin-

defendant [laying the coats of the application, llmmi r \

llimprr. :t Chy. Ch. 114.

The cash dishursemcnta mratii

not include fees

Holmested & Langton, 1272

n Con. Rule 114."i

paiil to agents fi:- .solicitors' servi

i.
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The Kcneral rule is that where a party desires to amend
his own pleadiiiR. leave to amend will he given, hut he must
pay all ensts of and occasioned hy the amendment, llor &
Wurt. 33.

If a statement of claim is amended so as to set up a wholly
different and inconsistent case from that orininally made
the defendant will he entitled to all the costs of the action up
to the time of the amendment, llor.' & Wurt. 35.

If a plaintiff, by amendment, converts his statement of
claim so as to set up a new action the defendant should re-
ceive the costs of the defence rendered useless hy the act of
the plaintiff. Hut if the amendments are not of so wide a
scope as this, and no special disposition is made of the costs,
the , lists of the amendment are costs in the cau.se. McGil-
H'-rai/ V. Md'onkrij. B P.R. 56.

\ motion to amend the hill of complaint,

lihike, C.:—"-With respect to the costs in these cases it is
impossible to lay down any general rule. Api>lications of
this kind may be so proper, and so necessary, as to make it
iihsoliitcly fittinfr that the costs should he costs in the cause.
On the I'ontrary it may become necessary to modify that result
by visiting with costs either the party applying or the party
opposing th? application. Each case must depend upon its
particular eircurastanees." Appleqnrth v. Ha,:cr, 2 Gr. 428.

By mistake the judgment, which had been entered by the
plaintiff's solicitor, was improperly dated. On discovering the
mistake the defendant's solicitor applied to the plaintiff's
solicitor for his consent to an amendment, but the latter re-
fused to give the consent and a motion was made to amend
The .Ma.ster in Chambers :—" It was pointed out in Bodine v
lloiir. 1 O.I..R. 208. which was followed in .1/cOuire v. Carry,
Ih.. 590, that applications for consent should not he unrea-
sonably refused. In the present case I cannot see that the
defendants were in any way to blame for the error in the entry
of the judgment. The costs of the motion should be to the
defendants in any event as they were not in any way respon-
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sible for the erroneous date inserted in the jud^ent "
StMary-. Co. v, Gr„,„l Trunk Ry. Co.. 2 Ont. W.R^72

The pla.ntiff had obtained leave to amend his elaim hut

t°h ?„:, Tt";::tv ""'-
" '"^ """--• ^"^^-^£r f:;--r-^:x=-d:t:^

Mered, h C.J.:-'.The terms imposed as to the eondition,upon wh„.h the amended pleading was allowed to stand w retoo onerous It was not r,.„«,n„Me to provide that Z
be paid The stay ol pr„,.eeding, in .lefault of nayn.entsho,dd have been limite,! to proceedings on the a< dufonacharges .ntrodueed into the statemen, of elaim by th amendment and ,t would not have been unrea^mable n arpro-'v.ded t at ,n ease of default in pay.nent of the ..: .-mZnamed ,n„e the amen.lu.ents should be stricken „u,. Seeas ,o

"rZT <-•;'•:'?
""'""''"•'^ ^"^ non.pay,„ent .Jeos.s

(IHn
. - I hy. .)(„. A,„i„„,, ^ a,„,.„^ J Q^, ^^.

jj ^^.,
VM,ere leave is given to a plaintiff to au.end upon ".mv»ent of costs, sueh costs should be paid or tendered l,e oreany further proeeedings are had; otherwise the defemlantmay ap,„ ,„ ,„e Court to stay proceedings untU f p ^i^t.ff has made the required payment, and if default is Cde

to hrr,hTda;:";'".f'
"" '"*""''• ""^" - «" ™-™n
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An applic'Htion was made to unicnil the <li'iTee drawn up
alter jiidRment pronounced on the liearing. one of the terms
hiivinR heen omitted.

H'.ake, c. ;—"We think it reasonalile that the indulgence
" liicli the plaintiff (in,l« himself ohlige,! to »»li in this case
should h,. granted at his expense. That seems to us, as a
general rule, to he highl.v reasonalile. At law it is almost
of universal application: and .Mr. Daniel would seem to re-
gard it as e(]ually prevalent in this Court." Emmons v.
i'tooks, 1 Gr. 558.

APPEAL PRO.M TAXATION.
See Taxation op Costs.

Al'l'KAL. I'ROt'KKDINUS IN.

The apiieal hond and the affiilavits of exeeuticm and justi-
fication, are separate documents, anil must he stamped as such
when tiled. MachHIi v. .s'«iar(, 1 Chy. Ch. 26!).

Instructions for appeal, or to oppose appeal. iflM): revis-
ing proof of appeal hook, 10 cents per folio; fc.c .settling
reasons I'or appeal, or against appeal, in an ordinary ease
*5.00.

'

Uurt(m, J.A. ;—"There is no item in the tariff for instruc-
tions for appeal, unless it is considered as instructions for a
step in the cause. The .$4 is confined to instructions to sue
or defend. It is. therefore, simply a question of whether any-
thing should he allowed, or. hy analogy to tho.se procedings
wherein instructions are allowed iluring the progres.s of the
cause, the fee of *•>. 1 therefore decline to interfere (the
taxing oHiccr had allowed ti instead of m. I think there is
no reason f, interfere with the previous decision in this
Court as to allowing 111 cents for revising proof. It is. 1

tiiink. little enough if the work is properly done; and, if not
properly done, then the Court should adhere to its rule and
disallow this charge altogether.

X
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"1 think a feo of $:, w,n.l,l n,.t Ik- unrcnsonuhle for revis-
.ng and *« ,ng n.a«„„, ,„ „pp,„| i„ „„ ,„y

,.;'''" " "•'"""• "'"" '" «""» h-re." «„,.(,„. V
.Vor/nii, 2 C.L. Times 340.

Hurtnn, J.A.:^-''Our attention has heen ca 1 to the
"nne,.,.«s„r.v length „.• ,h,. appeal hooks in ,his ease The
..n,ple question for deeision was. t n.s.ruetion to he' ph,eed

....Rht have heen stated upon tw r at h-ast three, pages of
t .s app,.al hook. In»,ea,l of this a ,„„s« of evidenee an"other matter has heen printed, having n aring whatever
"l".n the po.nt presente,! for adjudication. e,.veri„g ^2'^ pagesand imposing upon us an enormous lahour and waste „ time
.n he perusal of it. „ „pp..„,, ,„ ,„ ,„ ,, „

™»
an. v,ola ,on of the rules whieh we have made on the suhjeet

h,eh the appellants have east upon „s, of wading through
tins ,uas, o. „,atter for the purpos,. of d vering whethersome portion ot it may properly h,. applieahl.. to this appeal
". - disallow the whole of „,„ appeafhooks in the taxar,^'
t a similar ea.se .should ,„...,ir again after this warning, i, will

"" ""- "">
V'""»'.v t osider whether it is no, a siitfieien

reason lor refusing the whole eosts of the appeal." /'„,..,„„.,
\. Ill,- .slaiiilard /iistiraiici Co,. 4 App. R :j2(;

For cwre.sp„ndenee during the progress of an appeal to

I ourt eases, .fc'. Item 1:11 of Tariff A.

,> i"^"]','.,'"''"''"*''
"f""""' '""*"• '«''• •>'» R"li' 12H.-I (repealingHoles 802 and 8(«). and Rules 8()B, 8(17 and 808

Osier, .r..A^:_..The appeal hook invites the attention ofle taxing offieer. as it appears ,o me to eontain mn , unneeessary niatter. The suhiiiission and award are w"eeprinted at length, and there is ni,„.h so-ealled eviden whi,^nu^'Ht. with ordinary eare, in .settling the appeal Ik,.'
.>een judieiously omitted. On the whole, w .'think t mth
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save the pni-fips some expense, and the taxini; officer some
trouble. It •.>. .lireet that one-third of the appeal hook be uis-
alloived on tie tiixntion, which will include iis well what should
not have -.ppcured in the appeal hook at all, as so nnu'h of it

as relates to th,> ease against the two corporation dcf-ndants
as amiinst whom the appeal is .lisniis.sed. " ll,-,,,-, \ Loiilil
21 A.K., p. 106.

APPORTIONMENT OF COSTS.

See Defendants Severing; Divided Siccf^s.

ARniTRATORS AND ARBITRATIONS.

Where the ta.xin;; officer tn.ted to the arhit.iuoi-s „ per
dtcm allowance, held, he was riKht in disallowinR their tra-
velling? expen.ses.

The amount to be allowed per lUrm to arbitrat.irs and
counsel IS a matter peculiarly within the province of the
taxing officer, and will not, generall.v, be interfered with
Re nUhjanl and The Iloijal iHsurance Co.. 12 P.R. 28.-).

In taxing the costs of an arbitration upon the Coimt.v
Court scale, no larger fee for attendance of counsel before
the arbitrators than $2.^) can be allowed, even though the
attendance is for several days. He Montague and The Town-
ship ol Aldbomngh. 12 P.R, 141 ; and see Wood v. Pishn: li

P.R. 175.

Whcru subpoenas were served on witnesses in an arbitra-
tion matter where the arbitrators had no power to compel the
attendance of witnesses,

ITeld. there was no power to tax the subp(rna8 as such
but as they operated as notices, the proper costs of notices
should be allowed. Ite MeMae a«.^ the Ontario and QueI.er
Badu-ay Co.. 12 PR. 282, ,327.

Upon a submission of all matters in difference between the
parties in a cause, without making any mention of costs, the
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of th:',:,;::",;;:;„;"~;! -- ;« '--t, i„e>u.,in. „. ™,.s

to aw„„. ,..,«, ct'T^ ','•' "" ''"'"••• '"• '"'' ""«'"•

/-"'mo., L.R, « ;«;™ ""'"*"• ""'' "'-»• '/"'""^ V.

were n,„ u:^z :'';:" r*''^v'"
"" •""""" ""' "->•

to „„ „„ior of r . „
' « '""""""Mha, i, ,v„s analo^ou.,

ence ,„„ i„ the 3 „:':';:, ""; '"':"'"'-' '" »"" -f-
ane. with tho „ra,..i,.e\

"
1.

"
I

" T '""' '" "'"""<-

brin«i„« it al,„„t_™»t.,„t a,
„:,"""" ""'.""•"""' '"

sions, .,.„nsultafi„n, ,.„„,-"
""'""-'""''t^- meotinss, ,ii.„.,„.

'M.t „„ ,„ „,,i,.h there .ItC, "'""' '" "'''''•'' ""^- "«"-
ti.".«h. „e was ..ound ,;, 7„ r:^,:^*;-?'

,'"-^'»»*-

ol'taine,!. I.ut I think thatt ,
", ''

""'' ""•''""<^

a referenee iu „„ „..,i„„ a., t.,:' e'n '::::?:"; 'T"™l),v «grei.raent. and „verl(i„kp,l th.> .• .•
n-ferenee

/.'•/", i, referred 'the e„ , „ t- .

." .'" " ™"^" "* "'"'

I- in the discretion of t ! „ itr
'

„r!";,:""™
"°", »-"' •"

at the time of the referc.pl 7 „ ,'"" '""•' '""K''' ""L^
-ferenee are .Il„w „::,•; ;;;:V"

*'" ""''' ^""' '" *'-

Q.n.J). 434 „.hieh «.,.
"""«'' d .Son and Broun. 9*H. «h„h «r.s a relerenee hy aRreement. Field. J.,
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said: 'ConuiKin .scnw Hii(;(,'i'>'ts t)mt Die piiwer iivcr the costs of
the referenci ini'lud™ h powiT to ifivi' tlu' fosts of tlif award.
If no award was inailt- iTcnt'c would ni'VtT he Hnislii><l.

IliTe, if no arranKcnicnt liad liccn made prior to tile refurcnc'O

tlnTc nt'viT would have ln-cn anv rcfi'rt'ti

//.(

lit rf Auto-
i/ilif Sliam llnilir Cn., 21 (^.H,!). IMi
Tlic i-usts of sliortliand notes of i-vidcncc and transcri|)ts

tlu'ri'of will not l>i' allowi'd on ta.xation unless !)) arrange-
ment between the parties, /.'i Aiilolliri /ilir Steam Hoihr Cn..
.)!! L.T. u:)2.

.\ii aetion involvinj.' lonji aeeounts was referred, and it was
onlereil that the |ilaintiff. l:y an aenaintant to lie named by
the arliitrator. .shoulil have in»|>eetion of, anil take extracts
from the defemlant's hooi^s. .\n aeeountant was named, and
lie was enniiKeil many days over the hooks, and afterwards
Kavc> eviden.-e hi^fore th,> arliitrator. The award was made in

the plaintiff's favour, with the eosts of the aetion. reference

anil award. The Master, on taxation, allowed the expenses
of the accountant as a witness. Iiut he disallowed the ac-

countant's ehariies for the prcliuiinary examination. On
appeal-

(lockliurn. ('..I.:
—"I am of opinion that this rule must lie

liisi-liarKcd. It would have lieen a ve'v different (piestion.

if the whole nuitter were open, and the were no rule as to

these pn^liminary expenses, and it may well be i|ucstiiined

whether it would not liave been better that it shoidd be left to

the .Master's discretion to allow or disallow these expenses,
according to circumstances. Hut there is an inHcxible rule
that tiie preliminary expenses of what has been called ipiali-

fying the witness to give evidence shall not be allowed. Here
the apjilication for inspection was made on behalf of the plain-
tiff, and under ordinary eircumataneea the costs of such in-

spection are n;,! allowed to the successful party: and in what
respei't did the present order differ from the ordinary order
for inspection, except in one immaterial circumstance? The
plaintiff desired inspection of the defendant's books, to which
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M'nU- „r ,1„. plain, ff I? .

,

"". "'»l'-""™ '>y "r „n

"licri' priifcsHiiiniil iirl)i(r,it„i.» p,.„i
' ~ •* .I..-. II,,, ..I,., "'",«, r ", "'•" -'"

;i:n:::-sir;f :«-"'"""

-J'
'--'^ ^nyt:"::^ :,T:Lf r'-'-iiffinni'il, "*'" ""il "iNst I>|.

•Hilt for file dpcision in .l™,/,-,,,,,, ,. ;, ,

-'14, I should „,., have ,hu„Kl„
' ".'''""'' " ''''T-

.\".vA. 28 J),,„v. !i:).
" '•'•'"• "'""IMS V.

"'liitnitcT »i,s f„r six •,,„„.: ' "•'"" «'''''' 'tie

f..r .onten.ion . „, J,"""'" i

""'' "'"" '» "" ^^'-und

I'T «l<.h l,„nr bpy„„d ,1„. ,i, Se r"*"
"' "" '""»''
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In taxing the costs of un iirhitration. the taxing ofBrir has
juHwIictioii in his ilimTi'tion. to iilhm- a swimil munwl In:
III I'lilhiil: 1111,1 Cilij of Toriitlln. 15 P.R. Xt't,

WhiTc II 1, t'lri'ni'e is iiukIp Ironi the assize to a Judge of a
County Court by name, addiuB his deseription Judjfe of a
County C.iurt. :ind not to him as JudRe of the County Court,
he is entitieil to his fees as such arliitrator. Wood v. Fisher
6 I'M. nr,.

Arliitrators made tlii'ir award under section 385 et uq. of
the Jlunieipal Aet, 181)2 (now 448 ct sk;. of the Municipal
Aet, I!l():t). and directed that the costs should he paid hy the
land owners, hut did not Hx the amount or direct on what
scale they should he taxed. The tuNinn ofllcer taxed thcni
on the High Court scale.

Street. .).:
—"The arbitrators have decided that the land-

owners sliould pay the costs of the arbitration, but they have
not fixi'il any sum. nor directed that they should lie taxed
upon any particidar scale. There is, therefore, no authority
for their taxation upon the lliuh Court scale, and the appeal
nnist he allowed with costs. Were it not for the provision
authoriziut! the arbitrators to lix ii sum for costs I should
have allowed the corporation the option of taking' costs upon
the lowest scale i but it may be that the arbitrators would fix

a sum lower than the amount taxable upon the lowest scale.

and 1 think I have no rijflit to assume a discretion entrusted
to them.

"I'pon a proper application the award woulil probably be
referr'd back to the arbitrators in order that tl'jy might make
it omplele in the matter of costs under section IJDII (now
4fiO). See Ilnrla«<l v. l/ni/or of Xru-rasUc. I,.R. ."> Q.H. 47."
/.V I'nstai. Iti P.K. :)18.

In arbitrations under the Railway Act. all persons inter-

ested in a piece of lam! '..ust appear together by one solicitor.

If they employ two or more solicitors only one set of costs will

be allowed. Re Miirplii/ ami Lindxaij, etc., Itxj. Co.. 6 W R
361.
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In expropriation ,„«.., the ,.o»t« should he tnxM Jiherallv ix'..vour of „„ proprietor, „„,, i, ...„, „„,,.. „„ 'JZZ\Z
::::" ;r":";"T"

'•

.t-"-
"»'» »" '-—« -li". -«:

=;=:;,:-:- i;-£F-
''*'•

ll.v till' iiKreeiiii.nt the niiKuiv «,.re t.i "luiv „ll . •

I'-ntal to the arhitration.- //,w „,J' ,? ''""'" '""'

o^ts as hitu en „ol,e„nr .,,,,1 elient, uor eo»ts ,,reli,„i„ary
.o^.luM.rh,.rat,on. /,v H,:,.,.„ an,l fan«„a AU.U U^^
,

'n ...iMtration pn„.,.,.,|i,„.s th,. „s„„l „„.| ,.„„v,.„ie„t ,r,e

-;." "' '"" "' ; " •" "" "ffl™-- eonversant with the oraeti,^- .~. ,.n. h,s eon..,,.io„. ,,,„,,,,.„,,,,,,,,,.,, j:;;;;,'1;;

eos,l''J;;:;Mr;"'"" r"":"""-"^-'
"• ™-» »>-. ,hat ,he

"~;:rr^L;;:,-ir" '"•
That a eonsent to take possession was not . part of ,l,,i„

""";',":""• "«"• "'•' •'- «'- •"• i' -re propel,,. )^:!J:Z.
That eosts ot step» taken to appoint a third arbitrator were

b a rf:
"' ''" -""""'•^ ""- "Pi-ointment was a ,„a terbe arranged by the two arbitrators already named

Tlmt ••instruetions for bri.f should be allowed "If its proper ,0 have eounsel, th,.„ brief and instruetiLs f„r i

' .0": relTer-.
'"' '°="'""'' ^"•"'»''- ™"- "- '-

nee:::;:rn::r:rr-j:,:;:r '-
'- ^

-.ror;heT.:::i:r'^'
'''-'-

- -"- "" "-^ ^''-
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"'»"•''""""" ' vf for .'.i.t.1 i.f urhitruthin" wu pro.
[MTly .liMill„»,.,| |,y th,. taxinK nffl,.,.r In thi' ,li»,THH,n (fivcn
by itnn .IS of tl„. t.irifT of th,. S„pp,„i.. (>„,irt nf J,i,|i,.»t„rn.

That tlif f(«t, „r H f„„„„| „r,|,,r f,,^ taxaticn and it. inn-
dont., and n,.t a i,ut.- flat (,r dim^tiim to tax, «l,„ul.l Im-
olli.w,..!, the liability for cmti. ImvinK hva illHimtnl.

ATTKNDANCKH,

WhiT,. th,- .l,„l,f,. tlx,-» a day t„ ,|,.liv,.r .iii,lKi,„.„t an.l
'^"'""'^ " •' "I """l 'l"y, .1 (,•,• i.r *•.> is pr„,„.r f.ir
alt mlinir t., h,.ar jiidKm,.nt. although jii,l|tiii,Tit Ih ii„t th,.n
giwn.

A I',',' »r ta r.ir iitt,.n,lin)j t,i hi'iir .iu.lifnii'nt when it i«
Kivi'n «lu„iM 1,,. tax,..l. althmiRh a IV,. „f a ,in a pr,.vi,iu,
atti'iiilan,,. when jiiilKm,.iit was ,h.|Vrr,.,l hail h.i.n alliiw..d
Al,,,iml(r V. Srl„H,l Tnishrs of Olouc-^l,,; II |' R l,",; /Vr
Wilsiin, (',.1.

This w„iil,l scoin t,i c,v,.rrul,. th<> ,hH.i»i„n t.i tlii. ,.„nlr«rv
in limn v. /,«,/„.,.. 24 r,C.(J,It. ;l,-,7. „h,.r,. it was li..|,l th',.
"""•'"" "I'l "nl.v !" tax,.,l „n,.,., that i», when ju.li-.
nii.nt IS ,l|.hv,.r,.,l. Si.|. alsii iti'iiis !lll, 1)7, ,if thi. tariff.

Wh,.n. .iN,l!tiii,.nt was r,.scrv,.,l at th,. trial „r th,. a,.ti,in
an,l th,. writt,.n ,i..,lKi,„.nt „( the Cmirt was s,.nt t„ the regis^
trar s „ffi,.e f„r p,.rsi,al insteail „f l„.i„„ n.a,l in ,ip,.n fni.rt
cmnsel att,.n,h.,l „t th,- r,.Bistrar'a „m,.e an,l there read the
Jlldfrnient,

rif!,!. that sueh an attendanee was an atten,lanee t,i hear
JudKnient, an,l that a lee „r *2 »h I he all,.we,l th,.ref„r
O'igc V. Caimh fuMkhing ('„., :) d.. Tinii.s 2f.7 I'lr
I'roudf,int, V.-C,

There is n,. ne,.,..s«ity f„r attendins t,. settle a jiHlgnient
whii'h Simply disniissi.s the aeticm. R,.p. I.L.o.. I887.

Attending t,i enter jildRment is nll,iwe>l as a comnwn
attendan,.,. in a.l.lition 1„ the f,.e „n judgment, and attend-
ing on taxation. Rep. I.L,0., ]885.
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plaintiff

"ai'h f(

'"> " party „n<l party t„„,
'" «tt<'nilinK to l««|,™k („

to tux to a Buei'OMtul

"' »'< |>laiiitiff and
xround that tlii. sol

ili'lVndnnt" aft

ion two IV™ „r iicy ,.,,„,,

o|iii'« .If thi' .l..|,o,iti,

liav<> oriliTcil

li'-ilor attciiilin), <,n thi'
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trouble, he h«8 had, or is likely to liuve, in the husincss, and
whether he is to pay any, and what expenses attending the
sale, or to make any survey intli a view of lottinj; the pro-
perty, or any valuation i)n.paratory to fixiuK the reserved
biddiUR. in any case, the terms should he approved by the
chief elerk before the proposed auetioneer is a|ip..iiited to sell

"
0an. tXv. I'r. 1(17!); /,V I'am. •> Jur. N.S. llKi.

Where the Master uets as auetioneer he is entitled to
charge $1.50 per hour, or if he travels more than two miles
from his office. .1.2 |>er hour', ami 2(1 cents per mile travelled
Rep. I.L.O., 188!).

An auctioneer was held entitled to IVi-s as a professi.uial
witness in A't ^Vurkiiigiiuii'x MuUlal Sockty. 21 Ch l)iv 8:11

Hi/WmV. V. .1/,„W,„//, W.N. |188(;) 811.

In the Kn-lish eases where pn.lVssioiial fees have lui.u
allowed to aiietioneers there appears to have been no dis-
cussion as to the status of the witnesses. That an auctioneer
was a professional witness seems to have hccn iidinittcd. and
the only dispute was as to the ainoiint he was entitled to he
paid.

It must he borne in mind that, in Kngland, an auctioneer
IS generally an expert valuator and estate agent, and the
auctioneering is m.t a mere incident to his usual occupation
also, that Ihc- Knglish taritl as to witness fees is much mon'
liberal and clastic than mir own.

HII,L.S OK COSTS.

The osts of drawing bills ..f ci,.sts are allowed where there
IS htigati.iu. or where then- is .|iiasi-litigati.in w.,,.. an appli
cation for piiyioent not of a fund ui- to dcicriiiine the con
struction of a willl. but are never allowed wliciv the order is

to lax a bill already delivered. „r ilie order is one as between
the solicitor and his own client for delivery of a hill and it^

taxation. The rule is applicable in tl „se of the e,«ts of a
li'liiidator in a voliiutary winding-ii|i.
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plaintiff wiis held nut entitled to the coHts of picpiirini; brief

im-urri'd befon' the service of the nntiee of trial. Mfldon v.

Law! I. IH W.H. 7tJl.

)f hi'iirinjr

nf *l'i on

niiiMel iiti-

Where It bill bad Iteen disrnissed, before notie

w.is niveii. and the .Master allowed a rounsel fe

ihe (illejration that the brief bad been ^iven to

mediately after tlie lilinj; of replieatioii,

—

On appeal. Stroritr. V ( .. said the Kn^dish praetiee shoiild

be followed; and no brief or eoiiQHel fee allowetl iititil after

the pause is set dnwn and uotiee of hearing (riveti. Ih tvnr

V. Orr, ;i Chy. Ch. 141.

Brief and instriietions for brief are taxHl)le on arbitration

proeeedinirs. /.V Olin r (lud Hnij of Quiiil< It'i/. <'". (liM»4i.7

O.L.R. otH.

Where jileadinirs have been amended it is ini[iroper to

include botli the nri^inal and ainen<led pleiidincs in thi> lirief.

Iligffiiis \. liotniKiii, 2 Dr. & War. 70.

Boyd. C:—"I think the provisions of the rules as to four

eopies eovers all the enpies re(|uired during the litipation. and

that extends t(i what jroes into the brief. Sueb has been the

interpretaliiin of the oflieers: and sueh was the i-xpress dire.-

tion 'Q the Cliy. O. 40;J. from which the present rule lias

sprunc" Sparhs v. Purttn, 1.') P.R. 1.

The loeal taxintr offieer had taxed the costs of certain wit-

newiefi not called at the trial. On appeal these costs were

disallowed as there was nothinn t(» shew that thi-ir evidence

was rrleviinl, Boyd. (
'.

:

—"T!ie nilini; nn Ibis liea<l will also

necessitate tlie disallowance of tl:eir evideui-e ;is briefed fnr

counsel." Carlith v. nohlin. If, IMt. ;i28.

In lie liobiunon, a Solicitor, 10 P.R. i'2'A (s.'c antr '"Advis

in^' on Kvidi-nee") the costs of copies of * .idence taken in th>'

Master s otfice and included in brief were disallowed. But

no K<'neral ride can be deduced from /iV Uoftinson, and in a

latter case the costs of such <-opies were allowei) after a dis-

cussion of !\i l,''il i

l.-i O.L.R. :107.

l'h,Hhrhltl> \. I't nils ' I'lOHl.
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in /.'.
V. /Ilnrl,, 17 I'.R. .jj;

*/w<. 17 I'.R, ,jl-

HHttdU, .(.;—-As t

lirii.f.

tt'i'tiiiii

«'" "ll"«v imrt , ,r'l,'ri!"l''',7

,''*''''' ','''''''"''''"'''•"'•'' «'"'••

'" tii.\;iticili ,if tl

"I the trial „f „„ ;„,,|

fiixill!.' iriiisti-P: hilt ii

iisc-iTtain «liii.|i rmrf ,il

'" '"' "" I"'"!'"'- "(.'u,ii,.„t „n,| ,i,.,.i,i'™' "".si.iii,. mat ,|„. ta.i,,,- „|,i,.,.r ,|i h ,-x-,.,s,. a ,,i,,.,,,i„„ ,,, ,„ part ,1 ,,

;"" "'"'

'!"• plaintiff, „r in r,.„„„,l,|.
''"«»-"xaMi,nati„n „r

" i'- -..:;: "tr;;':,'''":':"-^""-'-
""iv,..! at l,v ,1,, s „r taxin . ,ffl

' """' ""• '''•''-""

V /.V/.m„„
, ,„„4,. 7 () l! R :„,

"""" "'""''•" •'"''"«'""

Ni'ninr i-ounsi'l nas ri'liiin,.il 1,.- ti, • ••

"'"•'- ''i-innal ., ;^^^
"-

;•"->..nillianiWtn hi,,, a,
:;•' "'!'-'"•" P.V-

li'' MILS iinul.i,. tn ariru,. il,„ ,... ,
'
"' ''"-"•-' nt»

piaintirs s,.,i,.,„r:,, '

™ ; ""'' "'""'•'' "" '-' I" 'I-

""yw..n. V, ; x; r
'"' "'""'»'"•''"•"

"" P'"intitr's .-mm W i, h' ,' : "r"'^'-""
"'' '"" '""""•

••""-..d..ra,.opy,,ftii:,.v;!i,:,v
" "

-^ <^" '-.r ,.,

"'
'"•:;'•; "'l;^'>i"t...,.al „„ „a„„„vt,„.,axi

-l-< ...,....»,.,•,., „.,.,.«,„„„,,.,
„,,.,,

'" '' " """'"' I'"- " i»..n.ti„„ ,„• „,,
";';''"""'-' '"» 'li-'-.'ti..n I „,,|„ ,„

•"".s|...n,l,.„,.,. „-,,s in hi., j,„|p.

insi'l anil the
th.. |.a„., ' I

ili<l

1. This

..ffl<.

'«I7

was f.orrect.

' Ont. W.R.
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COMMISSroN IN IJKr OF COSTS.

Con. UhIi- tt Id.— In HftinnH or priM'i'cdinjrn f'lr adminiKtra-

tion. or purtitiftn, or lulniiiiiMtnition iinil partition. iinh'HH

otherwlHt' ordcrtMi liy the Coiirt or ii •liiflfrc, iiiNtead of the

fostK Uv'\ntg iillnwfii tii-rnnlinK to the tariff, fiich ponton pro-

perly ri'pn'sriiti'd li\ II Molicitor. and I'tititlrd to coHts out of

the t'Mtati'— ntlit^r than .•r.'ditnr>4 not partiff* tn the action or

pnH'ci'dinv- Hhall lie <-r,: ..iil to hiH actual diK)>urNi>nifntN in

thi' ai'tioii ()r proccf m: L'. not including couns"! Uos. and

there nIuiII lit- allowt ' 'or thi' other eostN of the suit payable

out of the estate, a (-(.iMirii^sinn on the anmiint real:?.:-il. or on

the valui- of the propt-rty partitioni'd, wliicli eoniriiisNion shall

he apportioned ainnnt; the personH entitled to eoHtfi, as may
seem .iust. Such coinmisHioD Hhall l>^ as follows:

—

On the first *ol(() 20 per rent.

On every additional *H«i over ^.'MMI and

np to +I.ol)0 :.
•'

On every adijitional $hH) over !|tl,r>00

and up to +4.(Hll) ;l *

On every additional *1.0U0 .>ver $4.(Mm

and up to $10,000 2] " '

On every adililinnal *1.0()0 over $10.0(H) ]
• "

and such remuneration shall he in lieu of all fees, whether be-

tween "party ami party," "as between solicitor and client."

nr "between solicitor ami client." Con. Rule 11H7.

I 2 ) Where an order or judjfment in any such action nr pri)-

oeedinn by any form of words directs that the etjsts thereof

he taxed, it shall In* taken t(t iriean th" allowance of ennirnis-

sion and dishnrsernentK, in accnrdance with sul>-s4>ction 1. un-

less it i.^ otherwise expressly provided iiy the order or judg-

ment. ()r unless the Court or a Jud^e of the Iliph Court other-

wise directs. Rule 12.Vt.

The commission payable under this rule is divisible only

between those who are strictly parties to the action, properly

represented by a s«»licit(tr. nnd entitled to costs out of the
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LAW AMI TVXATKIN UK CIISTS.

ilii-iliir« wciv iiiHtriK'ti'd hy i-.Ttiiin livati'en

• till- till' uniiiuiit» I'iMinil iliii' thciii liy the

lii'ilors prwiirocl tin- ili«)iic«

f |ir.K'iir-iiiif tiM'iii.

till-

Ti»' piiiiiiiiir»' s,

to ohtaill cht'iiiK

jruHtcr's ri'iKirl, niiil

nnil chiiiir,.,! th.' l.'Kiiin'x uith th,. ,;„\

Thf :..i.,ii,.,.K .,hj,.,.|i-.l to piiy lliiw .o«t«, nil the Kroiiml thiit
the pliiintilN' K.ilicltiira Inul iilrcmly liccn jmiil tliiTpfnr by thi>

ciHMMiiwii.n iiN.mi'd thiMii
; nml that tlif Wgm'us nhimhl l». paid

tip them t< ilhiMit liny ih'ilui'tioii ivhnti'ViT.

II, III, .Mr, Dalton, M.C.. that Ihi' volii'itiini witi' pntitled
'" •'" «t" ill i|Uo«ticin; fur li «a» iiii part of th.'ir iluty.
an «)liritiirN havinx tl iliii't ,.1' II aiiw, to taki> nut ami
ilvliviT tn li'ijaliTs iir iT«litiir« thi'ir ri'»| tivi' i'hi'i|iii.s. hut
if tluy niilify Ihi'iii that they may attcnil ami priHMiri' their
I'hiTiiii'K thi'y havi. ihiiu' all that is rnpiiri'il of thi'iii. Armi-
tagi V, Armilaiii, :) CI,. Tinii-« 172.

""''•'
""'I ' ''"n- Hill'' ll-lii i ri'ly to aiil in Hxinif a

aolu'itor'x riMiiiiniTatiDn. It i» not inti'mlwl to ihi »trii-t jlin-

tiiv, hut i. only a sort of i-oinmiciit cxiiwliiMit for tixini: costa
without taxation.

.\ very liheral fonipciwalion is not /u r w a reason for
reilueinu tin nimis»ion. or ilireetinK n taxation of the hill

in its steail. nor /»/ i(oi(;.i is a low or inorilinat
tion a reason for inereasinit the eoininission .

payment hy a taxed hill.

Kimlilr. that where any party interested in the estat
sin's that a .solieitor »1 Id he paid on the seale of a taxed
hill instead of h.i niinission he should ijive notive to the
aolieitor to that etTeet. and have the .Master note it in his h,K,k.
at the earliest possihie staije of the pna'eedinijs: hut there is
no praetiee authorizinK the siihstitution of a hill of eiwts for
eimiiiiisaiiin at the option of m\ party. In rr Shirliing
Alilllcrx V. /»uror. 10 IMi, SW.

Where there has lii'eu an unusual amount of work done
and re.sponsihility home hy the solieitora the Court will in.
'"''™ tl" mmission or (five ta.xed eoats. In re Sm/irs.
Sai/ers v. Kirkpalrkk, 1 C.L. Times 4;)!».

-ompensa-

direetin^

lie



The Alii,|,,r hii.

"•««i«.,„.v ,,s. ,,„. „^ ^.^^^

riilci II,

nn (,o,i,.|. |„ „pj,

III Hilrirlin \. II

'"il niii only In. ,|,i„,, |

r tiixi'il nwi, ||„,|,

«1

'I- thii

!"'" I« c,l th,.

ntlriil.n. I,t |> i(

">•< ' mil
« •'".Ik,. .,r the High Court.

"'''''' li'U'flLT nnil III,

«'ri.)lialty „„|| III,

"11. Hiim n.«liz,.,|, /„ ,,^ „
Tiini'ii 1,14

''IiikI inis Hiiii

""""i""i"" •"IM|1I|||.|| III

'nlty iiiiiat i^,

'"'«'<. niHlIri,/,
rmn m on

^^'*"iif.i, 4 ('
j^_

I'ollni.nt tr

If' III. m
II Miile'r^:: ;:;:;:;';;;,;";:!,•!' —.,...,

mil ilif. iniirlKiiiri

iillllMi»hi,i||
Mill

''""• V.C.. i|,„t „„. „„„,,

VII iIII" .if III., in:

•>; »"« riKht in ,ill„„in„

"lorlL'llKiT

ItiTi'sl ol' t{,

iiiiioi.nt
r..,iliz,.,|. i„,i„„ „,

till

iini.i.|ii,.,|

illl.M,,!,.
ii.-tiiiil

I'linillliMMioll

ml..

Jiiniiiiiii,

"""III lliiv,. In

rn.|. r

'"' "" lll'I'l. Illl.l tl

.'III In
UltL'i' III. 'II

'"' .1/. r,,//. I/, (nil Mrr„li
"lllllll'll ..II III,. „l„,l,.

>* I'.li. INII

•'•-"I'l. .M.It.

of 11 li.sl

Wli

'•> "liii'h h.. Ii„s

"lor «liii.|| i„ ,1,1,

" III" roiiii 11,1.

i»ti.r,.,|

li'Stlll,,!-
iiiiii

"il.v 111,.

"Iijn-I I,

liiiiii.sli-rs
III,.

II IM..|t|{,ll..,..
1 1,,,

I

'" >«•' III" hIi.iI
III,

'l"i'.'"l'l-".l,.,M,,|i„il, „|,

"Il>,

"111. luiini.h'. Ill,

«liil". hill ,„||v III,,,

lull Ik

I I .1,.

I, In

"''
II x»l,. Iif.iti',: ,|j|

'•"'""r. iinil

»..i-tli a.m,,. iinri I

"!,.,! II

i-i|iiily „i' ,.,,,1,

K"l plliil.

Ill" iii.iri

.Sll

M" lil"rli;ii(r,.s Ji

Plmsiii,. II |,|„,| Il

lull "lji,.|j III,.

"'Pli"". Ih,„|(;|| in

III"" in iihil
lfilC,.|. iiiin-

l'"i- tl,."iii(i, iiji II,

III" |inip..|.|y

on II ]

I,. ^, .
' ' ' '"lllllni,!,.!. h,.l,,,i.r« t .1

"'
•
""" "" "'•''"» «'•'•

iiiMii^rii. r„i
:""' •"""""•

"' '"i"ii».sion, ii„„,.v,.|. i, ,„ I, I ;

" "" ' """(".1 lor. ,„i,| „„, ,„„
'"''"l"'"'l "" Ih" I„|„1

•'' '"'"'I" -nil,. „..,.,,,,,iii™
;;;;;,;''''•'-' '!'"". unii„

;::o;;;;i:r7'"^^;;r"-'''-™'—
" "•'-*

-^::":'':r,:-7r'S





MOOCOPY MSOlUTKm TBT CHART

(ANSI and ISO TEST CHART No. 2)

1.0
1^128 12J—
t lis

f*™

I.I

1.8

^1^1^

^ ^^PLIED IIVHGE Inc

^S^ T65J East Ua.n Stree'
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fas
"

as ,ovorn...l b.v that .Ic.isinn, but „n rurth.r ,.„ns,dera

:; ; ;io It thmu ...at ,t is, a„,l tha, the MastcH,,,, prj y

allowed the eonnnis.io„ on the «"'-
"'""""V Inll

in this aetion." K- Bro.n,. Bnnn, v. Bro.;,. V t .L, .lourna.

367, 3 C.L, Times on.x

\nd se<. lU Ball. Wright v. W/iiff, » P-R- «'

in1w,V,o.(/V«,-» , T™*,. «.."*• V. «««'/'"- inth June,

issICfL^::!!, J.. .."-a taxed eosts. -
it™"":"::

suit the deeeased havins-' eonun.tted suieule. and left

^"^'f^
in lueh a ..ondition as to eause speeial tfouhle and nmeh work

of a dlffleult nature in ad'oinisterius.' the same.

Taxed eost. were also allowed b.v Robertson, .1., m « ' 'OM

V /I
('^

1 J :»-.a. 1'' C.L,T, m. where the solie.tors had

;,„d ™;„;dim,:ult questions to eontend with durin. the eourse

„f the a.lministration, and no infants were mterestul

M,,„ee J -"The Master's eertifieate does not '^'^ -^"y

„„,;.^ ,;roeeedin,s or diffieulties sueh as arose ,n n^' -

Rrit 1(1 fLT m. The adding of parties, advertising' l..r

^!^r;!msh,erin.,aaims, sale of lands, and ejomuna,on

„f aeeounts, are the most ordinary expenenee. s s
.
d

that the exeeutors- accounts were -'"<"*
^^'j'^,^;^;

and -ave ris,. to many ipiestions, sonu' difheult to d tmn.n,

am ; ,uired mneh ti.ue an,l trouhle to adjust, and eove ^

„,„„„ : 0(1 iten,s on eaeh side, the reee.pts he,ns over *W0

and the ,lislmrsenu.nts ahout $ll,r-00, the estate now he,n.

^hou *:i,4(«., and s,„„e personalty speeilieally l,e„ueathed, ou -

",
,f the lalanee. if any. due frn.n the s„rv,v,n,' .xeeuto,.

sl:-! Pajes of ev,dem.e have been tnUen and 13.- hours

sni^nt in attendance before the ilaster.

-The Master ha,l power to direct the accounts ,,
he brou.h

in in proper shape. an,l the parties benefie.ally .nterosted

sLl not be put to greater expense because „
;^;;;

«- -

neudeet of dot v. It does not appear on what sum. flu com

2 1 under- Kule ,14(1 would be -""""»«'
•",'fJ,;;;



(.C)J[ MISSION TO TAKi: EVIDENCE. 63

Chanecllcir. in It, Sh„l,l„,j. 2I| ('.I,..!. Ill:), tlii> nil,, was not
intended to di) strii't justic<'. liut iinly t(i alTcird a ecmvenient
iiuide (if fixing the remuneration, tlioiiali in some eases it miflit
lie too little, or, ;is alles-ed in that ease, too miieh. Anil, as he
points out, if a departure from it is desired, it should he asked
at an.v early stage,

"The solieitora for all parties agree in the applieation, hut
if. as is to he assumed, the elieuts also approve, there should
he no diffieult,v in getting what may he eonsidered i-roper
remuneraticui. On the material hel.ire lue I do not th)»k Rule
lUn should he departed frcnii," l!r firm; fin , r v (Irrir 8
Onl. \V,R. (ifl.

In MiLmiuhliii v, MrLmiiililiu. \ Ont. W.R. :178, an appli-
eation was made in a partition aetion lor ta.xed eosts, on the
ground that of imusiiid tiuie and tmulili. expi'iided, and the
order was granted liy Roliertson, .1., ami affirmed i p. 4:;4) hy
the Divisional Court. The. ivport does not u'ive the faets of
the ease and is not of mueh assistance.

In a partition .suit the .Master divideil the. I'onmiission
.seven-eighths to the plaintilf. and one-eighth to the guardian
of the infants. The Master also lix.'d the dishur.s,.ments.
whieh were not revised.

Ulake, V.-C, held that the .Master had n(,t allowed the
guardian suffieient, and that it was open to a .Tudge in Cliaiu-
hers to review the distrihuti.ui of the eommission made hy the
-Master: that the (|uestion as to what are or are not disliurse-
ments is a very diffieult one, and these hills should still he
referred for revisiim. Citiii/iliiU v. Campbrll. 8 I'.K. !.-,<).

fO.M.MlSSlON TO TAKE EVIDKNCK.

The praeliee goviTning the issue of commissions for the
examination of persons residing without the. limits of the
province is eontaini'd in Con. Rules 499 to .')];').

Where the |)arties .join in a commission each party pays
the costs of the eommission eonse(|uent upon the examination
of his witnesses without pre,iudicc to the question hy whom
such eo.sts are ultimately to he horni.. Con. Rule ol:)'.
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The sii'iicral rilli' is that th.' i-(ists ul' a ciiiniiiissiim hi take

('vidcm-f iu a foroifjn oouutry lonti part iif llu' ciists of the

cause, i'olhoi-iii V. Thomiia. 4 *ir. lliil; I'l-imt v. Samo, 4

U.I'.C. T).

The ruh' is tlie same wliere tlie eoininisHion is to examine

a party cm his nnn l)oliall'. Bruiilnit v, Ihinlij. 10 W.R. 5f>2.

Tile (luantum of eosts paid in exeeiltinj; a eommission is a

matter for tile iliseretion of the taxinj.' olTieii': and where the

amount paiil to the eonuiiissioner was twenty-two fjuineas,

and the Master on taxatiim disallowed Iwelv , foe (.'ourt

refused to interfere.

.Morrison. -I.:
—It eaii liaidly Iw said lliut no matter

wliat amount may lie paid to a eoimnissioner, the .Master

slimdd allow it. .\ j-'reat deal neeessarily depends upon the

standinff of the eommissioner. If lie is a professictnal jrentle-

man, in some eases ten guineas a day nuiy he a reasonalile

eharfie to he allowed; that would depend entirely upon the

standin<r of the eommissioner. and the neeessity for thi' sei-viees

of a }:eutle!Man whose tiuK' is so valualile. In ordinary eases

I shouhl say that five fjuineas a sitting was reasonahle." fox

V. Toronto ami Mpisxinii Itailirai/ Co.. 7 P.Ii. l-"iT.

In ViTiji V. Smilli. 7 C.L. Times 1()8. *20 ;« / li' iii was

allowed as solii'itor's eharv-es for attenilins! at Chieaito on a

eommission issued hy the opposite party.

A eommission was taken out hy the defi'ndant to examine

a witness in Paris. At the trial the plaintiff'.- counsel ahan-

doned that part of his ease to whiell the ividenee \indcT the

eommission applied, and the defendant had a verdiet on that

issue.

Ilclil, that he was entitleil to the I'osts of the commission,

JcwfU V. ran: 17 CB. 636. 2 C.U.X.S. 809.

The plaintitYs ohtaincd an order for the issue of a foreign

eommis.sion. The order contained the usual direction that

till' eosts lie eosts in the cause. The evidence was taken, and

the plaintiffs .succeeded in the suit, hut the evidence was not
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used. **
'
'""• •'" evidence was not

"' «- '•''-"-10^,0 r'';^;;;"";;''""''"'"'-' '"^^ '•"•^*»

•.^2 ;;i;:;:^c,;;;:: -' f™ '''"' i' i- pn.de„, .,,,,.e

•''•;"'•' •n:r;„':;iir,:r;::r;!"-" "'-<'
«» "I'M IIS the e(Kt« rl- .1, •»

K'^lMil tl lliMiss iin.

''^"f"r> V. .XiX:::' r "H^^':;r"r;
•" t "-

Si'i. iilsii For V r ,

"•^•^- '•'«. fl .lilr. \.s. SL'2

1 .!>.. lit p. Ifll.
."/(ixsli;'/ l,„,lii;iii rv,.. 7

•^"'' "'/"'.vrf V. f„™,/„ r„„ ,8 f.^
< ".ii'l dinrtod thiit the cost, of „

' '
"'"''" """

^;";"-'"" "•f™.'-t :;::', ;~:r""r","""'^'iHi-nilunt shouhl have iidmittcd them
""'' "''•" "'^

<" "x^imine the phiintiff ;„ xv„ yi ,,,-
,'!'''"'"*"'" ""x "'"''e

-^r.«ter in Cha,,,,,,,, ,„„^,^ ,,

" !"' '"^ """ ''"''"I''- The

•I'liiintiffs. hefore isJZl , ,
"" "" ''""""•'"*'' •"•"-:

'ant'ssolieitor*40 7™!, ,•"""'• """ '" ""•^- *" *"' 'M.n-
t'- <• n.i-ion. "t in;':/;:"""" ™ "" "-•••i-n "f

"., sreater eosts „re to be »n ,

"""''''' "' •'"' '''»'""»»

-<i ineidental to ,o;ol,i, "•'"'"'' ""' '''"'"''"' '-

.Ha], and the «0 s
'

, to ,e h"
"'"]'"''"' ''^'''™"- «' ">e

-n.. See .™« ^ :;;y: I'l ;''7-.^>r,
*" *f™'<..". in an,

i-^^ti:* "r';;?. a"'" T
""'•' "^•'•-^'"-<-

I'ridge. C.J., 5 OWE 170.
'^'""" ""^ '^'™'"»"' ''>' Pak™-

See also ro™,,^,,
/«</,«/„aZ ExhiUtio,, i

• ,
//"».«/««, 5 O.W.R. .349 where '^wZiT

-<»-0''""^»« v.
'

" ^•"^'"' J- '" '""ki-K an order
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fcir II ciiimnissiNn iiiihli' it on tlii' tcTiiis tliut thi' pliiintiffH pay

tht' costs tlu'reof.

The coHts incurreil cxnoiiniilK »itni'»»i'» iiliroiiil uiiilor a

CO lission musit lie taxcil in tliis i-ountr.v upon tin- scale that

would lie nlloweil in tile country when- the eoinniission is

exeeutcd. Wdilworlh v. Uai/d. M L.J. Ch. 81.

Hut where witnesses were exairiined under a eoTuiiiission nt

Calcutta, and the eonuiiissioners, licinu non-professuinal men,

called in the assistance- of an attorney and charged (iti pounds

for " legal advice and assistance to the coinmissioners exccut-

int! the conunission" ; the Master disallowed this sum. An

appeal I'rom the .Master's decision was dismissed hy Itovill.

C.J.. who held that the i-omniissioners had no right to call in

the aid of an attornc\v to conduct the examination iiiuho- the

coiiimis :. n. "The matter must he in the discretion of the

Jlaster in each iiarticular ease; and, unless we see that the

JIaster lias heen clearly and suhsiantially wrong, we cannot

interfere with his dc-ision." I'otirr v. Ilankiii. h.R. 4 CI'. Tti.

Where the cpiestions involved wen- of an c-xtremely com-

plicated and iiiipor.ant character the Master allowed the

expenses of r-cndiiig a harrister as eomniissiom-r to the Canary

Islands. On appeal. Hovill ('..!.:—"This matter depends not

on any positive or pere";ptoi ,.• rule. Indeed, it is impossible t.

lay down any general rule on the subject. In an ordinary

case-, of course, the Master would refuw to allow the expenses

of a barrister sent out to condtu-t a eommission. But there

undoubtedly are cases where it would be highly expedient for

each side tti send one; ami there is no absolute rule against it.

The propriety of doing so must depenil entirely upon the

nature and circumstances of the particular ease. The .Master

has, with the briefs before him. investigated the matter, and

has' come to the conclusion that .the expense in question was

reasonably and properly incurred. He having done so, it

must be clearly shewn that he has erroneously exercised lii<

discretion before we can interfere."

Brett, .1.;—" Where the Ma.ster has exercised his discre-

tion we should be very loath to interfere; though I think it
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or prop,.,- ImvinB ro^nr,! ,o tho stat.' of things at tho tnno the

examinnt.nn was or^lcn-.l. That it »....,» to ,„o, ,» th- tnne

with relV,™,.,. to which the propriety ot ^"'••'•••;"« •'';;
•""^

should he eonsi.lered." IMhH v. Il„jun^^ iVMH). 2 KM.

230.
,

. .

Rohertson J —-Th.' .lefenchuits ha,l caused a ..ol.nniss.on

,0 issue to tal<e evidence in Montreal. The order therelor

was in the usual tern.s. ,.osts to he costs in the canse. At the

trial the defen.lanfs called th,. plaintiff, who .n h.s evidence

admitted such facts, contrary to his pleadings, as nmde .t

unnecessary to open the e«mn,ission. which was m ( onrt. The

local taxing ofticer has disallowed the costs ol the eomnuss.on

on the k-round that the eonuuission evidence was n,^ used at

the trial. In my .iudsiment. that, of itself, is not suflhcenl.

••The taxinp officer slumld have in(|uired into the circum-

stances attendinsi the non-user of such .videnee an.l ,1 he

found the commission was ol.taincl l,„mi fid< .

that (he <
•-

deuce taken was. in the honest opinion of the .Iclendan s

solicitor, necessary and material for tlie proper delenee ol h.s

clients, and that it hecamc unnecessary to open the con.nnssmn

hv reason of what afterwards unexpectedly came out at the

tHal which would have hecn otherwise necessary I'or the de-

fen.l'ants to prove, and whi,-h the evi,len,-e under the com-

mission would have estahlished if it had been opened and put

in 1 think there is no reason or rule ajtamst allowmK the

costs of and incidental to the taking .,ut and executing of the

commission."

On appeal th.' nivisional tluurt affi. ined the decision ot

Robertson, J. h'omht v. Mamlanj Timfs. 18 1>.R. Ul.

A commission was issued to take evidence in Wales, and

the defendant's solicitor, livinj; in Limdon, attended on the

execution of the commission. The Master allowed h.s ex-

penses, and said: "1 doubt whether any expense would have

been saved. The rule that the costs of a London solicitor

attendins the exei'ution of a commission in the country shall

not be allowed on taxation of costs ;• between party and party,

is not so imperative as not to be rela..ed under eireumstanees.



<'"Xr)IT[l)XK (IK 'Al.K--n]|'ii:s.
69

'•I' Hiis llffll- I, Iliiii-rU

il'lll piirly to till;

0,.,ip,,|.„|,|,
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T.i cutitli. till'
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It must III' sill

fiir the i-iiniliii't III'

,

'•I till I.

'I'ssary
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Till- stlindinK I'oLilitions „f sale are t , .' ,
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"'"•'

^'^Jzz^z:Tt^:;7i:TT'"'''"''' "'"
Rule 7l'1.

""' »'f^->'rt'«'"'«it ul- sale.

.i.i^,ou:;;*!: :,::,:;-;;-;-' "".;..-... i-

rn'ee.ssa.'y. spoken t„ Fnn I

'''
" """• "'"'• i*'
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in and flle,! „i,li the ^Lte,• Vl
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* ''"'.?' "•'''''

''''''"''''P '"• "t^er doe,,,

othi, ,i,,„es that may he required or ,iia,le. in the
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|irilKI't>HM III' the I'llWU

2:1 Jum.. 1«I4. l:li').

l2l If liHiri' lliiili thri'i' r(i|iii'»

I'l'tiuil'i'ii, llii' parly may have thi'

iiii'lit prilltfil. anil lii' shall ill lieu

allnwcl thirty rcnls |).t l"li" "1' tl

,lui;i h.' alhiwni. < on. Ruh' ;l!r>. lilllcn

I'XclilHivi' "f till' ilral't are

writ or pli'iidiiiK iir ducu-

it all i-liiir(!c» fur ciiiiii's lip

r writ iir pU-iiiliiiK 'ir il n'U-

Coll.
liii'lit. mill his misniialili. ilislMiisi'iiii'lits fur prillliliil.

Rule :)IH1. Kiihs SI .liiw. 1HII4. l:li').

Cdii. Itiili Vi'-i. Whrri' svrvii f iifflilaviln iiiul other pro-

vMHliiicM, olliiT than jiiililinellls ir orilcrs of which offli e-

nipii'ii arr liy tlir practii f tin' Court rciiuiri'il to W scTV.'d,

in rci|iiiml. true 1 ™. insteail of iifflvi- nipies are to hi- served.

Cun. Rule 4.'.:l.

Ctili Hull ,'«.';.—OIlic ipies of orders and judttllients to

he served shall lie eertitied l.y the iitHeer in whose offlee tho

same are entered. Rules of 1 .fan.. 181111, 144'. (nm mini.

(nil. Iliilr .;;.'/.—A party reiiuirins,' a eupy nf any pleading,

affidavit, exhibit, or doeiinient nut direeted to lie served shall

liialie a written npplieation for the same to the snlieitor of

the party hy whom it has been tiled, or on whose liehalf it is

to he used; and where the party has no siilieitor. then tii the

party himself. Con. Rule 4.m.

Ciiii. Hull .i'-'.V—Where an applieatiiin is made for a eopy

of any pie. lini:, etlMavit, exhihit or dneuinent. 't shall lie de

livered >,itllin 48 liours from the time of the demimd ; and any

further time wli h may elapse before the delivery is mil id be

e,.m|iuted aciiiiist tile party deiiia:<dinK the same. Con. liule

4.")(i.

Ciiii. Iliilr .:i(:.—.\ iiarty entitled under the Rules or a

speeial order to. and reciuirinK eopies of or extraets from, any

(i.ieiiMient in possession of another party shall pay to the party

inoiliieinj,' the doeumelit for sueli eopy or extraet as be may

by writint; require at the rate of 111 eents per folio; and if

the solicitor of the party priidueing the document refusi s or

netrlects to supply tlie copy or extract, the party rei|uii-inc

the same shall be at liberty to make it. and the party produc-
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liixiDK rnnnliT I'liulil not Ik' mialaiiipd, anil thBl iix the cop'^

wiTu ni'iiwiiry In iimlili- i)ih piihi' to Iw pnipixly jirdiiiil thi'y

lliUHt 111' iillowcd. Wiivnir V. Mima. Ill Cli. '>iv. 'li.

"Only fiMir I'lipicit »i tlii' writ nl' Kiiniiiiunii I'lin !« tnxi'il".

nw Hull' ;W."i Inim- ao.'). ii)i(. I. Siii^li n writ i« nn i lutinn ii

pliailinit. Hull' :170 (mm- '.'Wl.

I tliinl< llu' pnivision of llic rul.'» ii« In I'.Mir <-u\»n i-nviT»

all till! viipii's ri'i|uiml cliirinK litiKutinn. iiml Unit rxti'mU to

what K"i'» i"t'> <'" hrii'f. SuiOi hn« liwn Ihr inti'r|iri'liilinn "I'

the.' oHlcii,
i
and nm-h waH thi' (.\pn'«» ilii-iTli I' Hm' "Id

Chy. OrdiT W\, frnin wliii'h the prfsi'nt rnlf ha« »prnnn.

Biiyd, I'., Siiinka v. I'urily, 15 P.B. 1.

No fonts an- idloni'd for ennroHsipK iin rr /mrlr onlcr.

That i» NufflcMcntly iovitpiI in Ihi' I'hnritf lor drawing the

ordiT Hoyd. I'., Cirlisl, v, IIMi,,. l(i I'M. :tJ«.

Thi' plainlilT made a Karnishinn appliealion in ChaiiihiTu

and was ordiTi'd to pay the I'ohls IhiTi'iif. While the appli-

cation \\u« penilinx n-rlain parties were examined as witnesses

upon the applieation and the taxing offleer allowed the eosts

of eiipies of the depimitiond.

Street, J.:—"The appeal must he allowed as to the costs

of the eopies of the depositions. There is no item in the tariff

under which such costs can he taxed. Indeed. co|iie« of depo-

sitions are of uo use in any case except for the purpose of a

brief; and. as no iirief is allowed upon a Chamliers motion. I

do not see how these costs can he taxed." /I'cii/iiV v. Wuck: 17

I'.K. 317.

These costs would now, in a proper ease, he taxaWe under

item 61 of Tariff A. which was not in the tariff in force when

liennic v. Block was decided.

The allowance on taxation of the costs of copies of cor-

respondence used at the trial of an action is a matter for the

discretion of the taxinn officer; hut in exereisinK his discri-

tion he ouclit to ascertain what part of the c.rrespondence

was, in his judKnicnt, necessary and |iroper to he supplied to

counsel and the Coi.rt for the propel argument and decision
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tracts of such parts us are material, or it mi(iht happen he has

already taken a note iif the depcisitidn. We ought not to

sanction any such practice of scrviuj? copies of long examina-

tions." Ej- lir.rlr Hall. W C'h. l)iv. .^Sl).

The ilefcn lant appealed from a refi^rees report, and the

plaintiff cross-appealed. Moth appeals were dismissed with

I'osts. The taxing orticer refused to tax the defendant the

amount paid hy him for a c-opy of the evidence.

Street, J.:—"The dislmrsement for evidence was incurred

by the defendant for the purpose of his 4)wn appeal. Tt would

have heen re<iuired even though the plaintiff had not cross-

appcaleil. and cannot l>e alloKc.l to thi' defendant as part of

his costs of the plaintiff's cross-appeal." Ih iumii v. Wimds,

18 I'.R. :!28.

An actiim for redemption was referred to the jrastcr. The

reference lasted l:t7 hours and there was an appeal from the

.Master's report. On a taxation of costs as lietween s,.| citor

ami client the taxing officer allowed $77..-)() for hrief. On

appeal. Street. .1.
:—"The suru allowed feu- brief appears to be

largely made up. so far as we can ascertain from the papers,

of sums amounting in all to *iiX or therealmuts, paid to the

llaster from time to time doling the progress of the reference

for copies of the depositiims as they were taken. These copies

were not. therefore, obtained with a view to the appeal, but

parts of them w-rf. no doubt, referred to upon the argument

of the aiijieal.

The argument in favour of their allowance as a hrief upon

the appeal would, no <loubt. b.. that if they bad not been

obtained during the progress of the reference tliey would have

been obtaineil when the a|ipeal was .letermined upon. We

think there is much evidence to doubt this. The question

wc have, however, to determine, is whether in every appeal

from a llaster there is a primii faeif right to order and charge

for a copy of the depositiims before him, and we nulst hold

there is not, and that such a I'harge should only be alloweil

where it is shewn to be necessary 'u the idient's interests. If
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tinues.) Tliis must bo read iu LMinnection witli the facts of

the case. WhiTc, as in He Kobinsou, the evidence was taken

in longhand, what is said by tlie learned Chief Justice may

still be law, but I do not hesitate to say that where the evi-

dence is taken in shorthand it is impossible for any counsel

that 1 know of to take 'such notes of the evidence as he may

require as the case proceeds.' Crulu ispirlo. And this is a

fortiori if tlie evidence deals with a number of small items,

and still more so if the evidence has been taken from time to

time over an e.\tended period. One may read a hurried and

abbreviated note an hour or a day after it is made, but when

it 'has got cold' fail to make head or tail of it.

"No general rule can be deduced from lie Robinson, at

least whiTc the evidence is not taken in longhand.

"I have examined the proceedings before the Master and

availed myself of such information as could he furnished me

by the stenographer in the office of the JIaster in Ordinary.

From such in(|uiry 1 am of opinion that the evidence was pro-

perly ordered, and that the costs thereby incurred 'were neces-

sary and proper for the attainment of justice and defending

the rights of the defendant.'
"

From this decision there was an appeal to a Divisional

Court. /'( / Ci(riaiii

:

—"We are of opinion that the matter of

costs of procuring copies of evidence is to be dealt with accord-

ing to the facts of each case. If it was reasonable to procure

the copies, it was right to allow them. The appeal is dismissed

with costs."

In an interpleader proceeding the trial Judge gave judg-

ment for the claimant, and gave the judgment creditors leave

to ajipeal to the Divisional Court upon condition, that, if

successfid, they should not ask for costs of the appeal. On

the appeal to the Divisional Court the judgment creditors

provided copies of certain documents which were necessary

for counsel. The Divisional Court dismissed the appeal. By

leave the juilgment I'reditors appealed to the Ccmrt of Appeal,

and this appeal was successful, and the claimants were ordered
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brniiKlit. anil that tliis practici' oilRht not tc) lie departed from.

No reference was made tii Miirrinon v. Siimmny.

The plaintiff fillod a liiU to obtain a prodiietion and inspec-

tion of title deods. Before the bill was filed, but in antici-

pation thereof, the defendant's solicitors had prepared an

abstract of title to enable counsel to prepare an answer. The

Mast'T of the Rolls disallowed the costs of the abstract, and

his decision was affirmed on appeal. ParU v. Karl of Dtisart,

25 li.-r. Ch. Vl-1. .Vil-

Defendant, beinK threatened with an action for beinR party

or privy to a fraud diseloseil in a previous action to which he

was not a party, obtained a transcript of the speeches, evi-

dence and judjliuent thcTein before the issue of the writ in the

present action, with a view of defending the same. The pre-

sent action was sulisecpiently dismisseil tor want of prosecu-

tion. The English Order LXV.. r. 27 {2D), directs the ta-ving

officer to allow all costs which "appear to him to have been

necessary or proper for the attainment of .iustice or for de-

fending the rights of any i,orty." Sec Ont. Hole 117fi.

On an appeal from the taxation the Court held that the

plaintiff was entitled to the costs of so much cmly of the tran-

script of the evidenir as related to the issue in the present

action, lirighl v. .SV/^or M0()4), 1 Ch. MS.

A bill was filed to compel the defendant to reconvey to the

plaintiff certain lands which it was alleged the defendant had

obtained by fraud. Before serving the bill the plaintiff's

solicitor prepared and tendered to the defendant for execu-

tion a reconveyance of the land.

Dalton, JI.C. :—" 1 do not see that preparing and tendering

to the defemlent a reconveyance for his e.teeuticjn was a neces-

sary preliminary to the institution of the suit, or :it the

plaintiff should do so at all essential to his ultimate success.

In this it differs from tho.se cases at law, where by statute

notice must be given before bringing an action. There the

giving of the notice is really the first step in the cause, and

without it the action cannot be maintained. The costs of
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Tile cuHtH ut' 8)ifwing cause B^ainHt a rule I'or setting o^ide

an award are costs in the cause. ICssrj v. Parke, 12 U.C.C.P.

159.

The phtintiff had tditained a decree with eosts against

the det'eudimt. Afterwards, hy consent, a supidemental order

varying the decree was made, whieli was sih-nt as to costs.

//'/(/, tluit the costs of such order and proceedings there-

under were not costs in the cause, antl couhl nut he taxed

against the defendant. Afforitci/'Giiifrat v. Tayhtr. 1 Chy.

C'h. 362.

Where, after notice of moiion to stay proceedings until

the eitsls of 11 t'orTiiiT suit fur the saiiir cause of aelion sliould

he paid, such costs are paid: the costs of the motion to stay

proceedings will he iiitide costs in the cause. Litth' v. Ifairkins,

:l V\\y. Ch. 78.

.\ motion was made to the presiding .Judge at the Assize

to postpone the trial upon the ground of the ahsence of a

necessary and Ttiatcria! witness. The order w;is iiwidr and

the (|iiesti(in of costs reserved.

Hose. .1.:
—"I reserved my decisicm to look at the ea.se of

Paflisoit V. McSnh. 12 Gr. 48:J, I have also referred to

McMilhtu v. McDontih}, 22 Gr. :ifi2.

"It seems clear that in the Court of Chancery the rule

was well estahlishcd that where a party had made diligent

efforts to secure the attendance of a witness with.in the juris-

diction of the Court, an<l fail.'d to secure it from a cause

which he could not control, then the costs of such an applica-

tion would l)e costs in the cause, unless it was possible to take

the evidence before a special examiner, or the knowledge of

th. fact that the attendance could not be secured, came to the

ajiplicant in tiitic to enable him to advise the other side so

that the witnesses might be, notified not to attend.

"I think, on the facts before me, the plaintiff was in no

default, and that the costs must be costs in the cause. The

rule appears tc be a just one, and I willingly follow it."

Broun v. Porter, 11 P.R. 250.
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"It may In' tHken for (trantwi that, if the orders disposed

of till' costs one Why or the otiier, tliere was no intention, ani

no power, to alter such disposition of them. That is to say,

the trial Judite could not deal with them as if hearing an

appeal iitfainst the order. He eoiild not, for instance, award

costs to either party if the order provided that neither party

should have the costs of it.

"In nil the proceedinifs in (luestion the only order made

as to costs was, suhstantially, that they should be 'costs in the

cause.' And bo the whole thing seems to hinge upon this,

whether such an order gives the costs to either party, or leaves

them to be dealt with in the discretion of the trial Judge the

same as the other costs of the action.

"It never would have occurred to me that, in such a case as

this, making the coats of a motion costs in the cause or action,

was any final disposition of them, or anything more than

putting them in the same position as any other of the ordinary

costs of the action, as, for instance, the costs of the pleadings,

and so, of course, subjert to the trial Judge's power over costs.

under the statute and rule ; and I have always acted under the

supposition that such was the effect of such an order.

"Of course in the days and in the Courts when and where

the trial Judge had no discretionary power over the costs, but

they went by law to the successful party, an order making

costs costs in the cause or action had the effect of giving them

to the successful party, hut he got them, not under the order,

but under the judgment awarding him the costs of the action.

Without that judgment I do not see how we could ever have

taxed them.

"There are two things urged against this view of the

matter. The first was, that, if the words 'costs in the cause'

meant no more than that which I have indicated, it was useless

to insert them in the order, because the costs of all such inter-

locutory proceedings are, according to the practice, costs in

the cause. That may have been so at common law. Pugh v.

Kerr (1840), 6 II. & W. 17; but it was not so in Chancery;
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Uiw.'. .1.
;—•Th.T.' i» 11" cli«|iiilc' . IM til.' cinlcr Kiviiiir the

plHiiitiff till ntH in »n.v I'vciit. II i» Hiliiiiiti'd tliat the

plninlilT i» i-ntitli'J to «ii<ili cdnts, niitwitlmtunilinK tlir ilinpimi-

tiiin of the iimtK at till" trial.

"I am of o|iinion that tlif iliiipositioii of Ihp .'ontH nf the

ri'iiuiiniiiK iiriliTB wiw pniitiially thi> iwiiii'. ('(wt» in the

oauBi' to the Hiic(f»»fiil party' (Iik'h not, 1 think, moan more

than i-oKts in thu canw. ('o»l» in the fauw would not ifo to the

iinKiuci'iwfiil party; and in llolhirloii v. MilrupulilnH. itr.,

(18i'4), 1 Q.I), fili'i. I'ord Knher held that where the eo»ts of a

former trial were to abide the result of n new trial, the reMult

meant the result of the weonil trial ii« far a» eosis wen

eoneerned.

The nuikinn of the order that the eosts should he in I'le

enuse hrinipi the ease within the deeision of ray hrotlier .Mere-

dith in l>iil.ir.iiiii V, Itiulcliff:', where he determined that where

cists were nuide in the i-ause they were siilijeet to the order

mid disposition of the trial .ludne. 1 think, liierefore. that

when the learned Clmni'ellor deelined to nive the plaintiff any

eosts . . . he detenilined that the eoHts thit liy these orders

hail lieen niaile eosts in the eause should not (lo to the plaintiff.

If "eosts in the eause to the sueeessful party' means nie;-e

than 'eosts in tne eause,' then it seems to me that the plaintiff

has not heen a sueeessful party within the deeision of Lord

Ksher ahove referred to." Miiir v. Sqiiin: II) I'.R. 231.

Hy seviTiil orders eertain interloeiitory eosts had been

((iven to the defendant in any event. Afterwards the action

was settled and the settlement provided that "each party

shall pay all their own eosts." Ililil. I'ollowinK Camphill v.

/)i(ii;i. \H C.L.T. :182. that the disposition of the eosts hy the

settli'ment ineluded til »ts of the interhieutory motions.

Mcllnmilil V. Crilrx. 7 O.W.R. 79.J.

COSTS OP THE D.VY.

I'nder tlie Common Law I'roeedure Aet. where notiee of

trial was (tiven, nud the party (tivinK the notiee did not bring

the issue to trial, he was bound to pay the eosts of the day to
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the I'ttK', that no iiinliTiiil oviili'nfi- vmilil Ik. ijivfii liy thu

tirfrudant. (loodfilluw v. Snallliirorlh, ;l (Mi. Tiini'n lll.'i.

Ill lliiiiu V <nM<, U I'.K. H, 2:t •'.!-. Journal 7!l,

I'roiiiiriwl, .1., held that whiTi' Ihi' Irijil ha<l Iwen iMmlpnnwl

at till' Aiwiwa upon piiyniint of "the I'lwtH of llw day" only

one t'ounxel fee of ifUl 'laa taxable.

In a mori' went niw thi« ileeiHiop «a« diiwented from

by Armour, (,'..!.. who »aid: '.My lirothi'r I'roudfcHit wan

elearly under a luiwippri'lienMion. or wan inininformed ax to

the piHitie.' that obtained at eomriion law in taxinit eo«t« of

the day. Tiie phra»e 'eoKtii of the ilay' in a ijencral tenii

applieabh' to dilTirent eireuMi»tanee«, anil varyinif with thoHe

einMim«tanei-«. There were .o»t» of the day for not pro-

eeedintl to trial pumuant to the praetiee of the Court; and

in iiueh eawH no eoun»el fee was eharKenble. There were eo»t«

of the ilay for not proi dinif to trial i rilinit to notiee,

that i«. where the plaintiff uavc' notiee of trial and did not

eountirniand it, but did not enter IiIm record ; and in such eaxes

it beeanie and waB the praetiee in the taxinif otitee. although

a eounsel fee wa» ehargeahle, to tax only 11). There we.e

CTiHtH of the day where the plaintiff ifave notiee of trial and

entereil hi» reeord. and afte.wariU withdrew it; and eonniicl

fees were in iiuell eam'S I'barKeable, but were taxable aeeording

to th,' diseretion of the tnxiii(t olHeer, and not acTordiii(c to any

arbitrary limit. .\nd there were I'ontii of the <!ay when, the

plaintiff Kave notiee of trial and entered his reeord. and the

defenilant nioveil to postpone the trial, and it was postponed

upon payment of the I'osts o!' the day; and ei>un«el fees were

in sueh eases eharKeable, but were taxable aeeordinn to the

diseretion of the taxing oftieer, and not aeeordint; to any

arbitrary limit.

'•rniler the teiiu 'eosts of the day' used in the order made

liy me ill this ease, eounsel fees were ehar(!eable and were

taxable according to the diseretion of the taxinx oftieer, ami

.lot aeeordinj; to any arliitrary limit." Oiilicater v. MMilt,

la P.R. .'bOO, 111 C.I/. Times 2fll>.
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r« Ht«... (on,, ot th.. pl„,nlitN l,„,i„K ,|i,„l ,i,„.e i^„, j,;j."n, h„ ,„.r,o„„l r..|,r..,..„,„,ive. no, hoin, l.ton. ,|, V ,
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""",' *^

«'t....»,t..o,. /.i/'A,/M..l/„w,„.,„„.-,l,.R., ,,„:, „u
Th,. ,.ia,ntitf» ,.„u„»,.r „„„ pr..v,.nt.d l.v „ ,|,.n, i>u,„~,^„,..„ ,,,,.,,,„,,„ ,„„„„„,,,..,^ ,;-

ut.r,, for th.. .I..|,.n,l„„t wm, ,„»„, „„ „n „ppli,.„tion to

den, t7' "f '" """ "PP''-'"'". «» « eonditioc pre-cedent. ( ocklc v. y„j/cf, L.R. 7 Ch. Div. 56.
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COrxsEL FEES.

(1) GcneraUff.

(2) Wlun taxable.

(3) When not taxable.

(4) ^l-s" hfiwffii solicitor and fUent.

(5) Disrrefion of taxing officer.

(6) On references—Mastcr'f! office.

(7) Solicitor suing or defending in per.^on.

(8) Miscellaneous.

(1) Generally.

In estimatintr tlw amount ot' fees to counsol the taxinpr

officer should always liave repird to the diffieulty and eoiii-

plieation of the questions of law and faet involved in the ease.

and the iniportanee of the result of it to the i)arties.

The fees bona fide paid hy a solicitor to counsel and fairly

re<|uired hy the ma^'nihule or complieation of the case should

be allowed on taxation between party and party. Uobb v.

Connor, 9 Ir. R. Eq. •MW

Counsel fee should lie exclusively, as for fee with lirief at

the trial. Boultott \. SivUzer. I Ch. Rep. S'.l

On taxation of the plaintiff's costs he made the usual affi-

davit of increase, and on this affidavit witness and ccmnsel

fees were taxed to him. After tlw taxation was closed defen-

dant diseovere<l that the fees had not been paid as sworn to.

and made a motion to set aside the certificate of taxation and

to disallow the items.

Rose, J.:
—"The object of the rule requirinj? prepayment

of witness fcrs is .stated hy Erie, J., in Freeman v. Rosher. li

D. & L. r>17. Our Rule 12l:l (now 1178) provides for the

affidavit of increase. Here the affidavit makes incorrect state-

ments as to sultptenas, witness and counsel fees. Had the

truth appeared the taxing officer could not liave properly
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nppoar.

Its prnvisicins

••ntVirccil.

COUNSEL FEES.
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(2) When lii-rablr.

Harrison CI —"Where a lirief has been delivered to

counsel for the bnm fide purpose of pn.euring his nttendanee

at the trial, and his fee paid as it ou^ht to bo at the t,me

of the doliverv of the brief, the mere eireumstanee that he is,

from no fault of his own, unable to be present at the tr.al .s

no L'00.1 reason for refusing to tax the fee pai.l to h,n. m the

event of the person paying hi,n sueeeeding in the lit.gat.on.

(Taulor v. Claeke. Di I.C.I.K. '-Tl. S™ also IIe,deno„y.

Comer ;! r.C.I-..l. 2!).) In this pr.ivinee a pra.^tiee has

sprung up for taxing fees to eounsel in every ease w.thou

any proof of nayraent, and the eonsequenee ,s. that although

,he fees are taxed and paid, they do not always reaeb the

eounsel who earned them. But it must for the honour o the

profession be stated that this does not often happen. /" re

\orlh Vielema Kleelioii. ^9 T.C.Q.B. lo'J.

A eounsel fee of *.-; for eaeh neeessary and proper enlarge-

ment of a Omrt motion shoul.l be allowed. MeCalImn v.

MrCalhim. U V.R- 179.
.

Where evidenee taken before a Master s.tt.ng tor a Judge

was entered in the degree as having been taken in ( ourt. the

Ime fees were taxed to eounsel before the Master as before

a Judge, liae v. Trim, 8 P.K. W^-

In an alimony suit a deeree was made by eonsent whereby

the defendant was ordered to "pay the plamt.ff ^,-»<" "[

$-.-, mul «// Murse,„e«U in the suit as between sol.edor and

''""/V/rf that the Master had properly allowed to the plaintiff

a sum of $r,0. paid by her to her solieitors. they bemg also

,.oun«el. for eounsel fees on the examination and hearing of

the cause. Blicke v. Bliche. 21 Gr. 77.

Where three actions were brought by three different plain-

tiffs against one defendant, the ..uise of action in ea..li ease

being the same, ami on appeal to the Cm.rt o ppeal, an

"er was made that only ,me appeal book should be printed

f„r the three cases, and the three cases were argued together.



COUNSEL FEES. 91

Held that the Master was right in allowing .separate

pT«()o
"' '" '"" ''"'•" ' ''"""'' '"""'-

'"^^

Wl,ere tile trial had been postponed at the Assizes iin„npayn,e„t of .he costs of .he da.v, Proudfoo., T, hdd It Z
Armour, C.J., pomted out that eosts of the day" i, »

L wl h ::
'""'''™"'" '" ""'"™' -™-t-ce.,, an'd v^rvmg «ith these eireumstanees, and .he counsel fee therefore

0«( « er V. .)/„„.„. 13 P.R. ,,09. ,.„der -Costs of .he Uay •

A. hrought an action against B. which was dismissed withco.t.s. A aj.pealed, and .he Court of Appe„l, without c^llin^

of t .1""' "
*™ "' "'" '""''»» '^^"""'^l i" the Courtot Appeal on the ground that he was not present at .he hearmg 01 .he appeal, l,u. .„„ Cour. .said it would no. di.s Lr .hen, o„u p^efee in party and par.y .axa.ions ex.cnd „g ,

(3) U'/ifii not laj-ahk.

of tiTr",'
''" "•'*'' ''"'' "' "™' '^ "'" '-'"'l^' "ntil noticeof trial has been given. Dewar y. On- .i Chv Ch lil 1/

V. Pegg, 7 U.S.y.U. 220.
^-

'

"'
'
^ '^^

Where a person who was both a barrister and solicitor inOntario attended Chicago „n a eonu„is.,ion .0 take evidencethe taxing officer rulcl "

,. a charge of ,$20 per die,„ Tas o be'regarded as for a .soli r's at.endanee and not a c.ilelee. (irecu v. l^mitl,, 7 C.L. Times 168.
A .Master declined to tax a counsel fee for consultationbe ween counsel previous to the .rial, and on apZt i"on J., .ieclincd .0 make a precedent for the allowance „f sucLd s^airsement. J-o. v. Ue Toronto and Mpi.sln, AYCo
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A cnunwl fee will not ln' iiUowed where counsel attends

on a motion merely to shew tlmt the motion is irretjular.

Waller V. Claris. 11 P.R. 130.

Or where a notice of appeal is served on a party whom the

appeal does not effect, and he attends on the hearing td' the

appeal, f'r parte Webster. 22 Ch. Div. i:Jt5.

"A merely ornamental respondent," who appears only to

ask for costs, will not be allowed costs. In re Arden, 14

Q.R.D. 121.

Jessel, M.R. :
—"I have said many times since I have had

the honour of a seat on the Uench, that I do not rccofrnize

what some Judges have said is the rule, that every party

served is entitled to appear nicrt'ly to ask for his costs. It

docs not appear to me that, in any event, the plaintiff euuld

have any interest whatever in this (luestion, ami the .> tre I

shall not jiivc him any costs of appearance." ('amphi'lf v.

HoUjland, 1 Ch. Div. 166.

Boyd, C :

—"Tpon the examination under commission in

British Columbia it was proper to allow a fee for counsel

attending, and leas was taxed than paid. I have no means

of knowing what rate of compensation for such services ob-

tains in that jurisdiction, and have no right therefore to inter-

fere with the .$10 allowed.

"Nor do I interfere with reference to the examination for

discovery; if the officer or person examined was not a repre-

sentative in any sense of the m.-nieipality the objection should

have been taken at the outset and n<tt at the close of the

litigation." Township of Logan v. Kirk. 14 P.R. 130.

Before trial the solicitors for all parties arranged that the

questions should be referred to the Local Master, and, as a

conscipience no witnesses were subptenaed. On a taxation

of costs as between .olicitor and client, the taxing oiBcer

allowed a counsel fee of J|f40 with briu' at trial. Street, J. :—

"There was no trial; the case was entered for trial, but the

solicitors bad enl^rod into a written consent, some six days

befoi'c the Court opeiisd. agreeing to refer the matter to the
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See Itr (leMia it- WihoH. 2 Chy. Oh. 447 ; Itr Tnlteii. 8 P.R.

385. Hut ns saiil l).v Vire-Clmncellor Mciwiit in the former

case, the exception as to counsel fees *was made very early in

the history of the Court and has ever since been recognized';

and it is still, I find, the practice of ihe ta.iinK otlicers. That

being so, the amount of the fees was a matter in the discretion

of the taxing officer, and I ought not to interfere." Smith v.

Hanrood. 17 P.R. 36.

A solicitor sued his client on a hill of costs including CA
disbursements for counsel fees. Hy consent judgment was

signcil for tl8.'i. the .judgment to stand for such amount as

should ho found due upon taxation. On taxation it appeared

that the counsel fees had not been paid, and the Master

ad.iourucd thi' taxiiticm to allow the (iliiintift' to pay them,

which he did. The .Master then allowi'd the items.

.Iclf. J., refused to direct a review of the taxation, anti the

defi'udant appealed. The Court allowed the appeal, saying;

"Wc hold that for the purpose of taxation under the Solici-

toi-s' Act 'lisbursements' means actual payments made before

the delivery of the bill, and that any sums claimed in the bill

as disbursements anil not paid before its delivery uuist be

disallowed." HiitU V. (Sriffcn (1908), 2 K.B. 510.

(5) Discrrtioii of faxing officfr.

The discretion of the taxing ofiacer as to the amount o''

counsel fee will not be interfered with upon appeal. Talbol

V. Foolr. 15 P.H. 274 1 Carlixle v. liobliii, IB P.R. 328; Roiitlul

v. Mnmtaru Tiiilfs. 17 P.R. 139.

Where, however, the taxing offlci'r altogether omits to

exercise any discretion, or decides on a wrong principle,

there an appeal would lie from his decision. Re Robin.^on. a

Solicitor, 16 P.R. 423 (see post).

In Rankin v. McKinzic. a JIanitoba case reported in 6 C.L.

Times 502, it was held that in a proper case au appeal from

the Master will be allowed upon the quantum of counsel fees.

This is opposed to the uniform practice in Ontario.
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Hat, evi'n where tlie wilicitnrH lor till luirtiex eimnent. Kep.

I.L.O., 1807.

Tlii« iliie» not apply to solieitor ami client taxa'ions. And
Hherc eosis w

. re orilereil to l)e paid out of an estate iw lii'lween

solieitor anil elient, the senior taxing officer held that h>> was
not restrieted by order 211 ol' the Cinirl of Appeal onlers (now
item HI) i,t the tariff of costs) to the allmvalice of a fee not

exceedintJ «» to counsel for the exec-ulors, ami an increased

fee was taxed. Airliir v. Snini, :l C.L. Times IKI-J. Ami see

Ciiiiii i-'ui V. Ciimiihtll, 1 I'.H., lit p. 17

4til.

(til Oil n fill III

(

: III Miiciiiilitf/, 17 i'.R,

-Miislir'n iifflii.

"(In important points and matters. reipiirinK the attend-

ance of connsei, and when counsel attends, I, fore a .Master,

examiner, ref. ree, registrar. Inspci'tiir of titles or eount.v clerk.

a counsel fee may he allowed by a taxin(f ottieer in Toronto 'or

tl'.e .lud^e in the County Court cases) in lieu of fees for atten-

dance, such counsi'l fee in County Court cases not to exceed

$5." Item 101 of tariff .\. See al.so item 1,').').

The allowance of eolln.sel fees upon a reference, under item

107 of the tariff, should lie exceptional and made only when
matters of special importance or dilliculty are involved at some
particular sitting:. Where the reference involves merely the

taking of accounts the .solicitor should he restricted to the

allowance of $2 per lioiir. A'l liuhiii.iini. a Sulicilm: Ifi I'.R.

423.

But where the reference is one for the trial of all the issues

in the action it is proper to allow a counsel fee, and the

amount of the fee allowed, the ease lieing proper for a counsel

fee, will not be reviewed on appeal. In this (?ase the reference

and argument occupied lU hours anil the taxinjr ofSeer allowed

a counsel fee of :)!ll(), in lieu of a sum per hour, and the Court

refused to interfere. Driiisoii v. W'oodti, 18 P.R. 328.

'"Counsel fee advising on evidence. It is argued that such

a fee cannot be allowed upon taking accounts in the Jlaster's
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neiidiifou \. Ciinicr was approved of by the Diviiiooal I'ourt

in Johmlon v. Hijvkman. 7 U.L.K., at p. 524.

Kmilh V. llmham \\m I'ollowetl and approved of by Street,

J., in Clarke v. Cniulilon, 15 I'.R. 1115,

In Baldivin v. Munl()omirji, 1 U.C.R. 283, plaintiffs siieil

defendants on liills of eostfi for condiietini? and detVndinK

suits for defendant. Tlicse l)ills inclniled counsel fees of a

menilier of plaintiffs' lirm. It was lielil that plaintiffs irii|{ht

reeover eertain of the fees charned whiuh had been eoUeutcd

against the opposite parties, but that as to tlie other eouusel

fees the EnKlish rule must be held to govern under whieh the

fees of eiiunsel are not reeoveruble by action.

Hut wliere one of several trustees was a barrister and

solieitor. and ai'ted for biioself and his eo-truslee as solieilor

and counsel in an action, it was held that he was entitled to

tax against the opposite party his full costs, ineludini; couns.-l

fees. Simchan v. Riillaii, 15 I'.R 109.

In Vivilock V. I'ipn: 1 .MacN. & 0. C(i4, the Court, whili'

re(u)gni2ing the rule that a sole trustee, acting as solicitor for

himself as such trustee, was not entitled to recover costs evc>n

in defending an action against him. held that one of seviTal

trustees, acting as solicitor for theut and himself in an action

brought against thejii, was in a different position and might

recover costs. The reason given seems hardly .satisfactory,

viz., that it is no part of the duty of n trustee to act as solicitor

for tlie other trustees, and that therefore if they employ him

he is entitk.l to tax his costs; but the decision has become

settled law: see He Com His. 34 C'li. Div. 675.

ln./«/i«<((oi V. Itijckmaii (1904), 7 O.L.R. 511, counsel fees

were paid by a mcmiicr of a firm of liarristcrs and solicitors to

his pai'tncr for the lattcr's services as counsi'l in an action in

which the former was defendant, under an agreement to pay

such fees as would be payable to counsel outside of the firm.

Britton, J., held that the effect of the agreement was to allow

the defendant to sliure in the taxed fees, and ordered the fees

to be reducea one-half. "A barrister who is a partner (party)
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ont> an (iffninut the other niilr. ami Dun tlic law dim not

forliiil."

Tht' reiiult of the dt'tMHionii wmiltl niipcnr to Iw:

—

iti) A cimnm'l fee will not »m( «llnwt')l to a party holding

hii own briff.

I h) On*' mcmlH-r of n Hrtri iH-iiiit; un cnuiiHt-I for another

menilitT of the tlnn will Ih> mtithxl to tax ii i-oiniNel fee if the

tneiiiher who In n [inrty litiKunt UoeH not Hlmre in the fee.

(r) If the metiiher of thu tlrm who \» HUeil slmreN in the

fee, he can only tax the portion of the fee goioig to the nieinher

who aeted an enunwi.

((/) A sole trUNtee iietinK hn a eoiinsel is in the Kanii' posi-

tion att (.-oiinMel who is not a truNtei*, ami i-annot tax a coiinNel

f«.

it\ A solieitor-tniMtee oetinK an eoimN4>l for himself and

his eo-trustee is entitled to tax his i-oiinsel fi-e.

'f) A firm of sniieitors miitiK as [ilaintitTs eannot employ

one of Its own niemhers as eoimsel and tax his fees.

See .M(HtT(JAoKK-S(ii,i<'iT(iK and Sdlh itor Siinu oit Dkfknd-

1N(1 IN PLKHDN.

(H) MisrHhiitoUH.

For counsel fees advising on evidenee, see AV tloOinsim,

and I'll mIrrU ith v. I'arsoiis, under "AdviHinff on Kvidenee."

Although the Solicit(»rK Act, H.S.O. (1807), eh. 174, pur-

ports to apply to solicitont only, a hilt of costs consistinf^

wholly of eounMel fees can he taxed. /I'c Crooks, P.R. 226.

Huyd. ('. :
—" rpon the examination under commission in

})ri1ish Columhia it was proper to allow a fee for counsel

attending;. I have no means of knowing what rate of e(mi-

pensation for such services ohtains in that jurisdiction, and

have no ri(;ht thorefitre to interfere with the !f<10 ;i.iowed. Nor

do I interfere with reference to the examination for discovery;

if the ottieer or person examined was not a representative in

any sense of the municipality, the ohjeetlon should have heen

taken at the outset and not at the close of the litigation."

ToivH.ship of Loijau v. Kirk. U P.R. KJO.



">l .V»H. ,K,;,.
101

A i'f)iinMi<( \. .. .,,,1,1 ,

";"'•»"' <L. „;":;;;,:;;,
' ''"•'"»- •

("
' 1!««), .-,(,.,„„. 4^/"- '"''''"" ' '-"<. .Vm„,„ //„,,,

til" "uni of If;:, ,,„,. ,,|| ,. ,

""">-"'l III •pay tl |,ii,„{»

f"r», ,l„.,v l,..in„ „,,
„„„'*"' '""' ''•'• '"•-• <" li.T -nli,.i.

""" "".I t.«.ri„„ ,„ „ „;„, ';; '"r' '"';; "" "" 'x«..,i„„.

of /on,Hl„. ir, l.R ;,r,j
" " '''• '" I'Mirk ,i„,l (<i,,i

'\ -.n.Tcl.v nriuM,,,.,,!,.!
.v»|,„„,i,.,„ ••

„.,,

as Ont. H. G18.
" "" ''"""• ••''"""- V. K;i„„r.

In an action for ilainniri.s fni- „ , i
•

;l-n.« entered „„ -,.pe„n:,V:„,
'

IT,,?';-;'-
' "''-

-a» no „d,„i.^i„„ oMi
"

r ,:
,";' """'"'• -J there

".;'. parties i,..e,l ™,„m,L:^ :,,;:'«- "';-" «'"-'.

'I'-tcndanl, obtained an order , ,

""' "'"'""'• ""'I
'

r tor tlie medical examination '



102 I,.\\\ .\M) TWATIIIX nr cnsl's

the iilaililiff, On upcninK tlic cnse defendant 'h enunsel nd-

lliitted tlioy did not intenil tii enntest linhility, and tlie only

matter tried was the iiuaiiliim iif dninaites. There was a

verdiet for tlic plaiiitilt liir ^'JM). .Mr. Thorn alhiwed a

enunsel fee iif $12.'), au(t (leren<hmts appeah'il.

Falconliridsjc, C.J.;—"It would he a niiinifcst hardsliip

that under these eil'eunistanees the allowance for counsel fee

should l}e limited to *lll. hut it may he that item l.')2 is the

only one api>lieahle.

However, I think (thouKh with diffidence) that the fol-

lowing considerations may prevail to sustain the ta.-iing

officer's .judgment. There was no interlocutory judgment in

the case, and there was no admission upon the record of the

liability of th(> defendants. On the opening of the case counsel

for the defi'iidallts admitted that they diil not intend to contest

liahility, and the only mailer tried out was the (iiiaiiliim of

damages, (iolli v. Ilmnitli il»i84), W.N. I)!l, is not in point,

as there interlocutory judgment had lieen signi'd."

The defendants appealed and the jmlgmcnt of the Divi-

sional Court was delivered l)y .Meredith. C.J. ;—'We think

we cannot give etfeet to this appeal. The framers of the tariff

evidently had in view what was well known to .Fudges and

memhcrs of tlu' profession as an as.sessnient of danuiges, which

always followed upim interloetuory judgment being signed.

Rule .'«8(; has not the effect contended for. Menn-miiil v.

iUDnmult. :l Chy. Ch. :iS. and Tmkn- v. flmjir tlSilSl. not

reported, before Mr. .lllstice Mae.Mahon. shew that there is an

important diirerenee between noting a defendant in default,

and signing iuterloi'ulory judgm nt against him.

•For my part—my brothers e-tpress no opinion— I should

be very much inclined to hold that the paragraphs which

follow l.')2 and Ijli were intended to give to the taxing officer

a discretion to increase the fee for the brief both for the

assessment of ilamages and for the trial. However, as we

affirm the decision on other grounds, it is unnecessary to

determine what the true effect of that provision of the tariff

is." llamiUoii v. Hamilton, ilv., Hy. Co. (1907), 1,t O.L.R, 50.
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prineipli' as tlicy would luivc lu'cn taxed in like rnst's botorc the

Judicature Aft.

"I refer to Lour v. Ilobnc. 10 Q.B.D. 2^6; LhwI v. Cmnp-
bfll, 14 Q.H.I). Hiil ; //h»-At v. Br(«r, 14 Q.B.I>. H-iI."

In ^M(»r// V. ^YlHfc, 13 P.R. 149, the plaintiff elaimed a

balance of $16!) on certain transactions between the plaintitf

and defendant. The defendant denied the indebtedness and

allep'd the plaintiff was indebted to him for poods supplied

and certain proniis.s(U'y notes, and eounterclaimed for $1,325.

Ferpruson. J. :

— '

" The matter of what is called a ettunter-

claini is, I think, really a set-off, though perhaps it was not,

lookinjf at the provisions of Rule 373, improperly called a

counterclaim; but this could not, I think, ehani^e the real

character of it. See the remarks of Chief .Justice Armour in

Ciitln- V. Morse, 12 P.R., at p. 595."

Saudi rsoH v. AshjifUl, 13 P.R. 230. was a case similar to

Cuiitf V. Morse. The plaintiff claimed $1,205, balance of

contract price of work in building three hou.ses. Tlie defen-

dant eounterclaimed for the inferiority and incompleteness

of the work. The referee found for the plaintiff as claimed

and allii cd defendant $2fiH on his counterclaim.

Boyd. ('. :
—"This line of defence is neither a set-off nor a

counterclaim, but it is of avail to shew thit the value of what

was done amounts to less than elaimed, or that so much should

be deducteil from the contract price. Thornton v. Place, 1

Moo. & Rob. 218: rVui/x/ v. Ilickes, 2 Cr. & M. 214.

"The defendant tiled particulars of the various items of

work complained of. and in resi>eet of the claim for deduc-

tion the blaster allowed i}!26fi, which being deducted from the

balance claimed by the plaintiff forms the amount found due

to him. There is no room on this state of facts for applyinir

the pntvisions of the Judicature Act as to costs upon counter-

claim. The plaintiff has substantially succeeded, and should

get the general costs of the action and reference. From this

the Master should deduct the costs incurred by the tiefendaiit

in estal)lishing tlie items of improper work on which he sue-
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are wholly imlfitcmlrpt suits which, for iMPUvvnionee nl' pru-

<'t'<lur)', are iiumhini'il in iinu actiuu."

When li« says "a (.(umtcn-hiiiii is Muru'tiiues a iiiert' set-

(ftT," he is sju-akini: i»f the law in Knjfianil: hut this is ni)t

applicable to the hiw ol' this prDviiiui'. Inder the law relating

to set-oft* in Kn^Iand, the defendant, if liis set-off exceeded the

plaintiff's elaiiii, eoiild not mover the exeess in that action;

his set-off eould only he used as "a shield, not as a sword":

Stookt V. Taylor, ."i t^.H.I). .')(;*». And, consequently, in sueh

ease in Ku^laiid the defendant has to counterclaim for his set-

off in order to recover the excess.

I'nder the law relating' to set-oft' in this jirovinee, the de-

fendant, ir his set-off exceeded the [)laiutiir's elaiiu, could

recover the exeess. In this province, therefore, a set-ott

should p he treated as a eounterclaini, or he pleadable as

sueh.

Thr counterclaim ttf a defendant properly so called is a

claim 'ty the defendant for relief which cannot be obtained

by him in the action which is brought against him, and

iu order to obtain which he must resort to a cross or

independent action, and sueh cross or independent action,

when set up by him to the action brought against him, is a

counterclaim properly so called; but, if the defendaut's claim

for reli"*" is obtainable in the acti<m brought ugainst him. it

is not a eounterclaini properly so called, and is not properly

pleadable as such."

On an appeal to the Divisional Court the decision of

Armour, ('.-l., was affirmed. 10 \\R. 201.

And see <iatis v. ScayramiV.tO!}), 19 O.L.R. 210.

Where a claim and a countei-elaim are both dismi.ssed with

costs, the plaintiff pays to the defendant tlie general costs of

the action, and the defendant pays to the plaintiff only the

amount by which the costs have been increased by reason ol'

the counterclaim; there is no apportionment. Ma^ou v.

Brcnlitii la Ch. Div. 287; Siuur v. BiUon, 11 Ch. Div. -tltK

/» re Broint. W'aril v. Morne, 2:t Ch. Div. :I77.
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att<'inl»rn'('s, "nntii'cs to adriiit" iiiul iitL-ndtinn' iittcndinK

to h( .iu(li<ii 'dt-r to proiiii and attcmiantes,

amounting in tin- whole to sonii' ^W.tinj;

Tho hi .•t'l'i-ml to Mr. Tho vho roportPil in favour

of (lisaUnwin^: to dinVnihmts itt'iris romnion to hoth defence

and ("ounttTclnim. and of allowinjr only stu-h items as were

api>Iit'«hlt> to the i-imuterchiini ahine, foIlo\viu(r In tr Itrouui,

^Ya^•(l V. Morsi . 2'.i Ch. Div. ;J77. On a motion to dispose of the

appejd, before Street. J., tlie defi'mhints contended that Sum-

mcrffUH v. Jolnislnn was an authority for the allowanee of the

items, (u* for a sluire of the couimnn items. Street, (.. said :—

"It has heen over and over a^'iin laid down that a elaim

and a connterelaini are to he treated as separate aetions. and

that the eosts are to lie taxed in aeeordanee with that prin-

ei|)h': Fiiisl.a v. liroirn, 7 Times li.R. 'uS; Anion v. BubJiitt.

'22 Q.M.I). W.\\; Shrapnal v. Laliig. 20 Q.B.D. ;i;U ; Suminer-

fcUU v. Johnston. 17 P.R. (i; I'e Brown. Ward v. Morsi\ 2"J

Ch. Div. 377; San<r v. liitfun. 11 Ch. Div. 416; Mason v.

Brndini. 15 Ch. Div. 287; Stnmore v. VamphrU (1892), 1

Q.ii. au.

"The diffieulty wliieh arises in applyintr the principle to the

actual piiieesH of taxation arises only with rejrard to what an'

called "((Hiimon items." that is. items which are fixed in

amount iiy the tariff, and are not jipplieahle entirely either to

defence or counti'rclaiiu. hut jiartly \o one and partly to the

other.

'"I eannot find that it has Iieen determined i)y any English

or Canadian Court that these items should he apportioned,

altlioufrh that course has hecn suffpested by individual mem-
bers of the Courts in whieli the principle above stated has been

under eonsideration; ami I do lind that in lie Brown, Ward v.

Morsr, 2',i Ch. Div. :J77, the English Court of vVppeal, affirming

tlie taxing master and Mr. Justice Chitty, held that items

conmion to both ilefenee and eounterelaim should not be

taxed either in whole or in part to a defendant who has

succeeded upon his counterclaim, but should he wholly dis-
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that wlion tlie tiixintj iiuwtiT eoiiies to tux tlic ma he will

pui-sui! »(imc sui-h I'ourse as that which is indicated l>y tlie

minutes. It misht lie rinht that he sluiuhl di) so, hut as to

that 1 say uuthintt. 1 think the order ought to direet the

defendants' costs of the action to he taxed and to order

the iilaintilTs to pay tliem, and direct the plaintiffs' costs of the

counterclaim to he taxed and to order the defendants to pay

them, witli a set-otf.

"

And see Jones v. Slull. ('.A. (IIMO), 1 K.B. S'M, under

"Divided Success."

COURT PKKS.

See Tkrm Fkes.

i)kfi:ni)a.\ts skvkkini;.

full. It Ilk tliiS.—Vi'hfVi- two or more defenilants defi'nil hy

different .solicitors, under circum-stances cntitlin}; them to liut

one set ipf ciLsts. the taxini; ollicer shall allow hut one set of

costs; and if two or mon^ di'l'enihiMts dc'riMidin;.' liy the same

solicitor separate unni s.sarily in their defences, or otherwise,

the taxinj; oflicer shall allow liut one defence and set of costs.

Con. Rule 1202.

See also Rules 1U7, 114S.

Independently of Rule ll(i2 the (^'ourt may allow only on.-

set of costs to several parlies appearing hy separate' solicitors

or counsel. Ilaibhi v. Maxlenmn (ISilOV 1 Chy, ;t.")l.

It may he stated in general terms that defendants repiv-

sentiux tiie same interests must join in defendinK, and \«'

represented hy tlii3 same solicitor, upon terms of heing alloweil

but one set of costs, if successful; anil that defendants wlm

have identical but separate interests need not join.

Where the House of Lords had, subject to certain direc-

tions, left it to the taxinj; officer to determine il.iw many sets

of costs sboidd be allowed to defendants who hail severed in

their defences, it was held that no appeal would lie from tlic
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Tlu' arliiiiiH KiTi' iiKaiiixt n ii|mti.v nml "in' MfLiau.

Till' cljiim \vii« fur in fil!e«i'tl cutisiii I.I. Mc'li>'iiii

di'lViiili'il II tinir llir i-liiiriri' cliii'i'll.v: llic nilicr ilci'i'iiiliintii

till tlic Miiiiif 1111(1 will llif.v iilituiniil their inlorMiiitinu from

Mi'l-i'iiii. iiriil Hint tlic\v ln'li'vi'il it In !«• Inn'.

Ill Id. Ilmt the tilxillK MiittiT wns ri(tlit ill illlnwiiitf t«ii

liillx 111' I'.iKiii. oni' 111 till' ili'l'i'iiiliiut Mcl.i'iin ami our to t|ii<

othiT ilclVmlanls. I'llrii v, (iiiilph l.iiml,, r r,,.. Ill IMS. (illO,

In iin iic-tion of tort aniiinit two ilclVmliints. Hifv imicl

nioui'.v into Coiirl: tlu' plainlilT ili'ni.'il its Niilliciiiic'.v. iinil one

of till' ili'fi'iiilants iilitiiini'il li'avc to niiiinil li.v s. viini.' in liis

ili'li'iu'i' anil M'ttinj; up olln'r ili'lom-.^ Tli.' plniiililV sin'-

I'l'iiU'il iiniiinst liotli ili'l'i'niliiiita with costs, (In Ihc liixiilioil

111,- tiixinn orti.'iT tiixi'il ll sl» oi'.'iisi il hy tin- ili'l'i'iiihiiits

si'Vi'i'iiiK in his ili'fcni'i' nKiiinst him only, iiliil not iiiriiiliHl his

I'n-ili'l'i'llihinl. iiiiil till' Divisioniil Court lii'lil that thi' ta.xini;

(iffi(_'cr was riifht. .Chimin v. I>i.rnii, SI (^.11.1), !»!», .'i-'!l.

In 11 suit for spi'i'ilic piTloriiiiinri' hy a vcndi'c aliainst llis

vi'nilor. iinil ii person to wtioiii lir hail sohl after jiiiri'i'int; to

sell to the plilinlilt the ilefendallts severeil in their ilefel s

anil eniphiyeil sepanile solieitors, ami it was lielil eiieh was

entitleil to tax a separate hill. Iliiriill V. Ciliillilifll. 7 IMI.

I'll).

I.i II suit for reilemption the hill alhsieil that a il I ahso-

lule in form was really a iiioitj.'aire. 'I'he i:rantee in the ileeil

hail ilieil. ami the ilefenilants were his .son. to whom the lamls

hail heen ileviseil. anil two exeeiitors. 'I'he ilelemlanls elll-

jiloyeil (lilTerent solieitors anil set up ililVerelit defences.

Ililil. that the ilefenilants were jiislilied in severinj! in

their defences, and eiiuld tax separate hills.

Hi III. also, thai where one of soveriil defendants is chartrcil

with fraud, the others are not oliliged to connect their defence

with his. VimiKillij V. Hill. 7 I'.K. 441.

In an administration action hy a residuary legatee tie'

plaintiff represents all the residuary legate and if other
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b,.,.n 1 ll™lv multipli..!. nn.l i« in.l.>«l n l"irl "f th.. mh.T-

„il i,iri«.lirli..n ..r Iho r„urt. huwyr .on.tilut,..!. I" pr^vrnt

„„„„rn.ntKl,l.. ,.l,ar«.-. H-n.. hovvvr. th,. ,l..fVn,l„nt» arv

nnt li.,1.1.. Ill nnv joint .ImractiT; ™.h -t ha iiluir ,h.l,.|f,-

«,i,l ,,» tc. th. KiiMir., IhiH i» l".™.i.o t inii.ti on, x,«tmtf

h„» I*,... ,• 1 l-y th,. , th of o..,.^ IIi« r,.,,r..»,.nf.t,v,.» ,.„..

not h,. r.-ii»|.,l..,l „» "••liMf v,.xntioii»l.v if lli,..v »<."l< I" '" I"""-

t,.,.t,.,l l.v th,.ii- ,.»n »,.li,.it"r. Th,. h,«- ol' th,. 'nrt ,!,».« n,.l

r,.,iuin. th,.ni to irink imnoll ,-ii"»,. »ith th,' s„'i,.itor "f th,.

.,„.vivi„« ,»r,.ty. /,•„,/ V. Sl.,,1,,...^. \ Ch. Ch. ;t72Mlor,l"n ""

(•„,(» |> Hill; (lai'thnll V. Falmmtlli. ."> A. & K. 4ii:l. /"""

,/„>,.//,,"/.." V. A- o-/,.in'.H.i;ui.

All ii,.tioii to ,.Ht„hli«h Ih,. thinl. „n,l. iilt,.|.M.itiv..|.v. ih..

ii,.,.„n,l will of ,1 l,.-,t"tor. «"» »,.|wrHt,.:,v ,l,.|,.|i,l,.,l l'\ 'lo'

ex,.,.,ltorH „! th,. Hr«t will „li,l th,. l«o l,.|.'"t,.,.s tli..n.ori.l..r

Th,. l,.K.it,.,.» w,.r,. inl,.|',.«t,.,l ill upwttiMK hoth ih,. h n.l an.l

tl,ir,l wills, hilt Ih,. ,.x..,.iitoi-s w,.r,. only »ul,»t„ntiiilly ml,.,-

,.,t,.,l in u|.-.ttini.' tlo. Iliinl. Th.. ,.l„intilVs fail,.,! to ,.-,1:.'.

Ii»h ,.ith,.r wll. i,M,l th,. taxintf ina»t,.r allo»,.,l only on,, s.t ..i

,.ost». ami this wa» artinii,-,! hv llor,.ll liarn,.», .1.

on ,i| al this .)ii,ll.'ni,.nt was r,.v,.rs,.,l. Lin,ll,.y. M.!l..

»„i,|. Th,. nsiilt sh,.ws that th,. app,.llants nnirht hiiv,. l,.|i

tl„. ,l,.tVu,.,. ol- th,. a,.tion t,. th,. ,.x,.,.uton.. Hut 1 ,lo not thiiil-

that that is ..oiu'lusiv,.. Th,' ,|ii,'stion is wh,.thor " •>

r,.allv instill,.,! in s,.panit>.ly app,.arin- to prol,..! .

interVsts. I hav,. ,.oin,. to th,. ,.oll,.l"sion that ,. .

beeans.., although it is tni,. that th,. two I'onnis w,.,-,. Il

ox..,.utor, of the- will of IW.l.-,. n,.v,.rth..l,.ss th,.,',. was »u,.h
.

,liv,.rK..n ,f int,.n.st l.,.tw,.,.n the I'in.n.s on th,. on,, han.l

an.1 th,. app,.llant« on th,. other, that if any ,liffl..,ilty an.-

the |.x,.,.utors n.inht hav,. prelVrml to ,.onipi-oini»e on the lom

ing of the will of IHIIH heint! allowd to stand. That in iii.v

opinion is sntHeient to .i.wtify the appellants in appeann,; liv

separate eonnsel. It ,loe» not at all follow that the I'ourt « .11

allow the costs of appearing separately, however many ,lel..r,

dants th,.r,. inis-'ht !„; I'Ut in this ,.»,se ,.ounsel for the d,-l,.|.
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DISCONTINUANCE.

Coil. Ituh 130,— {}) Subject to any special statutory pro-

visions, the plaintiff may, at any time before receipt of the

statement of defence of any defendant, or after the receipt

thereof before takiuR any other proceeding in the action (save

an interlocutory application) by notice in writing, filed and

served, wholly discontinue his action against such defendant

or withdraw any part thereof ; and the defendant shall he en-

titled to the costs of the action, if wholly discontinued against

him, or if not wholly discontinued to the costs occasioned hy

the part withdrawn. A plaintiff may discontinue as to one or

more of several defendants.

(2) Such costs may be taxed upon production of tlic

notice served without any order, and if not paid within four

days from taxation the defcndiint may, without any order,

sign .iudgment therefor.

(3) Such discontinuance or withdrawal, as the case may

be, shall not be a defence to any subse(|uent aeticm.

^^1 Save as in these rules otherwise provided it shall not be

conipetent for uie plaintiff to discontinue the action without

leave of the Court or a Judge, but the Court or a Judge may,

before, or at, or after the hearing or trial, upon such terms as

to costs, and as to any other action against all or any of the

defendants, and otherwise, order the action to be discontinued,

or any part of the alleged cause of complaint to be withdrawn.

Con. Rule 641.

Coil. /^l(/c 431.—A defendant may. with the leave of thi'

Court or a Judge, withdraw his defence or counterclaim, or

any part thereof, upon such terms as may seem just. Con,

Rule 042.

On an appeal to the Court of Appeal the appellant mii.v

discontinue at any time, and thereupon the respondent is

entitled to his co.sts of the appeal. Con. Rule 820.

Rule 430 forms n complete code of procedure, governing

discontinuani'c, as far as relates to costs, and the provisions
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plaintiff tu aiicertain thu amount of the del'eudant's costs and

pay theiiL to wake the diseontinuanee etfeetuai. Barry v.

Hartley, 13 P.K. 37G.

In Harrison v. htuimr, 16 Ch. Div. 559, the taxing masters

were asked to certify as to the practice of taxing costs on

abandoned motions, and they certiHed as follows: "That we

have always acted upon the principle that the costs of all work

in preparing, bricting, or otherwise relating to atfidavits or

pleadings, reasonably and properly and not prematurely done,

down to the time of the notice which stops tlie work, is allow-

able; and that the taxing master, having regard to the circum-

stances of each case, must decide whether the work was rea-

sonable and proper and the time for doing it had arrived.

We apply the same principle in taxing costs on discontinu-

ance of action or dismissal of bill, and we have not made any

ehange of practice in this respect since the Judicature Act."

DErOSlTiOXS, COPIKS OF

See Copies and section 41 of the Evidence Act (9 Edw.

Vll. eh. 43).

DISCOVERY.

See Examination of rARTiES.

DOCUMENTS.

Vott. Huh' ')27.—A party may be called upon by any other

party to admit any document, saving all just exceptions, by a

notice to admit, which may be aeeording to form No. 03.

Con. Itulf ll'iO.—The costs of pn-' lug a document shall

not be allowed unless a notice to admit has been given under

Rule r)27, except where the omission to give the notice is a

saving of expense.

Con. Utile J1.J5.—No allowance shall be made for any order

for production or any notice or inspection under any of Ihi-

rules relating to the production and inspection of documents
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Where a Court is nHked to construe the terms of a docu-

ment a copy sliould he provided for its use, and the costs of

such copy shouUl ha oMowed on ta' .lou. hi re Ilomtuun's

Settlement, 89 L.T. 469.

Where tlie plaintiffs made six affidavits on production, hekl

they were entitled to tax the costs of one only, with extra

folios for the additional matter contained in the subsequent

affidavits. See Baldwin v. Qvinn, 16 P.R. 248, under

"Affidavits."

In the administration of an estate it became necessary to

have translations of certain French documents. The defen-

dant's solicitor had a clerk in his office who was a competent

French scholar, and this clerk with the assistance of a lady,

who was also a competent French scholar, made the transla-

tions. The taxing officer refused to allow a sum for making

these translations, on the grounds that no actual disburse-

ments were made for translating the documents, and that the

translators were not professional translators. On appeal,

Cozens-Hardy, J., held the taxing officer was wrong, that it

would be inconvenient that documents of a confidential nature

should be sent out of the solicitor's office, and that it is

within the scope of the solicitor's duties, if he has a staff com-

petent for tlie purpose, to make the translations. In re

Boues (190U),2Chy. 251.

InToroHtov.GmndTrunk liy.Co. ilQ01),yS O.L.R. 12, a

certain contract and plans of material importance were lost, and

the plaintiffs employed two of their former solicitors to try and

find them, which they succeeded in doing, and they were put

in evidence at the trial. For these services $350 was paid them

and taxed by Mr. Thorn. The defendants appealed on the

grounds "that the said co.sts were incurred in procuring evi-

dence, there being no provision in the Consolidated Rides of

practice or in the tariff of costs providing for the allowance

of such costs upon a party and party taxation."

Boyd, C. :
—"In a book of great ac(!uracy, it is said that

searches for pedigrees and for ancient records, charters or
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On iippt'al to a Divisinniit (^)iirt thf Jiid|.rtncnt of the Chan-

cfilnp WHS atliniH'd. Mcn^dith. t'.J.. (U'liverinj; the judgment

of tilt' t'oiirt. said: "I hkht in the view of the ('haneellor

that iiur rule is not exhaustive in the sense in which he dealt

with it in the Citmptoti Corsi t <'t»tnf>anif ease, 11 1*.R. 2.')t!.

There is nothing' in the tariff to exeludi' the alhtwanee nf sueh

iteniH as these. The tariff does say that in respyet of iteuis

dealt with liy it. no jfreater sums shall ht? allowed than those

fixed by the taritV. liut it does not say that no allowanee shall

he made in respeet of matters not dealt with in the tariff."

See In.si'EOTIun op Docimknts.

DIVJDKI) SCCC'KSS.

Where ettsts -rollow the event" under Rule Il;t0l3). and

where neither plaintiff nor ilefendant is wholly suceeasful, it

heeomes neeessary to decide what is meant by "evi'nt." Where

the event is the result of a single issue, there ean he no diffi-

eulty ; it only arises where then- are several issues. In eaeh

issue the event is the rtwrit of all the proeeedings incidental

tu the litigation, and the eosts whieh follow the event inelude

the eosts of all the stages of that litigation. Where an action

was divisible Into two ]mrts, and the judgment gave the plain-

tiff the costs of the first part and no eosts of the second to

either party, the taxing officer taxed to the plaintiff one-half of

his general costs of the actiim, lieginning with instructions,

and also the costs excinsively relating to the first part. The

Chancellor held that the taxing officer had not erred in prin-

ciple. VaHzant v. Marhham, 15 P.R. 412.

Hut where the plaintiff recovered one-sixth of his claim

which was not divisible. Falcimbridge, t'.J.. refused to apply

the principle of Morkham v. VanzaHt. Murphy v. Murpln/.

11 O.W.R. 410, 727.

Ferguson, ,1.:
—"The defendants are huHband and wife,

and they defended by the same solicitor. There was judg-

ment for the plaintiff against tlic wife with eos^s. The action

was dismissed as against the husband with eosts.
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]\(tyd, r. :
—"Tile nmount to be Hct nflf will lie su much nf

the I'twtH cf tile whole dofentM! as are properly piiyable by this

defendnnt to the joint Holieitor. N(>w the rule is well settled,

hancd upon the certitiente of the Master in !fr Colquhoun. 5

DeU. M. & (J. 35, that the general <'OKts of a common del'enee

are divided etnially nmonf? the defendants who unite in their

del'enee, or have (»ne common defence, subject to the particular

liability of one fur any pivM-ecdint's taken for his exclusive

advantajre.

"Here there are no such separate prm-eedintrs for the

benefit of particular <lefendants; there was one tiefence. for

the costs of wbich all are e(|ually liable to contribute to their

solicit(u'. Therefore. I think, the Master has erred in allowing

a set-off of only ^\2M out of a total bill taxed of $179.fill. The

true measure of set-otT would be one-third of this latter sum.

I may note the late ease of <7fiW^ v. Virgo, 17 P.R. 2(>0."

Zavitz V. Dodgr, 17 P.R. 295.

Four slanders were charged in four paragraphs of the

statement of claiui. There was a verdict for $1 in respect of

the slanders alleged in the third and fifth paragraphs and the

judgment wan that "the plaintiff do recover against the defen-

dant in respect to the matters set forth in the third and fifth

paragrapns of the statement of claim the sum of $1 and costs

to be taxed," and that "the defendant do recover from the

plaintiff in respect of the matters set forth in the ftmrth and

sixth paragraphs of the statement of claim to be taxed." The
taxing o.'lieer taxed to the plaintiff the general costs of the

cause, except so much of them as were occasioned by the causes

of action upon which he failed, and to the defendant only

the costs of the issues upon Avhich he succeeded. The defen-

dant appealed, contending that the plaintiff was entitled tn

recover one-half only of the costs of the action. Meredith.

r.J.C.P., dismissed the appeal, and there was a further appeal

to a Divisional Court. The judgment of the Court was de-

livered by Street, J.: **The form of the judgment in this case

seems to me not to be distinguishal)le in substance from that
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loli'ly ui>.>n the pri'viili'iiii' "f a iliveric'iirt in priicliii' Utwecn

the two nuli'H (if the Kiinli«h IliKh ('"iirt of .liistiee.

••In refusinit leiive to ii|i|ienl from the .jiidKinent of the

Divisional Court in Daris v. Iluril, where this very dilTerenee

was einiihaHized in aruument. Mr J\i»liee OaliT. referring to

the foniHT praetiee. says: 'I see no reasiui why a juilifiiient

framed as is the .iiidnnient nt the trial in this ease should not

leail ti> the same ri'sult. That it may properly ilo m. is shewn

hy Siinrrmr v. Hill and Jnikiii.i v. .Imknini. In the latter ease

the actual deeision was diffi'rent heeause the judnment hap-

pened to he in the Chaneery Divisiim, in whieh the praetiee

appears to lie diffiTeut from that ivhieh prevails in the

Queen's Heneh Division in KnKliind. The Judges reitretted

that the praetiee was not uniforni. iind tlu're is no earthly

reason why we should follow or adofit their deeision anil thus

((ive oi'easion here for a similar re(rrel. I think the praetiee

is right, hut it is even ninrc nvenient that it should he

settled.' See 1 O.W.R. 471.

"I read this lanijuane as nieiiuinii that in Ontario «, iiuisl

be taken to have ailopted as tl aire eonveni.-nt pnieiie.' the

rule of ennstruetion applied in .S;mi-mie v. Ihll as that to he

applied in all eases where lantfuaiti of like import is emplnyeil.

Not without some douht I allow the plaintiff's appeal."

Viiijli v. lliujuU. 1) O.W'.R. Tflil.

In N/Miri-oic V. Jlill. referre.: in the foreiJoinK deeisions,

the plaintiff sued for three i ms. and recovered a sum in

respeet of one. It was ordered ••that the plaintiff recover

attainst the defendants" the sum recovered, "and such costs

OS one of the iimslcrs may find that he has riBhtly incurred

in recovering the ahove amount, and that the defendants

recover against the plaintiff «ueh costs as they have rightly

incurred in defending themselves on those points on which

they have succeeded."

On taxation the Master alloweil the plaintiff the general

costs of the cause, disallowing only those whieh applied ex-

clusively to the parts of his claim on which he failed; and
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A|i|ieiil lii'lil till' ilirmliuu of llii' .luilui' »»» vorivil. Jihicm v.

UMI (liUU), 1 K.H. H08.

KNI.AKdK.MKNT OK MOTIONS,

I'lilms othiTwiw' iiriliTicI hy t\w Cinirt nr llif .IucIki'. thr

I'lmlii 111' nil iLpplii'iitiiin III I'xii'iiil till' liiiii' fur iHkiiiK nny pro-

cwililiK in ill llic iliwri'lioli iif llli' tiixlliK iilllivr. Hull' ll.'i^.

Hj till' priM'l' ill I'luiiiiTiy, »n 11 )t<'i>''riil rulf, lln' I'lwtn of

a tlrnt upplii-iitioii for fiirtlH'r tiim- wiTi' i'iml» iii tlif ciiiisf, Imt

th(i«e i>f Miliwiiiifiit applications were iinliTi'il In Ik- piiid liy

til" jpplicjiiit Dan. I'll, I'r. .'itli fil'. tU:l.

A L'oiiiinfl fw of i|i'i for I'lii-li niH'o»»iiry iiml pnipiT i-iihirKi'-

nifnt of II I'liiirt imiliou slioiild l»^ iillowiiil. MrCnlhim V.

MrCalliim. 11 IMI. ITII.

A party i« iml I'lititlnl to i'o»l» fur enlarttinn tlii' iippii»ili'

party's iiiotion for his "wu fonvcnifncc. //niii \. I.tisliit.

L'l I'.C.li.H. 357.

Sii' AllANlHINtI) .MliTUIX^; .Vll.lolRXMK.NTS,

KXAMINATIONS l)K lU'.NK KSSK.

With rcspi'i-t to tlif I'o^ls of fxaiiiinations th' In in isst, no

spei'ille mil' iippi>iii> In have lii'in laiil down wliicli maki's

any ilistinction lu'twini llii'iu anil the I'lWts of I'xaniinatinns

undi'r urdiiiiiry ciri'Uiiis' .I'i's; anil the itonts of such t'xaniina-

tions will usually lit' ilin-iti'il to lie costs in the cause. Dnn.

Chy. I'r. 65!'.

If a « itucss is so old and inlirni that it is n prudent course

to take his exniiiinnlion. luit he is nft-^rwanls able to attend

the trial, the plainliir may he allowed the costs of the com-

niisaion, as well as the costs of the witness attending at the

trial, litiiiijorl v. .l.«;i(ii(in/ia»ii. Vi f'.B.N.W. 5!t8. .

The true test in exercising the discretion of the taxing

master is whether the costs of the examination were reason-

ably necessary under the circumstances existing at the time

the examination was ordered, irrespective of the eventual state
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ment upon his solicitor shall he sufficient, it made seven days

l)etore the day appointed ', )r the ,.xamination; and the eon-

duet money may he paid or tendered to the solicitor.

(2) The solicitor shall forthwith communicate the appoint-

ment to the party rwiuired to att. nd, and shall not apply tlie

money to any deht due to the solicitor or any other person, or

pay the same otherwise than to such party for h.s conduct

nu>ney. and tlie saine shall not he liahlc to he attached.

Ill) Notwithstandinti anything in this rule, the party to he

examined mav he served pei-sonally »ith a suhpoma. as in th,-

preceding rules provided, in ease the party .Ic-siring tlu^

examination so chooses. Rules oE 1 Jan.. isno, Ur>2.

Con. Huh /iff;.—Rule 11:!G(n is hereby repealed and the

follmvins; substituted therefor:—

ll;i«. (1) The costs of every iutcrhieutory vira voca ex-

amination an,l cross-examination shall he borne by the party

who examines unless, as to the whole (U- part I hereof, it be

otherwise directed, in actions in the Hipli Court by the senior

taxiuR officer on his appointment served, and in actions in a

County Court by a .lodge thereof. Tn actions in the High

Court, if more than KZ'^ is claimed, besides the disbursements,

in procuring the attendance of the pi^rson examined, the sum

to be allowed for the examination m- cross-examination shall

be tixed by the senior taxinj; officer on such appointment.

\.iy increase of costs occasioned by proceeding, without

good reason, otherwise tli.in as provided by Rule 447(1) shall

not be allowed.

Rule 447 onlv applies in the case of an examination of a

party who has a' solicitor. It cannot be employed for service

of ail officer of a corporation. II. & L. f>20.

The right to examine the person of a litigant in an action

claiming damages for bodily in.iury, depends on Con. Rule 462.

That rule does not authorize the medical practitioner to

<|uestion the pers(m being examined, but merely to make a

physical examination. r/.o(.«c v. Cnhnwn. lb I'.R. 496. ;i41.
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have been taken at tlic outset and not at the close of the litiga-

tion. Township of Logan v. Kirl; 14 P.R. 130.

Where the examination of a party ia adjourned to another

day, the party examined is entitled to be paid his witness fees

for the second day. The position is analogous to that of a

witness at a trial. A witness is entitled to be paid for the

second day after the adjournment on the first day, and is not

obliged to come back on the second day if not so paid. Cham-

berlain V. Thwaite, 11 C.L. Times 53.

Semble, that where the costs of an examination tor dis-

covery is unnecessarily long, the costs of it should be entirely

disallowed. Evam v. Jaffray (1902), 3 O.L.R., p. 342.

Where an examination is rendered abortive by an act of

the party to be examined, the costs of a second examination

are properly made payable by such party in any event.

Boisseau v. Dim, 10 O.W.R. 751.

Before the passing of Rule 1267 it was held that no appeal

lay from the adjudication by the senior taxing officer as to

the allowance or disallowance of the costs ^f an examination,

because the jurisdiction conferred by the former Rule 1136 on

the senior taxing officer was concurrent with that given to a

Judge Mr. Thorn, having refused to allow the costs of an

examination, un.lor Rule 1267, the defendant aPPealeJ.

Anglin J —"In my opinion, it was not intended that tlw

change' effected by Rule 1267. doing away with the origin.!

jurisdiction in this matter fcirnierly vested in a Judge of tli.

High Court, should render iin adjudication c,C the seiiiu.

taxing officer under Rule 1136 appealable; and I strongl.v

incline to the view that from such decision there should b<

anneal
" The appeal was .lisniissed .m the ground that n"

proper notice of .p|„.„l had been given. .!/-«« v. rntln.rlr.

(1906), 11 O.T-.K. 4(;.

.\s to exaiuiniilioti I...- .lis.MVery in iM.elianics lien fas,-

sce roM,n„ v. Lake shm-ar llulrl Co. (1903), 5 O.I..R., at v

448.

Pi,r ,-,ipies 111' exainination «'e Fees.
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EXECl'TIONS.

Prior to the Juciicutiire Act tlw practice had obtained of

giving nn unsuccessful party, against whom judgment had

been entered, time tn receive .-ouununieation from his solicitor

advising him »( the result nf the taxation before issuing execu-

tions The old eases are not always consistent, hut it was

undoubtedly irregular to take out a /i. fa. the instant costs

were taxed without allowing a reasonable time for the solictor

of the client wiio Imd to pay to communicate with Ins client.

Cullcn v. Ciilli ' 2 C'hy. Cb. !)4.

And see ."arkhai v. McLeod, 2 CL. Times ;i7i Coohdg, v.

fiaiik nf Monlreul, G P.R. 7:); Davithnn v. OmiH/e, 5 P.R. 2.il».

It has been held, however, that the word " immediately"

in Con. Kule 8(i;! means "instanter." and a party to whom

costs arc awarded may issue execution therefor on the day of

taxation. Clarke v. Vreighton, 10 C.1-. Times ;!42, 14 P.R. :i4.

I'his rule also abrogates the old practice, under which a

judgment creditor was held to have waived his right to cosl~

by issuing execution for the debt before taxing his costs.

H<mi» V. Jewell, W.N. 188S. 216.

KX PARTK ORDKRS.

No tiat should be granted for counsel fee for an atlendamc

to obtain an ex parte order. The tariff does not contemplate

it, and it is not to be stretched to cover such a case. Carli^h

y. Ilobliii, 16 P.R. :!28.

Where interim orders were made ex parte and by tlic

orders costs were given to the applicants; held that the di.s-

position of the costs should not be reviewed on a motion t..

continue the order. Stark v. Boss, 17 P.R. 237.

Where one of the Vice-Chaneellors made an order er

parte that a person ordered to attend as .i witness should pay

the costs of the application, the Court, on appeal, held that

the order as to coats was irregular, the Court having no auth-

ority to give costs against an absent person upon an er parli

application. Cast v. Houxei: 26 L.J. Chy. 353.



EXPERTS.
135

KXPERT8.
(yOn. Hide 9-1 Tho r*

sons, in ,uch way as it t "i- Ij
""*'""'"<• "' «'i™ti(i.- prr.

determine „„y ™^,:. '

,™e in
"^"" '" ™""'" ^'

'"

This rnle docs not autho i^
' T'T ''"" '*'"« ^"'

in:^'aS^:ti:r::;:r:T:r-;'"^-'--"^'---

'0 tl„. e.stat,.. th Cm 1*
.,"""'""' '""^ ''"^ '"' benefit

^«-He»u„;. ;:;;:: '-;:^;»^;:o...ot.,,. „„;!:;:

»b"u.^^ diir^nt':;;,:;":^ ""'"
t- "" ^'-'^ -^

'"'« the n,,„r, wa., refe red ba k f
'"." """"'"' '™"^^.

evulenc,.. The Jlaster w\l '","'"' '" "ke further
-heme of partition, ZmiZIT: '"""'"' '" ''-i- »
«.;ehc™e. This was' d n , ,nd on r

""^''^ '" "'"P"-
>v.tnes.,e.s the Master adopts! „ ,

""' '""'^'"'"' "^ these
'a-n. Officer disalio.edt" n,", : 'r;;

"' P-'J'-"- The
two persons. Fen^uson. J., |,eH h„t ,

""''"^ *' *
the Master was a i-easonal,ln „„

" ''"'""
"''"P''^" 'V

he taxed. MoKa, ^TrT'^Tpnte '""" """ ^''"'""

'»« v'*^!'^? ^7- »' -perts „.re aUo..,, ;„ ,,„„.

-m: in'r Mas;::ix *"; "''""'- <—»h,p ae.
-ther partner to prepa, tern "' w/ T ""* "- "^^'^ »f
^•^2, Tayior. C.J. (Man )

' ''"^"'' ' ^'•'^- Times

-el::-:.:::; -,^:-;:-^ i. ..n. „„ .eetrie
"g put m the box refused to testify



136 LAW AND TAXATION OP COSTH.

to any matters of iipinion linlens paiil *HH1 ami 5(1 rospec-

tively. The trial Jllilue held that the witnesses were not

hound to give expert opinion evideneo unless paid the tees

demanded. On appeal:—

Meredith, C.J. :—"l am unahle t.; understand upon what

principle an "expert witness" whether coming within either

of the classes mentioned in items 11!) and 120 or not is entitled

to refuse, until he has heen paid liis tee tur the opinion he

is called on to (.'ive, to testify as to any matter relevant to the

issues as to which he is competent to speak, though it be re-

ipiisitc for him to use Ins technical knowledge or skill in order

to answer tlic questions put to him.

It would l)c a serious hindrance to the proper administra-

tion of justice if an 'expert witness,' who may or may not he

of the learned professions, were at liberty to refuse to testify

unless upon the condition of being paid for the opinion, which

lie is called upon to give; and I know of no distinction in

this respect between an 'expert witness' who is of the learned

profession and one who is not.

"It would be (luite another matter to require an expert

witness to qualify himselt to give an opinion by an examina-

tion of the person or thing as to which his opinion is asked, or

by doing anything else that would require study or prepara-

tion, and I aui not to be understood as referring to such a

case, hut to cases where the witness is able from the knowledge

or skill he possesses to give an answer to the question pro-

pounded to him." Butler v. Toronto Mutoscope Cn. (190.t).

11 O.L.R. 12.

In the Scotch case of TurnbuU v. North Brilish Ry. ( 190;) i

,

5 Ct. ot Sess. Cases 944. Lord McLaren said :—

"Now, when a medical man or a lawyer is called as a wit

ness to speak to matters of tact, be is in no more favoured

position than any other citizen. He may be compelled to

attend the trial, and he is entitled to receive no more and no

less than the fees allowed by the Act of Sederunt. In his

case they may be an altogether inadequate recompense for his
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fore unnFcrmary, ami will not Imj alluwfd on taxation. Rep.

I.L.O., 1887.

InHtrurtinim to apply I'or tlatn will not bi' hIIoumI. Rep.

I.L.O., 188.").

The local taxing otHLen cannot allow larger feea than iMO
anil !)i20 without Hat, even liy tlio conwnt of the 9oli(Mtor«.

Rep. I.L.O., 1887.

I-'1!,IN0H.

The costs of atlldavitH irregularly Hied (e.y., Hied iu the

wrong oftlee) should nevcrtheleax be taxed, if otherwise tax-

able, where they have been before the Court on the motion
and are recited in the order made therein. Slurgeott \.

aturgem, 19 P.R. 286.

i'he appeal bond, and atiidavits of exeeution and justifica-

ti .n, are separate documents, and must be stamped as su<th

when filed. Macl)('Hi v. Smart. 1 ('by. Ch. 269.

FOLIO.

A folio is 100 words. Rule 321. In England it is 72

words, every figure being counted as a word.

INCUMBRANCERS.

No creditor need make an aflidnvit or attend the Master's

office in support of his daiui (except to produce his security,

if any), unless served with a notice to do so. Con. Rule 704.

Parties attempting to prove claims as creditors or heirs-

at-law, who fail to establish their claim, may be ordered to

pay the c< -ti occasioned to the opposite party. Hatch v.

flearhs, 2 Sm. & G. 147. at p. 157; He Knight, 57 L.T. 2:18.

The costs of proving a claim ar" idded to the claim, and

where there is a deficiency of assets . 'i -oats are only paid pro-

portionately and not in priority debts. Re /Etna Fire

Insurance Co., 17 Gr. 160; Mors..., ..t v. Reynolds, 21 Beav.

638.
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A iiiarrifd woniuti I'lumnt tw n next frii'iiil. Thynne v.

SI. Maur. 114 Cli. Div. Wo
A» bctwicn the next frii'ml ami tlie ilclVniliiiitn. thp

liinricr Ih ill till" wiiiin pimition with rcHpi'il ti> (•(xtii 8« any

iithiT |ilaiiili(f, and thi' ai'tion will, in a |iro|"'r i'»"<'> •» <li"-

iiiim'il Willi postii imvalilr liy tin' nixt frii'nil. Frank ».

Maiiiwarinii, i Ueav. :17; Smitli v. Mamiii, 17 I'.R. 4I.'>. Bill

aH hi'tween the nixl t'rienil ami tlif infant, it thf lution i«

propiTly in»titutvil I'nr tln^ inl'ant'n luncfit, the iifxt I'rieml.

thiiiiRh priniii facie liable for the infant'a nolicitor'a liili "t

idsts as well as those of the other side, will lie entitled to the

eosts out of the infant's estate. Taiiir \. Iiir, 2 Ve». 4ii7

;

Smilh V. Maton, supra. In general the next friend's costs

will he allowed as tietween solicitor and client. Hruirn \.

Welherhead, 4 lU. 122. And see Voiio v. Caiui'lkn Colornl

Cotluii Mills Co. (1910), 21 O.L.R. 114.

Where at the hearing costs are ordered to lie paid hy a

next friend, without any reservation of the question who is

to hear them ultimately, the order is final ngainst him per

sunally. faleij v. Calcy, 25 W.R. 528.

The official guardian's eosts of defending an action on

hehalf of an infant defendant were ordered to be paid by the

plaintiff, although the plaintiff suiieeded ami the defendant

had been found to be a party to a fraud. Weslgate v. 1\'(»(

gulc, 11 P.R. 62.

The last case seems difficult tn defend on any sound prin

ciple, and was not followed in Lipsett v. I'crduc, 18 Ont. 575,

although not expressly dissented from. In that case the

infant defendant endeavoured, without success, to avoid a

lease. In dismissing the action, Street, J., said: "I have

found no satisfactory authority, and no intelligible principles

laid down, in either the books or the cases. At law, it appears

that an infant defendant might be made liable for costs.

Anderson v. Warde, Dyer 104; Ottrdener v. Holt, 2 Stra- 1217.

"Rule 1170 (now 1130) gives a discretion as to costs which

seems wide enough to extend to the present case . . . and
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but the ilcfpnilmit »iih im |>iirly t" thi«. Willii>iil loiiniiini-

I'Htinti with the ili'lVmliinl Ihn plainlilli> i»«ii<'il n writ r.nd

fiplii'il for nn injiinctinii l.i ri'«lrniii ilir.iiliint ihmii ollinn

tl iiijirs, \\hiTiMi|iiiii till' il.fi-nihiril -"liii'il hi' hiicl riM inton-

tiiin "f wlliiiB till' liKiim. iiiiil iiffiTi'il „M llii' ri'lii'l' imki'il for

by thi' writ. Chitty. .'.. in iliipiminK r.f ihi 'niitii uniil
:
"Thei*

hill ln'in II wriiliulul umT |)ii<ir In thi minvni'i'inenl iif the

m-tiiin, nnil thi' phiintilTs, thi'r.'l'nri'. witi' I'ntilli'l In un in-

jimi'tiiin nr iiiiili'i'tiiliiiKr. Tlii-y inc. tiiiTi't'ori'. iil«" I'mith'!) to

I'imtK. .Mthiiimh ii» ii|iililli.t till' ill iViiiliillt Ihi' c'llv limy I"' »

hiiril mil'. I iiisl ii"l "11 thiit iii'r.iiiiil lii' I'Viiiu'il Innii pay

nii'iit iif i'ii»t«. .\» till' hiti' Mii»li-i' "I' till- Itiilli iiii'l ill I'linpir

V. lfAl((iiif;/iilm. l.'i I'hy. Div. .'>"1.
I iillli.it I"' iill.iwi'il tn

I'si'upc hy Miyinit. '1 ni'Vir inti'ndiil tn dii wmliK.' nliil to llw

Hn nhiiprvatiiin ol' the wiinp li'iirni'il .[iiiltii', iih tin ri' i» no liinil

out of which »iu'i'i'«iil'iil pliiintilT» i-iiii rwoivc iiwIh. thi-ir I'lwts

must 111' paiil hy ili'fi>nilants. iiltliiiii|{h thi-y niiiy In' inniu'iTit."

I'imiaiii, V, ^nivW,,'. -H Ch. Div. 2111.

In r';i»i<iiiii V. K/AiMi. K.R. 12 V.i\. 140. I.nnl Hmnilly tak.'s

the name view: he siiyii: " It hiis never hiiii laiil ihiwn that ii

plaintiff entitleil In relief inust. hel'nre HIins: a hill, apply tn

the ilel'i'iuhint anil am'ertain previiiilsly whether he will ilo

withniit suit all that in reiiuiroil. altliiiui.'h sueh n nile iiiiKht.

anil pinhalily wnuhl. lie a very useful nne.

"

The same rule was I'lilliiweil in Willninii v, (>(>;). a/uii/i. 2~

t'h. Div. 2iil). where the ilefenilant hail innneently infrinReil

the plaintiff's reuistereil ilesi^n.

Where a nintinn Inr nn in.iunetiiiii is refuseil. the proper

euur.se is nut tn (live the eil.<ls ilf the applieatiiill ; as. if the

suit fails, the plaintiff must pay the costs; anil if it slieeeeils.

the jiiilKiiiellt pronniineeil at the trial prnviiles lor the pay-

men of them. Cnrnilliir.i v. Armour, 7 Or. ;t4.

Where an ir imrti injuiietinn is ilissnlveil on the i^rouml

of coneealinent of the true stale of facts, it is proper to dis

Bolve it with costs; anil the "with costs" in such case means
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tion was entirely nun sNaiy ; there was no such Herious and

immediate damages to be apprehended as could alone justify

a party seekinjr the extraordinary interference of the r.uirt.

Sklitzsky v. Cranston, 22 Ont. 590.

In Johnson v. Jenkiiig. l;i C.L.T. 270 Rose, J., in dis-

missing the motion to cimtinue an injunction, made the costs

costs in the cause to the delVndant in any event. The dispute

was over « line fence bet«cen farms, and the Judge said;

"Surely the re-erection of n fence on the old line—no other

fact appearing—was not a ground for granting an injunction

before the plaintiff had established his claim that the old

line was not the true one."

See further, under Motions.

INSPECTION OK IKKTMENTS.

r.)ii linh /!,5j.—An allowanci- .li»ll not be made for any

order for production or any notice or inspection under any

of the rules relating to the production and inspection of

documents u- it is shewn to the satisfaction of the taxing

officer that th..c were good and sufficient reasons tor taking

the order, giving the notice, or making tbi> inspection, (on.

Rule mid.

Sec also Rules W.K 470, 471.

Iln.ivii V. Sniull. U; Cli. Div. ."il7. is cited in some of lii.

recent work.s on practice as the rule governing the costs ..1

inspcelion in Ontario. That cas,.> dceid.'d that when an order

is Miade in an aeti.m in llie t'liamrry Divisicm for the pm

duction oi- d(.cilMicnts at the offi if the proilucing pari.v'-

solieilor, that party, if ultimately sui'ccsslul in the action, i-

not cnlitleil. as Ijelwcen party an.l party, to the costs of Hi-

pn.clllelion. nor t.. his own eosis .,f inspecting the doeunienl-

of the "tliei- parly.

In rcspc.-l to tins ,|.,-„i,.n, it is to I.e „l.s,TVed that al llu

time there was w, tarilV ilem allowing costs for attcmlin :

»

such inspeelion; see Wilson's Jud. Act I U'ml cd. 1
. pp.

1"'^'

402. Nor in Kngland is llicre mm. .MeKcnzie's Yearly I'la
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referred t„ in „„j.
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"""="" """er „r.,er."
'• /'«™«, (1907). ]5 O.L.R. 397" *"'"'™- '''"'I'-'-lath

'NSPICTION OF PROPKBTV

r "'•"'-;'-.::i;;;:trrr' i-
- -'- ^' -
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',"''"' "'"""'' '"" '^'^en
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;;;
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'l"™'"
-''

' ...e

"'^ --^'s "f .he inspeetion, h J "" "" ''""'"-•

'"""""'' ''"•"• "».""<-". on:^:,,::"
"•''''• ""'• -* '--

Joyce, J . "'I'l, ,

II'.

—iMe Preeeden,',-,-',,,;: Vo ,
'=

"•';"'" ''" '"" »-«
'""""- ll'e i„»,„.,,i„„ „. ;• ". "'-e d,s,dlo>ved „,e,vly

*e fon. Rule ,„9,i
'
'""""» '"• ' 'W). , Vh. 702.

Tlif costs of riivi,,! .
''.'• «"". Rule .-,72

'""*•' I>'-"l'-''.v i.y a jury „,„ ,„,„

"'-•'• "-"-.Ei;:--"'-™;
INSTRUCTIONS.

ln.struetious for hrief ^|,„„l,l i „
"»'f.-dloued. ../.<•„,'/„: :^'" ;'""""' "'«'' tl- br,ef

'"struelions for hrief
"''"""»'• H I'.R. 179

"'"""' V. />„nV.v, 10 C.I. Times 18 '^
'" '"" """ '"-"'"'f-
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A solicitor who i» a litigant, although sueing or defending

by another solicitor, eannot tax instructions. SrotI v. I'ttnc.

29 June. 1894, per MaoJIahon, J.

The decision of the Master in Chambers in Chrkr v.

Crcightoii, 2.". C.L.J. 380, is either wrongly reported, or is not

to be followed.

But where a solicitor acts for himself and his co-trustees in

an action, he is entitle<l to ebarce for instructions. Strurh,,,,

V. Huttn,,, ir> P.B. ion.

Instructions for brief upon arbitration proceedings should

be allowed. Ite Oliver (1904). 7 O.L.R. 567.

'Instructions to move for costs of arbitration" was held

properly disallowe.l by the taxing officer, in the discretion

given by item :i8 of the tariff. Ih.

No instructions for brief, or brief, allowed cm ii iiioti.ui in

Chambers. Rep. I.L.O., 188,"..

A bill had been liled liut not siTved, and it was subse-

quently disinisse.1 with costs to be paid by the plaint.ll. .t

appeared that though n,. answer had been drawn the d.'lci

danfs soliciMr had received instructions to defend some two

months before tile dismissal of the bill.

//,/,/ that the defemlant was entitled to tax instrii.'tion

and the costs of the taxation. Bhseti v. mroelrn,,. 8 P.R. 21 1

.

Instructions for order to produce is a common instruction

-~r,0 cents. Rep. I.L.O.. 18H(i.

Instructions for the examination of the plaintiff *2. and

instructions for the examination of the defendant *2, should

be allowed, as well as ,ittcndanci> to bespeak copy of dcposi

tion» ..r plaintiff, fifty cent.s. and attending to bespeak copy

of depositions of defendant, fifty cents. Wilson. CI.. M'

•

mnder v. Srluml Trustees n( Ohmesler, 11 P.R. 15 1-

Instructions for pleadings can only he taxed once in th..

course of the action. Where instructions for statement "I

claim had been allowed instructions for reply were taxed ott

Tornim; v. VoiTOner. 9 P.R. 271. 2 C.L. Times lill.
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For instances nf onliT that have lipcn held to he interlocu-

tory, see IIolmeBted & Langton (2nd ed.), HH; Stroud's .ludi-

cial llietionary. 40(1; Bithcod, v. Slniidish. V.t I'.R. Ift"); (lirar-

dol V. WcUoii, 19 P.U. 201.

The word "interloeutory" as used in the Judieature Act

is to he given a liberal meaning. It is not to lie restricted to

matters or proceedings hetwccn writ and juilgment, hut may

extend to applications made to satisfy, liy ecpiitalile execution

or othi'rwise. the judgiiii'nt ohtained. That is the view aflirmed

by Sail V. Cooptr. Ifi Ch. Div. 544. and Smith v. ComU, 6

Q.B.n. T.'i. Proceedings may he considered interlocutory

until satisfaction is ohtiiincd on thc> judgnicnl. Chirl.. v.

Crnghldii. 14 P.R. :14.

In Byili'h yiihiral rnmiiiiii As.imiiitinit v. lliiinil, r

{18II7K 2 Cli. -"i^l. nrync. .1.. said that the .luilp- of llic

Chancery Hivision had. I'or the guidance of the taxins; miistcrs.

given the following directions:

—

Where intcrlocuton- applications have heen ordered to

stand to the trial and are not mentioned to tiii' Judsc th ists

of such api)lications arc to he treated as costs in the actiiui

ami taxed accordingly, and need not hi' nientioiied in the

judgment.

Where interlocutory applic-ations have 1 n dis|io,scd of.

hut the costs have heen rcserveil. such costs arc not to he men

tioncd in tlu' .iudgment or orilcrs. or allowed on taxation,

without the special dire<'tion of the .lodge.

No such general rule as ahovc referrcil to has heen laid

down in Ontario, hut it seems to he merely declaratory of

the practice, and will prohahly he fi.llowcd here.

Hut where the costs of the interloeutory proceedings liave

been disposed of hy the order made upon the application. Ill

Court or .Judge, on the final disposition if the action, hii

no power to make the costs pay

'mhlrii, 4 ICx. 1). 24li; Ihil,irsmi

Wher intcrlociitorv order nialies tli

alile otherwise. Uijt""" ^

v. ItmlrlilJi. 10 P.R. p. 224.

ists of the appli

cation "costs in the cause " that is not a linal disposition of
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III hi. Hint hi' was not fiititlvil to the costs of imiiiiis-1

attendintt on the motion nitrclv to shew that the motion was

iiiT^'iiliir. Wiillu- V. rhlris. II IMi, Kid.

Thf men' fact that affidavits have liw'n irrcKidarly filod

docs not determine their taxahility. Where, on an in.iunction

motion, affidavits were HU'd uith the ch'rk in t'hamliers instead

of in the rc(ti.strar's oflii'c is rci|uireil liy Ride 111'-'. Imt were

used on the motion and recited in the order, the Chan-

cellor held that the tiixintr officer was wronif in refiisinR to tax

them on this ttround. Sliir<jiiili v. Slurfliaii. l!l I'.R. 2Wi.

It is not open to a party on taxation to talic objections

which could or should have licen taken hy application to set

aside the proceedings, or hy way of appeal. On this prin-

ciple costs were allowed as follows:

—

1. The costs of an order <li hi hi lasi: irreiiularly olitained.

where no application hail lieell made to set it aside, and the

other side had attended on the examination.

2. The costs of an insufficient atBilavit on production where

an application for a hetter affidavit had hei'n ilismi.<sed and

no appeal taken.

3. The costs of an order to examine issued r.r imi-ti .
where

an application to set it aside had been refll.sed. Scott, .1.,

Craii} v. .Veil' OsU<i limn he Cii.. 'J Terr. L.R. ^77; (.'an. .\nn.

Dip. (1 !)(>.') K !)0.

GIARDIA.NS COSTS.

Con. Kale J/.V.i.—Where the Official (luardian or other

guardian of an infant, lunatic, or person of unsound mind, is

entitled to costs, or is entitled to costs a^'ainst any party to an

action or proci'edinj.', the Court or Jiiils-'e may order the sue-

eesBiul adult party, if any, to pay sucli costs and add them to

his own. Con. Rule 117(1.

Kxeept in cases of (tross misconduct the (;""rdian ml lili m

of an infant will not he ordered to pay tl osts of an unsuc-

cessful defence. Moriian \. Miinjaii. II -lur. N.S. 2:1:).

In Kncland where the solicitor to the Suitor's Pec Kuilil
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QrHnthum, J., allowed the appeal ou both KroiindN, but the

Court of Appeal held, (1) that an ortler for the payment of

the costs of a guardian ad littm which ffivea no npetnal indi-

cation of the ncale to he applied in aHWHxinK the eosts, only

gives party and party costs; (2) that the Kuanlian was en-

titled to the costs of the witnesses because he nuist be treated

as a successful party on all the issues. Kailij v. Khduii (lilOl ),

2 K.B. 460, Sec Infant,

JUDGMENTS.

In an aeli'ta against two defendants for the price of a

machine the plaintiffs 8ii?ne<l judgment for default of appear-

ance against the defendant Richards for tiie whole amount

claimed ai;ainst both defendants, but did not at the tiiiii' tax

eosts HKninst hiui. The defenilant Garrett defended the

action, but judgment was finally entered against him, also for

the full amount claimed with costs, but no special ilireetion

was (riven as to the taxation of eosts against the two

defendants.

On an application for a direction as to the taxation of

co.sts the Master in ChamlM'rs ordered '"that the whole co.sts

of action be taxed against the defendant Garrett, includ-

ing the costs of entering judgment by default against the

detenclnnt Richards: costs up to and including such judgment

to be also taxed against the defembint Richards, and if re-

covered from either party to be rrc,iited on the judgment

against both," Wilkiiixnii I'lmiii.i <> v. (larrcti, 7 C.L. Times

2'.!,

Where the Judge directed rcascms for judgment in the

plaintiff's favour to he put in, the plaintiff's charges for draw

-

ing, settling, engrossing, etc. such reasons were held proper.

Alexander v. School Trusli"^ »/ (Ihiucsler. 11 I'.R. 1,')7.

There is no necessity for a notice of settling, or of attend-

ing to settle a judgment, which simply dismisses the actii>ii.

Rep. I.L.O., 1887.
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Mr. Wini'hi'iitiT. when InHpi'dnr of l-i'Kiil oftlcM, in liii

n'piirt l(ir INA'i. »t«tcH tlmt tlic folldwinu littir« linil \m-n ilia-

nlliiwwl in Himie IiiIIn of ciiKtB whiTi. tlii'.v hIihuIcI imvo l»'pn

Rllowed.

Li'tti'ni I" clii'iit ill iiclvi»iiiK "f triul; iL'i rc'Hiilt nf vjis.-

wluTi' JuiIkiim'IiI rvsirvi'il ; (.1) imilicm ti> i'luiii«i' vi'iiiii'; i4)

ri'siilt 111' ii|iplifiiliiin III l)ivi»ii>niil Ciiiirt.

Li'ttiT 111 HUcntH with pai" IN In lili' iiml iutvh.

hcttiT to aitPntii Willi papcm to till' nml wne.

IjcttiT t'rtitii milicitnr rt'tiirninK ailiniwtifin 'if servipp of

piipt'rs Mpnt I>y nppoKitt' party.

Hcfori' the ili'tion was lirouitlll 111'' ili'tVnilatit applii'd for

in<li)lK<>n('c, mill MfvtTiil letters wcri'. in i-onsi'ipn'ni'f, writtt-n

liy tho plainlilT'N iittonipy. Tlie Court mM Unit the priicliw

wa» to allow for only one Ifttcr hcfori' action hroUKht, nml

that this priictii'i' iihonhl not 1h' ilcpartwl from. C'(i;)f( v.

iS/niio ., •-' M. & \V. ».-i(l, (1 I...I. i:.v. 2ia.

Sw further, aiilr. Costm IIkhikk Wkit Issikh.

Till' ilcfonilant'ii wilicitor liail rcciMvcil notiw that the

liiaintilT propowil to I'roNN-i-xniiiino delVniinnt on his affiilavit

tllfd on the rclVrpni'i', iind he tlicri'iipon wrote his client to

call, and the plaintiff olijected to the costs of the letter.

KniiiKi.i., .1.:—"It is claimed that the client wouhl have

had to call in any ease, and tliat tlle solieito. should liavi'

waited for him t le in. 1 do not think .so. Then it said

that the charne should he included in the instructions

given when the client ilid call. I think not " flrnihrlrilh v

/•nr.,o«.<(lllil7i. l."i O.L.R.. p. 4(12.

LIS I'KNDKNS.

Where a U^ in tuktm is proper and lieces.sary, the costs nf

issiiini; the siinie and rcijisterinx a eertiticnte thereof, arc tax

ahle costs in the action,

A lU pimliiix may he vacated liy the Court or a .IuiIkc al

any time, and1 any parly to the application may he ordered to

pay the .sts thereof. lis. .lud. .\ct.
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>

B8 that which the .Imlfe considered the true line. Tte >llj.>i.r

considered tliat tliough tliey were useful and Lonvea:<Bi i;

was not proper in the circumstances to allow them. TViV' i>

no error in principle here, but only a matter where tlw ..«c(t

has exercised his discretion, unil accordinn t" an aii:6»..T;l>

very much in point, of Pilgrim v. Soiitliamptun Kij^ ? t B,

25, the Court is not to interfere by way of appeal lu su.-h, roise^,

"Preliminary expenses such as I have been dealxna «n!.

are matters that the Judge or jury may consider in awirfn-

damages and the like, but so far as the taxing officer :* Con-

cerned it is not in his power under the present tirf i.iid

practice to allow them to the successful party.'' X'-f-cv „

V. Clarke, 9 T.K. 555.

The Nova Scotia Jud. Act allows a successful Utij»in i -

tax "just and reasonable charges and expenses pr.perSy m-

curred in procuring evidence and the attendance of witn-rs«fs.

being, in this respect, similar to the English Order.

In an action tor trespass committed upon plaintiff's Ijind

by entering thereon and cutting trees, there was a juiirnnni

tor the plaintiiY with costs. The plaintiff endeavKUnJ l>.

tax a sum of money paid to a number of n.en for autnir <iv,t

the land in que.sti(m and counting the stumps of trw.* ™t.

Held, per I^ngley, J., that the above words could n>j« ';< i"

terprcted to include the above costs.

Held, however, that under the words "maps. pLinsv Mir

veys," plaintiff van entitled to tax for the servi..-es -.if imi.

employed to assist the surveyor in making a survey of taw Ijra .1

such survey being neces.'jary and having been rendtfr^J n,..r.,

difficult by reason of the action of the defendant in desJ-^.A ;;

trees and obliterating blazed lines. Ferguson v. Chify^-.:. 4-

C.L.J. 590.

MECHANIC'S LIENS.

The "actual disbursements" which, by section li .!

Mechanic's Lien Act, may be allowed in additioo i;. a:i

. amount equal to 25% of the claim, are restricted to profo
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1S8 LAW AND TAXATION OF COSTS.

must not be extend.'.l, and have refused to all w a sole trustee

to tax more than liis actual disbursements, or costs out of

pocket It will also be limited expressly to costs of litigation,

and will not be extended to proceedings or professional ser-

vices rendered to the estate out of Court. Pearson's Case and

Re Williams, supra.

Nor will the principle be extended to a mortgagee solicitor.

A solicitor-mortgagee acting as solicitor for himself is entitled

to costs out of pocket, but not to remuneration for his trouble.

Stone V. Lickorish (1891), 2 Ch. SS.!.

In Re Doody Fisher v. Doodu (1893), 1 Ch. 129, the

Court of Appeal held that a solicitor-mortgagee, acting as

solicitor for liini.self and l.is co-mortgagee, cannot charge any

profit costs against the mortgagor, either as to proceedings in

an action, or business done out of Court. Stirling, J., said

that in principle there is nothing to prevent a partner of the

solicitor-mortgagee from receiving remuneration for his

trouble, and, in the absence of any agreement that the solicitor-

mortgagee is not to share in the profits arising from the liti-

gation the proper course is to ascertain what the profit costs

are, and then to allow the other partner the same share in then,

as he is entitled to in the general profits of the partnersluii

business.

In Eyre v. WyHn-Mackcizie (1894), 1 Ch. 218, Keke-

wich, J., followed the suggestion of Stirling, J., in Re Doody.

Where the mortgagee employs an agent to take sale pro-

ceedings, and the agent is not a certified solicitor, he cannot

tax more than costs out of pocket. In re McArthar. 12

O.W.R. 177.

NEW TRIAL.

Where a new trial was occasioned by a misunderstandins

between the counsel for the icspective parties as to the terms

on which a verdict had been taken, a new trial was granted

without costs. McLeod v. BoulloH, 2 l.T.C.Q.B. 44.
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01 posed, hut the new tr.al was ordered. The Court reservedjudgment as to costs to a.,certain what the rule was and ng.v,ng .,udgn,ent .said there was no absolute rule appl cab' To
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A new trial was ordered, and the order directed the costsot the first trml should abide the result of the new trial A

td:r::f':::r!o""^ '"iit ""' *"•""''' *-«-• -<' ^^.nmge refused to give the plaintiff any costs.

Lord Eshcr. M.R.:_.'The part of the order in question
related to costs „nly-to the costs of the first trial It av,

trial IS to be the same as the result of the .second trial ,rith

i-esult as used in that order means the result of the second
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trinl m far as coata are conccrnc.l. If the result of the second

trial ia that the plaintiff has no costs of that, then the same

result must follow as to the first trial." Bolherion v. Metro-

piililan Ity. (1894), 1 Q.B. 666.

See Trial.

MOTIONS.

In (lisposintr of the costs of interlocutory applications the

Court is generally guided by the following rules laid down

by Sir John Leach, V.-C, in 1823:—

•First, that the party making a successful motion is en-

titled to his costs as coats in the cause ; hut the imrty opposing

it is not entitled to his costs, as costs in the cause.

•Second, that the part, laking a motion which fails is not

entitled to his costs, as costs in the cause ;
but the party oppos-

ing it is cntith^d to his costs, as costs in the cause.

Third, that when a motion is made by one party and not

opposed by the other, the costs of both parties aie costs in the

cause."

The exceptions to these rules occur chiefly :--

(1) Where, on the merits the costs arc reeved until the

trial or other disposition of the action.

(2) The party moving, although successful, must pay the

costs of the application if it is rendered necessary by his own

default; or where he is asking an indulgence; or where be

raises a new defence by amendment.

(3) Where the motion is rendered necessary by the respon-

dent's default, the respondent must pay the costs of it. Mor

& W., 49-54.

Alaclcnnan, J.A.i—"Jlr. Ilodgins also urged that, even if

his motion should not be granted, the costs should be costs in

the appeal ; that such was the rule. I do not think the cases

cited by him {Burdick v. Garrick, L.R. 5 Ch. 453; Adair v.

Young, U Ch. Div. 136, H. & h. 1003) support that proposition.

It is a motion which fails, and as a general rule the successful
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«-.»>re a motion is treated as abandoned, and the opposite
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party intends to ank for the vonis of an nhandoneil motion,

he ouRht Ifet'orL' do'mit so to e4)ininunieate his intention to the

party I'y whom the motion was made. Aitkrn v. PuHfuir. 25

W.R. ;i(i*i: (h-iffcn v. Allen. 11 Ch. Div. 913.

The eosts of all work rehitin^ to attidavitK or i)IeadinKS

reasonaMy and properly and not prematurely done, down to

the time of an abandoned motion or diseontinuanee of an

action should he allowed on taxation. Harrison V. Lenint>r,

16 Ch. Div. j59.

And see Dan. Chy. l*r., 1557, 1561.

The costs of a .sueeessful motion to commit any person for

contempt are puyablt! !)y such person. Vcnncl v. /tV>,'/. 1 \V.R.

271.

But where the object of the motion is to obtain an apology

and payment of costs rather than a committi . the Court is

inclined not to prant costs. Plating Co. v. Inrquharson, 17

Ch. Div. 49.

Wliere costs are reserved until t!ie trial or further order

they should, it seems, be mentioned to the Court and provided

for by the judgment or subsequent order; wliere. however, im

action is dismissed with costs this includes all costs reserved.

RIop. & Wurt. 50.

Where the defendant's solicitor was served with a short

notice of motion, which was admitted to be defective;

—

Ilfld, Wilson, C.J.. that the defendant was not entitled

to the costs of counsel attending merely to shew that tbi'

notice was irregular. Waller v. ^'lai-is, 11 P.R. 130.

A motion for attachment when made for non-compilani''

with the rules of practice or with orders of course, should ln'

made in Chambers; but when made for non-compliance with

a judgment of the Court, should be made in Court. Klein \.

The Union Fire Insurance Co., 3 C.L. Times 602.

Where a motion is made in Court that could be made in

Chambers, the party moving will be allowed no costs, other

than those of a Chamber motion. King v. Connor, ' "* Gr. 3fi4.

A person of the same name as the defendant was served.
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On a motion in riuirntmrH no nllovvnncf vhu Im* riitnlc for

copies of dcpoHitions i ken for umc upon tin* motion. Iiinhit'

V. Uhcl;, 17 IMi. :)17. Sop Cih-IK!-.

When- it iH known thnt tin* di'lVniliint intcmh dcfi'mlinK

the action, ami allc^rt) smli I'actN that a iimtion fur wpci'dy

jutlMTiiH'nt cannot pos-nilily Mucccitl, tlic plnintitT will lie

ordcrcil to pay the crsts of Kuch a nmtion in any event. J/t-

ckanls Haul; v. Irritn, 2 O.W.U. 47; Liiwn in; \. Smith, 2

O.W.K. 521. In iHith these rnw'S the costs of thr crnss-cxaminit-

tions on the motions wvrv cxccpieil from the coMtx, anil allnuol

to stand RH examinations fur diHeovxTy.

"It certainly in a commendal'Ie priicticc thnt the Nnlicitoi"

for It dt'fcmlimt slioul.l call attention tt> Ihc fact of the plain-

tiff heiuK in any default liefore iiiovinif tn ijismisw as in the

present case. The nmisHion t(» tlo so i-nnnot fail to elTeet tiie

disposition of the eoHts." Thiluuhau v. Limha\j, 2 O.W.H. 4:11.

XOTU'KS.

Van. It'itff r>2T.—\ party may he called upon by any other

party to fldmit any document, savinj; all just e.\eeptiona, hy u

notice to admit, which may he aecordintr to Form No. ii'i. Con.

rtulcH fil7, 618.

Con. liulc '}2M.— It 'hull he si..lieient if written admissinns

are signed hy the soluMtor of V. (> party hy whom or on whose

hehalf. they purport to ho made. Con. Rule 1!).

Con. fi'nlt IIVJ.—When anything in the course of an

action or referoneo which oii^jht to lavo heen ani.nttod, has

not hoen admitted, the party who nej;leeted or refused to make

the ndmissicm may he ordered to pay the costs oi-easioned l)y

his noKleet or r fusal. Con. Rule 118!*.

Con. link 1J.~}0.—The costs of proving a dooumont shall not

be allowed unless a notice to admit has been ^'iven under Rule

527, except where the omission to Kiv the notice is a savinir

of expense. Con. Rule 1190,

A notice to admit or produce documents is available at any

trial of the cause, nnd not merely at the tirst trial after the
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A miirtKaRr prnviilnl thnt mi ilifnult fur thnc iiii>nt''ii

the mi»rt(iHKt't*i» niijfht mcH withniit nnliciv TIuti' lictiitf lii-.

fault I'lir niori' tliiin thri'i' iiiuntlM thi' mnrtK»Ki>i>H ix'Tim»iJ llie

pnwtT <il null' mill iwTVt'il tlotii't'M rif nillf. Stp'i't, .1., Ili'lll thllt

tilt' inorlifHiP'cH hull till' rii;lit In priH'rnl iilliT lliri'i' iiiontha'

lIl'Tllllll tn I'll uitll nntli'i' It' tlli'.V m ilrKirril, lli>t» itllsllinilitllt

thiTr iviifi power til Hi'll witliiiiit niitii'i', iiiiil thnt thry witc

entltli'il tn tlix th "ti "I till' lliitii'i'". In rr Viiiiiiii iiiiil Lnn-

dun anil (hililiiii Inn slmi nt I'li., 1(1 C.Ii. Timi'S IWI.

Tlu're in iiii iii'«'>«<ily fur ii iiiitli'i' nl' »'ttlini; n jiiilKinent

wliii'h "imply iliwiiiHsi'i thi' iirliiin. Hi'p. I.Ii.O., 18H7.

NOTICK OK ACTION.

WluTP II Htiitiiti' ruiuiri'H nntii'i- to l»' ifivi'n lii'fiiri' lirinitinn

HD ai'tinli, thrri' tho nntii'i' in pi'iilly llii' tirst sti'p in th liim,

and I'liii III' tiixi'il lii'twi'i'ii piirly iiiiil pHrty. I'limjli v. Mc-

Oimalil. 7 I'.R. IT.'.'.

When' 11 niilwny ciimpnny wiih eutitloil tn notieo nl' tii'tinn,

the pInintifTN were alliiwed the eostH of tho notice iiH a part of

the I'ostH of the ai'tion. Kinl v, tlrrnt Wmlcrn h'liihrnii Cn.,

4 D. & Ii. JSI, l(i L..I.O.I*. 72; sec also Ednnnh v. (Innl Wril-

,rn H.iihniy Co.. 12 CM. 419.

Hut where a eonveyauee of lanil was set asiile as heinif

frniululent. the eosls of preparing anil tenilerini; a reenii-

veyanee I'nr execution liefnre the service of the liill, were hi'lil

not taxable iiirainst the tiefemlant, as they were nut necessary

prelilnimiries tn the suit. I'ringlr v. MrDimnlil. auprn. iinil

see CiisTs BKFimf: Writ Ikri-ed.

IVrsniis filling the following oftices have lieen helil cntitleil

to notice of action:

—

Arbitrators. Kfnnnhj v. Hurncs.^. Id T.t.'.R. 487; llui/lns

V. / Ac, 2,' r.C.R. »5.

A chief constable in an action for malicious arrest. McKnif

V. Cnmminus. fi O.K. 4IIU.
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A Division Court i)ailiff in an action to recover tiie excess

of money levied under an execution. Dale v, McCool, (j C.P.

644.

An execution creditor. Timoii v. Sluhbs, 1 IJ.C.R. .347;

DolUnj V. Whahij, 12 C.P. 10.).

A Division Court clerk for money received under an execu-

tion. McLcisli v. Howard, 3 A.R. 503.

A justice of the peace acting without jurisdiction and not

bond fide. Cummins v. Moore, 37 r.C.R. 130; for not return-

ing a conviction. Grani v. McFadden, 11 C.I*. 122.

Members of a menicipal council. Totnisltip of Chatham v.

Houston, 27 I'.C.R. oTM ; McDonald v. Dickinson. 25 O.R. 4.').

A post office inspector, in an action for slander, llaucs v.

Burtiham, 23 A.R. 90.

A returning officer, in an action for a penalty. Walton v.

Apjohn. 5 O.R. 65.

A sheriff. .1/c ir/uri/ier v. Corbelt, 4 C.P. 203.

Actions of replevin. Lewis v. Teale, 32 U.C.R. 108.

ORDERS.

Evidence cannot be received by a taxing officer to make

costs payable otherwise than they appear to be by the order

awarding them when explained by the ordinary rules of con-

struction. Keim v. Ycafiicy, 6 P.R. 60.

The Master in Chambers made an order to amend the writ

and proceedings, the eo.st8 ^o be costs in the cause. The plain-

tiff having succeeded in the ac^tion. claimed the costs of tlie

amendment allowed by the order in taxing his costs of suit,

which the taxing officer refused to allow, ruling that he could

under Rule 442 (now Ccm. Rule 1214), exercise his discretion

to disallow costs which he thought were improperly incurred.

Held, Ferguson, J., that the taxing officer had no discre-

tion, but was obliged to tax the costs as ordered, and that

Rule 442 refers to the moderation of costs not disposed of by

express order or judgment. /•Uhrards v. l^earson, '! C.L.

Times 504, 20 C.L. Journal 93.
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An order sliorti'ning time for appearance »h.m:..i :iifhide

in it an order allowing the issue of the writ fi>r sen-j'f ..ui of

the jurisdiction. If two orders are taken out. tlie -..'>«> ci one

will be disallowed. Sparks v. I'lirdij, 1.") F.R. 1.

The costs of an order of revivor, obtained liy za- i.li.inlifl

after judgment, are taxable. Giranlol v. n\n,'ii. !• IMl. im.

PARTNERSHIP ACTION**.

llamcr v. Giles (1879), 11 Ch. Div. 942. is aUv;iiis v.u-A «s

authority for the rule as to costs in partnership .i.rn .uv On

the argument in that ease counsel cited frraii S'C ffi .in Do-

crees: "The rule is that the Court makes no onfer .i* lo ibe

costs up to the hearing, even though the cause ni rM^ aiss,.lH-

tion is the negligence of a partner; but that tlie .-.ists i.ilrr the

hearing are paid out of the partnership estate."

Jessel, Jl.R.;
—"Jly opinion is that the rule is wr, a* >intcd

in Seton. It appears to me that where there is oii -i.nli on

either side, but the partnership accounts have to be Tjikcn in

this Court, the costs of the action for takina tii>> iiecounts

from the beginning ought to be dealt with as ail oCltMir cists of

necessary administration, that is, they mu.st coiiie -! of ilie

partnership assets. Of course, where the action ;:ir aissxlu-

tion is rendered necessary liy the misconduct of a pitraicr. n-.

for instance, where a partner whose duty it is r.o m-]' ttie

accounts has neglected to do so, the Court not onij Mi> .iiin~

diction, but is bound to exercise it, by making the piiniiir jiay

80 much of the costs as are occasioned by his misi-..iniij(-l Hul

in all other cases there is no difference betwe.-n -:'j! cos-s o!

the action for taking the account prior to the trij.: i.Dd tin-

subsequent accounts, and 1 have always acted on -imii nile."

The balance found due in a partnership action imm ibv

firm to one of the partners must be paid out of tfin iKsi-t* in

priority to the costs of the action. Poller v. ./«;/i-wi. JSriO .

13 Ch. Div. 84.5.

The costs of the action snould not be paiil min ;c jianmr
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Con. liulf 1176.— (1) Between party und party the taxing

officer shiill not allow the costs of proeeedinps:

—

(a) I'nneeessarily taken;

(6) Not calcula* .'d to advance the interests of the party on

whose behalf the siinie were taken;

(c) Ineurr-'d through over caution. neKliircnce or mistake;

unless he is of )pinion that such proceedings were taken l>y the

solicitor l)ecause, in his judKinent, reasonably exercised, they

were conducive to the interests of his client.

(2) Between solicitor and client tlie taxing officer may

allow the costs of proceedings taken as mentioned in the above

clauses (a) and (c) of this rule, where he is of the opinion

that such proceedings weie taken by the solicitor because, in

his judgment, reasonably exercised, they were conducive to

the interests of his client, and may allow the costs of proceed-

ings taken as mentioned in clause (6) where the same were

taken by the desire of the client after being informed by his

solicitor that the same were unne<'essiiry and not calculated to

advance the interests of the client. Con. Rule 1215.

Con. liiiJc 1177.—Where costs are to be taxed between

party and party. Ilie taxing officer may allow the like costs as

are taxable where costs are directed to be taxed as between

solicitor and client, in respect of the following matters:

—

(1) Advising with counsel on the pleadings, evidence.

and other i>roeeedings;

(2) Procuring counsel to settle such pleadings and peti-

tions as may appear to have been proper to be settled

by counsel

;

(3) Procuring and attending consultations of counsel;

(4) The amendment of pleadings;

{.')) On i>roceedins:s in the Master's office;

(6) Supplying counsel with copies of, or extracts from,

necessary documents. Con. Rule 1216,

Con. Hide 1178.—Costs shall be allowed and taxed accord-

ing to the table of costs set forth in the Tariff A appended

to these rules, and no other fees, costs or charges than are
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this is another of tlmt mnn's affidavits. I nhnll juHt tnng it

into the waste paper basket.' It might, indeed, turn mit that

that would lie the proper destination for it. hut it would

aearcely he considered safe for any solicitor to take that for

granted." Riddell, J., in tHcndcrlfith v. Parsoim (1907), 15

O.L.R., p. 404.

PETITIONS.

There were two petitions flleil for windiiiif-up. and each

petitioner asked for costs, under the circumstances mentioned

in the judgment. Teetzel, .1. :
—"The petition in each matter

makes out a prima facie case of insolvency within the meaning

of section i't(a) of the Winding-up Act, and there being no

question of the good faith of the second petition, or that it

was prepared without notice of the first, the costs should be

allowed. See lie Manitoba Milling Co., 8 Man. L.R. 426: l!r

Buiidintf Societies Trust. 44 Ch. Div, 144; lie General Finan-

cial Bank, 20 Ch. Div. 276; A'c Scott ami Jackson (180:1).

W.N. 184; He Sherringhnm, 37 Sol. J. 175. Order in each

case accordingly." h'e AJgoma Commercial Co.: h'c Algoma

Steel Co., 3 O.W.R. 140.

On an application for a winding-up order, t le solicitor for

the company apjieared, and did not oppose the petition, but

asked for costs. Boyd, C :
—"The eotiipnny have not opposed.

but rather facilitated the application for a winding-up order.

No one else has been served. It seems proper to allow co.sts out

of the estate to t. c company, according to the rule laid down in

Re Hunter, L.R, 2 Efj. l.j, which was cited, not dissented

from on this point, in Ex parte Baiflis. ib. ri21." He Wiarfon

Beet Sugar Co., 3 O.W.R. 393.

PLANS.

See Maps ani> Plans.

PLEADINGS.

Con. Huh 16.'.— (A) Every writ, pleading or other docu-

ment may be printed or written in wliole or in part, but no
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countered ill! nhnul(l he tnxrd. Ah j-ntxh r v. Srhnol Trustees

of (Hourrsttr, 11 I'.R. i:>7.

WInTc n reply is a Miiiii>lf jifindiT of isNiio no I'ei' for

pfruKiil will Iif jillnwnl. Rep. I.I..O.. iHS.'i.

AVIhto liiH-uirit'ntN tire cmlKKliril nr rnpicd in the pleadings,

the sulieitnr will only lie nllnwed 10 cents per fnliu t'nr sci nineh

of the nri^'inal pleiidinjr jis consists nf such copy, instead of

20 cents per folin.

Cn-sts oceasioned hy seandtiloiis matter in n pleiidinn will,

a" a rule, he ordered to he paid hy the ofTendini: party as

between solicitor and client. Cln-itilit v. Chrislh, 8 Ch. 4!)9;

MOT. & Wurt. :{*> ft stij. Anil see ititt» .

"Impertinence and wiindnl in allidavits," iii.der Akki-

DAVITH.

PHOTOCJKAI'IIV

The c4)Sits oi' proeurinK photo^fraphs would n()t he taxahle.

See ante, under Matw ANf) 1*[,ans,

"Had I tieen the taxing master. I prohalily would not have

allowed the expenses of hrinjfinjf witnesses merely re(|iiired to

prove scmie plu)to|irraphs, unless the defendants had lirst heen

asked to make the neees-sary admissions, and liad refused to

do BO." North. J.. Kast Stoiichoii'n \. Vittofia i 18!)')), 2 Ch.

5U.

POSTPONIXd TRIAI..

It -seems clear that in the Court of Chaneery the rule was

well established that where n party liad made dilifrent efforts

to secure the attendance of j, witness within the jurisdiction

of tho Court, and failed to secui'e it fr<tiii a cause which he

could not control, then the costs of an application to postpone

would be costs in the cause, unless it was possible to take the

evidence before a special examiner, or the knowledge of the fact

that the attendance could not be secured, came to the appli-

cant in time to enahle him to advise the other side so that the

witnesses might he notilii'd not to attend. Bivuni v. Porter, 11

P.R. 250, 6 C.L. Times 12fi.



I«8TPONIKO TBI.ll..
177

" » proposed to call 1, m Id th n
" " '""'""' ""'»»

»«eml rt the ..it.in^H «hioh h
^'^ '' ""'' """''I" to

'*^t:i::\:;:-:7- "--.^ «,..o, „„,

Hoyd, C.:_"The or,l..n >

""' ''''""'"'t „,,p,,,|,,,|.

'--i»-.ion,R;;i:';;'';r'^ 7 "-/'"«;- "i,„i„
ti«' it H„, , frciuent tor ,7

"""'' "'• "hi pra,.-

moved for eosts. Anirlin T "Z ' ^''•' P'»intiff now
^rround that there is no jurisiii'etior'""'";"

'' ''"''"'"' "^ the

'" >"«ke the order asked tJ" " ^'"''•"' '" "'«"'h«"
h»ve been dealt with eithe; by my eir'si'ir"'

'•""''^>'"'l"'hly

"hen the aetion of the voun™. f - '^ "" "'«' J"''**

"'. ora^ain at the tria iXThe'cC ,:" """"^ '">"^'<'

"f the senior plaintiff was^naNv^, ;""'"' "'•' "'-'i™
not to have asked for the eI tsupon "f,

"'"''''"' ""P""
as a trial Judge nor as a J,,Z nu

"^ "°"'"""- Neither
•hetion ,0 deaf with he/' Mrf^T''^ ""^^ ' '°»- ^•'"-



178 LAW AND TAXATION Or COaTI.

PRELIMINARY OBJECTION.

In Ex partt Skead, 15 Q.B.D. 338, Brett, M.R., delivering

the judgment of the Court of Appeal, «»id: "I agrpe with

Cave, J., to thi« extent, that, an a matter of profeminnal

courtety, a nolicito.-, who knows of a preliminary objection to

an appeal which he intenda to raiac, ought to inform hi«

opponent of it without delay. But the oniiwiion to do thin is

not a sulHcient ground for depri^.ng the reipondenl of the

coata of the appeal."

The cases of In re Speifikl, 13 Q.B.D. 42, and Br parte

Bleaae, 14 Q.B.D. I'Jt, where a different course was adopted,

were not followed.

On a motion to dismiss for want of prosecution, the .Master

in Chambers said :
" It certainly is a comiiicndalilc practici that

the solicitor for a defendant should call attention to the Imt

of plaintiff Iwing in any default before moving to diiniiss ns in

the present ease. The omission so to do cannot fail ti> elTnt

the disposition of costs." Thihadeau v. Lindsov, 2 O.W.R. 4:11.

I'ROCEEDINOS TO SAVE EXPENSE.

"When it ha been satisfactorily proved that proceedings

have been takiu by solicitors out of Courts to expedite pm-

ceedings, save costs, or compromise actions, an allowance i^^

to be made therefore in the discretion of the taxing officer in

Toronto (or Judge of County Court in C. C. cases)." Item

142 of tariff A.

Item 81 of Schedule 4 of the British Columbia tariff is

practically the same as the above. After iin appeal wiis

opened it stood over at the suggestion of the Court in onlir-

to give the parties an opportunity to settle; the negotiations

for aeltlement were not successful and the appeal was ulti

mately dismissed with costs.

Held, that the successful party was entitled to an allow

ance for costs of the negotiations for settlement under item HI

of schi ;ule No. 4. Milton v. District of Surrey, 40 C.L. Jour

nal 439.
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Rwiiriln «rf niit taialilf aRninrt the opp)*!!!- piirty if Mimlii

lip Ix-fDri' inniif joinnl Hiiil notiiu' of trial Kivfd. Hilt if the

nutiw iif trial haa hem reiuMinahly (i.vfn, thr rcconi nil y then

lie ilrawn up, ami It will lie taxable lietween party and party if

the i'a«e i> aettlrtl liefore trial.

Where ilenmrrer hcKiku hail been prepaml after imue

jiiineil, hut a niiinth liefiir.' term, anil the <««< »«» milme-

i|Uently referred to arliitration. Wilnon, J., helil that th mt«

of preparing the liiHikii were taxalile. Kllinll v. Smihtrn

Amiitranee Co., 6 l*.R. 111.

RKrERKNt;F.S.

See liniler the lolliuvinil titlis; AllMINlHTRATIllN rHIKKED-

I.NUS: ADVKKTIIitMt.NT UK SaLK; .\| ITIIINKKK ; ( iiM JllliMIO.S IN

I.IEI- OK CllsTH; ('ll51.MIKKIll.\- TU TaKK EvillKNlK; ('l>l'IKa<; Kx-

I .HTS; I.MIMHKAXIKIIS; SaI.K; STKNIKIKAPIIKKK Kk».

RKt'RKSIIKRS.

Whnrtiin'K Law Lexicon iletliieii u reirenher im "A further

i.r iidilitionill fee to i-olinxel in n lon(! eil»e, whiell liuiy I"'. '"It

„ ii„t n »«iiril.v. ull.iweil on taxiilioii." /,niinV v. \Vi7.toii,

L.R. 111 <'.l>. l.-)2.

Wliitewny, p l.'i4; "In the common law ilivininu the prac-

tice as til rcfrcshcm in not quite the siimc as in C'hiinccey. On

both Hides in actions with witnesses rerresliers are alliiweil in

the case of actions which have taken up more than one entire

iluy for each day afterwards; but where the action is tried im

affidavit no refreshers are allowed. The amount is in the dis-

cretion of the .Master, and depends upon the fee originally

marked on the brief and the nature of the case. The true

rule is stated by Jessel, M.R., in iJrBUii v. .Sf«'p/(, 16 Oh. Div.

520.

When a caso, the brief of which was 'lelivercd in one tenn.

is not reached until anuther, a refresher is generally allowed.

"The meaning put upon this phrii- ('the costs of the

day') includes only a single counsel fee of $10, named a re-
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, thor «„l,.. „„ h,s s..rvi,,.s. if h. int.,,,1, „,.,:„,, „, ,.„„„„., '2
alroa.ly «e,.,.ro,l." /„ „ ,,,/,„•*. Far,., v, »„,/,.. 2 , hy;

^'^

If « retaitiinr fo,. i, „,.„,a||y p„i,, i, „„„., „,„ ,„, ^M hy the ohent, h„t an un„al,| ret,.in,.r fee cannot h,. taxed
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Iiy a solicitor against his client. Itc Qeddea d) Wilson, Solici-
tors, 2 Chy. Ch. 447.

A retaining fee was paid by executors to a solicitor in an
administration suit, and under the circumstances of the case,
was held 'o be a reasonable disbursement, and allowed them in
their accounts. Chisholm v. Barnard, 10 Gr. 479.

A solicitor acted for a client in defending him on a charge
of arson, and in prosecuting actions against two ins\irance

companies to recover for a loss by fire. At the time the
solicitor's sen-ices were rc(|uircd the client had no money and
had no prospect of getting any, and in consequence of the risk
the solicitor ran of getting nothing and losing a considerable
sura for disbursements, the client offered liim a retaining fee,

to be paid out of the insurance moneys when recovered, and
it was agreed between them that such fee should be $150 for
the two actions, the amount claimed being about $1,230. Sub-
sequently, and when some costs had been incurred, the client

made an assignment to a third party of the moneys due to him
from the insurance companies, in trust to pay the solicitor his
costs, including the retaining fees agreed upon, and to pay the
balance to creditors.

Held, Falconbridge, J., that the assignment in trust was
a security for costs already incurred, a confirmation of the
original agreement, and a quasi appropriation of the money;
and as it appeared that the client understood that the pay-
ment of retaining fees was voluntary, and that they could not
be recovered from the opposite party, the retaining fees were
properly allowed to the solicitor by the taxing ofRcer; and
under the exceptional circumstances of the case the amount
was not unreasonable. He .J. 6". Frase.r, a Solicitor. 1.3 P R
409.

In Mi-Kec v. Hamlin, 16 I'.R. 207, Rose, .T.. distinguished
the last case: ''Ite Fraser turns, as I understand it. on the
effect of the assignment in trust and the right of the solicitor

to retain, the moneys for the purpose of accounting to the
assignee of the client, the client in that case being willing he
should do so."
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actually paid and could ii„t be recovered back

,rl\7t. I-

;"""" \' '''' 2'"- '"o -I-itor during the pro-gress of the „,„„„ ,„3,,^. ^ ^^^j_.^_.^ .^
s P

I.a. 4UJ, whicli was a peculiar case."
/wd v..Va.wi, was followed l)v Rose 7 ,„ v„ j-

"«">/. 16 1' R 207 ' ''"'"''" * '^oi-

REVISION OF TAXATIOX.
''"'/.'«'« lier.-An bills of costs or disbursement, inaofons for the adn.inistration or partition, or

"""1,0^"
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closure, redemption or sale of mortjtaifwl pr-mjiwt, uiiii all hills

in other aetions where the amount is to he pitid nui of nn
estate or out of a fund in Court, :,c in whjiMi; itnr infant,
lunatie. or person of unsound mind is intcrestcj .ir which is

to be paid out of any estate in which any in.-ijBT.. lunatic or
person of unsound mind, is interested) shall In- —t-wfd hy one
of the taxing officers at Toronto, before the ;im,»an Thfrcof is

inserted in any eertifieate, report, judtfrnenr. r ii-3it I'on

Rule 1207.

The taxinj; officers on revision nf bills of ciii»,7* hi,\r p,.«cr
not only to strike out items improperly allow.-..". Sul als,. t..

restore items improperly stuck out. and it'O i..j. >,• revise

the taxation.

But the taxing officer cannot receive evulea.- : muke cists

payable otherwise than they appear to be by tiin urifr award-
ing costs when explained by the ordinary nil«t. ;.f cinstru.--

tion. Keim v. Yrgley, 6 P.R. 60.

The taxing offieers have power to call for ev:i,feajc{ on Taxa-
tions before them.

Where the plaintiff was out of the juri.sdi.-r.iim. itn.l a tax-
ing officer had refused to proceed with the taxar;.iai of b.-r cists

of the action against the defendants until slie -«-a>. j.rodm-cl
before him for examination, touchinjr her r.^ntj)t.r of t!i.-

solicitor in whose name the proceedinsrs in tin. ii..!rin had be.n
conducted, it was directed that the oftii-er shoiii.1 -r.-si i xamin.-
other witnesses, and then if unable to decid.. -m o.siiioii ..:'

retainer should report to a Judge in Chamliers Tl ,' .,ii„„.„

v. Toirn of Aljlmi-r. 12 P.R. 129.

The expres.sion "a fund in Court" in Eui.- IlvT has n..

technical signification which makes it mean ;m7-:i.:nc differ-

ent from "a sum of money in Court.'" f'tlt.^nl.-f I \ L,,„ih>.

Fire Ins. Co., 13 P.R. 42.

Where commission and disbursements an. ;iijt..v .-.i in !i.-u

of costs, under Rule 1146, the disbursements mriKi i.. revis.-,!

pursuant to Rule 1167. Campbell v. Camphrll, -r j'.K, l.'.H.

A revision of the bill of costs by the asimi: officer at
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REVIVOR.

will, .„„k „,„ .1 "si,J: "'; "'.'•"*'" "f "'« "'"'"''«•»

then „„,„,,,.,, „„, •„''";'' •""•'" The defe„,l„„,s

«ALK.

»" eaeh I„t s„l,l, „„., „ fl,«, ,„„ ^, :""''« "™™-,m
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Where the .Master sells instead of an nui'tinneer he is

entitled to charge $1,50 per hour, or it he travels more than

two miles from his offlee $2 per hour, and 20 eents per mile

travelled. Hep. I.L.O., 1«8!).

Where ii sale under the judgment of the Court is put off

the expense and delay of a new advertisement should not be

incurred, but a note at the foot of the old advertisement stat-

ing the postponement should sufliee. This, being less expen-

sive, the increased costs of a new advertisement would be dis-

allowed. Thompson v. Millikcii, 13 Gr. 197.

See In re Ilkhanlson. i Chy. Ch. 144, where the practice

is defined as to the manner in whicli a solicitor's costs for

professional services rendered in the sale of lands and collec-

tion and transmission of the purcha.se money, will be taxed.

Instalments of purchase money (not the deposits on sale)

were paid by the purchasers to the solicitors for the plaintiff,

and by him paid into Court.

Held, that he was not entitled to any remuneration from

the estate for such services, it being the duty of the purchaser

to pay these moneys into Court. Re Robertson, Robertson

V. Robertson, 24 Gr. 555.

It is the duty of the vendor's solicitor on a sale by the

Court to compare the conveyances tendered by the purchasers,

and for so doing he is entitled to tax the nei-ssary rnd rea-

sonable costs thereof. In re Robertson, Robertson v. Robert-

son, supra.

See Advertisement of Sale.

SCANDAL, ETC.

Where any scandalous matter is introduced into au,<- plead-

ing, petition (u- affidavit, it may lie struck out. and such direc-

tions may be given as to costs as to the Court may seem just.

Con. Rules 296-8.

i\s to what is and what is not seanaalous, .see ante, p. 21,

under Affidavits.
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UiHis,5Bcav. 83 ^' '''''• """'"P v,

Analogous to tho rule frovernine i.,„is in ,.... r

'"///or, 4 Deac. & C. 125 "^ ""* "* '"""'• *'^ ""'-'^

SKARCIIES FOR DOCT.MEXTS ETC

-nent^,3f„r':^„xr,";2::yi>rr™ '^-'"'' •-^

^vu:;';::;::^^,::- ;:::;<^j;7
".e p,ai„.. ,„ ,,,,

t.
.

inciuire into tl ,> al, i,v ofTh
'""™'' """ "'" ^''-fy

oourso wa. not strictly eonfor^all to p/ i'ee tl f "'
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SERVICE OK PAPERS AND PROCESS.

In oasi! a sliiTiff fails to rcrve n writ within ten days after

it is delivered to liini, it ma}' tie served by any literate person

afterwards, and the eosts of sueh serviee allowed on taxation.

Con. Rule 148.

.Mileane is payable only in ease of serviee by a sheriflf. or

his bailiff, ami umler the eomlitions set out in Con. Rule 1172.

No fees can be taxed on a party and party taxation fcu'

service of subpo-nas or niilcasie, if the servii'e is not made by

the sheriff, his deputy or bailiff. MrLcan v. Kraiix. :! P.R.

l.')4; Ihim v. Lusliii: 24 C.C.tJ.H. :iJ7.

McLean v. Kvaiis was decM.led on the urmind that a suli-

piena was a mesne process, and the charges for service were

disallowed under section 277 of the Coinnum Law Procedure

Act, which read as follows: ''In the taxation of costs no fees

shall be allowed for tlie milenBe or service of writs of sunnnons

or other mesne process unless served by thi' sheriff or his

depulv or bailiff," etc. This section is now represented by

Con. iJule 1172 which omits the words "or other mesne pro-

cess." In a ease that came before the full Court it was con-

tended that because of the omission of these words the service

of subp<enas was taxable to the solicitor.

Hehl. Armour. C.J., ehihitante. that the successful party

was not entitleil to tax anything for costs of service by liis

solicitor of writs of subpiena, Vaity v. Cilij uf London. V)

P.R. 285.

A person of the same name as the defendant, served liy

mistake with •'. writ in the action, was held entitled to his

costs of opposing a motion for .iudgment under Rule 324.

O. J. A. (now Con. Rule 608). Lucas v. Frasri: 9 P.R. 319.

In h'eic V, Anthnny. 9 P.R. .")4.'), costs were allowed for serv-

ing an infant out of the .jurisdiction. Con. Rule 152 now

authorizes such serviee to be made on the official guardian, anil

lleiii V. Aniheiny is no longer an authority.

In a mortgage action it is not necessary to serve infant

defendants personally, if they are not personally in possession



KPKRirK's COSTS.
189

of the inortgace,! prcniiso,. Sp„rl,, v, /'.o-./y. 13 PR. ,

Si'e po.ll. Writ (ir Sijiao.vs.

SHERIFF'S COSTS.

r«„ /,•„;. ;/,sv;._The f.eH an.l all„w,m,.,.., tn l„. taken and™.e,v«I ,y sl„.rifr. and ,.„n,n..rs „,hcr than ,h provid"l for
l'.v any statute „r Rule „f c,,,,,, ,,,all he the tee and a ,ane™ «^f„.,„ ;„ ,h, ,„,„ c appended to ,h,.«e Zll 1Z.

shen'r'
'""' /""-<'> \">-"' P»« only i» made hy ,he

c'hattel.,. the »her,lf shall he entitled, heside, his fees and xl>™e.s o exoeution. to poundage only „po„ ,|„. „,„„„„, '',

...mle hy h,n,, „,u,teve,. „e „,e .,„„, i,„|,„,,.,,' „„„„ , .^^[^
vl-re the personal estate, e.xeept ehattels real,' of the iu,l^.," n

n t sold 1,, reason ot sat.sfac.tion having heen otlu.rwise oh-tame,
I

or Iron, souie other eau,se. and no u,on,.v is a,-tuallv
...ade hy the sheriff on or hy foree of sueh ex,,.u,ion. the s iff
.shall he ent,tle,l to the fees and expenses of exe ution andP»unda«e only ,u, the value of the property sei.e.I not exe,'"!ng h,. au,o„nt indorsed on the writ, or sueh less suu, as theCourt or a Ju.lRe may ,lee„, reasonahle. V,m Rule ]'

't
fiules 23. June. 1894. 137.-,. ,,,,,7.

' "" ""h J-i.i.

(2) Where land or ehattels r,.al of the .judftnient dehtorhave heen a.lvertised uu.ler an exeeution. hut no^ sohihy ^»on of payment or satisfaetion having heen otherwise ohtainedn or „..th,n one month hefore, the day on whieh the proper yhas been advertised to he sold, or any day to which the sale"lay he adjourned, the sheriff shall be entitle,! to the fees and
expenses of the exeeution and the poundage, only on the value
ot the debtor s interest in the property not exceeding the
...nount indorsed on the writ, or sneh less suu, as the Court or
a Judge may deem reas(,naWe. Rules 28. June. 1894. 1375.
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Con. lluU iJ9i.—Where tli.Te are writu of execution upon

the name judgment to several counties, and the personal estate

of the judgment debtor has been seized or advertised, in one

or more or all of such counties, but not sold, by reason of

satisfaetion'having been olitained under and by virtue of a

writ in any of the counties, and no money has been actually

made on the execution, the sheriff shall not lie entitled to

poundage, but to mileage and fees cmly for the sen'ices actu-

ally rendere<l and performed by him, anil the Court or Judge,

may allow him a reasonable charge for such services, in case no

special fee therefore is assigned in any tariff of costs. Con.

Rule 1234,

Con. Huh J /.f J.—Where any person liable on an cxecutii.ii

is dissatisfied with tiie amount of poundage fees or ex|)cn«cs

of execution claimed by a sheriff, the Court or a Judge may.

before or after payment thereof, upon the application of such

person, upon notice to the sheriff, if the amount appears to be

unreasonable, notwithstanding; that it is according to the tariff,

reduce the same or order the x»<w to be refunded upon sucli

terms as may seem just. C(m. Rule 12:1.').

Coil. Hiilc in).3.—Vpan the settlement of an execution, in

whole or in part, by payment, levy or otherwise, the sheriff

claiming any fees, poundage, expenses or remuneration, which

have not been taxed, shall, upon being required by either

party, end on payment or tender of the expenses of taxation,

and the sum of 25 cents for a copy of his bill in detail (which

he shall be bound to render) have his fees, poundage, expenses

or lemuneration, as the case may be, taxed by the proper

taxing officer of the county wherein such sheriff keeps his office.

Con. Rule 1236.

Con. Itule 119l.-The taxing oflieer shall ta.' the bill and

give, when requested, a certificate of the taxation. Con. Rule

1238.

Con. Rule ilS.i.—A sheriff shall not without taxation col-

lect any fees, costs., poundage or expenses, after he has been

required to have the same taxed. Con. Rule 1237.
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uJ^ ,

.''°-'"''" "' "•" '«»'"'' •'»vi»"' I'-'-n duly ^ei^t^upon tl,. ,h.r,fr. ,l..pu,y nhcriff. or oth.r officer .uZ-^"^hhe e,«.u„on of the writ, ,h»ll examine the .,ill. ZTl ,u ht.«t,on » opposed or not. and ,„,i,fy hins, th., U,

The 8her,fr on maliinc a levy under a fi.fa. k only entitledto poundage an,, to .sueh fees „» „re allowed l,y the tarffndhe eannot ela,,,, ,„„re „ltho„„h he ,„„y ,,, „„,;, „^,r« nrnMeand expense ,n ,„,,Ki„, ,„e levy. «„?„. v.'
//„,;"'^; ™

V

MlLEACfK.

A sheritr i, entitled to „,ileau>e only on goinR to „,«ke ae y, not on Ko,nK to .sell also. n,.nc;„ v. To,nliL„. H T 2^ let.
;
Mommn v. Trnjlor. 9 I'.R.. „t p :t95

"M.leaBe should he eharifed. aceordinR to the tarilf onlv on.o,n« to se.e or sell and not on returnin", „,„ ^'^^ ,

"

nota^s ot sale or postponements." Hay v. n,„kc. 8 I> R '', "(^

\ here
,. shenff ,„„kes „ seizure in one plaee, and .suhi'

1
.ently has another

fi. fa. delivered to hi,,,, he is not ..nt tied

e makes „ tresh se.zure in a dilTerent pla,.e, or, prohahly
"

V oT su";
":,"" """ ''"''• """" '"e flr.; seiz, 7;.'

POSSESSICVf AND CARE OF GOODS.

had'etrgedl"-'"'
"""'""" "' '""" ^•»^' «'"' "- -^"eriff

Schedule of goods

Expenses of taking stock
fi.OO
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CamiTiin, .1.
:—"A wliwliili- i-"iilil mil In- iiihiIi' pnipiTly

without to iKimr extent tnkinit »tm'k. Hiiil the ffv ulloweil fur

the whciluli' «•«« iiiti'ncl.'il tn I'ovcr and inilmlr thi' i'X|Mn«i' of

takinK »t(H'k iir fnunifrating the ilifferent artich'H »eiz«'il."

The ilW.lHI w»» di««ll»weil. Miirriami v. loijliir, 9 I'.R. :l»(l.

Draper, C.J.:—"If the Hheriff'H bailiff ne'iim iintlire«heil

wheat, nnil aetinu in ijimmI faith loi tlie intrTest cif all e(in-

cernecl a(rree» to pay fi)r haviin it thri»li«l fur the liettcr

ale i)f it, the expenses of tile thra«hini{ would lie nllownlile to

the oheriff. There are many i-a»eH in whic-li the ineurrinK

expense in relatinn tn thinRs seized lii'fiire sale is indispens-

able, ami it is a i|ilestinn of deuree." tlallirilllh V. FmIkih.

10 C.I'. 109.

Wilson, f..I.:-"The sum allciwed fur Hiking stoek. iKiH.

was olijeeted to, ami 1/ii;t;»..ii y. Tajilor was referred to iis a

deeision in point apiinst llie allmvai r sueh a ehar.-e. The

taxinir offieer I'un allow only sueli items as 'ar.' eiiri t and

leunl,' and sueh an item is not idlowalile liy the taritT.

"The item apparently intended to cover sueh a eharije in

the tariff is, 'sehedule of Koods taken in exe.'Ulion im'ludini:

copy to defendant, if mit exeeedinc five folios, ten eents.'

That allowance, however, is for the nau'e writing of the sehe-

dule, and not for the measurinf, elussifyinu ami viduinu tie-

goods whieh rei|uires skilled l.iliour,

•It wiiuhl be a very proper ileal to allow in all eases

where the Koods are offered or bid upon at so nuieh on the

dollar, now a very usual mode of sale, and that eannot be

done in some eases until the standard or dollar value has I n

ascertained, but even if the bidding is before the valuation,

such valuation must be made before the goods can be paid for

"The section before referred to says the taxing officer

shall 'strike out all charges for services which, in his opinion,

were not necessary to be p.rfurmed.' These wor<ls (hi not

authorize the allowance of charges not expressly given by tlu-

tariff. They may give the taxing officer the power to disallow

sueh items for services as were not in his opinion necessary
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3(13.
nimseif. M,ch,e v. Reynolds, 24 U.C.R.

The sheriff i. entitled to poundage on the sun, aetually
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ptMinff throiinh Iiin hamlN. Wlien* the pHiiieN to a auit ar-

nnfred ouUide the Hhenft'ii nfflee for the paymont of $3,')00

on account of the execution in hli hanilN, th« nheriff was held

not entitled to poundatfe on that »um. llnmilton v. (ion

Bank, 20 Or. 1!><>.

If, howcviT. HntiHfiit'tion whh ohtaint'tl after Hfiziiri' liy the

•heriff h(> would he entitled to poundaKO ou th<> value of th>'

property Meixeil. or nueh lem buiii a* the ('i>urt or a iludire

might deem reitMonalile under Rule 1100.

The right to poundage attacheii upon the aetual Hi'izure of

goodH, but in the chni* of litndN there van l>e no Nueh ai-tunl

seizure and no nueh forpornl posNi'twion of the property. Ad-

vertising the hindH for Naif, ete., are m»t to he regtirdcil »>*

equivalent!* to Hi>i/.ure in tlie ciiw- of gomlN.

In many of Ihi- oldi-r eiiHes lire to })e fuund fXi)n'SNinnM nf

opinion against the right of the HJu'rifT to ctairu poiimliigt- dm

executiuuH ngainst hinds unli'ss there has h«>en fin n<-tiiHl siil<'.

Thege are all reviewed hy a Divisional Court in /-'if ni h v. hil,'

Superior Mineral ('>,.. 14 P.R. 041.

In that ease the lands had heen adverti-e^V »*' idl pn-

parations mnde for sale, when the defendtintH paid the sheritT

the amount due under the writ. The Court held he was nnt

entitled to poundage.

Rule 11(10 {2) now provides for payment "f poundage in

luch a ease.

The deeision in the ahove ease dm's not apply to gooiU

Where a sheriff had seiz<'d and advertised persomd propertv

for sale, nnd an hour before the time advertised for sale th'

solieitor for the defendants paid the amount to the sheritT t"

stay winding-up proeeeilings, the local Judge held the monry

had not been made by the nherifT. and that be was not entitlfij

to poundage, but only to an allowance. Faleonhridge. C.-l.

"I am of opinion that under the eireumstanees, nnd on tli-'

authorities cited, the money paid to the sheriff was uiimI*'

under the execution, and that the rules referred to 'IHtn.

1192) do not apply to or supersede the effect of the earli-r
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"Where on receipt of a fi. fa. the defendant requested the

sheriff not to make a seizure of his household goods, and after-

words paid the money to the plaintiff, the sheriff was held

entitled to his poundage. (^onsoUdaiid Bank v. Bickford, 7

P.R. 172.

The foregoing ease was deeided liy Jlorrison, J., on the

authority of BimcJin v. Bath CoUifnj Co., 3 Ex. D. 174. but

it is difficult to understand how the latter case is any authority

for the judgment in the former. In the English ease the

sheriff's offi(*er went to the debtor's residence with another

man. shewed the debtor the warrant, and told him that in

default of payment the ni.Tn wituld reiiuiin in i)ossessi))n. The

delitur then paid the sum deniiunled which included poundage.

The three Judges all ngreed that, in ordiT to entitle the

sheriff to poundage, there nuist be a seizun', but upon the

above facts (one doubtful) there was a seizure.

The sheriff seized gootls under an I'xemition for $1,100,

and after retaining possession seven days the defendant

settled with the plaintiff by giving him joint notes. The

sheriff demanded $64 poundage. 'I think the execution is

really satisfied within the statute so as to entitle the sheriff

to something f()r poundage. As to the amount, as nothing

important has been done, 1 think $10 in addition to the

ordinary charges will be sufficient." Dalton, M.C., Mcnoberts

V. UnmiUon, 7 P.R. 95.

Under executions for $13,335 the sheriff seized rolling

stock of a railway, when an injunction was issued restraining

the sale. Afterwards the executions were withdrawn. The

local taxing officer allowed the sheriff $367, and on appeal

Cameron, J., refused a revision of the taxation, and thought

under all the circumstances the sheriff had not been too

liberally dealt with. Brockvitle v. Canada Central By., 7 P.R.

372.

l.'nder an execution for $1,400 the sheriff seized, but learn-

ing that the defendants intended to appeal, of his own motion,

and to save expense, withdrew his man from possession. The
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api-eal was dismissed a i t„. jaHtrme settled I.etw. „ ,.

Irom some other cause" in th.. -•,!„ i,„:„ •
.

cover the ease:*.o.,,s.K,::,^^C^T^.^';^;^i>.^:

lender afi. f„. f„r .^79,000 „„. ,,,
property and re„„i„ed in possession about two Iks Tl

JudKment under whieli the fi fa i.,„,.,,
" ' " '

""

tinder an execution for Umm tlw. «l„.,.iff ..;, 1 ,

tive engine and adverti.-d it for If m
" '"'""""

place t.,e execution was stayed tv ^ n,cr^aL' r,;;^^ ""f2«n appeal, the defendants to pay t;^;;:!r rs'^H 'it>-lerli fixed the value of the cnaine „t *)0()(l ..^ u

rmini, \. Albeila I!,,. (•„. (N.W.T.), 17 c.L.T. 41.

J'l.MILlTKR.

SOLICITOR AND CLIENT CO.STS
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fiiniipr ciise. N(i lieflnite rules can he laic: iii'vl v"th n-speet

to the iliffcronee lietween the costs all"«i'<l ip'"i nn jTinoipIc

of taxation and those allowed upon tlie nici- )ii eencral.

however, in taxations as hetween party ami -.a~\ .mly tliose

charjres will he allowed which are sim-rly n -si,r.\ for the

purposes of the prosecution of the litiuunon. c i.t-< ,-,.ntain.Kl

in the tahli's of fees annexed to the L'encri: i-j-r- f.nd n-su-

lations of the Court, while in taxations a» leirv -en solicitor

and client, the party will be allowed as inaJi-? o: tli.' charsrcs

which the party would have been conipelleii ". jmy ii> ..wn

solieitcu-, for costs of suit, as fair justice to r!le i:iir! ]i:irty will

permit." Dan. Chy. Pr. 12:i:i.

•There is a material difference hctw.-ca ijciTmhi Wnween

party and party and that between a solicitor uid hi« client.

.Many char(;es are allowed i i the latter c-aae vl.ieli w.nlld not

be allowed in the former. Before a soiieitMP aicur^ expenses

which would not in the ordinary .•iiiirse. be i^jcwcd on laxa-

tiim between |iarty and party, hs should .snui.m lo his client

that the ]iroposed expenses would not he n; alion.-ii. and

obtain his authority for incurrinK them. L: 1m l»il> !. ex-

plain this the costs may be disallow.-d .in -i.3a,tio'j K-rwc-n

himself and his client, even althouirli he lual TUe client's ex-

press authority for incurring thciii.'' -Vnrh. P'r. Titli.

"The costs in an action as l)etween -iiillieniff and client

include, in my opinion, such costs a» a. imiic.iior can tax

against a resisting client under the aeneral

prosecute or defend the action." Armour. '

Cilij of London Insurance Co., TJ P.R.

409.

"I take it to be the general rule of law. i.-u^ ue importanl

rule, that is to be observed in all i-ases. tliac : i.n unusual cx

pense is about to be incurred in the coiurie li liE action, it i-

tlie duty of a solicitor to inform his client iiul.-r oi ii. and net

to be satisfied simply by taking his autinir-r 1e incur tin

additional expense, but to point out to him -m.: su-,-!i tsjicn-

will, or may, not be allowed on taxation !ierv -.-li party an.l

nainer only te

l± ti 0.1- Journal

,(«-(
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party whatever may he the result nf the triiil." Um™iiavw., «/,/M V, /.„„.,„„„.,.. ,n Q,,a 2,1. This «.„,'p :";ed

15 'q.B.D 420
"'"' "'""''' '' '^""- ^'^' ""'"""'^ '" "'•'"'"•

l.ythe el.ent there ,.s u„ .litferenee between -ecst, as between
s.. leitor ami el.enf „„d "costs between solicitor and client"-
both ,„e„„ costs between party and party, to he taxed as be- '

tween ,, „„,, „|i^.„,^ „,_j j,_^, ^^,^.^^.^^ .^ ^^ .^ ^^^
/

held entitled to tax against the defendant only such costs as a /sohctor can tax against a resisting elient under the general \retainer only to prosecute or defen.I the action: but that the ^
axat.on should he as liberal as possible under the pra.-tice in

.^18',"u"i-k"2]''"'"'''^'
"'""" ' "'"'"" '" ''" T""''^

The words "all costs incidental to the arbitration" wereheld not to extend to costs as between solicit.ir and client
/" /•<• llromon ami Canada Atlaalic Railuau Co. W C LTimes lu4, 13 1>.K. 440,

In the taxation of costs between solicitor and client wherehere ,s no tariff of costs regulating the charges for the
business done, and in the absence of any speciHc contract thegeneral custom and practice of solicitors in such cases is to be
the guide for the compensation allowed, if any such cust.mior practic^ exists; if not, the value of the services rendered
s to be estimated upon a qaautum mendt. In ro. Ukhardmn

•i t-hy. ( h., at p. 149.
'

,n,l"V''l"V'"'"
'''^*'™''''"' i" ™«itl^-J. as between attorneyami dient to various attendances upon his client and form™ which the client would have to pay for, occupyingitornoy s „me, which could not he charged against the

posit
e party. !,„ also with respect to the counsel fee. The

:lJr ?
""

fv,"'"
'" ""' '"'' ^^^'"'='' "'"''I^' '™'>«™

n t> and party. \\ hat is a fair and proper fee commensur-

1 s II
'

"';V7f"?r
"' »•"' "»''<' ""d the trouble the counsel

..s had ,v,th ,t should be allowed." Vamu-on v. VannMl, 1

11
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In Archff v. Severn, 3 C.L. Times 602. ilr. Thorn, taxing

officer, lit'ld that he was not restricted to the allowance of a fee

not exceeding $80 to counsel for executors, in an action in the

Court of Appeal, where the costs were taxed as Itetween

solicitor and client.

"Business may he done between solicitor and client for

which the tariffs make no provision; hut for business which

the tariff does specify it is bindin^f for all purposes, with. I

believe, the single exception of counsel fees, an exception

which was made very early in the history of the Court and

has ever since been recognized." /I'c Oahii s d- Wilson. Solici-

tors, 2 Chy. Ch. 447, per Jlow-t, V.-C; He Tottoi, 8 I'.R. 885.

If charges in a bill are u lusual or exccpticmal the solicitor

has to make out a very clear ease to have them allowed.

If, however, the usual charges are made, l)ut the client

complains of negligence or unskilfulness, not apparent on

the bill, then the onus rests on him to establish the case. In rr

A. B., Solicitor, 8 L.J.N.S. 21.

The Court has a general and discretionarj* power to award

costs as between solicitor and client to a successful party

whenever the justice of the case may so re(piire. Andmrs
V. Barnes, 39 Ch. Div. 133.

In cases where there is somethin<r in the nature of scandal,

such as gross charges of fraud which are not sustained, the

Court will sometimes give the other party <!Osts as between

solicitor and client. Tururr v. Coltins, L.R. 12 Eq. 440.

Where solicitors instituted an action for administration

by writ instead of by notice of motion, in the al)sence of evi-

dence to shew that the client had, with knowledge of tlu'

practice of the Court and the risk she ran. expressly instructed

the solicitors to proceed the way they did, it was held tliey

could not tax against her any more costs than they would be

entitled to had ihey proceeded by notice of motion instead of

by writ '"*' summons.

Robertson, J.:
—"I think it is a wholesome rule to apply.

that solicitors should not be allowed to make litigation un-
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neee.saril.v ,.xp,.„„v.., .ither tn ,h,.ir Wiouts „r to th„». „,„iu„

A pai-ty gave in»tru,.ti„ns to an attorney to c-„„„„e„e.. „„art,o„ tor „,„l„.,ous arrest, witho,., speei,' i„^ „,e ,•,",„
"l-l. the aetn,„ was to „e „n,„„„t. „„,, ,„;, „f,„,,„., , ,

^'
tl... M.per,or Court a„,i n.-overe,! t40 ,la,„„p.s. Tl'.e pre i I

t«.xed he plaintiffs soliei,„r County Court ensts
''hi :,» the att.irney ha,I not infornie,! the plaintitT that

r sk ot ,.eeover,n« a vnliet uhieh vvouhl v entitle hi.,, totoumy Court eosts. the attorney ,.„,„,, ,„„, ;.„J\Zulen
,

i,e,„-,.,.n atto.'ney ami eli,.nt .sts on the C,,,,,,,;
("urtseal,.. .sv„„/„„ v. M,-I,„„„„,i,, ,„ r.(>Cl' 104

Where eosts as hetween solieitor „n,l ,.|i,.nt wre to he pai.l
y .he pa.ntiff ,., „„. ,Ieten,ian,. an,l it appeare,, that

'I-len.l„„
» so ,e,tor ha,l at the re.piest of his elient. ,„ in."od t„.H, an,i on ..easonahle .roun.is. travllo,! fn, , S „to^TWon.0 ,0 atten,! the ..xan.ination of the plaintitT rJZ

ll'hl, l-r,M,.ifoot. V.-C, on appeal tro,n the .Master that

Ho.jO traveling e.xpense.s. (l„u,ih v. I'ark. 8 P R 4<)-'

Where the eireu„,stan,.es of the ease were somewhat exeentu.nal, and the elient nn.lerstoo.l that the pavn.ent o h „ ^»as volnntary, and that they eould no, he n.n.vered la f ,

,

.. opposite party, a solieitor was held entitled ,o rettin ^

u, lent rT'T^" "" "«•""""' "^'"- ""- -"-'-

The mere non-eon,n,uuieation by a solieitor to his"•"""""-
-"settlement do,

I'lii'nt

the otter were unnet
he disallowed under

rasary, and that th

prove that proeeedinKs aft,'

le costs of them shoulil
Con. Rule ll'fi. unless it is shlewn that
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the iiffcr WHS an lulvantHtiPi"'" "i''. ""' ai'i'i'l'taiU'i' i>f which

the solicitor oiiglit to liavc ailviscil. iiiiil it i-an he fairly in-

terred that he rcfraineil from (•oniiiinnicatint.' it and advising

its acceptance merely for the purpose of puttinu costs into his

own pocket, and without rcganl to the interests of his client.

He O'Domilioc. a Siilkildi; 12 I'.K. til2, 24 CI,. Journal ottt.

Where the costs of any pleadings are disallowed heeause

the pleadings arc not as concise as tiiey should he, or heeause

they state matters of argument or cviilence, the solicitor

cannot claim these co.sts 'rom his client. If he docs it is open

to the client to complain to the Court. Kuiiwlij v. Lawlor,

U Or. 22!).

Solicitor and client costs cannot he recovered as damages.

Jcssel, .M.K. :—"1 am of opinion that it is not according

to law to give a i>nrty hy way of dumnnes tlie costs as

hetween solicitor and client of the litijiation in v.hidi the

damases are recovered.
'

'

Hrett, L..I.
:—"The damages in an action of tort must have

heen incurred when the ac-tion is brought cseept in some cases

where they include everything up to tlic time of trial, and

they cannot inehlde any expenses incurri-il in the action itself.

The law considers Hie I'Xtra costs which are disallowed on taxa-

tion hetween |)arty and i)arty as a luxury for which the other

party ought in no case to he liahle. anil they I'annot lie allowed

hy way of damages. Coclbilni v. Ediranl.i. 18 Ch. Uiv. 44(1.

Where the directors i>f a company had power to appoint

officers and agents and dismi.ss them at pleasure—

//(/(/. that the ap]>ointment of a solicitor need not be under

the cftrporate seal.

Where a solicitor had instructions to dcfenil a suit, which

was discontinued and a new one for the same cause of action

commenced

—

Ilfkl, that Hie original retainer to defend continued in

the new suit. ('hr!i v. i'ltion fire Iiisunince ('",—Vaston'f

Casr, 10 I'.K. 31)!).

In a creditor's action to set aside a conveyance or mort-
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WK(' .H |-n,u,lul™t ,„• |„vlVr™ti.il tlH. ,,l„intifr h„, „ H.,!,,
to objevt to tl„. otf^T .n.,li.„rs ,.o,„i„^, in to »h„n. i„ tl„. fund
realiz,.,! I,v the ,„.tinn until they hnv,. ,.ontrii,ut,.,- to tl„. ,„l,li.
tumal wmts ns hi'tnwn soli,.itiir iiml client

Tl,e ju.lfc-rm.nt Ht tli. tri„l ,l,.,.i„,,-,l tlu.t tl„. n-ortt',,.',. «„,
traiululent and void as against fli,. plaintiff an,l su,'!, othor
or..,l,tors of tl„. defendant C.x. -as n.ay eontfihut,. ,„ the
expenses of the suit." and diree.ed that the plaintilf should
IK' paul his parly and party eosts hy the defen,h,nt MeCall
and Ins additional eosts, as hetw.rn solieitor and elient/out
'" "" *'""' ' '""'' ''" tl'o ere,lit„rs l,y setting' aside the
iiiortKaR,.. I-he defendants appeale.l to the Ca.rt ..f Appeal
.md the S,^,reu,e Court of Canadr. and the .judstn.ent at the
Ir.al »a» aftnned, hut the additional eosts as hetweon solieitor
and client were not given l,y the Court of Appeal or the
.Su|>renie Court.

On a motion hy the plaintilT for a direction to the tn.xinK
"Itieer to tax these coats incurred by hiu. in the Court .)f
ApiM-al and Supreme Court, H<,yd. C, hehl that the , n-
tiff s exiienscs in saving the fund are not limite.l to luirty
and party eo.sts Imt extend to those incurred as lictween
soli,, tor and client to the end of the proceedings in the
appeal to the Supreme Conrt. The Knglish cases are referred
to in the judftment. Maalm.,1,1 v. McVnIh 7 C.L. Times R.'i.

Where a first mortpaftee excrci.sed the power of sale in his
iMortsraKc and sold thereunder. an,l a .second mortsaftcc ap-
I'lUHl tor an ordi-r to tax the costs of the .solicitor for the
lirst mortKagee, the order directed the taxation to lic as
lietwccn solicitor and .•li..nt. lie Cnai- .( .)/„,>. 8 1>.R. .'iti; and
see Itc Mttcdonattl. Maiilonahl A- Marsh. 8 I'.R. 88.

Where a siiccial privilege as to eosts is conferred by statute
npon certain litigants the general jurisdiction of tlic C.urt
or Judge over costs docs not extend to ileprive them of such
imvilege, and the Ju.lieatiire Act and the rules have not
altered the law in this respect.

I'nder section 22 of the Act to protect .iustiees of the peace
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and otluTH fnim vexatious a.'tions (R.S.O. ISO", eh. 88). the

sueeewiful pnrty in eertaiii aetionn •shall he entitled to his

costs to he taxed as hetween solieitor and client." In these

actions the successful party has an ahsolute right to these

costs. Arscull V. Lillci). U A.R. 282: /afl King v. Anhihnlil.

10 O.W.U. !)i)7.

Kor the puriioses of ta.xation under the Solicitors Act "dl.s-

hursi'nients" means actual payments hcfori' the delivery of the

bill, and any sums claimed in the hill as dishursenients and

not'paiil hefore delivery nnist he disalloweil. Kaihl v. (Iriffn,

Ofl08),2K.H. 510.

It has 1 11 well estahlished that, when a solicitor sends in

his bill, he sives the client to whom he sends it the right to

have that hill taxed. That rule was laid down to prevc'Ut any

attempt heing made hy solicitors to impose on clients, who did

not know what the proper charges were, by sending in a hill

which woulil not stand taxation, and then, when taxation was

insisted on or threatened, sending in another hill which they

knew would stand taxation. In re Tliompsuii. :iO Ch. Div.

441; .S'niW v. (iriiiH (10081, 2 K.n. .JIO.

The Court will, however, in a proper ease, allow the solici-

tor to amend a hill already delivered. I!r Solicitor, l:! O.W.R.

57; He Solicitor. l:i O.W.R. 27:i.

In iiaWiciH v. Qiiiiiii. IB P.R. 248. the Court refused a

solicitor the costs of proceedings in an action that proveil

useless. But the decision of the taxing officer allowing a

solicitor the costs of an unsuccessful interlocutory applieatimi.

undertaken in the exercise ot an honest and fair discretiim.

should not he interfered with. Smith v. Uancond. 17 P.R. .311.

On solicitor and client taxations the local taxing officers

have power to tax increa.sed counsel fees without a fiat. Hf

Macaiilay, 17 P.R. 4G1.

Where a solieitor retains counsel against the wish ot his

client he cannot tax the costs of such counsel against the

client. /« re //amsoii (1908). 1 Ch. 282.

Where a solicitor is retained to collect money he is entitled
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to .nm«t tlint th. oli,,,i„. lor the amount .shnll l„. imvahic to
himwl t an.l not t,. tl„.

, lient. Where the .lefenHant
'»

'», itor
sent the plamtiff's it„r a eheque for the amount of the
judgn.ent. pajahle .o the , r,ler of the plaintiff, an.l the plain-
t.ff a aolieitor refu»e,l to acvept it. the Court refuel to set
aside the ivrit of

fi. /,,. Kimwila,, v. faquiir. 11 C.L. Times

SOLICITOR srixo OR DKFEMDING I.\ PKRSON.
Where a person, n,.t a solicitor, appears in |,erson and

enrru's on Ins own a.'tion he is only entitled to .li,l,urs,.„,ent8
So an attorney suint- as nn unprivileged peraon would

"PPear not entitle.l to ehari-,. fees. /I,„nl,h„ v, f /,,»/,
Taylor MK).

Attorneys suing in [.erson were held entitled to ta.x the
usual fees, with the e.>(,.eption of inslruetions, instru.'tions
lor hrief and preparing brief. .\ml where the attorm.y also
aets as eounsel he cannot tax I'ounsel fee. Smill, ,(• C/v»./, v
Oraliam. 2 I'.C.Q.H. 2fi8.

The plaintiff, a solieitor. obtained a verdiet for .laniases
and eosts ,n an aetion of libel, in whieh, alth..uKh an.ither
soheitor appeared a.s u.ung f„r him in all the pleadings and
proeeedmBs in the suit, i,e actually .li.l the work and carried
oil the suit himself.

llfld. on appeal from the taxing officer, that full fees and
dishursements except "instnietions" had been properly
allowed him. and that his acting as agent for the solicitor
whose name appeared in the proceedings as In, .solicitor did
not affect his right. King v. Moyer, 9 P R .",14

In italo„ey. Dan.s. 10 C.L. Times IS, it was held that
instructions for brief could not be allowed where the plain-

tiff, a solicitor of the Court, was acting on his own behalf.
the defendant was himself a solieitor, but retained another

solicitor to conduct his defence, and was awarded eosts against
the plaintiff.

Seld, that the defendant was entitled as against the plain-
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(I,ii-I.r V. Cnltlhti,!,,
tiff to the uiiual I'lwts nf n ilefpndant.

9 C.L. Tinim :il;t, 2.') (Mi. Joiirnnl. :W0.

This oaw lilies imt iiiipear t" In' r.'|iin-ti'il any nion' fully

than n« alidvc, unci tluTv is initliinit t.i ('"iiliiin what i« meant

by "tlie u«iml eiwtn iif a defenilant."

Where a wilieitor i« a tnmtei', and lie Hiies in perwin. either

alone or on behalf of hinwlf an.l his eo-truste.'s. bis riijht

to profit costs is not always cdear.

A solicitor trustee is not nlloweil. as atiaiust bis crshiia

qui Inisl. any costs other than those out of po.'ket in respect

of any professional services rcndcreil by biio. either in the

administration of the trust estate out of Court, or in eon-

ducting a suit by himself, or his own defence to a suit rcRard-

ing the trust estiit.'. -Mor. & W\irt. Mti.

The rub applies as well to a -onstruetive as an express

trustee. Th i "le also a|)plies where thc> trusti'c is n member of

a firm by wnom the business is done. i'liJUiix v. Cui-iii. 2 \\m\

.

128.

But it is said that u trustee solicitor may employ bis part-

ner, who will be i-ntitled to full costs, proviiled the trustee

does not pnrtieipate in the profits. Cliuk v. Cili-hiii. M) I...I.

Ch. 63!), 7 Jur. X.S. 441. rSpragKc, ('.. refuseil to follow the

decision in Clack v. Carloii. See Mcighcii v. Biiill. 24 lir. oOH.

The Chancellor's .judgnu'nt in the last ease was revi'rsc'd

(2.') Or. 604) but no reference was made to Cliirk v. Carhn..

The rule depriving a trustee who acts as his own solicitor

of profit costs, only applies between the trusti'c and bis

cestui q t trust, where the costs are payable out of the trust

funds, not where they are payable by an adverse party.

Colonial Trust Co. v. Camerou. 24 Or. 548; Ueighen v. Butll.

supra. Jlor. & Wurt. 390.

It was held that a solicitor mortgagee defending his title

to the mortgaged property will be entitled as against the

mortgagor and subsequent incumbrancers to costs out uf

pocket only, if he acts tor himself. Sc(ffl(fr v. Cottam. 3 .lur.

N.S. 630. See 24 Or., p. 5.">2. as to this.
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Th.. n.„«,n, r.,r ,l,.,,nvi,.K a »,li,-ilMr tru.l ( pr,,,), „„„
7"",' " ''"'"•i"' »""l'l ""I «•'•" to „p,,ly wl„.r,. 1„. i, „
.l.;fen.l.,nt. M,i,,l„„ v. Il,„ll. 2.". Or.. „t p. mi-. (Mario v
niii)in*<T. l;i Or. UH.

And w,. Bhkihij v. liigram. S C.h. Times Hit
A t..Ht«trix ,,pp„i„t,.,l „ .„|i,.i,„r ,„„, „,• „,„ ,., ,„^, „„,,

"'"•'"""' '"•• "•'" '""I ' l">v.l lh«t „n.v tru,l,.„ „l,„ Hl,o,.l.l
'"' " ""."""'• »'"'"''' '" """t to ..lmr«.. for all h„,,in,.«» ,l„„e

b the tru.,,,,.,. Tl„. soli,.i,„r „„,„,.,. „,., „„„ ,„ „,„ ,„IJ
witnt'pwes. ^

„,
''/''';, f'>ll""i>i« tl, ,.i,,i„„ „,• ,.|,i„v. .1, ,„ ,, «„,„,,

31 f h. I ,v. H,i.-.. ,|„„ , ,|i,.i„„ ,„„„„. „.„, „,,, ^,^,.,1^,1 ^^^
""•* ''"'" '" ''" iMi-in.'ss <|o„.' I.y hi,,, lor ll„. ,.,|„|,. |„.

.au,,. h„ riKht ,-o„l,l nnl.v a,.i„. ,„„1,.,. ,1,„ „.ill „„,| |,v ,|,„

I
"

"
f
'''"••;""

'
•

' n.«<>. ,.i,. i.)i). ,7 ,, „,i, ,, „•, „.„,
muilhhitnl ns l„.,n« „ ^.ii't in a Hitn,.»,. /„ ,-,. ,'„nl.,j. 4(1 Ch.

SI'KCIAL JCRV.

,

'''" ''* "'' " ^l"'''ii'' .i"0- are paiH. in th.^ flrst instan.v.
hv the party siiini; o,it the writ of cram /«,;„, ;„,„/,„,,
R.S.O. 18117. ,.h. 111. .„.,.. 121.

./"'"„,,,.

The party siiinir o,it the r,a/,r f„,ia» cinnot tax the eostn
nt the »per„i| ju,-y iin|,.s, ti„. „.i„l J,„|g„ ,.,,rtifi,.s i„ „,„.„
Jourt ,mme,liat..|y alter the verdiet, or aftervvanl., in C'ha,,,.
hers, that the iwlse was a proper one to he tri|.,l l,v „ s,,,,,.;,,!

jury. R.S.O. IrtlT. eh. ill. .<ee. 121).

Where a speeial jiirj- is .sumnioneil. hut the eaii.se is not
lieunl, IS proviih-il foi' hy section l:!0.

The clerk of the peaee is not entitle,! to unv fe,. fro,,, the
lairties to a eaii.se for striking „ speeial jury. IIo„kv,- v
(lunirtl. 111 r.C.Q.B. l.Hil.

The costs of a speeial jury are not costs of the ,lay hut
part ot' the general cost, of the cause. Whi!ehr,„l v. Hrown,
& U.S. 34o.
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In Faniukar v. llob,rl>o». HI 1>.R. !"•«. Mr- •'»«''•"• """•

certiflwl for Ihf pn.t« «t » "l>«<'i"l j"ry i" »» »''''"" "' '''"'

On r>»gn \M. l«r.. thp rule ai to curti. of a upwial jury, ami

the rcaaon. for alluwinff them in that co«», are fully «tat.'.l.

Where a caic turned on a <iue«lion of law, anil there «a»

no faet in diapute between the partien, the .lu.lne refuwcl to

ceHify for a arecial jury. 'IVmi/ii v. arteniioml, 2 ('. & V-

483.

Where the trial Jud(je eirtiHes that the .nue »«» a pr.iper

one for ii upecinl jur>-, the taxinu offlier niu.t allow the full

eoatH of the jury where the venli.t in found in favour of the

party by whom the jury wn» nuinmoni'd. IliiMilriek v. Clark,

12 Price l.')4.

STKNOURAI'IIKR'H FE?:S.

Co,,. It„l, /iVO.-Rule 114;l i» nponlnl ,.nd tlie r..llowiu((

substitllti'd therefor;—

lU*)> In eadeM not iithenviHe providi'' !"r, the taxillK

olHver nmv allow ii reax..nnl.le sum for the expi'Use ..f a sliurt.

hand writer, on the eertitieat.' of the .ludne h.-r„re whoio the

examination of any witnes. or witnesses in any sueli eaiisi',

matter or other proeeedinn talies place; an.l also i.n the ccrti-

Hcate of th. Loch! Mast.T in relennccs before him wh.'n the

parties agree to the employment of a shorthand writer.

See this rule referred to in Muijihij v. Cir;/, 8 O.W.R. <)H.

Copies of shorthand notes of evideni'cs taken on n refer-

ence may be allowed for in a proper ease. See Vlimhrltill,

V. I'arsma, 1;') O.L.R. HUT, a„>r under CoeiKs.

But the copies of each day's evi.lenec. made for use of

counsel, will not be allowed in the absence of an order or

agreement Iwtween the parties. Wflh v. Miteham, i Ejtch. I).

1.

STOP-ORDER.

Persons having claims on funds in Court are not entitled.

under all circumstances, to the costs of obtaining a stop-order.

Grimsby v. Webster, 8 W.R. '25.



An in,.„.„l,r,„ r p,.titi„„i„« f„, „ «,„,,.„,,|„, ,,|,„,. „„,.,.
tllJit II Until ..» I. I I ' ''''' 'I'UKW

.-. = i;;:~rr,r:n:r,::,;',;
l"T"..n „l,t„iniMK n »t..(,-„r,l,.r ..,„v |„. ,„,|,.,v,| f„ „„„""•' ••'"'"

•"r""
'l"-!.*- .„ „„,v ,„.r»; „,.n. , ?^"7'"»-lM r,l..,. r,.,„„.. r,:,,.,,,,,,,^.,.

'"'""

'lH'ii|,,,l„.„nt „,„v r,|,,r,,| t„ ,„„ ||„. . „,, ,-
,

-"-<y ""-"'"I. «-.'. < V. ;;;l' „ i:!:.:'!;;r^^

^''^

niiMii's niiiy l.r II,. Ill, I,,, I i„

sul.|..i'mi vliiill i„ ,,

,1

•"' '^•""'1 Miil.iishiil lu

NIHI'lKXA
''"" '•'"'' '•*".- Any iiiiiiilic.r

"11'- ^iili|»|.nii, in,| nil iimn. iliiin .:

"nt„.N„tiiin„r,,i„„, „„|,,^^,, ^„l,.^
Ilii- siitisfiii-liim III' till' Iixini7 ,.|K t

"
: ;;.ir:r r'":'

: "" -''•'""^n^.i:'

"'"1 ""t It "n, h,«|,n„-|i,i., ,irii.rl,„vi„m,».,|„

,:"'
""-''f''

"„,.„.. in ,,11. s,i„i,.i.,iJ,;'""'" *i"i|"i'ii" a Hitncss fur 11 siiliv ,.,i,(
'-(' that hi. i, sin«„,,„. in „,„, „„, , ,

"
o ' ;':"""'"-

-v.irn „, any sittings nf „,e („„„. ,„ ,„ „, ; ', ' -

II i» iinipiT. nnil I think nivp*«nrv .
'

tn «it„(»,os „ ,„ ,xa,nin,.il „p„n „ s„i,„.,|,„.„, ,,„ . ,

Mine, in tnat case the witness im.v- i> . ^..,i . .

•I- «r,t «ittin«, and .„<, iU^X^V^IZ
"""' "'"""

>li-,l , .la
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tain or that he will be notified of the day upon whieh he will

be needed. 1 am not deciding that such a subpcena and notice

would be effective, but simply that it would not be improper.

But after the first day of the sittings it would be irregular to

alter the date of the subpcena, and a witness served with a

subpa.na on its face tor a day then past could not be eon.-

pelled to obey the subpoena. " Riddell, J., I'lcderhUh v.

Parsom (1907), 1'. O.L.R. 397.

In an arbitration under the Railway Act there was no

power to compel the attendance of witnesses. Subp<pnas,

however, were issuc.l, and the parties attended upon them

and were examined.

Ilihl. there was no power to tax the subpienas as such, bii

as they operated a» noti.'es. the proper costs of notices should

be allowed, and also the costs of the attendance »1 the wit-

nesses. lie Mcllae ami The Onlario and (fnrbrc hmlwau < ....

12 P.R. 282; affirmed, p. 327.

On a party and party taxation costs will not be a lowed

for service of a suhpicna unless such service is made by the

sheriff, early v. Lmuhn. 13 P.R. 28.->.

A subp,ena is a "writ" within the meaning of R» i' »•'•

and only four copies can be taxed. Spark, v. rud,j. 1.. 1
.R. 1-

Other ...cans having been provided by statute tor priivms;

doeun.ents at the trial of actions, the costs of obta.n.ng on e,-s

for subpcenas to public officers to produce documeiits. and ol

procuring the attendance of such officrs, should not b.'

allowed except where it is clearly shewn that the doeumcn s

eould not be proved in any other way. Hope v. Traders Ba„l..

Where subpienas ducex tecum have been directed by coun-

sel and are necessary t., enforce the production of doc..imM.ts.

they should be allowed on taxati.m. Jcsmp v. Cmack, 2,. L.li.

Ir 244

Two subpa^nas for one witness were allowed, where tli..

time for service was short and it was not known in which ..1

two places the witness eould be found. Craig v. .Nc.r 0.rl, n

Banch Co., 15 C.L.T. 322.
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A suhpu.na was i.^su.d I,,- cie plaintiff C.r ,he purpose of

aby it'ifl:rf "r""
"-^

"
'"/"'^^^ ""''• ••"" "^ -'- --

'

ailoHed. /l/i.vo« v. Chrixlif, i:, c.L.T. :I24

TAXATION OF (CSTS.

of any taxatu.n, hav power ,„ „d,„ini„er oa.l ai f k

person wl.ose attendan,.. he ,..,„si.ier, nnneeessarv n Li,,!

These rules are suhstant y the same as th,. |.-„.,li i".:-; and under these it was hehl there is 1, „! , '^:'^
shorthaml notes of evidenee hefore the taxin„ "I""".'

""
the consent of the parties. ;.. .n.^^^Z^iH^^e V^'Z.

RE^"""'"'"""
'' ''"'"" ">' ^^"""- 1^ P-K- '2>'. "n^ier

Where solicitor and elient eontradiet one another in atlidav,ts t e t„x,n, oflieer si d allow oral evidenee ,. „ nunder Con. Rule 8(i. /,<, Eram, -.V, WR 54(i

jr.::."""
"•'"" '"~ "«»?i°"

And a bargain l>etw

liour would not be bind;

een a solieitor and his elieot for .$2 ,

2 Chy. Ch. 447. But see G
ng. lie (lfd,le., ,f- WilsoH. Soli

tugh V Pa/*. 8 P.R, 492
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On a party and party taxation two dear iu^i. n.-nw of

appeal from the taxation is sufficient. Mc<-M:m ^ VcrM^m.

11 P.R. 179. "Where the bill is taxetl by a L.i«:n. Master at

the instance of the solicitor, and the mrt]tic>in. » «iunalent

to a certificate, the appeal requires the «mie nic,,-, a* ..n an

appeal from a Master's report. Eichwif *™t v y.wdl.

19 C.L.J. 253.
,. V ,j >. .

In McCallum v. McCallum, supra, the Chiuu^-^ilinr held that

an informal certificate of the result of the ta^-.ni, ai ih.- end

of the bill by the local taxing officer, whern sik ii:E bad been

duly filed and execution issued thereon, v:u^ «iiffiiH-nt on

which to base an appeal; but in a later .-a* ii.- -.in. b-arned

Judge distinguished McCallum v. .l/,r„/;«m. ia.(i n-!us«l to

consider such a certificate where it wa» n,.r Sb-i: m il., pr,iper

office. Gall v. Collim, 12 I'.R. -H:i.

As a foundation for an appeal ()bje,-ti,ia!t niiw- '- filed with

the taxing officer, and tliese objeetioas mii.«: '- .Vr,-.-1e,i to

specific items; if a gi'ueral objection is n'liea in; r. must 1«?

expressly stated to be directed to each -.uul ihit? neni ..f the

bill. A general objection that the bill * -Siirrbrsanl is not

sufficient.

On an appeal from taxation by a li»-al rjj:iiu;. ,.ffi,-er the

Judge li(.aring the appeal has no right to n^D-ir t1« i.il! to one

of the taxing officers at Toronto for revwiun ic ~.Ti^tinn. He

may ask the opibion of the taxing officer ac Tonme on any

question arising, but he must himself OeeMU! Thi i.,.mts in-

volved. The practice adopted in Qvay v. q<ua! 11 P.R. i'S,

to the contrary, would not now he follow!.!. • n«,vh,n v.

Baker (1905), 9 O.L.R. 291.

A taxing officer's certificate may. in a gcmf- east, be set

aside in order to allow objections to lie ^:ai-~iec in. and the

certificate resigned at a later date; and thm vie- ordered in a

ease where the solicitor for the party obje-.r-mr had himseli

taken out the certificate, intending to appeal rrinn -.-^ hut not

remembering that it was necessary to carrj it objections in

writing, and had promptly applied for w!i« J.V*tiwo« v.

England a906), 11 O.L.R. 385.
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onwirn"'' !?!r
""""'"" ^^ ''"="' '>«'=''" '»"»' 1'^ brought

l»l ,? .u '.^'
'

''"' ""' '""« f" appealing may be en-

cJfi'" f""l i"'
"PP^''-^ begins to run from the date of thecert.floate of taxation, not from the date of each ruling in t etaxation. Ite O'Donohue. 12 P.R 612

No appeal liea from the taxation of a mortgagee's costs of

ch. 121 sec. 30, the taxing officers there named being person,destgmta. He Vanhiven a«d Walker. 19 P.R. 216

TELKGRAMS.
Where a telegram was sent, by the direction of the Judge

t^z::':^'' -' *"' '--'' °^ "» ^"''— -^^^^^

Held, Wilson, C.J., the charges for the telegram were tax-able between party and party. Alexander v. moot TrlTes
of Gloucester, 11 P.R. 157.

rusiea

Where injunctions are obtained in cases where the matter

defeated ,t the party were bound to wait until the order could

or rioirt "T"' 'I:

'^""'" '" ""^«"'»" '-e defendantor hs solicitor, that the injunction has been granted and

frelUt"™^ " " '" ^™'' '-- "-^ ™- «' ''tat

TRANSLATIONS.
The costs of procuring translations of documents in aforeign language for the use of the Court in theTonduot „?I'tigation are taxable between party and party
In an administration action documents in the French Ianguage were brought into the Master's office, and ZhJZnecessary to have translations of them. The taxing offi ^r diallowed the costs of making these translations because the
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work was done by clurks in the offli-e of the plaintiff's solici*-,

who were not professional translators, and because it had

not been the practice to tax allowances tor such work (see

Eltitigtun V. Vtark, 38 Ch. Div. ;)32). Held, that the taxing

officer was wronu. and that he shoidd make such allowances

for the translations as were reasonable. /" it Baivcx (1901),

2 Ch. 251.

The expenses of a witness at the trial to translate and

explain ancient records of a public nature, and to watch and

explain the records produced by the opposite party, were

allowed on taxation between party and party. Bastard v.

Smith, 10 A. & E. 213, M R. R. 387.

TENDER.

Von. Hate 1153.—Where a petition or a notice of motion is

served, and notice is given to the party served that in case of

his appearance in Court his costs will be objected to, accom-

panied by a tender of if.') for costs, the person making the pay-

ment shall be allowed the same in his costs, provided the ser-

vice was proper, but not otherwise; but this rule is without

prejudice to the rights of either party to costs, or to object

to costs where no such tender is made, or where the Court or

Judge considers the party entitled, notwithstanding such

notice or tender, to appear in Court. Con. Rule 1193.

Practically the same as the English rule. In re Sutton,

21 Ch. Div. 8.», trustees who bad been tendered and accepted

the 42 shillings payable under the English rule, were refused

further costs of appearing on a petition.

Where a receiver of mortgaged lands was served with a

petition, but was not tendered his costs under the above rule,

he was allowed his taxed costs. Gardner v. Burgess, 13 P.R.

2.50.

Where a defendant pleads tender for a sum before action

and pays that sum into Court in full satisfaction of the plain-

tiff's claim, and the plaintiff accepts the sum paid in. he is not

entitled to arv costs of the action. But if the defendant pays
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money into Court as an offer to hiiy peace, and pleads a deaial
of liability in case the plaintiff does not choose to accept the
offer, then in case the plp-atiff takes out the money in satis-
faction of his claim, lie i.i entitled to tax his costs of the
aetjon. Griffllhs v. Wiool Board of YshaJijfodwg. 24 Q.B.D.

If the amount paid into Court and accepted by the plain-
tiff is an amount that miuht have been recovered in the
County Court his costs will he taxed on the County Court
scale, in a ease when, the defendant admits liabilitv

"

Chick
V, Tormto, 12 P.H. 58.

Where the defendant pleaded that after action brought
the plaintiff agreed to accept a certain sum for debt and costs
and brought that sum into Court, and the plaintiff served
notice accepting the sum "in .satisfaction of the plaintiff's
clam, m respect of which it was paid in," luld, that the plain-
tiff was not entitled to any further costs. Ouodbodu v Galla-
lirr, IB Ij.R. ir. 336.

In an action against a bank tc recover iiionev paid into the
savings department, the defendants paid into Court the
amount le.ss 22 cents. //,/,/, ,h„t the plaintiff was entitled to
his costs of the action. Ilrndtrson v. BauU of U„millo,,. 25
O.R. B41. And see Tobiii v. McOilHs, 12 P.R. tiO.

TERM FEKS.
Item 113 of tariff A provides that "no two fees to be

allowed to either party when such proceedings are taken or
had, between the first day of any sittings of the Courts (as
formerly fixed by Rule 216 of the Con. Rules of 1888 or as
fixed by R..S.O. 1887, eh, 47, sec. 12, as the case may be'), and
the first day of the following sittings .so fixed."

By Rule 216 of the Rules of 1888, the .sittinas of the Divi-
sional Court were three in every year, viz.: .Michaelmas,
beginning on the third Monday in November, and ending on
the Saturday of the .second week thereafter; Hilary begin-
ning on the first Monday in February, an,l ending on the
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Saturday of the following week; and Easter, beginning on the

third Jlonday in May and ending on the Saturday of the

second week thereafter. These dates are still applicable in

fixing fees in actions in the High Court of Justice.

R.S.O. 1887, ch. 47, referred to in tlic tariff, is the former

County Courts Act, and section 12 thereof provides for four

quarterly sittings in lieu of terms, commencing on the second

Monday in January and the first Monday in April, July and

October, and ending on the Saturday of the same week. In

the County of York the sittings were the second Monday iu

January, June and October, and the first .Monday in April.

These dates will fix the limit of fees in County Court actions.

No fee is taxable on proceedings after judgment. Wilt v.

Lai, 1 Ch. E. 216.

TRAVELLING EXPENSES.

A solicitor has no right to make journeys, either in Eng-

land or elsewhere, at the expense of his client, without specific

instructions; and, except under very special circumstances,

the costs of such journeys will not be allowed. Jlor. & Wurt.

502, and cases there cited.

In re Snell, a solicitor had a retainer to act generally for

a company, and also a special retainer to conduct a chancery

suit on their behalf. Being employed by another client to go

to America, he collected information on behalf of the company

in furtherance of their suit, but without special instructions.

On his return to England he reported to tlie company what

he had done, and they made use of the information he hud

obtained. He also took three journeys to Paris to conduct

negotiations for a compromise of the suit, without instructions

from the con'pany, but with the knowledge of some of the

directors. The Court of Appeal held that, under the special

circumstances of the case, he was entitled to charge the com-

pany for his professional services in America, and also for his

professional services and expenses on his journeys to Paris

Be Snell, 5 Ch. Div. 815, 25 W.R. 736.
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A solicitor for „ „,mpa„y „„, i,„|d entitled to ehar.ro suohcompany tor speeial worl< and journeys ..n,lert«Vn It^ .,

UarKc v. t,„„„ f,,, ,,„„,„„„, ,,„^ ,,_^,^^^,^ ^,^^^ ^^^

^«-.

As to a solicitor alten.linK on a client in the countrvw er^^c™.pondencc «o,.,„ have answered the s„ p Z'see A. M„rt,m,r. Ir. R. 4 K,,. flfi, ]« w.R. :t(i7

..."•C.r,T7;- " - •" »"" i. .V,.,.

days twne and travollin. expense. «„,„„ v X'l « V.R

ano:::rora':c':rmrr *';''""' "''^^^'^
'"

•'"

;:*:^:.7,.?rr;;;:s. ,:-" "'• "«»''-

''•rher, IJ. & U. 46O; ,i,,^p ^ Lord 0^f„,;l. 1 My. & K.S64
; /» re Mou at, 17 P.R. 180.
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Ill Hrll V. AH. ill. L.K. :i CP. -lai, mi n pnrt.v Hnil party

taxntion, Biivill, t'..I.. siiiil ; "CiiseH iiiii.v Briw in wliii'h it is

lu'c'sHiiry that tin' atturncy wliii lia» lia.l the nmiliict of thiM-ase

I'rcuii till' edmiiionci'ini'nt ami i» ai-cpiainteil with all thi' facta,

slioiild 111. priwnt at tin- trial, ami I thinlt tlii' proscnt wna

such a i-nsc"; and the travellinjt I'xpcnsi'" "" liif attorney

wcrt' allnwi i.

This casf was nppnived of and fiillciwi'd in Tin Solo

I l«i;! 1, 1'. ":), when, the JudKi' saiil ;

' In thi' vimdiirt in t'nurt

iif a diffii-ult collision case, it is, according to my experience

at the Bar, most important that the solicitor who is respon-

sihle for the case, and the preparation of the evidence, should

he present, and that counsel should have his assistance."

1,1 n Dixon I ISDH), 2 Ch. -14:!. the Court of .\ppeal allowed

the travelling expenses of a country solicitor atten.linR the

hearing in London where the case was disposed of on affidavit

evidence, hut the Court was careful to point out that such

expenses will he allowed only in very exceptional c'aws.

The rulings in the last three cases do not appear to have

turned upon any special rule or item of the tariff, and there

seems no reason why they are not applicable to the practice

in Ontario. At the same time no such allowances appear ti>

have been taxeil on party and party taxations in this province.

An arbitrator made charges for his travelling expenses nn,l

loss of time in travelling, in addition to his per diem allow-

ance, and the taxing officer disallowed them, ami on appeal Ins

decision was affirmed by Gait, J. Ite Ilillijard and The Uoijal

hmininec Co., 12 P.R. 28.'>.

TRIAL.

A party is not in any ease entitled to the costs of pre-

paring for' trial, such as preparing i)rief» and documents and

advising on evidence, until after notice of trial is given. Fik

man v. Spi-liighmi,. 14 C.B.N.S. 197; CooiKr v, Bol,.^, o II. &

N. 188.

See "WlTSESSES AND \VlTNE.«S FeES,
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«u«.ee,l., „, „,.. ,.„.on,, ,n -Tli ,

"1'' "'" "'"'"''"

..v.™,^,n;r ,:::'zir:;;;;;';r "ir
-'"

til.- m-nt is th,. remilt
7'"™""'" '""»»• the ov.nt. „n,l

"•«s it an al,.,rtive is,s, e if „
'"'^^''."•'."'"J' "l'Pli''«tin.,. nor

;.i«in.i.. ^r^in;;,^: -'--„;- '^™- -^ -^
th, whole case." /',VW v V/wv ,

"' "'" "'""" "'

t-NNECESSARY OR VEXATIOI'S COSTS

"( iinnwessary length, to be disalloHe,! ,/ .

-3offleerto,oo.in.otherr;o:i:z;:r:j;:

i^:::::;^rSar:::L::r':::r;;:r;"'--^'"—«ry .en«.h. ,„ sueh ea. the pa^:::;::: :r„:: : 2;
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alloweil Hhull pny the pobIh iH>pa«ii>nfil to the other parties liy

such unneoeHWiry priHii'ilinR, matter i>r lunirth; and in any

eaw where sueli i|iie«tii)n haH uiit l»'en raiwil hclcire anil ilealt

with hy the Court or JudKe, tlie taxinu offieer may hmk into

the name (and, a« to affldavitii and evidenee, althouuli tlie winie

may lie entered a« ri'ail in any judRinent or order> for the pur-

pose afore»:iid. and thi'reupon tlie nanii nseiiueuee shall en-

sue as if lie had Is'en speeialiy direeted to do so. Con. Rule

1195.

Con. Itiilr //r.;.—Where eosts to lie paid or home hy

another party, no eosts are to lie allotted whieh do not appear

to the taxinij ofiieer to have lieen neeessary or proper for the

attainment of justiee or defemlini? the riuhts of the party.

Con. Rule 1214.

Cim. Iliilc ltTIS.— (\) Hetttecn party and party the taxing

offieer shall not allow the eosts of proeeedinits:—

(ii) I'nnecessarily taken;

(h) Not ealculated to advanee the interests of the

party on «hose hehalf the same were taken

;

(() Incurred thriiii(;h over eaution, negligence or mis

take;

unless he is of opinion that such proceedings v taken l.y

the solicitor heeause, in his judgment, reasonr' !
cxerciscil,

they were conducive to the interests of his client.

(2) Hetween solicitor and client the taxing officer iiiii.v

allow thi eosts of proceedings taken as mentioned in the aliovc

clauses (a) and (c) of this rule, where he is of the opinion

that such proceedings were taken by the solicitor hecaiw, iii

his judgment, reasonably exercised, they were conducive t i

the interests of his client, and may allow the eosts of proeecl

ings ta 11 as mentioned in clause (b) where the same wen-

taken b.v the desire of the client after being informed by lii>

solicitor that the same were unnecessary and not calculatr.l

to advance the interests of the client. Con. Rule 121.').

Where the object of a suit has been attained, the proper

course is to apply to the defendant to have the question "I
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^. '""OH, 25 Or. 460.

'
0,1,1, rsl,r,r.

h™,.fit nffh.fr.
"/'"*'""• "'• P'-T" foundation for the

paries. Ite»oodhall. Oa,buH v. /7n™„. 2 Ont R 4^6

""'.v to the mtere,.. „f ,he plaintiff, but «1«„ to those of "he
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clt-fxniUnt, and ulii'ii a «im|ili' ami ini>X|ii'n»ivr nicHlc iif \itin'f-

dure in opdi, and a iiiiiri' i'xpi'n»ivi> and hunli'iiwiiiif mmrw i*

»d(i|itpil, it iiiuat Ih' at till' iwrd of fii«t«.

WliiTi- thi' aniiiimt dm « iiinrtuiiui' was :I2, anil an

action ivaH lirouKlit in tlir lli|{li Cmi' "ml IIiiti' wiTr mi lir

cuni«t«nc<'« nhi'«inu the m'i'i'n»ity for hrint:inu it tli.ri'in. no

I'lmtn «iTi' allowi'd tii Hi • lilii"ltilT. Vaiitlniralin v. Iluilmi.

9 Om. R. ri4H; and hc ih'dmln ir v. rvmoii, 'J.'i dr. 4fiO.

VVlicri' till' lU'ffudant wt up liy iiiiintonlaiiii maltiTs that

honid have licen |>lia<li'd a» a sct-dff,

IIM, Aniioiir. CI., that he wb» not entithd tn have tlie

c(wt» dealt with an if what he had lu't up wan properly a c'liun-

, relaim. Viillir v. Mum. 12 I'll. 'iW. :;4 ('.!.. .lournal .'1411.

See the reniarkn "f the Clmneelhir as Ici unm ssary iiiid

vexaticiun pnieeedinu". KMiiUr v. Siiiilir. 11 I'.Il. 14(1.

Where separate days were appiiiiited for payment ni

aneiunta found due iu a inortKiiKi' aetion. ami si'parate p.nvei>

of attorney uiven, see (liiuilliiii v. diriii: 1 Ch. t'h. 1:1.

Where unmi'esiiary petition for foreelMHiiri' presented after

alnirtive sale, see (hi. II v. /Jofi/, 1 Chy. Ch. 2117.

Where separate afHilavits were made wher only one neee>

sary see Huiillon v. itcyumjIiUni. 1 Ch; Ch. 2111. uml.-r

Akfu.avith.

The elaimant liavin)? ^ueeee.leil in tlo' trial of an intii-

pleader i.ssue. moved for a final order liarrinn the exei'utioii

creditors, and served notiee of the motion upim the stu'i-itV

It was unneeesaary to serve the slieritT. The claimant »ii-

ordered to pay the sheriff's costs of the motion witlu ut re-

course over to the execution creditors. O'Biii ii v. Hull. I!'

C.L. Journal 211.

Where the guardian rid /i(r»i of an infant defendant liml

made no olijection to the unnecessary proceedings, no eosl-

were (?iven cither to the cxi'cutors or the RUardian. of su.li

proceedings. Spriiigir v. Clark. 1.) Or. 6()4.

In an administration suit the plaintiffs, who were next o;

kin, had incurred the expense of several journeys to exaiiiin'
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to disallow charges for copies in the other ael on merely be-

cause the copies in the one action have been used in the other,

nor ought he to reduce the charges for counsel fees in the

later action. In re Metropolitan Coal, etc., 45 Ch. Div. 606.

Trustees served with notice of appeal, and holding merely

a neutral position, without any intention of taking part in the

argument, ought not to appear by separate counsel. Carroll

V. Graham (1905), 1 Ch. 478.

Where a petition contained immaterial statements, the

Court inserted in the order a direction to the taxing master

to have regard to such statements. H)jdrr v. Coleman, 21 li.J.

Ch. 592.

A similar direction was given where n petition was ot

vexatious length. (Viiiiis v. Bell. 13 L..I. Ch. .304.

"The appeal book invites the attention of the taxing offii'i-r.

as it appears to me to contain much unnecessary matter. The

submission and award are twice jirinted at length, and there

is much so-called evidence which might, with ordinary care, in

settling the book, have been judiciously omitted. On tlic

whole, we think it raigllt save the parties some expense, and

the taxing officer some trouble, it we direct that one-third of

tlie appeal honk sliall be disallowed on the taxation." Bryre

v. loulit, 21 A.R. 100.

On a solicitor and client taxation the solicitor was relused

the costs of an applieatii n tor speedy judgment under Con.

Rule 739 (now 60:)), the application being unsuccesstul be-

cause the writ was not properly indorsed. Baldwin v. Quinii.

16 PR. 248.

But a solicitor will not be deprived ot his costs of an unsuc-

cessful application if it is undertaken in the exercise ot an

honest and fair discretion. Smitk v. Haruood. 17 P.R. 36.

Where six affidavits on production were made by the same

party, he was allowed the costs ot one and extra folios tor

the additional matter in the subse<|uent affidavits. See Bald-

win V. Qiiinn, under Affidavits.

Costa will not be allowed for shorthand notes of evidence



VESTING OBDER—VOI-CIIERS.
225

wliich iin. not usoil „n the liPorinLr th. i„ .

In an „.l,„ini.,tratio„ a.tion foinmeneedhv vrit tho „lain

f c,n ;r:;::?:r"r " """'" "-^^ '-- ^'-'" ^^
.„. . ,

Pfwe«lings hy a sumniarv iiiinlicati.m Ti,„

t„ Jn
nelendant hail not admitted the plaintiffs nirhf

proper or unneeessary proeeedin^s l,„t l„.
'"""""^ ^ im-

.yoou V, ,M„nll, 15 KR 159! '
" ""'° '•""'''""•

«<-e l>REi.iMiNAR,- Objections; Scbpoenas.

VKSTIXG ORDEH

"t the Court, must prepare the oonvevance and tender ;

.'WWri... 3 fhy. Ch. 4.m
"• ^''•'- "" -'"' '''<'

VOICIIERS.

.;;

.1.0 eause. Di.sl.ur.,e„,e„t. »houl.l nit 't '":,';,:';:

On provinff aeeounts in tlie Jlaster's offl,.e tl,e , .

fi''P. I.L.O., 1883.
"•' ''""'«''' •'"• "ling-

WINDIXG.ri" PROCEKDIXtiS
•See Petitions.
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WILLS, ACTIONS RESPEirTTC^Oi

"There ia, perhaps, too much litiiiTiciiir m tfai« ri-'^^'n"

growing out of disputed wills. It muM -ii.r i* f.steml by

awarding costs lightly out o£ the esLim.

"Parties should not be tempteil intu . "-uuie* litigation

by a knowledge that their eosts wiU he p.inf 15 '«»!«•"' On the

other hand, there is the contrasted dunir-r n? iv-inc doubtful

wills pass into probate liy makins the -xms- m: ..rjxKinp them

depend upon successful opposition. It ;» .hit i-t ihe csrcful

adjustment of costs that these opp™tH r.-«K* -lai i* truarded

against." Boyd, C, in Logan v. Hen^.i.f. ^f TJi. lfi^.

Two rules were laid down by Sir .1. i? TTud,. m Vitchfll

V. Oard, 3 Sw. &, Tr. 275, for th.' futur>i x-uiuiani of the Court

iu probate cases.

First, it the cause of litigation taki-t ra- iiru::E in the fault

of tlie testator, or of those interesteil in. -it.- r-siduf. the ««t>

may properly be paid out of the esrati'

Secondly, if there be a sufficient anit i.-niiaWe -rrtiund.

lookint! to the knowledge and meanH .i i3i.™i»dce of the np-

posing party, to question either the -si--u:i.iii of the mil "r

the capacity of the testator, or t.i pur -.,i-v.:,-i1 a .-haree ..1

undue inHuenee or fraud, the losinir pm—' mt.v properly )..

relieved from the costs of his Mic.-."«»rii Mi.i.uncni.

The same rules were re-state.i hy riie iF-iuiidral of the Tr.-

bate Division in a recent ca.se in the* w,<-d^
.
-In decldmir

questions of costs one has to go back -.. -.11. principles whicl.

govern cases of this kind. One of tliose irjBc.j.ics is that if ^.

person who makes a will, or persom. who ut< initresled in llr

residue, have been really the cause of -im inunitinn a mw -

made out for costs to come out of the --un.. -Uiother yrn:

ci[.le is that, if the circumstances leiui —unmanly 10 an :n

vestigation of the matter, then the costs mw} i" icfl 10 V Nirii

by those who have incurred them." ?i-.ni.-- ,.f these er-iuiia-

which, however, are not exhaustive. jiiMtrh-* :. pi-« .'f mvi

inHuenee unless there were r-aH-inalile xr-mind* ..f puttin- t

forward. Cpiersv. English (190Ti. P Ili^i.
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.(J ,
"^sa'u lo costa in these casfs-

Court for aZn'T.IoT "[ '-V"""""-
adjourned into

their guidarr and i^nH V"
™°"™' ""^ instrument for

benefleiart . e"t art^:;':"'"'' "" '"'"'^"' "' ">^

«^ieh ha. aA^en in :h:td:in^:.r:fr^.ftT'
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han,l, „/if
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originating sunimnns to get n quostion .Irtomiinert which, hut

for this rroi.«lHrc wouhl h,. the ^uhje-t of nn action coin-

Mienccl hv writ, ami would strictly fall within tlic .Icsonption

of litigation. It is oltcn difficult ;o discriniinatf hetween

cases of the second and third classes, but wh.m once convinced

that I am dctermininj! rights hctwccn adverse litigants I

applv the rule which ought. I think, to he rigidly enforced in

adverse litigation, and order the unsuccessful party to pay the

costs. Whether he ought to he ordered to pay the costs of

the trustees, who are. of course, respondents, or not. is some-

times open to (p.estion. hut with this possible i.xeeption the

unsueeessful partv bears the costs of all whom he has brought

before the fourt.
' /» ir lli,rl.f„„ fllKlT^ 2 Ch. MtS.

Within a reasonable compass it is possible to refer only to a

few authorities illustrating these principles.

I'riina /riri. nn executor is justiHed in propounding bis tes-

tator's will, and if the facts within his knowledge at the tune

he does so tend to shew m.Tcly eccentricity on the party of tbe

testator. an,i he is wholly ign.irant at the time of the eircum-

stonees and conduct which afterwards induce the Court to find

the testator insane at the date of the will, he will on the prin-

ciple that the testator's conduct was the cause of the litigation,

be entitled to receive his costs out of the estate, although the

will is pronounced against. BamjhUm v. Knlglil. 42 L.J.I'.

On the same principle costs of all parties were allowed

out of the estate where the d,.libt» were caused by the e,m-

dition in which the testatrix bad left her testamentary papers^

J,nmr v Fiiif': W L.J.P- 2">: ""'l «'"'''' *'"" *''''"'''"' '"'

made two wills, one of which he had concealed from his w.lc.

/)„ B„;.,o,i v. Mnruvll. 28 L.T. :Uifl ; so where the testator, by

his own conduct, and habits and mode of life, bail given tl.v

opponents of the will reasonable ground for ,,liest.oning In-

testamentary capacity; Davies v. OrffionJ, 42 L.J.l'. M. l-K

3 l> 28- where the litigation was caused by the testator s du|.-

licitv Coim'is v. Tuhh. 6.3 I..T. 716; and where the mode ui
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^yHlinttis V.

«lnch the Hill «„, ,.x,.,-ut,.,l by ,|„, ,,„„,,„.
Cokrr.li- L.r.C,2i;.

WluTo „ t™t„t,.r i„is,l,.s,.ril,o,l UU f„nn l„t, „„ « „„,{„„
'":,'"'«"'•>' "" 'h" Pl.'...li„,,. ,„e ,s „f „|| „„Hi,"" eI.-I out „f „„. o.,„f,.. ,,,.,•„,,,„ « V. .V,.A.„„„„, !,: o K -„8

will w„''T'"">'\'"'""'''
" "'" ""'' '""'•«"''-j» n »uiK,.;,„;.„,

"'" 7" •'','":'• ''"" '">"t a ti,„,. when tlu, t..«t„t„r „ , "na ™k ..o„,|,„„„. pl,v,i.,„i,. „„,, ,„„„„,, j„ „,,,

» »

est.ito. Hilly, run. li(U{.2U.
.r,„st,„„t„t ,|,e

Wli,..-,. th,. r,„.ts ,,um,u,i,lini- til,, niakin^ of „ „iM i,„„„s,.
"I-. <!" party pr„,,„„,„|in,, „„. will. n,„ ,n,.,...lv t ,nP-v,„„ . ,,,. , ,i„„ ,„„ „„,„„„.„,„ j;^

-" 1'"
""•"'--. the »,.pi,.i„„"ttn,^,;.,,l

r.ak,n„ ,f the w,li, „ p,„.»„n n,,„„si„g i, is ,„.,„„) f„ri, iusti-" PI-.1.0, ,V,„.,1, ,„„1. aith,„„h unsueLful. ,,„„|, :„,
' 7'"''""n«l I" -.Ms „.,l,.ss the eireu,„s,„nee., „f the e"so

Ik. s,.,.h ,,, to ,.e,„ler it „nreas„„„l,le fo,- hi,,, ,„ , ,,
'

,

:;r^ M^r''""''^"''
'''""'• '-^"'^ "''''- ^''"'^-

''«'

in .":;::t;:;h;:i:,.^;;:::z,:
"''''•'"' ''^^''"-''-"''

••.Slumhl pe,-so„s „ in opposing pn.l,,,,,. ,„•
,, „.ili ,..(

lh<. estate, and ,r s,.. in what eases?

>
the .l,.|en,lant» the,r eosts unt of the estate, saying. 'The

r," ai;";;"' Tm"
"" "'"""•' -' -•'" "''^"*'' -<"""

on e ."r "' '•'""''"• '" ^"""« "'^- ''•'"•iv » awaylf»». the t..statrix, as satisfaet,irv. Inder all ,1,.. .:. ,

:;::r;'''"^
"'^ ^•^^-''-•»' --"^'t";,rhe pi;;:::;

-l" Orl,>„ V. .S^„,-//, ,,87,i), L,R. 3 I". & D. 2:t. 'The Court" "' ™^'» ™' "f ">" ™t«f t" the unsueeessful oppo„™, „f



2.10 LAW AND TAXATION OF COSTS.

11 will iiltlmutth he lia.l plcailwl umluc influcni'e and fraud,

licini; ol- opinion that the mode in which the testator had e«-

.•utwl the will and the conduet of the persons henefleially

interested under it had roasonahly excited douht and sus-

pieion, and justified these pleas.'

"The faets of this case are ipiite applieiihle to the present

ease, and 1 think I should it" further than to merely relieve the

defendants of the plaintitT's costs.

"1 have read the followini? eases upon the point: ;'i/);)f((

V Tippeti (1865), L.R. 1 1'. & D. '>!; ''<""'"' v. «»n(/i (IStlli),

I.R 1 1> & D. 2;«): Marauhnj v. Kimp (1880), 27 Gr. 442;

^l'i//;r;ir v. Avhiiii ili)(12). P. 203; JlcPmltitn v. McFaduen

(18!)()), 27 O.K. '>98; Wihon v. Wilsiiti (1875), 22 (ir. 3D.

•Tpon the peculiar faets and eireunistances which came

out upon the trial, and eonsiderinK fairly the conduct of the

heneficiary. I think the ease is well within the rule under

which the Court allows costs out of the estate, and 1 so order

as to all the parlies." (Illbvrt v. Irrlmd (1904), 9 O.L.R. 124.

\ plaintiff claiiuins.' under a will insisted on a constnic-

tion which was decide,! against her, and althouRh the decision

materially reduced her interest in the estate, she was given her

costs, (loldmiith v. dnhhrnilli. 17 Gr. 213.

An action to set aside a will for undue influence was dis-

missed hut without costs, hecause there were circumstances

which might, unexplained, appear to he suspicious. Two of

the defendants asked for costs out of the estate. One was a

pecuniary legatee, the other a religious society to whom land

was devised. These defendants appeared by separate counsel

at the trial, and joined in resisting the plaintiff's claim.

"These defendants submitting their rights were no more

than mere formal defendants^ertainly not a more advan-

tageous position than the intervener of the English procedure,

and who comes in that he may protect his rights. Now the

rule is that where the executor defends, supporting the will

as here interveners in the same interest will not be allowed

costs out of the estate: Colrin v. Kra.sfr, 2 Ilagg. Keel., at p.
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•m. Soe .S7,«„. V. .W,„:sl,„lt. 1 s>v. & Tr. ]29." noy.l C inLogan v. tiemii,), 13 I'.R. ifig
' ' '

'"

In ro™«(o «,,»,„/ 7V„,./,, (•„. V. ^H,„, 17 p.R 402 j.
terv,.m.™ were „lk„vc.,l tl„.ir ,,«,» out „f th. estate, failing to

the «,ll and failed; 1,„.| „p,,„„|„,, „„., r„i|„, t,,^ i„„rvener»
wer.. •..rtam rdiKi„u.s l„,dies tai<i„« U^n.i.s under tl.e will
1 UT took the ahuuring „ar „n the appeal „„d «l,„uld l,o
all. »ed the usual e,«tH, and the exeeutor, th,.ir e„,,ts a, ,.r awateluuK lu.el-, hotl, „ut „f the estate, if the defendant does
not answer them.

Where litiKation for the .•on.struetion of a will related
wholly to eeitain real estate, the eosts were ordcTed to be
Paul iKit of the real estate. .VcMyhr v. Lynch, 24 O.K. 632.

In a very recent ease a motion was made before Middleton
J., for an order deelaring the effect of two wills.

"The question of costs has to be dealt with. There was
no argument before ,„e. Counsel for all parties adn,itted
that the law was .dear, and that there was no room for argu-

"r n J T"""' " "'"" '"''' "»" """'- "-"h the approval
of all those benefle.ally concerned and upon their written
instnu'tions.

••The .[uestion miKht well appear to present some diffl-
eult.y to the lay mind, but to one versed in the law there could
not have been any difficulty. Upon the .|Ucstion arisinij the
ciceutors were entitled to consult a solicitor, and. if well
adv.sed, the rights of the parties would have been plain
1 here was not necessity for an application to the Court The
< ourt is to be resorted to only where there is some real doubt
In such cases the executors are entitled to the protection of an
onier of the Court; in ca^es which present no difficulty the
executors and their legal advLsers must a.ssume the rcspon-
Mhil.ty of acting on well-known and well-understoo,i legal
jirinciples.

'U is suggested that this small fund of $600 should be
depleted by allowing out of it three sets of costs incurred in



r.C"«--* « •—" ""- •

not an imaginary doubt.
^ ,_^^^,^ aismiwied

. . llml the appliratum t.oen "PP"»"^ '
^^, ^ ,,„, „,„entcd

i, with eorts an nnnccos-ary an.l frivolous,

to I give no costs.
^,,j „f „„ estate is

^•Thc theory upon -""'>/;"*;
""^^^''^f j^e testator, «ho has

that the diffleulty .s oaus. ,
h> the

^^^^ ^^^ „ecusioned

used sueh amhiKUou. h.
^
'"«

;;;^7„„ (..,„rts a part of the

such difficulty, as '"j;- X; t the administration of the

testam-'ntary expenses ^^"^J^^
^

estate: O'ScU v. O,..-... " 0«-
" ^^ „,„„„„ will

u,t follows that th,s ;^
"^' "^7'

,h,„ „„ passing their

preclude the »"<'»''°<^; ?' ;'"="V nggl 2 Ch. 190. A fee of

'accounts: sec 7h re «'"'»'-"
".^^^f^^^.M properly he then
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WITXKSSKS AND WITXKSS FKEH,

(1) ill III rtllhf.

(2( AlHllllllf pill/ltllll'. to tl'ltni.SMS.

t'-t) Flit iiiiihI III piiiil hifiir, Injiiliim.

(4) W'ihiitt shIiiiii naiil fiiit iiitt strnni.

('») Foriii/u wihifMi-^.

(ti) Mitinh mtiiri iif iritniii,n.i.

(7) I'yiifmiiiiiHal ii'itniHiirx,

(H) Miitn-iitlilft iif tt'itmssi.^.

(!)) U'i7ni,«,„» ,/;i iliffiriiil issiiix,

(10) Altl HiltlHri iif H-itlKHKiH.

(11) Mincillaiii inin.

(1) Gfuei'alhj.

Con. l/iih 1173.— {1) An afflilavit of disbursements shall
l>e made hy the solieitor in the eailse or matter or suiiie i-lerl(

having the ni:'.nas!c-ment tiiereof, or hy the elicnt.

(2) Tlie :ifliilavit siiall set forth the sums paid to eiiunsel.

naminu them, and for what serviee, the names of witnesses,
their plaees of aliode, the phlees at wliieh they were siih-

iwnaed. and the ilistanee whieh eaeh siieli witness was neces-
sarily ol)liged to travel in order to attend the trial, and the
sums paid to them, anil shall state that all sueh witnesses were
" »"«'•> "111 riuiterial for the client in the cause, or matter.
tliat they did attend, and that they diil not attend as witnes-ses
in any other eau.se lor otherwise, as the case may lie) and the
number of days whieh each witness was neces.surily absent
'' > 'i"'iio in order to attend such trial. If a solicitor attends
as a witness, it shall be stated whether or not he attended at
the place of trial as solicitor or witness in any other cause.
and whether or not he had any other business there. The
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clay 1.11 which tlii' trial t»"li pliiw "hall !><• "lali'il. (nn. Hiili'

12'i;i. iMil.

Con. Hull ;;r/.—Till" nci'wwity fur map" or plans uwil at

thf trial, tlic Hiiiii paid for tlii'in, ami that thi\v win' prepared

or priieiireil with a view ti> the trial of the eaiiw. shall he shewn

by an affidavit of di«biirwnientH, Con. Rule 121 H. pari.

Ab to ejpennes incurred in proving will«, reitiiitered in-

strunientH, etc.. we the Evidence Act, !) Kdw. VII. ch. 4:1.

Am to payment of witncw for thi^ Crown, nee 10 Kdw. VII.

eh. 42.

The taxinif offiicr may without any iipe<MJil dircition» in-

(|uirc into the truth of any affidavit of dishurseiiientn. Ilaiil-

tuH V. Suilzcr, 1 C.L. Cham. 83.

All costs occBsioni'd hy unnecessary eviilcnee must !« paid

liy the party nflfcrinif it. Lilllnrood v. Cnllim. 1 N'.R. 4ri7.

In taxinit witness feca the taxing officer should act on no

fixed ruli'. Iiut Nhiiuld take into consideration and ilctenninc

what is a reasonable allowance to be made for tlu iiinir.

goinn and attendani'c at the trial of each witness whom he docs

not consider to have been called unnecessarily. CiimiiiUsinin r

of Ilailimiis V. O'llourkc (i8fl(i), A.C. 594.

In the absence of special reasons witnesses sho\iUl be in

attendance on the day fixed for the trial, and froui day to da.^

while the case a|ipcars on the list for trial until the case is

heard, and the costs of such witnesses should be allowed.

O'Miara v. Harrij (189,')), 2 Ir. R. 4.')4.

The plaintiff in his affidavit of disbursements said: "I was

a necessary and material witness on my own behalf in this

action, and upon the advice of my solicitor in this action. I did

attend at the said time and place as such witness when the said

action was so disposed of."

It was objected that the affidavit did not negative his

attendance at the trial for the purpose of superintending the

conduct of the case. Riddell, J.
:—"No doubt this is the usual

form of affidavit of disbursements (the old affidavit of in-

crease), for years in use in Ontario, but I do not think it is
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IVITXO KKKM, «»
«t .11 nrH.,.»«,r.v. »n|,.„ |,r„l,„l,|y tl,,. ,„xinK ,„1|,.,.,- - |,l

do not mnlain -uch „ ,.|„„»,, |, j, ,,„ „,„ ,„^.„^ ,,„..^.^, j^^
«at„ y l„„„..|r by ,.,„„m„„i„„ „f ,1„. „„ny ,„• „„„.rwi«
«hetl».r ll„. |,„rly «„, in 1„, I „ ,„.,.,.«„ry «i„„.,H „n,l tl.at
h.. KiviiiK i^vijenc.. «a, „„t „ „„.,,. ,,|„„ ,„ |,^, „|,„„...,, ,,j^ ,,.|,
D'sn H fi'i'M." H„uh y. llolhHhilil (1!)(W), Iti o.I„H. 4-.'8.

i2) 4moiiii< I'ttijnhle l„ Witiitm a.

\o pulili.. ..fflcial „r iithor witiiiM sulirHnmcd „lle,l
upon t„ pr,«l„,.o l„.r,„ „„y Cn.rt ..,- „tl„.r „.il,„„„| „„,. ,,

lie (ir ntlMT ,lo,Mii„™t slinll I „tit|,,i ,„ ,„„r,. ,|,„„ „r,'li„„rv
»-.tn,« IVeH, unl,.,» tl,,. Cni.rt or otl„.r ,ril,„„„l „i|„.rwi»'c
orders, SiTlion IlilJ, .l,i,|. Act, and C,,,,. Kiil,. 1131

In re SeUon, 2 Chy. Ch. 25a, i« „„ |„n«,.r an authoritv.
The tax,nK offlcT „„^l„ not t„ allow f„r travvllioB ox,,:.nM.,

of w.tu..».e, a Kr,.at..r m„„ than i, r,.,„„„„hl,..
,1,„„k1, i', ,,„o,not «,•,.«! the n,ax„„„,„ „, ,|„. ,„Hff, ,„.„ ^ i, ^as a,.t,mlly

20 L.j"y i..'-V,«"

'""''^ "'"'''»""'« 'i'"">- "«"'-• V. /.„/,/,/?;

Nor .-an the taxing ofHeer allow n.ore ior ex|,ens,.s of ,|,e

L.j"Kr!9l'""
'"" '"""" ''""""^' ""'''• '""'"'ff' ' """ *

for atten,l„n,.e ,n ll„. .Master', offlee ,lurinK the na.,in>. of

nT"'" 7 " ''''""" ''""'''"•^' f"""''"-- '"•!' >l"""^ ""• t" a

1^ «;!:,: irm"""" '" '*™« - "'•'^--
-^ <'.'-.t.

A plaintitr entitled to Division Co,,,, ,.„»,» „„,, ,„„ ,„, ,„•,
favelhng expense, fron, abroad. Talhol v. PoolcV, I'.R 274

(3) Witue,, F,c, Mud b, I'aid Before Taxatic.
"All w,tne8^e, ,l,ould be paid before taxation. The Masterallows and taxe, aetual disbursen.ents proved, and not T eengagement, to pay. The affidavit of disbui^sement" i, r"



••M r,\W VNC) TAXlTlilS ll>' ril»T».

,,„ir,,l tn -till.' Ilml llH^y .li.l ""I M.-n.\ h» »,ln..»»-H m i.ny

,;,|„.r ,«u~..- Dr r, C..!.. //..... v, /,«../.„•. 24 IMWH. l.-,.

•ri... «itii™«.'» ill II .miH,. »lMml,l h>' nriuiilly imul IkLifi' «n

anUiivil (>r iii..|vn».. i» iim.l-; ami if Hi.' pnu'tuv i» n"t M-

1„«,.,1 in till- iv«| I III" •mill "ill ""lir tl.o hu.u. -.^y..ln I"

l,„v,. iH.n pai.l ,.ml »11"«,.,1 by tl"' M»"t>r M !» ri'lunileil.

JV,,./v, //.im.,-".'JI). &l.i'^ll''"'•'*''

\^ ni.liivit (if iii.mi»r .iiiKlit not I" Htiite lliiit tlw I'Xi.™..*

lOiarr for «ilil.'««'» hav liwii |.iii>l I.. I1m-"i. uiiI.-h Hi-'X

1,,,,,. ,11 iiHiially piiid at lh.> ti"',. wIihi it i» mii'l''
;

H"' l"''t

„r „„„i.v .111.' t., a «it « '•"f t'i» ""•"'•'"" '"'""•' '"":"

,..t.„IT ai(Hi...l .xpi'iis.'-. iii.Mirr,..l l.y tl... ». <'»'l»\ parly m

...uivi'viiiK him 1.. th.' As.iz.' t..«ii. .111.1 k.^'pillK hi", tli'"' "

i„»un!,.i...,t.
r,.,..«v.;>,o-,//,.i.l...-.N.S,I.W,H\V.IMi:10

\ll afflilavit I.I' ill.r.a»' «lati-il that II..' .l.'|iiiii.iit hail lial.l ii

...M-taill »il"i "» »ill..'«« r.'.'s 1.. ...1.' rr.'i.fhl.i... Th.' all.'U.'.l

,,„v It «a» i.ia.l.- aft.'.- Ih.' trial l..lt l»'r..n' svv.'nrilii! t.. th.'

liniilavil. .111.1 «.-.» in I'a.'t ""I "" '""'"' hiili.lin)[ .iv.T ..f .'nsh,

l.iit a ».'ttiiii.'-..tr. with th.' .•"".'It ..! th.' .vitn.'Hs, a sum <lu.'

liv him I., th.' .l.'IVii.laiil.

\rni.mr (M.. li.'h. that th. iisi'i.t ma.l.' the transn.'tmn

,,„ii,. .lilT..r.'llt l.-..in a iii.'r.' wt-.ilT. ami that it was luiyiii.'nt

„t' thi. wit.u'H« IV.-. ;«,', .•<"(„iW....!MM,.T,iiie»:l.>.

In a .'II-.' Ill' Sal.,H v. Walkn: .l...'i.l.'.l hy Rimh'au, •!

(N„rth-W..,l T.'rrit..ri.'sK r.'|...rt...l !• CI.. Timi's :1H«. it was

li.'l.l that an alli.lavit ..f in.'mis.' stating that the plamt-.tt

••was iniL'titi'il t.> i-a.-h .it »ai.l witn.-s».'s for lim l..s» .if tinio,

,.t.' was suffl.'i.'nt. This il.'.'isi.in is nut in a.-.'.irihn.'i- with th.'

Kniilish an.l Ontari.. .asi's, an.l w...il.l n..t I"' folh.w.'.l her,'.

The taxint? ..ffi.'.'r .lisall.»v.'il witness tVes tn the ani...int .it

*:10(l .,n the i[r.)iin,l that they were n.,t pai.l at the tini.. th.'

affidavit was iim.le l,y the plaintiff, th.iUKl. stalled in th.'

affi.lavit t.> have l,.'en paid. They were a.'tually [laid after the

afli.lavit was sworn t.i and Iwfore the taxation was el.»ed.

The l)ivisi..nal Court hel.l the tanini? offl.'er wa?. nuht in d.s-

allowing the witness fees. /'.,• Arm.mr. C.J.. •Th.«e who
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I"""! '"I l"l».' jini.liivit. r»ii>t till-;., llii

iiiti, \. /,•„,„„,,,. 11 (• |,-|' :|2.|

Til.' pimniitr l,i.x,.,| ,.,.,,„;„ «||,„.„ ,„,., ,„„| ,,„||||^^.| ,,^,

"M nni.hivii „„„|,, |,v |,i„„„|f ,|,„| ,,„,|| ,.,„_, i^^^^i I ^^AfhT Ihl' tll.Xlllillll HUM ,.|.,M.,| III,, ,|,.|

"lii'h fiTH hilil 111,1 Invi, ,,,,1,1 „„ «,v,,iii t

the nTtilli-llti- „f liixilliuli. il,'.

U.,«i., .;.:-
I ihirik tliiH ,.|i.„. ;, ,.

Itmiiiiii. n ('.l,.T. .1211. mill tli., h.

I'limiwl r,i.« iii„i-,.,| iii-iiiii^i |,|||.,| I,, 1,^

Till' i.ii.i,.,.t „r ii„. ,.|,|,, ,.,

U'n isstiitc'il l,y KrI.'. ,1 . ill A

Our nil,. |,r„>i,|,.^ |„,. ,||,. |in|,(|,v,i „i'i,
afflchivit iTiak™ innirri'ct Htiitoincnls n, |,,

""'' "•"! !'•"» "ml til,, triitli „|,,„..,,.,..i

•.mill ti„l hiivi. |.rn|i,.rly ,illo»,.,| id,, item,.

';'",''

'V"
'" "I'l"'"'-' "".>•

' » .•li. In...„ti.,„iil
"""";'"""' »"

' l'"v.. ,.,„ , I „|,|, „„. „„„i,„
""; '

" " ""l"''"-.^- ""• I"' pn,vi,i,„i» |„iv,. !„.,.„ vi.,l„t,.,|
...<1 t^,.. |„.„„|,,. i„ii», , ,|,-,„

..
„„,.,,.,

^^
,. ^.^_^^^,^ 1^

'•'!'

livll,,-

l,-..l.,.

it ,1

irl.'V

..1 1

N...ivi.r

.'.It..

V iln,

ll that

1 ItMJllo

'. V.

i. .

!.

Ml.

.! til

.1 f.l

y-, ,.m|

« iln.-w:

' . i
1 ', \' .. 17.

I. 11 .'. II. 1'.' ill!'

11. .m I'lii... Mitnew
Hii ttixiiii; ..ffl.fr

,ii.| II. 1" that thi-

.4) M //;„,« S„hi„n„i,,l 1,1,1 „„l Sii„,„.

Where «iliie,w.».ire ,iil,|„i.niie,l hut n.,f .'.xamineil. t| „„,
i» iin the parl.v sul.|M'naini. them M »h,'w th.'ir rel.'vanev
( ailixl, V. l;i,l,l!„, Ki I'.ii. :)2H.

Wil.s„n. .1. :^-"Tlie rule Imn always n „« st,ite,l i„ Ar-h
1 r. (Ilth e,l.), .-,12. -rii,. .M,|„„, „,i|| „||„„, „„. ^^^ _,,.

all .le,',.,,„iry »il„e».,e,. ,i„,| .hi, ,||,|,„„^,|, ,|,„,. „.„,.„ „,„ ,,^_||^.^,

at the trial. S„ ,||,|„„|,.|, ,|„. „,i,|„, „,. ,,„„i,.„,„ ^.j,,,,,^,.^
>•• nut III »tn,.tl,e»s ,„||i,i,,.i|,|,., yet if then. «,i., re,is,„|„l,|e
i;r„iii„| |„r l„.|i,.vi„^r i, ,„ |„. ,i,||||is.,i|,|„. th,, .M„.,„., „i|| „,|„„.
the expense, „f them, ev.-ri altli.iu^h th.'y were n.it i..x„iiii,.e,l „t
'l|'' trial. Hut the .Master will not allow the .'xpenses of
w,tne«.e, «li„«,. testimony is elearly inailmissihh' or whose
testimony would not I uppo issui' in till
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Th,. Master i« tlm judife of tin- nialeriollty »f witnesses, »ub-

iert to the reviev.- i.f the Court ; but he is generally the sole

jmlKe of the number of witnesses to be iilloweil in support of

the same matter."

The .Master alh.vvecl fees t.i seventy witnesses subpienaed

hut not .nlleil, on ehanies of bribery by the petitioner, the

election havinsJ been avoided on the evidence of other wit-

nesses. ,- .-

//,.;,; that the Mast.T exercised a proper discretion, even

tlKiUKh the respondent's attorney swore he believed the wit-

nesses would have disproved the ebarRes they were called to

prove Ilf l>,T.-,in KU'twu Cim. ii f.C.Q.H. -m.

Where two witnesses were subponaed for the defendant

but not e:;ainined at the trial. Maeaulay. .1.. held that in

the absence ..f anvthin..' to shew tlicni not material or not

(,„„,! Ii,h in attendan.^e as witnesses in the cause, it was in

the discretion ..f the .Master, if satisfied they did so attend

,„„| were paid, to allow the cliarpe. ll„uHo; v. Smizer, 1

CI, H, p S:t And see ilm-rixoil v. Ilm-wr. .> Scott 410.

Kvcn where a witness is re.ieet,.d he .TudKC it would

seen, that the taxing' officer should deci.le whether such wit-

ness was necessary or not, and allow or refuse his expenses

a.vordintrlv. MrLmii v. Eram. .i I'M. l-'-t-

liut where a witness is rejected at ,m, iirius. and the

ruliuK of the Judse is aciuiesced in by the parties and upheld

l,v the Court the expenses of bis attendance are not allowed

on taxation between party and party. Gallowmj v. Kcywnrth,

2 C li.K. HWI, 15 C.U. 223.

1„ „n action on a promissory note the defendant hav,nK

nleaib.i fraud, the plaintiff i.roUKlit up a witness to disprove

the fraud, but the defemlant failini; to maliC out a prima facie

case of fraud the witness was not called.

II, hi. that the plaintiff was entitled to the costji of such

witness. ' Miller v. Thomson. 4 M. & 0. 2«n.

If. I,y an alteration in the state of the pleadinRS after

trial, I'crtain witnesses are unnecessary, the party



WITNESS FEES. ^^9

Who subptenaed them must make reasonal>le efforts to pri'vent
their attendances, or their expenses will not he allowed
Allporl V. Baldwin, 2 D.P.C. 599.

The costs of witnesses whose attendance becomes useless
owing to an admission being made by the opposite party of the
matter which they were summoned to prove, are in the dis-
cretion of the taxing officer. Daris v. Thomas, T, Jur. N.S. 709.

But a party is not bound to r.'Iy on the a.lmissions of the
opposite party made cm his examination for discovery and the
costs of procuring the attemlance of a witness to prove what
was then admitted were allowed on appeal from the local
taxing officer. Ahxamkr v. School Trustees of (Slouccstcr.

Where the plaintiff gave notice that he intended to raise a
lioint on the iiuestion of value, which be was, at the trial, pre.
eluded by the defemlant from going into, and the dcfindiiiit
succeeded.

IlrUl, that he was not entitled to the costs of the witnesses
brought by him to the .Assizes to rebut the plaintiff's evidence
cm the point as to value. Fishrr v. BemU. 1 DNS TMi,-, ,,

Jur. 282.

Where costs were awardeil to tli,. plaintiff upon a post-
ponement of the trial, and the , was not tried until after the
taxation of such ,.osts was closed, but it appeared upon appeal
from the taxation that some of the witnes.scs alloBcd for wre
not callcl when the ca.se was actually tried, the taxing officer
was instru.-ted to r„-onsidcr the allowance of witness fees.
Cniimir V. Xorlh American llaiUnuj Cnnlrncliiin Co 1:i ! I?

*«, 10 C.r,. Times 117.

Where the defendant subpo'nacs witne.ssi's after n..tice of
trial is given, he is entitled to the costs thereof if the plaiuliff
afterwards, and before trial, di.scontinues. I'lnn v /'<.,.; 7
r.r.Q.B., at p. 22:). '

Where the plaintiff's attorney sent notice of eount.riiiand
of trial to his agent in town, but it arrived t.si late for service,
anil the defendiint's witnesses attended for the trial,
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ririn ly

... 4 OS
llrhh thiit the expense i>f *w\\ wirne~-

allowed in the eosts of the day. Sinilf.n'l 3.i'

325.

Where » witness is siibpu-naed ami pii.u. ujii. jc i-..nse-

quenee of the cause heing settled n.. trial '.Mi,-- ...:.- and the

witness ineur no ..xpense, and does nut ...• n ..,.»«-. .uvnre of

the sldipiena. the amount paid ean he r >-— -i ii --n ai-uon

for money had and received. Milrliii v, imr ••. Ei. & Bl.

1 ; Taylor on Kvidenee, Itl.'iil.

In an action for libel the del-.-mhint .li.l ai.r wm' jusnfiM-

tion, liut before trial gave notice under Ruic -.•— "- in* inten-

tion to adduce, in mitigation of daniuires. .'-iie.ii- .. thv rir-

cumstanees under which the libel was puiiiisih-i. "T- nc- 1
such

evidence the plaintiff had brought a numlier ir v -le—- T.. the

trial, but the trial Judge reru..ed lo admit ii ..mi" the

defendant's witnesses on the grounil thar r ^.i^-

Bihle in support of a plea of .justilicari.in. Tic i.

nesses were not. therefore, i-alled .u I'-in" "".

officer disallowed the costs thereof, (in .ino.-n

J., after ciuoting Rule llTii, he said —
"By implication eosts i>f -such pr. iiuu.- '..

in the judgment of the solicitor rciwrni

wcr.. con.lueivc to the interests of his ..-lienr ^lo.u

Though not perhaps -proceedings' in the ^-c- -

curing of the attendance of witness4.s .mil :» "-

evidcn..c, etc., are. 1 think, within tlic -ii.i-r .i

not, by anah^gy to the very reas..nalili

scribed, such costs as those hen- in ..iic-i

larly d.alt «ith." l.mlh,«^ !•' I-"*

Where the trial .iudg.' intiiiiat.d r!mt

be shorteneil. and in i.ml».-.|ucnc.. .crTain v r

sworn, the Court refused an app'-al

allowing the costs of these witllcHScs

1 1 O.W.R. 424.

m'y aiinjis-

lU'lff's w It-

:;c tjixing

,,-. .\n(rlin.
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of tinio I

(.">) h'liri'iqn ll'iVii, ,«,,«

'
li'' t«xinB offloer .ill„„...,l the ,1of™,l«n. r .

P"..l ." a witness h.ou.h, fn.l , ff ," ,t :: T""
''^

nn oxpert, at th<. rat,. „f *fl ,

"'" "^

pi.inti,r« a,.,.^.. ;::::":,*»:'-';-" -pens... T,,„

;::^^
'" '- ™-" •-' "-»-;«•;::::,:

""""• "P'i'^'-'l what ..„„1,| „,„ ,,„v,. ,, „ il
•". :"'

rcigatorcs at a ilistan..,. il,. , L ''•' '"•'''-

Huiiar. !c^,! ::;'"""""""" '"^'"-'""""f mi.,„

^TlK.,^i„,^^.,,,.,n„Kn,,.,n,,,an,lt,,;.a,.tio„„.„.
tried

"'-nr»trrc^;"'';r,z:^';;:! •''•-''•-

up-

find
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being the plaintiff in the ca^e made »» l.ff^ren™.

r„mn(o aid Sipmi«a HaiHay Co I V.R. 1. (

When the action hegan plamt.f! resided '"

J"™'";
™^

afterwardH, and hefure trial, moved to England. She «a8 a

^Zy and materia, ^i.-. -^^^'^j^ '-t: t
oive evidenec on her own liehalf. ln«' lasc »i>» •" '

fn Ontario so as to t,e hero to give ev.denee ,1 a ne» tr.al

allow:.;.'' of the travelling expenses of «"- r -';«;;;;" ,'^.

from Kndand to give evidence on her own '"""'''

turning to Knglan.l. an.l the ,„ r .hnn allowance or th t

r^s^ily occupied in doing so, were .-n-l-y a'^-"
J-^

disallowed the claim tor suhsistcnce n.oney tor the |«^n,H

whd I, plaintiff was awaiting the result of the appeal. The c

: d av,. heen no difBeulty in the plaint.fl returning ,o

T ot in time for the new trial, if one had ^-> ; ' - '

Vhcre plaintiff hrought over a foreign w.tness m or^

to iudge hy his testimony whether there was ground to hnn,'

tl :I.tlol:! and afterwards sued and exan.ined the w.tnes.

'*t^^l..... plaintiff mi^ht he allowed the cosWd;

taining hi„, fron, the tin.e the wr,t was .ssued untd tl,
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trial, and a r™,„„„l,|, .„„„ ,•„, his subsi8ten..P during tho mme

mft \. Lnusada, 4 Taunt. 69,-).

And if a witn,™ i., »,.„, i„t t„ giv,. .viden™ in „„e actionwind,
|»

d,so„„t,nued, and the plaintiff eallx Imn a« a witness
in am, u-r a,:t,„„ against a different defendant, but arising
out of the sH,„e ,™nsa,.tio„. he is entitled in the second aetion
to the eosts only ot the witne*,', subsistenee and detention
for the purpose of the seeond action, remain v. BanrtI 1JIarsh. 4fi;), r.B.t, Hi R.K. ,-,84

Where a foreign witness ap,,eared to be domiciled in Eng-
and. he was h,.|d not entitled to the expenses of his ,eturn
hon,e. Lopes v. IhTaslrl. 7 Mo(,re 120, ;i B & H •«12

A plaintiff who is entitled only ,0 Division Court'eosts ofan a, t,„n can tax as pait of such costs his travelling expense.
Iron, ,.broad ,0 „„cnd the „.i,d. if |,e i.s a necessarv Tnd ..a"
lal "llness. TM„t v. /•„„/,, ],-, |..|{ 074

(fi' MiiinttiiaiH-i iif Wilmxsis.

The (.ntario rules „nd tariff do no, exp,.e.,sly „„,|,o,i„. „„vallo«a„,.e for the costs „f roaintenanee or subsi.s,,-„ f Wn.
""*'7. '"""'>• « "^' •!" practice of an.- Court, whose"" "'"' '" ^-'•'l i" "" "i^'l' Court of .lust rclatin.^ to
costs, and the taxation of costs, cxisliug prior to the .Judicature
A. t "1 1»H1. rc„,„,n ,„ l,„.ee. .\I„,,.ovcr, the practice of allow-
ing such costs s,.e,us to have been rcognizcd in .sev.Tal eases inour own (V,ur,s. See Hor v. Tnr„«tn a„,l .V,,„.,,„„„ ,,,,,. ,
I .K. I.

, :
Hnll V. Crom,,l,m ConH ('„., 11 P.R. 2.-,t!- Tntln-.

^nii \. rrni,if\ /„/,. /„,,. f'„. (ion.-,), 10 o L R :,v
Th,. captain of a vessel was a necessary wit„es,s in an action

" ' l'"lu;y 01 .nsuranee. The trial „as delayed bv se„,li„,.
;"—nnn.s.s.ons and did not ,e „„ for hearing .u.til „,„„''.

en ,.,ontl,s aft,.r the writ was issued. The .M„«„.r ,„xed suh-
.stM,.c ,„oney lor the captain during all ,his tiu.c. Theour,. w,th some hesitation, .vf d ,0 iu,erfe,-e with theMaster s discretion. I'ull, r y. l.;„ai„. I, R .-, c |. -,h
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The plaintiff. « capt-in of « ship "-»;""' .i"

J",fj2t

„ i; ( Thi. .li'li'ili lint nlitnincil a rule

when Iw oWainwl " vtT.lirt. llliiliiiniiiiii

v. „ n..w trial whirl, was ulliraati.l.v .l.».-liaw.l. On

/ i.h. plaintiff was a n ssary witness, an. n-

„r s..l>-i»,..n.e .no..ey for a witness, th,. ..,.,. aino a s P .

,„e seni,-.. of a s,.l,p..>na till the time ol the trial. /.»)."'.'/

V Srntl. 1 .M. & Scott (iOl, S HinR. :W2.

XVIi..n. til.. niast..r .if a .."-nhant ship was .h'tain,.! l.> th,

p,„- ; , ..si.W.-alih. tin... t,. .ive evijU-.-e in a cause.

h .fore issue was j.iine.l or n.itiee ,.f trial Riven

1,1 that the Master was at liherty to i.lh.w the expensis

„f™-!;al„in„tl,ewitn..ss..urin.s,.,.h.,..tention.
«..,..

r,nit 1 It & t'. af'^ - '*• * "• *''^''-

nd a witness who is /,,..» /i* detaine,l in the e,,un ry

for ,

"
p.irpns..s of a trial is entitled to th,. '"T.-nses ot 1

lor til. p.iri
,l(.taine.l. and tliiil

:r;;:::\r:^"»"---™-'
-'--

^^

-In^li'sil'la^L a witness shonld no. he allow..,,



WITXKSS r-KKS.
245

't'sMnr.v til

"li™ it ..nnnot he shnvn ll,„t »m,-I, ,l,.t,.„ti„n «„<, „,,'""'"' '"" ""•-"I"""" •" «iv.. ..v
, „,„ „,,„,„ |,i ,„„,.„,

dint's
;™:/"''" """•

-i'-' "u,.!, ,« t„ ,v„„.i, ,1,,. p,n the»„„. //„ «„/„•„, H WIS. 4li. ,, .,,„, y s „,os
So. „!»„ /w»„ V. r,„.,„. .., .)/„,.,,„„,, /,„,,,„„;, i^v VMHH4), a, 2H Sol,.. .,,„„,,„| ;,,„. „.|„.,.,. ,.„,.s ,„• k,.,,,i„„ ,;

( " l» Ml «,tn,.s,,.s „N„„,.,1 „l„.,v ,1„. t,-i„l «,,s ,l,.|„v.,| r„.

Wli,

Ti /'//,/,,,</„„„/ ir,y,„„,,

'"' '''"'> •i"yi'"rl.vl.M.xnMiini.iis wit,,...' ('"'.' -MIMlini' Jls « itn.'ssr*;
"'"""^""""''' ' '•'li"^""ti...|:nv,„.|„.,„,i,.,.,„,i,,.,,,i„

"",
7"'""'-V""

'• <l"- ' -I. wi„„.»,.' . ,..-"'I "I-" I'.v ,.„h,.,. .1,1,, „,„„„„ ,|„. ,,,,„ ,„. „,„ ,, ;"""' !""'• ''•»"li"(.'. t" I.,. .,,,,,11 ,„• l„.r,„v tl„. ,,v,,,„„,,
""" "1 'iriy Mi,.h Hit„,.s.s,.s.- s,v. 10, .1,. U. !) |.:,|« Vll

' ";'"' " » "' "I"' '-'" "f l^lHir It. l„„Ti»t,.,-s ;„„i s„|i,.i
t"r-», |,li.vsi,.„i„s ,111,1 >.mK»<m. „tli,.,- i|,„„ |„i,.,i„, ,„ „ „„„
""'"•""•'"'.""• ""--•''•vi.i.' inn.ns „.„ „„;.„;

;:~,; ""'""''
r

'"">"»""''"••".".».
".!...• .1,.,,

'."r"" "".--"l-n,.,,!:..,!, „ ,„ t,iv,. .,vi,|,.„ ,.,,„,
"""""'"""' "'"" ''•"''•<

.V ti„.„,. ,„. ,„ ,i„. ,,„|,„„.;.
W-ifr..|.""tl.H,.si<iM,,,..i,,,|,

„,..,.„„,„„|,„|,„*4,„,

"'-. "'•- '-""iM u, ,„.„r..,.,i„„„i |-,„.» ,„ ,„,„ ,„„. ,, ,;,|,„'.

|';,|:"'
'"'"'-""> ''.v virt,, ,s,.,.ti„„ > ,„ ,i,,,|,„.,, 1,,^ ,; ^;,,

!''". '",'''''''' •"•i'f ''"'- ""<• ilMwwvntl.v, ,|,.|i,„. wl,„ „n.
" '"'"""' """ '""I i" ""• -'- it «„» l„.|,l ,1„„ „„ „„,."">;' «n» .;nti,l,.,| ,„ ,„,.» ,„ „ ,,r„,.,,,i„„„| ,,i,„,.,, /,,,

" "rt "^'/»" " ,,. .l/„(„„/ .v,„,v^,y. 21 ch. Div. ,s,.)i.
..:- -

" "'" '" ' '»''' '" Onl^rio. s,.,. ,„„|,.,. .\, ,'t.,„vkk,
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Somt' nl" tlu' KnjfliMli raws like I'nfkiuHun V. Atkimmi, 31

L.'I.CMV lil'J, hold that ii profi-HNional witnt>HH jk untitled to

fiM-s as Htu-h, althouirh he is not ualh^d to give profcHsinnal evi-

drniT. Thin in Npccially provuh'd iiffHiUNt in our tariff, and

wouhl not h«» nllnwcd in Ontario. Sec liittli r v. Tm-imto Miito-

acopr Vo. 0^>i»;''), H O.Ii.K. 12, aniv, p. Kiti.

Where a s -tor on the record attends as n witness, his

riylit to he p .!' prutVsKional witness fees dcpondH in every ease

(tn a quest-':' ui f'H-t, namely. w«n the soljrtitor's attendance

at the trial attrilmtahlc to his eharaeter m% a solieitiT or aa

witness? If the former his elaim should be disallowed; if the

latter his elaim shiniUl he allowed. Ilamilton v. Calhoun

(ll»0(i),2 Ir. R. 104.

No allowance heyond ordinary witness fees ean he made
for attendance in the MaHter's ofliee during the passiuK of

aeeountN, of a person specially familiar with them; nor to

a i»arty in the cause so attendin^i;. ScnH v. (irifftu, 8 C'.L.

Times "4r)2.«i Man. L.H. llti.

A liarrister is i>rinia favir entitled to the expenses of a

professional man. without proof of his hein^ in [iraetiee.

Tiirntr v. TurHtr. .') Jur. X.S. HIW.

A practising; harristcr and solicitor mailc an affidavit on

an interlocutory application. He was served with a suh[xpna

and appointment for eross-examiuation on the affidavit ami

paid $1. He refused ti) he swum unli-ss he was paid $4. On

a moti<m to eonuiiit, Rose, -J., f<illowed Clarkf v. 6'///. 1 K. & .J.

19. and held that a witness who is a professional man, is en

titled to the same allowance when suhixenaed for cross-ex-

amination on an affi(hivit as he wnuhl be if reiptired to g'w>'

evidence at the trial, where he is called on to give evidence in

ennse(pience of professional services. Sutherland v. I'hipp'ii.

7 C.L. Times 4:(2.

The expenses of a witness at nisi priuii to translate an<l

explain ancient recnnls of a public nature, and to watch and

explain the reconls produced by the opposite party, werr
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"""< wl,„ 1,„,| ,,„.„ «.„,•„,' ''"" '" """ <<y »n..ntill,. ,,er.

" .lliMire 497. • ''!'"'/'' ""lumont,

anu^t;; •;;;;;;: •:;;;,.:;:;;"-7 '7 '-' "-- ^^-^
Ir. R. E.|. 498.

"'•"" '""''«• "'"•/'''.'/ V. .V„/„„. ?

•Sueh exp™., „,, „„;: r .
, :
7° P-y a„,l pan,..

-V.T. prevent th,. ,„„„„„ „f „„. '; ' T^'"Yi;*.s n.,t, |,o»-

>>^^S.,u,.. ,„,„„„;:;-- ~;...h.,^
' he costs ol srni.i-i„.„„.

''*

»• *^ 1'. -2: 2:. R.K. .,„. .„ ;„ ;t„,^ I"'
'' ""'''• ^

' •
'"lilcr >IIS(Kl.i.A.SE(MS.

(8) lr//«r.v.«,,. Mal,ri„Ul,j
„f

.e».i,„o:^"':;;:„r:rr'"'' r"' "• '*'-' '-.t ..,„

'•Hu»e,l,oin,..HV.,.e,o,„ k„l™
'»""™.l-. t.„. Court

Till' p'sintiffs .si,l,p,™aed seventeen Hi.,,"™ "i"i''s«es to attend the
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trial nt Ilniiiillnii. Tlii' triiil wh» iicwtpnni'il Invniiw ||i,. ,|i.|iii.

diintM hii.l lint .v,..l nil onler I., iinxl , mid tin' <l.'IVii<liirit»

»iTr nnlcn'il ti. im.v lli.' ,-,ml» „r th.' \mtrmii iit lluinillon
roml.Tcil niiKHlnry liy tlic^ piMi|nini'iiii'iit. Tlhsi. HilncMm
Kti-v I'xiiiiiiiii'd at tilt alHirtivi- trial, ami wire I'Xaiiiini'il nl the
aclj.Miincil trial, hut tli.'ir .•vidi'iuv ridatwl tii iiinttim wliicli

till' trial .liiilxi' lii'lil i-iHild not Iw intiTlVn'd with liy the Cimrt
'I'll.. taxiiiK otllpcr ri^fiwd In tax tlii. phiiiitiir th st» ..I

thiw witni'mcB, anil "ii appeal. I'nmdfmit, .1., hi>ld that th.'

tniiiiit iillliTr <lid not .rroiiwiiiBiy fxiTciMc thi> ilincri'tioii civi^n
hilri l,y Itllh' 442. I)..l..\.

( liow Con. Kill,. |17:i'. Climlniiliir
V. Snmii, 1(1 I'.H. 14!l.

In an ai'tinn I'lir daniaiti'ii for tri'spasn to land, the IcM-ation
of a hoiinilary liiii' was in ili«piito. Thi' dclVmlanl. in his
clepositiniis taken lielor.- trial, saul ho know notliini; alioiit the
lino osi.|.pt what ho had lioon told, hut that ho had traood two
linos run hy II. and \V. from tho hlazos. Tho trial was ad-
joiirnod at tho phiintilT's roi|uost nn pa,vinont of oosts of the
day. Tho dofonilant, lioiiiu a rosidont of tho Xorth-Wost Tor-
ritorios, sworo that ho had ooiiio to tho trial for the solo piir-

!"'"' "' «i''i">-' ovi.h'nr n his own holialf ami not for tho
piiriioso of supirintendinu tho trial, and that ho liolioved his
ovidi'n.o was 11 ssary and material. In taxinit tho oosts of
th.- ilay tho taxing oHli^er refused to lax witness loos to the
ilofendant. on the Kiciund that he km w iiothinK aliout the
lioundary, and this hoinif the only faet in i.s.sue. hi

mild not ho iiiiiterial.

is ovidenot

II, M. orsinit the ruling <if the tax

liroijiatlli'o for him to dooido at this st

iiiatorial evidoni iihl I

ing oftieor. that it w
UKo of the ease, that

10 Kiven by tho defendant. (Inml.

f, llnii- V. sliKllI, N'.illi. :l r.L. Times Ktt.

Iiarty oxai:iininir hy means of nn interpreter, a witnos.s
ignorant of the Knttlish lanBiiace, must hoar the
tho int.'rpreter's sorvieos. as wo on th.'

'xp.'ns.

on the .'.xamination in ohiof. I'hiidi It v Wilt

R. 80.

oross-.'xjimination as

mni.t^ t) Ir. Ki
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if lit hail uiit hiul liiiii in Ciiurt. If so, it follows that the item

in question iliics not fall within the i-lass of extra costs, but was

an expense ereateil by the attendance of a witness the defen-

dant was bound to have present." Flower v. Gardner, 3

C.B.N.S. 185.

See Ludlow v. Irwiii, under Witnesses ScnpoENAED but

NOT SwoKN, and Boyle v. llothschUd (1908), lU O.L.R. 424,

ante. 241.

(9) Viilnesses on Different Issues.

The ilaster is the sole judge of the proper number of

witnesses to be allowed in support of the same matters. Where

the defendant succeeds on some of the issues an affidavit that

the witnesses, whose expenses he claims, were called exclu-

sively to supi)ort those issues, is not indispensable, provided

the ilaster is satisfied of the fact by other means. Pilgrim v.

Southampton and Dorchester Itailway Co.. 8 f.l5. 25.

A party 8u>ceeding on an issue is entitled to the costs of

any witness called to give evidence on a fact involved in that

issue, though the jury or arbitrator may find that fact against

him. Kadcliffe v. Hall, 1 Gale 140.

In taxing the costs of witnesses on several issues, where

some issues are found for the plaintiff, and some for the

defendant, it is for the Master to judge whether the evidence

of such witnesses is exclusively applicable to such issues.

Elderton v. Emmcns, 5 D. & L. G80, 12 Jur. 728.

A party is not necessarily disentitled to the costs of wit-

nesses called in support of an issue on which he succeeds

because their testimony may, in a slight degree, be applicable

also to an issue upon which he failed. The true question is,

for what purpose were they called? Jewell v. I'arr, 17 C.B.

636.

"The number of witnesses to be allowed to prove a point is

usually a matter within the discretion of the JIaster, and so as

to witnesses called to establish something on which the party

calling them fails. It is for the JIaster to exercise his judg-
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In Ilarrison v. B,,.,/, 5 E & H Ul ">-, r t r> r. „
K.R 007 the p,.i„tiff ,,™„,.u\t Litn\rm^t^l'^^rdam pleaded not guilty and justification. The defellnt s, c"eoeded „n the first issue on the ground of pr v1;; ^j J
I la.nt.ff succeeded on the .second issue. Ilchl iZlklifimmm

This case was followed recently hy the Court nf i„ i
•
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Vau«liiin Wiliiaiiis, J., thought that where a ilel'iiiilaiit

tried ti] prnve a falsehcmd ami failed tii do so. lie shoidd not

have the eosts of hrijifrinjf witnesses to prove the fnlsehood,

hut the ride was too tirndy estahlislii'd to hreak into, and the
injustice could he oliviated hy a speeial direction of the trial

Jud^e.

Where s|ieeial leave was ohtained to sive evidence hcfore

the Court of Appeal on two points, and the applicant gave the

evidence of a witness on one point, hut no evidence on the

other point, the Court held that the ta.iinj; officer had no .juris-

diction to allow the apiiellant the costs of a witness on the

second point. im/.< Fonji Co. v. Diirihliiiis (1!)0;)). 1 Ch. 47.'i.

(10) Wilmxsis. Atliiidaiirc of.

Where there is no daily peremptory list of cases at the

Assizes, it is neccs,sary to keep the witnesses in attendance

from the first day. and the fees for such attendance should he

ta.\ed. AUj-aiKlcr v. School Trustees of Glomcslir. 11 P.R.

157 ; i'oftijyai'f V, EvauK, 2 I),F'.C. 448.

Where witnesses cannot reasonalily reach their homes the

same day they are dismissed they will he allowed expenses for

the followiuf! day. I'riin- v. Sliirl. 1(1 C.H. 218.

Wliere the [lartics to a i-ause had produced and examined
their witnesses at Toronto, all of whom resided at a distance

therefrom, and in the pro.\imity to a county town, the Court

while awardinft tlie p-neral costs of the cause to the defendant

refused him tlie costs of the attendance of his witnesses.

Lidumil V. McLean, 10 Gr. 139.

It is a question for the discretion of the taxing officer,

whether a witness ouplit to he allowed for the whole time of

his attendance at the .\ssizes, or only a jiortion of it ; hut where
the taxing officer has decided upon :t, the Court will not re-

view his taxation. Piatt v. Oirciie, 2 D.P.C. 216.

In the ahsence of special rea.sons. witnesses .should he in

attendance on the day fixed for trial, and from day to day
while the case appears on the list for trial until it is heard,
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that in the ahsence (if any provision in the order for the costs
of tile inapiction, these costs were preliminary expenses for
qualifying the witness to give evidence and could not be taxed.
Nolan V, Vopemaii, L.R. 8 Q.B. 84; Snwil v. Allwood, 1 Y. & C.
53.

But where an expert is called in by the direction of the
Court his charges may be taxed as part of the costs of the
cause. Jiobb v. Conner, Ir. R. 9 Eq. 373.

Where a witness is subpicnaed and paid by both parties

to the action, tlie rule is that the successful party is entitled

to tax the coats of the witness against the other party. McLean
v. El-am, 3 P.R. 154.

Where the affidavit of increase stated the name of the
witness as David t'hapman instead r Daniel Chapman.

Held, immaterial if the Master was satisfied it was merely
a misnomer. JIam v. Lasher, 24 U.C.Q.B. 357.

If a witness is so old and infirm, that it is a prudent course
to take his examination, but he is afterwards able to aitend
the trial, the plaintiff may be allowed the costs oi the commis-
sion, as well as the costs of the witness's attendance at the
[rial. Beaufort v. Ashburnham, 13 C.B.N.S. 598. A-id see

*Vc V. Toronto and Nipisyng Ilailway Co., 7 P.R,, at p. 161.

"A person possessed of a pass entitling him to ride free

on a railway is subp(rnaed to attend as a witness at a trial, and
to reach the place of trial i-.nd return therefrom he uses his

pass; that would not deprive the litigant, who paid him his

witness fees, from recovering them as part of the costs to which
he was entitled from the other party.

"Both of the witnesses named may have had passes and
may have used them, if so, each was in pocket the railway fare
required to be paid going to and returning from the place of
trial. But, so long as they received the witness fees from
defendants, how they travelled is no concern of plaintift."

Jlac.Mahon. J., Kerr v. Canadian Construction Co., 5 W R
168.
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SOLICITORS' COSTS.
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''"^''"^^""^^^-^HNA. PROSECUTIONS.

DIVISION COURT TARIPF-CLERV .x,n''-CLERK AND BAILIFF.





TARIFF A.

TABLE OP COSTS IN THK HIGH COURT OF .JUSTICECOIKT OP APPEAL, AND COUNTY COURTS

(«(» 1178.)
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22. For o|M>(Miil iillliltivltH uh*>n iillowp<l l>y the taxing
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apical I flo 1.00
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'.
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30. To defend addt'd parties after death of orit^inal party 2.00 1.00

3d. For confection "if action In ejectment a-> to the whole,

or in port 1 . 00 fin

37. To strike or i .-dutc »peci«l jury 2.00 1 .00

38. For Huc'ti other important step or prooeedinp in the

HUit as the taxing offloer in nntinttpd wnrranti »urh
a eharge 2.00 100
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HIkIi Court
nnil Court Coimtr
of AppFttl. Courta,

Notice of plnintifT's* or liefemliuit'i tilTf in ni'tioii for
recovery of land $1 ,00 $ .50

Notice of ndniiHsiori of riKht inul denial of onster by-

joint tpnnnt ". 1.00
Notice of oonfesjtion of action in nction for recovery

of land u» to whole or part 50
Notice in lieu of statement of claim fiO ,25

Notii* to prodnce and admit each 50 .25
Notice by defendant to third party nnder Rnle 209

(not to include copy of statement of claim) 1,00 .50
In any case wliere any of tlie aliove exceed two folios,

for every additional folio 20 .20
For every additional folio of copy 10
For every additional copy per folio 10
Particulars of claim, demand, set .tT. or counterclaim,

five folios or under 2.00 .75
If exceeding five folios, per folio in addition 20 .15
Notice of motion in Court or t'lmnibers, drawing and

copy to serve, per f(dio 30 .15
Notice of ap[)earance when entered after time limited

by writ, and notice given forthwith, but not other-
wise 50 .25

Notice of entry of appearance in action for recovery of

^
land by iferaon not named in the writ 50 .25

Notice to aheriJT to discharge prisoner out of custody. .50 ,40
Notice of discontinuance. 50 .25
Notice of disputing amount of claim 50 ^25
Notice of trial or assessment 60 ^25
Demand of re>iidence of plaintifT 50 .25
Demand of names of partners 50 .25
Notice of ^M>tt'ng dt>wn on motion for judgment or on

further directions 50 ,25
Notice of taxation or appointment to tax 50 .25
Notice of filing affidavits when required {only one

notice to he allowed for a set of affidavits flled or
which ought to In; filed together) 50 ,25

All common notices, demands or appoiatments, not
epfifipd 50 .25

Every additional copy, per folio 10 .10
{In no case less tlian fifty cents to l)e taxed for notice,
demand or appointment, and one copy.)

(Where necessary to be served and BcVved on more
tlian one party the extra services to Iw allowed.)

PERl'SALS.

, Of each of the pleadings as defined by the Judicature
Act, IHO"), including reasons for and against appeal

, Of si>eciai case by the solicitor of any party, except the
one by wliom it is ;ire|mied. wlien the case is sub-

mitted in the course of the cause
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TARIFF A. 268
Blgh Court
ftnd Oovn Oonntr

88. A„,l i„ .pccml, or conte.W action,, or matter, or
„,°''""~^ ""^

89 OfS°"™:i '"
Pl'ln*^. "ntt

.'-" »' "«
, ,„

fll H "I''
"•'','''''"' "' » P'"'y sdv"* in interest * '

"

." ne^rvTf'™", 7>' "W"'-'»". "here J^JuTal

On the higher scale per folio over 20 folio.. "
„b

'"
(.Not in any case to exceed the sum of »5.)

"°

.75

.15

.25

40
.25

.25

.25

.25

.25

ATTENDANCES.

^l^Z 1
'""''"'; ^ ?''"''• <" "" i"»P''rtion of docu-rnents when produced under order including makinEailmisaion, nllonether * umning

To l» increased by ta.vlng olEcer (or' County Court

:;"ur!.,'?o™""..''.'
'"""" '''"™" »">' ™P°rt"nt

01. Atlc,, >i„g on return of' motion! in Chara'bers f mTo be increase,! in the diseretion of the taxing o'fflcer

oa On" '"
Vr."

'' '^™''' ™*' "' "'« J-'lK'. lo 2 no

d™ 'l"""?'-"
""'"•>">• »ith counsel, in specialdilBcult, and important matters, in the d scretion of

^ J^».:^'rSm.;»c-rc',U7t-" '^""^ -°'
, „„

lion (I the County Court .Iiidge to, not evceedinir-No specia attendance to l,e allowed l" a Sto? „"

himself counsel, or partner of counael .... , 00

;t.;?iSS;i^'^r:^„t":^s--—--
In no ease to exceed, per day .^I'"

''^S^V';!„:^S'traisLr^ti/--e
"

04. To heari Sent wl,™ ,,o'r''-
'" P™'!"' '"5' "lidavit.)

00. On taxation of costs 2.00
07. On taxation of costs, per hour: '.'.'.

,
„„

t,xr::."lc'""'
""-••. »'"'" attendance r.,„ired" by

no On r.
"^ olTcer or revision had on order *

, m00. On revision by County Court Judge on appeal
! ! ! : ! :

; '
•°°

l.OO
.60

1.00
6.00

1.00
1.00

.60

.60
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Hlfh Court
and Court County
of App«al. Court!.

100. To obtain or give undertaking to ajipear. when wervioL-

accepted by a wlicitor $1 .
00 $5(1

101. Attendance to tile, or serve 50 .25

102. Attendance on warrnnt. or appointment, of Master,
registrar, examiner, referee, or County Court clerk,

per hour 1 . 00 .50

To be increased in the discretion of the taxing ofiioer

in Toronto, or in County Court eases, of the County
Court Ju(l(je, to not exceeding per hour 2.00 1.00

103. Attendance on Master, or registrar (or County Court

clerk ) , in special mutters, per hour 1 .
00 .50

104. Attending to seareli '>ond 50 .25

105. Attending to search ai. 1 jMirusing bond 1 .00 .50

106. Every other necessary attendance 50 .25

107. On important points an<l matters, requiring the

attendance oi counsel, and when coun.sel attends,

Iwfore ft Master, examiner, referee, registrar, in-

spector of titles, or county clerk, a counsel fee may
niav be allowed by a taxing officer in Toronto (or

the Judge in County Court cases), in lieu of feea

for attendance, such coun.'iel fee in County Court
casts not to exceed $5.

BRIEFS.

109. For drawing briefs, five f-dlos or under 2.00
109. For drawing briefs, for each folio above five 10
110. For drawing brief, per folio, for original and neces-

sary matter 20
111. Copy of documents, other than pleadings, per folio. . .10

112. Copy of brief for second counsel, when fee taxed to

him, per folio 10

1.00
.10

COURT FEES.

113, Fees after statement of claim, or, where statement
dispensed with, after filing writ, on defence, joinder
of issue, trial, or argument before Courts or any
other step in the cause, and on judgments, other
than praicipe judgments in mortgages cases. No
two fees to be allowed to either party when such
proceedings are taken, or had, between the first day
of any sittings of the Courts (as formerly fixed by
Rule 215 of the Con. Rules of 1888, or fixed by
R.S.O. ISft". cli. 47, sec. 12, as the case may be),

and the first day of the following sittings so fixed. 1.00
114. Fees on certified copy of pleadings for .Judge 1 .00
116. Fee on every order, or judgment to the party obtain-

ing the same ".

1 .00

118. Fee on prsecipe judgment in mortgage cases 4,00

.50

.50
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AKKIDAVITS.
HiBli Court

,
nnd Court Counljr

111. IJrnwiiii; H|Ii,|aiit«. ii,.|' fnli,,
oIAup,..!. Courit

S. EnB,„„i„„ „„„„ ,„ 1,,,^.,.
-y . * .20 » .20

110. (o|,iP, „f „Ji,l,nit». 1,,,,. f„ii„ |,V;.
"" .11) .10

121. T'" «"iwi..r for ,,n.,,„ri„„;.;„i,„,,i,;i,; :;;;;;;; ';';;
jj

i>i:fk.\-1).\nts.

'-'-
-J;!'!*"™"",

inchiilina iitt™.liiw tn ,.„t,.r

-'ne,l. . .

""""'" "'"'" ""H™ ''f liiiiititiB defence

1.00 .30

ni)(:MK.\TS 01! OliDERS.

i-on..iy,...a»,„„„„tev;;:,!:;;;:;l:;;::;i,;r'™''" .„„ ,.„

I.KTTER.S.

,
,=„r.r:,:,,-s.-y«,"i»."..",;,',

e.v,.ee,li„p.
.'""'"» ""I'" '""} •» «llowe,l not

5.00 2.00
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133.

1»4.

135.

136.

137.

138.

130.

.ES ItY MASTKK. OK ArciHtNKKK; (HI KEAL REPRESEN-
TATIVE IN I'AltTITIUX SllTS. High Omrt

nnd Court Cniinly

of Aiipcnl. Courti,

Drnwiiifi lulvcrtiix-iiifnt!* for Hi*" «iil'' of n-iil or p<>r-

Miiiiil rotate uniicr the ilirectiim "f the Court, in-

chiding all ci>|MeH, e.\wpt for iirinting $'.i.00 $1.00

And for lacli folin over flve. i>4t folio '^0 ,15

(To tw imrcaspii in the dHi'reti.m of tlie MaHtcr (or

in County Conrt cases tin' County Court .hidjjol to

a siiin not excwdinji U-n <lollnrs, when -|iwittl in-

formation hiin hei-n iirofirfil fur tlie pur)M)N(; of

CojiicH for printintr. per folio 10 10

Each nfCL-Hsary attendance on printer 50 .23

Mtendinjt and inakini( arranftenients with auctioneer 1.00 .50

Revi«in«: ^roof
;

.- » 00 ,60

Fee on conducting sale when held where solicitor

resides 5, 00 3,00

If solicitor is engaged for more than three hours, for

everv hour heyond that time 1 00 ,(5

Fee on conducting the Kale elsewhere, hesides all

uecesMarv travelliiij,' and hotel expenses*, uheii solici-

tor attends with the approval of the Master (or

real representative) previously given 10,00 5 00

If the sale occupies more than one day. the Master

may allow hiin, in addition to his travelling ex-

peiUes, prr diem, a «um not exceeding twenty

dollars.

The Master may alno allow to one other party to the

suit his fees and expenses for attending salen, if, in

Ilia opinion, it is necessary and proper that he

should attend.

MISCELl.ANEOCS.

140. Statem-'ut of issues in Master's oiliie. when required

by the Master _ ^ 2.00

In 8[>ecial matterH to be increased in the discretion of

the taxing oihcer in Toronto,

141. For each folio o%'er 10 20

142. When it has l)een satisfactorily proved that proceed-

ings liave been taken by solicitors out of Court to

expedite jiroceedings. save costs, or compromise
actions, an allowance is to be made tlierefor in the

discretion of the taxing officer in Toronto (or

Judge of County Court in County Court cases).

143. Drawing bill of costs as between party and party for

taxation (including engrossing and copy for taxing

offleev, or County Court elerk), per folio 30

144. Copy, per folio, to serve 10

145. For* maps and plans necessary for and used at the

trial—a reasonable sum in the discretion of the tax-

ing officer (Con. Rule 1213)

.20

.10



.20

.10

T.VKIPK .,.

2g^

COlN-SEr. FEES.
„,.,„„„„

Z"'- " -•• -«• i-
"' "~

but „„ „,„„ iz »o":u're'rL':";'rJ",;''""'"'."'any ca«e.
^.^unsei ices to ijc alloweii in

"'i>^lX''T '° '* '""™"'"' '» "-« ""ore"..™ „,

tl'»n t^>o c™„TL, (","
r;;™"'"'.!""

"" "-ore

»2". (toIeM.r„,?,,J„X,''J^„[°™'''.™'««=ding
151. On coiisultation.H

132. Fee, wi.l, ,,rief. „„ ;„„,,„„„( 5.00 2.00
loa. F«.. „itl, brief. „t t,.i„|

l"-00 6.00
In HiBh Court case, to be increase,! I.r .).. :

"""' '"O"
officer in is ili,«reti<,n l„

'"'™°*" "5 the taxing
to a senior coin", ;„J «VT" "'" "<«'«"« »40
actions of a snecini S '°. '''"'" TOumel, in
vi-le,l that ?hc' a™' ''omr']°'''r' ".»"""• ^™
power to lax incre,«rt fl. \ i'""'" "'"'" ''"W
eonnscl fee Shan not teano-ln"'

"'""' """ <"=

f.
special ami i,„,rL't °

,

"
;r„,",';;:;r:":?

""', "'
in anv case. I'lovided tl,.» i " "'"" '""

.™«^nti.af.^^'^".e';o'5^-«-^no.

in actions of a snecial or LI,. . . • "" JlKlge,

ing
Hpusiie partj

) to a sum not e.xceed-

25.00



268 LAW .\N[> TAXATION OF POSTS,

Hidlir'.i.rt

ot Appi'ftI,

(In Cminty Cimrt cnwt no clinrjT"' to !«> riimie liy

either party 'ti cmiHertii.ii with fUC'h uip[>li('aliun. i

154. On nr((iiiiH'iit or evuniinution In Chnm1>er4 in t-a^fs

[irojifr for the nttemlance o( coiiiir4el and wliere

coiniHel attvmN $2 . OU
To In* incronseil In the dUcretion of the taxing officer

in pases in the Ili((h Court or Court i)f A|)i>eal to a
sum not exceeding

To )>e inrreased in the di^oretion of the .fudge in

County Court i'n>M>t to a ^nm not ('xpe-'ding

Siibjert to furthfr increase in thfi disoretion of the

taxing oflicpr nt Toronto, Provided that the ^^aflte^

in CliandMTs may in t'a!*ei U-fore him reconiinond n

fee,

\6!i. On attendance on referi-ncp to Muster. Co'iity Court
clerif, or referee, wlien pounnel necessary 5.00

To be increased in spetial and important matters re-

quiring the attendance of counsel, in the discretion

of tlie taxing olRcer in Toronto (or tlie County
Court clerk in County Court cases, not exceeding) ,

15fl. Fee on drawing, and settling, allegations in jinecipe

for revivor, in s|)epial ca'tea, proper for opinion of

counsel 2 .
00

To be increased in the discretion of taxing officer (or

County Court elerk in County Court casts), to on
amount not exceeding 5.00

157. On settling pleatlings. interrogatories, spppial eases,

issues or petitions, and advising on evidence in

contested cases, in the discretion of the taxing

ofTicer (or County Court clerk in County Court

cases ) , not exceeding 5 00

155. On settling tlie appeal case and reasons for or against

apjtcal .'(.00

To be increased in tlie discretion of tlie taxing o(Rcer

at Toronto in special and important matters to a
Hum not exceeding 20 . 00

OEXERAL.

159. Wliere any foe is mibjcct to l>e in^ reaie-i. in the di*crp-

tion of the taxing oTiccr in Toronto, either party to

the taxation nuiy, during its progress, require that
Buch item shall be referred by the local taxing
officer to the taxing officer in Toronto, who->e deci-

sion shall 1)0 final as to that item, hut Un* shall not

prevent an appeal from such taxation.

160. The necessary lettern and attendancps incnrrf>d in

obtaining the decision of the taxing officer in

Toronto in any matters which are in his discretion

shall be allowed as part of the costs of the cause.

161. The taxing officer in Toronto may apply to a Judge,

or the Courts, on the taxation of any item which is

in his discretion, or is referred to him.

5,00

9,00

3,00

10.00

1.00

2 00

.3,00

2,00



s.oo

5.03

3.00

10.00

1.00

2 00

T.Miirp A.

161. On nrl,ieroti..iis. ,„i,„„r fl
t««.i on tl,.. -am,: .™,.Til Si* """»«' "-l

i-B ..mr,.r or (!:, iv?v™;r'','^r"'
'';•"• "« '"-

ca«s may allow for .„"'L r 1

'" / ™"'.v I'ourt
'or Ly tl,i, <ariir, , rrasMaL .0'''"'' ""! ^"""1

J88. Where a taxafi.m i. u?!^ provisions

-Pec..oi„.re.l„,:^-;^--«Tor,^.i„

269

3.00

3.00



TARIFF B.

TABLE OF DianriRSKMENTS.

{Rule 1179.)

Except where olherwiw expivonly provided by Statute or RuU of

Court, the followinK fcen atxl allowance" whall be taken and received

by the offlcem and nprwrns herein mentloneil In civil actions in the High

Cfcurt and Court of Appeal and in the County Courts in lien of all feei

payable to those officers and pcraons under the tarlffi heretofore In force

hi the Mid Courts.

FEES TO BE PAYABLE IN STAMPS OR OTHERWISE TO OPFJCERS
OP THE COURTS,

{lnotu»ive of all Fees exprenaly impnued hy Statute.)

REGISTRAR OF COURT OF APPEAU
niOher
actle

High Cov.t
Knd Court County
of Appetl. Couiti.

1. Setting 'own for argument (a) $4.00

2. On every judgment or order of the Court passed and

entered (a) 2,00

3. Certificate on discharging appeal ^0

4. On every order in Chambers .80

8. Foi other services the like charges as are payable in

the High Court for similar services.

(o) Imposed by 88 Vict. ch. 12, sec. 184.

MASTER IN ORDINARY. LOCAL MASTERS AND OFFICIAL AND
SPECIAL REFEREES.

6. Filing and entering judgment or order in Master's

book * -20 $ .10

7. Every warrant or appointment SO .10

8. Administering oath or taking affirmation 20 .20

9. Marking every exhibit 20 .10

10. Drawing depositions (in infancy matters only) re-

ports or orders, per folio, to include time occupied .20 .20

11. Fair copy, per folio (when necessary) 10 .10

12. Copies of evidence supplied to parties or for the use of

the Judge*—such sums as may be authorized under

any Order in Council.

13. Copies of evidence not provided for by any such Order

in Council, and copies of papers given out when re-

quired, per folio *" ^"



.20

.10

T.>«,„a.
„^

<flfli Court

.;.>' «"!',"" ""'• '""Eluding attendanof ' "<>

S3. Enry ,,„.,.,al .(li-nilanoe o-it o( oftlce within . ,
'

' »» 10
por hour ncriiiiinl I,,. r,./l™L

within two ml ei,

--^-:....r::iij:^r;;:r.r.vo,„„,„. -- -

H.ERK OF THE PROffss r t,...

(H.VMI)EH.S. .\r(l)| VTIVT ^S^.„'^'™K I.V

COIRT.S.
"-'"^•^"f

28. Ever}- writ
.

tra;^:?p^™SSiS^''i«'™'a„t,,.erti,.flr»t:::: f„ f„

-VP-—rySi';:^^'!'^ ^^

amount i, upward, „.;,,„'','„",'
"^'i'T'

"''"' Ih-
1271) '.

"' "" 'Ri'm °' IS Feb., 1802,
11. Pawing and 'c'erlifyinB record' („,;,. i',

. '

30 30
deputy cleric, of life Crown &f " " "" '»
deputy registrar. „„l Luu' 'V "g»tr"« and

ise;i;£i::iij=s.~:;s'- "
2.00 ,50



r> I,AW AND TAWrniN UK riWT«.

(Thi' tiirciminii (i» "t H payiilili- lij •lulilli' (») I'l l*

i>nv«bl|. In clIi t.i cli.i,iil.v .liTk. "( thf Criiwil. li>ciil

ri'BiBtrar* nnil ilrtmtv wyi-tmr- not piilil bv laUry.)

AiMltinnal Ifc in IllKh'tmirl iiii«'> i>».v«lili' by «Ulut»

for the tihurthiiml rv|M»rttT« (uml jiryable In oa«h

llllti i'i>tir(

nd Court
al AppMl.

Ifl
II Oil

la

,.vi

1 o<>

1 00
1 00

AiMlllunal tw by »t«tiltp in Jnry i'Hbi'" (ill

38. On m-tllnii ilimn i.n tlie |m|»T (or nrgiimfnt every

Hpecial pn*e

Aililltiiinnl foi' iiiiyiibli. by -mtiite 111

30. Settinir ibiwn a i'«tl*e for luiy otlier imrpone

40. Subpwna. Ini'liKllnil flllnn |iririi|ie

Aildltinnnl fee by statute 1 6 I

41 Everv referi'iiee, Inciniry. exuiiiinati'in. or ottier «|tpi-i!U

matter for every meetinx nut exeefil'nji »n« boiir. not

InclllilinK tlie •ettlellient ..( minill.« of a Jllclgioent

nor tbe allowanec or diaallowanee i>f a Itonil 1 l«l

42. Every referenee. Inquiry, examination, or other nitecial

matter for every ad(!itiiiNni hour or Wn^

43. Fw on rejHirt maile on mieh referenee. et^'

44. AttenilinB on opi-nlnR eonimi»-ii>n.

45. Everv certUleate niHile eviilenee by biw. or reiiuired by

the prnitiee. IneludinR any neee-^ary neareh

,

Additional fee where neal in reiiuired (hi

46. Everv eertitleate for rejrliitration

Additional fei' for »eal iif Court or ollee IH ...

47. Entering eertitleate of title or eonveyani'e. per folio.
.

48. Everv ordinary order

Additional fw by .ti- ,te 111 .,,. , „
40. Every ulieeial order, noi e.xi-eedinx mix fidlon. per folio

Additional fee by statute (ll

60. Kvery Ihaniiier crder .Y'ji..,i,
51. Everv interloclLory juditmeni .r iudpnenl by default

Additlonill fee by "tatute HI . •

62. Everv tinal judpnent other«i.e than judgment by

de'fault

Additional fee by statute (11 -

63. Taxing bill of eo«t«, and giving allocatur or eertitleate

Additional fee by atatute ( I )

64. Entering order when neee^^ary. per folio

65. Taking aeeiiunt on priecipe judgment 1
00

66. Exemplillcation. or odiee or other copy of papers or

protvedingH rei|uired to lie given out, per folio, be-

sides certificate and seal wiien required

Additional fee by statute for seal of Court (I)

57. Examining and authenticating papers when copy

prepared by solicitor—every three folios

58. Every search, if within one year

69. Every search, if over one year and within two years.

60. Every search, if over two years, or a general search .

.

fll. Every affidavit, affirmation, etc., taken before them ,

.

II 60

.20

20
20

60
1 OO

SO

60

.20

10

30
.in

20
.20

50
.60

.60

.10
30

50 50

600 .8(1

.20

10 .10

.00 50

10 .10

,60

.05 .05

.10 .10

.20 .10

60 .20

.20 .20



20
20

.75

BO

.20

.10
30

20

60
.30

SO

.80

.10

50

.05

.10

.10

.20

cal*.
'Ii«li r„„rt

J&K't-sr'jcir """ ^^'^"'"'

67. Evury ptmimiNHMin /or tHli;..,, i
' ?>n irt

«u' VuV7'"''""'""'"'liir<mh„V „.„ 2 Ofl

"t'n! ;"."•'-
' "- i"".«'o, .e,„,.i.j,^, ™ 20

(., ,,„;,„...„| ,;. ,, ,
'1.. 2. .™ 1«3 .„,! p.v«.,l„ l„ .,„„„.

«, Rolie,!. (211.
'" "• "' '31. II" niiifniW hv 50 Vi,, .u

"" '" - I V R.S.O. H,;. oh. „.,
...^ ,„

:
"!;„"?.:;."? ."'""' f™"-" ™ ".e o,a„,i„.„„„ „,

1 . 00

'<'. Every certificat« ..'.'!
,"'

^ I."
; .20 .10

18-C<«t^, -50 .25



274 l-AW ANn TAXATION Of CIMTH.
Hifli't

Hilh <'aurt

nd CiMrt Cmi-iIT

of Apinil, Cuuiti,

«•. Maklni up n.l (i.rw«rdlin •ii.«it.. il«|)<i.li|o««, »lc.,

IlicliLliiii: flllnii iir».l|» . .• » »" • "
8fl Fur iiv»ry attrndftm-* u(wn m »p|Hi(ntiwint, whrn

•nlkUcir cir witnf«<»« do not •tund mid e»«iim»r

not prulou.ly nolUl'd '
'"' ">

KKFKHKE l>K TITLEM.

Oil. KviTV wurrunt or ti|ip<>lntiiii>iit in wmteBti^ cttw» SO

91, A'-iilniKtrrinK uatli or Inking nlttrmntlon 20

n. > Winn HIT)- exhibit •"

93. I tnK di'p<wition«. rpporta or onWra, uvrrtli^-

. . all anil notiws. |»«r folio !*"

94. Copy of p«p*ra givrn out when retiuired. |«r folio 10

9». Every attenilaniw upon » referenw in k contested <•* I iM»

96. For enrh ndditlonal hour kller the llr«t 1 "«

97. F.very rertiHole not la'lng the certiUcate of title .V'

98. Flllnil each pa|>er }"

99. Taxing conl«. ineiuding attendance 1 l"l

100. .Making up and forwarding papera to the Inipeclor

101. Every la'ciai atlendariT out of olllce within two milea I 01)

102. Every additional mile aliove two 20

I0;|. Reading allldevit, per folio Oj

104. Matter adiliHi. p.T folio '«

105. Rearghing lliea in offl™ •

i '.

lott. Every deed in the chain of title other than aatunnl

niortgap»i. . ; [^fj

107. Where tille i» tlnlmed by po««e«aion only 4 ira

109. Drawing and i'ngro««lng certHrala of title, or con-

veyance in dupili'ate • 4.00

109. All nece»»ary auma paid for poatage of trananiaaion

of papers

l.VSl'ECTOH OF TITLES.

110. On entering petition, for all correapondence, exam-

ination of the title, drawing and engroiaing certi-

ficate or conveyance and every other matter or

thing done under the petition (Con. Rule 1036) . 8 00

REAL REPRESENTATIVE.

111. The real representative acting under the Act reapect-

ing the partition and eale of real estate (R.S.O.

1887, ch. 1041 ihall, in the caa« of proceedlnga

being Inntituted in the High Court or a County

Court, be entitled to demand and receive for all

aerviceit performed by him under the aaid Act, the

aame feee as nearly as may be aa are allowed to

local Maatera or special examiners for aimllar

aerrioea.



TARIfr ».

CRIER.

"-:&;::?;:::;-:---;.)...

275

ll(|h*r

Nim i'„„„
•ndrmirt („„„!,

• Wl • JO

roMMiNMioxuns.

' I" tor markliiK 'v.ry „(|||,|,
"' """ nil

21) to
g» M
1(1 .10

117.

ALf-OWANCK TO WITNESSE.S,

^'ZTp7r r;;""'
•'""" """ -'" »r th. Court

""
\:!l"'""

""•"•" '""' «"" mil« fro,,, .h. Court

opinion.. ,rr ,/,>,/ "• °' '" fl" prof>.„|„„,|

JiKlgmpnt. p,T rfi>„, ' " ' " ""'' "kill or

•"te:';;;i'^li:,z™-,;';l-;;j.:;i.„..en:

in any Court of cwTj„r Jw i?,
" ""'' i"«'l«"t.d

« in thii Ubli M far ,, fjl'..™"" "" """« f^n

I:il.

I no I 00

I 21 .It!

* m « 00

* 00 4 OO



TARIFF C.

FEES OF SHERIFFS AND COKONERS IX CIVIL

MATTERS.

(Refnred to in Hide IISO.)

FEES PAVAUI.E TO SHERIFFS AND CORONERS.

r.EXERAr. MATTERS.
Higher •

IliKh Cuurt
and Court County
of A|ii>dil, Courts.

1. Receiving, filinj?. ptiteriii;:. ami inilorsiiifi all writ-*.

pleaciiii;:**. ruW, notici'«, or i>tlier papurs, ciic-h.... $ .2.> ? .1"

2. Return of all process and writs, exrept subpa-na^ ^0 .i5

3 Return of pleadings, rule«, notices, or other pHper->, . .2a .15

4. Everv search, not being by a party to a cause or Iih

aoHcitor ; -3" *"

6. Certidrate of re^ilt of sueh soanh. when required (a

Bcarcli for a writ against lands of a party shall

include sales under writ against same party, and

for the then last 9i.\ months) 75 .75

6. Where a certificate resi)ect ing e.vecut h>m ajrainst

]and» is required, the sheriir. if so requested, is to

include in one certificiite any niindM-r of names in

respect of tthich the certiRcate may be required in

the same matter or investigation, hut shall be en-

tilled to tlie same fees as if une certificate were

given for eai-li name, provided that no greater sum

than $4 shall Ite charged or collected in reapect of

sucli certificate. (50 Viet. eh. 7, sec. 5.)

7. Every warrant to execute any process mesne or final,

directed to the sheritT, when given to a bailiir 75 .50

8. Every jury sworn, or cause tried before a .Judge 1.00 .80

9. Every letter written (including copy) required by

party or his solicitor respecting writs or process,

when postage prepaid 50 3"

10. Drawing every afiidavit when necessary and prepared

by sheriff 25 .25

SERVIfK OF PROCESS AND PAPERS.

11. Service of non-bniiable process, each defendant (no fee

for affidavit of service in such cases to be allowed,

unless service made or recognized, by sheriff; on

County Court scale, including affidavit of service) . 1.50 1.00



.25

.15

.80

.3(1

277
But,,,
Scale.

niBii r:ourt

12. Serving .ubpffna., orders, nolice, „r other „
'<^iml S",i

(licsidramileiijp!) """^ papers
13. For end, additional parfv .erved * • "' » 50

tce.ii„g i, „,„,|e. ,H.r mic
"^

' ' '"' ^ I"'""

13 .13

AliRKST AXI) AmcHMEXT
i5. Arrest, when amount ,\,m not cxeeed «)nnArre,

,
„•!„.„ amonnt does "o e"4 WOO ^ "" ^ »»

6. Ba.l l,„„d or bond to tl,e limit, 8 00

,o ,.'f
'*•'"""'"'"' 'lie same 2.00 J.no

18. Mileage „„inR to arrest wl,e„ „,nde' ner mVle ' "" ^

20.Certi„ea,eo,snr,.„der-,l;;™;^e,„nderRi„e-,0.„: l^ ]Z
Ansro.vDiN-o debtors

"•
^'!Sorr;sLf''" " »""='•"-' »«-»' .n

22. Valuators, eaeli ,
3.00 160

23. Removing or retaining property 'reas„„'.k,'
'

' I,
' "O > "O

Bary cli,biir«.menls ,in „ii
™'"°'»Me «nd neees-

,,,^n^:sr:-^H'^"=^--™"^

1.50 1.60

REPLEVIN,

28. For writ de retonw habenJo J'^^
1-50

^i). On replevin bond lOO .50
30. Assipniiient 4

. 00 2 . 00
31. All necpssarv disburaement^ for VhV,;

' ^^O .25
and remov-al of propertft'ak™ i^l^repTv^'""'

'"'

JURIES.
32. Notice of appointment for ballot of iury
33. Nottee to elerk of poaee of ,„ch appLiment -2 f34. Fee on balloting special jury

P''""""""« ..lO .25

35. Fee on striking special jmi.
'.'.'.

'.'.'.',][ ' ' "" ^ ^O
i6 , 50 1

. 25



978 LAW AND TAXATION OF COSTS.

nisher
Sctle.

Hlsli Court
and Court CouDty
uf Appeal, Court!.

80. Serving each special juror (beKidcs mileage at V.in.

per mile) ., $ 50 $ .25
37. Returning panel i>f special jiirora 1 .00 .50
38. Keeping and checicing pay litit of speciul juror»' attend-

ance, in each case 1 . 00 1 , 00

SALES. POl NDAGE. ETC'.

39. Poundage on e.vocutions(, and on attachmentH in the
nature of executions, where the sum made does not
exceed $1,000 (in the County Court on the sum
made) 6% 5%

40. Where the sum is over $1,000 and under $4,000, upon
the excess over si.ooo (in addition to the pc if.jHge

allowed up to .$1.04K)) 3%
41. Where the sum is $4,000 am', over, upon the excess

over $4,000 (in addition io the poundage aUowed
up to $4,000) li/j,'^

(Exclusive of mileage for going to seize and sell, imd
of all disbursements neressarily incurred in the care
and removal nf property.)

42. Schedule taken on execution, nttnchnient. or otlier pro-
cess, including copy to defendant, not exceeding 5
folios 1 . 00 .60

43. Each folio alwve .1 lo . lo
44. Drawing advertisements when recjnired hy law to he

published in the official Uazetie or other newspaper,
or to 1)6 posted up in a Court house or other place,
and transmitting same, in each suit 1 , .50 .

"5
45. Every necessary notice of sale of goods (not more

than 3 ) , in each suit 75 ,40
46. Every notice of postponement of sale, in each suit. . . .25 .20
47. The sum actually disbursed for advertisements re-

quired by law to be inserte<l in the official Uazvtte
or other newspaper.

SEQUESTRATION.

48. Upon seizure of estate and effects under writ of se-

questration 4 , 00 1 . 00
49. Schedule of goiids taken in exei'ution (including eopv

for defendant
) if not exceeding five folios

'
1 00 .50

50. Each folio alrove five
j

61. Removing or retaining property, reasonable and neces-
sary disbursements and allowances to be made by
the taxing otlicer, or by order of the Court or Judge.

52. (Poundage upon sequestration followed by sale and
collection—as on other executions.)

10



.40

20

WRIT OP I'DSSESSIIIX. ,-0

"HIT OK POSSESSION-,

High Court

53. K.v..,.,„i„„ „,it ,„ p„„,„i„„ „„ %x^s. s,r

"rsS:;;!:' :s,^i;^:"f "-? »-ey..r, „„„„ „,„,

for Min,.;inB e 1« ,N nl ,
"V

•>'.>"•« »nd otL-r,
'« "M„„,.-,, to Z rllll"

"'' '"''"'' l'""*""'". to

.. ,.
°^' •' 'IKW IIV A JIRV.

•i'. tm tiiiYfJiiiiff expenses to tlie slieriir .i

5S. Fee to the «l,erilT wL, t| i'
.
'""

.

''"""""I'l''-

five ,„i,e, ,r'„;",Ir„'^L'""'""""'"'"»°'™-'
>9. \\ l,e„ s,,oh ,li,tH„co ex(w,U Ave mile, " ""
I'll. In case he is neeossarilv ahse ,t -V.J ., ' »»

1..'. fee to eneh eomnioii ji.nmnn. i,er ,li.-iiil;J. l™ to eael, speeial j„r.;.,„„ri, per ,1 l-m '
""

04. Allowance for refreshment to the |li,r ,
" ""

;];r^;s,;v-:;;ii^'™=-"-^?";t";?om
00. Anil for each whose resilience eveeell. a .,' ' . ^"

sheriir-s ollice .

P-'x'ee.ls |l,e miles from

.00

WRIT or i.v.„;rv, escheat, etc

writ of a like nal,;;;
"'" '" """•"' <•' other

09 BailiT."',"'-'
""•'' >"''" '" «"<-l' ''»•' " *""'

":]i?;;''^t,rrsi;7pS™-t'';o "''',, "^ :»
per dav. ' ' '

"^^ " oxcccii $»

"
"'S;;.:;;;'"^ s'"""'"

""'">"- "i,ero writ

1.3 ,13

COROXERS.
2. The same fees shall lie

for

lion .ind retn

servi^s rendered hv them i„thel"?!,^''.-^;':'"-'"!
to i^oroner,

PICK'PHS.
' "'""•' •'TViccs nhovo sppciflp,],

a^ nllowpd lo stiPi



280 LAW AND TAXATION OF COSTS.

CRIER'S FEES.

AS FIXKD III- .-iKl.'. 10, CH. 12, 2 EDW. VII,

[Criminal Prosecutions.)

1. Makinj? proikmalioi, for opening or adjourning tlic r„urt of

ilTtv , '"""'P'T »"'' Terminer, »„d General fi,,,,]

Xv'crJ;,:i;;a!''co^rr';"":
. 'Tr

.

.':"'"':
.

""^
.

.'"""'%„
,,

2. Malting every other iiroolamation
jj

3. Calling and swearing grand jury rq
4. Calling and swearing every petit jury jq
6. Calling and swearing every witness or constable lo
«. Attending Assizes, Ceneral Sessions, County Court, and C.'inniv

'

Judge's Criminal Court, per diem..... ,2,00



FOIt.M I.

" lero ,. „i„, „„,j I
"1 «» not ,x„„l $o„

" .ere c „i„ „,„„,, J" J'l »» not e.vre,,l tm f

"

3. Copy of,„„,<. 1 -.Mn, of

'T£'!H^-UriSS.-,.,o^^'T-:::::::::::
• Every „«4,„„ „„„ , .

"""• '"-Se»Me nn„er

Ccrlifv.ng under sen] „V VC,' n"\

f.-e



LAW AXD TAXATION OK ConTS

CopicH itf imiiiTs. for whicti no Uv U (ttln'rwi-M- |noviili'tl, iu-ccm-

-arily n'fiuiicil fov Hcrvit-o or trtuiiiiii^-inii to Die .JihIr"-. i*Hch.*0.

If fxofcdiiiH two folioi*. |)er folio '

Every iioticf of dt-ftfiiL-i- <»r mliiii— itni ciiti-itHi. or ollii-r iiolii-c

rcijiiireit !« U- n'lvvn l»y tlii> clerk lo jiiiy |uity to ii 'iiu-i' or

I»rortfciiii(.'. intliuliiiji iiiiuliiiK. Imt in'i I'o-'lUKf"

Kiitpririx tiiml jmlnrni'iit hy cU-rk, on «|n'tiiil smniiiont. wlu-re

cliiim not (H'-initnl

Knt<'rinn t-vcry jii(l;:nK'nt rt-ndpreil tit Hit* liciirinK. >*r lln;il

ordn- niiidf liy llii- lii'lfp- '

(Note— I'hirt fiV diH'!H not Hpl'l.v t" "">' l>i"(*'<'<iiii;; on jiui;:-

Hifnt MiiinnioMH.)

(Tliis one fw of W c-nt* will incluilf tlic >Pr\ ice of r«-<onling

at tlu' triiil iniit iiftcrwiinls cnterinK in tlio inocnlnrt- lM.ok

the jiltlnnieiit, lU'cn-c timl order in it-* entirety, rcnilervil

or niailr at the trinl. Jf n (iarnislicp prom-dinp hefore ii

jnJiiinent. lln' fee of r,n ituU will !«> alloweil for the jn.I;;-

nieiit in respect to the jtriiiiary ilehtor, and a like fee of ."»n

cpnt-t for the adjudication, whenever inadc, in re-j»-ct to

the gnrnishec.

)

Siib(KKnii to witne-i^

(The snh|iu'iiu may include any nnrnlx-r of name- therein, and

only one ori(>iiiHl Mul)|>o'na «hall he taxed, mile-- the .Indjie

otherwise orders.)

For every <-ojiy of -uhpo'iia rennired for M-rvice

Summons for jury (inclu'iing vopy for each juryman). wIh'ii

required hy )iiirtiert 1

Calling and retnriiin^' jury ordered by the dndgi-

Every order of re cnce. or (uder for a«ljfinrnnienl. maile at

heariujr. and e\(iy order re(|uiring the signature of the

.Iiidgp, and enterinji tlie same, including final older of judg-

ment dehtor's examination

(Any warning neeessaiy \\ith order. r.</.. tlie Wiiniing in Form

7;i. forms part of the order.)

Transcript of judgment to miother Division Court

(Almlislied—Transcript to County {'(Uirt.l

Everv writ of execution, warrant or attadiment or warnint of

coMimitment and delivering same to hailill

Renewal of every writ of exeeution. when orilered hy the judg-

ment creditor, or of warrant of commitment, when ordered

by the Judge
Every Imnil. when necessary, and prepared hy the ilcrk (in-

cluding alVidavit- of jinti. tion and of e\erution) 1

.

For necessary entries in the debt attachment Imok, in each

case (in all)

Transmitting iraii-crii't of judgment: or tran-mitting papers

for service to anotli -i division: or to the .ludge. on appli-

cation to him. iiic iiding nece-sary entries and mailing,

hut not including postage

Receiving pa|H'rs from au'ither division for service, entering

the same, handing to the hailiir. receiving and enteriiij;

his return and transmitting the same (it return made
promiitty. not otherwise)



.1.-,

l.no

nOlsIO.V OIKT TARlKf,

'lilW. lo 1« |„ii,|viini, I,,. ,,„„ , „„: . —
^

''*T"-:;;| '•"":-"«.....,
......M.:,:.,./.^

283

.»0 10

10

I.

3.

4.

5. F..1-

S<rvi,,. „t .,„
-— lUll.lrK'S KKFS

;i;..;^s':-;;rr:.'srtL;'T -"'"'>'-> '•.•

"•|.cr. Aim ,.,,.,:;(: 1!
:;;; ;;::

;;"' .«.- «.. *"!.." ,]»„, ,.v„.,,,i, J,,,,
"' "»» ""t e.vci.,.,l .jiiiii

• '

^
I'.v llll],. l.s.i(

' '-"fe.cins every writ of nx,.,„,i .

'

"1;;:,": ','""" "«' -t ^c^e,?';';;"""""' '"- """.'•-..•.'.'

nn,!;™' ''f"^-w^;,;;""
'"-' ""••-.a »«o :::::::

''
If; .....1 »:""„,

^.'T, J"'
•--, -"'"." 7 of 52 ^•io,

.."•"..l..,„ lo ,|,e ,;,ri,r.
'" "'•" >l.- K-'l .1,„11 I,- ,' J;;,-

"«». oroll,er„m.s;arn,,,,'. '"."'''' -...".".on,. ,„. .,,,,

iril"
' "• """' »"'l«l a I.!, .i", r,

'"'"' ^ '".".I.- ™.-..'..^""" going - M 1/111,1

.}5

10

mile —;;";" """W «rra„t. wl,e„ „"n«t ni,i,l.. |)er



284 LAW AND TAXATION UF (.DSTS.

0. Milt'iiui' ciiiTyiii^ ilfliii<|uciit to pi l-><)n. iiidiKtiii;; nil t'\|H-iiMM

ritul nHMiMlaiict', jHT iiiitc $0.20
10. Kviry fti'heihilt' of ]iM)|i«>ri.v wi/fil, iiiliivlitMl, oi i.')>lc\iu<l, in-

cliiiliiiy iiilidiivil i.f Hiipiai'iil, wIm-ii in'i'i'^-m.v :

Kxiii'.liiiK If 10 iiikI imt I'Mri-iliriK *li(l 30

KxcfciiiiiK *-Ji» uiul in't i-.\fii'(liiiK *«n SO

KxM^HliiiK *Ull 7ft

11. Kvt-rv lH>ti(l, ttlii'ii iH'ii-'-tHry. ttlifii |)r»<|tiiii'tl Ity the biiiliir, iii-

cliiiljiijr utIlJiivit (if jiinUlU-iiliiiii mill t-\t-i'iiti<m SO

U. Every idIU* iif hhIo. imt fxci'tvUiiK IIikt. iiihIit i-wiiiliori. i.r

uiiilcr titliu'liiiu'iit, ciuli 13

la. ItcaMiiijihli- allowmict's titnl 'liHimiM-mcnti. iii>(i->->nrily irmirn-J

in Hit" cjin- iiml ri'iiupv.ii '-i' iiiii|ici'ty

:

(«) If II Imiliir ri'iiiovfs I'loinTty Hi-i/c<!. !» in ciitilUHl tir the

iifi'cxMiry (li-lii;idi'iiii'ii<-. in iiiiilitimi to tli*-' iw^ fur M-iziire

nnd iiiiloii^r.

tl,) If It.' hikes a IkiihI. Ilicii to .'.II fi-til-. iii-li'iul of iIIMairM--

incuts fur reiiinval of i»rn|H'rty.

(() [f as-^istaiut' is iii'tftsary in tlio si'i/iin'. or sci'iirinn, or

rftainiii^ of |no|icity. the ImililT is entitled (o tlit- iliMbur*'-

iiK'iils for Hiicli asrti-.taiii-t>.

{dt All ciiiirnes fur (lishiirM-iiiciits uri' to lie KUhliiitteil to tlio

clerk for taxation. >iilti,-.t lo a|>l)<'al to tlie Jliiluc.

(f) Till' liailiir niitst in all ea-es i-mloise n incniornn(lum of

all liin cliarHOa on ttit' l>a<k of tlie cxeeiititin. or «tiit« tliPin

on a weiHiratt) t>li)i of painT. mo that the clerk may con-

Vfnii'iitly tax the hailiir'-t cliiirgCH for fecn and liislmrse-

iiicnts.

if) The e'crk if* in all cnseH to «ign the infiiiorandiim of liU

taxation ami preserve it among the papers in the chiisp,

together with the exeention, for future referencw, and

thereby enable tlio elcrk to ecr*.if.v the bailiir's returns

properly.

14. If exeeutioii or profess in attachment in the nature of execu-

tion be sati^lied in whole or in part, after seizure and
iK'fnre Hale, whether by action of the parties or other-

wise, the bailiir shall l)e entitled to cbarye and receive

;) per cent, on tlie amount directed to l>e levied; or on the

amount of the value of the property seized, wliichever

shall lie the lesser amount.
lo. Poundage on executions, and on nttachmrnts in the nature

of executions, rt per cent., exclusive of mileage for goin^
to seize and sell, upon the amount realized from property

necessarily noId.

:i.—FKRS TO \\JTN'ESSKS AXn APPRATSEUS.

Al.t.(>WA>(KS TO \VlTNF..SSK.S.

Attendance, per </i'('»i. to witnesses within three miles of the

I>Iace where the Court is held, if within the county . . ,$ 75

And if witlioiit the county 1.00

Attendance, if witness resides over three miles from the place

of sittings and within the county, per iliem 1 .00



"IMMIIX („,„T TAfllKC.
28.-,

Attenduncf, if wl(ii».„ ,.,

,

» ^rL:i'!:,,:^;;-^;;S::rJ!r;,;;r;;:,.";;;:,r- v,„

<xo^-?;ii:^,:!;;:;;;-'„;" 4--''-''-' w-^r;,,:':;:

•':;'" -h.'m "1 ;.;;';:;;;•!";' '-^ -.i .ml:
' <" full .illn„,„

""I.'. II«'V »il| |„ ,,„i„,.,|
' llii'.v «H..,„I i„ „„„,,

, , „

' I"" .-,. ,imJi,.Jr., ''';;','"''''•'
'
"' IV

'i:i:s OF .\iM>ri.\]si.:iis
l-KKS TO .\|.|.||„suis ,„ ,:,„|,^

To end. „„,,„,i„., -„, 'V
>'"'"'' ^'••'"""" '""" "'"""^"' '"

('7 Vict. ,.|,. ^,;, Ill

P"r ,,11 servi,,,. f,,„„ ,, .

''"'-

'"--.„,
,,,,:::i;;;.;;;'-.,;;,r::;;:,;;^/';;-"7"t .,.,,„„"'"" "" n'liini lli,.„.|„

. „.

«lii.

t- , IIaii.iif
^•"r aj] servipos rpiiiipro.I in

property .,,„„ ,, ^itv 'd t L fi 't* r"',"'i''
""'"val „f

""'
subjMt l„ l|,c „p,,,„,„| „, 'i;^ 1;^^^

jiM taxed by the clerl<.

.4(1



SMi LAW AMI T'.WTIIIN I'f (l»-T».

( osr Ol' l'liO(i:Klii.>(iS AI.I'IIAIIKTICAIXY

AHIiANllK.l).

Ill 111." r>'lli'wiiiii ttntuH'i'iiifnt t»n' imiiilifr (i.Mi>«liiil lltf it-m

t,.(,., |„. ii<iii>l»l c.( 111!' lurlir lli'lii. uiul. iililf" ulluTwW iU'h-

i-iitnl. till' li-lVirlin' to tu tiiriH A.

Am

Al.»

l)iii«liiB »l..lr.icl. |H'i l.ilii.

KiiKici«.iii|i. p-i l"li"

Xoliiv i-inli.r..-.l. I'l-i f"!i''

( iipv iif lllt-tlil.-l llllii ll.itiii-

Alli-ii.liiiB C" -'H.'

. |.,.r f.il

lliiil. I'.Mirl

.ii»l I'liiiri Cniinlr

vt AiiiHil, Courta.

. nn in (10.20

III .10

ii< .20

.. ]<> .10

.,-1(1 .29

III I

i-.t ii;:.iht-t. if ili'fi-iiili'il

N.,. ir, ;l „l ,Vu»,.,.ui

II Hi

.

. 1.00

.20

. .Ill

. .-Il)

.30

an
Ill 1 .

.

20

]ll-l' (uliii -„. C.ll. Ill 'ill . .
.10

30

.25

Iii.tiu.-iiMiis h. |i

It lllHk-f<-|hl.-.l

Writ of •iimii

I!.. 1, K.lw. VM. M-v. :l i-l>.

AHiilmii-. Stc l//«/<rii(;. ( riifii- iini-t Ih* tli

rl.uil -r 111.- (.laintiir ttii.l ..f !«.. otli.T [HT-Mii.

M'.- ..'.-. » of nl.«.v.. Arl.)

Atlfliiliiii; t liiimlii'i-" fnv

DiiiHiiiK i>i(li-v. |n'r fi'l

iJiiuviiia tlill'li'""''' "iilcr

Puiil. lifHiilfi tlliii}.'^

AtU'iuliii« tlH'rilT willi

Aic'ici'TAMK or Skuvui:.

Attcmliiij* t(i Kivpnrnl.liiiiiiindvitiikiny t(m|'|>fiic (in(») l.UO

AiToi \r.

l)iii\viii)( acrduiit. [n'r fitUo

EiiKroiiaing. pr fulio

Iiwtnutionrt for ailiiluvit verifying (wlien siieciul »ml

nllowed by the taxiii;! oltlcer) 2i

Drawing alRdnvit. jier folio

Etigriwsiiig, iwr folio

Preparing each exhibit ^^

Attending to tweai

.20 .20

.10 .10

.IKI 50

.20 .20

.10 .10

.10 .10

.50 .23



|I0 20

10

,20

10

.2}

.30

.20

.10

.10

.10

25

A.C,„ST>.VT_„»,,„,,,.„j.^.^
jj^.

A«uf.\T^f „„,„„„,,/ iri«ii_c.,„„

Pi»i<l ('«><niiija^)on«'r. fiirh itH||,
"» Aihn*!, r"im"

'"''' ' ""•-I".»r, ,k|„^ „;.,, „,|,,|,|,
"' -" *' 20

''"i':!.zii,7;:> •-

'<w,.;::„!:c:::'"-';"~ •

" "

Ipon |.«}im.„t „f „„ ,„ ,„„ „,
, " '

'; ''
-"""nt I. „,,„„j, „, ,,„ ,.„„'" "'"•'' ""

tor evny mlilU'iK,. of i„„ii..,. .

•'"' SO

'-.k.. 1/ „..t „v„ ,„.„ ;„ii,!;

"''"""""' '""" '"•

Kiir n-iT.v f„||„ „|,„.,. ,„„ .10 30

AMl.Mi IV,T,t,. .s„ ,„„,„,„„„,

AnM«»,„>„, .s,T.\ „„>•,„,,,,,„„,.

At»VK|ITlNK.MJ:NT.

Ufu'viliK n.lve,li» „, ,,„ „„. . ,„

Prepnnng earl, f.,|,i|,it '" . lo

Attemiinj; lo swear 1" .10
P«M C'mnnii.»iu„er, „„,|,

' 'in 23
P«W Comini.,«i„„er, each exiiil,it

" ^0

"''T^,:":^r"""'""" •«—«.„,;„„ "' »

Enifroj.ing affidavit, per f„li„
-" 20

Attending to have .»c,rn .. '" 10
Paid ConimiMionor, oath

''"
2.5

Attending Ma.ter ,„r „rr.„t .o .tt,,: ,dverti.„ent Z S



986 l,\W AMI TAXATroN OK ((WTM.

Ali\tMl\f,t Vt.\T-'ti>»linilttl.

(*(i|iy iiitil -criiii-

tt OH ri'tiirii of wKrrant, ^r

Ul API-

. . fit ' 10 10

Ih'iir

'!>• U' inrM-ii-fil lit tlio iliaiTflliiii ut Die tusii>;( oflUvr

ill Tiin'rilii. or In ( ixinly Court i'li-o"*, of ihc ( oiiiily

I'i'tirt .hiilp-, to not i>\i'«H>iUnt( |H-r hour {i*y£} ... 2

I'lii.l )>tT lioiir I lH>-i<l.'M llliiiK- 1 1 1 It 1

rtiltl for ftilr ni|>y of ii.|\i<ili<H'im-iit \A-r folio

{'tijiy of uil^t-rlix'-iot-iit for itriiiitT, \H<r folio

Altvii.liiin Mill Willi

AH.-ii.liiiK for |.roo( ,,

Krvi-ii.« )>io..f I

Alli'ri<liiiK f"i' |io-tfr4

riil.i i.riht.T

Ail.-ii.liii« l.ill jM.^etT with hilU

Diiiwinji t<tll<lii\it III hill |)o>tlt'r. jht folio

Kiif(ro««iiit{ -"iiiiH', |HT folio

)'ic|iitrii);{ r\liiliit

AtUMiiIiii^ to »\\t'.tr

I'liiit ( oiiiiiii-tiioiirr, ontli

I'litil ('oiiiiiii»->ioiH-r, exliihil

Puitl bill-[«mt*'r'i* I'lmrKt'i*

('o|)j- of mill rti-iiiii-nl for tif«.|>ii|i4T, [mt folio .,,

AttPiidiri^ with h;:iii«> for iiiscrliou

I)rnuiii>f iit1iila\it of imhlicittioii. ywr folio ., ....

KiiKidM^-iiiiif ciini*'. |iiT folio

Prfimriiiy i'\liil>it>*. oiu'li

Atteeiiiinjr tn HWi-iir

Paid ConiniiH-.iomT, oath

Pulil ('oiiiiiuoHioncr, ench exiiihit

Pdiil m-w-inijwr't rlinr(f('B

ArniHiM) ON K\iiit:.\(K.

Ill roiiti-xti-il I'liM'ri, ill till' ili«<T('tioii of the tflxinff

olicer, (fir County Court clerk iu County Court

caM"*J cotiiisi'l foe nut excifdinj; (I.>7) 5.00 3 Of>

IH) I.IHI

nil .50

111 .10

111 .10

>ii .<>

iiii .It

11(1 .80

.-.1) .25

i^ii 25

jit .20

HI 10

111 .10

.111 .25

•ill .20

III .10

III 10

.111 .25

»ii .20

III .10

III .10

no .25

20 .20

10 10

Affidavitm.

In^t ructioHH for aflldavilN wlien iillowpd liy the taxing

olHi-er, or County Court clerk in County Court

ca «n ( 22 ) 1 . 00



I.IH>

.5(1

lU

.10

.2S

ii

.90

•a

ii

.20

.10

.1"

.23

.20

.10

M
2S

.20

.10

.10

.211

.20

10

>M>;xii,m|,-.vth.

'*""""— '•-.,/,,„„, ,„.H,,„„

friiir„,.i„„ ,,. ,

•'"<""" (1171 .

"'>if..l.

^".-..n,,;,:'.:,:;''"''"'' ^'«' '.m,...
;;;

?^M ;;::;::;;::;;
•"""<'>. f

'> 'i;' ir:- it,„o „,,,.
;;

" """
• lii'lii,

nir r..i„
'

'"'•
..,„...;;:,'" '

.>

-r:^.r"'"- -
.

.

'" l.l^...ll„B,. ,„„„„„„„, .... „'

'"•»'•'
»...i -m,„„, „'„,,.,-"'"" '»

' r,v
"' -oliVrKirl "'iKPt.ir. n.,r |,iirln.T

Aiiu'mPin! .
""'""''"''•I" ' "" ""

i^ir;;s^',n""""^ '•««' ::.:::.::::
?:

^;Mien
-' I" niimiil „„,„,,i,. „ ; . „, ,.

f
"""i".« ...me. p., ';;;;;;"

>""•" •t.v ..r ,.i,.,,,i„„ .

™ ;:

'"fli i-l any „„, p|„„
";^"'"'' "' '""re lh.in 200

-i--.wj, 'ri:-;
"•"•'-''..•

".,.!., n,:;

"nvcnlrnt l„ rea.l ,1

'""" ''''""'I' "• in-

i;'™''-».«.L,irc ;,;;"'/''"•"'''"

2Sf)

f'l so

10

In

.2.1

20



.,(||| |.\\v ANl) TAXATKIX (IK COSTS.

ftml C.iiirt OiiinlT

f, ,; ,
ot Appeal. Courfl.

Copy of »n,..na.,l l.l™.li„8, per folio *"
J^

»"
J|.;

Attfiitliny lo file
j^^ j„

Paid lllintr
,1, III

Copy I., .orv,.. lH..r folio
.^^ ^J

AttOlulillt; to ^ITVC

Al'PKAl... S,-.. VMmima^Uoi-r. I\,itu.^rl tW.

Vl'l'KAL lilOM ClIAMllKKS.

2,10 1,(10

lii,tni.-lion» lo ap|«Ml
.^^

„.

Alti-nciini; t.. *t cl<nv.l iippe.il
;_^^ "J^

I'.ii.i cm 11.1

X„tiei- of iiiolioii. linniiiiu iiml io]iy lo .eno. I»'r

^^^
^_

Mi" '""
'-M '.ir,

Attni.iiiil! to MTve „ ,11, , ,„.,

Coiiii-i'l f.'i' "II aiBUiiicut ,,",
•r„ I,. iiuT.Mseil in the ,li,iTeti,.n of llie ta^<«g

ollieer ill Toronto to 11 sum not excceJiiis $11.

Atte,„liii« lo liear ju.lgiiie.it, if re.erve.l 1 '

Uraft Uliollle. of onler, pel folio, wlieu prepariHl l.v

.olioitor uiKlei- ,lir.-etiou of olllcer iwtllin;! the
^^^

^^

Slllllf ( 1--1 ) ' '
'

'

Apj.oiiitiueut 1.1 settle, eoi.y anil -erviee, if iliieeteil l.y
^^^

^^^^

the lt.'):i-.lrar

When !.eiv,...l on more llian OHO party, eiu-li extra

, ,
.fit* >'

copy 1.11.1 ..•rvi.e

^ ^^^ ,„
Atteu.li.ig to aeltle, per hour

To 1« inerea»e.l in the di»crotion of the olBeer in

Kliei-ial un.l Jilllcult caaeH, when the aolieitor «t-

teii.l,. per«.ually. to a »uui not eseeeilins altogether
^

^ _^^^

(12li) '"''1!! ','!,

Encro.Hiug or.ler a. *tll...l, l«r folio
_^^ ^^^^

raid on or.l.'r (4Slt.l
'J^

'^^^

And f.ir entering, per folio (54 B.)

Drawing hill of co»t». ineliiding engrowing an.l eojiy

for taxing olTicer, per folio
'^^

"_

Copy to .«Tve, per fidio
^'^^^^

Attending on taxation, per hour
^^^^

In County Court ca»ea, or on lower scale

^^^^ ^^^

Paid, liesides filings
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,:»

.11)

Arrt.u niiMi. U.C.I

,,,..,t o,',;,:"" """""v- «» -vioiioi, i™,.

,

l'ia«i,i^, 1,„,|,|, ,„^ ,^^,j_^

Kii(-i„„i,|j,

-^"'"'I"W "" wc„li„„

i!f'
"'"•' — "li iHTMio

:"f
"""""« •-»"' iHT toii,,

Atl|.|i,|„i„ t„ ,„,,„^
I'liiil Cciiiini^i,,,,,.,.

J™:''!'"'
-'i„„. ,:„,„„,;;

,•"""' """•
i-i- ("lii,

.\ii,.,„ii„^, ,„ ,„.^,„.

I'liiil r,.„iii,H,i„,|,.,.

""iilavit. M.„.|„.,i, ,. V "" '"""' ""'I •'iii-'i

.>e,,,li,,,, ,„,.,„.^.,
^^

Aii.l
,1 u-o li, tl„. „„„„.i,„ , , ; »3.0(l

til- l«„„l. ,„
"''I'"-"" 1""<.V f.ir i„,„„,„„„ „f

III II,,. Si,|,r,.„„ ,.„„^, ofC;„,„,|,;. 3 0(1

.Nol,«. „f p,i„^, ,,,,,„^,j^.

Atl..„Ji„(, „„ „||„„„„^. ;, .„.„. 2.00

3
, 00

"":"'"' i'"'lii.l",i; l„ ,.„t„ I,.,.,,
For „u.|, mliliti,,,,,,, ,,,f,„,|„„,- 1.00

iai,l entfrint. »P|i«ara„M ,:)n H ,

20
Pai,l for oarl, ,lef™j„,„ „,„./ ^

' ,-
^ ^

20

DrawmR unacrt„ki„„ ,„ „p,^„
' """ 1 .00

For l,„„l|„g ,|„f,„„ .^ ^
_ .,,0

!"""•"; ..ot to 1^ „ll„„.e,I , I

""""?""'" ''"-"P-

1.00
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»0.20

.10

.30

.20

.10

.23

.20

.20

.10

.25

..iO

23

.30

..50

.10

.13

.10

50

25



on.) i,\\V ANH TWATION OF OIST>.

ami fuun Cnunty

Appka»»n>k-C.../.»«.J.
,. .,

"'*""• '^""'^

Xoti... of api^aiaiire "lun o„IorJ uffr t""o limjli"!

by writ, a.ul notice given t„rtl.»ill.. Imt not other-

^^^ ^^^^ ^^^^
wise ( 7- )

N-otice of ootry „f u|,,«.uru,.ce in nHioi, for tl,e r^reover.v

of lan.l liy |ior»on not nanml in tlie vvnt (.J) ... >" -'_

Attending 1" mtvc noliic
^^^

".

Attending to seiui-li aiipearanic '^'^ ' "^

Paid :

"

AHidavit of non-npi^eariincc. in.lnding coi-y, ouUi, an.l
^

^^^^
__

alti'mliii;i to swt-iir 1 1-0)

Arroi.M-MKNr.

To »elllc or ,ms, jo.l.oi.nt or onl.r of (no.L M.;n\-

ing (or. drawiii-, coiiy nml sorvice

Wliell M-rved on more tliim one liarly, ti.e exliii

en|.i,M and «'rvi.,M are to 1.0 allo«e,l, eacl, oil

For every h.-nr's alLoolaiKe l.efore ll,e l.roi«r oll„.,.r on
^^^^ _^

settling minute:* or pas-mg

To be inc.r,.:,»ed in Ibe .li-,.relion .,t ll.e l.s.og

olli.er in r.oonto, or in Coonty t ourl .a-..- of

tbe Omnty lourt Judge, to not e.wee.liM, l-er hour 2. 00 IM
Asaesanient, not lee of and one copy ( i

. ) '

Attending to serve, ele., a., in notiee of tnal.

AbBITBATUI.NS.

On arbitrations, vo.n.sel fees nK,y l.' allow,,! an,l

ta.ve,l on llie same seale and eon,liti„ns, as far as

possible, as those hereinl.'fore preseril.-d for

eoun»el fees at trial. Ifm 10:l la"!' ^\-

ATTENO.VNfES.

Admissions. Neeessary a,t, ,ol,,n,rs eonse,,,«o.t on the

service of a notiee to pr.alnee or a,lnut, or an m-

speetion of ,l,«nn.ent, >vl„u pro,h.,.e,l un,ler order,

i„elu,ling «,ln,is,i.ms, aHoge.ber (90) ... I «> ^

To be increased by the taxing ollieer or County I onrt

clerl<, in eases of special, dillieolt and i.uportant
^

^^^ ^ ^^^^

natur*', to

^"^':he^^.n!^t.,.;u'b?a"Sr^.o;;,"": ,.oo ...

On appointment or warrant of .Master, registrar. .>,•

aminer, r, feree. or Cn.nty Court elerk, per hour
^^^ _^

(102)



ATTKXDA.NCKS.

ATl:j,DANrES—tViiri,,,,,,/
",'*''";

To l,e ,„,rf„„,I i„ ,|„ ,li,„,||„„ „, ,1
,„,.''! ' ""

"rinc^„,„,vc,,,,,t™...,.
,.,,,, ,,,"«''''''

,

'^"•"":"^; -"'--, „,,„ e.„„^ „"„;,:„„
'""

•l'n:.::,h „„d i,„,„„t,„„ ,„„||„,,, i„
,,',,'''

:;."--;-;'"• To, ;:,;•,"::,;;:;:

I r ;';'"''"""''*''' '-'I' "''"- i.e

'l|-' •••-.. of ,1,0 ,„,„„, ,,„„, „,,,,,^, j^^ _^^^^ _^

on proec,,!!,,,., i„ „-„„,, ,,, „,,„ ^.^^^'"'^
counsel (02). '

fi-frs as

'""'''";"'"
.

''"-' " <" li-.r «,„.„ „„, ,,,,,, „„cl.wi. CI iirijiMiii-iil (1)4)
'^ "

'"'" ''*."""'''" » <l- J-W..OMI i» „,;t .ive„ in
'""

o,^ Co„n. „„„,„.. ,„,id,or„„.„J,,,„p;„™"

n'Lx":!^'"-
"'^•'•'' "' *'"*^<."

To l™r j,ulj,,„o„( wl,..„ ,.„„„.„„„„. ,i,
"'enl. l.l.t juJp„,e„t „„t siv..,, ,,,-,,

' ''

."S o..,™r, or revision h.,1 ,,,. „„fer U) '

, „„On revision by Countv Toiirt l.„r„ .

Taction, pj ^„;;'''';™« ""!(!" on appeal (!.9) ...

In Oiimt.v Court ruses (07) '
"''

Trial. s„liei,„ a„e„,|i„p. Court on trial „, cVusV
'

wlien not himself counsel, or ,,„„„er „f Jj^^^' - o„ ,An.l in s,,eei„l, .limcull, „„,, i„p„„„„t L^ l,,^

-"" '

hour neessarily present at trial
'

,In no ease to e.vceeil, |Kr ilav
" '

293

$1.00

.51)

1.00

at llie time
li attendance, lie duly cut,

in tlie book of the registrar
registrar, de,,nty clerk of thj C^;:':::i

•red

deputy



294 LAW AND TAXATION OF COSTS.

AtTENDANCKS—ConliliJI'il. uf Al'lHul,

Asj-i/e or otliiT ulliccr (if tlii' Court prt'sciit at Hip

tinip, or pinvcii l>y ntliiUivit ) (Ml.

Warrant. See appoinlmpiit. siu|irn.

Attendance on Muster, or ri'};i*tnir (or Coinity

Court cli'rk) in special tiiiittnr-*. per Imur (l";)l ,, ^1 00

Every oilier neivn^ury uttendinn-f (UUi) Till

On imparliiiil jiointH htkI niiilter-, reqiiirinjl tin- at-

tendflncG of counsel, anil when eounsi-l attcrnU.

Itpffire a .Xfuster. cxaniilier. ii-fen'P, ri'i-i-itrar, iti-

R|wctor of titlc-i, 111' Criunty Court clerk, a coun-iel

fee may W nlloVM-ii liy ii taxinj! ollicer in Tonmto

(or tlie .Imij-'i* iu Counly Cuuil cii«e«l in lieu

of foes for attcmiaiice. >ueli ernin-el fee ii- County

Court ai:.es not to exceeil *5 (H'Ti.

.'25

Bill of Costs.

Drawing bill of costs as between party ami jiarly for

taxation, (ineluiling engios-ins ami copy for tax-

ing otlicer or County Court clerk) \m-i- folio lH;t)

Copy to .serve, per folio ( 144 1

Attending to tile and for aiipointiiient to ta.\

Paid. eat'Ii filing

Vaid for appoitituient ,

Copy and >evviee of ii]ipoiutiiitnl. e.ieli

Attendinj,' on taxation (!HI|

Attending on taxation, jkt hour (117) l.no

Paid, besides tilings .
JtO

If ta.\atii)u ln'foic lo<iil master paid, per liour 1.0(1

30 .;:o

10 .10

rtu .;;5

10 10

.10

00 .:ii)

1,00

Bond. See .l/i/"'i? Itoinl. and Iti'in .'iii Taritl' A.

Brief.

lustriictions for brief 2, Oft

Drawing, five foli<w or under ( lOS) 2.0l>

Drawing for each folio above live ( IdH) 10

Copy of documents, otlier tii;in pleadings, jwr folio,

'

(III) H)

For original and necessary matter (110) (original nuit-

ter does not include any statement of law or

argument ) 20

Copy of brief for second coiins«d, when fee taxed to

him, per folio (112) 10

.50

1,00



BuEr—CoiiiimcJ. "i«iii'.,„r

"""''"'' '""""•'l Willi ;|,„| f„r hr|„, „. "'A,,p,..|.

•'-"l-it„r
:-..<.„,|i„B „,„l. .s,, .,'„„„,,„„„,,,

C-BT.HKI, („,.,. „, ,.„„„,„, jj,,^ ^^^^^ _^

('KHTIFU'AT^?.

I "Kl. .fimt longer ,!,„„,„.„ ,„||^,,
'™

i-or pHch folio over two '''"

Hunk n,n„as,.r
: Urnwiiis. Kr V.,li„ '

-"

Atton.ling for ,ign„|,„e 20

"rawing amdavit vcrif,i„„. ,,„ f„„,
'

! ='

'-"«™'"n)f. PIT folio .... -"
-Ittciiiliiig to „„.,.„r 1"

I'-ii<l foniiiiiMNioiier. oiiUi
'"*'•

Alu^or i„ or,li„„ry, l„™, ,„„.,„'
»,„, refers,.

'"

Rf«i»trar of (.'ourt of .4ppeal ""
CrliBcte of di,ohargi„g „,,,a.„| ,,, f,

I^Jcal regi.,trur, etc. ' '•>'>

Kiel V certificate for rcistratioi, , ;
"f eat*, etc.) (46 B,

"•'"""" «'"'«

E«r,- certificate „,„de evidence l,v la.
'

„r' „ ' '""

r;fi
"' "" '•™"°'' -'"•""« »".v ne:.:;.

Tat;;:'i:!r.'"*"'™'-''''-^'^^«'
.•....;..•

;;;

„ . .-lO

Attendinj; to be,,,eaj, „„,, ,„^
P-W ivlien tl,e „„,„„„t ;, „,,„.ard, of ,„o ."..,:;

;

'^
(-•L.U.M. /Vorin, („ .lfo,,„', „^„.

(m,ere. „„der the circum.lances «.t forth „„,. ,

2!)j

r.iiLiity

CollrU,

»0 Si)

21!

.11)



206 I,AW AND TAXATION OF COHTS.
nigli Courl

Claim—Vuntinunl. qfAiuKul. t

Intitntctiiiii^, iiii-liiiliii^ iii-tnicli'inpt fur ulVithivit, in

tlie discMum of tlu> Ma«t.T $1 .im *

DruH'iiig cliiiiii, \ht fuliu i^i)

Kngrtis-itig, [kt folio lit

Uniwiiif^ alliiliivil vt>rify)ii<;, jmr folio :in

Eii|rro-«'irif,' siiiiip, JUT foli<( Ill

Prppiiriiiy pxliitiits. ciu-h Hi

Attoiiiliny to NWt'ar ."»il

Piiitl f'oiiiiH.-fsioiirr, (liitli , HO

Pai.i Cnmiui^siomT, i-m-M cxhiljit ID

AttPiidin^' to lik- ulllil'ivit .'iii

PhUI 10

Copius to HiTVf. if (li-tiianilfil. [>er folio .10

Atteniliii-; to w-rve r»0

Attondiiiff Manfcr's oilicc, per liour 1 .00

To !« incrcasod in tlit! discri'tion of tlie taxing oHict.'r

in Toronto, or t'oiinty Court .hidj;*', to nut i-x-

cpL'din);, jit hour ( 10;J) li.OO

Paid Ma^tcr'rt fws, licsidi-t lllinfjs per hour l.TiO

If tlio matter is important, retjiiiring tlie attviidanei'

of counitt'I, tlip taxin<^ oHiccr in Toronto (or Judge

in County Court caws) a counsel ffe may I* al-

lowed in lieu of »ucli uttondance, not to oxceed $5

in County Court cases {107).

WliL-rt! it is in'ii'isiuy to prouure livu vora evidem-w

of witnesses, otlior tlian of ttie claimant, charge

for suhptrnas, ftc, r.9 in other cases.

Bill of costs and copy for .Master, i»r folio -T)

Copy to uprve, per fnlio 10

Attendinj; to fcrvc r»0

Attending on taxation 1.00

Paid lipsidea filings 1 . 00

If revision is neccs.^ary under C. R. 1167 (see post

"Revision of Costs") add:

Paid Master forwardinfi; hill for revision 50

Paid revision fee besides postage both ways (see

C.R. 1170) 1.00

.20

,10

Claim. See Stalcment of Claim; Particulars of Claim.



"•A>M-C..K,,K- ,„. ,,„..s.„. „„,,,, ^^,
CM,,,. N,„i,„i„,u.u„f. KlS"rl,.
Uru«l„g aamc (UU) .

iiaUiurl Camii
•''" "''.V M.i..„,i| f„li„ „l.„„'.',,',

*"•"'" •'-'
J-"r ..vory ,„i,nti„„.,l full,, „r „,,„• ' "" ""
-Aiic,i,iiiia i'> liio .. I" .11,

I'lild, lilhij; .;„, .2,-,

-At(L>ii.li„y to N,.i-vf -I" lu

l"'"-<"l Bill, ill.l,
"" ''"

I. I'll ,J0

£,.,„,; ,„, rvisn Cm, IT.

|,i| 1,,
' "".'• l^il-''i l.,-f"l.' I,im

^i:=:,t:::;;,-;--'- -"-:.::
:lt

" 1111 [|j|i i'X;lii|||i.i) i,,„ ..f ., ., i -rui

c.riifc„e „,.,„„ ..,i„.,„„^ : ; ,;""7r'",':" "'

( liuMilKT iiril,., (.-,„ 11,
" ' "'"" "> li.l -|j

C"|iic- ,.f |,.,|„.r... |K,r f„M„ ,.,„ J, I

.-,„

Cog„ov,t l«K,k. f,„ ,„„|^i , „^^
....

,0

<-o„,,,„„„i„„.
...j.,^i„^, ^^„,^

' ; "» ..-,0

'"•nt:" (35 n.)
l,.iui«. ji„|j,.

Exoniiiuilioi,. .s,.,. ,„„,,;,.,./,„.,„,;,, ,50

E.e„!:n;;:i t':rz^ ;*''"••'
•

,™.e anj »™l ,,„„„ „'„„
,';•'""""'"'

Additional i( „al ro,,„lrfd '"
Addilional if ocrlilicate r,.,,i„>,,,| 10

EnlarRcment on ap,,lu.a,i„„ ,„ „„ .,,
, ,„ .,,.;•, 50

Enlcring ac„„„ f,„ „!„, „, „„,,;,„
"^ " ")

1.,

Additional f«, in j„y ca,., ' '
"'

'
lO

E" "iiiR .le,, „,,„„ „^ ^- _- ^. . . l..,o

Entering .,ati,f„oti„„ „„ rocord, a„,l iL ,ai,'
'"

t™ piece, including necea.ry ..arch ""e* B,'":



2!)S r,.\\V .\Nt> T.\X.\TIn\ OF t'DhTS.

IliulilVinrt

i.'i.r.RK t>" (.'iHNiv iin\n—ttiuiiiiii<'i. of Appf«i.

Fee (III n-jmrt imulc on rerpieiice (IJ H. )

l-'i}ii)f( t'vrvy al)i<lavit. wiit ui iiIIkm' i>nHTi'(litig (.12 It.)

.hnlK»»'>il. iiiitrlntinni V or l.> ili>fiiiilt i.'il 11.1

Tiiil({iiit>nt. cvi-rv lliiiil I
'i2 It.l

IuiIkiiii'iii, I'VtT.v, |ii'niioiiiu'f<l lit tiiiil 1 7'i H.)

.liny. Kvi'iy jury ^wotri 1

7
*» M. i

Kveiy jury tli-i-liiii';:(-il I "J It. I

JIukiiiK ii)» hikI f.irwiiriliiij,' i.iij'iT-, iiichnliiiK tiillM uf

iMt.^tH im H.)

OuWr, v\vT\ nnliiijiry <'nlcr {4-i M. (

Kvery n|H'('iiil onlt-r. ii-tl i-sci'^'iiiiiy tl fciliiM. jtcr

folio !4» l»-l

Kvfry onW (if rcfncinc ut tlif tihil 1 72 II.

)

.

Knteri»n ovdtT wUfu iH'<r-*-iiry, per folin

Pasj^itiB anil cfrtifyin;! rt't-nni i'M U. i

Paynwiit of iimiicy into fdurt wlicii- ihc aiiunnit i"

iiliwanU of .*10 i:i4 It.)

Payment of money ont of Court whore Hip nin<iniit it

npwanh of .-ItKI (.i:> U.)

Pvfcri-iKv, t'Miiiiiiiiitinii. or otlicr >]i('cial mutter, for

every ineetinjf not cxcetHliiitr one hour, nnd not

incliKliiiK the settleiiUMit of minuter of n jnilp-

nient nor tlie allowanci' or (li-iallowHnee of a

bend (41 II.)

For every mlditioiial lioiir or le-- (42 11.)

Report tnadt- on »iieh refeieuce. fee on

Reenrd, every record witlnlrawn (72 H,t

Pa«!*inK ""*' <'ertifyi«K
<
"' '**

Sati'^factioii on record, entering: and tilin^r. im-lndinjt

any neees-ary search (tI4 II.
I .

Search, if within one year

If over one year and within i years

If over 2 year-*, or a penera! search

Settinf? down on the pa|M'r for arffiinicnt every !*perial

case (38 B.t

Stibpa-na. indiidin^' tUinfi pra-cipe (40 B.)

Taking account on praiiiic jiidfiment (55 H.)

(This item appliei to nmrtj!«fre aetion« where the

defendant di-*putes the amount only and no

reference as to iiicnnihrunceH i- ilenired. Gilpin

V. Cole. 17 C.L.T. 380.)

Taxinj^ biUa of cowtn and pivinf^ allocatur or certi-

fleate. liesiilofl filinps (53 n.)

Courli.

«1.00

,ltl

.50

1.00

.10

.10



I.I.Ri ,„ (ciMv (..riii_i„,„,„„,,,

•*l>li"iiitmi'iil f„r !,iv.iii„„
"lir. ,.,,.rj i:!s 11,1

Kv,.r.v ,-.„i,.„rr,.„l .,|i.„. |,|,„,„, ; ,„„„„„,..
(ill 11.1 ,.

.

""I "lit

21)!)

ni.l, r.„i„
nil Court rniir.tT

-Viiiiri.lini,'

((HiMivrr.

Tjikiiifj (-(((fiiovii

l-l.l II.,

*ii„l ,.-,1,
"'"" "" '"" 'l-l't ..X, ,1,

"':;:;L;"':.:rrr:::rr;:::,, "--««.
'"'Iiii«, ,.,.-,,

"' l'i'''l"ii< |im-

»« 00 8 00

I'ai.l f,„. ,.„!,.,. i„ "(.'"Ml l„K,k ,71 II,,

I- 0" 10. on

- OO
I ,H,

.50 .-,1,

'"'":;"••"- '" ' in ,n„.„.,
,

.

"ihlVl-
II 'II MI |jl(> t;lMll|

Dnnvinj, i,ili,i,„.i,. |„.,. j^^|.^

Kii(-r,„,Hin|, pui'l,, ,„,,. f„|i„
I'ri'i.niinii I'.vliil.ii,. I'Hl'Il

liiiK tilAlliiiil

J'aiil ('iiHinii4-i(iiii»r

I'ai.l (

•"'""'""« '" 111" iilliilnvit','
' 1"

I "111 niiiig,. oail, .-,0

N'tticc 111 iiiotiiiii.

I'lifli oath .

"I oi,„„i„i„„„, ^„^|, ,^|^.,^.j
ttl'rililnir to flln .l„..:.

00 1 00
20 .20

111 111

III III

.-10

211

. 2.-.

(71,
'»iiijf anil ( i|..v t„

Alti.ii,n

licr fiili,

»S til

" "'pii-4 of „|ii,

ililviis to Hoi've

•ittonilinB to „.,.,.,.'

-Atli-mlin^, lliaiiil,^,.

To l)p iii,.r,.,m,.,i ;..

To l» ini-icaH,.,;

Countv Coiiii
'llteniling lo hear

I»or f.,

leni

iu

CICl

Jiiif

ami <l: ( OJM H of „ffi.

nil 1 n

on(lie ,M<
>f the

t'lmrl

til

of

<'l>g Oflippj-

Appeal to

.10

su'ii not escoci

f the .Iiijge

judgment (If reset veil)

i"K (liJJ)



aiH) l.WV AM) TAXATMN itt' CnVIS.

CuMMIMNlii.V Ut KWMINt: WllNhNH—1';nliniii-l.

Di'iiuiii^f iiinMili'4 tif tii'iliT, |>i>r foHu, \tlH>ri |im-[mii><I

l>y xolicitor lltitlir <liri'rli<>ii nf <ini<'i'T -•ttlin;; 1li<-

Miiiif (iir in Coiiiit.v loiirt v:i-t'-< of (lir ( oiiriiy

t'l.iirt .IiiiIk*') (l-'ll p) 'u

(wpy ti. wive, |KT fi.li.> .11

A|i|iiiiiili L til ^ftlli', i'.>|<> atiil fcrvifc NO

Atl.'ii.lirijf t<( «t'1ll.> ..niiT 1 110

T.> 1h- iri.riMM-.l iti tli» .iHi-irli-m ..f ili.- tuxin- ..ili.rr

in Ti.n.nlii, "r in ('.ninty (unit i-ii-..^ ^.i tli<-

Ciiuiity Convt .liiil^r, til n<it i-MMf-iliii;:, ]n'T Ixini'

lUiii) li.tio

K»j:in-.^ili;j .jlil.T 11, -..tll.-i|. ]MT fulin

Atfcriilih;.' (o l»."«|HMk iimi fur <.nl.T

riii-l ..n iinti-r (."lO II,)

IV." on nni.T

Atti'iLilinu t" i><'^i«-ak iiinl fur loniini-.'.tiiii

I'liid I'll riminii-^iiiii 1
1|,~) |l.

i

Jx'ttcr III ('oniniioiiiiinT \* ''I' ,
50

Xtitici; lit fnrttiinliiv r i miii. c'ii|iy ami wi-rviii' ,Kii

Ix'ttcr to ii;;i'nl4 \vitli iii-i ,i..'tioiiH tii iittfKl mi coni-

ihi-*ii>n SO

:Mjiy Ik- iti.H'ii-i'-l a* !«-t\u-in Holiiitor atti) diiiit tu iv

MUti nut i'\»-i'i')lint' < l'^'.>) iJ 00

.\;.'i'iils iitli-iiilin^ riiinini-itunt-r for itjipointnifnl atnt

iirran;;iiiK n ilny fur tin* cxaiiiiiiatiuii 1 .00

Drawing aiiptiintnii-nl ami I'ltpy

Attending to serve agt'iitt for o|ipo(tite party

t'liiiy fur wiliiiH-i to !« exaniinvil

It till' witni'i^i will not attend on tlie a[i]iointrnent.

tiie iiecf-'sary fei-H and lUj-lmrscnit'iit'* for iMauing

onier or Hulipu'na to compel liin ntteiidanee, and

wer%i(v tliereof, ai-eording In tarilf of tlie I'onntry

where tlic pnH'en^ -; exeeiited. will lie alloweil, itl

the di'i-retiiin uf tlic taxing; oil'icer.

Coun>el fee on examination. TIiih U in tlie discretion

of t)iu taxili;: ollieer. Sm-li reasonable hiiiii as is

actually paid, ami is iHoal in tlie eonntry where

the eoniinisiiun is e\eeuteil, will lic taxalde.

Attending for draft or jio-t olliee order for Comniit-

sioner'rt fef-s

Paid

Letter to foniniissiuner with fees
, .

Notice of opening eomniixaion, copy and Htrvice

Ilild 1 r.iMr

Bllll r<iiirt r<
..(. I'l-al. c irtfc

J, till I. oil

Hi .III

l.iin .-III

.50 .no

1 0(1 TiO

t III) 511

l.llll ,-ill

50 .i:i

m .2.1

10 .10

.50

.80



i'MI'UO.\I|>K "V-^l I.TMIIixs.

COMMLMM^ „, fA„r,>,. w,,x,>. -,„„„
,

AlliMLiln^ „|,..„ ,.„„„„i„|„„ „|„,||^^|
P:".l ,.,, „|..„|„., ,„„i„i„„ ,„ |- •

Atli.n.lint- '.T ollii,. ,,,|,v
I''il.l. |K.p f„li„

riiMMIssinMHH.

''','i']'

,""'•'''.'"'' '> "l"'l">» Mil II. I

' "'1-'"^' -.ry ,.,l,il,i| ,1111 II.,

rmmu.uiHt: „> .\,ti„v,

"Wlll'll it It,,.. I „ ^.,,:^,. , ,,'" "'Ml ..lll»lil,.|„|-ij,- ,,„n,.,| II ,

,.. :, ""
'

'I.' I ""II it. .-.mnlv ,•„„„
'

I '"'" II-', Tnriir A.

<"\' I IIIIEXT Wuil.s. IS,,, „Y,-,,

<'ON..:«..NO-. S,,. („„,,„„„„„„,

llifh ('..,„

•rHi r„<,ri
«< Al>|>Hl.

. «l IHI

I >HI

.1"

.1(11

*ii.rio

I'CI.VHSKI,,, II,. ACTIIIV.

Iii..*(riii.|i.,Ti., ,..111,

^""li.•<' .If. ill ,„.i;„i, f,,,. II,,.' „,„,,,;

,„
";:"'' "I-

' "'• P.v (ir„
.

Ani'ndiiijf to WTM.

COTFV«»,iiN ,iv nH-,..v,„ ,^„,:„ c.R. 20.1.

In.itriiptiMn.» fnr i-^H)

Drawini'. iiii-lli<ling ..,.|iy . . . ,

Attending to sorvp

i.f 1,111.1. n. t.i

I on

Co.N-St.LTATIOM*.

Altcnilint- on ...n.|il(,ili„n, „r r.inf,.r,.n,.o. „i,|i ,„„„ ,,

2 no 1 . 1)0



•.m-2 \.\\\ \\\t I \\ \Tli(N iH it>T>.

In In- ilU'lfllM-i| In the •! i«i'l it loll "f I llf i.i\n>u o'til'l-l

It- l-iwwii »»ll.'hMr aid ili.'fil, !.• -ikIi .iiin ii- l.t

oliiill MH'tii 111. or hi I Mtihit ( iHiit ni**'-. ill till- tli^

<-ii'ii(>ii llf tltf> ritiiiilt < iiiirl -hiil^' Im, ni>i i'\i'<-i-<|

Nu .|..viil| .iM.'tl.l.Mk.- tn Ih' ,ll|.,vr.| to tl •..ti.'i(..| nil

Mi||)i I'x'iri

and Cimit Cutmir
•A Mn»ti. Cuufli.

I"

)i-.'l

iiJ> a).. I a|.|H> iiii«.-t

i\.. I....l>. |),;H> Im... .-.[.i... ..i ,M,; «n|. ,,1 |i,|;j ,

' tl.n .I.MHiin-Hl »iM U' iilliMUil. iC.lt. itl.'.i.

Ilill ..I ...,!.. I Ml ..|..|, ..M|0 h. .-H., |H'| ImMm III

Itii.l V..y .:„'., I'.ili «.^.' U^< < InUi
. .

.

r. irilltt-rt M III' ^'•t

I MJ
him. |.rl f.Au

I>.p..-il |.r<'|i'il;. t,il..'ii I'll iw "II a iiii>li<.ii m
(Hint .> (IiukiIhi.. ill till- <MM>M'tinii or tl»> tA\-

iiiL' iilli^'r iml >'M'>'i'i)in;: ll)i> iiiikhiiiI pauilih' tu a

»|fi*i,(l t-V.lltlilK'l I'll!' Ciiliii'. Mil I,

Noli.-.'.. 'Ilir .'liiir;:.'. .lt^.^^.'.l fnr .iMniini: ii..liv.'. in

rlll.l.-^ •.,). .ni.v.

Any atl'litioiiiil n-|>>. |>rr fflio ih4)

(hil.T-. S|..iial )1TI>I r'llnnioll, ^h-v fnlin Midi

I'liailiii;.'-. Krirf mul ollur iliu-iittifiito. \f)iiMi int utln-r

|ii'ii\ i>i<iii i- iniuli'. ami ciiijif" )ini|ii'i'lv' all<iHali)i>

10

1.50

.10

( Vilillfil nipy fi.r lu.' „( .lii.l^.< i .'.M )

l-'nr i-K'iy fulii) nl>n\i> l.'i Clh
Writ-.. Kiir cai'li f(i|iy, iiu-liKliii^ rnjiit'i (if iiii(ii't'>4 li'-

i|iiir(>ii to \<v indijr.tpd {\t\] 1 0(1

If over four fuliun, for fvcrv utlditiuniil fulic .1(1

CdBKKM-OMIKXK.

T^MttT til oiK'h ili'fi'mlant Ix^foro -nit. only oni' |i>tti>r to

l><- iillo\\4'il to uny liefvndaiitH who are in pHrtnor-

^lii|>. anil win-n niibjcct of suit rt'tutfN to Uif

liunsacf ionn of their partnemhip (127)

Common lctti>nt. inctndinK neceni^ury agency letter-4

(128)

(Agency letters are tiixulile where the priiK-i|iiil and

(ifp'nt reside in tlie same fiiimty).

in

.10

10

.7.^

.10

.75

.23

,25
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304 1-.\\V AMI TAXATION OF COSTS.
HiBli foiirl

n'Kl rmirt

roU>'8»;r< Fkks—Ctilllinurtf, at Ai'iHsl.

C'mirt c.f Ai.iM'iil. On iirjrmm'iit of ii)'l>oal, in tliff dis-

rn-tii'ii of tilt- liixin;.' nllii-f-r in Torniit.i, lint iw

nmr*' tiiiin two I'uini-.'l fcos tu In- jillowcl in luiy

CUM! (14ft).

f'ount.v Cimrl ui'i-.m!-. In tlu' di^.ri'lion <if tin- t;ix-

in-r oHifiT nt Toronto, not exrpi'iiinjt *2.'> (l'>0).

r •-iiltation^ on (ir.l) *-'> f^*!

Motions. On motion t»f ioui>.f. or on nititions in iiii\t-

liT^ nol s),m.il (I-)(i) 2. on

()i\ Hjieci;!! ex [rnitt' motion or iii.j>l!iiilion to tlip

Court (onlv on.' fw to Im> tii\.'<ll I IC )

•'»"*>

To lie inci.-ii-i-.| in the discn-linn of tlio tiiNinj.' oniccr

in Toronlii (or .Indy.- of County l^mrl in Connty

Conrt OJi-i-* wlio slmll nmrV: anionnt to tic tasnl

on okIit of Conrt. if any. Lcfi^ro tiivntinnl to .... 10.00

neforrnio. .\ll.-n.lfim-i- on hIVp-ik'.' to M;i-hT. Connly

Cmirt vU'vk. or ri'ffr.-c v.li.-n <-oiin-.>t n.-n-snry

(i:^;>)
^-"o

To Ik- inc-rravod in sjicciiil iin'l importiint matfer^

rei|ttirin}Z tlic iitti'ndiinc-.'. of couni'l. in Hi** rii«-

cn-tinn of tlii- tnxintr olIiciT at Toronto (or the

County Conrt clcrli in Connty Conrt va^oh) not

pxi-wdinn

Settling plrailinft. intcrrojratoric-i. sppri:!! ease-, \-*<\\f<

or i>etition-'. ami advi-<in;: on eviitenci' in rontrstml

rases in tlie discretion of tlif taxing* oflicir (or

Connty Conrt elerk in Connty Conrt i-iis'-;) niit

exi-eedin;.' (1'>T1 •''
""

Setflinft appeal en^e, aTid reiim.n-* for or ajiuin-it

apix-al (l.-iS) 'y f^O

To !« incre;i-('d in tlie diseretioii of the taxing olTioer

in Toronto in wpeeial and important matters lo a

^uni not exeeedin;.' 20.00

DrawinK and settling alleviations in pnrcipe for revivor,

in ^iK-eial eases proper for opinion of connsfl ... 2.00

To 1h' inerea'ied in the discretion of the taxinp olllcer.

or Connty Conrt eterk in County Conrt eases, to

an nnionnt not exeeedinjj ( t.'tO) 5.00

Trial. Fee with hrief at trial 10.00

Tn Iliph Conrt eases to lie increased by the taxin};

ollleer in his discretion to a snni not exceeding $40

to senior counsel, and $20 to junior eounseJ. in

actions of a sjiecial and important nature. I'ro-

$2.00

1.00

2.00

:t 00

2 00

5 00

1 00

2 00

10 00



COrXTERCLAIM.

:^...:r rij"':::""',""':?' r --

iMruHi,,,,, ,„ ,„„„,„ i„ „,„„„„„ „,„„;,^^
2:i.no

npplie,!. "' *'"'
•''"'K""^ I«ave l.oid it ».isht U-

CoiMKHtLAIM.

tl'- ""bjct „, „ „t.„„ ;:;•
'""'• '"« f"rn,..,l

tor ov,.,-v folio i„ „j„i,i„„
l-l-'l .. 2.00

AttcnJi,,^. o„„„„.l „.i,i, .„,, ,„, ,„-,^ 1^
20

Engrossing as ^(,l„l|,j.j. j^|.^
5.00

Copy to Hie. per folio ...
"•

Attending to file J"

Paid filing 50

Copy to serve, per folio
'"

20-CMfj. 10

1.00

1. 00

1.0(1

.20

.50

3.00

.10

.10

.23

.10

.10



HO(i LAW AND TAXATION OV COSTS.
MirI' Court
BiiJ Conn CuuDtr

Counterclaim—Cowd'dHPi/. of Appeal. Courti.

Attending to serve ^'^''O $0.25

Foe after, if statement of defence 1 ^0 .50

Coi-RT, SoLUiTOB AxTKNTUNfi. See Allvmhucfs.

COIBT FKES.

After statenient of t-Iiiitn, nr wliere statciiieiit dispensed

with, after fllin-,' writ l-^"" -^^

On defence ^"0 "50

Joinder of Us\k *
'^'*

I'riul
1.00 -SO

Arffument before tlie Court ^ -^^ ^**

.Tudijments, otlier tlinn prie. judgments in mortgage

ca«e. 1
fO 50

Xo two fpt'rt to be allowed to eitlier jiarty when such

proceedings are taken or had, between the first

day of any sittings of the Courts (as formerly

fixed by Itule 210 of the Con. Rules of 1888, or

fixed by R.S.O. 1887, eh. 42, sec. 12. as the ease may

be) aiid the first day of the following sittings

so fixed (113).

On certified copy of pleadings (record) (114) l.Cd .50

On every order or judgment, to the party obtaining the

same (115). Thin applies to prie. orders 1.00 .50

On pnecipe judgments in mortgagi' cases (116) 4.00 2.00

Cbikb,

Paid calling every case, with or without jury (112 B.) .60 .50

Paid swearing each witness or constable (113 B.) ... .15 .15

(For crier'8 fees in criminal prosecutions, see Tables

of Coats.)

Cboss-Intkbrooatobifs. See Interrogatories.

Deke.nce. See Statement of Defence.

Demai«d.

Of residence of plaintitT and one copy (78)

Of names of partners and one copy (79)

Other demands and one copy (83)

Every additional copy, [wr fidio (84)

so .25

,10 .25

.iO .2a

10 .10



.50

.19

.25

.25

.25

.10

''>SC„XT,M-.,.vcK--EX.,.M,.NAT,OX..
307

At.™n„s to .er,.; "aSS JZt
("lien iiecMsarv lo be aervi.,1^^ I

*""' *" 25

y,"'"" °' •"-""tin.mnce „„d copv (75)•yti'iirlma to (lie
!•.' ^^0|

^^^ ^^
''""' lilillg

'
' .50 .25

'"IV to spive, per folio (84V '" 10
llli-inling to serve 10 .10

n, .

50 .25
'"""'"•• '"' '•-»./«<.<.-o„; /,„„„<.„•„„.

""— Ts.. See «,,,„; ,„,,„,,„„^ ^,.„^,,^,.^^

ExrrRiMi Appeara.vce.

»«| -iiol, „,Wlti„„„| defendant ' ^' '"'' -50
rm.l enterin!! (.30 B) 20 .10

';"'.' '<" '»«'' 'lefen,lnnt after the' (ir,t
^

•

"

-t 0<l,er„iJ ,;";" "°""' '•'"™ '-"""».. bnt

•''0 .25
i--.'iAMIXAT,„.v Of r.lBTIE.S.

Tn^traetion, („ examine oppo,i,o part,-Attending for appointment
"^

"
^.'lo 1.00

Copy of appointment to «irv» „„ i- .1 "" -25

44?, per folio "
'"''°''''"' ""*• ^-R.

Attending to »ervo solicitor ^ith eonv of „„'„ , "> '»

refused)
P"^meni (if admission is

"'oHril^"'""'""'^"™"™"-'."^ under '

"" "

anee of tlie pa tV^r""'' 'V"'"" "" »"-"•

OOP,, .ervi-r^S^X":;""""^ ""'-"••

Attending on examination per lionr

^;.co„r..„,;n^d-^y'„r
2.00 I. 00



308 LAW AND TAXATION OF COSTS.
High ro.irt

anil Court
Examination Pai'krs—fonhnuitl. of A|>pini,

Where tlie exninhiatiori U iniiKirtiiiit. reqiiirinK the

attendance of eounpiel, and wl)<>n coiiutI nttt>nil!4,

a t'ounwl fee may be iilli»wt'd by a taxin;? otllcor in

Toronto (or the JiidRc in County Conrt cases) in

lieu of attendance, HUch cnunHel fee in County

Court cases not to exceed S5 (107).

Attending for copy of deposition'* $0.50

Paid Hp«cial examiner, local master, etc.

Appointment SO

Each oath 20

Markini; each exhibit 10

Taking depositions, per hour 1 50

Copy of dopositiona, per folio 10

Certificate -"^O

Making up and forwarding 50

N<"«aaary postage

Paid • miner (Not be'r, a special examiner)

A lintment, County Court clerk

ii.'acli oath 20

Taking depositions, first hour I 00

Each additional hour 1 • 00

Copy of depositions, per folio 10

Certificate SO

staking up and forwarding ''O

Necessary postage.

Costs of Party Examined.

Inatructions for examination 2.00

Letter to client advising 50

Attending on examination, per hour (as above).

Attending for copy of depositions SO

Paid, per folio 10

.10

.20

.10

.75

.10

.10

.20

.75

.50

.10

.50

.10

1.00

.25

.25

.10

Executions. See H'rif.

EXEMPI-IFICATION.

Attending to bespeak and for 1 00

Paid, per folio (56 B.) 10

Paid for certificate (45 B.) 50

Paid for seal of Court (45 B.) 50

.10

.50



.10

.20

:o

.10

.20

.75

.50

.10

.50

.10

.25

.10

.10

.50

EXIIIBlTS-l.v.sTlit CTIOXH, ,,„.

Exhibits, "fnii court
•>'d Court County

Preparing „ch e.xl,ibil_,„ ,„|,ci,„r , ,.,,

,

'"*"'• ''°°"'-

i^iM'l Coninii.sioniT markinir o„„i. .i" *0. 10 $|) 10

m intcrcl, 111,,, „, ,,r„,|„„ I,
°' " ''"'•' "'''"«

On ...c „i„„„ «,„i. ^,; ;.r-:',;,', %
'°"°" - "-i".

.
i .«o ..,„

K.vo.vt:,„.:T, „ „x. u,„, ,,,„,,,

.AtloTi.liin, tn enter
Poiil entering (09 B.) 50 25

-TO .20
Fiats.

The netvssitrv !..*»«.. i

(100). ° """ " 'lie eiiiisc

"™-'™"n«,.r„^n-;--';™^-in.
FlLI.\G8.

Attending t<i llle ....
Paiil Moll fliing ,50 25

,, .10 ,10
'""""*"'» See Kef, mice.

I^cVMHiScm. See Chim.

l.NSPECTIO.V.

^'°''",.'" I"-"*"" f-r i..>|.,,.li„„ .„j „„„
Alteniling to ame , . .

"nu coiiy
g^^ ^.

"^"""'""S ™ i"-Po'li™ of'doemnent, ^ ^5

nature, to (UO) "'"' '"'P-rtant

,
2.00 1.00

To sue in umlefen.led cases (1)
In defended eases (2)

'"0 2.00
To (I, fend (3) 4.00 3.00

4 00 3.00
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»t,i\ Cimrt

Instbuctiunh—Continued. "i AinKai.

For iwtition, wht'ii uo writ of sunnuonn i«»ucil (4) .. ^iJ.iiO

Adding parties in coiwe.|uence of marriage, d«atli,

Urtsigniiiunt, etc. (3:1) 1 .1)0

Add parties, by order of Omrt or Judge (31) ^ . ""

Allida%itrt, wptfcial. when allowed by tlie taxing olllwr

(or County Court clerl* in County Court cnsf^)

(J2) 1*'"

AflTidiivit on production, special, when allowed by the

taxing otliuer (23) - '"*

Amend any pleading, wht-n anienduient is proper (27). 2.00

Ap|«al, reawnuH for and against (24) 1 ^0

Brief (32) 2.00

Confession of aetion in ejectment as to the whole

or in part (30) l-l***

Confession of defence under Rule 295 (28) 2.00

Counsel, to. in special matters (20) 1 00

Counael to. in tonimou matters (21 )
•*''

Counterclaim, when kucIi claim could not prior to

the Ont. Jud. Act, 1881, have formed the subject

of a set-otr (25) 2.00

Issue of fact, by consent, or Judge's order (34) 2.00

Jury, to strike or reduce upecial jury (37) 2.00

Pleadings in action (24) 150

Special case in course of action (29) '-00

Special ease when no writ issued, or pleadings had, and

no instructions io sue allowed (30) 3.00

Such other important ste[> or proceeding in the suit

as the taxing otficer is satisfied warrants such a

charge ^-f"

.50

1.00

.50

1.00

l.DO

1 00

.50

.50

1.00

1.00

1.00

1.00

1.00

2.00

Inter i^tKi'ToRY JiiuiMKNT. iv'e ./ii(';/t»i

lSTERB()(l.VT(»R[KS,

Instructions for, in di.scretion of taxing ollicer (38) 2.00

Drawing, i*r folio "

Attending counsel with an.l f.>r to settle, when counsel

not solicitor, nor partner of solicitor 1
"0

Counsel fee settling in contested case, in the discretion

of the taxing ollicer (or County Court clerk in

County Court cases) not exceeding (157) 3,00

Attending to file
''"

Paid filing
*"

3.00

.25

.10



I^SLK—JI-DGMENT,
^j,

(- i
•"•iiiiiit't. ami Cmrt Cmint,lopy to serve, per folio

»>f Appeal. Court*

Attemling to serve #".10 $0,10

Cross-IntPrrojr«l„rie«. .amo «. al»,W ^" "'^

Tor„„,„ think,;",,"™
""""""""«*„ in

In liiunly Cuiirt en,,.,

IssfE OF Fact.
^^

I"»lr„,.|i„„, f„r, |,,v cm»,.,il or .Iu,l„e', „rd„ ,,,,
Dravvint, ,H.r folio (47)

"W order ( .H ).,.
, 2.01) ion

'" »Koiai or „,„,„,,,,.;,,;,„; „-„;— --^- 20 .2,,

l"Bli" scale ,„ be l„erea,ed to .„e„ m2,
;""^-ii...a.i„,„,,i.,,i„T„r„„,„::;r„;'

Slnfemerit of i^niic^ ;„ (i,n n - .

'."ir... „, the Malier ;,."""" "*'•"'- -
.o.^h.,,„„„e„to,«i„.r™„:,i„t,.:,i„re,io„ '

"" '""
of the taxing ofBcer i„ Toronto,

'or each folio over ten (141

1

' 20 on
JOIXDf:B or 1K.SI-K.

Drawing. inchidinK enKro«sinR
Co|iy to nie. per folio ... .

- "" 100
Attending to file . .

I" .10

Paid .10 .10

Copy to serve, per folio
'0 .10

Attendinj; to serve ...!'.' '0 .10

Fee after SO .2.5

PernsinR joinder of i„„e '00 50
1.00 .,50

JrncMKXT. DrfauH or /„/rr(w„(„n,.

Attending to search appearance
Paid .

.

.50 0.5

Drawing judgment ...
' ^-^ '•'•

Attending to bespeak' and for' judimient
" "

.'

"" ^"
Paid, l».side, filings ,,5,, ;„ „

j""*™''"' 1.00 ,50

Fee on judgment (]].•)) '80 .,50

iee on, in morlgage cases (110) '"'' ^0

Ura«ing j.idgnient, per folio
.20 .20
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Hi|h rijiirt

jLUuMi:>-T-Co«/i /. -"],J-t ^^«
Mti-nding to lM--iH'uk nnd for $I ,no »0.S0
I'nUi, h'sitk-.-. llliii^^ 1 ,y„ 60
Ft-e on jiiilKnirnt

i o() .60
t'iiiiil imiijmrnt trhvir xprrinl minutrii.

Dniviiiij; iiiiiiiiti'H of jiiiiKnu'iitN, i)er folio (124) .i>n ,20
Copy lo wnv. |UT fi.lio 10 .10
AttenilinB for Ritpointincnt to settle ,-,(i .jj
I'jiici (in County Court)

_ lo
Copy nnil wrviec. piuli on _;(5

Atttfniiirijf lo wttle, per lion loo go
To W increusf.l in the diM-rPtion of tlic oflirer in

hpt'cial nnil iliiUcnlt i-nnei* wlitMi Hic nolicitor at-

tciitU |)er(ionnIly to ii niiin not exci-i'ilinfr, altoj^etlier

*'=^*^' 5.00 2. .10

En}iroHj*inj( (if ncccssnry
) , per folio lo . lo

Attenilinji; to ttpsix-iik und for jiKljrment 1 .oo .50
Paid, [.o-^idi-H tllinK» (SI, 70 B.) 1 .flo .50
Fee on judjjnient

i oo .50

JmiNDicTlctN, Skbvice out iw. See Service.

.IlRY.

In»lrui'tion» tn strike or reduce specinl jury (37) , , 2.00
Jury notice and copy gy

Lettkrh. See Cornxpoiiilnicc.

Lis Pkndkns. Cebtiucate of.

Attendinff to bej-in'iik nnd for i oo
Paid, im-luding filing prie (46 R) ]

, lo
Attendinji reKiwtrar of deeds, with 50
Piiid rf;,N3tering 50

1 00

.25

.25

.SO

Local Mastkb. See Master.

Maps ob Plans.

If mapi* or plans were used at the trial, the necessity
for them, tlm Hum paid for them, and that tliey

were prepared or procured with a view to the trial,

shall be shewn hy an aflidavit of disbursements.
Con. Rule 1174.



M.VSTKir« KHK.S
.')13

"•>»":« i.v ()«,„.,,,„,.
,

.1;';',;;;;'
,,

^;^:z-:;:;tr -- »-. ,.

"'" •"Milu.nal ],„„r 1,5(1
.„,All™,|«„,,,

e„.r.v ,,„.,i,| ,„„„,„ I.M j„

("ni', ;"'l','"'"' '"" 1«„ ,18 a, "' "» "' -(1

-'..'.;:;;:r„:;;':::" "-'-r.!,,:,,.,,,
'"

i"
'"'"''•N'/r,,,ri,','i','r',','r',

'"'
'" ""' ""'' "'''"

"ijuin-J, ,„,r f„]i„ ,,., ,1 I

''"'"" B'"" out u|,en

"ilion or niufhT nn B, .
"llonccl m each

Filing ,.n,l c„„.H ; ,1'"' r"""" ' ""'' 2 0„

Filing each panpr or ai.i. •>(! w.

M"kinK up an.l for»„r,li„„ ,

•""""» l«»lc (U H.| , .,„
,

"'"" in t lianilHT,, i-wrv , 23 n 1

-'" «)
""Ming, per f„|i„ ;,„ B, .3,)

j,,

fe<- on report (one fee only) , w, „ ; >» 1"
ScarclunR (lie, in ,„„„ „-ountv ( o,L ,

'' -',"0

00 B.)
""" ""' ""' 12?. 38, 51).

10



314 I.WV .'.ND TAXATION UK t'lKl-,

MaNTKR t1* IIHIdNAHY, UhAI. ManTKH. AMlltHllHL "l*''iw" ronnlf
AMU SrtA'lAL ll¥.HMt.t'.H~-i'vnlinu*'l. u( Aitx-al. Couru.

If ovvr Olio y.'iir mul ultliln tmi >iiO 20

(.tvfr two jfiUfi. tir (p-iitTHl wiiri'li M
T*xln;( fiiiU |ji>r Iimir (I'l H, ) I.(H)

III County Court. iiii-hi(liii}{ Mtti'ndiinre 90.80

TrnmniittiiiK ilfixtKliioif*. I>ill<4 of ro^tit iiiid iiroccfdJiiKV

in MuiUt'b olliri' (1*2) M |il

Warrant, fvt'ry (7 H.) AO .10

I,<K'nl miittfr itt rrffrii' of ttlh-H. For fee-. >»•< f)uivling

THUh.

\Ui.i:\\.r..

Servici' of null «i|iy of writ, if not tionc I>y a nlierilT or

an olIIciT t>iii)iloyt'tl hy liim. then tHXiilili- to tht>

Bolicitor on xlu'ritT'i* ilcfuiilt, Piich niili* )K>yonil

twcj. (IS) i:i 10

If writ irt not MTvotl hy tht- HluritT wltliln ti>n tlnyn it

riiny thnn tir wrvnl by the solicitor and the wTviit*

dmrpxi ftir. Sw It.S.O. 1898, ch. 17. ». 40 ).

Adhluvit of niil<'ii{{i>, iiii-liiilin}[ outh. iittrniliinot'. <>tc.

(liIO) 1 no 75

.MlMTKM, Sci- ./uil;/„ifiilH: Oi-lim.

.MOBTGAOE AfTl.iNH. Si'O ItrffrVHi'F.

>foT10NN.

Vhnmbrm:

Instriiction^* for motion—in discretion of the taxing

om.-er. not expfedinjj; (.18) 2,00 I.IIO

(AtIida%'itH, driiwinp, tiling, etc.).

Attt-niling fur lenvi' lo serve Khnrt notice of motion

(if mvo^-'iiry) 1.00 ,'»0

Xotiot' of iniition, eMtfriM^inj^ and copy to nerve, per folio ,30 .15

Each adililional copy, per folio 10 .10

Attendinfj {<> trt'rvc ... 50 .25

Afliiiiivit of wervii'e (if admission refused) 100
Feed, demand for copien nf iifRdavits and exhibits.

Copiort, piT folio 10

Attenilinj,' to wrvc 50

Demand for copipp* of allitluvits in answer, copy and

8ervi{'e 1 ,
00

Having received copie«. I'eniHing aame 1-00

If over 20 folios, per folio 05



Ill

.10

.15

.III

.25

Att

.MllTlli.\.M.

'"'"^":::n;n::':;:- h. —
Mli.rK,. alll.luiil., (|ji„„ ,..,.

.
»' ""

''r:;::,:;:rrT
- --—

J '" "•' '"rlliiT iri.-n.,i,,.,t in tl». ,ii

i""-";."::;:;,; ""' "'^""—

---;:;:: ::;;n:r
"'"'•' -''- ^'

« " ••un. niciit, jrtT dour (I'lii

::rr;:;"„:i"r" '.--"-m;. ,.:,:,„,

""'

II.) .511

".'"'''
'^''''''iliiiK'.ir ,;t„.r„,„rv ?"

inn. iwr folio • •>"

cli'r .Ill

"''• "MKT folio V«„,
'""

to Mprvf .... 1 '*

.rm

.„°l,i!r-"
'"''''"""'' ''""" " •••"'-I '•.•.

tioiiH for bri.f i.ij,

K Ijrief, llv, toll r,i,„|„|,„8, ; "" -•

!ll folio ovor live (11.9,
' " ""

t::::;:;;
"*"™ - ,5,

«..<Wt.n,.c„,„.o,A„„™,,oN:i„:"""' '"'

llj

orf'iitt"!! llM' ,1,

ill I'oionlo, l.iit

i-tTotioii of the taxiiiff

counsel fee.s to he
III (-'oiinty (

nlhe

ii'i more tlinn t\i

oiirt e(i,.,.rt its tiie
of the .lii.lge to II4S1

"IK t.> lieiir ,jii,l«ioeiit, if r
(For order, et tllimh ;
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uri.t t'uiiTl r i(»

NotH»J4. "( A|.i*.l. Ciirti.

.\ttl<m fi-r mi.\t>t> nf liiml. t.> dffi'ii.l for |'i»rt <if

|>i'i-iiii>i>«-, mil to U< iillimi'it wlirn ilt'fftict* llmlli'd

I..V .i|.|>...irii.i.v n\i\ #1 <H> »«>">

K..r .very folio alH.if »«.. MlOl ., -"» -0

K..r .'vvrv w.l.lili-.iial foli.. ..f i-.>|..v '"

ViiT v\fty iiilililii'iiiil i-i'i',v. I'lT (I'lio .

''

A<)iiiii»-i"n nf riiilit iiikI <l<'iii>i1 of oiflcr l>.v jniiit

ti-ruu.t Mill I.""

V«T HilitUii'iml fuliot llt1<i li.l>ir'., u. ,
'

. M-

A.Iniil. iiuli.-.- I.., .'m-li Mi:i .
ft" M

AiMiliiirial fi.liiw iiinl ci'i.ici, iit BlHUf.

A|i|><'iirut , nntii'i- <>(. hId'ti fiiti>n>«l nUt-r tiiiif liinitt'tl

l»v writ, uikI imtid- yivfti fnrtliwitli, Imt not <itIiiT-

wiM- Cii -V) .28

Kdtry "f ii|i|)i>... .uv, imUi-p nf, Irt lu-tioii for rcnHiry

nt hirni l.v i..'r-oii iM.t nuiii4*4| in l}if writ (7:i) I'l i3

^i«w"iii"i,< iiotiw of (7/) 'i'* 25

I' •III. iiotii'f*. lii'iiminN or ii|i|Munliiifiit'. not "j'tri-

fiul {Kit fi'> 28

t'in.;i'»ttion of ai'tiori, iiotiw of. in iictloii for n'('i>\.ry

of lurxt iiM to wliolf or i>iirt (05) 50

AiMitiotiiil <'>|>ti<^ iiritl follow HH iiIn>vi-.

l>i^.oiitiiiiiiiiiiv, iiolici' of 17.1) ftt» -'^

DiHlHitinn liiiioiinl of ilnim I7tl) 50 23

Kiliiijr iilliilHvit^. iiNii.f of. nlirri rfiiiin-d (only oi»-

notiw lo U' MlloMP.i for u -.t-t of «m.la\il« tll.'il ..!

wlilcli oiijilit to U- ilM toKPtlK-D (H2l r,(l ,2:1

Motion. Tiotii'c of. in Crtiirt or t'luiniWrj'. ilrn^.iiip ar'l

copy to wrvi-. ppr folio (71) 30 .15

rrodiic'. iiotii-f tn. ciirli '•" .25

Aildilioiiiil ttiiiii'x Bnd folioi* a« uImiv'.\

Srttiii;! ilowii. rioliif of. cm nrntioii fi.r jiul;;nu'iit or on

furthiT liirwtioii- (Hii) .oO .23

Sheriir. to .lip^cliarK"' ['ri-oinT ont of ciitt.Hly (74) -M .40

Tiixatioii. iioticf of. or iipiMiintiiu'iit to tax (Hi 1
•'ill .23

Jhinl i.iitty. nutiir to, liy ucf.Mi.laiit umlfr Itulf 201)

(not 1.. iii.luil.' .ijpy .<r •itntfini-nt of rhiim) (US).. 1 t)H .50

A'Mitiotiiil >'<.|,i.<. ;tti<l folios ,is ah«>vt-.

Trial, nntit-.- of 50 ,25

Writ, tioiii f. fnr sciviic in lifu of writ out of jitrin-

diftioii nn.i i-^'I'V I 12) 1.00 .75



N'uttiv in lifii „f , .

«.• Jil>,i,. „M„» ,., ,„.
. ,.

•"'"

•very „l,hli„„„ ,„. ,„._,," I'.' f'-r

""""•«- ;,;,'.'
,

"I""
.V ...',.;,:;,:;„::'

'-'
"" i""'> < ^'<« -,,„,.. ,.ru!';;',";;,';";';,;

f>ATir.

''"''''""":'"'""""'
"' in, ,,.,

'' 'uriiziiiic. „( |,„i|
'

K"'li •M.ll.ii, ,„„ri,i„^

' 111... I,

"ill

.117

»<l 2.1

(^WilRs,

Drawing mi,,,,,, ,

"I'l I-,.,.,,,', J IT". '::'>"'"' ''>''''•>"'

«.. „f ,i„. |.

'il iinil (

'T.v iinlpr

'.> I"iiil .lii,l«,.| II-
'iiiiitiiii ,,ril. ' hi- I'liliii

I III! I

.AHt'ii.lnii,

rmi-l.v ol.l.,i„|„„ ||„,

Pabthi

llviiiii

l)ni

tl'iitf i.nli.r^. ,.((.

'"K liViir,,,. „l ',.|„

••Ui

I*E«l».ll..

0/ ravh of i|io wl,

'iitilfnljiii,

iiif til.. f„li,„

I/.,/,.

Nlll.l |,|,.f,.|

|.i.r f.,li.

llmli.r (71)1

(Hi;)

"Iieoiul

I'li.ii.liiit.. "' 'l«.||iip,l l,v III,. ,11,11,,,

'lii'K r..a«.,i„
f,,,. „,;,! iiKlliilst

iii.|«.|il

rii«|. l,,v llif „,|i,.ii„, ,

"II" li.v nlioiii

Int.

Sllllll ittfil in tlio .oiir.H.

mill (
prropnl.irit.

in "IK-fiiil

Hlliii an III,. t|,y

if lllp

"'11 tile .1111,

.I'D

.10

.III

20

10

.r.i

.1.5

Affldavita Biiil

<'i»lllt.slp,l

illB (illi..,.!

H-intprr<.((iitnri4^,

"ctidiH (ir

III (.(1111111^,1011

lerfst. flled

:lliliits

in T"rmif,, ..,.,.., ,],

when
"r produced

pnrty u.Iverw

I 410

i oil 1 00

..ill

pei-Urtiil JH neccwHnr.v. if 2

on liny

20 t„l

iilirili'-ation,

foliiw or under



US l,\\\ ANU TA.WTldX OF CUMV.
HiHli Ci>urt

i'lKl s.\\.s—foul, mini.
..r Aiin^al. Ci^.irti.

tin the hij^liiT *!dili> ]ier fi)Ii<i ovpr 20 foliuf* ....... $0.05
{'Sot ill niiy cjiM- to cNcffd tlic sum of ifr>.\

VwMf.sr ].\n) CiUKT.

.\ttcnclinp Ici iM'sjH'nk ami fi>r tliroction to jmy in 1.00 |iO..'jl>

rui.l. iC iimoiiht i.MT .-ilii (;14 !l. ) :ut ..10

Au.'ii.iiii^.' 1.1 t'iiy ill :.0 .25

l'AVMf;\T III T nr (ill iir.

Atlfiiiliiij,' 111 l„-.i«-iik mill f.ir <li.'.|iii' 1 iin

I'iiitl, if lUiiotint over ijilO ).).'. li.
i .1(1 .30

I'ktiiiox.

liistnirlioii-. Ill wliiTi 11'. wiit r.f -mimmii^ i^^iicil (41, 2 00 1.00

Ami IKlill^r CniniM-l uitll illlil fol t<» -M'ttlc wlltlt Cllltll-ol

not Milicitor .Ji- piiilii.T of solicitor 1 (10 .50

< niiii-,'l fci' M'ltliii;,'. In tlif ilNiictioii of tlio taxiii;:

ollicor lor (iiiiiity 1 inirl cli-Vk in County t'onrt

(M-i'*l not ixi-iT.liii!.' ( I.'i7 I

Kii;iio-;-in;r. [n'r folio

Copy to nif. piT fi.lio

Copies to M-i-vr. .m. h. ^».r folio

.Xoticc of pii'-i'iihilioii to .'inlor-if iunl topy od

For aHiiliivitt iiTif\iii;r pi'iition. sec AHiilnviln.

Atti'miiii;* to M't ilowii pftition for licarinn 50

I'liiil. I>e-i)li's tiliiijr-t "lO

Xolicc of si'ltinjr ilowii niiil copy .50

Kacli aililitiuiial copy, pi-r folio 20

Alli-niliii;; to ^itvc. t'jicli xTvicc 50

( I'riKHH'il us on nintion.)

PLK.VUINfiS.

Instniclions for plcailiiiH-* in action (24) 1.50

TnHtructions to anu'n<l wlien ntui-nilnient proiwr (27) , . 2.00
Copifs of. when no otliiT provision made, and copien pro-

perly allowable, per folio (57) 10

CVrtifieil copy for Jiiil^ (5S) 1 .50

For every folin nimvc 15 10

Perusul of each plendiiii; a* iletlned by tlie Jud. Act.

1 M95 ( Stl ( 1 . 00

Drawintr. See Coitntn-rlnim ; Statement of Defence;

HtatPinent of 1'lnim : I'rtilion.

And see Coiiiiael Fees; Court Fees.

Ill) 3.01)

111 .10

10 .10

111 .10

.25

.20

.10

2J

1.00

1 00



PBACCtPt.

in (1.10)
""''"'"« .....1 ».'.tn„g „Mcg,„i„„,

"1 amount

HiK'i Cr.urt

?4.00

319

$2.i)0

'

*-
' ''""

'" «".."'.v c.„,n ..;,„, ,„
vi'i'pdjnjf

1*BI.VTKB.

Pboduce.

idreilisn

Notice to. if not exm-lina ' foli.

f;«>- every ad.liiiom,I folk, of
<

For fvei;v,„l,Jiii„„i,i
fopy

.

"!•>. i>er folio
.

I'ROOlCTIo.N-.

Atl.ndin^ for „r,|„ ,„ ,,„„„„

^opy to s„ve, ,K,r f„li„
, ,

Attend,
nfi to sciv,.

l*"ee on o,-(Ier
,

<"'<"•'• order to produce ,„
IMtrr to client oilvi.i

Inslriiclion, for „ni,l;

led)

„C and to call i

....-... ,or „,,|,|av,,, on ,,rod„eli„„ if.

"ng affidavil. ,^r foli,

tngros.ins, |),,,- f,,|i„

Attemling to «„ear ......
Paid (oii„,iis*ioner

Attending to lii,. „„|,,„,.|(
I aid

_^
ui i,Mng. (.o{»^ and scivin-

^^^m.oi™, demand ^„ ,„„.,;, „-;,,
Having received demand for

fr-

Attending

Hav

Cn|,y

spection. Not,ce lo in,

ntentu f„r
»|iert. m,,_v „„,, ,|,^^..^,^,

'8 produced for

.111

.III

.41)

10

Attendance iihen documents
(90)

' ,..™..ceu lor inspection

^cr:ri;-:,':-«-<»o;..

10

.',0

.00

.00

00 1

.10

.so

.10

.23

.SO

.50

00



320 LAW AND TAXATION OF COSTS.

Illltli l'„iirl

„ „ Mini I'iMtt rmintj
QflKTINU TlTLFS. „f Aii|*«l. Courti.

I'lii piiiiiihlr to iiisitri-tor nf iitlrs.

On I'ritfi'it)^ )H-tilioii. fiu' alt i'inTi"4]ioriil«'ruH'. oxjiiiiiiia-

tioii (if till- tillc. ilrawiiig ami iMi^^roHHiii;; I'crtili-

cute or iimvpyaiicc ami fvcry otliur iiiattcr or

tiling' (liiiK- iiikIit llie ]H.-liti<)3l (Cun. Rule 1(13(3)

(110 II.) $S.0O

l-'cfft paifnblc to local rfffiecN.

Every WHrntnt or ii[i|ioiiitiiit>iit in coiil^'-lcii raspH 30

AilniinUteriri}; pvcry oath or takin-; attiinialion 20

Marking evt-ry I'.vliil.it 10

Drawing; »l(-[io«ition'*, reports or oiiicr^. itilvi'rti^<irit>titM

or onivri", jht folio 20

Copy of pajK'rs ffivfii out when retiiiirt'd, jicr folio 10

Every atten<lan<-t> upon ii rpftTt'iU'i' iii a f<nitesteil t'H«e,. 1,00

For each additioiinl Imur after the lirst 1 .00

Every certilU-ate. not l>ein;t Ihi- ccrtititatc of title flO

Filiii;i eaeh pajxT 10

Taxing cowt;*, inchulintr atloulaiire 1 .00

Makinjr up an<l forwarding,' pa|>fis to tin' iri-ipei-tor of

titles .10

Every H[)ecia! attendance out <>f oilice within two niiles, 1.00

Every additional mile al»ove two 20

Readiiif,' nfUdavit, jwr folio 02

Matter added, per folio 20

Searching filet, in ollice 20

Every divd in the <-lmin of litle ..ther than -atislled

mort)rafri's 50

Where title in claimed hy po>H4'-><.ion only 4.00

Drawing and erign»^Hiiig certihcate of title, or convey-

ance in duplicate 4.00

All necessary t^um* paid for postage or transmission

of paperH (DO-KHIIt. I

.

Rka.sox.s kor or A(i.\i.\HT Ai'i'j':Ar,.

Drawin;*. five foiios or under (51) 2.00

For each folio aliove five 20

Attending counsel with and for to (tettle, where counsel

not solicitor nor partner of solicitor 1 .00

Counsel fee aettlinp 5.00

To Ik- increased in the discretion of the taxing officer

in Toronto in special and important matters to

a sum not cxceedinji ( 15S) 20.00

91.00

.15

.50

!.00



RECORD—REPEBj.^,,^^^

Eniiri>..in. ' -^ITIAI.—fo,

^t)py to serve, per folio 90. \o
Attending to «.rve

, .
. . I(»

Rkcord,

Cert i fled

Attend)

Paid

Fee oi

For m,y folio ,,„ „, J, ,

' '5(1
"•^ng ,o have crtiN,,

"^ '"''" '""
10

( 'aim; Vounset Fepg.

Jrortgngo
«pti

1 on

1 on

to .Maste;

'tion: ForecloMiri.
rateml win, ,ef„™„.

f^op.v of

Attpnili

Paid registrar's fee.

A..e„di^^«„eH,r ,or oer.i«e.,e

'"', MlPii.hi,,.

Wieii jnilgnicnt

',' J"'lKn'.'nl for Jta.ler. per fol'i,,

titip 1 no

"lieriir.

Attending .Master uith

^" 'w imrcaHc, j., ,|,„ ,; ..

"'"«' i» Toronto u J T "^ "" '"^"'^'

321

'"oniity

''uiiHi.

»0.I0

.10

.73

.10

Filings

Appointment under C.R. 7J8
itire to lniund)rancem

X°Ur"'-""°"-'"—ling font,

'«^:v;:'!;^::™:t:™--".*fen.
CV.pl^^.^„.ieetoi„e„„;,r„„;.„,;;,._„^„^,^,^^^

Attending to serve, each
Affidavit of .ervioe, „„t|,. etc

di«re.i„„
„, thr;.:- g'ltr'

"'""'"' ''" ""
Drawing affidavit and accountTT olioE"Kro„i„g. per ,„„„ "'; I*' '"''o

.10

30

1' no
1 (10

.20 ,io

20 10

in 10

. .-Ill 10

I. on 30

,10 .10

..50 .23

.nn .73



:J22 law and taxation* ok costs.

Hull Court

I. _ .

.

, and Court
RkFKRKMK— ro)l/,,(Hf '.

of App.-«1.

Prcparinjf <'xl.il)i!9, i'hcIi $0.!0

Attcmiiiife to swi>ar sflidavit aO

Paid oatli 20

Eiiuli exhiljit Ill

Attending on warrant taking account, per hour 1 ,00

To Ik* iiKTeniwd jti the dHi-retiun (if the taxing

oilk'er ill Tcimnto. to not exceeding 2.00

Piiid MuHler, |>er hour (IteFiidcn liting!4) 1.50

Bill of costs, engroflsing and copy for Master, ptr folio. ,1)0

Attending to tile and for appointment to tax costs and

settle report 50

Paid tiling 10

Paid for appointment 50

C'opie*t of bill and appointment to serve, per folio 10

Attending to «erve, each fiO

Attending on tiixation. jwr hour 1 .00

On County Court scale

Paid Master on taxation, beKiden (ItingH per hour .... 1 00

On County Court «cale (I>e«itle9 filings)

Transmitting bill of costs fur revision ,10

Postage, both ways.

Paid revi'«ion fee 1 00

Attending i^ettling report, per hour 1 .00

To lie increased in Die discretion of the taxing

ollioer in Toronto, to not exceeding, per hour 2.00

Paid Master nettling report, per hour 1 .50

Filings, each 10

I)ra« ing report, per folio 20

Fa:r copy, per folio 10

Fee on report 2 .00

Cijpy of report to keep, per folio 10

Attending for report 50

Attending to file report 50

Notice of filing, copy and service 1 00

Knch additional service 60

Final Oifln:

If money not paid in at the time and place appointed.

charge:

—

Instructions to obtain final order, in the discretion

of the taxing officer, not exceeding 2 . 00

Attending bank to search if money paid 50

Drawing certificate of bank manager and engrossing.

per folio 30

$0.10

.23

.20

.10

.50

1.00

.60

.15

.25

.10

.10

.10

.25

.00

.60

.10

.20

.10

.10

.pj

.25

.50

.35

1.00

.25



.60

.19

.29

.10

.10

.10

.29

.00

.90

.10

.20

.10

.10

.?j

.29

.60

.35

Hm:„,:.v,,_,.,„„.,
,,_,,, „,^,,,,^^^^^^

^^3

Atltniling for „„,, Tm^"! ,'."""»

^"«i"K -oi,i„vi, ,,.,,,,,„« „„i, ;,i,-;^;
»o.9o' w"?,

^::^::':z
"..':.':':"":"'',— - >'

^~/::''.;;L"'''''"'''^
'- ''''"

:::::: :;;: i:
-y:';".i.V ,„ ,„,,.„ ,„ f

in. „„ ,„.,,„
, I,,. ,^, ^,. ,„

C:;:'Iw
'''*"'"' -""'•:::::::::

^r
•»

""' "'«'-l"t"W ... .M, i,

,. ,
'""' '" . <i,e„ ,.i„ '.1' '" "'"'

'"''••""m
> "I'.v "( liiiHl orilfr for Mn.t....

' ,

™"'"'- ""''' 1-0 :,„

,.
""'""I .10 ,„

;'"".'"»'" 'i-rve, onoli . .
.1" ,(,

-'»n-,l,,v,t of ^rviof, „.|,,re ,„i,„r
' -W

'l".li..g oath ,„„l „„;.
"•'""-""> ...,1 si>.,,„, i„.

Jf service liv slieriir ,.i.,.. 1 0(i

'-^n«.,„ri,.:r:';;:s;r:;rt.
'^

And for o„cl, f, aw, ,i ,,,:,,„ ,„|i„
2.00

i „„

"""""-
--*'"."'i::^:;";,;'r;"-



324 LAW AND TAXATION OF COSTS.
llluh t'nurl

RCFKBtNCE—roHfinHf*'. of Appcil. (

Instructionn for Hllidnvil- vorifyiiiji ailvi'rli'*oinpnt,

for fitnPHH (i/ mietionfcr. rp'wrvt'il hiil. ftc, in tlir

discretion of the taxing oflloer *1 .00

(('linrjp' ufficluvit!*. ilrnwing, ongnts^iiig. attond-

Htiofs. etc., an ordinnvy nffliiavitit.

)

AttPiiiHnjt and makiiiR arrnnpenicnt!* with iiuctionccr
,

l.iKl

Attcndlrin >[«»ter, settling advertiiwnwnt. rc-ervp liid.

niipointing Hiictioneer. etc. per hour \ (Ht

To lie Inorpased in the di-iTPtiim of tlie taxing oillocr

in Toronto, to not osvociling. |mt hour 2.<'il

Paid Master. |H'r hour 1 ">*>

Fixing reserve l)id iWI

Fair cojiy of advertisement, per folio 10

Comlitiono of sale jht folio 10

Each filing 10

(For charges for advertisement, printing, posting,

etc., see ante. Atlrcrtiitvment.)

Copy of conditions of sale for anetioneer. per folio ... 10

Fee conducting sale, when nale held where solicitor

resides .) (Kt

If solicitor engaged more than 3 hours, for every

hour beyond that time 1 .00

Fee on conducting sale elsewhere, Itenide^ all necessary

travplling and hotel expenses, when solicitor

attends with the approval of the Mai*ter (or real

representative) previously given 1" 00

If the sale occupies more tlian one day. the Matter

may hIIow liim, in addition to his travelling ex-

)>enses. per ifioii, a sum not exi-eeding twenty

dollars.

The .Master may also allow to any other party to the

suit his fees and expenses for attending sales, if. in

his opinion, it is necessary and proper that he

should attend.

Paid auctioneer.

Drawing allidavit of auctioneer as to reault of sale, and

engrossing, per folio 30

Attending to swear and paid 50

Drawing contract for purchaser to sign and conditions

thereto, jier folio 10

Attending for direction to ]niy in deposit 50

Paid .30

Attending hank with 50

,50

.50

10

.10

.10

3.00

.30

.25

.10

.25

.30

.25



REPLY -REV,.><l„j, „p ^^,^^ ^^_
liEtKBt:.V(K_fV,„(,„„„, I'M t:.nn

*'«ch fllitljf . . .5(1
. ly

<'"l>y nii.l »,rvk-c ,.ac. Ii
1» .1(1

Ali™,lfi,«
.\l, r ,m r.-i („.„„. ,.

«0 Si
T" I- i,„.ro„.„

,
.
';"";:"" "" '"""

.

.
i ..«, .5„

l'«id >I r. |«,r |,„(„-
'""'IniK. ,«., |,„„r. . 2.„„ ,^

E((eh Bling 1 50 .ju

'''-'"'"V r,;„„i, ,».r f„||„
II) .10

'"" Ii>RV. p.r f„|i„ .20 .20

-*">"<""(! lot n.|,„rt ., 1(1 .10
Atlrncliii^ In flic r,.|,„„ 60 .23
•'"''' 50 .23
-N"lw of fin„R, c.,|.v „„,! „„.,» '» 10

(TiMtion, etc., a, i,i foreol„.„„.,. ' "" 50

He.vkwai. Scb H'iil,.

Replv.

Act IdSl p,„„, , ,

'" 0"<"'i" .'u.licalure

:'::prr;;z;r=-"- ,- "

c«*., not exceoii,,/ "^ '" ^"""'J' '^»"rt

Engroasini!. [»r folio 5.00 3.00
fow lo flip, pe, ,„ii„ 10 .10

AttendiiiK to flic 10 .10
P«i<l filing 50 .25
Copy to .pivp. (HT folio ..

10 .10
I'crusing reply 10 .10

1.00 50««•.»..« P.0O,, s., ,u„r„i.r,„r,„.

Revisio.v or Costs

qo.«d by t.x,ng ofliccr. or rc,i,i„„ ,,„d „„ „J,
1 00 .50



:12G LAW .\S0 TAXATION UK nisTH.

REVINION or COHTH

—

Ciiiitiiiwl. nf Ai-i'-I."

Attending on rcvUinn hy County Court .hiilfip on

Appeal (99)

Paid Mast<>r or lociil tiixing olliciT forwniilinic bill of

coiiti for revision ( 2^, 00 B. ) #0 . 50

Paid revinion fee, benideii piMtage both wayM. (C.K.

1170) l.lHt

Revivoi.

InHtrurtiont for, in C'Oii>>*>qiit'n('e of marriagp, ilentii.

atwignment, etc. ( 3:t I

Drawing prwcipe for revivor, per folio

Attending counsel with ami for tn nettle, when couniHel.

not solicitor, nor partner of wolicitor

Counnel fee on drawing find witling allegntiunM in

prvt-ipe, in Hpecial canet projHT for opinion uf

counsel ( Ififl )

To be Increased in the discretion of tht- ' King officer

(or County Court clerk in Coanty < ut caMen) to

an amount not exceeding . .

EngroBiting. per folio

Attending for order

Paid, besides fllingH

Fee on order

Attending to enter order

Paid entering, per folio

Attending for, when entered

Indorsement on order (C.R. 309) per folio

Copy of order and indorsement to serve, each, jut folio

Attending to servo, each

(Both original and added parties must lie nerved,

unless otherwise ordered. C.R. 307.)

Affidavit of service, oath, etc

If services, or any of them, made by ^theritr, charge

accordingly.

1 liu

3.(111 a.oo

.10 .10

. .Ml 25

..'tO .3»

1.110 50

..VI 25

Id 10

.30 25

10 ll>

10 10

Sau:8. See Rrfoenceii ; Advertiaement.

Of writ, each copy, if not done by the sherilT, or an

officer employed by hii", when taxable to solicitor

on sherilTa default ( 17 ) 1 . 00

As to when sherilT is in default, see ifilenye.



SET-OKF.

Smvtci:~ro,iiiiii4r:l. "n"''

"-u",, ,,,„„. „, i„,.i„„
, ;

; ";|" '™m ,i,„

--™o-«u „,;.':;;:';:-::-;•' '-.....He »-

-::;M:;rM::rv"'"
""" --«

"ni-H to ,„,.„r (Ii(]|
'•• ""' ""'' """l-l-

1 . (UP

sm,.v,. D„«.,. s,, «.,,„„, f.„„

SetOiv.

< "W I" flie, per folio ,

I"

Alleiiililid lo llle 10

t'aUl Jilii,^ , -,0

Copj- („ .^rvc i^r folio ID

All<-iiiliii(( to nervi. .10

. .>0

.S.rrT,.,.v„. S. .„„„„„„„,„,,,,„.,
.^ ^^.^^^

Soi.u-.Toi, Atte.vo,s„ Coi.r,

°"
;::"'.:/:::;r'""

""'"-'
"—.»^i......

In no ca». to exoenl. |»r dav "
""

(Provided the altendanoe of ,,„oi ., . """'
-n«.h of ti„, of .„e„ a tenda '„:,"' "' ""
"' ll" time in the book „f .J

"'*' '"'''"''

r-f!i.lrar. deputv CerTof the p
"''""'"'' '"'""'-

si-, coun./ci„;t er. 'our:;'"" "' ^'
.t .!» Un-e, or proved ly J,:^!;^ "H^;',

""-'"

SPECIAt. I.\0„Rm;„,,j,^

Of writ of M„„mon. (U,
I 00

327

I *0 111

73

m
.10

.10

.25

.10

.10

25

1.00

.5,00



328 LAW AXn TAXATION OF COHT8.

NWCIAL Jiir.

fn'ftriirtioiin to

111^ CoufI
atHi Cuurt I'uuBtj
U A|i|H'«l, CoUfta.

>ti iKf or Tfilui-v i;i7t

^Sl•^;tIAL {.\nt:.

InatriH'tioiN for uht-n im writ lt*iu)'it, nr |ileHtlint(* liai),

Hiiil no tiiNlriiftiuriit to ur allnwvtl (^flt) .. ^^.^t^^

liiNtriii'tiiitiH for in i-nuroe of iictioii [iU] )i.m

UrHwiti)! {hh.-ihI ch"!'. \tvr fnliu (4I>I M
AtteTuUnn i-uunM-l willi uiiil for to M-ttIp when iitiinM*!

iif>t Kutii-itor nor partner of itolit-itur 1 (H>

tounwl fee HettlinK •» t''*' *liHire|ion of the taxing

oIHmt, or fount V Court clerk in County Court

vuw,. not escH>(iln([ (167) 5.(KI

EngruMHinK njiecliil rn»e, per folio 10

Copy to tile, per folio IM

THiti tllinK 10

Copy to (*erve. per (ollo lo

Attending to nerve , 50

If allldavitii neceHHsry to verify ipectal i-aMe, charge

for drawing, attendances, etc.

Attending to set down special case 50

Paid, liesiden tilingii 30

Xotice of netting down, copy and service I 0(1

Kacli additional copy and service .60

Intttructlona for brief 2.(M)

Drawing brief, if under Ave folion 2. 00
Additional (olios over five, per folio 10

Attending counsel with and for hrlef when counitel not

sulifitor nor partner of Roliritor 1 .00

Counsel fee on argument of Hpeeial case (148) tO.OO

In High Court cases to he increased in the discretion

of tlie taxing officer in Toronto. In County Court
caite^ to lie increasid la the disi-retion of the

•fudge to

Attending to hear judgment, if reserved 2.00

For order, taxation, etc.. proceed as on a Court

motion.

2 IHI

1 (K)

.20

3.00

lU

10

.10

.10

2A

23

20

.SO

.35

SO

1.00

.10

50

5,00

10.00

1.00

Statrmext of Claim,

Instructions for pleadings ( 24 ( 1 . 50 1 . 00
Drawing statement of claim ( 39 ) 2 . 00 1 . 00



Nl^riMtM .,. ri..,i»,-,„,„„„„
,

I1..I. . „ '

"•Wiliori ' '""" "l"iii- I.ii. ii,

'*"''"•''"'","""""
"illi .n,l /,„,„ „.,„,.

*"-'" »"
n"t «"luil,,r ii„r „«rl,..., , ,

" '"""-I

,
""'"

<..u„f.. ,"„,,:";";" ' "" -i..„
*-nKn»,i„g. ,„, ,„„,_

'"!>
' ""v.,l,„K (I.-,7, .,„„ ,

I •"Pi" m,. lo.xm.U l,,"""" .10
™|.ie..,

'"''"'I'"* .•llKr,..,„„,„,, ,,„„
Attendiiijj t.) Hip
'""' niinK

••
.5,,

AtloniiiiiK 10 «,.r« III ;

''"' """""-""-t of ,ii,„ ..., ',

1 l«l ,-,

-iwi.iit.v, „, Ul,,:,,.,.

""-H;r;r:;;-r--'-.;-«.H.M
""1 w^cMiu .r:'„;:";;r

'"'""''"'•

For Mch folio above te„ |n,

,

'il-BP0t.lA8.
'" ""

Subpa.,,, .d l„,la<,„„,„„,
,

Subpffna duo,, ,„„„ |,„| J On ,(,

Copy of ,ubp»„.. including „„,i„.;-^ "" =»

, vl :" * ."""'• '°"- ""> "idiiioa.' folio
""'

•

•»

*"!« of ...i.|M„„, "«,, .v,,,^,;.

S>MM0»8. S« .,V„ 0/ «„„„„„,,



>'H' I.AW AM> T\XATI"N OK (tlhTS*.
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•

Allo„di„K ,„ l>.„,„.i,
'"

'
"' '""""''""". 131

R,,::; :;?"'
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Biaalutin of JWimtat Dtbtor

CtMli of In th» iti«»TPti«n of tlii* .IikIki-. I;i,t

Where hf payi Dif Mtt nftcr <<xiiiiiiii«li(in piil«r([i>f|, 133
Kxaroinalion of tran-ii'DT tti |in»|MTty. |;I3

IlKtttiOB*

Practire Itcforo .Iiiditiiliirr Act Mlir(>K«i.'il, 134

Party entitled to isMiie imni«Hha(.-ly. ).i4

tx PAtte Oidtra

No flat Bhould )>^ sraiitinl on, 1.14

Order as to foit* on will not Ih- nviewtd, 1.14

Hhould not bt made agairitl iinii Httfndinf; witm-"*, 134

Exytrti

Authority of Matter to employ. i:J'»

Travelling expennett of allow«>i( in om- imtt-. ):i5

For preparing partnership at'toiiiitM. l:iA

Kxpert wilnen rannot refiwe in kivc npinion eviilpnce, 135, 13ft

£xpt>ns<>a of ijiialifying witnt-ic- imt taxalile, 137

Cburt cannot call in to decide on coiillii-ting evidence. 137
Accountant railed in hy arbitrator. 137

Ste Tnu Fee*.

ruti
Affidavit to obtain not taxable, 137

Instructions to apply for not allowed, im

FiUBga

(^oflta of affidavits irregularly f.led, 13t)

Appeal bond and afflda-its separate filings, 138

Folio

Meaning of, 138

Impertinenct in Afldavito

See under ArFiDAViTB, at p. 21.
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'"'"' "'"• ''.' "i-vi fri.iiil, l.ii,

"""""•''" '"'"""-".V li.l.l,. f„|. „„.„.„„ ,„
Injnnctioi NotlODi

I!'""'
''•' '''""Iran .. to rd,, 141
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Inapectloa of Dotumrat.
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laitnictiODs—(-o»/jnifrf/.

Order to prodiipp. 146

Examination of parties and attending for copies, 146
Inslrnotions for plcadinjrsi only taxable once. 146

Instructions for appeal, 147

None for ordinary affidavit of diBbursementB, 147

Order to examine where necessary, 147

Instances where none allowed. 147

Interlocutory Applications

What orders are interlocutory, 148

Rules for guidance of taxing ofllcers in England, 148
Where order disposes of costs, cannot be reviewed, 148
"Costs in the cause" is not such disposition, 14H, 149

Effect of settlement of action on, 140

Discretion of taxing officer, 14!»

Interlocutory Judsment
N<* CoL.vsEi, Fees. ante. p. 102.

Irregularities

Must be moved against promptly o secure costs, 149

Where motion clearly bad no costs of appearing on, 150

Aflidavits allowed though irregularly filed, 150

Objeetions should be taken before taxation, 150

Guardian's Costs

Guardian ad litem not usually ordered to pay costs, 150

PlaintilT usually pays and adds them to his own, 151

Where the alleged infant is of age, 151

Official guardian in Ontario, 151

Where infant ordered to pay guardian's costs, 151

Official guardian does not get solicitor and client costs, 161

Judgments

Where one of two defendants appears and defends. 152

Reasons for judgment at instance of Judge, 162

Judgment dismissing action need not be settled, 152

Attending to hear judgment, flee Attendances.

Jm'gment on discontinuance. See Discontinuance.

No fee for registering a judgment. 153

Joinder of Issue

Instructions for will not be allowed. 153



Journeys

>•"' Tkavemjm, Expevsm.

Jury Fee

•Vo „.oonU f,T „„ »,,.„„d irial, IM

Letters

^Vh<.« principal „„.! a„™, re,i,l, i„ ,„„,„ ,„,„„,. ,,.,

Onl.vonoletl,.rl,,.f„rea,'.,i„„.
,.-,4

Letter to client to fall, 1,14

Lis Pendens

C;o»t« or laxabl, „.,„.„. „„,,„„„, ,.^
lo.t» of vacating li, pe„,|,.n., 1m'
"liero action not proceeded will,. l,-,5

Maps and Plans

Nece«i,y for „,n,, ,„ ,h,„„
Om- n„e c„„,p,r,d ^..^ ,„^

»

Hr:"z.:r;i:r:;'--"'""""°—•-
Master's Office

AVe Rkfebexces.

tfechaofc's Liens

Actual cii«ht.r«.mo„ts do not inrl.ule co.,n«.I f..... igg

Hile«se

«M Sekvice of Papebs.

345

Mortgagee and Trustee Solicitor
Solicitor appearing for himself and eo.|r„,tce, 157

P^act '• J""
°"™"' ""' ""' "tended I'oPractice in Surrogate Conrts, 157

Not extended to a niortBagee-solieitor, 158Partner of solicitor-mortgasce acting „ .„|icit„r „«Mortgagee employing l.,„,„„ i„ ^/proeeediCir
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Motions

Kiilf P'lvcnihiy msts ol" iiiU'ildiiitory liintioii>4, HiO

\Mi>'i<> tlif niottuii ta'iU, lt>0

Oil i>\ |iHrlp iipplicutiuiis. Ktl

Nut iiircMHary to ii^k for costs in motion, Ifil

WIhtc costs s(uikI» to tlic licariiiff. Hil. Iii2

< liaiiilier motion nrgiic^l in Court, 101

Where »iiccc«sfnl juirty iiwurdcit County Court coats, 161

Motion to commit for contempt, 102

I'arty served with itefcetivc notice of motion, ]tS2, 103

Motion for attachment, Ui2

Wrong person served with notice, 102

Klaterial u^ed on a previonn motion, costs of, 103

Ah between solicitor and clie?it. Ifi.t

Copies of d"positiona, 104

Moiiim for '•peetly judgment, HU
To dismiss for default, 104

New Trial

Where occasioned liy niisunderRfanding, ir»8

|!y contradictory fimiingw of jury, 159

Where .Iiidge had nonsuited against defendant's wishes, 159

Hy reason of misdirection to the jury, 159

Costs of lirst trial to abide result of second, 15i)

Notices

Rules governing, 104

Notice to admit good for .second trial, 104

When notice to admit should Iw given, 105

Notice of trial where action not at issue, 105

Notice of exercising power of sale, execution creditors, 165

Where mortgage provided for sale without notice, 166

Notice of settling unnecessary where judgment simply dismisMS

action. 100

Notice of Action

Is first step in cause and taxable, 100

Costs of tendering conveyance not taxable, 106

Where notice of action is necessary, 166, 167

Where not necessary, 107. 108

OAcial Guardian

fc-'ce OUARDIAX'S Co,STS.



Orders

i-"»iM.Hv«w ,!;;,;
',''"''''''"'''''".'60

ivo„,,,i;,g, „,„;, ,„ „„":;;';;;;;;'"''-';-
'"""" ''<• -viewed, i(,9

Order of ,-,-viv„r irl!
' ""''' '""" ""''' '™

^•rtMrihip Actions
(•o»(« „,, to t|,„ |„.,„.i„^,. ,;„
•li-.-e |.i,.lr-r„-,. „f |,uilii,.|»lii,, ,|,.i,inl iri

^r:';:':"'"";"'-''--i.!'7o

-:—;"==--
P«rty .nd Pjrty Costs

''»•"» ""' »""«>„,.,• ,„. ,,,, ,

So.Cor and Wi,.,,, ,.,„,, ,,,;„ ,;J,^'J-Only rcasonal.!,. and nrrp-„,„. . . ' '^

Conn,., „.,... ..,."::n"::;:?.r"""'"^
'"

Perusalii

f"
!'<• I"r '•« iomi„ ol u„,,. u:,Or for deposition, or Maminalion,. 173

AffidavitH, 173

Petitions

Wi

PUns
Sre Maps .,m, p,..,^...

Pleadings

347

'"' "i'nling np, 174

Not ™,,ro tl,„n fonr ,,,pi,.» ,.,„,,,, ,,^Cost, of |,r,„t,„g pl^dinj,,, 17s
Reply, connnel iv, selling, 175
Where proper adn,i..io„. not made, 175
U„„ere„aril.v le„g„,v pl^ding,, 175Keply to ™„„,er,.|ai„,. f,„ settling. ,75Doeuments ,„pi„l i„ pleading,, ,70
I".per.,„e„ee or „,„d., in. .Sv. Sc.o,,..
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Pbotographi

Not tn\jihlf a- trt'twfi'ii pnrty iiiid jiiirty. 170
\\ittir-H iVc-* iinMhicinjr. 17l!

PoBtponing Trial

0«irif; to aliscnrr nf rriiiti>riul witiicMH. ITti. 177

Iriiimdralr iiotiiv »li<»ii)il !«• ((ivon, 17"

Piirl.v iippIyiiiK may Ih- jmt on tcreriM. 177
Wh.Tc vit^tA iH.t ilt'iilt with l.y trial .liulfj.-, 177

Preliminary Objpction

> i»Iiif of iiiti-ntioi) lo I'uiM- n)ii>iiI<1 Im- jjivcii. 17S
Hut hIi^ciim- of iHjtici- will nut jut so ilcprivc jparty of costs. 178

Proceeditifri to Save Expense
AlloHiuiii- may !» ma.lc for <in taxation. 17ft

Ni'jiotiationH fm- sfttN-mi'iit. 17H

rriHiiriiiK (io.iim*'nt« to ^avi' witness f.cs. 17JI

Production of Documents
Sri' I>4H-IAIKNTS; NoTtCkN.

Preparing for Trial

StT l)<n|-,\t):XTM: AlWTKAtTH.

Record

No r.fi'on(l ffp for riTtifyin;; on postponement, 170
Should n.rf i»' prepared l>ef(ire issne joined. IftO

References

AdviKinn on evidence. Hi, 17

Administration i»rocee(linf(a, fjenerally, 8. H

AttendanrcH on Master, iil

Where an execnfor refuses to join his PO-exi>en.*or, 10
Xeglect or fpfnsal to furnish aceounts. 10*

Kxeentor's posts payable prior to crciiitor's claims, 11

rarticM entitled to appear in Jlaster's oilice. 12, 48, 49
A(hertispment of sale how prepared and costs of, 15
Auctioneer how appointed and paid, 51
Commission in Hen of costtt. how calculated. 58

^Vho entitled to share in, 58

">VIiat included iii commission, 50
When taxed <'osts will 1m> allowed. 51), fiO

When taxed co-sts not allowed. (U

(-)ti what sum calculated, fil
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f.xr"-H». r„,|,l,,vi„„ „„ r,.f,.r,.,„„„. ,.,,
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' '''"'1'"" of .Mn,|„,

;)49

74 :ii

Kefresheri

I>t''ini(itni, ISO
lni-hi,lr« a .•oiins..|

1

WIipii alloivcil, IHt
" imrt of -i-OMts of tl,p

KeUining Fee

(^a«i-» whor,. alloivcd, 182
Cases whore ilisallow.'J. 183
''"'""'"• t" pa.v i» voiil. 183

IW

. ]8o

Hevision of TaiitioB
"''"'' '"''''"" ««r.v, 183. isj

„''"'"' "' ''"'"•• " Ml, „f. 184

Revivor

K.Y«-,»or v,.vivi„K lial,],. f,„ ,„ ,,^^,^

;

" "'"'
'• '"""•' "f a l«,„kri,pt, 18.-,

S.,.

"'"'"" "'^"'™
'"-""»»—•... a,,.,. ,85

How aurtii.noer ,,„i,| o„ ,al,.s |8j
Master's fees when he sells, 18li
Where sale ailjoiiriieil rosls of ., 1 .•

PnnWr„,Jtp./„:.^'^^ --"•••"'..««

Co.., of eo„ve.v.„e;, o„ sale, "si,
"" ""'""" 'M

Scandal, Etc.

Co.t« „f i„ j.i,.a.nn««. «m.lHvilH. ,.« ISO» fiat amounts to scanJal. 22
Wliat it not. 22

Charges of fra,„l, mifounde.l. 18"
"
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Searches for Documenti

Sfimliinn Hm.Uiit "ii |m><lii<'tii(M, JHT

Sfuriliiiiy jii.I;;ii,..jit-' iipiiiiHt |im|H.H»'(| -.iir.'iv. ]S7
S.'iirrliiii;. t'.»i- eld i|i>i'iim<-rilH. Si-f DtM'l-MtlMS.

Service of Papers and Proceii

WluTi' Hhiiitr fuiU to sfTH' witliiii ten iltiy-*, IHS
Siili|mim4, wrvici- I.y Holirilor not tuxahl.'. IWM

W'luTc wioii^i (ii'ixfii i^t-rvfd with wril. IMW

Iiiluitl out or" till' Jiuivdiilioii. INH

InlHiil- in nii>rl;:ii;;c mi imi«. ISM

Sheriff's Costs

Kiilrrt ..n.-njiii^; -lirvitr,H f,.,-i. 1H!I. 11)0

.Mil.-H-i> wild.* tHMililf. DM
l'o-.-.inii i>rul I'liiv of p»«|>.. Itll

Tiikilii; sli..k not nllo»c<l. 1112

K\[)('n.i-H imnrr'il in t Im-sliiit;: Mniin. vU:. 102

I'.>ss.-^-ioii money, jn i (tit-Tii Hllonuni-r. 103

AHi.lavil-. anil l.-ltcrs. wli.n iilIow.'<|. MUf

ronn«h(;;(' iin.l alli.wari.T in lien thcn-of, lf»3

H"\v j.ann.hiy.' nirnpiit.'O. l!i:i

WliiTi. moin'v iinuli' on several writs. 11);|

On wliat Hitm |ionn>iii;:(> (HlcnlHl<'rI, 11)3, 194

Wlicrc sltprilV enfitlt-ii to ponnilnf.f. Il)-t

Whfio >a!f inti-ncptiil. allowanc*". Ift.'i

VliHt anioiinl- to u :*ciznri'. IDtt

AnioiiiH aiiiiwi.l in ii<u ol" iioiinilaj;.-. HHI, 107

Similiter

Xol allow. .! wllh ury in)ti<'f. 111"

Solicitor and Client Costs

Difriinicc hctwccn nn.I pnrry ari.I |>aity cont-i. 1D7, 108

Duty f)f >.)li.it(n- twforf inciirriiifr. 198

Wht'rt' upiKwitf [larty haa to [lay solicitor and client coats, 199
Not inchuicd in "all costs incidental to." 1!)!)

Where no taritl of costs as a gnicie. 11)0

Tariir not Iiin-lin<: as rcspectR counsel fers, 109. 200
Where the tariJF if* binding, 200

Where charRCS exceptional. 200

Where negligence or iinskilfnlnens etiargcd. 200

Where there is scandal, etc., 200
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Special jn,y

"-.:^::2,.r::;;:-;;;r, -
rortm™,,. „.,,„|„| „,„.r , ™ ' :"""'- -';

"" " I"-," JlKlj;,. ...Ttili,.,. 0|,ij

Stenographer's Pees
On ('Crtificutf of J,.,,,... „.- , . Ar

Cpj "f fm„, .lav ,„,,„, .„„,„, , ^._^,^|_ _^^^

Stop-order

Cost, of no, ,|„.„i,, „„„„.,,,| „||^

Morlgap.f of a fund i„ c.iirl '>ii.|

In™nil.,«n.„ applying, for. 20!l
PiTson ohIiiininL- iiui, i„. ,,„.,„. ,

,

Su**T>oena

On™ ,i™.d »l,mil<l not l,e allomi f„r , i,.

In arbitration pro<'efiIinpH -^lo
Service of not nl],„ve,l unl,',^ „,„,,,. ,„.
Four ropie. only van be tax,.,l. 21(1

'

''f|tivnt (luy. 209

'lii^riir, 211,
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Sabpoent—cnnffHMf >f

.

For priMlmtiMii of [niLli.- <l»riinifiitH. 210

Two Hiilipii-tiiiK I'lir nil.' »jtiif*>> alluui>(). 210

Wliin- iiIaiiilifT miI-imi nu.ul U\n <'o )>|iijiit iir, 1*11

TuatioD of Coiti

J'l.w^T'f of laviiijr orlifPM, ;;i i

Mtty liir.-rt nlint )»unii>- to iitlt'iid on. ill

riiriiiot (liriTt cvidviii-p iii MliortttHiii). 211

Xo ili»i-n'1iiin to cxccc.l tnrilF rvi-n Uy coii^i'iil. 211
I'liHciIiirf oil np]i4>Hl from laxution. 212

Ot)ji'i'tioii- iiiii-*t 1«> to upt-i-ilic ili-iii>t. 212

tu(l(I<' on tipjii'Hl cannot nffr hill to lu\in^ ollU'cr. 212
Hut may ank Iiin o[)inJoii on any (|iii>Htion, 212
Tinif for n)ipi'Htinti. 21.1

No a|ipi'«l from ia\utic»n of nioitt(agi'i''ii ctwl'*. 213

TctcsraniB

Sent I.y diriTt ion of .Imlf:.'. •i\.i

AihwiiiH of ininnc'tion or jnWunii'nt. 21;)

Tranilationi

Of (Iw'iiincntH for tin' uhv of tin- Conrt. 2I:(

Of dricumcnt'* ill tlit' JlantcrV otlit-e, 213

U'livrt' trniiNlntiinH imulf Wy solicitor'^ ilrrkt*. 214

Kxi..-nHO of wiliii-" to trHiiNlutf at tiial, 214

Tender

Tcndor of cohIh wttli p<'titio»i or notice of inotiop, HU
Taxed voMh allowed where ti'mlfr not madp, 214
Where tender liefoie action pleaded. 214
Where inncy hroiiglit int<) t'tnirt withont previoiw tender, 215
Where I .loiiiit paid i« within C'oinfy t'oiirt jiiriBdietion, 21S
Where plaintiir recovers more tlum amount paid in. 215

Term Feet

TerniH under C'oninioii Law I'rocediire A*"!, 210
No fee on I'rocpeiJiii;:^ after jinlBuient. 2h(

Travelliog ExpeDses

Should not Im? incurred without specific- instructions, 216
Where elient has heiietil of KolicitorV j«Hirneys. 216
JourneyH made at re<iueHt of director!* of company, 217
Where corre--pondence would have aiistwered. 217
Attending on examination for diNcovery. 217
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