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APRIL, 1862.

THE NEW CHANCELLOR.

On 18th March last au extra issued from the office of the
Canada Gazette, announcing that the Governor General
had been pleased to appoint the Ionorable Philip Michael
Matthew Scott Vankoughnet to be Chancellor of Upper
Canada.

Mr. Vankoughnet is a very young man to have attained
& position so high ard important. e is not yet forty
years old. His great talents have given him the start of
many of his seniors. He is the descendant of a United
Empire Loyalist. His grandfather was a loyalist, and his
father, Philip Vankoughnet, whe is still liviog, was for
many years a member of the Legislature of Upper Cauada
before the union of Upper and Lower Canada.

The present Chaacellor is 2 Canadian by birth, having
been born at Cornwall on the 2Gth January, 1823. Dr.
Urquhbart of that towc was his instructor. He carly gave
promise of the talents which have since made him so dis-
tinguished. His parents bad intended him to embrace the
clerical profession ; this was their design, and so continued
for several years. He is aaid at one time not to have been
averse to it; but owing to some circumstance or other
suddenly changed his intentions. Some say that it was
his admiration of a speech delivered in his hearing by the
late Mr. Justice Hagerman that caused the change.

He first became a student-at-law ia the office of George
Jarvis, of Cocnwall.  Ho next entered the office of Messrs,

nership was with the present Mr. Justice Bures. His
next was with Mr. Oliver Mowat, who at one time was
considered his rival for the Chancellorship, in the event of
a lucky throw in the political dice. His diligence after
his cail to the bar was not so great as when a student.
He trusted more to his taleats than to his industry. He
was successful at Nisi Prius as an advocate. His display
of industry ¢ during term” was not equal to that of many
of his compeers. 1ie during the later years of his praatice
made Equity his study, and held many equity briefs. He
was the Trinity College lecturer on ¢ Eyuity Jurispru-
dence,” at the same time that the present Mr. Justice
Hagarty lectured on the “Law of Contracts,” and Mr. J.
Hillyard Cameron on the ¢ Law of Real Property.” His
lectures were oral, and not remarkable as the fruits of in-
dustry ; but were at all times interesting and instruetive.

He was only twelve years at the bar when, in 1856, he
accepted the office of President of the Executive Council,
at the solicitation of the present Attorney Geuneral for
Upper Canads. Since then he has not been in the active
practice of his profession ; his duties as a minister of the
crown engrossed his attention. He was shortly after
his acceptance of office clected a member for the Legisla-
tive Council division of Rideau, and from that time till
his acceptance of the office of Chancellor was the leader
of the Government in the Legislative Council. At first
be was said as a public man to be a failure. This was a
hasty conclusion. No doubt, considering bis youth apd
inexperience in politics, be did not for a little time take a
decided and prominent position in debates. He was, how-
ever, not long in doing 80, and when he did so it was with
marked effect. His good humor and acknowledged abilities
soon made him fully equal to his conspicuous and important
position.  During the Macdonald-Certier Administration
he was head of the Bureau of Agriculture, and apon the
formation of the Cartici-Macdonald Administraticn he be-
came Commissioner of Crown Lands; and in the latter
office, to the surprise of everybody, accomplished wonders
in cleaning that Augean Stable. His ready talents, com-
bined with his knowledge of both law and equity, enabled
him to dispose of hundreds of *land cases’ which for years
bad lain dormant on the shelves of the depariment.
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It is to be hoped that the industry of his boyhood will
characterize tho discharge of tho duties appertaining to
the high office which he now fills. Noted as the Crown
Yands Department was for numbers of undetermined cases,
he will find still more in the Court of Chancery. The
illness of the late Chancellor long before his resignation,
and the vacancy in the office sincc his resignation, have
added much to the work of the Court. The two Vice-
Chancellors have been far from idle, but the work to be
done was more than enough for any two men, however
industrious or howerer able.

AUDITA QUERELA.

The indulgence shown by the Courts in modern times,
by way of motion, has in a great measure superscded the
remedy by Audita Quereln.  Still there are cases in which
a resort to that proceeding is necessary. The proceeding
is neither obsolete nor difficult. Owing to the fact that it
18 little used there is not much to be found in the bocks
about it.

We therefore propose to devote some of our space to the
consideration of the following :—The nature of the writ—
Persons entitled to it—How obtained—From what Court
issued—Form of writ—Process thereon and effect thereof—
Subsequent proceedings—Damages and costs.

1. Nature of the writ. The proceedings of courts of
justice are not to be perverted to purposes of injustice.
Audita Querela is a proceeding invented to prevent the
procedure of courts of justice working injustice. Itisin
general allowed where a party having a good deferce at
Iaw has no opportunity of setting it up by the ordinary
forms of proceeding in courts of law. Thus it lies for a
person who is cither in execution cr in danger of being so
upon & judgment or recognizance, when he has maiter to
show that the execution if issued ought not to have issued.
or if not issued should not issue (2 Wms, Saund. 147, 1.)
It is a mode of obtaining relief from a judgmeat at law
just as scive facias i3 the mode of enforcing such a judg.
ment. It is in the nature of 2 bill in equity, and yct
defendant is not, either by the existence of the romedy or
by haviag unsuccessfully resorted to i, precluded from
bringiog his originel bill in cquity for relief ( Williams v.
Ruberts, 8 Hare, 315).

2. Persons entitled to it. The writ is only granted wpoo
the application of & party to the judgment, or a person in
privity with a party to the judgment. It will be refused
when the applicant is a stranger to the judgment. Thus,
where applicant had purchased lands froru 2 judgment
debtor after exeoution issued, under 5 Geo. II eap. 7,
contending thet us plaintiff was an alicn the oxecution was

improperly issued, the court refused to interfere, leaving
applic.nt to his action of cjeciment against the purchaser
at sheriff’s sale (Beard v. Ketchum, 8 U. C. Q. B. 528.
See also Bac. Abr. Audita Querela.) It i8 not a remecdy
to which a phaintiff cnn resort. It is peouliarly intonded
for relief of a defendant from the oppression or injustice
of a plinti (Aldridge v. Buller, 2 M. & W. 418, por
Parke, B.)

3. low obtained. The Rule of Court, Trinity Term,
9 Jac. 1. is as follows :—¢ That no writ of audita quercla
for any cause whatever be allowed, nor bail thereupon taken,
unless hero in public and open court and by special motion
here first made and a rule thereupou entered ”  This hag
been held to mean that the writ shall not issue without an
order made n apen court ( Beard v, Ketchum, 8 U. C. Q. B.
533). In England it is now provided that * no writ of
audita querela shall be allowed unless by Rule of Court or
order of a Judge (Eog. R.79, H. T. 1858). This
rale is not adopted in Upper Canada. The authority of a
Judge in Chambers in Upper Canada is under the circum-
stances very doubtful. At one time it was thought that
the writ being ex debito justitizz might be issued without
any application to eourt or judge. There was, however,
no decision to that cffect, and it has since been said that
the Rule of 9 Jac. I. above mentioned is only declaratory
of the cowmon law (Dearie v. Ker, 7 D. & L. 231).

4. From what Court tssued. An audita querela may
be brought in the same court in which the record apon
which it is founded vemains, or be made returnable in the
same court. Theref 2 in Xngland it has been held that
if a man recovers judgment in the Common Pless or
Queen’s Bench, and afterwards by deed releaces it snd
then sucs out execution, the defendant may have an audita
querela out of the Common Pleas or Queen’s Bench where
the record is; and yet he may have an audita querela out
of Chancery returnable in the Common Pleas or Queen’s
Bench, “and so it is sometimes judicial and sometimes
original ”’ (2 Wus. Saund. 148 £). But it cannot be issned
out of any court returnuble in the same court where the
record upon which it is founded is not in sach court
(¥. N. B. 105 b.).

5. Form of writ. The writ, after stating that the com-
plaint of the defendant having beca heard (audita querela
defendentis), and after setting out the matter of the com-
plaint, enjoins the Court to call the parties before them, and
having heard the allegations and proofs to cause justice to
be done between them (Sce forms in 2 Wms. Saund. 148 a.
Porchester v. Petrie, 8 Doug. 261.)

6. Process thereon and effect thereof. An audits quercla
is not a supersedess of execution (2 Wis. Saund. 148 £.).
If the writ be founded on a record, or the party be in cus-
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tody, the process upon it when sllowed s a scire facirs.
But if grounded on a matter of fact, or the party be not
in custody, the process appears to be a venire fucias and
on default a distringas ad infinitum (Langston v. Jrant,
18alk.92; Clerk 1. Moore, Ih. 92 ; Anonywous 92 ; Anony-
mous93). Where execution isactually issued there must be
a writ of supersedeas ( Giles v. Jlute, 1 Ex. 59). In the case
last meationed, o writ of audita querela having issued, a
motion was made for a writ of supersedeas to the sheriff
to stay exccution, and also for o writ of venire facius and
the Court made the following rule: “upon the motion of
the counsel for Ucorge Giles, the plintiff above named,
aud upon reading the writ of audita querela issued horein,
with the allowance thereof endorsed thereon, and the rule
made in the case of Jlutt and another v. Giles, whereby
execution was stayed for a month on the terms of the de-
fendant undertaking within that time to issue a writ of
audita querela, it is ordered that the said George Giles,
the plaintif ahove named, be at liberty to issue a super-
sedeas to the sheriff to stay execution, togesher with a writ
of venire facias thereon (1 BEx. 59, note).

7. Subsequent proceedings. If the defendant appears
upon the scire facias, venire facias, or distringas, the
plaintiff declares, in which declaration the whole writ of
audita quercla is rocited in the same manner as in a
declaration in scire facias. The dcclaration ought to
comprehend only one gravamen ; or at least if it meations
several, it ought to rely upon one only, otherwise it will
bo double. The plaintiff should show himself aggrieved.
The declaration sbould couclude with the prayer of relief
that defendant be discharged, &e. If the defendant con-
fesses the matter alleged the plaintiff has judgment by
confession ; but if the defendant denies it the parties pro-
ceed to issue in fact or in law as the case may be, as in
other cases. If the plaiatiff be nousuited, though he may
have a new writ of audita querela, he shall have no writ
of supersedess to stay execution (Sellon’s Prac. 287).

8. Damages and (osts. It hes been held that at
eommen law there can neither be damages nor costs—uno
costs under Statute of Gloucester, because no damages—
in a proceeding by audita querela (2 Tidd’s Prac. 976,
1132; 2 Sellon’s Prac. 25G; Burton’s Ex. Prac. 299;
Gascoine v. Whalley, 2 Dyer, 193 b.), but under some
recent statutes whercby costs are recoverable, indepen-
dently of the Statute of Gloucester, it may be held that
costs are recoverable in this mode of proceeding. It may
be mentioned that in a recent cage where plaintiff was
without the jurisdiction of the court, proceedings were
stayed till security for costs was given (Holmes v. Pember-
tor, 8 Jur. N. 8. 727; 8. €. 7 W. R. 160).

LAW SOCIETY OF UPPER CANADA.
MICHAELMAS TERY, 1301

FOR CERTIFICATES OF FITNESS.

STATUTES AND PLEADINGS AND PRACTICE.—(Equrry.)

1. State the statutory alteration in tho law of merger.

2. State the statutory alteration concerniog lie pendens, and tho
class of cases to which the alteration does not apply.

3. State the various modes by whioch o plaintiff sy bring his
cause to hearing.

4. Stato tho classes of cages in which it is proper to movefors
decree.

6. Draft that part of an answer setting up the plea of a pur-
chase for valuable consideration without notice,

WILLIAMS ON REAL PROPERTY.

1. State tho proceedings upon a common recovery.

2, State tho classes of persons not possessing the ordinary
rights of alienation of real estates.

3. State the classes of objects in respect of which these rights
are restricted.

4. Define o contingent remainder.

6. Define an exccutory interest.

6. State the difference between a will of lands and a will of
personal estate regarding them as documents of title,

STORY'S EQUITY JURISPRUDENCE-

1. Stato the three great heads of jurisdiction, and shortly define
each.

2. Stato the several divisions of the subjeot matter which are
discussed in the first volume, beginning with ¢ Accident.”

3. Define ¢ constyuctive frauds,” and give an exswple.

4, What are bills guie timct ? and give an example,

6. Define implied, 8s contra-distinguished from express, truste.

6. What is the vendor’s lien ? State the prabablg origin aad
present exteat of the doctrine.

ADMISSION FOR ATTORXNEY.

BLACKSTONE'S COMMBENTARIES—Vor. I.
1. Give tho different sources of the law of England.
2. What sabject is treated of in the first book of Commentaries ?
aud give oriefly the different heads.
8. Mention somo of the rights, capacities and incapacities of

persons.
4. What are some of the duties of persons in their privats rels-
tions ¢
5. What are artificial persons ? and how may they be oreated ?

SMITH'S MERCANTILE LAW.

1. Wheu way notice of disbonour tojtho drawer of & bill be dis-
pensed with ?

2. Mention some of the peculiarities of the contract of hiring and
service.

8. What aro the requisites of o guarantee?

4. In what contracts must a consideration exist and be proved,
and in what is it presumed ?
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6. How far is & pledge by a factor of his prioncipal's goods
valid.
6. When is the (ransitus of goods determined ?

STATUTES, PLEADING AND PRACTICE.

1. What aro the provisions of the statutes as to warchouse re-
ceipts ?

2. What statutory provisions exist as to the registration of dif-
fereut instruments ?

8. When will replevin lio ?

4. What circumstances must exist {o permit ‘¢ n defeacc on
equitable grounds’ to an action at law ?

5. How is an action of cjectrzent ravived ¢

EXAMINATION FOR CALL.

WILLIAMS ON REAL PRGPERTY.

1. Of what estate does escheat arise, and of what not?

2. How may a lease for a term of years be mede valid by
estoppel ?

3. What is the doctrine of cy-prés # and give an instance.

4. In what respects do powers of alicnation unconnected with
ownership, differ from alicnations in respect of ownership ?

6. Distinguish between o license and a grant.

6. Is a purely incorporal hereditament the subject of tenure ?
ond give reasons for your answer.

STORY’'S EQUITY JURISPRUDENCE.

1. Explain the maxim ¢ Equitas sequitur legem,” and state what
(if any) exceptions exist thereto.

2. In what cageshas equity jurisdiction exclusivs of the common
law ?

3. Will a court of equity relieve against acts performed under
mistaken notions of law ?

4. How far is the maxim ¢ Caveat empeor,”’ applicadblo in case
of specific performance ?

6. Describe tacking, and in what cases may it arise ?

6. What ia the remedy by injunction, and when is a receiser
granted as ancillary thereto ?

TAYLOR ON EVIDENCE.

1. in what cases may entries in the writing of a deceased per-
son be given in evidence to prove the facts stated in them ?

2. Distinguish between the ** admissibility ™ and the ¢ credibi-
lity ”* of a witness,

8. How may a discovery at law be obtained from the opposite
party ?

4. When may parol evidence be gone into, notwithstending a
written sgreement exists ¥

6. Under what general heads is tho law of ovidence treated of
by Mr. Taylor.

BYLES ON BILLS.
1. Can a corporation be sued in assumpsit on & promissory
note ?
2. What considerations aro illegal ?
8. Can o oill be endorsed after the death of & payeo? and if
80 by whom ?

4. How far is the titlo of the transferce affected by his negli-
genco !

0. As to what parties is presentment unnccessary so as to
charge them ?

6. What are tho fivo principal rules catablished in the law of
England with respect to tho conflict of laws, which ariso in cases
of bill of exchange ?

STATUTES PLEADING AND PRACTICE.

1. When may o dofendant obtain relief from a plaintiff without
filing a cross-bill ?

2. How is a decree in cquity enforced ?

3. What is the coject of enrolling A decree, and how is it dono ?

4. Msy o defendant in cquity when under examination, at tho
instance of tho opposite party, cater into any facts material 1o his
own defence, or to what extent is his examination on his own be-
half limited.

5. In what cases will equity assume jurisdiction without requir-
iog o bill to be filed.

6. In what casesis a judgment creditor who obtains judgment
sudsequent to tho attachment of an absconding debtor’s goods en-
titled to priority over the attaching creditor ?

7. Whatis the cffect of suing tho several parties to a bill or
pote in separate actions ?

8. What is the cffe~t of a verdict for the defendant on o plen of
non cepit in replevin, and to what extent, if at all, aro the sureties
in the replevin bond liable in such a case ?

9. From what date is a recovery in ejectment evidence of the
plaintiff’s title in a subsequent action for mesne profits ?

STEPHENS ON PLEADING.

1. What is the proper form of traversing a deed by a party, or
by a stranger respectively, and upon what doctrine does this dis-
tinction depend ?

2. What is judgment of respondeat ouster, and to what class of
plea does it apply ?

8. What is a departure, and what is the earliest stage of the
pleadings in which it can occur ¢

4. In whot cascs is it necessary to allege in pleading that a con-
veyance was in writing ?

SMITIH’S MERCANTILE LAW.

1. Is there any, and if so what distinction between such o deli-
very as would support an action for goods sold and delivered,
where there was o binding contract, and such a one as would sa-
tisfy the Statute of Frauds where there had been no previous con-
tract within the statute ?

2. How does the right to stop in transitu differ from a lien?

3. State some of the grounds on which a surety’s liability will
be discharged.

ADDITION ON CONTRACTS.

1. Can money deposited with a third party to be applicd to an
illegal purpose, be recovered at any, aud if so what time ?

2. State the rule with regard to proof of considerationia simple
contracts, bills and notes, and instruments under seal respectively.

8. What is the cffect of a confract being partly legal and partly
illega), and of the considcration for a contract being partly legal
and partly illegal ? Givoyour reason.
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NEW CHANCERY ORDER.

BAYURDAT, 22XD FZDRCRAY, 1862

—

It is ordered that sections 8 and ¢ of the 3Gth of the ¥

General Orders of this Court of the third of June, 1833,
bo and the samo arc hereby repealed : and it is further
ordered, that in future all sales are to be with the appro-
bation of oue of the Masters of this Court, who is to report
the same to the Court, such report to be in the form here-
under set forth, or as near thereto us circumstances will
permit, that is to say :—

¢ In CuANCERY.”
(Tutle of Cause.)

“ Pursunnt to the decreo (or order) of this honouravle Court
tearing date tho —— day of —— and made in this cause, I have
under the Geaeral Orders of this Court, in the presence of (or after
notice to) all parties concerned, settled an advertisement and
particulars and conditions of sale for the lands menticned or re-
forred to in the said decrce, (or order,) and such advertisement
having, according to my directions, been publiskied in the (naming
the newspaper or newspapers) oace in each week for the four weeks
immediately preceding the said salo, (or as the case may &¢,) and
and bills of the said sale having been also as directed by me pub-
lished in different parts of the township, (fown or city) of —— and
the adjacent country and villages, (or as the case may be,) the said
lands were offered for salo by public auction according to my ap-
pointment, on the —— day of —— by me, (or by Mr. —— of
—— appointed by we for that purpose, auctioncer, ) and such gale
was condueted in a fair, open and proper manuver, when —— of
—— was declared the highest bidder for and became the pur-
chaser of the samo at the price or sum of £ —— (or when gold
in diffcrent lots, that A. B. became the purchaser of lot No. 1 at
the price or sum of £——, a3 the case may be): all which having
been proved to my satisfaction by proper and suflicient cvidencs,
1 humbly certify to this honourable Court.

Under the printed vonditions of sale is to be printed a
blank form of contract in these words, or to this effect :—

1 agree to purchase the property (or lot No. ——) mentioned
in the nnnexed particulars, for the suw of £——, znd upon the
terms mentioned in the above conditions of sale,” which is to be
signed by the purchaser.

Witness, ———.,”

This order is to take effect on and after the cighth dry
of March next.

(Signed) J. C. P. Esten, V. C.
J. G. Seracag, V. C.

SELECTI!IONS.

‘THE MASON AJND SLIDELL CASE.
(Continued from page 66.)

_W.e revert, for the last time, to the despatch of the American
Minister in tho affair of The Trent; the fifth of whose propo-
sitions i3 the only one that remains for examination. The
question there raised and the arguments used in support of it,
are of such a character, that it ia but justice to allow the writer
to tell his tale in his own words.

“Only the fifth question remains, namely, did Captain
Wilkes exercise the right of capturing the contraband in con-

ﬁ)rmitf' with the laws of nations? [t is just hore that tho
diflicultien of the case begin,  What is the manner which the
law of nations prescibes for disposing of the contraband when
u have found nad seized it on bourd of the neutral vessel ?
* The answer would be easily fuund if tho question wero,
-what esnall you do with the contraband vessel? You must
tr.ke or send her into o convenient port, and subject her to a
. judicinl prosecutivn thero in admiralty, which will try and
[ decide the questions of belligerency, neutrality, contraband
and capture. 8o, again, you will promptly find the samo
answer if the question were, what is the mauner of procecding
prescribed by the law of nations in regard to the contraband
{1f it bo property or things of materinl or pecuniary value?
! But the question here concerns the mode of procedure in
regard not to the vessel that was earrying the contraband, nor
! yet to the contrabaund things which worked the forfeiture of
the vessol, but to coutraband persons.

“The books of lnw nte Camb; yet the question is as im-
portant as it is difficult. rirat, the belligerent captor has a
right to prevent the contraband officer, soldier, sailor, minister,
messenger, or carrier from proceeding on his unlawful voyage,
ard reaching the destined scene of his injurious service. DBut,
on the other band, the person captured may be innocent—that
| is, he mry not be contrx}band. le, therefore, has o righttoa
| fair trial of tho accusation against him. Tho neutral State
; that has taken him under its flag is bound te protect him if ho
is not contraband, and is thereforo entitled to be satisfied upon
that important question. The faith of that State is pledged to
his safety if innocent, as its justice is pledged to hissurrender
if heisreally contraband. Here are conflicting claims, involv-
ing personnl liberty, life, honour, and duty. ere are con-
flicting national claims, involving welfare, safety, honour and
empire. Theoy require & tribunal and a trial.  The captors
and the captured are equals; the neutrals and the belligerent
State are equals.

t While the law authorities were found silent, it was sug-
gosted at an early day by this Governinent that you should
take the captured persons into a convenient port, and institute
judicial proceedings there to try the controversy. Putonly
Courts of Admiralty have jurisdiction in maritime cases, and
these Courts have formulas to try only claims to contraband
chattels, but nono to try claims concerning contraband persons.
The Courts can entertain no proceedings, and render no judg-
meent, in favour or against the alleged contraband men. 1t was
replied—All this is true; but vou can reach in these courts a
deciston which will have the moral weight of a judicial one, by
a circuitous proceeding. Convey the suspected mon, together
with the suspected vessel, into port, and try there the question
whether the vessel is contraband. You can prove it to bp so
by proving the suspected men to be contrabaund, and the Court
must then determino the vessel to be contraband. If the men
are not contraband, the vessel will escape condemnation.  Still,
is there no judgment for or against the captured persons ? Bat
it was assumed that there would resuit, from the determination
of the Court concerning the vessel, a legal certainty concernin
the ¢haracter of the men. This course of proceeding seeme
open to many objections. It elevates the incidental inferior
private interests into the proper place of the main paramount
public one, and possibly it may make the fortunes, the safety,
or the existence of & nation depend on the accident of a merely
personal and pecuniaay litigation. Morcover, when the judg-
ment of the prize court upon the lawfulness of the capture of
the vessels is rendered, it really concludes nothing, and binds
neither tho belligerent State nor the neutral upon the great
quostion of the disposition to be made of the captured contra-
band persons. That question is still to be reslly determined,
if at all, by diplomatic arrangement, or by war.

“QOne may weil express his & .rprise when told that the law
of nations has furnished no iuore roasonable, practical, and
perfact mode than this of determining questions of such grave
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import hetween Sovercign Powers. The rogrot we mey feol on
the oocasion, is, nevertholess, moditied by the reflection thas the
difficulty is not altogether anomalous. Similar and equal
deficioncies aro found in overy system of municipal law,
especinlly in the system which exists in the greater portions
of Great Britain and the United States. T'he titlo to personal

roperty can harsly ever bo resolved by a court stithout resort-
ng to the fiction that tho claimant has lost and the possessor
has found it; and the title of real estato is disputed by real
litignnts undor the names of imaginary persons.

* It must bo confessed, howover, that while all aggrieved
nations demnnd, and all impartial ones concede the need of
some form of judicial process in determining the chorncters of
contraband persons, no form but the illogical and circuitous
one thus described exists, nor has any other yet been suggested
Practically, therefore, tho choice is between that judicial
remedy and no judiciol remedy whatever. If there be no
Jjudicial remedy, tto result is, that the question must be deter-
mined by the captor himself on the deck of the prize vessel.
Very grave objections are against such n course. Tbe captor
is armed ; the neutral is unarmed. The captor is interested,
prtgudiced, snd perbaps violent ; tho neutral, if truly neatral,
18 disinterested, subdued, and helpless. The tribuoal is irre-
spoasible, whilo its judgment is carried into instant execu-
tion. The captured party is compelled to submit, though
bound by no legal, moral, or treaty obligation to acquiesce.
Reparation is distant and problematical, and depends at last
on the justice, magnanimity, or weakness of the State in whose
bebalf and by whore authority the capture was made. Ougof
these dieputes reprisals and wars necessarily ariso, and these
are 8o frequent and destructive that it may well bo doubted
whether this form of romedy is not a greater social evi! than
all that could follow if the belligerent right ot search were
universally renounced and abolished for ever. But carry the
case one step further. What if the State that bas made the
capture unreasonably refuses to hear the complaint of the
neutral, or to redress it? In that case the very act of capture
would be an act of war—of war begun without notice, and
possibly entirely without provocation. I think all unpredju-
diced minds will agree, that, imperfect as the existing judicial
remedy msay be supposed to be, it would be, as & general
practice, bettor to fullow it than to adopt the summary one of
of leaving tho decision with the captor, and relying upon dip-
lomatic debates to review his decision. Practically it is a
3uestion of choice between law, with its imperfections and

elays, and war, with its evils and desolations. Nor is it ever
to be forgotten that neutrality, honestly and justly preserved,
is always the harbinper of peace, aud is therefore the common
interest of nations, which is only saying that it is be interest
of humarity itgelf.

% At the came time it is not to be denied that it may some-
times b»pgen that the judicial romedy wiil become impossible
—=g8 by the shipwreck of the prize vessel, or other circum-
stances, which exouse the captor from sending or tsking her
into port for confiscation. In such a case the right of the cap-
tor to the custody of the captured persons, and tn dispose of
them, if they are really contraband, so as to defeat their
unlawful purposes, cannot reasonably be denied. What rule
shall be updplied in such a case? Clearly the captor ought to
be required to shew that the failure of the judicial remedy
results from circumstances beyond his contrel, and withount
his fault. Otherwise he would be allowcd to derive advantage
from a wrongful act of his own.”

Applying these priunciples to the facts before him, the
rosin’on of the American Minister is this—that although The
Trent was carrying persons, whom, by the law of nations, she
was prohibited from carrying; although Captain Wilkes bad
a Tight to board and search her for those porsons, and, oo
finding them in her, bad a right to capturs both them aud the
veasel ; still that he had no right (unless with the conourrence

of tho autlorition of The 1'rent, whioh he had not obtained, or
wna compelled by stress of weather, or being unable to spare
a prize crew for her, &c.,) to take those porsons out of her;
but way bound to take her and her illegal freight into port for
condemnation as prizo by a judicial tribunal. And that, as
he did not do this, but took those porsons out of tho ship,
allowing her to go freo on her voyage, the porsons so taken
were in an unlawful custody, and the Govsrnment of the
United States was bound to restore them to the country from
under the protection of whose flag they had been taken. Ho
restores them accordingly.

The first ohservation that naturally presents iteelf to tho
mind on ronding this is, that the American Minister does not

rofess to rest his case on any known and established rule of
international lnw. ‘The rule which he invokes is, in his own
language, * unsettled”—n rule uncertainly established, - -cne
respecting which * tho books of law are dumb,” &o. ; and he
admits by implication, if not in express terms, that it is a rulo
for the establishment of which the United States of Americn
have always contonded ngainst other nations, For, in subse-
quent passages of his despatch he speaks of it as *“an old,
honoured, and cherished American causes;” *‘ the most
cherished principle,” * tho essential policy” of his Govern-
ment, &e.

Admitting that whenever there ia any doubt or dispute, or
wherever it 13 rensonably practicable to bring the cuptured
vessel into port for adjudicarion, it is right to do so, we deny
tho rule lnid down by the American Minister as a rule obh-
gatory in all cases, and foresee much mischief if it were
adopted in its entirety.

Its first effect woitld be to tie up most unfnirly the hands
of belligerents, and coniar on neutrals most dangerous powers
of evading the law . nations. The American Minister
plausibly argues in favour of his theory, * The captor is
armed; the neutrai is unarmed. ‘The captor is interested,
prejudiced, and perhaps violent; the neutral, if truly neu-
tral, is disinterested, subdued, and helpless.” 1low the neu-
tral is * disinterested ” we confess we do not see ; and with
respect to the interest of the captor, his iuterest in general
is to bring the vessel into port, for by taking the goods or
persons, and forbearing to capture the ship, he sacrifices a
pl‘lle.

The Americne Minister, indeed, admits that certain cir-
cumstances might dispense with the rigour of his rule—
namely, the consent of the authorities of the captured vessel,
stress of weather, inability to furnish a prize crew, ste. But
many cases oceur in war, where, withcut any of these excuses,
the being compelled to place a prize crew in s captured vessel
would be a very great hardship on the captor, for reasons
which could not be disclosed to a prize court without the
greatest inconvenience and danger. Take this case:—A ship
of war, pretty fairly but not over manned, mects, off tho
enemy’s coast, & dozen neutral vessels going directly thither,
conveying troops of the enemy. Ilns she not o right to board
them, and take out the illegal freight? Surely such conduct
in the neutral vessels ia an act of interference in the war, and,
at all ovents, is an evil to remedy which the ordinary process
of lnw would be too slow, and which must be dealt with b
instant activn—** Silent Jeges inter arma.” Now, the Ameri-
can Minister must say that this course is Dot open, and that
the caj.. must put o prize crew into each of those vessels,
and send them into port for adjudication as prize? To do
this would probably require 100 of his crew, and his orders
might be to watch o ship of superior force, whom he d.ared
not engage unless with a full crew, and perhaps at n disad-
vantage oven then. Would snch instructions be a fit matter
to discloso in & prize court? Many similar cases might be
put.

Secondly, such a rule would be to the disadventage of hon-

est neutrals, who, in general, take good cars not to carry con-
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traband of war, and, if such is smuggled on board their ~hips,
havo generally praofs of their own innocence of its presence
thero sufficient to satisfy any reasonable person. The taking
such n vessol into port for ndjudication under such circum-
stances could be

the sham neutrnr,
obvious enough,

‘Lhirdly. to the human race in general, war is at all times
an ovil, and ench bolligercnt nation, as well as every nation
which is honestly and truly neutral, has a direct interest in
bringing it to a close as soun ag possible. But n greatobstacle
to this would bo created if the rules of the law of nations
wero such s to allow pretended peutrals to drive n flourish- .
ing trade between tho belligerents, with the puwer of indi-
rectly aiding either party at convenience or pleasure.

Tle British Miniater, in his reply to the American Minis-'
ter, on swhich we commented in our last number, dves not
dispute the pesition of the latter which we have been dis-
cussing. The English Minister's case did nut, indeed, re-:
quire him to do so; for his position is, that the Trent was |
not in any way vivlating tho law of nations, so_ that any
seizure of her or her freight was unlawful ab initiv.

Such, as oppears to us, is the juristieal view ot the ques-!
tion ranised by this affair of the Trent. Wo have all alorg
purposely refrained from considering the subject in any
political or moral view, and now take leave of it.—Jurust. [

indecd, the ndsnutage of such a rule is

DIVISION COURTS.

TO CORRESPONDENTS.

All Conmunications on the sulject of Divisinn Courts, or having any relation to
Drewsion Quurts, are in future to be addressed to « The kiditors of the Luw Journal
Barrie Fost Office

All ot}::- Communioulions are as hitherto to be © The Editors of the Law Journal,
Toronto.

SPLITTING THE PLAINTIFF'S DEMAND.
{Continued from page 6:.)

The Plaintiff in this case (Grimbley v. Aykroid) was a
grocer, the Defendant a Railway Ceatractor. The men
employed by the latter on the Railway, were peid partly in
money, and partly in tickets or orders for goods. Three
thousand of these tickets had been given by order of the
defendant to the plaintiff who supplied the workmen accord.
ingly, and on settling with them the contractors deducted
these orders as so much money.

The defendant having refused to pay the plaintiff these
tickets, the latter brought 228 actions upon them in the
County Court, each as it would seem on the amount of the
supplies to one workman. The question was whether un-
der these circumstances the case came within the provision
of the 68rd scction (English Act,) against dividing any
cause of action for the purnose of bringing two or more
suits, or in other words, whether the splitting of a trades.
maa bill as had been doze in this case was a dividing o
cause of action within the meaning of the statute. Pol-
lock, C. B., after referring to the older authorities, all of
which had beea cited and commented on in the course of |
the argument, and to the judgment of Lord Tenterden in
RB. v. Sheriff of Herefordshire, 1 B & Ad. 672, proceeds

roductive of nothing Lut annvyance. To!

hus: ¢ The present case however does not proceed upor
9

-t

these authorities, but on the construction of the recent act
0& 10 Vie, e 45. The whule question turns upon the
meaning of the term ¢ cause of action.” This term does
not necessarily mean a cause of activn on one single entire
contract, for there may be one cause of action on severnl
debts contracted at different times ; and in by fur tho
greater nuwber of cases a count in indelilatus wssuiapsit,
or debt is founded on mauny distinet contmcts, as wus
pointed out in Hesketh v. Fawcett, (11°M. & W. 3060 ;)
and onc count may be considered one cause of action.

To provide that one cause of nction on one eutire contract
should not be divided, would be unnecessary and surplu-
sage ; and though an arguwent that a clause in an act of
Parliament if understood in one sense would be operativo,
—in another inoperative,—is not by any means a conclu-
sive.one, because it must be admitted clauses are often in-
troduced ex abundantia canteld, yet it is of some weight ;
and the probability is that the Legislature, in enactiog that
a cause of action shall not be divided, meant u cause of ac-
tion which but for the enactment would be divisable, and
when it is considered to what abuses the narrower cons-
tructiou of the term would lead (which is strongly exew-
plified in the present case, in which 228 actions have been
commenced, and 3000 might have been brought), we thiok
we may safely conclude, that the tern ¢ cause of action”
ought to be interpreted one cause of action, and not to be
limited to an action, on one separute contract.

But on the other hand, if the term is to comprise al-
debts that might be included in ore sount,~debts for work
and labor, goods sold, use and occupation, &c.,—though
totally unconnected with each other, which might be in-
cluded in one tndelitatus count, would be prevented from
being divided under this clause,—and if indivisible, and
the creditor brought an action for any part he would vir-
tually abandou all the remaionder by the operation of the
latter part of the 63rd section.

In such a case Mr. Justice Coleridge held that a similar
clause in the Brighton Court of requests act did not apply,
—the demand there being for three distinct things, the price
of a horse, reat, and gzoods sold ; but he made a distinction
between that case and one where a debtor has a bill running
on from day to day (Neale v. Ellis, 1 Dowl. & L. 163.) In
such a case, though each item of goods supplied or work
done constituted a separate contract, so that after the stipu-
lated price became due the tradesman, could sue for ong
item, yet the understanding is undoubtedly, that it shall
be uvited with other items and form an entire demand;
and doubtless if after several other items were added to the
first, the tradesmen were to bring separate actions for each
as for a distinct debt, any superior coutrt would deal with
such a proceeding as ~xations.
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It appears then that a great inconvenience would follow,
il the term “ cause of action "’ were interpreted to mean
cause of action on one sepurate contracty—and also if the
construction were to be that it was intended to cover all
contraots executed, however dissimilar in character, that
could be included in one indebitatus count whick, nccording
to the modern practice may comprise any number of sepa-
rate unconnected contracts, wherever made, erch having
onded in a debt before the commencement of the suit. As
some extension must be given to tho former construction
some restriction must be put on the latter ; and we think
that we ought to hold that the 63rd soction does apply
(whether to all debts that could b» comprised in one des-
eription in one count, as for *“goods sold,” we need not
uow decide), at all events to the cases of tradesmen’s bills,
in which one item is connected with another in this sense,
that the dealing is not intended to terminate with one con-
tract but to be continuous, so that one item if not paid shall
be united with another and form one entire demand. 1f
that demand exceed £20 it ceases to be within the juris-
diction of the County Courts ; and therefore we think that
on the facts before us, all the debts claimed fall with that
description,—the total greatly exceeding £20,—nand conse-
quently they ought not to have been separnted into diffe-
rent suits.

ANSWERS TO CORRESPONDENTS,

Most willingly we give publicity to the subjuined letter
from Judge Robinson.

It is a radical defect in our Division Court system. This
forced benevolence from Clerks and others—this begging from
corporations or individuals for aid in supporting Courts of
Justice. The public are taxed largely both in Upper nnd
Lower Canada for Court accommadation, but not one shilling
is provided for such purposes in the Division Courts,

In County towas the Councils are generally willing enough
to make provision—indeed Sarn‘a appears to stand alone in
its dollar economy. But the matter should not be left to
whim or caprice, for the general public have as much if not
more interest in these tribunals as in others of a higher juris-
diction.

As respects the Division Courts held in County towns the
evil complained of might be remedied by a brief onactment
striking out of section 2 of the U. C. Act, cap. 127, the words
‘“ other than the Division Courts,’”’ but this would not accom-
plish all that is desirable—thero should he some gereral pro-
vision touching all the Courts to secure for them, as a matter
of right, proper accommodation for their sittings.—Ens. L. J.

2o the Edi’ 1s of the Law Journal.

Gentizyey—>May I trouble you by ealiing your attention |

to a scrious defect in the administration of Justice. The !
County Councils have the right of refusing to let tho Division |

Cuourts be held in the Court Room of the County. In this
County the Clerk of the Division Court held in Sarnin is
abliged to pay $1 vut of his uwn pocket every timo the Divi-
sion Court ia held in the Court House. Perhaps you would
he good envugh to tnke notice of this in your journal. 1f at-
tontion were ealled to it a remody might be applied.
Your obedient servant,
Cuanves Romixsox, Co. J.

P. 8.—The &1 charged is for cleaning, &e., of the room
and goes to the attendant, but should nut the public pay thig,
not a poor Clerk ?

Sarnia, 17th March, 1862,

-~

To the Editors of the Laic Jorrual.

Dear Sirs—There are many little amendments very much
required to facilitato the hetter working of the Division Court
«ystem, and if the * Clerk’s Conventivng” had heeoma gene-
ral and properly continued, much good would have resulted
in bringing about a more perfect and uniforin system.

There is no duabt but during the pre<ent session of the Le-
eislaturo some amendments will he made to the Division
Court Act, and it is highly neceseary that when the Act is
overhouled that all the amendments necessary should be
made, and the r‘nostion is whether our Legislatare will be in
possession of all the alterations needed,

There are one or twwo matters T wigh to draw your attention
to for an explanation, as the Law Juurnal alwags comes to the
rescue of the bewildered, and is the highest cot rt of appeal
for Division Court dizputants. It would seem, iccording to
the 124th section of the Act, that it is the duty ..f Clerks to
summng a jury for cack sitting of the Court, whe ber a jury
has been demanded or not. [ believe some Clerits always
summon a jury for every Court, and the 132nd section of the
Act still further confirms that a jury should bo summoned
for each Court, which says, “If the Judge wishes o jury to
try any suit, the Clerk shall instantly return a jury of five
persous present.””  Now, if no jury is summoned to attend
the Court. it would appear that such selection is left entirely
with the Clerk, a fine opportunity, certainly, for suitors to
charge a Clerk with packing n jury. But if fifteen jurors are
regularly summoned to attend each sitting of the Coust, the
prucess would be regular enough. On the other hand, if
jurors are summoned and none required, how is the cunt of
summoning them tobepnid? I don’s kaow of nny prosision
for such cxpense. urthermore, it would seem very absurd
to summon fifcecen jurymen to attend a Court where they
wero nut neaded at their vwn expense,

There is another matter in connection with the jury system
that requires altering ; that is, in the mude of selecting them.
‘The Act requires them to he sctected from a eopy of the Cal-
lector’s Roll, commencing with the first nameand going through
tho whole roll.  Now, the Cullector's Rull is alphabetically
arranged. By this system persons of the same name, fami-
lies, are sure to be summoned. I had an instance in my
Court not long agn whero fifteen jurors were summoned, and
‘eleven out of the fifteen were of the same name, and either
I brothers or cousins, and when the five were swoi 3, four of the
I ive were of the cleven. Ouc of the suitors Juoked up at the
| Court and sareastically said, ** I dun’t know how I stand with
this family.” Now, where persons are selected in this way,
I should think such circumstances would frequently occur in
old-settled portions of the country.

T see by the 5lst section of the Act, that if costs are not
paid by the plaintiff in the first instavce, a power is yiven to
i the Judge to order the amount to be levied hy execution. llow
or where is a form of fi. fa. to be obtained for such cases?

Yours, &e., CLerk 611t Diviston Count Co. NoRFOLK.
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[The 122ad section, as our carrespondent angaests, is open
to v aostion, which wught o be tinally settled hy enactmont ;
Lut wo do not undacstand the words * suniaoned in rotativg,
beginning with the first,” to sacun that uf necessity the Col-
lector's Ruil must be gune throngh with name for name in
the order in which they nro entered. for in the next section it |
suvy, **and if there be more than one such township ur place
within the Division beginning with the Roll” (tot with the,
first person on such roll) ¢ for that within which the Ueart,
1s lield, and then proceeding to that ane of the otier Kolls|
which containg the greatest nnmber,” Se.

The firat pirt of the elanuso sy s thas the jurors
taken from the Collector's RRolls,” &e.
how they nre to be ** enmmaned »

We are not nware that there has heen a decition by uny
Judge on this point.

Ro form of order or execution las been framed by the
Board of Jadges  Unless applied for at the henting aml in
presence of the party liable, we do not think n Judge wounld
make an order absolute without & presious order to show
cause. The remedy, therefure, by ordinary summuns would
be quite as easy a mode of recovering fees.

The 124th section cannot be isolited but must be read in
connection with other provisions of tho Act; and unless the
Clerk’s action is required under tho 120th section, no jury
need be summoned. It would be an intolerable burden to the
public to have a jury in attendance ut every Court, whether
required or not.  ‘The jury ealled at tiic instance of & party
to o suit and the fees fur summoning and for attendancs, &c.,
are chargeable only againse him.

T'he 132nd section does not, in our view, show what our
correspundent suggests—it says the Clerk shall return a jury
* of five persons present,” wot five fiom the jury panel, or five
of the jury in sttendance at the Court, and i3 rather an argu-
ment the other way,

Disappointed suitors are ready enough to make unfounded
charges agninst officers, but 2 Clerk who must have a general
acquaintance in the neighbonrhand will always be able to set
auch sugpestions at defiance by sclecting ** first class men.”—
Eps. L. 4.}

slall bo |
The after provision is

U. C,. REPORTS.
ERROR AND APPEAL.

{ Roporled oy ALAXANDLER GRANT, Fsq, Jarrister-ab-Jasro, Regorlee to the Court.

(Brfore the Hon SieJ. R’ Ronnsay, 3t, C.J ; the ton, W, II. Daavrr. Q B
ChiefJue, C £ the Hoo. Mr. ViceChancellor Esrey; the Hon, Me, Justioe,
Brass; 1he Hon, Mr. Vice-Chaneellor Srrauce; the Hun. 3r. Justice Ricuarps)
and the Hon, Mr Jusctico Hwarty.)

Havr v. CoLDWELL.
Mortgage— Dormant Fquities—Statute of Limitafions—Infuncy
Held, that the Dormant Equities Act does no’ apply to cases of actual orteago—
that tx, whers the pomise for redomiption appears oo the face of the instrument

crenting the Incumbrgion . —such curos are 1o b dealt with under the 11th
clantse of the origloal Chsncery Act.

So loug as thetnortgazvr reinainsip posseesion nf the mortgaged eatate, tho twenty
years limfted for him to redecm does not b gla to run for so long as he holds
poserrion, e 12 0btitled 10 1) 0T tondet the 100TLRAEHINVTAY aud ibterent. and
11 in the meantime the morteages should take proceedings to dispogsess him by
efectment, ho could. at any tima bufore judgment, stay procecdings by paying
the ameuut dos hto cvort, with cotte

In ortgeage. as well ar othor cases, the dizaldlity on secount of infancy is to be
atlowed for i the canputation of the 1ime alluwed by the statute (chap, 88 of
e Consolidated Statutes of Upper Canada) for .5+ bringlog of acifone.

This was an appeal from a judgment of His Honer V. C. Estey,
overruling the denurrer put in by the defendant.

The bill in the Court below was filed on the 20th October, 1869,
by James Coldwell, sgainst llezekiak J. Hall and John Mazwell,
setting ferth that one Robert Coldwell, the father of the plaintiff,
was, in the year 1£33, the owner of lot vumber 104, in the town
of Guelpb, containiog, by admeasurement, one quarter of an acre,
with a valuable house thereon, erected by him: that on or about

bsnrviving:

the I0th day of \March, in that year, the cail Robert Coldwell
mortgaged the said lot nnd premises to the above-named defendant,
Jalin Maxwell, tosocure £15, and intereat, on the $th February,
1837 : that Rohert Coldwell continued in poswession of the pre-
mises until the time of his death : that xmuctime in the mooth
of May, 1832, and wiil: he wns in possession of the premises, he
divd iutestute, leaviug o widow, and the plaintiff, his only son, him
that at th: time of the death of Robert Coldwel),
plaintiff was an infant, under the nge of twe years: that plain-
tl and his mother continned 1 possession of the premises for n
short time afte= the death of his father, and until possession
thereof wns taken by defendant, Jobn Maxwell: that some time
in the year 1839, and about a year after the death of plaintalf's
father, Maxwell having threatened proceedings at Inw upon the
martgagze, entered into possession of the sail lot thereunder, nud
taok the rents and profity thereof, and so continned in possegsion,
nnd in receipt of the rents and profite, until come time an the year
INE2: that Maswell did, «ametine in the yeur lust mentioued,
mnko an assynment of his fate et in the 'o1 to the defendant,
tiall, subject to the equity of ren on, ng nppears by the regis-
tration of ansther nssigmnent, dated in the year 1833, reciting
anl purp srting to confirm the said assignment made 1 the year
1842, which bad not been registered, and is stated to bave been
burnt: that Hall entered into possession of the lot at the time
of the ass.gnment of the mortgage to hun, in tiue year 1842, and
liad so continued in poesession, and in receipt of the vents and
profits thereuf, at the time of Guug the bul: that Magwe'l aud
Hall hnd received from the vents and profits of the lot much more
than tho mortgage muney and the interest thereon, and that the
mortgage money and interest were over paid by vents and profits
before plaintift arrived at the age of twenty-one years: that
at the time Maxwell entered into possession of the lat. there
were good and valuable houses and huildings thereon. which weve
burnt down while in possession of i{all, that plaintitf i3 not aware
whether the house and prewmises so burnt down were insured by
t1all or not & butif not, your plaintiff submitted that be should have
insured the 8all hou<e’nand premises, as being a mortgagee in pos-
session : that at the time of the death of his father, the equity of
redemption of the mortgaged prennses was vested in plnintiff, who
was an infant of less than two years of nge: and who became of
the age of twenty-one years on the 21th duy of November, 1857
and prayed the usuxl redemption decree.

To this bill the defendants demurred. and rhowed for cause of
demurrar that the bill did not containany watter of equity wherein
the Court could ground any decree, or give the plaintiff any relief
against the defendants; and for farther cause of demurrer, that
it appeared hy the bill that the st.tute commonly known as the
Statute of Limitations with respect to real properly, was an effec-
tual bar to the relief sought by the plaintiff in the suit; and nlso,
that it appenred by the bill, that the equity sought te be thereby
enfoarced, arosc before the passing of the act to establisi the Court
of Chancery in this Province; and that the act passed in the 18th
year of the reign of Her Majesty Queen Victoria, intitled *« An
Act to amend the Law ns to Dormant Equities,” was therefore also
an effectual bar to the relief sought by the plaintiff: wherefore,
and nlso for that, the defendnot Maxwell was an nnnecessary party
to this suit, and fur divers other amperfections, &c., the defendants
did demur.

Upon argument the demarrer was overruled, with costs.®

From this order the defendants appealed, rseigning as reasons
of appenl:

1st Because it appears, upon the face of the bill, that before
the filing thereof, more than twenty years had elapsed since Max-
well entercd into possession of the Jauds and premises sought to bo
redeemed ; and the provisions of the twenty-first and other scctior~
of the Counsolidated Siatutes of Upper Canada, (4th William 1V,
chap. 1, sec. 26,) intitled *“ An Act respecting the Limitatiops of
Actions and Suits relating to Real Property,” &c., are therefore
an cffectual bar to any relief being decreed upon the said bill.

2. Because it alse appears from the said bill, that the estate of
Maswell in the said lands and premises had become absolute at
law before the fourth day of Moarch, 1837; aud that therefore the

v See6U.C.L.J, 1),
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provisions of the cleventh section of the Act of the Parlinment of | clauses give us exactly the provision, I think, in efiect, which was
Upper Cannda, pa-sed in the seventh year of the reiga of His late ! embraced in the Dormant Equities Act, while it stood by itself.
Majesty King William the Fourth, intitled **An Act to cstablish | My opinion is, that in the case of an actual mortgage, that is,
a Court of Chancery in tlus Province, (Consolidated Stautes of | when the condition which relates to redemption is expressed in the
Upper Canada, chap. 88, sec 27,) present a further bar to the  deed, the Dormant Equities Ast docs not apply, but that the Le-
relief sought, inasmuch as there are no circamstances therein ' gislature left such cases to be dealt with under the 11th clanse of
appearing which would twake it reasonable or just for such being | the original Chancery Act.
decreed, snd ' In that respect I agree with the Vice-Chancellor’s judgment. It
8rd. Because it also appears from the said bill, that the claim | was obviously intended by the Legislature, I think, to leave the
or interest which the respondent secks thereby to recover arose | former proviso in regard 10 mortgages undisturbed, and if so, then
before the fourth duy of March, 1837, and that therefore the pro- | we have only to cousider how this case stands upon the Stutute of
visions of the statute passed io the eighteenth year of Her present! Limitations.
Majesty’s reign, iutitled ¢ An Act as to Dormant Equities,” (Con-'  The statements in the plaintiff’s bill are that the mortgage money
zolidated Statutes of Upper Canada, chap. 12, sects. 59 and G0,) | was payable on 4th February, 1857, and being unpaid, the estate
bave effectually precluded any disturbance of tho title of the’ of the mortgagee became oo that day absolute at law ; but the
appellants, which is valid at law notwithstanding any of thegrounds ; mertgagor, Robert Caldwell, was not disturbed in the possession,
or matters alleged in the bill. "and continued to live, with bis family, upon the premises till he
Io support of tle decision of the Court below, tne plaiutiff died, which was sometime in the month of May, 1838; he died
assigned as reasons: i intestate, leaving a widow and this plaintiff, his only surviving sou,
1st. That the Statute of Limitations is no bar to the relief sought | the plaintiff being then under two years of age. They remained
by bim. in possession of the premises till some time in the year 1839, and
2ud. That the said Court of Chancery, under section 11 of 7th | about a year after the death of the mortgagor, when the mortga-
Willium 1V., chapter 2, was fully warranted, by the circumstances | gee, Maxwell, entered into possession, and took the rents and
of the case, in making the said order. ! profits till some time in the year 1842, in which year he assigned
3rd. That the Act a8 to Dormant Equities is no bar to the relief | his interest in the lot to the defendant, Hall, subjectto the equity
sought. i of redemption. Hail entered into possession in 1842, on receiving
Oo the appeal coming on to be argued, A. Crooks, for the the assignment of the mortgage, and is still in possession.
appellant, referred to Barkworth v. Young (4 Drew. 1 S, C. 8 Jur. l I think it clear that the statute did not begiu to run in the hfe-
N. S. 84), to show thata siatutable bar might be relied on ty | time of the mortgagor, though the estate bad become absolute at
demurrer. Mere the right, he contended, had accrucd before the | law, by his failure to pay on the day, for the mortgagor was all
4th March, 1837, default having before then been made, and Brown | the time in possession, and had only to pay or tender the mortgage
v. Cole (14 Sim. 427) sbows the right accrues on default being ! money; and if the mortgagee had attempted to dispossess him by
made. | ejectment, he could, at spy time before judgment, heve stayed
That the Legislatare finding the rule introduced by the Chancery | proceedings by payiog the amount due into court, with costs. He
Act iosufficient, bad introduced the 18 Victoria, known as thei thercfore had never occasion to bring o suit for redemption; and
Dormant Equities Act, and intended to apply to mortgagesas well | it is clear on the 36th clause of Statute 4, William 1V, chap. 1,
43 other cases. SAuomey General v. Grasett, 8 Gr. 130; ¥iragy v. | following what had before been the rule in equity, that the statute
Bezkitt, 7 Gr, 222.) in this case did not begin to run till Maxwell took possession, at

Then the Statute of Limitations bars the plaintiff’s right to.
recover. Twenty years had expired before the filing of the bill, .
and this plaintiff does not come withie any of the exceptions men-,
tioned in the disability clause. i

The defendants are also entitled to the protection intended to be
given to mortgagees, under the 11th section of the Chancery Act. |

R. A. Zlar-son, snd with him Thos. Jlodgns, for tha respondent.

It is not shewn that the 20 years had expirea when bili filed;
the intendment will be against the defendant, who might have
answered and shewn distinutly bow this fact was; but adwitting’
that the 20 years had clapsed, then it is contended that it does not
operate as a bar to the right sought. :

It was pot intended by the present Statute of Limitations to
make any alteration in respect to disabilities which operated to
protect parties rights befora tho passing of the act: thus, if thel
person entitled to the equity of redemption were under disabiiity
when the mortgagor took pessession, the time would not begin to.
run. The defence intended to be afiorded by the 11th clavse of;
the Chancery Act cannot be taken advantage ¢ TUpon demurrer;,
but if the Court should be of a different opinion, then it is con-.
tended that circumstances appeating upun this bill are wholly,
insufficient, and that mortgages are not within the provisious of the
Dormant Equities Act.

They referred to Baker v. Welton, 14 Simons, 426 ; Cope v.
Dokerty, 2 De G. & J. 614; Kearns v, The Cordwainers’ Company,
5 Jur. N. 8. 1216. :

The judgment of the Court was delivered by Sir J. B. Robixsoxy, !
Bart., C. J.

The first kalf of the special preamble to the statute respecting |
Dormant Equities, 18 Victorin, chapter 124, forms no part of the’
clause of the Chancery Act in the Consolidated Statutes, U.C
which containg the provision respecting Dormant Equities (Comn. .
St. U. C., chap. 12, sec. 59). But it forms the 58th clause of that !
Act, and is sufficiently referred to in the 59th, to cnable us 1o read;
it in connection with the Iatter clause. The 568, §9 and 60(.‘:!

which time the equity of redemption was in the plaiutiff, then an
infant,

There is some dificulty in the case, from the want of a precise
statement in the bill of the time when Mexwell took possession.
1f we should take it upon the statement that is made, that he cer-
tainly took possession before the 20th October, 1889, then 20 years
had eclapsed between his taking possession and the filing of this
bill. The question is, whether, when the plaintiff has state( that
Maxwell took posseasion about a year after the mortgagor died,
which was sometime in May, 1858, Le does in effect assert that he
took possession before 20th October, 1859 ?

1f we arc not at liberty to gather this from the statement, as it
is made, then the plaintiff cannot be held to be bound, and the
defendant, instead of demurring, should himself have stated at
what time be took possession, which he had the best means of
knowing.

Assuming that on the principle that all statements ambiguously
or doubtfully put in & bill, are to be taken, in the most stringent
sense, against the plaintiff, we should hold that about g year from
the month of May, in one year, must bave expired before 20th Oct.,
in the next year, then it is contended that still plaintiff in this
casc is not bound, because of his disability from infancy until
three or four yenars before the commencement of this suit.  On the
otber hand, itis contended, that in the case of mortgagors and
their heirs, there is no such exceptiou on account ot disability,
and that the lapsc of ycars is therefore a conclusive bar. But I
think we must hold that in regard to cquitable us well as legal
interests, and in the case of mortgages as well ss in others, the
disability, on account of infancy, is to be allowed. We have to
consider the 16th, 17th, 28th, 32ud and 36th clauses of the statuto
of 1854, chapter1; or rather, taking these provisions as they stand

" a the existing statute, chapter 88 (Cobsolidated Statutes of Upper

Canads}, sections 1, 2, 21, 31, and 46. We bave the general rule
as reg rds actions for legal righta, in section 11 namely, that the
action must be brought within 20 years next after the time when
the right to bring the action accrued. In section 2, we aro told
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when the action shall be considere® to have acerned.  Section 21! for the purposes of the said channcl or race-way, to the said fands
makes the epecial provision in regard to mortgages : that a suit' and premizes of the plaimiff, and by meaus of the said channel or
to redeen shall not be brought but within 20 yenrs next after the race-way so wuch of the water of the said stremm as was neces-
time at which the mortgagee obtained possession of the estgie sary for the purpese of worhing the saw-mill of the plaintiff,
mortgaged, or receipt of the rent or profity, unless when a written j erecte:d ami bemg in and upon the said lands of the plaintff, then
acknowledmnent of the mortgagor’s title, or of his right to redeem, | of right did flow, and still of right ought to flow, in and through
has in the meantime beea given. Sec. 81 provides, in effect, that * the said channel or race-way to the said lands of the phaintiff; but
a person claiming any land or rent, in cquity, must briag his suit the defendant, mtending to injure the plainufl’ in the use and en-
iu cquity, within the period during which he might have brought joyment of the said stream for the purposes aforesmd, and by the
an action (at law) to recover, if he had been entitled at law to , incans aforesaid, had wrongfully thrown and did wrongfully con-
such estate or interest as he shall claim in equity. i tinue to throw into the said stream, higher up the same, and above

And following all these provisions, cumnes the 46th section, which ' the said dam and channel or race-way, slabs, and pieces of slaby
enacts, that if at the tune at whick the right of any person to and other timber which ssnk in tie said stream, and into the said
bring an action to recover any land or rent shall have first accrued, "dam, at or near the mouth or entrance of the said channel or race-
as thereinbefore mentioned, such person shall hnve been an infant, way, and by so sinking they obstructed and prevented the waters
then such person may, netwithstanding the period of twenty years of the said stream from flowing in its natural and accustomed
may have expired, bring bis action to recover such land or1ent, manner in and through the said channel or race-way to the said
at any time within ten years next after be shall have ceased to be | lands of the plantiff ; and by these means the defendant wrong-
under such disability. "fully and injuriously hindered and prevented the plaintiff in his

The 21st clause, which specially relates to mortgages. does not, ' use and crjoyment of the szid streaw for the purposes afore-
it is true, contain within it any exception on account of infancy or; said, &c.

other disability, but that is because the sole object of that clanse!
was to settle the question st what time the right to sue for vedemp- !
tion shall be taken to begin; that is to say, not from the time of .
the estate becoming absolute at law, as might without this clause |
bad been contended, but from the time of the mortgagee entering

into possession, ,

1

The defendant pleaded, Ist, not guilty.

2. That the plaintitf was not possessed of the lands and ?enc-
ments as allegcd.

3. That the plaintiff was not entitied to the benefit and adven-
tages of the waters of the said stream or river, in waoner and
form, &c.

4. That the damege complained of was crused by constructing

i the dam mentioned in the second count in acaretess and improper
! unsafe and unskilful mauner, without providing necessary waste-
. gates to afford a passage for large quaniities of slabs, bark, drift-
$teported by Cumisrorner Robixsox, Esq , Barrister-at-Law, Reporter (o the Ceurt.  wood, saw-dust and other substances, annually floating down the

QUEEN'S BEXNCIH.

1
AvsTIN ¥. SNYDER. i

Interference with wonter pfitiltgc—gbdmdion of raceway~—Consol. Stats. U. €'
b AT, s2C A H

The first count alleged that the plaintiff was posecaced of lands near the river
3topubee, and by reason thereof had a right 16 the benefit of the water to work
hits mlls oo sald land. and that tho defendant, by throwing slabs, &c., sato the
streaun. had wrongfully obstructed bis enjoyment.

The second count stated that 3 certalo race-way had been constructed from a Jam !
on said atrvam to the wald Jand of the plamnthl, by means whereof so mach of |
the water as was nocessary for the purposo of working the plaotiff s il did |
and ought to flow through said raceway, but that the defendant wrongfully
threw sinbs and pleces of timber, &c.. into the stream above xald race-way,
wWhich rank. and prevented the water fom flowing in fts accustomed manner |
through said race-way to the plaiotfl's land. snd so hindered the plantaf 1 bis
enoyment of the sasd atream. I

1t appaared that the plantiff'x land on which the mill stood was not upon the |
atream, but that between it and the stream. alopg the race way, » tract of Jand
intesrencd belooging to one R, frotn whom the plaintiff held 2 leasa, glving him |
arizt to use the water  Several other persons owned mitis above the plantif, ;
why  eroalxo saed by bim at the same 2ssizes, and 1t was impossible to axcer |

said river.

Issue was oined on these pleas.

At the trial at Peterborough, before Richards, J., it was proved
that there were many mills besides that of this defendant above
the plaintiff's dam : that the plaintifi’s mills were obstructed in
their working by an accumulation of siabs and pieces ot siabs at

: the entrance from the river into his race-way seemed to be clear,

and that he had suffered much damage from it, but it was difficult
to prove ~ertainly that a part of the injury was occasioned by any
slabs thrown into the river at the defendant’s mill, and impossible
to ascertain for what portion of the injury the defendant could be
held responsible. The jury could only cndeavour to make from
ihe evidence 3 probable conjecture. It appeared that the land in
question was not actually upon the river, but nearit, and that the
land between it and the river, through which the race-way raa,
Yelonged to one Rogers, who had executed a lcase of the mill,
with the appurtenances, and the right to use a certain quantity

tain " ow much. if any, of the obatruction was caused by tho defendaat, sad how | of water to drive the machinery specified, to the plaintiff and one

much by theothers.

Jeld, that this evldence supported the declaration - that the plalutiff was entitled
to recorer ; and that the uncertinty as to the amount of defendant’s Uability,
formed no ground for disturbing the verdict, which was for £40.

Held, sleo, that 2s the infury complained of was cansed by acts made wrongful by |
statute (Consol. Stata. U. C ¢h 47, &cc 2), and such as the plaintiff could udi-
vidually recorer, for it was unoccessary to refer to the enaciment fa the decla
ration, the action not delng for any ponalty giren by it,

The declaration stated that the plaiatiff was possessed of certain
lands and premises, with the appartenances, adjacent and near to
the river sr stream called the Otonsbec, and that by reason therzof
the plaintiff then of right ought to have had and enjoyed, and still
of right ought to have and enjoy the benefit and advantage of the
waters of the said stream, for the purpose of working the mills of
the plaintiff, erected and being in and upon the said lands and
premises ; nnd th.t thedefendant, by throwing of slabsand pieces
of slabsand other timber into the said stream, had wrongfully and
injuriously obstructed the plaintiff in bis use and enjoyment of
the waters of the anid stream for the purposes aforesaid.

In asecond count the plaiotiff stated that he was possessed of
certain lands and premises adjacent and near to the stream or
river called the river Otonabee, and by reason thercof was catitled
{0 the use and flow of the said stream for the benefit and enjoy-
ment of the snid land and premises, with the appurtenances, and'
for the benefit and ¢ jjoyment thereof & certain channel or race- |
way was coastructed romn s certain dam on the said strearn, made |

i
|

| Vanalstine, fnd that Vanalstine had assigned to the plaintiff.

The defendant’s counsel moved as ground of non suitat the trial,
that the plaintiff had failed to prove that he was entitled to the
lands ju the declaration mentioned, or to such ar interest in them
asg gave him a right to the use of the waters as he alleged, or that
he was, either by virtae of his possession of the lands or other-
wise, catitled to the use aod flow of the waters of the river for the
purposes and in @ manner alleged : (thatis, that he had no right,
by reason of any thing stated or proved, to bave the waters of the
river run into and through bis race-way, which would be diverting
them from tho natural course of the stream.)

Leave was reserved to move for a nonscit on these greunds,
and the jury found for the plaintiff and $40 damages.

Read, Q. C., obtained a rule nisi for a nonsuit on the leave re-
served, or for s new trial on the Jaw and evidence, on the ground
that the defendant was entitled by the evidenco to s verdict on his
second, third, and fourth pleas He cited Beadrworth v. Torking-
ton, 1 Q B.782; Brunton v. Hall, 1b. 792 : Cawkwell v. Rusell,
26, L. J. Ex. 34; Wood v. Waud, S Ex. 748 Sampson ~v. Hod-
dinott, 1 C. B. N. S. 590; Mills v. Dizon, 4 U. C. C. P. 222 ;
Tucker Paren, 7. C. C. P. 269 ; Mazen~. ITll, 5§ B. & Ad. 17.

Adam Crooks shewed cause, and cited Embrey v. Owen, 6 Ex.
869; Dickinson v. The Grand Junction Canal Co., 7 Ex. 299;
Whaley v. Laing, 2H. & N. 476 ; Mason~. ITiil,56 B. £ Ad. 1;
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Mner v, Gdmour, 12 Mos. I ¢ 121 : Lord v. The Comara-fin the pond was not o deep ¢ that betwern hiy ruce-way and b
mill, which iz a cousaderable distance below the poud, shere isn

swoners for the Cuy of Sduey, Wb, 481 Chasemore v, Fichards, 5
Jur, N, 8. 873 ; Addeson on Forts, 10, 6} 45 Ragers v. Mick vu,
WU, C.C. P48, Nortkam v, Harley, B & B 665, Uensol. State.
U. L, ch. 47, see. 2, ¢ 48,

The facts of the caxe wore fully appear in the judgment.

Ropixsox, C. J., debvered the judmment of the court,

The evidence upon the trial proved we thwk, that theee was @
great atistructicr to the entry of the water of e river Qtonnbee
into the race-way which ted fiow the miil pond to the phaatifi s
miil oecnsioned by slabs and parts of slabe thrown ints the niver
at the mills above the race-way, some of them a leng dectanee
above. It was proved that the slabs snd nhat ars called grindings,
which are parts of slabs which have been crasbed 1o preces
before beiog thrown tn, collected in larze quantities at the eud «f
the poad aboeve and near to the p wantiff s vace-way. awd forwed

ins0 0 <olid masy, the grindings Sling up the ntewstices amongs .

the shbs.

The effect of this was to Jerven the quantity of water in that
part, 1o obstraet its passage inty the race-way, and 16 force it on
one <ule away tfrom the race-way, nnd down the uatural chaane!
of the river,

That the plaintiff suffered great drmage fron the obviruction
was proved clearty.  Mis el was confined ta the gear 1860

The dificulty was in making it ¢lenr for what portion of the ta-
jury the defendaat, ov any other proprictor of any other nidis on
the stream higher vp the stream, conld bo justly held lable
Several actions had been brought, and were tried nt tne same ns-
sizee, ngeinst othier mill owners; cach defended on lusowa ground
and was in no manner responsible except for such injury as he
had bimsell oceasioned by the siabs that had beea thrown in by
himself or his workmen at s owu mill.

1t was impossible to shew clearly what propartion the defendant
in each nciion had coatributed to the gnevance compiained of.
They clearly conld not finve been all made jointly liable, and it
could be no reason why one of the wrongdoers shounld not be hehd

tadividually linole for such wr.ng a8 he had dene. becausc other .

mitt-owners had individuslly coamitted siuilar wroags,

If an arbitration hed beea held between the plaintiff and alt the
parties aued, an arbitrator wonld nftempt to settle in the first place
what damage the plaintifl bad suffered on the whole, ard then jie
might have endeavour to apportion as hie best conld upon the evi-
dence what portion of the whole damage each should pay, but this
could not be so casily dane hy dulerent juries divposing of dffe-
rent actions. 1t may have been attempted, nnd perhaps it was,
to take care that the verdicts in all the cases did not mzke u
together an amount much exceeding the whole damage the plaintiff
had proved.

Supposing apy difficulty on that head avoided so far as it could
be, then there was the dificulty of making oot with any toferable
degree of certainty what proportion of slabs had eome down from
each mill especislly when we consider that the grindings as they
are called, could not well be traced to have come from one mill
mora than an other, though when whole slabs happened to be
marked, and the mark known, they would affard some materiat
for caleniation.

It is to be assumed that the jury did ne well a3 they could in
the perplexity of the case, and took care 16 keep within bounds.
We do not seo that any good ground hiag been made out for disturb-
iog the verdict so far 83 regards the amount of damages, or the
gufficiency of the testimany to prove the defendant linble.

And that the defendants ceuld all of them havs avoided doing
ihe injury complsined of by burning the slabs, or otherwise get-
ting rid of them, cannot bo doubted. Ifthey conld, nnd bave with-
out necessity done s wrong to the plamtiff by throwing them into
the river, snd leaving them to g0 wherever the stream would take
them, then they must ba lirble to make cowmpepsntion for that
wrong, which indeed this defendant does not, we think, dispute.

Bot he objects thbat tho plaintif has no right of nction, for
these reasons, that he bis not what is calted nriparisn proprietor,
bis land not being edjacent to the riser: <bat his race-way leads
from the pond—in other words out of the river, for the pond it
sceras at that place is a natural basm, that had always been
covered with water beforo any dem was there, though the water

a tract of haud of some width belonging to auother party, amd

lying between his race-way aud his milly, slong the whole course

of the tace-way ; so that what the platatifl is in et cliiming s &

right o divert part of the water of the river, aud carry it through
Cting race-way 3 osted what he cowpladns of is, that by the obstruc.
Stion Hom the slabs thiows in, the emrance of b race-way ac dam
i% 10 u greatexient clovd, amd the water thrown off fiom itinte the
nutnral conrse of the 1iver, to 613 greal injury 4s owner or tenzpt
of the mitls belown,

There ave two actions, pending 1 the Caurt of Comwen Pleas
by thty phitucedt, Aastan, against the owners oF other wdls, for
wrouglully throwing rlabsy mite the viver sbuve, nnd thereby con-
wbuting 1 pact to the very jujury that he compluins of in this
smt  The decinrabon is the same in these actions s v Uus
ngainst the detendant Snyduer, nid upon the trial the same objecs
tiony were taken to the plaintifl 's right to recoser wpon the plend-
ngs and evidence as have been aken in this,

The ease of Nortkam v, Huarley (1 E. & B. 635} gaes fur, we
thick, to support the plantdf s riglht to recover on the dechration
»% it iy framed in the present case and i the ot eex, though it is
not exactly applieable, because in that case the phaintiff's fnnd, ay
we resd the case, was not npon the same stiewmn as the defend.
ants; but perbapy in substuncs these cases are not distingaishatite
feom 1t 138 trae, a9 stated i thiy dectaration, that the palotfy
was possessed of leads aud premises near the rer, anl by reason
af his posses~ing those lands he had a right to the advantages of
the waters of the steeatn for the purpase of working his umudl, fur
by bis lease from Rogers he tad, ns it was shewn, a righi to the
use of the waters, ns Rogers hnl, who awns the Iand ali the way
to the niver ; and under such 6 state of things the case of Norckam
v flurley Joes seem to support the plstntuf’s assertion, that by
reason of the povsession of fands nemy the miver, he has a right to
thee uge of the water, for Ragers could have taken 2 portion of the
water of the river, and led it to his milis below, except ns o any
pecson nbove hsm who could truly compiutn of beng iujured by
! such diversion.

The Court of Commeon PPless, upon the case argoed befure them,
hinve come to the conclusion that the legal objectiony, ebber us to
the form of declaration or s to the varisnce betweer the evidence
and the declaration in regard to the right efaimed by the pliiatiff,
1 aro not entitled to prevail, sud we heve seen the judgwent they
! are prepared ta pronouace in the eaee {a)  Weoinchne to the same
optaian, though in goivg through the many cises cited we have
; et with deete of the tesrned judges which tt did aot appesr to us
leacy to reconcife with the Liagusge of the court in Nosthram v.
§ Flurley.

It su forther 10 be censidered, as applying to »ii thees nctions
brought by the different plaint:fis, that the injury which the
defendants are charged with is shewy to have proceeded from nets
prohibited by oar statute, Consal. Seats. U. €., eh 47, see. 2,
namely, throwing slabs and other sinff into a stream and that
the plaintiff, as an individaal suffering o private and particular
dnmage {rom the public wrong, is ciearfy eatitled to sue for such
damage. In suing upon that ground we do nol consider thai he
is bound to make reference to the statate, for ie is not suing for
apy specific peualty given by the statate, and we are bouud te
kuow that by tho public law the nct complained of is in itself
uniswful; and the plaiotifl bas sct forth, and tas shewa, that by
reason of his possessing lnod sad a mill near the river ke suffery
s pecuniary damrge from the unlawlul act of the defendunt

We do not differ from what we find to be the opiown of the
Court of Common Pleas on the questions involved, ami indeeid 3t
would be very embacrassing to have conflicting opiuions in the
two courts in actions by the same plaintdl depending on precisely
simitar facts.

In our opiuion the defendants raje should be discharged.

Rule dischurged.- &)

{n) Tho cates veferred to aro Austin . Shaw anl Awen v, Dickson, not vet
Teporicd,

11V There was anather aritan brought by the smno planisdl agsinst another
Sefendrat, Hagheon, the declatation being the aame as i this case  The jury
there fonns aleo for the Pluntifl, and $2% dimares, and a vate msn ohtained by
Lecles, .G, Tor 5 DoBsu 07 Bew teisd, wan disstiarged for the reasunsaluve gerod.
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Tur Quees v. Rosux -that they had the consent of parents ac gusasdisuc,  If by banus,
St was an ohjection t the maremge thiat the pratios sweee nader
4y, fA2e AN stuer marnges were egals but not heing viented,”

Slastetge S i s —Qaent o parent or grarosi—2% G 3ok L4

1o othies o thos e nten nw a8 wiss 3 Fnchinsd b fore the Joviee 3ol ] et N .
tomarty by Lo ¢ W re eifior of she parties o ainder Taents aue Withow } (that 14, not bewg voul ) < the practice stdl continned, There.

connedsd of pateis of pustdisns . nod the Wikl of Cora 21 & Gteek ot tee | tore this aet o pf\“p\{ it ander (o present ihese ﬂ]pgu\ prncﬁcen,

bond gosva on oitattees sacle Heense s iioned that dhere 15onn fanind g (= ke afierwande nebded, ) cconly made that tewy practicable
eraar or dedtoe it o bliedee The wexeris e o
Ctidde, awere £ 303t the e veth hause of the satute b uet du Saee w s | @hochoscas before tllegeal

coualrs, wod that sunds a tueeeago o tehte et veld EEL e Wihen partiey are mauried by banae, if cither of them shonld be
) . e utder uge, the publicaten of the bannz in 1he open maaney
Scive Fueins, on o bond s the Crown, goven be defendants required gives purents and gnardians Lmely norice of the intended
Jewel D, Robliy ami Samuel Haft juaior. 00, necr adebited Dineringe, s an opportanuy of forbiddmy it, and if they make
The plamnll ok 1ssue on the plea, nud suggested the followitg { uy effort to prevent it theiv cauvent way reksonably be a~samed.
breack : . o When the marringe 19 by Heense, this opportaaity of taterposing
* And hereagon the said plaintiff suggests and gives the court ! j5 pot wityrded, amd therefure befure granting the licerse it is
here to understand and be informed, that the said bond s 102 | et to eanct some security that the parties are of age, by which
said wiiz of scere fisesas mentioned was and i3 subject 10w certain § e enn of the full age of venty-one yvars.,
condition thereunder written, whe eby, sfter reating that wlwrcusg The tnw of Eugl:\ud. wu see, did require it before the 28 Gea
# heense of martiage bad that day been obtitned for the pu $0¢ LIL ch. 83, was pased, and nothiog has been cnacted in the pro-
of joymng together in boly matrunoeny John H. Stephen, of N& { yinee, to dispense with that precaution
puuee, in the counties of Leunnox and Addington, geutleman, s\mli Then 13 to the Eaglish Marriage Act, 26 Gea. [T ¢k 83, that
Mary Ann Faste, of the sume place, spitster, the condition wus part of it which made the macrige by heense of 4 minor witiinut
declured to be sueh that if it sl appear that there 1 vo aflinity. | (he convent of paceats ar gotrdinas abeolutely void, has been
consxageinicy, pre-contract, or any othes lawful cause or impedi- ! repeled in Euglind by the statute 8 Geo. IV, ch. 75; but that
nsent to himder the sud Jobn H. Stevenson and Mary Ann Foole lupt‘ﬂ“"g act kas ua force in Cannda, being }“\ggell SIneE ONP LOn-
being jatned together in holy matrimony, then the «and oblignt1on | «titution was gwen 10 us.
shall be null and void, otherwise to remain in full force and virtae. | ¢ is clear that the 26 Geo. IL ch. 33, bad not in itself
Nevertheless, Sor assigning breaches of the sahd coudition of the! any binding force in thix conntry, not merely because some of jts
said bond, the snid plaintilf in fret saith hat there was Iawlul - provisious ave ia the nature of things inapplicable to us, and mea-
cause and impeduncut to hinder the sadd Joha H Stevenson and yp of being carried ont, foc that might uat prevent other parts of
Mary Ann Feote {rom being joined together in holy matrinosy, | the same act from being in farce to which there might be no such
in this, that the said John {f. Stevenson wns under the sge of objection, bat beeause by the 18th clause of that stature it is
twentg-one years, and was not a widower, and that John Stecenson, | vxp essly yrovided that nothing in the act contained <hall extend
father of the said John } Sicphenson, then liviug, dul not geve (< gy aay marsiages solemnised beyond the seas.’ It s very clear
tis consent 1o his son being *0 marriel, contrary o the furm sud | that it was not sntended to be sn foree in the calonies.
effect of the said writing obbgatety, and of the snd conditton | flat when by our <tatnte 32 Goo I ch 1, the provincial legis-
titereny.” . . | Intyre adopted the law of Bagland as the rale of decision 10 these
The cause came na for trii at Kingston, before Richards, 3 7 wards, + that in al matters of controversy radative (o properiy and
The defendant udwitted the trath of the aftemation s the sugges- . il righes, recort shinlf be had to the laws of Euglawd as the
ot mentivaed, when a verdtet was entered for <ae phuntff, and | rqle for the decision of the same,” they adopted to the extent
dumages tasested on the breaches at one shilliag, subject 1o the meationed not merely the common law of England, but also the
opiniots of the court whether on the case the plainttll was eatitled | seutats Inw, with the exceptions specified in the sct, and with

1o yecover. - : ) | other exceptions, thuugk net specified, of such Inws as ave clearly
A, Kurkpotrick and Prince for the Crowa.  Rickards, Q.C., {yuo1 applicable to the stite of things existing in the colony, of
contra. which varieus examples might be cited.

. 26 ﬁc(: U ch. 33 (7‘“)”('“-“! ?Ctji .“ Geo. Hi._c‘h‘.) S?f 33’0'30 ‘\\"e consider that our adoption by 32 Geo. 1L cI}. 1, of thelaw
. ch. 535 58 Geo 1L ch. 1558 Geo. UL eh. 15; 2 Geq. 1V ch. | of England. to the extent and with the exceplions just mentioned,
11111 Geo IV.ch. 36; fryina v. Secker, 14 U. €. Q. B 604, were | jgcluded <he Iaw generally which relnted to marriage. The sta-
cited on 1he argument. % tute 26 Geo. . ch. 33, being in force in England when onr statute
Rusixsox, € 3., delivered the judgment af the court. {3:: Geo. HI. ch. §, was passed, was sdopted a8 well 88 other
We asstnte Srom the case »tated that Jobn H. Swvcuson was { statures, so fzr ng it consisted with our cisil institutions. being
above the age of fourteen years aud uader twenty-nne at the time | part of the law of Faoglard at that time “relating o crold rights
hie was marrivd, snd that it iy ennecessary 1o the determination of | that 18, to the civil rights which au inhabditant of Upper Canada
the case to refer to the state of the Iaw as it regards the macriage | may claim as & hasband and wife, ur as lasgfel issde of a warriage
of o boy voder fourteen years of age, or a gird under twelve. | alleged to bave been solemaized in Upper Canada.
Hoth partics we nssume were sbeve that age whea by law they ! The legistature of Upper Canada have so vegarded this matter,
would be decmed capable of giving their owa consent as appears by the statete 33 Geo. 1L ¢b. 5, sections 1, §, and 6,
hen a3 to the legal effect of Stevenson being under the age | 38 Geo. I ¢h. 4, sec. 4, and 11 Geo IV. ch. 36. in which they
of twenty-cne years. In the case of the The Awmp v. The Inkals- | bave recognised the Yaglish Marriage Act, in cffect, though not
tans of Hodnett, (1 T. R. 99,) Lord Mansfield was required tolm express terms, as naviag the force of law here in o geuernd
give judgment in n case in which the point fo be determined was | sense, and countrelling the manaer in which marrisge i3 to be
the effect upou the legality of a martiage of the fact that tue girl, | solemaised. We find nothiag in the ordinances of the Governor
who was illegitimate, was under twenty-oue nt the time of her| and council of the province of Quebec, nor any thing in the British
warriage, and that there was no consent of parent or guardian. | «tatutes 14 Geo. 11l cb. 83, or 31 Geo. IIL ch. 31, or in zoy
His lordebip huving to consider the effect of the statute 26 Geo. | osher British siatute passed between the 26 Gee 11 ch. 83, and
11 ch. 83, upon the quesdon before the court, entercd into this | the time of our ndopting tbe law of Eugland, which can affect us
explanation. He said that beforc that statute clandestine mar- ) in this matter, aor aay thieg in soy Britisk or imperial act passed
vinges, which 3t was the object of that act more efectually to pre- | since, which cither extends to the colanies generally or to Canade
vent, ‘‘were so far to be sure practicable that the courts would | tn particular,
not void the contract, but still they were contrars to law.” 4« The The ragal instruciions to the governors of Canadn we know
Isw of England,” be said, ** cxecuted by ccclesiastical courts, | have given to them nuthority to issuc marrisge licenses, and such
prohitited it. and made i unlaswful to warry auy person in pri- | muthority bas been recognised by the legislature in the stattes
vate; g0 that no clergyman of reptation dared ta marsy any { we have referred to, and in athers.
person withou t license or banns.  If they marsied with heeuse, From what we have stated, then, we draw thie inference—that
there was an uath that the partics were of age; or if woder age. | by the law of Eagland, as it stoed before the 26 Geo. L cb. 88,
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as well ag after, it was unlawful for any person to solemnise mac-
ringe otherwise than after publication of baany, between partics
both or ¢‘ther of whom were under the nge of twenty-one years,
without the consent of parents or guardians. It was so far illegal
that it was prohibited by law, slthough before 26 Geo. 1I. ch. 33,
the marriage would not on that account have been absolutely void.
Long before the 26 Geo. IL., the canons required that no license
shoull be granted to marry without publication of buans, but
upon good caution and security taken, and the security was to
contain among other conditions, this, that the parties to be mar-
ried (if under age) had obtained the consent of thewr parents, (if
thoy be living.) or otherwise of their parents or governors.—
(Burn’s Ecclesiastical Law, vol. ii., title. ** Marrage.”)  And this
law of England has been no further changed by the 26 Geo. IT,
than by making the marriage void which shall be solemnised
without such consent.

Whether the 11th section of the act containing thnt provision
was ever part of the law of this province, by virtue of our adop-
tion of the law of Eogland, may fairly ba questioned. 1f it ever
was it must be so still, as we have already mentioned, because
the Eaglish statute repealing it is of too modern a date to be
binding upon us by virtue of our statute 32 Geo. HI. ch 1,
and it has no relation to the colonies; but it would be difficult to
satisfy ourselves, we think, that itever has becen in force in Upper
Cannda, on account of the impossibility of applying the 12th
clause to the condition of things here. Weo could not therefore
have the enactment respecting the consent of parents in its integ-
rity, and as it would work great hardship to bave the 11th clause
in force without the 12th or any other provision as a substitute
for it, we shall, perbaps, if we find it necessary in any case to
determine the point, find it rigbt to determine that aeither of these
clauses could be taken to form part of our law of marriage under
our owp adoption of the law of England by 32 Geo. IIL ch. 1.

But whether we should hold that the 11th section of the 20 Geo.
I1. i3 in force here or that it is pot, it is still true that the law of
Eogland, which we adopted, makes it illegal to sclemuise a mar-
riage of a minor by license without the consent of parent or guar-
dian, Whatever authority we have for dispensing with publication
of banns, by obtaising a license, must be taken, we think, to be
accompsnied with the direction respecting the consent of parents
or guardians in case of minority.

The fact, therefore, of cither of the parties being under age,
and there being no consent of the parent, would be, in the words
of the condition of this bond as set out in the record, ¢ a lawful
canse to hinder the inarriage” of the persons mentioned in it,
because it made it against Iaw to marry them without such con-
sent, whether the marriage would or would not be in this pro-
vince absolutely void, as it would have been in England under the
26 Geo. 1I., while no part of it had been repealed.

The clergyman or minister who was requested to solemnise the
marriage without publication of banns, and by virtue of the
license, would rightly desire to avoid infringing the law, aud to
that end would rely on the sécurity on which he would assume the
license must have been obtained; and the public officer to whom
the Governor has, with the sanction of the Queen and of the legis-
lature, committed the duty of issuing marriage licenses, must
equally desire to avoid giving a license to do what the law pro-
hibits.

This shews that, whether the marriage for want of the consent
of tho parent would be void or net, there was, nevertheless, a legal
saoction for taking such a bond as in this case is sued on.

Then it is admitted that what is suggested in the record as a
breach of the condition is true, and the only question, besides
what wo have been considering, is whether the objection of want
of consent of parents is within the condition of this bond. which
makes no mention of that requisite in particular terms, but does
require that “thero shall be ¢ no affinity, consanguinity, pre.
contract, or other lawful cause or impediment to hinder the mar-
riage.”

Woe thial the want of consent of the father of the minor, under
the circumstances stated, was, as we have already stated, a lawful
cause to hinder the marriage, for if the fact had been known we
must assume that the license would not have been issued, as it

ought not to have beeu by law, and so the marriage by licenso
would not or should not have taken place, though if the license
had issued and the marriage had taken place, it would not have
been void.
In our opinion the postea should go to the plaintiff.
Judgment for the Crown.

Tut QUerN v. PLUNRETT.
Highoay—Trespass Road—Grant—User— Rector's Power to ded-cate.

For a perind of nearly 50 yveary, there hivo been travelled roads throngh the
Humber Plaing, in the town-hip of Etabicoke. Theas pordds werv not ladd out by
nny public authority . but, in the absence of rogular allowanets. wore used by
thu public at pleasiure. They at tunws vuriod in their course, and wore irre-
wutar in their diceetion. Qo 3lat Macch, 1835, 100 acres, ¢ with ailowances for
rords, as et by the survey of Deputy Surveyor Hawking, and all other rosds,
now travelled.” were granted te tyustees for Chnst's Church, Mimico, and sub-
sequently by them transferred to the Rector.  One such road crossed lot No. 1,
in 4th range of Etobicoke. Jeased by the Roctor to defendaut. When ths regu-
lar allowances wero oponed, ke obstructed it.

Illd 1. That the road had not, beforo tha issue of letters patent, assumed the
character of & legal hichway: for that no right by d-dication could be held to
hase been galoed by the public passing over, whilo the fve was in tho Crown,

Held 2. Thst nothing in the patent contained, made ita hizhway, but reserved to
tho pulnic the easoment which befuro the public had enjoyed.

Held 3 That the easement was the right to use the travelled roads, so long as the
regular allowances wero unopened, but not longer.

Held 4. Thut the permission of the Rector, for the time Leing, or his teoants
;‘k;)u‘x‘xlud ot bind bis successors, owners an fec, so as to maho a dedlcation against
Defendant was indicted at the last quarter sessions for York
and Peel for a misdecmeanor in obstructing au alleged highway in
the township of Etovicoke.

There wers two counts in the indictment.  The first charged the
obstruction to be a ditch cut by the defendant across the alleged
highway ; and the secend, a fence erected by him across the same
alleged bighway.

The highway was described in each count, as being ¢‘a certain
road running through, over, and nlong lot pumber one in the
fourth range of the towaship of Etobicoke, as surveyed by deputy
surveyor Hawkins.”

The defendant pleaded not guilty.

It appeared in evidence that for n period much exceedingtwenty
years theve had been travelled roads in different directions through
what is known as the Humber Plains, in the township of Etob:-
coke: that on the 31st March, 1833, the Crown, for the purpoese
of endowing the Church of England, at Mimico, called ¢ Christ’s
Church,” in the township of Etobicoke, issued letters patent, grant-
ing uuto the Rev. Dr. Plillips, John Willinm Gamble, aud Thomas
Fisher, (with a provision for the apportionment of new trustees,
in the event of decease of any of the three,) 700 acres of land in
Etobicoke, including lot number oune, in the fourth range : all
described by metes and bounds, ¢ with allowances for roads, as
left by the survey of the said deputly surveyor Hawkins, and all
other roads now travelled ;” to hold in trust for the endowment of
Christ’s Church, in the township of Etobicoke: Provided that
whenever the Governor General should erect a parsonage at the
Mimico, and present to such parsonage an incumbent, the trustees
should, by deed, convey the 700 ncres to the incumbent: that
a parsonage was subsequently erected at Mimico, and Dr.
Phillips appointed incumbent: that on 3rd April, 1835, William
Gnmble haring been appointed a trustee in the place of the Rev. Dr.
Phillips, he, and the remaining trustees, conveyed the 700 acres to
the Rev. Dr. Phillips: that on the 15th January, 1845, the Rer.
Dr. Phillips demised lot one, i the fourth range of Etobicoke, to
Herod Noble, for the term of 21 years: that on the 15th Novem-
ber, 1851, Herod Noble assigned his interest in the lease to
Richard Iarrison : that the Rev. H. C. Cooper, having succeeded
the Rev. Dr. Phillips, as incumbent, Ricbard Harrison surren-
dered the lease to him; and, on the 16th November, 1851,
obtained a new one from him, for the further term of 21 years:
that defendant Plunkett, at the time of the alleged obstruction,
was in possession of lot number one, in the fourth range of Eto-
bicoke, nader Richard Harrison.

The road crossed defendant’s land in the manoer indicated in
the sketch subjoined.
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P
1t was proved that at the time Plunkett took possession of the
lot, the public were accustomed to cross by the travelled road.
Several witnesses swore that it had been travelled from 20 to 50
years. It was sometimes a little varied in its course, but pever
materially where it crossed defendant’s land.  Mr. William Gam-
ble swore, that, as pathmaster, he bad directed statute labour to
be performed on the road, besides expending money of his own,
in improving it. The obstructions were clearly proved. It was
also proved that the rector had made application to the towaship
couuncil to have the road closed up ; but, for some reason or other,
the counci! refused the application

The rector (Rev. H C. Cooper,) was called as a witness for the
defence. He swore that he only allowed the old road to be used,
as being o temporary rond necessary for the use of tho public
until the regalar allowances for road were opened and made good ;
and that his application to the council was made in the hope of
peace, and not as an acknowledgmeat on his part that the public
had any legal right to usc the road as a highway.

The evidence sbewed that the allowance for rond to the south
of Plunkett's land was opened through, and that the allowance to
the west was opencd So far north as to enable the public to travel
to the city of Toronto without crossing Plunkett's lot ; but it was
sworn that the regular allowances were much Jonger thap, an’
not so good to travel as the old traveiled road.

It also appeared thut a great part of the old travelled road had
been closed up by the action of the council and otberwise ; and
that notbing had been done, except by Plunkett himself, to close
up or obstruct that portion of it which crossed his lot.

It was objected on the part of the defence, as matter of law,
thatthere was no proof of a highway over defendant’s land, either
by user or grant: that tho public had only the right to cross
defendant’s Jot 80 long as the regular allowances were unopencd :
that when these allowances were opened up, that right ceased:
that there was no cvidence of dedication, either by the trustees or
rector, for in law they bad no power to dedicete: that the letrers
patert did not make that & highway which was not one before, but
only reserved to the public the easement which the public before
then enjoyed: that, strictly speaking, the roads then travelled,
bad been, by tbe terms of tho patent, conveyed te the trustees,
and subsequently to the rector.

The court noted the objections, intimating its intention of
reserving them for the consideration of one or other of the supe-
rior courts of common law. The jury, subject to the objections,
rendered a verdict of guilty.

During last term the chairman of the court of sessions, stated
a case for the opinion of this court, and the same was sct down
and argeed.

M. C. Cameron for the prosccution.

R. A. Harrison for defendant.

Rovixsox, C. J.—It was intended, as I apprehend, that the
court should give their opiniou for or agninst the defendant, ac-
cording as it appearced to them that the road obstructed, bad or
had not the character of @ highway, at the time the defendant
obstructed 1t; for theroe was clear proof of the ohstruction.

We must have some regard to what hay been the usual course
of things in this country, for that bears materially on the question
of intention to dedicate.

When the country was but thinly settled, land like the Humber
vlaing, lay for a long time uncultivated and unioclosed. Being
less productive than the hard-timbered land, it was in a manner
neglected, and it being convenient to traverse a sandy plain of that
kind in all directions people took the liberty of crossing where they
pleased, sometimes to save distance by a cross road, and at other
places to avoid any obstruction, even trifling, which made the
proper public allowance less easy or agreeabie to pass over.

It has been always well understood in such cases, that when-
cever the public allowances should be opened, and made fit for use,
they would be adopted, according to the evident intention, and
the *¢ trespass roaas,” as they were commouly called, would be
abandoned. According to the cvidence, this has been done in
other places near this defendant's property, and why should the
case of the defendant be an exception?

I am clear that it would be contrary to reascn to look upon
what took place here as a perpetusi dedication of the road. ‘The
public had not been permitted to use it on that understaoding,
but only till the proper allowances were opened, when, if not be-
fore, the proprietor or tenaot of the land had a right, so far as
any question of dedication is concerned, to inclose and enjoy it as
he did his other property. .

Wo see this done every where, and without contesting the right
of the proprietor so to act. It would be very inconvenient and
unjast, if, because the public had been from good nature allowed
to go across & corner of a man’'s uninclosed land to save distance,
the right to resume exclusive possession of it should be denied,
when the public stand no longer in need of the indulgence.

The 313th section of the iunicipal act does provide that all
roads on which statute labor ath been usually performed, shall be
deemed public highways, unless when such roads have been
already altered, or may be altered according to law. What Mr.
Gamble stated in this case, did not amount to proof that statute
Iabor had been usually performed on the road in question, but
came very far short of it, and it appears to me besides, that as
that road sras only a temporary substitute for the proper allow-
ance, which ran slong the side of the lot, this road may, within
the spirit of that clause, be fairly said to have been altered when
thio public allowance was opened, for which it had for mere con-
venience been substituted.

It is difficult to assign a clear meaning to tho words in the
potent, dated in 1885, to the Rev. Dr. Phillips and others, ¢ with
allowances for roads, as left by the survey of the said depaty sur-
veyor Hawkins, and all other roads now travelled.”

At that time no doubt this trespass road was travelled, as oihers
on the lots near it were, which have since been abandoned.  Ac.
cording to the grammatical construction of the scc.tion, these roads
would go with the land to the grantee, as they wight do, and yet
the casement continue.

Whether there was such ar easement is the question which
these words in the grant cannot, I think, affect. .

In my opinion this road cannot properly be considered to have
been a legal highway, so as to prevent its being inclosed by the
owner of the lot when the putlic alicwance, whick had been laid
out by the government in tho original survey of the mill reserve
was opened. R

The reserving of the rood from tho patent, if the words used
made it an exception, would not have the effect of rendering it a
public highway within the 313th clause, as * an allowance made
by a crown surveyor,” nor under any other of the words used in
that clause. No right by dedication can be held to have beea
gained by the public passing over while the fee was yet in the
crown ; and the permission of the rectors for the time being, or
their tenants, would not bind their successors owners of the fee.

Burxs J., concurred.
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COMMON PLEAS. asserty an agreement, pactly pecfucmed v bis part and necepted
— by the defendants, as a watver of the Iiea  The defenslants adunt
Reporied by . C. Juxes, Bsw, Brvecterat-Teee, Kegmler to the Court, ;e dacts, but set up in atjeenon @ et sa<danag e conclumon

of waiver, wineh the plainttl dedaces team thasy tacts; Ia. That
j the ruplication sets ap ue neeord without satistiction. b That
cthe premizes in the replication could Bog in law be o satixdnetiaa,
Replevsnm Lies— Teader—.fcommd and ratisfisctinn—When the property n @ orat- | though they it been ngreed to and actuatly acerpted ay such.
el passes vn G agreenend for a sale, P . . R
Al Baving taken a Mhaneas Sor B agsees to tahe i pryment trerefor §2) 1n m-hf . The first two oljections only present the A questian i n
453 1 CORNOV foF 376, Paynbla al i farury date.  Ador recopl ot i §20 moad | different steepe, nal hoth confound thie nght of hen with a dustines
u;u;i.-c;r.- “’;‘5 cu.::m;:l(. 28 retnal uf Wie detundanty o delitee the jactuce, the | VINBE, Bamely, aecord anl <absfaction.  An innkeeper s a lew
plaintf orfuge replecin } oan the goods of hig guest, bat he His po right 1o detn such goods
II'{,'&‘&?:;;‘: :‘;ﬁx‘?{”{;“““““m‘ﬁZ':“d";‘;::!’::"‘:;‘f“ wabverof theright £3vn 4040 bad previousty agread th give eredit far the entertaament
O Ta 22 %00 | The previous agreement provents the livn ever atiaching, thongh
the debt wenrred under 1t has ucither been puid nor noy sccord
and satisfaction of 3t: and sach, 1 apprehend, woald Ye the cnse
if the gouds sull remuned in the tankeeper's baads after the tine
the credit bad expired, (see Jones v. Thuriow, 8 Mad 172).  And
<, if u special agreement be afterwards made fur payment and a
secur ity taken for the deht, which is pagable ot o distaat shy, the
ten. theagh it had attached, 33 gome, ( Heweson v, Guthree, 2 Bing.

Panrsey v, Carsos.

Declarasion ngninst defendants that they unjusily detnined from ¢
phintiff two coleared phiotographic likeneyses of Joha and Surah {
Demproy, value S0,

2Zud plea.—That defendants are photographers: that before u)
Jeged detentian plainttf cmployed them to make two coloured
bheneases of Jobn and Sarah Dempsey for rensonabie vewand
defondants in parsaance of sach cmployment dud wnake the said - & oy ae o - N T
Hhenesses nndpcaured them to be co}ugred, and frund the geees. |~ &+ (9% per Tendal, C J Cowells. Sumpson, 16 Ves. 275).
sary materinl therefor; which are the likeneswesin the declara-, The present case 3}“”’3 4 lien existing, a new agreemcut wary.
tion memivned, and the reasonshle rewand therefor payable to JWE & preseat Tight of payment, an scceptance af o seeurity in
pirintiff amounted to Y3, whereof plaintif had notice, but woutd Bart pafortiance of that agreement, amd a tender of performnnce
not piy the same. which is sull Jue defendams; wherefore they of the residue of that sgreement. This ix, 1 thiuk, a clear waiver
did not detiver said goods to plantitf, but desined the sawe fora of the !m\, thougt no nccord and satisfaction of the origiaat debt.
tien and security for the price thereof, until, &c., as they fawfully L think, therefore, the appellant is vight, and that judgment
might. . sliould bo given ju the court helow in his favour oo the demurcer.

Replication to 2ad plen.—Plaiati¥ says, sfter said likenesses Ricuanps, J.——A good deat of dizew=sion took place on the ar-
were made, coloured, ard veady fur delivery, to wit, on the 26t | gument 8s to the time when the property passad to the buger on
of February, 1861, it was matually sgreed borween phintiff and o sale of chattels, and it may be us well to refer to some of the
defendants, that pleintiff should sign and execute a cogaevit to anthorities. In Deron v. Yutes, 5B & A, at page 310, Packe J.
be taken in the first division cour? of the united counties, in & : observes : .
enuse wherein the defendunty were plainnfis, and the onw plain. i1 rake iz 1o be clear that by the law of Kagland the saleafa
il was defenidnne, for the parpese of paying aad stisfying e specific chattel passes the property in it 1o the venmfee without
sum of S0, payable on the Ist of Ap-il then uext, and thet | delivery, * ¢ » Where by the cantract
plmntiff should g1y defendants 320, parcel of the said swin an the  Mself 1he vendor nappreprintes to the vendee a specific chutted, and
st of March. 1U61; and it wax fwrther agreed that the execation | the Jatter thereby ngrees to take that specifie ¢hated sud to pay
af the said confession and pagment of the said sawm shoals beg the stipalated price, the parties are ther r the same sitgation ay
secepted by the defeudints in eatisfaction aud discharge of their they would be afier a delivery of goods in prrsuancs of A general
claim auainet plaintift for making the smd hkencsses, nad in con- |, contract *  In addition to this, hawever, where paytment is to be
siderntion thereof it was agreed that the defendunt shaadd dativer } ntade at once, the veador has a len on the ckattel for the nopaid
to plainuff the enid likeno~ses on, to wit, the {3t of Mirch. afore- | purchase nioney.
saitd, and phaintdf says in pursuance of the agreement sad in part . In Brown on the Common Law, at page $08, it is stated -
performance thereot he did vn the Zith of February, aforesadd, | ** Whea two pacties intend an immedinte sule of some specific
make and execute and dediver to defendants the wnid cognovit, smi | ehattel, and have definitively agreed upon its price, if the veadee
the same was aecepterd by them in part perforainnce of e said | chereapon teaders suck price jo payment, 5t is clear that the ven-
agreewent; amd iu further part performance of the said agree- | dor will be bouad, nud that delivery of the chattel will net be
ment, plaintiff on the said 19t of March, 1861, tendersd and) seeessar - in ovder to gass the property therein 10 the vendee.”
offered to defenidants the sum of $20, which they refased to a¢- ; Fhzon v, Fates iz veferced ta as anthority for this proposition. as
crpt, and althaugh requested 80 ¢0 do, refused to detiver to plain- | also Noy. Mux 88, nnd Sheppard's Touchstone 225, which laiter
Gff said likenexses.  To this replication defendauts demurred. | is quated s follows: -
Judgment wae given 'm'tht} counts court on the demurrer for thel .oyf Y gent my horse for money, { may keep him antil T am paid,
defendants.  Trom this julgment the pluiatiff appenled. The|pu I cannot hiave an nction of debt wutd he be delisered, yet the
ease was set down for argument during Trinity Term last. praperty of the horse is by the bargain in the bargaince or buyer;

Blevins, for plamtiff. referred to Renald v, Watker, 8 U €. C | hut if he presently teader me my money, and I refuse it, be may
P., 37; Wyatt v. Bavk of Toronte, BU C.C. P, 104; Smith v |, take the horse or bave an netion of detinwe.”  ** Agnin, if { offer
obson, 16T C Q B, $68: Dunny v. Poynrz, 4 B, & AL, 588; ! mnney for a thing in o market or fair, and the seller agrees to
O Loarkew. fwve, 180 C.Q B, 800: Lokevy Bggar. 11U € ! take my offer, and winist I am telling the maoney as fast as { ¢an,
CBLAT0: Semon v Loyd, 20 M oand R8T 16,5 Ty 701 1}«0 doth aell the thing to another, or when I have bought it we

£ A Harrison, contra, referred to Brown v Jones, 17 U. € | agree that be shall keep it untit T cac go home to my bouse to

) B, §0; Hardman v, Bel kewre, 93 & W, 506; Addisen on ] feteh the money, in both these eases, especially in the first, the
Contracts, 238 Rloram v. Seunders, 7D & R., 3Y6. birgaing are good, so as the scller may not sell them afterwards

Drarse, C. J.—The -definition of the word Len ig cnough to | 10 another, and upon the payment ov tender and refusal of the
shew that the propesty in question dves not beleng to the defend- | Boney agreed upon, 1 may take ur recover the thing.”
sus: for sien may be defined to be a right in one wun 1o retain | The present Mr. Justice Blackburs, in his very able work on
and bold something in his possession which belongs to another, | the contract of safe, beginning at page 170, hes o chapter under
uatil certrin demands of him, the holder, have been sati-fied and | the following head:
discharged. It is neither 8 jus i re. noe jus ad rem, and it may | < The effeet of 2 bargain and gale is to transfer the property in
e waived by avy act or agreemuent between the parties by which | the goods witheut ey delivery ; o this respeet Baglish law differs
the right is given up. The defendants resict this action on the , frow the civil law.” e then quoatesat great length from Potbier,
ground that they have o right to retain goad« made by them for  and reviews the Bnglish anthasities, and fully sastans the doe-
the plantiff until they are paid for the making. The pl:\inhﬁi trine just quoted at the bead of the chapter.
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Takiug the tacts of this cave ny stated v the pleadings, it woild i for the nwaunt of iy pmche money puid, and antorest, n_nd
appear that at the time the bargan was made, the urticles were | reserved leave for hi@ to move to add the costs iggurred by plain-

nol in ege, 3o that counld not be said ta be « sale of « specific et~
tel, but tho subsequent agreement get up in the replication, nnd
which t+ sveried to fave been pardy performed, seemy to e,
trken in connection with the fact that the defendants atlego that
thiey retuinesd the articles replevied tor their ten, to shew beyond
all reisenable doubt that what tosk pince was equivilent to s sale
vt the terms mentionad (o the replieation, or to waiviag the lies
on thore terwus  The aveeptance of the cagaoyit in part perform-
naee of the agreement wauld sceam to et at rest any question that
nunght avise on the Statate of Frauds, aud the Hew was gane by
the temder of the balunce of twenmy duttars ay agieed upon.—
Martendate v, Smuth, 1 Q. B, 389

The deferdant’s ervar has arisen frawt not sufficientdy distia-
guaeching between a pler of avcurd and :abisfaction s6l up /3 an
auswer o & claim {uc a pre-existing debt acknowiledged to be due,
aad a tender of what was agreed to be paid ay the parchasc of a
chrttel, the praperty ta which had passed to the pruchaser by the
biegain, and the passession of which the sellec ¢auld only right.
tubty vetuin until he recerved what was agreed to be pail farat g
and readiness and withinguess to dehver what wag so agreed w be
past, and a refusal 10 accept en the purt of the seller twsufficient,
espeemily when necompanied by a tender, to destroy the liea
wiuch tlie selier biad for s unpaid purchase moncy.

1 therefore think the defence fuily, and that the appeal shoulid
be alloned, and that judguent shoald be given for the plasatdf vn
the demurrey to the replicaticn.

Per cur.~appeat allowed.

McDoxavo.

Capenant ugarwst nets of corenantor—Csts.

A, hnvsog mortgaged alot af Iand o B.. sutsequently sol it tv O, gming cove-
aante adns Jis own 20ty B subsequently furvelosed bic sortgne, wmaking
R pardy (o tho snrl, who emploved ssulidior and inenrred coxts tothe amount
of Ll ted which e clamied oo an sutiols bo attuewardy Droght xasinst L.
10 brench of his envenant

Held that the o< were neureed By the voluntary art of £, and were uet a
NerEary cousegu-tnes arlaing fram a Lreach of the covenant, and were not
reC A erable aguiust Al

PARKER V.

(T T, 25 ¥ich

Declarntion for breack of a covenant coutained in a desd dated
the 2i:t January, 1857, The covenant was, notwith<tanding any
thing by defendant dosie. &, the defendant b in bimsel{ gond
right, full power. and absolute suthoriiy to convey tot 83, inrange
waiber one, as shewn on o pinn of tweary-six acves, part of Jot
20, south side of Bieam's rond, 1 the township of Wilinot, with
the appurtensuees, to the pisintiff, and that defendant had not at
uany tme theretofore done, committed, &c, any aet, deed, mater
of thing whatsopver, whereby the salid Iands were or might be
affecied or encumbered.

Breach—that defendant, before the mading, &e., had mortgaged
tho smud tands with other tands to J. V. L. in fve to secuce pay-
ment of a darge sunt of wonoy. which mottgage was in {ull force
at the time of making the sud covenant, and afterwards proceed-
ings were tnkeu in the Court of Chancery nud the equity of
redemption was foreciuced, and the title of the said J. V. L.
became abysolute in equity ns well as at lnw, whereby plaintiff fost
the land and his improvements thereon, and was put (o cxpeuse
in defending the Chancery sutt.

Pleas —Non est fecrum,  2ng, that the lands were not at the
;imc of the sale thereof by defendunt to pluintifi cucuwbered.

ssue,

At the trial in April last at Toronto, before the Chief Justice of
Upper Cannda. the deed dec ared on was proved, and also the
martgage ns stated. executed by defundant betore the covenant was
enfervd inty. It was alvo proved that ths mortgage had been
furcctosed.  The plaintiff was, with others, se~ved with the bl
He coasulted o soficitor, but put in no answer. The solicitor,
however, attended fur him in the master’s office until the fnal
grder, uccounts were taken of payments on the mortgage in order
to see what sam was due by defendant, nnd the piaiatfi’s solicitor
attended shile these aceaunts were taken,  J1isbill ngainst plain-
Uil for these servicex was £10 93, 104. The jury, under the
direation of the learned Chief Justice, gave the plaintifl a verdict

il tn the Clhavecery suit.

In Enster Term, 8. .4 Jarruon obtained a rule wsi accordingly
to wheeh, iu the tallowing term,

MO, Dameran ghiewed enuee
P Bing, N C 392 Forrv Do, LT NS 309

Slarrisan, contea, vetorred ta Olurl v Rolertson, b U, €. Q. B,
370 Prumer v, Sunenton, 16¥ € Q B, 9203 Swbbs v, Muctin-
date.7 U. C. C. P. 525 Hex v, Devhursl, D B & Ad. 408,

Bravsn, C J —Mllea v Weghs, 8 B & B. 617, comes rearer
this cise than any whch | hve «een.  Buc these the court only
hetd the costs of n suit e Chancery, in. whick the plaintff had
endeavaured to enfurce the coutract eaterad into by the detgadant
in the pame of a thicd party who had nat autherized him, to be
recuvernole, because they weee a antural and direct congequonce
of the defendaat’s (implied) contract with the platatff, that bekad
such astharity.  Here the platat:iff, though made a party to the
auit to fareclase, wus not subjected to auy coats of 1he mortgages,
the plaintiff in that sait, vor did he appesr 10 or tncur any coats in
defen ting it ; whether his position gave him any right te redeew
is usimportant tor the purposed of this inqates,  His solicter
tatd him he had no defence, bur nevertheloss attenied the taking
the accounts in the master’s office for tho pratection of the plamn-
i g incerests  These coxts chiimed by the plainbfl, aro those
charged by this sohcitor for those attendances.  They certainly
eannot strictly be deemeq costs of the forrclosnre suit; they do
rot appear to mo to be the rataral aad direct consenuence of the
defendunt's breach of covennnt,  They must, 1 thick, be looked
upon as tacurred voluntarily by the phaintff, and not as a dumnge
unavoidally incurred. 1 think, therefore, the rute sbould be
discharged with costs.

He cited Nudges v, Lutchficld,

Per cur.~~Rule diseharged.

Lonroration or LEessx v. Tank.
Trearrer of corporation—=Separatum of Counties—Suretits~Hond.

& tronanter hasing beoft Qv spyeinted £ three counties, Lwhile urited.) wpoea
2 the weparation of onps tean the oty twa counties
Fekd that & new app sutwient was not necessary, Consol Stat U. €, ¢h 51, sec.
159 154 51
An action helag brought Wy A carparaton agrinet the siretien of their treasarer,
tho defendunte contendid that I» cattes money slnely had been coffevted by the
tressurer aud tesadul peds chaeged ws peld by bt was not deeamded b the
psrth s fthe govecnmentyentitind there1o they were not resprnmibile tharefir
Held that the Halllete of the tovgcttie-p was bedwern tre maub gality and bim-
self b having recetted the muney as shwir officer, and bis responstinhisy way
not altered by the goreenment nol dvmanding thy monvy.
(T ¢, 25 Vi)

This case was referrd back ta the arbitraters by rale of court,
on the 20th of Septewber, 1460, who took farther proceedings in
the matter, and in filary Teem lass, Aldert Prince obtaiued a
rale mise, to set side the award on the following grounds:

1. The want of any valid appointment of George Bullock ag
treasurer for the periods during which the defendapt was his
surety.

2 That as to the bond of 1850, there wns no sufficient execn-
tion thesef by the defendant, but a conditionn] or quatified signa-
ture:; that there was nodefileation while this bond was in force ;
that neither bond is sufficient in law to suoport the action; that
the resolutions of the county councit shew these bonds were not
accepted nor intended to be the securities required hy the statute.

8 The defaleations alteged are in {ands which the platatiffs are
pot entitled to recaver agningt the defendant.

4 ‘The nwditing and alluwing of the treasarer's accounts by the
ambitors and finunce eommittee of the couucil prectude the plain-
tiffs’ recovery for defaults prioy thersto.

5. The arbiteator has not sufficiently complied with the rule
referring back the award in finding the facts required by the
court.

. The arhitrator bas impraperty refusad to iuform the defend.
ant of the items of defalcation alleged so as to enable hiw to
answer the sawe.

7. The evidence om which the award is founded i¢ tnsuflicient to
charge the defendant ns is shewa by the arbitrator's auswer to
the auestion concerming the same.
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8. The awarding costs of reference and award te Le paid by
defendant is an excess of authority.

Tho following additional objection was raised. Misconduot of
the arbitrator in receiving itlegal evidence of, and awarding on,
matters in respect of which tho evidence shewed there would be
no legal claim against the suretics.

In Easter Term Connor, Q. C., shewed cause.
with him.

The defendant’s counsel gave up the second objection, and
stated they should not support the fourth, though, with u view to
possible proceedings in equity, they would not formally abandon
it.

Drareg, C. J.—The defendant’s first bond was given to the
municipal corporation of Eszex, Kent, and Lambton, and bure
dato 80th January, 18560. Tt recited that Goorge Bullock, as
treasurer, for Essex, Keunt, and Lambton, had been called upon to
give sceurity, and was conditioned that be should faithfully per-
form all duties as treasurer, should receive and eafely keep all
moneys belonging to the counties, should pay all suck sums as ho
should bo directed by tho Jorder of the municipal corporation,
should obey all by-laws, and as often as lawfully required should
render just accounts for all momeys which should come to his
hands as such treasurer, and should not suffer any misapplication
or embezzlement of such moneys.

The defendant’s second bond was dated the 30th January, 1851,
and was given to the municipal corporations of Esscx and Lamb-
ton, with a corresponding recital and a similar condition.

It was insisted there was no proof that Buliock had ever been
appointed treasurer of Essex and Lambton after tbe county of
Kent was sct off as a separate county. There certainly was no
proof to the contrary, and the recital to the second bond stated
expressly that Bullock *¢ as treasurer of the gaid united counaties
of Essex and Lambton bas been required by the municipal corpo-
ration of the united counties of Essex and Lambton to zZive secu-
rity for tho faithful performance of the duties of his office, and
more especially for the due accounting for and paying over all
moneys which may come into his hands by virtue of bhis office.”
This recital is sufficient evidence both of his appointment, and
that the municipal corporation had required him to give seeurity.
Besides the appoiniment of treasurer to these uuited countics
being clearly shewn, I do not see that a new appointment was
necessary. ( Vade Consol. Stat. U C, ch. 54, sec. 169, 174, & 51.

Then as to the two items brought under our notice, the lunatic
asylum tax for 1852, stated by the arbitrators to amount to £115
8s. 8d., aud second, moneys received for sales of land in Ilssex
and not credited to the plaintiffs for the Baby property.

As to the first, the contention on the part of the defendant, I
understand to be, that inasmuch as the government are not claim-
ing anything to be due from the plaintiffs, on account of the
Junatic asylum tax, they (the plaintiffs) can have no claim on the
defendant as surety for the county treasurer for it. The arbitra-
tor states that he ellowed £115 83. 8d. charged in Mr. Bullock's
books as paid to the government on account of such tax whea it
was not paid ; that thi. 3um was received by him as appeared by
his books, and was not accourted for, except falsely. It may be
true that the government have no claim oa the plaintiffs for the
money, but if the treasurer received it, he received it as the officer
of the plhintiffs, and is accountable to them for it: but it was
objected on the part of the defendant that the evidence on which
the arbitrator founded his conclusion was illegal ; that the entries
in the books were not proof against tbe surety; that the mere
verbal statements and explanations of Bullock were insufficient,
and that be was not sworn.

There is no direct negntive as to tho question whether Bullock
was sworn. An affidavit filed for the defendant states that the
deponent did not see him sworn. The arbitrator siates that he
does not remember whether ho was sworn or not. On the other
hand the plaintiffs’ solicitor swears that he was present when
Bullock was produced as a witness before the arbitrator, and
<« gsaw him duly sworn before giving his evidence herein,” and
further, the arbitrator in an affidavit states, ¢ that the sta.cments
of Mr. Bullock referred to in an affidasit filed on the other side,
relative to Bullock giving evidence, was reccived by mo with the
consent of Mr. Prince, counsel for the defendant, as an admission

M. C. Cameron

by the defendant of the matters in such statements contained.” I
think this ought to bo conclusive, and that as to this item, the
third oYjection is not sustained.

It i3 ditterent as to the other, as to which the arbitrator makes
the following statement of facts, That in and before the year
1849, one J. B. Baby was treasurer to the plauntiffy, and was a
defaulter, and that certain real estate of his in the county of
Essex was sold in 1853, to liquidate the amountof thedefuleation.
That one John Sloan, the chen warden, became purchaser for
£588 63, 11d.

That by o resclution of the municipal corporation of Essex and
Lambton, Bullock was permitted to becomeo the purchaser of said
property by paying the purchase money aforesaid ; and thereupon
a deed was executed by Sloan to Buijock, and that it was not
shewn to the arbitrator that this purchase money bad ever been
paid.

Taking this in tho strongest point of view, it weuld not csta-
blish that Butlock was indebted to the plaintiffs in the purchase
money of this lot of land, but that dsbt was due from lim as an
individual and not as a treasurer. To make it 8 debt due by him
in the lattter capacity, it must be shewn that the money of bis
own was so appropriated as to become the plaintiffs, and even
then a question might arise whether it would be such a debt as
the surety is responsible for; but the facts stated, I bave no
doubt, do not shew that in this transaction auy money came to the
hands of Bullock as treasurer, and for the debt due by him on a
purchase of land for his own usc and benefit, the defendant, as
surety in either of these bonds, is not linble.

The defendant’s counsel waived supporting the fourth objection,
and it is therefore unnecessary to consider it.

As to the fifth objection, I have referred to the new mattor sub-
mitted to us by the arbitrator. 1 do not find anything omitted
which it is now shewn cither upon affidavit or during the argument
should have been included. The synopsis of defalcation shews
each several amouaots in default, in cach year separately, and the
funds to which the mouneys in defiuit belovged.

The sixth objection is not now sustained m fact. No reference
is made to it in the affidavits filed on this application.

The seventh objection is involved in the remarks made upon the
third, and requires no further observation.

The eighth appears to be founded in mistake. The arbitraior,
according to the copy of the award put in, does not award the
payment of costs at all, but he assessed the costs of the award at
£33 168, 7d., not making any order as to their payment.

As to the last objection, it seems to me involved in the question
as to the Baby estate chiefly, if not entirely. Upon this point at
least it is unnecessary to say more. Upon the question of the
Lunatic Asylum tax, the remarks made as to the evidence of Mr.
Bullock, whether sworn (as the most dircet evidence shews he
was) or giving statements by way of explanation of the alleged
defalcations, or of the meaning of entries, or accounting for the
absence of entries in his booke, explain the grounds upon which I
think it cannot properly be said there was illegal evidence admit.
ted to establish this part of the claim.

It follows from this conclusion, that the award that the verdict
should be entered for £701 12s. 7d. is wrong, for there was no
legal evidence to charge the surety with the sum of £586 6s. 11d.
Though the principal owed that sum to the plaintiffs, it was not
for anything that is shewn a8 treasurer, but in his individual
capacity.

Unless, therefore, the plaintiff will consent to reduce the verdict
to £115 8s. 8d., the amount of the lunatic asylum tax, the ruls
for setting aside the award must be made absolute.

Per cur.—Rule absolute.

CHANCERY.

Reported by RICAARD SNELLING, Esquure, Student-at-Law.

Baxg or MoNTREAL V. THOMPSON.
Registered judgment— Ezeculion against lands-- Relation (o date of registry,
1. Heid, that a registered judgment binds the lands of tho debtor ot law (rom the
time of registration, so that the Sherifl can deliver cxecution of thewm {uto tho
bands ot whomsoover they may aftorwards pass.
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2. Doe d. Douga'l v. Finmag, 8 U, C. Q B. 106, and Dord Dempsey v. Boulton, ,'pr’or to tho third mortgage, the Court would consider that the

9 U C Q. 15532, afiirmed,

3. The dictury of BRSNS, J, an Tharkell v. Paterson, 18 U. C. Q. B. 75, to the con-
trary doubted.

The fucts appear in tho judgment of his Honor V. C. EsTEN,
before whom the cause was hieard.

Eidward Blake for the plaintiffs.

Willim Proudfoot for defendant.

LsteN, V. C.—~The facts of this case aro these: ong Shaw made
a mortgage to Francis Gore Stanton, and then a mortgage of the
eame lands to one Gilleapie, who trausferred this mortgage to the
plaintiffs. The defendant purchased the same lands, or rather
all Shaw’s interest in them, at Sheriff’s sale, and afterwards ac-
quired the first mentioned mortgage, and the present suit hus
buen isstituted against him by the second mortgagee for redemp-
tion or foreclosure, the bill insisting that by purchasing the
equity of redemption of the lands he became hable to discharge
both mortgages, and that having acquired the fisst mortgage and
obtained an assigoment of it, he cannot raise it as a shield
sgninst the second niortgnge.

The answer states that the first mortgage was made to Stan-
ton, as a trustee, to secure divers judgments which it mentioned ;
that one of these judgments was obinined by thc defendant,
Thompson, but in trust for one Powe!l; that he obtained an as-
signment of another of such jrdgments likewise in trust for
Powell; that he held these judgments in this way at the time
that he purchared the Jands from the Sheriff; that atter such pur-
chase be ucquired the beneficial interest in all the judgments se-
cured by the first mortgage, including the judgments which he

| defendant bad acted foolishly and had wholly misapprehended his
| rights, but could uot ignore the fact that the purchase under the
| power of gale centained in the first mortyage Lad then in fact
"extinguished the second und third mortgages and couferred on
"'the defendant a title paramount to both.
The facts being stated and proved, the Court must rccognise
- their legal effect, however much it may be misapprehended by
the defendant himself. If the proof of the material facts is defec-
tive, 1 think the defendant ought te be at liberty to supply what
i3 requisite on proper terms as to costs.
' ‘This le~ds me to the consideration of the question which has
becn raised and avgued with much ability on both sides, nameiy,
| whether, after the passing of the ¢th Vie, chap. 34, and beforo
' the passing of the 24th Vic, chap. 41, the Sheriff’s deed conveyed
: the estate that the debtor had at the time of the registration of
. the judgment under which the sale was effected, or the estate that
"the debtor had at the time of delivering to the Sheriff for execu-
tton the writ under which the sale was performed.

Four cases were cited on this point—Doe d. Dougall v. Fanning,
8U. L. Q B 166; Doe d. Dempsey . Boulion, 9 U. C. Q. B. 532;
t Thirkell v, Paterson, 18 U. C. Q. B. 75; Wales v. Bullock, 10 U,
C. C. . 155.

In the case of Doe d. Dougall v, Fanning and Doe d. D-mpsey
~. Boulton, the precise point arose and was decided. In both
these cases judgments were registered, the deeds were executed
to purchasers by the debtor, thea the writ was delivered to the

i Sheriff and he proceeded to a sale under the judgments, and in

heald in trust for Powell; that he then obtained an assignment of ~ both c¢ases it was decided by the Court of Queen’s Bench that the
the mortgage from Stanton; that Benner, one of the judgment | Sheriff’s deed prevaited over the deeds to the purchasers. on the
creditors, whose judgment the first mortgage was intended to se- | principle that under the “th Vie, chap. 84, the Sheriff’s deed
cure, repudiated the trust and proceeded on his judgment, and | conveyed all the estate that the debtor had at the time of regis-
haviog issued cxecution against the lands of Shaw, caused the ' tration of the judgments, and that that Act applied to the writ of
lands in guestion to be offered for sale, when they were purchased iﬁ. Ja. against lands introduced by the Ith Gee. 1L, and then in
by the defendant. uge, and did not reintroduce the writ of elegit which the 5th Geo.

It is remarkable that the bill does not state the date of the ro- | IL. is considered to have abolished, whbich question was expressly
gistration of any of the instruments which it mentions, and that I raised and decided in the case of Doc d. Dempsey v. Boulten. In
the answer, while it states the fuct and date of the registration of | the caso of Thurkell v. Paterson this point did not arise at all.
all the judgments, nowhere states the date of registration of the . The only question there was whether o deed was void against a
mortgage to Stanton, and it ends by insisting that this mortgage | prior judgment registered before it, and it was decided that it was

must be deemed to be subsisting, that the defendant, Thompson,
is entitled to the berefit of it, and that he is entitled to a decree
of redemption or foreclosure against the plaintiffs as second mort-
gagees.

It is quite manifest, I think, that the defendant, Thompson, in-
tended to represent bimsell as the purchaser of the equity of
redemption. Had he intended to rely on his title as & purchaser
under 3 judgment registered before the registration of the first
mortgage, he would have been careful to state when the mortgage
was registered, and he would not have insisted upon the prionty
of that mortgage over the plaintiffs, such construction being use-
Jess when both mortgages had become extinct through the pur-
chase of the mortgage while under a prior registered judgment.

At the hearing, however, tho deeds are produced and shew by
the Registrar's endorsement upon them that they were registered.
Some ovidence is also offered of the registration of the judgments,
or at all events of Benner's judgment, and from this evidence it
appears that this judgment was registered before either of the
mortgages.

I do not know now whether it appears otherwise than by the
answer that any writ had heen delivered to the Sheriff for exceu-
tion on Benner's judgment, or that the sale in question was ef-
fected under such a writ. Supposing it to appear that the sale was
effected under a writ upon a judgment registered before the re-
gistration of the mortgages, and supposing that fact to be mate-
rinl and to confer a paramount title, I think the Court cannact
ignore it mercly because the defendant has misapprebended his
rights and has supposed bimself to stand in a lower position than
he really occupies. Suppose, for instance, the answer of a de-
fendant to state & first mortgage with power of sale—then a
second mortgage, then a third mortgage, and that the first mort-
gagee had exercised his power of sale and the defendant had pur-
chased the cstate under it and had afterwards scquired vhe gecond
mortgage, and to insist that this mortgage was subsisting and

not, because the eighth clause of the 13th & 14th Vie, chap.
G3, related only to subsequent judgments; the question whether
the Shenff’s deed related to the date of registration or of the
delivery of the writ did not arise, because hoth the registration
i and delivery of the writ were subrequent to the deed. Mr. Jus-
tice Barns, however, expressed his view generally of the opera-
tion of the several clauses of the Act relating to this point. 1His
opinion was that the registration of the judgmnent created only an
equitable charge, and that the Sheriff ’s deed did not relate to the
registration so as to avoid mesne conveyances, but only to the de-
hivery of the writ, although the purchaser would hold subject to
I the equitable charge. The case of Wales v. Bullock was consi-
| dered to resemble the case of Thirkell v, Paterson, although it dif-
| fered from it in the material circumstance of the registration of
| the judgment weing prior to the deed, and upon the question of
the relation of the Sheriff’s deed the Court fullows the opinion
expressed by Mr. Justice Burns in the case of Thirkell v. Pater-
son. The point decided in Thirkell v. Paterson did not arise in
Wales v. Bullock, but the question which it really presented had
been expressly decided in the case of Doe d. Dougall v. Fanneng,
and Doe d. Dempsey v. Doulton, which were not cited, while the
opinion of Mr. Justice Burns, which however much it might be
entitled to weigit, was in this respect extra-judicial, was followed
as the rale,

Under these circumstances I should consider it my duty to fol-
low the decision in the cases of Doe d. Dougall v. Fanning and
Doe d. Dempsey v. Boulton, even if my opinion did not agree with
it, which, however, it does to the fullest extent. The 13th section
of the 9th Vic., chap. 24, is combined in the Con. Stat. with the
socond section of 13 & 14 Vic, chap. 63. This juxta-position
leads some countenance to the construction that registration
creates a mere charge in equity. DBut che 13th gcction of the 9th
Vic, chap. 84, created uo equitable charge when it first became
part of the law of the land. The equitable charge was croated
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for the first e by the second section of the 13th & 14th Vie,, !
chap. 6.3, four or five years afterwards. Between the Yih Vie, |
chap. 84, und the ¥3ih & Vb Vic, chap. 63, the equitably

charge did not exist——what, during this interval, sas the opera-

tivn of tho 13th section of the Oth Vic., cbap. 34?7 Doubuless it
was as decided in the cases of Nue d. Duugall v. Fanming, and |
Doe d Dempsey v. Boulton, to cauge the judgments to attach upou

the luuds from the time of registration 30 as to reader it hable to

cxecution into whutever hands it might afterwards come. No |
ather weaning can be attached to the third clause.  When it was

first enacted it created no equituble charge whatever; it anthor-

ised the Sheritf to offer fur sale the esiate belunging to the debtor |
at the date of registration, and that way its ouly operation.  'The .
Inw continucd in this state until the passing of the 13th & 14t
Yic., chap. 63, which created this equitable charge for the first

time. It did not, however, vary the opeiation ot the Yth Vie, |
chap. 34; the remedy it gave was cumulative, and it hkewivo
subjected to the payment of debts vatious interests which were
ot before linble to execution.  The 13th section of the 9th Vie, |
chap 24, enacted that registered judgments should bind lands in

this Province in the same manner as dockcted judgments bind

lands in Bnpland.  Now the precise effect of a docketed judgment

was to bind the lands into whatscover hands they nught atterwnids
pass so that the Sheriff could deliver execution of them as if the.
intermediate conveynnces and incumbrances did not exist. The
same cfect must hiave resulted from registration of judgments in
this Province. It ia said that no such intention cau be collected
from the provision of the Yth Vic, chap 34. But it appears to
e, with gieat deferenee, that no other intentivn can be atui-
buted to the Legislature than what1 have mentivned, 1t appears
to have been cobsidered that such a construction would be at-
tended with greatinconvenicace.  But what greater inconvenience
exists, in case of a juldgment, thaa in case of a mortgnge with
poscer of sale 2 Such & mortgnge may remain dormunt fur years,
during which the property may pass through twenty hands, aud.
the power of <.i¢ may be extrcized and all the intermediate con-

veynuces 2.ieated, some of which may be Sheriff’s deeds 1t o
judgment be registered it is notice to all the world ; any one pur- .
chasing the estate aflected by it will see it pad oft out of his |
purcbase mouey or require the estate to be released from it, aud
if he neglect these ordinary precautions he must blame s owa
folly. I have no doubt that while the practice of registering
judgments continued, a rcgistered judgment bouud the lands at
law from the time of registration, so that the Sheuff could deli-

ver execution of them into the hands of whomsoever they might !
afterwards puss.

In deciding this I follow the cases Jve d. Daugall v. Fannung,
Doe d Dempsey v. Doulton, buoth, because T thiuk they were
rightly decided, and beeause 1 am satisfied that the Court of |
Cummon Pleas would have fullowed them in the cuse of Wales v. |
Bullock had they been cited.  The opinion of Mr. Justice Burus, |
expressed in the case of Thirkell v. Puaterson, although entitled to
he greatest respeet, being only an exposition of his views on the l
geueral operativn of the Anls, was unaccessury to the decision of |
that case.

bill without costs, in cunsequence of the uncertain state of the
authonties, and without prcjudice to any other suit which the
plamiitfs may be advived to wstitute.

1 do not think that the detendant, at the time that he pur-
chased trom the Sheniff, wns a mortgagee 20 as to bo within the
protection of the clause of the Act. This provision is a very
singular one and not to he extended beyond the Jetter, It scems
to contemplate o purchase by a mortgagee from himself, and
that although he muay purchase the cquity of redemption at a
Sheriff's sale, aud pay sv much less for the cstate in cunsequence
of the existence of the tnortgages, and must be deemed therefore
ng undertaking to discharge them both, he mny hold the second
wortgage at arm's length. 1 certanly would not extend this
power to a person who was not a mortgagee at the time, but be-
came so afterwards, and tis was the caze, 1 think, with the
defendant, Thompson. The protection must at any rate be con-
fined to all judgments belonging to Puwell, and 6f them he wasa
mere trustee

¥ think the objections to the registration ought not to prevail,
but that Thompson 1s buund by the =ubmismon 1a his answer, and
that the decree should be for redemption.

Decree for redemption.

PPRACTICE COURT.

Reported by Rodt. A, Hakkisos, Kiq., Barristerat.Lav,

IN TOE MATTRR OF THE ARBITRATION BETWREN ANO0S A. WRiaur
ET AL., AND THE CORPOBATION OF THE COUNTY oOF GREY.

Clause of reference— Puwer to revoke— When allowed.

. On an appHeatiun by a party to be allawed to revoke a submission te arbitiation,

the diserution ot the court to which the applcation s 1ade ought to be exur-
cised in the et spariug and cautious manoer.

The court in s case, considering the bslance of convenlences and inconve
niences to the parties, the unsatisfactery lanunage used §a the cuntract between
the pastiexs, the uncertaiuty ax to wbat was fntended by the clause of refrrence,
the ample powers with whith the Courts aud Judges w=s urined for the pus-
poves vt compulsory teferences, allowed the clause of reference to be revoked

March 3, 1862,
On the 13th January, 1860, Messrs. Wright & Co. entered into

a contract with the Corporation of the County of Grey, for the

purpose of gravelling aud unproving certain roads in the couusy.

‘I'be contract recites a by-law of the Corporation, passed oun the

28th January, 1859, authorizing the raising, by way of loan, the

sum of £350,000, to be expended upon the roads mentioned in it.

Messrs. Wnight & Co. tendered to do the work for $200,010, pay-

ablein debentures of the Corporation, which tender the Corporation

accepted. The work was to be done according ta certain plaus
and specifications attached to the coutract ; oue half of the work
to be fimshed iv one year, and the other balf in two years from the
date of the contract; paymeuts were to be made monthly, by
deiiveting debentures of the Courporation, according to the work
deae from time to timo, to be estimated and certified by the Chief

Engiucer of the county.

The contract contains this clause: ¢ And itis also agreed between
the parties hereto, that no c¢xtras shall be allowed for, unless by

Supposing it to appear, therefore, in the present casc, that the | the order of the Chicf Engincer of the parties of the second part,
Sherifi’s sale was uvuder Beuner’s judgment, and that this judg- | or some of his assistants, and the ordering of any extras sball in
ment was registered Lefore eitber of the mortgages, I think the  uo way iuvalidate the covenants coutained herein, but the sad

defendant acquired a title paramount to thym both. It is true,
that he thought he was purchasing the estate subject to both the |
mortgages, and he paid, it is said, ouly twenty shillings for i1,
but he iotended duubtless to purchase whatever be could get,
which he thought, huwever, was only so much. The Sheniif could |
cell neither more nor less than the cstate that Shaw had at the
time of the registration of Benner’s julguent, and Tbewpson
could purchase nothing more nor less.  Tue sale is notimpeached
and must operate according to its legal effect so long as it is suf-
fered to stand. Whether it can be mnintained is auother ques-
tion, which it would be premature and out of the place ot
present to discuse

‘The learned counsel for the plaintiffs asked leave, if my judg-,
ment shoulid be against him, to amend the bill for the purpose of
iippuguing the sale. DBut such a bill wonld be substantially a
new bill, and I think the proper course is to disiiss the present

extras shall be deemed to be included in said covenants; and should
the parties of the second part sce fit to make any alteration in or
addition to the said works, including the extra works, they may do
s0, upon giviug to the parties of the first part written jostructions
for the purpose, signed by their Chief Engineer; but it is under-
stood, that should the work belessened in some place or particular,
that tho partis of the first part shall be allowed, under the said
Eugiueer’s directions, to do work elsewhere, or 1n sonie other par-
ticular, so that including extras, the amount of the work to be
doue shall amount to the said sum of $200.010; and it is under-
stuod, that the estimates for extra work shall be returned monthly ”

Tho contrace contains this further clause: ¢ And nlso, that the
parties of the scoond part shall nay to the parties of the first part,
for the extia works that may be ordered, accurding to the schedule
of prices hereunto wanexed; and that the parties of the first part
shall allow to tbe parties of tho second part for any deductions
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that way be made 1 the work, by order of the said Chuef Engincer,|  More correspondence took place between the parties, which it
of the parties of the second purt, or otherwise, acemding to the i% nul necessary ¢o atlude ta.

schedale of prices hereto nonexed ; but the parties of the first pnrt| On the 12¢h December, 1861, a Judge's fiat was obtained, that
shall not bo entitled 1o receive any payment for extras until the | the subnussion stated in the paragraph abuve quoted from tho
works in respect of which they shall be made shall have been cer- contruct, begramng with the words—it any ditference,” &c.,
titied by sund Engineer, and the amount of extras in excess of ' should be maide n Rule of the tour: of Queen’s Bench, and the
deductions oniy sbeil by allowed; and it is understood, that the same was aceordingly made a rule of court on the same dsy.
Eugineer sball estimate for extras aud deductions, and certify the,  On 18th December the arbitrator, pursuaut to uppointment,
samo mouthly, as previously provided, for his estimating end cer- | attended at the Rouwsin House 1n tho city ot Toronto. Mr Qsler,
ufying tor tho work under the contract. |n burrister, appeared for the County of Grey and Mr Robhert A,

The contract further contming this provision: * And to prevent, Harrison appeared as councel for the coutractors. Nothing was
all disputes during the progress of the works, it is hereby agreed , done at this miceting.  The arbutrator, at the request of Mr. O3-
that the Chief Logineer of the parties of the second part xhall, in ler. adjourned ull &1st December.
all cascs, determine the amount or quantity of the several kinds|  On 31ist December tho arburator agan attended the Rossin
of work which are to be pmd for under this contract, and the, House according to appointment  Messes. M Cameron and
amount of compensation to be paid therefor. But if any differences, Harmson appeared 83 counsel for the contractors, and Mr. Osler
shall arise between the parties of the first and second parts, during - agauin appeared for the County.  The Waeden of the County was
the progress of the works, or after the completion of the contract, slso present. A great number of witnesses were in attendanco
then after the said completion, the same shall be referred to the on the part of the contractors. Mr. llwreison opened the cuse
award of Walter Shuuley, whose award shall be final.”? " for the contrnctory, und was about to cull tus witnesses when Mr.

The contract tben concludes with this provision: “Andat is. Osler begged for delay in ordcx: that pnrhm'llurs of the claim ad-
bereby agreed, thut all extra work ordered tv be done by the Engi- i vanced by the contractors might be _furn.n«hed. and thereupon
neer, or s assistant, in excess of the work hereinbefure referped | €REINCETS f“f both parties meet if possib in order to narrow the
to. shall be paid Ly the pa:ties of tho second part to the parties i ground of dispute.  The coutractors objected to the adjournment
of the first part, notwithstunding anything to the contrary contained | and “‘E‘f"} that they had many witaesses iu attendoace at grent ex-
in this agreemcut.” | pense.  The Warden offercd to pay the expenses of thcse.m.messes.

It appeared that in 1860 some of the members of the Corpora.  Allention was then directed to the fact t‘ha( the submission was
tion had heard that the contractors were making the cxpeuse of - Silentas tothe costs of the reference. The contractors desired
the work much greater than the sum appropriated, and the com- . to have the costs abide the event, but the Warden aod Mr. Q-ler
mittee of the County Council, sppointed for the purpose, instructed | desired to have them in the diseretion of the arbitrator. The
the Eagiucer thnt he was to guard against the tutal cust of the . cuntractors atlength yielded, nnd the foltowing Agreement was
work exceeding tho $200,010 debentures. , iudorsed on the Rule making the submission a Rule of Court:-~

1a the momh of Jaunuary, 1861, the County Logineer notified! ¢ It is agreed between the parties in the within Rule that the
the contractors that the intention of the Corpocatiun was to stap  costs of the reference arbitrativn and sward shall be in the dis-
the worhs when the cost of the work reached the suwn of $200 010 | cretion of tho arbitrator, aul that tlus agreement be cmbodied as

On the Ist February, 1861, the County Council passed a by-lnw | part of the subimssion.
that their Warden be authorized to notify the contractors that !he! ¢ Toronto, 318t December, 16061,

Couuty Council intended that the whole work sbould not, including ! (Signed) ** Roprrr . Harnisoy,
extras, exceed the contract price, $200,010, and that when that’ (for contractors.)
amount of work should be done, the Council would consider the (Signed) “ F. OsLErR,

contract at an cnd. (for county).”

This by-law wis communicated to the contractors, on the 25th ] When this ngreement was signed, all costs being in tho discre-
March, 1861, and a long correspoudence taok place between !hcllion of the arbitrator, the expenses of witnesses :n attendunce
countractors and the Warden of the C.unty, on the subject of lbci were not exacted.
constructiva of the contract, aed about the amount of work done | On lst January, 1862, the arbitrator ordered the contractors to
up to that ume. The contractors claimed they bad done work | furnish a statement of their clmm to the County, aund adjouinad
exceeding the $200,010, and the County Engiveer snys that the  the reference till 220d of same month.
work done up to the Sth Apnl, 1861, wus S177,000, or there-| On 22nd January the artutrator attended the third time, and s
abouts. great many witnesses were in attendance on the part of the con-

Tie County Engineer swore that he continued on making wounthly | tractors.  Mr. Stephen Riclhards and Mr. Johu Crenser, junior,
estimates of work dove up 10 September, 1861, and that upon the | appeared as connsel fur tire County, and Messrs M C. Cameron
17th of that manth, the work done by the contractors reached the | and R, A. Hacrison again appeared as counsel for the contractors
contract price $200,010. Up to this period, the contractors bad  The Warden was alse present.  Mr. Richards repudiated the
not rendered any account demanding any particelar sum for excess, | 7 1thority of the Warden and Mr. Osier as to what bad been done
but merely stated they bad done werk largely in excess of the | vy them at the previous meeting. e raised o number of objec-
contract. tions against the arbitrator prucecdicg, contending among other

Oa the 18th Sentember, the contractors notified the Warden that | things that the contract contained no actaal reference but only an
they considered, nnder the former notice they had received, that | agrecmeat to reler, aud that there were no matters in difference
they were to discsutinue the completion of the cobtract, snd they | between the parties. Notwithstanding the arbitrator proceeded
desired to be jnformed what course tie Council intended to pursuc. | with the examination of a witness whase examination lasted seve-

On the 27th Scptember, the committee met, and acommunica-| ral days. Mr. Richards and Mr. Creaser were present all the
tion was made to the contractors. asking thew to furni<h an account | time under protest, but cross-examined the witness at great
of their demaunds, if they considered that work bad been done to | length.
the amount of the contract, and to state what furtber sum would Oa 28th January the County Council met and passed resolutions
he required to finish the contract after the expenditure of the! repudiating what bad been done by the Warden and Mr. O~ler,
$200.010. In reply, the contractors state, that they cunnot give, and authorizing the Warden to resist the claim of the contractors,
an account of what work they had dove, as it would take two' The contractors, in their written demand furnisbed on 4th
months to make a fiual messurement, lJ'tmum'y. rarsuant to the order of the arbitrator, claimed from

On the 9th October, the contractors gave the Council an approxi- | the Corporation that they were entitled to the sum of Si09,
mate estimate of what would be required, in order to finish the, 064 Glc, crediting tae Corporation with $70,084 Tic., as received
work contracted for, making it $20,620. On the same day, the in debentures on account of the contractand debentures received,
County €. uncil resvived to abude by tne notice which bad been as on account of exira work $125,925 29¢. Some other credits
given to the contractors on the 25th March previous, and that' were ziven, and they claimed a balance over and above everything,
resolution was communicated to the contractors. [ a8 due from the Corporation, $191,556, 6lc.

{
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Among other claims there were the feliowing: — . DBunrys, J.—1 donot think thero is shewn any acquicsceuce on the
1. Anitem of $600 for travelling expenses, incurred in going to Part of the Corporation. since the submission has been made a rule

Quebec to have defect in debentures remaved by Act of Parliament.  of court, which prectudes them from asking the interference of this
2. Eleven per cent discount on $125,925 290. debentures, sold to | €ourt to relicve them from tho reference, if there bo sufficient

pay for nccount of extra work done, which was to have been paid . reason for go doing in other respects.  The Corporation has been

[Arnir,
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n cash, amount $13,851 88¢. 3. One year’s interest taken from

$200,000 of debentures due Ist January, 1860, contrary to con- |

tract, amount $6000. 4. Various sums of interest claimed upon
the coupons detached from the debentures.
ceat damages for loss of interest, for loss and damage of the work
being hindered, loss in providing funds to carry on the work,

and various other matters, amounting to $31,481 32c¢.

S. Richards,Q.C., obtained a rule, callingupon Amos Wright and
others, to shew causce why the Corporation of the County of Grey
should not have permission to revoke tho reference or submission
contained in the agreement or articles of ngreement, dated the
13th January, 1860, mado between the said Wright and others, of
the first part, and the Corporation of said County, of the second
part, and which submission was ordered by a Judge in Chambers
to bo made a Rule of the Court of Queen’s Bench; and why the
Corporation should not have leave to revoke the power and autho-
rity of Walter Shanly, as arbitrator, under said reference, sub-
mission and rule of court, en the ground that there are scveral
important legal questior arising and existing between tho parties,
which should be decided by one of the superior courts of common

law, or upon the ground that the alleged submission does not ;

amount to a reference, but at most, is only an sgreement to refer,
and that no differences had arisen within the meaning of the alleged
reference to be referred to Mr. Shanly. Other grounds were men-
tioned in the rule not necessary to be mentioned here.

M. C. Cameron and R. A. Ilarrison showed cause. The ap-
plication is one to the discretion of the Court, and that dis-
cretion should in every case where invoked be used in the most
sparing and cautious wanner. (Scott v. Van Sendau, Q. B. 192.)
A very strong case must be made out to warrant the exercisoe of
such a discretion—nothing short of wmisconduct on the part of
the arbitrator. (Fuaucett v. Fustern Counties R. Co , 2 Ex. 314;
James v, Attwood, 7 Scott, 841: In Re Woodcraft, 9 Dowl. P.
C., 538; Papev Duncannun, 9 3im. 177; Wilson v. Morrell, 15
C. B, 720.) The mere apprchension that questions of law will
arise with which the arbitrator, a layman, may not be competent
to decide according to strict Iaw is not of itself a sufficient
ground for the application., (Fuller v. Fenuwack, 3 C. B, 705.)
No case hag gone that length. That is n matter for considera-
tion at the time of making the reference, and the reference here
13 an integral part of the coutract. Now that the work is done

6. Twenty-five per:

"hurricd on by the steps wuken by the other side; of coursa such
steps were open to them, and no fault is to bo found with their
, setting the law in motion, with as much celerity as possible; but
then, when wo seo that on tho other hand the Corporation were
acting in some measure in the dark, for no demand was furnished
to them until the arbitrator directed that it should be done. [
; must not hold them to be assending to the acts of the other side,

We must go back to the contract to define the position of tho
parties, and collect from that whether the discretion now ashed
lin this application should be granted. 1 fully agree in the force
of what is said by Lord Deaman, in Seott v. Van Sandau, 1 Q. B.,
102, ¢ ihat tho discretion of the court to which this appeal is
made, ought to be exercised in the most sparing and cautious
manner, lest au agreement to refer, from which all might reason-
ably hope for a speedy end of strife, should only open the flood-
gates for multiplied expenses and interminable delays ™ inall
probability, in any action to bo brought upon the contract in
question. a reference will most likely be ordered, but then that
would take place under a'l the safeguards as to legal questions
which tho court would cast around the parties. And if the case
is to go to a reference, there can be no doubt that the gentleman
named in this contract is most competent to decide such matters,
and the court, upon whom the responsibility would rest of refer-
ring it, could not do botter than refer the matter to Mr. Shanly.
The Corporation do not object to a reference to him of any matters
connected with the work dooe or the manuner of doing it, or of any
damages which the contractors may legally claim; but what 18
objected to is, that a refercuco of everything to him of all ques-
tions, legal or equitable, should be indiscriminately made, as it
stands as now referred.

When I carcfully read tho whole contract, I am rather inclined
to adopt Mr. Richards’ argument, that it amounts to an agreement
to refer, in the cvent of certain things occurring, rather than an
actual reference. The parties have sclected the few words embo-
| died in tho rule, and have considered those the submission, and
| o they asked for an ex parte rule of court making it a reference.

We see, however, what precedes that sentence is, that to prevent
| all disputes during tho progiess of the works, it was agreed that
the Chief Enginecer of the County should, 1o all cases, determine
the amount or quantity of the several kinds of work, and the
amount of compensation to be paid therefor. Then what follows
| looks very like this: if there should, during the progress of the

the parties who are beneuted by that work should not be al- | work, be a dispute about what the Engiueer should determine,
lowed to alter the contract to the prejudice of the other par- cither during the progress of the work, or after the completion
ties. It is contended, however, that there is .y actual reference  thereof, of any of those matters of which he is made the judge,
Lut only an agreement to refer.  The language imports a present | then that suck matters should be referred to Mr. Shanly to deter-
reference of future differences, if any, that may arise. It i8S &, mine, and his decision should be final. If the reference to Mr.
prospective reference and one which is usualin bu‘;ldmg and other ' Shanly is to be construed in this limited sense, then itis clear that
contracts. (Lwingston v. Rall, 6 El. & 1., 132; Russ, 2 Ed, | matters bad not progressed the length which were necessary in
726.) Assuch it has been made a Rule of Court. If not & re- order to invoke lus authority to determine them. It is not neces-
ference, application chould be mado to set aside the Rule of | gary for me to construe the ngreement between the parties, and if
Court, not to revoke the reference which is now a Rule of Court. | { gid, then the contractors would undoubtedly be much dissatisfied
Besides here the County by their acts have treated the clause as | with that view.

an actual reference.  Their counsel appeared on two occasions at | The contractors, on the other hand, kavo given the widest inter-
least and subuitted to the arbitration. He adopted the Rule of | pretation possible to the last sentence, and have treated the agree-
Court and was a party to its amendment in regard to cosls. ment to refer to Mr. Shanly, as including every possible thing
The County cannot now be allowed to eay he acted without | which might arise upon the contract, legal as well as equitable,
authority. ~If he excceded Lis authority and they in consequence ; The question therefore is, whether that is right and that it wes
are damnified, he is responsible. (Flaviell v. Eastern Counties R | s0 intended to be; for if so, then undoubtedly the court would
Co., 2 Ex., 844; Chambers v. Mason, 5 C. B. N. 8, 53) Tocarry it out, and would act wicely in so doirg. = I connotbring my
allow the reference to be revoked afier what has taken place , mind to that conclusion, however; I still see in the way the previ-
would be to erable the Connty to commit & fraud on the con- | gy agreement, that the Chief Engineer wa s the person who should
tractors. If the arbitrator exceed his authority the remedy gotermine the amount and quantity of the several kinds of work,
will be an application to set aside bis award. The Court s 4nq the amount of compensation to be paid therefor. Theparties
nc right to anticipate in such a matter o the prejudice of either _surely never intended to forego that agreement, but yet the con-

party.

8. Richkards, Q. C., supported the Rule, and adverting to the
facts of the casc at great length citing Scott v. The Corporation
of Peterborough, 18 U. C. Q. B., 46).

trectors have not in any way embodied that in their reference to
,’.\Ir. Shanly.

i Tho construction put on the agreement to refer to Mr. Shanly
| by the contractors is inconsistent with the previous agreemeat
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that the amount avd quantity of the work and the compensa-
tion should bhe determined by the County Engumeer, unless the
contractors concede that Mr, Shanly should bo goverved in re-
spect of that natter ns o court and jury should in the fitst in-
stance. But if they concede that point in so fur ag affects the
question of mmouat and quantity of the work, there sti'! remains
tho other question in dispute between the parties. On the one
baud the contractors contend thet they were bound to finish and
completo the roads named in the coatract by a certain time, and
that they have a right to do this no matter at wheat cost nor how

far the expense may exceed the contract price, and a large sum !

i3 claimed by way of dnmnges for stoppage of the work because
the Corporation does not assent to this proposition. On the other
haud the Corporation contend that the contractors knew that only
a certain rum had been appropriated by the rate payers of the
county—that tho contractors hnd entered 1to a contract to do the
work for that amount, and that the same should not be exceeded
by extras or othermse, and that whenever the expenditure ex-
ceeded that amount there was no authority to go berond it with-
out a new agreement with the contractors and a reference to the
rate payers of the county to sanction o further expenditure of
mouey upon the roads.

The question is whether such a matter as that comes fairly
within the meaning of the contract. Supposing I adopt the con-
struction put upon it by the contractors, that is, that the words
“if any differences rbali arisec between the parties of the tirst
and second parts during the progress of the works,” open up ali
and every question which mght poysibly arise between the parties
as the subject of reference to Mr. Shanly, the work bhas not
been completed, consequently therc is no question of that kind
arising after the completion of the contract. No doubt all par-
ties at the time of entering into the contract contemplated the
finisbing of tho work by the contractors, or if they failed to do
it, then by tho Corporation themselves doing it and charging the
cxpense to the contractors, for that is provided fur hy the con-
tract. Nothing whatever is said about what shall be done in the
event of the Corporation stopping the work or preventing tho con-
tractors from finishing it.

1 am not called upen in this application to determine the ques-
tion definitely between the parties, and I should be sorry it would
be understood I have said anythiog having thet tendency. All X
am asked to do is to place the parties in such & position that the
various questions may be argued and disposed of by the court.
In answer to that it is said tbat the Corporation will not be pre-
cluded from bringing up the questions tney desire to do on an
application to set aside the award for excess of jurisdiction on
the part of che arbiteator. It is very true that some of the points
desired to be reiced and as suggested by myself might be so raised
and tested. Lu: then, sgain, if the arbitrator proceeded and
the Corporation made the best defence they could, they might be
met with the objection of acquiescence on their part to the pro-
ceediags. And if they protested and did not appear, and relied
upon the objections to the award, they might be met with the
observation, why was not aa application made of the nature of
the one I am now disposiag of.

When I consider the balance of conveniences and inconve-
niences to both parties, the unsatisfactory lsnguage usged ju the
contract, for it is not a well-drawa contract by any means, as to
what the parties intended should be referred to Mr Shanly, and
what his powers should be under such a very meagre expression
as this, 4/ any differences shall arise, aud further, when I con-
sider the ample powers the Courts and Judg:s are now armed with
for compulsorily referring matters, [ thiok I shall do justice to
both sides by freeing them from this present referenco to Mr.
Shanly. 1f the present reference were procecded with I foresce
s long course of litigation, at great cxpense to the parties.
Should an award be made and afterwards set aside, then all that
had becn done would be futilo and the parties be just where
they were.

I would suggest that both sides should agrec upon o case to
be submitted to the Court for its opinion upon any leg.l ques-
tion, with power to the Court to remit all questions of compensa-
tion to Mr. Shanly.

Tu the meantime, however, I must grant the Corperation per-
mission to revoke the submission to Mr Shanly, and so much
of the rule ay asks for that will be nbsolute.

Al that remains is, upon what terms tha' should be granted.
It does not nppear to me that tho Carporation should pay the
costs of making the submission a rulo of Court, for that was
done er parte, nor of expenses incurred by or before the ar-
biteator, far if a rule or summons hal been asked for, call-
ing upon the Corporation to shew cause why the submission,
ag tue contractors construe it, should not be mado a rule of
Court, I am counvinced that no Court or Judge would have made
such n doubtful agreement as that contsined in the contract,
with tho materials now before me, a rule of Court, and therefor
whatever expenses have been incurred by or before the arbitra-
tor the parties causing it must take the risk of. Then, with
regard to the expenso of this application. 1 have before e n
contract contaiving a clause about referring matiers to arbitra-
tion of & doubtful character as to whut powers the arbitrator
should have under it. Ia order to get rid of it the Corporation
have to como to the Court to ask the Court to interfere and en-
able them to do 80. Tho othor side oppose the application, and I
suppose they aro entitled to the costs of the opposition.

The rule which haa been obtained will therefore be made nbso-
lute so far as permitting the Corporation torevoke the submission
to .\lx-.l Shanly upon payment by tho Corporation of tho costs of
the rule.

Per ~ur Rule absolute.

COMMON LAW CIUAMBERS.

Reported by Ropt. A, Harrison, Esg, Barnsterat-Law.

SamueL Crark, Judgment Creditor, v. ANDREW M. L uARK, Judg-
ment Debtor; Joux D, Hax and Joux SteveNson, Garnishees.
Cuasol. Stat., 1. C, cap 22 sec. 238, e seg —Order lo atlach delt—Payment by
garnushee e fore order o pay iow fur a discharge—Selting ande altaching order.

A garnisheo & not discharged by payment of the money to the Judgument cceditor
mervly upul the attazhing order without an order to pay.

But i the garnishes, upon being served with the summouns to pay, forthwith pay
the nmoavy Into court, bie i3 free from further responsibility.

Whero it was made to appear thet the debt sought tv be attached was bona fide
assigned before the issus of tho garnishes order, tho order was, on the joint sp-
plication of the judgment deblor 2nd his assignee, sot aside.

(Chambers, 11th January, 1862.)

A summons was obtained on the application of the judgment
debtor and one Sh »ley, calling ou the judgment creditor and the
garaishees to shew causs why an attaching arder of the 18th
Ootober, 1861, should not ba sot aside, on the ground that the
debt sought to be attached had been agsigoed by the judgment
debtor to Sibley before the issue of thot order; and why all pro-
ceedings subsequent to the said order should not be set aside on
the same grouad, and on the ground that no noticoe of the attach-
ing order was given to the judgment debtor; aud why the judg-
ment creditor should not pay the coets of the application.

A sumnmons had been issued calling on the judgment debtor and
the garmshees to attend and shew cause why the garaishees should
not pay the debt due by them to the judgment debtor to the judg-
ment creditor.  This summons was not shown to have been served
on the judgment debtor. It was issued on 1lth November, 1861,
returnable on 16th Novewber, 1861; and apparently no order
was ever made upon it.  No eatry of any furtber proceeding could
be fouund.

The original writ of summons was issued in this cause in July,
186y, nud served on 20th September of sasme year. On 12th
November, 1860, the pleintiff recovered judgment for £239 9s.
7d., and 8 writ of fi. fu. issued sgainst the defendants’ goods,
which was returned nulia bona.

By the affidavits of the judgment debtor, Andrew M. Clark, and
T. Shibley, it appeared that a bill in Chancery was filed about ten
years ago by A. M. Clark against the garnishees, to which they
put i no answer; and the court ordered that the deputy master
at Kingston should take an account of what was due from the
garnishees to A DI Clark; that the deputy master reported, and
the garnishees appeuled, and the appeal was dismissed with costs;
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that A. M. Clark was largely indebted to Shibley (3818), and
Shibley demnaded security, whereapou A. M. Clark, oa 26th Sep-
tember, 1860, exccuted an assigameat of the money due, as
reported by the deputy master in Coancery, from tho garnishees
to the judgment debtor.

Both A. M. Clark and Shibley swore that tho assignment was
made in good faith, and for the purpose of securing the debt so
justly due to him.

A. M. Clark sworo that he had no notice of the application for
¢ a garnishee order in this matter.”*

In reply it was sworn that the clerk for the solicitor in the
Chancery suit obtained a copy of the attaching order on the day
it was granted, snd expressed his apprebension lest, in conse-
quence of that order, the solicitor should lose his costs.

The garnishees made affidavits shewing that on 28th September,
1861, a decree in Chinncery was made by which they were declared
to be indebted to A. M. Clark in £239 14s. 2d., to be paid to him
on 1st November, 1861; that they were served with the attaching
order, and about 13th November last with the summons to pay
over; that before the 14th November last they had no notice or
knowledge of the assignmnent to Skibley; and Stevenson swore
that baving no cause to shew against this sammons, he, after
consulting his legal advisers, on 14th November, 1861, paid to the
Jjudgment creditor £254 5s., in full satisfaction of the judgment
agaiust A. M. Clark, and that he made this payment fearing that
if he did not an execution would b2 issued agaiust him.

Draveg, C. J.—The attaching order under the 288th section of
Con. Stat. U. C., eap. 22, does not, according 10 flolmes v. Tutton
(5 EL. & B. 65), do more than render the judgment creditor a
creditor having a security for his debt, and does not give the judg-
ment creditor any lien.

This case, however, arose between the judgment creditor and
the assignees of the judgment debter, who had become bankrupt
after the grantiog of the order.

Ia Zurner v. Jones (1 1. & N. 878) there is a strong intimation
that the garnishee is not discharged by payment of the money to
tho judgment creditor, merely upon the attaching order, without
an order w pay.}

The statute &scc. 297 of our act) cnacts that payment by, or
execution levied upon, the garnishee under any proceeding as afore-
said shall be a valid discharge to them as against the judgment
debtor to the amount paid or levied, although the proceeding
should be afterwards set aside or the judgment be reversed. But
the words * under any proceeding as aforesaid’’ obviously refer to
the preceding enactinent (scc. 290), if the garnishee does not
forthwith pay into court the amount due from him to the judgment
debtor, or an amount cqual to the judgment debt, and does not
dispute the debt due or claimed to be due from him ¢o the judg-
ment debtor; or if he does not appear upor summons, then the
judge may order execution to issue.

The very first part of this section points out to the garnishee
his proper course—namely, to pay the money into court, which
being done, he is free from further responsibility : but these words
in no way point to a payment to the judgment creaitor without
fartber order.

In Cooper v. Brayan (3 H. & N. 972) tbe garnishee, after a
a summons had been issued on him to shew cause why he should
not pay (but which was erroncously intitied, and no order conse-
quently made thercon) paid the debt to the official assignee of the
judgment creditor, who had become insolvent, and the payment
was protected.

The case of Iirsch v. Coates (18 C. B. 757) sufficiently estab-
lishes that an attaching order has no cffect or operation upon
debts of which tha judgment debtor has divested himself by
assignment.

Upon these facts, and upon these authorities, I should have no
hesitation in deciding that the garnishee was wrong in paying the
money to the judgment creditor without an order; and that upon
proof of an assignment of the debt (dona fide of course) no ~uck
order would be made.

¢ Moazning probably the atlaching order.
} Sco also McGannes v. The Coporation of Yorkville, 21 U. C. Q. B. 163.—FEps. 1.3,

The ouly remainiug question is, whether I should thereupon
grant an order sctting aside the attaching order of 18th Qctober,
1861.

On the best consideration I can give the matter, T have deter-
mived to grant such order. It never could bave been meant by
the Legislature that a judgment creditor should, by attaching a
debt which is an ez parte proceeding, tie the hands of otbers who
assert a right to that same debt, indefinitely, until ho pleases by
asking for an order to pay it to himself, afford an opportunity of
teying who hias the better title to it.  And yet such might be the
cousequcuces, as service of tho attacking order binds the debt in
the garnishee’s hands. I think the cace of Wiatle v. Williams (3
H. & N. 288) affords 2 solution of the difficulty. The indgment
creditor must, as Chief Barou Pollock says, * go on or retire, and
pay tho costs.” IHere heissues a summons, and as he hasg got the
money, he has allowed it to lapse not serving it on the julgment
debtor, and though serving it on the garuishee, not proceeding
with it. o offers no statement on affidavit contrsdicting the
assignment or impeachiog its validity. He rather leaves to the
garnishee the task of supporting the payment made by them; and
unless the judgment debtor and his assignee take this course they
will have to take procecdings in equity, and L suppose would be
met by the answer that the debt is attached in law if they applied
to enforce the decree.

I think, therefore, I should make the order.
Order accordingly.

WiLLianson v. WiILL1aMsON.
Dleas—icrongly intiled—not nullities.

One of tho Christlan names of one of tho parties to a cause wae omitted in the
sty le of cause placed at the head of pleas filed 1o tho csuse, sud plaint:f signed
Judgment treatiog the pleas s a pullity. The judgment waa set aside.

(March 11, 1862.)

On 14th December, 1861, Jane Eliza Williamson demanded
dower of James Williamson, the tenant of o part »f lot 12in
block 40, in Sir Allan Napier Macnal’s survey in tne city of
Hamilton.

On 23rd January, 1862, a declaration with notice to plead was
served according to Con. Stat. U. C., cap. 28. In the declara-
tion and demand of plea, demandaut was described as Jane Fiizs
Williamson.

Oa 8th February, 1862, pleas were filed and served by John
Barr, attornecy for tenaut. Theso pleas were intitled *¢ Jane
(omtting Eliza) Willismson, demandant, and James Williamson,
teoant.” They wero three in number, 1 ne unques accouple ; 2—
ne ungues saste; and 3—no demand of dower ooe month before
action.

The attorney for defendant treated these pleas as a nullity,
signed judgment in default of a plea, and served the attorney for
the tenant with notice of assessment.

R. A. Harrison obtained & summons calling upon demandsat to
shew cause why the interlocutory judgment and all subsequent
proccedings should not be set aside with costs upon the ground
that pleas had been filed aed served before the signing of suc
judgment.

J. Dunne shewed cause, contending that tho pleas not being
properly iutitled in the cause were nullities, and that being
pleade:” without leave, defendant was at all cvents entitled to siga
judgment.

R. . Iarrison submitted—That the pleas were not nuliitics
by rcason of the omission simply of one Christian name of deman-
dant in the style of the cause, demandant's attorney knawing full
well what wag intended; aod that the pleas were directed to
separate material traversable allegations contsioed in the deslara-
tion, and did not therefore require leave of a judge before pleadiug
same.

Ricnarps, J., referring to Daie gui tam v. Beer, 7 East 338 ;
Anon 7 D. & R, 511 ; Chit. Arch. 8 Edin., 266, made the sum-
rnons absolute withou. snsts. *

* 8o0 also Averill et al v, Cameron, 30. 8 176 —Ens. L. J.
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COUNTY COURT CASES.

In the County Court of the Uunited Counties of Frontenac, lonnox and Adiding-
ton, before bis lHonor Jivse McKenziE.

DoxyerLy v. FLETCHER.

Certificate for costs—when granted—~discretion,

Where plaintiff fu good faith brings his action 1a a County Court, and bad fair
and reasovable g ounds fur supposang that he would recover a larger atuuat
of dsmsge than be could recover in the Divisiun Court, although tho Jury avard
him damages within tho jurisdiction of the Division Court, the case i3 s praper
onw {or thewserchw of thu Judge's discretson fu grantivy a tertiticate for Connty
Court costs. (Murch 15, 1862)

At the last sittiogs of the Court this case was tried, and a ver-
dict rendered in favor of the plumntiff for $25 dnmnges.

Upon the evidence produced on the part of the plaintiff, he

made out a strong case for larger dumages than he could have
recovered in the Division Court.

The defendant produced evidence to show that the plaintif
conducted bamself in the defendant’s house at Napaaee, which was
& tavern, with much impropriety.

Draper moved for a certificate for County Court costs under
section 328 of C. I, P. A. O'Reilly opposed the granting of the
certificate, the amouut of verdict being within the jurisdiction of
the Division Court.

Mackexszig, Co. J.—.\ccording to the Plaintiff's evidence, if
the jury had given him £25 dumages, instead of %23, they would
have done only right. The defendaut’s witnesses proved facts in
mitigation of damages. But it is clear the jury did not believe all
they said or they would have given a verdict for the defendant on
the second plen. I think the witnesses for the plainti€ vere more
reliable than those for the defendant.

The question for me to decide is whether the cause was a fit
one to be withdrawn from the Division Court and brought in the
County Court.”

1 find, in a very excellent article, written on certificate for full
costs, in the 7th volume of the Upper Cunada Law Journal, page
G
upon English cases, which are not always applicable, suppose that
the amount of the verdict is couclusive, 80 83 to prevent the gving
of a certificate. There cau be no greater mistake. So, to read
our enactment would be to make it absurd and inconsistent. If a
plaintiff in good faith and on probable grounds seeks to recoser an
amount beyond that which the jury award him, he has a right to
the excrcise in his favor of the discretionsry povwer vested in the
judge. The object of the ensctment is not to 1ndlict injustice, but
to punish wilful contravention. Wherever it appears to the satis.
faction of the judge, that the plaintiff did sincerely urge, and upon
rensonable grounds, a claim for debt or dmmnnges greater than
could be recovered in the inferior court, although the jury may
have given the verdict for a sum within the jurisdiction of the
inferior court as to amount, 1t is usnal for the judge to certify.
Where there is po precise computation to be formed on the
evidence, and where the evidence wouid bave warranted a verdict
beyond the mark as well as below, it would be hard indeed, that
thbe plaintiff should be compelled, at therisk of losing his costs, to
relinguish a large portion, of what he may fairly claim, lest tho
Jury, preferring tbe testimooy of one wituess to another, or form-
ing an arbitrary estimate of their own, may bring the verdict
within the lower jurisdiction. The Legislative power never
intended to work such hardship. So to construe the actis to
convert o vemedial measure into one of oppression.”

Although the above obscrvations from o vers useful journal,
cannot carry with them the weight of judicial authonty, still in
my judgment they are to the point, and they certainly cobvey my
owa idea a3 to the manaer in which the discretionary power given
to the judge shou'd bo exercised in reference to the granting of
certificates for full costs.

In the present caso I think the evidenco well warranted the
Jury in giving three times the amonnt of damages which they bave
given. Tho defendant is an ionkeeper. He was under the
mfluence of Jiquor at the timo of the outrage complaincd of. The
outrage was comrpitted in bis own house. Iis own house was a
tavern. Tho plaiotiff wos almost belpless by reason of liquor.

, the following sensible remarks: ** Somec persons, relyg i

The weapon he used wus a murderous one, and the lunguage ho
uttered mamtested a great disregard for consequences.

L think from the eviderce thut the plantiff had brought his
action 1n this court in good fuith, and that he bad fair and rea-
soneble grounds for supposing that he would recover a larger
amount of dumages than he could recover in the Divisicn Court,
although the jury have awarded lim a smaller amount,

‘The statute directs that the judge who presidesat the trial shall
decide the question of certificate of costs in open court itnmedi-
ately after the verdict has been recorded.  From this 1 conclude
that the judge shall decide upon the evidence, and what shall pass
before him at the trial, whether the cause be a fit one to bo with-
drawn from the Division Court cr not.

1 think, from the evidence, and what passed before me at the
trial, that  sm bound to exercise the discretionary power vested
ie the judge in favor of the certificate for County Court costs, a8
the planatf, 1n my opinion, had brought his action in this Court

I m good faith, and had reasonable and probable grounds for claim-

ing 2 larger amount of damages than he could recover in the
Division Court.
Certificate granted.

PATTERSON V. SNOOK.
Certificate for Cotts—Infhicult questions of Few.

11, casex within tho compotencd of the Dinision Court, if one of the judges of the
Superior Courts swonld grant a wnt of certioran: by 1ea~ou of antiapating the
detormnation of a difficult questim of law 10 remove the causo if commenced
fo a Diviron Court, §t 318 pruper for the Judgeof the County Courtto certlfy for
County Court costs. {March 18, 1862)

This was an action on the Common Counts for money paid, lent
and received. Pleas—never indebted, payment, and set-off.
Verdict for the piaintiff, $77 80.

The action was brought for money received by the defendant as
attorney for the plainuff,  The set-off wag composed of, among
other things, two bills of costs. Oune of the bills of costs was for
the conducting of a suit in the Queen's Bench for plainuff’s wife,
before she married the plaintiff.

Sir Henry Smuk moved for a certificate for County Court costs.
Mr. Snook opposed the granting of the certificate, contending tho
suit was a fit one to be brought in the Invision Court.

Mackeazie, Co J.—Thke case of lonnelly <. Fletcher, just
decided, explains the principle upon which a certificate for full
costs should be granted when the action is instituted in this court
in good faith, a plaintiff having reasonable and probable grounds
for claiming a larger amount of damages thao he could recover in
the Division Court.

The case of Huland v. Warren, decided by me two years ago,
awpd reported in the 6th volume of the U. C L. J., at page 116,
decides that the jurisdiction of the Division Court iy restricted to

510 in actions brought to recover purely and simply uncertain,

unliquidated Jamages, depending on matters of 7pinion whether
the cause of action arose out of tort or breach of agreement.

The present case presents another point not noticed in thoso
cases, namely, the right of bringing o suwit, in amount within
the jurisdiction of the Division Court, in the County Court, when,
in all probability, a difficult question of law will arisc at the trial.

By the 61st section of the Division Courts Act, it i3 cnacted:
¢t 1o case the debt or damsages claimed in apy suit brought in a
Division Courtamounts to forty dollass or upwards, aud in case it
appears to sny of the judges of the Supcrior Courts of commun
law that the case isa fit vne to be tricd in the Superior Courts,
and in case any judge thereof grants leave for that purpose, such
suit mayg, by writ of certiorari, be removed from the Division Court
into cither of the Superior Courts, upon such terms as the judge
thinks fit.”

In the case of Nugeni . Chambers, 3 U. C. L. J., 10§, Mr.
Justice Burns ordered the writ to issue on the ground that « diffi-
cult question of law wmight arise at the trial i reference to the
liability of a husband for necessaries furnished to his wife. In
the case of the Cateraqui Cemetery Company v. Burrowes, 8 U. C.
L. J., 47, Mr. Justice McLean ordered the writ to issue because
it was alleged that, in all probability dificult questions of law
would arisc on the trial as to the powers conferred by the act of
incorporation. In the the case of Ridley v. Tullock, 3 U.C L.J_.,
14, Mr. Justico Hagarty ordered the writ on the ground that, in
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all likelibood, questions of law as to the application of tho statute
of limitations would arise on the trial. And in a number of other
cases the judgos of the Superior Courts bad ordered cases to be
removed from the Division Courts to the Supurior Courts on the
ground of a probability of difliculty or grave questions of law
arigsing at tho trial.

The word *¢ fit” ia used in the 61st cection of the Division Courts
Act; also in the 828th seotion of the C. L. . A,

Now it apears to be in accordance with law and common sense,
that the principles laid down by the judges in granting a certiorari
to remove a suit from the Division Court should be applied by the
County Judge, in the granting of certificates of County Court
costs. Yam inclined to think that as a general rule in cases
within the competence of the Division Court in which one of the
Judges of the Superior Courts would grant a writ of certiorari by
renson of anticipating 3 difficult question of law to remove the
cause that the County Court Judge, if such suit were brought
before him in the County Court, shouid grant a certificate.

When a plaintiff anticipates a diflicult question of law in &
cause within the competence of the Division Courtis it not more
consistent with justice and good sense, that he should bring his
suit in the more speedy and cheaper jurisdiction of the County
Court, tharn to leave it to the defendant to remove it to the Superior
Court, whero he will be subject to delay and enormous expenses ? |
By instituting such suits in the County Court, cither of the par-
ties has an appeal to the Superior Courts from the decision of the
Connty Court, which is a more sp :edy and cheaper course tksn
to resort to the writ of certiorari.

In the present case a very difficult question of law has s.isen
28 to the application of certain sections of the Act res, ‘cling
separate rights of property of marvied women to the claiw set up
by the defendant in oue of his bills of costs; and alss upon the
relation of attorney and client, and the duty of an attorney in .
conducting suits. [ think upon this ground alono that I should
grant the certificate for County Court costs. Moreover the plain- l
tiff had to prove a claim over 100 dollars, though it had been
reduced by a contested set-off. Certificate accerdingly. !

In the County Court of tho County of Wentworth, beforo his Honer Jopae Loais. .

Wirriausox v. DuNsE. !
C. L. P. Adl, 5. 112— Action on & nol» end common counls—Streral pleas withou! i

To a declarztion contzining a count un a promissory nota and the cominon counts |
defenndant plesded—1. A plea denying consderation for the making of the note. :
2. Payment. 3. Sotofl.

Held, properly plesded without leave.

On the 9th day of October last declaration was filed in this |
case.

First count on & promissory note. |

Second, common counts.

Defendant filed and served pleas as follows :—

1. James Dunne, the defendant, in person says that he never |
received any consideration from the plaintiff for the promissory |
note io his declaration mentioned, and that tbe eaid promissory ,
note was made by the defendant at the requcst and for the accom-
modation of the plaintiff. i

2. And for a second ples the defendant says that before action
he satisfied aad discharged the plaiotiff’s claim by payment. ;

3. Set-off and claiming o balance recoserable by detendant. |

The plaintiff sigoed judgment as for want of a ples, tbcr(‘by;
treating defendant's pleas as a nullity, the same having beec |
pleaded without leave of the Judge.

Defendant took out and served on plaintiff a summozs to shew |
cause why the judgment so sigoed should not be set gside with |
costs, on the ground that the same had been improperly sigped, '
pleas having been duly filed and served in time by defcndant to
plaintifi 's declaration.

On the return of the summons it was argus? on the part of the |
plaintiff that the plese so pleaded should not have been pleaded |
togetber without leave of the Court or Judge, insswuch as the |
first plea could not be taken as a plea jn denial, but asa special !
plea in confession and avoidance of the pote declared ou, espe-
cially a4 the other pleas pleaded were to the whele declarstion

and not confined to any particalar count in the declaration ; there-
fore judgment was rightly signed.

Defendant, in support of his summons, argued that the mattera
aileged in the first plea, must when taken togethier, be considered
ng o deninl of the note, and if a denial only, the pleas pleaded
together were proper pleas and allowed by and under one statute.

Loaig, Co. J., after taking titne to consider his judgment, decided
that the first plea, when taken and considered as a whole, must
be looked upon as a denial of tho note, and consequently, under
section 112 of Common Law Procedure Act, such a plea was
properly pleaded with tho other pleas of payment and sot-off
without Jeave, and accordingly made an order setting aside the
plaintifi’s judgment and all subsequent proceedings with costs.

GENERAL CORRESPONDENCE.

Tvienship Councils—IRoads and Bridges— Expenditure of Town-
ship Moneys.

To Tue Epitors or Tz Law Jouanar.

GentLEMEN—Wishing to ascertain the legality of appor-
toning the Municipal Funde to various Wards or Divisions,
allowing each councillor to give his order on the Treasurer,
will you please answer the following questions in tho Law
Juurnal for April, 1862:—

Ist. Is it legal to appropriate money to wards or to divisions
i% a township not divided into wards—for instance, to ward
or division No. 1, $400; ward or division No. 2, 3400, &o., &c.,
without defining the manner in which it has to be laid out,
leaving it in the power of the councillor of such ward or divie
sion to spend as he thinks best for the improvement of roads
and bridges in his ward?

20d. Is it legal or proper for the councillor or person super-
intending to receive jobs as duly performed and give his order
on the Treasurer for payment thereof?

4rd. Should not all accounts be submitted to the Council
for their approval, and all orders on the Treasurer sigoed by
the Reeve or Head of the Corporation ?

The practice of appropriating money in such a way is very
commou, {some go even further, honding the money to the
councillor ox its appropriation, he producing receipts therefor
at the end of the year from parties purporting to have done
work to the amount on roads and bridges) appointing one of
the members to lay out the money as ho sees fit. Thie, we
think, is wrong, as it gives too much power to one man, who
may lay out the greater poriion of the moneys appropriated
in one year for his own personsl benefit or that of his friends,

I am, Gentiemen, yours respectfully, w.

[lst. It i the duty of Townshbip Council to repair roads
and bridges. The law enables ths CTouncil to raise money
2nd to expend it for that purpose. No direction is given 8s
to the mode in which it shall be expended. Thatis left to
the discretion of the Councils. The mode suggested by our
correspondent is the one in common use. We cannpot say that
it is positively illegal, but this we may say that it is pragnant
with mischief.

2nd. This depends entizely upon tho action of the Council.
If the Council in its wisdom authorize such a mode of proce-
dure there can be no legal objection to it. If not the best
mode, the remedy rosts with the Council to adopt a bstter one



1862.]

LAW JOURNAL.

111

Snterasp—

3rd. This also rests with the Council. ‘Theve is nothing
in the Municipal Institutions Act to say that all accounts
shall be submitted to the Council for approval before pay-
ment, but there is nothing in the Act to prevent the Council
declaring that the same shall be_done. It is usual, however,
in Municipalities where there is much to be done to leave the
decision of such matters to committees. This is especially
the case in cities. There is not g0 much reason for it in the
case of Township Conncils.

Woe heartily condemn the practice to which our correspond-
ent alludes. It is the nursery of much of the jobbing which
disgraces our Municipal system.—Ebps. L. J.]

MONTHLY REPERTORY.

JHANCERY.

M. R. AvsTEN v. MARTIN. April 24, May 22,

Will—Trust for sale of freeholde— Disclaimer by trustee—Sale and |
conveyance by the hewr at law—DPower to give receypls—Vendor and’

purchacer—~S8pecific perfor.nance—Title—Costs. i

A testator, at his death, was entitled to certain frechold pro-
perty, subject to amortgage thereof in fee. By his will he demised
all his real estate to a trustee on trust to sell, and hold the pro-
ceeds upon certain trusts. After his death, the devisee in trust
disclaimed the trusts, and the heir at law of the testater (who was
alse his personal representative), with the coacurrence of the
mortgagee, sold the property, free from the mortgage, and in exer-
cise of the trus. for sale congined in the will, and, in bis double
character of real and legal representative, joined with the mort-
gagee in conveying the sume to the purchaser.

Ield, that we whole of the legal and beneficial interest in the
property sold passed te the purchaser by the conveyance of the
beir at law and mortgagee, and that he, on reselling the property,
could shew a good title withoul the necessity of a new trustee of
the will being appointed to coufirm the previous sale.

In n purcbaser’s suit for specific performance the court, at the
~equest of both parties, and on an’assurance that the only question
in dispute was one of title, which the court was asked to decide,
made & declaration that the defendant could shew a good title
without directing a reference as to title on the settlement of the
conveyance, at Chambers.

v.C. 8 Hay 23,

' Toe MARCHIONESS OF LONDORDEREY V. BABER.
Pleading~—Res judicata—Sugficency of plea.

Plaiotiff filed a bill, to which a demurrer was allowed, with
leave to amend; no amendment wns made, and the bill stood dis-
missed. Subsequently she filed a bill in another court in the same
matter, and praying the same relief, but allegations of aciual
fraud. Defendant pleaded that this bill was for the same matter
as the former was for. Ield that the plea was bad, for not aver-
ring that the allegations in sapport of the matter were the samne
as in the former bill.

V.C.W. Hare v. WesTROPP. June 10.

Will—Construction—.bsolute gift.

Testator, after directing payment of his debis and legacies, gave
to bis wife ali the property, whatsoever and wheresoever he pos-
seesed, at his death. This gift was foliowed by n gift of all his
residuary estate whatsoever and wheresoever, real and personnl,
whether in possession, reversion, remsinder, or expectancy, in
trast, to permit his wife 1o have the use and epjoyment during hier
life, and after her death amengst the children absolutely.

Held, that the will was not void for ancertsinty, and that the

wife took for life with remainder to her children.

M. R. HoLraND v, Anusop.  Aprd 18,30, May 2.

Will—Construction—*¢ Surviving” read ¢ other.”

The word “surviving"” in a will read ** othor” upon & consider-
ation of the whole scope of tho will.

L.J. Forp v. TeExNANT. June 1.

Lractice—~DPlea for want of parties— Personal equity—Judgrment
creduors—Soliwcitor and clrent.
In a suit by the representative of a client against his solicitor
to obtain the boenefit of a purchase by the solisitor of a chargo on

the clienl’s estate, it i8 not necessary to make the judgment oredi-
tors of tho client parties.

V.C. 8. WiLkixs v. Hoce.

Trusiee—Breack of trust—Indemnity clause.

A testatrix, by her will, declared that each trustee should be
answerable only from losses arising from his own defaalts, and
not for involuntary acts, or for the acts or defaults of his co-trus-
tees or co-trustee, and particularly that any trustee who should
pay over to his co-trustee, or should concurin any act enabling him
to receice any money for the general purposes of the will, or
for any definite purpose authorized by the will, should not be
obliged to see to the due application thereof, nor be rendered res-
Ppousible by express notice of misapplication of the monies; but
this clause should not restrict the right of any trustee to require
an account from bis co-trustee, or to make him replace monies
misapplied Two trustees entrusted the trust fund to o third for
investment, and he immedintely misapplied it.

Jleld that the two were not liable to make good the fund.

May 8.

L. 1. April 27, 29. AMay 7.

CravyTox v. CLARKE.
Practice—Infant—Addminmstrator—Next friend— Costs.

Where a bill is filed by an infant agaiost his trustees and guar-
diang, and a decree is made for the usual accounts, the court will
not at the same time direct an inquiry whether any and what
benefit bas accrued to the infant from the institution of the suit.

It is a prima fucie benefit to an infant to be made a ward of
court, and to have bis property sccured and duly administered.

The court will take into consideration the motives * “ich acta-
ated the pext friend in instituting the suit, and if it appears that
the next friend had other motives than the bencefit of xhe infant,
the court will deprive him of his costs.

V. C. 8. Rz Perr's WiLr.

Will—Substitutionel gift—DPeriod of vesting.

Ou a gift to such of several legatees os should be living ot the
death of n tenant for life, ‘‘and the issue of such of them as
should be then dead leaving issue,” Held, that on the death of
one of the original legatees, his ghare vested absolutely in his
issue, though they did not survive the tenaot for life.

Juae 20.

v.C. K. AYLwin v. WiTry. June 11.

Principal and surety— Policy of insurance—Covenant fo pay
premiums— Lien—Surety.

D. and P. join it a covenant in a mortgage deed (as sureties)
to pay the prewiums op life policies, forming part of the securi-
ties, and by o contempornncous interest, to which they are not
pariics, the equity of redemption is assigned in trust for the benefit
of the creditors of the mortgagor. D, who signs the trust deed
as a creditor, being called apon to pay the preminm oo one policy,
applies to B to do so for him, and assigns to B. the policy; and
B covenants to pay fatore premiums. The mortgage is paid off,
B. pays the premiums, and the poliey is s0ld by the trastee of tho
creditor’s deed, under 8 power contained init. A creditor’s suit
being instituted; on the quustion whether D. and P. are catitled
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as against the other creditors to a lien upon the produco of the
policy, Held, that as between D. and B., aud B. and the creditors,
such creditors are not entitled to take the money without waking
payment in satisfuction of the premiums paid by B.

L.C.&L. L. J. March 16, 20. JMay 7.
Marriorr v. THE Ascuor Revinrsioxanry Co

Mortyage of ship— Duties and liabilities of mortgages in possession—
Postponement of sale—Ight of using mortgaged property.

A mortgagee in possession of a ship is not chargeable, if, in the
prudent exercise of a fair discretion, he abstwing from sclling her;
but if a sale cannot reasonsbly be effected, though he is entitled
to employ the ship at the risk of tho mortgagor in the ordinary
course of buviness, and in such a manner as a prudent man would
use her if she were his own property, yet, if he employs her im-
prudeuntly, orin a trading speculation, he is chargeable with the
value of the ship at the time when he took possession of her.
( Dissentiente on this point, Turyer, L. J., who considered that
the mortgagee should only bo charged with what the vesse! ought
to have carned if she had been chartercd in the ordinary course,
and with any damage which she had sustained beyond ordinary
wear and tear.)

M. R.

Will—~Construction ** surviving”—Period of survworshp—Death
of tenant for life.

Bequest of leaschold property (deecribed in the will as copy
hold) in trust for the testator’s wife for life, and at her death to
be disposed of for the benefit of his surviving children, share and
share alike.

Held, that the period of survivorship must be referred to the
death of the tenant for life.

Tucup.N v. Trouprsox. June 7.

V.C.K. May 29.

Joint Stock Company—Bonus— Capital and income.

In the deed of settiement of an insurance company there is o
provision that before a dividend shall be declared s reserve fund
shall be set apart of not less than £2 per cent. of the annual in-
terest of the sum advanced, to be appropriated as s sinking fund
uatil the whole capital is raised as » permanent fund. The fuuds
are accumulated, although no reserve fund is actually set apart,
and bonuses are trienoially divided. The company then amalga-
mates with another company, and the shareholders have the op-
tion of receiving £5 per share on paid up capital, or having an
allotment of the shares and also of receiving a share of the sur-
plus assets. N., a marriecd woman, is entitled to the income of
ten shares, which are settled on herself for life, with remainder
to her chiidren, and has received the bovuses. On the amalga-
mation takicg place the trustecs of N.’s settlement receive the
£50, and the share of N. of the surplus claiming such surplas
as capital, whercas N. claims it as income, and files a Bill for a
declaration to that effect.

Held, that the share of the surplus assets is capital, and sub-
Jject to the trusts of tho settiement.

Nicrorsox v. NicnoLsos.

M. R. April 25, 26—XMay 25.

Haxxaxn v. Hopsox.
Vendor and purchaser—Conveyance of reversionary interesis—Legal
estcle outstanding— Bill to complete the conveynce— Fairness— Onus
probandi~ Pleading—Impeachment of deed by answer—Cross bill.

Tho father and muther of 8 family induced their children to
Join with them in conveying to a purchaser certain property which
was held under s will in trust for the parents for life successively,
remainder o the children equally. Tbe children received none of

the consideration moucy, although it was cxpressed to be paid to
them 88 well as their parents. The trustee of the will objected |
to the transaction, snd refused to convey tho legal estate to the
purchaser. A Bill filed after tho death of the surviving tenant

for life agniust the trustee and the children for a conveyance c.
the legal estate was dismissed.

Where a futher and son juin in conveying for value property
gettled ou the father for life, remainder to the son in fee, it is
necessary, to support the cooveynnce, that everything should be
straightforward, also that it should be complete, and not rest in
Jiery, and the burden of proof of fairness lics on the party after-
wards sceking to have it completed.

Where a party to o deed comes to the Court to have a deed and
the transaction it represents completed, the deed may be im-
peached by the answer of tho defendants, and a cross bill to set
1t nside is not necessary.

APPOINTMENTS TO OFFICE, &cC.

JUDGES.

THE HONORABLE SIR JOJIN BEVERLY ROBINSON, Baronet, C. B, Irto
Chiet Justico of Upper Canads, to be tho presiding Judge of the Court of Error
and Agpeal for Uppur Canada, according to the statute 24 Vic. cap. 30.—Uazotted
March 15, 1862.)

TUE HONORABULR ARCHIBALD MCLEAN, one of Her Majesty’e Juatices of
the Court of Queen’s Beuch 1n Upper Usoada. to be the Chisf Justice of Upper
Canada, {a the rowm and stead of the Houorable Sir Juhn Boverly Robinsun, C.B.
resigaed.—~(Gazotted March 15, 1862 )

THE HONORABLE PHILIP MICHAEL MATHEW SCOTT VANKOUGH-
NEET, Q. C . to be Chancellor of Upper Canada. in the room sud stead of the
Hooorabls Willlam Hume Dlaks, restimed.—~(Oazetted March 19, 1862.)

THE HONORABLE JOHN HAWKINS HAGARTY, cne of the Judges of Hor
Mnjesty’s Court of Lommon Yleas in Upper Csnnda. to be one of the Judges of Her
Majesty’s Court of Queen’s Beuch for Upper Canady, in the room and stead of the
Honorabla Archihald Mcican, appointed Chiof Justice of Upper Conada.~(Gas
zoutted March 19, 1862)

THE HONORABLE JOSEPH CURRAN MORRISOX, Solicitor General fot
Tpper Canada, to be one of the Judzes of Har Majesty'a Coart of Common Uleas
for Upper Cavada in the room and stead of the Hunorable John Hawkins Hagar-
ty. appuinted a Judgo of Her Majesty's Court of Queen’s Bench in Upper Canada.
(Qazetted March 19, 1862.)

SOLICITOR GENERAL.

THE THONORABLE JAMES PATTON, to be Solicitor General for Upper Cana
da. in the room and stead of the Honorable Joseph C. Morrixon, resigied.—~(Ga-
zeited March 29, 1662)

QUEEN’S COUNSEL.

THF. HONORABLE JAMES PATTON, to be one of Her Majesty’s Counsel

learnod 1n the Law in Uppor Canada.~—~(Gazetted March 29, 1862.)
NOTARIES PUBLIC.

HENRY IRSKINE TRVINE. of the city of Hmilton, Esqnire, to be a Notary
Public in Upper Canada.—(Gazatted March 15, 1862.)

ALFRED FISHER, of Sarms, Esquire, to be & Notary Pobdlic in Upper Canada.
(Gazetied March 15, 1862.)

WILLTAM JOHNSON, of Culborno, Esquiro, to bo & Notary Pubiic in Upper
Canada.—(Gazetted March 15,1882,

THOMAS McNAUGHTON, of Cobours;, Fequire, Barristor-at-Law, to bo s No-
tary Public fa Upper Canada.~—(Gazetted March 15, 1862.)

THOMAS DOUGLAS LEDYARD, of Iondon, Esquire, Attorpey-at-Law, to bea
Notary Public fn Upper Canada.—(Gazetted March 15, 186:.)

GEORGE MCRPUY, of Toroanto. Esjuire, Barristerat-law, to be a Notary
Public in Upper Canada —(Gezetted March 15, 1862,)

JOHN KEITH GALBB 1TH, of Bowmasowille, Esquire, Attorney-at-Law, to
be 2 Notary Public In Upper Canada.—(Gazetted March 15, 1862,)

WILLIAM DANIELL, of London, Esquire, Barrister-at-Law, to be a Notary
Public i Upper Canada.—(Qazetted March 15, 1862.)

GEORGE JAMES WELLER, of Lindsay, Esquirc, Attorneyat-Law, {o bo a
Notary Public ta Upper Canada.—(Gazetted March 19, 1862))

FEATHERSTONE OSLER, of tho city of Toronto, Esquire, Barristerat-Lawr,
to bo a Notary Pudblic in Upper Canzda.—~(Gazettod Maxrcn 22, 1862.)

CORONERS.

WILLIAM JOHN KLOPHELL, Esqulre, Associato Coroner, County Brant..—
(Gazetted March 14, 1862)

WILLIAM JOHIN RLOPHELL, Esqulre, Astoclste Coroner Town of Brantford.
(Gazetted Maich 15, 1862.)

GEORGE R WELDEN, Esquire, Associate Coroner, County of Hastings.—(Ga-
zotted March 22, 1862.)

REGISTRARS.

DAVID S. SHOEMAKER, Esquire, to be Registrar of tho North Riding of the
County of Waterloo.—{(Gazetted March 15, 1862

WARD HAMILTON BOWLBY, Esquiro, to bo Regisurar of the South Ridiog
of Waterloo.—{Gazottes March 15,186..)

TO CORRESPONDENTS.

« Ciarirs Ropixsow, Co. J." —* CLEex 618 Divisioy Cour?, Co. NoRFOLR™ —
Uoder = Divisfun Courta”
« W.*=Undor “General Corrospondonoe.”



