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IMPORTANT BUSINESS NOTICE.
Person: inid1ex <a the Pvuiprdeori a! Cha.Jaurmal are r.qseuted ta mnOm-rt/ta

att aur prut due aca 'aits Store t'ems Iacd in the Stands of Moiss lboneAta .gh'
.4 <tarnosm, firrie, for~ colecton ; and Maio enly a prmpt rem tttance Io ihen tost
gare caRs.

ltis w&M gr)o'al reluetance thai <t i'ropristaru haiy adoptot tMis err' but CAry
hart &unr caopeled to do sa in ordr ta enabte thern ta inca their carrent exlm'uei
which tire t.ry heary.

Naote ltai Cheto «ue-ns ofChe .Tourral iiso .qentrally admitkd, al would ,,at bc on.
iv4sonable to expert thai the Profeutoand O ikt ers of he ebuorts emi'd aroyrd il a
labertil support, anstead ofalUotem nngtcelt-es ta be tacid for their subscnplwas.

îwj J"pprt û4naba ICaùy ýnrRa1.
APRILI, 1802ý.

Smuith & Croolis, in Toronto. lie di8played grcat aptitude
fur the profession andl diligence in the pursuit of it. 11e
ivas ltnown among the students oif bis day as "1 a bard
workiin, clever I<ind oif fellow." Ilis principals trusted
mucb te bis judgmnent, andl his subsequent career bas
provcd the correctues of their discerument.

Ile %vos calicil to the bar iu Fehruary, 1844, when only
twcnty-one ycars of tige. He wisely decided te practise
in the City of Toronto, the seat oif law. Dis first part.
liership was with te present ?I.Justice Burns. Blis
next was witlî 3r. Oliver ilowat, who at one time was
considereil bis rival for the Chancellorship, in the cvent oif
a lucky throw in the political dico. Bis diligence after
bis cal to the bar was net so greùt as when a student.
Hle trusted more te bis talents thon te his industry. He
iras successaul at. Nisi Prius as an advocate. His display
of' industry Ilduring terni" iras not equal to tliat of many
of bis compcers. lie during, the later years oif bis practice
made Equity bis study, and beld many equity briefs. He
iras the Trinity College lecturer on IlEquity Jurispru-
dence," at the saine time that the present Mr. Justice
Hangarty Iectured on the "Lawr of Contractas," and INr. J.
Hillyard Cameron on the IlLaw of Real Proerty." i

TIIE NEW CIKANCELLOR.L lectures irere oral, ana not remarkabîe as tue iruits etl lI-
dustry; but irere at all times interesting and instructive.

On 18Lt Narcb last au extra issucd freni the office oif the lie was only tircîve years nt the bar When, lak 1856, ho
Canadla Gazette, announcing that the Governor Generzil accepteil the office oif President of the Exeutive Council,
bail been pleascil te appoint the Honorable Philip Michael nt the solicitation of the present Attorney Gencral for
Matthew Scott 'Vankoughnet te be Chanceller oif Upper Upper Canada. Since thon he bas not been ia the active
Canada. practice of bis profession ; his duties as a miniioter of the

Mr. Vankougbnet is a very young man te bave attained crewn engrossed bis attention. fe iras shortly after
aposition se bigli and important. Ile la net yet forty bis acceptance oif office elccted a member for the Legisia-

years old. Bis great talents have giron hlm the start oif tive Council division oif Rideau, andl frein that time till
many oif bis seniors. Ife is the descendant of a Unitedl his acceptance of the office <if Chancelier iras the leader
Empire Loyalist. Bis grandfather was a loyalist, and bis oif the Governuient in the Legisiative Ceuncil. At firat
father, 1'hilip Vankeughnet, irbe la still living, iras for bie iras said as a publie mnu to bc a failure. This was a
many years a member oif the Legisiature oif Upper Canada basty conclusion. No doubt, eensidering bis youth and
before the union oif Upper and I.Aeier Canada. inexperience in polities, ho did not for a little time take a

The present Chancelier is a Canadian by birth, having decideil andl preminent position in debates. He iras, hoir-
been born at Cornwvall on the 26th Jannary, 1823. Dr. ever, net long in doing se, and irben ho did se it wua with
Urqubart oif that town mas bis instructor. Ho carly gave marked effeet. Bis geed humer and acknowledged. abilities
prowise of the talents mhich bave since muade hlm se dis- soon made m fully equal te bis conspicueus and important
tingÎýuisheil. Bis parents bad intcnded hlm te embrace the position. During the Macdlonaldl-Cartier Administration
clerical profession ; this was their design, and se continueil he mas beadt of the Bureau oif Agriculture, aud upon the
for several years. Hie is aaid at eue tiune net te have been formation oif the Cartiei-31acdonald Administration ho ho.
averse te it; but owing te seime circuinstnco or ,ther came Commissioner oif Crown Lands; and in, the latter
suddenly changed bis intentions. Soe say that it was office, te the surprise oif everybody, accomplishcd wonders
bis admiration <if a speech delivered in bis hearing by tbc lu cening that Augean Stable. Bis ready talents, Cern.
late Mr. Justc', 11german that caused the change. bined with bis knemledge oif both lair and equity, enabled

He first lŽecame a student-at-law in the office of George hlm te dispose of bundreils of I and cases" which for ycars
Jarvis, o? Cotawall. lo neit entcred the office oif Messrs. , had loin dormant on the shelvea oif the departinent.
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It is to bc hopcd that the industry of hie boyhood will

ofiaractcrito the diechargeocf tlio duties appcrtaining to
the high office whioh ho now fills. Notcd as the Crown
1-mnde Department wae for nuisbere of undetcrnîincd cases,
ho will find etili more in the Court of Chancory. The
ilInese of the late Chancellor long bofore hie resignntion,
and the vacaney in the office eincc his resgignation, have
added ranch to, the work of' the Court. The two Vice-
Chanceliers havo beon far froin idie, but tho work te bc
donc wae more than enough for any two mon), howcver
induetrious or however able.

AUDITA QUERELA.

The indulgence ehown by the Courts in modern tites,
'by way cf motion, bans in a great mensure eupersoded the
remedy by Audita Querela. Still there are cases ia wbich
a meort te that proceeding, is necessary. The proceeding
is neither obsolete nor difficult. Owing to the fact that it
is littie used thero Le not mucli te ho found in the hoekb
n'bout it.

We fheref'ere p.ropose to devote soine of onr space te Uic
consideration cf thc following :-Tho nature of tho writ-
Persoas entitled te it-Row obtained-From irbat Court
issued-Porib cf wrt-Process thereon and effeet thercof-
Su~b"euent proceedings-Dainages andi costs.

1. Nature of the writ. The proceedings cf courts of
justice arc net te ho perverted to purposes of injustice.
Audits Qnerela la a proceeding inventcd te provent tbe
procedure of courts of' justice working injustice It ie ln
general allowed where a party hnviag a good defcrce at
Iaw hma no opportlinity of eetting it up by the ordinary
forme cf proeeeding in courts of law. Thus it lie:s for a
person who i8 cithor in execution rr in danger of bÜing so
spon a judgoeeat or recognizance, whea ho bas manler to
show tiret the erecution if issued ouglit net te have issuod.
or if net issued should net issue (2 Wms, Saund. 14:7, 1.)
It i8 a mode cf cbtaining relief from n judgment ut law
juet as scire facias is the mode of enforcing snob a judg-
ment. It is in the nature of a bill in equity, and yct
défendant is net, cither by the existence of the reniedy or
by baving nsuecessfülly resorted te it, preeludcd t'rom
'btiniug bis original bill ia cquity for relief ( WVillàms v'.

Rief,8Hare, 315).
2. Perscns entilled to, iit. The writ le only graated upen

,tls application of a party te the judgment, or a person fn
prlvity with a pnrty to, the judgment. It will ho refused
Iwhen the applicant is a stranger te the judgmnent. Thus,
wheve applicant had puroha8ed lande frein a judgnicnt
'debtor sfter execution isgued, mmude)m 5 Geo. IL cap. 7,
ont4zaing lthat Us plaîùtiff wus an ilion the erecution wus

improperly issued, the court refused Ie interfère, leaving
applic.ýnt te hie action cr ejectinent against thc purchasor
nt shoriff's sale (Beard v. Ketchum, 8 U. C. Q. B. 528.
Sec aise Bac. Abr. Audita Quorcla.) Lt ie net a roedy
te, which a plaintiff cn rmort. Lt je peouliarly intcndcd
for relief of' a defendant frein the oppression or injustice
of a plaintiff (Aidridje v. flulter, 2 M. & W. 418, per
I>arkc, B3.)

3. Jlezo oblaine1. The Rulo of' Court, Trinity Terrn,
9 Jac. 1. is ns follows :-"1 Tint nu writ of audita quercla
for any cause whatever be allowcd, nor bail thorcupon taken,
unless hero in public and open court and by special motion
bore first made sud a mile theroupon entered " Tbie bas
been held te mean thût the writ sall net issue without an
order mnade in open court (Bcard v. Kctcituin, 8 U. C. Q. B.
533). In Englaad it is now provided that "lno writ cf
audita quorela shall ho alloffcd unless by Rule cf Court or
order of a Judge" (Eng. 'R. 79, H. T. 1858). This
miele net adoptcd in Upper Canada. The autherity cf a
Judgo in Chambers in Upper Canada le under the circuni-
stances vcry doubtful. At eue time it wsas thouglit that
the writ hein- ex debito jueîitioe mi-lit ho issued without
any application te court or judgo. There was, bewever,
ne decision to thnt affrect, and it bas since been saiti that
the Ruleocf 9 Jao. 1. aboya mcntioncd is only declaratory
cf the common Iaw (Dearie v. Ker, 7 D. & L. 231).

4. From what Court iâsued. An audita querela niay
bo brougbt in the sanie court in whieh thc record upon
whicb it is foundod vemains, or ho nmade retumnable in the
saine court. Theref? 2 in Bngland it bas heen hcld that
if a man recovere judgrnent lu the Conimon Pleas or
Queen'e Beneh, and afterwards by tleed releases it and
thon suce ont execution, the defendant moy bave un audits
querela ont cf the Conimon Plens or Queen'e flenoh whcre
the record je; and yet ha xnay bave an audita querela out
of Cbancery returnable in the Common I>leaia or Queen'e
Beach, "and se it is sometinies judicial and seaietimes
original" (2 Wms. Saud. 148 f ). But it cannot be issued
eut of any court roturable in the saine court where the
record upon wbicb it ie foundcd a is ot ia sucb court
(F. N. B. 105 b.).

5. Form of iorit. The ivrit, after stating tiret thc coni-
plaint cf the defondant having beca board (audita qucrela
defende'atis), and aftcr setting out the master cf the coni-
plaint, enjoins the Court te onîl the parties befoe thora, and
haviag hourd thc allegations and proofs te cause justice te
ho donc betweea thera (Sce forais ia 2 Wgss. Sau-ad. 148 a.
Porchemier v. Petine, 3 Doug-. M~1.)

f3. .Prôcess tkeeon and effect thercof. An audita querais
la net a supersedeàs of ereentiôn (2 lYme. Snnnd. 148 f.).
If the writ be founded on a record, or the party ho ln eus-
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tody, tho process upon it whcn Pllowed i.9 a sciro faciaH,
But if groundeti on a niatter of ifict, or the party be not
in custody, thec proccss appears to bc a venire facias nnd
on defitult a distr;ugas ad infloitumn (Lansion, v. JCrant,
1 Salk. 92; Cleirk -i. Mfoore, l). 92; Anonywous 92; Anony-
nious93). Whot-o execution isaýctually issued theromurtbe
a writ of supersedeas (Giles v. 1luU Ex. 59). Inth flcase
last mieodioned, a writ of' audita querela having issucd, a
motion wasq made for a writ of superselleas to the sheriff
to stay exceution, and niso for a writ oi' venire facias and
the Court mode the fullowving rule. Ilupont tbe motion of
t counsel for Gcor-ge Giles, the pluintiff above nanied,

and upon rouding the writ of audita querela issued borcda,
witb the allowance thercof ondorsed thercon, and the rule
made in the case of Iite aid another v. Giles, whereby
exeution wes stayed for n înonth on the termns of the de-
fendant undertoking within thnt tinie to issue a writ of
audita quorela, it is ordcred that the said George Gilos,
the plaintiff above maind, bo at liberty te issue a super-
sedcns te the sheriff to stoy execution, togesher withi a ivrit,
of venire facias thereon (1 Ex. 59, note).

7. Stbscepeent proaeedings. If tho defendant appears
upon the se-are facias, veairo facias, or diatringas, the
plaintiff deolares, ini whichi deelaration the wltole writ of
audits. quercla is rocited in the Lame manner as in a
deelaration in smire facias. The declaration oughit te
cornprehend only one gravamen ; or at least if iL mentions
severni, it ought to rely upon one ouly, otherwise it will
ho doub1çý. The plaintiff should show hiinself aggrieved.
The declaration should conclude with the prayer of relief
that defendant be discharged, &o. If' thse defendant con-
fesses tho moatter alleged thse plaintiff bas jutigment by
confessiin ; but if the defendant donies it the parties pro-
ceed ta issue in fiset or in law ns thse case may bo, as in
other cases. If thse plaintiff be nonsuited, thougis ho may
bave a new writ of audita querela, hoe shall have no writ
of supersedens ta stay exectution, (Sellou's Pt-ne. 287).

S. Damzaçes and Cosis. It lias been held that at
commcn law there eau neither be damages nor costs-no
costs under Statute of Gloucester, because no damages-
in a ptoeeeding by audits. querela (2 Tidd's Prae. 976,
1132; 2 Sellon's Pt-ne. 256; Burton's Ex. Pt-ne. 299;
Gascoinc v. Whal1q~, 2 Dyer, 193 b.), but under soeie
recent statutes whereby costs are recoverable, indepen-
dently of thse Statute of Gloucester, it niay ho held that
costs are recoverable in this mode of proceeding. It nsny
be mentioned that in a recent case whero plaintiff was
'without the jurisdietion of the court, proceedings wcre
stayed tili security for costs was given (HIOlm6s vý E'emler-
tona, à Jur. N. S. 727 ; S. C. 7 W. B. 160).

LAIV SOCIET Ot~F UJP>EUL CANADA.
MICI[AL1.51AS TFRNî, 1261.

FOI? CERrTIrFA1TES OF FITNESS.

STATUTES ANDJ PLEADINGS AND It RACTICr.-(EqUIn..)
1. State te etntutory alteration ini the law of mnerger.
2. Stato the statutory alteration concerning is pendens, and tho

class or cases to which tii. alteration dues not apply.
3. Statu the various modes by wbioh a plaintilT msy bring bis

cause to bearing.
4. Statu the classeî of ctkseq in which it is proper to move for a

decree.
6. Draft that part of an answcr sctting Up te plea of a pur-

chaso for valuable consideration without notice.

WILLIANIS ON REAL PROPERTY.

1. State the procoeding&, upon a commun recovtry.
2. Statu the classes or pQrsas not posseasing the ordinaxy

rigbts of alienation of real estates.
3. Stato the classes of objecta in respect o.f 'whieh tueBe rights

are restricted.
4. Defino a contingent reinainder.
5. Define un ezecutory intercat.
G. State the difference between, a wiIl of lands and a wilI of

per8onal estate regarding thema ne documenta of tite.'

STORY'S BQUITY JURISPLiUDeNCe-
1. State the three great heads cf jurisdiction, and ahortly define

euch.
2. Statu the several divisions of the snbject inatter 'which are

discussed in thea fia-st volumne, beglnnaing 'with IlAcident."
3. Define "4constructive fxaude," and give an exanaple.
4. What are bills quia tima ? and give an example.
15. Define implied, as contra-distînguishied froin express, tr.usts.
6. *What is the vrendor's lien ? State the probab1Z odigiii anti

present extent of ttae doctrine.

AD-VISSIONV FOR A2TORNEY.

BLACKSTONES COIUIBNTAIEFJ-Vor.. I.
1. 0-ve te différent sout-ces of' the Iaw of England.
2. What subject la treated of in the fit-at book of Commentadeo

sud give brielly tho different heads.
3. M'tention some of the rigbts, capacities andi inocpsoities «~

persons.
4. What are some of the duties of persons ln their private reç%-

tions ?
15. Wb at are artificiel. pet-sons ? andi hoit zaythey be created 1

SMITH'S M1ERCANTILE LAW.
1. Wheu may notice of dishonour tota drawer of a bill be dis-

pensed with ?
2. Mention someot the peculiarities of the contract of hing ansd

service.
8. What at-o the requisites of a guarantee.?
4. ln wbat; contracte must a consideration exist andi b. proyed,

andi in ithat is 1h presusacti?

LAW JOURNAL.1862.J
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6. 11ev far is a pîcuigo by a factor of his principals goods
valid.

O. When is thse tran3ilus of goodti dctermined?

STATUTES, PLEADI AN D PRACTICE.

1. lVhat are thse provisions et the statutc's as to warehouso re-
ceipts ?

2. Wlist statutory provisions exist as te tIse registration of dit-
féreut instruments t

8. WVien will replevin lie ?
4. What circuetances met exist to permit Il a detexice on

eqeitable groundis" to au action at law
5. Ilow e sa action of ejecîmnent ravivcd

EXAMIN1ýA TI ON FOR CALL.

WIILLIA'NS ON REAL PRGPERTY.

1. 0f what estato doos escheat arise, and ot what, net ?
2. Iow may a lease for a terni of ycars bo rmode valid by

estoppel ?
3. What is thse doctrine of cy-prés ? and gino an instance.
4. In what respects do powers ef alienation unconnectetl 'ith

ewnerslsip, differ frein alienations in respect ef ewnership ?
6. Distieguiss betwecn a license and a grain.
0. le a purely incorporai hereditament thse subjcct of tenurtis?

and give resens for your answer.

STORY'S EQUITY JURISPRUDENCE.

1. Explain tIse maxins Il Eçuitas sequitur legern," and state what
(if aey) exceptions exist thiereto.

2. In what cases bas equity jurisietion exclusive et thse common
iaw ?

8. Will a court et eqeity rehieve against acte pertermed under
mistakeni notions ot law ?

4. Hoir far is tIse maxins Il Caveat empeor," applicable in case
et speciflo performance ?

6. Describe tacking, and in what cas2s xnay it arise ?
6. What ia tIse remedy by injuection, and 'when is a recel ier

granted as ancillary theretu ?

TAYLOR ON EVIDE'NCE.

1. în 'wbat cases rnay entries in thse writing of a deceased per-
son bie given in evidence to prove tIse tacts stated in them ?

2. Distinguisis between thse Il admissibility " and thse Il credibt-
lty" etofa witncs.

8. Ilow may a discovery at law bo obtained frein tise opposite
Party T

4. When may paroi evidence bo gone into, netwitbstanding a
written agreement existea?

6. Under 'wlat general heads le thse law et evidene treatcd of
by Mr. Taylor.

I3YLES ON BILLS.

1. Car. a corporation bc sned in assumpsit on a proreissory
note ?

2. WVhat coosiderations are illegai?
8. Can a lU bo endorsed after thse death ef a payee ? and if

go by whùm ?

.1. Ilow fur is tise tille of tho transferco nffectcd by bis negli-
genco !

6. As te what parties is presentinent unneccssary so as to
charge tLem?

6. W'hat are tise fivc principal rules establistied lir thso law et
Englnnd with respect te tho coufiot et laws, which grise in cases

of bill of exchaugu ?

STATUTES PLEADING AND 1>RACTICE.

1. llben may a dofendant obtain relief froni a plaintiff without
fihing a cross-bihl

2. 11ev i3 a decrea ln equity ezsforced ?
3. What is the e..jCct of enrolling a decrec, and boy is it dono ?
4. Mafty a defondant in cquity when under examination, at tho

instance of the opposite Party, enter luto any tacts esaierial te bis
owe defence, or to whist exr.ont le his examination on his own bc-
hait limrited.

5. In what cases wyul equity assume jurisdictwn without reqeir-
ing a bill to bie filed.

0. In whist cases is ai inugment creditor who nhtains judgment
subsequenit to tho attacbment of an absconding debtor's goods en-
titlcd te priority 0,cr the attaching creditor ?

7. What la tho effect; of seing tho several parties te a bill or
note in separate actions ?

8. Wlsat is tihe effe't of a verdict for thse deftnidant on a plea of
non equit in replevin, and to what citent, if at ail, are the sureties
in tho replevin bond liable in such a case ?

9. Frons what date is a recovery in ejectment evidence of the
plaintiff's title la a subsequent action for mesne profits ?

l.TEPIIENS ON PLEADING.

1. 'IViat is the proper forma of traversing a decd by a Party, or
by a stranger respectvely, aud upon whsat doctrineo does this dis-
tinctien dejpend ?

2. WbVat is jeuigment of respondeat ouster, and te wbat clase or~
pica dots it apply ?

8. What is a departure, and what is the earliest stage ot thse
pieadings in which it can occur?1

4. Ie who t cascs is it necessary te ailege in pleading that acou-
veyance was in wrîting?1

SMITI'S 'MERCANTILE LAW.

1. Is there any, andiIf so what distinction between sucb a deli-
very as would bupport an action for goods sold and delivered,
wbere there was a binding contract, and sucb a one as would sa-
tisty thse St4itute ot Fraude 'where there liad been ne previous con-
tract within the smaiute ?

HeIlw does thse right te stop in transitu differ frein a lien?
3.Suite seine ot thse groenads on which a surety's liabliy will

bo discharged.

ADD)ITION ON CONTRACTS.

1. Can monoy dcposited with a third party te bie applird te an
illegai purpose, bie recovercd at any, and if se what time !

2. State tise ruie wit regard to proot ef consideration in simple
contracta, bis and notes, and instruments under seal respectiveiy.

8. What is the effect of a con(ract being partly legai and partiy
ilegal, and et thse considcratioa for a coutract being pftrtly legi
ard partly illegai? Givoyoer resson).
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N E 1V C Il A N C E il Y 0 It D B IL li>rnl'.ty %vith the laNço or natj:înn ? [t isq just hore that tbo
sàtutT, ?2XP rO RC:At, t862. <lill-ii tier4 of tlic case begin. What is the ,marner wlmich the

law oftnaions preecibes fur di8posing of the conurabanti whcn
It is ordered that sections 8 attd (1 of the 36tu of th, yo have found and seized it on board of the neutral vessel ?

-The atitwcr uvould bo easily f4uîd if the question wvcro,Gcncral (irders of tiis Court of the tltird of .Julie, 1853, çôjniali you do ivith the c,.ntraband ves8el? You flu8t;
bc and flic saine arc hcercby rcpcalcd .and it is furtlier ti.ko or @end lier into a cunvenient potrt, andi eubject lier te a
ordered, thnt iii future all sales arc tu bc Nvitlî the nppre' judiciul prosecution thiere in adinirîîlty, whiclî wilI try and

batonof neoftheMater o ttisCort %vteis u eprt otid th qetnon o belierncy nutrtiyconraat
and capture. So, agaili, yeu %vill proînptly lrnd the samo

the saie ta the Court, suclu report to be in tue forin ihere- Onser if the questin were, .çlat is the ni-tuner of prceditîg
urider set forth, or as riear therete as cireumnstances ivil jreqcribed by tho liw of natiuons in regard te the contrabanti

if it ho property <jr thing8 of uxatcrial or pecuniary valuec?
permit, thiaï is tu Fay ]lut the queicaon hucre conicerna the miode ot proceduro ini
«INe CIIA.icF.Y." regard not te the ve8mol that wvaq carrying the contraband, nor

(Tille ùf Case.) yet te tbo con trabai, d tbings whiieb workcd the forfeituro of
'Iursunnt te the decrec (or order) of' tiis lioneuraule Court the vesse], but to coltrabanit persons4.

tenring date theo - day of - and matie iii tîjis causa, 1 bave "'Tie book8 of law tire edmb; yet the question is as ita-
unde th Gecra Orersof iti Cout, n te pesece f (r aterportant as ît is diflicult. ýe irtit, the belligercot capter lias a
unter ue eneal rdes e' tîisCortin he resnceet or ! fr igbt te provent tbo contrabanti officer, soldier, saillr, Otinister,

notice Io) ail parties conccrncd, eticd an ativertiqement, andi messenger, or carrier t'roin procoeding on lus uniawful voyage,
particulars anti conditions ef sale fer the landis mtncîtioed or te- an,d rcacluing the destineti scene ef bis injurions service. But,
forreti to la the saii dce, (or order,) and sucli ativertisement on the etber band, tle per8on cap tureti nay bo innocent-.:hat
baving, nccerding te my directions, been publisheti in the <îîaming ie, ho may net ha centrabanti. lie, therefore, lia a right te a
tho newspaper or newspapers) once in each 'week for the four weei<s fair trial et tbe accusation ngainst him. The neutral Stt

imtndiaelypreedig th sati ale (o as Ac asenia ôe at tat bias taken bita onder its tlag is botind tu preuect bita if hoimmeiatly recdin theeai sae, or s th cae nay el)andis net centrabanti, a-id i8 theretore entitled tu bc satisfied upon
anti bills et th;c said sale having beea aise as directeti by me pub.- that important question. lThe faitit )f tbant Stt is pledged te
lisheti in dîfi'ercnt parts et' the township, (towIi or <',ly) et - and luis safety if innocent, as its justice is3 pletiget te lus surrender
the adjaucent country andi villages, (or as thue case may bc,) the saiti iflhis ereally contraband. Écore are confiicting claims, involv-
lands were offereti for sale by public auction according te niy ap- in,,esna liberty, lite, lionour, andi dîîty. Ilere are con-

pointment,~~~~~ on dye'-b elo yM - e ng national dlaims, involvîng wclfaro, salety, hurlour andpoinmen, o the- dy o - b me (o by r. ofempire. Tboy req uire a tribunal and a trial. l'ie captors- appeinted by me for tbat purpose, auctioncer,) andi sucb sale andi tbo captured are equals ; tho neutrals and the belligarent
ivas conducteti in a fair, open andi proper nianner, wben -~ et State are equals.
- was declared the highest bitider for and becamo the pur- IlWhilo the law authorities were found 8llant, it was sug-
chaser et' the sanie at mte price or sanm of £ - (or wlîeî solti getýetd at an carîy dav hy titis Governintnt tliat yeu shoulti
in difféent lots, that A. B. becamo the purchaser et lot No. 1 nt tao tha captureti persoins inte ta convenient port, and institute

the ric oraur asthecas maylie. al wiei huingjudicial proceedings there to try tho centroversy. Buot onlytheprie o aca t £ , a tu cse ay a):aI whclihavngCourts et Admiralty iîavejurisdiction in maritime cases, and
tueen proveti te my satisfaction by proper anti sufficient evidence, tlieso Courts have formulas te try only dlaims te contraband
1 humbly certif>' te this honourable Court. cbattels, but nono te try dlaims coincerning contrabanti persens.

Under the printed tonditions et sale is te, bc printed a 'Tile Courts can entertain no proceedings, andi rentier nie juig-
bian tos o' cntrct ii iiee wrds orte iîi efect ment, in faveur oragainst the alleged contrabanti mon. lt was

bln fbree te purce thpepert ors lot o titis entoeti repîied-Ail tbis is true ; but vru can reacu in tlîese courts a11 1agre t puchae te popety or ot o. ) mntineddecision whizli will have thie moýral weigbt ofajudicial oe, by
in thse annexeti particular3, fer the suai ot £-, ard upon the a circuitous proceetiing. Conve>' thle suspected mon, together
ternis mentioneti in the aboya conditions etf sale," wbich 1s te j>, wih the susriacted vesse], into pnrt, and try thera the question
signed by the pucasr whether the&vessel is cbntraband. You can prove it te bho se

lVitness, by preving theosuspecteti men tu be coatrcibanti, and the Courtmust thon tietermino the vessel te be contraband. If the men
This order is te take effcct on and after the aighth dt-.y are net contrabanti, tho vesse1 will escape condamnation. StilI,

et Mlarch nue. iii there nojutignient for or against the captured personas? But
(Signd) a.C. p.ES~ENv. c twau as8umed that tbere would restâlt, trot the determination

G. ~ ~ ~ ~ o SPAO,~ . etheCourt concerning the vesse], a lagal certainty cencer n
J.G aaV . the cbaracter et the mon. This course et proceedin 8eem e

oen te lnany objections. It elevates tbe incidentaiinterior
S E LE C TION s. priçate interests ino tho proper place et the main parameuint

public ene, and pessibly it ntay enake the fortunes, tho safaty,
TUE MASON A2JD SLIDELL CASE, or the existence of a nation depend on tbo accident et a more!>'

personal anti peunýia.y litigation. -,.Moreovor, wben thse judg-
<Continued from page 66.) ntent et thie priz ourt upon the lawfulness of the capture of

îVa revert, fer the lut time, te tIhe despateb of the .American the vessais is rendereti, it reaîlly concludes notbing, and binds
Minister in thie affair of Tuso Trent; thue fifth ef wliose propo- naither thie belligarent Suite noir tho nautrai upon thie great
sitions is the only oe that remains for examînation. The question et the disposition te bo matie of the capturad contra-
question thora raisad and the arguments used in support ot it, band persons. That question is still te ho reall>' doeained,
are et such a charaeter, that it is but justice te allow the writer if at al, b>' diplomatie arrangement, or by war.
te tell his Laie in bis own wvords. "lOaa may weil exprast. bis s' .ri;rise whea told that the law

"'On>' the fitth, question romains, namelv, did Captain et nations bas furnisbed ne tuoe reasenablu,, -practical, and
Wi kas exercise the right et capturing tîje centrabanti la cet,- parfect mode than titis et determining questions et such grave
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inuport botwecn Savereign Iowers. 'l'ie regret %e r.y feci on
tlie occSion, is, tîcvortholess, Tilodjied by the reflection that lhedilffculty ie not allogether tonmlousB. Similar and equ.al
deficionce ara found in every systcm of municipal lav,
especially in tho system wivii existe in dt greater portions
of Great l3ritain and tile United States. 1lle tubl ta persanal
r rpervy cain harAIly ever b1e resolved by a court without rcsort-
I ng te die fiction tlint the olainiant bas lest and tho poggettsor
bas found it ; and tho title af reai estato in disputed by roal
litigants under dise nianes of iniaginary persans.

Il must ba eonfessýed, ho-rever, tbat while ail nggrieved
nations demand, and aIl impartial one concedo the nccd of
noe fom of judicinl process in determnining the ehamactersl of
contm-bnrud persans, noa forin but the illogical and circuitous
one thus described existe, nom fias any other yet been sîîggeRted
Practically, therefore, th1e choice in beiveen that judîcial
rernedy and na judicini rmecdy whratever. If tiiere lie no
judicial remcdy, tLbe resul t is, that the question mu2t bo doter-
rnined by the capter bimself on the deck of the priza vessaI.
yery grave objections are against such a course. The capter
ise armed ; the neutral is unarmed. Tho capter is interested.
Prejudieed, and perbaps violent ; the neutrit!, if truly neitral,
rsdjisinterested, subdued, and belpiess. The tribunal is irme-
spoasiblo, whilo its judgment in carried inta instaint execu-
tion. The capîured party is compelledl ta submuit, tbough
bound by fia logal, moral, or treaty obligation ta acquiesce.
Reparation is distant and problematical, and depends at last
on the justice, magnanimity, or weakness of the State ln wbose
bebaîf and by wbope autbority the capture was muade. Oui of
these disputes reprisaIs and vers necessamily arise, and tisose
are en frequent and destructive thut it may woll bo doubted
wbether this forin of raiedy is; flot a prester social evfl than
al! that could follew if theo belligorent right of' search weme
universally reuounced and abolisbed for ever. But carry the
case one stop furtbor. Wbat if tho Statc that bas made the
capture unreasouably refuses ta bear thei complaint af tie
noutral, or te redrests it? [n that case flic ery aci of capture
would bo an c of war--of ivar begun ivitîmout notice, and
possibly ent.irely without provocation. I thinl. aIl unpredju-
diced minds wil! agreo, that, imperfeet as tbe existing judiciai
renuedy may ho supposed ta boe, it would bie, as a gcoaî
practice, botter ta fullow it than to adopt t le suimmary one of
of loaving lte decision witb the captor. and relying opon dip-
lomnatie debat-as ta review bis decision. Practically if is a
âuestion of choico betwcen law, witb ils imperfections and
dolays, anld war, witb ils anIls and desolations. NorliL tever
ta bie forgotten that ncutrality, boneslly and justly proslemvod,
iii always th1e hax-binter of pesce, and ha tberefore the commun
interest of nations, wbich is oaly saying thati il ho interest
of humiuditv itselt'.

",At the nime tîne it la net ta be denhed that it Miay sarne-
times hpppen that the judicial romedy will become impossible
-as b y the ehsipwreck of the prize vessel, or cther cimcum-
stances, wbiah exeuse the capter tram sendiuig or taking her
jata port for confiscation. In sueb a case tbe right of dise cap-
tar to the custody cf tho captured persans, and to dispose cf
thein, if they are u-eally contraband, sa as ta defeat their
unawful purpases, cannot rensonably Ilo denied. WVbat mbl
shall be applied i sncb a case ? Clearly the capter ought to
be requiu-ed ta shew that the failure of th1e judîcial ramedy
results froin cireiumstances briyond bis controI, and withoot
bis fault. Othemwise ho wauld bc aliowcd ta derive advantage
from a irmongful set cf bis own." Z

Àpýplyiog these prineiples ta tbe faets befere hum, the
position of the American 3Minister le this-that althougl,, The
Trent was caMring persans, wbomn, by the law of nations, site
vas prohibitod frein carrving; altbaugh Captain Wilkes bcd
a ight ta board and searc hcbr for those persans, and, on
fir-ding themin a r, bad a rigbt ta capture bath thein and the
I, elu; sûil that ho lied no right (unIess with the concurrence
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of tho authoritiem of Thîo Tlrent, whlth ho liîd not ohtaincd, or

,,', Iuiplle stress tif waeîtor, or bcing unablo to oparo
. priz. Vrew for Ïier, &c.,) to ftite tiiose per,4ons out of lier ;
but %vn bound ta take lier and lier illegal freigit into port for
condemnntioti a.4 prizo by a judicial tribunal. And that, as
1li 1î nt do tlts, but took thoso porfsons out of tlîo ship,
allowiýîng lier fil go freo an hier voyage, the porsons se tszken
woe in an unla%i;ful custody, and tho Oovernment of the
United Stittei Nva bound to restore theni ta dt country from
under the protection of wlîose flag they laid bren taken. Hlo
reitarea Oientn ceordiogly.

Vie tiret observation that naturally presents iteelf ta tho
nîind on roadinq tiis iii, that the Ameriean Minister dots lot
profess ta) rest lits case on nny knovrn and estntblished rule of
internattional mvw. ito rulo whiclî ho invokosi iii, in bis own
lainguage, Il unsettled"-a ruie uncertainly esalse,--one
respecting whioh "the books of law are dumb," &o. ; and lie
admnits by implication,1 if flot in express terme, that it is a ria
for the establishment of wbich the United States of Aa.eriea.
havo always cantended again8t other nations. For, ini subgo-
quent passages of bis dospatch ho speaks of it at8 Ilan oid,
honourcd, and cherished Arnorican cause;-" ««the Most
cherilbed principle," Iltho essential poliey"l of bis Gavern-
ment, &c.

Admittini; that wvhenever therc is any doubt or dispute, or
viacrever it lei roasonably practicablo ta bring the cîîptured
vesse! into port for adjudication, it ;8 riglit ta do tio, vo deny
the mule laid down by the Amemictin Minister as a vole o'oli-
gatory in aIl cases, and forestee much mi8ohief if it were
adopted in li entiregy.

lis firsi cifeet wnild be ta Lie up most unfairlv the bands
of belligerents, and cunier on neutrals înost dangereus powers
of evatding the law . Tntions. The Amoerican Minister
plausibly argues in favaur of bis Iheomry, IlThe capter is
armied ; the neutrai is unarmed. Tihe capter is interested,
prejudiced, and perhaps violent; the neutral. if truly neu-
trai, is disinterested, subdued, and helples8." Ilow the neu-
irai is Ildisîntcrestted " wo confeils we do Tnt see ; and with
respect tu dt interest of dte captor, bis interest in general
is ta bring the vessel into port. for by taking the gonds or
persans, and forbearing ta capture the sbip, hoe sacrifices a
prize.

The American Miniqter, indeed, admits that certain cir-
cuinstances inight dispensa with the n gour of bis rul-
naniely, the consent of the authorities of the captured vesse],
stress of weather, inability ta furnish a prize crew, etc. 13ut
maoy cases eccur in war, where, witheut any of shes excuses,
the beang compelled te place a pnie arew la a captured res8el
would be, a very great hardship on the capter, for reaienne
whiclx could not be di8ciosed ta a prize court without the
g-eatest inconvenience and danger. l'aketluiscee:-Aship
of war, pretty fairly but flot aver manned, meets, off the
enemty'sl coast, a dozen neutra! vessels going directiy thither,
conyey:ng troaps of the enemry. Ila 81e flot a might ta) board
thoin, an take out the illegal freiglit? Surely Buch conduct
in the neutra! vessels is an act of interference in the war, and,
at il avents, is an evil ta remedy vshiclî the ordinary process
of litwiv ould b1e aoc slow, and wbich must bo dlealt withib
instant action-"~ Suent loges inter arma." Now, the Amuen-
cen Minisier musut say that this course is flot open, and that
the cal_. must pot a prizi crew into ecd of those vessels,
and eend thein into port for adjudication as prize ? T'o do
this would probably x-equire 100 of bis crew, and bis arders
might bo ta watch a sbîp of superiar force, -rbom ho damed
noe engage unleas with a fuil crew, and perbaps nt a disad-
vantage aven thon. Would sncb instructions be a fit inatter
ta disclose ia a priza court? Many similar cases might ho
pot.

Second!, such a mule would be ta the disadvantage of hon-
est neutralo, Wbo, la general, taire gond cars not ta carry coni-



traband of war, and, if suich is% erugglcd oit board tlicir -duips. these authoritie.4, but ou1 the construction oft' Ui recent net
have goncrally proufs of ilicir own innocenco of ils> presonceo. If 1) Vie , c. 95~. h wliule question turros upon the
there Btifficient tu o.itiisfy any rua.4onable person. T'le t4îkîng .
duel% a voggel it port for adjudication undor etncb circuim- nisigof the terni Il cause of' action." Thiis terni docil
stances cotild be produictive of' nnthîing but annoyanco. Tol flot ncccs.sarily menti n cause o>f action oit one si~ngle entire
tho sham noutral, indcd, thte ndvantageofut sucli a rul is coiitniCt, for thcrc mav bc elle cause of action ont sevcnall
obvions enoug l.

'lhirdly. to the litimnn race in goncral, war id at ait tinieR debts coittraettcd nt diffoent tintes ; and ini by fuir tho
an cvii, and cadi bolligercnt nation, an %voit a8 oecry làitiifl grenter nlutuber oif cades a cuoant iniit iîuléaits uîssuLipsit,
wlîich is honcstly and truly neutrîîl, lias a dirct iiitercdt in
briuigin;: it tu a close ns sait as possible. 13ut agreatobstaclo or debt is founded ont nay distinct cont"'îcts, as %vas
tu thîîs irould ho created if the miles uof the liuw of' nations poinitedl out in JIrske v. flircett, (1 1,MN. & W. ;360 ;
wero @uch as tu allow pretonded uieutrals te drive a flooni- d oucutmyb osduc n as tnnn
ing irade between the belligerent.4, %viti the pimytr of indu-.adoecui;iayb user n asef'ati.
rctity ftiding eitlier party uit convemience or pletteure. lTo provide tlîat onu cause of' action ont une couire contrart

'rite Britîsli Minister, in is repiy tu the Amnericuin Minis- should not bu divided, wuuld bu uinievcssary and surplu-
ter, ont whliclî iv commietctd in aur Lest nunîter, duos flot sg n huhatagmn htacas ntnto
dispute the position of' tie latter which, wue have boula dis g - an0huha ruîu hutacas na e t
cussing. Thie Engiehi Minister'd case did flot, indeed, me- Parliainent if understood iii une sensu would bc opemativo,
quire ltim tu do su ; for hio position id, that tic Tren~it WliL8 i -in another inoperative,-is îlot by amy mpans a conclu-
nlot in amy way viulating the law ut' nations, su that nnyi
6cizume of her or lier t'reight ivas upitivfol nt) initie. stvc one, because it mnust bu adnîitted clauses are oftcn ini-

Such, as appears te, u8, is tie juribtical view of the qes- troduced ex abundantUa c«ittelld, yçt it is ot' some wtcight
tion maised b y this affair eft'he Trent. Wc have ail alon'g and the probability is thiat the Legislature, in onactiog tbat
purpo8cly rcfraincd froin consideming the subjeet in an' suu' cio
political or moral vicw, and riow taike leave eof it.-Jurtel. a eo cto hball ilot bu divided, nîcant a cause of ac-

_________________________ tion which but for the enactwent would bu divisabie, and

D 1 V I S 1 0 N C O U R «r S. ihen it is considered to whiat abuses the narrower cons-

TO CORIIESPONENTt. t f the tern îould lcad (whichi is strongly exeut-
Au CommirnjiUo,,u on the tubjed of Division C>,uri, or haring on, reaif la plified in the preseni case, in whiub 228 actions have been

1)wuwn OUT*J (Irie ifuueobadrsd aheLiosfteLi JUn!comm enced, and 3000 might have been brou-lit), we think
..4Uother Cmmunoionare as htho tbcTheiorsf te Law Jou-1a, we inay sat'cly conclude, tiîat the terni ilcause of actioa"

_____________________-~ou-lit to bu interpreted one cause of action, and flot to bu
SPLITTINO THE PLAINTIFF'S DEMAND. linîitcd to an action, on one sepnx-.te contraet.

(Ct»iued frompage Mt.) But on the other lînnd, if thu terni i te comprise ai-
The Plaintiff in this case (Grintly v. Aylcroùl) was a debts that might bc ine!uded in one eount,-debts for work

grocer, the ]?efundant a Railway Contractor. he mon and labor, guods soid, ilse aîîd occupation, &c.,-tbough
ecmployed by the latter on tîje Railway, wcrc paid partly iii totaliy unconnectcd witlî ecd other, wliich miglit bu in-
money, and partly in tickets or orders for goods. Tlîroe cludcti in oe indelbita tas coux4t, would bu pruventedi fronti
tlîousand eof tliese tickets had been given by order of' the bein- divided undur this clause,-and if indivisible, and
lefendant to the plaintiff who supplied thu womkwun accord. the c'reditor brouglit an action for any part ho wouid vir-
ingly, and on settling with thens the contractera dedueted tually abandon ail the reniainder by the operation of the
thesu orders as se much money. latter part of the G3rd section.

The dufendant having rcfused te pay thu plaintiff thesu In sutch a case Mr. Justice Coieridge held that a simiiar
ticketa, Uhc latter brouglit 228 actions upon themin theUi clause in the Brighton C~ourt et' requests net did nlot apply,
County Court, each as it would sen on the amount eof the -the demand there heing for thrce distinct things, the pricc
supplies te une werknian. The question was whether un- et' a lierse, rent, and gouda sold; but ho made a distinction
der these circunistances the case came 'witlîiî the provision bctwcen that case and one wbere a debtorlias a bull runuiing
uft'e Ui 3rd section (Engiisli Act, agninst dividirg any on frein day te day (i'eale v. BUlis, 11 Powl. & L. 163.) Ia
cause eof action for the pumnose of' bringing twe or more such a case, theugh each item of geods suppliet1 pr work
suits, or lut other words, wh;etbcr the splitting et' a trades- dune constituted a separate contraut, se that aftcr thxe stipu-
man bill as hall been donc iii titis case was a dividing a lated prie becanie due the tradesman, could sue for onui
cause of action inithin thu mecaning et' the 3tatute. .Pol- item, yet the inderstanding is undoubtediy, that it shaîl
lock, C. B., afttr refcmring te the eider authomities, ail of~ bu uuited ivitht other items and form an entire demand;
îvhich had been cited and communtcd on in te course oft and duubtlcss if lifter several other items ivere added te the
the argument, and te the judgment of Lord Tenterden iii first, Uhe tradesmen we.re te brin- separate actions for each
R. v. Siteriff of lefordshire, 1 B & Ad. 672, proceeds as for a distinct debt, any superier court weuld deal with
hus : IlThe present case however dues net proceed upor sucit a proceeding ns -'xatiens.

LAW JOURNAL.1862.]



2L A W JO(JURLN AL.

ht appcas et heu tha t a greati t v a eîî< dt l ,Couts N li eld in o ho court llsî ut' the C uI(n îy. lu tihtis
if the terni Il cause of' action '' were intierpreiedtinci Cémniy the Cletrl, tf thlié Di rimion Co u rt hulti i n Saritie i-a

'lIîe <ot] 4 pay $I Ont oi ho. Own pcket etery liulu lte Divi.
cause o/ action ont one çeliiirale roiitracl,-uqJ aise if th, 4ion Court id. held iii the Court i1o 'isu icrîpi you îvould
construction were to bu that it %ças iuîtendiid te cover ail tic goti etiiogîtl té)aeko milice or titis lu 3your joutrial. if at-

contaolsexeuîcd Itîveva- issiîtiir i chiraccr, tha otution %vore cîîlletd to it at reunody night h)o applieti.contracts ~ ~ ~ ~ ~ ~ ~ lli excedieuît hovvedsinlril hrsetaervat,
couiti be includeotinl une in<lclieratus coulatwhich, accordinig C!îAILS ltibîîuysoïg<, CO. J.
te the modern practice inay comprisa any uiiibcr of' sepa- P. S.-fli $1 ciinrg..ed is for cleattire. &c., of the roîi
rate unconnected conmmets, wliiercvcr madle, e:'ch liavîine au1 gileR to the ittýetitiant, but mlhoul nul the public 11%v tit,

onded in a debt bofore tise commncemient eof te suit. As o ou lrSarnia, l7th Marci, 186'2.
Boule extenssion miust Ibo given to the formter construction
soute restriction mtust bc put oit thec latter ; andi ir tiiu
that, ie ough:t t, itold iniît flie )3rd section de apply To fic LI;ilers of/lse Lair Joi.rital.
(%,lietlier to ail tiobîs that ceuid bi compqrisct inl one des- Dr.Aut Stus-Tiiere sire many litie nrncndmoints very rnuch

cription ~~~ ~re inoo olirfr gns odc v ei o to flîci lita te i.e hett er worki ug t' lthe I i v iRilo Court
cripion n oo cotilas or "ood sol," ie ncd fot yscns. Rail if tilen IIClerk'm Cuinvenui,,ns" tutt bciet gerte-

îiow decide), :11 ail events we tIse cases of tradesitien's bis, reil andi pruperly contîinued' mari, gond wui.i have resuited
iii whici one -toti is connuted with atiotîter iii titis sense. in bri ngig abutt aitiore 1.ertect and uniforin systein.

tha th delin isflo inouietite emuinae ilîl eu ~ '- here is ni) tl,%tlt but dkiring tho presýent 8eain of the Le-tha th delin isnotintnde t teminte itl; oe cti-gisiaturo seinc aineutiiient. %vil lie matidn te the Division
tract but te bc corîtituus, s0 that oue itein if itot paid 8hall Coiurt Act, andi it is ltiglily siccî.-.îry tnit wien the Act i.s
be uniteti vith anoîter andi fori oee ntire dinaîtti If ç)erlittuled tîsat ail thse amoîstinteuts necessary should Wo

lande, anti te quetstion is whetlîer our Legislaturo tv;ll ho intitat demanti excced £20 it cotises te o bc itiin the juriS. possession eof aI the allerations needed.
diction of the County Courts ; andi therefere ire think that Tîtero are osto or tire matters 1 wisit to draw your attention
on the facts before us, aIl the debîsq ciaimed fidi with that tu fotr an explauation. ils tîte Lziv Jouiit alwiys contes té> tIne

rescue ot' tite beéviiik-red, aud ii; the higiiest col rt o utuppeetldeseripfton,-îhe total grenady exceediîtg £20,-and censée- for Division Court disputante. It woulid seoin, %ccording te)
queîsty they ought nlot te have been separnted injte diffe- tue 124t1t section of tIse Act, that it is the duty 't' Clerk4 te)
rent, slits. suinsinnn uijury fur cachi sittiuj or thte Court, ihe tier ae jury

______________bas been dernandoîl or net. 1beliove semue Cleita always
somien a jury for every Court, andi te 132,id qection ut' the

A NSIV E R T O COR MSP1O NDENTS. Act stili further confirais that a jury siîould bc sunnoned
for ench Court. %çîtiei says, IlIf the Judgo Nisites a jury Ie

Mostwilingy m gv pulicty t lIe sbjonet letertry aiîy suit, the Clerk tuIttli instantly return a jury nf fiverost JoieRin o.v ulctyt h ujundlte per@tons preqent." Noiv, if no jury is suttsinoned te attend
frot Juge Rbinon.the Court. it %wnuid nppear tat tmuchi selection i- left entircly

It îe a radical defect in or Division Court systeni. Titis s-viiiu tîte Cîerk, a fine 'îpportunitv, certaiuly. for suitors té)
force-J bonevoience from Cierks anti otîters-titis begging front charge a Clerk vritit pîaeking it jury. But if fit'teen jurors are
corporations or iudividuais for aid lu supporting Courts of regularly suntmnoii to attendl each, sittig of the C0ourt, the

Jusice Th pbli ar taedlare.i bitî laUppr atiproL.ess vouId ho regsil:r enough. On tîto oiter htatit, ifJusice Th puliearetaxd lrgey bth n Uperandjurors are sitomoneti andi noîte reqtirel, lium is tise coi ot'
Lower Canada for Court accunnitmudation, but not, one shilling seiniirî*n iliem te) lie p)titi? 1 don'e kueir tif iuny prtlgistun
is provideti for sueh purpeses lu the Divi8ion Courts, for such espenee. Furîtheruiore, it iulti seent, very abmurd

lu County tobv-ns th Ciiuncils are generally vrililing enough te suiremon fifîcen jurvien ti) attendt a Court mîtero tlîey
tu mte roviioninded Sriv apparstu tandidélleM %vre meot ne2îled at îlieîr toma exponse.

10 rskeproisiu-ideei Sîrît apeiis bstaîl îhîo ~ There is another malter lu connoction witit the jury syRleni
its dollar eeoiomy. But lte mlatter sitoulti not ho lett tu that requireu alteriug; titnt i@, ilu the mode et' seiocîtig tîtein.
ivhim or caprice, fur the general public htave as mauch if net The Act requires thetoîu ho selectel front a citpv cf the Col-.
mucre intcrcst ini tisese tribunalit as :n orliers eof a lîigherjuris- lector's Roll, coinmencing witl t h firut nîusucauti going through
diction. the whole rolîl. Noir, the Cuhlector's Roll is alphabeticalîy

As rspets iseDiviionCouts eidiii ouny tms itearrangeti. By titis systent persons cf the saine name, faibli-As rspets he iviionCouts eldin ouny twnsthelies, are sntre te bu summuued. I feand ait instance lu txty
evil coraplaineti of niight ho remedieti by a briet' enacîmrent Court not long ngn wrleo fit'teen jurors more sisiaoneti, andi
elriking eut of section 2 j the U. C. Act, cap. 127, thse words Peven out cf the fihteon were of the 8çune naine, andi either

octher titan the Division Courts," but thiel would not aco- broîlîers or cousuiàs, and mîten the five more siroia., four ot' tiie
plis ai liaI s dairble-her shult li sote eneapom- r ive mere et' te cleven. Oue orth le suiturs looketi up at titopli8 ai tht i deirale-theo aoul li Sole eneal ro-Court anti sitrca-tically saiti, <I don't knesv hem 1 stand mith

vision toueltino ali the Courts te secure for tîsen, as a niatter ItItis finmiîy."1 Noir, Nmicro persans are selecteti ini titis way,
of riglit, proper accomtmodation for their sitting.-EDs. L. J. 1 sliou!d îlîink suob cireitunstances woulti frequentiy occam in

olti-seuleti portions of the country.
2h tse Ei' s cflAc aw ournl.1 sec hy tise 51st section ef the Act, that if cest are netIl: e Edl r of he Lw Jurna. 1paiti by the plaintiff ln thte firest instance, a poiver 18 gavait te

GENTLEMIE-Nay 1 trouble you by calîiug your attention îtIse Jutige te order lthe amnont te hu lcrieti by execttiori. Ilon-
te, a serions defect ius the admnistration et' justice. The !or mîtere is; a forni ot'.fi. fa. te ho obtained for sucit cases ?
Counîy Couinciis have tIse right et' refusing te lot tho D)ivision 1 Yours, éc., Ci.ERF f-it DIVISION COURT C0. NORFOLiI.
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[Thoa 2'2ndl aet ia ait *' leuar fîrci di ia'eaai p ialc loti, dasy magir 'ch in) iliat yen r, tihe -i-I benan tV''ldi îli
t» m î,i ai teilih iaiigiit tg lac fiiliy macaticai l'y eaa:aaniaaciat aamrtgigegl lthe inhi tait mmid preillea l Co taite-i~iai i'aiatt
bu t wue (lb a iat uasler' lailt tac wmrdi; Il t nt.ýzaiia ea ii rittatimin, Ji N ln xçvtil , tis ai2caarc E ~ and i n tars'at, titi th la4I aFath ae

Il egilanui t n vih ti flilrat.'' tg) acani tiat t air necami îy th Cul- i1837 tiiin t ltaairt ('telt i ell I mon t in ted iiipama'iiî tif th liv re
lctuar'ea lt-,i a:luat bu gaite t iîrough i with state faur ainîe in inse tititai) Site tianian of hijq aitulas: Chiat ammitet anc in t iie amioaathl

the mrdiar it wiels ticy lire eitacred. ipr iii lae itext stectiomn it ()f 1:yI8.3-, alnal %VI Il lie ivn-; iii gcaie Ariia ni'le pritibest. lIn
dave, ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ m" Iladtfîle-tatoethi oeaul toe.B;)ti l lentait: a tîl-mew, niaI th pliiaittfi, lmis oitll !.orn, lian

aimilite ila i: tiîet' lit Itaur t-ta lanai of~êi thai aaai.i airrt VoiiVeil

wi-s ,mrsn is ia ito ragil 'ir tiiw iai t i catt te r! pý % itili' rnfi anf.lt. %1lider 0t l ige maf laN yaiaa'4 . thait Ibnn
fisiprsnoufiitirèl)- urCatviti wieàth outtil' giîl1 i(iq atntueI îi, a'... a of liaie ,renisels fir a

is atcamî, aitd thona p'ocealiaîg «Stm tiq mte ami' (hoe ('hamaC Rmils .iaaatîlitne ole"' flae aentit of auis fitiier. -tiiiitili i 'aai
wil ela Cta a ut the gra teait, iii ai mt lar.'' ta'. titercaîf ww mia te laîiay dicfa'tmiîn t. Johmian Mt axw tell : thit 4oime ai utc
''lie lirait p irt mîft lt, I.:itu.,q %l.a% ai lle be~*irmai tuau O iii t let ya... ir 1819î~, maditamm t ai temîr after the daitti of pleiiumta l'a

uatket fronat slip C,1 ilectir's li lai' e. 'l'ie mi i'er pmrovaisio uiý t'flallitr. NI t.1a 1 mlii.main ttglirenteieml îîraceediirs a t lu w irit tile
htte tlimy aire taî 1ia -' .. niatia ileml '' itaîrîgti -e. <letrI inais ola5'iia f thle 'mmi i lt t iLrtt aler, nuiti

We' ire niaI nai e aamir a tiCers, huai imeea i liii,an iy a ty tooak titi rm'iti umit 1m lii( tîereal', natl mcntimtial iiini.i.ain
J umig <mn ti pinmiat. tuiii ian reatkilif am' aime rcitî~ iial 1îriatitat, taitaI mati me tai biliey3er

Ni% fiaîtir mi'trder air a-mecutiim :t% (v.;4-1- frianîiail Ilvti ii 2 ttL l i.Ii i i tt e
t ia (Ild *.t'mmîlite in tile ý ciar lmaa't iiîetiat'td,

ofit'. ami dttgea lleama Siplîîied imr nt tlma lam'aarmag iai; ilin inake n'a aitmm at ai' Iii', ite m''a' in lise '-il la th alefa'iam.
prea'enee of the parti' liale, tac dia la-it ltiak ai %vodeu'mtild limait. sîieth lia ita uaiî,' af reai 'oni ais aPenraI ty tise regi'm'
iait:k tita <armimr aimia tr v it imîmit a prei mus airderntamima Ij)% trati on or miti imert sulsiiintaîamî.1 iaied it lte yen r i ''.reci t' tg
C:iuse. 'rite re itCdyt'ai arcf.irc, by airaItîai-ry Ssi atituatl 'ai utd ltl i pmarp irati ig to citifarama tue si d ittataigittnî'ta t ataile ti t lise 'ear

bc qile lis eady amodtitae ofi rcm.vcriaîg fee4. IR'2, wmich limau naît iîee'i reg!i'tered, aiai is aatem tai haive iteet
'l''lie 12-10 ti ecijoli catinaît bo iaiviîted lait tnistt. bo read ta bartra : Chtat il ii I ca ered iulto lboa'tacai'aiiiit of Ilme lot îî t tilt- titame

connectioas witb tltier provi-Ai'iîîi if ise Act ; antd uniet'st the of Ilme nais gnmttett cf ime anrigage Cn luin. in t.. yetir 1842. aimil
Cîcrk'a actionais1 requmired aniier te 120dm maetion, aa j uty lii 'ma ciattimîeal in andcaiuim inîm a receit if tIme av'itf% unal

neeti lac stistiîotieai. Il, womti lie tiii 'toalertbile iturdet u tilt'1 Profits îiiei'caf. mit lime tilte of tisîig tise bill lCat nu:atî ita

ptublic tgaivîe ia jutry in intenanace, itt caery Caourt, wiatiier lii lanal received frott tce reata anat ptaait'l ni Ille lot inutiaCîtigare
rcquired or mut. 'l'lie juary cîilled nit til. inisttaice of i party 1,0 irae nstgise niîier-nîî< tue sitlre tniachrente ntal pftlît
taut auit andi the Céest far sutatîutimg 'anud fkor attctttlince, beamorîgg aaaaae mtai nrine at the lre of e ntpaum inim t'eit s aa Crhat
mire chaietîbie oniv'~ aý,ainsî itim. lifrt pli ttil' mrra'cai itd lime ugoqemf ongs twetyo lonr. : hei

Th~ie i32tid Rectioun domes n'mt, ina cir 'aicw. show triant.ouati' erc gnoo anti vaia:île holii-mes aia huailslings titereon. timbici ne
correiapiandeat siggcmas-it s:l'a' tite Cierli salal rctitrn a Jury barrît bavai niile iii patucaiain of Hl th it piasintit' i:i tant naiire

;of five I)îerefn.a ps-eillt, mîmt five fians tair iitr.p liel, air five tnîmetlier slt itomie atal preinide-s ;o bu.'n dimwn ivere itisareal by
<mf tise jury i attetandaice tît the Court, anad as raîtier min irgit- ilî01 ni' net ,bnt if mat, ynr piaiitiff-ambuittedca that he S!.4aUl-l ihive
maient the 'alier way. ia'Iltr"a lime 1:2 tl houue'and premiae, tai iieiîg a niurtgngee in ipos-

i)isnppminhd mAlitaîrs are relidy ennaoîgh teâ T'nike uu'afitindd 1scs'-ion1 : t11ait at uIl tinte of tilt da'ntiî of lais faitier, lime equaity of
chaîrges agninlzt <fficers, liut n Cicrk alto aîaust havite .1 genera l reiempaion of lte inortgageai prenaibttas vestd ia pmiaiiiati'., admi

cquaintance in the iî%tlmtria i î"ll aligtyq bo aille lai sel vras an lifant of lesi titan two ycara of nge: anti 'avui imoctanie mof
tai m aggestiuass mit deiancc by sciectiatg 'lirat clasai itieai.t - tise mage of' tavcatv-onc ycirs on lime 2 lits diîy of November, 1857:

Eu%. L. J.] ,and prayet llaie u'.iltl redeatiptign mecrce.
- - . I To titis bill time defeti'lanta dlegiurreýil. and ehrît il fer enaise cr

U . C . R E P 0 R T S. alearr"r itI ate bill (titi not cotaimamy immater cf eqtity 'avitereimi
____________________________________________________ the Court coutl grotmit aaîy decrc, or give lime pliiîf aaîy relief

EttROît AND Ait mIEAL agalmat lthe defa'ndannl'c, ant i)Cr Caritr caisse oif alemarrer, liat
it apEaerreui ly lte bl I litI the -ittle coinmnoniy katoten as Illte

llPptrl t xDL Ri oIîÂ'<, E'qa. ir, >'Z!~ia' ~qte a' <a t e~a' Sîntute cf ~imiations witia respm'ct ta re'it prnperty, waï' an efl'tc-
-- taîuot tir te the relief ftuomglt lay lte plainttif an tîte lbuit ; ainal nlc,

(lIal'ie al ima lis1Sr .7. l ltýlattt"si. Mi. C. J .tae talots. %V. fi. D:l'orae Q n. titat il appearemi by lte bill, liait flie equity sougiat tc be thereity
CbCiaafJet. (' il , limai lion. tI. ir t'iChiaaoaiier Eaatsv; mime tisa. Mrta. Jitut"a'ý. enfarced, arose liefire alime palbsing if time tact ho esaîbisit Ilme Court
Ilia.Ns; the lin. Nîr. N*aIeatCtiiiîa'lir8inAtmE; aimo limon. ýir.Jutke lltt2tiitaij of Chancery in titis Provinice ; ai tuait tite tact pnsseai in lte 18tia

and ise ion.Mr utic il u tui.)year of lte reign of Iler Mn-jesly Qucen Victoria, inîtitla l "An
BAt.t. v CoLîa'a'r.a.L.Act ta amenai titi' Law a te iDormant Equities," was timerefore aise

HALLV. CLI)IF.I.. an effectuai Isar ta liae relief sougitt by lte plaintiff: wberefore,
Maa~aoeflairaqM ui4(irs-.'titl of Lim«a<taim-eftrj andal nso for litat, lte tiefendint Nateil tens an nneces8ary pit-rly

J<rlti. Chat tio Doritant Equti'ta .Act dites as' Ahtlt <aitflo C acuaa t uat ittartzalgo- te titis suit, auJ fuar divers otier imaperfections, &c., tic defmandantat
aitat tai. wilihirc he aIaia fur t'aastimaleiiix icsas timme, tti ttsueut
erra'atii Ib tiemuiiaiaasca.-aucià ni.iam are au lam tiait atah utiier lituMais diii dermur.

aiiiii.' oaf abat orgglnal Ctluwa''y Alct. Upaîn argumenît tue denaarrer wis overrulcd, 'aiith costs.*
Su taiigaia thei iflarhtC;xOar ttcuaîslit'Ia pocteesmin ail lte mertga'd "'taie, lte tityi~ rn
ya'airalittiaeaa tata bi as rWtailea ain it bl gin t tuas foir s0 tasse m ie a îîîîîu cita tai i liethe uetetiuîaats narredc, aîîsagang na reasons

pSii'aiiumliumtili ii4. air oaniata n>lagaîiia.yasiîlamatait f appeau:
If la te Qaa'jtmeIletuoimÔairt:'ea, sisoaîd ltkopu,ta.aeatiiaga Inoii. fin by lI Ileeuse il appearai, tait the face of lthe bill, Éiant beferc
a'ja'ttma'nl. bai acutai. ai boy lita,, baaf'aa'a judgtaant, tasy proaiaimxam by payiaigtîrefmr

Stiai aiciaiiado" mia, let, balîllcolin, the filing tetinre tin twenty ycais bûi eiipsed sitice blax'
1ia ulairzgaga as mtit a utiles- caAem'. aii lissbity on a-cotisa aif intaîncy la ta bce weli entereti imito possessin of te ia.s anad premises sougiat ta bc

'aliOweai far tl, litai rMutauitlm t!attta't<f h i lttiW" the3 lMailtute' tralI. 538 ol redeeneai;minai the prnovisionis cf tise twn'ety-l'rte and otchier 8cecior'
tbe Cattteoltttad Stittate of L'imier Cantada) fer .!ai blotstg aif acilota. cf tue Consolitnteai Statutes of Upper Canadat, <4th Wlanm IV.,
Titis was ami appeau frott a ajuggient of fris lioaior V. C. EsTEèN, cap. 1, sec. M.) itttiîied IlAn Act eespectisg lite Limaitations cf

niretruing tue deiurree put iii ly thie defendanta Actions nuit Suits rciitîing to Reni i'roperty," &e,, are therefore
Titi' b-11 ia lte Court beiow was flIed oaa lte 20tii Ociobier, 1869, au effectuai bise ta any relief bciaag decreed upon lthe smiid bill.

hy Jat Coliviwd againait Ilezekiah J. ItaU and Johna Maztcli, 2. Becnuse it aliei aippeairs fromu lte saiid bill, tint the etitate of
seîtisg frlth litait one Robert Coidweii, lte fallier cf lte plintiill, Mýaswcl l tite sailan tadsi and preetises bitd become ûbsolule nit

'a .ins lte ycar W3M', tilt owatv'r cf lot inber 104, ina hIl oni laiw before te fou'lth day cf Iltche, 1837 ; mnil titmt therefore lte
of Guelpht, conlnai iug, by adiissuremeut, cine quarter affain acre, ----

waith a valuie heuse thereeti, eroesuet by laina: titat on or about "f ea OU. C. Li Y5. 141.
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provisions of the ctcveîîUî seutt>n o., tic Act of flic Pîîiliamnîit of cl:ttu4es givo us- exaciiy Ille provision, 1 tlîink, iii eflcct, wvlncl wiis
Upper Cnida, pa-sed iii tic ýeveîitlî yeur of the reign of Ilis late enibraccd iii the Dornnant Equities Act, whli it stood by it.eIf.
Mtajcsty Kinîg W'îlliaîîî flic Fourtit, intitleI "An Act to establibiî My opinion is, flint in tie case of aunactual inortgage, that is,
a Court of Cbiancery in fins Province, (Conisolidated Staitutes of wçhen the condition wlîicli rtlates te redeînption is expresscd in the
Upper Canada, chap. 88, sec 27,) present a furthcr bar to the deed, the Dornmant Equities Act does miot auply, but %bat lme Le-
relief souglit, inascnucb as there tire no circamnstauces therein gisinture left sucli cases te be dealt witlî under flic Ilth clan~se of
appearing wlîich would Laake it reasonai.e or just fur suds being flic original Chmincery Act.
decreed, sud In that respectl I grec with tlie Vice-Cbancellor'sjudgnient. IL

8rd. Because it also appears fromr tlic said bill,fl th Uc aimi nuas obviously iîîtended by the Legislature, 1 tlîink, to leave the
or interest whiclîfthc rebsomdeat secks tlîereby te recover arose former previs4o in regard to niortgages undisturbed, and if an, then
before the fourth dtly et Niardi, 1837, and tlint Uereforo the pro- ive bave only to coubider bîon this cube stands upon the Stutute of
'visions of thc 8tatute passed in tie eightecnth year of Iler pressmît ILimitations.

'Majesty's reigns, iiititled Il An Act as te Dormiant Equitieq," (Cou- IThe statenients in tlic plaintifr's bill are that flic Inortgage nioney
-z)Iidatecd St&tutes4 of Upper Canadaî, chiap. 12, sects, 59 andI GO,) iras payable on 4tli February, 185î, antI being unpaid, the estato
bave effectually precluded aîîy di>turbitzcc of flic title of tie of flic inortgiigeIý becamue on that day absolute as. lair ; but the
appellants, Nîvhîi'.lî iS Valid atai InotwNithstaiiding any of :licgrsuids ni(ortgager, R~obert Caldell, iras net di>turbed iii the possession,
or matters alleged ii flic bill. andI coutinued to live, with bis fanaily, upen tic premnises tili lie

In support of 1ýe decisien of tlie Court beloir, tue plaiîîtiff died, whielà nuas soametime in the nionth of 'May, 1838 ;lie died
assigned as reasons: intestate, leasing a ividew andI this plaintiff, bis enlysurviviîîg sou,

Ist. ThattlieSatutccfliiuitationsiksno bar to tic relief sought Uhe plaintiff beiîîg tîmen under ivro yeurs ef age. Thcy rtniaintd
by hiru. 1in possebsien of tîme premaises tilI soîîîe tfinie in Ulic year 1839, andI

2sid. Ihiat tie saisi Court of Clinncery, intIer sectioni 11 of 7th about a year after tie tIeatlî of the nmortgagoî', irbei the .îîortgat-
William IV., eliapter 2, )vas fîîlly wîîrraiitcd, hy thc circoustanceb gte, NMa-well, cntered into possession, andI took thc rents andl
of the case, in making the said order. profits till seme finie iii the year 1842, in whicb year lic assigned

3rd. That the Act as te Dormant Equities is no bar to Uic relief' bis intcrest iii thie lot te the Mefndant, )lall, subject te the equity
sought. of redemptien. ]lall entered into possession in 1842, o.n recciving

On3 the appeal corning on to be argued, A. C'reoks, for flic the assignmcint of the tnortgage, andI is still in possession.
appellant, referred to Barka-orth v. ]'oung (4 Dreir. 1. S. C. 3 Jur. 1 tbink it cicar thast thie statute did not begin ta mun in the lîfe-
N. S. 84), te show that a statutable bar might be relie'J en t7 time of tie rnortgagor, though thc estate bail become nbsolutc at
demurrer. Heors thc rigbit, he centendes), lîad accrued before the loir, by bis foilure to puy on thc day, for tie cnortgagor cras ail
4th March, 1837, default hiaving before tien been niade, and Brown the finie in possession, aud had only to puy or tender the mertgago
v. Cole (14 Sim. 427) shows the riglit accrues on default being I meney ; andI if tlîe niortgagec hmat attcmptcd te dispessess lîim by
MadIe. 1ejectmnent, lit could, nt ny trne before judgment, bave stayed

That tlîe Legisiature fanding tle rmIe introduced by the Chancery! procecdiagsi by paying flic amaount due inte court, with costs. Hec
Act insuficieiît, bad introduced thec 18 Victoria, kuown as thec tîmerefore had ocetr occasion te bring a suit for redemption ; ans!
Dormnant Equities Act, and intended te apply to mortgagcs as ivell lit is car on tlîe 3Oth clause of Statute 4, Williaim IV, chiap. 1,
as otier cases. (Attorney CencraZ v. Graieit, 8 Gr. 130; Wragg Y. followiîîg whlat hast beforc been the rule in cquity, Iiat the statute
.Be:kili, 7 Or. 222.) in tbis case di! nlot begin to rua till Maxwrell toek, possession, nt

Then thc StatuÉe of Limitations bars flic plaintiff's riglît te, wrliclî time the equity of redemption iras in tlîc plaintiff, then an
recor>r. Twenty years lias expired before tic filing of tlic bill, .infant,
antI thîis plaintiff dees imot corne ivitliin any of the exceptions men-, Tîmere ils somne tIificulty in thie case, front tic iant of a precise
tiones! in thme disability clause. statememt in the bill of thc time ien Maxirzelt took. possession.

The defendants arc aIsoecntitled te the protection inteiîded tn be if nre should takc if upon thme statememît tlîat is matIe, tliat lio cer-
given to naortgagees, uîîdcr tliue ltlî section of the Clîancery Act. 1 tainly toek possession before the 201h October, 1839, tlien 20Oyears

R. A. lla"ion, and ieith hini Thos. lodgins, for tha respondent. liatI cla-pses! betireen bis taking possession and thme filing of this
It is flot stîciro that tic 20 years liad expireu, irlen bill fictI;- bill. 'lic quiestion is, irbetiier, whlen the plaintiff lias states' that

tic intendment ill be ogaîn.st Uie defeiida.nt, irh iniglît have Maxireit took possession about a year ntter the mortgager dicd,
ansireres! and! shewn distina.ly hmoi thîîs fact nuas; but ndini tcing' rhicli inus sonietimie in Moly, 1858, Le does iii effect as2ert that lie
tlint the 20 years bail clapscd, tlipu it is conttndesî tlint it tIcs net too(k possession befere 2_Otlî October, 1 &>9 ?
operate us a bar to tlic rigbt sought. If nre are nlot at liberty te gatmer this froni tic statemnent, as it

It iras net intcnded by thc present Statute of î.imitotiong te is matIe, tlmen flic plaiiîtiff caîmiot be lielîl (o be bound, andI thec
waL-e any alteration in respect te disabilities wlîiclî operated te defendnt, insteas! of demurring, shsould lîmnseif have states! ant

poetparties rigbts beforc the passing of Uic oct: thos, if the rhiat tinie bce tool, possession, irlic li h as! the best menus of

person entitles! to the cquity of redemption acere under disability .Assuin g tcto h rnil htalsaennsaniuul

irbn The dortgago itooke potebasoe Uic tic l flt blausn of or doubtfully put in a bill, arc te bc talsen, in the inost siringett
t-un ho fnco c iantnbe taliho aodnes bf tmon lt clusrer îf sIe ûgainst the plaintiff, nre shouls! ols! that about a year froni

the~~~~~~~~~~~~~ CbneyAtcno etkn datg pndnur the maontb of May, in one year, must bave expired before 20tlî Oct.,
but if the Court sbould bc of a different opinion, ilien it is con-i h etyate ti oteddta tl litf nti

tendd tat crcuatanes lunthisbil areellitycase is not bound, because of bis disability front infancy until
insufficient, unîd that mortgage.e are not iuithin the provisiois of the thrce or four yenrs before tîme commenccment of thîs suit. On tîe
Dormant Equitien Act. otber brind, it is contended, flhat in tîme cse of znortgagors ans!

Tbey referres! to Baker v. 11citom, 14 Simons, 426 Cope y. thîcir licirs, tîiere is no such exception on account of disability.
Doh'erty, 2 De G. & J. 614; Ecar:z.' y. The Cordiraneri' Companyu, uas! thatt tlîe lapse of 3 cars is thererore a conclu.sive bar. But I
bJur. N. S. 1216. !tbink ire must hlds fliat in regard to equitable as ircîl as legal
The judgment of tbe Court iras del ivred by Sir J. B. RlonîNsoN*, .interests, ans! in the case of mortgages as wircl os in others, tho

Bart., C. J. j disahihmty, on account of infiney, -s ta be alloired. We have ta
Tho first hlf of the special preanible te the Mtatute respecting considcr tlie ]Gh, 17tb, 28tb, 32îid antI 36Élî clauses of the stalute

Dormant Equities, 18 Victoria, chiapter 124, ferms no part of the of 1854, chupter 1 ; or rater, tiking tbecprovisionisas tey stoand
clause of tjm e Chanccry Act in tie Consuilidates! StatuÉes, U. C .1 tbe cxisting statute, chapter 88 (Conr.olidatedI Statutes of Uppcr
,wivmel contains the provision respectîng Dormant Equities (Coi.. Canda, rectionb 1, 2, 21, 31, antI 46. We brive the general rule
St. Il. C., chap. 12, sec. 0).* But it fornis the 58th d'ns-e of thai as reg rIls actions for legal right.î, in section 1 ' noxnely. thit the
Act, andI is eufliciently referros! ta 1n the ù9th. te enable us Io read artion must be bronght -ithin 20 years next after the fine wbcn
it in connection cvith the latter clause. The 68, 69 ans! 6Oth -ho rirht to bring the action nccrized. Ia section 2. ire arc tehl
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-wt'cn lic action shall be consideref' t0 have accrue(]. Section 21 for Uic puîrposecs ot' flic sliti rhannel or r:îce-WAY, t0 the saisi lands
inakes tlic Ppeciaii provision in regard to inortgiges :tflin a suit iuid pre;tises of the plaintiff, and by iens of the saisi cliannel or
te reileei eiail tint e brouglit but ieithin -10 yciirs îîct linter flic rac î ~ i nînli of' thi v:ter cf tfelia sd strceain as5 ifis titcC-
Urne lit veiicfi tilt i ortgngee obtaiîiei l pe-ession of ilue, esît- suri for thé~ puiriasu of worl.ing the eatv-uill of file plaititiff,

xiol-eor receilijt of thic relit or profits, unless wile a writteii i erecte.] soi lîeing ii and sillon filie sid lands of the lluitiff, theni
ztcku'î1wtcdguîietit U cfle iortgngor's titte, or ef his riglit in rcetn , of right dii flowç, iid ,tilt of rigit, ouglit te flow, in and through
lins in flic nientitibou beca giveui. Sec. 3 1 provides, ln effeet, flint the î.alid ciaîimet or rnice-w.iy ta flic salI land,% of the plaintif;, but
& persouî cI.laiiîg alîiy land or rent, in rqiiy, mulest hring bis5 suit ice defeîîdanti, iiiieniig Io inîjure file pluUntiff lin flue ue ana eii-
ili equity, iviflulu the period during wiiicli lie iiiglit biare lîrotiglit joynierit oif the saiîl strealti for flic purposca sifnresaid, atint hy flic

anr actioni ('t law) te recover, if lie land been eîutitled it lale te mentns afuires;tid, Ladl irongftihly flirown and d'id wrongfully con-
sucli elatî or interest as hc 8hahl clit iii cqufty. tiuU to Uirow ine tile said strestm, bigher up flec saine, and abtive

And followiîig ail tlucbe provi>ions9, cornes flc- -1ltI section, NvIiilile saud timnî îiil] chiarnel or race-way. shibq, and picces of slabs
eniaets, fiait if at tie lune ut Nçiiclî te righit cf any persorn tu and cilles tiînber xviiichî 2-nk in tlc salît streuu and intit the said
bring ain actio)n t0 rccovcr:tny land or rein -hall have first accrued, dlans, at osî neair tlic moudsi or claitrance of the sulîl cluannci or race-
as thereuobcforc atectioncti, snch persen shal io liae en ani inifant, iviîy, anid lby se siuuking tl.ey obstrucied and prevented the waters
filen sucu pcrsan may, nctiitist:îîziditig tie period of lweiity years ('f the salîl 2treaui freont floevitig in its natural anîl accustocied
niay bave expired, bring bis action te recover sucli land or lent, mnanner lin and thîrough flic saisi chauinel or race-viiy te flic said
nt aîiy tiîne teithin fers years ncxt strier lie shaHl have celscd te be lands of fie plitiff; and Iby fliese means Uic defeuidant wrong-
uitiler s!uchi <isability. fully andI iîijurbius1y hinduercîl and prevented tlic plaintiR in buis

Tite 2-Ist clause, %vhibeb specially relates te morîege. det io, tse and vujoyment of tiLe salît streaut fur flic purpoces afore.
it is truc, contain within if any exception on acecouait cf itufiaocy or: sai., 5lc.
other disability, but tihat is3 bectuiso the %Dit objcî of' flui clause Tite defendant plende l, 1lst, mot guilty.

was to settie flic question 9-t thiat fine fice righit te suc fer rcdeip- I2. That flic plaintiff was net posbesscd of fle lanuds andl ene-
lion shall bc taken t0 begin;- ilui is t0 say, nlot front fie 1110e of. inents as allegcd.
tue estait becoming absolute nt law, as uighît sviflieut thils clause 3. ThaI the plaintiff aas neot eîîtitied te the benefit aend adrn-
Ladl been contertled, but front the lime of tile nertgngec entcring tages of tfie wvaers of tlic salîl streua or river, in totiner and
loto possesszion. forta, &c.

-- -4. Tist the danmage complabocîl of iras cssused by constnncting
QUEE~'i theI. i dam mentioned in the second casant in acarchess and ituproper

unsafle and uiîskilful nutatner, withîout, prûvidýng neccssîury waste-
gates te afford a passage for large quantities of shabs, bark, drift-

Réîpcrted b5, Cinuioirit tcni.,soax, Essq, Barrs5er-at-Law, RqtsSer te the (Surt. wood, saw-dusî. and ciller substances, annually floutin douve tLe
sisid river.

Arsvus v. Ssynuut. Issue wras joined on fliese pions.
letenfree wim tcita. p'r0eile-obitructioa of racet-ua!l-('en"p. 1 . c.. At the trial ai Peterboeroughi, before Itidihards, J., il wns provc.l

Ci,. 4.; , V.C * . tbai flicrc vere mny mills besidles thiat of ibis defendant above
'fhp lrýt mutirtgce tIhat the plainitffî ira p&eîx.esor lf and% fair tit%~ crer Uic Plaintiff's dam tRilin the plainitiff's milis vre obstriictedl in

"1 n"mfîcb "o bro!bdarptoit ý-Itolowir-wr hir working by an accumulation of shn'os and pieces et slabs at
fil lauit on fai land. and that tii. detenadsnt. fy ifirowîng itn1is, 4C., sale thl. flic entrante freint tie river loto his race-wny seemed te be clecar,
etrezoi. had wogiiyoLtruct.'d bus eaJo>iemt

ThC s'coud ceulet staled sisatls acertain mae-,vay hid en coiistriiefed frein a das ant it bo liad suffered rouch damage fram il, but it was difficult
onst d tnssn e the mti lanid or the. piisii. tiy mîeane wbereof o lunch et te prove -ertainly ihat a part of tile injury iras occasioned by any
tii, wate.rua wax nocesesry for the purpuno of wrifla the iaiutif f a lisit diii slabs tilt ownio f ie river nt the dcfcndat's tabll, and impossible
and cught go loti, îfirougti sait! rnc,.iiav-. but tfîst thie titeudait errôtpeuitlfy
threw sitta tnd pieces cf titnter. Ar-. toto te sticam aboie xald~.eiy to ascertain for wata portion ef Uhe injury the defendat could bo
-hids sut. anit prcvcated iii, water f-cm lewu Ii IL Accustuud insinuer, iLeld responsible. Tite jury coula only codeavour t0 mnake front

etj) tao fte8;dsrsa be cvidr.ncc a probable conjLcture. It appcarcd tbat tic land ini
Iapp-ared tuat the ,13tamfifs l tand cn wbtrh the milt stacd w=n net upon tii, question aras net actually supon the river, but near il, and tiat the
Attrait. bttbat between it and the strnsu. alovg thbrace irey.a traciet rIuît land bets-cen il and tLe river, tlirough whiich the race-ay rasi,
ltei-arud betongluîg te one il. freonawheon thue pltffftitd tee4.giving flint b elonged teon 0 iogers, s-ho bcd cxccuted a Icase of the mîi,

.. 1:tuus te atrSeeua oî,înr piirxonowne te %boit , îslntuî
wh etc0 iuid b- bins aI the faute anezed it wst impo"iulfîte &iue. with tlic appaurtenatnces, and the right to use a certain quûtntity

tatn' ewmuet.tfsanyof theobarutneae s aed rby theodcfkdant, andb cov f irater te <Irive tic machinery specificd. te the plaintiff and one
iiic by thî,oîfiem, ursinmUfa aasieLdt L

let, tuit ibis evtldence isepportcl tia deetaratien - that til, ptstifftTwisenitiid Vnltefdfit a lsn b assigncd e h plaintiff.
te reco-er; tend that tIi, tincertloty as tn tihe amnait of defendant'a Ilsbilt, The defeodantîs counisel anoved as ground of nlon suit ut tLe trial,
for-mieS no grcenS for disturblfn; the. verdict, whf ch s-as fer C40. that Uic plaintiffLad failed to provo tLot bc aras entiticd f0 tLe
Ifd, stuc, thist as If., i ojury coluptaoed cf %vas canent byr acia mSs'rongful by la as b L elrto etoco esc nitrs i histtut,îCnît. Stats. 1.C ch 47, sec 21. aend sih asthe ptaitiffcuiîîud ti- a intedcmio nindrt ueauneesinhis
viîtoîtty re-atr, fur it s-as tîue4ooemr3p la rnfer ta the eselmnnt ta the dcl,- as gave Lim a rigbt te tlie use of flic waters as he allegcd, or tliat
ration, the acton net betng fur cnsy penalty gînen tby il, Le r-as, either by virtue of Lis possession of the lands or other-
TLe declaration statezl tbat the plaisatiff was possciesd eof certain' W ise, entittctd ta the use and flowr of the waters of tLe riverfor the

lands ond premises, aritL tLe appartenances, adjacent and fleur te purpasaul and ie a inanaer aVled : thtat la, tbat Le hast no right,
flic river sr strearo cathed flie Otonabec, andi that by reason thicof jby reason of aoy tbing stateil or provcd, te bave Uic waters of flie
tLe plaintiff tbon of right ougbî te Lave Ladl and enjoycd, and still river run into and through Lis rnce-iray, arbicL aouhd Le diverting
of right oughi to ha"e and enjoy the luenefit and advait.gc of the ihent front the nulural course of the streuin.)
waters of the sasi strea, for Uic purpose of arerking tLe taills of 1 Leatve aras reserveul te movo f3r at nonsr.it on these grcoonds,
tLe plaintiff, erected anud be!og in and upofl the sriid lands mnd anmd tbe jury found for tLe plaintiff anU $40 damuges.
pretoies; and tL..îthe defendant, by throwing c s-iab nd pieccs Reod, Q. C., obtined nfruie nisi for v, nouisuit on the ltave vo-
of slutbs und other timber ioto the saidi streant, Lad wrongfal!y and served, or for a near trial on the 1mw ond evidence, on the ground
ujurîously obstrtucted te plaintiff la bis use ana enjoyment cf tiai Uie defendoot iras entitled by tLe ovidenco he a verdict on Lis

tLe waters of tLe soid aI rent for tLe purposes oforesaiul. second. third. and fourth pleas Il cidI Beadtswerth v. 2'orkiTip-
In a second coui the pîniniff stated Ibat Le aras posscssed of ton, 1 Q B. 782; Brrtnton v. Hall, lb. 792 - Cautcuei v. Russell,

certain lands uand premises adjacenit and near te thse streata or 26, I.. J. Ex. 34; )Vood v. Waîud, 3 Hi.. 7448 Sampiron v. lid-
river calied the river 0f onobee, andl by reason thereof aras enîlfced dinoit, 1 C. B. N. S. 590, Afilis v. Dizon, 4 U3. C. C. P. 222
ta tLe use and h!oa of the sabd streans, for the btriefuî antd enjoy- Tue-r Parea, 7 U. C. C. P. 269 ; Mascai v. ill1, 5 B. & Ad. 17.
ment of the eaid land and prerobsus, miLh tLe ilppurtecacces, and'1 Adani Crook4 shearcd cause, and dited Embre't v. 0wmn, 6 Ex.
for the benefit and c îjoymenî ihucreof a certain channel or race- 6M9; -)?ickini:oi V. The Grand .Tunelion Canial Co., 7 Ex. 299;

ay wus ceustructcd "rrm a 'certain dam on tLe sabU strettis, muade 1 Whadey v. Laing, 2 Il. & N. 476 ; 11azon v. Hill1, 5 B. & Ad. 1I
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Miner V. Gemoilr, 12 Mwà. LI. C, (' l1. Lord V. Tl,-!v'~.~ iii iLe pond rab flot su et :-e ibnt brivoevi îî ii.i race-vway amt lits
ilne fi»Yh Cily (ý Sidney, lb. *î8 1 v. 14»?car.ù, .5 inill, %hi Il i a vo~tî d l.c dîaîicu beîow il» polid, iliere i's IiI

Jiir. Ni. S. 8M3 ;d.e on 7'e, 10, ti3 4 ; eogers v. 13w/c o, a tract of ktud of somoicle l dougieig to ,uîoîlîcr pîrsy. îîîit
10 U. C. C. P. 481 -1eXrthan V. 2berfey, E. & li. 1tCcnsol. Stt.lyiîg betlyetn Mssîcw nd bis inii)s,n i Ille whole couràt!
U. C', ch. 47, Fec. 2, ch *sS. of the nce-wnv ; so tiiet ibat lte fflaiatili iz iii filet clainsing hs a

3lîe ficis of fie cas-e more fulty appeir in lie jutigneiît. rigit to dinri pan.rt Ur (lit. fiatr 'if the, river, anîd cariy it ttbîoUght
If ont ,oN. e. J.. deb vn'rcn> Ille jîicof te emirt tiiu ictar- viy -, î %iniiat lin' çiip1 .1itn f is. t lint lin timn 01i>lt ie

'fle evienco îî[ron tlhu trial prave'd WC~ i bîînk. ?#Il uItlr irŽ t 't i i fi fni i lie shahs thi oiîhi ile niaiC of11ii race 0:1V ist 
gret 0ibstrovtin n iii th bu iiiry ofi th bu «ter ,i tînu rivvr t)tî n, i te a r:£c o orntn lin h 'N;ttnr ilinrinýls il fit»» it illo thI,

into the rùce- a ay whlieli ;en fiut othie inil IPonti fi (lie pfl if '., 1liaitotl colii eaI ol te iv ýr, ta iku gi ,:ai injury o%ý nnviîer ori teliiit
mtiii ocstn' by siabs anti patsmi*: s tlàiron ioni theo rive, Of !lîe taill lln
it Ille mnille abon c thî e-y.. soow tif ii ni :1 ln 'î,nTe lleî e an- tnao ni - inî:îi ng ii the (trt eif C-welumnn i'leas,
iîhore. It wa-i provci i >î;t îtp eiabsan ninat arc caiii gritnliigs, l'y liti p>hit itil, Aut55t O, auiibt ille ~ titi of 4'tti.t foi r li

wiîieb~~~~~~~~~~~~~ reprso ib steii:? t, rlin îî ,~ ron fuiiy dnrovving sinl~iii otu the iiet tî it ini ilîCrehy con?-

hefnir beiog irotrié in, coilt-cet, iii lirgé -iîiî ilt the eti «ft- ribiittg 1i part te (lie ver'y iinjury thai lit cnnnînaitv of ici tid~
the pastd alîni- aif ttîcii ni tn il tîntatiff*.raeo.y anvi lot-nieti su t 'flc et tti m i ~ tingle ili tlîvse ctioni s il iiitni
bîtto n 'ohin usass, the grioihug ilhicg up Ilie ittnlîc~ig.)iiiSt flicnlifetnlîn :S1)ydntr. ali upon tht, trial the balise obje
the rls flians vnnirtt vîsn'iî ta Ille nllainlitr s ng>t fin rttnr opiî Ille pietti.

The cifect of titis e IV c l~eî Ie qiîan£îîy nnî enatrr in iiiat illi' awlt Cviieîncc as bave bcel, tinkctl in tiîis.

pari, 1tn olsctbstrz it.î ;iinl the, rc--y ni it, force it On Tie cas Qf Xureba v. Ilarfenil (i 1 î & Wl F;,33 goen fiii, we
.n,e id'tw:îay f'rotte the rc-aaddinientrlti:tltiuz ipiot I2tg te recoivtr ons lltitcinîtailn:

of th iver as ilttî heitîri iittI :is ftained ini tit lirtstît case, alIln ii tlle ut et". £îngîit in
Vintt isnti suTéei gre-it. lainge frein site nîb'lr%îcci4 not t!ecciy applicatble, hcîeiii tîttt case Oint plaiîîtiffls liiii, as

ww; proved clcarly. lits Cmiii t cnnf))el ta> tilt yntît 18ou e 0 ler i- the c.otnt, vrz%.a 11)ilîpoîi til anie stienni as cii efesiii
The diffienkly rs ini nialring i clear fo)r %,bat portion of ti in- ainis ; butIrn u il) substnîniic tlne>v casvi IrrC ilot lstiiîgui.htnle

j»ry tie defendant, or tuiy ûifier I)rp itr of atiy intier i ntînn os% f-ronti>t It is trin. li aït itil iiitit intrrîieii thât iliri p'aiil
tlle stream fiiglier op tlîe strenl, cenIti le ju'nîIY 1i ini .tWîe iris i>«,eat>nfisol afn> nreii ,nsr i/n* en r. atn 1 by r'smi

ýSevrmn actions hla liten broughît. ani vrete tricd nit Ille siar) ils of Iii8 1hs..ii iose lnlie h a) a riglit inn the anhaînlîges Of

3ieq giýý te il iies ihiç,e(c on lie. ow g iflic %vaietnof fe >ttenin for tbte pntpse of ;rorkin ?iik titii foýr

aahmceoccasionnil hy the sîlbs chat hate beca zlroxyt il% hy u-it 'Jf OIle nvnerc, sis logers lia , Nviteiwis th4 land ilt cte ivay
hisciself or his wIorktnentnt lin tar o n miil. te the river . and> iiler sucist.t fil On(b'liiî ise case of .iriii,

It %vns impossuie to sbhew rle-trly wttat proportica the dntfend '%nt v llisîrl', dors e-ersi io suîpport he îdmntilf>: assntrtiûiî, linit Iîy
in tuti action hut contriblitet tii tilt- grievailco contpimiorn of. renson of the posýsessionm of I:%nîsz me:î tihe river. lie has in, rigînt to
Tlîey cleamly could flot bave secn ailt maie jointiy lisble, anosl ut tîto uset of tic cvî£cr, for Pn">gers coulîl have taiten fi portion of theo
coiîld bic no reason irv one, of tile wmoa)gdocr.9 shooti not ho lîcîni imiter of te river, andi led it tan bis milis h&:owr, cacept nis to aily
;inivitual'y lisble for such wr, olg as, be Ital doiten. becausc other pen.asî abînve lissa wlîo coultU tru?,v coinpî>ain nOl hcîng iinjtitnt hy
tnill-owners hall icidividuaiiy ccnnantiiiîlcn sitiffla'r wrtg- suiclt diversioQn.

If an arbitration lied lcencit li etiveen the pîuinîif anti aU thet Thli Court nf Cotinînon l'lear, uptai the casé lirgedt befiîre titeon,
parties eueti, un arbintrator ivoulit ntenipt te setie in the iirst plnîc i have coio 1 tînose coxîctisan ilinit the ul otjcîo iibtr tas ian
wsbat dnnntige the piaintift bail rufferedn on the arboin, andtitn jlt, Illt for o f declnr.îîîon or a-i n t îe Vn'rnnce bletie Ille eviIituîce
iTigiit bav-e enilca)vour hn sipportisin as lie best co»Iiin upcnn tbe evi-adtelcario trgl ntl- right C1">iliedn by iît planitiff.
dcrnce what portion of tic ý;holo dniîiage epelcb alîcui cv but li, arc îlOt etiiien Co Pieraiil, aniw titr e scc the judgnlglt. tlioty
coîlti flot ho sa Dintnly d'oie by dhiferent jonces di>'posing f Ol* ie- at, prepatreni to pronooince iii theceei fa) WC incline to thie ettme
t-euh actions. It mn3' havt, heeu aîtetopteti, anti perbaps it wis opetîton, tîcougu iii going tîntgli (lie mtnty clies citial WC lbare
to halte care thist the irerdicts in -,i ltic cases dii flot rnskc up tuet witit decla of thnt leitrntedjuilges wivbch tt diii net itppear ti ils
togecher an amount match cxcceeing the srboie danange the pintf eayt eocl vt' i i"iun ftecutl oOiaav
liad provretiI 8friirI e sdd. n odpyig e.I tîhe acin

Suppoz-ing aiy difficuly on chait betà avîoitict se. far as it conîti brt is uuir1 ecnilrn.a piug
he, tin tiiere asq te difficeity of aalcing out with siny lelem'tb'o brtlit by tue différent plaittîùiIý, Ct- h uinjiry vrhicl Ille
degree of cert3inty what ptoportion of slabs bat Corne d1oin ftnni I leiadatits are chargeai wiulî is slicîn ta have prasceüeie trotna lct4
enci Mill esecîlly whezis -me considcc- that the grindinga as the>- çtohiiiea by oiar sîntute. Coaîtol. Stain. U. C., cli 47, sec. L,
are calicti, could not weil lie traceti Io ba-o camte from one Mill nanaey, Clrowînig glabs anad other staff itîto il etream; - anti thnt
more tâtn an other, tliongh whben whole shahs htippeti to bc the plintifh', ns au inilidual Suffering a, Pliate anti pirtîcufnîr

mrotrieti andi thei mark known, they tcculd ttlhord Somle Materin aftnnge frorn tilt public '>eong, is ciearSy entitIeti te sue for s;uch
for cihci$îor. ango. In coing upoîî îlot. grounti ire do iot censider that lie

Lt ia te le assulniet tsit the jury diti ne Wieil Un tby Cialt in hi bount znakie referenctc ta te slitric, for ti s not n-uag fuor
tist perplexity oft-he cime, andi toouitr ent ecep ivithin botinds. usy specifie penialty tîiven by l 8thcatute, anti ire are hotnnIl 10

Ille do not sea thata>' ro»d groand lts been nmade ont for dist'ut-li kiar Chat b>' t1> public lair tce act cnmi)lnîincti of is in ittoîf
ing the c-erdiict so far nu regards (he nînouait et dantanges, or tie ti'iluwftt; anth e p1nititiff lias set forth, ant1 liats siýýnio t.iua iny
sulffiiency of the tIcstint:nay tc provo the dtferttdnt lisble. reannn of lus pesscssnîg lad anti a viii necar tule river lie suffzr

Andtha het«n' defendînts ccciii ail of dicta haq.v avoieti doing a pecunmtry datarge froin tie oînh.iwfnii nec «t- ti dcfnitidat
%lhe injur>' coritaplicet cf b>' burning the bsebs. tir otcracisc gét- l o t diffiet fronl vviniè wre finit îo lic Oie oiiînion of- the
ting mid of titen, cainoi be doubteti. If they coulti, ntdinve wnih- Court of Conamon Pleus on tine quectiotîs inroiveai. ai» ilîdlenl it
ont riecessit>' dont a wrong 10 the plaintiY b' tbroating shem loto wouid bie ver>' 4rtarrsing Io have coinflic£îog opicuîous iii Ille
the river, andi lesvlitg them do go týierever tie sirean irotiltittke tirocourts ini actions b>' tic srme plaintdff ticpcînding on Prci.-cY
themc, then they must bo lisible to inaie compeinsation for c.hat 2siinîlar fncts.-
utoxîg, whicb indee th«is defendant tioe-a Po~t, ave £hi-, dispute. In o ut opittion tie defendtius mule shouhif lic ulnsclnargcîi

but lie oljects cht the plaintiff base no right of action, for RItu diseh-îrgrf.- b')

theso renscns, that lie bis tiet tii ale d tiht triparlun prçlprietor, (»Ttc-i.ýrut naeAsnv.Samxilcq IDd=n',Yt
hic latnd flot beiug adjncent to tie river:, -biat ie race-a> îeanl- ret,-d, ertm~1 aar u0 .. at eilctt v >ten e e
Im-m tie pond-in other words ont of the rivcr, for the pond il nIi Tîn-ro %m. annîttt r<n in-t-itt 1.Y the lutin rwentif s us it anfnilt<r

6cems i tuat platce is a nntua-l basin, tint Isa nlwnys betn ntnfendn.n. ittFnn$nî, thne nk-lrîintî iri ne s». . à- > nh iane
T
ioin

Unohhin sioIa, thnn plnntlY. nat $tni nliAin d a toi- nsi nn*Ot*sn<h 1-y
covered with water before au>' datm was theme, thougit tic watcr Ecac,çc fur a uoz uIt Q çtws~dsls~ furt ist, rc=seair trcii.
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'rîîE QeraE.N y. llxîathiat thî'y Ilat Iltle Coenat gf petre-tn t « îr.'a' If by bant-a.
.tt.art ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ i t t f; aj-t.,tt' ta.yttrc" aat-'U, >t wa itat uaîeaata ie tiutarra'iget! itlit thie 1ts'e rc lîiier

ta~~~~~~~~~~~~~~~~~~~ i t,, t 'attt i ;ge taî.a i.** ~ a a AIl tîîiit'vint i atgea were i tal ;lent iîtat ht'ing vicaîtei, "

;tt t at t. 't a.aaa ita Ii att IMM 1 Va t a - <t 1 a h1. .'1 tltt' tit tIi- niet k~ivicp Vraij -t tatal a peve ttitli as i 'a lthe et
taattt j a'If't tt ilrt. it.t att»' wd ot ii l t til -'i ita e, I ttt- iOîlca tore tt'.i t,: 'ýtr ii lalt.ie t ty î;tt 'it ai t l s's pnaaieiche

M11-a4' ta11 ', t r ii ,ti, r1.i'. »t Ut aca ta , la lit-,tai fata' în tat ta fa <fi ta''î $eb4 taa a' sIlr'alaa

n-attt~.ita tttm tuaI snttiaii ti i( 04 1 1 t. %V ' i' tien pari e-4 aire lt i ria';) be Ilatai. i f Qitiar tt <etaIe Aitil lie

tîî.'der tige, tlin!aiaieî tala ufli Ite iw m î;î Ille itçczt îtî.iiiittir
Seire Fi"tca, ni.a a bntta i> tige ('t ti, gtvi ;''tla a)etcntî.l raqil)re'i giVaa'a pzirIgts aitl a tl timety ttie t te 'ieueieal

J 'telb hiata~ tial Saine ut il a cti m ttat.Iiati.rîtllaei ti r aa.t a!at ppaîri altiat 4,17 ail, iîgt, 'til if te itr tiike
'wi look.îii laaaktdue Dit titi, p!Ve-. auîd e uéig..tet lit', CatI l itiiita> clim at ;oi liret'5Lti IlirCiit iiue t a'c tietilily lie iiîa.

hra'viclt : Il lac; lite tarata'tie b.y 'ticenits, titi-a eajprtuai'iy otf icitearjac'atig
Ail. lisretqcti (ltat aidt pitaitîttif »U'giVtsantif tu<ie tour(' i. no ttl,rJci, iti! lîaaafie ita''ae gtanttiatg the l'acent'i it tis

itere Co utiai' r'tiatii andta bai inal'tiltai. t itt Ilie eata' battit iti tjI i'gtat tau a'xitt ýctte scii 'ity (îtat theti patiesa air! of ngt, Ity n hic
%cralsaiz cf1 inreeta il îî'îtied uas antd is ýs»htjeCt »e t ca'rtnitt, wv tîti at thte fuil tige of twe.ttty-otte 3 vars.

Conitionî tltruruier terittvu, vii cy, taftr ittittg tutu trîercati j'flice îtto Etigianîs! Ie see, tus! re1ttire it t)tfere the '2i ci
i liceits QI tîa.g' blî itit laiy ba'eiil>titta titi' Jlita ti fiaot'le ch .3. ,iïa' pa''tin not icta has beeti enacleeile inte prio.
of jcîtiig taigi-tter in lîtaly ata rîtany. ingi Il. Sitpiea, ojt'\lit ville. tn ti4-tp 't'cii) a tuIt îîrcaiticaa
fiaiaac, au the couaitet or Leittax itis! Aadlttigcn, geittit untd Tlace ais te the' EtèV5iat 3larri.îge AC. '2f fiee. Il Ch "3, tient
Mlary Anui Uraîa' aithea "tunie pltîce> sa'iiii"te.r. the Condalitain Wta"* p-rZ; DrI t i wtci itta-le te m.arraîtgt iy lieet of a1 euia'r witiiltt
dt!clarrai to e ac ti! tchat if it stui! alileau' iiitt (lite t ttc tiffiibtiaîy theconento 1t îtmu'e« or gau'rîliî'aa nbI»tilitely voie, his (teen

ccuattegittt~,pt'e'coiitraet, or atiy Qtier 'tanfut cause or itiepg'dl ' araticit Eutgiaîi lay Ille eatatatte .3 r'ieD. IV, cit. î.e't; but tit
men'ît lut hiialtr Ila' 'ts! ait on IL S'ti'vanteiai tîtît 'Natry Matil lacce telteaiiaug atct litztc o fect in canada, ixteg 1i$41tsi c-. ur %;ou-
being joiateat tegetl>er intt iynttritecey, ilien îlae 'ita tclautcî a'tiii ona tvŽtteo
!shali b hail u!!iî ccitt. tliierwi.e te a'eli 'iti fl'tl faare ittia Virtate. It is clenr that file 2(, Gaeo. 11, ei, h..iat! 'net in it-acif

forrt~is" tr hassaguitaig lreactacat Ot' 1ie Maitl cOit'tti t' lthe argy b'iiîîjg force ian tii ceetttry, tact eey becaîuae seone cf il$
saiti bonad, the ,aial platilititl' in fact satitIt chtai ther' wais IatiwfUi provisionît ire il% the nature cf tingat itvîpplic.-.bite te i. liti inca-

cai.t'se titivtl tltei te Iiîlte'r ltaitt .lolit Il sti!cCrtait tnt, bi oft bring cairri(al ciat. fur int migitt uiet larevent either partst cf
,%atry 'aie Fute frati laiiig joitis! tagetiier in iiaay tiaraie.lit(> Saune atic front be'aeg in arce In wluici titere mgit tic tac s'1101
'ici tiýts hîat tilt sail jelta fi, Slîevense was uttaer tite tige of aobjectiont, tatî btccait.ae l'y tito ]tIi clause~ o tit statute it 'ut
tiretaç-aane yv.tr. aitati niaant t wtaicner, anintiJoahntaevenson, eaip%-sl y îirctIiea luit naiaig in Iti' tact conttainitl 'hxlIl extenul

<aitttar cf the iia John Il Sîtapiet'soe. (lten livuîtg. tuid noat gVCe io nu at itt'atta soc-mr»itýed. beycîtal Itle seas tt  14t tis very cleat"
bais conesent tin is sai bîiag >e ntînriel, eatualrzry ta0 titc ttran giued thtnt it %va ilti ettendeda te bi' ie forre iii thei coliesi.'

orfaa cf l sn aaid wi'ititg claîaîa, i et' tc.datit LttaalIt ît w'îîct Ily or -taitiae 3~2 (jeo 111 eh 1, lita' provincial iegia'
tttriet' 1tttuta aadaaptail t'le laie aot Etaultial as lie cule cf dlecitain te e

Tite caiest c.taîe nui for ita' ait Kiîg"tcai, bî'tere Racrlt's, J t''a..' thait iii ail rit:iîîcs aaf c'antro»'ersy r'altaata 4e p'oprri tiid
'Te al-iiiat tialttiîtteai tite truli atf tît1c'ea'te lit tiaa e gg' cuiialar reiacrt .itiali lie liait te the ofnse Eraglnaeil as ttic

itati tt'tataatt,viitti a veraIltet vais tiatteal l'ar net p!tiiititf, aut ru~e faor the ilecisioe (af the st th ley adeptes! to tilti en't
a<aî;uaîgeai t"a'iattte IIItieatîanai c3ite sli4tt.si3'tt IlIe meitiotiaie net DIAteely lhe cominr laws cf Etîglait, but nise thxe

ollati i' it i' court. nietîter on tiae c'ise tiai îtýailitiil wais etti1Cal. aa.tîtjla JIWta iil Ille vxcèpî'tcus qpeciùetl 'tin elle tact, aind itia
Io seceler. ithîtr exeeptettaa, tîttuga tact sjaecifteal, ot 8ucit Ins ai4 are clenrly

.1. Kairkpiruca~tnd Parincde fer te creara. Rieartît, Q. C., sio tapplicable te the it ttc cf tktlgt% eziettutg ici the celoia>' cf
C(alra. arbicit vatriattia exaatpica laight bc Citeil.

2F> rien 11 ch. 33 (lnapcral adI), 14 titan 111. chi. 81 ' 33 Oeo' We ccn,<tder thait or adoiption hy 32 «ceo. 111, cli. 1, cf tite laiw
11! LChi. 5; 8Oe11 h ;51<ae.II l.1;' ia.1 Cil.e agael te te excttit un itit lthe exceptions jutt Metitioned,
il : 11 I C ['e V. cit. :f>; Rryinc V, 2(eker, 1.1 U. C' Q_ l C04, neeairaclttîea tuai lsxw gtiîerely arlieiraita te taarriage. Thte £ta-
Ct'a eut the artgumnat. tute -If Gu f. ehi. 33. hiein, ine force ini Englatît wen out'latlute

Causet J_. dlalivered î!îeju!gtaxent cif tite zcurt. 32 <'ee. 111. cIa. i, wais pataa't, tas îldepteiat as ellils Ctitler
ae atunte iront tiee t titait Johit Il. $tsi'dttsti nais stitati, to fâc is 'il c)nitital inti our civil itsattea.leirag

ailie Ilte tige cf ourteeti ye'airs tald unter twnty-rge -it lthe tinte patrit the lit et Etaglauad t that tinte *areltigr ýai etta raighfs:'
lit wais mtarriî'al, uns! ltait il, is ttîec Ith lae alirtia'Of et hat 'iei te lte Civil rîghts iricli auin iabitait of Upper C8auttai
tlle case te rel'tr te the staileof titc lIn as it regarais Illeîtatreiage gutaay cîiaim tat a ndbats unda wite, ar as lateftl issuett<ofa ti mrtagt
of n, boy enier forîccat ycar of tige, or a girl tmnder t%çre!s'e. taillecd te btave btee aolentni:ted ini Upper Cnaidat,
Beti parties ive assocme arcre sbore that aige arîteat ly L.sw tliey 't Tit' egalti cf Upptr Cînaigla have %oa regaaleal tii t3atter,
aceiti bc deenîcti capabl.le of givittg titeir owct consent Ias aippearai by lthe stattcle 33 G'ee. III. ch. 6, sections 1, 3, tutd f,

Tietan te te Icg.il etTect cf tStcvensnn lieing utier lthe aige 18 Ge. 111 cl). 4, sec, 4, ands Il Gieo IV. chi. 3>. 'te weli they
ot twenty-one yezars. Ientitle case cf the 2"j'r Kiaiy V. The faahabita bave rccogiael thc regiisli "alarriage .ict, ie etTeci, theugit Cet

<itaf cf ýîodgtcu, (1 T. 1t. Q951) Lieard wtanfei as iu'tredi to ta> cpreais terunt, ais ilttte'the la force cf lait liere tin a gencri
give juditet 'tn a Caise in shici the peint Ie be deterrtie tç& ars scre, and cuatciling the mainer ini wliich wairiage iu te lac
tite eti'eci upot tiae iegaat)ity of a mai tige cf thei tact that tlie girl, tiemiied. WC fie! etiag 'tn lte Ortîienacet ot tc Gevenotr
Tlio n.îs ilcgitimat, eais uîtder t;reîty-cne ait lte tite et lier aind ceuncil of the province of Qucblec, nor amy Uaing int lthe B3ritish

tui a w tint iit titane nai ne conset ot pirtatî or gutîtdian 'at.1tute' 14. Gae. 111 ch. SU, Dr 31 Caeo 111. ch, 31, or ina ne>'
Ilis IurJitbip lta.aing te cont;ider the effect ot the sttititZtr '2f Gce. laicer Brîitish siaitute p'tnsed beteee thei 26 Gee IfL cha. 33. na
Il. ch. 83, on titi question befone thte ceurt. etiîaaccd imb tii tic lime ef Our adolpting Ibo lair cf Etglnd, aviticlint aiffect uis
etzpItaîaaion. lic sais! ltit liefen' tiaat sevisate clacitinette mair- iîî ti muatter, noir aitti tlitg lin gay Britisla or 'mperîat ttct Paisseil
riaiges. -çahicit it e"ai titi oiaject cf tînt tacz anore c>Yeccixnuiy te pre- si,=c, wh'tch citltcir caiterdai te thte colonies geeeraaiiy on te canai.
'cI)t, 'eIl is tait te ina sure p>'at'tca&Ze tbait tite courts moula in t p-tticoiair.
net vois! Ille conîraci, but aitill tue>' naa reecary teitnt  Ialie Titi' r-oyal instructions le flac gevernrs of Cainaia weke:
lamt cf Eliglactid," liei said, "crccuted lîy ccclcsiaastical ceurts, htave givetî te ilicte auaiotcy te issue iltîrrialge licenses, andl suelt
prolIItiîa'ai it. tant. etaie i1 ciatta te iunarry etuy persontin pri- j wutriîy lias bttu receageise> b> thc IcgisisturD in the Stat'îtes

t'aiec ; aug tétat icç d'trgyrtl et rephtatitaît ii.îri'tli ta arry titi> ne haive referreti tai. antdt in others.
p'eraacn wtithi t tliccte air batte». If liiey tttarraea ilth iîceîtaae:j Fr<ae vihaît ire btave ëtted<, tieui t, dran tii infcece-tlast

ttc enas ne u'atiî thtit flic p.1b-ic-entc of tige; air if tnder igeý ily lthe 11 taof Engatuai, ais it sItues Mofre the 26 a'tee Hl. ch. 83,
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as o-cIl as after, it iras unîlawful fau- nny porson to solenoise anar-
niage otheiro-i8o tian afger publication of blanns, betireen parties
botta or c'ther of wlîom ivere uxîder the tige of t%çesîty-orîe years,
vaitiient the consent of parents or guardiatis. It scas so far illegal
tliot it iras protuibaiteti by lavr, altliougl before 26 Geo. IL. ch. 33,
the marrioge would flot on tliat accotant have beeti atîsolattly void.
L.ong berore the 26 Geo. If., tile canions requireti that no licetise
sîtould ie granteti tu marry ivitiiout publication of hantais, but
uapon goond caution anti socurity takeai, an-I the >curity iris tu
contait, amng ollier cnîtiJitiaîie. tili, fint the parties ta lie ausar-
rieti (if tinler age) laid obtainei flic cotisent of thitor parents, (if
they bo living.) or oatlienîise of tlieir parets or ý0vûrnors-
(Bm-o'» Ecclesiastical Lave. vÇol. i., tille. -Marriage.' ) Andtis
lai'; of lVngl:ind lias bocal no famrilier cli-itgeti by tue 26 (jeu. If
tItan by nma-iig tue marriage voiti iricit sliai bc solcînniseti
iritîsout snch consent.

Wlietlier the ilth section of the act containiîîg fliht provision
iras ever part of tlîe Iaw of tiais province, by î-irtue of oor adop-
tion of t1>e lor fEaglatîd. may fîîirly bai qaiestiouc-.. If it ever
iras it nsist be se still, as ire haîve already nientionîcil, because
the Englisli mtaite repealing it is of to> it:oderi a date tu bc
binding uapon us by virtue of our stataîte 32 Gto. Ili. cli 1,
antd it tans no relation t0 the coloniies ; but it %roulti bo ditiicuit to
Satisfy ourselves, ire think, liat it erer lias beea iii force in Upper
Canada, on account of the inipossibility of applyiîîg the t20t
clause to the condition of tliings litre. %Vu couid liot tiierefore
have the enactmnent respecting the cotisent of parents in its integ-
rit>', nti as it iroulti oori: great hîurdsliip to have tb? Ilth clause
in force irithout the l2t1î or aany altier provision as a substitate
for it, ire ball, perhapsq, if ire fial it neccssary in an>' case tu
(lOtermilie the peint, fial it nigbt to deterînine that necitiier of tliese
clauses coulti bc tak-en to forai port tof our lait of asarriage nider
our ovin adoption of tue lair of IÉngland by 32 Geo. 111. cli. 1.

lBut o-hether o-e should Itoit that the Iltb section of the 26 Geo.
Il. 'as in force bore or titat it is net, it is stili truie that the Ian of
Englatiti, vrhidhimoe adoptcd, înakes it iliegal to sol'ieniio a mir-
niage oif a mincir by licenae itlout the cotisent of parent or guar-
dian. 1'ahateizerauriiority ire hiave for dusýpetibtng iîtt pulalicaziotî
of batna, by oblaiaiing a license, annuit be taken, ire tbînik, ta ho
accoînpinied with the direction respectiasg the cotisent of parents
or guairdiana in case of minority.

The fact, thierefore, of cither of the patrties hein.- under fige,
and thiere boinai no consent of the parent, avoulie, in tlic nords
of tue condition of tiais bond as set out in the record, ",a lairful
canse to binder the arriage" of the pensons nsontioned in it,
becnse it matie it against lair to nsrry thiien ithout sncb con-
sent, whiether the huarriage iroolti or ootil not ho 'an this pro-
vince absolutely -roiti, as it o-ould have lattn in Etîgland untien the
26 Geo. IL., -whlil no part of it land been nepealeti.

The clergyman or nsilister irho iras nequesteti to solemniqo the
ananriage without publication of banna, andi by vîntue of the
license, iroulti rightly desire to aroiti infringing the lait, anti to
that end irould roI>- on the sedlirit>- on whiicb ho irotilt assume the
licenso must bave been obtaineti; anti thse public oflicer to o-houa
the Governor bas, -sith the sanction of the Qocen anti of the logis-
lature, committeti the duty of isning tournage lic(-nses4. must
equall>- desino to aroiti giving a license to do ushat tîte tait pro-
hibits.

Tbis shows tisai. whether the snarýiaige for o-tnt of 'ie consent
of tho parent urouid ho roid or net, there iras, nevertheless, a legal
sanction for taking sucis a bond us in titis case is sueti on.

Thon it is admitted bliat irbat 'as suggesteti in the record as a
breach o? the condition la traie, andi the only question, besidos
o-bat o-o havei been considering, is irbether the objection of irant
o? consent of parents is irithin the condition o? Ibis bond. o-hich
mak-es no mention 'if that recquaisite in particular ternis, but dues
requiro tsat 'thero shali bus Ilno ainlit>', consangtsinily, pro-
contracta or otlher Zawefti catise or imopedimeai to hinderi the Mar-
T:dge."1

We thini' thse iant o? consent of thse father of the mincir, under
thse circutastancea stateti, iras, as ire have alreauli stateti, a lairful
cause to hintier the marriage, for if the fact liat been knoo-n ire
muist assume that the license ivoulti net have been issucti, ns 'it

otiglît flot to have becen by lair, and so the inarriage by licenso
%volti flot or shlild flot have taken place, tltougli if the license
land is.qued :înd the anarriage h.îal takien place, it irouhi faot bave
ben void.

Il otir opinion the postea should go tal the pliaintiff.
Jtudgincnt for the Croivn.

Ti: Qq-F.r.N v. Pî.tU.CFTT.

>l7hzy- tcspz:s 1 -Cu-Ur-ldors )B,îrer la dedteate.

Fb- a pwriud of sitarlv 50 v.iri. thero baveî beu tr mml.drog throîigh tho
liîîni»r Plains. in the tu<iîî.iîiî of Étobîcoke. T.,-» ,.oT ,ero ilot li<,d out l'y
liy public .îuthiry. bl. li file alwnceo f rttti.ikr nliou ano s. wro îîsed t.y
the public n.t Ii~r.Tiey nt qitti-ý Vaeu ln their rouroe. ndS vre Irro-
gttlr in thêr îl.reetloi. On Ilst Mîri,h lSZI5. ' 00 acmi - %itli aJlo,.&nrQî for

rwKî ax Mft b.y fic, surie! <f t)eputy Survoyor lltnwklim, aiti nit ollr road,
1101v tr,îuid.wre grinte.4 to, f tuot£ces for itris' Clitirch. Mllîîîte. ndS uit-
gs.,Iiently by them transirtrred to b Ithe tor. One sticb rond crnI.ud lot No. 1,
lua 4th range of Etobcuko. 1eiît hy the Hector to deféndaut. NYiîon thoi Teu-
Itir tiubooticeo iero oponed. lie obutructed at.

Ild 1. Tiîat lthe moil land ot, bc-foro thi loque of leîteîs patenit. aetunied the
chractur ûfa legalt luchy.-iv ; for tiîtt no riglit by dl.-utauton cLýui tî- hl o
hase beeil galai iuy tlîu publie pambng oier, %r-lo t he fuie 'ras Ili titu Croîso.

1h14i il TIat notlîlng iu the paient enntannd. tmide lia liltahway, but rt-serveS to
tino putic the easutneat selticli befurü thie public haxI etujoyed.

ffled 3 Thuit the easeraient sens the riglit te ueu the travelltd ronds, go long as tlhe
rcgular aliontinced o-cru uziopeuued, but nlot lotiger.

filSt 4. Tlist the' permiion of the Iteetor. for the taime bettiZ. tir liteanft&
mould not ind bis src eon, owru-, an We, so as t., muts, a deJlcatiuii agaînst
ibn.

Defendant r-as indîCted at the Itiet quarter sessionIs for Yorl,
anti Peel for a inisdcmeanor ini obstructing atl alleged higlzway in
the township of Etotuiroke.

There svere tivo confits in thae indictment. The firstcharged the
obstruction In bo a ditelà eut hy the defcndant across the allegeti
hlighway ; and the second, a fence erecteti by bina acroes$ the sanie
alloged higliway.

The higlîway vras describeil in ecd count, as bcbng Ila certain
rond ranning throngh, over, -anti alotig lot noînher one in the
faurtli range of tho township of Etabicolie, as surveyed by deputy
surveyor Hawkins."

The defendant pleaded fiaut guilty.
It appeareti in cridence tlint for a period muca excecding twenty

yeiirs the-e liai beeri travelleti rands in different directions tbrougl
whlat is known as tie Humtber Plinos, ini the township of Etobi-
coie : liant on the 3 Ist Mîc.18357, theCrsst fur t'ie purpose
oif etidoiig the Churcli of Engl-ud, at Miinico. calleti IlChrist's
Cburch," iii the townshiip of Etobicoke, issueti letters patent, graint-
ing unto the Rer. Dr. Pthill*îps, John Vililiaim Gainble, anud Thomas
Fisher, (with a, provision for the apportionoicot of new trustees,
in the event of decease of azay of tlue tlîree,) 700 acres of land in
Etobîcoke, including lot number onîe, ian the fourth range : tii)
desîcrîbeti by laotes andi bounds. Ilw ith alloirances for ronds, as
left by the snrvey of the saisi depuly surireyor Hlawtkins, and aIl
other roatis now trarelleti ;" to holti in trust for the endoirment of
Christ's Churclu, in the township of EtIobicoke:. Prorideti that
sihenever the Governor General should erect a parsonage at tnae
%Mimieo, andi present to such parsonage an incumbent, the trustees
sitoulti, by deeti, conrey the 700 acres to the incumbent: that
a parsonnge o-as subsequently erecteti at tlîmico, and Dr.
Phillips appointeti incumbent : thant on 3rd April, 1835, William
Ganie lia-ring been appoînteti a trnstee ia the placeurf tho Rer. Dr.
Pliillips, lie, antd the rcrnaaing trustee.s, conveyed thc 700 acres to
the Rer. Dr. Phillips : that on the 1 6th January, 1845. tho Rer.
Dr. Phillips demisedl lot one. î.î the fourth range of Etobicolce, to
[leroti Noble, for the termi of 21 years: that on tho l5th Noveni-
ber, 1851. lieroti 'Nobule assignei lais interest in the lease to
Richard Harrison : ihat the lier. H. C. Cooper, haring succeedeti
the Rer. Dr. Phillips, as incumbeot, Rict'nrd Harrison surs-en-
dered the lease to baim; and, on the 16th november, 1851,
ebtaineti a noir one froua him, for the fuirther terni of 21 years :
that defendant Plunlcett, at the tinl o0f the allegcd obstruction,
iras in possession of lot number one, in thse fourts range of Eto-
bicokec, under Richard Harrison.

The roand crogsed atefendane.s land ia the manner indicated in
the Sketch subjoined.
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It ras proved that attse time Plankett toolc possession of tise
lot, tise public uvero accustonued te cross by tîte trovelled roand.
Several -witnesscs suvore chat it baid been traveilcl frein 20 te 5&0
years. It was sometimes o litie varied in its course, but nover
îaaterially riserc it crossed defendant's land. Mr. William Gam.
bie sivore, tlini, os pochînaster, ho bad directed statute labour te
ho perforrned on tise rond, besides ospending rnoney of bis own,
in improving if. Tise obstructions uvere clearly provedl. It ras
aise proved tisot tise rector isad mode application to tise townsisip
couzicil to bave tise rond closei! up ; but, for sorne reason or otiser,
tise council refu.sed tise application

Tise rector (Rev. Il C. Cooper,) ras calleul as a ivitness for tise
defence. Ife amore tisat lio ouly allovçed theo ad rond to ho used.
as being a tcrnperary rondl necessaiy for tise use of tise public
until the regular allovrances for rond wore opcned and made gonul;
and tisat bis application to the counicit mas mode in flie boe of
peace, and net as an acknoîvlcdgrent on bis part tisat tise public
biliadîny legol riglit to ue tise rond os a isigisuvy.

Tise evidence siseued gliat; tise 1liance for road to thse south
of llunkett's Lind ras opened chrougli, and fint thse allomance ta
t ho rest ras opened se for nortis as to coable tise public t0 travol
to tlisc cicy cf Toronto eitiiout crossing Vlunlcett's lot;, but it was
sworn flint tise regelcr allomonces more naucis longer t lion, an,*
fliot s0 good .to trave! as te olul travelled rond.

It aise appeared tliît a great parc of flic old travelleul rond lied
been ctosed up by tice action of tise council and atbcrwisc ; and
thoc aoting isad been donc, cxcept by Plunkett himself, te close
up or obstruet tisat portion cf it risicis crossed his lot.

It ras objectedl on thse port cf tise defence. as motter of 10w,
tisat tisere ras tio proof of a isighmay ceer defendant's land, cithcr
by user or grant. tisot tise public isod cnly tise rigisi to cross
defend.int's lot se long as tise regular allowarices more unopened:
that risen tisese allowonces rere opeoed up, tisat rigist ceased:
tisat tisere vas no evideace of dedication, citiser by tise trastees or
rector, for in loir tisey isad ne power te dedicate : tisot thse letters
patent dîd not malie flhnt a higbwaywlîicb ras net one beforo, but
only reserved te thse public tise casernent msicis thse public before
thon eicoycul: that, strictly speaking, tise rcads ilion travelled,
had been, ly thse terna of tise patent, conveyed te tise trustees,
and subsequcntly te tise rector.

Thse court noted tise objections, intimating its intention cf
resorving tisent for tise consideration of one or otiser cf tise supe.
rior courts cf comacon law. Tise jury, sttbject to tîte objections,
rendered a verdict cf guîiy.'

During lost terni tise chairman oif ltse court oif sessions, siafed
o case for thse orinion of tItis court, and the sanie was set dora
and argeed.

. C. Cameroià for tise prosecution.

R. A. 1Iîr-to, for defendauit.
RouissoN, C. J.-lî ras4 ntcnded, as 1 appreliend, tlint the

court mhould give tiscir opinion for or against thse defcndant, nc-
cording as it oppearcd to them. tisat thse rond obsîructed, bail or
115(1 net the character of a highiray, at tise fimie tise defendant
obstructed tf; for tiiero ivas clear proof of flic obstruction.

Wc niust have soiro regard te wbrt lias becu tic usual course
of Ihings in this country, for flint bears mattrially on tic question
of intenîtioni g0 dedirate.

Wien tlic country ras but thinly set tled, land like thse Hlumber
plains, lay for a long tinle uncultivatcd nd uninclosed. Being
less productive thon fie isard-timisered land, it was in a manner
neglectcd, and it being cenvenient to traverse a sandy plain of flint
kind ini ail directions people took tise liberty of crossing riiere tbcy
pleased, sometimes to sovo distance by a cross rond, and nt otier
places te avoiui ny obstruction, oven trifiing. whiicis made tise
proper public allowanec less easy or agrecaisie to pas over.

It lias been always irell understood in sucb cases, thot risen-
crer tie public allowances sbaeld be opencd, and made fit for use,
îliey would be adopted, according te thse evident intzntion, and
fic Il trespass roaus," as thîey were cornmonly colled, would bc
abandoned. According to tise evidence, tisis lias beeni donc in
other places near tipis defendont's property, and wvly sisould tise
casej of tise defendont bc an exception?

1a clear finat it would be centrary te reason te look upon
whiat tock place here as a perpetual dedication of thse rond. Thse
public boul net been pcrmitted to use it on that uînderstanding,
but only cill the proper allowrces were opcned, risea, if not be-
fore, tise proprietor or tenant ouf the land isad a rigist, so for as
ony question of dedicotion is concerued, to inclose and enjey it os
bo 'hid bis other property.

Wri ee this done every risere, onu! without contesting tise right
of fic preprietor se to nct. It rould bc very inconvenient andl
unjust, if. because thse public huad been front good aturc olloweul
fil go acreas P. corner of a nian'8 unincloscul land t0 save distance,
the rigist te resume exclusive possession of it sisoulul ha denied,
rlien the public stand no longer ie necd ouf tise indulgence.

Thse 311thi section of the municipal nct does provide tbot ail
ronds on whics statut e labor halh been nutally ptcrforiaed, shial ho
cleerncd public bighways, untcss wien sucli roads bave been
alroauly altcred. or mnny bo altered nccording to law. Whiat Mr.
Gacublo stated in this case, did net aîuaunt to proof flint 8tatutO
liber, isall heen usually~ performeul on thse road in question, but
corne very for short of it, and it oppeors to nme besides, tisat as
chat rond was only a temporiry substitute fur thse proper aller.
once, whic van olong tbc side of flic lot, tisis rond moy, iîthîn
tlic spirit of tliot clause, hc fairly said to have iseen altered ien
tiie publie nîloiance was opcncd, for risicis it !îod for mere con-
venience been substitutcd.

It is difficult Io assign a clear meanîng t0 tho words in the
liindated lu 1835. to tise Rev. Dr. Phiillips and otisers, Il iis

allowances for ronds, as left by tise survey ouf thse said dcputy sur-
veyor Ilawkins, and ail other roads nore fravelled."

At tinat time ne doubt Ibis trespass rond was trovelled, as otisers
on thse lots neor it rere, risici bave since been abondoned. Ac.
coriilg to tlue grammatical construction of thse section, those ronds
would go îtis cthc land to tise gronee, as tisey rnigbt do, and yet
tise casernent continue.

%Çisethpr thero vias auci or casernent is thse question risicis
chese mords in the grant canot, 1 think, affect

In my opinion tiss rond cannot properly be coasideredl to have
hee a legat li:gb'yay, sO as to prevent its bcing inclosed by thse
orner of thse lot risen the public -illcwvance, misicis had becen laid
out by the goyerament in the original survey of thse iut reserve
ras opened.

Tise rzscrving of thse ronA front tho patent, if thse words used
made it an exception, mould net bave thse effect of renderiag it a
public isigisway witisin tise 313th clause, as Ilan allouvonce made
by o crown surçeor," nor under 007 otiser ouf tise mvords uscul in
thqt clause. No riglit by dedicotion con ho held te bave beon
gained by tise public passing over while tie fee was yet in tlîc
croiwni; and tlîe permission of tise Tectors for tise tume bcing, or
tiseir tenants, moull nlot bind choir successors oNrners of thse fcc.

Buncss J., coucurrcd.

1862-.]
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COM1iMON IîLE.tS. Iirti nutgejecî tut1 irttî c kçnrc uînd' accepteil
hy ctetd ot.n, nit Il f vir or f(lie ltien The ol tac. dt

» b'9a' 1_'y C. lfi '. tr4r~tl~,)eutrf~~itc 1zwtS. bat miet elle Iinît. Cdj Oncte sa«ft*lti ltesîtî.ît
of tiv'ioer. IVshti the plant tir thîeces t rc-ie fitsî, Mcitt; ,-*t, Vtht

~e.i j)I-vmI.p C.nhn tt'<, emîccde n tlet intç i e t man. 2îît fitt
*neffi, jnjrY e a >eaý Chughthe liit onn -arad tt ttît a » m.Lv lciie- as quel&.tttt

.'tifIa, I'' )'0&' un"~r~ dit al c>a- 'file~h i-ty twoi oitieuiniiit« CcP)tcîClt:lieuinilmi,!ct'pted n sili.
A. 1.94s: ~tn l t.c tet Il., .'crùivý ii t,,e.ý lieila îwt i.t tlt«ro<n > >) 'In tt'st. tttt bth inmttOiiP then rgtt os lien veiltle it ehln

Cetfeii*.i *<i.,' rvltiit4o n tt tli ddt.e e j'é 1uI', tIt ielig. 1>1ltItV accri'l awl itt » li ntiietî"o'r lut, a lwit
tlatt i:tiO rtn'Jtt1 it Ille gl30.hs of lits gîttut lie le hiL ni) rT>ght Iote ttiiii such gOAii511,Nl. tt ttI,«zu.tI'iiui f5)ý pit-iment tu .vn et ivàt, of tlit. tl 5tht f Wn'i if t îîhpe'unyu~'e ~g~ rttOrtteîetiret

bat<idnet î.îuîîî T, 2; ucîr .îii 'lieiitîn prvfu *igtetl elle limt»er attnehiig, iliilngl

Dmlxîri lien elgiinst dçtfénîlnîttsi that fh' tit ju4îly îhttîtt îtirrcl tiler et lîtti ileithev bee»ii mer ettey aCcttrîl
pluiiitiff tnvn enliturî'd plîtlezr.îplilc likticît cof etjohne nd Sutrah1 ifu flie,gies til rem imt n li bh.Iaprc uîl lifter ellte lie
Dempseuy, -faille $20. oiu~it o îîdu h tuutpruhîhunnrtt it

2ild phiut.-'1hat eui atre phetograpliert, tlat l»fore nli tht cei~lit hid tŽxp;rcu, fotec Joutet v. Tbetir.c 83 Ui12). Auîut
leged detentinn plftiqtti' enuisyed diela tu mnntoe twe cctutreidýe f.e *"' ýji agr t.':it lie ;Lftî'rwarkt nwtie fur panyut.' l ii n

1d~essof John and Saîrah D>empsey for reoncnnh rewnrî -, "cit i.et for theht, whielî id pýtvuîhle at ai (lt »t t Il %y, tht,
tlt'foniinnts in pos net fich I mjeflymtnt iliii tnalt tht stuie lien. tluîcgh lh' tluic!lrsl ),3 g.>ne. <Ie..u v. Gattne. 2 lling.

)iknebb rndCA>edtlemto e ndfqill he ecs.N. C. 7510, lir 'lienal, C J ;(oureil 'V. mnuuoz,16 Ves. '27 >.
ýuury iutheritil therefer ; whtth are the likCl1es"vs in Ilhe dtclara- Tite t'QOftt'o ew'î lien ilsînu necv ngreenîent uvusiv.
lion me»tliuneîl, fil the rcensmhle t'ewari thtrefur pyertMîein m, ug a present rigtit of litymtent, un otcpic f 9 Sceauty in
ptuiniff mteurted le $25. vrhu'rrf p1ninlill hall notice, bel( w4utd huart pc<ri.tc f th.it agreemeint. iemi a tender of perfiieenuce
Dot psy the Soute. whiLl ks stti (Itle d)cfenulants wîueretoe f tht Ule ifeue of tihuit ligrectt'n. Tilii îis, 1 thiik'. n ch.'sr traivez
didth n dîtIlh'er ttid geuids Io Pi tînujif, bat ilei.-iiieî tite u'nltte for e uf tlle lien, thîeugh no nicert and u'h'ntcne the original de't.
lien and 2euurity fur the Pl-ce thercot, unsil, &z, lbe la îwi'uly 1 thîîtk, tthertcf'.te. tite appeltant, kï right, awl Chm at rient
miifft. shoulti bu gîren ins théi court htŽloi in his favimr on the deltnurrer

Rheplieation ta 2no1 Pleuu.-Pniliti sàY,3, arter tii lilcenesses lituAn»a9, 3.-A geoli deat1 et diet'.stca toa's plâce on the ni'-
were madie, colatiric>, uie uu fur e)etaver>', te %vtt, un thie '260t gnment ns te Ille tinte when the prûp.rty p'issei ta the betyer otn
of Fecluzury. l8411, il iras meitnui13 »greeil home plhItùff attifl a "gil of chattets, atnd it tony b el ni elt to reter te) Rome of thit

dfnuntthat sikantiff dshuu sige aînd ex"cute a Cognovit to, noîherilies. In 1hzen Ir. Fauce, 5 Il S A., at page 310, Paeko J.
be lalzen itn theu tiret division couri of tho uttiteil colintie's, in et obîserves:

C'ci tt ereiti the def,'nduîn'i wr plainîîifs, and thte urw 1îhuil. - 1 zeke il te tbc cee'r th«at by the lair cf 1England thet sat'et uu%
lill %îVtis defenttnrte. for the purpesme or Pxving ftnd eIttsfyiglg the specific chuuu'l pa1sskes tht prolierty in it I t e h vendet wtthoit

suite Ar SèO, Ptuyabi' on thtv lhst of A;î-il then îîi"t andl th le. vu'r -k 1 llhere hy tht' t»ntritz
pliluitiff Puhoîtt p (det-iintQ $20, pîarrtl Ar the San>lt un e thî< >tscif lht vetndir repprrpruîtes le thic vênde' n pt'cific cl%:îttel. aind

Isf AirNirch. tOl ; ite il nua4 fartther agreeul tWtit thteu'th« tltt latter tlierehv uîgrteea z tte that spculi thautt lntl( te Puîy
cf the 81lil confv',.ioen oeil pitymient If Ille tien iteliatil 1 b telle tucat prtce, the pa-rties aire thoen in zhe saine sittettoit as-
)icepti tîy OIe de'ftndsits in îifc indi dischnî'g (if tueir chey ceouli bc tifer n dehrcry of geotuli n pu'r-ssncoI of a generiii

ellaiînn.in pleeintilffi tue ankng Ilhe ';11(1 hltese-, tit ie coe- Contract " lantiin ie tii, l'iî'euer, nuîrr puîytuînt iî te bue
nithoreltion thieeef il iriks agreou thit the (Icfundtibt sflnil diuîci nu-ude tut once. tlle veusilor lias a lien on Ille vkattel, fur thet npaid
te pinintefttt eni ntl hilue"st'$ ont, le> wtt, the Luit of M trcli. attir- 1 îtrclxnýc nîeeey.
flniul. aind Phtîitiut snys in porinnce ot th(' ntreeuacot annt k pniri If$ Brown Dt the Commnnît Lawi. s pge40, it is str-ted
pi'rforinnnce thu'nî'et he idi t 'ie 12titht of Flutrutri, ûfurcýaî. -Whcne ttre parties intenl tun inî,uîcduîe salte of sente specific
take And) executle nnd deliver tein etituthuodogî~t ami» chattei, andl have ileînitive)y ngs-e' uipoe itsj price. if tlue icuee
the' -anie wâs accejuteil by theti n lepuirt perfimrunce of theu suai (IIreîtpen CQndeui sticti psic e putyrn t il ient' that Ille mei-
ngrgtcttteutt; and in furtlher p-itl perfîrnnnte of et%(- saild tigre- dulot' Vii lie botînil, and? titit àclirî'rY e the Chaitte) cd)l lent bc

iaeît.t plî,tantui'F on the galid lIt (if NM:reti, 1801t, tenteruq Miel -ieuse i» orier te ui the >riîperty ther'tin le the venmk'e."
etW'rduefeuît1nts tlle iiin Ar !20, tuhicti the-y refuseil te7 ac- Dixon v. l'htte-ix luiffctrcd te a oi tey fer bhis pronposition. as

cept, anilhtgh reqttt'stedl en te (le. refunsed te, illiver tu plotin' aitse Nny. .Maxt 88, and 8bpaiiTottchsteee 2-15, irhizl lnUer
tiff radhknse. Ta Ibis s'eplicuion dLfsnBdituts detoîtreil is quet as (bte:w
.Iudgntt 's gitt'n in the counny court oin t denitrrer for Illei ,If 1 sell un- horst for tnney. 1 tnny kecp fiinu ntil r nm palid,
defenitrnts. il 7s-em tItis jutgment the platintitl' apPeaIeid. The but 1 canuiet have an, aetiotu cf utelt aittl hie be deliçvel, ytt tht
chse i'ns, set down fer airuintent durin-, Trinity Tetr bat. praety of the her s hy lihu birguîin iti the bftrguîune or bayer;

Wr'n.fut plmîntiff. rf-t're(i> Ur).ne)il ¶ .'k hr. S tJ C. C but if ho ps-esently tender mne tny mntiy, and 1 refiàft ic. he lay
P.. 37; i'qe r k rj'f Türen.'e, 8 U C. C. P., 104 M mu v t'uhe thte herse Ar hiere uatction of dletintue." itAgnin, if [ effer
lPitn 0C C Q B, 50$f,; ZDewit e. Preývnfz, 4 B. 1% A.. 58s; unueey for si thing inn anrket or fair, anti the seller ngrtec te

O'Jie«orZ-e v. L'et, 18 U C. Q 8 , 00, L'hk v 11qqr t C tik'e My efft', rend ithilst 1 tnut eiiig the micne>' s fat ns 1 Cni,
B , 170: Smna v .o

4  2 V NI antd [t., 1$7 -Illb. 5 'ty 701 lie doth eil the thing tu anetuer. or mIte» 1 havt bouglit it mue
le A1 Jlieon. cotur.'i. rcferrtdte> A-rie r Jltne. 27 V. C aree t1itt lie stîiali keep 't tioutil i ci go beome te Mny hemîse te

K. 50, fi«s-dmnvt V. 94&~uie 9 M & WV.. 506 - Aildisen on fcich tIse tauici, in both thcese tacts, especinfly in the firýt, the
Contracta, 238; loxzm v. Snrndrre, 71 DS R., 396, huirgnins as-c gecti, su an3 the slte unay net seU titeu afuerwards

DitAsuu, C' J-Tht 'leinitioî eof the mrlen ec O nAusgh in nifflttr a» uptin tite pntymtent or tender and refusaI1 ut thte
titv tient the property i» question îlots neýt beloýng te tite dergei t îaûuey agrerîl upo». t mi>' tnke ce reterce the hn.
liutui for iie Mnay be dcefiuîeîl te but n riglit i u nt muen le retain Tite pm3est Nle. Justice Blaickbut, in bis very alte rotrk on

anl d ot tting in his pcu.Ios-ion which hel>ngs to e intthee. the ciiuact tif slbegitening at page 170, hm~ % chrpter teuder
titill certatin demand if ien.s the itelr, hare been sati'8ced fni tht feitrnig hcnd:-

ILcîngd iudt neiu.ter il ju1 uie s-e, user jus- ai ren , out il ttay IlTt effeet of a bargain ut) sale is te tran"fer tht peeporty lin
bic wItied bvty atýt nr ngr'tnt tîvten iluc patrties b>' wivîciY the giti i thueut anuy lul'gicry ;in tIti' rcepet Eagti'oh hit dlTter
the r'tght 'im giîoril uP' Tht tifcîonnrctt thv§ a.ction euon the' <ciili t1w caii ltv". lie tht'n 4uusui r' nlugtl front Nitîice.
gruttutîl tua.ýtifivy h3ivc al r'iglt tit netain goteh. lndeit l'y tîtelu foir ''il tvwO tlle l-'ttgltt'ît aîuth't ittesf. ni, ffl> a«(0t.LISn tht doc-
the lelitisit' latit tht>' atir ymid fer the nîak'ing. Tht plaeîinf tr*%ii jiiut qucîed .'mt the ficad of the hptr
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1» 1<1 îg I lle fîtets of <ltms Pa-t ps ýsC«te lit the ffv>l'îg. i t lvt);tl l Io Illetti ,tiîîît et' Il mîu s îoticy pl&Wi, ilild îi<î ns, î

npIN(ntr <lînt nt t hue «<ec(lt hoîgit vwîîs inîtiet Il.,ules vrvre re-erycîl leaire for Itiat to tituve 10 ùdd Ille Coztsà itwrrud l>y pli-
ilot ini etîe, su Cit eiiil 0 hlo b!31( u l ie aou s-tlo of ua ypecijie cl ,t- titf kir the Chîiiîîery suit.
tel, <tut Ibo Sub!3equeîît igreetrmitî fet <i l the rellcation, And lit Bueiter Tertn, N. A1. flarrelon olineel arule t#îài accurdi»gly
,vii chii tiverivt4 Io tit ehtvu pîîçtly- livrforneu, t§eies t-P fie. te 011(1)h, ic ir IlMaft wîii, terni,

I»ýkev iniC Io ich tire fitt th'4 titu allego *higi ta 1 M . Oî oslîivei ctu-c lie cite-1IleJ1de, .LIcfhfl,
îhey retltiiied thie artictl esi oeiell for tlhoýr lien, tir i show lîyoil 1I llnz. N C 41l2 ' e P«r V >îs 1 L T N- S. 391.
ii!iî.uhl uoubi. (huit vhitt tîok <lice %<r s quvtlut to le ie flîuo con<trlb, reteîirredi t,) IVuaik w îlur~n b U. C. Q. Il.
titi Ille teium îîîiioiedi i t1mu p l-tîu or tii w, tiing t hé, lie 3uu 70, ; iuîr v. SimoMtî 16 1: C Q. Wl 220 S/iib v, Jfiim-

ott o> tiOi e-tiu ThLt± etptilicu of the Cîfggooiît ini Part perfiurtit- til_e 7 U. C. C. le. .52; Jtxxe v. 5>,hisC 13 &Ai. ,40t.
aire ut' ie sigreuirît tçaulul t;it« n <o.,et lit ixut iy qtie3tiUJn vrai Ditirc, C J -(fiv li'rcylu. 9 P. S. 13. 6 17, contes <teurer

iight izrisc cri <le Sfttto oif F-'îiuds,. aul thelie t Uitls galle by thi,; c tse thati wtty 1sil Il hv ire e. Iîtc clei-o the, court 0013
tht' <î.:iier o' the baulanîce <if tweniy diii rs t4 ii gtt!!d tipuu.- hoU, the nf eit' 0& tiit luý Chfi.mcery, in, i-hicit tire çîlaiuîîff hmd

Maurtuîdetc V. sanîîA, I Q. 13. 381> euevttin esstui-e tlie cotitriot oeteu' ilito hy the uio<eadîtit
'llie ilufî'tidiii<', eru-r has- iiri-en friiîîîl It eîaceîtyiistirn- in> ilii' tu e oif a thirel paurty xylii had ie «0<îxthoriîzee hlm, <o hc

gvii-iiilig becweeîîi àio O)lC et' :ril maututi -fact titu Sot UP I> un< recîvurîtoe he tii e hy %veu-e n Andîî.l o direct conseqiietce
uuu'îwer tIî a ciiuîn ftur a (Ieer'ln ~bt eulîîweleltu be uhie, of Ilie dýeiîîî' imjtiliel> contu-net witlt tho platitaff, tint bc hI.Rl

mdil tetnder oif wuhat il-a-C agretl l teb çuiiî ai tie puirclasc o iii nist('h ilhrl y. Iloec <liii Plitifntifi. tthugli magie a party to the
chnItel, tIie ptipt-rty inii lîh hiail 'oi' ci <lie jîitl:îiu y tii-t quit te ri)retIoge, vns trot suhjecteel tii atty coitts of Ille mortgagec,
b <rgoin nul Ille pfiseesm o< f tehîch <le -seller coîid oiily rglit. tlie p),intitT in tluit -mit. miir lilî il-i appese to or iueur any coats in

la»lY <'etii outtil lii. rev-ev tiahit vçîîs tigreed te ho. ili 1fiir it ; (I.fen iing it ; whetlier his position gave hitu finy riglit te t-eileetn
allai i't-idi<Ice!S andi e?1liiîgiiess Itn ieliver tint W<iS !90 figreeul tu but ik tinimporcitit fîtr <ie ptit-pîi-ii- tif thli nuîuiu-i. Ilis stîlicitor

po iltii .1 i <<filI o ace'eptcr Ill hopinI t oif tie se)Ier im ifi ient, tiitul liim lie hIl Mno îlefüeu, lent nevcrtl)eoe"s auî'nîld the cuking
V'I)PeIllly «'lien accomtiîp:iiil hy a tenuler, te îlr-uiroy <lie litc tié ilecoisîuti in tire mflster's offie fuir <ho prîtteceitit of <lie ploîn.

xîlti thie .4eller lî:uîl for lits tiripaid puîech.iie <nlley. tiff q inceresui Tlîe-e co-its C)liined by tlie Pliinlif. are <lise
1 <herefore tiliîtik <lie %lefetice fui1î 1 tu hlit <lie a)pptni SlîîUM uliàrgeil iîy <tit, Schlitlor fuor llio2c Uteuiliees. fhîey certainly

lie »Deiocl, on Iot jtdgilitett >hoatil be giets fer thie Pliaîtlfor) Cftttiut Sfi <cly ho deemeut cnisîs of <lie If>ri'e>o.q»re suit; '.bey lie
<li denturrer <o thie replicalien. aiet uppeiîr to miil tI hle ren<rt ad irect otniqec f the

l'Cr cur.-Appt:il aflz>wcd. defendai's berenelè of cuîven>înt, Tlîey m.sC, 1 think, be lool<ed
lion tvs icurroi eihi iri hy <lie ç»itiff, Atnd fot as a damnge,

l'AOtKEO v. MlcD&xALV. iiiinvioifltshy incurretl. 1i hinkl, zl)c-refi-c, the rule bould bie

<)i,,iuitiWas-i duel:îugedviilli e&St.q. Pcy ctur.-Mtle lltîselnirged.
A. <îunîug niîoîigiigei a lut (il 1itti Lus B.. îuBqut- iuît<v teX. <i '"_ glsisu cve'

fiit iu.liu <isoWu sr& Il <t u lll.lluttv f, ltl ifs clîîriasu Mî.tl
p2u urty Itrio s vil remipîîul liu, I,iifn iiiuifi< coOi<iut fiet uiiiit

pe f î-n fi, lir' t i iS'tuuýIii
1l i il ute il, t os-it eruuiîre'u li' il,1, nuu<rv %.Il if C, alulwe1 twist ia

t-te- , q',.cîi'k ât.iiii, IA.abirilf i, ýieàit le çum

reCýlý.t?,kaýamý A. iT T., 25 V ic
Deelaînuirey for breicl if of c'eent coiitaineî in a ki oulîhtiil

Illie 21 >t 1iliuiry, 185>7. Vrie cu-viAtit <cii, îîo<%vith.iuîîi ity
îfilitg lîy defestdi dlonc. &C . tie lelrnduinc hli n hiimsolf goil
riglit. liii I p%Çer. fifli oh-Ilute )Iillhi>ivy go coJuvey loi ýi:, itn i itge
îîîîtibiŽr une. as shewili u plîlar of twenty-six aucre-, part of lot
2,5. bouti) iilte of Mefarit'q t-i, ini <le towliiiuîip of WVîlIixît, xîillî
Ilie miurtentaiev to <tie pl;)lill'f, and th<at ilfei atî o net fit
ainy lime< Ilieretufore dom. oîle, &C , ay net, deet. nouiler
e-r tbiiîg whisoever, wbereby tîle solU hunuils werc or mnight bte
affeidu lîr elleiuit<eul.i

BreaCh-tlkit iitf(!11ihîîî, 13QOtre the Mailing, &C-, IlÛi1 lnorlg-%geil
the soiti lands witti olher <Imid< tro J. V. L. ili tuee osecure pay-
nient of li lairge situ of înuîy.xliih moi tg.ge was in u ll for-ce
fit thlime of vivakiîug the maid coveiîast. Andl afturwards proccoîl-
ings were tsîkeîu in tlhe Court of Ctg.-încety Ilii titi ecuity of
rellnîption nuis forecluî.ued, and <he <ti tif <lhe salut J. V. L,
becitie atoite in 4eqoity fis Wel lis ut Inn,. wherehy plalintiff test
the lixnd nU hi$ impt-oveniento tittreoii, &îd vfis put to eIpOilse
iii îefenutîug <Ile Clîoîcery sitt.

Pletis -Non wtfecitin. *2tid, <bot tlie lands ««<vo net ut tire
finie Of tii >Ale thei't-of by def<'idiiiit te Iîtîîlîîtiff IZUCUmbertd.
Issue.

At <ie tril in .lprîi !ttt it Toýnanio. bef) iîre h h Justice of

Upjie-r Canada.i tlie ilevîl ilec uiteut on «ci-t pt-cool, andi also tiiu
flirtgu9ce flul stottid. exceutell by iJ.uufî<îîîlftit lîolre tîte covetlift <ts

eier«Ic itoo I< ivs udit> îro<et lîi ttîti i«lortgOgCe hal.l tieîn
fîelsi.The pat-itiff lxns, ii otliors, se-Ved 'Wîth <he bill,

lie comçul<ed çL solicitnr, but put in no missier. The so)ilciior,
3crer, fitti-udell fier hilm ini fli t<înster's office uîî<il <lie 6uuda

order, iiccount-i i-eie miki'tî of pîxynenîs on tlhe mortgnge in ortier
to sec wIîat su(m Ivtt duiî hyu uifeîd n it the' p<itiff's solloitor
attrncd stijle tlie.e cusnoe taken. Ilill ngaI figft iti -
liff foriu tlies-e zervice'; i-os .£10 lis. lotl. Thli jury. nîtier Ille
tl;rectioci of <lie learncd Chief Justice, gave the plaintiff a verdlict

159~ 1;4 M
Ain iiefiuii teObsirt<l by uetuiruuu xguil'' t11w eu,'c«i' utt144rt" it'fuiiii
* <b ».1m-1lîdiiit cf i- it.t th t lI. rAi.,u oii Ii'.sluh Mot lieu *-,lee b-i iii -i

ti.iuiru.r maui rirtful, wit h.iii ni pd liy liii,. toi tu w l-iiîtt- bi îLC
t.iri' 1 itl..it'ui-u ttt i iî-i.i luit <iii. niut ru-î;uiuî..itl.- îlîur'ts-
11-u it eh,- <IuI.Llui. iît-th. ti-uur i-usý fsli ut»<So iiîl îiulltvy emî b!??î-

.lbutlutr-êeieu rtei ises' <c là,.' fcu- iu n' liii it«o-bhi.ua3
ult ;Ittreà l«) il,, 0iiiiuiiu lt. îluîî Ibol <lsoimy.

This eaue wiits refui-cul bitclc to Ilie nrbi<r-tot-s by rule of court,
on <lie 29<î tif S eptembiler, 1860, echo look fazî-zier proceeeliiga in
the miater, ouinl lilory l'eri lst, Alibert P>rîuîe obtaItîcd a
ruie ilist, to et f Side <lie ix-trd iîn tlie folloiuîg grourndo:

1. The watit rf ociy 'collul ippciniment of Georgi, Bulloek nis
trensuror for <lie periods duriug whliehti he defen<lsnt â< bos
su rot v.

2 Thot nas to <he bond of 1850, tbore «tus no sufficiont execil-
tion tbei-cf hy the lefendnt. but n. cuxulniixonnii or qualifiéd signa-
ture, thuit thiore mius no whiteoio s tlitis bond wlus8 lu foirce ;
thnt nilher biItqi is olufficuentf ixn <wte sunport thil action ; thuit
tho resoltitions of Ilho colinty connec1-llehw liost bondsý -ee fot
nu-cepteil nov iusended <oi bo the seulitit's require-l lîy <ho iotte

3 The allcaios ioeil fit" in r(«nuls whidi <he plâintiffs ave
nil tte<lu rec0 e a-CiiCtlfitittho ulefendtiot.
4 Tiie utiiatg tind atl'îwiiîg of the <ri-trrs iccoiu< hy Ilhe

oiiotandl fl<ice enimînltte(e of t.bo couicil 1irefiuite <lîe liift-
tis'vîaivery for clefiiut(ts pili <liereto.
5, Tht' ayI-h rator lias uot 4iifficieiiiiv coempliet seifh <he rule

vefei-viiug hock tbe aNvard in findî<g <ho fi<ct- requkred by flie

court.
f'. The arbitrp.uir lisimprnptvly rtfus;e.l to ittformtnho defctîl.

ont of <t' itemls of defiîlealbous ixuegeul so as te ecuabi e hic'. tut
ams-meu <hre etue.

à. Thîe -viîlettce cci which Ille awnvrd is fouinicu i1v iu<ufficient tc
chat-go tlîe ilefentIlunt P$. li% 8hcen by tlie irbitrattoie« ,iisweer to
the question coixctrning the sonxc.

186:2.]
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8. Tho awarding costs of refcrenco and award to be paid by by flic dofendant of flic iatters ils sucb, st:îtenents containcdl." 1
defendant is an CXCesS of authority. think this ouglit to bo conclusive, and tlîat as t0 tlîis item, tlic

Thbo folIoiving ndditional objection iras raiscîl. Miscondîsot of tlîird objectioni is flot sugt:sîied.
flic arbizrator in receiving itiegal evilcîîco of, and ardigon, It is dittereîît as to the ullier, 11, to wlîeh flic arbitrator sillies
matters in respect of which tîe evideuîcc slicwed there ivould bc the followiîg statemnî of facts. Iliat iii and before file year
no legal dlaima agsinst flc sîîreties. 18,19, on J. Bl. liaby wasm treasurer to the plaitiffs, and iras a

In Easter Terni Connor, Q. C., shIewed enlise. M C. Caaeron defitulter, and tliat certain rcstl co-tateo f lsis ils the connity of
iVitlî bla. Essex iras 801(1 in 185:J, to liquiîlate flic ainount cf theideflîlcation.

The defendant's counisel gavo up thle second objection, and That oue Johnt Sloan, tUic hers iarden, bccame purchasser for
stisted tluey shonld nlot support flic lourîlu, tlîough, mihi a viciv to £588 6,î. iIld.
possible proceedings in equity, tlîey Nvould flot férînally abandon Tilst by a re3olutiou of the municipal corporation oÇ Essex aNnç
Lt. Liiunbtoti, liullock is pernîitted to become tic purcluaser of said

DnArEa, C. J.-Thc defendant's first bond was given to, flic property bv ilayiîig the purclînse tiioney aforcsaid ,and tiiereupen
municipal corporation of £"iex, Kent, and Lainbton, and bure a dced 1,as executel by Slo:tn tu BtuUock, and Iliat it iras flot
date S30tl January, 1850. 't recited tlîat Goorgc Ilullock, as sîîewn t0 tlie arbitritor tlîat tlîi: piirclmase înoney lind ever been
treasurer, for Essex, Keut, and Lainbton, Land been calied uipon te paid.
givo security, and vas conditioned Ihat bo ishold fiifully per- Taking tliis in tile strouîgust point or view, it mc.uld not esta-
ferra ail duties as treasurer, should receivo and safcly keep ail blistu that Btalloek was iidebted to the pla.int*iffs ini the purchaso
moneys belonging to tho counlties, sliould pay aill Sncll sursis as ho0 unorey of tlîis lot of land, but thiat dob1t uvas due from hum as an
should bu directedl by the :order of the mniucipal corporation, individual and not as a treasurcr. To make it a dlt due lîy him
sliould obey ail by-larve, and as offt as lawfully required should in the laitter capacity, it inust bie slîewn, that file money of bis
renderjoat accounits for ait monceys wirbcli sluOuld Coule ta Ilis own was SO iippropritited as to become the plaintiffe,, andi even
band-3 as such treasurer, andi slîould not suffer miy inisapplication fihen a question nîiglt airise irbether it Nvould bc quecb a debt as
or embezzlement of sucl u lofiYS. flic surety is responsible for; but tlic facts stateti, I bave no

The defendant's second bond ivas datcd flic30th January, 1851, îloubt, do notshleiv that in this transaction any mloney camne ta tlîo
and was given to fice municipal corporations of Elssex andi Lamb- ]liands of Ballock as Creasurer, andi for the debt due by hiis oni a
ton, witb a correspondinig recital andi a similar condition. purelinso of land for bis own use sind beniefit, tho defendant, ils

It was insisîed there iras no proof finat liuliock Ladl ever beon surety in eitluer of Cheoe bonds, is not hiable.
appointeti treasurer of Essex and Larabton after tho county of The defendant's caunsel waiveti supporting the fourth objection,
K<ent iras set off as a separate county. There certainly was no andi it is therefore unnecessary ta consider it.
proof ta tlic contrary, andi tho recital to the second bond stated As to the fifîh objection, 1 bave referred ta the neiv matter sub-
czprossly that Bullock. Ilas treasurer of the 8faid United COUtLeS raitcd to u,3 by the arbitrator. 1 do not find anything omitteti
of Essex and Lanibton bas been requircd by the municipal corpo- ivhich it is noir shewn cither upon affidiavit or dtîring tlic argument
ration of the unîtcd counsties of Essex andi Lanibton to give accu- should bave beurt included. The synopsis of dtfalcation shows
rîty for flic fuitbful performance of the duties of bis office, anti each several arnounits in defituit, in each year separately, andi the
more especially for tLe dis1e accaninting for anti paying ovcr ail fundis to wirbili tic unoiieys in defaut belouged.
nuoneys whicb inay comse into Lis bands by vîrtue of lbis office." TIîe sirtu objection is not now suistained iun fâct. No reference
This recital is sufficient evidence both of bis atppoinitaienlt, and is muade to it ins tlic affidavitts fuleti on this application.
that the municipal corporation liad requireti bill to give security. Tîue seventib objection is involveti in tlîo renîarks miade upon tho
ilesides the appointrisent of trensurer ho these Unitedi counties thiril, andi requiircs nfiafrdier observation.
being clearly shewn, I do not sec tinit a neiv sppointment mas The eiglitli appears tu bc fourideti in mist.rko. The arbitraLor,
necessary. ( Vidc Consol. Stat. U C , cli. 54, sec. 169, 174, & 51. according ta file copy of tlic uLard put in, does flot avrarti the

TI en es to the tNro itemis brouglît under our notice, tlîe lunatie payment of costs rit aIl, but hoe asses2ed thue costs of tie nivarti at
asylum tax for 1852, statted by tho arbîtrastorc to amounst ta £ 11-5 £33 155s. 7d., not making any order as ta their payment.
8s. 8d., and second, moîlcys receiveti for sales of landi in Essex As ta thle last objection, it seemts to me involveti in the question
and flot credited ta tlîe plaintiffs for tlic Baby property. as ta the Baby estate cbicfly, if flot, cntirely. Upon 1 hi$ point nit

As ta the first, flic contention an huec part of tlic defendant, I toast it is unnecessary to say more. Upon the qucstion of tluc
untierstand to be, tliat iniasmucb as flici governiment are flot claimu- Lunatic Asyluun tas, the remarks madie as te tic evidence of Mr.
ing anytliing to ho due from tLe plaintiffs, an accounst of file Bullock, rhiether sworn (as flie most direct evitience shows lie
luriatic'asyltn tas, tlîey (the plaintiffs) crin have fia daimi on flie ias) or giving stateunents by way of explanlation of the allegesi
defendant as surety for tlie coufity trea2turer for it. Tbe arbitra- dcf,îlcations, or of the meltnuug of entries, or accounhting for the
tor suittes that ho ftllowed £115 8s. 8di. charged il 'Mr. Bullock's absence of entries ini his books, explain the groants upon whicli I
books as paid ta tho goverfisinurt on account of such tas irben it tbink it cannet properly be said there iras illegal evidence admit-
wns flot paid ; that tLi. outrs was received by bil ns appeared by Ced ta establishs this part of the claims.
luis books, and iras not occoutteti for, except falsely. It niay bo It folloirs fromt Cuis conclunsion, that the airard Chat the verdict
true that tho goverriment have no dlaim ou flic plaintiffs for the should bo ontereti for £701 159. 7M. is wrong, for there iras nso
rooney, but if the reasurer receivcd if, lie reccivei ;t as tbe officer legal ovitienc o C charge the surety 'with Che sum of £586 6s. 1 Id.
of the plaintiffs, andi is accounstable Ca flera for it: but it iras Thougli the principal owed Chat soint habe plaintiffs, it iras flot
objectedl on the part of the defentiant, Chat the evidence on mlîich for anything that is sheven as treosuter, but in Lis indizidual
the arbitrator foundei bîis conclusion mas illegal ; that flic entries capacity.
in flic books mire flot proof against the surcty ; tLat Chie mere Unless, theruŽfore, the plaintiff mll consent ta reduce the verdict
verbal statements andi explanations of Bullock mere insufficient, 10 £1 15 8s. 8di., tLe anjounit of the lunatic asylum Cas, the rnla
andti hat Le iras not sî7orn. for sotting asitie the airard must bc matie absoltite.

Thero is no direct noglibivo as to tho question irbether Boilock Per cur.-Ru1o absolule.
mas sirora. An affidavit flled for tLe defendant, shates Chat the
deporient, diti net see hini sworn. The arbitrator s'sites that ho CIIANCERY.
dues not romember whetber ho iras sirorfi or not. On the omiser
band the plaintiffs' solicitor sirears that lie iras prescrit mien ieotdb tcADSELi,1-que tdn-tLw
]3ullock mas produced as a wibness beforo Chic arbiluator, and eprdbyicuAlSs.uoqreSuets-L .

"-sair lîim duly svrorn before giving bis evidence hierein," and BANX OF 'MONTREAL v. Ttursos.
further. tlie arbitrator in an affidiavit states, Ilthat tlic sta.ements
of NMr. I3ulhock referreti ta in an affidavit filed on the otlier side. lijfizUredjudgmeai--.zouiwa agacn. lands--iWio to do±e of regisirY,

relative to Bullock giviflg evidence, vras receiveti by mei with. the L Ilid tbat a î tsteredîodiaent bind% thse lands of titi ditor ai. l3m irou thse
tiase or reglîstration, so (iat (tus SherifY caut deliver clecution of tiem!ufto the

consent of Mr. Prince, counisel for Chue defentiant, as an admission LandLi ot A homsouer thaj flUy afterwSrdi pu&3
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2. 1-g dI. 1P9upja'! v. Flinninq, 8 U. C. Q Bt. 1il0, and Lk' d Dempiey v. &tullm, pr-or te the tlird uiortgie, the Court wobild consider tliat tlie
9 Il C Q. Ig 5.32, iffigrmald. eiiîtbi iediolsiyadlitw lymsprlendh35. Th., dionvi of lYcns%.s, J, in ThtrA,U1 v. Palermo, 1$ U. C. Q. B. 7., to the CO11 îsîtle îtd olsîyaîdla hol usprcîne i
trary doubtot. riglît2, but COUhd not ignore Sfic tact thaS tise purchasse under tic

Tuetacs pper u Sn ndgcutetluslln&rV.C. ~rEý, 1 posver of sale ctntaitied in tige first nortgege Lait tisen iu tact
before winI the cause syns licard. extiuguislied the second tind tlîîrd rmortgagts and cousferred on

'Iw,:rd Blake for the plaintiffs. theI deteuidant, a tâte paramoeut to botte.
lliain P'roîsdfoo for defenJant. l'ie Tacts beiug stated ansI provcd. tic Court must rccognise

ESTESy, V. C.-ThIe tacts ot titis case are tiiesc - Guo Sbawt Iade tiîeir leg.it effect, hinwever intuch it nîssy bo mni.spp relicndesl by
al mortgage te Francis tjore Stanton, aîid Uîict a niorbgagc of tige Uic defendant hiuseit. If Uie preot of tige sisteriat facis la defcc-
saine lands io eue Gîlle8pie, mube trausttferrtd tIbis inortgage te tic tiîe, 1 thiuk tise detX':dant uughit te bie et liberty to suîsply whiat
plainiffi. Tho defendant purclinsed tise sanie lands, or ratier iï requi-ite on proper terta. as te cosis.
ail Slitws iiitcreggt in thien, at Slieriff's sale, anid atterwards ac Tis îe"ds sue to tie consîideration of tise question whicli lias
quired tSfitrst mntioned msortgibgc, and the prescut soi lia been graised and arguttd vitis sauci aility on hoth sides, nasnciy,
becu instituted gbgainst hinm by thse becosid inortgagee for redcîsij- Isetier, atter Uic sassing et tise 9tli Vie . cliep. 34, and Isefoe
tien or forecelsure, the bill însis:ing thIt 'ey 1purîîaslnjg the tie passing ot tic 2-Ith Vie , chîap. lf1, tie Slieritls' dced conveyed
cquiby of redenîptiori of the lands lie became lisble te divctsairgc ithe estite tiiet Uie daer bl it the tilue of tise registrationi ot
both uherigagcs. sud tiat liaviug acquired the fs-st îiiortgsige an.ud tie jiidgnient urder whliclx tige sale vas effécted, or the estate tiet
obtitiied aut assigumeut, et it, lie cnsîsot raise it as a sliield ItliC debtur liedt et the tinte et delivering te Uie Siserilf for execu-
egiîist Uic second illorîgage. a50h the writ under which the sale sens pertormed.

Tise eîsswcr states tliat tise first niertgege vas ruade te Sa Ftrcases were cited on tiiis poiit-I)oe il. Desqall v. Faneing,
toit, as a trustee, to secure divers judgment., whiicli it Sie tn- 8 U lOtB16; Doe d. Denuýp3e!, v. leouffon, 9 U. C. Q. B. 532 ;
tisa' eue oft hese judgmesiàs vaes obitluet by Ilse tefendasît, Thirkell y. Palmrosi, 18 U. C. Q. Bl. 75~; Wales Y. Bullock, 10 U.
Tiiompson, bu t iu trubt for ene l'ove!l ; tusat fie obtaiued sun ns-9 C. C. P.- l55.
sigument of another of sucs ju'dginents lil<ewise in trust for lu the case ot Doe il. Douyall v. Paeesing ani( Doe d. D'mpses,
l'owell ; tliet lic hcld tiese judgsncnts iu this way at tic tinte v. Boullbn, tige precise point arose asîd vas decided. lis botte
tisat ho purcbinei thse Innds trom tisefflieriff; tietetter suclipur- these cases judgmeuits wcrc registered, tlîe deesis weré execsstcd
chase bc iscquircd thse heneficial interest iu ait tlsc judgsaeuts se- te purchasers hy tige detor, tisen the writ uvas delitýereb1 te the
cured by Uhe first snertgagc, includiug tige jsîdginents wich lie Slieriif and lie prececded te a sale ssnder the juigments, aud ln
hinl trust for Poweil ; tliet lie then ebtsincd an es.Agnmeut et both cases it iras decidcd by btse Court of Queetî's lieucl tbst thse
Uie iiiortgege frem Stanton ; bliat Benner, eue of tIse judgîsient Sues itr's deed I)revsiied over the uleeds te the purcliesers. on the
creditors, wcisse judginent tlîe first snertgege iras intendesi te se- i principle tuaS under tlîe 9ch Vie , chap. 34, tic Siieriff'8 decil
cure, repudiates tie trust and proceeded on bit judgmeut, and 1 ceuiveyed ail tie estate tduit tise delutur lid et the tinte et regis-
isaviug issueul execuition ngaiust the lands ot Shawr, enused Uie trfstiorl efthUe judints, andi tueS that Act nipplt±s te th': writ et
lands iu question te bc offered fer sale, wisen ilieysverep1urcliased fi. fa. egainst lands intreducel .by tîîe .sGer. IL., andI then ii
b>' tise defendaut. use, andi did net relutroduce tise irrit et clegit irbicli ie 5tlà Gco.

It is remenrkabie tisat the bill dees net state tlîe daite et tîîe re- II. is censidercd te have ssbolished, whieh question ires expressly
gistration ot auy et the instruments wiriel it mentions, auJ tliet raiseil andi decMed iii tige case ot D'oc d. Dempsey v. Boultc,î. Iu
thse alisirer, while it states thie tact antI date et Uic registratien et il case ot fI'hurkefl r. Patersn tliis peint diii Dot crise et aIl.
ail tlie judgusents, nowiiere etates the date et rgsriof e tho Tte ealy question thiere iras whletiier a deed was veisi agaitist a
seertgege to Stanton, antI it cetIs by insistiug tisat tlîis înertgage prier judgincut registered hefore it, andI it iras docidesl tsat it ves
mustb li decined te bic subssting, that tise defcndaut, Thompson, net, isecause tlîe eiglitî clause et Uie 13th & 14h Vie., chai).
la entitled te the tscs'efit et it, auid that ho isenctitfed te a decrco 63, rclatied euly te subscquent judguseuts ; thse questien whiethcr
et redemption or foreclosure lugains tlî& plaintiffs as second mort- Sue Sficritt's deed ri.lsittes te thie date et registratien or of tue
gngees. delivery cf tise writ did net arise, beeouse both thse registration

It la quite euanifesr, 1 tiiu, thet thé. detendaut, Tlîompson, iu- i and delivery ofet ri n ere subsequeus te the deed. Mr. Jus-
teuded te represeat iilnse.r as tise purcliaser of the cquityo etlice Busrns, Isoîever, cxpressed lus veei geuerelly et tlse epera-
redesoption. Iled lie intesîdcd te rely on fuie titie as a purciieser tuoui et tihe several clause,; et tie Act relatiug te tis point. His
under a jusigment registeresi before tise registration et Vie tirqt opinion iras tliet thse registratiouio et bis judgieut createsi enly aul
morbgage, hoe uould have bc.'u caretui te staSe selien tue bnortgagc eluitable charge, andI biat, tige Sbei iff 's decil di not relate te tio
ias regiebered, aud lie would -tet have insibted upon tlîe prienit> registration se as te avoid ulesne cov~nebut ougly te thse <le-

et tiseS mertgagc ever the plaintiffs, sucis construtioni being use- livery ot the writ, altiseug tise hsurelsser would helsi subjeet Ice
less vhien botli menigages liad lîccome extîuct tbreugli tise pur- tlic equitabie charge. Tise cae of et alea v. Bullock vas consi-
cisa6e et the suertgage while under a pr*Ïor reg-isteretl j udgugent. dered te resenîble tIse case ot Thirkell v. Paterson, cîthougb it1 dit-

At the hcarnug, isowever, tise deeds are produced aud shocw b>' terei trous ît iu thse inateriai cincunustance et thse registration ot
tise iiegsstrar's enduirsesceuît upon thent that tiey were registered. J tliejudgment «.jeing prier to tIse deed, andi upon tise question of
Senge evidence is also etfered et tise registrationt et tie .judgmemts, the relation ot thse Stueriff 's deed tise Court fulleirs tise opinion
or et ail eveule et lleuner'sjudgment, and freo tbis evidence it; expressesi by Mr. Justice Buerns in tise case ef Thî:skell v. P'ater-
appears tiseS this judgmntu vas regîisteresi befere citber et tise sois. Tise peint dccided lu Thsrkell v. Paersson disi not arise in
niertgages. WaZces v. 1iullock, but tise question wh5ch it resslly presented bad

1 do net knoir neir whîetier it eppears othîcrwîse than b>' thse becu expresel>' decided lu Sfic case et Dot d. Dougali v. Fannieg,
answer tisaS any icnit lied heesu deliveresi te tise Sieriti' for exccu- andi Doc d. Demnpsey v. Boulers, whicî viere Dot cîted, iule tise
tien on Benuer'sjudgmeut, or tisaS tise sale in question ires et- epinion ot Mr. Justice Burns, irnic hoeveer ieuch it might lie
fected under sucs a wrnS. Supposing it te appeau- isattilie sale vass eetitled tW 'seigiht, vsas in tisis respect extra-judicial, iras fohlotres
eifected under a writ uoen a judgmgent rcgistered betore tlîe re- as tise role.
gistretion et tise mortgages, and supposing that tact Si> bc mnate- Usidr these cincumstances 1 sliould consider it me> duty te fel-
ria! ansi to conter a paramnouet title, I think thse Court canne leu tIse deci'.ion lu tue cases ot Doe d. )osiell V. Fauieueg andi
ignore it snereîy because tise detendent lias inisapprehended his D'ot d. Demspsey v. flou/ton, even if my opinion did net ugree wits
rîgîta ansd lias suppesesi iiselt te stand in a louer position tban it, vehulci, lieeven, it dees te tise tmllest estent. Thse 13ts section
bce r-egbly occapies. Suppose, for instance, tise answer et a de- ofte Sfi Oli Vie., cluap. 2-1, is cenibines in tise Con. Stsst. uviti tise
fendant to staSe a first mortgage 'eith peirer of sale-tscu a secnd section et 13 & 14 Vie , chap. 63. Thsis juxta-position
second mnortgage, Siien a third nsortgsge, and tluat tIse tirst mort- lends sente cousîhennnce te tise construction tisas registration
gagee liait ezercisesi Ibis peaver of sae asnd tise defendfant lied puîr- <'eate, a Pero chairge lu equit>'. But thse 1stu. ecetinut et tise 9th
chasesi tise es-tate under it aed isail atterwards accluirettthe secondl Vie , chsap. 14, createi use equitable charge misen it tirst because
xnertgage, andi te insist tisaS this reortgage iras stsbsisting und 1par: t Sui lheu ea ft be laund. Tise equitable charge mas croatesi
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for fie first fîinie by tile seconîd sectioni of flic 1391i & 14th '% le., 1bill vithout corits, in conscqueic (if flic uncert:îîn ritrte of flic
clialp. 14,tour or live years i fteîivarld.s. hICtweiî tie 'jlh \ic., iîautloritie- and vithiout pi ejudice to any viser suit %wisicli tlie

cbsp. 3j, îîîsJ thse ] ,I) & 141 ie , etîap. 133, file e,1oiîablu jlrintilfri uîsy jIc adire.j t<co .ttîc
charrge ii nott ux*lst-wlitt, 'luriîîg t1lu~i iliterval, siri tui opir 1 ida mot tlgiiik flint flic deleiidîiit1, Rit flie ligne flint lie pur-
tioni of fie l3th sectioni of tise ftti Vie., chaip. 34 ? iusututleriri il1 ciised fi-on) tile Slicriti, wa8 a 11iîortgee go îis Io be rvithîîn flic
~vrias ilecideul iu tie cases ef Dlue il. L)uîîilll v. Falming, îînd protection of tiee clause <if tile Act. Titis provision 1s a very
De dl D)ctal)u v. Boîtulun, to cause tlic judgîiseibtý tu Attuicl upui inîgular cite auJ nuL to lic exteîied beyuîiI filie ltter. IL 8ecis

tbîi lanids frongs tic titu of regisitraitionu .o as to re:îder if tile tu te coiiîînpulnto a prîrchaëtc iy a inrg.ige fron iii iineif, and
excutiun ilîto witîtever basLd it wuigit. iftervtttrds cone. No Ilbat aloigho tu it pica e i ily of reepinlit al

ollier iiicaniiig ean bic attiuclied to flic ttîird clausire. Wiicîi il srwi Shieriff's; rale, and pay su miîct tess for file cstate iii c.uisqequv-Iice
firrit enicted it creîîted ne equitaîble charge wiltc!Ver. it tit ior- I f tht existenice cf the inortgigeri, ttil miu-st lie îeeînd therefore
iriîd fice Sheritf tu offer foîr sale flic estle ielungiiig to tlic dohtur 1 s iiidertakiiig tu iiic]iarge fient liotti, lic inny ]toit] fice second
nit Use date ef registrationi, anîd tilait was its eîuly optraticîl. 'l'le iiiortgage nit arin'ri lcligtli. 1 cei'taiîity %vuuld flot extcîîd this
lîuw coiitiiîucd iii iiri sîine uuitil ie passiîig of thse l:3111 & l4*01 piower te a persoîî whîo ivas not a iirlgtigee rit tic fime, but lie-

Vic., chiap. 63, vrilici crented tiis equitîible charge lur the filrrit carne rie aftturwrvard, and tliis %,ras tie ca2e, 1 thin1îk, lvitliuflic
tfinie. IL did nol, hoNvever, Vary flc upei tiohi ut tlic iJtt Viec., defeiidant, 't'ioîipson. Thle pretectioni iiiiist ILt aîîy rate bic coln-
civil. 34; tfie reîiiedy it gavc trias cumiîulaîtive, and it likewi-,îs it(i to ail juîlI.inetitq lîeleîîgiîg t., Powell, gId 6ff then liii wras r.
siiujecced ts the paymnlt of dubts valionîs iliteresti wihsich werc mere trustee
~ia lefure liible lu executio:i. Tfli t3tb setioni of tlic 9Jt Vie , 1 thinîk fige o1jections te flic ri±gitrar-ition ouglit flot te prevail,

Cigi) 4, eîiiicted Uiîît rtîgistert!d j udgictr lit u ulul bînd liandsi iii liit t làit '1' ieupsn iri liuuiii li th lue i 8scion tn ]lis ttswcr, a itI'
this Pl-oviticc in Ulic nsine lnulr ls docktted judgicîîts bînd tfinit tlic liccrce shlîod hie foir redenîptiu>.
lanîde in Eîîglasîd. Now tlie precirie efct of a îlockcued judguielit Decrcc for redetoption.
ivaiu te blîd flic.- landsi into içtiiit.ucover tiaîdri thiey nîîglît îîtteriv.aîdsi_______________
prins su iliat flic Sheiitf could deliver exectitiil et tliem ais if the lIATCýCUT
internîudiîite coiîveyances and iciîibrauiccs did nlot exibt. TIre îATC CU .

saime effect mîust liiîve resulted froîn registration of judgments in
tIbis Province. It 41 siid tiîuît tir sucti initention catii bce cothected ~ pJtN ./IOl.A luiîsu ~. irtro.av

front tile provision of Cie 911,l'lVe , dmip 31. But it appears te rFMrh FTl SIRTINBTTtNAo .Wînu
me, tUil gîvat dî'fèrenee, flint ie othier intention cautibc atii- 1nTr3AT) FTEADTAIN1EIIE msA Vtni

Iîuted te ttîc Legasl:itîre fion vrIgatl h ave uritiuîîcd. It nppears ET AL., ANDI THE~ CORPORATION 01F TIIE CoVNTY OF GRiEY.
te have licen tousidered fit ucb al conisrutction would be rit- Claice of referenc-ltcuer to rn-o.e- fien alled.
tuculed iii grerut iicuitenience. But wliat grenter incoîiveliiencc (in aiii appttctwiurli b. .1Party to be rttuwed te revvu'ke. gubmi"i.,n te nrt titon,

e.Xru-te, iii case of a juirgnierrt, t!îaun iii cae of al norîguigo wîth the uiiseuitun ut the couîrt to wbicts te .4pitcAtion 18 iiseti cugrt tu bu exis-
ctsrt fil tts lit mtîeritig anrd cuuiou3 lîieiiler.

poirier of sale ? SucS a nsortgnge îtay reniaiît dormatn f'or ycarri, Thre court li glasi cure, I 0[rstderiuuzt fle tuiaci, of cs'nvenntcsŽ wid taconuye-
duiring whilcitftie propcrty turny pass thirough twcurty biands, naJ . ilcncs ta thrs parties, tirs uneulrtsl.ry ltuiruurgi' usd thlie cviitrAct teis',eîî
tlic posver of -..tc inay be eizarcized and aIl tfie interînediate cuit- th tpadiee. the uiitrtaiiity mi l t mbat was ltiutete by thre teiuueof ref.rence,

'-i -~'*"., ,. lie ampl1 Ioee pu tttr tuiltti t.tm cuuri arAJsp~ ati r,-îe wili ri,- 1%%e-
ricyailceri ,'eateu, seulle ofi wîîîcu lîîriy b-. Suîeriîus deedri If a5 15-e8 (- comuputiory îvkuiicts, zillowed tirs ctause of refervuies tus lie revrieud
judgiiient lic registereul it is notice te aIl tue world ; aiiy one pur- Nlarch 3, 1862.
c!jisig tlie estate riffectedl ly it avili sec it patud cul out ef )lis On tlic MOIl Jaiuuary, 18630, 'Messrs. Wrighit & Co. entered into
purchabe muley or require tile estate te lic relerised from it. aud a contract %vili tlîe Corporationi of flic Cuunty of CGrey, fer tlic

ifoy h ae ti tisese ordinriry fil pracauioli oif In r îue ir trili purpobe oif grrnvclling aud luîpraving certain ronds iun filie coutully.
foly. bae te dubttlîît isie tîc raricecf egiterng Tise celitriet, recile.s a liy.law of thec Corporation. jrassed on tile

jndgmeots conîtinue(], a rcgistcred juhgmnit liouîid flic laiids rit 2SUi Januiry. 18i9, auîlroriziîg Ulic rriiîg, liy ;vay cf loîtî, thc
trîw frounti t ilie oif regibtrittion, rie thirt flic Stieti il could cii I suîîîof £.50,000, te li e xpended upcîî tile rundsi nentioncul ii it.
ver cxecistieli cf tlîeîî juto flic bands of whlonsseever tlîey miglit IMessrs. 'ergt& Co. teirrlred te do ttic vrork for $200.010. pay-
nfterwardri p:îns. uile iii delientures of tlic Corporation, auiiei tender thc Corporation

iu dcidli:lg ttlîg 1 follow the caises Due d. Dougall v. Fuiuruig, aicccptcd. Tise work vasir te lic dune according te certain plans
Dne d Deînpiuy v. Duul/en, isoili, leiccuse I ttîîîik tlcy vere and -pecificatioîis attached te flic coutract ;ue linif of the work

grightly derided, and liecauuce 1 nul satisfied thî.ît tue Court of ' te bce litîushied lu oncycar, antI the othcr Isaîf ii tae ycars front tise
Cîýnariuu Plias woisld hatve fulluwtd( theuin ii flic caise of leskr v. dlateo0f tise coîîîract; pailîe.ts were te be nmade îsieîttly, by
Buluuuk bail tua-y bec> çiteu. 'l'le opinion of Nlr. Justice llirîs, tecivcîiiig debeîutures of tile Corporation, nccoruliîg te fie vrork
cxpreu.sed iu tise case cf T/iirkdIl v. Pater3ciu, altiîough eîtttled te dune front time te tinte, te b lebtimated and certified liy tic Chiief
lie greateet respect, being eîily u exîseritieut of his viewri ou tlic Eîtgiiieer of tise ceunty.
geireral operation of tihe Aruts, wias unuccsbary te tic decision f, Tite contract contaisis tisis clause .I "Aud itle sao rigreed betaveen
tisai case. ie parties licreto. filai, ne tytras ball bce allowred for, unleris by

Suppesing it te appeuir, therefore, in the present case, flint tise i the urder et tise Chsief Engînrer of tlic parties of thse second part,
Slicniff's sale wa8 uuder Betcnncr's judgiîueîut, andu sisat tlisjudg- or soîne of )lis assiritalts, and tlic crulring ef nny extras sisall in
ment waB regiîstereul lefure eituer et thse mertgiiges, 1 tiiîik the iu vcay iuçzxtulate tise coiniti .naî ehrtin, but tise rai
defeutdant acquireul ut tatle paraimeunt liti ithit tuti. It in trac extras shah1 be dceerued te bic iscluudeîl ils said coveriruits; aund sihouldl
tlint lie thtouglt ie -. vils purcliaeing tise caitite sulject te liothlichu tise parties of the seconîd puurt sce fit te nsake airy altertion iii or

meiLgages, and lie puid, ut is saîd, only tweuty bhiilhiigs fur it adjiriin te tise buid works, iucludîng flic extra works, tisey May do
but tic inteude. doubîlcys te purclurie wisatc'.er tic could get: jse, upen giving te fie parties of the firrIt part vritten instructios
whichli le thîeugbt, htuwever, 'vs ouly se mucS. The Slierufcetsld ,for tie purpose, signeul by tuieur Chsief Engineer; but iL is under-
,cl nelîhuer mure ner less tiu flice crtate tli:t Shuaw hal rit tlic bteed, tient slieuld tise vrork lie lesseneul lu songei place or particular,
lime of tise regisitration of Bener's jutiulrent, andl Tisoipsen thtat tlic partis cf Uic firrit puart 8hah lie inîloedu, undpr tile eaid
ceutil purcliase notig mnere nor leris. Tice sale is utiînpeacued Etigiieer'b directicrus, to do vrork eîsenliere, or lu sontie cuer par-
anuJsrt eperate acccrdiug hÀo its legal effecit se long as ut is suf- . ticuilar, se tluît iîicluuling extrir, tise ainuilt of fie work te lie
fereul te standu. Whiether iL caui be riittuinel i8 nuoîhîcr ques- douie slîîîll auhîuit te thse si suint of $200.010; aild it is under-
ttn, wi'icli iL would lic prestiture anti out ut isle place rit stsod, tigal, thre estir ates ferextr.i vor%, bsai bie retuaTiierimonilsly

present te discuss I Tue celitracc culitains titis tîîrtuîcr clause: Il Andl niso, fint tile
Tise learnieu ceunsel fer tise plaintiffrs asked leave, if my jurdg- 1 parties oif flic second part shlal pîay te tile parties uf file firisi part,

ment sheull bie agnuiiest him, te anrend thse bill for figc purjiose of, fuir tile exil il orks flint may lic ordereul, accurduiîg to tlie Iciedule
iiopugning tise sale. But sucS a bllI would lie suhsutaîutually a ot pniucs liereunto r.enexcil; aîîd tisat tige parties of thse firit part

ne bll, aind 1 tisink tise proper course is te disîniss tise present e halI alîow te tise parties et the second part for amy deduotioius
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tât lussy lie mmi:' Ili the a ork, by order ut tise sîji-I Ciiief Pmginccr, Moifrt ctrrelpcmmdoiice îcîk place lictiroon flice parties, wiies il
of thso parties of tie :ecoîid part, or ottîcrwvitso, wccîniding lu the i jiit i tc(,siry Co iltuîe ta.
.Yclèeelcc tif jmrict limretu iautitxed ,but the parties cf tilt- fir8t pnt O> u i l2î Decoîmiber, 1861. a .ieg'sfa nimiis obîmiined, Chmat
aili io bu emiitiedte l reciîe nuy ptsyasmi fur estrag until ltme he1 siltfimistin stjited in1 the paragrapil abtao qmoed fromn the

îitt m iii respect of mvbici the7 shial bo emade bslhav ue bcen cor- comitrîmel beginutig witiî the word-*ir Rny îtiîference," &c.,
lîtie isy said Etigineer, andti ei amousait of extrac iii exces cf' smcuýd bc made ai Rulme of flic <'ur. of Qqmeenl's Bench, anti timo
deducîmon.i osy bù1smli by allowcd ; maid il iii uîmderblood, that tise milleils Wtitccoringiy made al rote or court on the smo dày.
Emîgimîcor biiaU etiîmmte for exîras emmd dedmmetio,4, anul certify time, On Ilat Dîceîmber the arujîrmitor, pursimmitt te ap.itinent,
saisie wocuîiîy, am previoimsly pravided. for bis ebtitutimg endi cer-' mitentti nt tise Rtom-m Iloime in flie ciy ol Toronto. %Ir Ooier,
tifJmng for ltme mvork; iuder the commract. 1 a buirrister, mppeireul for the Conîimmy of GJrey andi Mr Rbert A.

Tise contract furtier thltai s' provision "lu A t prevent l. Uci,ýîmi tippeure t ir, cmuiet fair the caitratorm Noting was
nll di.pmmîes dmrmîg die progrei.s of tlic vot ks, it i4 iierety mgreedi done nt thutu ysimeelnz. Thse airbitraor, nt the reque or Mir. os-
tlint the Cief Eumgineer cithlie puriies if iliet secotd part hAil, si ler. idjuijrmîem tit :'.It Ilecen)Iier.
ali etîscO, deterînine the nismoîmmît or quantily cf tie 4evertîl kindi (Jo it 318 iecettiber the arimratt atain cîtemîde) tlic Rossim
of irk îljieli arc ta be pasid for uîitlîr ti cuniract, anmd the, Ilmob ccrdmng te appejîmîniemin esrt M C Canieromi andi
nigciut of comPcmsiimm te tue paim titerefor. Blut if aisy différecc', Haurrison appe bred as comimitît for <l'e coistrtictorm, anii NIr. Osier

rilait ar*îse beîweem tie paîrties of the fisîst andi second porls, diirimmg agnusi appeared for Uie CoutuîY. Thei W-îrdmî of tie (County vas
tue prîgrî'sï of flic ivori4, or cfter flice cotmîtietion of the coeori, tls-o precucit. A gretit nmtihr of niimiesses wecre iii icîîcuiJ,îieu
ilin simter the saiti comupletion, tie -aitie sli:il bo refî'rred t tise on (lie part cr tie coritrcctorii. Mir. 11-trrisim tpeneul ste camee

amîtd of Walter Siiculey, wliose coard stmll te Ç6oal.' fur flic coutratter, cn uti ;ca ibot tu catl i ts witîîeses riten Mr.
l'ie contrmel tben comcludes villa buis provision " lAnd ilu is Osie'r iuegge.d for deitîy in ordur stint particiiirs of the eiiiiin tat-

bercby egreoti, tîat ail extra ivorlý ci dereti tu tbc doue l'y the Ejig-i- velnttd by the comîlr.ctors iniglit bo furiieti, cuti tiereupoti
uteer. or hus caiiaii excc." of the uecrk fierciuiiîore iefuŽrreit etngisieer8 for bamth partiot meutl if po'sil-.m' ini order ta isarrow tise
ta. smai t bc peiti by time pas ties cf lime secondt part te the parties i grounti of d]impute. The contracters oiîjectmil to the ciljctrmnt,
cf thse first part. tiotwitsctcndimig osuzyliig te tise ccnîrary conitallaedi nl ulget timat iley hati nmaîty witesseli iu attendouce et great ex-
ie thîls agreement." 10 oeafmi tuhrc ueCrpa-pense. Thse i'arden offéecd ta pay the expeases ai theso witîncss.

Iappenreti that in16 ussSuteo teCroa Attention was Ilion directedti . tue fitct Chat the isubmsiosion wm
tion liad liemerd hut, tice contractors vert lnakllug lie ezltense of, sulent as te lime cot8 cf the referecce. 'lie contractors dossireti
tlic worlz mucii greuIer tiau lise suasi approluriclem, undi time coml- ta base tise costs abide tise orcut. but the %Vartleti and Mr. 0-ler
liitcc of the Counity Couticii, eppoîisied for the imorpse, imstrmcted desireti to have dtest in lime discretien of the arbitralsto. Tihe

flime Eigimeer Chat he vas Ia gourd agist tit. total cusI t liste comtracmors nt leltti anited tp the follitusisg iigremiîent mmii
wcrk excecdutug flic $200,OiO debeuîureq. inderseti on tise Molie mmakmug flie sitbrîmmhion a Rute of Court:-
lit tise nomlifi of Jalîmmary, 1861, flie Césulty ]-lmgilêer tiolSfied Il il i ilgreeti bel wreth ie Parti-s in flie %vmlbin Rolc liiet fle

flimc cmtalucorm Chtiet le inton et flime Corportiwn %vas tu slIop csts of the referemice arbitraticu aii amird suiait be ia flie mi-
ste works îçitîn ltme cobtl cm fuic work remîcieti tise suii cf $200 010 cretimi of flime arimitrator, mîmut Chtia tis agreentm bu enibodieti a,4

On lime tut February. Iffli, the Ccmuty Couicil pas.seti a by-atv part tif time sutimaîsion.
limaI tiseir lïnrtien be îiullomrized tîanotify the commîrmctorsi liat time " 'orouto, 31st Vecenîber, 1861.

Ccutly Ceuncsil iîtîctde tha limlime wlioe wori~ tibounulo, iîmclumilimg (Sigzieti) 11011.1T .1. IlARUISON,
extrmis, excucd tise contract price, $200.010, anid Chat whitn limat (for contrmîctors.)

Amoutil cf wark siîould bc doue, tise Ceunscil trouiticeosider tise (Signei> F. Osi.mFm,
commract ut an Cid. (f ircmnly)."

Thsis by-lav iras consînummjected te lise coitraclers, on flimc 25tm Wien ti igrem-aenl was signeti, MIl cosîs beimg in timo discre.
Mercis. 1861, anl a ýong carrespotîdetice took pic beimeei time lion cf tue aritmrator, the exîmeu'es cf trituesses ïs attendace
comutors mnd lthe iai dem of ime C. uIr, ou the suiject cf tisce more net exiicte).
col)stmucli.n of mise conici, anti about ise umnloii, of wourk, donc On t Jiimuary, 1862, lime misiraler ordereti tise coutraclors to
up ta limat fiie. Tue coîmîrmictors etaieet imy is' done %vork furii a blîîcîeiel oi titeir classam ta lime Coutmîy, and aijoum oeil
exceeimig lime $200.010, ccnd thse Cimmmmiy Eîgimer ssmys lia flimc tise reoimremice fl] 22td osai ne meisî.
meerk donc up te lise 5Ih rApri, 1861l, rias $177,000, or lucre- Oit 22nti Jaibuuamy lime arlmrator attens] tise limird finie, andi a

abuts. greml tu-u *y witime-ces trere in ltienditmice on flime ptîrî of tic ccoi-
T'ieCeunîy 1-ngincersworetiaatli imc.iîinmen makittigîuntîtly teacters. 'Mr. Stermimen flicitardi andî Mr. Joim Creuiser, junior,
esitmats f'f îvork doue up ta Seplenlmer, 1861, auid limat oumic aplmecgred nmu commîsel fuir lthe Coimnty. amîd %Mesrs M C. Ciimmrom.

l7tU of (bat tusaîi, imts ncrk doume ty tise cata tor eaiee theo nit R. Al. Haurrison sigitin appestem aq coutsmet for flie eeutriictors
cînriset plic $200.010. Up te luis Periomi, lime conîrmîclors bcd Thom Wcriiena ws aiseo prisent. %.Ir. Richmairds repiited thse

flot reodereti 5213 mccosnat. dcnmauiîg any pas-licciar scia for excess, f -%t.moriîy of lime Wardeumii Mn Nr. Oîier ns Io trimai lui) beeo donc
but osereiy stitetothiey bcd donc iverk, largeiy in excess of tise. cy tiso nt lite. previttus meeing. le risisi a ucmber cf oeto-
centrmet. liens against thse arîitrator prcceding, contending smmong aller

On tise ]Sti Septemmer, flime comti-ctitrs notifieti thse W'arules tliat things fliat tise cutraci contemnedl no actuai referemîce but oniy an
ttuey cansidereti, umîmmor time forumer notice îimey liad] receiveti, tbat agreemaent la roter, aîmd tuaIi tisere vore ne mmîtters je diifference
tiîey vrse ta diseutitinme lime compieîmoo eof risc cotraet, und they betîveen lime parties. Notwiîbatautiing time airbitrator procecedt
timisîrete ho l'ajformed what course time Camîncil inteniiedtil pursue. witl tise excuminatimn afi a wituebs wrisese examinatiea insteti Seve-

On thse 27tîi September, tise comnîisteu, met, anti a cmmnuoica- rai days. Mir. Roçirds auti Mr. Crcamuer vetor piesel aI the
tien was madie ta time eemstrsclars. asking thewn te fisrni'.h au aceaunt finie iuder proest, bel cross-examinedth ie wilmmess At great
ai limeir tientants, if îisey considiereti tisat marl bcd licou donc la leuo"îbi
lise amnummo or lime cemmraet, and ta btate misat furtisor suas mouid On't 28im Jannary tise County Couimil met andi passes] reoimiins
he reqimired, Co0 finisýh lise coisîract afler tise expenditure of tise repusdisising mimat bcd been dioue by tise Waruien and ',%r. O..ler,

$200.010. In repiy, lise coutracters sîtot, tisaI îiey ecummuet gie andi autsorizing tic Vi mrten t0 resmet the claine of tise ceimîracters.
man Recui of wist trU tiey ]matd donc, as il woulti talze tire Tise contractor"l, in tueur wtten deninnul fttisbeti on 41h
iliontima ta osake a final locesurememul. 1Janmsary. rursîhaut ta tue order et tise arbitra*tor, cliîeti fraste

Oni tise 19ti October, tise eemtrmctors gave lise Counjil mAn aipproxi- tise Corporation limat timey moere entiUeti te the soin of $409,
matle e3timnate ai misat mouiti be requivtd, in erdor ta finishlime 064 Gie , credig tee Corporation wits $,70,084 71c., as reeivemi
xecrk conîruscleti for, mailing il, $20,4520. On tlue sane day, tise' in îvbeatuîres o.n iiccttunt cf tise contraclt anti delîenstnreq receivoul,
Couitty C id)ci resoivoti tu ahbide i-y lime notice ithicit bcd hbee as on siccu.cnt cf extra mork l2bt2 29c. Sonse other ceoditu
given tu tise conhractors on tue *2tb Isarcit utrerlous, anti Chtia wmre ,iiven. uinî t îuy c1imeui a bmalan~e avec anti above zveryting,
resoicîtion was commnssisne te tise conrîrctors. Ias (lue fraie flie Corporaiotn, $191,53b6, G2e.
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Among otiier ciainît tiie werc tho foliowiîîg: Il îtys. J.-I do net thiîîk thcro is 8lîewn nny acquieceuce eCa the
1. Au itemi of $600 for travelling expcnscs, jîteurreti lit going to part of the Corporation. 8ince the suhispiiF.iob bias beon nmade a rade

Quebec te bave Jefcct fil deberitures rettioed by Act of Peîrtaincet. of court, wlîiclî precludes them frein asking tho interférenceo0f titis
2. Eleven per cent discount oi, S125,925 29e. debentures, sald te court to relieve tlîcm froint the reference, if there bc sufficient
pay for accounit of extra work donc, wii ivas ta bave baern paid reason for se doing in Cther respects. The Corporation lias laera
in cash, ninount SI3,51 88c. 3. olne yoar'a intercsit taken froin lîurried on by the steps takena by tho otiier side ; of coursil sucli
$200,000 of dobentures dlue lst January, 1860, contrary to con- steps were opon to tlîem, and lio fiailt is te bo found witlî their
tract, anmanat $6000. 4. Various salns of intereRt clniîned tao setting the law In motion, veitla as mucb celerity as posI5ibic; bat
the coupons detacheil front the debentures. 5. Tivenity-fivc per thon, wlîcn we sec Oinat on the other baud tie Corporation wero
cc,ît damanges for loss of interest, for loss and damage of the work actiug in seine insure in Ille dark, for un demand was furni.ieil
bcing hindîered, loss ain providing famnds1 ta carry on the worls, tO litell uniul the arbitrair uiircted ilit it sheuljd bc donc. 1
and various oatier matters, ainounting te $31,481 32c. ittt net lteld themn te bo assenmiug te the aets cf the otber eide.

S. Rirhards, Q. C., oblained a raie, calling upon A~mos W'urighit andiV ninst go back te tho contract tu define tue position of tho
otiiors, te show% cause wiiy the Corporation of the Cournly of irey parties, andi collcct front tit wimtlir lthe discretton now asked
slmould net have pcrmission to revokie the rofèrence or subntisso inthis app!icatîoni shoaid bc granitcd. 1 fully agrcc in the force
contaimed in the agreement or articles of agreement, dated the of whîat li said by Lord Deninan, in Scott Y. Van Sandait, 1 Q. B.,
l3tm Janutary, 1860, miade betwcen the saill %riglit and others, e f 102, Il ibat the discrelion of the court te wliic titis appeill la
the first part, und the Corporation of maidJ Coutity, of the second made, ouglit te bo exercised in tho niost spariag andi cautions
part, and wbichi subinissien wvas ordereil by a Judge in Chambers inanner, ]est an agreement te refer, front wiîich ail might reason-
te bo nmade a Raie of the Court of Qucen's Ileach; and whiy the ably boe for a speedy cund of strife, shoaid only opta the flood-
Corperation sliouid not have leave te revoke the power andi autho- gales far muitipicd expenses and interminable dclays Il iu ail
rity of WValter Shaniy, as arbaitratoir, under salai reference, suh. probabiiity, ia any action te be brought upon the contract in
mission ani raie of court, cn the ground titat there are several question, a reference ivili most likoily bc erdered, but then titat
important legai questior aising and existing between the parties, wouid take place unuler ail the safeguards uas te iutgal questions
whîcb sbeuld he dcîded by one cf the superior courts of cemmun' which the ceurt would oast arounti the parties. Andi if the case
iavw, or upen the grouand that the aliegeti submaissien ducs net is te go te a reference, there can bo ne douht that the gentleman
amount te a reference, but nt inesi, la oniy on agreement te refer, nameti in thl8 contract is most cernpetent, te decids sucli matters,
ant itat ne difféeces nd arisun witiii tue menaing of the aliegeti and the court, upon wliem the responsibility uvoulti rest of refer-
referenco te be referreti te Mr. Slianly. Other groundis were men- ring it, coulti net do botter tlîan refer the matter te Mr. Shaniy.
tionc in tulie raie net necessr.ry te ho mnentioneti hero. The Corporation do net ebject te a roference te Iilm of any inatters

connecteti with tue work donc or tue manner or deing it, or ef any
M V. Carneron anti R. A. Harrisonî showed cnlise. The .p- damages uvhicli the contractera may iegaiiy claimx; but what is

ricatien is eue te tue discretion of the Court, anti titat dis- objecteti te is, tîtat a refèenco of everything te hlm of ail ques-
cretion slueuld iii every case where inveked ho u1se(i iin the n'est tiens, legal or equitabie, siîeuid bc intiiscraiminately matie, as it
spariag anti cautions inanner. (Scott v. l'an Sandau, Q. IB. 192.) stands as now rcferred.
A very strong case niuat be nmade eut te warrant tue exorcise Of When I carcfally reand the wheie centract, 1 aum rather inclincti
sacb a di2cretion-notling short of inisconduct on tue part cf te adept MIr. Richjards' argument, that it amoutîts te an agreemoent
the arbîtrator. (Fiîî*ett v. Eastern Cotnîuss R. Ce , 2 Ex. '31; te refer, in the cvent of certain tluings occarring, ratlier than an
James v. A ilcood, 7 Scett, 8,1: lai R/e Weoderof, 9 Dowi. P. actual refèrence. The parties have sciecteti the few words cuxhe-
C., 538; 1'ape v Dnim.,î~n, 9 3ini. 177 ; ilson v. Mforrell, 15 died in the raie, and bave consitiercd tbose the subliaîssion, anti
C. B., 720.) The nacre apprebleusion tbat questions of iaw wçil i se tiîey asked for an e- parle raie of court makeng il a reference.
arise wîtb whicii the arbitrator, a inqyman, may not bo competent WVc sec, lievcr, uvhat precedes that sentence is, that te prevent
te docide accerding te strict law is net of itscif a sufficiont ail disputes during the progiîess of the works, it was agrecd that
grouai for the application. (Fuller Y. f'entirkc, 3 C. B , 705.) the Chier Engineer of the Couinty shauid, ta ail cases, tictermîne
No case )las gene titat iengtlî. Tîtat is a aîtter for considera- the ameunt or quantity cf the severni kinds of work, und the
tien nt tue lime of makiîîg the reference, and tue refereace bore anteunt of cempensation te be paiti tîtorefor. Thon aeliat foilows
ta n integral part <if the coutract. Now titat the wuork is donc looks rery like this : if there shoulul, turing the progress cf the
tie parties ivbe are beneitteti by that work Ehoaid net be ai- ivork, bc a dlispute about what the Engiiteer shuuild determine,
iowed te alter lthe contrnct te the prejudiceo0f tle otlier par- cither during the progress ef the work, or aftcr the compiction
tics. It i8 contendcd, however, tliant tbere isa actal refereace thereof, of any of these nuatters ef aehichbc is made tbhe judge,
but only an agreemnent te refer. Tbe languagu' imîports a present thon tîtat sncb snatters should bo referreti te INr. Shaniy te deter-
roference ef future dificrences, if aay, tiant mela arise. It is a mine, and bis elecision sîmoulti bo final. If the reference te Mr.
prospective refercnce and o whieli is usant l building anti other Shanly is te bc censtrued in this ]imited sonse, thon it ie clear that
contracta. (Livng3toa v. RoUli, 5 El. & B., 132 ; Russ, 2 F.,matters land net progresseti the lengtb wbich wero accessary ia
726.) As such it bas been matie a Rule of Court. If net a re- oder te involie lais aatherity ta tiotermine theux. It is net nocues-

fercace, application 2heuid bo matie te set a2ide tue Raie cf sary fer me te construe tue agreement betiveen the parties, and if
Court, nlot te revoke tho reference wlîici la now a Rule cf Court. I dlli, then tue centracters wouid undeuhtediy ho mach dissatisfloti
13esides litre tlîe Coanty by their acts bave trcateti the clause as witiî titat view.
aunactual refereace. Thieir counsel appearett on two occasions et Tccnrcos nteebrad aegvntcietItr

Ieas ani sbrottet tethoarbtratan.lieadetetitueRul 0fpretatien possible ta the lest sentence, andi have treatoi the agroo.
Court axnd iras a party te its namendmeat in regard te --osts. ment te ret'er ta 31r. Sitanly, as including evcry possible thiog
The County cannot noir ho aliowed te say ho actoti witheut 1 wivbcb miglît arise lapon tîte cenlract, legal as avel ais equitable.
autbority. If ho exceedeti lais authority anti tlîey ini corasequcacoe qusinhrfreswctrtt18ritaitati s
airc damnifloti, hoe is responsibie. (Flavîcli v. Easfrs Ceundes I? se inton te o;fore if, seh thon i undobtcad the out irouit
Co., 2 Ex., $44 ; ('hamnbere v. M1ason, 5 C. B. N. S., 59 ) Te carry it eut, andu ldeat act witeiy in se doirg. I conttbring my
xiowl btc referoncle te evoked ter mmt b rus o te plat mid te that cenclusion, lîoevver; I stili se ia tue uvay the previ-

avouiti~~~~~~~~~~~~ be tee beIoCnî ecmmtafat nteCn us agreement, timat the Chief Engineer wu a the persen who sbouid
Iractors. If lime arbitrator excooti lais autiteritY lime rensotlY1 determine the amnauit anti quantity cf t1se severai kinds af work,
avilI ho an application te set aside bis aivard. The Coeurt bais andi lte ameunt of compensation te ho paid therefor. The parties
ne rigit te anticipato in sucb a asatter te lime projudice of cither surely nover intendeti te forego that agreement, but yot the con-
Party. trecters bave net in any way cmbedied that la tbeir reference te

S. Richards, Q. C., suppertcd the Rale, und auIverting te lthe Mr. Simeniy.
facts of the case et grent icngth citing Scott Y. T/he Ceupoi-auton tThe construction put on the agreement te refer te Mr. Shanly
ùf Paeerhorough, 19 U. C. Q. B., 461. 1 by ltme contractera ie incor.sistent tvith the proviens agreement
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thant the ainotint and quantiffy of tlic work anal the comîpensa- la tlae loantime, laowvvr, 1 muaat grant flac Corporation por-
tion sliould tic dcterniucîl by flic Coliafty Engiier. unless the misRion tu revoke fthe subuîi.ion tf0%fr Slianly, and 80 muci
contractors concede liant Nfr. ilanly miould bce govcrued in rc- of the ride ns nsks for that ii lac atbsoiute.
qpcct of fiat inatter as n court anal jury slioiid in th fli ibt ini- All that romains is, upon wbat terrnis tha' ehoul bc granted.
stance. But if tlicy concede thnt point iii so for as affects flac It <tocs îlot anpar to nlie tit the Corporation sboul psy the
question of inotint andl quantat y of flic iork, f lîro etill romans enstîl of rnakîng the eubaiiission a rulo of Court, for tlnt, was
the othcr question in dieputo laefavcn tlhe parties. Oaa fli one dfonie ee parle, noer of expenses icarreti Iy or before theoar-
bond fthc contractors confond tiiet tlacy were bouînal ta flii and litrator, fir if a trule or sommons liad laeaz askcd for, cali-
conmplote tlac ronds named in the coiifract by a certain tille, an'! ing aipon thle Corporation ta ettew cause why tlac sulamissian,
that thcy have a riglat to do titis no rantier nt whart, ost nor how~ as t4t contractors construe if, sie Id not bac -Mode a nule of
far tile Clpcîîse aîaay oxceeti the contract price, anti a large sum Court, 1 arn coîavinced thait no Court or Jodge would haire mode
ic ciaimeti by vay of darnges for stoppage of the work laccatise sucta a ileulaffil agreemnt n4i fiat corafainectin thela contract,
the Corporation docs îlot nsscnt, to flis proposition. On flic oflier wifla tino inatriais now bloefc me, n cule of Court, and flîcrefor
baud fthc Corporation contenitfant thac cotracf ors kncw tlist oiîly ahatever expenses have lacen incurred biî or hefore ftle nrbitra-
n certain runi had facen nppropriatcti by flic rate payers of thei tor the parties causing if must take thle rîsk of. Thion, wifti
counîy-thnt the contraîctors land cntered lit o n contract f9j (Io tftic regardl f flic oxpeinso ofr laiis applicat ion. I have beforo tro n
work for fliaf amouint, and flînt flic saine sliaîah flot bc excccdcd contret centaioiaig a clause about rcferring mtaiifers te arbitra-
lay extras or nthecaise, and! that wlienever tflaciependiture ex- tiou of a doubwfîîl clinracter as f0 wliît powerm tfla rbitrator
ceededtifant arnount thore wns no autlîoriîy te go faevond it witia- siould have under it. la order ta get rit of if the Corporation
out a new agreement witi flhc contractors and n referetîce f0 tfelachvo f0 corn te thae Court to noir ftle Court fu inferfere and cn.
rate payers of the county ta sanction. a further expenditure of able thoea te do so. Tho ailier saide oppose flic application, anti 1
moucy upon the ronds. suppose tlicy arc entifîcti f0 flic ouste of flic opposition.

Tho question is wvlacher soda IL motter ns fIat cornes faiciy Thte celu %vhich h licoue obtnincd wîlt flacrefoce bo nmade abgo-
witliin the meaning of flic contrnct. Supposing 1 ndopt flic con- lute s0 fac as permit ting tÊte Corpaorationî tocevoce the submission
struction put upon if by flic confractors, thnt is, thar tho acords te 'Mr. Shaaly upon pnynnent by tlio Corporation of ti oste of
-"if any dilferences flini, arise befacen flae parties of flhc tirit flic rote.
andi second parts doring the pr3gress of flac worl.s," oplen up aIl Per Puar Role absolute.
and cvery question wivis miglit possibly arise bot acen thle parties
ns the subjecf of reference te Mr. Slînnly, flic work bas flot COMMON LAW CHA&MBERS.
been compictco', consequcnfly thero is un question of ifitnt luiit
arising affer flic conaplet ion cf fthe contracf. No doolit ail par- RIPoa(ed by ItoaT. A. itîrnauaNo, EiQ, Biarrister-a-Lao.
fies nt thc lime o? etiieritig into the tontract contexnplatcd tlac
tioishîng of fhi orlc by ftla confractors, or if flacy failcit to do
il, thonu hy flic Corporation timev doing it andi ctaargiîig the SA.NUF.L CLAiIK, Judgnîcnt Creditor, v. ANDcnw M. i, ARaf, Judg-
expense t0 the contractors, for fIant is provided foir by flie cou- nft l)eitoc; Joix 1). IlAit andJ oux STws2,Garnisiacees.
tract. Nothiîng uhatever is saiti about abaût shahi bo donc in tlic 0,-"t. &,ii.. ' C, cap W2 sec. U%-t et teq-Order to atiacÀ del-Pantea Ci
event of thec Corporation stoppiîag flic wock or prcrenfiiig flic con- varnutece bý.fure onkJr fo p«au howf.r a d.chiar&7e-SUing oi*d allad.îng order.
tract ors front finislaîng il. A ga-rniaeofn le:not dfoerlirtd I)v luynnent or tbe nnonoy fo thoie~.gnenf t«editor

arn not called upon in this application to determine tlac ques. nirehyua.n tle îitiahig oider w1ttaolit 'au ortia f0 PtY. tthps
Bu ltegarnilsie ion betng sered '%ith th sunui,î'.oPy trhst

lion dfilniteci7 betwcen the parties. and 1 slaould ho sorry it tvould the naioîay fnoe cours, . is~ rot fm urtfier restionsibttify.
ho uaaderstood 1 have snid anytliing bnving tlart tcndency. Ail 1where If; was mails fi appe-ar tbat fias debt fougif f. bean ntabed wus boiaajtd
nai asked to do is te place flic parties in suoh n position that flic 'Iogned before the Issue ut thugisriiehee ordnr, theoorder weis.onfft..ijuint p-
varionas quostions may lac argncd and dispu-èed of by fthc court. (Chftno!fojdmefiei nlbs a ers, t Jals. y I2
In answcr te that if is saidtifant the Corporation ivill not lac pre- (sfItaJnay SZ
ciodcd froin bcinging fîp the questions tucy tiesiro te do on nu A sumnions as obtaaneil on tho application cf thc judgmcnt
application f0 set asido the a¶vsrd for oxccss of jorisîtiction on debtor and onc Sli ')lcy, cntting au Uic juigwnoct creditor and the
the part tif tlac arlaitrator. It is veay true that sonne of ahe pointe gartnislIt!Cg fu show causc wlay un attaciîing order of the 18ta
desîr-d fa lac raiscd and as suggcstcd by mysclf migiat lac io riiised (Otole, 1861, shoold n0t bo set aside, an flac grond that fthc
anti testeti. !;a. then, agaln, if flac arbitrator proccedeti and tiebt souglat te lac attacliet baillbccn assignoti ly fthe judgmnact
thie Corporation made flic est defence thcy coutd, ttacy miglf tbc debtor f0 Siblcy beforo the issue of tlat ocalor; andi wlay ail pro-
met avifl the objection of acqoiescenco on their part ta fthc pro- ceedings sulasequent ta the saiti orilor Bhouid net ho set asido on
ccedings. And if tlaey proteste(-' andi did nlot appear, and relied the saine groond, andi on Uic graunti thînt na noticeo0f Uic affacla-
upon flac objections ta t ho niard, tlaey aniglat bc met avith lahla ing tirder was given to flac judgment debtor; and wlay tho judg.
observation, avby ivas flot an application madie of flae nature o? mut~ credîtor sbould nef pay fla, costs of Uic application.
flac onc I am noW disposiaag cf. A suitmouis bad licon issucti cailing on thec judgtncnt delafor andi

the garnîsaces fa attend and 8bcw cause wby fisc garaisheca aihonla
WVheu 1 conasider tflc lanice of conveniences andti nconve. oct psy flac det due by flacm fa tlac judgmnn debtor te flac judg-

niences te bathi parties, flac onsafisfactocy laingunge oseti i the men creditor. This sommons ivas flot lihoiv te hava lacen scrvcd
comtmec, foc if ii flot a wieli-draiva contracf lay ay menus. os t0 an flicjudgment detor. If ivaB issucal on litti November, 1861,
ivbat the parties intcndcd aabould bac referredti f Mr Shanly, a.nd returnablte an lOfla Novetibor, 1861 ; and appacently no order

aba las pwcr sicull h udersod a crymeare xpession wras ever made upon If. No catry o? any further procectiig coulal
as this, tf ay difference3 shall armse, andi fartdier, wiva I con- lac feuud.
siler flac ample powcrs flic Courts and Judgnsare now acînea wih Thc original arit of summons was issueti in fIais cause in July,
for compulsocily ccferring nuatters, 1 tiîn 1 shalt do justice t0 186k), anti scrved on 2Otb September cf saune year. On 12ta
bath sîdes lay frccing flin froin fiais prescaît referenco f0 Mc. Noveaiber, 1860J, fthc plazintiff cccoveed judgmcnt foc £239 9_s.
Slaanly. If the present refèncc wtre ptoctedeal 'ith 1 fOrescet 7d., andl a ivrif of fi. fa. issued agaiant fthc defonidants' goutte,
n long course o? litigation, at great expenso to flac partaes. ivhicis as returned nuasla bona.
Shouii n asort lac nate anad aftîcissaiti set asitie, thon ail flant Jy flac affidavits cf flic jndgment dcbfor, Andrew MI. Clark, and
baalibeen donc ivoull lac futaile andthola parties lac just alacrO T. Sbley, it appeareti that a bill in Cbancery was flieti about ten
thcy wcre. ycars ago by A. 31. Clark anainst flic garnishees, te which fiaey

I ivoulti 6uggcst tlat laof l sides shoulti agrec upon a case te put lin nia answcr; andthela court ordcred tiat ftic deputy master
bac sulmiftcd to flac Court for ifs opinion upon any legal ques- af Kingston bliOOId take an accouniof o? elat wae due front flac
ftion, witla powver ta flae Court to remit ail questions of compensa- gacuisbees to iL M. Clark ; that flae deputy master reported, andi
dlon fa Mr. Slaaniy. flic gArnishees appc.;led, andthela appeal ivu dismisseti witb casts;
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that A. M. Clark was largely intichtedti o Shibley ($818), anti
Shibley dernandeti soeurity, whereupon A. M. Clark, on 26<1< Sep-
teomber. 1860, caccuteti au asýigzîme.it of tire inoney due, as
reporteti by the deptity master in Ctîancery, front tho garniihees
to tie jutigment dcbtor.

Both A. M~. Clark anti Sliibley swore <liat tho assignaient was
madie in gooti faitb, and for Uie purpose of securiug tlio debt su
jus4tly due lu bin..

A. M. Clark sworo tbat lie hati no notice of the application for
"a garnisliet ortier in this matteix"'*

lit reply it <vas sworu tiiat Uie clerk for the solicitor in tlie
Cliancery suit obtaineti a copy of tlie attîîcling- order oni the day
it was granteti, anti expressed i s appîrelhnsioîi lest, in cousu-
quence of that ortier, tie solicitor shouti lose his couts.

The garnislices matie affidavits shceing that on 28th September,
1861, a decrc iii Ciancery <vas matie by wbiclî tbey %vere tieclared:
to ho intiebteti to A. M. Clark in £239 14.4. 2di., to bue pait him
on Ist iNovember, 1861 ; that they <vere serveti îvith ice attaching
order, anti about 13tls November labt witlî the suiomons <o pay
uver; <bat beforo Uhe 14th Noveniber la8t tlîey liati2 niotice or
knowledge of the as.sigîinent <o SLibley ; anti Stevenson swore
tliat baving nu cause 1.0 show againat tlîis sommons, hoe, afterI
consulting bis legal ativisers, on l4th November, 1861, paiti to the
juigînent creditor £254 5s., in full satisfaction of the jutignent
against A. M. Clark. anti tlîat lie matie <bis payment féaring <liat
if lie iti flot an execution woilti bz issueti against hlmi.

DnaÀî'o, C. J.-Tîe attachiîîg ortier <inter the 288th section of
Con. Stat. U. C., cap. 22, tos not, nccording in, lIone3 v. Tation
(5 El. & B. 6-5), do mrer <han routier the jutigmont creditor a
cretiltor lîaving a socuri:y for bis (lotit, anti dues not give triejutig.
ment cretitor any lien.

Thiis case, however, arose between tlic jutigment cretitur anti
the assiguices of the jutiînont debter, who hati become bankrupt,
after the granting of tlie ortier.

la Turner v. Joncs (I Il. & N. 8 ô6) tlîcrc is a strong intimation
that thse gnrnishoc is flot discliarget by paynîent of rte moncy to
tire jutigment cretiltor, înerely upon the attacbing order, 'wlthout
an orter to pay.f

The statute (sec. 297 of our net) enacts that paymient by, or
exerutin levieti upun, tlic gnrnishoo under any preceedeug as afort-
saîd bhall bo a vallîl tischarge to tlîem as against the judgmcnt
debtor tu tire amount pait or levieti, altbougli tlîe proccctiing
shoult ie o fcrwards set aside or tlie jutigment ho reversot. But
tlie <vords "1untier any proccediing as aforosaiti" obviously refer bu
the prccetiing etiactînent (sec. 290), if the garnisheo <lues flot
forthwith pay ite court <he amount due front hlm tu the jutigment
debtor, or an amount equal tu the jutigment debt, and ducs flot
dispute the debt due or claimedt<o bc tue fromn hlm lu the judg-
ment debtor; or if lie dues flot appear upon sommons, thon tho
jotigo may ortier executiori to issue.

The very first part ufth<is section points ont to the girnishce
bis proper course-namely, t u psy tho money into court, 'whîich
being dune, ho ia free froxn furthor re-3punsibility - but these <vords
in no way point to a payaient to tire jutiganent creaitur ivithout
further order.

In Cooper v. Brayn (3 Il. & N. 972) the girnishee, afler a
ai sommons bati been issucti on lbina to slîc<v cause why hoe shoulti
flot psy (but which was erroneously lutîtîti, andi nu order conse-
quently matie thercon) paiti the debt to theoffcuii assîgnee uf the
jutigment cretitor, wiho hati becoano insolvent, anti tlîe payairn<
was probectet.

The case of Ifirsch v. Coates (18 C. B. î57) sufficicntly tstab-
lishes <bat an nttaching order lins nu effcct or operatin upun
tiobts of which th, juigînent tiebtor bas tivesîci hînasoif by
tssi gntnent.

Upon these facts, anti upon these authorities, 1 shoulti have nu
hcsitation la decitîng that tlîe garnishee was wrong in paying the
money tu the jutigment cretiltor <ithout an orter; anti that upon
proof of an assignaient of the tiebt <boa .fide ce course) nu -ucF.
order <voulti hc matie. - __

NUann probably thie atl.icbing enter.
t seo alo Uw<nm v. The ODpou-tios of ri'fl-d11 21 U. C. Q. B. 1 al-Fus. b.J.

jTlie ouly reiiîaiîîing questioniî l, <vietiier 1 shlnth lereupon
Igranît ait ortier eetting uside thse tittaehing order of lStb October,
!861.

On tie beat consitieration 1 can givo tlie niatter, 1 have doeter-
inind <o grauît sncb ortier. 1< neyer coulti have heetî weîaîît hy
tlie Legislaturo tlîat a jutiîent creditor abhuit, hy atvicliîg a
diht wliich is on exporte proccetiing, tic tlie bandis of others wliu
asser< a riglît <o tbat sauie debt, indefinitely, ulîtil ho pioases by
aukiîig for nu ortier t0 pay it tu Jîîniself, atford anr opportonity of
trying iu lias the botter title <o it. Anti yet snob miglît bc tho
coîîsequeuces, as service of <ho attacing orîler bintis tie ticbc in
tlie gairni2slîee's iiantis. I tlîînk tli ca02e of Wuntlle v. Ili'llioisa (3
Il. & N. 288) affortis a solution of the difficully. Tlîe )'lignent
credicur muîst, as Chief Baron P'ollock says, 4" go ou or r< tire, anti
pay the costs." Ilere hoe issues a summons, anti as lie bats gut tho
mloney, hoe bas, allowtd it tu lapse nut serving it un <Io jutigment
debtor, andt thoughi serviîig it on the gariie, not proceotinig
witlî it. Ilo offers îiu scatement oni affhitavit ountradicîin, <lic
assignmnent or imptacliing its validity. lie rallier leaves <o tlie
garnishce <he tùsk of supporting tire payaient muatie by tîscî; anti
unless <he jutigmnt tiebtor ant i s assignc take <bis course <bey
<vilt have <o tate pruceediogs in equity, and L supposae would ho,
met by the answer <bat the dcbt 15 attachet in law if (bey applieti
tu enforco tho tieece.

I think, therofore, I shoulti mako the ortier.
Ortier accurtiingly.

'WILLIAMSOe< V. WVILLIAIeS0U.

Pleas-wrongly ii4titled-not rutities.

One of the Cliritlan naines ef cite ut the parties to a cause wac omi<bed in ths
sti le of case pîsino ai île he&d of îIe.as Il..d lu the càtLse, .and lelaIinttiafigned
indg;ment trlailog thai pfra lut a nulity. The judgnet map sý< aà1de.

<3ýlach 11, 1802.)

On 14th December, 1SO1, Jane Eliza Willamuni demantiet
duwer cf James Williamson, the tenant of a part iîf lut 12 in
block 40, in Sir Allait Napier Macnab's survey in tu%, dry of
Hlamilton.

On 23rti January, 1862, a teclaration <vitli notice to pleati was
serveti accurding <o Con. Stat. U. C., cap. 28. lis the declara-
11011 aud demand of piea, teraautiant <vas des-cribeti as Jane lFiiza
Williamson.

On Sth February, 1862, pleas were fileti anti serveti by John
B3arr, attorney for tenanit, Thesso pioas <vere intitîci Il Jane
(onuîtting Elîza) Willisînson, demandtant, anti James Williamson,
tenant." Tlîoy <vere tbre in nunaber, 1 ne unques accouple ; 2-
ne inques seî:îe; anti 3-nu deinanti of duseer une month before
actioni.

The attorney for defendant, treatet hese piens as a nullity,
signoti jotigment in tefanît of a piea, anti servedti ho attorney for
<ho tenant with notice of ossessament.

R. ' . Harrison obtained a suramons calliug upon, dems.nds.nt tu
shew cause wliy <ho interlocutory jutigment anti ail subsequent
proccetiings shlnfot ho set asitie witli costs upon the grounti
<bat pleas bati been filect anti serveti beféo tho aîguîng uf suc
jutigment.

J. Dunne sheweti cause, coutentuîîg tlhat <ho pleas flot being
properly ittUet in <ho cause score nuuities, and tbat tcing
pîcate. <itliout leave, tiotndant vas nttoll ovents entitled to sigu

jutignient.
R. -1. 11arrson subînitteti-That the picas wero nu: nulùit!es

by reason of the omission !simr'ly of one Chîristian naîte uf deman-
dont in the styleo f the cause, demantîîn<'s attorney knawing full
%çeit wchat <vas intentied ; anti thnt <ho pieau <ero tiirocted tu
separate material traversable ollegations contaînetin luthe tiilara-
lion, ant id tinlt therefore reqoîre bcave of a jutige before plcatiog
saine.

RICnARDS, J., roferring to Dole qui tant v. Beer, 7 Enst 33;
Anon 7 D. & R., 511 ; Cliit. Arch. 8 Edin., 266, made the suni-
mous absulute xilthou, :-t.

oSoaléaotrille al . CamrSsr, 3 0. S 176 -EDs L J.
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C OU N TY C OU RT CA S ES 'rte weapon lie used wag a inurderous One, and the liioguage hoe
___________________________________________________ uttered iniiiieste4l a great disregard for coneequcîtces.

In the County Court or the uni".- Couniti.s or Frsaîtellc, I.nto an Adig 1 think, front tue cvidercc thiet the. plaîtitiff liad brougbt bis
toit, berorù bis lionor Jt.o DG& action in titis court i good fîîith, and that he batl fair and rosi-

souuble grounids for supposiîîg iliat lie ivould recover a lirgcr
DONNELLY V. FLETCHER. ainin of daiages titan hoe could recover in the Divitticu Court,

althougli tue jury have awarded hini a sinaller amount.
Cer*;Zefur c auagatL-iceo.'ite sîntute directs thîat thie judgc icho presidesat the trial shaih

Wbere plaintifTiu gond £.itt brings bis action in a Count7 Court, an iai t fair decile the quebtion of certifictîte of costs iii open court imrncdi.
asnd rvasu.biui g;oundi c su îoeasou that io .,,uld rrc.iver à ar atti,ýt. atehy afier the verdict bas beeu recorded. Froia ibis 1 coticitido
.tdsiisg.. tima bé coud rte.,ar ain th Ii>iguî Co>urt, aittiouglî ti0jur> nuarli

him dabug"a witbin tiiojurticuiotà cot, i>.tiaCuirt, tii. cao..e Le à pro,.r thiat tlîe judlge shail dCcide upOfl the evidence, aiîd wchat shali pass
onefeOr ce the Juaages dsrttion in grugr.iactfr.iaany before latin ait the trial, irhîctier the cause be a fit ouse to bo with-
court cuata. <Siourcla i15' IS2 drav, frout tic Division Court cr tiot.

At ilif hast sittiogs of the Court tlîîs casa, iras tricd, and a ver- I tbinl., froni the evidexîce, and ivvbat pa8sedl before me nt tLe
dict rendercd in favor of the plaintiff for $25 aîags trial, thrit 1 amn bound tu exercise tie discretionary powcer ve8ted

Vpon the evidence produced on the part of tic plaintif, lio in iliojudge in favor of the certiticate for Couîity Court costs, as
niade out a strong caîse for larger daimages titan ho coul.! limet Ui çtintitf, in nay opinîion, hadl brouglit Lis actionl intitis Coîurt
recovered in the Division Court. iii goodi fniti, and bil reti2onçebho aud probable grotunds fùr claini-

The defendant, produced evidence tu show thit Uic plaintif I ing a larger ameutât of damanges thau Le cotild rerover in thC
conductef imaseif Ili the defendllnt'si bouse at Napauxco, ivbichi lras Division Court.
a tavern, avith nxuch impropriety. Certificate granted.

I)rapr moved for a certificate for County Court cosis under
rection 328 of C. L P. A. O'R..aily opposed the granting of the PATgU50ON V. SINooK.
certificate, the amounit of verdict being acithin the Jurisdiction of art4eai'for Cbcua-lhjeual qaaestono a w.
the Division Court. Il. cerawitun tho coraîus'tesiro uf the Diiàion Court, iffone of the jiadgoaof the

MAclceszbo, Co. J.-Accirding to tic Plaintiff's evidence, if ,up,,Ir Court& watd grant a wnt itc..rtiomar Iay teu uf nuitetrgh
desrianuî uta dithicuit qîicaa na of taus to r..naevre ue lfmnnsactdflicejurybail given himn £25 damatgcs, iiistead or $25, tbey ivould tri a t>iîon COurt. fi te îarupi.r or tbuitdgeor th couniy torrociy fuir

Lave donc only riglit. The defeuidatiîts wiîuiesses proved fadas iii coiity Court cust.s. (Marri. 18, ISLI )
bnitigation of damages. But it la cîcar tic jury did flot Lelieve ait Titis acas an action on tie Conimn ('outs for money paid, lent
tbey said or tbey would have given a verdict l'or the defotiduit, on and rectived. lleais-nover indebted, payaient, and set-off.
thue second pion. 1 tlîiuk tie witnesses for the îulaitiil r-ere more Verdict for Uie ptiintiff, $77 80.
reliable thuan thiose for tLe defendant. Thec action %ras brouglît for iiioney received Ly Uie defendant aie

The question for me to decide is sv'tetler Ilthe cause iras a fit atrîyfor tic plaitîtitf. Thec set-off iras ciiposed of, aîîîong
oneO Io be ivitdraivu frout thue Division Court and brouglit in the other things, tivo bills of costs. (tac of tlue Lbis of costs lras for
County Court." the conductîug of a !mit ici the Quece's Ihcncb for plaintiff's acife,

1 firid, in a very excellent article, ivritten on ce.îfct for fuill bfore site married the plaintiff.
costs, ini the 7tb volume of the bpper Cani.la Lawr Jouîrnal, page ISir 1eary Sniula moved for a certifucate for Couinty Court couts.
221i, Cime following sensible rctnarks : - &3inc persans, relyiîî It U. Snook opposcd thc grsnting of tlic cet tificate, conteniîdîg tho
upon Etxglib cases, whicb arc flot always applicable, suppose linit suit iras a fit onc to Le brouglit in tbe Division Court.
the qrnount of the verdict is conclusive, so as to prevent, the ggviîîg )IAcxF;,zip, Co J.-The case of L'onnelly v. #'Ietchur., jst
of a certîficatc. There cau bo no grenter mîistakce. So, te rend decided, explains tîte priticiple upon achich a certificate for foul
our eiactnient îvould Le to nuoke it absurd and iucon'aistent. If a cosîs sliould be grantodl %çben tbe actionti instituted in ibis court
plaittf in good l'aith aund on probable grounds seeks to recover an in gond faith, a plaintiff luavitig reasoablc andl probable proundzt
atinount beyond tliiit wivhuih î jury awai-d liii, lie lins a riglît to for claiîng a larger anîct of damnages thau Lie could recover in
the exercise in bis favor off thie discretionary poacer vcsted lu tue file Division Court.
judge. The olject of tLe enacimnt is flot tu infliet injustice, but l'lie ca>e of IIeilaaîd v. W1arren, decicied by me tire ycars aigo,
ta punishi vrilful contravention. Wherover it appears tu the Sntis- nal reîîortcdl inthie 6tli volunme of thîe C. C L. J., at page 116,
faction of thiejudge, tluat tlie plaititîffdid sinccrely urge, and upon lecîcles dtnt tlîe jîrisdiction of the Diviion Court i.. re8tricted Ioreasonable grounds, a claini for debt or dîinages greater tban '$0i cin ruht1 eoe ueyaa ipyucran
coulai Le recovercài lic inferor court, al tiougb flice jury inaY îiniquiditeIî diamages, depcnding on usatters of i1piuion wthether
have given thc verdict for a sum ivitliin Chue jurisdiction of the the cause of action arose out of tort or breacli of agr-eentt.
inferior court as !o amount, it is usual for the judgo to cCrtify. jThe presont case prescrnts another point flot noticed in thoso
lYberc tbere is ano precise comnputation to Le formced on thue casei, aamely. the riglît cf bringing a suit, in amouat ivithin
evithenc, andi ihere the evidcncc îvouid bave warratnted a verdlict the jurisdiktion cf tLe Division Court, lu the County Court, irheni,
bcyond the mark as wire] as below, it ivould Le bard] indecd, thatt in MhI probability, a difficult, question of lair mll arise at the trial.
the phakutiff aboulai Le ccmpelled. at the risk cf losing his costs, tu l3y the (ilst section of thc Division Couits A&ct, it ia cr.acted :
relinquisit a largo portion, of wliat Le may faîrly ifaim, lest the "in case thîo debt or dlamages claîîncd in ny suit hrouglit in a
jury, preferring the testimny of one wlttuess to anoîhier, or farma- Division Court amounts t0 forty dollaî,s or u p iards, and in case it
ing an arhitrtiry estiînateo0f tbeir own, niay Lring the verdict i appena to sixy of the judgcs c-f the Superior Courts o." commun
irithiri oe loacer jurisdiction. The Legislative power nover loir that thie cs!ýc is a fit onc tu Le trîcd in the Superior Courts,
inteuxded ta irork such li-ardsbip. So to construe the act la ta anal in case nny judge thereof grants Icave for that purpose, such
couvert a 'reanedial messure into one of oppression." suit may, by it cf certioriri, bc removcd frons the Division Court

Although the abovo observationis froni. a very useful journal, 11110 eitber of the Superior Courts, tapon sucli ternis as tbe judge
caanot carry ivith theut file vveigbt of judicial attoriîy, Stijl in thuinkS fit."
Mxy judgment tbey are ta tluc point, and thîey ce,.rtaiuty convey rny in the case of .NuýqI-n: v. Chambers, 3 U. C. L. J., 108, 31r.
oitn iden as tu the ranner lu avhich Chue discretionary powrer given Justice Burns ia'dered thue acrit tu issue on thue ground that a difli.
tc tbejudgc abou'd Le exercised lu referenco ta the. grauu.îug or cuilt question of lair miglit arise nt the trial un reference o thCle
certificates for full costs. Iliability of a liusband for nocess.-ries furnisheal tu hbls iife. la

lu the present case 1 thinhc the evidenco weli muirranteai the he uicae of the Catczraqtsi Cemetery Company V. Burrowem, 8 13. C.
jury in giving three tintes thue amouint oaf damages irbich they lbave L. J., 47, Mr. Justice %IcLenn ordered the wirrt tu issue LecaLuse
givea. The defendant is au inukeeper. lie iras uruder the 'it vras diclged tihat, in1 aIl probability difficuit questionq cf lair
inîfluence cf liquor at thie tirno of thue outrage conîplaiacrd of. T'bc would arise on the trial ns ta the potrers couferrcd by the ect of
outrage was coniinitted iu buis caca bouse. Ils own houîse iras a incorporaticn. Iu the the case of RtdlZev v. ALldock. 3 U.C L.J.,
lavern. Tho plaintiff ira almost heipless by reasou of liquor. 14, Mr. Justice Hagarly ordereai the utrit on Chue gro=td that, ln
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DUl likolihooti, questions of law as to tho application of the statute andi not confined to any particcilarcount in the decluration; there-
of limitations ivoulti arise on the trial. Anti in a nunthor of other l'ore jutiguient was riglîtly signeti.
cases thc jutigos of the Superior Courts bail ordered case.% to bo Dufendant, in support of bis bemmoue, argiiet that tbe mattera
removeti froin tme Division Courts to the Superior Courts on the alleged in tîte fir,t plco, inu8t wlîen taken togetiter, bo considered
ground of a probability of diliculty or grave questions of law as a denial of the note, andi if a denial only, tho plens pleadeti
ariaing o: tlte trinl. together Ivere proper picas anti allowed by andi untier oeo 8tatute.

The word 1,ft!' iii used inthe Glst.rectioncf the DivisionCourts L.oin, Co. J., aftor takingtimenttoconiîierIis jdgmet, docided
Act; also in tIre 828th section of the C. L.. 1'. A. tlist the first pIots, wlien taken and consiticreti os a whole, must

Novs it apears to bc in accordance wiith law anti common eense, he looketi upon as a denial of tho note, and censequently, under
thot the principles laid down by the jutiges iii grazî:ing a certiorari section 112 cf Common Law Procedure Act, sucit a plea was
te removo a soit front the Division Court should ie applieti by the properly pkcated witli tho other pleas of payaient anti sot-off
Countf Jutige, ln the granting of certificates of County Court without leave, anti accordingly made an order setting nside tho
costs. 1 arn inclineti to îliink that as a general ride in cases plaintiff's joiginent anti aIl subsequent proceedings vais costs.
within the competence cf the Division Court in wvhieh one cf tlîe ______________________________

jutiges cf the Superiur Courts î% oulti grant a writ of certiorari by
reaison or anticipating a difficuit question ef law tQ remoeetho GENERAL CORRESPONDENCE.
cacao that the Ceunty Court Jutige, if sucb suit ivere brcught
beforo lîim in thte County Court, sitoulti grant a certificate. . Toicns/dpl Coiiicls-Boais an ( Bridges-Expendiure of Tnn-

W~hen n, plaintiff anticipates a difficult question cf law in a .tli1 'MVneys.
cause iwithin the contpetence cf tlîe D'vision Court is it net more
consistent vith justice andi gooti eunse, tîtat lie sheoult bring îîis To TrHE ED1'ros or' rup LAw JouusA.&.
suit in the more speetiy anti cheaper juriadiction of the Coutitty GENraEYE!--Wisiiin- te ascertain the legality of appor-
Court, thon to borae it te the defendaut te remove it te the Soperio:
Court, whero hoe iill lio subject te delay anti enormous expense,? 1 .oning the Municipal Fonds te varions IWards or Divisions,
By instituting such suits in %ieo County7 Court, either cf the par. allowing ecci cuuncillor te give his order on the Treasurer,
ties bas an appeol te the Superior Courts front the tiecision cf tic Iwill you please answer te following questions in ttc Lato
Connty Court, which is a more sp .ety andi cheaper course tý in
to resort te ttc writ cf certiorari. Juîr-nal for April, 1842-

In the present case a very diflicult question of law lias a.iscn Ist. la it logal te appropriate moriey te wards or te divisions
as te the application cf certain sections of the Act res, *cnîng i, a township na~ divided into words-for instantce, te ward
separate rights of property of inarviet women te the cIaîili set upj or division No. 1,',$400 ; word or division No. 2, $40«0, &o., &c.,
hy the defen<lant iu une of bis buis of costs ; andi also upon thej
relation of attorney anti client, anti the dutty cf an attorney î~wttu ifnn h anr nwihi a eh adet
contiocting suits. 1 think upon Ibis grounti alone thot I slîould leaving it ie the power of the councillor of such word or d'ivi-
grant ttc certificate for County Court costs. 'Moreover the plain. int pn a i hnsbetfrteipoeeto od
tiff liot te prove a dlaim ever 100 dollars, thongh it hati heen se oset sh hnabs o h mrvmn frai
reduceti by a contesteti set-off. Certificate accordingîy. anti bridges in bis word ?

_______________2od. la, it logal or proper for the councillor or person super-

lIn tbe Couety Cout of tito Coonty cf Wentwrorth, before his lcitar Jxoncs Lo inteetiing te reccive jobs as duIy performed and give bis order
on the Treasuiror fer ptiyment thereof?

WitoxÀstso.n v. Du.SSsE. i4rd. Shoti ne: ail occounts ho subited te thc Council
C. L. P. Ad, s. 1I02-,tdbn on a noiP end common oear.L-&raieat 1'"Ài i for tItoir approval, anti aiU orders on the Treasurer signed by

To adeesrjon ont±tIag a ctnt on a prncay not ad bomîitocout. the Reeve or Ileati of the Corporation ?
defeîdtttpcaded-I.A pion der.) ingcoander3îtou for itukîofh note. Teprccefaprriigmoeinuca yiser

L tsmcitt. 3. set-oT. Th Icieo prpitn oc nsc a svr
Heid, prcperty ptesded without leavo. cemnice, (soute go even further, hauding thre rooney te, lt

On the 9th day cf October lait dcbaratice wa flled in titis councillor on its appropriation, ho producing receiptzi therefor
case. at the endi cf the ,ycar front parties purpertittg to have dons

First count on a promissory note.wrktthatunonoasatibdgs pitige f
Second, commton couut..rt h muto od adbigs ponigoeo
Mefndant fileti anti sor¶ed pbeas as follows :- the menibers te loy out te roney as ho ses fit. ThiE, we

1. James Donne, the defeniant, in perdon saya that be novertin isrnasigiete ucpwrtoo m ,wh
receiveti acy consideration front thc plaintiff for the premissory mhnk y s lay g eut tc g vgtomc oe eoemn h
note le bis declaration mentioneti, andi that tee siti promissory rni u h grcoter porzion'of thc nioneys appro!,riated
note wraa mode by ttc defendant at thse rcq-ui:st anl for the occons- ion e yar for has ewn personal benefit or thaï; cf bis friend8.
motiaton of the plaintUff 1 amn, Gentiemen, jours respectfully, W.

2. Anti for a second pica te defendant says that before action
hoe satisfleti anti tiiecargeti the plaietiff's doa by pa3iment tedtofTwsiCnelt rprras3. Set-off anti claiming a balance reco-;erable by deteudatt [lst. It ist uyo onhpConi erpi od

Ttce plasintiff signeti jutigmeuit as for want of a plea, thcireby anti bridges. The law enables ttc, ieuecil te maise rooney
trentsng defendant's pleas as a nullity, the saine haviug been -and te expenti it tor that ptîrpose. No direction is given as
pieadeti litout basve of ttc Jige. to the, mode in which it shahl ho expentiet. That is boft to

Defendant teck, out anti serveil on plaintiff a sumnmors te show-
cause whiy the jutigment se siget sheulti net lue set oside with the discretion of the Ceuncils. The mode suggcstedl by our
costs, on cte groueti tliot the sanie ti becn impropcrly signeti, correspondent is the one in cosmeon use. Vie cannet, aay that
pleits liav'ng bee duly filect anti servoti in time by ifetiant te it is positively ilbo.'al, but titis we rnay say that it is prègnant
plnintîff s ticclaration. Ia

On the rcturn of ibe sommons it Ivas argun io h part of the with mischief.
plaintiff that thc pcs2 se pleatiot stoulti net havre been plcodeti 2fnd. Titis depends entirely upon the action of the Counoil.
togetber rittcut ]cave of the Court or Jutige, inasmucit as t'se If' the Council in its wisdom antherizo such a mode of prece-
first pion coulti net bc taken as a pIon ina den ial, but as o special
pleur in confession anti avoidance cf thc Dote ticclareti on, ese dure thora cnn ha ne logs 1 objection te iL If net the boat
cially au the other picos picadeti Tacr te tite ivihole deolamtion mode, tha ramedy rosts with tho Council te adopt o botter oee
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3rd. Tihis al.o rcsib with the Counil. Therz la snuthing
in the Municipal Institutions Act to say that ail amaconts
BhaH ho tsubniitted to the Council for approval before p'sy-
mient, bat there is nothing in the Act to prevant, thc Couacil
dcclaring that the saine sall bc dune. IL is nattai, however,
in Municipalities %vlerc there is niuch to be donc to Icave the
deci8ion of such mnatters ta coinmitteca-. Thtis iii especially
the case in cities. Thore is nlot do much reason for it in the
case of Towvnship (2onncils.

WVo licartily condenin the practice to whic(h nur corrospond-
cnt alludes. It is the nursery of mnuch of the jobbing wliich
disgraces our Municipal SySten.-EDS. L. J.j

M. R. I1OLLAND v. ALLSOP. Aprdi 18, 30). )Eoy 2.
1ril-Costrct~,i-.''SUrvit,'ig" rend "lo7her."1

The word Ilsurvivinag" in a ilI rend Ilothor'l upon a con8ider-
ation of the wholo scopeo f the will.

L. . Fanai v. TENU<ANT. June 1.
Pratie.-Pe<ifor want ofl;artié.-.-Perioia equily-Todgnient

creditors-Solicilor and Client.

111a sit y te eprsûnatie o aclient ûgingt is Ohicitor

Lors of the client parties.

_____. C. S. WILKISx V. Jloao. a
M ON TH L Y R E PE R TORY. T-2ru.see-Breach aftruwt--Idemniy claus.

A testatrix, by lierwiili, declared that eacb trustee should lie
.~ItNt)BY. nwerable crnly froxa loses aritîng froin his own defanits, and

flot fur involuntary ncts, or for the nets or defaulte of bis co-trus-
m. It. AVST'E.1 V.. MARTIN'. A.prii 24, .Vay 22. tees or co-trustee, and particularly that any trustee wlîo sbould

WîI-T~nxÊforsal offre/iods-iacaimr b trste-Sae ad Ipuy ovcr to bis ca-trustee, or ahould concuri ga ayst enabling hlmalril-7r=tfo sae ofrel4ldtDisclitnr y tit3eeSil an 1te recciçe any money for the general purpases of the will, or
con cqance by the ILeir al iaw-Potcer ta give rectils-lend,,r and' for ariy 'lefinite purpose authorized by the vvill, should nlot bepurclîarer-pecqifcperfornance-72d!e-Costs. obliged to sec ta the due application tbereof, for bic rendered ras-

A testator, at bis death, iras entitled to certain freehold pro- pousible by express notice of mi2application cf the manies; but
perty, sulject ta a marrgago thereaf in fee. By bis will bce demieed this clause should flot restrict the riglit of nny trustee to require
all lis rcal estate to a trustee on trust ta sel!, and lîold the pro. aný accouftt froin bis co-trustee, or ta makue bim replace munies
ceeds upan certain trusts. After bis death, the dcvisee in trutt iiiisapplied Two trustees entrustod the trust fund to a third for
disclaimet the trusts, and the blair at Iiiw of the testatur (wbowas' invesinent, and be imediately xnisapplied it.
alsi, lus personnl reprcsentativc), with the concurrence of the lld that the twa were flot liable te malta good the fond.
nîortgagee, snId tie praperty, free fram lthe ntorgnge, ant i n exer-
Cisc of the trus for ae contained ia thc will, and, ia bis double
obaracter of real and legal representative, joined wilb the mort-
gagee in conveying the saina ta the purchaser.

leid, uli tue uviiole of the begal and beneficial interest in tie
property sold passcd ta the purchaser by thse onyxacof the
beir nit laie and mortgagee, lind tbat ha, on reselling tic propervy,
could sbewi a gaad title vithouz. the nccessity of a ncw trustea of
the vill being appoîntcd ta cotifirm the previaus sale.

Ia a purcbaser's suit for specific perfarmance the court, nt the
-equest of both parties, and on an'assurance tbrtt thse only question
lu dispute was anc of titlc, sebicli the court wseR askcd ta decide,
inade a ueclaration that tic defendant couid shevr a goad ftUe
witliout dircuiug a refercace as ta titl on tie acttdemeiit of the
canrcyance, Rt Chambers.

v. c. s. May, 23.
TuE AfCtXotEBor Lo-.îuo,;iTtLvt v. BatEt

Pe>aduug-Res judicafa-Sufficzency of:pietit.

Plaintiff fuled a bill, ta lçbicb a demurrer ieRs alloivcd, vitii
lerve ta ainend; fia amemtdment was made, and the bill stood dis-
missed. Subgequieatly bhe -filed a ill in anotse-r court in thse ane
mntt-r, and praying the saine relief, but tiblegations of actual
fraud. Defendamt pleaded that titis ll was for the saine matter
as the former was for. 17cl£? 'bat the pîca iras bad, for flot aver-
ring that tise allc.gutîons in snpport of thse matter ivere tîte sa:no
as in the former bill.

V. c. W. B3AltO V. IWJ.STROar. lTune 10.

IVitll-Conestructîoi-A bsoluitc guf(t.
Testator, after uirectinrg paymcnt of bis debts eanu legucica, gava

ta bis vrifc al! tbe praperty, sehatsoerar and wberesoevcr hae pos-
oesed, nt bis deails. This gift iras foliowed 17 n gifu of all his
rcsiduary estata svbntsocvcr and iwhcrcsaever, real and isersonal,
vbetber in possession, reversinn, remainder, or erpectancy, in
trust1, ta permit bis wil' ta have thse use and eajoymesî sluring ber
lfe, an oiter lier denth arieng6t ic cbildren sbsolutely.

Beld, tlint tIsa iili was nt 'roid fer nncertainty, andi tlsat tIse
ivife Look for life iith remainder ta ber cildren.

L. J.April 27, 29. May 7.
CLA&voNu V. CARKEc.

J>ractce-Jnfant-A dranisrator-2, extfriend- Cst..
Wherc a bllI is flled 1uy an infant against bis truqtees and guar-

dians, and a decee la made for thse usual accounts, lime court trîli
neot at the ane tima direct an inquiry thler aoy and wliat
bencfut lias accrued ta tlîo infant fromn the institution of the 6uit.

Iu is a prinia facie benefit ta an infant ta be made a woard of
court, and ta have bis property secureti and duly adluinistercd.

Thse court wll take iato consideration thse motives 'ulicis actu-
atedl the next fricnd in institnting te suit, and if lu appears thut
te next friend bail other motives itan the benehit af the infant,

tlie coturt ivili deprive blm of bis casts.

V. C. S. REt PEar2S WVZLL. ,Tznta 20.

Irill-Sub3ittitioaol gift-Perioci of rwiung.
on a gift ta Bucli of screral logatees as sbould ha living at ta

deatb of a tenant fer lE, "aud the issue of snob of tbem as
sbould be then dead lcaving issue," ld, tînt on the dcath af
anc of the original legatees, luis éharc vested abaolntcly in bis
issue, thougli they d*d neat survive the tenant for lufe.

V. C. K. ATLwiS Y. Wirrr. Joue 1l.

Prindpol and gurely-Policy af iasusronce-Caeenn to pay
premium.s-Lien-S urely.

D. and P. joiei ln a covenant ln a mortgaga deed (as eureties>
to puy the premnium on lire policies, forming part of the sc'curi-
tics, and ly a contesnpor-aacons interest, ta wbich tbay nra mot
pnrics, tîte cquity of redensption la assigucd in trust for thc lieneit
of thc creditors of the mortgagor. 1) , wbo aigus thse trust dezç;
as acreditor, hei ng callcd npoa ta pay the premilnm on one policy,
applirs ta B3 to do so for hlm, nfid nsnigus Io B. the pôlicy; and
B covenants tn pay fntora presmums. Thse mnortizage ia paid ç4f,
B,. pays the preninas, and the poliey is Bold by the trnstc or the
crcditor'a deed, under a povrer cantaiaed ln it A creditor's suit
bcbng instituted; on tha question wbethcr D. tand P. Ara cntitled

1862.]
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as ngainst the otlîer creditors ta a lien upon the produco of t'tepolicy, 11<1<1, that as betweezî D. anîd B., and B. aîîd the credîtars.,
such creditars are flot entitled to take tho inoneY -;vithut inaking
payment in satisfaction of the premiurns paid by B.

L. C. & L L. J. AMarc/t 16, 20. May 7.
MARn.os'T v. Tîem A.sciuoi Irovxtsias.&uct Ca

Mortygqe of ship-Dulies aîîd liabilities of YnartQage! in pjessesiu,î-
l'o3îpozenti;t. of sale-Rig/. t of using tnîefyged proe riy.

A tnartgagee in passession of a sLip is nat cliargeable, if, in the
prudent exorcise ot a fair discretian, lie absînîns frant seling lier;
but if a Bale colinot reasanably ba effecied, îliougli he is entitled
ta cmploy tia sLip Bt tia risk of tho martgagor inth le ordmnnry
course of business, end in such a mariner as a prudent man scould
use bier if shte were hie own propcriy, yet, if lie employs lier ims
prudetly, or ini a trading speculation, bu ia cliargeable sîjîh the
value af the sLip nt the tinte sehen hoe 100k possession of lier.
(Dissentiente on Ibis point, TuuqsnB, L. J., whoi consideredl tisat
the morîgtigea should oaly bu cbarged witli ehiat the vesse! ougbt
ta have carned if suae Lad been chartared in tlîa ordinary course,
and svith any damaga whichi sle lad sustained beyond ordiDary
içear and tear.)

M. . ~v. TrIamsoxsa. Jutie il
1;'ill-Construction ,,survit-iiiq"-Period of au.-vtvorahp-Death

ol tenant for life.
Bequest of leaseisald property (deecrîbed in tise wai as eopy

iso'd) in trust for tisa tetitatur's seite for lifte, aad at ber death ta
be disposed of for tLe Lenefit of bis surviving children, Phiare and
share alike.

leZd, tbat the peried of survivorsbip raust be referred ta tha
death of the tenant for lifte.

V. C. K. NICHOLSON v. NiCIIOLSON. moy 29.
Joint Stock Compa:y-Bonus- Capital and income.

In thse deed of seutlement or aus insurnsca conpany tisera is a
provision tLot isefare a dividend sisall Le declnred a reserve fuend
abaîl bu set spart of flot less than £2 per cent. ofthe azinual in-
tercît of flic surn adranced, ta ho appropriated as a sinking fund
until the sehale capital is raisedl as a permsanenst fund. Thec fuuîds
are accurnolated, aîthougs no reserva, tund is actually set aai
and banuses are trienniohly divided. The conspany then aniago-

ntes wiuL anoiber corupauy, and the sisareholders bave tLe op-
tion of receiving £5 per slîara an paid up capital, or Lnving an
aîloîrnent of tlie shiares and nîsa of receiving a share of tbe sur-
plus assois. N., a mnrried seoman, is entiîled ta the incarne of
ton shores, sehicis ara settled on Lerseif for lite, vrilla rensainder
ta ber children, and bas reeceived tLe bonuses. On the amalga-
lssatiofl takirg place tise trustees of N.'s Seutlement roceive the
£50, and tha share of N. of the surplus claiming sucli surplus
as capital, seherens N. dlaims it as incarne, and files a Bill1 fer a
declaratian ta tisat effeet.

II.'Zd, Iliat the sisare of thse surplus as.îeîs is capital, and suis-
ject ta tha trusta of the settlement.

Ml. R. .Apri 25, -26-MIay 25.
IIANNcA: V. IIODSa\X.

Ves>dor and purchairer-Caveyance of revertfonazij itires.it-Legal

for life agitin8t, the trusîce and tho children for a conveyanco f'.
thc legal es8mb sens dismnissed.

Wlîere n fatlir and son joint in conveying for valua property
settled on tise father for lire, remainder te, tho 5son in fe it is
necessary, ta support tise Cin1vt3ylnca, tisai everyting should be
straiglitforward, also that it 8bould La complete, twîd flot rest iu
fiert, and the burden of proof off fairness lies on tha party after-
wvards seeking ta have it completed.

%Where a party to a deed cornes ta the Court ta have a deed nad
thse transaction it reprusents complettd, tise deed inay bu 'im-
pencheti by tie answer of tho defendants, and a cross bill ta set
it asqide is nlot necessary.

APPOINTMENTS TO OFFICE, &o.

JUDGIES.
TUIE TIONOitABLi: SIR JaIN~ tgiVkiIttLV ROBINSON, Itnet. C.B1., i te

CII..> Justicof Lplpr Canada, ta be, the prtiding Jud.uof)ftii Court cf Error
and Apitai fo- UI.pur Canada, accordiag tu. the btatutet 24 Vie. cap. 30.-Ai\azutkd
51arch 15, 1862.>

TitE IIONOItABLR ARCIIIAL) !,ieLFAN, one af ilter.%1ajmety'e JuAti.e or
th,. Clurt of q2ueeui'A lieue ini Lppr tUauada. ta te 41w Chief Juaile,. of Upper
Canxda. in the ro-i and dtead f the Uouurablu S.r Johi Duerly itobmnsun, C.C'.
reslgned.-<(Gazuîted 3Iarcla 15, 1862)

TIIE HONORIABLE PI[îLIP MICHAEL MATIIEW SCOTT VANEOL'GTt-
N'EET, Q. C . ta be Chancellor of Uppar Canada. lIs the room arId etead of the
lioncraIu Williant 1îunit: take, r ~e5-Ont.dMatch 113, 18632.

THE HIONORIABLE JOIIN HAWKINYS IIAGARTY, eaus ofthe Judges or lier
Nlnjt-ty's Court ofLommon l'les In Upper Canada. ta bo coeufttise J,îdgte of lier
Ma1jity'm Court of Queu's Ilench for Upper Canada, Ia theu zoom and atead of tlu
Itonorable Archlhald Mcîlean, appolatted Chiot Justice ef Uppur COnad.a.-(UGa
zuttrd 31arch, 19, 1862)

VIE HIONORABLE JOSEPII CUIZRAN MORRISON, Solicitor Gen-ral foi
Ilipp.r Canada, t. bat one of the Judges of IIýr blajesty',% Court of Common t'Ieme
for t'pper Canada in tle rment ae.d aeed of the Hionorable Jolin flawkins ilagar-
ty. appuiîîted a Judge of lier Majis:,'s Court of Quens Beach la Upper Canada.
(Gazetted. Slareh 19, 1862.>

SOLICVITOR GENERAL
TRE 11ONORABLE JAMES PATTON, ta, bu Qolfctor OCenral for L'pper Cana

di.. in the rwsu and stesl ofet i Honorable Joseph C. llorrison, reslg îed.-<Ga.
zutted Siarcti L9, 1862.)

QUEEN'S COL'NSEL
Titi' HiONORtABLE JAMIES PATTOM, ta bu ome of lier Majusty's CoanSel

Iearnud in the Law ia Upper Caa.-<Gazetted Mardi 29,18862

tNOTAfllES PUBLIC.
IIEN1tY IRSEINE IRVINE. of lime elty 0f ]lmnlttn, Esq'olr, ta bu a Notary

P'obIli an Upper Cauada,.-.tGatAttu.l Match 15, 1862.)
Ai.FIID FI>SIJEHi, cf Saruam, Esquire, to bu a Iiotary Puie lut Upper Canada.

(OaIetied March 15. 186".)
11 LI1 JOHNYSON. of Coiborne, £cqalurc, te ho a Nùt3ry Public lia bUpper

Canaa.-Oa:etedMatch 15, 1862.)
T11I5!IAS SeAGT oN f Cobourg, F.eqlré, Ttartlster-at-Lav, to bu a No-

tary P'ubic la Uppr Caas-{1aetdSareh 15, 1862.>
THIOMAS DOUGLAS 1.EDYARD. of London, Esquir, Attorney-at-Law, te bua

Notary Publie lu Lpper Car.ada.--jûazctted 31arch lb, 156...
GEORtGE MC'ItPUlY. of Toronto, Es'-uire, Ilarrister-at-law, ta bu a Notary

Public la Upper Canada --<G=ztt<1 Mardi 15, 1862,)
JOHN; KEITII GAL138 ITII, of flowmanalie, Esqîmîre. Attoriey-atLaw, ta

bc a -Notary Public la Upper Canada.-(Oaz,,tted Marci. 15, 1862.)
WILLIAI DANIELL, ef London, Esquire, ttarriater-t-Law, ta bu a Notary

Publie lu Upper Canada.--(0aaetktd Marc> 15, 1862.)
OEOPOI6 JAMES9 IELLEII, of Linday. Esquire, Attorney-at.Law, ta, bu a

Notary Public Ici Uisper Carada.-(Gaaetted Mardi 1b, 18152.)
FEATIIEESTONE OSLER, ef tht, clty of Toronto. Esquire, R*trrister-at-La3w,

ta bu a Notary P»ublic ln Uppur Cauda-<Gacetted. Marccl 2-' 1861.)
CORONERS.

WIITM JOHN' ELOPIIELL, Esquire, Assoelato Coroner, CountyDlraL-
(03zctted 'Slarch 14, 18621)

JOHN1.A~ 3011 KLP1IEI, EsquIre, Azsoclate Coroner Town ot Blrantford.
(Gazetted Match 15, 1862.)

GERGE R IVELDEN, Esquire, Associate Coroner, Contyof lastinge.-a-
zettod Match -_ 1862.)

maeouVn.,y C> I"JJ(C(C i( CU*fl LflCA.y net- eisJftM REOISTRARS.
probandi-Peodig-lipeachment of deed by onsLer-Crois bil q AI .SIRAE.Eqiu ab elta fteNrslllge h

The father and mxuther of a tamily induced their cbildren ta Couuty of Waterloo.-(Gauetted Mardi 15,l 1882.)
jonwith thens in cenveying to a purchaser certain praperty 'ahizcb 1 of Il. UL0' rOWBY ae 1 le tt h1 Itgiua e lm nt Rd.a

sens hceld under a 'aill in trust far the parents for lifte succcssively, ___W ________________________)_______

remainder ta tLe children equohly. The children received nette of 1 -O ______________________________
the consideration moaney, althaugis it sens expressed te Le paid ta e
thons as seell as their parents. The trustc ofthe will objected
to tLe transaction, and refused ta convey tho legal testate tae h Cnar.i.w. Ronixso. Ca. J.- -" CLz&y GCri Dzvîam.g Ceot1LU, Co. ';Ouro""z -

Uad r DlielJ,n Court&."
purchaser. A Bill fulel after t:so deats of tho surviving tenant " W.>'-UnderI "Gcnc4u CorresPoonuco."

[APRIL,


