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CrownN Cases RESERVED.

THE QUEEN V., WHITCHURCH AND OTHERS,
(24 L. R., Q. B. Div.,, 420.)
ABORTION: Conspiracy to procure abortion —Woman not with child.

CONSPIRACY TO PROCURE ABORTION — WOMAN NOT WITH CHILD.— A
woman who, believing herself tobe with child, but not being with child,
conspires with other persons to administer drugs to herself, or to use
instruments on herself, with intent to procure abortion, is liable to
be convicted of conspiracy to procure abortion.

Case stated by WiLLs, J. At the assizes for the county of
Northampton on November 28, 1889, Thomas William Whit-
church, John Howe and Elizabeth Cross were indicted in the
following terms: The jurors, etc., present that Thomas Will-
iam Whitchurch, John Howe and Elizabeth Cross, believing
that the said Elizabeth Cross was then pregnant and that in
due course of nature she would be delivered of a child begot-
ten by said John Howe, and wickedly intending and contriv-
ing to conceal such pregnancy and to prevent such her delivery
in due course of nature, on June 1, 1889, did amongst them-
selves unlawfully, knowingly and wickedly, conspire, combine,
confederate and agree together feloniously and unlawfully to
procure the miscarriage of said Elizabeth-Cross by unlawfully
administering to and causing to be taken by her certain nox-
ious things, and by unlawfully using certain instruments and
other means, with intent to procure the miscarriage of the

said Elizabeth Cross. The indictment then set out a number
1
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of acts done in pursuance of the conspiracy, but it is unneces-
sary for the purposes of this case to set out more of the in-

dictment than I have already given. The evidence established
that the prisoners all believed that Elizabeth Cross was preg-
nant, and that for the purpose of procuring abortion Whit-
church and Howe, with her consent and by her procurement,
both administered to her noxious drugs and used, or caused to
be used, upon her, instruments; but there was no evidence
that she was in fact pregnant, and for the purposes of the
present case it must be taken that she was not in fact pregnant.
Mr. Hammond Chambers then objected that for a woman not
being pregnant to do, or cause to be done, acts upon herself
for the purpose of procuring abortion was no offense either at
common law or by statute law, and therefore she could not be
gonvicted of conspiracy with other persons that they should
do upon her and she should suffer the same acts. I was of
opinion that, whether or not it was no offense for a woman
not pregnant to do acts to herself intending thereby to pro-
cure an abortion which was actually impossible, it would none

the less be criminal in her to conspire to commit a felony
(which the administration of drugs and the use of instruments
would have been in her as well as in the men if she had been
pregnant, see 24 & 25 Viet., ch. 100, sec. 58), because the com-
mission of the felony was rendered impossible by circum-
stances unknown to her. I was further of opinion that for the
woman to conspire with the men to have certain things done
to her, the doing of which constituted a felony on the part of
the men, was criminal, ulﬁnough the object to be attained, if
effected by herself alone and without the help of the men,
might not have been criminal, and I directed the jury, ifthey
believed the evidence, to convict the prisoners. The jury con-
victed all the prisoners. The men had been previously con-
victed of the felony of administering drugs and using instru-
ments for the purpose of procuring the miscarriage of the
female prisoner. The question for the court was whether the
conviction against the woman could be sustained.

Hammond Chambers, for the prisoner, Elizabeth Cross. The
conviction is wrong, because the prisoner is charged with con-
spiring to do an act which, if actually done, would not be a
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crime on her part. To procure abortion was not a crime at
common law, but is made a crime by statute; and the statute
now in force (24 & 25 Vict., ch. 100, sec. 58) expressly pro-
vides that for a woman to administer drugs to herself, or use
instrumeﬁts on herself, with intent to procure abortion, is a
crime only in the event of the woman being with child, in
contradistinction to the case of other persons, on whose part
the act is ¢riminal whether the woman is with child or not.

The following authorities are referred to: Rex v. Zurner,
13 East, 228; Rex v. Fowle, 4 C. & P., 592; Reg. v. Rowlands,
2 Den. C. C., 364; 17 Q. B. 671; Reg. v. Esdaile,1 F. & I,
913; Reg. v. Collins, L. & C., 471; Reg. v. Warburton, L. R.
1C. C, 274; Reg. v. Boulton, 12 Cox, C. C., 87.

Etherington Smith, for the prosecution, was not-called on.

Lorp Coreringe, C. J. T am of opinion that the conviction
ought to be affirmed.

The question arises on an indictment charging a woman,
who, we must take it, was not in fact with child, with con-
spiring with others to procure abortion on herself. There
might have been something to be said if the indictment had
been for an attempt to procure abortion, for in that case the
words of the section would not apply. This, however, is an
entirely different case. The prisoner is charged with the of-
fense of conspiracy,— that is, a combination to commit a fel-
ony,— and I eannot entertain the slightest doubt that if three
persons combine to commit a felony they are all guilty of
conspiracy, although the person on whom the offense was in-
tended to be committed could not, if she stood alone, be guilty
of the intended offense.

Porrock, B. T am of the same opinion.

Hawxkins, J. Iam of the same opinion. The prisoner is

not charged with using instruments, or administering drugs
to herself, for the purpose of procuring abortion, but with
conspiring with others to procure abortion. It is clear that
she could not lawfully call in other persons to do that which
when done by them is a crime punishable with penal servi-
tude.

What she did was a conspiracy to commit a criminal act.
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¥ : e o 8 in Kentu
Graxtuaym, J. In stating the law as to conspiracy in the offender.

Y ) Tap " 4 " )/ p

case of Mogul Steamship Co. v. MeGregor, Gow & Co., 21 : view wad
Q. B. D., 544; affirmed 23 Q. B. D., 598, Lord Coleridge, 1 11 Gray,
oS ; e . . . » - p . . . - ; ]
C. J., said: “In an indictment it suffices 1f the combination ) ("l;n;‘t
1 tat 24 an 4 Jedecke,

exists and is unlawful, because lt. is the unnl».nmtlop itself ah
which is mischievous, and which gives the public an interest pra.
to interfere by indictment.” 21 Q. B. D., 549. Thjs shows erated W
that the conviction in the present case was right. go that 1
with pex
necessar

380.
The f

could be

Cuarres, J. I am of the same opinion.

Conviction affirmed.

such an
NoTE.— Attempt to commit an impossible crime.— Mr. Bishop, in his template

work on Criminal Law, section 671, points out a conflict in the English de-

cisions, and calls attention to the case of Reg.v. Collins, 1 L. & C., 471, where

it was declared that where a jman put his hand into another’s pocket, and

there was nothing in the peCket to steal, he could not be convicted of an

attempt to steal. The ('«?‘Nlry doctrine has always been held in the United

States. As said by Butlex, J., in State v. Wilson, 30 Conn., 500, “ It would be

a startling proposition” that a known pickpocket might pass around in a

crowd, in full view of a policeman, and even in the room of a police-station,

and thrust his hands into the pockets of those present with intent to steal,

and yet not be liable to arrest or punishment until the policeman had ascer-

tained that there was in fact money or valuables in some one of the pockets ABI

upon which the thief had experimented.” See, also, Bishop's Criminal Law,

3 . ABl
vol. 1, § 671-693. . -

, C
The first reported case in this country upon the subject is the case of

{73 . 2 ‘ an
Commonwealth v. MeDonald, 5 Cush., 365, where it is said that “To attempt . .
is to make an effort to effect some object, to make a trial or experiment, to I

endeavor, to use exertion for some purpose. A man may attempt to steal

pr

. . : ; 0P : g . tl
by breaking open a trunk, and be disappointed in not finding the object of 4 ril
pursuit, and so not steal in fact. Still, he nevertheless remains chargeable )

with the attempt and with the act done towards the commission of the of- ] P

fense.” It was decided, however, that, in a charge of conspiracy to cheat : h:
and defraud, the offense is not complete, although there may have been an -
intention to defraud, if the means used could not possibly have had that &
effect. Marsh v. People, 7 Barb,, 391. The conflict of authority referred to .

by Mr. Bishop no longer exists. '

The rule announced in Reg. v. Collins is not, however, the law anywhere "
at this time, because its doctrine was expressly overruled by Lord Coleridge P
in the late case of Reg. v. Brown, 24 Q. B, Div,, 857, "

Accomplice to an abortion.— It is doubtful whether the doctrine of Reg. v. P

Whitechurch would be fully accepted in this country ; because it is held by - B

_ i3 i S |
many respectable authorities here that the woman upon whom an abortion :
18 committed is not an accomplice, which ‘view would seem to militate y

against the doctrine laid down in the foregoing case. For instance, it is held
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in Kentucky that the law looked upon her rather as a victim than as a co-
offender. People v. Commonwealth, 87 Ky., 487; 9 8. W,, 509. The same
view was taken in Dunn v. People, 29 N. Y., 523; Commonwealth v. Wood,
11 Gray, 85; State v. Owens, 22 Minn., 238; State v. Hyer, 39 N. J. L., 598,

That the dying declarations of the woman are not admissible, see Stalw.
Gedecke, and note, 4 Am. Cr. R,, 6; Railing v. Commonwealth, 5 Am. Cr,
R, 7.

Abortion — Evidence.— Where the evidence shows that the defendant op-
erated with a knife on the womb of a healthy woman nineteen years old,
so that she was delivered of a partly-grown child, and was then attacked
with peritonitis, of which she died, an inference that the operation was not
necessary to save her lifeis warranted. Hatchard v. State (Wis.), 48 N. W,,
380. &

The fact that the woman had threatened to commit suicide unless she
could be relieved of the child with which she was pregnant does not show
such a necessity to perform the operation in order to save her life as is con-
templated by the statute, Id. See, also, State v. Forsythe, 8 Ia., 494,

HENDERSON ET AL. V. PEOPLE.

(124 111, 607.)
ABDUCTION : Elements of the offense — Concubinage — Prostitution.

1. ABDUCTION — WHAT CONSTITUTES.— Defendants were indicted under the
Criminal Code of Illinois, section 1, which provides that whoever entices
an unmarried female of chaste life from her home for the purpose of
prostitution or concubinage shall be punished, etc. It was proved that the
principal defendant, a dissolute and impecunious young man, induced
the prosecutrix, a girl of fifteen, to elope with him by promises of mar-
riage, but no arrangements had been made or suggested as to time and
place of such marriage, and the defendant was without means to de-
fray traveling expenses. For the avowed purpose of taking a night
train, defendant took her to a neighboring city, where they slept to-
gether at an hotel, he representing her to be his wife, keeping her hid
until late the next day, when, without any effort to take a train, they
returned to the town where the girl lived, and, still keeping secluded,
slept together that night until aroused by the approach of the girl's
parents and the police, when they fled together, and were together
when arrested, two or three days later. Held, an enticing for the pur-
pose of concubinage, within the meaning of said statute,

2. SAME.— No length of time nor long continuance of illicit intercourse is
necessary to constitute concubinage, That relation is formed when a
single woman consents to unlawfully cohabit with a man geunerally as
though the marriage relation existed between them,
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8. INSTRUCTIONS — DEFINITION OF WORDS IN STATUTE.— It is not error for ; Urbans
the court, in giving a general charge to a jury upon its own motion, to 3 to this
omit to give a definition of words used in the statute and indictment
under u!l:i(-h the trial is had ; such words being of general use and not 3
technical terms nor words of art. A party desiring such words defined . who s]
to the jury should prepare and submit instructions for that purpose. o freque

. tempo!
Error to circuit court, Champaign county, Hon. C. B. Smith, of July
Judge, presiding. Carma

John M. & John Mayo Palmer and Patton & Hamilton, for Itn‘m::
plaintiffs in error. qu

; bade
George Hunt, attorney-general, for defendants in error. s
T manag

Murkey, J. At the September term, 1887, of the Champaign places,
circuit court, the grand jury returned into open court an in- her to
dictment founded upon the first section of the Criminal Code ; gettin,
against William Henderson, John Henderson, Carroll Shutt f- the pr
and Julia Shutt. The first count charges that the defendants ¢ Shutt’
on the 2d day of September, 1887, unlawfully and feloniously ‘ They :
enticed and took away one Joanna Carman, then and there of Sep
being an unmarried female of chaste life and conversation, of that
from her parents’ house, for the purpose of prostitution. In out in
another count of the indictment the defendants are charged the fa
with enticing and taking away the prosecutrix for the purpose the c
of concubinage. In other respects the latter count is like the on the
first. Upon consideration of the evidence in the light of the ‘ of the
charge of the court, the jury returned a verdict of guilty ‘ the e
against all the defendants, fixing their respective times in the : Joan
penitentiary as follows: William Henderson at eight years, : prese
Carroll Shutt at two, John Henderson at one, and Julia Shutt ] You
at one. A motion for a new trial having been made and over- ‘ Stell,
ruled, the court pronounced sentence and judgment upon the - under
defendants in conformity with the verdict. ) Doyl
: The question to be considered is wheéther the finding of the 3 for tl
Jury and the judgment and sentence of the court are warranted train.
by the law and the evidence. The defendants, William and ‘ Wore
John Henderson, are brothers. Julia Shutt is their siste r, and ‘ On a
the wife of Carroll Shutt.

affair, i

The prosecutrix, Joanna Car man, for tl
is the daughter of Be njamin F. and Eliza Carm: ain, and at llm : ment
time of the alleged abduction was about fifteen years old. room
The Shutts and Carmans lived near each other in the city of at o1
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Urbana, and had been on visiting terms some three years prior
to this occurrence. William Henderson, the principal in the
affair, is a barber by trade,and a dissolute, drunken character,
who spent most of his time in the vicinity of Urbana, and was
frequently at Shutt’s house, with whom his brother John was
temporarily stopping at the time in question. About the 1st
of July, 1887, William Henderson commenced making calls at
Carman’s house and paying his attentions to the prosecutrix.
It was not long before Mrs. Carman, her mother, became ac-
quainted with his dissolute habits and bad reputation, and for-
bade his coming to her house any more. He, nevertheless,
managed to meet with her daughter at Shutt’s house and other
places, and finally, by means of promises, threats, etc., induced
her to consent to an elopement for the purpose, as he put it, of
getting married, and she doubtless so understood it. In settling
the preliminaries, he told her that they could start from Mrs.
Shutt’s, his sister’s; “that she would not give them away.”
They accordingly did start from there on the evening of the 2d
of September, a little after dark. John Henderson, about dark
of that evening, went to Carman’s house, where he found Joanna
out in the yard, and, without attracting the attention of any of
the family, told her that William was ready to go, and was upon
the corner of the street waiting for her. After joining him
on the street, the two repaired to Shutt’s house, where all four
of the defendants met together and talked over the matter of
the elopement, which was accelerated by the approach of
Joanna’s sister; upon discovering which John remarked, in the
presence of them all: “Will, I tell you what is the matter,
You want to hurry up and get out of here, because here comes
Stell, and she is long-nosed and will give it away.” It was
understood by all presont that the two were to go to the
Doyle House, in Champaign City, a short distance from Shutt’s,
for the purpose, as was stated to her, of waiting for the night
train. But nothing seems to have been said about where they
were to go beyond there, or their ultimate plans or purposes.
On arriving at the hotel about 8 o’clock, instead of sitting up
for the train or ordering separate rooms and making arrange-
ments to be called for the train, Henderson engaged a single
room “for [as he put it] himself and wife;” and the two were
at once conducted to it, where they lodged together as hus-
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band and wife. They remained at the hotel together, 'un(ler ; 1;)1(15:‘(1
that assumed relation, until next evening about 5 o’clock, i 11);0“”]
when they returned a-foot to Shutt’s house; ‘Jolm Ilvl'ulvrson t‘,(,kh\,
going back with them. They reached Shutt’s some time be- ; : e &
fore night. John had visited them at the ])1;\'10 ]lousv.tln'ce 4 i
times that day — in the morning, at noon and in the evening — i
and told them that they would have to keep hid or they \wfuld B s(t) =
be found. After their return to Shutt’s on Saturday evening, sta e
Joanna’s father came to the front gate and was engaged in a “T(_’ d
conversation with Carroll Shutt. Joanna was at the time in Pdl[l';w
the back yard, though she recognized her father’s voice and ; s
heard him‘ make the remark, “That girl is in this town and I t.l;i .
am going to find her.” The parties, however, were nnt. speak- i‘;:‘zhﬁ
ing sufficiently loud to enable her to understand anything else

that passed between them. While this conversation was going 1:(.)"‘:“
on, Mrs. Shutt and John and William Henderson were most «.“‘ § ‘
of the time out in the back yard with Joanna; all of whom ”“l"v'
knew of the conversation, and that the object of Carman’s call ten 1“1
there was to find his daughter. Occasionally John Henderson ) “t"“ |
would go around in front and participate in the conversation ; (ii\‘p::(
for a short time, and then return and caution the parties to ¢ “f ¢
speak lower or they would be discovered. After Carman had k 11“ ;th
left and about 11 o’clock at night, the party out of doors, being ' W ¢
informed the coast was clear, went into the house; whereupon ; 1"151‘;‘
Mrs. Shutt brought some bedding into the bed-room adjoining "
the kitchen and threw it down on the floor, telling William !’1‘“:‘
to fix his bed, and he and Joanna were left in that room by "“,“t‘
themselves, where they slept together until about 2 o’clock in t[}l;‘l
the morning, when John Henderson, Mrs, Shutt, her daughter : » .“
and mother rushed into the room where William and Joanna bina,
were sleeping, and told them to jump up; that her father and In :’
mother, with the police, were at the gate. Being thus warned, 3 the
they hastily retreated through a door leading to the ‘rear of done
the building, whence, by means of an alley, they made their ' l“"’_"
escape; John accompanying them to the fair grounds, but a tatic
short distance from the house. The latter, on parting with ('\‘.'“
them, remarked, “I will bet before to-morrow night I will be : of
taken up for this.” The two fugitives, after parting' with that
John, proceeded a-foot to Talona, thence to Sadovis, thence to of «

Ivesdale, and thence towards Bement. On Sunday night they sub
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lodged in a corn-field within about a mile and a half of that
place. Monday morning Henderson went into the town and
brought back with him a young man, who, by his directiony
took her to Bement, and left her at an hotel, where, in a short
time afterwards, she was taken into custody by an officer.
Henderson, who had gone to the town by énother route, was
soon afterwards discovered and placed under arrest. This
statement presents the substance of the prosecutrix’s testi-
mony, and we do not think its force or effect is materially im-
paired by the other evidence in the record.

The section of the statute above referred to, and on which
the indictment is founded, is as follows: “ Whoever entices or
takes away an unmarried female of chaste life and conversa-
tion from her parents’ house, or wherever she may be found,
for the purpose of prostitution or concubinage, and whoever
aids and assists in such abduction for such purpose, shall be
imprisoned in the penitentiary not less than one nor more than
ten years.” The elements which go to make up the offense cre-

ated by this section of the statute are so plainly and concisely
expressed that it would be useless to attempt to make any

change in the language used, with the hope of presenting them
in a more concise or perspicuous form. Indeed, the section in
both these respects may be regarded as a specimen of model
legislation.

Jut. two questions are made in the brief of counsel for
plaintiffs in error, and they will be considered in the order
made. It is contended: Zirst, that the evidence fails to show
that the prosecutrix was enticed and taken away from her
father’s house for the purpose either of prostitution or concu-
binage, but, on the contrary, for the purpose of marriage only.
In other words, the enticing and taking away is confessed, but
the purpose or intent with which it is alleged to have been
done is denied. While the proofs satisfactorily show that the
prosecutrix left her father’s house with the intent and expec-
tation of being married to the accused, and while it is equally
clear that he professed to be taking her away for the purpose
of marrying her, yet we agree with the jury and court below
that that was not his real intention. On the contrary, we are
of opinion that his expressed purpose to marry her was a mere
subterfuge and pretense to enable him to get her completely
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within his power, that he might the more certainly and effect-
ually overcome all scruples of modesty and virtue, and finally
induce her to surrender her person and honor as a willing sac-
rifice to his licentious passion and beastly lust. That marriage
was not seriously intended on his part we think is shown by
the decided weight of testimony. As a general rule, the safest
way of judging one’s intention about a particular matter is to
look to his acts, rather than his professions respecting it, espe-
cially when they are found to be in conflict, as was the case
here. The night train upon which Henderson pretended he
wanted to leave did not reach the depot in Champaign City
until about 1 o’clock in the night. It was in the light of the
moon, and not a very long walk over to the depot, which was
but a few steps from the Doyle House. Had his intentions
been honorable, he would most likely have remained with his
intended wife at his brother-in-law’s until near train time, and
then walked over to the depot; at least this would have been
the more natural and appropriate course to pursue.” So far-as
the record shows, neither the place nor time of the marriage
was prearranged, nor even so much as talked about, either
before or after their departure. The evidence shows that Hen-
derson pgrsonally knew that he could not get license author-
izing their marriage in this state without some one committing
perjury; and the conclusion is warranted, from the evidence,
that he was destitute of means to defray their traveling ex-
penses out of the state or anywhere else. Although his bill at
the Doyle House was only $1, he was not able to pay that,
and was compelled to pledge his satchel and contents, consist-
ing of a few old razors, as security for the amount, and they
were still unredeemed at the time of the trial. It is reasonable
to suppose his impecunious condition was known to his brother
and the Shutt family; and the fact that John went over to the
Doyle House Saturday morning, and called upon the prosecu-
trix at her room, is a circumstance tending strongly to show
that he did not expect them to leave on the night train. All
day Saturday, when not in or about the Doyle House, the ac-
cused was out on the streets, drinking and spreeing around as
usual. At 5 in the evening, as heretofore seen, he and the
prosecutrix, accompanied by John, returned to Schutt’s in
broad daylight, and deliberately took up their quarters there,
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both occupying the same bed at night, in utter defiance of law,
decency and public morals. Is there anything in all this tend-
ing to show that his object in taking her from the home of
her parents was to make her his wife, rather than his kept
mistress? If there is, we confess we have not been able to
discover it. As before indicated, the gravamen of the offense
is the purpose or intent with which the enticing and abduction
is done; and hence, the offense, if committed at all, is com-
plete the moment the subject of the crime is removed beyond
the power and control of her parents, or of others having law-
ful charge of her, whether any illicit intercourse ever takes
place or not. Subsequent acts are only important as affording
the most reliable means of forming a correct conclusion with
respect to the original purpose and intention of the accused.
It is with this view we have gone so minutely into the his-
tory and details of the case as we have.

The remaining point to be considered is whether there is
any material error in the court’s charge to the jury for which
the case should be reversed. The record shows that the
court gave a general charge to the jury, on its own mo-
tion, and that no other instructions were asked or given.
One of the objections taken to the charge is that the court
should have explained to the jury what is meant by the terms
“prostitute ” and “concubinage,” as they occur in the statute.
The court was not asked to give an explanation of these terms,
and no reason is perceived why it should have done so, in the
absence of such request. At any rate, it would be going much
further than we are prepared to go to reverse the judgment
on that ground. The words in question are in general use, and
we have no doubt that they were used by the legislature in
their general or popular signification. They are in no sense
words of art or technical terms; and, if it were apprehended
that they would not be correctly understood by the jury,
counsel should have prepared an instruction defining the words,
and submitted it to the court, to be ruled upon in the usual
way. It is but a fair presumption that the jury understood
the words in the sense in which they are used in the statute,
and that they were used by the court in its charge in the same

sense. It is said that “nothing short of continuous and regu-
lar illicit intercourse would constitute concubinage,” within
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the meaning of the statute, and Slocum v. People, 90 IlL., 274,
is cited in support of the statement. Conceding this to be so,
it does not follow that the court erred in neglecting to give
an instruction that was not asked for. With respect to the
case cited, it was clearly decided right. Yet we think there
are certain expressions in the opinion which were not neces-
sary to a decision of the case, that is, applied to cases under
tlu_; statute that might be suggested, would need modification.
[f, by the above statement, it is intended to assert that any
;;rc:li length of time, or long-continued illicit intercourse, is
necessary to the establishment of that relation which results
in concubinage, the proposition, in our judgment, is unsound.
The relation which gives rise to the disreputable state of
woman indicated by that term may, like that of marriage, be
contracted or assumed in a day as easily as in a year. When
a single woman consents to unlawfully cohabit with a man,
generally, as thoygh the marriage relation existed between
them, without any limit as to the duration of such illicit inter-
course, and actually commences cohabiting with him, in pur-
suance of that lm(lerstm}’ding, she becomes his concubine, or,
as it is usually expressed in modern times, “ his kept mistress,”

which amounts to the same thing. So we hold in this case

that when the heartless libertine, by his seductive arts or other
means, induces his confiding or intimidated victim, as the case
may be, to abandon home and the wholesome restraints of
parental authority to accompany him whithersoever he may
see proper to take her, without limit as to time or place, for
the purpose of submitting to his licentious embraces and min-
istering to his unbridled lust, he clearly brings himself within
the provisions of the section of the statute we are now consid-
ering, and subjects himself to the punishment therein de-
nounced. In short, we do not think any of the objections
pointed out to the charge of the court materially affect the re-
sult, or are in any view of so serious a character as to require
a reversal of the judgment. Upon the whole, we think the
charge was fully as fair to the accused as it ought to have
been,
In our opinion, a clear case is made out

against William
Henderson, and, if it be possible to make out a case of aidine
. . . . . 3 . =
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HENDERSON . PEOPLE. 13

mitted that it has been done in this as to the other defend-
ants. The evidence not only shows them guilty, but demon-
strates that they knew at the time they were violating the law.
Judgment affirmed.

Norte.— Abduction, what constitutes.—It hag been held under a statute
forbidding the enticing away of a female child under the age of eighteen for
the purpose of prostitution that the offense is not established by proof that
the defendant enticed away a girl under eighteen years of age for the pur-
pose of illicit intercourse with himself. State v. Brow, 64 N. H., 577 (15 Atl,
216). And in Alabama it was decided that an Indian prisoner whoescaped
from the reservation, taking with him a girl eleven years old and forcibly
having sexual intercourse with her, did not offend against a statute punish-
ing the taking of a girl under fourteen years old from the person having
legal charge of her for the purposes of prostitution, marriage or concubi-
nage. United States v. Zes Cloya, 35 Fed. R, 493. The Minnesota Penal
Code provides that “a person who inveigles or entices an unmarried female
under the age of twenty-five years into a house of ill-fame or assignation, or
elsewhere, for the purposes of prostitution or sexual intercourse, is guilty of
abduction.” The supreme court of that state holds that the place to which
the girl must be enticed in order to come within the bar of the statute is a
house of ill-fame or assignation or a place of similar character, and that to
entice a girl into a dwelling-house for illicit purposes does not constitute the
offense. State v. McCrum, 38 Minn., 154 (36 N, W,, 102). Evidence that-a
woman employed a girl under eighteéen years of age to work as a domestic
in a house of prostitution was held sufficient in California to sustain a
charge under a statute of that state punishing the enticing away a minor
for the purpose of prostitution. The court says: “If a person is to be pre-
sumed to intend the natural consequences of his acts, it is certainly fair to
presume that when a woman takes a young girl without the knowledge or
consent of her parents and puts her to work as a domestic servant in a
house of prostitution she intends to lead her to take up that sort of life, for
it is very certain that amidst suclf surroundings she cannot long preserve - .
either reputation or modesty.” E¥ Parte Estrado, 26 Pac. R. (Cal.), 209. In
order to constitute the crime of abduction the child must be taken from the
custody of the person having its legal charge. So where a woman left her
husband and another assisted her in stealing her child from the custody of
its father, the person so assisting was held to be not guilty of the crime of
abduction, because under the law of Kansas, where the acts occurred, the
mother and father are both legal guardians of their children.

What constitutes.— See People v. Demousset, T Am. Cr. R, 1, and note;
People v. Platte, 6 Am. Cr. R, 1.
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) ProrLE v. STOKES.

(11 Cal,, 263)

ADULTERY: Proof of marriage — Certificate — Cohabitation.

1. ADULTERY — PROOF OF MARRIAGE — MARRIAGE CERTIFICATE — STAT-
UTES — CONSTRUCTION.— Statutes of California, 1871-72, page 380, pro-
viding for the punishment of adultery, and making a recorded certifi-

4 p cate of marriage proof of marriage for the purpose of the act, does not
}: exclude other proof of the marriage.
il 2. EVIDENCE 10 IDENTIFX PERSONS NAMED IN CERTIFICATE.— Where, in a
i 2 trial of one John W, Stokes for adultery, the record of a marriage cer-

tificate introduced in evidence shows a marriage of John Stokes to
Rebecca Gibson, the testimony of a witness that he was present when

J defendant was married to Rachael Gibson, in the year when, at the
| ',‘: place where, and by the person by whom, the record shows the mar-
il riage was performed, is admissible as tending to identify the parties

5

B

k

named in the certificate.

8. REAL NAMES OF PARTIES MAY BE SHOWN.— Evidence of the real names
of the parties, which differ from the names in a marriage certificate,
does not contradict the certificate, the minister not being required to
guaranty that the persons named were married in their true names.
4. COHABITATION.— Evidence that defendant and Rachael Gibson lived as
] man and wife for many years, and that she bore him children, if not
admissible as proof of marriage in a trial on a charge of adultery, is

admissible as tending to identify the parties named in the certificate.

5. MARRIAGE — PRESUMPTION OF CONTINUANCE OF STATUS.— The stafus

of marriage, having been proved, is presumed to continue, and the
presumption can only be overcome by evidence of death or divorce,

Appeal from superior court of Tulare county.

Atwell & Byadley, for appellant,
E. C. Marshall, attorney-general, for the people.

MoKixstry, J. The defendant was found guilty of the mis-
demeanor defined in the first section of “ An act to punish
adultery,” which reads: “Every person who lives in a state
of open and notorious cohabitation and adultery is guilty of
a misdemeanor, and is punishable,” ete. St. 1871-72, p- 380.
The third section of the act provides: “ A recorded certificate
of marriage, or a certified copy thereof, there being no decree

of divorce, proves the marriage of a person for the purposes of
this act.”
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At the trial the prosecution called the county recorder
Tulare, the custodian of.the records, who read from his rec-
ords as follows: :

“ John Stokes to Rebeeca Gibson. This certifies that onsthe
22d day of May, in the [yggf of our Lord 1859, John Stokes of
Tulare county, Californg and Rebecca Gibson, of the same
county and state, weredDy me united in marriage at the school-
house, in the Persian/ dist{"ict, in the said county, according to
the laws of Cu.lifornﬁ am‘ the customs of the church to which
I belong. | E,/B. LockLey, Methodist Preacher.”

“Filed for record June 18, 1859, at 10 A. M., and recorded
same day, at 2 o’clock P. M.

PEOPLE v. STOKES,

“E. E. Catnoun, Recorder.”

To the record the defendant objected that it was irrelevant,
immaterial and incompetent because it did not appear that
the John Stokes married was the defendant. When the ob-
jection was made the district attorney said: “We propose to
follow this up with proof that the John Stokes mentioned in
this record is the person mentioned in the indictment as John
W. Stokes,” and thereupon the objection was overruled.

The prosecution subsequently called a witness who testified
that in the year 1859 he was present in the “ Persian school-
house,” when a marriage was celebrated by a Methodist
preacher, named Lockley, between the defendant and Zackael
Gibson. This of itself was evidence of the defendant’s mar-
riage. The statute does not exclude all evidence of marriage
other than the record of the certificate. If it be suggested
that the jury may have disbelieved the witness and relied on
the record of the certificate as proof of the marriage, still the
testimony of the witness was admissible as tending to identify
the parties named in the certificate. There was also evidence
that the defendant and Rachael lived together, avowedly as
man and wife, for many years. Under our law, that would
be evidence of a marriage in prosecution for bigamy. Pe al
Code, sec. 1106, Even if it should be conceded that in fhis
action it would not be evidence of marriage, it was evidénce
tending to identify the defendant and Rachael Gibson as |the
persons mentioned in the certificate.

It is said the record of a marriage between Jokn Stokes
\

\

J
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and Rebecca Gibson was contradicted by evidence tending to

prove that Jokn W.Stokes was married to Rachael or /.’41«'./4«1(’1
¢ M. Gibson. Counsel argue that in a criminal case the jury
“gould not infer ” against the defendant that Rachael M. Gib-
son was the person referred to in the certificate. But the jury
were not left to infer the identity of the persons from the bald
fact of identity in their surnames. There was evidence tend-
ing to prove that John W. Stokes and Rachel M. Gibson were
the very persons married by the Methodist preacher, Mr. Lock-
ley, in the Persian school district, in the year 1859; and other
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of John and Rebecca. The marriage was a valid marriage,
even if the parties gave the wrong names to the preacher or
the latter mistook the names. Men and women are conjoined
in matrimony, and a defendant charged with bigamy or adul-
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middle name or initial does not invalidate thé marriage nor
detract from the effect of the recorded certificate.

At common law, in cases of alleged bigamy, proof of an
actual marriage, or at least an admission of former marriage,
was ordinarily required. The presumption of a marriage (in
favor of morality),
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dence of the marriage, should have proved that the parties
had not been divorced. But the statute does not declare that
a recorded certificate of marriage proves marriage only when
accompanied by evidence that the parties have not been
divorced. It proves that marriage and also the continuance
of the marriage, “there being no decree of divorce.” Aside
from the inherent difficulty of proving the negative, a decree
of divorce could not affect the evidence of the fact that mar-
riage was contracted, since marriage must precede divorce.
The status of marriage, being proved, is presumed to continue
until death or divorce. This presumption can be overcome
only by proof of the dissolution of the marriage. It was in-
cumbent on the prosecution to prove a subsisting marriage at
the time of the offense charged, but the subsisting marriage
was proved prima facie by proof that the marriage was con-
tracted. .

Appellant also claims that there is no proof the defendant’s
wife was living at the time of his alleged cohabitation with
the woman named in the indictment. In the absence of affirm-
ative evidence the dissolution of the marriage is not to be pre-
sumed to have occurred, either by divorce or by the death of
one of the parties to it. Inthe latter case the presumption of
death is created by evidence that a party to the marriage has
not been heard from in seven years. Code Civil Proc., 196:
There is no presumption of Zaw that life will not continue for
any period, however long. But juries are justified in presum-
ing as a faet that a person is dead who has not been heard of
for seven years. Roscoe, Crim. Ev., 18, Under our code the
jury is bound to presume that a person not heard from in seven
years is dead. But this presumption is disputable, and may,
in its turn, like the presumption of continued life, be overcome
by other evidence. Code Civ. Proc., sec. 1963. Moreover,
there was affirmative evidence that the wife was still living at
the time of the trial of this action. The witness Elizabeth
Balaam testified :/“ She is in San Luis Obispo county.” It
would be to distgrt the ordinary meaning of language to hold
that the witness said, or intended to say, her smtcr was buried
in San Luis Obispo.

The j jlll") were justified in holding that the dcfendunt was a
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married man. There was abundant evidence that while mar-
ried he “lived in a state of open and notorious cohabitation

and adultery.”
Judgment and order affirmed.

SiarestEIN, J.; MoKEE, J.; TrorytoN, J.; MyRICK, J., con-

curred.

Nore— Proof of marriage.—Upon an indictment for living in adultery
the declarations of the party are admissible to prove the fact of the mar-
riage, and after proof that one charged with living in adultery was living
for five years before with a man whom she admitted to be her husband,
who since that time had removed, and had not since been heard of, it was
held that the burden of proving he was dead rested upon her. Cameron v.
State, 14 Ala., 546. But it has been held that in a criminal prosecution for
adultery, when the offense depends upon the defendant being a married
man or woman, the marriage must be proved in fact, and the admission of
the party will not suffice. State v. Timmens, 4 Minn., 325; State v. Rood,
12 Vt, 396. If the marriage was in another state or country, the defend-
ant's confession that he was married is sufficient proof of the fact. Cay-
ford’s Case, 7 Me., 57. But it is not enough to show a prior marriage to a
woman under age, unless it be further shown that she acquiesced in the
marriage after having attained her majority. People v. Benpet, 39 Mich,,
208. While the fact that the parties lived together and acted as man and
wife may be shown, the general belief or general reputation that they were
man and wife is not sufficient to establish marriage. Buchanan v. State, 55
Ala., 154,

Adultery — What constitutes.— The crime of adultery was not indictable
at common law, cognizance of the offense being taken by the ecclesiastical
courts. The elements, therefore, which go to make up the offense, must
be gathered from the particular statute in force in the jurisdiction where
the crime is committed. The Texas statute, for instance, provides that
adultery may be committed by the living together and having carnal inter-
course; or, by a habitual carnal intercourse without living together. So it
was decided that, while a single act of intercourse, if the parties lived to-
gether, rendered the defendants guilty, occasional acts of intercourse, if the
parties lived apart, did not constitute the crime. Mitten v. State, 24 Tex.
App., 346. And, under similar statutes, no conviction can be had against
persons for “living tégether ” and having carnal intercourse with one an-
other, unless it be shown that they abide together in the same house as a
common or joint residing place. Bird v. State, 27 Tex. App., 635; State v.
Gartrell, 14 Ind., 280; Clouser v. Clapper, 59 Ind., 548. However, if it be
shown that two persons live together for a single day in adultery, intending
a continuance of the connection, the offense is complete, although the con-
nection may be broken off. Hall v. State, 58 Ala., 463. To render the man

guilty of adultery the consent of the woman is not necessary, State v. Don-
ovan, 4 Am. Cr. R,, 25, and note. One may be convicted of adultery, though
the offense be bigamy as well. Hildreth v. State, 19 Tex. App,, 195 And it

is no bar
guilty of
for rape,
not be ¢«
crime ca
tions nec
Jesser.
The ¢t
is 80 con
when a
authorit
is unlaw
shown
cohabit:
R., 58.
parties.
indicted
such hu
they co
istrate '
good fa
Evidi
prove a
a convi
of adul
familia
is adm
might
immat
the wo
chargi
been h
. Thr
(Mass.)

/

Acco

1. J



GOINS v STATE. 19

is no bar to conviction tliat the evidence showed the defendant to have been
guilty of rape. State v. Summers, 98 N. C., 702. But a defendant upon trial
for rape, where the indictment also charges facts amounting to adultery, can-
not be convicted of adultery, for the reason that a person charged with one »
crime cannot be convicted of another and different crime, unless the allega-
tions necessary to constitute the greater are also sufficient to constitute the
lesser. State v. Hooks, 69 Wis. 182,

The carnal act to constitute adultery must be voluntary. If, therefore, it
is so compelled by force or mistake of the person, there is no offense. So
when a formal marriage is cglebrated, under license, by an officer having
authority, and it appears thay'the man has another wife living, the marriage
is unlawful, but the womga#i is not criminally guilty of adultery unless it is
shown that she had Jeowledge of the former marriage, or continued the
cohabitation after gequiring knowledge. Vaughn v, State (Ala.), 7T Am. Cr.
R., 58. The offensg’is not condoned by the subsequent marriage of the guilty
parties. Fox v. The State, 3 Tex. App., 320. A man and a woman jointly
indicted, the woman having a husband alive, cannot set up as a defense that
such husband had married again, and that on that account they supposed
they could lawfully intermarry, and that they were so advised by the mag-
istrate who married them, and that relying on his advice they married in
good faith. State v. Goodenow, 65 Me., 30,

Evidence.— The admissions of the particeps criminis are not admissible to
prove adultery against a co-defendant. State v. McGuire, 50 Ia., 158. Nor is
a conviction of bigamy in another state evidence on which to found a charge
of adultery. Wilson v. Wilson, Wright (Ohio), 128, Evidence of improper
familiarity between the parties accused a short time prior to the act charged
is admissible. - State v. Wallace, 9 N. H., 515. The birth of a child which
might have been begotten about the time of the adulterous act charged is
immaterial. Commonwealth v. O'Connor, 107 Mass., 219. The reputation of
the woman for chastity is competent. 129 Mass,, 474. Under indictment

charging one act, evidence of other acts at different times and places has
been held to be inadmissible, State v. Bates, 10 Conn., 872; Commonwealth
v. Thrasher, 11 Gray (Mass.), 450. But see Commonwealth v. Lehey, 14 Gray
(Mass.), 91, '

Goins v. STATE.

(46 Ohio St., 457.)

ACCOMPLICE AND ACCESSORY : Conviction of prineipal — Number of chal-
lenges — Opinion of juror — Evidence — Self-defense — Sudden attack
by mob.

1. JURY — NUMBER OF CHALLENGES.— A defendant in a criminal trial is
only entitled to two peremptory challenges unless he is on trial for a
capital offense, and the facts that he had been indicted for murder in

the first degree; that a jury of thirty-six had been summoned and

were in attendance for his trial; that a nolle was then entered as to
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the charge of murder in the first degree; and that a jury to try him
for murder in the second degree was being impaneled from the thirty-
gix jurors so in attendance,— did not enlarge his right in this respect.

9. OPINION OF JUROR AS TO GUILT OF ACCUSED.— A juror who states on his
examination that he has formed an opinion on a matter affecting the
guilt of the defendant from having heard the circumstances of the
crime related by one who claimed to know them may nevertheless be
competent to sit as a juror if he says on cath that he believes he can
render an impartial verdict in the case, and the court is satisfied he can
do so.

8. ACCOMPLICE TRIED FOR MURDER ALTHOUGH PRINCIPAL CONVICTED ONLY
OF MANSLAUGHTER.— One indicted as an aider and abetter of the crime
of murder may be placed on trial, convicted and sentenced for that of-
fense, notwithstanding the principal offender had been tried previously
and convicted and sentenced for manslaughter only.

4. DECLARATIONS OF CO-DEFENDANT.—On the trial of ane of several de-
fendants jointly indicted for an offense, the declarations of a co-defend-
ant, made in the absence of the defendant on trial, in furtherance of
the common purpose, are admissible when a prima facie case of con-
spiracy has been made.

6. CRIES OF MOB ADMISSIBLE.— On the trial of one charged with homicide,
where the defense is that the killing was done in resisting an attack
from a mob, the cries of the mob from the time it was formed, though
made before the deceased joined it, are competent evidence to prove
its spirit and purposes, and as reflecting upon its attitude at the time
the alleged attack was made,

6. RIGHT TO RESIST ATTACK.— Where a number of persons, in the exercise
of their lawful rights, have reason to apprehend an immediate, violent
and criminal assault upon them as a party from superior numbers, it
is not unlawful for them to combine for their just defense.

7. ACTS AND DECLARATIONS OF MOB ADMISSIBLE.— Where one is on trial for
homicide, and is defending on the ground that the killing was done in
repelling the attack of a mob, he has a right to prove, and have the
Jjury consider, the violent, malicious and criminal acts and declarations
of the mob.

8 INDEPENDENT FIGHT.— In the absence of proof of a conspliracy, one
who is present when a homicide is committed by another upon a sudden
quarrel, or in the heat of passion, is not guilty of aiding and abetting
the homicide, although he may become involved in an independent
fight with others of the party of the deceased, unless he does some
overt act with a view to produce that result, or purposely incites or

encourages the principal to do the act.

Error to the Court of Common Pleas of Allen County.

At the April term, A. D. 1888, of the Allen county court
of common pleas, William Goins, the plaintiff in err;)r, was
Jointly indicted with three others for aiding and abetting one
Frederick Harrison in the deliberate and premeditated mur-
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der of Patrick Hughes, on the night of April 2, 1888. At a
later period of the term the principal was tried for murder in
the first degree, but convicted and sentenced to the peniten-
tiary for manslaughter only. At the following October term
of the same court the plaintiff in error was placed upon trial,
convicted of murder in the second degree, and sentenced to
the penitentiary for life. During the trial he, by his counsel,
excepted to certain rulings of the court which were embod-
ied in a bill of exceptions that sets forth all the evidence,
the charge of the court, and all the other proceedings in the
case, from which it appears that the killing occurred on Main,
éeme of the principal streets in the city of Lima, Ohio, on the

vening of the day of the spring election for the year 1888;
that during the evening that street, and the saloons along it,
were thronged with men, waiting to learn the result of the
election, among whom were the plaintiff in error and the
four men who were indicted with him, all of whom were
colored. One of the colored men, Frank Crowder, was intox-
icated, and was about to engage in a fight with a white man
named Casey, but was held back, and taken away by Goins.
After this these colored men walked back and forth along
Main and other streets, going in and out of the saloons, not
always in a body, and at times one or more of them in com-
pany with one or more of some three or four other colored
men, who were about during the evening. No further quar-
rels were had, though some of the colored men used expres-
sions indicating animosity towards the “Irish boys,” as the
white crowd was called. About 8 o’clock, P. M., as the colored
men went north on Main street, they were followed by a crowd
of men, which, in the evidence, is called the “Irish boys.”
This crowd, expressing dislike towards the colored men, kept
increasing as it progressed. It soon began gathering stones,
and, overtaking the colored men, the fight began, without any
quarrel or interchange of words between the parties. Pat-
rick Hughes joined the white crowd, but was not shown to
have done any act of violence. There was no evidence of any
ill will on the part of the colored men towards him person-
ally, or towards any other member of the white crowd, ex-
cept Casey, and no other evidence of ill will towards him
except what may be inferred from the affray between the
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colored man Crowder and him in the early part of the even-
ing. Nor was there any evidence of any purpose or cn.nspir-
acy by the colored men to do any injury to any particular
individual of the white crowd. Whatever feeling the colored
men expressed throughout the evening was towards the Irish
generally, by whom they were outnumbered in the proportion
of about twenty to one. Any further facts necessary to under-
stand the auestions decided will be found in the opinion of the
court.

James L. Price and J. W. Halfhill, for plaintiff in error.
Isaac 8. Motter and 7. D. Robb, for the state.

Bravsury, J. The plaintiff in error, William Goins, was
indicted for aiding and abetting murder in the first degree.
The day set for his trial having arrived, there was in attend-
ance a panel of thirty-six jurors, from which a jury to try him
was to be selected as the statute in such case provides. There-
upon the prosecuting attorney, by leave of court, entered a
nolle prosequi to the charge of murder in the first degree.
The court then proceeded to impanel from the thirty-six jurors
in attendance on the case a jury for his trial. To this no ob-
jection was offered; but,after plaintiff in error had perempto-
rily challenged two jurors, and his challenge of Christian
Stettler had been overruled, as will hereafter appear, he per-
emptorily challenged him; the court, however, holding the
prisoner to be entitled to only two peremptory challenges,
overruled this challenge, and Stettler sat as a juror in the
case; to all of which the plaintiff in error excepted. The
right of pereniptory challenge is to be determined by the pro-
visions of section 7272, Revised Statutes, as amended in 1888
(84 Ohio Laws, 86), together with those of section 7277. Sec-
tion 7272, as amended, reads: “Every person indicted . .
[for a capital offense] . . . shall be-entitled to challenge
sixteen of the jurors peremptorily.” 84 Ohio Laws, 86. And
section 7277 provides that, “except as otherwise provided,
« .« every defendant may peremptorily challenge two of
the panel.” It is only “otherwise provided ” in capital of-
fenses; so that, except in capital cases, the defendant in a
criminal case is only entitled to two peremptory challenges.
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After the nolle had been entered to the deliberation and pre-
meditation charged in the indictment, the prisoner did not
stand indicted for a capital offense. The charge against him
was reduced to aiding and abetting murder in the second de-
gree, and his right of challenge was governed by section 7277,
Revised Statutes. That the jury had been drawn and sum-
moned under section 7267, Revised Statutes, made no differ-
ence' in this respect. He may have been entitled to be tried
by a jury drawn and summoned in the usual way, if he had so
demanded ; but, whether he was or not, as he did not choose
to exercise the right, his neglect to do so did not enlarge his
right to peremptory challenges, this right being determined
by the offense charged against him, and not by the manner in
which the jury had been brought in. In this ruling of the
court we see no error.

2. Christian Stettler was called and examined touching his
qualifications as a juror in the case. He stated that the father
of the deceased had talked with him about the killing, and
went into the particulars of the transaction as if he knew the
facts ; that he had also read of the case in a newspaper, and
had formed an opinion respecting the guilt of the principal.
Thereupon the defendant challenged him for cause. The court
then, as the statute directs, inquired further of the juror, who
stated that he believed he could render an impartial verdict in
the case, and that he could do so even if the principal were on
trial. The challenge was then overruled, and the prisoner
excepted. In respect of challenge for cause, section 7278,
Revised Statutes, as amended (81 Ohio Laws, 54), provides:
“«, . . Ifajuror has formed . . . an opinion, . ‘
the court shall thereupon proceed to examine such juror as to
the grounds of such opinion; and, if such juror shall say that
he believes he can render an impartial verdict notwithstand-
ing such opinion, and if the court is satisfied that such juror
will render an impartial verdict on the evidence, it may admit
him as competent to serve in such case as a juror.” The court
did not expressly find that it was ‘“satisfied ” that the juror
could render an impartial verdict in the case, but the fact of
admitting him as a juror must be taken to include, by neces.
sary implication, a finding by the court that it was satisfied of
his impartiality. Upon no other ground could the court le-
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gally admit Jim as a juror. .

juror and his statements, We have these statements embodied

in a bill of exceptions, from which it appears not only that the
juror had read an account of the case in a newspaper, but had
received from the father of the deceased a narrative of the
circumstances of the homicide, and had at one time formed an
opinion®respecting the guilt of the principal. Under that state
of fact, to admit him as a juror was an extreme application of
the discretion permitted by the statute; yet, standing by itself,
it is not such an abuse of that discretion as to warrant a re-
versal of the judgment on that ground alone; but, in view of
the difficulty nearly all men experience in getting rid of opin-
ions based upon hearing a detail of the circumstances of a
transaction by one who professes to know them, it might well
become an important factor in the case, were we reviewing
the whole record, to ascertain if a fair trial had been had and
substantial justice done.

3. The principal in the homicide having been convicted and
sentenced for manslaughter, the prisoner moved the court to
order that he should not be put upon trial for a higher degree
of offense; and, in support thereof, introduced the record of
the trial, conviction and sentence of the principal. The mo-
tion was overruled, and the prisoner tried and convicted of
murder in the second degree. Whether this question could
be raised ¢n limine by a motion we need not stop to inquire,
for the record discloses the result of the trial of the principal,
and the motion for a new trial brought the question again
before the court. The precise question whether, in the case
of a crime admitting of degrees of guilt, where the principal
offender has beén tried and convicted of one of the lower de-
grees, one indicted with him as an aider and abettor can after-
wards be tried and convicted of one of the higher degrees of
the crime, has never been decided by this court; but cases de-

cided by it can be found, which, in their principlé, determine

the question. The statute relating to aiders and abettors pro-
vides that “ whoever aids, abets or procures another to com.-
mit any offense may be prosecuted and punished as if he
were the principal offender.” R. 8., § 6804. Under this stat-
ute3 or others like it in this respect, aiding, abetting, or pro-
curing a crime to be committed, has been held to constitute a
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substantive offense, and that the aider, abettor or procurer
might be tried before the principal offender. Noland v. State,
19 Ohio, 131; Brown v. State, 19 Ohio St., 496; Hanoff v.
State, 37 Ohio 8t., 178. If, as has been held, this crime is a
substantive one, for which the offender may be tried and con-
victed before the conviction of the principal, it necessarily fol-
lows that he should be convicted of that degree of the crime
which the evidence against him establishes; and, if this may
be done before, no reason is apparent why it should not be
done after, the trial of the principal; and the circumstance
that the principal offender, through failure of proof or caprice
of the jury, had been convicted of a lower grade, or even ac-
quitted, before the aider or abettor was put on trial, cannot
affect the question of the guilt or innocence of the latter. The
degree of the guilt of the aider and abettor, as well as the
question whether he is guilty at all, is to be determined solely
by the evidence in the case, and the record of the trial of the
principal is not competent evidence for either of those pur-
poses. We therefore hold that it was not error to place the
prisoner on trial for a higher grade of the offense than that
of which his principal had been convicted.

4. The court, on trial, admitted in evidence, over the ob-
jection of the plaintiff in error, certain declarations of one
Samuel Thomas, who was jointly indicted with him, but not
then on trial. The exception to the ruling of the court in
admitting evidence of these declarations, as to all except two
of them, may be disposed of on the ground that they were
made in the presence of, or so near to, the plaintiff in error
that he must be held to have heard them. The two others
having been made under similar circumstances, only one of
them will be noticed,— that testified to by Wallace Stand-
ish,— which is as follows: “If we get them, we will give
them hell.” Its admissibility depended upon its having been
made by a co-conspirator in furtherance of the common pur-
pose. Much latitude is necessarily left to the trial court in
determining whether or not there has been introduced suffi-

cient prima facie proof of a conspiracy to admit evidence of
the acts and declarations of one claimed to be a co-conspirator
with the defendant on trial. In the case at bar there was
some evidence of a common purpose among the colored men.
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Whether it extended beyond a purpose to exercise the right
to pass along the public streets of the city n‘lil.\'.mlllli[ of grave
doubt : but the determination of that questionis not necessary
to determine the question of the admissibility of theevidence.
There being some evidence of a common purpose, the declara-
tions of a co-conspirator in furtherance of it was competent
evidence, and the court did not err in admitting it to go to
the jury. Counsel contend that, to render the acts and dec-
larations of a co-conspirator competent evidence, the indict-
ment should have, in express terms, charged a conspiracy.
This is true where the act of conspiring is itself the .crime
charged; but, where some other act is the real offense, and
the conspiracy is a common purpose leading to the commis-
sion of the main criminal act, a conspiracy need not be alleged
in express terms, and, if any allegation in respect thereof is at
all necessary, the charge in the indictment that it was jointly
done is sufficient for that purpose.

5. The plaintiff in error offered to prove certain cries or
exclamations of the white or Irish crowd, by which, as he
claimed, he and his fellow colored men were subsequently at-
tacked. They were excluded, and he excepted. It was the
night after the April election, and a large crowd of people,
mostly white, had assembled about and between the post-office
and the De La Flora saloon, two well-known points in the
city of Lima. Some colored men, not shown to have exceeded
ten or twelve, were about in the crowd, some four or five of
whom had been passing along the street, in and out of the sa-
loons and through the crowd, and by something in their bear-
ing or reported sayings seem to have excited the animosity of
the white portion of the crowd. One of them was drunk, and
perhaps one or more of the others showed some slight effects
of liquor. A policeman had ordered them to go home. They
started north on Main street, and had gone a short distance,
estimated from twenty to thirty yards, when a party, esti-
mated to contain from twenty to thirty or more young white
men, mostly Irish, started after them. At this point plaintiff
in error offered to prove that some of this party cried out:

“There go the black sons of bitches! Let’s follow, and give

them hell.” Daniel Steinour then testified that he met the

colored men, four in number, about a square further north,
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near what he called “ Rush’s tin-shop;” that behind them was
the white party, increased to from fifty to seventy-five in num-
ber, some of whom were gathering stones; that the white
party went on north at a pretty lively gait, and soon after he
saw the crowd moving back and forth among themselves and
heard the rattle of stones., The plaintiff in error proposed to
prove by the witness that cries, similar to those he before of-
fered to prove, came from the white party as they were gath-
ering the stones. In both instances above referred to, the
evidence was rejected by the court, and exceptions taken. The
state claims in argument that the first cries occurred too long
before the homicide to be admissible, and the last after it was
in fact committed, and that they, on those respective grounds,
were properly rejected. The claim is not borne out by the
bill of exceptions. No doubt there is some uncertainty respect-
ing the exact order in which events occurred that night, which
is greatly intensified as we approach closely the beginning of
the fight ; but there is abundant evidence tending to show that
these cries were made before the killing, and near enough to
it to explain the purpose, and reflect upon the attitude, of the
white party at the moment of the attack. It is also claimed
by counsel for the state that the deceased, when these cries
were made, had not yet joined the mob, and that there was
no evidence of a conspiracy between him and the balance of
the white party, or even between the members of the white
party, to injure or wrong the colored men. Itis probably true
that when the first set of cries were made the deceased had
not joined the crowd, but did so about the time the last set
were uttered; for it seems entirely clear that he, with some
ten or fifteen more men, rushed out of Manning’s saloon and
joined it just before the conflict began. The claim that there
was no evidence of a common purpose among the white crowd
to wrong the colored men is not supported by the bill of ex-
ceptions. The evidence that there was such a purpose can be
gathered from almost every page of it. The colored men went
into Manning’s saloon, where the deceased at the time was.
They remained a moment, then went out, and were at once
followed by the deceased and ten or fifteen others, nearly all
of whom were in the saloon, and he was one of those who, it
is claimed, circled round and hemmed in the colored men a
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moment before the fight began. It may be he was merely an
innocent spectator, but the circumstances justify the inference
that he had grasped the purpose of the crowd and joined in
its execution; but, whether he had or not, it cannot affect this
question of the admissibility of the cries of the mob. The col-
ored men could not be required to single out and separate
friend from foe. The claim of the plaintiff in error was that
he and his fellows saw behind and around them a mass of men,
fifteen to twenty times their number, apparently hostile; and
he had a right to show to the jury the desperate nature of the
situation, as it appeared to him and themy and in this view of
the question it is wholly immaterjal Whether or not the de-
ceased had joined in the alleged " purposes of the mob or was
there merely as an innocent spectator ; for his presence, as well
as that of everyuther innocent spectator, swelled the numbers
of the white party that was menacing the colored men. The
colored men, from their standpoint, had a right to treat the
white party as a unit; to show to the jury its origin, its pur-
poses and its appearance. How can this be done but by proof
of the acts and declarations of its members? The cries of a
mob have been admitted in evidence from an early period of
our law, whenever it was material to show its purposes and
temper. Indeed they are in the nature of verbal acts, accom-
panying and explaining the movements of the mass, and have
little or no analogy to mere uncommunicated threats of an in-
dividual, with which counsel for the state insist they should
be classed. In this case they were made so short a time be-
fore the attack which plaintiff in error claims was made on
the colored party by the mob, that they reflect in a most im-
portant manner upon the attitude of the white party at the
moment the attack was made, and upon that ground were also
admissible. The nature of the transaction required the fullest
investigation of every circumstance that led to the creation of
the white party, and by which its existence and progress can
be traced to its culmination. We think the rejection of this
evidence was error.

6. Counsel for plaintiff in error prepared and presented to
tl.le court certain special instructions, which he requested to be
given to the jury. The court declined to give any of them
and proceeded to charge the jury. To this refusal uf.thc court
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to charge the special instructions requested to certain specified
parts of the charge, and to the charge as a whole, the plaintiff
in error excepted. .

The first proposition of the first request reads that, before
the jury can consider the acts and declarations of co-conspira-
tors, made out of the presence of the defendant on trial, ik
must appear “that there was formed by the parties a combi-
nation or conspiracy for the purpose of the committing of the
crime charged, or some unlawful act ¢f similar kind. . . .”
This proposition states the law too vaorab]y for the plaintiff
in error. The authorities are conclusive that the conspiracy
is sufficiently shown when it is made to appear that the com-
mon purpose was to commit an unlawful act quite dissimilar
from the erime in fact committed, if the latter crime was one
that might have been contemplated, reasonably, as likely to
result from the attempt to commit the act intended ; and some
respectable authorities go yet further, and hold the conspira-
tors responsible for an accidental homicide of a co-conspirator,
when committed while he is engaged in advancing the com-
mon unlawful purpose. 4 Amer. & Eng. Cyclop. Law, 619,
and authorities cited. But the first proposition is sufficient to
justify the court in refusing this réquest.

The second proposition requested was not, in view of the
evidence, of sufficient importance to make its rejection error.

7. The third and fourth propositions réquested by the
plaintiff in error, and refused by the court, are as follows:
Third request. “ It is not sufficient to establish the guilt of
defendant Goins of aiding and abetting Harrison in the com-
mission of the homicide charged in the indictment that he was
present on the scene with others where the alleged killing
was done, for he may have been present, not knowing that
any crime was about to be committed; and if he was there
not in furtherance of an understanding or common purpose to
commit some unlawful act, and was in company with Harri-
son, without knowledge that Harrison or any of his co-defend-
ants contemplated the commission of an offense, he is not
responsible for the acts of Harrison or his other co-deféndants,
if he (Goins) did not participate in the commission of the of-
fense charged.” Fourth request. *“ Again, if the only purpose
made known to Goins prior to the killing of Hughes, and the
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only one contemplated or entered upon by him, was a defense ties beg:

‘ : of himself and his companions from an attack by a party of accused
: men superior in numbers and strength, which had been threat- force as
ened, and neither the defendant nor his comrades were to be themsel'

aggressors, or attack the opposing party, then such common
purpose of defense merely was not unlawful and criminal.”
The two preceding propositions are closely related to each
other, and will be considered together. Had no evidence
been given by the defense, but, instead, the case submitted to
the jury on the evidence of the state alone, yet that evidence
was fairly susceptible of a construction that made those two
propositions applicable. 'When, from that evidence, we con-
sider the great numerical superiority of the white crowd, the
conduct of the colored men and the circumstances of the at-
tack, together with the absence of any testimony showing
any ill will on the part of the colored men towards the de-
ceased or any other individual of the white crowd, unless to-
wards Casey, with whom Crowder had quarreled earlier in
the evening, and that there was no evidence of a purpose to
: . harm him, we at once see strong grounds for Goins to con-
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tend that the purpose of himself and his comrades, in the violen
light of that evidence alone, was none other than that assumed statem
in those propositions. Therefore those propositions were per- only 8
tinent, and should have been given to the jury, and the jury, direct)
on that evidence alone, aided by pertinent instructions, might ment
well have found a verdict in favor of plaintiff in error. When, and qu
however, we consider the evidence for the defense, the neces- to the
sity is at once apparent that these propositions, or similar self-di
ones, with even greater elaborations, should have been given evidel
to the jury to enable them to determine the issue intelligently as ful
by applying correct and pertinent legal propositions to the the ¢
evidence before them. This evidence sufficiently appears in and e
another part of this opinion, and will not bé repeated here. ment
The court erred in refusing to charge these two propositions, benef
and, upon a careful examination of the whole charges, we find lain
no substitute for them. H dtll
: 8. Fifth request. *“ And, further, if the defendant Goins lt‘]‘u- xl
a'nd hifs co-defendants were in the exercise of their lawful been
rights in passing along the streets at the time of the conflict that

' wherein Hughes was killed, and neither of the accused par- foun
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ties began the affray or attack, then the defendant, and those
accused with him, had the right to repel the assault with such
force as was necessary to do so, and had a right to defend
themselves from danger to life or great bodily harm; and if
they were suddenly assailed, or surrounded by superior num-
bers, armed with weapons dapgerous to life, or calculated to
do great bodily harm, the defendants had a right to stand on
their defense, to repel force by force, even to the taking of
life, if they believed, and had reasonable grounds to believe,
that it was necessary to do so to prevent either death or great
bodily harm to themselves, and if necessary they may use such
weapons as will accomplish the purpose.”

This proposition ought to have gone to the jury. It was
applicable to the evidence given in bebalf of plaintiff in error.
That evidence tended to prove that the plaintiff in error and his
comrades were passing along the street in a lawful manner; that
they were pursued by a mob which outnumbered them more
than twenty times; that the mob overtook, surrounded,and at-
tacked them with stopes in a most violent and savage manner,
and that what they did was in their laavful defense against this
violence. The evidence in the case called for a full and careful .
statement of the principles of the law of self-defense, yet
only six or eight lines of a long and elaborate charge were
directly\devoted thereto, and they were followed by a state-
ment cpnsiderably longer, and much more explicit, limiting
and qualifying the right. Subsequently, directions were given
to the jury with a view to aid them in applying the law of
self-defense, as it had before been laid down to them, to the
evidence in the case; but we think these directions were not
as full and explicit as the evidence and the circumstances of
the case required. However, had they been sufficiently full
and explicit in this respect, yet they were prefaced by a state-
ment that substantially deprived plaintiff in error of their
benefit. This statement required the jury to find that the
plaintiff in error and his comrades “ were without fault, and
in the peace of the state,” before they would be clothed with
the right of self-defense. Ordinarily this language might have
been a harmless rounding up of a sentence; but when we see
that evidence had been given from which the jury might have
found that at least one of these colored men was drunk; one
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-

or more of the others slightly in liquor; that their conduct
was regarded as insolent and offensive; that they had been
ordered to go home by a peace officer,— they may have well
supposed that colored men so conducting themselves were not
free from fault and not in the peace of the state, and there-
fore not clothed with the right of self-defense. The jury
should have been made to understand that it was not the
province of the white crowd to prescribe and regulate the
conduct and demeanor of the colored men, though one or
more of them may have been drunk and insolent, or all dis-
played a spirit of offensive bravado; that, notwithstanding
such conduct, the colored men, while in the dxercise of their
lawful right to pass and repass along the streets of the town,
were still clothed by law with the right to defend themselves
from the malicious and violent attack of a nmumerous mob.
‘We have carefully read the evidence and can only account for
the verdict in this case upon the ground that the jury miscon-
ceived the law in this or some other respect. In this conne¢-
tion, and in the light of the evidence, we think the following
portion of the instructions given to the jury was prejudicial
to the plaintiff in error: “That the Irish boys, white people,
or whoever they may have been, who are claimed to have
been connected in the conflict in which Patrick Hughes was
killed, as the antagonists of the prisoner, and those with him
or in any controversies prior to that time, are not now upon
trial, nor are their acts, sayings or doings, however wicked or
criminal, under investigation in this case, with a view to de-
termine the extent of the guilt of such parties.” It is true
the “Irish boys ” were not upon trial in the sense that the
jury could convict them, but they formed a party hostile to
the colored men, and the more violent, malicious and eriminal
their conduct was made to appear, the more complete was the
justification of the colored men. It was, as appears by the
bill of exceptions, the central purpose of counsel for plaintiff
in error to exhibit to the jury the conduct of the white crowd
in its most offensive and criminal aspect. The great mass of
his evidence had been directed to that sole end. The Justifi-
cation of the means used by the colored men to repel the
attack depended to a great extent upon its violent and savage
character, and any admonition to the jury tending to divert
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their attention from this feature of the case could not be other-
wise than highly prejudicial to the defense.

9. The sixth request was as follows: “If you, the jury, find
from the evidence that Frederick Harrison, named as princi-
pal in the indictment, did take the life of Patrick Hughes, but
did it in a sudden quarrel, or in the heat of pagsion, his offense
would be but manslaughter; and if you further find that the
defendant William Goins did no overt act and took no active
part in the killing, but was merely present when the quarrel
arose or fight began, you cannot in such case find him guilty
as an aider and abettor of Harrison.” In view of the evi-
dence this charge should have been given. No doubt there
may be such a crime as aiding and abetting manslaughter.
This court has so held (Zagan v. State, 10 Ohio St., 459); but
each case must stand upon its own circumstances, and in the
case at bar there was no evidence that the plaintiff in error
said a word or did an act, at the time the fight began or was
in progress, that could be construed as aiding or abetting Har-
rison in taking the life of the deceased; so that if that act of
Harrison was the result of a sudden quarrel, or done in the
heat of passion, instead of being done pursuant to a prior con-
spiracy, the plaintiff in error had no criminal connection ,with
it, and was entitled to have the jury charged accordingly, and
the refusal was error.

10. Misconduct of the jury is alleged, and the affidavits of
the jurors nlf}-rod to prove it, from which it appears that the
jury at first stood six for assault and battery, and, as a com-
promise, the six agreed to vote for manslaughter, and the
vote then stood six for manslaughter and six for murder in the
second deglpee; that it was then agreed to prepare twenty-
four ballots,— twelve for manslaughter and twelve for mur-
der in the second degree,— place all of them in a hat, and each
juror draw one ballot therefrom, and render a verdict either
for manslaughter or murder in the second degree, as the ma-
jority should appear; that the first drawing was a tie, but the
second one resulted in eight ballots for murder in the second
degree and four for manslaughter, and thereupon, according
to the agreement, a verdict was rendered for murder in the
second degree. There was no other evidence of this miscon-

duct than the affidavits of the two jurors; for, while an affidavit
8
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of the prisoner was offered in corroboration of them, it is ap-
parent on its face that his statement was only hearsay, and
for that reason properly rejected. There only remained in
proof of the alleged misconduct the two affidavits of the two
jurors. This was ample proof, in the absence of evidence to
contradict them, if the evidence was competent at all. The
court held them not competent, which consequently left the
allegation of misconduct without proof. The almost unbroken
current of authority supports this holding (Aent v. State, 42
Ohio St., 426; Thomp. & M. Juries, 539); and thus it may
appear to all the world, by the subsequent statements of the
jurors, that the liberty of a citizen has been gambled away in
a jury room, yet the court is powerless to interfere, because
the policy of the law is: ZFirst, to seclude the jury; and sec-
ond, not to allow their evidence to impeach their verdict. As
a general rule, no doubt, this doctrine is founded on the sound-
est principles of public policy, otherwise the rendition of a
verdict, in nearly every jury trial, would become merely the
beginning of a new controversy over the mode of its rendi-
tion, endangering the stability of verdicts and the security of
judgments rendered thereon; and the time and attention of
courts would be wasted in investigating alleged misconduct
of jurors, frequently of the most frivolous character. But a
case like this at bar strains the principle to its utmost tension,
and suggests a doubt whether there may not be found a care-
fully guarded exception to a rule, the universal application of
which may present a spectacle so discreditable to our jury
system. It may be said there is a remedy afforded in the
power of the court to grant new trials on the ground that the
verdict is not supported by, or 1s contrary to, the manifest
weight of the evidence. This is no doubt true to some extent,
but its inefficiency is apparent to all who are familiar with the
rules of law and the practice of courts on the subject of new
trials, and is especially exemplified by the case at bar. We
do not care, however, to press the question further. Its de-
termination is not necessary to a decision of the case, but, being
one of the questions presented by the record, we give it this
passing notice. Judgment reversed.
NoTE.— Who are principals.— It appearing that defendant struck de-

ceased with. an axe, and that another shot him, and that, deceased having
run some distance and fallen, neither went to his assistance, it was proper
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to instruct that defendant might be found gulty as principal, whether death
was caused by the axe or the pistol, as he was guilty as principal if he was
present aiding and abetting. Morris v. Com. (Ky.), 11 8. W, R., 295.

A person may be guilty of a murder actually perpetrated by another, if
he combines with such other party to commit a felony, engages in its com-
mission, and death ensues in the execution of the felonious act. State v.
Barrett, 40 Minn., 77.

If two or more persons, having confederated to attack and rob another,
actually engage in the felony, and in the prosecution of the common object
the person assailed is killed, all are alike guilty of the homicide. Jd.

Aiding and abetting — Indictment, ete.— Penal Code of California, sec-
tion £71, abrogates the distinction between an accessory before the fact and
a principal in felony, and provides that they shall be prosecuted as princi-
pals, “ and no other facts need be alleged . . . againstsuch an accessory
than are required . . . against his principal.” By section 950 an infor-
mation must contain “a statement of the acts constituting the offense in
ordinary and concise language,” and, by section 960, is not insufficient by
reason of defect in matter of form. Held, thatan information alleging that
defendant did encourage and advise, and also that he did aid, assist and pro-
cure one G. to commit a felony, but without alleging whether he was pres-
ent at its commission, is sufficient, as it shows facts constituting defendant
an accessory at common law, and hence a principal under the statute. Peo-
ple v. Rozelle, 78 Cal., 84,

Under Code of lowa, section 4314, which provides that “the distinction
between an accessory before the fact and a principal ‘s abrogated, and
all persons concerned in the commission of a public offense, whether they
directly commit the act constituting the offense or aid and abet in its com-
mission, though not present, must be hereafter indicted, tried and punished
as principals,” an accessory is properly charged as principal in an indict-
ment; and evidence is admissible to show that he simply aided and abetted
in the commission of the crime. State v. Pugsley, 75 lowa, 742,

Defendant was indicted under the provisions of the Code of Georgia, sec-
tion 4489, prescribing a penalty for such offense, as an accessory after the
fact for buying and receiving goods stolen by two others, one of whom had
fled, the other having been m‘i‘]uitted on the ground of infancy. Held that,
before the defendant could be convicted, it was necessary for the state to
ghow that the principal, whether taken or not, is guilty, and the acquittal of
one of the principals on the ground of infancy does not relieve the state of
this burden. Edwards v. State, 89 Ga., 127.

Accessory after the fact for receiving stolen goods.— The indictment con-
tained no allegation as to who had stolen the goods, but charged simply that
defendant had boughf the goods of two persons named, one of whom had
fled the state, and the other had been acquitted of larceny on the ground of
infancy. Held, that the indictment was insufficient to support a verdict of
guilty. Id. Butitis held in Kentucky, under a statute providing that accesso-
ries before the fact shall be liable as principals, that it applies only to offenses
under the common law, or, where created by statute, to all who are guilty,
and, under the statute providing for the punishment of a woman concealing
the birth of her bastard child, aiders and abettors cannot be punished, Frey
v. Com., 83 Ky., 190,
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v. State, 77 Ga., 764, '
Withdrawal of plea of guilty by principal.— Where the principal enters
a plea of guilty, the trial of the accessory before the fact may proceed, and
the withdrawal of his plea by the prinicipal during the trial of the accessory
does not affect the validity of his conviction. Groves v. State, 76 Ga., 808,
Acquittal of principal.—The guilt of the alleged principal is, under the
common law, essential to the conviction of one indicted as an accessory be-
fore the fact. Where an indictment is against three persons, charging each
of them with murder as principal in the first degree, and the others as his
accessories before the fact, as at common law, and one of them is put on
trial, and the jury finds him guilty under a count charging him as accessory,
and subsequently, but before the entry of the judgment on this verdict, the
one charged as principal in the count mentioned is tried and acquitted, judg-
ment cannot be entered against the one found guilty as an accessory. Bowen
v, State, 25 Fla., 645.
Corroboration of accomplice.— State v. Deitz, T Am. Cr. R., 22 and note;
State v. Maury, id., 25 and note,
As to declarations of co-conspirators and the like, see The Anarchist Cases,
Spies v, People, 6 Am. Cr. R., 570.

State v. HARRELL.
(107 N. C,, 944.)
A¥FRAY: Self-defense — Instructions.

1. EVIDENCE—On an indictment for an affray for fighting in a public
place, the testimony of a party thereto of his apprehension of danger
to himself and sons when he saw the other parties two miles away, and
of his grounds for such apprehension, is immaterial, as it does not show
that he or his sons fought only in their own defense.

2. SaME.— Evidence that the fight terminated when the other parties were
wounded and fled, that the father and sons pursued them, and shouted
to the wounded men “to stop, and shoot it out like men,” was compe-
tent, as showing their willingness to fight and prolong the conflict.

8. InsTRUCTIONS.— It was sufficient for the court to charge that they had
the right to fight in their o'wn defense, and in defense of each other,
without going into details in respect thereto,

(AVERY, J., dissented.)

Appeal from superior court, Mitchell county; Bynum, Judge.

The evidence tended to prove that William Cox, now de-
ceased, an'd James Sivige, on one side, and the appellants, on
the opposite side, engaged in a dangerous fight with guns and

Evidence against principal.—One cannot be convicted as an accomplice
where there is no evidence that the principal committed the crime. Leonard
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pistols. All of the parties except Cox were indicted for an
affray, and pleaded not guilty. The appellants contended that
they fought only in defense of themselves, and did no more
than they might lawfully do in that respect. On the trial there
was evidence tending to prove that all the parties fought will-
ingly, the appellants successfully, and wounding both their
opponents. The appellant Clingman Harrell was examined as
a witness on his own behalf and that of his co-appellants, who
are his sons. He was examined at length, and particularly he
offered to testify that the parties fought at the house of Neely
Campbell; that he first saw Cox and Sivige two miles from
that place, going in the direction of it; that he apprehended
their purpose in going up that way, brandishing their pistols.
He further proposed to give what knowledge he had, and the
grounds of his apprehension of their purpose; to state that, in
the forenoon of same day,—the day of the fight,—he saw
them and others flourishing their pistols; that his brother in-
formed him that they threatened his sons, and were pursuing
them to kill them; that, in consequence of this information
and what he saw, he hastened to find his sons, to prevent a
difficulty, and save his boys. The solicitor for the state ob-
jected to the admission of the proposed evidence. The court
sustained the objection and the appellants excepted. The ap-
pellants further proposed to ask the witness this question and
obtain an affirmative answer to the same: “When you fired a
shot, did you believe you and your boys were in danger of
great bodily harm or death?” Objection by solicitor sustained
by the court, and exception by the appellants. There was a
verdict of guilty, and judgment thereupon against the defend-
ants, from which they all except Sivige appealed to this court.

Mr. W. II. Malone, for the defendants.
The Attorney-General, for the state.

Merrmvox, C. J.  The testimony proposed by the appellants,
and rejected by the court, was irrelevant and immaterial.
They and others were indicted for an affray for fighting to
~ gether in a public place, to the terror of the good citizens of
the state thereabout. The evidence rejected could not prove
that they did or did not so fight, nor could it prove that they
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fought only in their own defense. The apprehensions of the
witness and the grounds of them did not enter into and make
up an element or give quality thereto of the offense, nor did

these at all relieve him and his sons from guilt, if they fought

as charged. Evidence of what was done or attempted to be

done or said, or what was not done or not said, by the parties

at the time of the fight, just before it begun, during its prog-
ress, and just at its close,—such things as made part of the
res gestm,— was pertinent and relevant to prove the offense
charged, or the innocence of the parties. As to that offense,
no matter what may have been their intent, or the provoca-
tion to them, or their fears or apprehensions if they fought
otherwise than on the defensive, such evidence might be perti-
nent and important in some classes of cases. This is not one
of them. State v. Norton, 82 N. C., 628; State v. Downing, T4
N. C,, 184. Nor could the belief of the witness, in the course
of the conflict, that he and his sons were about to be shotor
suffer great bodily harm, prove that he and they fought only
in their own defense. However fiercely and aggressively he
might have joined in the fight, he might have had such belief,
but this would not prove that he was on the defensive. The
surrounding facts and circumstances, not his simple belief,
constituted evidence to show that he fired his gun, not as an
active aggressive participant in the fight, but only on the de-
fensive.

A witness for the state testified, the appellants objecting,
that the fight terminated when Cox and Sivige were wounded
and fled; that two of the appellants were going pretty fast in
the direction of them, when he stopped them; that one of
them had his gun, and they cried out after the wounded men
“to stop and shoot it out like men.” This evidence was com-
petent, certainly as to the appellants who pursued the wounded
men, because it tended to show their willingness to fight, and
to prolong the conflict, though their adversaries were dis-
abled.

The appellants requested the court to instruct the jury
specially that a man has a right to defend himself when at-
tacked, to repel force by force; that, when attacked with felo-
nious intent, he is not bound to fly, but may stand, and fight
and kill his assailant, if necessary, etc.; that a man may take
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his adversary’s life, whether the danger is real or not, if the
danger is apparently so imminent as that a prudent man might
suppose himself in such peril as to deem it necessary to kill,
ete. The court declined to give, in terms, the instructions
asked for, but we are of the opinion that it gave the substance
of so much thereof as the appellants were entitled to have.
This is not a case in which it became necessary or proper to
enter into an explanation of the law in respect to assaults with
felonious intent, and point out when a party shall retreat, or
when he may stand, and fight and kill his assailant, etc. The
offense charged is a simple affray, which, as the evidence
showed, was a serious one. Phe court gave the jury full, fair
and intelligent instructions. "As to the appellants, and a party
who was acquitted, it told them, among other things, that
“the mere presence of a man at a difficulty is not sufficient
evidence of aiding and encouraging, but, being present, they
must do or say something tending to aid or encourage the
parties fighting.” It told the jury repeatedly and plainly
that the appellants had the right to fight in their own defense,
and, being father and sons, they had the right to fight in de-
fense of each other. It directed the attention of the jury to
the evidence, its purpose and application, and told them that
some of the parties might be guilty, and others not guilty.
The latter part of the instructions obviously had particular
reference to the father, and the party acquitted, because, while
there was evidence tending strongly to prove the father’s
guilt, there was other evidence tending not so strongly to show
his innocence. The appellants had no just grounds of com-
plaint at the instructions the court gave the jury, and it was
sufficiently comprehensive to embrace every material aspect
of the case. 'We may add that the exception simply “to the
charge as given” is too indefinite, and in effect no exception.
Judgment affirmed.

NoTE.~ Affray — Unlawful assembly, riot — Rout.—The common-law
offenses of affray, unlawful assembly, riot, rout are somewhat analogous to
one another. If three or more persons congregate to do some unlawful act,
this is called an unlawful assembly ; or, at least, it is so when its object+is
riotous ; and, when it is not, it is indictable either as an unlawful assembly,
or as an attempt or conspiracy to do the ulterior intended mischief. If the
three or more persons, being together, take some step towards the commis-
sion of a riot, but do not go far enough to become guilty of the complete

1}
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offense, what they do is called a rout. Lastly, if the three or more assembled
persons wrongfully perform such an act or series of acts as is calculated to
excite terror or apprehension of danger in the minds of other persons, or
generally if they commit violence, they become guilty of riot. Iv is said by
some authors and judges that an affray differs from riot and rout in requir-
ing only two persons instead of three, and being more nearly related to
assault and to dueling. When persons come together without a premedi-
tated design to disturb the peace, and suddenly break out info a quarrel
among themselves, they are guilty of affray. People v. Judson, 11 Daly
(N. Y.), 88.
On a trial for an affray growing out of the separation of defendant’s wife
from bim, which separation he claimed was caused by her brother’s per-
suasion, the evidence showed that she had once before left him of her own
will, and that during the fight she struck him. Counsel for defendant re-
quested a charge to the effect that if Rowland persuaded his sister, the wife
of Weathers, to leave her husband, the latter was justified in the use of
force in fighting to prevent it, provided no more force was used than neces-
sary to that end. The court, refusing to so charge, told the jury that, it
being in evidence that she had separated herself from him previously, even
if her brother did persuade her to go with him, and she went of her own
will, and was not restrained of her liberty in any way, the defendant would
not be justified in fighting Rowland to prevent her from going. The atten-
tion of the jury was called to the testimony that she struck her husband,
when engaged in the fight with her brother, in passing upon the question
whether she acted upon her own volition, or under the persuasion of him.
In our opinion, says the court, “this was a correct statement of the law, and
the court did not err in declining to give the instruction asked, nor that
superadded, that if the disposition of the wife to depart from her husband
was brought about by her brother’s persuasion and influence, the accused
would not be amenable to the law in using no more force than was neces-
sary to prevent her going away with him.” State v. Weathers, 105 N. C., 000.

If a number of persons being met together at a fair or market, or on any
other lawful occasion, happen on a sudden quarrel to fall together by the
ears, it seems agreed that tho}\wi]l not be guilty of a riot, but only of a sud-
den affray, of which none are guilty but those actually engaged in it; and
this on the ground of the design of their meeting being innocent and law-
ful,"and the subsequent breach of the peace happening unexpectedly with-
out any previous intention. 1 Russell on Crimes {9th Am. Ed.), 406. The
common-law definition of an affray does not involve an agreement to fight,
and one might become engaged in such affray without culpable fault. Su-
preme Council, ete. v. Garrigus, 104 Ind., 188. An affray and an assault are
distinct offenses. Champer v. State, 14 Ohio St., 437,

In Alabama it is held that.a person indicted for an affray may be con-
victéd of an assault and battery, the latter offense being necessarily included
in the former. MecClellan v, State, 53 Alu., 640; Thomson v. State, 70 Ala., 26.

‘If one person, by such abusive language as is calculated and intended to
bring on a fight, induces the other to strike him, he is guilty of an affray
though he may be unable to return the blow. State v Perry, 5 Jones’ L.

(N. C.), 9; State v. Robbins, 18 N. G, 481; State v. Davis, 80 N. C., 851; State
v. Sumner, 5 Strob, (8. C.), 53,

-~
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Wess v. SrtaTe.
(51 N. J. L., 189.)
ARREST WITHOUT WARRANT: Constables.

1. In cases of ordinary misdemeanors a constable cannot arrest the of-
fender without warrant, unless he is present at the time of the offense,

2. The fact that a warrant has issued directed to any constable of the
county will not avail such officer, unless such precept be in his posses-
sion at the time the arrest be made.

-

Error to court of quarter sessions, Morris county; Childs,
Judge.

Alfred Mills, for plaintiff in error.
Williard W. Cutler, for the state.

Beasiey, C. J. The plaintiff in error was a policeman, hav-
ing the powers of a county constable. It appeared that, a
complaint having been made before a justice of the peace that
one Ann Dugan had sold liquor contrary to law, a warrant
had been issued for her apprehension, and that such warrant

had been delivered, not to the defenddnt, but to a constable
of the county. This precept was addressed, in the usual form,
to any constable of the county. Under these circumstances,
the plaintiff attempted to arrest the alleged culprit, not at the
time having, and never having had, the warrant referred to in
his possession; and such arrest was forcibly prevented by the
husband of the woman, and thereupon the plaintiff took the
man into custody upon the charge that he had forcibly pre-
vented him from executing his duty as a peace-officer. This
latter arrest was regarded as illegal, and the plaintiff was
thereupon indicted and convicted of an assault and battery
upon the husband of Ann Dugan. The complaint is that the
court of quarter sessions refused to charge the jury that the
plaintiff in error had the right to arrest Ann Dugan, but, to
the contrary, told the jury that such act was unjustifiable and
altogether illegal. We think that the instruction thus ques-
tioned was entirely right. It has always been, in the common
law, the rule that a constable or other peace-officer, in cases
of mere misdemeanor, could not take the offender, unless in
some instances where the offense had been committed in his
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.presence. This is the principle that has also always prevailed in
this state. I remember arguing the question many years ago
before this court, and the prevalence of the common-law doc-
trine on the subject was then established, but the case does
not appedr to have been reported. Nor is the pr(n?'ont instance
to be differentiated on 'the ground that a complaint had been
made and a warrant had been issued directed to any constable
of the county. Such a proceeding could in nowise empower
the plaintiff, as such warrant was not in his hands to be exe-
cuted, but, on the contrary, was in the possession of another
officer. In the case of Codd v. Cabe, L. R., 1 Exch. Div., 352,
this precise question was decided in the way above indicated.
The first clause of the syllabus, showing the doctrine that was
maintained, is in these words, viz.: “ When a warrant has
been issued to apprehend a person for an offense less than a
felony, the police-officer who executes it must have the war-
rant in his possession at the time of his arrest.” The convic-

+ tion of the plaintiff in error is, so far as the law is concerned,
unobjectionable. Let the judgment be affirmed.

NoTe.— Arrest without warrant.— An officer may arrest without warrant
for felony committed in his presence, but he cannot without a warrant ar-
rest for a past offense, unless it be a case of felony, and in such case it must
be upon reasonable suspicion, founded either on his own knowledge or the
information of others, that a felony has been committed ; it is otherwise,
however, if the offense be a misdemeanor. Unless the officer has a warrant,
he cannot arrest in such a case, and he and all other persons who take part
with him in making an arrest without warrant act at their peril. In a re-
cent and well-considered case in the supreme court of Michigan it is held
that the fact that a woman has the reputation of being a street-walker, and
that the officer knows of her reputation and believes her to be plying her
vocation, does not justify his arresting her without a warrant while walk-
ing along the street doing nothing to indicate such a purpose. And in a
civil action against the officer to recover damages for such arrest, it is held
that evidence of specific acts of lewdness on the part of plaintiff is inadmis-

sible. Pinkerton v. Yerberg (Mich.), 44 N. W. R, 579. He can only arrest
a prostitute when disorderly conduct is committed in his presence. People
v. Prati, 22 Hun (N. Y.), 800

At common law officers are authorized to arrest street-walkers. Miles 1.
Weston, 60 IlL, 361. Also night-walkers or prowlers. Roberts v. State, 14
Mo.,, 138; Brown v. State, 2 Lea (Tenn.), 158; Com. v. Swullivan, 5 Allen
(Mass.), 511; Com. v. Carter, 108 Mass., 17; State v. Maxey, 1 McM. (S. C),
503. By night-walkers is meant such persdns as are in the habit of being
out at night for soime wicked purpose. Watson v, Carr, 1 Lewin, 6.

A per-
son shouting and making a noise at night may be arrested without a war-

rant. £
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rant. State v. Russell, 1 Houst. Cr. Cas. (Del.), 122. Arrest on Sunday by
railroad policemen without warrant, who kept the prisoner till Monday,
when the necessary papers were made, held legal. Corbett v. Sullivan, 54
Vt., 619. A peace-officer may arrest for a breach of the peace committed
against himself as well as for those committed against others. Davis v.
Burgess, 54 Mich., 514. A peace-officer has the right to arrest, without war® #
rant, for a misdemeanor where the arrest is made flagrante delicto; and he
is possessed of the same powers in making such arrest, and is authorized to
employ the same force, and to resort, where necessary, to the same extreme
measures in overcoming resistance, as in case of a felony. Stafe v. McNally,
87 Mo., 644.

A breach of the peace must have proceeded far enough to sustain proceed-
ings against the person to authorize his arrest. Many state statutes ex-
pressly authorize peace-officers to apprehend r‘persomi suspected of crime
without a warrant. The reason which supports an arrest without a war-
rant are clearly stated by Dewey, J., in Rohan v. Swain, 5 Cush. (Mass.), 281.
Hesays: “The public safety and the due apprehension of criminals, charged
with heinous offenses, imperiously acquire that such arrest should be made
without warrant by the officer of the law. As to the right appertaining to
private individuals to arrest without a warrant, it is a much more restricted
authority, and is confined to cases of the actual guilt of the party arrested ;
and the arrest can only be justiﬁed\y proving such guilt. But as to con-
stables and other peace-officers, acting officially, the law clothes them with
greater authority, and they are held to be justified, if they act, in making
the arrest, upon probable and reasonable grounds for believing the party
guilty of a felony; and this is all that is necessary for them to show, in
order to sustain a justification of an arrest, for the purpose of detaining the
party to await further proceedings under a, complaint on oath and a war-
rant thereon.”

Not only must the officer act upon reasonable grounds of suspicion that
the person to be arrested is the actual felon, but he must also act in good
faith. Eams v State, 6 Humph, (Tenn.), 53, The jury must judge of the
reasonableness of the grounds upon which the officer acted. State v.
MeNinch, 90 N, C., 695; Harris v. Atlanta, 62 Ga., 491; Cochran v. Toher,

14 Minn,, 385, The question as to what constitutes probable suspicion is

sometimes not easy to determine, It is clear that it must be solved by the cir-

cumstances of each case. Two main ideas mustalways be kept in view in cases

of this nature: First, the liberty of the citizen; and second, the detection
and suppression of crime; in other words, the public interest cf(-vmed,
When public officers are vigilant, and endeavor in good faith to flischarge
their duties to the community, they should be protected. The following
cases will illustrate and explain the rules stated : State v. Underwood, 75 Mo.,
230 ; State v. Grant, 76 Mo., 236 ; State v. Sims, 16 8. C., 486 ; State v. Bowen,
178. C, 68; Floyd v. State, 79 Ala., 89; Malcolmson v. Scott, 56 Mich., 459 ;
Quinn v. Heisel, 40 Mich., 576; Drennen v. People, 10 Mich., 169; Ballard v,
State, 43 Ohio St., 840; Kennan v. State, 8 Wis,, 182; Bryan v. Bates, 15111,
87; Marsh v. Smith, 49 111, 306 ; Cahill v, People, 106 IIL, 621; Taylor v.
Strong, 8 Wend. (N. Y.), 884; Farnawm v Feeley, 56 N. Y., 451; Fulton v.
Staats, 41 N, Y., 498; Holley v. Nix, 8 Wend. (N, Y.), 850; Wade v. Chaffee,
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S8R I, 224; Touhey v. King, 9 Lea (Tenn.), 422; Brockway v. Crawford, 8
Jones (N. C.), 482; Neal v. Joyner, 88 N. C,, 287; In re Powers, 25 Vi, 261;
Doering v. State, 49 Ind., 56; Seirele v. Neeves, 47 Ind., 289; Johnson v.
State, 80 Ga., 426; Russel v. Shuster, 8 Watts & 8. (Pa.), 808; McCarthy v.
DeArmit, 99 Pa. St., 53; Commonwealth v. Tobin, 108 Mass., 426; Caffrey v.
Drugan, 144 Mass. 204 ; Hutchinson v. Sangster, 4 G. Greene (Ia.), 340 ; Mont-
gomery v. Sutton, 67 Ia., 497; O'Connor v. Bucklin, 59 N. H., 580. Where
a criminal offense has been committed, ds shooting at a person, and an offi-
cer is informed of the fact, so that he has reasonable grounds for believing
the person to be arrested has committed such offense, he is authoriged to ar-
rest such person without a warrant. Cahill v. People, 106 111, 621

Arrest upon information.— If an officer without a warrant arsests a per-
son upon charge of felony which is made by a third party, tife officer will
be justified; but the person making the, charge will be liable for the arrest
if no felony was committed and if the charge is false. Holley v. Mix, 8
Wend. (N. Y.), 850; Burns v. Erven, 40 N. Y., 463; Farnam v. Feeley, 56
N. Y., 451; Hawley v. Butler, 54 Barb. (N. Y.), 490.

Arrest beyond limits of municipality.— In Vermont, in a very recent case,
it is held that an arrest by a fish-warden out of the jurisdiction of the town
in which he was appointed is lawful under acts providing that the select-
men of any town may appoint a fish-warden in their town, who may arrest
on any of the waters or shores of Lake Champlain any person found violat-
ing the fish laws, and may prosecute such offender before the proper tribu-
nal; and that an arrest of a “person found violating ” the law is lawful
without a warrant. Sheets v. Atherton (Vt), 19 Atl. R., 926,

In this case the court also holds that where the evidence shows that there
were barrels of freshly-caught fish on the grounds, and that the offender
was removing nets from the water, and that he threatened the warden, it is
sufficient to justify the arrest. It is also held that where pursuit was begun
at the fishing grounds, the arrest is lawful though made some distance ayay ;
for the pursuit and arrest are deemed one continuous act.

In State v. Sigman, 106 N, C., 728, which was an indictment for assault
with a deadly weapon, it appeared the defendant Sigman was, at the time
when the assault was alleged to have been committed, town constable of the
town of Lenoir, and arrested the prosecutor, Robert Tuttle, on a lawful war-
rant, issued by the mayor of said town, and charging the prosecutor with
having ‘committed an assault within the corporate limits of said town. The
defendant Sigman first arrested Tuttle by virtue of said warrant within the
limits of the municipality, but by an_artifice he escaped from custody and
fled to a point three miles beyond said limits, Subsequently Sigman pur-
sued and arrested him at a house three miles from the town, and, while en
route for the town with the prisoner, met the defendant Campbell, and,
summoning Campbell to assist, placed Tuttle in his custody. After Camp,
bell had taken the prisoner into the town of Lenoir, thé latter again escaped,

and fled beyond the corporate limits. The defendants pursued him, Camp-
bell taking one direction and Sigman another. The defendant Sigman
found Tuttle outside of the town, and ran after him some distance, till he
fled out of his sight ; but Tuttle ran near to the defendant Campbell, who pur-
sued him, threatening to shoot: Campbell was within about thirty yards,
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whien, secing that he could not outrun Tuttle, he fired his pistol. Tuttle tes-
tified that the ball whistled by him, while Campbell swore that it was not
aimed at him at all, but was pointed towards the ground near to himself,
and fired into the ground, in order to frighten Tuttle. Hgld, that defendant
was protected, in arresting the prosecuting witness within the town,-by a
warrant of the mayor, charging him with a misdemeanor, and in retaking
him beyond the town limits, after an escape.

Killing officer — Want of knowledge of his official capacity.— Fleetwood
v, Com., 4 Am, Cr. R, 86, and note.

CoMMONWEALTH V. NAHUE.
(148 Mass., 529.)
ASSAULT AND BATTERY: Owner retaking property by foree.

One whose property has been wrongfully taken by another may thereupon
retake it from him, using no more than reasonable force; and what is
such force is a question of fact for the jury.

John Mellvene, for defendant.
A. J. Waterman, attorney-general, for the commonwealth.

Hormes, J. This is an indictment for robbery on which
the defendant has been found guilty of an assault. The evi-
dence for the commonwealth was that the defendant had
bought clothes amounting to £21.55 of one Mitchelman, who
called at the defendant’s house by appointment for his pay;
that some discussion arose about the bill,and that the defend-
ant went up stairs, brought down the clothes, placed them on
a chair and put $20 an a table, and told Mitchelman that he
could have the money or the clothes; that Mitchelman took
the money and put it in his pocket, and told the defendant he
owed him 81.55, whereupon the defendant demanded his money
back, and on Mitchelman refusing attacked him, threw him on
the floor and choked him, until Mitchelman gave him a pocket-
book containing #29. The defendant’s counsel denied the re-
ceiving of the pocket-book, and said that he could show that
the assault was justifiable under the circumstances of the case,
as the defendant believed he had a right to recover his own
money by force, if necessary. The presiding justice stated
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that he should be obliged to rule that the defendant would

not be jusfified in assaulting Mitchelman to get his own money,

and that/he should rule as follows: “If the jury are satisfied
that the’defendant choked and otherwise assaulted Mitchel-
man, they would be warranted in finding the defendant guilty,
although the sole motive of the defendant was by this violence
to get from Mitchelman by force money which the defendant
honestly believed to be his own.” Upon this the defendant
saved his exceptions, and declined to introduce evidence. The
jury were instructed as stated, and found the defendant guilty.
On the evidence for the commonwealth it appeared, or at
the lowest the jury might have found, that the defendant of-
fered the $20 to Mitchelman only on condition that Mitchel-
man should accept that sum as full payment of his disputed
bill, and that Mitchelman took the money, and at the same
moment, or just afterwards, as part of the same transaction,
repudiated the condition. If this was the case, since Mitchel-
man, of course, whatever the sum due him, had no right to
that particular money except on the conditions on which it
was offered (Com. v. Stebbins, 8 Gray, 492), he took the money
wrongfully from the possession of the defendant; or the jury
might have found that he did, whether the true view be that
the defendant did not give up possession, or that it was ob-
tained from him by Mitchelman’s frand. Com. v. Devlin, 141
Mass., 423; Chisser’s Case, T. Raym., 275, 276; Reg. v. Thomp-
son, Leigh & C., 225; Reg. v. Stanley, 12 Cox, Crim, Cas., 269 ;
Reg. v. Rodway, 9 Car. & P., 184; Rex v. Williams, 6 Car. &
P., 300; 2 East, P. C,, ch. 16, §§ 110-113. See Reg. v. Cohen,
2 Denison, Cr. Cas., 249, and cases infra. The defendant
made a demand, if that was necessary — which we do not
imply — before using force. Green v. Goddard, 2 Salk., 641
Polkinkorn v. Wright, 8 Q. B., 197; Com. v. Clark, 2 Mete., 23,
25, and cases infra. It is settled by ancient and modern au-
thority that under such circumstances a man may defend or
regain his momentarily interrupted possession by the use of
reasonable force, short of wounding, or the employment of a
dangerous weapon. ~ Com. v. Lynn, 123 Mass. 218; Com. v.
Kennard, 8 Pick. 183; Anderson v. State, 6 Baxt., 608; State
v. Elliot, 11 N. H., 540, 545; Rex v. Milton, Moody & M.,
107; Y. B, 9 Edw. IV, 28, pl. 42; 19 Hen. VL, 81, pl. 59; 21
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Hen. VL, 27, pl. 9. See Seaman v. Cuppledick, Owen, 150;
Taylor v. Markham, Cro. Jac., 224; Yelv., 157; 1 Brownl,
215; Shingleton v». Smith, Lutw., 1481, 1483; 2 Inst., 316;
Finch, Law, 203; 2 Hawk. P. C., ch. 60; 3 Bl. Comm., 121.
To this extent the right to protect one’s possession has been
regarded as an extension of the right to protect one’s person,
with which it is generally mentioned. Baldwin v. Hayden, 6
Conn. 453; Y. B,, 19 Hen. VL, 31, pl. 59; Rogers v. Spence, 13
Mees. & W., 571, 581; 1 Hawk. P. C., ch. 60, § 23; 3 BL
Comm., 120, 131.

We need not consider whether this explanation is quite ade-
quate. There are weighty decisions which go further than
those above cited, and which hardly can stand on the right of
self-defense, but involve other considerations of policy. It has
been held that even where a considerable time had elapsed
between the wrongful taking of the defendant’s property and
the assault, the defendant had a right to regain possession by
reasonable force, after demand upon the third person in pos-
session, in like manner as he might have protected it without
civil liability. Whatever the true rule may be, probably there is
no difference in this respect between the civil and the criminal
law. Blades v. Iiggs, 10 C. B. (N. 8.), 713; 12 C. B. (N. 8.),
501; 13 C. B. (N. 8.), 844; 11 H. L. Cas., 621; Com. v. Me¢Cue,
16 Gray, 226, 227, The principle has been extended to a case
where the defendant had yielded possession to the person as-
saulted, through the fraund of the latter. Zodgeden v. Hub-
bard, 18 Vt., 504. See Johnson v. Perry, 56 Vt., 703. On
the other hand, a distinction has been taken between the
right to maintain possession and the right to regain it from
another who is peaceably established in it, although the pos-
session of the latter is wrongful. Bobb v. Bosworth, Litt. Sel.
Cas., 81. See Barnes v. Martin, 15 Wis., 240; Andre v. John-
son, 6 Blackf., 375; Davis v. Whitridge, 2 Strob., 232; 3 Bl
Comm., 4. It is unnecessary to decide whether in this case, if
Mitchelman had taken the money with a fraudulent intent,
but had not repudiated the condition until afterwards, the de-
fendant would have had any other remedy than to hold him
to his bargain, if he could, even if he knew that Mitchelman
still had the identical money upon his person. If the force
used by the defendant was excessive, the jury would have been
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warranted in finding him guilty. Whether it was excessive
or not was a question for them; the judge could not rule that
it was not, as a matter of law. Com. v. Clark, 2 Mete., 23.
Therefore the instruction given to them, taken only literally,
was correct. But the preliminary statement went further, and
was erroneous ; and, coupling that statement with the defend-
ant’s offer of proof and his course after the rulings, we think
it fair to assume that the instruction was not understood to be
limited, or indeed to be directed, to the case of excessive force,
which, so far as appears, had not been mentioned, but that it
was intended and understood to mean that any assault- to
regain his own money would warrant finding the defendant
guilty. Therefore the exceptions must be sustained.

It will be seen that our decision is irrespective of the
defendant’s belief as to what he had a right to do. If the
charge of robbery had been persisted in, and the difficulties
which we have stated could have been got over; we might
have had to consider cases like feg. v. Boden, 1 Car. & K.,
395, 397; Reg. v. Hemmings, 4 Fost. & F., 50; State v. Holly-
way, 41 Iowa, 200. Compare Com. v. Stebbins, 8 Gray, 492;
Com. v. McDuffy, 126 Mass., 467. There is no question here
of the effect of a reasonable but mistaken belief with regard
to the facts. State v. Nash, 88 N. C., 618. The facts were as
the defendant believed them to be.

Exception sustained.

Note.— Assault in defense of property.— To justify an assault by a man

in defense of his son or his property the danger should be such as to induce
one exercising a reasonable and proper judgment to interfere to prevent the
consummation of the injury. Hill v. Rogers, 2 Ia., 67. An attack made for
the purpose of unlawfully obtaining property may be repelled with force,
and if captured, then sufficient force may be used to rescue the property
from the hands of its unlawful captors. State v. Miller, 12 Vt., 437; John-
son v. Tompkins, Bald., 571; Com. v. Lakeman, 4 Cush., 597 ; Fulkins v. Peo-
ple, 69 N, Y., 101; Harrington v. People, 6 Barb., 608. But see Stafe v.
Gilman, 69 Me., 163. The contrary is, however, (&pﬂml)’ held in Hendrixz
v State, 1 A. Cr. R, 57.

80 it has been held that a man may employ as much force as necessary to
preventa levy of execution on articles exempt by law (State v. Johnson, 12
Ala., 840); or to prevent an illegal levy. Com. v. Kennard, 8 Pick., 133 ;
Copely v. State, 4 Ia., 477, But upon this question there is a conflict of au-
thority, it having been decided in the cases of State . Downer, 8 Vt., 424,
and Farris v, State, 8 Ohio St., 159, that one must seek his remedy against
an illegal levy in the courts,
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The owner of a chattel which has come into the peaceable possession of
another has no right to retake it by force, whether such possession be law-
ful or not. Barnes v. Martin, 15 Wis,, 240. A tenant in common has no
right to inflict a battery upon one who enters upon the land under the au-
thority of a co-tenant. Causee v. Anders, 4 Dev. & B. (N. C.) L., 246.

The rightful owner of a house having obtained possession thereof peace-
ably, and having the right to possession, will not be guilty of assault and
battery in using all necessary force to defend his possession. Corey v. People,
45 Barb., 262, If the owner of a dwelling finds it unoccupied he may draw
the staples from the door and thus effect an entrance; and will be deemed
to have obtained peaceable possession, notwithstanding the former occu-
pants, claiming title, may have continued to use it for a storehouse ; and the
tenant of the rightful owner may thereafter employ force to retain the pos-
session. Jd. But a mere suspicion or fear of encroachment is no ground
for using force. McAuley v. State, 3 Greene (Ia.), 435.

Mechanics in charge of a house which they are building have the right
to gently ejéct a person who comes upon the premises without authority.
United States v. Bartle, 1 Cranch, C, Ct,, 236. But that a person without
right shut off the water and prevented the working of a mining claim will
not justify assault. Montana v. Drennan, 1 Mon., 41. Nor will assault be
justified because the person assaulted stopped assailant’s horse, making him
step back a few paces. Com. v. Ford, 5 Gray, 475,

MurLigaN v. StaTe.
25 Tex. App., 199.)
ARsoN: Evidence — Term defined.

Under Penal Code of Texas, articles 661, 652, defining arson as the wilful
burning of any building, edifice or structure inclosed with walls, and
covered, a person cannot be convicted of arson for burning the materi-
als of a crib after having torn it down.

Appeal from district court, Rusk county; J. G. Hazlewood,
Judge.

Defendant, Wilson Mulligan, was convicted of the crime of
arson and sentenced to imprisonment in the penitentiary for
five years. Ile appeals.

J. IT. Wood, for appellant.

Assistant Attorney-General Davidson, for the state.
4
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Warre, P. J. Appellant was convicted of arson. Two counts
were contained in the indictment — one for the burning of a
house, and the other for the wilful burning of a “ pile of wood,
the same being a set of house-logs.” Defendant’s motion to
quash the indictment was sustained to the second, or the
count for wilful burning. Appellant was the tenant of one
Duke, and during his tenancy had erected a crib upon the
rented premises, which crib the landlord, Duke, refused to pay
for when the parties were having their settlement, with a view
to the expiration of the lease. Defendant declared time and
again that he would burn the crib. About the time he was
moving, or preparing to move, from the premises, he pulled
down the crib, and, the night before he moved, the logs of
which the erib had been built, and which he had torn down,
were set fire to and burned. Two questions present them-
selves in connection with these facts: (1) Wasa house burned?
(2) If a house was burned, could defendant be convicted for
burning it when he was still in possession of the leased prem-
ises upon which it stood?

Arson is defined by our code to be the “wilful burning of
any house included within the meaning of the succeeding arti-
cle of this chapter.” Penal Code, art. 651. Article 652 defines
a house as “any building or structure inclosed with walls, and
covered, whatever may be the material used for building.”
Smith’s Case, 23 Tex. App., 357. We think it clear that when
the building was torn down it ceased to be a “building” or
“structure,” because it had lost the arrangement of its parts —
its form, make and construction. It had no longer the inclos-
ure of walls and it was no longer covered. It had lost all the
essential characteristics of a “ house.” The logs might still be
called “house-logs,” but they had ceased to be a “house.”
They might perhaps be classed as lumber or wood, and as such
appellant might perhaps have been prosecuted and convicted
for wilfully burning them, under provision of article 665, Penal
Code, provided he was at all liable for their destruction.

And this brings us to a consideration of the second proposi-
tion, viz.: “Could defendant be prosecuted and convicted for
arson whilst he was still in possession and control of the leased
premises upon which the property was situate when de-
stroyed?” At common law a man could not “commit arson
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of a house in which he has a lawful claim to abide as a tenant
from year to year, or from month to month, be his term how-
ever short, or under an agreement for lease.” 2 Bish. Crim.
Law (Tth ed.), § 13. Mr. Wharton says: “ A tenant (occu-
pancy being the test) cannot be guilty at common law of arson
in burning the property he occupies on lease. On the other
hand, a landlord, it would seem, may be guilty of arson in
burning his house in a tenant’s possession.” 1 Whart. Crim.
Law (Sth ed.), § 836; State v. Hannett, 54 Vt.,83. Our statute
(Penal Code, art. 659) provides for certain exceptions to the
rule that even the owner may destroy his own house, one of
which is “ when there is in it any property belonging to an-
other; and article 660 expressly declares that “ one of the part
owners of a house is not permitted to burn it.” Under our
statute, the tenant, during his lease, should be considered only
a part owner in the house; and the landlord certainly has a
property in it, which the tenant could not destroy with impu-
nity. Still the tenant is the party entitled to the possession;
and arson is regarded as an offense against the security of the
habitation, rather than the property and true ownership. But
an indictment against an owner or part owner for burning his
own house (arts. 658, 659, 660) must allege ownership in the
accused and the particular facts which may bring him within
the exceptions as amenable to prosecution. Fuller v. State, 8
Tex. App., 501; Will, Tex. Crim. Forms, 411. Appellant being
a tenant, entitled to occupancy and possession, was at least a
part owner, and occupied such relations to the premises as, in
our opinion, required that the indictment should have alleged
the particular facts making him amenable to pl‘nsv('u‘ion for
arson, in case a house had been burned by kim. \

Our conclusions upon the law and facts of the case are:
(1) The indictment is insufficient in allegation to warraht the
conviction of this defendant as a tenant; (2) if the indictment
had been sufficient, the evidence totally fails to establish the
crime of arson, that is, the “ burning of a house.” The judg-
ment is reversed and the cause is remanded.

Note.— Arson —What constitutes.— If any part of a dwelling, however
small, is consumed, the offense is complete, Com. v. Van Schaak, 16 Mass,,
105; State v. Sandy, 3 Ired. (N. C.) L, 570; State v. Mitehell, b id., 850, That
something in the house was burned is not sufficient; it must have been a
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A
portion)( the hoyse. Reg. v. Russell, Car. & M., 541. Where cotton stored
in a warehouse Was set on fire, but was extinguished before any part of the
building was burned, there was no arson. Graham v. State, 40 Ala., 659. But
see Reg. v. Lyons, 5 Up. Can. L. J., 70. But the offense is completed notwith-
standing the fire has been extinguished or that it went out of its own accord-
It is not essential that the woodwork of the house should blaze. Reg. v. Rus-
sell, 1 Car. & M., 541; Reg. v. Stallion, 1 Moody, C. C., 398. Itis sufficient if the
wood be charred in a single place, so as to destroy its fiber. People v. Hag-
gerty, 46 Cal, 854; People v. Simpson, 50 id., 304 ; State v. Sandy, 3 Ired.; 570 ;
State v. Mitehell, 5 id., 350 ; Com. v. Tucker, 110 Mass., 403 ; Reg. v. Russell, Car.
& M.,541; Reg. v. Parker,9 Car. & P., 45. Evidence that a wooden building
was charred by fire, and in one place burned through, is sufficient burning,
though the fire was extinguished. People v. Simpson, 50 Cal, 306; People
v Haggerty, 46 id., 354. If any of the fiber of the wood-work is wasted by
the fire, it is immaterial how small the quantity. State v. Mitchell, 5 Ired.,
850. Nor is it necessary that any flame should be external or visible (Reg.
v Stallion, 1 Moody, C. C., 308); but where the floor was scorched black it
was not sufficient. Reg. v. Russell, Car. & M., 541. The burning of a series
of houses by one ignition may be charged as one act. Woodford v. People,
62 N. Y., 117. The sufficiency of the burning is a question of fact. om. v.
Betton, 5 Cush., 427. The agency of the burning is immaterial, but there
must be a casual connection between the ignition and the conflagration.
MeDade v. People, 29 Mich., 50; Rex v. Cooper, 5 Car. & P., 535. See, gen-
erally, 1 Whart. C. L. (8th ed.), sec. 153; 2 Russ. Cr. R. (9th ed.), 1025,
Buildings subject to arson.— Where the information charged the prisoner
with burning a dwelling-house, and it appeared that the building was de-
signed and built for a dwelling-house, was constructed like one, was not
painted, though designed to be, and some of the glass in an outer door had
not been put in, and it had not been occupied, held, that this was not a
dwelling-house, in such a sense that the burning of it would constitute the
crime of arson. State v. McGowan, 20 Conn., 245, The law is otherwise
with regard to a dwelling once inhabited as such and from which the occu-
pant was but temporarily absent; but in that case it is the duty of the court
to instruct the jury as to the law and have them find, as a question of fact,
whether or not the building was a dwelling-house. Id. Although a build-
ing which was erected for a dwelling, and had been occupied as such, but
not within ten months previous to the fire, nor at the time of the fire, is not
a dwelling the burning of which would be arson at common law. Hooper
v. Com., 13 Gratt. (Va.), 768. To set fire to a building which is so near a
dwelling that the latter is endangered is held in South Carolina to be arson.
Gage v. Shelton, 3 Rich., 242, See, also, 4 A. Cr. R,, 38; Winslow v. Statle, 5
id., 43; Stultz v. State, id., 48; State v. Melick, id., 52,
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PEOPLE v. RODRIGO.

PeorrLe v. Roprico.

(69 Cal., 601.)
AssSAvLT WITH DEADLY WEAPON.

1. CRIMINAL LAW — SETTING ASIDE INFORMATION.— An information will
not be quashed, on the und of illegality of the commitment, merely
for slight informality or irrégularity before the committing magistrate ;
but it must at least appear that the defendant was deprived of some
substantial right.

2. SAME — EVIDENCE — REPUTATION.— Until it is shown that a witness has
lived in the same county with or knows the defendant’s general repu-
tation in the county, it is not proper to question him in regard thereto.

8. ASSAULT AND BATTERY — INSTRUCTION — “DEADLY WEAPON " DEFINED,
There is no error in instructing a jury,on a trial for assault with a
deadly weapon, that “a deadly weapon is any weapon or instrument
by which death may be produced, or would be likely to be produced,
when being used in the manner in which it may, appear it was used in
the affray. The jury are the judges as to whether the weapon was or
was not a deadly weapon.”

4, ASSAULT WITH DEADLY WEAPON — JUSTIFICATION — REASONABLE DOUSBT,
In a prosecution for assault with a deadly weapon, it is not proper to
instruct the jury that they must find defendant not guilty if they en-
tertain a reasonable doubt that he acted under a reasonable “apprehen-
sion of great bodily injury. If such a state of facts existed, still the
defendant would not be" justified, unless the use of a deadly weapon
was necessary to prevent the injury.

5. BURDEN OF PROOF — WEAPON.— In a prosecution for assault with a
deadly weapon, when the defendant sets up in defense no distinct and
independent facts, but contends upon the facts and circumstances, as
proved by the evidence, constituting the transaction charged as crimi-
nal, that he is not guilty, the burden of proof is on the government to
satisfy the jury beyond a reasonable doubt that the assault as charged
was unjustifiable, and the burden of proof does not shift throughout
the case.

6. WITNESS — IMPEACHMENT — CONVICTION OF FELONY.— A party seeking
to impeach a witness may ask him with respect to a judgment in a
prosecution for felony against him, and this includes the right to ask
him whether he was convicted of felony, and, if so, what sentence was
imposed on him.,

In bank.

Information for assault with a deadly weapon. The facts
are all stated in the opinion, except with relation to the fol-
lowing instruction, which was given at the request of the
prosecution, viz.: “ A ‘deadly weapon’ is any weapon or in-
strument by which death may be produced,or would he likely
to be produced, when being used in the manner in which it
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may appear it was used in the affray. The jury are the judges
as to whether the weapon was or was not a deadly weapon.”
The appellant’s attorney objected to the instruction, on the
ground that it was too extensive, inasmuch as under it there
is no exception to anything material being a deadly weapon;
and also on the ground that the latter sentence of the instruc-
tion stated that a deadly weapon had been used, whereas this
was a matter for the jury.

W. I. Foley, for appellant.
Attorney-General Marshall, for respondent.

MoKisstry, J. The defendant was found guilty of an as-
sault with a deadly weapon. The defendant moved to set
aside the information on the ground that, before the filing
thereof, he had not been legally committed by a magistrate.
It is urged that the testimony taken before the committing
magistrate was not taken as prescribed by section 869 of the
Penal Code. But our attention has not been called to any
particular defect or irregularity in the mode of taking the
depositions, or in certifying the same, or in the order of com-
mitment. The commitment is in accordance with the statute.
Penal Code, 872. Each deposition is signed by the witness.
Each is signed and declared “approved,” in writing, by the
magistrate, which is a certification. Penal Code, 869, subds.
4, 5. Subdivision 3 of the same section was complied with.
Each of the deposing witnesses stated his name and place of
residence. Subd. 1. All the witnesses (except T. B. Hudson)
stated their respective occupations or professions. The stat-
ute was complied with in every substantial respect.

Section 995, which authorizes and directs an information to
be set aside on motion of a defendant, when the defendant has
not been “legally committed,” does not require the informa-
tion to be set aside for every informality or irregularity before
the magistrate. To justify the quashing of the information
it must, at least, appear that the defendant was deprived of
some substantial right. In the case at bar the witness, Hud-
son, was cross-examined by the defendant when his deposition
was taken before the magistrate. The mere omission of the
district attorney or justice of the peace to ask of the witness

his pro!
ant.
We «
to the -
his (def
county,
that he
reputat
The
is not ¢
The
structi
told it
entert:
able aj
ceded
the de
reason
of a d
instrue
justify
Pe wsed
remail
sary, i
(ou
jury a
lies uj
his de
found
proof
out tl
reaso
This
for b
applic
ete.
with
the'i
appa:
1t



PEOPLE v. RODRIGO, 55

his profession or business could not have injured the defend-
ant.

We cannot say the court erred in sustaining the objection
to the question asked of the witness W. B. Baker: “ What is
his (defendant’s) general reputation for peace and quiet in this
county, so far as you know?” The witness had not stated
that he lived in the county or knew the defendant’s general
reputation in the county.

The instruction/given by the court defining “deadly weapon” «
is not subject to the objection urged by counsel for appellant.

The court below was justified in refusing to give the in-
struction asked by the defendant, by which the jury were
told it was their duty to find the defendant not guilty if they
entertained a reasonable doubt that he acted under a reason-
able apprehension of great bodily injury. Even if it were con-
ceded that the instruction asked was correct in other respects,
the defendant would not be justified, although acting under a
reasonable apprehension of great bodily injury, unless the use
of a deadly weapon was necessary to prevent the injury. The
instruction assumes that the bare fear, if reasonable, would
justify the defendant’s act. But if all the circumstances sup-
posed by the instruction were shown to exist, it would still
remain for the jury to determine whether his acts were neces-
sary, and, therefore, justifiable.

Counsel for the defendant requested the court to charge the
jury as follows: “In any criminal charge, if the defendant re-
lies upon no separate, distinet or independent fact, but confines
his defense to the original transaction on which the charge is
founded, with its accompanying circumstances, the burden of
proof never shifts, but remains upon the government through-
out the whole case to prove the act a criminal one beyond a
reasonable doubt.” The court refused to so instruct the jury.
This was error. The instruction was refused as “not called
for by the evidence.” We think it appropriate and clearly
applicable to the case. An assault is an unlawful attempt,
ete. Penal Code, 240. Where the attempt or actual battery,
with or without weapon, is justifiable there is no offense. That
the “instruction requested correctly declares the law is made
apparent by the reasoning in Com. v. McKie, 1 Gray, 61.

It is claimed that the rule in cases of assaults with a deadly
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weapon should be the same as in cases of homicide, and that
in cases of homicide the burden of proof is changed. Even in

cases of homicide, however, the burden of proving beyond a

reasonable doubt that a killing is criminal is upon the prose-

cution. This does not mean that the prosecution must antici-
pate a defense, and affirmatively establish (by evidence other
than that of the killing) that the homicide was not justifiable.

‘When the people have proved the killing, and no evidence has

been given tending to prove justification, they have performed

the task imposed upon them and proved prima facie the guilt
of the defendant beyond a reasonable doubt. DBy reason of
statutory rule of evidence the prima fucie case of the prosecu-
tion can be overcome only by proof of justification established
by a preponderance of evidence. In case the prosecution has
given evidence tending to prove self-defense, the defendant is
entitled to the benefit of it. If not suflicient of itself to es-
tablish self-defense, the defendant is entitled to connect it with
evidence which /e may introduce; and if all the eyidence bear-
ing on the subject taken together preponderates in his favor
as to the issue of justification, he should be acquitted. Section
38 of the act of 1850, “concerning crimes and punishments,”
and section 1105 of the Penal Code, do not change the rule
which casts on the prosecution the burden of proving (beyond

a reasonable doubt) the act of a defendant to a crime. They

fix the guantum of evidence whigh is necessary to overcome

the proof on the part of the prosecution which, until over-

come, establishes beyond a reasonable doubt the guilt of the

defendant. Nothing was decided in the Cases of Milgate,
Stonecifer, Arnold ov Hung Ah Duck, 5 Cal., 127; 6 Cal., 405 ;
15 Cal., 476; 61 Cal., 387, which conflicts with these views.
That a rule, at least as broad as that laid down in the instruc-
tion asked and refused, is correct in cases other than homi-
cides seems decided in People v. Cheong Foon Ark, 61 Cal.,
528,

At the trial below one Francisco Ballesteros was called and
examined as a witness on the part of the prosecution. On his
cross-examination counsel for the defendant asked the wit-
ness: “Did you plead guilty on March 17, 1882, in the superior
court of this county, to the crime of robbery?” To which the
witness answered: “ Yes, sir.” Counsel for defendant then
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asked: “Were you sentenced on that occasioh to punishment
for eighteen months in the penitentigry?” The last question
was objectéd to_as irrelevant and imMatetial. The objection
was sustained and counsel for defendant duly excepted. We
do not find it necessary to express any opinion as to whether
the word “ penitentiary,” in the question objected to, can be
interpreted “state prison,” bub.we entertain no doubt that a
party may ask a witness with respect to the fact of a judg-
ment and sentence against him for a felony. A felony is a
crime which is punishable with death or by imprisonment in
the state prison. Penal Code, § 17. Robbery is a felony. Penal
Code, § 213. The defendant had_the right to prove by the
witness that he had been convicted of a felony. “Conviction”
is usually defined the legal proceeding of record which ascer-
tains the guilt of the party and upon which the sentence or
judgment is founded. Bouv. Law Dict. The term is some-
times applied to the finding of a person guilty by verdict of a
jury (1 Bish. Crim. Law, 223), but it is sometimes used to de-
note final judgment. Bouv. Law Dict.; Dwar. St. (2d ed.),
683, Conviction of certain crimes, when accompanied by
judgment, disqualified the person convicted as a witness.
Bouv. Law Dict.; Keithler v. State, 18 Miss., 192; Utley v.
Mervick, 11 Mete., 302, A witness may be shown to have
been guilty of a felony by “his examination” or “by the rec-
ord of the judgment.” Penal Code, § 205. The proof of the
conviction by the oral examination of the witness is a substi-
tute for proof of the judgment by the record; and, ip view of
the preexisting law, which required the conviction to be
proved by the judgment, and of the section which permits
proof by the witness or by the record of the judgment (proof
by the witness instead of by the record), we hold that the
party seeking to jmpeach the witness may ask him with respect
to the judgment.

Judgment and order reversed, and cause remandedy for a
new trial. 4

We concur: Morrisox, C. J.; Suaresrery, J.; Ross, J.;
MoKeg, J.; Tuorsrox, J.

Nore.— Assault.— An assault has been variously defined as “ an unlawful
setting upon one's person ” (3 BL Com.,, 120); “an inchoate violence which is
considerably higher than bare threats; and, therefore, ‘though no actual




“?
15
-
g.
S
&

58 AMERICAN CRIMINAL REPORTS.

suffering is proved, a party may have his civil action.” 9 Ala, 82. Any
attempt or offer with force and violence to do a corporal hurt to another,
whether from malice or wantonness, with such circumstances as denote at

the time an intention to do it, coupled with present ability to carry the in-
tention into effect. Traver v. State, 48 Ala., 356, Where an unequivocal

purpose of violence is accompanied by an act which, if not stopped or di-
verted, will be followed by personal injury, it is an assault. State v. Mdf’

colm, 8 Ia., 413. The intent to injure is the gist of the assault. Rickets v.

State, 1 Sneed (Tenn.), 606. It must be committed against the will of the

other party. Duncan v. Com., 6 Dana (Ky.), 205 ; Smith v. State, 12 Ohio St

466. Exposing a child to the inclemency of the weather is an assault. Com.

v. Stoddard, 9 Allen, 280; Reg. v. Marsh, 1 Car. & K., 406, Where the par-

ties put a new-born child into a bag and hung it on some park palings and \
there left it, it was an assault. Id.

Indirect assault.— The courts bave, in many instances, gone beyond the
line of the definitions laid down in the text-books. Indeed the principle is
well established that anything attached to the person is’ as inviolable as the
body itself. A blow upon the skirt of one's coat is an assault and battery.
So it is also to strike a cane held .in one's hand. Respublica v. De Long-
champs, 1 Dall, 114; State v. Davis, 1 Hill (S. C.), 46. To attack and strike
with a club the horse before a carriage in which a person is riding is an as-
sault on the person.. De Marentitle v. Oliver, 2 N. J. L., 379.

Putting in fear.— Whether or not an apparent attempt to commit per-
sonal violence upon another, where there was no real intention to do so, con-
stitutes an assault, is an unsettled question. If one point an unloaded gun
at another, threatening to shoot, and the person threatened believes the gun
to be loaded and believes that harm is intended, it has been held that the
first person is guilty of an assault. Com. v. White, 110 Mass., 407; People v.
Smith, 2 Humph., 457; Com. v. McLaughlin, 5 Allen, 507. But the contrary
doctrine has been expressly affirmed in State v. Swails, 8 Ind., 524. See,
also, State v. Cherry, 11 Ired., 475; State v. Sheppard, 10 Ia., 126; Crow v,
State, 41 Tex., 468; Beach v. Hancock, 27 N, H., 223, To ride a horse so
near one as to endanger one’s person and create a belief in his mind that it is
the intention of the rider to ride over Kim is an assault. Stafe v. Sims, 8
Strobh. (8. C.), 187. Where one was in the custody of an officer under ar-
rest and escaped, and the officer shot at him, the officer is guilty of assault
whether he intended to hit the fugitive or not. State v. Segman, 106 N, C,,
728,

It is well settled, also, that if under the influence of a threat to commit
personal violence, coupled with the ability to carry the threat into execution,
one is obliged to do an act against his will, there is an assault. So if a man
raises a club over the head of a woman and threaten to strike her if she
open her mouth, this is an assault. It shows an intent to strike upon the
violation of a condition he had no right to impose. United States v. Rich-
ardson, 5 Cranch, C. Ct, 848, To approach a person brandishing a knife
and threatening him with it unless the assailed yield possession of certain
property is an assault. Stopping and preventing another by means of threats
from passing along a public highway is an assault. Bloomer v, State, 8

Sneed (Tenn.), 66. Seé, also, Chapman v. State, 6 A. Cr. R., 87.

Deadly weapon.— A deadly weapon includes any instrument with which
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a person may be wounded by cutting or stabbing. Com. v. Branham, 8
Bush, 888, A weapon likely to produce death or great bodily harm. Kouns
v. State, 8 Tex. App., 15. "It 'has been held that a loaded pistol is such a
deadly weapon that the courts will take notice of its character without
proof. United States v. Williams, 2 F. R., 64. The supreme court of Illi-
nois say, “a hoe, both in popular and legal signification, is per se a déadly
weapon — fully as much so as a loaded pistol or an ax ;" and the court held
that it was not necessary to prove that such an instrument was a deadly
weapon. Hamilton v. People, 113 IlL, 34. So it has been held that a club
is a deadly weapon. State v. Phillips, 104 N. C,, 786, The contrary view
has been taken in Texas, where the doctrine is mainta¥ned that no weapon
is necessarily a deadly weapon, and that its character must be proved. So
it is decided that an ax is not necessarily a deadly weapon. Gladney v.
State (Tex.), 12 8. W.,, 868, Neither is a pistol nor brass knuckles. Ballard
v State (Tex.), 18 8, W, 074

Tue Queex v. ToLsox.
BigaMY : Honest belief on reasonable grounds of death of husband or wife.
(Queen's Bench Division, January 26, 1889,)

The prisoner was convicted under 24 and 25 Vict. (ch. 100, § 57) of bigamy,
having gone through the ceremony of marriage withip seven years
after she had been deserted by her husband. The jury found that at
the time of the second marriage she in good faith and on reasonable
grounds believed her husband to be dead. Held, by Lord Coleridge,
C. J., Hawkins, Stephen, Cave, Day, A. L. Smith, Wills, Grandham and
Charles, JJ. (Denman, Field and Manisty, JJ., and Pollock and Hud-
dleston, BB., dissenting), that a bona fide belief on reasonable grounds
in the death of the husband at the time of the second marriage af-
forded a good defense to the indictment, and that the conviction was
wrong.

Case stated by Stephen, J.; and reserved by the court for
the consideration of all the judges.

At the summer assizes at Carlisle in 1888 the prisoner, Mar-
tha Ann Tolson, was convicted of bigamy.

It appeared that the marriage of the prisoner to Tolson
took place on September 11, 1880; that Tolson deserted her
on December 13, 1881, and that she and her father made in-
quiries about him and learned from his elder brother and from
general report that he bad been lost in & vessel bound for
America, which went down with all hands on board. On
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January 10, 1887, the prisoner, supposing herself to be a
widow, went through the ceremony of marriage with another
man. The circumstances were all known to the second hus-
band, and the ceremony was in no way concealed. In De-
cember, 1887, Tolson returned from America.
Stephen, J., directed the jury that a belief in good faith and

on reasonable grounds that the husband of the prisoner was
dead would not be a defense to a charge of bigamy, and stated
in the case that his object in so holding was to obtain the de-
cision of the court in view of the conflicting decisions of single
judges on the point. The jury convicted the prisoner, stat-

ing, however, in answer to a question put by the judge, that

they thought that she in good faith and on reasonable grounds

believed her husband to be dead at the time of the second

marriage, and the judge sentenced her to one day's imprison-
ment.

The question for the opinion of the court was whether the
direction was right. If the direction was right, the conviction
was to be affirmed; if not, it was to be quashed.

Wiris, J.  In this case the prisoner was convicted of big-
She married a second time within seven years of the
time when she last knew of her husband being alive, but upon

information of his death, which the jury found that she upon
reasonable grounds believed to be true.

the second marriage he reappeared.

The statute upon which the indictment was framed is the
24 and 25 Viet. (ch. 100, § 57), which is in these words:
“Whoever, being married, shall marry any other person dur-
ing the life of the former husband or wife shall be guilty of
felony, punishable with penal servitude for not more than

seven years, or imprisonment with or without hard labor for
not more than two years,”

amy.

A few months after

with a proviso that “nothing in
this act shall extend to any person marrying a second time

whose husband or wife shall have been continually absent from
such person for the space of seven years last past, and shall
not have been known by such person to be living within that
time.”

There is no doubt that under the circumstances the prisoner
falls within the very words of the statute, She, being married,
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married another person during the life of her former husband,
and, when she did so, he had not been continually absent from
her for the space of seven years last past.

It is, however, undoubtedly a principle of English criminal
law, that ordinarily speaking a crime is not committed if the
mind of the person doing the act in question be innocent. “It
is a principle of natural justice and of our law,” says Lord
Kenyon, C. J., “that actus non facit rewm, nisi mens sit rea.
The intent and act must both concur to constitute the erime.”
Fowler v. Padget, T'T. R., 509, 514. The guilty intent is not
necessarily that of intending the very act or thing done and
prohibited by common or statute law, but it must at least be
the intention to do something wrong. That intention may
belong to one or other of two classes. It may be to do a
thing wrong in itself and apart from positive law, or it may
1 to do a thing merely prohibited by statute or by common
law, or both elements of intention may co-exist with respect
to the same deed. There are many things prohibited by no
statute — fornication or seduction, for instance — which,
nevertheless, no one would hesitate to call wrong; and the
intention to do an act wrong in this sense at the least must as
a general rule exist before the act done can be considered a
crime. Knowingly and intentionally to break a statute must,
I think, from the judicial point of view, always be morally
wrong in the absence of special circumstances applicable to
the particular instance and excusing the breach of the law, as,
for instance, if a municipal regulation be broken to save life
or to put out a fire. But to make it morally right some such
special matter of excuse must exist, inasmuch as the adminis-
tration of justice, and, indeed, the foundations of civil society,
rest upon the principle that obedience to the law, whether it
be a law approved of or disapproved of by the individual, is
the first duty of a citizen,

Although prima facie and as a general rule there must be a
mind at fault before there can be a crime, it is not an inflex-
ible rule, amd a statuté may relate to such a subject-matter
and may be so framed as to make an act criminal whether
there has been any intention to break the-law or otherwise to
do wrong or not. There is a large body of municipal law in
the present day which is so conceived. By-laws are constantly
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made regulating the width of theroughfares, the height of
buildings, the thickness of walls, and a variety of other mat-
ters necessary for the general welfare, health er convenience,
and such by-laws are enforced by the sanction of penalties,
and the breach of them constitutes an offense and is a criminal
matter. In such cases it would, generally speaking, be no
answer to proceedings for infringement of the by-law that the
person committing it had bona fide made an accidental miseal-
culation or an erroneous measurement. The acts are properly
construed as imposing the penalty when the act is done, no
matter how innocently, and in such a case the substance of the
enactment is, that a man shall take care that the statutory
direction is obeyed, and that if he fails to do so he does it at
his peril.
Whether an enactment is to be construed in this sense or
with the qualification ordinarily imported into the construc-
tion of criminal statutes, that there must be a guilty mind,
must, I think, depend upon the subject-matter of the enact-
ment, and the various circumstances that may make the one
construction or the other reasonable or unreasonable. There
is no difference, for instance, in the kind of language used by
acts of parliament which made the unauthorized possession of
government stores a crime, and the language used in by-laws
which say that if a man builds a house or a wall so as to en-
croach upon a space protected by the by-law from building he
shall be liable to a penalty. Yet in Regina v. Sleep. Leigh &
C., 44; 30 L. J., M. C., 170, it was held that a person in pos-
session of government stores with the broad arrow could not
be convieted when there was not sufficient evidence to show
that he knew they were so marked; whilst the mere infringe-
ment of a building by-law would entail liability to the penalty.
There is no difference between the language by which it is
said that a man shall sweep the snow from the pavement in
front of his house before a given hour in the morning, and if
he fail to do so shall pay a penalty, and that By which it is
said that a man sending vitriol by railway shall mark the nat-
ure of the goods on the package on pain of forfeiting a sum
of money; and yet I suppose that in the first case the pen-
alty would attach if the thing were not done, whilst in the
other case it has been held, in Hearne v. Garton, 2 El. & E.,
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66, that where the sender had made a reasonable inquiry and
was tricked into the belief that the goods were of an innocent
character, he could not be convicted, although he had in fact
sent the vitriol not properly marked. There is no difference
between the language by which it is enacted that * whosoever
shall unlawfully and wilfully kill any pigeon under such cir-
cumstances as shall not amount to a larceny at common law ”
shall be liable to a penalty, and the language by which it is
enacted that “if any person shall commit any trespass by
entering any land in the day-time in pursuit of game ” he
shall be liable to a penalty; and yet in the first case it has
been held that his state of mind is material (Zaylor v. New-
man, 4 Best & 8., 89); in the second, that it is immaterial.
Watkins'v. Major, L. R., 10 C. P., 662. 8o again there is no
difference in language between the enactments I have referred
to in which the absence of a guilty mind was held to be a de-
fense, and that of the statute which says that “any person
who shall receive two or more lunatics” into any unlicensed
house shall be guilty of a misdemeanor, under which the con-
trary has been held. ZRegina v. Bishop, 5 Q. B. D., 259. A
statute provided that any clerk to justices 'who should, under
color and pretense of anything done by the justice or the clerk,
receive a fee greater than that provided for by a certain table,
should for every such offense forfeit- £20. It was held that
where a clerk to justices bona fide and reasonably but errone-
ously believed that there were two sureties bound in a recog-
nizance beside the principal, and accordingly™took a fee as for
three recognizances when he was only entitled to charge for
two, no action would lie for the penalty. “ Actus,” says Lord
Campbell, “ non facit rewm, nisi mens sit rea. Iere the de-
fendant very reasonably believing that there were two sure-
ties bound, besid@ the principal, has not, by making a charge
in pursuance of his belief, incurred the forfeiture. The lan-
guage of the statute is, ‘ for every such offense.” If, therefore,
the table allowed him to charge for three recognizances where
there are a principal and two sureties, he has not committéd
an offense under the act.” Bowman v. Blyth, 7 El. & B,
26, 43.

If identical language may thus be legitimately construed in
two opposite senses, and is sometimes held to imply that there
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is, and sometimes that there is not, an offense when the guilty
mind is absent, it is obvious that assistance must be sought
aliunde, and that-dl circumstances must be taken into con-
sideration which tend to show that the one construction or
the other is reasonable, and amongst such circumstances it is
impossible to discard the consequences. This is a considera-
tion entitled to little weight, if the words be incapable of
more than one construction; but I have, I think, abundantly
shown that there is nothing in the mere form of words used
in the enactment now under consideration to prevent the ap-
plication of what is certainly the normal rule of construction
in the case of a gtatute constituting an offense entailing severe
and degrading punishment. If the words are not conclusive
in themselves, the reasonableness or otherwise of the construc-
tion contended for has always been recognized as a matter
fairly to be taken into account. In a case in which a woman
was indicted under 9 and 10 W, IIL (ch. 41, § 2) for having
in her possession, without a certificate from the proper au-
thority, government stores, marked in the manner described
in the act, it was argued that by the act the possession of the
certificate was made the sole excuse, and that, as she had no
certificate, she must be convicted. Foster, J., said, however,
that though the words of the statute seemed to exclude any
other excuse, yet the circumstances must be taken into con-
sideration; otherwisealaw caleulated for wise purposes might
be made a handmaid to oppression, and directed the jury that
if they thought the defendant came into possession of the
stores without any fraud or misbehavior on her part, they
ought to acquit her. Frost, C. L. (3d ed.) App., 439, 440. This
ruling was adopted by Lord Kenyon in Rer . Banks, 1 Esp.,
144, who considered it beyond question that the defendant
might excuse himself by showing that he came innocently
into such possession, and treated the unqualified words of the
statute as merely shifting the burden of proof and making it
necessary for the defendant to show matter of excuse, and to
negative the guilty mind, instead of its being necessary for
the crown to show existence of the guilty mind. Prima
Jacie the statute was satisfied when the case was brought
within its terms, and it then lay upon the defendant to prove
that the violation of the law which had taken place had been
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committed accidentally or innocently so far as he was con-
cerned. Suppose a man had taken up by mistake one of two
baskets exactly alike and of similar weight, one of which con-
tained innocent articles belonging to himself and the other
marked government stores, and was canght with the wrong
basket in his hand. Ile would by his own act have brought
himself within the very words of the statute. Who would
think of convieting him? And yet what defense could there
be except that his mind was innocent, and that he had not
intended to do the thing forbidden by the statute? In Fowler
v, Padget, T T, R., 509, the question was, whether it was an
act of bankruptey for a man to depart from his dwelling-house
whereby his ereditors were defeated and delayed, although he
had no intention of defeating and delaying them. The statute
which constituted the act of bankruptey was 1 Jae, 1, ch, 15,
which makes it an act of bankruptey (amongst other things)
for a man to depart his dwelling-house “to the intent or
whereby his creditors may be defeated and delayed.,” The
court of king's bench, consisting of Lord Kenyon, C. J., and
Ashurst and Grose, JJ., held that there was no act of bank-
ruptey. * Bankruptey,” said Lord Kenyon, “is considered as
a crime, and the bankrupt in the old laws is called an offender;
but,” he adds in the passage already cited, “it is a principle of
natural justice and of our law that actus now facit rewm, nisi
mens sit rea,” and the court went so far as to read “and” in
the statute in place of “or,” which is the word used in the
act, in order to avoid the consequences which appeared to them
unjust and unreasonable, In Rer v, Banks, 1 Esp., 144, above
cited, Lord Kenyon referred to Foster, J.'s ruling in this case
as that of “one of the best crown lawyers that ever sat in
Westminster Hall.”  These decisions of Foster, J., and Lord
Kenyon have been repeatedly acted upon. See Regina ».
Willmett, 3 Cox, C. C., 981 ; Regina v, Cohen, 8 i, 41; Regina
v. Sleep (in the court for C. C. R.), Leigh & C,; 44; 30 L. J,,
M. C., 170; 2 .r/:'utl o, O Brien, 15 L. T. (N. 8.), 419,

Nu\\', in the present instance, one consequence of ||n]<|i|l},:'
that the offense is complete if the hushand or wife is de fucto
alive at the time of the second marringe, although the defend-
ant had, at the time of the second marriage, every reason to
believe the contrary, would be that though the evidence of
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death should be sufficient to induce the court of probate to
grant probate of the will or administration of the goods of the
man supposed to be dead, or to prevail with the jury upon an
action by the heir to recover possession of his real property,
the \\'ifv‘of the person supposed to be dead, who had married
six years and eleven months after the last time that she had
known him to be alive, would be guilty of felony in case he
should turn up twenty years afterward. It would be scarcely
less unreasonable to enact that those who had in the meantime
distributed his personal estate should be guilty of larceny. It
seems to me to be a case to which it would not be improper
to apply the language of Lord Kenyon, when dealing with a
statute which, literally interpreted, led to what he considered
an equally preposterous result, “I would adopt any construc-
tion of the statute that the words will bear in order to avoid
such monstrous consequences.” ZFowler v. Padget, T T. R.,
509, 514.

Again, the nature and extent of the penalty attached to the
offense may reasonably be considered. There is nothing that
need shock any mind in the payment of a small pecuniary pen-
alty by a person who has unwittingly done something detri-
mental to the public interest. To subject him, when what he
has dgne has been nothing but what any well-disposed man
would have been very likely to do under the circumstances, to
the forfeiture of all his goods and chattels, which would have
been one consequence of a conviction at the date of the act of
24 and 25 Vict., to the loss of civil rights, to imprisonment
with hard labor, or even to penal servitude, is a very different
matter; and such a fate seems properly reserved for those who
have trangressed morally as well as unintentionally done some-
thing prohibited by law. T am well aware that the mischiefs
which may result from bigamous marriages, however inno-
cently contracted, are great; but I cannot think that the
appropriate way of preventing them is to expose to the danger
of a cruel injustice persons whose only error may be that of
acting upon the same evidence as has appeared perfectly satis-
factory to a court of probate, a tribunal emphatically difficult
to satisfy in such matters, and certain only to act upon what
appears to be the mest cogent evidence of death* It is, as it
seems to me, undesirable in the highest degree without neces-
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sity to multiply instances in which people shall be liable to
conviction upon very grave charges, when the circumstances
are such that no judge in the kingdom would think of pro-
nouncing more than a nominal sentence.

It is said, however, in respect of the offense now under dis-
cussion, that the proviso in 24 and 25 Viet. (ch. 100, § 57), that
“nothing in the section shall extend to any person marrying
a second time whose husband or wife shall have been continu-
ally absent from such person for seven years last past, and
shall not have been known by such person to be living within
that time,” points out the sole excuse of which the act allows.
[ cannot see w}rlt necessity there is for drawing any such in-
ference. It séems to me that it merely specifies one particular
ase, and indicates what in that case shall be sufficient to ex-
empt the party without any further inquiry from criminal
liability ; and I think it is an argument of considerable weight,
in this connection, that under 9 and 10 Wm. IIL (ch. 41, § 2),
where a similar contention was founded upon the specificatidn
of one particular circumstance under which the possession of
government stores should be justified, successive judges and
courts have refused to accede to the reasoning, and have treated
it, to use the words of Lord Kenyon, as a matter that “could
not bear a question” that the defendant might show in other
ways that his possession was without fraud or misbehavior on
his part. Rex v. Banks, 1 Esp., 144, 147.

Upon the point in question there are conflicting decisions.
It was held by Martin, B., in Regina v. Turner, 9 Cox, C. C.,
145, and by Cleasby, B., in Regina v. Horton, 11 id., 670, that
bona fide belief, at the time of the second marriage, upon rea-
sonable grounds, that the first husband or wife was dead, was
a defense. In Regina v. Gibbons, 12 Cox, C. C.y 237, it is said
that it was held by Brett, J., after consulting Willes, J., that
such a belief was no defense. The report, however, is most
unsntisf:u-tur_\',.ls, if the facts were as there stated, there was
no reasonable evidence of such belief upon any reasonable
grounds, and in Regina ». Prince, L. R., 2 C. C. R, 154,
Jrett, J., gave a very elaborate judgment containing his ma-
tured and considered opinion upon a similar question, which
is quite impossible to reconcile with the supposed ruling in
]g‘(’yina v. Gibbons, 12 Cox, C. C., 237.
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In Regina v. Bennett, 14 Cox, C. C., 45, Bramwell, L. J., is
r(*pm'twi to have followed Zegina v. Gibbons, 12 id., 237, and
to have said that he had always refused to act upon Zegina ».
Turner, 9 id., 145. But here again the report is eminently un-
satisfactory, for it proceeds to state that the prisoner was con-
victed of two other offenses, forgery and obtaining money
by false pretenses, and sentenced to ten years’ penal servi-
tude, which is a greater sentence than he could have received
for bigamy. Except for the purpose of bringing out the sort
of man that the prisoner was, and so emphasizing the fact that
he deserved condign punishment, the bigamy trial might have
been omitted.

In Regina ». Mooré, 13 Cox, C. C., 554, Denman, J., after
consultation with Amphlett, L. J., directed the acquittal of a
woman charged with bigamy, the jury having found that, al-
though seven years had not elapsed since she last knew that
her husband was living, she had, when she married a second
time, a reasonable and bona fide belief that he was dead, say-
ing that in his opinion and that of Amphlett, L. J., such belief
was a defense. e added, however, that his opinion was not
to be taken as a final one, and that, had £he circumstances not
been such that the prisoner would, if tl’v conviction could be
sustained, have deserved a substantial sentence, he should have
directed a conviction, and reserved the question.

There is nothing, therefore, in the state of the authorities
directly bearing upon the question, to prevent one from de-
ciding it upon the grounds of principle. It is suggested, how-
ever, that the important decision of the court of fifteen judges
in Regina v. Prince, L. R, 2 C. C. R, 154, is an authority in
favor of a conviction in this case. I do not think,so.. In
Regina v. Prince, L. R., 2 C. C. R., 154, the prisoner was
indicted under 24 and 25 Viet. (ch. 100, § 55), for “unlaw-
fully taking an unmarried girl, then being under the age of
sixteeg years, out of the possession and against the will of her
fath€r.” The jury found that the prisoner bona fide believed
upon reasonable grounds that she was eighteen. The court
(dissentiente Brett, J.) upheld the conviction. Two judgments
were delivered by a majority of the court, in each of which
several judges concurred, whilst three of them, Denman, J.,
Pollock, B., and Quain, J., concurred in both. The first of
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the two, being the judgment of nine judges, upheld the con-
viction upon the ground that, looking to the subject-matter of
the enactment, to the group of sections amongst which it is
found, and to the history of legislation on the subject, the in-
tention of the legislature was that, if a man took an unmarried
girl under sixteen out of the possession of her father, against
his will, he must take his chance of whether any belief he
might have about her age was right or wrong, and if he make
a mistake upon this point so much the worse for him; he must
bear the consequences. The second of the two judgments, be-
ing that of seven judges, gives a number of other reasons for
arriving at the same conclusion, some of them founded upon
the policy of the legislature, as illustrated by other associated
sections of the same act. This judgment contains an emphatic
recognition of the doctrine of the “guilty'mind” as an ele-
ment, in general, of a criminal act, and supports the convie-
tion upon the ground that the defendant, who believed the
girl to be eighteen and not sixteen, even then, il) taking her
out of the possession of the father, against his will, was doing
an act wrong in itself. “This opinion,” says the judgment,
“gives full scope to the doctrine of the mens rea.” L. R., 2
C. C. R, 175.

The case of Regina v. Prince, L. R., 2 C. C. R.; 154, there-
fore, is a direct and cogent authority for saying that the in-
tention of the legislature cannot be decided upon simple pro-
hibitory words, without reference to other considerations.
The considerations relied upon in that case are wanting in the
present case, whilst, as it seems to me, those which point to
the :\|)|)li(:uti(>nl?0f the principle underlying a vast area of crim-
inal enactment} that there can be no crime without a tainted
mind, preponderate greatly over any that point to its exclu.
sion.

In my opinion, therefore, this conviction ought to be quashed.
My brother Charles authorizes me to say that this judgment
expresses his views as well as my own.

Cave,J. In this case-the prisoner was convicted of bigamy.
She was married on September 11, 18580, and was deserted by
her husband on December 13, 1881. From inquiries which
she and her father made about him from his brother, she was
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led to believe that he had been lost in a vessel bound for W
e America, which went down with all hands. In January, 1887, = ?h

i she married again, supposing herself to be a widow. Iler first n

husband returned from America in December, 1887. The jury cu

‘ ‘found that the prisoner in good faith, and on reasonable st

grounds, believed her husband to be dead at the time of her he

o second marriage. «
o At common law an honest and reasonable belief in the ex- ‘

o istence of circumstances which, if true, would make the act 1 to
for which a prisoner is indicted an innocent act, has always cl
been held to be a good defense. This doctrine is embodied in cl

| the somewhat uncouth maxim, “ actus non facit rewmn, nisi P
', mens sit rea.” Honest and reasonable mistake stands in fact af
& on the same footing as absence of the reasoning faculty, as in al

" J infancy, or perversion of that faculty, as in lunacy. Instances 3 !"

of the existence of this common-law doctrine will readily occur 18

to the mind. So far as I am aware, it has never been sug- ’MI/’,

gested that these exceptions do not equally apply in the case ‘ St

of statutory offenses, unless they are excluded expressly or by < 0

necessary implication. In Regina v. Prince, L. R., 2 C.C. R, tl

154, in which the princiffle of mistake underwent much discus- €

sion, it was not suggested by any of the judges that the ex- !

ception of honest and reasonable mistake was not applicable t

to all offenses, whether existing at common law or created by 1

statute. As I understand the judgments in that case, the dif- fi

ference of opinion was as to te exact extent of the exception, t

Brett, J., the dissenting judge, holding that it applied wherever 1 8

the accused honestly and reasonably believed in the existence b

: of circumstances which, if true, would have made his act not S
il criminal, while the majority of the judges seem to have held .

! that, in order to make the defense available in that case, the f
accused must have proved the existence in his mind of an hon- t
est and reasonable belief in the existence of circumstances 1
which, if they had really existed, would have made his act not 1

i only not criminal, but also not immoral. Whether the major- A
ity held that the general exception is limited to cases where s
there is an honest belief, not only in facts which would make \ :
the act not criminal, but also in facts which would make it not ‘ ]
immoral, or whether they held that the general doctrine was "‘ |
correctly stated by Brett, J., and that the further limitation 3 ]

/



RO

THE QUEEN v TOLSON. 11

was to be inferred from the language of the particular statute
they were then discussing, is not very clear. It is, however,
immaterial in this case, as the jury have found that the ac-
cused honestly and reasonably believed in the existence of a
state of circumstances, viz., in her-first husband’s death, which,
had it really existed, would have rendered her-act not only not
criminal, but also not immoral.

[t is argued, however, that, assuming the general exception
to be as stated, yet the language of the act (24 and 25 Viet,,
ch. 100, § 57) is such that that exception is necessarily ex-
cluded in this case. Now, it is undoubtedly within the com-
petence of the legislature to enact that a man shall be branded
as a felon and punished for doing an act which he honestly
and reasonably believes to be lawful and right; just as the
legislature may enact that a child or a lunatic shall be pun-
ished criminally for an act which he has been led to commit
by the immaturity or perversion of his reasoning faculty. But
such )y result seems so revolting to the moral sense that we
ought to require the clearest and most indisputable evidence
that such is the meaning of the act. It is said that this infer-
ence necessarily arises from the language of the section in
question, and particularly of the proviso. The section (omit-
ting immaterial parts) is in these words: “ Whosoever, being
married, shall marry any other person during the life of the
former husband or wife, shall be guilty of felony; provided,
that nothing in this section contained shall extend to any per-
son marrying a second time whose husband or wife shall have
been continually absent from such person for the space of
seven years then last past, and shall not have been known by
such person to be living within that time.” It is argued that the
first part is expressed absolutely ; but surely it is not contended
that the language admits of no exception, and, therefore, that a
lunatic who, under the influence of a delusion, marries again,
must be convicted; and, if an exception is to be admitted
where the reasoning faculty is perverted by disease, why is not
an exception equally to be admitted where the reasoning fac-
ulty, although honestly and reasonably exercised, is deceived?
But it is said that the proviso is incensistent with the excep-
tion contended for; and, undoubtedly, if the proviso covers
less ground or only the same ground-as the exception, it fol-

8/
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lows that the legislature has expressed an intention .thut the
exception shall not operate until after seven years from the
disappearance of the first husband. But if, on the other 112%!1(1,
the proviso covers more ground than the general exception,
surely it is no argument to say that the legislature must have
intended that the more limited defense shall not operate within
the seven years because it has provided that a less limited de-
fense h‘]l:l“.(rlll_\' come into eperation at the expiration of those
years.

What must the accused prove ta bring herself within the
general exception? She must prove facts from which the
jury may reasonably infer that she honestly and on reason-
able grounds believed her first husband to be dead before she
married again. 'What must she prove to bring herself within
the proviso? Simply that her husband haswbeen continually
absent for seven years; and if she can do that, it will be no
answer to prove that she had no reasonable grounds for be-
lieving him to be dead, or that she did not honestly believe it.
Unless the prosecution tan prove that she knew her husband
to be living within the seven years she must be acquitted.
The honcsty or reasonableness of her belief is no longer in
issue. Even if it could be proved that she believed him to be
alive all the time, as distinct from knowing him to be so, the
prosecution must fail. The proviso, therefore, is far wider
than the general exception; and the intention of the legisla-
ture, that a wider and more easily established defense should
be open after seven years from the disappearance of the hus-
band, is not necessarily inconsistent with the intention that a
different defense, less extensive and more difficult of proof,
should be open within the seven years.

Some difficulty in seeing that the proviso is wider than the
general exception has arisen from the establishment of the pre-
sumption of a man’s death after he has not been heard of for
seven years, and from the increased facilities for transmitting
intelligence which are due to modern science. If we turn to
the 1 Jag. 1, chapter 11, the first statute which made bigamy
an offense punishable by the courts of common law, we find
an enactment substantially the same as that now in force, “If
any person being married do marry any person, the former
husband or wife being alive, every such offense shall be felony,
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and the person offending shall suffer death; provided always
that this act, nor anything therein contained, shall extend to
any person whose husband or wife shall absent him or herself
the one from the other by the space of seven years together
in any parts within his majesty’s dominion, the one of them
not knowing the other to be living within that time.” When
this act was passed the presumption of a man’s death after he
had not been heard of for seven years had not been estab-
lished. In Doe d. Knight ». Nepean, 5 Barn. & Ad., 86, at
page 94, it is expressly stated by Lord Denman, C. J., that
that period was adopted as the ground for such presumption
in analogy to the statutes 1 Jac. 1, chapter 11, relating to big-
amy, and 19 Car. II., chapter 6, as to the continuance of lives
on which leases were held. In the absence of such presump-
tion it would have been difficult at that time for the accused
to prove, even when her husband had been away seven years,
that she had reasonable grounds for believing him to be dead ;
while, on the other hand, if she had succeeded in satisfying
judge and jury that she honestly so believed on reasonable
grounds, and had married. in such belief after he had gone
away six years only, if the contention on behalf of the crown
is right, the jury must have convicted her and the judge must
have sentenced her to death, for doing what they were satis-
fiec she honestly and reasonably believed she had a perfect
right to do. For these reasons I am of opinion that the con-
viction cannot be supported.

In this judgment my brothers Day and A. L. Smith concur.

Steenen, J. The cases were both reserved by me, Zegina
. Zolson, on a trial which took place at Carlisle on the sum-
mer circuit of 1888, and Zegina v. Strype, on a trial which
took place in December last at Winchester in the autumn cir-
cuit of 1888.. [It is unnecessary in this report to further
allude to the case of Regina v. Strype, the decision in which
followed that in the present case.] “In each case precisely the
same point arose. In each the prisoner, a woman, was indicted
for bigamy. In each case the prisoner lost sight of her hus-
band, who deserted her, and in each case she was informed
that he was dead, and believed the information, as the jury
expressly found, in good faith and on reasonable grounds.
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In each case the second ceremony of marriage was performed
within the term of seven years after the husband and wife
separated. .
For the purpose of settling a question which had been de-
bated for a considerable time, and on which I thought the
decisions were conflicting, and not as the expression of my
own opinion, I directed the jury that a belief in good faith
and on reasonable grounds in the death of one party to a mar-
riage was not a defense to the charge of bigamy against the
other who married again within the seven years. In each case
I passed a nominal sentence on the person convicted, and I
stated, for the decision of this court, cases which reserved the
question whether my decision was right or wrong. I am of
opinion that each conviction should be quashed, as the direc-
tion I gave was wrong, and that I ought to have told the jury
that the defense raised for each prisoner was valid. My view
of the subject is based upon a particular application of the
doctrine usually, though, I think, not happily, described by the
phrase “non est reus, nisi mens sit rea.” Though this phrase
is in common use, I think it most unfortunate, and not only
likely to mislead, but actually misleading, on the following
grounds: It naturally suggests that, apart from all particular
definitions of crimes, such a thing exists as a “mens rea,” or
“ guilty mind,” which is always expressly or by implication
involved in every definition. This is obviously not the case,
for the mental elements of different crimes differ widely.
“Mens rea” means, in the case of murder, malice aforethought ;
in the case of theft, an intention to steal; in the case of rape,
an intention to have forcible connection with a woman without
her consent; and in the case of receiving stolen goods, knowl-
edge that the goods were stolen. In some cases it denotes
mere inattention. For instance, in the case of manslaughter
by negligence it may mean forgetting to notice a signal. It
appears confusing to call so many dissimilar states of mind by
one name. It seems contradictory, indeed, to describe a mere
absence of mind as a “mens rea,” or guilty mind. The expres-
sion again is likely to and often does mislead. To an unlegal
mind it suggests that by the law of England no act is a crime
which is done from laudable motives; and in other words,
that immorality is essential to crime. It will, I think, be found
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that much of the discussion of the law of libel in Shipley’s
Case, 4 Doug., 73; 21 St. Tr., 847, proceeds upon a more or less
distinet belief to this effect. It is a topic frequently insisted
upon in reference to political offenses, and it was urged in a
recent notorious case of abduction, in which it was contended
that motives said to be laudable were an excuse for the abduc-
tion of a child from its parents.

Like most legal Latin maxims the maxim on mens rea ap-
pears to me to be too short and antithetical to be of much
practical value. It is, indeed, more like the title of a treatise
than a practical rule. I have tried to ascertain its origin, but
have not succeeded in doing so. It is not one of the “regule®
guris” in the digest. The earliest case of its use which I have
found is in the “ Leges Henrici Prim:,” volume 28, in which
it is said: “ 87 quis per coaccionem abjurare cogatur quod per
multos annos quiete tenuerit, non in jurante set cogente per-
Jurium erit.  Rewm non facit nisi mens rea.” In Broom’s
Maxims the earliest authority cited for its use is 3d Institute,
ch. 1, fol. 10. In this place it is contained in a marginal note,
which says, that when it was found that some of Sir John
Oldcastle’s adherents took part in aninsurrection “ pro timore
mortis et quod recesserunt quam cito potuerunt,” the judges held
that this was to be adjudged no treason, because it was for
fear of death. Coke adds: ** /¢ actus non facit rewmn nise
mens sit rea.”  This is only Coke’s own remark, and not part
of the judgment. Now Coke's scraps of Latin in this and the
following chapters are sometimes contradictory. Notwith-
standing the passage just quoted, he says in the margin of his
remarks on opinions delivered in parliamept by Thyrning and
others in the 21st R., 2: * Melius est omnia mala pati guam malo
consentire” (22-3), which would show that Sir J. Oldcastle’s
associates had a mens rea, or guilty mind, though they were
threatened with death, and thus contradicted the passage first
quoted.

[t is singular that in each of these instances the maxim should
be used in connection with the law relating to coercion.

The principle involved appears to me, when fully considered,
to amount to more than this. The full definition of every
crime contains, expressly or by implication, a proposition as
to a state of mind. Therefore, if the mental element of any

RN
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conduct alleged to be a crime is proved to have been absent
in any given case, the crime so defined is not committed; or,
again, if a crime is fully defined, nothing amounts to that crime
which does not satisfy that definition. Crimes are in the
present day much more accurately defined by statute or other-
wise than they formerly were. The mental element of most
crimes is marked by one of the words “ maliciously,” ¢ fraud-
ulently,” “negligently ” or “ knowingly,” but it is the general -

[ might, I think, say the invariable — practice of the legisla-
ture to leave unexpresed some of the mental elements of
crime. In all cases whatever, competent age, sanity and some

degree of freedom from some kinds of coercion are assumed
to be essential to criminality, but I do not believe they are
ever introduced into any statute by which any particular crime
is defined.

The meanings of the words “malice,” “negligence” and
“fraud,” in relation to particular crimes, has been ascertained
by numerous cases. Malice means one thing in relation to
murder, another in relation to the Malicious Mischief Act, and
a third in relation to libel, and so of fraud and negligence.

+ With regard to knowledge of fact, the law, perhaps, is not
so clear, but it may, T think, be maintained that in every case
knowledge of fact is, to some extent, an element of criminality
as much as competent age and sanity. To take an extreme
illustration, can any one doubt that a man who, though he
might be perfectly sane, committed what would otherwise be
a crime, in a State 6f somnambulism, would be entitled to be
acquitted? And why is this? Simply because he would not
know what he was doing. A multitude of illustrations of the
same sort might be given. I will mention one or two glaring
ones. Levet's Case, 1 Hale, 474, decides that a man who, mak-
ing a thrust with a sword at a place where, upon reasonable
grounds, he supposed a burglar to be, killed a person who was
not a burglarg-was held not to be a felon, though he might be
(it was not decided that he was) guilty of killing per infor-
tunium, or possibly se defendendo, which then involved certain
forfeitures. In other words, he was in the same situation, as
far as regarded the homicide, as if he had killed a burglar. In
the decision of the judges in McNaghten’s Case, 10 Cl. & F.,
200, it is smt\ed that if under an insane delusion one man killed
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another, and if the delusion was such that it would, if true,
justify or excuse the killing, the homicide would be justified
or excused. This could hardly be if the same were not law as
toa sane mistake. A bona fide claim of right excuseslarceny,

o

and many of the offenses against the Malicious Mischief Act.
Apart, indeed, from the present case, I think it may be laid
down as a general rule, that an alleged offender is deemed to
have acted under that state of facts.which he in good faith and
on reasonable grounds believed to exist when he did the act
alleged to be an offense.

[ am unable to suggest any real «'x(‘h)(iun to this rule, nor
has one ever been suggested to me.”'A very learned person
suggested to me the following case: A constable, reasonably
beliéving a man to have committed murder, is justified in kill-
ing him to prevent his escape, but if he had not been a con-
stable he would not have been so justified, but would have
been guilty of manslaughter. This is quite true, but the mis-
take in the second case would be not only a mistake of fact,
but a mistake of law on the part of the homicide in supposing
that he, a private person, was justified in using as much vio-
lence as a public officer, whose duty is to arrest, if possible, a
person reasonably suspected of murder. The supposed homi-
cide would be in the same position as if his mistake of fact
had been true; that is, he would be guilty, not of murder, but
of manslaughter. I think, therefore, that the cases reserved
fall under the general rule as to mistikes of fact, and that the
convictions ought to be quashed.

I will now proceed to deal with the arguments which are
supposed to lead to the opposite result.

[t is said, first, that the words of 24 and 25 Vict. (ch. 100,
§ 57) are absolute, and that the exceptions which that section
contains are the only ones which are intended to be admitted,
and this, it is said, is confirmed by the express proviso in the
section — an indication which is thought to negative any tacit
exception. It is also supposed that the case of Regina v.
Prince, L. R., 2 C. C. R., 154, decided on section 55, confirms
this view. I will begin by saying how far I agree with these
views. First, I agree that the case turns exclusively upon the
construction of sectgqn 57 of 24 and 25 Viet. (ch. 100). Muech
was said to us in argument on the old statute, 1 Jac. 1 (ch. 11).
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T cannot see what this has to do with the matter. Of course,
it would be competent to the legislature to define a crime in
such a way as to make the existence of any state of mind im-
material. " The question is solely whether it has actually done
so in this case.

In the first place, I will observe upon the absolute character
of the section. It appears to me to resemble most of the en-
actments contained in the Consolidation Acts of 1861, in pass-
ing over the general mental elements of crime which are
presupposed in every case. Age, sanity, and more or less free-
dom from compulsion, are always presumed, and I think it
would be impossible to quote any statute which in any case
specifies these elements of criminality in the definition of any
crime. It will be found that either by using the words wil
fully and maliciously, or by specifying some special intent as
an element of particular crimes, knowledge of fact is implic-
itly made part of the statutory definition of most modern
definitions of crimes, but there are some cases in which this
cannot be said. Such are section 55, on which Zegina ».
Prince, L. R., 2 C. C. R., 154, was decided ; section 56, which
punishes the stealing of “any child under the age of fourteen
years;” section 49, as to procuring the defilement of any
“swoman or girl under the age of twenty-one,” in each of wiich
the same question might arise as in Regina v. Prince, L. R.,
2 C. C. R, 154; tp these I may add some of the provisions of
the Criminal Law Amendment Act of 1885. TReasonable be-
lief that a girl is sixteen or upwards is a defense to the charge
of an offense under sections 5, 6 and 7, but this is not provided
for as to an offense against section 4, which is meant to pro-
tect girls under thirteen.

It seems to me that, as to the construction of all these sec-
tions, the case of Regina v. Prince, L. R., 2 C. C. R., 154, is a
direct authority. It was the case of a man who abducted a
girl under sixteen, believing, on good grounds, that she was
above that age. Lord Esher, then Brett, J., was against the
conviction. His judgment establishes at much length, and, as
it appears to me, unanswerably, the principle above explained,
which he states as follows: “That a mistake of facts on rea-
sonable grounds, to the extent that, if the facts were as be-
lieved, the acts of the prisoner would make him guilty of no
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offense at all, is Ln excuse, and that such an excuse is implied
in every criminal charge and every criminal enactment in
England.” |

Lord Blackburn, with whom nine other judges agreed, and
Lord Bramwell, with whom seven others agreed, do not ap-
pear to me to have dissented from this principle, speaking
generally; but they held that it did not apply fully to each
part of everyesection to which I have referred. Some of the
prohibited acts they thought the legislature intended to be
done at the peril of the person who did them, but not all.

The judgment delivered by Lord Blackburn proceeds upon
the principle that the intention of the legislature in section 55
was “to punish the abduction unless the girl was of such an
age as to make her consent an excuse.”

Lord Bramwell’s judgment proceeds upon this principle:
“The legislature has enacted that if any one does this wrong
act he does it at the risk of her turning out to be under six-
teen. This opinion gives full scope to the doctrine of the mens
rea. 1f the taker believed he had her father’s consent, though
wrongly, he would have no mens rea; so if he did not know
she was in any one’s possession nor in the care or charge of
any one. In those cases he would not know he was doing the
act forbidden by the statute.

All the judges, therefore, in Regina v. Prince, 1. R., 2 C. C.
R., 154, agreed on the general principle, though they all, except

"

Lord Esher, considered that the object of the legislature being
to prevent a scandalous and wicked invasion of parental rights
(whether it was to be regarded as illegal apart from the statute
or not), it was to be supposed that they intended that the
wrong-doer should act at his peril.

As another illustration of the same principle, I may refer to
Regina v. Bishop, 5 Q. B. D., 259. The defendant in that case
was tried before me for receiving more than two lunatics into
a house not duly licensed, upon an indictment on 8 and 9
Vict. (ch. 100, § 44). Itwas proved that the defendant did re-
ceive more than two persons, whom the jury found to be luna-
tics, into her house, believing honestly, and on reasonable
grounds, that they were not lunatics. I held that this was
immaterial, having regard to the scope of the act and the ob-
ject for which it was apparently passed, and this court upheld
that ruling.
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The application of/this to the present case appears to me to

be as follows: The greneral principle is clearly in favor of the
prisoners, but how/does the intention of the legislature appear
to have\been age
liament toe

possible, prevented as presumably immoral. The conduct of

inst them? It could not be the object of par-
4t the marriage of widows as an act to be, if

the women convicted was not in the smallest degree immoral ;
it was perfectly natural and legitimate. Assuming the facts
to be as they supposed, the infliction of more than a nominal
punishment on them would have been a scandal. 'Why, then,
should the legislature be held to have wished to subject them
to punishment at all?

If such a punishment is legal, the following, amongst many

other cases, might occur: A number of men in a mine are
killed, and their bodies are disfigured and mutilated, by an ex-
plosion; one of the survivors secretly absconds, and it is sup-
posed that one of the disfigured bodies is his. Ilis wife sees
his supposed remains buried; she marries again. I cannot be-
lieve'that it can have been the intention of the legislature to
make sueh a woman a criminal; the contracting of an invalid
marriage is quite misfortune enough. It appears to me that
every argument which showed, in the opinion of the judges in
Regina v. Prince, L. R., 2 C. C. R., 154, that the legislature
meant seducers and abductors to act at their peril, shows that

the legislature did not mean to hamper what is not only in-
tended, but naturally and reasonably supposed by the parties,

to be a valid and honorable marriage, with a liability to seven

years’ penal servitude.

[t is argued that the proviso that a remarriage, after seven
years’ separation, shall not be punishable, operates as a tacit
eXclusion of all other exceptions to the penal part of the sec-
tion. It appears to me that it only supplies a rule of evidence
which is useful in many cases, in the absence of explicit proof
of death. But it seems to me to show, not that belief in the
death of one married person excuses the marriage of the other
only after seven yeans’ separation, but that mere separation for
that period has the”effect which reasonable belief of death
caused by other evidence would have at any time. It would,
to my mind, be monstrous to say that seven years’ separation
should have a greater effect in excusing a bigamous marriage
than positive evidence of death, sufficient for the purpose of
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recovering a policy of assurance or obtaining probate of a will,
would have, as in the case I have put, or in others which 111i;:}|t,
be even stronger. It remains only to consider cases upon this
point decided by single judges. As far as I know, there are
reported the following cases:

Regina v. Turner (1862), 9 Cox, C. C., 145. In this case
Martin, B., is reported to have said: “ In this case seven years
had not elapsed, and beyond the prisoner’s own statement there
was the mere belief of one witness. Still the jury are to say
if, upon such testimony, she had an honest belief that her first
husband was dead.”

In Regina ». Horton (1871), 11 Cox, C. C., 670, Cleasby, B.,
directed the jury that if the prisoner reasonably believed his
wife to be dead he was entitled to be acquitted. He was con-
victed.

In Regina ». Gibbons (1872), 12 Cox, C. C., 237, Brett, J.,
after consulting Willes, J., said. “ Bona fide belief as-to the
husband’s death was no defense, unless the seven years had
elapsed,” and hb refused to reserve a case, a decision. which I
cannot reconcile with his judgment three years afterward, in
Regina v. Prince, L. R., 2 C. C. R., 154.  In Regina v. Moore
(187%), 13 Cox, C. C., 544, Denman, J., after consulting Am-
phlett, L. J., held that a bona. fide and reasonable belief in a hus-
band’s death excused a woman charged with bigamy. In
Regina v. Bennett (1877), 14 id., 45, Lord Bramwell agreed
with the decision in flegina ». Gibbons, 12 id., 237.

The result is that the decisions in Zeginav. Gibbons, 12 Cox,
C. C., 237, and Regina v. Bennett, 14 id., 45, conflict with those

of Regina v. Turner, 9 id., 145; Regina ». Horton, 11 id., 670,

and Regiypav. Moore, 13 id., 544. I think, therefore, that these
five decisions throw little light on the subject. The conflict
between them was in fact the reason why I reserved the
Cases.

My brother Grantham authgrizes me to $ay that ll(fégll('llrs
in this judgment. N

Maxisty, J.. I am of opinion that the conviction should be
affirmed.

The question is whether, if a married woman marries an-

other man during the life of her former husband and within
6

Lo
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seven vears of his leaving her, she is guilty of felony, the jury
hu.vin;; found as a fact that she had reason to believe, and did
honestly believe, that her former husband was dead.

The fiftv-seventh section of the 24 and 25 Viet., ch. 100, is
as oxprvss. and as free from ambiguity as words can make it.
The statute says: “Whosoever, being married, shall marry
any other pcrs;m during the life of the former husband or
wife, . . . shall be guilty of felony, and, being convicted,
shall be liable, at the discretion of the court, to be kept in
penal servitude for any term not exceeding seven years and
not less than three years, or to be imprisoned for any term
not exceeding two years with or without hard labor.” The
statute does not even say if the accused shall feloniously or
unlawfully or knowingly commit the act, he or she shall be
guilty %f felony, but the enactment is couched in the clearest
languggze that could be used to prohibit the act and to make
it a felony if the act is committed.

If any doubt could be entertained on the point, it seems to
me the proviso which follows the enactment ought to remove
it. The proviso is, that “nothing in the fifty-seventh section
of the act shall extend to any ‘person marrying a second time,
whose husband or wife shall have been continually absent
from such person for the space of seven years then last past,
and shal]l not have been known by such person to be living
within that time.”

Such being the plain language of the act, it is, in my opinion,
the imperative duty of the court to give effect to it, and to
leave it to the legislature to alter the law, if it thinks it ought
to be altered.

Probably, if the law was altered, some provision would be
made in favor of children of the second marriage. If the
second marriage is to be deemed to be legal for one purpose,
surely it ought to be deemed legal as to the children who are
the offspring of it. If it be within the province of the court
to consider the reasons which induced the legislature to pass
the act as it is, it seems to me one principal reason is on the
~ surface, namely, the consequence of a married person marrying
.again in the life-time of his or her former wife or husband, in
which case it might and in many cases would be that several
children of the second marriage would be born, and all would
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Dt

be b: ‘ards. The proviso is evidently founded upon the assump-
tion that, after the lapse of seven years, and the former hus-
band or wife not being heard of, it may reasonably be inferred
that he or she is dead, and thys pr mischief of a second mar-
riage in the life-time of the former husband or wife is to a
great extent, if not .1ltmr4¢tlu-r, avoided.

It is to be borne in mm}l that bigamy never was a crime at
common law. It has lwfn the subject of several acts of par-
liament, and is now governed by 24 and 25 Viet. (ch. 100, § 57).

No doubt, in construing a statute, the intention of the legis-
lature is what the court has to ascertain, but the intention
must be collected from the language used, and where that
language is plain and explicit and free from all ambiguity, as
it is in the present case, I have always understood that it is
the imperative duty of judges to give effect to it.

The cases of insanity, etc., on which reliance is placed, stand

on a totally different principle, viz., that of an absence of mens.

Ignorance of the law is no excuse for the violation of it, and
if a person choose to run the risk of committing a felony, he
or she must take the consequences, if it turn out that a felony
has been committed!

Great stress is laid by those who hold that the conviction
should be quashed upon the circumstance that the crime of
bigamy is by the statute declared to be a felony, and punish-
able with penal servitude or imprisonment with or without
hard labor for any term not exceeding two years. If the
crime had been declared to be a misdemeanor punishable with
fine or imprisonment, surely the construction of the statute
would have been, or ought to have been, the same. It may
well be that the legislature declared it to be a felony to deter
married persons from running the risk of committing the
crime of bigamy, and in order that a severe punishment might
be inflicted in cases where there were no mitigating circum-
stances. No doubt (uunust.mus may and do affect the sen-
tence, even to the extent of the punlslnnvnt being nominal, as
it was in the present case, but that is a very different thing
from disregarding and contravening the plain words of the
act of parliament.

The case is put by some of my learned brothers of a mar-
ried man leaving his wife and going into a foreign country
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intending to settle there, and it may be afterward to send for
his wife and children, and the ship in which he goes™is lost in
a storm with, as is supposed, all on board, and after the lapse
of say a year, and no tidings received of 4ny one having been
S:L\'C(i, the underwriters pay the insurance on the ship, and the
supposed widow gets probate of her husband’s will and marries
and has children, and after the lapse of several years the hus-
band appears, it may be a few days before seven years have
expired, and the question is asked, Would it not be shocking
that in such a case the wife could be found guilty of bigamy?

My answer is, that the act of parliament says in clear and
express words, for very good reasons, as I have alr ady pointed
out, that she is guilty of bigamy. The only shocking fact
would be that some one for some purpose of his own had in-
stituted the prosecution. I need not say that no public pros-
ecutor fvould ever think of doing so, and the judge before
whom fthe case came on for trial would, as my brother Stephen

ed, if I were the judge, with a disallowance of the costs
the prosecution. It may be said, but the woman ijmt to

ome troublerand expense in appearing before the magistrate,

who would, of course, take nominal bail, and in appearing to

take her trial. Be it so, but such a case would be very rare
indeed. ¢ On the other hand, see what ¢
to collusion and mischief if, in the vast

door would be opened

iwumber of cases where
men in humble life leave their wives any go abroad, it would
be a good defense for a woman to say
the jury believed, that she had been informed by some person
upon whom she honestly thought she

nd give proof, which

1ad reason to rely, and
did believe, that her husband was dead{ whereas in fact she had
baen imposed upon and her husband was alive.

What operates strongly on my mind is this: that if the leg-
islature intended to prohibit a second marriage in the life-time
of a former husband or wifej and to make it a crime, subject
to the proviso as to seven years, I do not believe that lan-
guage more apt or precise could be found to give effect to'that
intention than the language contained in the fifty-seventh sec-
tion of the act in question. In this view I am®fortified by
several sections of the same act, where the words “unlaw-
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fully ” and “ maliciously and unlawfully ” are used (as in sec-
tion 23), and by a comparison of them with the scction in
question (section 57), where no such words are to be found.
I especially rely upon the fifty-fifth section, by which it is
enacted that “ whogogyer shall unlawfully” (a word not used
l,( .cause to be taken any unmarried girl
being under the age of sixteen years out of the possession of
her father or mother, or any other person having the lawful
care or charge of her, shall be guilty of a misdemeanor.”
Fifteen out of sixteen judges held, in the case of Regina v.
Prinece, L. R., 2 C. C. R., 154, that notwithstanding the use
of the word “unlawfully ” the fact of the prisoner believing
and having reason to believe that the girl was over sixteen
afforded no defense. This decision is approved of upon the
present occasion by five judges, making in all twenty against
the nine who are in favor of quashing the conviction. To the
twenty I may, I think, fairly add Tindal, C. J., in Regina v.
Robins, 1 Car. & K., 456, and Willes, J., in Legina v. Mycock,
12 Cox, C. C., 28.
I rely, also very much upon the fifth section of the act
passed in 1885 for the better protection of women and girls
(48 and 49 Vict., ch. 69), by which ikwus enacted that “any
person who unlawfully and carnally* knows any girl above
thitteen and under sixteen years shall be guilty of a misde-
meanor,” but to that is added a provifo that “ it shall be a suf-
ficient defense if it be made to appear to the court or jury
before whom the charge shall be brought that the person
charged had reasonable cause to believe and did believe that
the girl was of or above the age of sixteen.” It is to be ob-
served that notwithstanding the word “unlawfully ” appears
in this section, it was considered necessary to add the proviso,
without which it would have been no defense that the accused
had reasonable cause to believe and did believe that the girl
was of or above the age of sixteen. Those who hold that the
conviction in the present case should be quashed really import
into the fifty-seventh section of the 24 and 25 Viet., ch. 100,
the proviso which is in the fifth section of the 48 and 49 Vict.,
ch. 69, contrary, as it seems to me, to the decision in Regina v.
Prince, L. R., 2 C. C. R., 154, and to the hitherto undisputed
canons for construing a statute.

in section 57) “tak
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Tt is said that an indictment for the offense of bigamy com-
mences by stating that the accused feloniously married, ete.,
and consequently the principle of mens rea is applicable. To
this T answer that it is to the language of the act of parlia-
ment, and not to that of the indictment, the court has to look.
I consider the indictment would be perfectly good if it stated
that the accused, being married, married again in the life-time
of his or her wife or husband contrary to the statute, and so

was guilty of felony.

I am very sorry we had not the advantage of having the
case argued by counsel on behalf of the crown. My reason
for abstaining from commenting upon the cases cited by Mr.
Henry in his very able argument for the prisoner is, because
the difference of opinion among some of the judges in those
cases is as nothing compared with the solemn decision of fif-
teen out of sixteen judges in the case of Regina v. Prince,
L. R, 2C.C. R, 154

So far as I am aware, in none of the cases cited by my
learned brothers was the interest of third parties, such as the
fact of there being children of the second marriage, involved.
I have listened with attention to the judgments which have
been delivered, and 1 have not heard a single observation
with reference to this, to my mind, important and essential
& point. I am absolutely unable to (listingufsh Reginav. Prince,
L. R, 2 C. C. R, 154, from the present case, and, looking to
the names of the eminent judges who constituted the major-
ity, and to the reasons given in their judgments, I am of opin-
ion, upon authority as well as principle, that the conviction
should be affirmed.

The only observation which I wish to make is (speaking for
myself only), that I agree with my ]‘urn(‘d brother Stephen
in thinking that t]xe ])}nds(’s “mens rea” and “non est reus,
nisi mens sit rea” are Not of much practical value, and are not
only “likely to mislead,” but are “absolutely misleading.”
Whether they have had that effect in the present case on the
one side or the other it is hot for me to say.

I' think the conviction should be affirmed. My brothers
Denman, Pollock, Field and Huddleston agree with this judg-
ment, but my brother Denman has written a short opinion of
his own, with which my brother Field agrees,

Conviction quashed.
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State v. Borig.
(79 Iowa, 605.)

BASTARDY : Intimacy of woman with other men.

In a bastardy proceeding, evidence that the prosecutrix, some seven or
eight years before, was locked up in a room with one D. at a public
house for several hours is material, where it was shown that she was
several times in D.’s company, both at his home and riding with him,
about the time that the alleged intercourse with defendant was had.

Appeal from the district court, Buchanan county; D. J.
Linehan, Judge.

Proceeding under the bastardy act. From judgment for
maintenance the defendant appeals.

Chas. E. Ranseer, for appellant.
1. W. Holman, for appellee.

GraNGER, J. Mary Weismiller is the mother of an illegiti-
mate child, born April 25, 1888, and she institutes this pro-
ceeding against the defendant, as its putative father, for its
support. The record presents but one question which we are
required to notice. The alleged intercourse, under the state-
ments of the prosecuting witness, oceurred somewhere from
the 10th to the 20th of August, 1887. In July before, the
prosecuting witness was in the company of one Damon, with
whom years before she had a marriage engagement, which
had been abandoned or broken for some time. She rode with
him from Independence to Oelwein, July-4th, some twenty
miles, and the last of July she was twice in his company when
she was at Oelwein on business, at each time staying at his
home over night, sleeping with his mother. The last of July
she went to his house on Saturday, and on Sunday he procured
a horse and buggy,and they rode together to the house of one
Searls. In her testimony she stated that she was at Maynard
with Damon some seven or eight  years before, on'a Fourth of
July. She was then asked if at that time she and Damon
were not at a hotel, locked in a room for several hours. An
objection that the testimony was incompetent, immaterial and
too remote was sustained, and the appellant urges the ruling
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as error. If the intimacies had not to some extent been re- is al
newed between the prosecuting witness and Damon so l'(‘('(‘l.ltl.\', ‘t:“‘i"‘l
and at the particular time they appear to have been, we might viol
feel induced to say the circumstances sought to be proved 398,
were too remote. If it had been true that the occurrence E
claimed as to being locked in a room at a puhl?v ]l1)ll..\'(‘, had 11'1::"
occurred in July, 1888, there would be no question of its ma- tm
teriality in a case where the testimony was conflicting as to Ka
the p:lllurnity of a child. In such a case the fact would be '\
proper for the jury to consider. It is in evidence as to her i‘(:
being with Damon in July, both at his home and l'idiu,«_r with A
him. Now suppose the jury should believe that the being in the
such a room years before was for improper purposes,—and it oft
is a fact unexplained, from which such an inference might be -
drawn, though not necessarily,— would not the fact of prior :I"_
misconduct be a material aid in determining the probabilities G
of misconduct in July, 18887 The July visits and conduct in ‘
1888 were allowed in proof only to let the jury say if another a
than defendant was likely the father of the child. It does
seem as if the jury could better weigh such circumstances in ‘
the light of the former conduct of the_ parties. If, in their i m
former acquaintance, their conduct was exemplary and above

suspicion, it might justify a like inference at the renewal of i

. . . l']
acquaintance. If otherwise, would not the fact as well aid to
a just conclusion? It must not be understood that we inti-
mate a conclusion that should be drawn from any fact which
the testimony, when admitted, might establish. We only say
the testimony should hdve been admitted and considered.
Other errors are assigned, all of which have been considered,
but there is no other on which we would reverse. However,

to avoid misapprehension, we will say that on some of the
points the ruling would be sustained because of the condition
of the record, and beyond the question of the record we have
not inquired. Because. of the error pointed out the judgment
is reversed.

Note.— The proceeding is quasi criminal. The gist of the offense is the
refusal of the father to provide for the maintenance of the child and to
protect the public from the prospect of its becoming a charge. Williams v.
State, 4 Am. Cr. R., 65. The action abates on the death of the child or the
marriage of the mother and the putative father. Ip such case the action
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is abated even though it had -proceeded to final judgment. While it is a
penal proceeding, it is intended to relieve the state from the duty of main-
taining the illegitimate child rather than to inflict a punishment for the
violation of law. Paulk v. State, 1 Am. Cr. R., 67; Judge v. Kerr, 17 Ala,,
328,

Evidence.— In Illinois the action cannot be supported upon the uncorrobo-
rated testimony of the mother alone if she be contradicted. MeCoy v.
People, 1 Am. Cr. R.. 71. The prior unchastity of the mother at about the
time the child is said to have been begotten may also be shown. State v.
Karver, 5 111, 88,

While it is a well known physiological fact that peculiarities of form,
feature and personal traits are oftentimes transmitted from parent to child,
yet it is equally true as a matter of common knowledge, that during the first
few weeks or even months of a child's existence it has that peeuliar im-
maturity of features which characterizes it as an infant, and that it changes
often and very much l]l‘;ﬁlﬂ,’ that period.” Resemblance then can be readily
imagined, and it is therefore improper to exhibit the child to the jury. Clark
v. Bradstreet, 80 Me., 454. But, in deciding upon whether the child is of
negro blood or not, the rule is different. Wanrlick v. White, 76 N. C.,, 89;
Garvin v. State, 52 Miss., 207.

So it was held in Clark v. Bradstreet, supra, that it was error to exhibit
a child six weeks old to the jury; and it was decided in Hannawolt v. State,
6 Am, Cr. R., 65, where a child less than a year old was so exhibited, such
exhibition was prejudicial error.

But when the child was two years and one month old the court held this
might be done. State v. Smith, 54 Ia., 104,

See further upon the law of bastardy: Paulk v. State, 1 Am. Cr. R., 67;
People v. Christman, id., 70; McCoy v. People, id., 71; Hopkins v. People, 2
id., 178; Kolbe v. People, id., 177; Baker v. State, id., 606; Hall v. People,
3id, 21; In re Wheeler, 6 id., 70,

Davis v. Beasox.
(183 U. 8., 833.)
BigAMY : Power of state to punish by disfranchisement — Religious liberty.

1. The provision in section 501, Revised Statutes of Idaho, that “no person
who is a bigamist or polygamist, or who teaches, advises, counsels
or encourages any pers n or persons to become bigamists or polyg-
amists, or to commit any other crime defined by law, or to enter
into what is known as plural or celestial marriage, or who is a mem-
ber of any order, organization or association which teaches, advises,
counsels or encourages its members or devotees or any other persons
to commit the crime of bigamy or polygamy or any other crime de-
fined by law, either as a rite or ceremony of such order, organization

or association, or otherwise, is permitted to vote at any election, or to
\
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hold any position or office of honor, trust or profit within this terri-
tory,” is an exercise of the legislative power conferred upon territories
by Revised Statutes, sections 1851, 1859, and ‘is not open to any consti-
tl.lli()l];ll or legal objection.

2. Bigamy and polygamy are crimes by the laws of the United States, by
the laws of Idaho and by the laws of all civilized and-christian coun-
tries: and to call their advocacy a tenet of religion is to offend the
common sense of mankind.

8. A crime is none the less so, nor less odious, because sanctioned by what
any particular sect may designate as religion.

4. Tt was never intended that the first article of amendment to the consti-
tution, that *“congress shall make no laws respecting the establish-
ment of religion, or prohibiting the fr